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DOMINION LAW REPORTS
KLING v. LYNG. ONT.

Ontario Supreme ou ri. Trial before Middleton, J. dune 11, 1913.

1. Reformation of instrument ( § I—1 )—Contract for hale of land— 
(Mistake.

Where, in drafting a contract for the sale of land, the purchaser 
and his solicitor testified that the latter omitted a stipulation to the 
effect that the purchaser might encumber the lands t » a certain amount 
in priority to a mortgage given for a portion of the purchase money, 
and the iattcr instrument contained a condition to that effect, the 
contract will Ik* reformed so as to include such conditions, notwith­
standing the vendor denied all knowledge of such understanding, as 
she had nothing to do with the transaction, which was managed en­
tirely by her husband, who had since died.

8. C.
1913

June 11.

Action for reformation of an agreement for the sale of land Statement 
and for specific performance.

Judgment was given for the plaintiff reforming the agree­
ment, on terms.

IV. Proud foot, K.G., for the plaintiff. 
I!. /»’. Waddell, for the defendant.

Middleton, J. :—Mary Lyng was the owner of lot 27 on Mans- Middleton, j. 
field avenue, Toronto, subject to a certain mortgage for $750, 
erroneously assumed, at the time of the sale to be referred to, to 
be for $700. Her husband made an agreement, in his own name, 
with Gustav Kling and his brother, for the sale of the house for 
$2,675. This agreement was in writing, but is not produced.

Kling, realising that the agreement with the husband was 
not satisfactory, asked Mrs. Lyng to execute a formal contract, 
and took her to his solicitor, Mr. Melville Grant, for the purpose 
of having this drawn. Mr. Grant prepared the document pro­
duced, dated the 12th March, 1012, by which Mrs. Lyng agreed 
to sell this property for $2,075, payable $100 as a deposit, $700 
by the assumption of the first mortgage, $1,000 by a second mort­
gage, the balance in cash on the closing.

Mr. Kling and his solicitor, Mr. Grant, now both depose that 
this was not the bargain, but that the true bargain was, that the 
second mortgage should lie subject, not to the $700 mortgage 
existing against the property, but to a mortgage for $1,500 which 
Kling was to place upon the property in substitution for the 
$700 mortgage, which would fall due in a comparatively short 
time. Mr. Grant says that he knew and understood this, but did 
not put it in the written document because he was acting for 

1—12 d.l.r.
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ONT. botli parties, and he intended to provide for this in the convey- 
ancing. A more unsatisfactory statement it would be hard to 

1913 conceive.
The transaction was in due course carried out, and Mrs. Lyng 

Klin° received her mortgage, which contained a clause at the end : “The 
Lyno. mortgagor to have the privilege of raising a first mortgage for
----- any amount up to $1,500 in priority to this mortgage ; said inort-

* * gagee will consent thereto and execute any necessary documents
to permit of such priority, and will consent to renewal or re­
placement of such mortgage whenever necessary, at the cost, 
however, of the said mortgagor.”

This mortgage was executed by the mortgagor only, and Mrs. 
Lyng was not asked to sign it. The evidence that she knew of 
the insertion of any sueli clause is most unsatisfactory. It is said 
to have been read to the mortgagor, and it is said that she was 
present and could have heard if she had tried. No explanation 
was given to her at the time the transaction was closed ; it being 
assumed that she knew.

Mrs. Lyng states that she left the transaction entirely in the 
hands of her husband. He is now dead. She has no recollection 
of the details of the transaction, and probably never understood 
it at all, but merely signed, at the request of her husband, docu­
ments which he may or may not have understood.

Kling placed a first mortgage upon the property, and then 
brought this action to have the agreement reformed and for 
specific performance. He has since sold the property, so that the 
transaction cannot be rescinded.

There being no contradiction of the solicitor’s statement, 
there is nothing to lead me to believe that he is not stating the 
facts ; and I do not see how I can disregard his evidence. Accept­
ing it, I think that the contract must be reformed ; although in 
adopting this course I fear that I may be doing the defendant in­
justice. Had the husband been alive, and had he contradicted 
the plaintiff and his solicitor, I would not have given effect to 
their evidence ; and it may be a serious misfortune to the defend­
ant that her husband, manifestly a most material witness on her 
behalf, is not now here to give his evidence. Yet, weighing this, 
and realising that the husband was alive when the defence of 
the action was undertaken, I cannot bring myself to disregard the 
evidence given.

The mistake in the preparation of the agreement is the fault 
of the plaintiff and his solicitor, and 1 think I am warranted, 
upon the cases, in giving relief only upon the term that, as a 
condition precedent, the plaintiff pay, not only the costs of 
the action, but all the instalments of principal and interest which 
have fallen due under the mortgage.

Judgtnent for plaintiff.
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WEST v. MAYLAND.
Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, Cameron, and 

Haggart, JJ.A. June 1013.
1. Tbks.xss (g I C—17)—Defence—Dimvi tixo avtiiority of landlord's

AGENT TO EXECUTE PLAINTIFF’S LEASE.
One whose lease from a company was subject to cancellation by a 

subsequent sale or lease of the demised premises, cannot, in an action 
of trespass against him by a subsequent lessee in possession question 
the authority of the lessor's agent to execute the last lease.

2. Trespass (g 10—17)—Defences — Questioning extent of lessee’s
RIGHT UNDER LEASE.

The right of one in peaceable possession to crop land, although his 
lease is for grazing purposes only, cannot be questioned by a trespasser.

Appeal by defendant from the judgment of County Court 
Judge Ryan in favour of plaintiff in an action for trespass to land. 

The appeal was dismissed.
II. A. Bergman, for defendant.
(1. Barrett, for plaintiff.

MAN.

C. A. 
101.1

Statement

The judgment of the Court was delivered by
Haooart, J.A.:—This is an action for trespass to land. The namrt. j.a. 

plaintiff claims title under a lease, pursuant to the Short Forms 
Act, from the Hudson’s Bay Co., dated March 30, 1912. The 
habendum is

To have and to hold ... for grazing purposes only for and during 
the term of three years.

The defendant’s title is what is known as a hay permit from 
the same company dated September 25, 1911, permitting the 
defendant “to cut and take hay” from the land during the 
season of 1912, for a consideration of $0, and across the permit is 
written in red ink these words:—

This permit becomes cancelled by the sale or lease of the lands.

On May 20, the company by letter notified the defendant of 
the lease and of the cancellation of the permit, and enclosed a 
cheque for SO. 15.

The plaintiff swears that in May, before the defendant did 
any work on the land, he saw the defendant, took the lease over 
to him and read it to him, and that the defendant’s reply was that 
the plaintiff’s lease was no good, that it was a forgery, and that 
he, the defendant, had the land leased from the company. The 
defendant, however, went on and sowed the land, the broken 
portion, about 10 acres. This evidence is corrolrorated, and I 
assume the trial Judge believed it.

It is objected by the defendant that the authority of Thompson, 
who executed the lease on behalf of the company, was not proved.
This same Thompson, described as Land Commissioner for the 
Hudson’s Bay Company, signed the defendant's permit. The



4 Dominion Law Reports. 112 D.L.R.

MAN. plaintiff wont into possession under this document, and no ont
C. A. 
1013

had a right to question it but the company. The defendane 
further objected that the document in question was not a lease 
at all, and that the plaintiff had only grazing rights. In any

West event the plaintiff was entitled to peaceable possession, and the 
use to which he might put the land was a question between himself 
and the company.

Tlnggart, J.A. At first I thought the Judge assessed the damages a little 
high; but if the plaintiff's version is correct, and the defendant 
committed the trespass with full knowledge of the plaintiff’s 
title, then the Judge may have taken that feature of the case into 
consideration.

I would dismiss the appeal with costs.
Appeal dismissed.

ONT. COLLIER v UNION TRUST CO.
Re LESLIE, an Infant.

s.c.
1913 Ontario Nnprnne Court, Meredith, C.J.C.P. June 18. 1013.

•Tune 18.
1. Infants (fill—35)—Vvrchask of outstaxdixo interest for benefit

OF INFANT LAND OWNER.
It is n ground fur the court to exercise its discretion in refusing to 

authorize the purchase of an outstanding interest in land for the 
benefit of an invalid infant owner, a girl of tender years, where, by 
reason of an existing lease, the elTcet would In* materially to reduce 
her income until she lieeame thirty-five years of age. notwithstanding 
that at that time her fortune would be greatly increased as a result 
of making the purchase.

Statement Motion for judgment in the action in terms of consent min­
utes; and petition for an order, under the Act respecting 
Infants, enabling the infant to take steps to carry into effect 
the settlement agreed upon.

A. K. flood man, for the petitioner.
I>. ('. Ross, for the Vnion Trust Company.
,/. MacGregor, for the plaintiff in the action.
F. IV. Harcourt, K.C., Official Guardian, for the infant.

Meredith,
CJ.C.P. Meredith, C.J.C.P. :—The Court is asked to give effect to a 

judgment agreed upon between the parties to this action, in 
settlement of the matters in question in it. The settlement 
affects very materially the interests of an infant in the lands 
which are chiefly the subject of it; and so, to confer greater 
power upon the Court, an application is also made by the Official 
Guardian in the infant’s behalf, under the Act respecting In­
fants, for leave to her to take such steps as may be needful to 
carry into effect the settlement.
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The infant is the owner of two undivided shares of the 
land in question ; her father, a defendant in the action, was the 
owner of the other undivided share; but, under a deed of settle­
ment, by which the infant benefits largely, he conveyed that 
share to a trust company, who are the defendants in the action. 
The plaintiff is a creditor of the father, seeking payment of 
his demand out of the trust property.

Two questions arc involved: one of law, the other of fact. 
Is there any power in the Court, either in the action or upon 
the application, to authorise or give effect to that which is 
sought, notwithstanding the infancy? If so, is it advisable to 
do so?

If the latter question cannot be answered in the affirmative, 
it is needless to consider the other; therefore, it may save time 
to deal with the last question first.

Two points are made by those who support—and no one 
opposes—the application. It is said, in the first place, that, 
unless this settlement be carried out, a sale, sooner or later, of 
the one-third undivided share in the land is almost unavoidable, 
and that ownership of it by a stranger would be detrimental to 
the interests of the infant. The property is situated in what is 
at present one of the most favoured and valuable business sec­
tions of Toronto, and is subject to a lease, which may lie con­
tinued for eighteen years to come. At present valuations, the 
lease is unfavourable to the owner. And it is said, in the second 
place, that, in view of increasing values of land in the locality 
and ef the favourable character of the terms upon which the 
infant can acquire the third undivided share of the land, the 
right to acquire it ought to be exercised; that no one sui juris 
would think of rejecting it.

Hut there are other things to be considered.
The infant is an invalid girl, still suffering from the effect 

of that which is said to have been an attack of infantile par­
alysis, when she was about two years old. It is hoped that the 
effects of that illness will, before long, pass away, and that 
normal conditions will come to her. In dealing with the case, 
the hoped-for and wished-for better health and strength must 
have due weight.

Hut it is yet the case of an invalid girl, not of an active, 
strong, ambitious boy, who could far better risk much to gain 
more; because, even if it were all lost in the venture, he would 
still have that which might prove a greater asset—the health and 
strength of manhood, with which to win a fortune of his own.

To carry out the present scheme would reduce the infant’s 
income materially until she attained the age of thirty-five years, 
should she live; the property being hampered with the lease be­
fore mentioned. Hut it is said that by that time it may nearly

ONT.
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double its present selling value. That may be so; and it may 
not. If a piece of land having only forty-five feet frontage and 
having no especial value beyond the tens of thousands of feet 
of equally valuable land in the same and in other localities, 
should ever be worth any such sum, out of what is the rent to 
come? A merchant would need extraordinary profits upon his 
sales to make an initial expenditure of $r>0,000 a year for ground 
rent on forty-five feet frontage, with which to begin his expense 
account.

And for what purpose deprive the invalid of her income for 
so many years, only to have a greater capital when more than 
half of the span of life of those who live long is past?

Should the infant gain normal health and strength, marry 
and have children, different considerations would be applicable; 
considerations which can be taken into account when the time 
comes, if the property be then unsold.

Under existing circumstances, even a sale now of the whole 
property at the sum which it is said it would bring, would, as it 
seems to me, be preferable, in the interest of the infant; but 
I sec no good reason why it should be now a sale or this scheme 
irrevocably gone. There are other means by which a sale may 
be avoided, at least until, as it is said, a year or so may tell 
whether the hopes of better health are to be realised.

If that which seems to be deemed the worst, to those who ad­
vocate this scheme, should come, the worst, which will bring 
with it over a quarter of a million dollars—as I understand the 
witnesses’ calculations—can hardly be deemed an altogether 
unmixed evil. At present, if there were the power to do so, I 
would not carry into effect the proposed scheme.

So far I have dealt with the case leaving out of consideration 
the right intended to be conferred upon the infant, by the deed 
of settlement, to purchase her father’s share when she attains 
the age of 21 years, on the same terms as, it is said, should now 
be accepted by her. If that right exists, and no one has yet 
questioned it, why should she buy now? XVhy not wait and make 
sure as to appreciation or depreciation in value of the land? If 
she have this right, what excuse could there be for exercising it 
now, instead of leaving it till she is able to decide for herself, it 
being in the meantime substantially to her a case of heads 1 win, 
tails you lose?

Whether there is power or not need not be considered. Gen­
erally speaking, power to enable an infant to deal with land, as 
of age, exists upon statutory enactment only. I am, of course, 
leaving out of consideration any power over land of an infant 
in an adjudication in proceedings in which they are involved. 
Apart from legislation, law and equity seems to have considered 
it safer to go the whole length of preventing persons from deal-
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ing with their land during minority. There must be difficulty 
either way. It is hard that because one may be a day, a week, 
a month, a year, or more, under age, favourable opportunities 
should be lost; whilst to allow an infant to deal with lands as if 
of full age, even with the approval of a Court, would have its 
risks and disadvantages.

This, however, is evident: that by virtue of different enact­
ments very considerable power to deal with infants’ lands has 
been conferred, and that that power is being from time to time 
increased, not curtailed ; the Legislature of this Province in this 
year adding another word upon the subject.

Therefore, neither of the applications now before me will 
be granted ; no order will be made in either of them ; but both, 
or either, may be renewed at any time, if there be anything new 
to be shewn upon the subject in any of its features.

Both applications denied.

DICARLLO v. McLEAN.

Ontario Supreme Court ( Appellate DMsion), Hillock. C.J.Ex., Clute, 
Riddell, Sutherland, and Leitch, June 10. 1013.

I. Master and servant (8 IIA 3—143)—Workmen’s Compensation Act
—What appliances within—Steam shovel.

A steam shovel resting on wheels on a temporary track is an ‘‘en­
gine or machine" within the meaning of sec. 3(5) of the Workmen’s 
Compensation Act. R.8.O. 1807, ch. 100, so ns to render its owner 
liable for injuries inflicted on a servant through its negligent o|«era- 
tion by the engineer in charge.

[Murphy v. Wilson, 52 LJ.Q.B. 524, distinguished.]

Appeal by the defendant from tin* judgment of Middleton,
J. , upon the findings of a jury, in favour of Carmine Dicarllo, 
the plaintiff, for the recovery of $1,500 in an action against his 
employer for damages by reason of injuries sustained in the 
course of his employment as a labourer in railway construc­
tion work, by reason of the negligence of the defendant or some 
person in his employment.

The appeal was dismissed.
J. M. Ferguson, for the defendant.
B. II. Ardagh, for the plaintiff.

The judgment of the Court was delivered by Clute, J. :— 
The defendant is a sub contractor for the Canadian Pacific Rail­
way. The plaintiff was in the defendant’s employ, and at the 
time of the accident was operating the jack which supported a 
steam-shovel when hoisting the load. The steam-shovel rested on 
wheels on a side track, and changed its position from time to
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time on the rails, in order to carry on its work of excavation in 
connection with the railway.

It became necessary, when operating, to give support by 
means of the jack, in order to meet and counterbalance the extra 
weight thus imposed upon one side of the steam-shovel.

For this purpose, it was the plaintiff’s duty to operate the 
jack; and, while he was in the act of so doing, it is alleged, the 
engineer, in charge of the engine operating the shovel, started 
the machinery and steam-shovel without giving warning to the 
plaintiff, whereby a part of the hoist swung round and knocked 
the plaintiff on the jack and threw him against the cogs of the 
steam-shovel, which caught his coat and drew his left arm 
therein, injuring and crushing the same, and rendering it neces­
sary to have his left arm amputated. The following are the 
questions submitted to the jury, with their answers:—

“Q. 1. Did the accident to the plaintiff happen by reason of 
any defects in the works, ways, and plant of the defendant? A. 
Yes. If so, what? A. By not having the cogs sufficiently 
guarded.

“Q. 2. Did the accident happen by reason of any negligence 
on the part of the defendant? A. Yes. If so, what? A. Owing 
to the negligence of the engineer in not giving sufficient warn­
ing.

“Q. 3. Was the accident occasioned or contributed to by any 
negligence on the part of the plaintiff; if so, what? A. No.

“Damages, $1,500.”
Upon these findings judgment was entered for the plaintiff 

for $1,500 and costs; against which the defendant appeals.
Upon the argument, the plaintiff’s counsel conceded that 

there was no evidence to support the finding in respect of the 
cogs not being sufficiently guarded, but submitted that the 
plaintiff was entitled to retain the judgment upon the other 
findings.

There is sufficient evidence to support the finding as to the 
negligence of the engineer in not giving sufficient warning. 
The only question that remains is as to whether or not the case 
falls within sec. 3, sub-sec. 5, of the Workmen’s Compensation 
for Injuries Act, R.S.O. 1807 ch. 160, the argument being that 
the engineer was not a person who had “charge or control of a 
locomotive, engine, machine, or train upon a railway.”

In Murphy v. Wilson (1883), 52 L.J.Q.B. 524, it was held 
that “a steam crane fixed on a trolley and propelled by steam 
along a set of rails, when it is desired to move it, is not a “loco­
motive engine” within the Employers’ Liability Act (1880), 
sec. 1, sub-sec. 5.”

Sub-section 5 varies from the corresponding section in the 
English Act, as the word “machine” is not found in the Eng-
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lish Aet; and in the latter Act there is no comma between the ONT. 
words “locomotive” and “engine,” as in the Ontario Act. As s c
to the effect of the punctuation, see Harrow v. Wadi,in, 24 Beav. 1013
327. The question of punctuation may not be material here, ----
owing to the introduction of the word “machine” in the On- Ok aui.i.o 

tario Act. McLean.
As pointed out in McLaughlin v. Ontario Iron and Steel — 

Co., 20 O.L.R. 335, the introduction of the word “machine” 
has very much widened the scope of the Act, and quite dis­
tinguishes Murphy v. Wilson from the present case. See also 
Dunlop v. Canada Foundry Co., 4 O.W.N. 701, at p. 796, where 
it was held that a hoist was a machine or engine and the rails 
upon which it ran a tramway, within the meaning of the Act.

Sub-section 5 applies to a temporary railway laid down by 
a contractor for the purposes of construction work: Doughty v.
Firhank, 10 Q.B.D. 358; and applies to railways operated under 
the Railway Act of the Dominion: Canada Southern It. Co. v.
Jackson, 17 Can. S.C.R. 316.

I am of opinion that the plaintiff is entitled to retain his 
judgment upon the findings of the jury.

Appeal dismissed with costs.

REX v. ALLINOHAM; Ex parte KEEFE. N. B.
Sew KruMU'ick Supreme Court. Trial before Landry, McLeod, White, 

and Harry, JJ. February 21. 1913.

1. Certiorari (8 IA—1)—Right to—How taken away.
The right to review a conviction for a criminal offence on certiorari 

can Ik* taken away only by an express statutory declaration to that

I Fx parte llcbcrt (1898), 4 Can. Cr. Cas. 153, 34 N.B.R. 458, ex­
plained.]

2. Certiorari (g I A—1)—Right to—Taking away nv statutory im­
plication.

The jurisdiction to review on certiorari a summary conviction for 
an offence under the Liquor License Act, X.B. Con. Stat. 1903. ch. 22. 
is not in effect taken away by the declaration of sec. 104 (1 i of the 
Act that a conviction thereunder shall be "final and conclusive.”

3. Certiorari (gll—24)— Nature and extent of review—Conviction
i nker Liquor License Act—Reviewing evidence.

(ht certiorari the court will not examine the evidence in a sum­
mary proceeding for a violation of the Liquor License Act. X.B. ( on. 
Slat. 1903. ell. 22. pertaining to the very issue which the inferior 
court had to enquire into, notwithstanding an erroneous conclusion 
may have been reached, except in so far ns to ascertain whether the 
depositions shew any evidence warranting a conviction.

I Sjb parte Coulnon, 1 Van. Cr. Cas. 31. 33 X.BJR. 341; Ite Melina
Trcpanier (1885). 12 Can. SA'.R. Ill; The Kin<i v. McArthur 

(19o«li, 14 Can. Cr. Cas. 343, referred to.]

S.C.
1913

Feb. 21.
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4. Certiorari (9 II—24)—Review on—Extent—Intoxicating liquors— 
Unlawful sales—Conviction.

On certiorari n summary conviction for violating the Liquor License 
Act, X.lt. ('on. Stnt. 1908, eh. 22, will be sustained, notwithstanding 
the contradictory nature of the evidence, where there is testimony 
from which the magistrate might have found the accused guilty ; 
since the former saw and heard the witnesses and, as a judge of the 
evidence, was in a position to accept such portion as he might think 
credible.

[The King v. Conrod (1002), 5 Can. Cr. Cas. 414, 3ô X.S.R. 79, re­
ferred to.]

Application upon certiorari upon the return of an order 
nisi to quash a summary conviction of the applicant Keefe by 
W. M. Allingham, esquire, stipendiary magistrate, for an offence 
under the Liquor License Act, C.S.N.B. 1903, ch. 22.

The application was refused and the order nisi discharged. 
A. A. Wilson, K.C., shewed cause.
W. II. Harrison, supported the order nisi.
The judgment of the Court was delivered by

Barry, J. :—The applicant was convicted on December 3 
last before W. II. Allingham, esquire, stipendiary magistrate 
in and for the city and county of St. John, for having, be­
tween the 16th and 26th days of November last, at the parish 
of Lancaster, unlawfully kept liquor for sale, contrary to the 
provisions of the Liquor License Act (C.S.N.B. 1903, ch. 22).

The conviction is attacked upon a variety of grounds which 
arc set out at great length in the order nisi granted by Landry, 
J., on December 20 last. The following is, 1 think, a fair sum­
mary of them :—

1. It was not proved that there hud lieen found in the place where 
the liquor is alleged to have been kept for sale, any of the appliances 
usually found in taverns and shops where liquor is sold.

2. No proof of liquor having been sold or kept for sale.
3. The defendant was not the owner, occupier or lessee, or in possession 

of the premises in question.
4. No proof of the consumption of liquor.
5. Mrs. O’Kegan was the owner and occupier of the barn where it is 

alleged the liquor was kept for sale, and the defendant should not have 
been convicted unless a sale was proved to have been made by him.

($. There was no society, association or club as contemplated by eec 
47 of the Act.

Now nil these objections were matters of evidence and ques­
tions for the determination of the magistrate upon the trial. 
There was a proper information, the defendant appeared, and 
the magistrate had jurisdiction over both the offence and the 
offender. Mr. Wilson, who shewed cause, argued that in these 
circumstances, certiorari was taken away and cited Ex parte 
Hebert (1898), 4 Can. Cr. Cas. 153, 34 N.B.K. 455, in support
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of his contention. In that case Tuck, C.J., who delivered the 
judgment of the Court, held that as by sec. 104 of the Liquor 
License Act, 189G (now sec. 104. sub-sec. (1), of eh. 22, Con. 
Stat. 1903), a conviction against a person selling liquor without 
a license is made final and conclusive, certiorari is, in effect, 
taken away; but this dictum must, I think, be considered as 
obiter, because a perusal of the report of the case shews that 
the conviction was affirmed not because the Court regarded the 
judgment of the magistrate who decided i’ as final and con­
clusive, anti that therefore the Court could not interfere with 
it, but because, upon a reading of the evidence given before 
the magistrate, the Court was satisfied that the charge against 
Hebert had been fully proved.

If I may be permitted to say so at this distance of time, and 
with every deference for the opinion of the able Judge who pre­
sided here at the time the ease under discussion was decided, 
I am disposed to think that the words in the section of the Act 
referred to, i.c., that a conviction of the justice or magistrate, 
except as afterwards in the section mentioned, shall be final and 
conclusive, do not take away the certiorari.

The right to issue this writ is inherent in the Court, and they will 
grant the writ to an inferior Court, though the statute giving the juris­
diction say that the sentence shall be final and without appeal, for that 
nothing but the express words of an Act of Parliament taking away their 
jurisdiction, can deprive the Court of its power to issue or the party to 
apply for the writ: (irmly ami Scotland's Crown Practice, lL‘9; Keg v. 
Kinoon (1837), 7 A. & E. 417.

Certiorari can only be taken away by express negative words. 
It is not taken away by words which direct that certain matters 
shall be “finally determined” in the inferior Court: Ilex v. 
Jukes (1800), 8 Term. Rep. 542; Rix v. Ploicright (168ti), 3 
Mod. Rep. 94; nor by a proviso that ‘‘no other Court shall inter­
meddle” with regard to certain matters as to which jurisdiction 
is conferred on the inferior Court: Hex v. Morcltn (17U0), 2 
Burr. 1040. That the Court has not followed the dictum laid 
down in the Hebert case is shewn by several cases that have 
since arisen and been determined, in which they have examined 
into the evidence returned with the certiorari to ascertain 
whether there was any evidence upon which the convictions 
could be justified: Ex parte Gibirson (1898), 4 Can. Cr. Cas. 
537, 34 N.B.R. 538; Hex v. McQuarric, Ex parte. Rogers (1903), 
7 Can. Cr. Cas. 314, 3ü N.B.R. 39; Hex v. Mcijuarric, Ex parte 
Rogers (1906), 37 N.B.R. 374, sub nom. Rex v. Rogers, 11 Can. 
Cr. Cas. 257.

But even in eases where the superior Court has jurisdiction 
to review by certiorari, if the fact in question be not a collateral 
one, but a part of the very issue which the lower Court has to

N. B.
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N B inquire into, certiorari will not be granted, although the lower 
s^c. Court may have eomc to an erroneous eonelusion with regard 
1013 to it. We should not re-hcar the cascasonan appeal, or nicely 

balance the evidence, hut simply look into the depositions to 
see if there is any evidence whatever to wafrant the conviction:

Aluxuham. A’x parte Cunison, 1 Can. Cr. Cas. 31, 33 N.B.R. 341 at 34ti;
_ ~ He Melina Tn panier (1885), 12 Can. 8.C.R. 111; The King v.

arrT * McArthur (1906), 14 Can. Cr. Cas. 343.
I have read all the depositions returned with the certiorari. 

Sub-inspector Stevens swears that Keefe has been occupying 
the barn, the place where it is alleged the liquor was kept for 
sale, for a number of years, was the reputed owner of it, and 
always kept his horses there when he had any; and further, 
that the accused himself told the inspector that the barn was 
his; that he kept liquor there, and would always have it. The 
barn was watched by the sub-inspector on Sunday, November 
17; the accused went into it about nine o’clock in the morning 
of that day, and between that hour and 12.15 p.m. of the same 
day, seventeen different men went into the barn. The place 
was searched by the sub-inspector and another officer, who found 
upon the premises five gallons of ale, some gin, thirty empty 
gin bottles, a score or more of empty whiskey liottles, a five- 
gallon keg containing a small quantity of porter, a few 
a table and on it several glasses which had been used for liquor. 
The officer says tin* place certainly looked to him like a bar-room.

James Dowling, a witness for the prosecution, swore that lie 
was in the barn on Sunday, November 17, having gone then* 
purposely to get a drink ; he generally got liquor when he went 
there and could not name a time when he did not get it there; 
lie helped to pay, but d<M*s not say whom he paid, for the liquor 
he obtained upon the premises.

I think there was evidence from which the magistrate may 
have concluded that the accused was the occupant of the 
premises and kept liquor there for sale. That this evidence was 
contradicted by witnesses for the defence, or that we as a Court 
of first instance might not, upon the same evidence, have come 
to the same conclusion, is not the question: The King v. Con- 
rod (1902). 5 Can. Cr. Cas. 414, 35 N.S.R. 79. The magistrate, 
as the judge of the evidence, could accept what he thought 
credible, and reject what he thought disentitled to eredit. The 
order nisi, in my opinion, .1 bo discharged.

Order nisi discharged.
16

4



12 D.l.R. | Iii x v. Curry. 1!

Rt;

REX V. CURRY.
S o va Scotia Su prime Court, Sir Charlm Toicnnhcnd, VJ., Graham, K.J., 

•nul ItiiMscll, ami Ih’HHilale. March 15. 1913.

1. Kviukntb (| XII A—920)—Wkioht, ltfect and Hi m<*ii:xcv — ('«ut
ItOIMiRATlOX—CONNECTK.I» AVTB. HOW ESTAIII.IHIIF.il—PKRJVRY.

Tliorv need not lu* two witnesses to prove every fact necessary to 
make out an assignment of perjury, the corroWrat hm Wing required 
merely for the ]iorjured fact ns a whole ami not to every detail or 
constituent part of it; and where the accused had in his testimony 
connected two persons at different points with the one net. r.f/. a joint 
attempt to briW him for his vote at an election, evidence on the |s*r- 
jury charge hy one of the alleged hr Hier» negativing the hriWry charge 
ns to himself and evidence hy the other to the like effect as regards 
himself, may establish the perjury, the one statement sufficiently cor- 
roWrating the other.

I The Aring v. Iloulc, 12 Can. Cr. Cas. 59; Itry. V. Hubert h, 2 C. & 
K. 907. 014, applied.)

2. Pkmjvry (I IIE—SO)—Form and making ok oath—Vm.iktkd Hand-
Form vla—Absent—Khtopckl.

Where a man present* himself as a witness before a duly consti­
tuted judicial tribunal, holds up his hand by way of assenting to the 
terms of an oath administered to him in the usual solemn formula con­
cluding with the actual test words “so help me Cod'* as binding on 
his conscience, and then proceeds with delUieratc knowledge ami for 
the purpose of deceiving the court to make a series of falae statements 
bv which the tribunal is materially misled and a serions miscarriage 
of justice is caused ; this man is estopped, on a subsequent align­
ment of perjury against him (under see. 170 of the Criminal Code 
1909), based upon such false statements, from denying that lie 
assented to the oath so administered, and a conviction of perjury on 
the evidence so given will not lie disturbcsl. (Per Russell and l)rvs- 
dale. JJ.)

| The judgment Wlmv stood on an equal division of opinion upon 
the npjieal ; Ounjehum! v. Itarkcr, 1 Atk. 21. specially referred to; *ee 
as to testimony without legal sanction. The Kin# v. Dcahin. 19 Can.

i11 ( in Ci 1 171. S D.UL
929; The King v. Deal,in (No. 2), 2 D UR. 2H2, 19 Can. Cr. Cas. 274.)

8.C.
1913

March 15.

Case reserved by Ilia Honour Judge Finbiyson, Judge of statement 
the County Court for District No. 7. to determine the vulidity 
of n conviction for perjury.

The judgment Mow stood on nn e<|iml division o* opinion 
upon the nppenl.

The following wns the ense reserved :—
The accused was tried Wfore me on the 23rd day of DecemWr, A.D.

1912, under the provisions of part 1H of the Criminal Code. “The speedy 
trial of Indictable Offences," on a charge of |»crjury, alleged to have liecn 
committed on the 4th day of September. 1912. in the Court of Inquiry held 
by 11. p. Duchemin, Ksq., at North Hydney. N.H., a « ommissioncr under 
cb. 194, R.H.C. 1999, the Inquiry Act. Mr. Duchemin was investigating a 
charge against John ,1. McDonald, nn officer of the customs of Canada, 
at North hydney. The accused was a witness at this investigation and 
testified in substance ns follows:—

That the said John .1. McDonald met him at the Belmont Hotel the day 
Wfore the election in 1911, and asked him to sup|H>rt D. D. McKenzie's
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party. He naked if there was anything doing. McDonald told him to go 
and aee .Joseph McPherson at the customs house, lie went and saw Mc­
Pherson, who gave him four bottles of liquor, and two dollars, to take him 
home to vote. He then went back to the Belmont and saw McDonald, who 
told him if he did not vote for D. D. McKenzie, not to go to the poll at all.

John J. McDonald swears that he did not sec the prisoner on the day 
mentioned or any other time; that to the best of his knowledge the first 
time he saw him was on the 4th of September, 1912, at the Court of 
Inquiry, and consequently denies ever having any conversation with the 
accused at any time.

Joseph McPherson swears that he did not see the accused the day In*fore 
the election of 1911, nor did he ever see him in the customs house. That he 
did not give him two dollars, nor did he give him four bottles of liquor, nor 
any liquor. Denies the whole story in full.

The accused did not testify before me. It was contended for the 
defence, that there was no corroboration of the evidence of John J. Mc­
Donald, the prosecutor, contradicting the statements of facts, testified to 
by the accused, at the Court of Inquiry.

I held that the whole evidence given by the accused at the inquiry must 
be considered that the fact proved by his evidence was that John J. Mc­
Donald, and Joseph McPherson, canvassed and paid him for voting a cer­
tain day or abstaining from voting.

I found him guilty of perjury, and sentenced him. I have been asked 
to reserve the following questions:—

“ Was 1 right in holding that there was sufficient corroborative evidence 
to warrant a convict ion f "

The defendant was sworn by holding up his right hand without being 
asked whether he had any objection to I icing sworn in the regular way.

It was objected that the accused was never sworn, and that he could 
not lw convicted of perjury on evidence so gixen.

II Was I right in holding that he could be convicted on the evidence 
so given f ’ ’

The whole evidence lieing short. I herewith attach the said evidence.

J. IV. M addin, for the prisoner.
S. Jinks, K.C., Deputy Attorney-General, for the Crown.

Townshend, C.J. :—The defendant was convicted of perjury 
by the learned County Court Judge for District No. 7. Two 
questions have been reserved for our consideration.

First: ‘‘Was I right in holding that there was sufficient corroborative 
evidence to warrant a conviction f”

It appears from the ease, and also the evidence which was 
returned to the Court, that the defendant in the course of an 
investigation before II. P. Duchemin, a commissioner appointed 
for that purpose under eh. 104, R.S.C., swore that one John J. 
McDonald, an officer of the customs, met him at the Belmont 
Hotel, North Sydney, the day before the election, 1911, and 
asked him to support D. D. McKenzie's party. He asked if 
there was anything doing. Me Donald told him to go and see
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Joseph McPherson at the customs house. He went and saw N-s 
McPherson, who gave him four bottles of liquor, and two dollars s c
to take him home to vote. He then went hack to the Belmont 1913

and saw McDonald, who told him if he did not vote for D. D. -—
McKenzie not to go to the poll at all. John McDonald denies 
the whole story, swearing that he did not see him on the day l'ukby. 
mentioned, nor had conversation with him at any time, and that Tuwn~^ CJ 
he had never seen him before. Joseph McPherson also denies 
the whole story, so far as he is concerned, that he did not see 
him at the customs house, did not give him two dollars, nor 
four bottles of liquor, nor any liquor.

The contention of the accused is, that there is no corrobor­
ative evidence as to any one of the essential facts necessary to 
justify his conviction. The learned County Court Judge held,
I think rightly, that the whole evidence given by the accused at 
the inquiry must be looked at, and that, considering the whole, 
there was sufficient corroboration. It will be noted that the 
accused himself is responsible for the whole statement made 
before the commissioner, in which lie connected McDonald and 
McPherson with one act, the attempt to bribe him for his vote 
at the election. The Crown, by two witnesses, proved that no 
part of his testimony before the commissioner was true. It is 
true the Crown witnesses could not testify to each part of the 
alleged false testimony, but the etfect of their evidence was to 
shew that a transaction which, as sworn to, was necessarily con­
nected with each, was not true as to cither of them.

In Wigmore on Evidence, sec. 2042 ( 3), he says: “More­
over the corroboration is required for the perjured fact as a 
whole, and not to every detail or constituent part of it,” and 
he cites as authority Regina v. Roberts, 2 C. & K. 607 at 614, 
where Patten, J., says:—

There need not be two witnesses to prove every fact necessary to make 
out an assignment of perjury. If the false swearing lie that two persons 
were together at a certain time, and the assignment of perjury that they 
were not together at that time, evidence of one witness that at the time 
named the one was in I^ondon, and by another witness, that the other was 
in York, would lie sufficient proof.

Other cases cited at the argument arc to the same effect.
The cases on corroboration in cases of forgery cited in The King 
v. Houle, 12 Can. Crim. Cas. 56, sustain the same view.

The second reserved question is as follows: “The defendant 
was sworn by holding up his right hand, without being asked 
whether he had any objection to being sworn in the regular 
way. Was I right in holding that he could be convicted on the 
evidence so givenÎ”

It further appears that ’ Bible was used in administering 
the oath.
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I do not understand that any objection was made by the 
accused to the form and manner in which the oath was admin­
istered to him by the commissioner on any ground.

“It is laid down,” says Hardwicke, L.C., in Omiehund v. 
Barker, 1 Atk. 21 at 45, “by all writers that the outward act 
is not essential to the oath. It has been the wisdom of all 
nations to administer such oaths ns are agreeable to the notion 
of the persons taking.*' And Lord Mansfield says in Atchcson 
v. Everett, Cowp. 382 at 389, “that upon the principles of the 
common law there is no particular form essential to an oath to 
be taken by a witness.”

See also Ucgina v. Pah-Mah-Gay, 20 U.C.Q.B. 195.
The oath then, to be valid, must he taken in that form which 

is binding on his conscience. This brings us to the question 
whether an oath administered to a witness, without touching or 
kissing the Holy Bible, is binding on a Christian, and whether 
he can he indicted for perjury when he has given false evidence. 
There can be no question that at common law a good and valid 
oath could only he taken by the witness touching or kissing 
the Book.

Coke (3 Inst. 165) says: “It is called a corporal oath, be­
cause the person lays his hand upon some part of the Scriptures 
when he takes it.” In Omiehund v. Barker, Willes Rep. 538, 
Willes, C.J., speaking of oaths says: “But 1 take it, that al­
though the regular oath as it is allowed by the laws of England 
is ‘tactis sacrosauctis I)ci evangcliis,* which supposeth a man 
to la» a Christian, yet in cases of necessity, etc., etc., oaths 
of Jews and other nations not being Christian, may lie received 
when administered in that form binding on their consciences.” 
All the authorities agree in this, anti so far as I am aware it 
has never been changed in this province. To change the com­
mon law form and mode of administering an oath, a statute 
would be necessary. While we have a statute allowing persons 
to affirm, who have conscientious objections to taking an oath, 
no change has been made in respect to those who have no such 
scruples.

In England, the using of the Book, or Scriptures, has been 
dispensed with in cases where the witness objects to swearing 
in that way; vide 172 Viet. ch. 105. also 51 and 52 Viet. eh. 46. 
So in many of the States of the Union, the use of the Book in 
taking an oath lias been dispensed with by statutes. Conse­
quently we find the American writers and Courts declaring that 
such practice is unnecessary. The very fact that a statute was 
deemed necessary to validate such an oath seems pretty clear 
evidence that it was theretofore considered essential at common 
law that a Christian should he sworn on the Scriptures. So 
far as we can follow the practise and procedure in the British
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Courts from the reports of trials witnesses were always so 
sworn, being Christians.

I have had the opportunity of reading the opinion of my 
brother Graham, dealing very fully with all the eases and 
statutes on the subject, and I fully concur in the views he has 
expressed.

Graham, E.J. :—The defendant was charged with perjury 
and was under the speedy trials provisions of the Criminal 
Code, sec. 170. convicted by the Judge of the County Court for 
District No. 7 and there is a reserved case. By see. 170, per­
jury is “an assertion . . . made by a witness in a judicial 
proceeding as part of his evidence upon oath or affirmation 
. . . such assertion being known to such witness to be false 
. . . and being intended by him to mislead the Court/* etc. 
There is no definition in the Code for “oath” and we resort to 
the common law to get its meaning.

The perjury is alleged to have been committed by the de­
fendant in giving evidence before a commissioner appointed 
under ch. 104, lt.S.C. 1906, the Inquiries Act. Provision is 
made, sec. 4, to enable him to “require witnesses to give evi­
dence on oath, or on solemn affirmation if they are persons 
entitled to affirm in civil matters.” And one of the question 
reserved here is a very narrow one, namely, whether the witness 
was properly sworn, there having been no copy of the Scrip­
tures used and the witness without any objection on his part to 
its use or any question from the commissioner eliciting from 
him that the uplifting of his hand was as binding on him as 
the usual form would be, was, altogether at the instance of the 
commissioner, sworn with uplifted hand and not as far as the 
case shews even according to the Scotch form in other respects, 
as by repeating the oath after the administrator in lieu of kiss­
ing the book and using a different form of invocation of the 
Deity.

The case states: The defendant was sworn by holding up his 
right hand without being asked whether he had any objection 
to be sworn in the regular way. This is the evidence given 
about it by the commissioner himself on the perjury trial, or 
rather the portion of it in the case:—

Was the evidence given under onth? A. I think under onth, al­
though nome little question with regard to that has lieen raised. There 
was no copy of the Bible used. In a few cases where copy of the Scripture 
was not readily available, I called the witness to hold up his right hand and 
went through the formula with the man. It was done in this case.

Q. Tell what was done? A. I called the witness to raise his right 
hand and I put this formula to him: “The evidence you will give in this 
inquiry will be the truth, the whole truth, and nothing but the truth, so 
help you God?”

2—12 D.L.B.
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Q. And did he raise his right hand? A. He raised his right hand.
The COURT:—Q. I suppose, Mr. Duchcmin, you determined yourself the 

manner in which you would swear him? A. Yes, I did not ask any ques­

ts You determined yourself the manner in which he would be sworn? 
A. Yes, as a matter of fact at that time.

Cross-examined by Mr. Maddin:—Q. You did not ask him whether he 
would prefer to be sworn on the Bible, whether it was a matter of con­
science? A. No, I put no questions to him. No opinion given to him. 
No choice. No questions put to him.

It is quite clear, I think, from the leading case of Omichund 
v. Barker, Willes, 538 (1744), also reported 1 Atk. 21 and 2 Eq. 
Cas. abr. 397, that by the common law of England a witness 
was sworn upon the Gospels. Willes, L.C.J., p. 544, quoting 
from 2 Hale, P.C. 279: “But I take it that although the regular 
oath as it is allowed by the laws of England is tactis sacrosanc- 
tis Dei evangeliis, which supposes a man to be a Christian yet 
in cases of necessity as in foreign contracts between merchant 
and merchant which are many times transacted by Jewish 
brokers, the testimony of a Jew facto libro legis Mosaicae is not 
to be rejected and is used (as I have been informed) among 
all nations.”

That was the rule—but for Hebrews, Mohammedans, non- 
Christians and witnesses from Scotland, who although Chris­
tians, had conscientious objections to the English ceremonies on 
the administration of an oath, for example, Covenanters, excep­
tions from time to time had to be made—and they were made.

In Iioblcy v. Langston, 2 Keble 314, 19 & 20 Car. II.
Nota. Wilil, Sergeant, on evidence to a jury in Guildhall yesterday, 

where, because the witnesses produced were Jews, Keeling, C.J., swore them 
upon the Old Testament only, desired the opinion of the Court if this 
were any oath by the statute 5 Eliz. eh. 9 (provision for perjury), that 
might lie assigned for perjury ami per Curiam it is so and within the 
general words of Sacrosancta Evangelia, so of the Common Prayer Book 
that hath the Epistles and Gospels; contra by Windham of a Psalm Book 
only.

There were earlier eases not reported according to the pre­
cedents of indictments. In Colt v. Dutton, 2 Sid. 6 (1657), 
Dr. Owen, Vice-Chancellor of Oxford, refused to be sworn in 
the usual manner by laying his right hand upon the Book and 
kissing it afterwards but he caused the Book to be held open 
before him and he lifted up his right hand. Blyn, C.J., on 
inquiry from them told the jury that “in his judgment he had 
taken as strong an oath as any other witness, but said if he was 
to be sworn himself he would lay his right hand upon the Book.” 
Apparently he was a Presbyterian, at least not of the Church 
of England: 18 Encyclopædia Brittanies 85.

There was, in 1738, a case of a Moor being sworn on the
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Koran. Fachina v. Sabine, 2 Strange 1104, at the council. But N- s 
the leading ease to which I shall refer again was Omychund v.
Barker, 1 Atk. 21, already mentioned, a ease of depositions of 1913 
Hindoo witnesses taken at Calcutta which settled the rule for 
later eases. P

After Omychund v. Barker, supra, there was a ease of King (Vicky. 
v. Morgan, 1 Leach C.C. 54 (1764), of a Mohammedan being 
sworn on the Koran and the opinion of the twelve Judges was 
taken. There are eases of Scotch witnesses being allowed to 
swear without touching or kissing the Book, but with uplifted 
hand, but only after objection on the part of the witness and 
inquiry by the Judge. Walker's Case, Leach C.C. 498 (1788) ; 
Mildronc’s Case, Leach C.C. 412 (1786); Mcc v. Reid, Peake 
(3rd ed.) 33 (1820). And this manner had been permitted in 
1745 and the opinion of the twelve Judges taken, who deter­
mined that the witness so sworn had been legally sworn : Mil- 
drone's Case, Leach C.C. 412.

For the exceptional («ses this rule was established by Omy­
chund v. Barker, supra, not that you may use any form what­
ever but you must do the next lxwt thing, namely, administer 
the oath in such form and with such ceremony as the person 
may disclose to be binding on his conscience. As Lord Mans­
field says in Atchison v. Everett, 1 Cow per 382, referring to 
Omychund v. Barker, supra, which he, as Solicitor-General, had 
argued
ns the purpose of it is to bind his conscience, every man of every religion 
should be bound by that form which he himself thinks will bind his con­
science most. Therefore though the Christian oath was settled in very 
early times, yet Jews before 18 Edward I., when they were expelled the 
kingdoms, were permitted to give evidence at common law and were sworn, 
not on the Evangelists, but on the Old Testament.

And in Miller v. Solomons, 7 Ex. 475 at 535, Alderson, B.,
says:—

Where an oath is to be taken in order to establish affirmatively or 
negatively any proposition by a witness, I agree that Omiehitnd v. Barker, 
reported in Willee, 638, has settled that it ought to be taken in that form 
and upon that sanction which most effectually binds the conscience of the 
party swearing. Thus a Jew is to be sworn on the Book of the Law and 
with his head covered ; n Brahmin by the mode prescribed by his peculiar 
faith; a Chinese by his sjiecial ceremonies, and the like.

And Pollock, C.B., p. 557:—
With respect to the case of Omichund v. Barker, it appears to me to 

have decided merely this, that the common law of England agrees with the 
law of nations that the form of an oath is to be accommodated to the 
religious persuasions which the swearer entertains.

In the Exchequer Humiliera, Solomans v. Miller, 8 Exch.
778, Lord Campbell said :—
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N. S. We htne no doubt about the law an laid down in Omichund v. Barker,
~~ that where an oath is to be taken, the only question being how it is to bo

' taken, it shall be taken in the form most binding on the conscience of the
___  taker, and if this were merely a question as to the form in which the oath
Rex was to be taken, that case would lead us to the conclusion that it might be

taken by a Jew according to the form most binding on his conscience.
Curry.

In the eiise itself, Will es, C.J., says :—
rah am, E.J.

It would be absurd for him. a Hindoo, to swear according to the Chris­
tian oath which he does not believe and therefore out of necessity he must 
be allowed to swear according to his own notions of an oath.

And Lord Hnrdwicke, L.C., says:—
It has been the wisdom of all nations to administer such oaths as arc 

agreeable to the notion of the person taking.

Lord Campbell in his Lives of the Lord Chancellors, vol. 2, 
p. 118, says :—

Lord Hnrdwicke established the rule that persons, though not Chris­
tians, if they believe in a Divinity, may be sworn according to the cere­
mony of their religion and that the evidence given by them so sworn is 
admissible in Courts of justice as if, being Christians, they had been sworn 
upon the Evangelists.

In Regina v. Pah-Mak-Gay, 20 U.C.K. 195, a case of a non- 
Christian Indian witness, who believed in a Supreme Being and 
a state of rewards or punishments, being sworn in the ordinary 
way upon the Gospels, Robinson, C.J., after referring to Omy- 
chund v. Barker, supra, said, p. 198:—

If the witness had belonged to a nation or tribe that had in use 
among them any particular ceremony, which was understood to bind them 
to speak the truth, however strange and fantastic the ceremony might seem 
to us, it would have been indispensable that the witness should have been 
sworn, if we may use the term, according to such ceremony, because all 
should be done that can be done to touch the conscience of the witness 
according to his notions, however superstitious they may seem.

I have cited all these authorities to shew what was really 
decided in Omychund v. Barker, supra, because it seems to be 
contended now, and a deduction has been made by an American 
Court in an Illinois ease I shall cite presently—I think erron­
eously—that the common law permitted of the usual ceremony 
of administering the oath being dispensed with, that the only 
thing necessary, was the use of the form for the invocation of 
the Deity. Lord Hardwicke, it was claimed, in his judgment 
in Omychund v. Barker, supra, is authority for that view. This 
is the passage 1 think relied upon, at p. 49 of Atkyn’s Reports. 
Lord Hardwicke said:—

It is laid down by oil writers that the outward act is not essential 
to the oath. Suunderson is of that opinion, and so is Tillotson in the same 
sermon, p. 144: “As for the ceremonies in use among us in the taking of



12 D.L.R.] Rex v. Cubby.

oaths, it is no just exception against them, that they are not found in 
Scripture, for there was always matter of liberty ami several nations have 
used several rites and ceremonies in their oath.” All that is necessary 
appears in the present case, an external act was done to make it a corporal

8. C. 
1913
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In the some way Willes, L.C.J., lmd argued that there was
no moral efficacy about kissing the Gospels, but he said this,
iifii --n Gruhom KJ,Willes, p. 553:—

lor touching the hand or the foot of the priest after the words, “so 
help me God,’’ it being their usual form, is as much signifying their assent 
as kissing the Hook is here, where the party swearing likewise says nothing.

In that ease, it must lie remembered that the witnesses had 
taken the oath in the English form of words “so help me God,” 
ete., but not with the English ceremony of touching, or kiss­
ing, the (lospels. So that the Deity hail been invoked. In 
respect to the external form of administration alone was there 
a substitution, and that was what the Judges on this branch of 
the ease were discussing. Keverting to the quotation from 
Willes, L.C.Ji, that it would be absurd for the Hindoo wit­
ness “to swear according to the.Christian oath which he doea 
not believe,” 1 ask the question why absurd if, as is now con­
tended, any book, or no book, will suffice ? Excepting the very 
rare atheist who believes in no God, all witnesses are willing to, 
and do. invoke the Deity for their oath, the difficulty always 
is about the external act, the external act appropriate to the 
witnesses’ religion or race, what will be sulistituted for the 
Gospels under English law.

In English law. according to the eases, there have been men­
tioned very different books for use: the Gospels for Christians, 
the Old Testament for the Hebrews, the Koran for the Moham­
medan, Grantham for a Sikh and the Zend Avesta, a book the 
Parsec uses. Then there must l>e a saucer or a lighted taper or 
the killing of a chicken for different kinds of Chinese witnesses; 
and a Judge in India actually had a cow brought into Court for 
a witness to touch in order to hind his conscience. Courts will 
get rid of all this trouble obtaining appropriate books and other 
articles, if invoking the Deity without any external act or if 
any kind of an external act used indifferently, as raising the 
hand, will do. I think you must have that external act, that 
ceremony, which the proposed witness states will be binding 
upon his conscience. Follow that, and he is bound.

In The Queen's Case, 2 11. & 11. 284, the Judges advising the 
House of Lords indicated the proper time
for asking u witness whether the form in which the oath is about to bo 
administered to him is one that will be binding on his conscience.

That shews that the practice existed before the statute 1 & 2 
Viet. eh. 105 was passed.
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N. S. I might content myself with relying upon the quotation
already made as to what Omychund v. Barker, supra, really did 

1913 decide, particularly those from Lord Mansfield and Pollock, 
C.B., but it is necessary to understand how this passage from 

R*:x Lord Ilardwicke came about. Lord Coke had held, or written 
Curry. in effect, that in England, none but a Christian ought to be
---- admitted as a witness, the use of the Gospels shewed that, more-

ra mm, . . QVer^ jj0r(j }1}Ui held, further, that the oath could not be 
altered, nor a new one imposed but by Act of Parliament.

Of course that view of Lord Coke’s had to be overruled for 
several reasons, and it was very properly overruled. The neces­
sities of trade with the Hebrews and non-Christians abroad, 
which involved lawsuits, was a very practical argument in 
favour of overruling it. Then how much could be changed to 
suit their circumstances Î This led to the consideration of oaths 
in general and the Scriptures and other writings on that sub­
ject were very exhaustively considered. They said that “Oaths 
were instituted before Christianity,” also “Other nations have 
other rites and ceremonies.”

One thing was of the essence: the person proposed as a wit­
ness must believe in God, and that there will be Divine punish­
ment in this world, or the next, if he swears falsely, otherwise 
there is no obligation in it. no moral efficacy, and that has to be 
considered always as one aspect in connection with oaths. That 
does not admit of alteration or change; there must Ik*, whatever 
words are used, the invocation of the Deity. Lord Ilardwicke 
cited from two theologians, Bishop Saunderson and Archbishop 
Tillotson, and he quotes from a sermon of the latter a passage 
in the extract already given, also another passage: “The form 
of the oath is voluntarily taken up and instituted by men.” 
These theologians were not, 1 am inclined to think, consulted 
by Lord Ilardwicke to find out what the common law of Eng­
land was, but to ascertain the moral efficacy and requirements 
of oaths in general. But the outward act of administration, 
the manner, that is human, and for oaths in general it has 
varied, varied in the Scriptures, varied with other nations, even 
with the Hebrews and some other exceptional cases in England. 
As to that, the Judges decided not to abolish all outward form, 
all manner of administration, there must be an external act, 
but they would substitute for the exceptional cases according to 
the religion or race of the witness, the form which he declared 
was binding on his conscience, as the use of the Gospels would 
be inappropriate. But the common law of England according 
to which the Gospels had been used in administering oaths for 
hundreds of years before that (Encyclopedia Brittaniea, title 
“Oath”) and are to this day used in the case of ordinary 
Christians, since 1909 by statute, was never impeached by Lord



12 D.L.R.] Rex v. Curry. 23

Hardwicke, or any of the other Judges, indeed they conceded 
that much. If an authority was cited shewing that the use of 
the Gospels was necessary in administering an oath, the Judges 
answered, in effect, “certainly,” but that is in the case of Chris­
tians. For instance, Lord Chief Justice Fortescue had been 
cited “De laudibus leg. Augliae.” eh. 26, p. 58, Omncs et 
singulos testes qui super sancta Dei evangclia onerate testifi- 
cabantur. See I Atk. 23. Willes, L.C.J. (Willes, p. 543) answers 
back,

Ah to xv hat is said by that great man, the Lord Chief Just ice I’ortescue, 
in his book *‘De Laudibus,” p. 26, that witnesses are to be sworn on the 
Holy Evangelists, he is speaking only of the oath of a Christian.

Then Parker, L.C.B., 1 Atk. 40, says :—
The books cited by the defendant’s counsel to shew jurors or xvitnesses 

must l<e sworn on the Gospels, were Bracton, Britton, Meta, etc. These 
authors prove no more than that the oaths are adapted to the natives of 
the kingdom.

And Willes, L.C.J., 1 Atk. 53, after something rather nar­
rower that Lord Coke had said, says:—

It is very plain, too, these* ancient authors speak only of Christian

Then cases had been cited to them, three cases in which 
witnesses had been rejected by the presiding Judge. Willes, 
L.C.J., 548, as to these said :—

Very little can be inferred from either of these instances, since it does 
not appear that the fact to which the witness was going to lie sworn arose 
in a foreign country, or that it was a mercantile cause or that it was ever 
insisted on by counsel that the witness should be examined in any other 
manner than in the common form upon the Holy Evangelists.

I emphasize the last alternative. And Lord Hardwicke, 2 
Eq. Cas. abridgment 412, refers to one of these cases, namely, 
East India Co. v. Admiral Matthews, before Eyre, L.C.B., in 
which, in fact, he had been counsel, says :—

The evidence then was rejected because the heathen was offered to be 
sworn on the Bible and therefore there being no proper way of swearing 
him, he was rejected.

It was a Parsec, and they had not the right book. Now this 
was the point which Lord Hardwicke was making in Omychund 
v. Barker, 2 Eq. Cas. ab. 408.

As to the first, whether the oath these persons have taken, respect being 
had to their religion, be a proper obligatory oath according to the general 
nut it n of an oath.

(I emphasize those words.) Then follow the theological 
quotations. He never professed to disturb the manner of ad­
ministering an oath for an ordinary Christian witness or the
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In Taylor on Evidence, sec. 1388, it is said:—
This doctrine of the civil law was, in the great ease of Omychuml V. 

Barker, supra, settled to be also the common law rule.

But take the last sentence of the passage quoted from Lord 
11ardwicke’s judgment :—

All that is necessary appear# in the present ease an external act was 
done to make it a corporal oath.

“Necessary,” I repeat that word. There must be an external 
act therefore in addition to the invocation of the Deity. What 
was the external act? Why in that case touching the priest’s 
foot, etc. Ï It is not any external act, any gesture, the reasoning 
is not to that effect. It was an external act, which in the mode 
of taking an oath by Hindoo witnesses, corresponds to the ex­
ternal act of the ordinary Christian in taking an oath, namely, 
touching the (Jospels. Raising the hand, and repeating the oath 
after the official, but in another form, is the form for a Cov­
enanter or a member of the Kirk of Scotland if he objects to 
the use of the Scriptures, but not for this witness.

Judge Parry in his interesting article in the Contemporary 
Review of April, 11)09. did not question that that part of the 
ceremony was required by the common law in the English 
Courts : he conceded it, as his citations shew, but he laboured 
to shew that kissing the book was not necessary. In reply, a 
writer in the Solicitor’s Journal, vol. 54, p. 78, says:—

In the Hgerton manuscripts (vol. 656) preserved in the British museum, 
there is still to be read an ancient manual of the procedure observed, 
“dr vaunt Justices cn liaunk au cn eyre et in Comitee et cn Court tic 
Baroun.,, This treatise may be assigned with some confidence to the begin­
ning of the fourteenth century. Among the mn+ters with which its author 
deals are the various ways in which n man may fail to make his law— 
ore on cat a saver qe meyntemans put hum fayler sc fere sa ley—ami 
one of the ways in which a man may fail is, if lie do not kiss the book after 
having taken the oath—“#i apres ceo quit cyl fet le sèment le livcrc ne beyu 
or les mo: (fo. 191).”

common law to that effect, he was much too wise to change any­
thing further than was absolutely necessary. While some of 
the other Judges affected not to follow the civil law in dealing 
with what I have called exceptional cases, he did so. He says, 
2 Eq. Cas. ab. 412, after quoting from a Spanish book shew­
ing provision in the law of Spain for the Moors in that 
country :—

This falls in directly with what is mentioned by Puffnndorf (4th Book, 
4th section, p. 122 nnd 1 Atk. p. 33), Stair (Lord Stair's Institutes of 
the Law of Scotland, p. 692, quotation Willes, p. 553) “and other writers, 
that it has been the wisdom of all countries to accommodate the oath to 
the particular religion of the parties, referring to the conscience (I empha­
size those words) of the person who is to take the oath.
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And ho cites Omychund v. Marker, 1 Atk. 21, with other 
authorities. Now I think that this is the common law. But 
the following declaratory act concludes, I think, the matter as 
to what the common law was. 1 & 2 Viet. eh. 105, F.K., entitled 
an “Act to remove doubts as to certain oaths.” Be it declared 
and enacted, etc.

In nil cusps in which an oath may lawfully be anil shall have been 
nilininisterci! to any person either as a juryman or a witness or a deponent 
in any proceeding, civil or criminal, in any Court or on any occasion what­
ever, such person is bourn! by the oath administered in such form and with 
such ceremony as such person may declare to be binding, ami every person 
in case of wilful false swearing may be convicted of the crime of perjury 
in the same manner as if the oath had l»een administered in the form and 
with the ceremonies most commonly adopted.

In Critics on Statute Law 06, it is said:—
For modern purposes a declaratory Act may be defined us un Act pnssed 

to remove doubts existing as to the common law.

Lord Coke, however, says:—
By reason of this word (declared) which it appeareth what the law was 

before the making of this Act like eases in semblable mischief shall be 
taken within the remedy of such an Act: Coke Littleton. 290.

The British Parliament van generally he depended upon for 
correctness in reciting the condition of the common law. mid 
although we hove not this Act it is a guide to us as to what the

That this is not an original and unwarranted statement of 
the writer, but is what one may eall a commonplace of the time, 
is proved by the fact that we find the identical expression either 
in French form or literally translated into the English of the 
day in several of the ancient Costumais. He quotes from 
Borough Customs:—

It is from the Custuuml of Romney (14th century) Item it is used 
thut in many inanere may a man defayle in his low ... if after that 
ye have done your lawe, ye kys not the Book.

I also refer to Anon., 2 Salk. 082, for the form.
To meet the Illinois ease, I take Greenleaf 3646, 371 (one 

can depend on Greenleaf). The author’s own text:—
Witnesses how sworn. It may l,o added in this place that all witnesses 

are to be sworn according to the peculiar ceremonies of their own religion, 
or in such manner as they may deem binding on their own consciences. If 
the witness is not of the Christian religion, the Court will inquire as to the 
form in which an oath is administered in his own country, or among those 
of his own faith, and will impose it in that form. And if lteing a Chris­
tian, he has conscientious scruples against taking an oath in the usual form, 
he will be allowed to make a solemn religious asseveration involving a like 
appeal to God for the truth of his testimony in any mode in which he shall 
declare to be binding on his conscience.
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common law was. One can only conjecture why it was passed, 
at least 1 have not access to the debates of the period, but I 
suggest that the ease of Omycliund v. Barker, supra, was not 
clear as to whether those persons swearing with the exceptional 
forms and ceremonies could be prosecuted for perjury. Now 
this statute recognizes in connection with the oath ceremonies 
as well as forms. Parliament used for a standard the forms and 
ceremonies most commonly adopted (of course at that time) in 
administering an oath as one of the constituents of the oath 
and essential thereto in order that the oath should form the 
subject for u conviction of perjury. The forms and ceremonies 
most commonly adopted were those in use for the ordinary 
Christian. And in effect it provides that an oath in those forms 
and with those ceremonies which the exceptional witness declares 
to be binding on him shall be deemed in all cases civil and 
criminal and specifically in a prosecution for perjury as bind­
ing an oath as that taken by the ordinary Christian, the oath 
commonly adopted, an oath with forms and ceremonies. How 
can it be said that an external act was not necessary after that!

Later Parliament passed another Act, not the common law, 
but. to ameliorate it. Section 5 of the Oaths Act, 1888, 51 & 52 
Viet. eh. 46:—

If «my |ivrsoii to whom am oath in administered desires to swear with 
uplifted hauiil in the form amt milliner in which an oath is usually admin­
istered in Scotland, he shall Ik? permitted su to do and the oath shall be 
administered to him in such form and manner without further <|iic*tion.

Why tin- words “without further question”Î Simply to 
relieve the tribunal of making a minute inquiry ti* to the re­
ligion of the Scotch witness! In passing 1 notice that in Taylor 
on Evidence, 994. it is said in connection with this bust statutory 
provision :—

It should Ik* noted (a fact which country administratois of the law 
occasionally forget) that a witness must desire this form of oath liefore its 
use ! ►évolué-' lawful, and that he cannot hate the form thrust upon him.

These provisions have not been incorporated into the Canada 
Evidence Act, K.S.C. eh. 145, or into the Nova Scotia Evidence 
Act in civil cases. We must enquire what the common law was. 
Section 14 of the former Act makes a very usual statutory 
provision for animation on the witness objecting on grounds of 
conscientious scruples to take an oath at all, but that is not this 
case. Neither have we the English Act, 1909, eh. 39, still requir­
ing the New Testament for Christians and the Old Testament 
for Hebrews and for others the oath shall Ik- administered in 
any manner which is now lawful. That Act was passed to 
enable witnesses to be sworn, who, through dread of disease, do 
not wish to kiss the book; but touching the book, mediævai 
though it be, was continued.

'
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Now there is no promut for contending that the swearing N S- 
of the now defendant as a witness without the use of any l>ook S(. 
whatever and only with the uplifted hand, and without a repeti- 1913 

tion of the oath comes within any of the exceptions I have men­
tioned or tile rule established for such exceptions. The witness ,V*A 
made no objeetion to the production of a l took or any claim to n rry. 
have it dispensed with, nor was there any inquiry of him made , -—
by the commissioner, no declaration that would qualify him to 'n .........
be sworn without a book, lie was not qualified for that form 
of taking the oath, lie was just the ordinary Christian, pre­
sumably so, and entitled to lie sworn in the ordinary way for 
Christians.

There were cases mentioned in Onujckuml v. Harki r (1744),
Willes 538, of Hebrews having lieeu indicted for, and I sup­
pose some were convicted of, perjury, who were sworn on 
the Hebrew Scriptures and there may be cases of the other 
exceptional witnesses being indicted for and convicted of per­
jury before the passage of these English statutes, but such a 
conviction could only Is? supported, 1 think, on the ground of 
estoppel. The witness objecting to the ordinary mode of touch­
ing the (Jospcls, or counsel objecting to that form for that wit- 
nee, he would lie asked, as under the decisions it is preserilted 
should be done, as to what mode of taking an oath is binding 
on bis conscience. What is his oath f And he declares that it 
is binding if made on the Hebrew Scriptures, or the Koran, or 
toui'hiug the Brahmin’s foot and the Brahmin touelvng his 
hand, or with uplifted hand as the ease may be, then if he 
■wears falsely he may be estopped from saying that the oath 
was not a binding oath. 1 think that would probably lie held, 
but there is no cstop|icl, no election when a witness silently takes 
an oath in an unusual and irregular way, altogether at the 
instance of the administrator and when be has not had the 
opportunity of being sworn in the usual and proper way. There 
is no duty east on him to speak, he may not know that the 
unusual way is irregular, the tribunal must sir to that, it is 
tile tribunal's act, he is not misleading the tribunal. That com­
ment applies to the two cases in Illinois relied u|miii by the 
Crow'11, namely, dill v. ('ahlm//, 1 III. 53, and Mchiinui/ v.
The People, 7 111. 540. The statute in that ease was as follows:—

Wheueter imy per*on shall In* required lu tnki* an oath on any lawful 
occasion and sueh person shall deelare that he ha* conscientious scruples 
aliout the present mode of administering I he oath by laying hi* hand on 
a ml lowing the Uo*|iels, it shall lie lawful for any person empowered to 
administer the oath to administer it in the following form, to wit: The 
person swearing shall with hi* hand uplifted, «wear by the ever living (iod, 
and shall not lie compelled to lay the hand on, or kiss the tlospel*. And, 
oath* so administered, shall be equally effectual, and shall subject such per­
son to the like pains ami penalties for wilful and corrupt perjury as oaths 
administered in the usual form.
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They were not perjury cases, but arose, one out of an action 
of slander imputing perjury, the other upon the objections to 
the validity of the testimony. It was in effect held, although 
there was no inquiry by the Judge, that it would be presumed 
where the oath was administered in that form, namely the up­
lifted hajid, etc., that the person taking it elected that it should 
be so administered and it was not necessary that an opportunity 
to be sworn in the usual manner should have been offered 
to him.

Rut there are eases from the British Courts bearing on this 
matter. If estoppel would prevail in such a ease where there 
is no declaration, hut mere silence, there would he an estoppel 
when a witness gives his testimony by affirming instead of tak­
ing an oath without the qualifications or formalities necessary 
for that substitution, and we know that such testimony would 
not be evidence at all, and I think that perjury could not lie 
maintained if it was false. The words in both statutes are in 
efieet the same. For that I cite The Queen v. Moore, 8 Times 
L.R. 287, 61 L.J.M.C. 80. It is a decision in the Cou-1 of Crown 
cases reserved of four English Judges and I think it is at 
variance with the Illinois eases. It was a ease of two Indian 
witnesses giving evidence on a trial in England for larceny, 
one was a Sikh, neither was a Mohammedan; the officer ten­
dered a Bible, which was declined, then a Koran, which was also 
declined; in each case he then permitted them to affirm. It 
appeared in cross-examination that the witnesses had no objec­
tion to 1m* sworn, that they had a religious belief and had no 
religious objection to an oath. No objection was taken until 
after the verdict was given. It was held by the Judge at the 
trial, that as the witnesses had lieen offered the Bible and the 
Koran for the purpose of being sworn they had elected to take 
the benefit of the first section of the Oaths Act, 1888, and that 
it was unnecessary to put any specific questions to them as to 
whether they had an objection to be sworn or that they had 
no religious belief or that the taking of an oath was contrary 
to their belief. He reserved a case and the four Judges held 
that the Judge was wrong in receiving the evidence, as

Before he allowed the witness to make on nfllrnmtion it wns his duty 
to ascertain the grounds of objection which the witnesses had to taking an 
oath nnd the grounds upon which they elected and were prepared to talu 
a solemn affirmation instead of an oath.

The conviction was therefore (plashed. This ease wns fol- 
lowed in fies v. Deakin. 19 Can. Cr. Cas. (B.C.). The wit­
ness on being offered the Bible to take the oath in the usual 
form said “I affirm” and he did affirm. On cross-examination 
he was asked for his objection to taking an oath on the Bible, 
he answered, “1 believe it is optional with the Court” and ”1
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consider thnt thnt is a private matter of my own discretion.’* 
He was not asked whether he had conscientious scruples against 
the taking of on oath on the Scriptures.

Macdonald, C.J., said during the argument, “It was the 
duty of the trial Judge to ascertain.” and in giving judgment 
he said, “A proper foundation was not laid to permit the wit­
ness Ellison to affirm,” and he thought there was no real dis­
tinction between the Criminal Evidence Act of Canada (sec. 
14) and the English Oaths Act. There was a new trial ordered.

I think it was just as necessary for the Judge in the Illinois 
cases under the Illinois statute to elicit from the witness his 
qualifications to take an oath in the mode permitted in the statute 
in order thnt the witnesses might he properly qualified to tes­
tify, as it was to ascertain the qualifications in these two eases 
to permit the witness to affirm. I also think that i* it was neces­
sary for the Judge to see to the qualifications under these 
statutory provisions, it was also necessary under the common law 
decisions that the tribunal should see to the and
take a declaration thereto before dispensing with the use of the 
Cospels. A person in Court is not in a position to qu<*stion 
everything that affects him. If submitting in silence is going 
to estop him, there will be estoppel whatever form of oath is 
tendered and taken or if there is no oath at all. I also cite 
the ease of Sash v. Ali Khan, 8 T.L.K. 444, where it appears 
Denman, J., followed Kcx v. Moore, 8 T.L.R. 287. In 'I he 
King v. Lee Tuck, 19 Can. Cr. Cas. 471 (Alberta), it was held 
that a Chinaman cannot be convicted of perjury when presented 
as a witness in the case in which false testimony was alleged to 
have been given, in response to a question from the clerk of 
the Court the accused stated that lie was n Christian ami that 
he desired to be sworn on the Bible, but under the direction of 
the trial Judge, without further inquiry or any assent on the 
part of the Chinaman, the clerk administered the Chinese onth 
by burning paper, as under such circumstances no binding 
oath was administered. This appears from the evidence on the 
perjury trial of the officer of the Court below :—

(j. Were they asked by anyone what form of oath was most binding 
on their conseienref A. No.

q. Did you get any opportunity to do thatf A. No, I said, “Are you 
a Christian, and do you swear by the Biblef11 and they say “Ye*.” 
(It ap|»ear* that each witness was direrted to write his name on a piece of 
paper and burn it.) The exact words I used were, “You swear, that as 
this paper burns, so may .your soul burn in hell if you do not tell the truth 
at the hearing of these ap|ieals or this apjienl, at each appeal.”

N. S.

8.C.
1013

IlKX

Cubit.

Gruhum, E.J.

Beck, J., cited ill part from Alchraon v. Kveritl, 1 Cowp. 
382, and Miller v. Salomon*. 7 Ex. 535, the passages which I 
have cited, and he said, p. 473:—

3733^3
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The Judge of the District Court before whom the proceedings occurred, 
at which it is alleged perjury was committed, was, therefore, not only com­
petent, hut it was his duty, the (piestion having lieen raised, to inquire and 
determine what was the form of oath most binding upon the conscience of 
the prisoner, then witness in the proceedings before him.

And Stuart, J., p. 476:—
It is clear also from the evidence before us, that the accused, being in 

strange surroundings in what is to them a foreign country, simply did as 
they were told by the Judge, who was in control. In my opinion they 
should not. in such circumstances, be taken to have assented to the admin­
istration to them of the oath in the Chinese form. Hut there is no sugges­
tion in the material before us, that the District Court Judge made any 
inquiry at all. The result is that I think the Chief Justice should have 
told the jury that the accused were not upon oath when they gave the 
testimony complained of and so directed the jury to acquit.

An additiomtl ground here for holding that there would be 
no estoppel by silence is that it is optional under this Act (we 
have not the commission of this commissioner in evidence) 
whether the evidence is to be on oath or not, and surely a wit­
ness is not obliged to find out a fact like that liefore he gives 
his evidence and put the tribunal right.

No English ease decides that swearing on the Gospel may 
be dispensed with in the case of an ordinary Christian who 
makes no objection to that ceremony, or that there may be a 
conviction for perjury in such a case when the Gospels have 
not been used. The inferences and dicta are the other way. 
Take a case 1 have already cited of lioblcy v. Langton, 2 Keble 
314. Why did Windham, a member of the Court, deal with the 
use of a l\salm book, why say no book at all is required Î And why, 
in the cases of the Hebrews, did they not put the cases on the 
short ground that no l>ook at all was required instead of the 
one which was used, viz., that the Old Testament was the He­
brews’ Evangelists? And why take the trouble to hold that the 
Book of Common Prayer would suffice because it contained the 
Gospels and the Roman Catholic prayer book would not suffice 
because it did not contain the Gospels, for there is a cafe on 
this?

In Doherty v. Doherty, 8 Irish Equity Reports 379, when 
depositions had been taken in Chancery, some of the witnesses 
it was claimed had not given their testimony under the sanction 
of a legal oath, they having lieen sworn upon a Roman Cuth'l'ie 
Prayer Book which did not contain the Holy Evangelists. The 
Master of the Rolls, after argument, set aside the depositions 
as being a nullity.

In Babey v. Birch, 72 J.P. 106, before the Act of 1909 was 
passed, a doctor, called as a witness in a County Court in 
England, declined to be sworn on the copy of the New Testament
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in Court, or to take the oath in the Scotch form, but produced 
a copy of a New Testament of his own. The County Court 
Judge refused to allow this, and his evidence was not taken. 
On the appeal before Phillimore and Walton, JJ., from the non­
suit, Phillimore, J., said :—

In this case it may be that the County Court Judge would have been 
wiser to look at the book produced to see that it was a testament. I am, 
however, of opinion that the County Court Judge could have compelled the 
witness to be sworn by exercising his powers as to contempt of Court. 
For the purpose of this appeal we shall bear in mind what it is alleged in 
the plaintiff’s affidavit the doctor was prepared to state in his evidence.

I refer also to the case of Ilex v. McCarthcr, 1 Peake, 3rd 
ed., 211, 33 Geo. III. This was an indictment for perjury, etc. 
The indictment stated that the defendant was sworn upon the 
Holy Gospels of God. It was proved that the defendant was 
first sworn on the Testament in the usual form but the Solicitor- 
General, understanding that the defendant was a member of 
the Kirk of Scotland, desired he might be sworn by holding up 
his hand, and the oath was so administered. Garrow, the coun­
sel, objected that this was a fatal variance. The indictment 
should have stated that he was sworn by holding up his hand, 
for though he was first sworn in the usual way, it was not under 
the sanction of that oath he gave his evidence and therefore 
he could not be indicted for perjury on that oath. Lord Ken­
yon observed that the indictment would have been sufficiently 
certain if it had only stated the defendant to have been in due 
manner nwom.

If tho (Icfenihint hud only been sworn according to the form of Scot­
land, this would have been a good objection, but as in the present case 
the defendant hud suffered himself to be sworn in tho usual way (that is, 
on the Gospels), without objection on his part, he would not suffer him, 
by lifting the hypocrite, to escape punishment.

The defendant was convicted. Here we have Lord Kenyon 
to the effect that the prisoner would have had a good objection 
if there had been no oath administered excel. the one in which 
the swearing was with uplifted hand, which shews that he con­
sidered it a variance in a material matter, and it would not 
have been a material matter if the use of the Gospels was not 
necessary.

It has been held in Sells v. Hoarc, 3 B & B. 232, a Hebrew 
witness, having been sworn in the way a Christian is usually 
sworn (he gave a false name to escape detection as a Hebrew) 
that its efficacy cannot be called in question afterwards; the 
presumption was that he was a Christian. The reason is, that 
that form (the other qualifications existing) is the usual form 
and is always sufficient if the witness takes it and the counsel 
and Judge are satisfied with it and it is always sufficient if he
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tional cases already mentioned, the common law from necessity

Rex
established that the use of the Gospels might be dispensed with 
and another form substituted for each exception, and for which 
a rule was established covering all cases, therefore it may be

(iniham, C.J.
dispensed with altogether.

It is suggested now, I suppose to displace the application of 
cases cited, that there may be a distinction, that although the 
testimony of a witness may be invalid and a verdict of convic­
tion set aside for want of a proper oath (of course the common 
law as Omyrhund v. /farin’, Willes Hep. shews, requires tes­
timony in Court to be on oath), and yet the witness may be pun­
ishable for perjury notwithstanding, that is saying an oath in one 
case and not in the other. One would like, at least, a concrete in­
stance of such a situation before discussing it. Generally, when 
the invalidity of testimony has been discussed for irregularity 
in the administration of the oath, reference has been made by 
the Judges to the test whether an indictment for perjury could 
be sustained if it was false. If the witness has spoken under 
that sanction and exposed himself to the imposition of the 
penalties for perjury, the testimony is valid against everyone, 
and is so, even in a case where the oath, though irregular, the 
witness is nevertheless estopped from saying otherwise.

But the Illinois cases were not perjury cases. Surely they 
can be answered by cases in British Courts which were not 
perjury cases. If there are exceptional cases in which there 
may be an oath for perjury without an oath sufficient to make 
testimony valid the inquiry still remains, is this case within 
that category ?

1 am dealing with a case where an unusual form of admin­
istration was adopted by the tribunal. Suppose, as has hap­
pened in England, that a witness has gone into the box with­
out being sworn. It is very likely to happen there or here un­
less the officer is attentive, where a number of witnesses are 
called in reply, some of whom have been already sworn and 
are not of course sworn again, and some arc called for the first 
time, and he is examined and makes false statements in the box. 
I say with some confidence that he cannot be convicted of per­
jury. He is indicted, and the Judge calls attention to the fact 
that no oath has been proved and the counsel for the Crown 
answers, “Oh, he is estopped from saying he was not sworn.” 
“Why!” asks the Judge. “Because he went into the box and 
told something false.” I need not pursue the reasoning. 1 
think that the law is, no oath, no perjury (1 am not dealing 
with a case of affirmation) ; it does not constitute something 
else an oath or estop a witness ever after from saying it was

55
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not nn oath because the testimony given in the ease was false. 
The connection is remote. If the statement was as to what form 
of oath was binding on his conscience and thus misleading the 
Court, that would likely constitute an estoppel. In the other 
case, while a reprehensible thing to do, and perhaps some kind 
of a crime, he is misleading the Court by a statement not an 
oath, but it is not perjury. The following is a much stronger 
ease and not nearly so remote.

In Rex v. Chug, 19 L.T.X.K. 47, a defendant charged with 
keeping a gambling house and incompetent to be sworn as a 
witness, represented himself as a son of the defendant and had 
there‘"ore been sworn and given evidence. That evidence was 
the subject of an indictment for perjury. At the trial llan- 
nen, J., said :—

'the prin-ner con.es forward, am I by a trick induces the magistrate to 
belie e that lv is not the John Clegg summoned. Much ns 1 may regret 
that the prisoner should escape the consequence of this trick, still I think 
it was not competent for him to give evidence and that the indictment 
ci.nnot l e sustained.

N.S.
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There is now a statutory provision which prevents that 
happening again, but it shews that misleading the Court and 
playing a trick even in Court would not constitute the crime 
of perjury by itself. Courts must take care to administer an oath 
if they wish the present world’s penalties to follow on false 
statements in the witness box, not to say afterward to the de­
fendant, “You should have put the tribunal right.” Com­
plaints about the technicalities of the common law are not new 
and not serviceable. I low many aflidavits have been rejected 
because perjury could not be sustained if they turned out to 
be false?

Also, take the law of Scotland from which the Scotch oath 
comes. This is said, 1 Alison Crim. Law 474:—

Certain formalities are required in the administration of oaths, and it 
is indis|iensnble that such as are fixed by law or custom should have been 
ol «served in the oath which is the subject of an indictment for perjury. 
Thus, if the oath is not reduced to writing in situations where by law or 
custom it should have liven done, or if the oath of a witness or party has 
not liven rend over to him before signing, or if after living rend over it 
has not been signed either by the deponent or the presiding commissioner 
or Judge, or if the Judge has refused to take down any explanation which 
the deponent requested to have added after having it read over, or if the 
oath has been emitted verbally, the panel has modified or explained away 
his story, in all these situations the law considers the perjury ns not having 
been committed. In some of them there is not the finished and deliberate 
intention to assist a falsehood on oath which the law decrees indispen­
sable to the oiTcnce.

I think that the ease of Omychuml v. Barker, Willes 538
3—V2 H.I..H.
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(1744), establishing what the common law was, and brought 
over with the founders of this province, should be followed.

In my opinion the oath was not properly administered, not 
having been upon the Gospels nor within the rule for excep­
tional cases and the witness, now the defendant, is not pre­
cluded by the doctrine of estoppel from saying that it was not 
properly administered.

I think that for this reason the conviction should be quashed 
and the second question answered in the negative.

Russell, J. :—It is with great diffidence that I venture to 
differ from the closely reasoned opinion delivered by my brother 
Graham, who has exhausted the learning available on the sub­
ject of our inquiry, and by whose argumentative treatment of 
the question I have been almost persuaded to concur in the con­
clusion at which he has arrived. I must frankly confess the 
intellectual difficulty that I have in resisting his argument, but 
the conclusion is one that is so repugnant to my notions of 
essential justice that I have felt bound to escape it if there is 
any course of reasoning by which I can justify my dissent.

The question for decision is whether, without subjecting 
himself to any risk of punishment for his act, a man ean pre­
sent himself as a witness before a duly constituted judicial 
tribunal, hold up his hand by way of assenting to the terms 
of an oath administered to him in the usual solemn formula, 
concluding with the words “So help me God,” and then pro­
ceed to make a series of false statements by which the tribunal 
is materially misled, and a serious miscarriage of justice is 
caused.

The law that governs the question has been embodied in a 
code, one section of which, 170, enacts that
perjury is an assertion as to a matter of fact, opinion, etc., made by a 
witness in o judicial proceeding as part of his evidence upon oath or affir­
mation, such assertion being known to such witness to be false and being 
intended by him to mislead the Court or jury, or person holding the pro­
ceeding.

The only thing that can be said for the defendant as to this 
part of his defence is that he did not give evidence upon oath 
because he was not sworn “upon the Holy Evangelists.” no 
book having been furnished to him by any officer of the Court 
which he could touch with his hand or his lips or which he 
could at least gaze upon while the solemn words of the oath 
were being pronounced. The statement of such a proposition 
has to the modern ear such a far-away, mediœval sound that 1 
am reluctant to assent to it except under the compulsion of 
irresistible authority.

Hut for sec. 16 of the Criminal Code (1906) I should have 
no hesitation in applying to the definition of the crime of per-
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jury as contained in the Code the obvious and natural meaning 
of the words therein used.

The inquiry would not be whether the oath had been ad­
ministered in the usual manner, or even in a regular and lawful 
manner, but whether an oath had in fact been taken and false 
evidence had been given under its sanction.

It may be, however, that sec. 16 of the code obliges us to 
apply “the principles of the common law,” and not the dic­
tionary meaning or the common sense meaning of the words 
to the language used in the definition, because that section 
enacts in substance that all rules and principles of the common 
law which render any circumstances a defence to any charge 
shall be applicable to a charge under the code except in so far 
as they are inconsistent with its provisions.

I seriously doubt whether this provision was intended to 
affect in any way the construction ni the terms used in the 
definition of the crime. I think it was rather intended to give 
a defendant the benefit of some common law excuse or defence 
when all the onditions constituting the crime as defined in the 
statute were present. And if that is the correct view of the 
provision the only question would be, what did the legislature 
intend when it used the words in which it has defined the crime 
of perjury?

Addressing one’s self to that question, and observing, by the 
way, how many of the old technical rules applicable to the con­
stitution of the crime had been swept away, one would have 
little difficulty in coming to the conclusion that the gravamen 
of the crime was to Ik? found in the fact that the Court hail 
been misled by the false statement knowingly made by a person 
under oath, and in the present case he would say that whether 
regularly sworn or not the defendant was under an oath of 
some kind when he misled the Court by his evidence.

It may be. however, that in construing a statute relating to 
the criminal law we should be obliged to reject this view and 
to read the provision of sec. lfi in such a way as to give the 
defendant the benefit of the common law definition of perjury.

And it may be a principle of the common law that a witness 
can in a Court of justice falsely swear away the property, or 
even the life of his fellow-man, and escape punishment for 
doing so by proof that he was a Christian, just an ordinary 
Christian, and not a Scotch Covenanter, and that an oppor­
tunity had not been afforded of binding his Christian conscience 
by kissing a copy of the Holy Evangelists. The contention for 
the defendant goes even further, for he need not prove that 
he is a Christian. He must be shewn not to have been a Chris­
tian, or, if a Christian, to have been one whose conscience, al­
though it would permit him to falsely swear away the living of

N. S.

S.C.
1913
Rex



16 Dominion Law Reports. 112 D.L.R.

N.S.

9.C.
1913

Rkx

his neighbour, would be offended by the idolatry of the usual 
ceremony, before he can be convicted of perjury for having 
misled the Court by his evidence.

Far be it from me to undervalue the importance of any 
ceremony which can add to the solemnity and impressiveness 
of the oath administered to the witness. I of course agree that 
it is the duty of the Judge to adhere to the time-honoured 
formulas and ritual and not allow’ them to be departed from 
except under the conditions well recognized and understood even 
before they were embodied in modern English and American 
legislation. But I think there is room for a clear and sound 
distinction which is so obvious to my mind that I find it difficult 
to understand how it happens that I am unable to discover 
any authority to support it, even if it has never yet been 
applied.

If the question were to arise between the Crown and a pris­
oner convicted on the evidence of a witness sworn in the man­
ner in which the defendant in this case was sworn, there might 
be good reason for quashing the conviction, or if a verdict were 
found on the evidence of a witness thus irregularly sworn there 
might be good reason for ordering a new trial. It could be 
reasonably argued that the prisoner found guilty or the unsuc­
cessful party in the civil suit had a right to the protection which 
would be afforded to him by having the witness sworn in the 
manner most binding upon his conscience and that this protec­
tion was not secured to him if the accustomed and regular form 
was departed from without the proper preliminary question 
being asked or answered. But it surely ought to be a different 
question altogether when the witness whose statements have mis­
led the Court is himself on trial for having borne false witness 
against his neighbour. It seems to me the extreme of drollery 
that the witness who has consented to be sworn in a particular 
manner without objection and whose false statements have in­
flicted injury upon his fellow-man should be allowed to come 
before a Court of justice and claim immunity from punishment 
lieeause he was not sworn in such a way as to bind his con­
science, for that is exactly what his contention really amounts 
to. It is no answer to all this to say that no harm
has been done by the action of the witness in the case sup­
posed, because the conviction will be quashed or the verdict set 
aside. The mischief has been done, the Court has been misled, 
the prisoner has suffered an unjust imprisonment even though 
it may have been afterwards adjudged illegal, and in the case 
before us 1 assume that the commissioner has reported in ac­
cordance with the testimony which the decision of the County 
Court has pronounced to be perjury.

Suppose, for example, that a case should occur in this conn-

21^7
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try such ns The Ifueen v. Munrc, 8 T.L.R. 287, in which the N S.
witness was allowed to affirm without proof of the conditions s c
precedent to that concession being granted, the conviction would lm
of course and with propriety be quashed, but would that he -—.
any gool reason why the witness who had thus affirmed should ltBt
go unpunished if his evidence was false and had misled the ( wnav.
Court! Surely the fact that he ought not to have been allowed ----
to affirm, should not afford any defence whatever to the charge 11 ""U. * 
of having misled the Court by his false testimony after he lias 
solemnly affirmed. Such a decision would seem to me opposed 
to the spirit in which Lord Kenyon administered the law in one 
of the early cases cited in support of his conclusion by my 
learned brother Graham. In Ilex v. McArthur, l’eake, 3rd ed.,
211, the objection taken on the trial of the prisoner for perjury 
was a variance between the charge and the proof, the indict­
ment being that the prisoner had been sworn upon the Holy
Gospel while the proof was that although he had I... .. so sworn
he had afterwords been sworn with the uplifted hand and that 
it was under this latter oath that he had given his testimony.
Lord Kenyon said that
if the witness tool only been sworn by the uplifted band, the objection of 
variance would have beon good, but in the present vast*, as the witness had 
suffered himself to be sworn in the usual way without objection on his 
part, he would not suffer him by acting the hypocrite to escape punish-

I do not read this as a decision one way or other on the 
question whether the common law requires a witness to be 
sworn on the Evangelists. The question was merely whether 
there was a variance between the evidence and the proof". But 
the spirit of this ruling certainly is that a witness should not 
be suffered to escape the punishment ot* perjury where he has 
a*lowed himself without objection to be sworn in n particular 
way and being so sworn has misled the tribunal by false testi­
mony.

In Mildronc’s Case, Leach Cr. Cas. 412, the witness did 
not make any objections to being sworn in the usual way, or 
allege any conscientious scruple, but merely said that he was 
a North Briton and that the usual way of swearing in his coun­
try was not to kiss the book. It was in this ease that Mr. Jus­
tice Could referred to the trial of the rebels at Carlisle in 
1745, in which, on reference to the twelve Judges, it was decided 
that the witnesses could properly be sworn according to the cere­
mony of their sect without kissing or touching any l»ook. I do 
not see how this decision or advice of the twelve Judges could 
have been given if the presence of a book was necessary to tho 
validity of the oath at common law. There was no statute to 
warrant the departure from the usual and regular form which 
was undoubtedly that of kissing the copy of the New Testament.
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the authority of the hook by kissing it or touching it or as in 
the case of Dr. Owens, of looking upon its open page while pro­
nouncing the words of the oath, is essential to the validity of

Russell. J. the administration. But the whole subject was so fully con­
sidered in the great case of Omychund v. Barker, and the true 
rationale of the matter so clearly presented in the judgment of 
Willvs, J., that I do not feel bound by the opinions expressed 
or even by decisions of single Judges which may be opposed to 
the spirit in which this great case was decided and to the reason­
ing on which the great Judge who delivered the principal opin­
ion rested his decision. It was not necessary in that case to 
decide whether the touching of the book was or was not an 
essential part of the valid administration of the oath to a Chris­
tian. The question was whether the depositions of witnesses 
professing the tientro religion and who had been sworn accord­
ing to the ceremonies of their religion could he read in evidence. 
In the opinion of Willes, L.C.J., there is a definition of the Latin 
word for “oath” by Lord Coke which would be sufficient if it 
stood alone to warrant the conclusion that the defendant in this 
case was in fact under oath when he gave his testimony before 
the commissioner. Chief Justice Willes points out that oaths 
were instituted long before Christianity and he quotes Lord 
Coke to the effect that juramentum nihil aliquid est quam Deum 
in testnn vocarc. Sclden also is quoted to the same effect:—

Whatever the forms are (it) is meant only to call God to witness 
to the truth of what is sworn.

The Lord Chief Justice proceeds as follows :—
It is very plain from what I have said that the substance of an oath 

has nothing to do with Christianity; only that by the Christian religion we 
are put still under greater obligations not to bo guilty of perjury; the 
forms indeed of un oath have been since varied and have always been dif­
ferent in all countries under the different laws, religion and constitution of 
those countries. Hut still the substance is the same, which is that God in 
all of them is called upon as a witness to the truth of what we say. . . . 
There are several very different forms of oath mentioned in Sclden, vol. 
2, p. 470, but whatever the forms are, he says that it is meant only to call 
G oil to witness to the truth of what is sworn ; sit Ihus ttstis, sit Deus 
vindcr, or ita te Unis adjunct, are expressions variously made use of in 
Christian countries ; and in ours that oath hath frequently been varied, ns 
ita tc Dcus adjunct tact is sacrosanct is Dei evangeliis, ita, etc., sacrosanta 
Dei Evangelic, ita, etc., et omîtes sancti. And now we keep only these words 
in the oath, “so help you God,” and which indeed are the only material 
words and which any heathen who believes in God may take as well as a 
Christian. The kissing the book here and the touching the Brahmin’s hand 
and foot in Calcutta, and many other different forms which are made use

^
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of in different countries, are no part of the oath, but arc only ceremonies 
invented to add the greater solemnity to the taking of it and to express the 
assent of the party to the oath when he does not repeat the oath itself ; 
but the swearing in all of them, be the external form what it will, is calling 
God Almighty to be a witness.

If the essential part of the oath is the calling of God to 
witness the truth of the affirmation about to be made I can see 
no reason why the assent of the witness to the formula and his 
objection to it may not be as well expressed by holding up his 
hand as by kissing or otherwise touching a copy of the Bible. 
I am unable to understand this language of Willes, L.C.J., in 
any other sense than that of making a clear distinction between 
what is essential to the validity of an oath and the variable 
ceremonies which are no necessary part of the oath and which 
have differed in different countries and in the same country at 
different times. If the essential feature of the oath is the call­
ing of God to witness the truth of the statement or, as the 
formula would rather seem to indicate, the imprecation of Divine 
wroth and judgment upon the witness in the event of his state­
ment being false, then I see no reason why the presence of the 
book is necessary to the validity of the oath now any more than 
the touching of the relics which seems to have been a usual 
ceremony in the time of Canute.

The declaratory Aict passed after the decision in Omyckund 
v. Barker does not seem to me to throw any clear light on the 
question. It was of course to make it certain that a person 
sworn in the manner determined in that case to make the de­
position admissible would be punishable for perjury and it 
would be natural and perhaps necessary to use words which 
would leave no doubt whatever as to the liability to punishment 
for perjury upon an oath so taken. I do not see that the de­
claratory Act passed under such circumstances can settle the 
doubtful question whether he would not be equally punishable 
if he had been sworn in the manner in which the witness was 
sworn in this case.

The decisions of American Courts are not authority in our 
Courts, but it is worthy of remark that the conclusion I have 
arrived at is in accordance with those of the Supreme Court of 
Illinois as indicated in the cast s cited at the argument of Gill 
v. Caldwell, 1 111. 53, and McKinney v. The People, 7 III. 540 
(2 Gillman). In the latter case the prisoner who had been con­
victed on the evidence of a witness who had been sworn by the 
uplifted hand without kissing the book and without its having 
been shewn that the witness had any conscientious objections 
to the kissing of the book was not allowed to avail himself of 
this defence because he did not make any objection to the wit­
ness being so sworn. If a person condemned in consequence of 
a failure to object to the irregularity is estopped, I should think
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that, a fortiori, the witness by whose evidence lie has been con­
victed should he estopped from saying that lie was not under 
oath because he was sworn in n manner to which he made no 
objection.

1 would conclude this branch of the argument as I began it 
with the sincere expression of the diffidence with which 1 differ 
from the conclusion which Mr. Justice Graham has fortified 
with surli a wealth of learning and such close and cogent rea­
soning. But that conclusion savours so strongly to my mind 
of media-val superstition and formalism that it is with a sense 
of relief that 1 find myself able to resist it.

As to the other point in the case reserved, I think there was 
corroboration. The statement of the prisoner under oath was 
that he met McDonald at one place who canvassed him for his 
vote and sent him to McPherson to get his pay, that he accord­
ingly went to McPherson, who gave him liquor and money, and 
that he then returned to McDonald, who told him if he would 
not vote for McKenzie to stay home.

I think the learned trial Judge was right in connecting the 
statements together as the narrative of a continuous transaction. 
The prisoner himself made the connection. It seems to me 
that when Imth of the persons so involved in the transaction 
deny ever having seen or spoken to the prisoner each of them 
corroborates the other. The fact that the prisoner was a strong 
Conservative and, if he is to In- Indieved, had always theretofore 
voted but did not vote at this election, would of course tend to 
support his statement of the reasons why he did not vote. But 
all that was for the trial Judge, who has accepted the evidence 
of the witnesses McDonald and McPherson, as he could not very 
well help doing when the prisoner did not contradict either of 
them at the perjury trial.

Dbyhdale, J.:—The only question here is whether a proper 
and binding oath was taken by the witness. The oath admin­
istered was in the ordinary form whereby the defendant called 
Gotl to witness that he was about to speak the truth. It is said 
that In-eause the Holy Book was not given the witness or was 
not produced before him no legal oath was taken. It comes 
rather as a shock to me that a witness can present himself in 
Court to testify and after calling God to witness with uplifted 
hand that he is alsait to speak the truth and nothing else, that 
he should, after testifying, be permitted to say that he had not 
taken a binding oath, and was not resjMmsiblc in law for his 
utterances on the witness stand.

Although there are easi-s that follow such a doctrine, I pre­
fer to follow that learned Judge Willes, Ix>rd Chief Justice, in 
Omychund v. Barker, 1 Atk. 21, wherein it is expressly stated 
and laid down as English law, that although the forms of oaths
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arc*, and have always been. different in all countries, according 
to the different laws, religion and constitution of those countries, 
still the sulwtnnec is the same, which is. that tiod in all of them 
is called upon as a witness to the truth of what we say, that 
we keep only the words “so help you Bod” and which arc the 
only material words. In that learned judgment it is expressly 
stated that the kissing of the Hook, or the touching of the 
Brahmin’s hand and foot and other different forms are no part 
of the oath, hut only ceremonies invented to add solemnity to 
the taking. Imt the swearing in all of them, he the external form 
what it will, is calling (lod Almighty to he a witness. If this 
is taken as the true test of an oath in the case before us, we 
have it fulfilled, the ceremony attendant upon the administra­
tion being the uplifted hand, and for myself, I must decline 
to assent to the doctrine, that a witness who cornea forward at 
an enquiry where oaths arc not only permitted, hut required, 
can go through a solemn ceremony using the essential elements 
of a good oath, and then, after lie has been charged with per­
jury. lie permitted to say he was never sworn.

there are cases that lead to this conclusion, I am 
not aware of any that are binding upon us, and 1 am not aware 
that the leading case on the subject, viz., Omychund v. Barker, 
supra, is not good law to-day. In my opinion, it is not only 
good sense, hut good law, and I prefer to follow it. On the 
other point I agree that there was corroboration. 1 would 
affirm the conviction.

The Court lui up equally divided, 
the convict ion stood.

N.S.

s.c.
1913

Rex
Curry.

1 iryslelv, J.

STRANG v. TOWNSHIP OF ARRAN. ONT.
Ontario Supreme f’ourt ( Appellate Ihrixion). )lulork. CJ.Ese., Suthcrlaml, 

Middleton, and hriteh, ././. February 4, 1913.
1. Briimifs (81—H)—Duty to frkut—Assumption of htrfkt hy town

FOB mille UHF. WIIAT AMOUNTS TO.
A dedication, ns well at an acceptance and assumption by a town 

of a street for public use sutlleient to render it liable under see. «UNI 
of eli. 10 of the Ontario Consolidated Municipal Act of 1003. for not 
replacing n bridge, in sutliciently shewn notwithstanding that the 
bridge wan built by and the connecting street which was not on an 
original road allowance, was laid out to the ht ream by a private 
individual, and the street was afterward*, by a duly registered plan 
continued from the opposite bank, if utatutc labour was performed on 
the street for a numlier of year*, and the town council on several 
occasion* ordered and paid for repairs to the bridge, and the general 
public had free and unhiterrupted user of same for over thirty year*.

2. ltMiMiFs (1II—13)—Injury to property ownfh iiy faii.ukk of town
TO REPLACE BBtDOE-sXECFM8ITY OK NOTICE OK INJURY.

Sub-sec. 3 of wee. «UNI of Consolidated Municipal Act of Ontario, 
1903, eh. 10, providing that the failure to give notice to a town 
of an accident due to negligence in keeping a street or highway in
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repair, does not extend to an action for an injury occasioned an 
adjacent property owner by the failure of the town to replace a 
bridge after it was swept away.

3. Limitation of actions (g II F—130)—Torts—Recurrent injuries—
Failure to rebuild bridge.

On the failure of a town to restore a bridge that bad been swept 
away, a new cause of notion arises daily in favour of those injured 
by such default for which damages may be recovered for three months, 
less one day, prior to the time of bringing action, since the period 
of limitation prescribed by sec. (iOG of the Consolidated Municipal 
Act (Ont.), 1903, ch. 10, does not apply to such a case.

4. Damages (g III K—220)—Failure of town to rebuild bridge—Inter­
ruption OF MILL BUSINESS—EFFECT OF NONREPAIR OF MILL.

The owner of a mill cannot recover damages for the interruption 
of his business by reason of the neglect of a town to replace a 
bridge lending to his mill, where, at the time the bridge was swept 
away, the mill was out of repair, and it was not shewn when it 
was ready to resume operations.

Appeal by the plaintiffs from the judgment of the Senior 
Judge of the County Court of the County of Bruce dismissing 
an action brought in that Court by residents of the unincorpor­
ated village of Allenford, in the Township of Arran, against 
the Corporation of the Township of Arran, for damages because 
of the nonrepair of a highway known as Mill street and failure 
to replace a bridge which formerly stood upon Mill street where 
it crossed the Sauble river, in the village of Allenford, but which 
had been carried away by a freshet.

The plaintiffs alleged that Mill street, with the bridge form­
erly thereon, was the only practical highway to and from their 
lands situate on the south side of the river ; and that, because 
of the nonrepair of the highway and bridge, they had been 
damnified.

The defences were, that Mill street, with the bridge thereon, 
was laid out by private persons, and never became a public high­
way ; and that, even if it did so become, the defendant corpor­
ation was not liable.

The appeal was allowed.
C. A. Moss, for the plaintiffs, argued that the case of Cum- 

minns v. Town of Dundot (1907), 13 O.L.R. 884, which wac not 
referred to by the learned trial Judge, affirmed the principle of 
law on which the plaintiffs rely in the present case. [Mulock. 
C.J.Ex., referred to Re Township of Pembroke and County of 
Ronfrow (1810), 21 o I, It. 866.] The case of Noble v. Muni­
cipality of Turtle Mountain (1905), 15 Man. L.R. 514, was de­
cided under a section of the Manitoba Municipal Act, similnr 
to that now in question, and is an authority in the plaintiffs’ 
favour. Reference was also made to Ilistop v. Township of Me- 
Oillivray (1890), 17 S.C.R. 479, per Gtvynne, J., at p. 489; 
Halshury’s Laws of England, vol. 16, pp. 151, 159, 160.

D. Robertson, K.C., for the defendant corporation, argued
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that all money granted by the corporation was by way of bonus 
merely, and did not involve the corporation in any such respon­
sibility as was contended for by the plaintiffs. lie referred to 
Regina v. 1/all (1866), 17 C.P. 282, per J. Wilson, J., at p. 286; 
Corporation of St. Vincent v. Greenfield (1886), 12 O.R. 297, 
affirmed (1887), 15 A.R. 567; In re Morton and City of St. 
Thomas'{ 1881), 6 A.It. 323; Waldie v. Burlington (1884), 7 O.R. 
192, 193, affirmed, sub nom. In re, Waldie and Village of Burling­
ton (1886), 13 A.R. 104, pi r Osler, J. A., at p. 111. The regis­
tration of a plan does not constitute a dedication. It is sub­
mitted that the judgment of the learned trial Judge is right, 
and that no cause of action under sec. 606 of the Municipal Act 
is made out. No special damage has been shewn by any of the 
plaintiffs.

Moss, in reply, referred to Rushton v. Galley (1910), 21 
O.L.R. 135 ; Madill v. Township of Caledon (1901), 3 O.L.R. 
66; Denton on Municipal Negligence (Highways), p. 46.

February 4. The judgment of the Court was delivered by 
Mulock, C.J. (after a brief statement as above) :—The history 
of the matter is as follows :—

The unincorporated village of Allenford is situate on the 
south side of the public highway known as the Saugeen and 
Owen Sound road, which runs in an easterly and westerly direc­
tion.

On the 27th November, 1868, the then owner of certain lands 
on the southerly side of that road caused to be registered in the 
registry office a plan shewing a subdivision of his land into 
several village lots, with a street called Mill street running 
through the same in a southerly direction from the Saugeen 
and Owen Sound road to the northerly bank of the Sauble river. 
Subsequently, viz., on the 27th January, 1881, the owners of 
other property on the southerly side of the river caused to be 
registered a further plan shewing a subdivision into village lots 
of the land on the southerly side of the river, and shewing Mill 
street as extended across the river, and continued southerly 
until it intersects a lane running westerly, and the owners of 
the land included in this extension of Mill street, by a written 
memorandum on the plan, give the land for the continuation of 
Mill street as far as the lane. Mill street, as shewn on this 
second plan, from the lane northerly across the river, and until 
it reaches within a few feet of the Saugeen and Owen Sound 
road, is wholly within the township of Arran. “Somewhere in 
the sixties” a grist-mill and saw-mill were erected on the east 
side of Mill street, south of the river ; also a bridge over the 
river on the allowance for Mill street where it crosses it.

It may be assumed that the bridge was erected by private 
persons—probably the owners of the mill.
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On the lots laid out by the second plan, and situate on the 
south side of the river, have been erected certain residences, 
some of which are now occupied, the plaintiffs Ilewitson and 
Arnott being two of such residents.

The precise date when the bridge was erected does not 
appear; but, as the mills were built to serve the public, who 
were in the habit of coming to them from time to time, it may 
be assumed that the mills and bridge were erected at about the 
same time. The evidence shews that for at least thirty years 
the mill was patronised by residents of the townships of Arran, 
Amabel, Derby, and Keppel, for such purposes, proceeding hv 
Mill street and the bridge in question. Throughout the whole 
of this period, and down to the present time, tlie general public 
have enjoyed free and uninterrupted user of this way, via Mill 
street, to and from the south side of the river.

Shortly after its erection, the Township of Arran was urged 
to assume the bridge; but, by resolution dated the 26th May, 
1871, the council refused to do so. From that time onwards, 
until the 7th July, 1883, numerous applications were made to 
the township to repair or replace the bridge; but the township, 
having been advised by counsel that it was under no legal obli­
gation to do so, always refused.

On the 7th July, 1883, the council, in response to a numer­
ously signed petition, asking assistance to Mr. McDougall to 
build a new bridge in the place of the one referred to, passed 
the following resolution: “That, in consideration of the large 
petition of the ratepayers of the township, asking this council 
to assist John McDougall to erect a bridge in the village of Alien- 
ford, to his mill, this council grant the sum of $200 to assist said 
enterprise; provided the Township of Amabel give a like sum, 
ami without any intention on the part of this council of assuming 
any responsibility in connection with said bridge, or any lia­
bility as to its maintenance hereafter.”

It was admitted during the argument that the council con­
tributed the $200, in the terms of this resolution.

On the 22ml Octob -r, 1894, the council passed a resolution 
that the bridge be put in proper repair, and authorising the 
Reeve to have it put in proper repaid. Accordingly, the Reeve 
employed persons to do the work, which was carried on under 
his instructions, and, when completed, he so reported to the 
council, which paid the bills for the work.

On the 10th June, 1899, the council passed the following 
resolution: “That the Reeve be appointed to assist in the re­
pairing of the Allenford bridge to the amount of $75.” 
On the same day, the council instructed the clerk to procure 
a registered plan of the Arran portion of the village of Alien- 
ford; and, should the plan shew that the road or street upon
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which the present bridge crosses the Sauble river is in said ONT. 
registered plan, the Reeve is to let a contract for repairing the 
same. ^ ion

On the ]5th August, 1899, the Reeve and Councillor Cor- ----
hitt were appointed to let a contract “on 15th side road, con- dtrano 
cession 12, and opposite lot 10, concession 12, and repairing Township 
A lien ford bridge.” Thus authorised, the Reeve posted of Arran. 
up notices, signed by himself as Reeve, inviting ten- uiûotk. c.j. 
ders for the work, consisting of lengthening the bridge 
and doing filling at one end, and let the contract to 
one William Craig, who performed the work. When 
finished, the Reeve inspected it, reported it to council as duly 
completed, and on the 10th November, 1899, by order of coun­
cil, Craig was paid $145, the contract-price for the work; and 
also a further sum for repairing the northerly approach to the 
bridge.

On the 9th June, 190G, the council instructed the Reeve 
and clerk to solicit from the county council a grant for the 
building of a new bridge ; but the Reeve subsequently informed 
the council that he had not done so, as he considered the bridge 
a private bridge ; and the council approved this view and passed 
a resolution disclaiming liability.

On the lltli August, 1900, certain persons waited on the 
council with reference to the bridge, but the council then as­
sumed the attitude that the township was not interested in it.

On the 14th September, 1907, the council granted $25 to Mr.
Murphy to help him to repair the bridge, but without any in­
tention of assuming responsibility.

On the 14th November, 1908, in response to the request of 
Messrs. Murphy and Strang for assistance towards repairing the 
bridge, the council, whilst disclaiming any legal responsibility 
for it, voted a sum of $25 to assist them in the work.

For the past twenty-three years, work supposed to be statute 
labour has been performed continuously on Mill street, on both 
sides of the river. Except as to the years 1907, 1908, and 1909, 
no instructions appear to have been given by the council to path- 
masters where to perform statute labour in the township, the 
matter being apparently left in the discretion of those officials, 
and the locality where such statute labour has each year been 
done. But it appears from the evidence that some path masters 
caused statute labour to be performed on Mill street, on both 
sides of the bridge. Ilexvitson says that he was pathmaster for 
two years (1904-1905 and 1907), and that he caused statute 
labour during those years to be performed on Mill street. Frank 
Arnott says that six years ago last March he purchased his pro­
perty, situate on the south side of the river, at A lien ford ; and 
that during each of those years, except one, statute labour was
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performed on Mill street. That six years ago (th t would be 
in 190G) he was pathmaster and did statute labour on both 
sides of the road, beginning on Mill street, on each side of the 
bridge. R. H. Murray swore that at least four pathmasters had 

p caused statute labour to be performed on Mill street, on both 
Township sides of the river, including work around the bridge. Accord- 
or Arran. ing to the evidence of R. T. Potts, clerk of the township until 
Muiock, cxj. 1907, no instructions were given pathmasters where to perform 

statute labour; but it appeared that the pathmaster for 1907 
was instructed to have the work done on the gravel road, and that 
the same instructions were given for the years 1908 and 1909.

On the facts disclosed in this evidence, one question to be 
determined is, whether Mill street, including the bridge, is a 
highway under the jurisdiction of the defendant corporation, 
and which it is bound to keep in repair. It was not an original 
road allowance, but was laid out by private individuals; and, 
before the corporation can be liable under sec. 606 of the Con­
solidated Municipal Act, 1903, it must appear that Mill street 
was “established by by-law of the corporation, or otherwise 
assumed for public user,” as provided by sec. 607 of the Act. 
The question of dedication is one of fact. The registration of 
the plans shewing Mill street; the specific reference on the plan 
of the 27th June, 1881, providing for its continuance southerly to 
the lane; the sale of hinds according to these plans; the unin­
terrupted user of Mill street by the general public as a highway 
since the year 1868; and the performance of statute labour on 
it over a considerable number of years: constitute unmistakably 
an offer of dedication. And the action of the council in the 
years 1894 and 1899, in voting money for the repair of the 
bridge, in causing those repairs to be done, and in paying there­
for, are, I think, referable to one thing only, viz., acceptance of 
the offer of dedication, and constitute an assumption of the 
bridge and street for public user by the defendant corporation 
within the meaning of see. 607 : Hubert v. Township of Yarmouth 
(1889), 18 O.R. 458; Holland v. Tou\nship of York (1904), 7 
O.L.It. 638.

Accordingly, the township is bound to keep that portion of 
Mill street within its limits, and the bridge, in reasonable re­
pair. For the purposes of this case, it may be assumed to be 
the law that, except for sec. 606, a municipality is not liable in 
damages because of the nonrepair of a public road; but the 
learned trial Judge held that, because the plaintiffs had not 
complied with the requirements of sub-sec. 3 of sec. 606, they 
were not entitled to maintain this action.

With all respect, I do not find myself able to accept his in­
terpretation of the section. Sub-section 1 of sec. 606 comes 
down to us from the Consolidated Statutes of Upper Canada. At
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that time the various sub-sections of see. 606 formed no part of 
the statute-law ; and, as the section thus originally stood, a muni­
cipality was “civilly responsible for all damages sustained by 
any person by reason of such default” (failure to keep in re­
pair), “but the action must be brought within three months after 
the damages have been sustained.”

The scope of the section was not limited to damages to the 
person, or to damages arising from some accident, but included 
any cause of action resulting from the municipality’s default. 
The same language is found in sub-sec. 1 of sec. 606; but it is 
contended that the addition of sub-sec. 3 limits sub-sec. 1 to an 
“accident case;” and this contention is based on the words of 
sub-sec. 3: “No action shall be brought to enforce a claim for 
damages under this section unless notice in writing of the acci­
dent,” etc., has been given.

In passing sub-sec. 3, the Legislature was not dealing with 
sub-sec. 1, but was considering accident cases only, and was en­
deavouring to provide for a municipality being given prompt 
notice of the accident ; evidently with a view to its having the 
opportunity of investigating the attendant circumstances before 
they had become dimmed by the lapse of time. In order to 
secure the giving of such notice, the Legislature enacted that 
failure to give it might, in that class of case, bar the claim for 
damages. But sub-sec. 1 includes damages to property not the 
result of accident: Cummings v. Town of Dundas, 13 O.L.R. 
384; and the Legislature has not pretended to amend that sec­
tion. It is not to be inferred that the Legislature intended in a 
very important respect to alter a state of the law by depriving 
persons of a cause of action growing out of (say, by way of 
illustration) damage to property or business, by the indirect 
method of apparently dealing with the subject of causes of action 
arising out of accident merely; and, where the cause of action, 
as in the present case, is of that nature, the requirements of sub­
sec. 3, as to notice, do not apply.

I, therefore, am of opinion that the scope of sub-sec. 1 has 
not been limited by sub-sec. 3; and, the present cause of action 
not being an “accident” case, notice is not necessary. In other 
words, sub-sec. 3 does not apply.

The facts of this ease shew continuing damage. The plain­
tiffs’ grievance is not that they were injured by the accident of 
the bridge being swept away, but because of its non-restoration. 
Each day, so long as the condition of nonrepair continues, the 
plaintiffs have a new cause of action, and they arc entitled to 
recover three months’, less one day’s, damages prior to action 
begun. As to the amount of damages: the plaintiff Strang’s 
mill was out of repair when the bridge was carried away, aud 
it is not shewn when it was repaired ; aud, therefore, he is not
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entitled to damages for interruption to his milling business ; 
but, ns access to bis property was cut of', he is entitled to dam­
ages for the inconvenience thus occasioned. Further, it is prob­
able that he was somewhat inconvenienced in the work of re­
pairing the mill, by reason of the absence of the bridge, and I 
would allow him the sum of $75 damages.

Ilewitson, who resides at the south side of the river, is en­
titled to reasonable damages, and I would fix the same at $25, 
which appears to me a proper sum.

Arnott shews no special damage, but is entitled to nominal 
damages, say $5.

As to the costs of this action, the defendant corporation 
denied liability, and the plaintiffs were, therefore, justified in 
bringing suit at the earliest moment, without giving, as they 
otherwise should have done, a reasonable time within which to 
allow the defendant an opportunity to restore the bridge.

Under the circumstances, the plaintiffs arc entitled to the 
costs of the action, on the County Court scale ; and to the costs 
of this appeal.

Apptal allowed.

CANADIAN FREIGHT ASSOCIATION v. CADWELL SAND & GRAVEL 
CO.

(File No. 10391 >

Board of Ifni I trail Commissioners. March 25, 1013.

1. Carriers <8 1V<‘—535)—Reasonable*ksh of toms — 1‘rksvmptiox— 
Increahb—Onus on carriers—Volume or Traffic-Changed 
conditions—Cost of operation.

A loll established in the fir«t instance bv n carrier of it* own 
volition, having remained some time in force, is presumptively rea 
soiiahlc. and the onus is on the carrier to show, with reasonable con­
clusiveness, that changed conditions or increased cost of operation 
justified an increase.

[/.a id late I.limber Co. v. (hand Trunk R. Co.. 8 Can. Ry. Ca«. 102. 
at 104; Montreal Produce Merchants' Association v. O’ / a ml Trunk and 
Canadian Pacific II. Cos., 0 Can. K. Cas. 232. at 238; Canadian Mann 
facturcrs' I asocial ion v. Canadian Freight Issoriation l/ntcrsiri tell­
ing Rates Case), 7 Can. Ry. Cas. 302. at 308. followed ; Cadircll Sand 
it tirarel Co. v. Canadian Friiyht Association. 14 Can. Ry. Cas. 
172. re-heard and reversed.]

The facts are fully set out in the judgment of Mr. Commis­
sioner Mills.

If. D. Drake, for the applicant.
C. A. Hayes, for the respondent.
March 25, 1913. Mr. Commissioner Mills:—On the orig­

inal hearing of this complaint, the only matter at issue was the 
increased rate on pressed brick from Bradford, Pennsylvania, 
to Windsor, Ontario.
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The decision ns given in the original hearing was based on 
the procedure which had been adopted by the Board in respect 
of the onus in the matter of reasonableness. In effect, the de­
cision as rendered was a nonsuit so far ns the railway was con­
cerned. The Board had In hi down in various decisions that 
where a rate which had been for some time in force was in­
creased, the burden of proving that such increase was reasonable 
was on the railway ; it being held that a rate established in the 
first instance by a railway of its own volition was presumptively 
reasonable ; and that it was incumbent on the railway, if such 
initial rate was reasonable, to shew with reasonable conclusive­
ness what changed conditions or increase in cost of operation 
justified the advance of the rate. The Board, it is true, had on 
various occasions expressed opinions somewhat at variance with 
this. In dealing with the question of joint switching rates in 
Toronto, Chief Commissioner Killam used the following words :—

It does not appear to me that the railway companies arc bound to 
make an exception in the case of Toronto, or that because of their having 
thus mutually absorbed these charges for a considerable length of time 
they must necessarily continue to do so forever. The whole question is 
one of reasonableness, and while the continuance of the practice affords 
evidence of its reasonableness, it is not conclusive.

Canadian Manufacturers’ Association V. Canadian Freight 
Association, 7 Can. Ry. Cas. pp. 307, 308.

The same position was followed by the Board in Laidlaw 
Lumber Co. v. Grand Trunk Ity., 8 Can. Ry. Cas. 104. and in 
Montreal Produce Merchants Association v. Grand Trunk It. 
and Canadian Pacific It. Companies, 9 Can. Ry. Cas. 238.

The railways have continuously urged before the Board that 
while there have been increases in general cost of operation, 
it is not possible to so analyze these increases so as to shew in 
detail how they affect each particular commodity moved, and 
whether each commodity moved participates in the increased 
cost of movement in greater or lesser degree. Undoubtedly the 
railways, in common with other portions of the public, have 
felt the effect of the steadily upward movement of the price 
curve, a movement which has been so practically continuous in 
one direction that the curve is now virtually a tangent. In 
effect, the decision in the Pulpicood ease is that while the 
continuance of the particular rate may raise a presumption of 
fact as to the unr •'sonableness of the increased rate, there is 
no presumption of law which must be rebutted. In dealing with 
an analogous situation, the Supreme Court of the United 
States has said:—

Undoubtedly where rates arc changed the carrier making the change 
must be able to give a good reason therefor; but the mere fait that a
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rate has been raised carries with it no presumption that it was not 
rightfully done.

Interstate Commerce Commission v. Chicago Great Western 
A\ Co., 209 U.S.R. 118.

The Board had dealt with the onus as to reasonableness in 
the Cendcr group of eases and in the Davy ease.

-Complaint of James Pender d Co., St. John, N.B., respecting rates on 
iron goods from St. John, N.B., to points on the Quebec Central Railway. 
File 10720; complaint of the Portland Rolling Mills, Ltd., of St. John, 
N.B., against the rates charged on bar iron and nails from St. John, 
N.B., to Quebec Central Railway points. File 10720.1; complaint of the 
Maritime Xail Company, Ltd., against the rates charged on bar iron and 
nails from St John, N.B., to Quebec Central Railway points. File 
10720.2; Dory v. Xiagara, St. Catharines d Toronto Ry. Co., 9 Can. Ry. 
Cas. 493.

In these cases, the onus being placed on the railway, it was 
required that the information as to changed conditions and cost 
should be as to the particular commodity on which the rate 
increase had been made.

Now while the onus still remains, the effect of the Board’s 
judgment in International Caper Co. v. Grand Trunk, Cana­
dian Cacific and Canadian Northern U. Cos., is that the Board 
has a wider discretion. This judgment in effect sets out that 
not particular cost alone or conditions peculiar to that par­
ticular commodity, but all material conditions and costs, in­
cluding therewith comparison of rates, may be given such 
weight as seems reasonable to the Board. It follows that for 
this purpose all tariffs on file with the Board, whether referred 
to in the record or not, are part of the record.

The present re-hearing must be dealt with in the line of the 
principles which the above mentioned case has developed.

In the application for a re-hearing, the railways stated that 
w'hile the original application had dealt simply with the ques­
tion of increase of a particular rate, the change in rate was the 
outcome of the adoption of a new rate scheme in regard to 
bricks, in which while there were some upward movements there 
were other downward movements. They plead in effect that 
the rate situation in respect of the brick movements should be 
looked at from the standpoint of the rate scheme, not from the 
standpoint of a particular rate.

In the original hearing, much had been made of the deci­
sion in the United States, in which the Interstate Commerce 
Commission had directed that identical rates should be given 
on fire brick, paving brick, and building brick. This decision is 
spoken of in railway circles as meaning that “a brick is a 
brick.” It was shewn in the re-hearing that whatever the per­
tinency of this phrase may be as a determining factor in the
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reasonableness of rates on brick in the United States, it has no 
necessary connection whatever with what has been done in 
Canada by the railways, and that the railways have acted 
entirely of their own volition.

The railways having urged that the general effect, not the 
effect of a particular rate, should be considered, they were 
permitted to file statements shewing the nature of the brick 
movement to various representative points, the earnings on 
these movements at the new rates, and the earnings on the old 
rates. These statements are now before the Board. They cover 
movements to Toronto, Oshawa, Hamilton, Midland, London, 
Brantford, Windsor, and Guelph, Ont., from points of origin in 
the United States. Of these points of origin, eight are located 
in Ohio, viz., Nelsonville, Canton, Cleveland, Delaware, Ports­
mouth, Wadsworth, Marietta, and Strasburgh. Six are located 
in Pennsylvania, viz., Emery, Lewis Run, Rochester, Bradford, 
St. Marys, and Karthaus. Two are located in Kentucky, viz., 
Ashland and Haldeman ; and one in Michigan, viz., Detroit. 
These returns cover the movements of fire brick, paving brick, 
and building brick for a period from June 1st to November 
30th, 1912, over the Grand Trunk Railway System, the Michi­
gan Central, the Toronto, Hamilton and Buffalo, and the Can­
adian Pacific Railways. These cover a total movement of 761 
cars, sub-divided as follows : Fire brick, 578; building brick, 
120; paving brick, 63. The statements presented do not cover 
the Wabash and Pere Marquette movements. The Wabash did 
not move any ears of brick from the United States to any of the 
points mentioned during the period in question, ”hile the Pere 
Marquette moved forty-six cars to Chatham and Walkerville. 
Six of these were from Detroit, six from Ohio and Kentucky 
points, and the remainder from New York and Pennsylvania. 
The Pere Marquette figures do not appear to be very material.

An analysis of the summary of iarnings for the six months’ 
period shews a net decrease of revenue, as a result of the ar­
rangement, of $1,988.88. The figures ns submitted shewed a de­
crease of $2,122.87. But some portion of the decrease as thus 
given is due to the fact that in particular coses there is now a 
through rate, where formerly the only rate combination avail­
able was the sum of the locals. This of necessity adds to the per­
centage decrease. Where the old rate was the sum of the locals 
this would not be characteristic, as where there was a choice by 
another route at a through rate there would not be any consider­
able movement on the sum of the locals. An attempt has been 
made in checking the summary to make allowance for this.

The following summary gives the summary detail as to in­
creases and decreases, both in gross amount and per ton :—
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Fire Brick.
Per Cent.

Lbs. Decrease Increase of Total 
movement

G.T.R............................................... 19,540,907 $1,854.18 ......................................
M ( B I TJL â B ............... 11.hm.im;-, §§$ $4 .....................................
C.P.R............................................... 2,435,100 159.83 .....................................

33,790,072 $2.273.05 ............... 73.8

Decrease per ton, 13.4c.

Buildi.no Brick.

Lbs. Decrease
PerCent. 

Increase of Total
movement

G.T.R................................................. 4.130,550 ............... $805.00 .............
M ( 1: A I II A B 17s.;,00 u III)

C.P.R................................................ 3,152,000 $ 0.64 ...................................

7,461,110 Net... $210.80 16.2

Increase per ton, 6.0c.

Paving Brick.
Per Cent.

Lbs. Decrease Increase of Total 
movement

G.T.R................................................ 2.351,700 $ 34.08 .....................................
M.C.R. A T.ll. A It................... 270.000 .. $43.50 ........
C.P.R................................................ 1,004.600 ................ 65.79 ...........

4.580.300 Net... $74.31 9 8

Increase per ton, 3.2c.

The figures of the importations of brick into Canada during 
the year 1912 via Detroit, Port Huron, Black Rock, and Sus­
pension Bridge, amounted to 83,281,085 bricks, valued at #1,- 
006,091.00. The returns as given for the six months’ period 
deal with 45,778,382 pounds weight of brick. As the United 
States customs returns are for quantity, not for weight, no 
percentage comparison can be made.

The total movement of briek to Windsor during the sii 
months’ period was 79 cars, made up as follows: Paving brick. 
2; building brick, 67; fire brick, 10. A further analysis shews 
that the building brick, which is the gravamen of the Cad well 
Company’s complaint, is sub-divided as to car movement and 
sources of supply as follows : Detroit, 21; Ohio, 25; Pennsyl­
vania, 21.

There arc two points in the application of the Cad well Sand 
& Gravel Company : (1) the increase of rote to Windsor is
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unjustified; (2) Windsor sliould have the same rate as Detroit, 
viz., #1.60. The $1.60 rate is fixed by the commercial competi­
tion of the Ohio brick >, which are u shorter distance from 
Detroit than are the Pennsylvania plants. Under these condi­
tions of trade competition, the rate from the Ohio fields fixes the 
maximum which brick from the Pennsylvania field can pay. 
It holds down the Pennsylvania-Detroit rate below the point 
which it might fairly be expected to pay on mileage. The #1.60 
rate being concerned with the condition of market competition 
at Detroit, which does not exist at Windsor, therefore does not 
afford a measure of the Windsor rate.

The rate to Windsor remains to be considered.
A summary of the six months’ statistics already referred to 

may be put in condensed form in the following table :—

Railway Kind of Average Average
Brick Weight Earning#

per Car per Car
Lbs.

C.P.R............................... 63,133 3 83.85
... .BuiMing.... 63,043 50 82

6*2,438 75 20
M.CJL A T.H. 4 B. .. ... .Paving........ 07,300 63.37

“ “ “ ... 44,623 40 50
“ “ " ..------Fire............ 50,366 00 84

G.T.R. ........................... 81,693 112.12
62.650 57.87
67,473 07.87

It will be noted that in general the building brick, included 
in which is pressed briek, loads to a lighter weight per car than 
the other kinds of brick, and returns smaller earnings per car. 
The weights and earnings on the building brick movements to 
Windsor shew variations in point of weight and point of earn-
ings as between the different lines:—

Railway Average Weight Average Earning#
per Csr per Car

Lb#.
C.P.R................................. 367 96
M.C.R. A Til. A B....... 42.8.33 41.83
G.T.R................................. 53 30

There is no movement of building briek by the C.P.R. to 
Windsor during the six mouths’ period from Pennsylvania 
points taking the Bradford rate, viz. $2.00. For the G.T.R. 
and the M.C'.R. and T.1I. & B., the following detail may be ex­
tracted:—
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Railway Ex Curs Loaded Weight
Lbs.

O.T.R. . . Rochester, Pa........................ ... 1 .*>5,000
“ ... ... Lewis Run, Pa.......................... 14 858.300

, . Iiradford, Pu.............................. 2 143,000

18 1,050.300

iMA'.R. Jk T.II. & 11., Entry, Pa............ 80,000
iM.GR. & T.II. &, 11., Low is Run, Pa... .. 1 42,500

3 128,500

Tliis gives an average loaded weight from these points via the 
O.T.K. of 58,083 lbs. and via the M.C.B. & T.1I. & B. of 42,833 
llis. The weight via the G.T.R., which equals 29.3 tons per ear, 
may be taken in order to measure the earnings. The average 
receipts at $2.00 per ton work out $58.08 per car. Out of the 
$2.00 rate from Brail ford to Windsor, the Grand Trunk receives 
$1.20 per ton, or $35.34 per car. The distance from Buffalo to 
Windsor, on which the Grand Trunk earns $1.20 is 230 miles 
that is to say, on this haul its earnings per car mile are 15 3-10 
cents. Under the old proportional of 88 cents per ton, the 
Grand Trunk earned .380 cents per ton mile. Under the new 
proportional of $1.20, it would earn .521 cents per ton mile.

Comparison with other rates is of interest. The rate from 
Bridgeburg to Windsor, a distance some 5 miles shorter than 
from Buffalo to Windsor, is on the standard 10th class, 10 cents 
per 100 lbs. weight, which works out 1.03 cents per ton mile. 
The special town tariff 10th class is 11 cents per 100 lbs., which 
works out .982 cents per ton mile. The special mileage brick 
tariff is 9*/j cents per 100 lbs., which works out .848 cents per ton 
mile. Under the brick tariffs which are being considered, the 
rate from Black Rock to Montreal, via Grand Trunk, is $2.05, 
or a ton mile rate of .473. To Ottawa, via M.C.R. & T.H. & B., 
and C.lMt., there is the same rate, the ton mile rate working out 
.5923. To St. John, X.B., via M.C.R. and T.II. & IS., and the 
C.l’.R., the rate is $4.80 per ton. The distance is 905 miles and 
the ton mile rate is .5303 cents. Comparison may also be made 
with the rate on pressed brick from Toronto to Ottawa and 
Montreal. The rate is blanketed to both points at $1.80. Ottawa 
is a distance of 250 mile* and Montreal 384. The ton mile rate 
works out .703 and .54 cents.

It has 'been submitted in evidence before the Board in the 
matter of rates on quarried stone that one-half vent per ton mile 
is the lowest rate on that commodity.

Doolittle <V Wilcox v. drain! Trunk and Canadian Pacific Ry. 
Cos., 8 Can. Ry. Cas. Iff, at p. 12 {Stone (fuarry Rates Case).
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Stone is a tenth-class commodity. It was at the same time 
submitted by the applicants that the rate should be made up of 
this one-half cent per ton mile for movement expenses plus a 
terminal charge yf 25 cents per ton on the shorter hauls and a 
lesser terminal charge on the longer hauls. It was held in this 
ease that this procedure was defective in that it did not recog­
nize that terminal cost entered both into the loading on the ears 
and the unloading therefrom. Computations which have been 
made in the United States place average terminal costs for load­
ing and unloading at 25 cents per ton at each end of the line. 
This was the figure of transhipment cost on large movements of 
grain at Depot Harbour on the Parry Sound Railway. If brick 
were given a ton mile rate of one-half cent, plus a terminal 
charge of 25 cents per ton at each end of the roule, the Brad­
ford-Windsor rate would be $1.55 plus 50 c< its, or $2.05 per ton.

Reference has been made to the special mileage brick tariff 
from Bridgeburg to Windsor. In the absence of evidence as to 
there being an actual movement over the whole of this distance 
on this tariff, a comparison may be made with a low grade com­
modity which does move. Brick and coal are both tenth-class 
in the Canadian Classification, and usually move on commodity 
rates. Pressed brick from Bradford averages (! lbs. per brick. 
This brick, which sells at from $22 to $20 per 1000, is, therefore, 
worth from $7.33 to $8.66 per ton. Bituminous coal is of lower 
value than the pressed hriek in question.

From Buffalo to Windsor, the rate on bituminous coal per 
net ton is $1.00 and on the anthracite 90 cents, which figures out 
ton mile rates of .434 cents end .391 per ton mile. The following 
table puts the ton mile earnings in summary form :—

Brick, old proportional of 88c.................................. 386c. per ton mile
Coal, bituminous .................................................. 434c. “ “ “
Coal, anthracite ............................................... ,301c. " “ M
Brick, new proportional of $1.20..............................52le. “ “ “
The earnings per car mile on brick have been given. Coal 

moves in 50-ton cars giving earnings per car from Buffalo to 
Windsor as follows: Bituminous coal, $50.00; anthracite, $45.00. 
Put in summary form, the car mile earnings are as follows:—

Coal, -bituminous............................................... 20.15c. per car mile
Coal, anthracite.....................................   17.4c. “ “ “
Brick (new proportional) ................................ 15.3c. “ “ “

It is to be recognized that the volume moving is a factor ii| 
the determination of the rate. The statistical returns published 
by the Department of Railways and Canals bulk cement, brick, 
and lime; and so it is impossible to make any exact comparison 
of the total brick movement with the total coal movement. Sub­
ject to this modification, the tonnage movement over the Grand 
Trunk for the year ending June 30th, 1912, was as follows :—
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Coal, anthracite ............
Coal, bituminous ..........
Cement, brick, ami lime

2.047.314 ton a 
.2,440,30» “

408,242 “

MAN

Ô. A. 
11)13

April 14.

After due consideration of the new rate system on brick, as 
tested by the figures which have been analyzed, and also after 
consideration of the different sources from which the brick 
moves into Canada, and the earnings thereon per car mile and 
per ton mile, I am of opinion that rates as charged arc not un­
reasonable.

Oadxvem. 

Gravel Co.

The Chief Commissioner and Commissioners McLean and
<um. McLwe. ( ioodeve concurred.

Com. Goodeve. Order accordingly.

.\lanitoba Court of Appeal, Howell, CJ.M., Perdue, and Uaggart, JJ.A.
April 14, 1913.

1. Negligence (§11 111—88)—Contributory negligence of children—
Street car—Presumed juvenile discretion.

A boy of eight a ml our half years, possessing the ordinary intelli­
gence of a child of that age, will be presumed to know enough to get 
out of the way of a moving street car if he saw it coming.

(See Annotation to Hargrave v. Hart, 9 D.L.K. 881, on Contributory 
Negligence of Child injured while crossing highway.]

2. Evidence (8 XII D—944)—Contributory negligence of child — Ad­
missibility or the child’s evidence—Oath—Unsworn evid-

In an action to recover for the alleged negligence of a railway com­
pany in running over a child eight and one-half years of age, where 
the testimony of the witnesses fails to bring out a material point as 
to the question of the contributory negligence of the child (ex. gr., why 
he failed to observe the approach of the ear) it is error on the part 
of the trial judge not to permit the child to testify either under oath 
or in the form of unsworn evidence received under the provisions of 
sec. 30 of the Evidence Act, R.S.M. 1908, ch. 57, where it ap|ieurs 
that the child understood the duty of telling the truth.

3. Damages (8 HI II—109)—Personal injuries—Recovery iiy ini xnt
—Ixcomb—Accidents of life.

In awarding damages for injuries sustained by a child eight and one- 
half years old by reason of a collision with a street railway car, 
whereby the child's right arm had to Ik» amputated below the elbow, 
the jury ought not to give the nlnintiff such a sum as, if invested, 
would produce the full amount of income which he might be espected 
to earn if he had not lieen injured, hut they should take into account 
the accidents of life and other matters, and give to the plaintiff what 
they consider, under all the circumstances, a fair compensation for 
the loss.

1 Rowley v. London »f VAV.R. Co., L.R. 8 Ex. 221, and Johnnton v. 
Great W.R. Co., [19<M] 2 K.B. 260, referred to.]

Appeal by defendants from judgment of Metcalfe. J., allow­
ing jury to bring in a general verdict in favour of the plaintiff 
for $8,(MX) dumnges.

MAN

Ô. A. 
Î91.1

April 14.



12 D.L.R.] Schwartz v. Winnipeg Electric R. Co. 57

The appeal was allowed and n new trial granted. MAN.
M. J. Finkelstcin, and E. It. Levinson, for the plaintiff. c. A.
E. Anderson, K.C., and It. I). Ouy, for defendants. 1013

The judgment of the Court was delivered by

PEROU*, J.A.:—The plaintiff Shay Schwartz sues by his 
father and next friend to recover damages for injuries caused 
to him by a street car of the defendants. At the time of the 
occurrence the boy was about eight and a half years old. While 
attempting to cross Dufferin street, in this city, he was struck 
bv the car and knocked down. The front wheels of the ear 
passed over his right arm below the elbow, injuring it in such 
n manner that it bad to be amputated.

The plaintiff sets up several charges of negligence : (1) 
excessive speed of the car ; (2) that the gong was not sounded;
(3) that the fender of the car was not in proper working order ;
(4) that the wheels were not sufficiently protected with guards ;
(5) that the defendants did not have or use proper means of 
stopping the ear promptly ; ((>) that they had not the car under 
proper control ; (7) that a proper lookout was not kept. Met­
calfe, J„ allowed the jury to bring in a general verdict, which 
they found in favour of the plaintiff, awarding $8,000 damages. 
There is nothing to shew upon what act or acts of negligence 
the jury based their verdict.

Only two witnesses were called at the trial who actually saw 
the occurrence of the injury. One of these, the witness Taylor, 
was called by the plaintiff. The other was the motomian in 
charge of the ear, and he gave evidence for the defence. Their 
accounts of what took place differ in material respects. It was, 
of course, the right of the jury to believe the evidence of 
Taylor and, if they thought proper, to disbelieve the motor- 
man. The plaintiff’s ease was based upon Taylor’s evidence ns 
shewing how the accident occurred and as establishing the neg­
ligence of the defendants, which it is claimed was the cause 
of the plaintiff’s injury. I have carefully read the evidence of 
that witness, and I must say that I am far from satisfied that 
his account of what took place established a case of negligence 
against the defendants so that a jury would lie justified in rest­
ing their verdict upon his testimony alone.

If there is to be a new trial in this case it would not l>e 
proper to comment fully upon evidence which would have to be 
repeated at another trial. It is necessary, however, to point out 
certain things which influence my mind in coming to the conclu­
sion that there should lie a new trial.

It appears that the plaintiff on the night of the injury was 
engaged with other boys in making noise outside Taylor’s store 
and annoying him. This was on 9th April, at about nine o’clock
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at niglit, a time when the boy’s parents should have seen that 
he was at home and in bed. Taylor eame out of his store, which 
was on the north side of DufTerin street, and drove the boys 
away. They ran west along the • sidewalk, jeering him. The 
plaintiff, according to Taylor, went first with the other boys 
and then turned across Dufferin street. Taylor’s store was the 
second one west from where Schultz street intersects Dufferin. 
There is a double line of street car tracks on Dufferin street, the 
west bound cars running on the north line. The boy started to 
cross the street from opposite the west window of Taylor’s 
store. The car which caused the injury was travelling west, and 
Taylor says he first saw it when it was at the east side of 
Schultz street, which would be about a hundred feet away from 
where he was standing. The boy was then out on the street 
about three feet from the sidewalk, and, as Taylor says, about 
three feet from him. Taylor gives no sufficient explanation 
why he did not call to the boy to look out for the car. When 
it was about forty feet from the boy Taylor shouted to the 
motorman and held up his hands to stop the car. At no time 
did he call to the boy or warn him. It would appear from 
Taylor’s evidence that the hoy continued across Dufferin street, 
in a direction slanting a little to the east, until the car collided 
with him. Apparently there was nothing to prevent the boy 
from seeing and hearing the approaching car.

We must take it that the boy had the ordinary intelligence 
of a child of his years. It must lie assumed that a boy of his age 
would know enough to get out of the way of a moving street 
car if he saw it coming. The place where the accident occurred 
was well lighted and there was no difficulty in seeing the ap­
proaching car. The lights in the car would also serve to warn 
anyone of its proximity who took the care to look. The car could 
certainly be as easily seen by the boy as the boy could be seen 
by the motorman.

The motorman says that he saw the boy running eastward 
half-way between the car track and the sidewalk, but looking 
over his shoulder, that he, the motorman, sounded his gong, 
that the boy when close to the car suddenly turned and ran in 
front of it. Taylor and others of the plaintiff's witnesses say 
they did not hear the gong. Taylor says the car was making 
the usual noise of a street car. This would give some warning 
of its approach, and if Taylov heard it, the boy was in a still 
better position to hear it

The boy’s evidence was tendered, but the learned trial Judge 
did not think that the boy understood the nature of an oath and 
did not permit him to be sworn. Even if the trial Judge con­
sidered himself justified in so holding, still I am not sure that 
the boy’s unsworn evidence as to what occurred was properly 
excluded. Some of his answers indicate that he understood the
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duty of telling the truth. He might have been questioned more 
fully ns to this, with a view of admitting his statement under 
sec. 39 of the Evidence Act, R.S.M. 1902, ch. 57. If his evidence 
had been received it might have thrown light upon some things 
that are obscure at present. He might have l>een able to explain 
why he failed to see the approaching ear, and why he continued 
on his course until it collided with him. Was there something 
that distracted his attention? Was he running from Taylor with 
his head turned towards the latter and not looking out for any 
danger in front? I think it would be well to have his statement 
as to this, either in the form of evidence under oath or in the 
form of unsworn evidence received under the provision in the 
Evidence Act.

I think the damages awarded were, under the circumstances 
of this case, exceedingly large, if not excessive. The sum of 
$8,000, which the jury has allowed in this ease, would, if pro­
perly invested, taking into account the boy's condition in life, 
support him for the rest of his days. In awarding the damages 
the jury ought not to give the plaintiff such a sum as, if invest­
ed, would produce the full amount of income which he might lie 
expected to earn if he had not been inj «red, but ought in esti­
mating the damages to take into account the accidents of life 
ami other matters, and to give the plaintiff what they consider, 
under all the circumstances, a fair compensation for his loss: 
Roirky v. London ft \. IV. R. Co., L.R. 8 Ex. 221; Johnston v. 
Great IV. R. Co., [19041 2 K B. 250.

The plaintiff has not been completely disabled, although his 
earning powers have been seriously affected. In assessing the 
«lamages in an action like the present the proper direction to 
the jury is
tlmt they muftt not attempt to give damage* to the full amount of a per­
fect compensation for tho pecuniary injury, hut must take a reasonable 
view of the cane, ami give what they consider, under all the circumstances, 
a fair rompenaatiim: per Brett, .?., in Rowley v. London »f Y.lV.R. Co., 
LR. 8 Ex. 221, at 2,11.

It appears to me that there must have been some misconception 
on the part of the jury as to the amount of damages they 
should allow, and that they sought to give him complete com­
pensation instead of that fair and reasonable compensation 
which they might award.

Considering the unsatisfactory account of the acculent as 
given by Taylor and the absence of any evidence by the boy, 
sworn or unsworn, and the very large damages awarded in the 
circumstances of this ease, I think there should bo a new trial. 
The costs of the former trial and of this appeal should be costs 
in the cause.

MAN

C. A. 
101.3
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Sew trial granted.
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Re HARRISON.
Ontario Supreme Court, Lennox, J. June 17, 1913.

1. Husband and wife ( g 11 F 2—95)—Conveyance of seal estate my
MARRIED WOMAN—EFFECT OF DEVISE FREE FROM CONTROL OF HUH-

Only on the termination of coverture may n married woman alienate 
her real estate acquired by a devise of it. although expressed to la* 
free from the interference, control or management of her husband, if 
it he also expressed to be for her maintenance and support with a 
direction against any alienation or mortgage thereof.

Motion, under Con. Rule 938, for an order determining ques­
tions arising upon tin* construction of the will of Louisa Ann 
Harrison, deceased.

IV. B. Baymond, for all parties interested.

Lennox, J. :—Mr. Raymond, applying for construction of 
the will, states that he represents all the parties interested in 
the property. The person who took the life estate is dead. 
Mrs. Kemp, Mrs. Verner, and Mrs. Stringer are now entitled 
to a fee simple in possession. The question to be determined is, 
can they sell the property ? At the time of the making of the 
will in question, they were married w’omen, and their husbands 
were alive. After the use of words sufficient to vest a fee in 
the lands in question in the three beneficiaries almve-named, the 
will provides : “With regard to the property and estate hereby 
and hereinbefore given and bequeathed . . . I do hereby 
declare that the same is now hereby given and bequeathed to 
each of them for her aliment, maintenance and support and the 
same is to be held and possessed by each of them free from the 
interference or control or management of any husband they or 
any of them have or may have . . . nor shall the same or 
any part thereof be liable or be subject to be seized attached or 
be otherwise taken from any of them either for her délits or 
the debts of any husband any of them may have nor shall the 
same be pledged disposed of mortgaged or alienated to any per­
son or persons whomsoever on any condition or pretence what­
soever.”

The intention of the donor is the thing which governs, pro­
vided that it does not purport to go beyond the limits allowed as 
to perpetuities and the like : In rc Bown, O’Hal hr an v. King, 
27 Ch.D. 411. The right to limit the estate during coverture 
in the way it is here attempted to be limited is recognised in 
Tullett v. Armstrong, 1 Reav. 21, and many other cases. When 
the coverture ceases, the widow can exercise the ordinary rights 
incident to separate estates and alienate the property. Two 
of these devisees are now widows. These two have the right 
and power to alienate their shares. The lady whose husband is
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still alive has not. As I intimated upon the argument, this ONT.
property being physically indivisible, the parties may find a
way of carrying out what they desire by partition proceedings, lnl3
and a sale as incidental thereto. It is a case in which all parties----
would be benefited by disposing of the property, and I should jf Krhisox
be glad if I had an Act enabling me to remove the restraint, as ___
the Court has in England—the Conveyancing and Law of L*nn0I-J- 
Property Act.

Costs as between solicitor and client out of the estate.

Order accordingly.

LONG r. SMILEY. ONT.
(Decision No. 2.) ------

Ontario Supreme Court (Appellate Division), Unlock, C.J.Es., Clute,
Sutherland, and Leiteh, JJ. June 20, 1913.

1. Trover (8IB2—15)—What constitutes—Refusal of urokf.r to of.- jull(l .jo.
I.IVKB STOCK TO PURCHASER.

Where shares of stock, purchased hv a broker for the plaintiff, 
were, with the assent of the latter, retained by the former in order 
to be readily transferred and delivered on sale, the broker, on subse­
quently selling such shares, is not answerable for a conversion thereof, 
where, at all times, he hail on hand a sufficient quantity of that par­
ticular stock, fully paid up, to meet a demand for its deliver) : not 
withstanding his books shewed a sale to tin- plaintilT of the particular 
shares afterwards sold by tho broker.

[Long v. Smiley, 6 D.I*R. 904, 4 O.W.N. 229, affirmed.]

Appeal by Georgina Long, the plaintiff in a High Court Statement 
action brought against a firm of brokers to recover moneys in­
trusted to them for investment in mining stocks, from the 
judgment of Riddell, J., G D.L.R. Î104, 4 O.W.X. 22fi. dismissing 
the action.

The judgment of Riddell, J., dealt also with a County 
Court action brought by Kate Long, the sister of Georgina 
Long, against the same firm of brokers; but in the County 
Court action there was no appeal.

The appeal was dismissed.
A. J. Russell Snow, K.C., for the plaintiff.
T. X. rhclan, for the defendants.
Clute, J. :—The defendants, as brokers, purchased for the ciute. j. 

plaintiff certain mining stocks, which were paid for in full at 
the time of purchase. A Iwmglit note was, in each ease, sent to 
either the plaintiff, Georgina Long, or her sister, Kate, and 
the number of the scrip was entered opposite the name of the 
plaintiff or her sister in the defendants’ stock-book.

Subsequently there appear entries in the defendants’ stock- 
book shewing that this particular scrip was sold, at a profit, and 
passed out of the defendants’ hands.
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ONT. The plaintiff, Georgina Long, now seeks to recover the pro-
s c eeeds of what she claims to have been her shares or scrip. The
1013 defendants answer, in effect, that they did not sell her shares,
-—- as they were not authorised so to do, but that they sold certain
,>’Nn shares for other principals, and that the particular scrip repre- 

Suii.rr. senting her shares were handed out to such purchasers, the de- 
Cj^-J fendants always retaining sufficient scrip on hand, fully paid- 

up and of the same issue, to meet the plaintiff’s demand for 
the same when made.

My brother Riddell has found “that when any stock was 
ordered to be bought it was intended to be left in the hands of 
the brokers in a convenient form for immediate sale, and that 
the plaintiffs quite understood and assented to it. Stocks 
which were paying dividends were of course to be transferred 
into the name of the purchasers, but not others. When divi­
dend-paying stock was bought, it was so transferred.” He 
further finds that sufficient of the scrip was held on hand to 
give every customer the amount held by him. He finds further 
that tile plaintiff and her sister, Kate Long, quite understood 
that the stock had to be in such shape as that it could be 
delivered on a sale at a moment’s notice. He expressly gives 
credit to the defendants’ witnesses, and states that he cannot 
rely upon the accuracy of the memory of the plaintiff and her 
sister as to what took place between them and the defendants.

The evidence supports the findings of the trial Judge. As to 
the 500 shares of Otisse and 500 shares of Gifford, taken in 
the name of Kate Long, the defendant MoCausland points out 
that they could not obtain it in lots of 250 shares at the market- 
price, and it was, therefore, taken in the name of the plain­
tiff’s sister, Kate Long, instead of 250 shares in the name of 
each.

He further states that it was with the consent of the plain­
tiff and her sister that the shares were left with the defend­
ants, for safe-keeping ; that they never asked for delivery 
until 1911, when similar shares of the same issue were de­
livered to them. He further states that from the time the 
first purchases were made for the plaintiffs to the time the 
stock was finally delivered to them, there never was a “single 
moment" that they did not have on hand a sufficient amount 
of stock to meet their demands, and the demands of other cus­
tomers who had a similar kind of stock; that they were never 
hypothecated or pledged or used in any way for the defend­
ants’ benefit; that these shares of their various principals were 
put in an envelope endorsed with so many shares for each 
principal, and that they were never short of any of the shares.

The plaintiff’s case then is reduced to what the defend­
ants admit, namely, that the defendants did not keep any par-
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ticular certificate for the plaintiff, but on making a sale de­
livered the scrip that first came to hand, and in this way 
handed out those certificates which had been designated by 
their numbers as having been bought for the plaintiff in the 
stock-book.

Did this, on the facts, as found by the learned trial Judge, 
amount to a conversion! I think not. The effect of what was 
done between the parties was to authorise the defendants to 
keep the scrip of those stocks which were not paying divi­
dends in such form as could be readily transferred in case of 
sale. That, in fact, was done, and scrip of the like amount 
was always on hand and ready for delivery to the plaintiff 
when demanded.

It is solely upon the findings of the trial Judge, in this 
particular case, and without giving effect to any alleged cus­
tom, that the plaintiff, in my opinion, fails.

If, at any time, the defendants had parted with the scrip, 
without retaining sufficient of a like issue to satisfy not only 
the plaintiff but all other principals for whom they were act­
ing, a different question would have arisen. A pledging or any 
dealing with the scrip for the defendants’ benefit and with­
out the plaintiff’s knowledge or consent, where, as in this 
ease, the stock had been fully paid for, would have amounted 
to a conversion, but nothing of that kind took place.

I also think, as held by the trial Judge, “that the dealings 
of the two sisters were of such a character that transferring 
stock certificates to one of them, Kate, under such a form as 
that they could be easily divided between the two sisters, was a 
sufficient compliance with the duty of the brokers.” See 
Sutherland v. Cox, 6 O.R. 505; Ames v. Conmec, 10 O.L.R. 159; 
S.C., sub nom. Conmce v. Securities Holding Co., 38 Can. S.C.R. 
601; Langdon v. Waitte, L.R. 6 Eq. 165; /,< Croy v. Eastman, 
10 Mod. 499: Dos Passos, 2nd ed., pp. 250 to 255; Scott <('• 
Horton V. Godfrey, [1901] 2 K.B. 726; Wilson v. Finlay, [1913] 
1 Ch. 247; Clark v. Haillie, 19 O.R. 545, 20 O.L.R. 611.

To what extent principals may be affected by the custom 
of brokers, is fully discussed in liobinson v. Mollett, L.R. 7 
H.L. 802.

While I think that, under the circumstances of this par­
ticular case, there has been no conversion, and the plaintiff 
has not been damnified, yet the careless and irregular manner 
in which the business was conducted has led to this litigation, 
and ought not to be encouraged.

It is the duty of a broker to keep, and be ready at all times 
to give, a strict account of his dealings, so as to satisfy a 
reasonable principal. The manner in which the books were 
kept and the fact that the numbers of the certificates 'ere

ONT.
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ONT. placed opposite the plaintiff’s name, and sales were 
afterwards made of these numbered certificates, raised8. C.

1913 a natural but erroneous suspicion on the part of the plaintiff 
that the defendants had been selling the plaintiff’s stock and

SMILEY
keeping the proceeds, and had bought in the same number of 
shares, when the stock had fallen in the market, to meet the

Clute, J.
plaintiff’s demand.

Under all the circumstances of the case, I think there 
should be no costs of this appeal.

Mulock. O.J. 
Leltrii, J.

Mulock, C.J., and Lbtch, J., concurred.

Sutherland, j. Sutherland, J., also concurred. Ile was of opinion, for
reasons stated by him in writing, that there was either an ab­
sence of agreement to keep on hand the identical stock or 
there was acquiescence on the part of the plaintiff in the defend­
ants dealing with the identical certificates as they did. lie was 
of opinion that the appeal should be dismissed with costs.

Appeal dismissed without costs; Suther­
land, J., dissenting as to costs.

ONT. CAMERON v. SMITH.

s. u.
1013

Ontario Supreme Court. Trial before Boyd, C. June 18, 1913.

1. Limitation of actions (SUB—12)—When statute buns—Mortgage

June 18. —'Default in payment of interest—Effect of.
An action to recover money due on a mortgage in statutory form, 

providing that in défailli of the payment of the interest the principal 
shall become payable, is barred, under 10 Kdw. VII. cli. .14. sec. 4!» 
(A), unless action is brought within ten years from default in the 
payment of interest, notwithstanding ten years has not elapsed since 
the principal would have become payable apart from the acceleration

[JIcFadden V. Brandon, 8 O.L.R. G10, followed.]

Statement An action upon a mortgage.
./, E. Thompson, for the plaintiff.
If. J. Slattery, for the defendant.

Boyd, C. :—I disposed of this case at the close of the evi­
dence in favour of the plaintiff, but rcser.^d the legal ques­
tion as to the effect of the Statute of Limitations.

The mortgagee sues to foreclose and to recover money on 
the covenants. So far ns foreclosure is asked, the action is for 
the recovery of land, and must be brought within ten years after 
the right of action first accrued: Heath v. Pugh, 6 Q.B.D. 31».

So far ns the recovery of money due on the covenant to pay
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is concerned, the action must also be within ten years after the 
cause of action arose : 10 Edw. VII. ch. 34, sec. 49 (k). In 
mortgages made prior to 1894, the period of limitation was 
longer, but this mortgage is dated in 1901. The statutory form 
of mortgage is used, and it provides that, in default of payment 
of interest, the principal shall become payable. The principal 
of $1,500 was to be paid two years from the date of the mort­
gage, which would be on the 18th May, 1903; the payment of 
interest was to be annually, and the first payment was due on 
the 18th May, 1902, and was not paid, nor has anything been 
paid on the mortgage.

The action was begun on the 16th July, 1912, over ten years 
from the first default in payment of interest.

The effect of this acceleration clause on the Statute of Limi­
tations has been considered in McFadden v. Brandon, 6 O.L.R. 
247, and it was held that the cause of action in respect of the 
whole sum arose on the default respecting payment of the in­
terest, and that the statute began to run upon that first default. 
This decision of Mr. Justice Street was affirmed by the Court of 
Appeal ; S.C. McFadden v. Brandon, 8 O.L.R. 610. The reason 
of the thing is fully discussed by the Court in Hemp v. Garland, 
4 Q.B. 519 (1843), which has been a leading case ever since.

The inaction of the plaintiff for more than ten years since 
the first default has, therefore (under the statute), deprived 
him of all remedy upon this mortgage ; and the action must be 
dismissed.

However, as the defendant raised various defences on the 
facts, which failed, I think that he should pay the costs in pro­
portion ; and, to avoid the trouble of apportionment, I would 
fix the extent of his success as equivalent to one-fifth of the 
whole, and direct that the defendant pay four-fifths of the plain­
tiff s costs.

Action dismissed.

ONT.

8. C.
1913

Cameron

JUST v. STEWART

Manitoba Kiny’s Itrnrli, Cl'urton, ./. June 2, 1913.

-AXDIAIBD AND TENANT (#IIE—37)—LEASE—COVENANTS — PREACH— 
SVII-I.ETTIXO.

Permitting a real estate dealer to use for hi* business any portion 
of a leaned store building during the day-time, and to display card* 
in the window*, without paying rent therefor, or having a key to 
the premise*, is not a breach of a covenant against sub letting, since 
he was merely a licensee.

.AXIH.ORD AND TENANT (#11111 —10 > —(LEASE — (’«VENANT AUAIX8T 
DISPLAY OF SlUNS—BREACH—filtlNS PLACED BEFORE MAKING COV-

A landlord may disentitle himself to take objection, under a tenant's 
covenant, against the display of projecting or window signs on a de- 
5—12 D.L.B.

MAN

K.B.
1913
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Statement

Curran, J.

mined building to signs previously put up by the lessee while in pon- 
eeeeion under u prior tenancy without restrictive covenants, if, at the 
time of executing the lease containing such covenant, the lessor knew 
of the display of such signs and made no objection to them.

3. Landlord and tenant (§IID—33)—Lease — Covenant of doubt­
ful meaning—Forfeiture not declared for breach of.

The addition of a public shoe shining business will not be declared 
a breach of a covenant that demised premises should lx* used as a 
“store only,” and that no other trade or business should be carried on 
where, with the consent of the lessor, the lessee conducted a shoe re­
pairing shop on the premises; and a forfeiture of the lease will not be 
declared under the circumstances, since the true construction of such 
covenant was doubtful.

Application under the Landlords and Tenants Act (Man.) 
by Just, the landlord, to evict Stewart, the tenant, on the ground 
of forfeiture of his lease for breaches of covenant.

The application was dismissed.
E. T. Leech, for plaintiff.
,/. ,7. McCrcady, for defendant.
(Trkan, J. :—The lease is in writing and under seal, is dated 

April 25, 1913, and is for a term of two years and eight days 
from March 19, 1913. The tenant was in possession for about 
a month before the lease was signed, which probably accounts 
for the term commencing on March 19, whereas the lease was 
not made until April 25 following.

The lease purports to he made in pursuance of the Short 
Forms Act, and contains the usual statutory covenant on the 
part of the tenant against assigning or sub-letting without leave, 
and the following special covenants;—

And that the said lessee shall use and occupy tlio said premises as a 
store only, and will not carry on or permit to Ik* carried on any other 
trade or business;

And, further, that the said lessee shall use no projecting signs but only 
flat signs or window signs, and then only of such size and design as the 
lessor may approve of in writing.

The lease contains the usual proviso for re-entry on non­
performance of covenants, which is exercisable immediately on 
default being made.

The landlord claims that the tenant has committed breaches 
of all three of these covenants, and accordingly, on 9th of May 
instant, gave him written notice that, on account of such breaches 
of covenant he declared the term forfeited and demanded pos­
session of the premises. The tenant denies all breaches alleged, 
and refuses to give up possession, hence this application.

The breach of the covenant against sub-letting is alleged by 
the landlord to arise in virtue of a sub-letting to a real estate 
firm of Prior & Hales, of a part of the demised premises without 
his consent and against his will. He says that the tenant asked 
his permission for this sub-letting but was refused.
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If it was in fact a sub-letting which took place, this would, 
under the circumstances, doubtless, work a forfeiture of the 
lease. The demised promises consist of the south half of the 
main floor of No. 483 Main street in the city of Winnipeg. The 
store is divided from east to west by a partition down the centre; 
the entrance is wide and from it doors give access to each of these 
premises. The landlord, who occupies the north half himself, 
said that he does not know of any lease to Prior & Hales being 
made by the tenant ; but that they were occupying the demised 
premises along with the tenant. The tenant denies that he ever 
leased any portion of the promises to Prior & Hales, but admits 
that he gave them permission to put their cards in the window 
and to use any part of the premises any time of the day they 
wished, but that he has the sole control of the premises in his 
own hands. There was some evidence that this real estate firm 
appeared to be doing some business on these premises. But 
I must hold, upon the evidence, that there was no actual sub­
letting in the sense that these people became tenants of any part 
of the demised premises. They paid no rent, had no key and 
had not the exclusive use or possession of the whole or any part 
of the demised premises. They were, in my opinion, simply 
licensees and not tenants. The tenant retained possession and 
control of the whole of the premises, and merely permitted this 
firm to make use of them in conjunction with himself, but with­
out parting with any of his own legal rights to the whole of the 
premises.

I refer to Woodfall on Landlord and Tenant, 18th ed., 572; 
Peebles v. Crosstlnraite (1897), 13 T.L.R. 37, 198; Mash iter v. 
Smith (1887), 3 T.L.R. 673.

I hold that there has been no breach of the tenant’s coven­
ant against assigning or sub-letting entitling the landlord to re­
enter and forfeit the lease.

Next, it is claimed that there has been a breach of the coven­
ant as to projecting signs. The evidence is that there is a wooden 
sign projecting some 10 feet from the building; that there are 
some 13 cards or flat signs nailed to the front of the building. 
The landlord says lie did not assent to any of these signs being 
put up, and objects to them. The tenant says, and he is not con­
tradicted in this, that the projecting sign was put up on April 
4, and the flat signs on April 15, of course, before the lease was 
executed. The landlord admits that he knew some of the flat 
signs had been put up before the lease was granted, hut won’t 
say that he knew of the projecting sign. 1 think he did know. 
I do not see how he could have avoided seeing it, as it was a 
most conspicuous object, and I think when he got the tenant to 
sign the lease he was fully apprised of the situation as to these 
signs.

MAN.

K. R. 
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It is argued on behalf of the tenant that the lease must he 
considered not to have referred to these signs, and I think this 
contention is reasonable. I hold that the landlord accepted the 
situation as it then was when he granted the lease, and cannot 
now be heard to say that what was done before the lease was 
signed is a breach of this covenant. I think this covenant had 
no retroactive effect, is only binding on the tenant as to future 
acts, and that there has been no breach of this covenant proved.

Jf it were otherwise a great hardship would be entailed on 
the tenant in forfeiting his lease on such a ground, as I am satis­
fied that the signs were put up by him in good faith before he 
knew or could know that this was prohibited. The landlord 
should, in all honesty, have objected, if he ever intended to ob­
ject, to these signs, before the lease was executed. As he did not 
do this and granted the lease with knowledge as to the signs, I 
think he has clearly waived any right to object now after the 
fact : Holman v. Knox, 3 D.L.R. 207.

In my opinion there has been no breach of this covenant by 
the tenant which would operate as a forfeiture of the lease.

There remains now to be considered the alleged breach of 
the covenant to use and occupy the premises as a store only, 
and not to carry on or permit to be carried on any other trade 
or business.

It is objected for the tenant that ibis covenant is meaning­
less. In Bell’s Landlord and Tenant, 585, it is laid down :—

Where a covenant, nm>ni|*nnie<l by a right of re entry on breach, is so 
expressed that its meaning is doubtful, and the tenant in good faith has 
done what he supposed to In* a performance of it, a forfeiture will not be 
enforced ; the difficulty in construing the covenant is a special circumstance 
entitling the defendant to relief.

The authority for this proposition of law is a case of .1/c- 
Laren v. Kerr, 39 U.C.R. 507.

I have looked at this case, and the alum* citation is taken 
from the text of the judgment of Harrison, C.J., and at the 
conclusion of the judgment 1 find this expression :—

The Courts always lean against forfeitures, and plaintiffs seeking to 
take advantage of forfeitures, knowing this, should be in such a position as 
to claim their rights without asking any favour from any Court.

In another case Doe d. Wyndham v. Carew, 2 Q.B. 317, where 
a proviso in a lease which it was claimed gave rise to a forfeiture 
was very involved in its language, and doubtful in its meaning, 
Lord Denman said, p. 321 :—

I am of opinion that the Court is not bound to find out a meaning for 
a proviso framed as this is.

Now, is the meaning of the covenant in question obscure or 
doubtful? It imposes two obligations, one positive to use and 
occupy the premises as a store only ; the other negative not to
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carry on or permit to be carried on any other trade or business. 
The question is, what is meant by the expression “use the pre­
mises as a store only?” Again, what trade or business is here 
meant, in the negative part of the covenant? Is the Court bound 
to find a meaning for this proviso, if it cannot easily be ascer­
tained from the language used? 1 will endeavour to do so, al­
though I think I might well have done as the Court did in 
IV fi milt am v. Carcw, 2 Q.B. 317, above referred to.

The Century Dictionary gives ft variety of definitions of the 
word “store.” Among them I find this:—

A place where good» are kept fur sale by either wholesale or retail; a 
shop, a* a hook-store, a dry-goods store.

The word seems to be sometimes the equivalent of “shop,” 
which is defined by the same authority as
a booth or store where wares were usually both made ami displayed for 
sale, lienee a building or a room or suite of rooms appropriated to the 
selling of wares at retail; a room or building in which the making, pre­
paring or repairing of any article is carried on. or in which any industry 
is purrtiied, ns a machine shop, a barber shop, a carpenter shop.

This lutter definition, however, refers particularly to the 
English word “shop” and may not 'be applicable in this coun­
try to the term “store.” In Words and Phrases Judicially 
Defined, vol. 7, 6672, “store” is defined as “any place where 
goods are sold either by wholesale or retail.”

The breaches of this covenant assigned are: (1) that the 
tenant permitted the business of a real estate agent and of sell­
ing real estate to be carried on upon the premises; (2) that he 
carried on or permitted to be carried on the business of shoe 
shining on the premises.

As to the first of these alleged breaches the evidence does 
not bear out the allegation, even if there was a breach of the 
covenant. The landlord's contention must fail as to this alle­
gation.

The fact of the second is admitted by the tenant; but he 
denies that it is a breach, and, in any event, claims that it was 
authorized or permitted by the landlord. 1 find that the land­
lord did authorize the tenant to do shoe shining in connection 
with his repairing work, but that such permission did not go 
beyond that. At first the tenant restricted this branch of his 
business to the permission given, but finding it profitable en­
larged his operations so as to serve the general public.

Now, it is admitted that the tenant rented the premises for 
the purpose of doing a boot and shoe repairing business, and 
that he intended to put in a stock of boots and shoes for sale by 
retail in the usual way. This latter was not done. The tenant 
says shoe shining is part and parcel of the business of repairing 
shoes, and is now generally recognized as a legitimate and usual

MAN.

K. B.
1913

Stewart.

Curran, J.



70 Dominion Law Reports. (12 D.L.R.

MAN. part of such a business in the city of Winnipeg, and justifies his
K. B. 
1913

right to do such a business on this ground. I have no other evid­
ence upon the point but that of the tenant.
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It seems to me, however, that even the business of shoe re­
pairing does not properly come within the terms of the coven­
ant, having regard to the definitions of the word “store” re­
ferred to. I can see no difference in principle between shoe re­
pairing or cobbling, and shoe shining, that is as an occupation. 
The first may require more skill than the latter, but they are 
both mechanical occupations wholly unconnected with the sell­
ing of goods or merchandise. If cobbling is within the covenant, 
and so permissible, 1 think shoe shining is also within it. But, in 
my opinion, neither are, strictly speaking, within the covenant.

The landlord admits that there is no objection to shoe re­
pairing on the premises, and indeed he could not object to that 
because the premises were in part rented for this express pur­
pose. He impliedly admits that the covenant does not touch 
this class of business; to be consistent, how then can he object 
that the other class of business is prohibited by the covenant ?

I think the landlord, who is himself only a lessee of the pre­
mises, is influenced to take these proceedings in consequence of 
the restriction as to shoe shining referred to in the letter, ex. 
3, which is the consent of the owner to the sub-lease. It is pos­
sible the landlord’s own tenancy may be in jeopardy on ac­
count of what his tenant is doing upon the premises in this re­
spect, and it is to protect himself from a possible forfeiture of 
his lease that he takes this action. He must, however, rely upon 
the provisions of the lease which he himself caused to be pre­
pared with his tenant, and if the covenant in restriction of the 
business to be carried on upon the premises by the tenant is in­
effective for the purpose of preventing the business of shoe shin­
ing from being there carried on, it is his own fault.

Upon the whole, I think the landlord has failed to meet the 
onus undoubtedly upon him to prove a breach of this covenant, 
and while I think the tenant, having seen the letter, ex. 3, knew 
that the superior landlord prohibited shoe shining on the pre­
mises, still he was not bound by that letter, but only by the terms 
of his lease. As the true construction of the covenant is doubt­
ful, I feel, but not without some hesitation, that I cannot hold 
that the tenant has committed the alleged breach.

The landlord has, therefore, in my opinion failed to prove 
the breaches assigned, and his application must be dismissed 
with costs.

Application dismisscd.
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GUNDY v. JOHNSTON ONT.

Ontario Supreme l'ourt (.Appellate Division), Meredith, C.J.O., Maclami, ' • ’ 
Mayce, and llodgins, JJ.A. February 10, 11)13. 1013

1. Costs (§11—<33 )—Fixing by statute—«Right of holicitob to rk I*eb. 1(1
COVF.B WITHOUT DELIVERY OF RII.L OF COSTS.

Where, by private net of Parliament, 2 (leu. V. (Ont.), eh. 123, 
see. fi. the costs of the plnintilf in nn nctimi agnin*t n township were 
fixed “as between solicitor and client” at $1.800 to be paid by the 
township, the plaintiff's solicitors nc<|uired no rights from the Act 
against him as to coni|>ensntion, and they can maintain an action 
therefor only after the delivery of a detailed bill of costs as required 
by the Solicitors Act, R.S.O. 1807, eh. 174.

[dundy v. Johnston, 7 D.L.R. 300, allirmed in part ; Jarvis V. firent 
Western It. Co.. 8 U.C.C.l*. 280; Drew v. Clifford, ( 1825), 2 V. & P.
00, referred to.]

2. Solicitors and client ( § II—30)—Bill of costs—Sufficiency ok.
A lump charge by a solicitor in a bill of costs for litigation in a 

certain matter as settled by agreement between the parties and as 
fixed by a private Act of Parliament at a designated sum, is not 
such a bill of fees, charges and disbursements as is required by sec.
34 of the Solicitor’s Act (Ont.), 2 Geo. V. ch. 28.

[Dreir v. Clifford ( 1823). 2 C. & P. 09; Fhilby v. Ilazlc (1800». 29 
L.J.C.P. 370; Cobin it v. Wood. 11008) 1 K.H. 5!H). 1111081 2 K.B.
420. referred to; Williams v. driffith ( 1840), 0 M. & W. 32. distin­
guished.]

3. Solicitor and client (§11—30)—Bill of costs—Improver state­
ment—Disallowance of item—Recovery on remainder or bill.

The fact that the main item in a solicitor’s bill of costs was im- 
pro]H?rly stated docs not prevent him recovering from his client for 
such items as were properly stated.

[Ilaiyh v. Ousey, 20 L.J.Q.R. 217 ; Pilgrim v. Hire It felt, 9 L.J.N.S.
288. referred to.]

Appeal by plaintiff's from the judgment at trial dismissing statement 
an action by solicitors to recover certain solicitor and client 
costs without the delivery of a bill under the Solicitors Act

The judgment appealed from is reported, Gundy v. Johnston,
7 D.L.R. 300, 4 O.W.N. 121.

The judgment below was varied.
M. Wilson, K.C., for the plaintiffs. The plaintiffs, on be- Argument 

half of the defendant, opposed the passing of the bill to con­
firm the by-law ; but the bill was finally passed, with certain 
modifications, and became an Act of the Province of Ontario,
2 Geo. V. ch. 125. One of the amendments made to the bill be­
fore it became law provided that the Township of Tilbury' East 
( instead of paying to the defendant his party and party costs) 
should pay the defendant his costs as between solicitor and 
client. The Township of Tilbury' East thus having become par­
ties primarily interested in the amount of these solicitor and 
client costs, a bill of these costs was delivered by the plaintiffs
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ONT. to the solicitor for the township, and, by agreement between the
9 C parties, submitted to a special committee of the Legislature for
I9i:i taxation and to fix the amount of these costs, which were fixed

by the committee, and the amount so fixed was mentioned in and 
Lundy made payable by the Act. The Legislature refused to

Johnston, allow the defendant anything beyond his solicitor and client
----  costs on the passing of the Act: and it would be mani-

rgumen festly unfair and contrary to established practice and a
fraud on the Legislature if, after the amount of the 
solicitor and client costs had been fixed as between the 
defendant and the party liable to pay them to him, the defend­
ant should afterwards be permitted to pay his solicitors a 
smaller amount, and retain the balance for his own use. The 
amount of the solicitor and client costs, having been fixed by the 
Legislature, was thereby finally adjudicated upon and became 
payable; and the enactment that “such costs are hereby fixed 
at eighteen hundred dollars” was and is binding and conclu­
sive upon all persons whomsoever; and that amount became 
payable, not as made up of taxable items, but as a fixed amount 
under the Act. If the plaintiffs had sued for items of solicitor 
and client costs amounting to a sum in excess of $1,800, the 
defendant could, under the Act, have resisted payment of any 
amount over $1,800; and the Act is equally effective to mn’te the 
defendant liable up to $1,800. Section 6 of the Act fixes the 
amount of the costs, not only as between the township and the 
defendant, but as between the plaintiffs and the defendant. At 
any rate, the plaintiffs, having delivered a bill of costs more than 
one month previous to action begun, are entitled to recover the 
amount shewn by the bill to be payable. No answer whatever 
has been given to the other items of the bill, and no taxation of 
them has been demanded. It was open to the defendant to 
obtain an order for taxation during the month after the bill 
of costs was rendered, or even pending the action. If such an 
order had been obtained prior to action, the plaintiffs could 
not commence any action in respect to the matters referred :
Con. Rule 1185; the Solicitors Act, 2 Geo. V. oh. 28, sec. 88; 
Brock v. Bond (1846), 3 U.C.R. 349; Armour v. Kilmer (1897), 
28 O.R. 618; Paradis v. Bosse (1892), 21 Can. S.C.R. 419; Reg­
ina v. McLeod, In re Miller v. McLeod, 10 U.C.R. 588; Bel- 
court v. Crain, 22 O.L.R. 591.

.1/. Houston, for the defendant. The judgment of the 
learned trial Judge is right, and should bo upheld, for the 
reasons advanced by him. The plaintiffs were employed to go 
to Toronto and look after the defendant’s interests, not their 
own. If their present contention be correct, they were merely 
acting in their own interests, although the defendant was liable 
to pay them, and had employed them to go to Toronto. To allow
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that would establish a dangerous precedent ; it never was in­
tended by the statute. If the judgment Ls not upheld, a great 
injustice will he done to the defendant, as he will be liable for 
other moneys not provided for in the statute; and the intention 
of the statute was to give the defendant the $1,800, out of 
which he would pay the plaintiffs their legitimate costs, and 
would pay other legitimate costs, and would have other moneys 
for the payment of which he was liable in connection with the 
litigation and opposing the bill, which was really the meaning 
of and the intention of the statute; and the money in the hands 
of the Township of Tilbury East is his money, and not the 
plaintiffs’ money. The plaintiffs are not parties to the stat­
ute, and are not affected, either beneficially or otherwise, by 
the statute: Maxwell on Statutes, 4th ed., pp. 37, 78, 152, 285, 
299; Western Counties /«MV. Co. v. Windsor and Annapolis I!. 
IT. Co. (1882), 7 App. Cas. 178, at p. 188; Commissioner of 
Public Works (Cape Colony) v. Logan, [1903] A.C. 355; Pc 
Solicitor, 21 O.L.R. 255, 257, 22 O.L.R. 30; lie Solicitor (1912), 
3 O.W.N. 1132; lie Solicitor, 14 O.L.R. 4f>4; lie Mount, 17 P.R. 
180. As to the small bill of costs, others are liable as well as the 
defendant, whose names arc not shewn on the bill as rendered, 
and this bill could not be properly taxed without the names of 
the others liable being known and set out in the bill; and a part 
of this bill is for work done by the plaintiffs in order to collect 
from the Township of Tilbury East the $1,800, and against the 
interest of the defendant ; and the work was done for the benefit 
of the plaintiffs, and not for the benefit of the defendant: lie 
Cameron and Lee (1898), 18 P.R. 176; In re Allen, Davies v. 
Chatwood (1879), 11 Ch. D. 244. The defendant is willing to 
pay the plaintiffs any amount which may justly be due, and has 
offered to do so, and has urged the plaintiffs to deliver a proper 
bill of costs, so that he will be able to know how much he should 
pay them.

Wilson, in reply.

ONT.
N.U.
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Argument

February 10, 1913. Meredith, C.J.O. :—This is an appeal M.-miith, c.j.o. 
by the plaintiffs from the judgment of Lennox. J., dated th*
15th October, 1912, after the trial before him, sitting without a 
jury, at Chatham, on the 9th of the same month, by which the 
plaintiffs’ action was dismissed, with “the right to bring an­
other action in respect to their claim or claims for costs against 
the defendant.”

The appellants are a firm of solicitors, who were employed 
by and acted for the respondent and certain other persons ms 
their solicitors in certain proceedings before the Drainage 
Referee, and for the respondent only before this Court on an 
appeal from the Referee, which resulted in a by-law passed by
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the Council of the Township of Tilbury East, under the Drain­
age Act, being quashed with costs.

After the decision of this Court on the appeal, the corpora­
tion of the township applied to the Legislature for an Act con­
firming the by-law, and the application was opposed by the re­
spondent, who was represented before the Private Bills Com­
mittee.

The application resulted in the passing of the Act 2 Geo. 
V. ch. 125, which confirmed the by-law, and, by its sixth sec­
tion, provided that “the township shall pay to the plaintiff, 
James Johnston, his costs, as between solicitor and client, in 
the litigation over the said by-law, both in the High Court and 
in the Court of Appeal, and such costs arc hereby fixed at 
eigh'.een hundred dollars.”

The action is brought to recover the costs in respect of the 
matters mentioned in the section payable by the respondent to 
the appellants and some other small sums claimed for costs in 
other matters.

The appellants’ contention is, that sec. 6 fixes the amount 
of the costs, not only as between the corporation of the town­
ship and the respondent, but also as between him and them; 
and that, if that contention cannot prevail, having delivered a 
bill of their costs more than one month before the commencement 
of the action, they are entitled to recover the amount shewn by 
the bill to be payable.

The bill which was delivered, so far as it is material to the 
present inquiry, contains one item, which is as follows:—

“1912, April 15. Solicitor and client costs in litigation over 
by-law No. 17 of 1910 of the Township of Tilbury East, con­
cerning the Forbes drainage works, both in the High Court 
and in the Court of Appeal, as settled by agreement between 
the parties and fixed by statute of the Province of Ontario, 
passed on or about April 15, 1912, which costs, as settled and 
fixed as aforesaid, were by the said statute directed to be paid 
by the Township of Tilbury East to you..................$1,800.00.”

The learned trial Judge was of opinion that neither conten­
tion was well-founded ; and in that I agree.

Section 6 of the special Act does not—in terms, at all events 
—purport to do more than fix the amount of the costs with 
which it deals as between the township and the respondent, and 
I see no reason why the direction which it contains should have 
any different operation from that which a similar direction em­
bodied in a judgment of a Court would have, and it could not 
be seriously contended that such a direction would fix the 
amount of the costs as between the person to whom they were 
to be paid and his solicitor.

In Jarvis v. Great Western R. Co., 8 U.C.C.P. 280,
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Draper, C.J., said (p. 288) : “The form of judgment shews that 
in law the costs are treated as belonging to the client; they are 
adjudged to him. An execution for them must be in his name. 
The statutes 23 lien. VIII. and 4 Jac. I. give them to defend­
ants and it was on that ground that it was held in that case 
that, inasmuch as, by the arrangement between the defendants 
and their attorney, he was not entitled to look to them for costs 
incurred in litigation, they were not entitled to tax costs against 
the defendants, although costs were awarded to them by the 
judgment.

In Drew v. Clifford (1825), 2 C. & P. 69, an action had 
been brought by the defendant against one Austin, and judg­
ment recovered against him with costs, which were taxed at 
£51.13.0, and a bill was delivered by the attorney for the plain­
tiff, which contained only the following particulars: “Austin 
v. Clifford. An action having been brought, and judgment ob­
tained, the costs of the action were taxed at £51.13s.” And it 
was held by Abbott, C.J., that the plaintiffs could not recover 
that sum, and he added: “A bill must be delivered with items, 
if for no other purpose, at least to shew that the party is not 
charged for the same thing twice over.”

If the contention of the appellants is well-founded, no bill 
was necessary in that case, as the amount had been fixed by the 
judgment against Austin.

There is, as I have said, nothing in sec. 6 to indicate that the 
Legislature intended to fix the amount of the costs otherwise 
than as between the township and the respondent ; and it con­
tains nothing which would prevent the appellants from re­
covering from the respondent a sum in excess of $1,800, if 
their costs between solicitor and client amounted to more.

There remains to be considered the question whether the bill 
delivered was a bill of the fees, charges, and disbursements, 
within the meaning of sec. 34 of the Act respecting Solicitors, 
2 Geo. V. ch. 28.

ONT.

ac.
1918

Johnston.

Meredith,C.J.O

That it was not, is shewn by Drew, v. Clifford, 2 C. & P. 69, al­
ready referred to, and by Philby v. Hazlr (1860), 29 L.J.C.P. 
370. These cases were decided upon 6 & 7 Viet. ch. 73, sec. 37, 
tlie provisions of which are substantially the same as those of secs. 
34 to 36, inclusive, of the Ontario Act; and it is clear, therefore, 
that the action, so far as it is an action for the recovery of the 
fees, charges, and disbursements of the appellants in the litiga­
tion to which sec. 6 refers, is not maintainable.

Williams v. Griffith (1840), 6 M. & W. 32, has no applica­
tion. In order to understand the question that arose and the 
point that was decided in that case, it is necessary to refer to 
some of the provisions of 2 Geo. II. ch. 23, which was super­
seded by 6 & 7 Viet. ch. 73, already referred to. Section 23 of
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the earlier Act, after making provision that no attorney . . . 
should commence or maintain an action or suit for the recovery 
of any fees, charges, or disbursements, at law or in equity, until 
the expiration of one month or more after he should have 
delivered to the party to be charged therewith ... a bill 
of such fees, charges, or disbursements . . . made provision
for an order being made to refer the bill for taxation, upon the 
submission of the party chargeable with the bill ... to pay 
the whole sum that upon taxation should appear to be due to 
the attorney. The action was upon an attorneys bill; and, after 
declaration and before plea entered, the defendant applied for an 
>rder to refer the bill for taxation without his being required to 
enter into the usual undertaking, i.e., the undertaking to pay 
the amount of the bill as taxed. It was contended on the part 
of the plaintiff that the reference ought not to be made without 
the undertaking being given ; and what was decided by the 
Court was, that, where a bill contains taxable items, there 
was authority, after action brought, on the application of the 
client, to refer it for taxation without requiring an admission 
of liability on the bill or calling upon the defendant to abandon 
any defence which he might have at n'si prias; and it was 
pointed out that it would be a hardship on the defendant if it 
were otherwise, because, according to the practice at nisi prias, 
he would be precluded from disputing the items of the bill 
there.

In the case of Watson v. Postan (1832), 2 Cr. & J. 370, re­
ferred to in Williams v. Griffith, 6 M. & W. 32, it 
had been decided that in an action on an attorney’s 
bill against two defendants, on the application of one 
of them an order might be made for the taxation of 
the bill without requiring from the applicant his attorney an 
undertaking to pay the costs which should lxed ; and Lord 
Lyndhurst, C.B., pointed out that the order was not made in 
pursuance of the Act (2 Geo. II. ch. 23, sec. 23), but under the 
jurisdiction which the Court had at common law.

It was not until 6 & 7 Viet. ch. 73 was passed that there was 
any authority in the Court to refer an attorney’s bill for tax­
ation on the application of the attorney ; but, by sec. 37 of that 
Act, it was provided that such a reference might be made, 
either upon the application of the attorney or his executor, ad­
ministrator, or assignee, whose hill had been delivered within 
the month, “with such directions and subject to such condi­
tions as the Court or Judge making such reference should think 
proper;” and, by sec. 43, it was provided that payment of the 
amount certified to be due and directed to be paid on the taxation 
might be enforced according to the course of the Court in which 
the reference should be made; and, where the reference was made
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by a Court of common law, authority was given to the Court or 
Judge to order judgment to be entered up for the amount with 
costs, unless the retainer were disputed.

The provisions of the Solicitors Act of this Province which 
are relevant to the present inquiry are practically the same as 
those of the English Act 6 & 7 Viet. ch. 73, which deal with the 
same matière; secs. 34 to 37, inclusive, of the Ontario Act, be­
ing, with some verbal changes, substantially a reproduction of 
sec. 37 of the English Act, except that under that Act, if the 
costs as taxed are less by one-sixth than the bill delivt red, the 
costs of the reference are to he paid by the attorney, or, if not 
less by one-sixth, by the party chargeable, while under the On­
tario Act the costs of the reference are in the discretion of the 
Court or Judge or of the Taxing Officer, subject to appeal.

It is clear from the provisions of these Acts to which I 
have referred that it is only when a bill lias been delivered in 
accordance with the Act that the order for reference to taxation 
can be made, on the application of the solicitor: though, where 
a hill has not been delivered, the Court or Judge may order the 
delivery of a bill, and when the bill is delivered an order may 
be made to refer it for taxation; and it would indeed be anom­
alous if a solicitor, who could not maintain an action for his 
costs because a sufficient bill had not been delivered, should he in 
a position to obtain an order for the taxation of the insufficient 
bill with the right to issue execution for the amount found due 
to him on taxation.

Besides the item of $1,800, there were in the bill delivered 
items, sufficiently stated, amounting to $84.08, and the respond­
ents are entitled to recover these items, unless the bill delivered, 
being insufficient ns to the main item, is to be treated as not 
being a bill within the meaning of the Act.

There was in England a conflict of authority on the question 
whether, where the bill contained items not properly stated and 
items which were properly stated, the attorney could recover in 
an action for any part of the bill—the Courts of Queen’s Bench 
and Common Pleas holding that he could, and the Court of 
Exchequer that he could not: Haigh v. Ouse y (1857), 26 L.J. 
Q.B. 217, where the conflicting decisions arc referred to; Pil­
grim v. Hirckfelt (1863), 9 L.T.N.S. 288.

I think that we should follow the rule in the Court of 
Queen’s Bench; and that, if the appellants so desire, they should 
have judgment for the $84.68, but in that case the judgment 
should be with costs on the Division Court scale, with the right 
to the respondent to set off the difference between his taxable 
costs on the Division Court scale and his costs on the High 
Court scale, and to recover the excess of the latter over the 
former, and that the appellants should pay the costs of the ap­
peal to this Court.

ONT.
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Meredith,C.JO.
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If the appellants do not desire to have judgment for the 
$84.68 on these terms, the appeal should he dismissed with 
costs.

Maclaren, J.A., concurred.

Maoee, J.A. :—The plaintiffs, a firm of solicitors, sue for 
$1,564.68, the amount of an account for professional services and 
disbursements rendered to the defendant. One item is stated 
thus :—

“1912, April 15. Solicitor and client costs in litigation over 
by-law No. 17 of 1910 of the Township of Tilbury East, con­
cerning the Forbes drainage works, both in the High Court and 
in the Court of Appeal, as settled by agreement between the 
parties and fixed by statute of the Province of Ontario, passed 
on or about April 15, 1912, which costs, as settled and fixed 
as aforesaid, were by the said statute directed to be paid by 
the Township of Tilbury to you.................................... $1,800.”

The remainder of the account is mode up of detailed items, 
in all $23.06, for services in 1908 in relation to a drainage by­
law (No. 37 of 1907) of the Township of Tilbury East, which 
was repealed later on in 1908, and detailed items, in all $45.52, 
in relation to appeals to the Court of Revision and therefrom to 
the County Court Judge, in 1910, against assessments under a 
substituted by-law (No. 17 of 1910) and detailed items amount­
ing to $11.10 in relation to collection of the $1,800 from the 
township, and an item of $5 in relation to an action by the de­
fendant in a Division Court. These items make in all $1,884.68, 
and the plaintiffs give credit for $320 received.

The defence is, that the plaintiffs did not, before action, de­
liver a proper bill of their fees, charges, and disbursements, so 
that the defendant could have it subjected to taxation.

For the plaintiffs it is said that the Act of 1912 referred to 
in the aeeount (2 Geo. V. eh. 125, sec. 6) fixed the amount of 
$1,800 not only ns between the township and the defendant, but 
also ns between the defendant and themselves, and that the ac­
count as rendered is sufficient to entitle them to maintain their 
action.

I am unable to find in the Act itself, or in the evidence, any­
thing to shew that the Legislature intended to settle or interfere 
with, or has settled or interfered with, the state of accounts be­
tween the defendant and his solicitors, or to do more than settle 
what amount the Township of Tilbury East should pay to the 
defendant.

The special Act was being asked for by the township to de­
clare valid a by-law which, at the defendant's instance, had been 
declared by the Court not to have been legally passed. The
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township had been ordered by the Court to pay the costs in the 
High Court and Court of Appeal, as between party and party ; 
and it was urged by Mr. Gundy, for the defendant, before the 
legislative committee, that, as a condition of getting the legis­
lation, the township should be required to pay the defendant, 
not only the costs between party and party, but also his addi­
tional costs as between solicitor and client, and including the 
costs of appearing before the Legislature; and, further, that the 
amount so to be paid by the township should be fixed by the Act, 
so that the township should not be entitled to have them taxed. 
This was opposed by the township, but assented to by the com­
mittee; and, at their instance, Mr. Gundy put in before a sub­
committee of members of the legal profession a rough draft, pre­
viously prepared, of the bill of costs between party and party, 
to which he added other items; the whole amounting to about 
$2,500; which, however, included some $225 already paid by the 
township. What these other items were does not appear; nor 
does it appear whether or not they included the services now 
charged for in 1908 and 1909, in relation to the by-law of 1907 
and the assessment appeals ; hut they did include costs and ex­
penses in relation to the opposition to the special Act; and Mr. 
Cundy admits that no amount was put in by him for the defend­
ant’s own witness fees or travelling expenses in the litigation. 
The sub-committee cut down the amount to $1,800, but what 
items they reduced or rejected docs not appear. The section 
was then introduced into the special Act directing the township 
to pay to the defendant “his costs, as between solicitor and 
client, in the litigation over the said by-law, both in the High 
Court and in the Court of Appeal, and such costs are hereby 
fixed at eighteen hundred dollars.” Although this mentions 
only costs in the two Courts, and the plaintiffs’ account ren­
dered to the defendant and the statement of claim in this action 
only mention the same as forming the item of $1,800, it is ad­
mitted by the plaintiffs that the $1,800 was intended to include 
also the costs of the opposition to the special Act as introduced; 
and that, if the plaintiffs should be paid the amount sued for, 
they would not have any further claim for services before the 
Legislature. The plaintiffs further concede that the defendant’s 
fees and expenses as a witness, although not mentioned before 
the committee, should also he allowed to him. So far as appears, 
the time and expenses of the defendant’s son, who attended with 
Mr. Gundy before the committee—the defendant being ill— 
may also have been included by the committee. There does not 
seem to have been any mention before the committee of the 
amount, $920, already paid to the plaintiffs by the defendant. 
The defendant himself was not lieforc the committee, and his son 
had left the committee before the amount was fixed ; and it does
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not appear that the son ever saw the statement of costs sub­
mitted to the committee, or had any authority to make a settle­
ment with the plaintiffs. He, indeed, says that he was told by 
counsel for the defendant that there would probably be allowed 
an amount which would leave a substantial balance for the de­
fendant. All these things make evident that the idea of making 
a settlement between the solicitors and the client, was not pre­
sent to the Legislature or its committee, nor even to the parties.

It is, I think, clear that the solicitors, having put in a claim 
for nearly $2,300, would not have been bound to accept a less 
sum from their client merely because the committee did not con­
sider that the township should pay so much. If the solicitor was 
not bound, the client could not be expected to be. There is 
nothing in the Act to indicate more than that the amount was 
fixed as between the township and the defendant, just as is con­
stantly directed, even when costs are taxed, by the formal judg­
ments of the Courts specifying the amount to be paid by one 
party <o the other, leaving the question how much the solicitor 
is to he paid by the client to be settled between themselves—as 
between other agents and principals.

The amount not having been settled by the Legislature as 
between these parties, it follows that the special Act cannot take 
the place of a written agreement between them as to a fixed 
amount for remuneration. The plaintiffs were, therefore, not 
entitled to bring an action without previously delivering a pro­
per bill.

Then, was a bill containing a lump sum—such as this $1,800 
—a sufficient compliance with the Act which requires a bill of 
the solicitor’s costs and charges to be delivered a month before 
action? Clearly, upon the authorities, it was not. A solicitor 
should give such particulars as will enable the client to consider 
the propriety of the charges made for each item, and the advis­
ability of asking for taxation of the bill, and enable a Taxing 
Officer to understand what is being charged for.

In Drew v. Clifford, 2 C. & P. 60, the bill contained in one 
item the amount of the costs taxed against the opposite party, 
and it was held not sufficient, and that the action could not suc­
ceed.

In Wilkinson v. Smart (1875), 33 L.T.N.S. 573, which some­
what resembles the present case, the opposite party had under­
taken to pay the client a lump sum, which included £25, at 
which he agreed that the attorney’s costs should be taken, and 
the client had agreed to that settlement. The attorney rendered 
a bill which included this one lump sum of £25 as the charge 
for his services, and it was held that he could not succeed as to 
that item.

In Vigot v. Cadman (1857), 1 H. & N. 837, the action was 
for costs between solicitor and client, not taxable between party
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and party, and the detailed bill delivered had made no mention 
of the items taxed against the other party, thereby treating it as 
a lump sum already paid. It was held that no proper hill had 
been delivered.

In It lake v. Hummel (1884), fab. & Ell. 34.'», a lump sum of 
£38.10 was charged for services described generally and relating 
to a purchase of land, and the solicitor failed as to that item, but 
was given judgment for other items properly specified.

So in Waller v. Lacy (1840), 8 Dowl. 5G3, lump sums of 
£5.10 and £17.12.1 for separate matters were disallowed, but the 
solicitor recovered as to items properly set out.

As the action is improperly brought in respect of that item 
of $1,800, it is not, I think, within the power of the Court, in 
this proceeding, to maintain the action as to that item by re­
ferring it for taxation; and cases which have arisen upon orders 
for taxation, when charges untaxable in themselves for want of 
particulars, have in some cases been allowed to be supplemented 
by itemised bills subsequently delivered, have no application.

But the insufficiency of the bill as to this one large item does 
not affect the plaintiffs’ right to succeed as to the other items 
sued for. They arc for matters entirely independent of the pro­
ceedings in the High Court or Court of Appeal or before the 
Legislature, and arc properly enough the subject of separate 
bills and are separate causes of action. The propriety of these 
charges has not been attacked, and the plaintiffs should have 
judgment for these items, amounting to $84.68; but, as they 
have received much more than this amount, though not appro­
priated thereto, and the substantial dispute has been on the 
item of $1,800, the plaintiffs should bear the defendant’s costs of 
action and of this appeal, and the judgment should be without 
prejudice to the plaintiffs’ right to recover in other actions or 
proceedings for their other services and disbursements, giving 
credit therein for the sum of $320 received.

ONT.
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IIodoins, J.A. :—No stronger argument can be made for the 
sufficiency of this bill of costs than what was quoted by Pick- 
ford, J., in Cobbett v. Wood, ( 19081 1 K.B. 590. at p. 594; “A 
client has no ground of objection to a hill who is in possession 
of all the information that can be reasonably wanted for consult­
ing on taxation” (per Lord Campbell, C.J., in Cook v. (Hillard 
(1852), 1 E. & B. 26, 37).

But the Court of Appeal, in Cobbett v. Wood, [1908] 2 K.B. 
420, declined to accept that excuse for the non delivery of a bill 
of fees, charges, and expenses under the Solicitors Act, 1843, 
see. 37—which is similar in its term* to our Act 2 Geo. V. eh. 
28, see. 34

0—12 D.L.B.
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The bill of costs in question contains other items, small in 
amount, but yet conforming to the statutory requirements. 
While we cannot refer the bill for taxation (as against the 
client’s plea in defence) under the inherent jurisdiction of the 
Court over its officers : Williams v. Griffith (1840-42), G M. & W. 
32, 10 M. & W. 124 ; we can direct that judgment be entered in 
favour of the appellants for the amount of the items properly 
delivered, $84.08, and dismiss the appeal with costs, to be set off 
against the Division Court costs to which the appellants will be 
entitled.

In view of the expressions contained in Metropolitan District 
RAW Go. v. Sharpe (1880), 5 App. Cas. 425, 1 am not satisfied 
that the provisions in the Act in question, 2 Geo. V. ch. 125, are 
exactly analogous to a direction contained in a judgment of 
the Court.

Judgment below varied as stated by Meredith, C.J.O.

MANSON v. POLLOCK.

Manitoba King's Bench. Trial before Balt, J. April 17. 1913.

1. Vex dob and piiuiiahkb (81 E—25)—«Rescission of contbact—Notice
CONDITION PRECEDENT, WHEN—BONA FIDE DELAY.

Where an agreement for the sale of land stipulates that, in ca»o 
of default by the vendee, rescission bv the vendor is to be effected by 
a prescribed written notice, such notice is a condition precedent V» 
cancellation by the vendor, ami a short delay in making the down 
payment (pending negotiations for a sale between the same parties 
of contiguous land to obviate a restrictive building clause in the 
original agreement) is not ground for rescission, although time was 
expressly of the essence of the agreement, it appearing that the vendee 
was always ready and willing to carry out his contract.

[Cushing v. Knight, 0 D.LH 820. 4ti Can. 8.C.R. 556, distinguished; 
Frv on Specific Performance, 5th ed., 504, 5tti, 606, specially referred 
to.]

This action was originally brought for a declaration that 
the defendant has no interest or estate in certain lands situate 
in Winnipeg, and the plaintiff claims that a certain caveat 
registered by the defendant on or about May 16, 1912, against 
the said lands may be ordered to be vacated.

The action was dismissed and the counterclaim of defendant 
allowed.

J. B. Coyne, and //. Mackenzie, for plaintiff.
A. B. Hudson, and A. E. Bowles, for defendant.

Galt, J. ;—The defendant sets up that on or about the 15th 
day of April, 1912, the plaintiff entered into negotiations with 
the defendant to sell the lands in question for the sum of $3,768,
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payable $1,256 in cash, and $1,256 on April 16, 1913, and $1,256 
on April 16, 1914; that a formal agreement of sale was pre­
pared, expressed to be between Julia Rachel Manson, wife of the 
plaintiff, as vendor (in whose name the property had been 
placed by the plaintiff) and the defendant as purchaser; that 
the defendant paid to the plaintiff on account of said purchase 
money the sum of $25, and has tendered the plaintiff the bal­
ance of the cash payment, but the plaintiff has neglected and 
refused to accept the same, and now repudiates the said agree­
ment of sale.

The plaintiff in his reply alleges that on or about the 15th 
day of April, 1912, Julia Rachel Manson, his wife, was the 
registered owner of the lands, and on that date the defendant 
agreed to purchase from the said Julia Rachel Manson the said 
land at and for the price of $3,768, upon certain terms and 
conditions and the defendant paid $25 on account; and the 
plaintiff further says that on or about the 22nd day of April, 
1912, the defendant abandoned his intention and repudiated 
his contract to purchase the said land anil so informed the said 
Julia Rachel Manson, and the said Julia Rachel Manson ac­
quiesced in said abandonment by the defendant, and on May 
15, 1912, transferred the said land to the plaintiff by a transfer 
under the Real Property Act.

At the trial the plaintiff was allowed to amend his statement 
of claim by setting up that, under the agreement the sum of 
$1,256 was payable in cash, and time was of the essence of the 
agreement, and that such cash payment was a condition precedent 
to the defendant’s rights under said agreement, and that defen­
dant’s conduct in not making such payment amounted to a re­
pudiation of the agreement. The plaintiff also sets up that the 
property was of a speculative character and the defendant’s 
laches has disentitled him to specific performance.

The defendant has amended his statement of defence and al­
leges that the agreement in question was prepared by the plain­
tiff’s solicitor and duly executed by the plaintiff’s wife, and de­
livered to the defendant’s solicitor for execution by the defen­
dant, and was thereupon executed by the defendant, and the 
defendant further says that within a reasonable time after the 
making of the said agreement, namely on or about the 14th day 
of May, 1912, the defendant tendered to the plaintiff the balance 
of the cash payment, and on or prior to the said date, delivered 
to the plaintiff the said written agreement duly executed by 
him; also that the plaintiff never served the defendant with any 
notice of intention to cancel or repudiate the said agreement 
on the ground of delay and never complained of any such delay 
until the trial of this action. The defendant then counterclaims 
for specific performance of the said agreement.
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The evidence shews that the plaintiff had purchased the 
property with his own money and simply registered it in his 
wife’s name for his own convenience, so that, for the purposes of 
this action, he may he regarded as having been the beneficial 
owner throughout.

The transaction in question arose in the following manner: 
Early in April, 1912, one XV. II. McKinnon, a real estate agent, 
asked the plaintiff whether the property was for sale, and stated 
that he had a party who wanted it for a residence. The pro­
perty was situated at the corner of Ruby and Westminster 
streets, and consisted of 47 feet frontage or thereabouts. Shortly 
afterwards the plaintiff told McKinnon he was prepared to sell 
the land at $80 a foot, and told him to accept a deposit from the 
purchaser and take it to plaintiff’s solicitors, McKenzie & Mc­
Queen. The plaintiff then telephoned instructions to his law­
yers, and on April 18th, the agreement of sale was executed by 
Julia Rachel Manson. Meanwhile McKinnon, who states that 
he was acting as agent for the plaintiff, informed the defendant 
of the success of his mission and received $25 deposit, which he 
handed to McKenzie & McQueen. The defendant thereupon, on 
April 2.'trd, attended his lawyer, Mr. Bowles, gave him the 
balance of the cash payment, namely $1,231 to be applied on 
the purchase and executed the agreement of sale, which had al­
ready been executed by the plaintiff’s wife.

lTp to this point no hitch had occurred, and under ordinary 
cireuinstances the cash payment and the agreement bearing de­
fendant’s signature would have been handed over to the plain­
tiff’s solicitors. In the events which followed, McKinnon con­
tinued to take an interest in the transaction, and the parties 
have endeavoured to treat his as agent, first for the plaintiff 
and then for the defendant, as their interests dictated. In my 
opinion, McKinnon, at first was agent for the plaintiff. Both 
he and the plaintiff admit this and the plaintiff promised to pay 
him a commission on the sale. Later on the evidence indicates 
that McKinnon was acting much more in the interest of the 
defendant than of the plaintiff. My own view is that as soon 
as the plaintiff directed McKinnon to take the deposit to Messrs. 
McKenzie & McQueen, with instructions to the latter to close 
out the transaction, McKinnon’s agency for the plaintiff ceased, 
and that he had no authority to bind the plaintiff by representa­
tions or otherwise after that date. For the same reason, if it 
can be held (as it very well might) on the evidence, that Mc­
Kinnon was also acting as agent for the defendant, I think this 
agency completely terminated when the defendant, to the know­
ledge of McKinnon, placed himself in the hands of his solicitor, 
Mr. Bowles, to attend to the transaction.

Before proceeding farther with the evidence, it is advisable
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to refer to the terms of the agreement of sale. It is dated April 
15, 1012, and expressed to he between Julia Rachel Manson, 
wife of Lawrence L. Manson, as vendor of the first part, and 
Alexander Pollock, purchaser of the second part. The material 
clauses of the agreement are as follows :—

1. The vendor agrees t<> sell to the purchaser, who agrees to purchase 
all and singular (the land in question) at and for the sum of thirty-seven 
hundred and sixty-eight dollars in gold, or its equivalent, to be paid to 
the vendor at Winnipeg as follows: twelve hundred and fifty-six dollars at 
or before the execution and delivery of these presents (receipt whereof is 
hereby acknowledged ) ; twelve hundred and fifty-six dollars on April 10, 
1913, and twelve hundred and fifty-six dollars on April 16, 1914, with in­
terest thereon at the rate of six per cent, per annum from the date hereof 
to be paid on the said sum or so much thereof as shall from time to time 
remain unpaid, whether before or after the same lieeomes due; . . . and 
in tlie event of default lieing made in payment of principal, interest, taxes 
or premiums of insurance or any part thereof, the whole purchase money 
shall liecome due and payable.

2. The purchaser covenants with the vendor that he will pay to the 
said vendor the said sum together with interest thereon on the days and 
times and in the manner above set forth, and also that he will pay all 
costs and expenses incurred by the vendor in cancelling or attempting to 
cancel this agreement under the provisions hereinafter contained.

5. In consideration whereof and on payment of all sums due here­
under as aforesaid the vendor agrees to convey the said lands to the pur­
chaser by a transfer under the Real Projicrty Act, etc.

9. If the purchaser shall fail to make the payments aforesaid, or any 
of them, at the times above limited or shall fail to carry out in their en­
tirety the conditions of this contract or any of them, in the manner and 
within the times herein mentioned (the time of payment ns aforesaid being 
the essence of this contract ) and such default shall continue for one cal­
endar month, then the vendor shall have the right to mail to the purchaser 
a notice in writing signed hv the vendor, or by the vendor’s solicitor, and 
enclosed in an envelope, post paid, and registered and addressed to the 
purchaser at Winnipeg to the elTcct that unless such payment or payments, 
is or arc made or such condition or conditions is or aro complied with 
within one calendar month from the mailing thereof, this contract shall 
be void, etc.

12. Time shall lie in every respect the essence of this agreement.
14. The purchaser further covenants with the vendor that he will not 

erect upon said land any building for store, shop or work purposes and 
that he will not erect upon said land any apartment block or similar 
building, but that any building that he may erect upon «aid land shall be 
built and used for strictly private residential pur|>oses only.

According to Mr. Bowles’ evidence, after the defendant had 
executed the agreement on April 23, and had handed the cash 
payment to Mr. Bowles, a discussion arose between them as to 
the effect of clause 14 above quoted, with regard to building 
restrictions. The defendant was desirous of having these re­
strictions removed or modified if possible. The matter was
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taken up between Mr. Bowles, Mr. McKenzie, and McKinnon. 
It then appeared that the plaintiff was also the owner of the ad­
joining 33 feet frontage, and Mr. Bowles suggested that if the 
plaintiff would soli these 33 feet also (comprising all the plain­
tiff’s holding on the street) the plaintiff could have no object in 
imposing restrictions at all. Accordingly negotiations were com­
menced with that object in view. Mr. McKenzie states that these 
negotiations lasted for a week or ten days.

Meanwhile, McKinnon (who, doubtless, had his commission 
in view) went to see the plaintiff and endeavoured to persuade 
him to abandon the restrictions on the 47 feet, or to sell the 
remaining 33 feet without restrictions on any of the land. The 
plaintiff, after a day or two’s consideration, said he would sell 
the remaining 33 feet, but would insist on $125 per foot pay­
ment for it, which McKinnon thought very excessive. The 
plaintiff’s account of the interview, as set forth in answers 147 
to 152 of his examination for discovery, is as follows:—

147. Q. When Mr. McKinnon came to you and said Pollock objected to 
the restrictions, you did not call the deni ofT at that time? A. No, he 
wnnted to make a deal of $80 for the whole piece, $80 a foot for the whole

148. Q. That day? A. Yes, that day.
140. Q. And did you say you would consider it? A. I told him I would 

let him know the next day; no, he asked me to consider it until the next

150. Q. And the next day? A. The next day I told him I would not 
sell any of the property, to call the deal off.

151. Q. Now that is correct? A. Yes.
152. Q. That is the first intimation that you had about Pollock's ob­

jections? A. Yes.
The plaintiff's object in calling off the deal during this con­

versation with McKinnon may, in part at least, be gathered from 
the following answers in his depositions:—

171. Q. And you say, Mr. Manson, that the fact that the property
has increased in value—at least I understand you to say this—might have 
had something to do with your wanting to close the deal? A. Well, the 
property was increasing------

172. Q. (Interrupting). And the fact had something to do with your 
calling the deal oft? A. Yes, that had something to do with it, I expect.

This conversation l>etween the plaintiff and McKinnon must 
have occurred between April 23, when the agreement was exe­
cuted by the defendant, and April 26, when McKinnon, having 
been told by the plaintiff that the deal was off, and having failed 
to obtain from the plaintiff or his wife a return of the $25 de­
posit, went to the defendant’s office and left a cheque for $25 
in favour of the defendant, whose good opinion he was anxious 
to retain.

This return of $25 by McKinnon to the defendant, who at
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first refused to receive it, but subsequently accepted the cheque MAN.
and returned $12.50 of it to McKinnon, has been strongly relied
upon by the plaintiff as indicating the final stage of calling off k. B.
the deal ; but it must be borne in mind that the $25 in question -----
was not the deposit, which the plaintiff and his wife insisted ^AN ON
on retaining, but was only a similar amount which, for business Pollock. 
reasons, McKinnon thought it advisable to pay over to the de- 
fendant. It must also be borne in mind that McKinnon's agency 
for either or both of the parties had terminated several days 
before. I think, therefore, that this incident cannot be relied 
upon for the purpose claimed by the plaintiff.

Mr. Bowles appears to have understood from McKinnon that 
the plaintiff would not waive or modify the existing restrictions, 
nor would he sell the remaining 33 feet except at an exorbitant 
figure, and that the plaintiff had called the deal off. At this 
time Mr. Bowles had in his possession the agreement, signed by 
both parties, and the money wherewith to make the cash pay­
ment. Mr. McKenzie knew that the agreement had been exe­
cuted by his client, but he was not aware, and did not inquire, 
whether it had been executed by the . defendant. Mr. Mc­
Kenzie says that when the plaintiff refused to waive the restric­
tions and also refused to sell the remaining 33 feet at $80 per 
foot, he communicated by telephone with Mr. Bowles and Bowles 
said that Bollock would not go on with the transaction and asked 
McKenzie to return the deposit. Bowles says that when the deal 
appeared to have been called off he asked McKenzie if he would 
return the deposit as he wanted the deal closed out or called off. 
lie furthermore says that he has no recollection of telling Mc­
Kenzie that Pollock had abandoned the deal.

If McKenzie really thought that the deal was at an end. it 
seems strange that he never made any inquiry as to whether 
the agreement had or had not been executed by Pollock, and 
that he never, by telephone or otherwise, demanded the return 
of the agreement (executed by his own client), which had been 
delivered to Mr. Bowles. And if Mr. Bowles thought that the 
agreement respecting the 47 feet had been actually and legally 
called off by the plaintiff, or in any way repudiated by the de­
fendant, it seems inexplicable that he should have retained, up 
to the date of trial, the money which had been handed to him by 
the defendant for the express purpose of making the cash pay­
ment. Certainly the defendant himself does not appear to have 
intended to abandon any rights which he had under the executed 
agreement, for, as Mr. Bowles says : “I was never authorized by 
Mr. Pollock to abandon any rights he had under the contract.”
This statement by Mr. Bowles would, of course, not be conclu­
sive, but it is an important element to be considered when it
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is said that lie was abandoning the contract on behalf of the
defendant.

in my opinion the transaction was allowed by both parties 
to drift along at loose ends until the balance of the cash pay­
ment was tendered by Mr. Bowles to Mr. McKenzie on May 
14. The tender was refused on the ground that the deal was 
off. No objection was taken either as to the form or amount of 
the tender.

On May 15, the plaintiff took a conveyance from his wife 
and registered it. and on May 16 the defendant registered 
his caveat. The amendment allowed to the plaintiff at the trial 
is based upon certain points dealt with by the Supreme Court of 
Canada in the recent case of Cushing v. Knight, 6 D.L.R. 820, 
46 Can. S.C.R. 555. Mr. Coyne, on behalf of the plaintiff, natur­
ally relied very strongly upon that case, and has furnished me 
with a copy of the case on appeal, setting forth the agreement 
there in question.

There the purchaser (plaintiff) not only neglected, but posi­
tively refused to make the eash payment of $10.000 unless the 
vendors (defendants) would remove, or undertake to have dis­
charged within a reasonable time, a certain mortgage for $15,- 
000 which covered the lands in question and other lands.

It will be noticed, by comparing the terms of the agreement 
there with the terms of the agreement here, that the mode of 
payment, the covenant for payment and the stipulation that 
time is to be of the essence, are almost identical; and also the 
first portion of the provision as to the vendor’s right to termin­
ate the agreement “if the purchaser should fail to make the 
payments aforesaid or any of them.”

The decision arrived at by the Supreme Court of Canada 
(reversing the judgment of the Supreme Court of Alberta) was 
that the plaintiff’s failure to make the cash payment was a 
bar to a claim for specific performance or any other relief. The 
decision itself is clear enough, but the reasons on which it is 
based present some difficulties. Davies, and Anglin, JJ., hold 
that the execution of the agreement constituting the relation­
ship of vendor and purchaser was the consideration for the cash 
payment and in default the vendor’s obligation to sell did not 
become binding. Duff, and Brodeur. JJ., hold that the payment 
of the $10,000 in cash was a condition precedent to any obliga­
tion on vendors to convey or shew a good title. Idington, J., 
holds that the purchaser’s refusal to pay the $10,000 was a 
repudiation of the agreement. The Chief Justice merely an­
nounces the allowance of the appeal without giving any reasons 
therefor. But all the first four mentioned Judges agree that the 
covenant for payment and the paragraph of the agi cement re­
lating to what should occur in case the purchaser should make
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default only apply to the balance of the purchase money and not man. 
to the cash payment of $10,000.

As put by Duff, J., “the stipulations presuppose that the 1»13 
first payment has already been made.” Hut suppose that the • — 
purchaser, being in default for non-payment of the $10,000, the AyM)N 
vendors had been minded to hold the purchaser to his bargain, Pollock. 
could they not have sued him for the amount as being part of aTitTi. 
“the said sum of money above-mentioned” (namely, the total 
purchase price) which he had covenanted to pay ? Or suppose 
that the vendors were desirous, upon said default, to declare the 
agreement null and void under the provision which purports 
to enable them to do so, “if the purchaser should fail to make 
the payments aforesaid or any of them within the times above 
limited, or fail to carry out in their entirety the conditions 
and stipulations of this agreement in the manner and within 
the times before-mentioned.” Could they not have success­
fully contended that the first payment was as much within the 
provision as any other subsequent payment ? The majority of 
the Judges apparently exclude this construction.

Hut, after all, the decision itself is based upon widely differ­
ent facts from those existing here. In Cushing v. Knight, 6 1).
L.R. 820, 4G Can. S.C.R. 555, the respondent (purchaser) in­
tentionally refused to make the first cash payment (having, as 
he thought, legal grounds for his refusal), notwithstanding a 
four days’ notice given him by the vendors warning him that if 
the money were not paid they would cancel the agreement. In 
the present case there was certainly neglect on the part of the 
purchaser, extending over a period of some three weeks, but part 
of that time was consumed in negotiations, and there was no re­
fusal to make the payment. The radical difference between neg­
lect and refusal in such a ease is shewn in Fry, on Specific Per­
formance, 5th ed., 504, 505, 50G.

The agreement remained in force. No claim was made by 
the plaintiff or his solicitor based on default in making the cash 
payment and no repudiation by the purchaser was shewn to have 
taken place. On the contrary, the only repudiation shewn by 
the evidence was by the plaintiff and his wife in their interview 
with McKinnon on or about April 25.

It will be remembered that negotiations were pending for 
either a modification of the existing agreement or for a purchase 
by the defendant of the additional 33 feet, and no doubt, if 
this had been secured, a new agreement would have been drawn 
covering the whole land, omitting any building restrictions, 
and providing for a cash payment of larger amount.

During the negotiations by the parties, and up to the time 
when the plaintiff renounced the contract, I do not think the
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defendant can fairly lx- said to have been in default as regards 
his cash payment.

The law applicable to this state of affairs is set forth in 
Leake, on Contracts, 6th ed., 639, as follows:—

Renunciation of the contract, if not acceded by the other party ns 
a present breach, may be withdrawn at any time before the performance is 
due; but if not in fact withdrawn it is evidence of continued intention to 
the same effect. Therefore it ojierates as a continuing waiver and dis­
charge of conditions precedent to the lialülity for the jierformance ; such 
as a demand of iierformaiwe the lapse of a reasonable time or an ap­
pointed time, the tender of money or goods or the like: citing Itipley v. 
McClure (1849), 18 L.J. Ex. 419.

See also Iloclistcr v. Dc la Tour, 2 E. & 15. 678, and Braith­
waite v. Foreign Hardwood Co., [1905] 2 K.15. 543.

A further point wax taken by the plaintiff, likewise based 
upon certain observations in Cushing v. Knight, 6 D.L.R. 820, 
443 Can. S.C.R. 555, that the land in question was of a speculative 
value, and the delay even of three weeks deprived the defendant 
of any right to specific performance. This point, like the other, 
was an afterthought by the plaintiff and was not raised until 
tlie trial. Even assuming that the property in question was of 
a speculative value throughout, I think the plaintiff’s renuncia­
tion of the contract above-mentioned is an answer to this point 
also. But there is no evidence that the land was of a specula­
tive value at the date of the agreement, although there is evid­
ence that at a later date, in May, some neighbouring property 
was quoted in the newspapers at an advanced price.

If, instead of renouncing the contract, the plaintiff had given 
even one day’s notice to the defendant of an intention to cancel 
the contract unless the cash payment were made, I do not doubt 
the money would have been paid forthwith. Under the circum­
stances, I do not think the delay of three weeks was sufficient to 
bar the defendant’s right to specific performance.

I am, therefore, of opinion that the action should be dis­
missed with costs and the counterclaim allowed with costs.

Action dismissed.

WILLIAMS v. BOX.

Manitoba King's Bench. Trial before fiait, J. April 23, 1913.

1. Mortoaok (8 IE—22)—Rkiiits and liabilities of parties—«Mort
ClACiKE IX POSSESSION—Ix»8H OF RENT FROM NON-REPAIR.

A mortgagee in possession of mortgaged premise» is chargeable with 
rents which he might have received had he made necessary repairs to 
the premises from time to time during his possession with money 
which he did receive as rent, where it ap|»enrs that when he went into 
l»ossesHion the property was in good condition, but during his oc­
cupation he allowed it to run down.

[Williams V. Bor, 44 Can. S.C.R. 1, referred to.]
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2. Mortgage (8 VII)—80)—Enforcement — Effect of tender — In­
terest.

While, under ordinary eireumntances, a mortgagee even if in pos­
session is entitled to his full interest down to the date of payment, lie 
is not entitled to rely u|M>n that rule if lie has denied the mort­
gagor’s right to redeem ; so on an accounting between a mortgagee in 
possession who had refused to ho redeemed, where it appears that the 
mortgagee refused to accept a reasonable offer of the mortgagor, that 
a sum sufficient to satisfy the mortgagee's claim Ik- set. aside out of 
a fund then on deposit in court by reason of an expropriation of the 
land in question, the mortgagee is properly refused interest at the 
rate stipulated in the mortgage from the time of such failure to ac­
cept the oiler and is allowed only the rate of interest accrued ti|wm 
the fund in court.

[.Vafionol Hank of Australasia V. United Hand, etc., Co., 4 A.C. 301, 
applied.]

Appeal from a report made by the Master on a reference 
directed by an order herein, dated January 8, 1012, for the pur­
pose of ascertaining the amount, if any, required to be paid by 
the plaintiff to the defendant in order to redeem the lands in 
question.

The appeal was allowed.
J. B. Coyne, for the plaintiff.
Cl. W, Baker, for the defendant.
Galt, J. :—The evidence adduced by the parties on affidavit 

is very conflicting, and, in attempting to decide the questions 
involved, some assistance may be derived from the previous 
history of this case. The following facts arc extracted from the 
report of the case, Williams v. Box, 19 Man. L.R. 500. On 
August 10, 1904, the plaintiff executed a mortgage in favour of 
one Devine, to secure $2,000 and interest at 8 per cent. On 
October 30, 1905, the mortgage was transferred to the defendant. 
A small amount of principal and interest having fallen into 
arrear, the defendant attempted to sell the property in August, 
1907, but failed. He then obtained a final order of foreclosure, 
and a certificate of title was issued in his name. The first inti­
mation that the plaintiff or her agent had that the property had 
been foreclosed was when one of the tenants informed her that 
notice had been given not to pay the rent to her. The plain­
tiff then took immediate steps to redeem. As soon as she could 
ascertain the defendant’s address she went to see him. He either 
did not know, or pretended not to know that the mortgage had 
been foreclosed. The defendant said that he was quite willing 
to take his money and let her have the property, provided his 
“partner” was agreeable, but that he would have to consult him 
before finally deciding. As a matter of fact, his partner was a 
myth, and he probably told ber this falsehood for the purpose 
of putting her off until lie had time to ascertain what right he 
had to hold the property. The plaintiff was ready and willing 
to pay the defendant the amount due under the mortgage, in-
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MAN. terest and costs. The defendant finally refused to accept it, and
K B this action was begun. The plaintiff acquired the property
1013 about the year 1900. It had then only a cottage and a stable up-
— on it. In 1904, she erected a double house at a cost of upwards

\\ h.uams 0f ^3fQ00. For a time she occupied the house for the purpose of
Box. keeping Imrders and roomers, hut her health failing, she had to
omTj f?*vo it up. Afterwards, until foreclosure, the house was oc­

cupied by tenants whose rent was her entire source of income. 
The total amount due under the mortgage was in tin- neighliour- 
hood of *2.000, and the evidence shewed that, the property was 
worth five or six times the amount against it.

The action resulted in a decision given by the Supreme Court 
of Canada, Williams v. Hot, 44 Can. S.C.R. 1, in favour of the 
plaintiff, declaring her entitled to redeem the mortgaged pre­
in isrs upon payment of redemption moneys to be fixed according 
to the usual practice of the Court of King’s Bench for Mani­
toba.

During the progress of the action the Canadian Northern 
Railway Company expropriated the mortgaged premises and 
paid into Court to the credit of the matter between the Canadian 
Northern Railway Company and John Box and Jane Williams, 
the Standard Plumbing and Heating Company, Limited ; and 
in the matter of the Railway Act, being eh. 37 of the Revised 
Statutes of Canada. 1906, the sum of *18,000 together with 
*186 interest up to December 5, 1911.

After the decision rendered bv the Supreme Court of Can­
ada, an order was made by the Chief Justice of this Court on 
January 8, 1912, reciting the above payments into Court, and 
that Jane Williams (the plaintiff herein) was entitled to the 
sum of *11,116.72, less whatever sum may properly he due to 
John Box (the defendant herein), in respect of his mortgage 
for *2,000; and ordering, amongst other things, that all neces­
sary enquiries be made, accounts taken, costs taxed ami proceed­
ings had for the redemption of the premises in question ; and for 
this purpose that the cause be referred to the Master at Winni­
peg ; and that the amount, if any, found due from the plaintiff 
to the defendant should be paid to the defendant on confirma­
tion of the Master s report out of the moneys in Court to the 
credit of the matter of the Canadian Northern Railway, etc. ; 
and in case any balance should In* found by the Master to be due 
from the defendant to the plaintiff the defendant should pay 
such balance to the plaintiff forthwith after confirmation of the 
Master's report ; and that the moneys in Court in the above mat­
ter should be paid out accordingly. And it was further ordered 
that the costs of and incidental to the proceedings in the Mas­
ter’s office he reserved. | See Williams v. Hof, 3 D.L.R. 684. 22 
Man. L.R. 238, judgment of Manitoba Court of Appeal dismiss-
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in" appeal from judgment of Mathers, J., affirming a ruling of man. 
the taxing officer. 1 £75.

On November 30, 1912, the Master made his report finding j«»|;i
that there was due from the plaintiff to the defendant in re- ----
apeet of the mortgage the sum of $1,147.34, after making all " h.uamh 
deductions specified in the order. The Master reported speci- Box. 
ally at the request of the plaintiff that he had not allowed her 0*~^ 
anything in respect of her surcharge for additional rents 
amounting to about $1,500 plaintiff claims might have
been received if the defendant had expended reasonable sums in 
repairing the mortgaged premises, the Master holding that the 
defendant was not bound to apply the rents as received in re­
pairing the premises as such rents were never sufficient to satisfy 
the arrears of interest accruing from time to time and the sums 
paid out by the defendant for taxes and insurance premiums.
The Master also allowed the defendant interest at 8 per cent on 
the balances from time to time up to the date of said report, not­
withstanding that the money for payment of the defendant’s 
claim was paid into Court by the Canadian Northern Railway 
Co. on August 2. 1911. Also that before the date of the judg­
ment in the action the solicitors of the plaintiff applied several 
times by letters which were proved before the Master to the 
defendant’s solicitors for a statement of what they claimed to 
be due under defendant’s mortgage suggesting the possibility 
of a settlement without the necessity of a reference, to which 
letters the defendant s solicitors made no written reply, and the 
plaintiff received no statement.

The plaintiff appeals from the said report in respect of the 
following matters:—

1. That the learned Master erred in not charging the defen­
dant with rent, amounting to about the sum of $1,500, which 
the defendant might have received had he made small necessary 
repairs from time to time with moneys in his hands received 
from the premises.

2. That the learned Master erred in allowing costs of fore­
closure in the land titles office amounting to $‘U>.90, and in­
terest thereon, as the foreclosure was obtained by an untrue 
affidavit of the defendant.

3. That the learned Master also erred in allowing interest 
at 8 per cent, upon the balance which lie found from time to 
time owing, as since July, 1911, there has been moneys in Court 
to pay whatever sum, if any, is owing to the defendant

In determining the question involved in this protracted 
litigation the following dates may lie noted. Oil May IS. 1908, 
the defendant (wrongfully as lias lieen held by the Supreme 
Court of ( *n) obtained his certificate of title. At that date
and for some years previously the property on were built3

4624

0
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two houses, a stable and a shanty, had been rented, the houses 
each renting at $25 a month, the stable and shanty each at $2 
a month, making a total monthly rental of $54. One of the 
houses was rented to Mrs. Bolton, who had paid her rent in ad­
vance to May 28, 1908, and the otlier to Mrs. Smith, who had 
paid her rent in advance to June 15, 1908.

On October 15, 1908, the plaintiff’s solicitors wrote the de­
fendant’s solicitors for a statement of what the defendant claims 
to be due under his mortgage. To this letter no reply was re­
ceived.

In April, 1909, the action was tried and final judgment pro­
nounced by the Supreme Court in November, 1910. In July. 
1911, the defendant petitioned the Privy Council for leave to 
appeal, but this was refused and certain costs were awarded 
to the plaintiff in opposing said petition amounting $228.66.

On August 2, 1911, the plaintiff’s solicitors again en­
deavoured to obtain a statement from the defendant’s solicitors 
as to what they claimed to be due in reference to the mortgage, 
but received only a verbal answer that they were unable to 
give any statement. This was followed up by similar letters on 
August 30 and September 15, but no statement was forth­
coming.

At the reference before the Master, the defendant filed affi­
davits by himself and agents from which I extract the follow­
ing:—

John Box: On May 18, 1008, I obtained certificate of title in my name 
to the land referred in this action. I entered into possession of said lands 
and collected the rents after the date of the issue of the certificate of title.
I did not let the houses situate on said lands or collect the rents personally.
I employed agents to do sot The agents I employed were Robert H. Met­
calfe. George William Baker and John Scaife. When I entered into pos 
session of the said land, the houses were not in a good state of repair ami 
during tlie time of my possession I was continually troubled by the health 
authorities of the city of Winnipeg, because of the unsanitary condition 
of the houses. Shortly after I entered into possession of said land, the 
Grand Trunk Railway Co. surveyed said land and I believed they were 
about to take over said land.

Robert II. Metcalfe: I am a real estate and renting agent. During 
the years 1008 and 1000 I collected rents from the property referred to 
in this action on behalf of the defendant. During the time I looked after 
said property it was in very bad repair, and it was almost impossible to 
get tenants to live in the houses. There were continual complaints from 
the tenants. The plaster was broken and the houses were generally in a 
bad state of repair. I am informed, and believe, that the city authorities 
were continually complaining to the tenants of the unsanitary state of the 
houses.

In a subsequent affidavit Mr. Metcalfe further says that there 
is no basement in the houses and no furnace or heating ap­
paratus. The water-pipes are on the surface, and they were
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continually freezing during the winter and the houses were MAN. 
empty the greater part of the time. And that he could not jjTp 
secure permanent tenants and the class of tenants he did rent 
the houses to were of the very jworest class. -----

The defendant himself, in another affidavit, states that dur- Wilmams 
ing the winter months while he was in possession of the houses Box. 
situate on the lands in question they were uninhabitable. There 
is no basement in the houses and no furnace or heating ap­
paratus. The water-pipes are on the surface and became frozen 
whenever the cold weather commenced. That the houses were 
raised on blocks, and that the foundations were loose and nat­
urally they were cold during the winter and the tenants would 
not live in them, and that during five months of the year the 
houses were not rentable. lie also states that in the summer of 
1910 the health authorities of the city of Winnipeg condemned 
the houses as unsanitary, and put up placards on the houses.

On the other hand the following evidence is given on be­
half of the plaintiff :—

Charles Milliean says that he collected the rents for Mrs.
Williams for the property in question in this action and has 
knowledge of the matters deposed to; that at the time the defen­
dant served notice upon the plaintiffs to pay rent to him, the 
houses known as 102 and 104 Bell avenue were rented at $23 
per month to Mrs. Smith and Mrs. Bolton respectively. The 
shanty on the property was rented to John Seaifc at $2 per 
month, and although the stable was not rented at. that time it 
had been, and he believed, could he rented at $2 per month.
That the sum of $34 was in his opinion the reasonable monthly 
rental value of this property from the time that Mr. Box took 
possession of the property in the month of June, 1908, until the 
time when the Canadian Northern Railway Co. took possession 
of the property about the end of August, 1911.

Thomas Anderson Irvine states that he has read the affidavits 
of John Box and R. JI. Metcalfe. That the water-pipes are not 
on the surface as pleaded in said affidavit; that the water-pipes 
pass under the houses and go to the centre of the houses and 
then go upwards one on either side of the centre partition. That 
there was a shut-off cock six feet below the ground level which 
could be operated from the ground floor. That there is no 
reason why the water should ever freeze because it could he 
turned off from this stop eoek and it could never freeze unless 
the temperature in the houses went down below freezing point.
He also says in answer to Mr. Box’s statement that the houses 
were raised on blocks, etc., that as a matter of fact the houses 
were built with a surface stone foundation completely enclos­
ing the houses. That there was no necessity of putting in a base­
ment or going to any expense of that kind for the purpose of 
making the houses tenantahle at any time.
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June Williams the plaintiff says that she occupied house 
No. 102 from July, 1004, to March, 1006, continuously and No. 
104 from July, 1904, t-> December, 1905. That the water-pipes 
never froze up during that time nor during her possession of 
the houses. That the water-pipes were provided with stop and 
waste cock taps which were placed some six feet below the 
ground level, so that the water could be turned off and the 
pipes drained if the houses were unoccupied. That she had her 
rooms, except those required for her private use, continually 
occupied, and had no complaints from any of the roomers. 
And that, until Mr. Hox took possession, the houses were kept 
in good repair.

James Thoms says that he is a builder and valuator, having 
been engaged in the building trade thirty-six years. That he 
was instructed to make a valuation of the houses known ns 
Nos. 102 and 104 Hell avenue for the purposes of an arbitration 
with the Canadian Northern Railway Co.. That he thoroughly 
and carefully inspected them at that time. That his estimate of 
the cost of putting the houses into reasonable repair fit for good 
tenants in the month of August. 1011, would have been from 
$100 to $200. And that the said houses had a substantial sur­
face stone foundation which was in good repair.

Isabel Smith says that she resided at 102 Hell avenue from 
February. 1007, to June. 1008. as tenant of Mrs. Jane Williams 
and was frequently in No. 104 Hell avenue during that time. 
That during this period there was no trouble with the water- 
pipes freezing and the houses were kept in good repair.

Zell a Lawrence French says that she was tenant of No. 104 
Hell avenue from September. 1006, until February 15, 1007. 
That during this period she had no trouble with water-pipes 
freezing and the house was kept in good repair.

Joseph Henry Lawrence says that he was tenant of and re­
sided at No. 102 Hell avenue from April, 1006, until December 
31, 1006. That during this period there was not at any time 
trouble through water-pipes freezing and that during*that period 
the house was kept in good repair and was in good repair when 
the family moved away.

A consideration of the above affidavits satisfies me that up 
to the time when the defendant look possession in May, 1008, 
the houses and out-houses were in good, tenantahle repair, bring­
ing in a regular monthly rental of $54 or thereabouts.

The defendant has been convicted of falsehood by the 
learned trial Judge, who very unwillingly gave judgment in 
his favour on certain points of law which were subsequently re­
versed hv the Supreme Court of Canada.

I am inclined to think that the clue to the defendant’s con­
duct in permitting the buildings to become out of repair is to
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be found in the Inst clause of his affidavit sworn on May 18, 
1912, when he says,
shortly after I entered into possession of said land the IIrand Trunk Hall­
way Co. surveyed the said land and I believed they were about to lake 
over said land.

The general statements made by his principal collecting 
agent Robert II. Metcalfe are categorically contradicted by wit­
nesses for the plaintiff after a careful examination of the pre­
mises. Mr. Metcalfe states that during the years 1908 and 1909 
he collected the rents and that he is informed and In-lieves that 
the city authorities were continually complaining to the tenants 
of the unsanitary state of the houses, yet the defendant himself 
shews that this trouble about sanitation only arose in 1910.

Under the judgment of the Supreme Court of Canada, Wil­
liams v. Box, 44 Can. S.C.R. 1, the defendant, after taking pos­
session under his certificate of title, must be treated as mortgagee 
in possession. Under ordinary circumstances he would lie en­
titled to repay himself from the rents and profits, the amount due 
or accruing due upon his mortgage, together with interest at the 
stipulated rate. On the other hand, lie must not overlook the 
interests of the mortgagor. From the numerous authorities cite 1 
by Mr. Coyne, on behalf of the plaintiff, I would specially refer 
to the following: Ilalshury’s Laws of England, vol. 21, see. 
364:—

A mortgagee who goes into possession of the mortgaged property, and 
thereby excludes the mortgagor from control of it. is Imund to account to 
the mortgagor, not only for the rents and profits which lie actually receives, 
hut also for the rents and profits which, hut for his wilful default or neg­
lect, he might have received. It is based on the principle that, since the 
property is only a security for the money, the mortgagee must be dili­
gent in realizing the amount due in order that he may restore the pro­
perty to the mortgagor.

3(15. When the mortgaged property is let at the time of the mortgagee 
taking possession, he is charged with the rents at the rate reserved, pro­
vided that he could, with due diligence, have recovered them. When the 
property is not let. he must use duo diligence to let it ; and. if it remains 
unlot tlirough his default, he is charged with the rents which ought to have 
boon obtained: aeo also Nheririn V. Shal,spear (1854). 5 Défi. M. & O. 517, 
53(1; Kcnmnpton v. Itourerir, 7 DeO. >1. & f!. 134, 157 ; Moore v. Painter 
(1842). 6 Jur. pt. 1. 003.

A mortgigee is not liable for rent while the property, from its ruinous 
condition or otherwise, is incapable of lieneficial occupation : see Marshall 

■ Om (1W4), :t EmJ. Oh. IT.

But it is idle for the defendant to contend, on the evidence 
before me, that when he took possession, the houses, or any of 
them, were in n ruinous condition. They had been built only 
four years previously, and were rented by respectable tenants 
who appeared to be quite satisfied to remain.

7—12 D.L.B.
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The authority principally relied upon by Mr. Young, on 
behalf of the defendant, on this branch of the case was Richards 
v. Morgan (1753), 4 Younge & Collyer, 570. The report is 
fragmentary, merely stating:—

Lord Chancellor said that a mortgagee in possession ought to do such 
rc|toirs as he can repay by the rents of the estate, if his interest is paid; 
but he need not re-build or lay out large sums beyond the rent, for that 
would be to lend more principal money upon, perhaps, a deficient security.

The defendant states in one of his affidavits sworn June 3, 
that after he obtained his certificate of title he had a contractor 
look over the houses with the object of putting basements in. 
He said it would cost $2,000 to put basements in and to make 
the houses tenantable, and he considered this too much money to 
spend on the houses. The defendant does not mention who the 
contractor was, and, of course, he could not be called upon to pay 
out such a sum as $2,000 to put the premises in repair. Hut I 
am satisfied from the other affidavits filed herein that this vague 
statement was based upon a misapprehension as to the actual 
state of the premises and as to the amount which might be re­
quired to put them in complete repair. A large expenditure 
would be unjustifiable because it might be unfair to charge the 
mortgagor with it. A small expenditure for necessary repairs 
would be a benefit to both the mortgagor and mortgagee.

It is manifest to me that the defendant had in view the ex­
propriation of the property, and he simply determined to spend 
nothing upon it in the meantime. Yet, even after three years 
of this neglect, namely, in the month of August, 1911, James 
Thoms, the builder and valuator, states that the sum requisite 
for putting the houses into reasonable repair, fit for good ten­
ants would be only from $150 to $200. Probably a very much 
smaller expenditure than this would have kept the property in 
good repair if any attempt had been made by the defendant 
with that object in view.

The tenancy of the stable and the shanty may be said to have 
been of a more precarious nature, and I think justice will be 
done by charging the defendant with a rental of $50 per month 
from the time he took possession down to the time when the 
Canadian Northern Railway Company expropriated the pro­
perty ; and allowing the defendant, in his account, the sum of 
$200 to cover all small repairs requisite during defendant’s pos­
session.

With regard to the other two branches of the appeal, namely, 
as to the rate of interest allowed by the learned Master and the 
easts of foreclosure, under ordinary circumstances, a mort­
gagee, even in imssession, is entitled to the full amount of his 
interest and costs down to the date of payment. But I cannot 
believe that a mortgagee who has denied the mortgagor’s right



1
12 D.L.R.] Williams v. Box. 99

»

to redeem, and lias, by every means in his power prevented the 
mortgagor from paying him off, is entitled to rely upon the 
usual rule. The contrary has been held, and the principle ex­
plained in The National Hank of Australasia v. United Hand in 
Hand Co., 4 A.C. 391.

It is argued on behalf of the plaintiff that the defendant 
should l>e penalized for not responding to the letters requesting 
a statement of the amount due written by the plaintiff's solici­
tors on October 15, October 28, and November 1, 1908. At that 
time, however, the defendant was in possession of a certificate 
of title and was entitled to claim as owner until the judgment 
of the Supreme Court of Canada. Even down to August, 1911, 
when the plaintiff’s solicitors again endeavoured, but without 
success, to obtain a statement from the defendant’s solicitors, 
I do not think the defendant’s conduct absolutely precluded his 
right to interest at the stipulated rate; for no tender was made, 
nor was any money set apart by the plaintiff for the purpose. 
But. on August 30, 1011, the plaintiff’s solicitors wrote to the 
defendant’s solicitors the following letter:—

As you are aware, the Canadian Northern Railway Co. is taking all 
of tills land north of the railroad track and has paid into Court the sum of 
$21,000. The amount of Mr. Box's claim under the mortgage, aside from 
any deductions, we understand is in the neighbourhood of $2,000. We 
propose that, out of the moneys deposited in Court by the C.N.R., $3,000 
should lie transferred to the credit of the action of Williams and Box. This 
money could remain there until the exact amount payable to Mr. Box has 
been ascertained.

In the meantime we would like to have a transfer of the land in ques­
tion in the action of Williams and Box to Mrs. Williams, and a consent to 
payment out of all the moneys except the $3,000, transferred to the credit 
of Williams and Box. We are enclosing transfer herewith.

No reply to this letter appears to have been received. I 
think the offer therein eontained was so reasonable that the 
defendant should certainly have accepted it. The money was in 
Court, and a sufficient balance over and above the total amount 
claimed by the defendant would have remained in Court to an­
swer any possible question of interest. Instead of accepting it, 
the defendant has protracted the litigation and has obstructed 
the plaintiff by putting her to all the delay and expense pos­
sible. The interest allowed to the plaintiff on the moneys in 
Court is only 3 per cent., and I think it would be inequitable 
that she should have to pay the defendant 8 per cent, on any 
portion due to him. Allowing two days for a reply to the above 
letter of August 30, 1911, I would hold that from and after 
September 1, 1911, the defendant was only entitled to interest 
on his claim at the rate of 3 per cent.

The only other item in dispute relates to the costs of the fore­
closure proceedings, amounting to $36.90, and interest thereon,
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Williams

Box.
the plaintiff.

I am therefore of opinion that the plaintiff’s appeal in re-
Quit. J. gpect of the rents and rate of interest and costs of foreclosure 

should be allowed with costs, and that the account between the 
parties should be re-adjusted on the basis above set forth in re­
spect of each of said grounds of appeal. The costs in the Mas­
ter’s office having been reserved, will be dealt with on further 
directions.

Appeal allowed.

MAN. McTNNIS FARMS, Limited v. McKENZIE.

K. B. 
1913

Manitoba King's Bench. Trial before Curran, J. April 11, 1913.
1. Contracts (8IE5—105)—Statuts of Frauds—I.ndf.finite terms of 

WRITING.
April 11. The Statute of Frauds is not satisfied where the written instru 

ment or correspondence constituting the memorandum required by 
the statute, though otherwise satisfactory, fails to fix definitely the 
amounts of the deferred payments on a sale of land or the times when 
such payments are to be made.

2. Contracts (8 I E5—103)—Statute of Frauds—Signature dy one of
two administrators.

Aii offer to sell land belonging to the estate of a deceased person i- 
not a sufficient, memorandum under the Statute of Frauds where the 
offer is signed by only one of two of the personal representatives of 
the deceased.

[f!ibb v. McMahan, 37 Can. S.C.R. 302, applied.)
3. Vendor and purchaser (8111—39)—Purchaser's direction to cox-

vet to third party.
A company has no right to sue on an agreement for the purchase 

of land where the offer was made to and accepted by someone else, 
though the offeree, previous to the acceptance of the offer, had re­
quested that the deed lie made out in the company's name.

4. Executors and administrators (g TIA 2—40)—Powers — Disposal
or m u non err.

Vnder the provisions of the Devolution of Estates Act (Man.), ns 
amended by sec. 2, of ch. 21 of 5 and (1 Edw. VII.. Statutes of 1900 
(Man.), a sale of land of a decedent cannot be made by the administra­
tors without the approval of the Registrar-General where there are 
no debts and there are adult heirs who do not concur in the sale, or 
where there are infants interested.

5. Contracts (8 IE 6—11-5)—Statute of Frauds—«Acts of part per
FORMANTE.

Acts of part performance in order to be effective to take a con­
tract for the sale of land out of the operation of the Statute of 
Frauds, must lie done by the person asserting the contract with the 
knowledge of the person sought to be charged that the acts are leing 
done and are so done on the faith of the contract; and such acts must le 
consistent with the contract alleged, and performed on the faith

[Fry on Specific Performance, 5th ed„ sec. 588. specially referred 
to, and M addition v. AUicrson, 8 A.C. 407, referred to.]
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This action was brought for specific performance of an 
alleged agreement for the sale by the defendants Margaret B. 
McKenzie ami John McLean, as the administrators of Alexander 
McLean, deceased, to the plaintiff, of the east half of sec. !) and 
the west half of sec. 10, both in township 13, range 8. west of the 
principal meridian in the Province of Manitoba.

The action was dismissed.
7). A. Stacpoolc, and L. J. Elliott, for the plaintiffs.
E. Anderson, K.C., and E. Frith, for the defendants.

Curran, J. :—The agreement is contained in certain corre­
spondence between the defendant Margaret E. McKenzie and 
one Donald McInnis, carried on between March 3, 1911, and 
April 17, 1912.

The defendants are sued as administrators of Alexander 
McLean, deceased, but no formal proof of their representative 
capacity has been adduced.

The defendants deny the alleged agreement, and plead the 
Statute of Frauds.

The defendant John McLean was called by the plaintiff, and 
swore that his co-defendant, Margaret E. McKenzie, and her 
daughter, Ernestine McLean, were and arc the sole beneficial 
owners of the land in question which had In-longed to Alexander 
McLean, deceased. The defendant Margaret E. McKenzie is the 
widow and Ernestine McLean is the daughter of the said Alex­
ander McLean, deceased. The female defendant is now the wife 
of Adam McKenzie.

The letters relied on by the plaintiff as constituting the 
contract of sale were admitted by the defendants and put in 
evidence as exhibits 1, 2, 4 and 5. Exhibit 1 is a letter dated 
January 4, 1912, from Donald McInnis to the female defendant; 
exhibit 2 is a letter, prior in point of date to exhibit 1, and is 
dated March 3, 1911, from the female defendant to Donald 
McInnis; exhibit 4 is a letter, dated March lf>th, no year being 
given, from the female defendant to Donald McInnis, supposed 
to be a reply to exhibit 1. and I think I may fairly assume that 
it is a reply to this exhibit; exhibit 5 is an admitted copy of 
a letter, doted April 17, 1912, from the plaintiff's solicitors to 
the female defendant, and which the plaintiff relies upon as on 
acceptance of the alleged offer to sell at the price and upon the 
terms contained in exhibit 4. The subsequent correspondence 
is all between solicitors and relates to the formalities of com­
pleting the alleged sale.

It was admitted, subject to objection of defendant’s counsel, 
that it was not evidence for or against anyone, and I am inclined 
to think that, under the circumstances, the objection was well 
taken ; but in the view I take of the case it is not necessary for
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me to look at these letters, and I therefore disregard them in 
forming my conclusion.

The plaintiff is a company incorporated under the laws of 
Manitoba ; but no evidence was given of the purposes, objects or 
powers of the company. Its title, however, indicates that it is a 
farming corporation, and I think I am justified in inferring 
that such a contract as the one in question, if made with the 
plaintiff company, was one that was fairly within its corporate 
powers, particularly as no defence is raised suggesting that such 
a transaction was ultra vires. But was the alleged agreement 
made with the plaintiff company, or even on its behalf?

Let us examine the letters. The first in point of date is 
exhibit 2, a letter from the female defendant to D. Mclnnis, 
dated March 3, 1911. The only material part of this letter, if 
indeed it can be said to be either material or relevant, is as 
follows :—

Re Belling the Macdonald farm, I have written my (laughter re same. 
She is satisfied with whatever I think best, and Mr. McKenzie has told you 
that as tar as I was concerned that I was. Kindly let me know what 
amount you would pay down.

This letter apparently relates to the land in question, and I 
think refers to some negotiations in the fall of 1010 between 
Mclnnis and Adam McKenzie, the husband of the female defend­
ant (see part of Mclnnis’ examination for discovery, put in as 
part of plaintiff’s case by consent, page 5), and which negotia­
tions did not result in anything.

The next letter is exhibit 1, from Mclnnis to the female de­
fendant, and is as follows:—

Toronto, Jan. 4, 1912.
Mrs. A. McKenzie,

Camnguay, Cuba.
Dear Mrs. McKenzie,—1 have talked the matter of buying the farm 

at Macdonald, Man., over with my partners. We have decided we would 
like to buy it and we would pay one-quarter down, $6,000, and you make 
the deed over to uh in the name of the Mclnnis Farms, Ltd., and we will 
give you a mortgage on the farm for the balance, $18,000, at 6% interest. 
We to make such payments ns we can each year, or about $2,300 per year 
until paid off, when we will receive the deed. We could not see our way 
for much larger cash outlay owing to the land being dirty

Wishing to hear from you as soon as possible and trusting you are 
well. Write to

Yours truly,
D. McInnis,

34 Dundonald St., Toronto, Ont.
To this letter the female defendant replied, apparently hv 

exhibit 4, which is as follows:—
D. Mclnnis, Ksq.,

Macdonald, Man.
Dear Sir,—In answer to your letter about buying McLean farm, I
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wish to tell you that we will sell it for $24,000, one third cash and the 
balance to be paid out of the crops as you suggest, at 7% interest. 

Sincerely yours,
Margaret E. McKenzie.

March 15th.

Camaguny, Cuba.

On April 17, 1912, this offer was accepted in tenus by the 
letter of which exhibit 5 is a copy, and is as follows:—

April 17, 1012.
Margaret E. McKenzie,

Le Pas, Camaguny, Cuba, W.L
Dear Madam,—On behalf of D. McInnis, we beg to state that ho 

accepts your offer contained in your letter of March 15, 1912, to sell the 
McLean farm, namely, the cast half of section 9 and the west half of 
section 10 in township 13, and range 8, west of the first meridian, in the 
Province of Manitoba, for the sum of $24,000, one-third cash and the 
balance to l>e paid out of the crop from the farm at the rate of about 
$2,500 a year, with interest at 7%.

We understand that Mr. Edward Anderson is acting ns solicitor for 
the estate. We have therefore communicated with Mr. Anderson, and have 
asked him to take the matter up for the estate in order that it may be 
closed out. You will no doubt hear from Mr. Anderson.

Yours truly,
Sharpe, Htacpoolk, Elliott & Montague.

MAN.

K. B. 
1913

McInnis

v.
McKenzie.

Curran, J.

There was no answer to this letter from the female defendant 
and the subsequent correspondence, tvs before indicated, was 
wholly between the solicitors and relates to matters of title and 
the conveyances necessary for carrying out the proposed sale. 
It appears that deeds were prepared by Mr. Anderson, acting 
for the estate, and a mortgage back by the plaintiffs solicitors. 
The deeds were sent by Mr. Anderson to the female defendant 
to her Cuban address and returned by her husband, Adam Mc­
Kenzie, unexecuted by her, as she had left there for Manitoba.

There were no personal interviews with the female defendant, 
and admittedly McInnis never discussed the question of the 
purchase with the male defendant, who has not signed anything' 
in the way of letters, agreement or deed, in connection with the 
alleged purchase. Whatever information he had about the 
alleged sale was derived from McInnis and Mr. Anderson, and 
Mr. Anderson’s knowledge was seemingly derived from the same 
source, McInnis.

The female defendant and her daughter, Ernestine M.-Lean, 
returned from Cuba some time in the summer or fall of 1912, 
and in October of that year the i" er, in the presence of her 
mother, the female defendant, instructed defendant McLean not 
to sign the deeds of the farm, ils she was not satisfied with the 
proposed sale, and for this reason the transaction was not carried 
out.

B9D



104 Dominion Law Reports. [12 D.L.R.

MAN.

K. B. 
1913

[ Mr In nts 

I Limited 

McKenzie.

Oumn, I.

I do not think the plaintiff has made out an agreement in 
writing for the sale of the lands in question sufficient to satisfy 
the Statute of Frauds, and upon which the personal representa­
tives of the estate of the deceased Alexander McLean can he 
charged. These representatives are the only persons who could 
legally sell or agree to sell these lands. The letters in question 
at most establish a contract between the female defendant per­
sonally and Donald Me Inn is personally; but not a contract in 
form sufficient to satisfy the Statute of Frauds, because such 
letters do not fix definitely the amounts of the deferred payments, 
nor the times when such payments were to be made. These are 
material terms of the agreement, which must be definitely settled 
and stated in the written instrument or correspondence which 
constitutes the memorandum required by the Statute of Frauds. 
Again, the offer to sell, exhibit 4, is not signed by a person who 
had the sole legal right to sell the land. To lie binding upon 
the estate, this offer should have been signed by both of the 
personal representatives of the deceased Alexander McLean. It 
is signed by one only, and is therefore non-enforecahle against 
the estate : (Sibb v. McMahon, 9 O.L.R. 522, affirmed 37 Can. 
8.C.R. 362.

Again, the acceptance, exhibit 5, is not that of the plaintiff 
company or on its behalf, hut is an acceptance on behalf of D. 
Meltmis of an offer to sell, made to him personally by the 
female defendant. The offer was not made to the plaintiff com­
pany nor accepted by it. The plaintiff company is in no way 
obligated by or concerned in the proposals made and accepted 
by Mclnnis further than may be inferred from his request in 
exhibit 1 to have the conveyance made in its name.

The defendants furthermore rely upon the provisions of the 
Devolution of Estates Act, as amended by sec. 2 of eh. 21, of 
5 and 6 Edw. VII. Statutes of 190ti. I read this section as 
limiting the power of administrators in whom land of a deceased 
person is vested to sell when there are no debts and there are 
adult heirs who do not concur in the sale, or where there are 
infants interested. Here there is either an infant or a non- 
concurring adult, interested, Ernestine McLean. If, under these 
circumstances, both the administrators had made a sale, such 
sale would not, by the terms of this enactment, be valid unless 
made with the approval of the Registrar-General, which it is 
admitted was not obtained.

The plaintiff relied upon certain acts of part performance as 
taking the case out of the statute. It appears that Donald Mc­
lnnis had been tenant of the lands in question under a written 
lease, exhibit 21, for one year from November 1, 1909, to Novem­
ber 1, 1910; that he continued as such tenant for the next suc­
ceeding year under an arrangement with the landlord, and was 
still in possession as tenant when the negotiations for purch.isc
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took place. The improvements were made and done by Donald 
Mclnnis in 1912, at what dates does not appear, lie swears 
that they were done on the condition that “we (the company) 
were purchasing the farm,” and that they would not have been 
done if there had not been a purchase of the land.

This is not enough. He admits that the female defendant 
had no notice or knowledge of these improvements, and the 
defendant McLean swears he did not know of them, and he is 
not contradicted upon this point. Acts of part performance 
must in all cases be done by the person asserting the contract 
with the knowledge of the person sought to be charged, that the 
acts are being done and are being done on the faith of the con­
tract : Fry on Specific Performance, sec. 588. Again, to make 
the acts of part performance effective to take the contract out 
of the Statute of Frauds, they must be consistent with the con­
tract alleged, and also such as cannot be referred to any other 
title than a contract, nor have been done with any other view or 
design than to perform a contract: Fry on Specific Performance, 
5th ed., sec. 584; Aladdison v. Alder so a, 8 A.C. 467, at 479 and 
480.

This statement of the law assumes the existence of a previous 
contract, and that the acts of part performance were done solely 
with reference to that contract and with the knowledge of the 
party sought to be charged. I cannot find that such was the 
ease here. The acts relied on were done without the knowledge 
of the defendants. There was no previous contract or agreement 
between the plaintiff and defendants to which these acts could 
be referable. The only transaction in the nature of a contract 
of sale proved was that contained in the correspondence before 
referred to, and this at most established an attempted sale by 
one of two administrators to 1). Mclnnis personally. The plain­
tiff company has not established an enforceable contract of sale 
upon which the personal representatives of Alexander McLean, 
deceased, can be held or charged, and must fail in their action.

There will be judgment dismissing the plaintiff's action with 
costs, which will include the costs of any examinations for 
discovery.

MAN.

K. B.
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Action <lismissed.
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MAN. Re PHILLIPPS AND WHIT LA.

CA.
1013

(Decision No. 4.)

Manitoba Court of Appeal, Uowdl, C.J.M., Perdue, Cameron, and
Map part, JJ.A. April 14, 1013.

April 14. 1. SoLIClTOKK ( 8 lie—33)—SKTTI.KMKNT KBOOTIATIOXK—RKM VXKBATION.

In the taxation of a bill of solicitor and client for effecting a wettle­
nient of matters in litigation, and conducting such litigation, tin* 
taxing olllcer has a wide discretion as to tlie amount to In* allowed 
to the solicitor as a “fee on settlement." and. in determining the 
amount of that fee, he should take into account all of the facts and 
circumstances, the amount involved in the litigation, the result 
achieved, the time spent in the negotiations, etc., hut the puantum 
should lie fixed in accordance with the principles of the tariff promul­
gated under the King's Bench Act, and not upon the basis of a per­
centage in the absence of an express contract for a commission even 
if the latter lie permissible under the Ijegal Profusion Act. R.S.M. 
1002, eh. INI, sec. •!.>, to cover such services.

[He Phillippn and W'hitla (No. 3), 0 D.L.R. 70. reversed ; He John- 
stun, 3 O.L.R. I. and Ite Atlorncyn, 20 U.C.C.I*. 405, distinguished. |

Statement Appeal from decision of Metcalfe. J., lie Phillipps nitd 
W'hitla (No. 3), 9 D.L.R. 79.

The appeal was allowed, 11 ago art, J.A., dissenting.
A. It. Hudson, for the solicitors.
0. IV. Jameson, for the client.

Howell. C.J.M. IIowell, C.J.M. :—The hill of costs in this matter as taxed 
is for a suit which proceeded as far as statement of claim, state­
ment of defence and order for produet ion.

The hill may he divided into three parts, first, up to nego­
tiations for settlement, taxed at #435.07. a very few dollars of 
which is for disbursements. This includes large counsel fees 
for advising before action is begun. A counsel fee of #20 on 
statement of claim is included, and for receiving or writing 
seven letters #100 is taxed. The second part is for negotiating 
si , which was taxed at #3,500. The third part is for
charges carrying out the settlement by various conveyancing 
charges, negotiating a loan, letters and atti res, taxed at
#409.43. The total disbursements in the whole bill of costs is

From my knowledge of the tariff and of professional 
charges I would think that the taxing master, as to the first 
and third divisions of the bill has been excessively liberal—for 
instance, he allowed the sum of #315 for negotiating a loan after 
settlement had lieen agreed upon; but as this and other items 
which seem to me unusually large were not opposed in the 

, they need not be further considered, except that they 
should lie taken into account in considering the real point in 
dispute.

The second division of the hill is the item of #3,500, taxed

2
1557

9
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and allowed as a fee or a I Iowa nee on settlement of the suit. The 
solicitors were fully armed for this settlement by having already 
charged liberally for investigating the law and the facts and 
they have set, forth in the hill minutely what they did by way 
of work in arriving at this settlement, and they should he paid 
for this according to the tariff. I am a great believer in set­
tling suits, and I think this should be encouraged, for justice is 
more often thereby done, and the fees allowed therefor should 
lie liberal, and 1 think something in the nature of counsel fees 
in large matters should be allowed. If the matters at stake are 
large, the solicitors would probably take greater care and have 
more anxiety and should he allowed accordingly. The solicitors, 
however, are mere employees to be paid for their work, and 
there is no magie about it. They must he paid according to 
the tariff. When they have taken proceedings to save costs or 
compromise actions, the Master is to make an “allowance” for 
this work ; hut it must he on the principles of the tariff. If the 
cause had been taken down to trial, with preliminary examina­
tions, subpmnas, brief's, consultations and a long, anxious and 
weary trial, the solicitors at the end of it, even if they had 
acted as counsel and entitled to all the fees, could not, it seems 
to me, have taxed as large a hill as the one now under discussion.

1 think the Master should reconsider this one item in the 
hill of costs, which, to my mind, is altogether excessive, and 
should fix it on the principles of the tariff, and should, in 
doing this, consider also the amount already allowed for the 
other services set forth in the hill of costs.

The judgment of Mr. Justice Metcalfe is reversed with costs, 
this appeal is allowed with costs, and the matter is referred 
hack to the Taxing Master to reconsider the fee of $3,500 taxed 
and allowed by him, and to lix the fee or allowance for settle­
ment.

Pkkditk, J.A. :—The main question that arose in this matter 
was settled by the judgment of Robson. J., a judgment with 
which 1 fully concur. The hill as rendered in the tirst place 
consisted of one item : “Fee on settlement, $9,500.” An order 
had Iksni obtained on pracipc for the taxation of the hill. Roth 
the client and the solicitors attended on the taxation and neither 
party took any objection to the validity of the order or to the 
jurisdiction of the taxing officer. The taxing officer allowed 
the solicitors, as remuneration for their services, five per cent, 
on the estimated value of the property recovered. From this 
an appeal was taken to Rolison, J., who held that the nliove 
method of arriving at the amount to he allowed to the solicitors 
was not authorized. The hill was referred back and the solici­
tors were given liberty to deliver an amended itemized bill.

Accordingly an itemized bill was delivered. This hill has
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been taxed and only one item was disputed on the appeal to this 
Court. That item was the fee allowed upon the settlement of 
the suit of McGibbon, the client, against Messrs. Oldfield, Kirby 
& Gardner. In making the charge there was a lengthy precis 
of the conferences, negotiations, attendances, etc., by the solici­
tors extending over a period of more than a month while the 
settlement was being discussed and brought to a conclusion. It 
was regarded as one item by the parties and was taxed as a fee 
on settlement which would include all the work of the solicitors 
during the month or so they were engaged in effecting the settle­
ment. I see no reason why a separate charge should be made 
for each conference or attendance while they were so engaged. 
The taxing officer could take into account, as no doubt he did, 
all the work done, the time spent and the skill exercised in 
iffecting the settlement: and while arriving at the amount of 
the fee, he could look at the summary of the work accompany­
ing the charge in order to estimate the volume of the work done 
and the time spent upon it.

The fee on settlement was charged at $8,480, and the taxing 
officer allowed $11,500. Upon appeal Metcalfe, J., said, in giving 
judgment: “I cannot find that the sum allowed is either exorb­
itant or so excessive as to justify my interference.” lie there­
fore dismissed the appeal with costs.

The item in the tariff relating to fee on settlement, referred 
to by Robson, J., in his judgment, gives the taxing officer the 
very widest discretion as to the amount to be allowed, subject, 
of course, to appeal. In arriving at the quantum to be taxed 
on such item, the taxing officer may well take into account the 
amount involved, the time expended, the skill exercised in the 
negotiations, and the success achieved. In the present case the 
client obtained everything he sought to recover by the suit. The 
solicitors are to be credited with having conducted the litigation 
and the negotiations for settlement with great professional skill 
and business capacity, and with having l>een completely suc­
cessful in their efforts. The taxing officer should, therefore, 
allow them a fee which would, in his judgment and discretion, 
be commensurate with the services rendered. But, taking into 
account everything that should be considered, has he exercised 
a proper discretion in allowing so large a sum as $.'1,500 in 
respect of this one item? This charge, I find, covers confer­
ences, consultât ions, correspondence and advice extending over 
a period from 18th October to 24th November. Something was 
done in connection with the settlement on twenty days out of 
that period, but on several of these merely a letter was written 
or a communication from the client rend and considered.

If the action had been proceeded with in the ordinary way 
down to trial and judgment, without any settlement having Ihm-ii 
proposed or considered, and the client hud been completely
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successful, is it reasonably probable that the solicitor and client 
bill in the suit, from instructions to trial and judgment and 
including counsel fees, would have been taxed at as much as 
the single item that has been allowed as a fee on settlement ? 
We must bear in mind that there was no special contract made, 
as the statute permits, between the solicitors and the client, and 
that all question as to remuneration by way of percentage on 
amount recovered has been eliminated by the judgment of Hob­
son, J., which is binding upon the parties. The taxing officer 
should allow, under this item, only the amount which the solici­
tors’services in respect of the settlement were reasonably worth, 
taking all the circumstances into consideration, but bearing in 
mind that in the rest of the bill liberal remuneration has been 
allowed for every other service performed by the solicitors in 
connection with the suit.

Cases such as lie Johnston, 3 O.L.R. 1, and lie Attorneys, 26 
U.C.C.P. 495, do not affect the question under consideration in 
this appeal. They referred to services performed in connection 
with matters not in actual litigation and in respect of which 
there was no tariff provided. The “fee on settlement” in this 
bill of costs covers the compromise of a suit in actual litigation 
and is an item specified in the tariff.

1 think the bill should be referred back to the taxing officer 
in respect of this item only, and that he should reduce it to such 
an amount as should reasonably be allowed, taking into account 
all the facts and circumstances, the amount involved, the result 
achieved, the time spent in the negotiations, etc. At the same 
tine* the taxing officer should liear in mind that he is taxing an 
it* m in a bill of costs relating to litigation, and that the quantum 
diould be fixed in accordance with the intention of the tariff. 
The amount to be allowed as a fee on settlement should be in 
some measure commensurate with what is usually taxed in respect 
of items of similar or greater importance, such as counsel fees, 
having regard to the circumstances to which I have above 
referred.

Cameron, J.A. :—This appeal arises out of a bill of costs ren­
dered by the solicitors to their client, such casts having been 
incurred in and incidental to an action brought against the 
parties defendant to set aside a sale of certain land in Winnipeg. 
This action proceeded as far as the pleadings and an order for 
production, and was then compromised, the defendants con­
ceding the plaintiff’s claim ami re-conveying the property, each 
side bearing their own costs.

In the first instance a bill was rendered containing items of 
disbursements which were not disputed, and an additional item : 
“Fee on settlement, *9,500.” On taxation this was reduced to 
*7,976.44, being at the rate of W/i on the difference between the
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MAN. amount of the sale and the value of the property as estimated 
c A by the client. This taxation was reviewed on appeal by Mr. 

Justice Robson, who held that the method applied by the taxing
---- officer was unauthorized, but gave liberty to the solicitors to

Piumpps (*e^ver an amended itemized bill. 
and NVhitla. Thereupon the hill now in question was delivered. Objection 

— was taken on taxation mainly to two of the items: that of $255 
rneron. . for senr(.ijjng the titles to properties adjacent to that in ques­

tion, in which certain of the defendants had been interested; 
and the other of “Fee on settlement as per negotiations, October 
18 to November 24, $8,480.” This item is preceded by a series 
of statements us to interviews, consultations, etc., with reference 
to the settlement ultimately carried out, extending from October 
18 to November 24. In respect of these, charges arc not made, 
it being indicated that they should be considered as contained 
in the charge of $8,480.

The item of $2.55 was reduced by the taxing officer to $153, 
and that of $8,480 was reduced to $3,500.

From this taxation the client appealed to Mr. Justice Met­
calfe, who refused to interfere and dismissed the appeal with 
costs. It is from this order of Mr. Justice Metcalfe that the 
present appeal is taken.

I take it that Mr. Justice Robson is unquestionably sound in 
his view that, unless there is a contract between a solicitor and 
client for a percentage under sec. 65, R.S.M. ch. 95, the tariff 
promulgated under the King's Bench Act provides us with the 
only measure of a solicitor's remuneration for litigious business. 
The Legislature has expressly provided that a solicitor may make 
a contract with his client for remuneration “in lieu of or in 
addition to the costs which by any tariff in force are allowed.” 
Such remuneration may be a portion of the proceeds of the sub­
ject-matter of the action or “in the way of commission or per­
centage on the amount recovered . . . or on the value of the 
property” in question in any action (see. 65, ch. 95, R.S.M.) 
All of which enabling provisions negative the proposition or 
contention that the solicitor, in the absence of a contract, can 
recover from the client for charges based on the measure auth­
orized for the first time by the above section.

Is that not precisely what the solicitors are doing heref It 
is true that they have detailed at length particulars of inter­
views and consultations and correspondence. But that does not 
affect the consideration that the charge here made is, not in 
form, but in substance, the same as that allowed by the taxing 
officer on the first taxation. I do not mean, of course, that the 
amounts are the same, but the basis upon which the charge is 
constructed is substantially the same in one case as the other. 
That is to say, the solicitors in making the charge, though not 
formally adopting a percentage basis, are doing so in reality.
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The amount of the charge clearly bears a relation to the amount 
apparently saved to the client by the institution of the action ; 
it is because the value of the property recovered is large that 
the fee charged is of such commanding proportions. This has, 
it is true, been reduced by the taxing officer, but even when so 
reduced remains a charge based on the value of the property, is 
therefore fixed on a commission or percentage basis, and conse­
quently not authorized by law.

Rut the tariff of fees now in force does make provision for 
a charge for compromise of action. “When it is proved that 
proceedings have been taken by solicitors out of Court to expedite 
proceedings, save costs, or compromise actions, an allowance to 
be made therefor, in the discretion of the taxing officer.” How 
is the word “allowance” to be interpreted? Clearly I should 
say by reference to the other items found in the published tariff. 
The taxing officer is to make an allowance in such cases in 
analogy to those allowable under the fixed items of the tariff, 
and his discretion is to lie exercised with respect thereto as in 
the cases where the amounts are expressly stated. Having this 
in view, and examining the tariff throughout, I can see nothing 
that authorizes the taxation of such an allowance as $3,500. Sup­
posing there had been inserted opposite the tariff item above 
quoted as taxable the sum of $50, an amount larger than any 
other that appears in the tariff, I would say that the charge of 
$3,500 allowed is so disproportionate as to be manifestly different 
in kind from that contemplated by the tariff, and therefore not 
within the limits of items taxable in litigious business as between 
solicitor and client. The result follows that, if solicitors wish 
to take advantage of the provisions of sec. 65, they must do so, 
directly, bv express contract, and that they cannot do so, indi­
rectly, by framing their charges on the veiled assumption that 
the section applies whether there be a contract or not. In the 
absence of an express contract the solicitors arc left to their 
strict rights.

This conclusion is in accord with the considered judgment of 
Mr. Justice Robson, which has not, as I see it, been strictly 
followed by the solicitors or by the taxing officer. It docs not 
seem to me that the bill (on examination of the items thereof 
in dispute) is made up as he directed and intended. Rut it would 
be of no advantage to require the solicitors to furnish a new bill.

No authority in the English or Ontario Courts has been 
quoted to us to justify the charge objected to, and I do not con­
sider that the authorities of the Courts of the United States are 
of assistance.

Mr. Justice Metcalfe in his judgment considered that lie 
Johnston, 3 O.L.R. 1, applies, and that a lump sum by way of 
quantum meruit could properly be allowed. Rut Mr. Justice 
Rollon points out a material distinction which more fully appears

MAN.

C. A. 
1913

£■
Phillipph

AND Will I LA. 

Cnmeron, J.A.



112 Dominion Law Reports. [12 D.L.R.

MAN.

C. A.

Re
Phillii’ph 

AND WhIIL'.
Cameron, J.A.

in Re Richardson, 3 Ch. Cli.H. 144. In that ease the solicitor 
became an agent for the sale of lands by virtue of a power of 
attorney. The present Chancellor of Ontario, then Mastcr-in- 
Ordinary, held that commissions charged as part of a bill were 
taxable, lie quotes with approval the following from Pulling on 
Attorneys :—

It comes within the legitimate and peculiar province of attorneys and 
solicitors at the present day to draw and prepare agreements, wills, deeds, 
settlements, securities and documents, and also to conduct negotiations, 
procure and solicit loans, superintend the management of and the letting, 
purchasing and selling of property, estates and annuities, to collect and 
receive rents, debts, etc., invest and dispose of moneys, and find sufficient 
securities for such purposes, etc., etc., thus acting generally in the distinct 
characters of procurators, negotiators, conveyancers, confidential advisers, 
agents, stewards, receivers, collectors, and scriveners.

Clearly the commissions on sales there claimed came within 
the limitations above specified by Pulling. And the Master 
found there existed a usage in Ontario, as in England, that an 
agent, whether solicitor or not, selling lands and collecting pro­
ceeds, should be paid by commission upon prices obtained and 
moneys remitted.

In lie Richardson, 3 Ch. Ch.R. 144, was followed by lie 
Attorney, 20 U.C.C.P. 495, where a commission was allowed on 
money’s paid out by a solicitor in the purchase of lands. In Re 
Johnston, supra, a solicitor was allowed a lump sum of $3,200 
for the collection of $70,000 from nine insurance companies.

The distinction between these cases and that now before us 
is apparent and is pointed out by Mr. Justice Robsou, and that 
is that a percentage basis may be applied in such cases as the 
sale of property and the receiving and investing or otherwise 
disbursing moneys, but it by no means follows that the services 
of solicitors in litigious business can be remunerated according 
to any such measure. On the contrary, we have a specific rule 
of our tariff covering exactly the case in point, and, reading the 
tariff as a whole, considering its various items and directions, 
it is impossible for me to come to any other conclusion than that 
the fee on settlement as charged and as taxed is not contem­
plated by its terms. No attempt has been made to support it 
by evidence of any binding usage that has grown up in England 
or in this province.

The client’s expressed willingness to pay generously for ser­
vices rendered constitutes nothing binding upon him.

I would not criticize the other items of the bill. They have 
not been closely scrutinized, and are not now seriously ques­
tioned, although allowed upon a generous scale. Rut, as to the 
principal item, it is simply a case where the solicitors might, at 
one stage, have protected themselves by a contract. Whether 
they could or could not is, however, immaterial. They have not
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done so and cannot now evade the statute by claiming to recover man. 
on an implied contract what an express contract alone could q a
give them. It is asserted, and not controverted, that the soliei- 1913
tors gave to their client skilful and effective service. But I see ----
nothing in any of the circumstances that entitles them to re- p,„,uhph 
muneration on any other scale than that prescribed by the tariff, and W hui.a

I would allow the appeal and would refer the bill back for _ ----. , , . , • 1 . . . ... Cameron. J.A.taxation, under and in accordance with the provisions ot the
tariff now in force, to the taxing officer, who should, in fixing 
the principal item in dispute, not lose sight of the liberal allow­
ance made the solicitors in respect of the undisputed items.

IIaggart, J.A., dissented, but delivered no written opinion. iinmrt.j.A.

Appeal allowed, IIaggart, J.A., dissenting.

COLONIAL ASSURANCE CO. v. SMITH.

Manitoba King's Bench. Trial before Curran, J. April 23, 1913.

MAN.

K. B.
1. Corporations and companies (gVE4—230)—Dividends—Impaired 1913

CAPITAL. ------
It ia ultra vires on the part of a stock company to declare a divid­

end, no matter how small, at a time when its capital is impaired.
2. CORPORATIONS AND COMPANIES (g VC—185)—TRANSFER OF SHARES—

Pl'RCHASE OF ITS OWN SHARES.
A joint-stock company, incorporated in Manitoba, has no right to 

purchase its own shares.
[Trevor v. Whitworth, 12 A A1. 409, referred to.]

3. Corporations and companies ( gIVB 4—60)—Ultra vires transac­
tion—Ratification precluded.

An illegal or ultra vires transaction on the part of a stock company 
cannot be ratified, sanctioned or authorized by the shareholders, either 
through a majority or by the whole body acting in concert.

[Trevor v. Whitworth, 12 A.C. 409, referred to.]
4. Corporations and companies (gVA—108) —Capital stock—Bonus

shares.
The issue of paid-up shares of stock to the promotors of a stock 

company, otherwise than for value, is a breach of trust on the part 
of the directors, and the company or its creditors are entitled to 
have such shares treated as not paid-up, unless they are in the hands 
of a boni] fide holder for value without notice of the facts, or perhaps 
unless they are in the hands of persons who though they have notice 
themselves, derived their title through a bond fide holder for value 
without notice, or unless the company is otherwise precluded from 
shewing that they have not been paid up.

[Lindley on Companies, Oth ed., 5441, specially referred to.]
5. Corporations and companies (glVC—55)—Corporate action—Use 

of company’s name as plaintiff.
Though the name of a joint-stock company cannot be used as a 

party plaintilT in an action unless authorized by resolution of the 
directors or shareholders, where such objection is interposed by the 
defendants as against a rival faction suing as shareholders to set aside 
an ultra vires transaction of the company, the court may refuse to
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strike out the name of the company as a party plaintiff where it is 
clear that the rights of the company should be protected either by 
having it a party plaintiff or party defendant, ami where the defence 
has not produced any evidence to show that the personal plaintiffs do 
not represent the majority of the shares.

|Foss v. Harbottle, 2 Hare t!tl ; Russell V. Wakefield Water Works 
Co., LjR. 20 Eq. ('as. 4-74; Lindsay v. Imperial Steel ami Wire Co., 21 
O.L.R. 375; Re Met! ill Chair Co. (Mu tiro’s ease). 5 DiL.lt. 73, and 
Re Jones and Moore Electric Co., 18 Man. L.K. 540, referred to.]

The plaintiff's in this action were the Colonial Assurance 
Company, R. M. Simpson and J. Halpenny, who sued as well on 
behalf of themselves as of other shareholders of the company. 
The defendants were William Smith and Mary E. Smith, his 
wife.

The action was brought to set aside certain allotments of 
stock, and for repayment of the moneys received by defendants. 

Judgment was given for the plaintiffs.
(i. A. Elliott, K.C., and W. L. Me Laws, for the plaintiffs.
A. It. Hudson, and T. II. Johnson, for the defendant*.

Curran, J. :—This is an action brought in the name of the 
company and of Robert M. Simpson and Jasper Ilalpeuny, 
shareholders, who sue as well on behalf of themselves as of all 
other shareholders of the company, against the defendants, who 
are also shareholders of the company and are man and wife. 
The male defendant is the manager and president of the plain­
tiff company.

The company in question was originally the Manitoba In­
surance Association, incorporated by special Act of the Mani­
toba Legislature in the year 1889, ch. 52 of the statutes of that
year.

By sec. 6 of the Act the capital stock of the company was 
fixed at $250,000 divided into 2,500 shares of $100 each, “which 
shares shall be and are hereby vested in the several persons who 
shall subscribe for the same, etc.”

Section 13 provides that the board of directors shall require 
five per cent, of the capital stock subscribed to be paid at the 
time of subscribing for the same and makes provision for calls 
on capital stock as required, limited to an amount not greater 
than ten per cent, of the amount subscribed, and provides that 
•three months shall elapse between calls. Provision is also made 
that the hoard may, by resolution, forfeit shares in case tin- 
owner shall neglect or refuse to pay any call thereon for three 
months after the same has become payable.

Section 15 gives the usual power to the directors to adminis­
ter the affairs of the company, to regulate the allotment of 
stock, the making of calls thereon, the payment thereof, tin- 
issue and registration of stock certificates, the transfer of stock, 
the declaring and paying of dividends, etc.
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Section Iti, which was repealed in the year 1909, empowered MAN. 
the board of directors to appropriate and pay the holders of 
capital stock out of the profits, interest not exceeding 10 per lgi3*
cent, per annum on the amount actually paid in on such stock, -----
and after payment of such interest, to appropriate and pay to x^h'vinn<' 
such shareholders such amount of the net profits, in such pro- ‘ * Co. * * 
portions as they shall deem safe and expedient, as dividends or , *>• 
bonuses; but not at any time to exceed four-fifths of such net 8mith‘
profits, provided that no such dividend or bonus shall be paid <’'ur»n.j.
until at least 10 per cent, of the grass amount of risks carried 
by the company shall be set aside and held as a guarantee and 
reserve fund by the company.

Section 19 prohibited assignments of stock until all arrears 
in respect thereof had been fully paid up.

Section 21 prohibited the company from commencing busi­
ness until $50,000 of stock had been subscribed, and 10 per cent, 
therein actually paid in and deposited with the provincial treas­
urer in cash or in the stock, debentures or securities of the 
Government of the Dominion of Canada, or of this Province, or 
of any school district thereof.

It is not necessary to notice any other of the provisions of 
this Act.

Apparently nothing was done with the charter, and in the 
year 1900, the defendant, William Smith, acquired it for the 
sum of $100—just how, does not appear—and caused a change 
of name to the Colonial Assurance Co. to be made.

At this time there appears to have been associated with the
male defendant, J.------------, II. E. Robison, and Israel Beu-
netto, who paid in to him the sum of $50 each, evidently in con­
nection with the acquisition of the charter.

The male defendant was the manager of the Colonial In­
vestment Company, engaged in the loaning of money upon mort­
gages of real property. In connection with such mortgages, in­
surance against tire, was placed upon the buildings situated 
upon any mortgage security. This evidently suggested the idea 
to the defendant, William Smith, of acquiring this old charter 
and going into the business of fire insurance himself ; hut, before 
doing so, however, he decided to give the matter a practical test 
as to profits, and during the five years between 1900 and 1905, 
the business of insuring borrowers of the loan company against 
loss by fire was carried on, apparently by the Investment Com­
pany through the defendant William Smith. No policies of in­
surance were issued, nor any kind of contract to protect the in­
sured, who were, moreover, ignorant of this omission, and ap­
parent lack of protection. The premiums for such alleged in­
surances were collected from the lforrowers by the Investment 
Company and always retained by that company, and these pre-
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miums accumulated during the said period of five years to the 
sum of $3,669.15 net. This money, I think, really belonged to 
the Investment Company, who, during these five years, had 
virtually become their own insurers. The Assurance Company 
had not yet been organized and was not in any way responsible 
for or connected with these alleged insurances. The entries 
shewing the receipt of the various sums of money for premiums 
of insurance by the Investment Company during this five-year 
period appear on pages 4 to 27, both inclusive, of exhibit 4. 
which is a cash-book of the Investment Company.

Such then was the position of matters in February, 1905, 
when the defendant William Smith and his associates before- 
named, decided to organize the Colonial Assurance Company 
and commence business. The first meeting of shareholders was
held on February 16, 1905, at which Bennetto, J.----------- ,
Robison, and the defendants were the only persons present, and 
such persons were treated as shareholders of the company, 
with the usual legal rights in the premises. A code of by-laws 
was enacted and the same five persons were elected the first 
directors of the company.

By by-law 17 of the shareholders, appearing on page 40 of 
exhibit 3, which is the minute book of the company, the directors 
were required to issue $50,000 of stock of the company, of 
which $25,000 shall lie fully paid up. The directors elect neld 
a meeting after the shareholders meeting had adjourned and 
proceeded to pass the following resolution :—

That the promoters of the company lie allotted the mini of $*20.0011 
in fully paid-up stock of the company, euch allotment to ibe as compensation 
for organizing the company, costs of obtaining the charter, procuring the 
amendments thereto and for all sen*ices and expenses of and incidental 
thereto.

At the same meeting the directors passed another resolution, 
which is as follows:—

That the applications of Israel Bennetto, J---------. William Smith. II
K. Kohison and M. K. Smith for $.‘>.000 of stock each be accepted and stock 
so applied for be allotted to each of the said jmrties and certificates of the 
same be issued, dated January 1, 1905; that 15 per cent, be the first call 
upon this stock.

At the same meeting the directors passed another resolution 
in the following words :—

That the directors borrow from the Colonial Investment Co. of Winni­
peg. the sum of $1,000 at R per cent, per annum, interest payable half 
yearly.

The promoters of the company, Bennetto, J.----------- , Robi­
son, and the two defendants, made application for the issue of 
promoters stock in accordance with the first of these resolutions. 
These applications were put in at the trial as exhibit 2, an*
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signed by the promoters, and are dated January 16, 1900. In MAN.
each one the applicant applies lor 50 shares of stock of The K B
Colonial Assurance Co., said shares to be fully paid up. v.H3

In accordance with these applications and the resolution of 77i~lx, 
the directors before recited, stock certificates, exhibit (i, for 50 Assvkancb 
shares each, were issued to each of these parties, stating the Co.
said shares to be fully paid up. These shares were known as 
series “A” in the company’s dealings, and are so designated in 
this judgment.

All these shares subsequently were acquired by the defendant 
William Smith, and were afterwards surrendered by him to the 
company for a cash consideration, as will more fully appear 
hereafter.

In pursuance of the second resolution of the directors, before 
referred to, written applications for shares were made by Ben-
netto. J. ------------, and Robison and the two defendants eaeli
for 50 shares of stock. These applications are dated January 
Ifi, 1905, and were put in at the trial as exhibit 5, and by them 
the applicants each applied for 50 shares of stock of the Colonial 
Assurance Co.,
on which n call of 15 per cent, shall !>e made, and the balance in accordance 
with the by-laws of the company.

Accordingly, stock certificates for 50 shares each to these 
parties were issued, shewing 15 per cent, paid thereon. These 
certificates were put in at the trial as exhibit 7, and were known 
to the company as series “B,” and are so designated in this 
judgment.

With regard to series “A.” or promoters stock, I find as a 
fact, that no money or money’s wortli whatever was paid by the 
holders of these shares to the company as the consideration for the 
issue of such shares, but that such issue was a gift pure and sim­
ple, to the recipients. Smith, on his examination for discovery, 
attempts to give some explanation to the effect that there was a 
consideration for the issue of this stock, which I think is wholly 
illusory. He says that he and his associates estimated that the 
value of the business which had been procured during the five 
years, the connection formed, and the praspects of future busi­
ness. would be worth $25,000 to the Assurance 'Company; and 
this is the only explanation that he can give. He admits that 
n i money whatever was paid for this stock. Now, from the way 
in which the alleged insurance business had been carried on 
during the five years prior to the organization of the Assurance 
Company, I think that any good-will which attached to such 
business, if there was any, belonged to the Investment Company, 
and to no one else, and holding this view, I do not see how this 
good-will could he put forward as a consideration from these 
promoters to the Assurance Company to support the issue of
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Ahschanck $3,750, and apparently to lend colour to the payment of this 
Co. money by the individuals to whom the stock was issued, namely,

J.----------- , Bennetto, Robison and the two defendants, certain
-— entries were made in exhibit 4, a cash-book of the Investment

Curran,j. Company, on p. 34, from which it is made to appear that the 
sum of $750 had been received from each of these parties, or was 
at their credit with the Investment Company. The defendant 
William Smith was interrogated as to the source from which 
this money came, and he says it came from the Colonial Invest­
ment Company, that no cheques were issued to these parties for 
the amounts, but that there was merely a transfer made in the 
books.

The witness Dick, who was the secretary of the plaintiff com­
pany. swore that he did not know where this money came from, 
that the money was paid in on February 16, 1905, to the Invest­
ment Company, in whose custody it has always remained. He 
further stated that not a penny of this money was ever paid out 
to the Assurance Company.

I think there can be no doubt but that this fund was, to the 
extent of $3669.15, made up of the accumulations before re­
ferred to from insurance premiums in the hands of the Invest­
ment Company. In fact, Dick says in his evidence, that the en­
tire fund which the Assurance Company began with was $5,469.- 
15, made up of this $3,669.15 in the hands of the Investment 
Company, $200 put in by the promoters and $1,600 borrowed 
from the Investment Company; but it must be borne in mind 
that none of this money ever found its way into the treasury of 
the Assurance Company, but always remained in the custody 
and under the control of the Investment Company.

I cannot see, therefore, how any part of this fund can be 
considered as belonging to any of the promoters. To the ex­
tent of the accumulations in the hands of the Investment Com­
pany, I hold that such money was the property of the Invest­
ment Company and was not the property of the Assurance Com­
pany or of the promoters.

Now, it is claimed by the defendants that the Assurance Com­
pany Invested $5,000 of its funds on January 1, 1905, in pre­
ferred permanent stock of the Investment Company (exhibit 29) 
and again another $5,000 on January 1, 1906, in the same 
class of stock of the Investment Company (exhibit 25), and that 
both of these investments were repaid by the Investment Com­
pany to the Assurance Company on September 14, 1911, by ex­
hibit 30. I cannot find that the Assurance Company had $5,000
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of its own funds to invest on January 1, 1905; no shares were man. 
authorized to be sold until February 17, 1905, and then only K B
250 shares, on which the directors purported only to call up 1013
15 per cent, or $3,750. Even if this call had been paid, which it ,-----
was not, it would not have produced sufiirient capital to make yssmuncb 
this investment. I think this stock transaction by which ex- Co. 
hibit 29 was issued was wholly fictitious to lend colour to the smm,! 
attempt to shew that the Assurance Company had received pay- ‘ i—"
ment of the 15 per cent, coll, and that the series ‘ IV’ stock was ViirT,in. J-
validly issued.

1 hold, therefore, as a question of fact, that the 15 per cent, 
required to be paid upon series “IV’ by the applicants for that 
stock was never in fact paid, and that the statement in the stock 
certificates themselves that such payment had been made was 
wholly untrue.

The next transaction called in question in this suit affecting 
these shares, both series “A” and “IV’ took place on February 
14, 1906, at the first annual meeting of the shareholders of the 
Assurance Company, when the following resolution was 
passed :—

That a dividend »f 12Vi |H*r cent, lie declared upon the subscribed 
stock of $50,000. ami that cheque* for that amount lie drawn.

Also,
That a call of 25 |H»r cent, on the subscribed stock of $25,000 which i* 

not fully paid up he made, and that the amount of Haiti call be paid within 
twenty-one days from the date thereof.

In accordance with the first of these resolutions, cheques for 
$1,250 each, of the Investment Company, put in as exhibit 9,
were issued to Bennetto, Kobison, J ---------, and each of the
defendants. These cheques were in payment of the 12'/* per 
cent, dividend on both series “A” and “B” of the company’s 
stock. The money to pay this dividend would, in the ordinary 
course of business, have come out of the Investment Company’s 
bank account, and was not paid by the Assurance Company at 
all. None of these cheques, were, however, cashed by the indivi­
duals to whom they were made payable, but were endorsed over 
to the Assurance Company and further endorsed by it to the 
Colonial Investment Company, so that the issue of these cheques 
did not in any way disturb the funds of either company, and so 
far as the Investment Company was concerned, simply resulted 
in a cross-entry in its bank account. The reason for the cheques 
being used in this way is to be found in the second of these two 
resolutions, making a 25 per cent, call on series “B.” Out of 
this dividend this call of 25 per cent, was paid, and accordingly, 
to give colour to the transaction, new stock certificate were is­
sued to the promoters for series “B” stock to replace exhibit 
7, the original certificates; such new certificates shewing on their
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1013 It is contended by the plaintiffs that the payment of this
Comxni dividend was wholly illegal—firstly, because no reserve fund

Assurante been provided for as required by sec. 10 of the company’s 
Vo. act of incorporation. Smith, in his examination for discovery,

Smith expressly admits this fact ; secondly, because at that time there
---- were no profits out of which such a dividend could be declared,

cumn, j. am| that it was of necessity paid out of capital. I agree with 
both of these contentions.

The call of 25 per cent, was illegal us being in excess of what 
was permitted by the act of incorporation, and furthermore, 1 
am of opinion, that the payment of this dividend to these par­
ties was illegal because their stock was then in arrears in respect 
of the first call of 15 per cent., which I hold had not been paid, 
and which was required to be paid by the resolution of February 
17, 1905, and even if the Assurance Company was then in a 
position legally to pay a dividend of this amount, these parties, 
being in arrears, in respect of their stock, had no right to re­
ceive any dividends, nor had the company any right to pay 
them any dividends.

No further dividends were paid until the year 1910. During 
this interval, the defendant, William Smith, appears to have 
acquired all the shares held by Ben net to, J----------- , and Robi­
son ; these gentlemen having retired from the company. Their 
resignations as directors were accepted by the company at a 
meeting of shareholders held on May 7, 1909. The defendant
William Smith claims to have paid J----------- , the sum of $5,-
120.75, and -to Robison the sum of $6,000, for their respective 
holdings of both series “A” and “B” stock. It does not ap­
pear what he claims to have paid Bennetto. This transaction 
may have been a bona fide one so far as the payment of the 
money was concerned ; but in buying this stock from these par­
ties, the defendant William Smith, did so with his eyes open ; 
he knew every fact and circumstance in connection with the 
issue of this stock from the time it was first allotted, and he can­
not claim that he was a bond fide purchaser from a duly regis­
tered owner without notice or knowledge of any defects in the 
title of such registered owner. Apparently this purchase in­
cluded both series “A” and “B” held by these parties; but I 
have no means of knowing how much of the alleged purchase 
price should be allocated to series “A” and how much to series 
“B.” At this time it would appear that, on series “B,” 40 per 
cent, had been credited by the Assurance Company. It would 
appear that section 19 of the Act of incorporation was a bar 
to any legal assignment of this stock from these parties to tie- 
defendant William Smith, as nothing whatever had been paid 
upon cither series.
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On February 16, 1010, the directors of the Assurance Com­
pany passed the following resolution :—

That a dividend of 20 per cent, be paid on the par value of aerie* 
“A” stock and 50 per cent, on series “B,” “C" and “D” on the amounts 
paid in for these several classes of stock, 
and a further resolution,
that calls lie made upon holders of series “B," “C" and “l>” classes of 
stock to the amount of 5 |ier cent, per annum for each 10 |ht cent, paid 
on account of stock—equalling in each case the amount of dividend tie-

It may be noted here that stock series “C” and “D” nre 
not in any way called in question in this suit, so that these re­
solutions must be regarded, for the purposes of this suit, as deal­
ing only with aeries “A” and “B.”

In pursuance of the first of these resolutions a.............of
$5,000 was paid to the defendant William Smith, by cheque of 
the Colonial Fire Assurance Co., dated February 22, 1010, put 
in at the trial as exhibit 12. The defendant William Smith, up­
on his examination for discovery, page 50, says that this cheque, 
referred to on such examination as exhibit Y. was in payment 
of the 20 per cent, dividend on series “A.” He also says, at 
page 00 of such examination, that n further amount of $5.000 
was paid to him by a cheque, exhibit 2d, referred to on the ex­
amination as exhibit Z. This is also the cheque of the Colonial 
Fire Assurance Co., and is dated February 22, 1010. It covers 
50 per cent, on the amount then alleged to have been paid in on 
series “B,” namely, 40 per cent. ; and 40 per cent, on $25,000 
would be $10,000, and 50 per cent, of this last amount is the 
amount of this cheque.

The former of these cheques, exhibit 12, the defendant Wil­
liam Smith cashed and got the money for. The latter, exhibit 
23, he deposited to the credit of the Assurance Company, so 
that the funds of that company were only disturbed by the pay­
ment of the former cheque, and not at all by the issue of the 
latter, the only effect of which was to give the defendant William 
Smith a further credit of $5,000 on his series “B” stock, ami 
caused a cross-entry to appear in the Assurance Company's 
liooks.

As before stated, the defendant William Smith had acquired 
all the shares held by the original promoters, making his hold­
ings in this respect 200 shares. The outstanding certificates 
shewing 40 per cent, paid were surrendered and the amount 
“forty” in each was changed or intended to lie changed to 
“sixty,” as appears in exhibit 21. Kxhihit 21 apparently re­
presents the existing stock certificates now outstanding for these 
shares.

At this time the clause in the Act of incorporation, section
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16, requiring a ten per cent, reserve fund, had been repealed, so 
that objection no longer existed as to the payment of dividends.

It was urged that this dividend was illegal because paid out 
of capital. The reports issued by the company for the previous 
year, 1910, to their shareholders, were produced, also the re­
turns made to the Government, and from these, counsel for 
the plaintiffs, attempted to shew that there was a deficit of at 
least $45,000 on capital account. I do not pretend to be able to 
analyze these statements and say definitely whether or not there 
was such deficit. I do not think sufficient evidence upon this 
point has been produced as to the company’s transactions dur­
ing the year 1910, to enable me, even if 1 were competent to do 
so, to give a reliable answer to this question. However, I am not 
driven to do this. The witness Hooper, who was one of the 
auditors of the Assurance Company, and was also a director, 
and who had been in touch with the affairs of the Assurance 
Company for some years, says that there was impaired stock 
ever since 1909; that he knew there was impaired capital when 
these dividends were paid. Hooper is a witness put forward 
by the defence, and I think, from his knowledge of the affairs 
of the company, I am justified in accepting his statement upon 
this point, and in finding as a question of fact, that there was 
impairment of capital in the years 1909 and 1910. Certainly, 
under such circumstances, no company could justify the pay­
ment of even the smallest dividend.

I do not think, however, that there was in fact any bond 
fide payment of this dividend in 1910, on series “B” stoek. At 
most it was a paper transaction which benefited the defendant 
William Smith and did not take out of the treasury of the As­
surance Company one dollar; its ultimate effect, however, would 
he detrimental to the company, and its other shareholders, as, if 
effect is given to this payment, the company’s liability in re­
spect of this stock scries “B” will, of course, be increased by 
that much and its paid-up capital, upon which dividends in the 
future will be payable thereby illegally increased.

There remains but one more transaction to investigate, and 
one which, to my mind, is even more extraordinary than those 
which I have so far considered. As stated before, the defendant 
William Smith had become possessed of all of the series “A”
stock outstanding, held by Rennetto, Robison and J-------- and
his co-defendant, amounting to 200 shares, on which as I have al­
ready found, nothing whatever had been paid to the company. 
At a meeting of the directors of the Assurance Company, held on 
January 11, 1911, the following resolution was passed:—

That the company, out of it* funds, pay to William Smith, president 
and manager of the company, the aum of $0,000 in consideration of hi* 
surrendering and cancelling to the company certificates of stock No. 35.
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36, 37, 38 and 39, representing 260 shares of series "A” stock of the com­
pany, fully paid up, of the par value of #25,000.

This resolution covered not only the shares of the three 
other promoters, but the shares held by both defendants, being 
in fact, the whole allotment of promoters stock authorized at 
the meeting of February 17, 1905. This resolution of the dir­
ectors was confirmed at the annual meeting of shareholders held 
on February 22, 1911, and in accordance with these resolutions 
the plaintiff company issued its cheque, dated May 10, 1911, to 
William Smith for $9,000. This cheque is put in as exhibit 13, 
and was duly cashed by the defendant William Smith, and the 
stock certificates before referred to were surrendered to the 
company.

In his examination for discovery, the defendant William 
Smith says, as to this transaction, that the real consideration for 
surrendering this stock was $14,000, made up of $5,000, the 
dividend on seriet “A” stock paid by exhibit 12, before re­
ferred to, and the $9,000 then paid to him.

This transaction is objected to as being illegal and ultra vins 
the company, being, in effect, a transaction in the nature of a 
purchase by the company of its own stock. Even if these shares, 
scries “A,” had been validly issued in the first place, I think 
the transaction was beyond the powers of the company as it 
clearly amounted to a dealing by the company, by way of pur­
chase, in its own shares. And I think it more than ever ques­
tionable when it is remembered that this stock was lionus or 
promotion stock, for which the company had never received a 
dollar of consideration, and the transaction, in my opinion, was 
little short of an act of plunder, which could only have been 
honestly assented to by the shareholders under a clear misunder­
standing of the facts and the company’s legal position. Whe­
ther or not Smith could command a majority of the votes of 
both directors and shareholders, which enabled him to carry 
through this transaction, I cannot say; but it was apparently 
sanctioned by the shareholders; and w’hcther or not misrepre­
sentation was resorted to, to secure their consent is immaterial 
in the view I take of the transe ion.

The plaintiff Simpsou was not at the shareholders’ meeting 
at which this resolution was confirmed, and says he first learned 
of tin- transaction in the month of August or September follow­
ing. The plaintiff, Halpenny, was at the meeting, and strongly 
objected to the transaction, and refrained from voting. lie 
says, in hie evidence, that there was no explanation given about 
the promoters stock, and that, to his mind, all that appeared was 
that $9,000 was going out for which nothing had been received.

An illegal or ultra vires transaction cannot be ratified, sanc­
tioned or authorized by shareholders, either through a majority
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or by the whole body acting in concert, and 1 think this trans­
action was clearly illegal, and must be set aside. The case of 
Trevor v. Whitworth, 12 A.C. 409, is authority for this, that a 
limited company, incorporated under the English Joint Stock 
Companies Act has no power to purchase its own shares, and 
that a claim based upon an alleged purchase of shares by the 
company from a shareholder could not be sustained. The trans­
action was held to be ultra vires. I think this law applies to 
this case, and that this transaction was also illegal and ultra 
vires the company and cannot be supported.

With respect to the issue of series “A” stock, Lind ley, on 
Companies, at 548, lays it down that the issue of paid-up shares 
otherwise than for value, is a breach of trust on the part of the 
directors, and the company and its creditors, are entitled to 
have such shares treated as not paid up unless they are in the 
hands of bond fide holders for value without notice of the facts, 
or, perhaps, unless they are in the hands of persons, who, though 
they have notice themselves, derived their title through a bond 
fide holder for value without notice, or unless the company is 
otherwise precluded from shewing that they have not been paid 
up.

I have examined a number of English authorities as weil as 
Canadian authorities, and they all seem to point clearly to this 
proposition, that an allotment of shares, otherwise than for value 
—that is, for money or money’s worth—is ultra vires of the com­
pany. In this case I have no doubt that it was not only ultra 
vires, but was an actual fraud upon those who might, in ignor­
ance of the facts, subsequently become shareholders in this com­
pany. That it was the intention of the promoters to offer stock 
to the public was undoubted, and from the evidence of the in­
dividual plaintiffs I must hold that they purchased their stock 
in the plaintiff company in complete ignorance of the existence 
of these promoters paid-up shares.

The witness, Corelli, who is also a stockholder, and who says 
he is interested in the success of this litigation, alleges the same 
thing. He was employed by Smith to effect sales of the com­
pany’s shares, and he sold nearly all the stock that was sold to 
the investing public ; and yet he swears he was kept in entire 
ignorance of the fact that these 250 shares of stock had been 
issued as fu.ly paid-sip when, in fact, nothing had been paid for 
them. I am asked by the defendants’ counsel to disbelieve Cor 
elli on this point. I do not see why I should. The defendant 
William Smith has refrained from going into the box—to my 
mind a very significant circumstance. The plaintiffs have been 
obliged largely to prove their case from admissions obtained 
from this defendant upon his various examinations for dis­
covery. It is true the witness, Hooper, called by the defence,
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says that the arrangement for getting rid of this promoters’ 
stock was instigated by Corelli for the purpose of assisting him 
in selling the company shares. He does not say directly that, 
to his knowledge, Corelli was aware of the fact that these shares 
had never been paid for. Corelli says that Smith told him that 
this stock had been paid for by assets of the old company, worth 
some $17,000. I think it highly probable that Smith did tell 
Corelli this, as the trend of his examinations for discovery seems 
to indicate that he had some idea in his mind that these pro­
moters were giving some value for this stock; but I cannot be­
lieve that he entertained this belief bond fide. As a man of 
affairs, business experience, and knowledge of company trans­
actions, it seems incredible that he could have honestly believed 
that value had been given by these promoters, including him­
self, for this stock.

A preliminary objection was taken at the trial by defendants’ 
counsel to the use of the company's name as the plaintiff in this 
action without the authority of the company.

The witness, Dick, as secretary of the company, swore that no 
resolution of the company authorizing the individual plaintiffs 
to use the name of the company as a party plaintiff to this action 
had been passed. It is further urged that the statement of claim 
does not allege that the individual plaintiffs control a 
majority of the stock or that any effort has been made to ob­
tain the company’s approval to the use of its name, or that any 
ultra virei or illegal act is threatened.

These contentions, in point of fact, are correct, and at first 
I was inclined to think that the use of the company’s name, be­
ing unauthorized by resolution of the directors, was fatal to 
the plaintiffs’ right to succeed in this action. Upon considera­
tion of the authorities, however, I have come to a different con­
clusion.

The general rule, at stated in Halshury, vol. 5, sec. 473, that 
the company’s name should be used as a plaintiff only by direc­
tion of the company—that is. the shareholders or directors - 
is subject to certain exceptions. If the use of the company’s 
name as a party plaintiff cannot be justified, I have eertainly 
power, under our rule 345, to amend the reeord by striking out 
the company as a party plaintiff, and adding it as a party de­
fendant. Such an amendment was allowed upon demurrer in 
Dwh It V. (lower, 6 Ch.D. 82. under the English rules of Court 
of 1875, Order 16, rule 12, and I would, if necessary, allow an 
amendment here in this way. But is this necessary 1

Daniels Chancery Practice, 73, lays down the proposition, 
that the exceptions from the general rule depend very much 
upon the neeessity of the ease—that is, the necessity for the 
Court doing justice. Again, the dictum of Wigram, V.-C., in
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Foss v. Harbottle, 2 Hare 491, cited by Jessel, M.R., in Russell 
v. Wakefield Water Works Co., L.R., 20 Eq. Cas. 474, makes 
it clear that, “the claims of justice will be found superior to any 
difficulties arising out of technical rules respecting the mode in 
which corporations are required to sue.” And again, the dictum 
of Jessel, M.R., himself, at 482, of the same case:—

A» I have before said, the rule ia a general one, but it docs not apply 
to a caw where the interests of justice require the rule to be dispensed with.

And again, the dictum of Malins, V.-C., in Gray v. Lewis, 
L.R. 8 Eq. Cas. 526, at 541

It is, moreover, to lie observed that, if this objection (one to the frame 
to a case where the interests of justice require the rule to be dispensed with, 
the oflicial liquidator is a defendant, the result would not materially a fleet 
the constitution of the suit. 1 am of opinion, therefore, that the objections 
taken to the plaintiff are not fatal to the suit which must be decided 
on its merits.

Tn view of our rule, which gives the trial Judge complete 
disci on and control of the question of costs, what does it 
matt , in a case such as this, upon which side of the record the 
company is placed, if one can be assured that its rights and in­
terests have been fully protected in the course of the litigation, 
and at the trial ? 1 have no doubt that such was the case here, 
as the success of the individual plaintiffs meant the success of 
the company, and I am satisfied that everything in reason was 
done by the plaintiffs’ solicitors to insure success in the action.

I have no means of knowing which set of shareholders has 
the control of the company, and can direct its motions. Un­
doubtedly, the company is split into two factions. It may 1m* 
that the individual plaintiffs are in the minority, and could not 
obtain the requisite authority from the directors or shareholders 
to use the company’s name as a plaintiff. If the purposes of 
the action were at all doubtful as to being in the company’s 
interest, I would have little hesitation in giving effect to the de­
fendants’ objection. Hut a consideration of the statement of 
claim, to say nothing of the conclusions I have reached, indicate 
clearly that the purpose of the action is wholly beneficial to the 
company. When this is the case, have I any right to assume 
that the shareholders, other than those implicated in the al­
leged acts of wrongdoing, would not be favourable to the pro­
ceedings, the successful result of which could only benefit them­
selves f I think not.

It is necessary that the company should be a party to this 
litigation. It is sueh a party, and although the individual plain­
tiffs have not shewn any authority for the use of its name as a 
plaintiff, the merits of the case can, I think, be determined just 
as well with the company as a party plaintiff as if it had origin­
ally been joined and now appeared upon the record as a part'
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defendant. At any rate the authorities seem to he clear that MAN. 
a corporator who uses the name of a corporation as plaintiff 
need not have the previous sanction of the corporation for such lii11 
use of its name : Pender v. Lushington, 6 Ch.D. 70; Harbin v.
Phillips, 23 Ch.D. 14. Colonial

The defendants took formal objection to this want of auth- Co'. * 
ority, as a ground of defence, in clause 18 of their statement of 
defence, alleging that the company had l>een wrongfully and 
without its consent, and against its wishes joined as a party r,VTan-J- 
plaintiff in the action. Under such circumstances, the usual 
practice seems to he for the defendant to move to strike out the 
name of the company as having been used without authority of 
the directors, or of a general meeting, and the Court will take 
the means of ascertaining if this is so or not : Daniels Ch. l‘r.
74; Pender V. Lushington, 6 Ch.D. 70; McDougall v. Ourdiner,
1 Ch.D. 13, at 22.

In the latter case it is said by James, L.J.:—
Anyone of the shareholders might have tiled this bill in the name of the 

company and then, if the directors had said, “You are not the company ; 
the majority do not act with you hut with us," the Court would, as it has 
done in other cases, have taken the means of ascertaining which party, 
the plaintiff or the defendant, really represents a majority of the company.

The defendants have not taken this course, and have not 
offered any evidence at the trial to shew which party, plaintiffs 
or defendants, really represent the majority of the company.
Prima facie, the individual plaintiffs, being shareholders, had, 
in my opinion, the legal right to use the company’s name to re­
dress what are alleged to be wrongs to the company and the share­
holders, other than the defendants, which a majority could not 
legally sanction, and to set aside a transaction said to be illegal, 
fraudulent, and ultra vires of the company. I think 1 have 
shewn abundant authority in the cases cited to support this 
proposition, and it was then open to the defendants to move in 
the matter if they contended that the majority were with them.
If this had been shewn to he the case, and the acts complained of 
were, nevertheless illegal, fraudulent, or ultra vires, though 
done by a majority against the will of the minority, or if the 
concurrence of the minority had been obtained by fraud or 
misrepresentation, the result would lie simply to make the com­
pany a party defendant, and allow the suit to proceed in the 
name of the individual corporators. I con see no valid reason 
now for refusing to proceed and decide the issues. I think I 
have the power to do so, and believe I ought, in justice to the 
complainants, to do so. I therefore overrule the objection taken 
by the defendants to the frame of the action.

I refer to the following cases, which I have considered and 
followed in reaching my conclusions as set forth in this judg-
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ment: Lindsay v. Imperial Steel and Wire Co., 21 O.L.R. 375; 
Re McGill Chair Co. (Munro's case), 5 D.L.R. 73; Re Jones and 
Moore Electric Co., 18 Man. L.R. 549 ; Welton v. Saffcry, [1897] 
A.C. 299, and particularly at pages 304, 305, 321, 322, 327, 328 
and 329; Trevor v. Whitworth, 12 A.C. 409, at pp. 414, 415, 423, 
424, and 438; The Ooregum Gold Mining Co. v. Roper, [1892] 
A.C. 125; N.W. Electric Co. v. Walsh, 29 Can. 8.C.R. 33, at 46 
and 47.

There will be judgment:—
1. Declaring the allotment and issue of series “A” stock 

ultra vires of the company and illegal and void ab initio, and 
setting aside the allotment and issue of series “A” stock and 
all subsequent transfers thereof under which the defendant Wil­
liam Smith acquired this series and directing the defendant 
William Smith to deliver up forthwith for cancellation, the cer­
tificates held by him, if any, representing the said series “A” 
stock.

2. A rectification of the register of shares of the company in 
accordance with the foregoing order.

3. That the stock issued to the defendants, and to Israel
Rennet to, J. ----------- , and II. E. Robison, pursuant to the re­
solution of the directors of the company passed on February 17, 
1905, known as series “B” stock, is now wholly unpaid ; that 
no calls made thereon have been paid by anyone, and that the 
defendants now hold the said stock series “B” as wholly unpaid 
stock, and there will be a rectification of the register of shares 
of the company in this respect, if necessary.

4. That the defendants are not entitled to vote, and are 
hereby enjoined from voting at any meeting of shareholders in 
respect of said series “B” stock until all default in respect to 
payment of calls thereon is remedied.

5. That all resolutions of the company purporting to declare 
dividends upon series “A” and “B” stock of the company were 
and are ultra vires of the company and illegal and void, and that 
the same be rescinded and cancelled, and that all dividends paid 
upon series “A” and “B” stock to the defendants or either of 
them by the company be forthwith repaid to the company by 
the defendants in proportion to the amounts so received by them, 
together with interest thereon at the rate of 5 per cent, per an­
num, from the time when such moneys were so received by the 
defendants or either of them.

6. That the resolution of the directors of the company passe. 1 
at its meeting on January 19, 1911, and the subsequent resolu­
tion of the shareholders of the company passed on Febru­
ary 22, 1911, confirming the said directors’ resolution and auth­
orizing the payment of $9,000 to the defendant William Smith 
in consideration of his surrendering and cancelling to
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the company certificates of stock Nos. 35, 36, 37, 38 ami 39, re­
presenting 250 shares of the company, are ultra vires of the 
company and illegal and void and a fraud upon the company, 
and that the defendant William Smith shall forthwith repay to 
the company the said sum of $9,000, together with interest 
thereon at the rate of 5 per cent, per annum from the date when 
the same was received by him.

7. That the defendants pay the costs of this action, including 
all examinations for discovery purposes, and upon affidavits 
filed upon the motion for injunction made herein, and that, if 
necessary, the statutory limit as to costs be removed to enable 
the plaintiff's to recover their full taxed costs of the action and 
disbursements.

8. The defendants be enjoined from voting at any meeting of 
the company upon series “B” stock until the default in pay­
ment therefor as aforesaid is remedied, and that said defendants 
be further enjoined from disposing of or transferring said .series 
“B” stock until such default is remedied.

9. There will In* a reference to the Master of this Court to 
ascertain what moneys have been received by the defendants or 
either of them in respect of said series “B” stock, and I reserve 
further directions and costs of the reference until the said 
Master shall have made his report herein.

Judgment accordingly.

DICKINSON v. HARVEY.

British Columbia Court of Appeal. Macdonald, CJ.A., Irving, Martin and 
OaUihvr, JJ.A. Map fl. 1013.

1. Malicious prosecution (| II A—10)—Reasonable and probable 
cause.

Reasonable and probable pause for the plaintiff's arrest is shewn 
by the fact that be took the defendant to the former's bouse and 
locked him in. releasing him only after by reason of threats and 
intimidation the defendant agreed to pay the plaintiff a large sum of 
money, and gave him three hundred dollars in cash.

Appeal by the defendant from a judgment against him in 
an action tried with a jury. The ground of the appeal, inter 
alia, is that the verdict is against the weight of the evidence on 
the question of reasonable and probable cause.

The appeal was allowed and a new trial ordered.
IV. A. Macdonald, K.C., for appellant (defendant). **
IV. R. A. Ritchie, K.C., for respondent (plaintiff).
Macdonald, C.J.A. :—I have come to the conclusion that the 

verdict of the jury is against the overwhelming weight of the 
evidence and is perverse.
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It i.s only material to consider what took place at the crucial 
interview in the house on the 6th of September, when the threats 
are said to have been made. The defendant’s story is very clear 
and is ample to support the charge which was laid against the 
plaintiff. It is not only so, but it is the only reasonable story, 
lie was taken by the plaiintiff to the plaintiff’s house and the 
moment be got inside the door the door was locked and he only 
got out after he had agreed to pay $5,000 to the plaintiff. It is 
said by a witness that when he came out he was pale, and he at 
once went to consult his friends and his solicitors. Now, to 
say that he had voluntarily agreed to pay $5,000 to the plaintiff, 
ostensibly for the purpose of hushing the matter up, and imme­
diately afterwards proceeded to publish it to the world seems to 
me to be wholly unreasonable. The defendant’s story is the 
reasonable story.

That story is supported by the evidence of Reynolds who 
overheard what took place in the house. Reynolds’ story is 
believed by the learned Judge. In fact, he told the jury that 
he did not see how they could disbelieve that evidence, and after 
reading it it has convinced me just as 'it convinced the learned 
trial Judge, and if Reynolds’ testimony is true, then unquestion­
ably the plaintiff can not succeed in his action.

The case does not, however, depend entirely upon the evi­
dence of the defendant and Reynolds. We have the evidence of 
the three police officers. There is the evidence of Deputy 
Chief of Police Mulhearn who says that a friend of the plain­
tiff’s came to see him at the police station just after his arrest 
and that the plaintiff told his friend that he had demanded this 
money from Harvey, and when, in rebuttal evidence, the plain­
tiff is asked to deny this, he will put it no stronger than “I 
don’t say I said that.” In fact, his rebuttal evidence very 
materially weakens his evidence-in-chief. Then we have the evi­
dence of the Inspector of Detectives, Jackson, who says that 
he overheard the same conversation between the plaintiff and 
his friend, Watkins, and that the plaintiff told Watkins that he 
had demanded this money from Harvey and that he was sorry 
that he had not shot him. McLeod, another police officer, said 
that the plaintiff states, and I refer specifically to the evidence 
of McLeod because it is very strong, “When Mr. Dickinson took 
the $300 out of his pocket, he said: “That is the money that 
Harvey gave me. I did demand $5,000 from him for the support 
of my children or I would kill him. I am sorry I didn’t kill 
him.” And again on the following page: “I did demand 
$5,000 from Mr. Harvey for the keep of my children. I think, 
if he didn’t give it to me I would kill him. I am sorry I 
didn’t kill him.”

Now, in rebuttal we have both the plaintiff and Watkins
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giving evidence. Watkins is uncertain. His memory is very 
bad. He does not want to remember apparently what took 
place. He is first asked about his recollection. He said, “1 have 
a dim recollection of it. 1 went into the station, when 1 seen 
him there I asked him what he was up against. I asked him 
what he was up against. He says ‘1 guess it is all up with me 
now, Bill.’ ”

Now, the plaintiff himself in rebuttal is asked if he had his 
hand in his pocket, and if he pretended or had said that he 
find pretended that he had a revolver in his pocket, says that he 
does not think so. That is, he does not think that he pretended 
he had a revolver in his pocket, but he admits that he had his 
hand in his pocket during that interview, just ils the defend­
ant says he had. Then he mnki^s this statement, it being brought 
out by his own counsel in answer to the question “the defend­
ant states you said, ‘Do you think a Judge or jury would find 
me guilty if I shot you right here in cold blood?’ ” “Well, I 
may have said that, because I told him if I had been able to 
get out of 1hi(1 (referring to a prior occasion) I certainly would 
have shot him.” And again, at the next page, he was asked this, 
“Did you say that if he got out of the chair you would blow 
the head off him?” and his answer is, “No, I don’t think 1 said 
any such thing as that.” Then, further on he is asked again, 
“Did you on that occasion use the expn^sion, ‘1 will blow your 
head oft'?’ ” and his answer is, “No, I don’t think so.” He 
repeats that again, “I don’t think so.” That is the strongest 
way he would put it.

As to his demanding the money, which he in his evidence-in­
chief said he did not demand, he qualifies in this way in his 
rebuttal :—

Q. Then did you, yourself, say . . . you didn’t any on tint oeen-
■ion at all that you demanded this money? A. No, I don’t think so. no.

Q. Did you say, as McLeod states, “I did demand $.>,000 from him or 
I would kill him.” A. No, I don’t think so. I told iMr. iMoIamhI, I 
supiiose I did, that I should have shot him.

Taking all this evidence, all considered with the defendant’s 
story and quite inconsistent with the plaintiff’s story, 1 think 
it is overwhelmingly in favour of the defendant’s story. If 
that be so, there was no want of reasonable or probable cause in 
laying the charge which he did lay.

I am not disposed to find any fault with what took place at 
the trial in respect either of the admission of evidence or of the 
Judge’s charge la'cause, while there was a great deal of evidence 
put in that ought perhaps strictly to have been excluded, yet, 
it was not objected to in the main, and counsel for the defend­
ant examined and cross-examined along the same lines.

With regard to the charge of the learned Judge, I think if
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the whole is rend it will he seen that the matter was fairly put 
to the jury. It may have been that one of the questions, viz. : 
that by which the jury was asked if the defendant had taken 
proper care to inform himself, was confusing. The real ques­
tion was, was the defendant’s story of what took place at the 
crucial interview in the house on 4he 6th of September true or 
not true. If that story in their opinion was true, then the de­
fendant had ample justification in laying the charges. If, on 
the other hand, it was untrue, then the verdict ought to have 
been for the plaintiff, because, if it were untrue, the defendant 
had no reasonable and probable cause.

I think, therefore, there ought to be a new trial.

Irving, J.A. :—I agree that the verdict is against the weight 
of evidence, the first ground of appeal taken. That seems to 
have been the opinion of the learned Judge from the way he 
expresses himself at p. 118, after the verdict was brought in.

I agree with what the learned Chief Justice has said, that 
the learned trial Judge was within his rights in controlling 
counsel in respect to the repetition of questions covering matters 
not really in dispute. I do not want to say anything more than 
that, because it is a delicate subject, the question of degree ns 
to how far a Judge should go, when he should stop counsel. 
As a rule it is a thing to be avoided by a trial Judge, but, on 
the other hand he has charge of the case and he is pressed with 
business, he knows other cases are coming on and the time is, he 
thinks, being wasted, and the jur? getting confused. When 
these things occur it is his business to interfere.

As to the charge, I think it might have been simpler. I think 
it was unduly prolonged by introducing two questions taken 
from the judgment in the case of Abratli v. Northeastern Rail- 
tray Co., 52 L.J.Q.B. 352, 620, 1 * App. Cas. ÎM7, two quittions 
which the Judge there required to be answered for his own 
information in order that he might determine whether there was 
want of reasonable and probable cause. There Abrath, who was 
a doctor, was accused of conspiring with some men who had been 
injured in a railway accident to defraud the company. It was 
necessary for the Judge to ascertain whether the railway com­
pany, when they brought their charge ol conspiring to defraud 
the company, had taken the trouble to collect the evidence 
fairly and whether they honestly believed in the case when 
they laid the charge. Now, in this case everything was in the 
breast of Harvey himself, and, therefore, these two questions 
could very well have been eliminated. On th t whole, I am 
satisfied that the jury understood what they had to decide with 
reference to the other two questions, and their verdict, as I 
have already stated, was against the weight of the evidence. I
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think the Judge, having regard to the circumstances of the 
case, should have stated the grounds upon which they should 
proceed in assessing the damages. On the whole, 1 think the 
Judge was not unfair to either side.

I agree that there should be a new trial on the ground that 
the verdict was against the weight of evidence.

Galliher, J.A.:—I think there should be a new trial.

Macdonald, C.J.A. :—The costs of the appeal will be to the 
successful appellant, and the costs of the first trial will abide 
by the result of the new trial.

New trial ordered.

BOKER v. UPLANDS.

British Columbia Court of Appeal, Macdonald, C.J.A., Iriiny, Martin, and 
(lallihtr, JJ.A. April 7, 1913.

1. Appeal (§1104—06)—Amount necessary to confer jurisdiction—
Joining claims.

Several claims for mechanics' liens, each for a sum insufficient to 
permit an appeal, cannot be joined in order to make up an appealable 
amount.

[dabricl v. Jackson Mines Limited, 15 It.C.R. 373, and Cill is Supply 
Company v. A lien, 15 B.C.It. 375, followed.]

2. Mechanics' liens (§ IV—15) — Work on sewer below sea level —

One performing labour on a sewer extending below low water­
mark into the sea is nevertheless entitled, under sec. il of the Mech­
anics’ Lien Act, B.C.R.S. 1911. eh. 154, to a lien for his services on 
that portion of the sower on which he performed labour.

Appeal in a mechanics’ lien action ; a preliminary objection 
was taken that each claim (except one) falls below the appeal- 
able amount, and that such small claims cannot be united for the 
purpose of making an appealable sum in the aggregate.

The objection was sustained.
Maclean, K.C., Higgins, and Hass, for appellants.
Bodwcll, K.C., and Moore, for respondents.

Bodwcll:—There is a preliminary objection taken to this 
appeal. $250 or over is the appealable amount, and in this case 
several of the claims were joined together and in that way the 
amount was made over $250, but each separate claim is less than 
$250 except that of Robert Cameron, and the question is whether 
they can be joined together for the purpose of making an ap­
peal. I say they cannot, and my preliminary objection is on 
that ground.

Macdonald, C.J.A.:—The preliminary objection is upheld. 
We follow' the cases of Gabriel V. Jackson Mines, Ltd., 15 13.C.R.
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373, 2 M.M.C. 399, and Gillin Supply Company v. Alim, 15 
B.C.R. 375, 14 W.L.R. 458, in which we have already expressed 
the opinion that the individual claims must either, as under 
the original Act, have been adjudicated at sums not less than 
$230 or, under the present Act, the amount claimed must not 
Ik* less than that sum. Therefore those claims which are under 
$250 are not appealable.

On the merits, l think it is quite clear that Cameron is en­
titled to a lien on that part of the sewer upon which he worked, 
which was lielow low water mark. I am not placing any inter­
pretation on sec. 3. I think this case, so far as I propose my 
judgment to extend, is not affected in any way by sec. 3 of the 
Mechanics’ Lieu Act.

The said Act, sec. <>, clearly gives a lien to a workman upon 
a sewer. Here we have a sewer which extends Mow low water 
mark into the ocean. Upon that part of the sewer upon which 
lie worked, I think this man is entitled to his lien.

I express no opinion at all upon the other questions, some 
of which are rather intricate ones.

The appeal will lie in so far as Cameron’s case is
concerned, with costs applicable to his case here and below on 
the scale applicable thereto.

Ihmno, M artin, and Galliher, JJ.A., concurred in the judg­
ment of Macdonald, C.J.A.

Appeal allowed in pari.

DOUGLAS v. CANADIAN NORTHERN R. CO.

Manitoba King'* Itrneh. Trial before Curran, J. April 23. 1013.

1. •Il'DOMKNT (| VII A—<271|—INTKBIAHTTOBV JIIN.MkXT ON HTSIKINO OUT 
IH5KKXVK—Hm.IKP AUAINST.

Where an onler lia- lieen made by * local .liiilgv -triking out tlm 
étalement of defence in an action liecauec of the failure on the part 
of the defendant to anwwer proper interrogatories. the name Judge 
hat no jurisdiction. under the Manitoba practice, to net n«ide an in­
terlocutory judgment eigned again*! the defendant and to reinstate 
the statement of defence, notwithstanding that the defendant finally 
decided to an*uer the interrogatories and deliver answer* thereto 
prior to the signing of *uch judgment against him, Imt -iih-cipicnt to 
the granting of the order striking out the defence.

| Prraton Hanking Co. v. All*up, |lN!l.i| I Ch.l). Ill; Hr HI. \ a zaire 
Co.. 12 <'h l>. HS; Walker v. Nobinmon. 13 Man. LR. 443, and Muante 
V. Ilrubach, IS Man. LR. 547, referred to.)

A item, from judgment of local Judge at Brandon, setting 
aside interloeutory judgment, signed against defendants, and re­
instating statement of defence tiled by defendants.

The app *al was cd.7

A2C
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J. II. Coyne, for the plaintiff.
7\ A. Macdonald, for the defendants.

Ci'RRAN, .).:—This matter came before me in Chambers, on 
April 17th instant, by way of appeal from an order of the 
learned local Judge of this Court at Brandon, dated April 4, 
191 J, setting aside an interlocutory judgment signed against the 
defendants herein on Mareli J, 191 J, and reinstating the state­
ment of defence previously filed by the defendants.

It will he necessary to give a short resume of the facts to 
properly apprehend the situation in which the parties now find 
themselves.

The statement of claim was issued on November 8. 1912; 
statement of defence thereto was delivered on November 25, 
1912. The plaintiff delivered interrogatories, 31 in number, on 
January 17, 1913. The defendants not having answered these 
interrogatories, the plaintiff moved before the said local Judge 
to strike out the statement of defence for failure to answer such 
interrogatories. This motion was first returnable on February 
1, 1913, and at the defendants’ request, was adjourned until 
February 10, following, to enable the defendants to cure their 
default. On February 10, 1913, when the motion again came 
before the local Judge, it appears that the defendants had an­
swered certain of the interrogatories, but refused to answer 12 
of such interrogatories, upon which the moti was further ad­
journed at the defendants’ request until Fv. ary 14, 1913, to 
enable them to shew cause why answers should not be given to 
those interrogatories which the defendants had refused to an­
swer. On February 14, 1913, when the matter again came up 
before the local Judge, the defendants expressed their willing­
ness to answer certain of the interrogatories which they had 
previously refused to answer. The local Judge then ordered 
that the defendants should file better answers, and, in particular, 
should give answers to Nos. 1, 2, 3, 8, 9, 12, 17, 24 and 2fi of 
the interrogatories. The motion was again enlarged until Feb­
ruary 21, and upon its coming on for hearing on that date, it 
appeared that the defendants still continued to refuse to answer 
interrogatories Nos. 17 and 2fi, notwithstanding the previous 
order or direction of the learned local Judge that they should 
do so. In view of such refusal, the motion was again enlarged 
until February 24. 1913. to give the defendants still further 
opportunity to answer these two interrogatories.

From the affidavit of Mr. Kilgmir. tiled and made on April 
7, 1913, it appears that the learned local Judge, when the matter 
came before him on February 21. stated that unless such answers 
were given by February 24, to which date the motion was finally 
enlarged, the order would go, “dismissing the action.” an oh-
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MAN. vious error, but by which doubtless was meant striking out the 
^ B statement of defence.
1913 Finally, on February 24, 1913, when the motion again came
----- before the local Judge, the defendants’ counsel appeared and

Douglas st«ted that the defendants refused to answer these two interro- 
Oanaoias gatories, whereupon an order striking out the defendants’ state- 
Northkkn ment of defence was made. This order was duly taken out on 

lt-Co. February 24, signed by the learned local Judge, and interloeu- 
cumn. j. tory judgment was signed against the defendants in the action 

on March 3, the statement <?f defence having been struck out in 
pursuance of this order.

It is not contended that this order was wrong or that the in­
terrogatories directed to be answered were improper, and should 
not be answered. As a matter of fact, the defendants finally 
decided to answer these two interrogatories and delivered an­
swers thereto on March 1, 1913, and applied by letter, dated 
March 3, 1913, to the plaintiff’s solicitors for a consent to file 
a new statement of defence. To this the plaintiff’s solicitor re­
plied by letter of the same date refusing his consent to re­
open the matter.

The defendants then moved before the said local Judge to 
set aside the interlocutory judgment, and for leave to file a new 
statement of defence. This motion was heard before the learned 
local Judge on April 4, 1913, and was contested by the plaintiff. 
However, an order was made setting aside the interlocutory 
judgment and reinstating the statement of defence already 
filed. From this order the plaintiff appeals.

The reasons which moved the learned local Judge to make 
this order are apparent from this language, used in his con­
sidered judgment:—

To prevent the defendant* having the merits tried would, in my 
opinion, tie out of all proportion to the gravity of their fault. If it were 
the case of a plaintiff, who might have, or be given, the right to bring an­
other action, it would be different.

If the learned Judge had jurisdiction to make the order in 
question, it is outside of my province, as a Judge sitting in 
appeal, to question the propriety of the order.

There are, practically, two objections taken to this order by 
the plaintiff, one going to its propriety, and the other to the 
jurisdiction of the local Judge. I will confine myself to the 
latter entirely, for, as I said before, if I am of opinion that the 
learned local Judge had jurisdiction, I would not question the 
manner in which he has exercised his discretion.

A local Judge of this Court has, by rule 34, concurrent juris­
diction with, and the same power and authority as, the Referee 
in Chambers in all proceedings in the Court. The powers of the 
Referee in Chambers, generally, arc defined by rules 27 and
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29, and seem to be eo-extensive with those of n Judge sitting in 
Chambers, except as to the matters defined in the sub-sections of 
rule 27.

Sub-seotion 6 of this rule excepts appeals and applications 
in the nature of appeals, and applications concerning the hear­
ing of appeals and applications to vary or rescind an order 
made by a Judge.

I am of opinion that the learned local Judge had no power 
to make the order appealed from. Ilis doing so was. in effect, if 
not in terms, setting aside the former order. So long as that 
order stood uni in peached, it seems to me that what had been 
lawfully done under it could not be disturbed or set aside. The 
second order amounted to nothing less, in my opinion, than a 
reversal of what the learned Judge had directed by the first 
order. I think there was clearly an absence of jurisdiction in 
the local Judge to do this.

What was the iposition? The statement of defence had been 
struck out pursuant to the first order and re-instated by author­
ity of the second order; both orders being made by the same 
authority. I cannot view the matter in any other light than 
that the second order was a reversal or rescission of the first, 
and that the second application was one in the nature of an 
appeal from the first order, and within the meaning of the pro­
hibition of sub-section (6) of rule 27.

I refer to Preston Banking Co. v. Allsup, [1895] 1 Ch.D. 
141 ; Be St. Notaire Co., 12 Ch.D. 88; Walker v. Bobinson, 15 
Man. L.R. 445, and Munroe v. Hcubaeh, 18 Man. L.R. 547.

I express no opinion as to the merits of the case and rest my 
decision purely upon the question of law arising out of the ob­
jection taken to the jurisdiction of the local Judge, which ob­
jection, being strongly pressed upon me, I must decide.

I allow the appeal, and the order of the local Judge appealed 
from will lie set aside with costs to the plaintiff of this appeal, 
payable forthwith after taxation.

Appeal allowed.

MINCHIN v. SAMIS.

Alberta Supreme Court, Harvey. C.J.. Scott, Deck, and Walsh, JJ. 
June 18, 1913.

1. Libel and »LASDa ( | IID—40) -Rlaxmoh-Woena action a nu: m he— 
Charging alderman with want or integrity.

Without proof of special damage an action for *hnder will lie for 
word* upokcn of a city aldcrmnn imputing to him want of integrity 
not merely in principle and inclination, but in the excrete of hi* 
office, irrespective of whether he could be ousted from office if the 
truth of the slander were established.

Appeal, in an action of slander, for an appellate declaration
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as to the effect in law of certain words, imputing against a 
city alderman serious miseonduct in the discharge of his official 
duties, accusing him of being the electoral choice of and repre­
senting a certain class of “undesirable voters/' and involving 
his official integrity.

A new trial was ordered.
Janus Muir, K.C., for plaintiff.
Janus Short, K.C., for defendant.
The judgment of the Court was delivered by 
Heck, J. :—There can lie no doubt that the words alleged to 

have been used by the defendant of and concerning the plain­
tiff are slanderous. The words are:—

I do not Maine Alderman Minchin for representing bin constituents; it 
is a well-known fart that Alderman Minehin had Johnny Reid tuning 
all the whore», pimps ami undesirable voter» in the city to vote for him 
and that wax how he wa* elected.

One of the innuendoes placed upon these words is:—
The plaintiff1 although it was Ilia duty a» such alderman to represent 
the ratepayer» of the city of Calgary in general, had been elected by and 
represented all the whore», pimps and undesirable voters in the said city 
and in disregard of his said duty as such alderman he discharged his said 
ottice for the lienetit ami in the interest of said last mentioned persons 
for unlawful purposes.

The words attributed to the defendant are as a matter of 
law, it seems to me, quite capable of bearing the meaning attri­
buted to them; whether they did in fact bear this meaning 
under the circumstances proved was for the jury. The law of 
slander is very artificial. The law is 1 think, correctly sum­
marized as follows in Eneye. Laws of Eng., 2nd ed., Tit. “De­
famation,” p. 4ti7 :—

Words which injure the plaintifT in his office, profession or trade are 
actionable without proof of any special damage. The distinction lietween 
an office of protit ami an office which is purely honorary must be care­
fully observed. If the office holder lie paid ... an action lies without 
proof of s|H»-ial damage for any words which impute to him.

(i) Serious misconduct in the discharge of his official duties;
(ii) Any misconduct which, if proved against him. would be ground 

for depriving him of his office, whether such misconduct occur in the 
course of his official duties or not;

(iil) (ieneral untitne»» or incapacity for his office, such us want of 
tin* necessary ability or lack of the necessary knowledge or education: 
liooth v. Arnold 1 Q.B. 571.

But if the office la* honorary . . . then an action lies without proof 
of special damage in the cases (i) and (li) but not in the third case: 
Alexander v. Jenkitut (IHP2), 1 Q.B. 797.

In my opinion the present vitae falls in effect under case (i) 
—that is, the words used impute serious misconduct in the dis-



12 D.L.R.] Minch in v. Samis. 139

charge of the plaintiff's official duties. In Alexander v. Jenkins 
(supra), the words spoken of the plaintiff', a town councillor, an 
office not of profit, attributed to him habitual drunkenness and 
unfitness for the office. It was held that in the absence of special 
damage the action did not lie.

It was clearly a case in which mere unfitness was attributed 
not as a want of integrity or a disposition of mind or the hold­
ing of principles of conduct which apart from want of ability 
or capacity would in any way endanger the interests of the 
electors generally to the office.

Lord Ilerschcll expressly recognizes the law as laid down in 
How v. Vrinn, 2 Salk. (194 ; Holt 652; affirmed, 7 Mod. 107,
1 Bro. P.C. 64. It was there held as follows : “In offices of 
profit, words that impute either defect of understanding, of 
ability or integrity are actionable” i.e., per se, “but in those 
of credit” (that is honorary) “words that impute want only of 
ability” (or understanding) “are not actionable, as of a justice 
of the peace: ‘lie a justice of the peace ! lie is an ass, and a 
beetle-headed justice:’ ratio est, because a man cannot help his 
want of ability” < 1 or understanding) “as he may his want of 
honesty ; otherwise” (that is the words are actionable per se) 
“where words impute dishonesty or corruption ; as in this case, 
where the office is an office of credit and the party charged with 
inclinations and principles which shew him unfit and that he 
ought to he removed which is a disgrace.”

The Court had already held :—
Ah to his not I icing charged with any act. inclination and principle are 

sufficient without an act.
In Booth v. Arnold (1895), 1 Q.B. 571, Lord Esher, M R., 

says :—•
I'pon consideration 1 think that the question of a motion (that is, 

whether or not there was |iower to remove the plaintiff from office by 
reason of the alleged misconduct) which was discussed in Alexander v. 
Jenkins (1802). 1 Q.H. 707. is under the circumstances of this cum*, abso­
lutely immaterial and consequently this case must lie determined as if 
Alexander v. Jrnkinn never had lieen decided at all.

See also per Rigby, L.J. ,
Lopes, L.J., says :—

In my judgment words imputing want of integrity, dishonesty or 
malversation to any one holding a public oflice of confidence or trust, 
whether an office of profit or not arc actionable per nr. On the other hand 
when the words merely impute unsuituhleness for the office. Incompetency, 
or want of ability, without ascribing any misconduct touching ti.e office, 
then according to Alexander v. Jenkins, no action lies, where the office is 
honorary without proof of special damage.

The distinction between want of ability or capacity from any 
cause on the one hand and want of integrity whether in act or 
principle or inclination is fully recognized.

ALTA.
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Buthrrlind, J.

My opinion is that the words in question here attribute want 
of integrity not merely in principle or inclination; but in the 
exercise of his office; that it is unimportant whether if the truth 
of the slander were established the plaintiff could be ousted from 
office; and that the action lies without proof of special damage.

I think, therefore, there should be a new trial; that the de­
fendant should pay the eosts of the appeal and that the costs of 
the first trial should abide the event of the second.

New trial ordered.

Re COLEMAN and McCALLUM.
(Decision No. 2.)

Ontario Supreme Court (Appellate Division), ilulock, CJ.Ex., Clute, 
Riddell, and Sutherland, JJ. June 10, 1913.

I. lU'iLDixus (g IA—8a)—Municipal bestbictioxs — Apartment ob
TENEMENT MOUSE.

Where it appear* from the plans and specifications filed with the 
city architect and superintendent of buildings that the applicant 
sought to erect a building with three or more sets of rooms for separ­
ate occupancy by one or more persons, it is within the prohibition of 
by-law No. (1061 of the city of Toronto forbidding the erection of 
apartment or tenement houses within certain districts, notwith­
standing the applicant called the building a hotel, and notwithstanding 
provision made for a dining room in which all meals would be served 
to the tenante by the landlord.

[Re Coleman and MoCallum, 11 D-L.R. 138, 4 O.W.N. 1127, re-

Appeal by Robert McCallum and the Corporation of the 
City of Toronto from the order of Lennox, J., in Chambers, 
11 D.L.R. 138, 4 O.W.N. 1127.

Irving 8. Fairty, for the appellants.
J. T. White, for Alfred B. Coleman, the respondent.

The judgment of the Court was delivered by Sutherland,
J. :—The applicant is the owner of land situated at the corner 
of Sherbourac and Rachael streets in the city of Toronto, and 
desires to erect a building thereon. He had plans and specifica­
tions prepared by an architect originally for an apartment 
house, and applied to the respondents for a permit to erect it. 
The respondent McCallum is the City Architect and Superin­
tendent of Buildings for the respondent corporation. The ap­
plication was refused. Alterations were made in the plans, and 
further applications made and refused. Thereupon a motion 
was launched on the 20th March, 1913, “for an order of 
peremptory mandamus directing the respondents to forthwith 
approve and stamp the plans and specifications submitted by 
the applicant . . . and to issue a permit for the erection 
thereof.”
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The motion was heard before Lennox, J., and on the 10th 
April, 1013, he made an order to the following effect: “The 
applicant, for himself and his heirs and representatives in 
estate, now undertaking to amend the plans on file in the City 
Architect’s Department of the City of Toronto, so as to provide 
that each of the bed-rooms in the apartment house which he pro­
poses to build on the south-west corner of Sherbournc and 
Rachael streets in the city of Toronto, shall have a clear floor 
area of one hundred square feet at least, and the applicant by 
his counsel now undertaking that the said building shall not 
at any time, without the consent of the respondents or of this 
Court, be diverted from the uses and purposes or occupied or 
used in a manner inconsistent with the uses and purposes now 
declared by the applicant, and that upon a sale of the property 
due notice of this undertaking and of this order shall be given 
to the purchaser, and that he will in and by the conveyance bind 
the purchaser, his heirs and assigns, to observe and abide by 
the conditions hereinbefore set out and such order as a Court of 
competent jurisdiction may make: it is peremptorily ordered 
that the respondents do forthwith approve of and stamp the 
plans and specifications submitted by the applicant for the erec­
tion of a building at the south-west corner of Sherbourne and 
Rachael streets in the city of Toronto, and do forthwith isue a 
permit for the erection thereof.”

From this order the respondents now appeal.
The learned Judge who heard the motion says in his judg­

ment : “After a very great deal of hesitation, I have come to the 
conclusion that perhaps the proposed building may be legiti­
mately described as a ‘Temperance Hotel.’ Hotels, of course, 
are not prohibited. I prefer, however, not to rest my decision 
wholly or mainly upon this view of the question.”

He also holds that the building proposed to be erected in 
conformity with the amended plans and specifications is a 
“lodging house,” within the meaning of the definition of that 
term contained in by-law No. 4861 of the respondent corpora­
tion, which he states to have been in force at the time the notice 
of motion was served.

The appellants are relying upon an amendment to the Muni­
cipal Act contained in 2 Geo. V. ch. 40, sec. 10, and a by-law 
passed in pursuance thereof. The said sec. 10 is as follows:— 

“Section 541 o of the Consolidated Municipal Act, 1903, as 
enacted by section 19 of the Municipal Amendment Act, 1904, is 
amended by adding, after clause (b), the following clauses :— 

“(c) In the case of cities having a population of not less 
than 100,000 to prohibit, regulate and control the location on 
certain streets to be named in the by-law of apartment or tene­
ment houses and of garages to be used for hire or gain.

141

ONT.

8.C.
1913

Rt:
Coleman

McCallum.

Sutherland, J



142 Dominion Law Reports. 112 D.L.R.

“ (d) For the purposes of this section an apartment or tene­
ment house shall mean a building proposed to be erected or 
altered for the purpose of providing three or more separate 
suites or sets of rooms for separate occupation by one or more 
persons. ”

The said Act came in force on the 16th April, 1912, and on 
McCall dm. the 13 th May of the same year the defendant corporation passed 
Sutherland, j. its by-law No. 6061, “to prohibit the erection of apart­

ment or tenement houses or garages to be used for hire or gain 
on certain streets.” The first recital in the said by-law shews the 
intention thereof to be to pass a by-law undlr the express author­
ity of the said amending Act.

A second recital is as follows: “And whereas it is expedient 
that the location of apartment and tenement houses, and of 
garages to be used for hire or gain, should be prohibited on the 
streets hereinafter named.”

Clause 1 of the by-law is: “No apartment or tenement house, 
and no garage to be used for hire or gain, shall be located upon 
the property fronting or abutting upon any of the following 
streets, viz.:” and included in the list of streets are Rachael 
street and Sherbourne street.

The judgment of Lennox, J., is in 11 D.L.R. 138, 4 O.W.N. 
1127. and the facts are fully set out therein. With respect, I am 
unable to agree with him. The moment a by-law was passed by 
the municipal corporation under the authority of sec. 10 of the 
Act of 1912, I think that upon the streets named therein the 
municipality had the right to prohibit, regulate, and control the 
location of apartment or tenement houses which answered to the 
description contained in sub-see. (d) of sec. 10 of the said 
amending Act.

It is plain, in my opinion, from an examination of the plans 
as altered, that the building proposed to be erected thereunder is 
an apartment or tenement house providing three or more sets 
of rooms for separate occupation by one or more persons.

I am of opinion that this by-law, No. 6061, was in force at 
the time the application was made by the applicant to the re­
spondents for their approval of the plans and specifications now 
in question, and for a permit for the erection of the building, 
the refusal of which by the respondents led to this motion.

I think that the respondents were within their rights there­
under in refusing. This is quite apart from any objection to 
the form of the order or other matters urged in support of the 
appeal, which I do not, in the circumstances, think it necessary 
to deal with.

ONT.
8. C. 
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Appeal allowed with cost».
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CANADA LAW BOOK CO. v. BUTTERWORTH. MAN.

(Decision No. 2.) C. A.

Manitoba Court of Appeal, Ho well, Perdue, and Cameron, JJ.A.
April 26, 1013.

lOit

April 25.

1. Contracts ( g 11 A—128 ) —Construction—Intention or parties.
Though the offeree proposes a modification of the terms of the 

offeror and requests an acceptance or refusal by cable, and a cable 
message is sent by the offeror accepting the modification of the terms, 
but adding the word “writing" to such acceptance in the message, the 
informal contract between the parties will Is? spelled out by reference 
not only to the previous correspondence between the parties, but also 
to a subsequent letter purporting to state its terms where nothing 
was done by the offeree in the interim and where lie. through in­
advertence, failed to repudiate the interpretation placed by the offeror 
on a material term of the contract contained in such subsequent 
letter.

[Canada Law Rook Company v. Rutterworth, 9 D.L.R. 321, re-

2. Evidence (g VIE—636)—Intention — Ambiguity in writing.
Where the terms of a modified offer made by a plaintiff are left 

ambiguous and may equally refer to one interpretation or to another, 
the burden is upon the plaintiff to establish that his interpretation 
of the terms is the correct one.

[PaIrk v. W illiams, [1900] AjC. 170. referred to; Canada Law Rook 
Company v. Rutterworth, 9 ILL.It. 321, reversed.]

Appeal from decision of Metcalfe, J., 9 D.L.R. 321.
A. It. Hudson, and II. E. Swift, for the plaintiffs.
C. V. Fullerton, K.C., and C. S. Tapper, for defendants.
The judgment of the Court was delivered by

Statement

Perdue, J.A. :—The plaintiff is an incorporated company 
and deals in law hooks in Canada and elsewhere. Rutterworth 
& Co. is a firm of law publishers with its chief place of business 
in London, England. Rutterworth & Co. (Canada), Ltd. is a 
joint stock company incorporated in England in November, 
1912, but having its head office in Ivondon, and carrying on busi­
ness there and in Canada. Mr. S. S. Rond controls both the firm 
and the defendant company. The transactions in question in 
this suit took place between the plaintiffs and the firm of Rutter­
worth & Co., the other defendant not then being in existence.

Rutterworth & Co., in or about the year 190ti, undertook 
the publication of the work known as “Ilalsbury’s Laws of 
England.” This work was to be published in consecutive voi 
unies, issued from time to time, and it was expected that it 
would take several years to complete the series. The plaintiffs 
opened a correspondence with Rutterworth & Co., with a view to 
securing the exclusive agency or right to sell the work in Canada 
and the United States. In furtherance of the negotiations, one 
Robinson, representing the plaintiffs, called upon Rond in Lon-

Perdue. J.A.
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don, and the latter pave to Robinson a written memorandum con­
taining a proposal of the terms upon which the agency requested 
would be given to the plaintiffs. This memorandum is unsigned 
and is as follows :—

1. Order to be accepted by the company.
2. Seta not to lie returned to England.
3. We to do our best to prevent sale to Canada.
4. Sole agency to Canada and U.S.A. for five years from publication 

of volume I., or for one year after publication of the last volume of the 
set, whichever shall be the longest period.

5. Sole agency after the above-mentioned period shall be obtained by 
their taking fifty sets for the first year and forty sets for the next year 
and so by a sliding scale to ten sets for the fifth year.

6. Five hundred sets at 7s. Od. in quires to be taken within two years, 
ordinary account.

7. We to hand over the orders from above territory received lief-ire this 
date, and to receive a bonus of 3s. per volume for the same; also to refer 
future orders and enquiries while this agreement lasts to the Canada Law 
Book Co.

8. B. & Co. to take back up to 100 sets at same price as charged, at 
completion of the expiry of the sole agency.

After receiving the above proposal the plaintiffs wrote the 
following letter;—

May 21, 1007.
S. S. Bond. Esq.,

c/o Messrs. Butterworth & Co.,
12 Bell Yard, Temple Bar,

London, England.
Dear Mr. Bond,—Referring further to Halsbury’s Laws of England, 

Mr. Robinson has just handed me the proposition you made to him. Let 
me say. in reference to the statement, that we are paying Green 7s. fid. per 
volume. This is a mistake, we are paying 7s. only. As to the guarantee 
of fourteen volumes, the additional volumes, of course will be free. We 
were to take 300 sets inside of five years from Septemlier last. It seems to 
me your proposition is a pretty stiff one. Doubtless, you think you have 
given us full sale in the United States. We have sold but thirty sets of 
the Encyclopiedia of the I jaws in the United States.

Green and Sweet and Maxwell handed over to us all orders that they 
had in the United States and Canada without any reserve or cost to us. 
I do not exactly know what is in your mind about the sale in this part of 
the world, but I have often made many statements to you. most of which 
have turned out to be true. I think I can tell you now, if you handle the 
sale yourself, you will meet with a dismal failure, for there is only one 
means of selling law books in Canada. It is that which we have adopted, 
and it is expensive.

We would like very much to handle the sale of Halsbury’s Laws, and 
would be able to give you much better satisfaction than you could get 
through any other channel, but the terms are too stiff. If you want the 
assurance of an annual sale of thie work, you may rest assured that if the 
sale can be made, we can do it, and if the agency is handed over to us it
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will receive proper attention from us. If you wish, we will meet you 
half way and pay 7s. fid. per volume, we to agree to take 400 sets within 
two years, for the sole agency for Canada ami the United States for five 
years, from the date of publication. We will waive tlie right to return 
any copies, of all which will be purchased outright. You will hand over 
to us any orders you have in Canada and the United States, without any 
co<t to us. We will agree to supply them at the special price. I think 
you will agree if you will look on it, it is unreasonable for us to pay any 
extra 3s. per volume. Doubtless many of the persons who have given orders 
are undesirable. These parties are ever ready to order. The al»ove oiler is 
a most reasonable one, and a fair one considering we have only seven mil­
lion people in the country.

You are also mistaken regarding the probable sale in the United States. 
I have decided and proved this in the last six months, and know whereof 
I am speaking.

On receipt of .this letter, you might wire me acceptance or refusal. 
We to have the right to purchase additional sets at the price.

Yours voi y truly,
Canada La,v Rook Company. Limited. 

On receipt of this letter, Buttcrworth & Co., on 13th June, 
1007. cabled as follows:—

Cromarty, Toronto.
TTalsburv's Laws. Agree your modified terms; writing.

The name “CromartyM in tin above, referred to Mr. Crom­
arty, the president of the plaintiff company. The cablegram 
was not signed.

On the 14th June, 1907, tin following letter was written by 
Buttcrworth & Co. :—

London, W.C., 14th June, 1907.
The Canada Lew Rook Company. Ltd.,

32-34 Toronto Street, Toronto.
Dear Sirs;

"THE LAWS OF ENGLAND."
By the Earl of Halsbury and a Distinguished Body of Lawyers.

We arc in receipt of your letter of May 21st, with reference to the 
aliove. Although we think that you should not have had any difllculty in 
falling in with our proposal, yet xve will agree to accept your modification 
of our terms. The terms between us are now as set out overleaf. We 
cabled a* requested ns follows;—

‘‘Cromarty, Toronto, llulsburv's Laws. Agree your modified terms;

If you would not mind turning up your letter of Decemlier 27th, IfiOfi, 
and also your letter of March 7th, 1007, you will see that you state the 
price is 7s. fid. in the one, and 7s. in the other; hence the misunderstanding 
ns to price.

We are taking most extraordinary care over the production of this 
work, and although the first volume is much delayed the future volumes 
will <nmc along fairly quickly. We are obtaining the finest writers for 
each topic.

Yours faithfully,
Ruttkrwortii & Co.
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Thu terms referred to in the latter as “set out overleaf” were 
on a separate sheet which was enclosed with the letter. The fol­
lowing is a copy:—

Arrangements with The Canada Law Book Company, Ltd., 
for . . . Halabury's Laws of England.

1. This arrangement to be between the company, if we decide to make 
one for this undertaking.

2. Sets not to lie returned to England.
3 But ter worth & Co. to do their best to prevent sale to Canada.
' Canada Law Book Co. to take (400) four hundred sets within two 

in return for the sole agency to Canada and the U.S.A. for live years 
from date of publication of volume I. During the said sole agency they 
to have the right of purchasing additional sets at the same price.

6. Butterwnrth & Co. to hand over any orders from above territory 
that they have received.

June 14th, ItHt".
No reply was made by the plaintiff to the above letter of 

June 14, 1907. The parties then proceeded to do business on the 
basis of these terms as if they had been settled and agreed upon. 
The plaintiffs purchased the sets of the work they agreed to take, 
and carried out the other terms contained in their proposal.

Butterworth & Co., on their part, gave the sole agency to the 
plaintiff company, and fulfilled the other terms to be performed 
by them.

The whole dispute between the parties is in regard to the 
date from which the five years’ sole agency was to run. The 
plaintiffs claim that their agency has not yet expired and ask an 
injunction to restrain the defendants from sidling the work in 
Canada or the United States. The plaintiffs, in their letter of 
May 21, 1907, say: “We to agree to take 400 sets within two 
years, for the sole agency for Canada and the United States for 
five years, from the date of publication.” They contend that 
this means, from the date of publication of the complete scries. 
The first proposal made by Bond, which I shall call the Robinson 
terms, was explicit upon this point. By the fourth of these terms 
the agency was to continue for five years from the publication 
of the first volume or for one year after publication of the last 
volume of the set, whichever should be the longest period. When 
Butterworth & Co. wrote the letter of June 14, 1907, accepting 
the plaintiffs’ proposal, they took the precaution of setting out 
the terms to which they were prepared to p .ee. These terms 
were practically the same as those proposed by the plaintiffs, 
but the date from which the five years’ period was to run was 
definitely fixed as that of the publication of volume I. The 
first volume was published on November 14, 1907, and under 
the terms of the Butterworth letter of June 14, the five years 
would expire on November 14, 1912. The complete work has not 
yet been published.
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Butterworth & Co.’s letter of June 14, and the “overleaf” 
enclosed, setting out the terms, was duly received by the plain­
tiffs, and no objection was taken or reply made. Mr. Cromarty, 
it appeurs, was absent when the letter arrived. Instead of tin? 
letter being filed, under the heading “contracts,” it was, he says, 
filed amongst the general correspondence and not seen by him 
until the spring of 1912. This affords no excuse for the plain­
tiffs’ conduct. The plaintiffs received the letter, which clearly 
shewed Butterworth & Co.’s understanding of what was meant 
by the words, “from date of publication.” If the plaintiffs 
meant something different from Butterworth & Co.’s interpre­
tation of the words, they should have written and so informed 
the other party before proceeding to act. The plaintiffs must be 
held to have had knowledge of the contents of the letter. They 
acquiesced in Butterworth & Co.’s statement of the terms, or, at 
all events, raised no objection to them, and proceeded to carry 
out the transaction. This must be construed as an acceptance 
of Butterworth & Co.’s terms. If there was no acceptance in 
fact of the “overleaf terms” by the plaintiffs, then there was no 
consensus between the parties. The plaintiffs must prove the 
contract on which they rely. They must establish that the con­
struction they put upon the terms is the true one and prove that 
Butterworth & Company agreed to them.

It may be urged that there is no conclusive reason why the 
words “date of publication” should refer to that of the last 
volume rather than to that of the first. Both are referred to 
in the Robinson terms. If the plaintiff’s proposal is left am­
biguous and may refer equally as well to one date as the other, 
they must fail in the action: Falck v. Williams, [1900] A.C. 17G.

It is urged by the plaintiffs that the cablegram was an un­
qualified acceptance of their offer. The cablegram was not 
signed. In accordance with leave given at the trial, a paragraph 
has been added to the defence, setting up the fourth section of 
the Statute of Frauds. I do not think it is necessary to discuss 
the question whether the statute affords a good defence or not. 
The cablegram concludes with the word “writing.” This in­
formed the plaintiffs that a letter was being sent to them in re­
gard to the acceptance of the terms and was an intimation that 
Butterworth & Co. desired to communicate with them upon the 
subject more fully than was done in the necessarily abbreviated 
form of a cable despatch. It is not pretended that anything was 
done, or that the plaintiffs’ position was altered in any re­
spect. by reason of the cablegram, between its receipt and the 
receipt of the letter. When the letter was received the plaintiffs 
became fixed with knowledge of the terms to which Butterworth 
& Co. were giving their assent.

The obvious meaning of the word “writing” contained in
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the cablegram was that a letter was being prepared and that it 
would be sent to the plaintiffs in the ordinary way. The letter 
should, tie re fore, be read along with the cablegram to ascertain 
Butterwortb & Co.’s intention. When the letter was received, 
the plaintiffs were informed what the terms were to which But­
terwortb & Co. assented, and the understanding upon which they 
had cabled acceptance.

The transactions that have taken place between the parties 
must, no doubt, stand, in so far as these transactions have been 
completed. The plaintiffs have had the sole agency for five 
years from the publication of volume I. They have ordered from 
the defendants a very large number of sets of the legal publi­
cation in question. The defendants’ counsel admit that they arc 
bound to furnish the sets that have been ordered, complete to the 
end of the work, at the price mentioned in the plaintiffs’ pro­
posal. The plaintiffs have had all the benefits they sought 
to obtain under their proposed terms, save only the extended 
period of the agency which they claim, under their interpreta­
tion of the words made use of in their proposal. The onus is 
upon them to establish a contract which would entitle them to 
such extended period, and this they have failed to do.

The appeal should be allowed with costs, the injunction dis­
solved, and the plaintiffs’ action should In* dismissed with costs. 
Only one set of costs to be allowed to the defendants.

Appeal allowed.

[X.B.- An appeal was taken by plaintiffs to the Judicial 
Committee of the Privy Council and such appeal is pending.]

OAKSHOTT v. POWELL.

Alberta Supreme Court. Ilarrru. C.J., Srolt. Simmon*, and Walêh, JJ. 
June 17, 1913.

1. Avtomoiiii kh (guru—204)—Negligent operation — Emergency — 
Swerving auto.

The driver of an automobile in not relieved from liability for run­
ning into the plaintilT by reason of the foot that, in order to avoid 
ntriking children who suddenly ran into the atreet, he wo# compelled 
to change the courte of bin automobile, and in doing ho struck the 
plaintiff who was about to Imard a street car, where the defendant’s 
own negligence had placed him in a situation where the swerving of 
the automobile Itecaino a necessity.

Appeal from the verdict of the jury in favour of the defend­
ant, the action being one for damages which the plaintiff 
sustained by reason of his laving struck by the defendant’s auto­
mobile. The appeal was allowed and a new trial granted.

A*. />. Tighe, for plaintiff.
Frank Ford, K.C., and O. M. Big gar, K.C., for defendant.
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Scott, J. :—The evidence shews that at the time of the ncci- ALTA, 
dent the defendant’s sister was driving his automobile along ^77 
one of the main streets of Edmonton, he being seated at her 191,1
side, that a street car proceeding in the opposite direction had ----
stopped at an intersecting street, that his sister driving at the ()AK*,,OTr 
rate of at least six or seven miles per hour attempted to pass Powkll. 
between it and the sidewalk on the aide of the street ear at 
which passengers got on and oil* and that, while being so driven, 
the automobile struck and injured the plaintiff who at that time 
had one foot on the car steps in the act of mounting to the ear.
The defendant states that as they were about to pass the street 
car two children ran out from the sidewalk towards it and 
that in order to avoid them, he caught hold of the steering wheel 
and caused the automobile to swerve towards the street ear 
and thereby struck the plaintiff.

The learned trial Judge in his charge to the jury stated 
that a duty rests upon every one to exercise reasonable care and 
prudence as every reasonable man ought to exercise in order 
to avoid doing damage to those with whom he conn's in contact 
and that, if through an omission to exercise that reasonable care, 
he causes damage he is liable therefor. Later on in his charge, 
however, he states as follows:—

Of course it strike* me—I don't know how it will strike you, and 
you nre the judges—it strikes me the necessity for taking that swerve, 
although it was of course u very proper thing to do once that emergency 
arose, should not ho absolutely conclusive in tho defendant's favour if 
the necessity for making that swerve originally arose from some negli­
gent act of theirs. If the defendant had got into a po-itimi through his 
own negligence, of doing something that a reasonably prudent man should 
not do, which necessitated that swerve in order to avoid him, the fact of 
his acting in that way to avoid the accident to the children, should not, 
it seems to me, although it is for you to say, absolutely excuse him. if 
originally he got into the position by some negligent procedure.

I think it may be assumed that, if the defendant by his negli­
gence or want of rvaaonablc care, had placed himself in the 
position that it became necessary for lui 111 to change the course of 
his automobile in order to avoid the children and tints injure the 
plaintiff, he would lie liable to him for the injuries he sustained. 
In my view the effect of that portion of the learned trial Judge’s 
charge which I have quoted is that he left it open to the jury to 
determine that, notwithstanding the fact that there may have 
been such negligence or want of care on the part of the defendant 
in placing himself in that position, the fact that lie was obliged 
to swerve in order to avoid the children would excuse him. In 
my view that is the reasonable construction to be placed upon 
the language of the learned trial Judge and, from it, I think 
the jury might reasonably infer that they might find for the
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ALTA. defendant notwithstanding that there may have been negligence
8. 0.
1913

on his part which would render him liable to the plaintiff. It is 
true that no objection to the charge was taken by plaintiff’s

Oakhiiott
counsel at the trial, but notwithstanding this a new trial may be 
ordered. See Waton v. DougUtt, 81 CJLT. 581.

I am, therefore, of opinion that there should be a new trial
and that the plaintiff should have the costs of this appeal and 
that the costs of the first trial should abide the event of the new 
trial.

Simmon*. J. Simmons, J., dubitante.
IIarvby, C.J., and Walsii, J., concurred with Scott, J.

New trial ordered.

CAN. Re ALBERTA RAILWAY ACT.

s. c.
1913

Supreme Court of Cantula, Davie*. Dlinqton, Duff. Anylin, and Rrodeur.JJ. 
May 0, 1013.

May 6.
1. Constitutional law (| IIA 3—208)—Provincial LEGISLATION—IN­

TERFERENCE WITH DOMINION RAILWAYS.
It is not competent to the Legislature of the Province of Allierta to 

enact legislation authorizing the construction and operation of 
railways in such a manner ;is to interfere with the physical structure 
or operation of railways subject to the jurisdiction of the Federal 
Parliament.

StntPinent Reference in the matter of certain legislation of the Pro­
vince of Allierta respecting railways, by Ilis Royal Highness the 
Oovemor-deneral in Council of (pleations for hearing and con­
sideration as to the validity of certain legislation by the Legis­
lature of the Province of Alberta respecting the construction 
and operation of railways.

The questions referred to the Supreme Court of Canada 
pursuant to the authority of section (>0 of the Supreme Court 
Act are as follows:—

1. Is section 7 of chapter 13 of the Acts of the legislature of Alberta 
of 1012, Intituled ‘‘An Act to amend the Railway Act” inlra rire* of the 
provincial legislature in its application to railway companies authorized 
by the Parliament of Canada to construct or literate railways?

2. If the said section lie ultra rire* of the provincial legislature in its 
application to such Dominion railway coin-panics, would the section be 
intro tires if amended by striking out the word “unreasonably”?

Would the said section lie infra vires if amended to read as follows: 
“(3) The provisions of this wet Ion shall extend ami apply to the lands of 
tnerv railway company or |tcr*on having authority to construct or ojierate 
a railway otherwise than under the legislative authority of the Province 
of Allierta in so far as such lands do not form part of the right-of-way. 
tracks, terminals, stations, station grounds or lands required for the
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construction or operation of any railway within the legislative jurisdiction 
of the Parliament of Canada"?

Section 82 of chapter 8 of the statutes of the Province of 
Alberta, 1907, intituled “The Railway Act,” is as follows :—

82. The company may take possession of, use or occupy any lands 
belonging to any other railway company, use and enjoy the whole or any por­
tion of the right-of-way, tracks, terminals, stations or station grounds of 
any other railway company and have and exercise full right and powers 
to run and operate its trains over and upon any portion or portions of 
the railway of any other railway company, subject always to the approval 
of the Lieutenant-fiovernor-in-council tlr<t obtained or to any order or 
direction which the Lieutenant-Governor-in-councll may make in regard to 
the exercise, enjoyment or restriction of such powers or privileges.

(2) Such approval may be given upon application and notice and after 
hearing the Lieutennnt-fîovenmr-in-cotinoil may make such order, give 
such directions and inijmse such conditions or duties upon either party 
as to the Maid Lieutenant•(ioveriior-in-eotinei! may appear just or d • 
siralde, having due regard for the public and all proper interests ami all 
provisions of the law at any time applicable to the taking of land and 
their valuation and the compensation therefor and appeals from awards 
thereon shall apply to such lands and in eases under this section where it 
lievomes necessary for the company to obtain the approval of the Hoard of 
Railway Commissioners for Canada it shall do so in addition to otherwise 
complying with this section.

By section 7 of chapter 15 of the statutes of Alberta, 1912, 
intituled, “An Act to amend the Railway Act,” the Railway 
Act of Alberta, 1907, is amended by adding thereto the fol­
lowing:—

(3) The provisions of this section shall extend and apply to the lands 
of every railway company or person having authority to construct, or 
o]K>rato a railway otherwise than under the legislative authority of the 
Province of Alberta in so far as the taking of such lands does not un­
reasonably interfere with the construction ami operation of the railway or 
railways constructed and operated or being constructed and operated bv 
virtue of or under such other legislative authority.

\ntcambf, K.C., Deputy-Minister of Justice, for the Attor­
ney-General for Canada :—The enactment in question may be 
construed to empower any company or person authorized to 
construct a railway by the Legislature of Alberta to take pos­
session of, use or occupy any lands belonging to any railway 
company within the legislative authority of the Parliament of 
Canada; to use and enjoy the whole or any portion of the right- 
of-way, tracks, terminals, stations or station grounds of such 
Dominion railway, and to have and exercise full right and 
powers to run and operate trains over and upon any portion or 
portions of the Dominion railway, subject to the approval of the 
Lieutenant-Governor-in-council. It will be observed also that 
sub-section 2, of section 82, of the Alberta Railway Act, con­
templates that notice of the application for approval may bn
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given to the Dominion company, and that the Lieutenant-Gov- 
erior-in-council, after the hearing, may make such order and 
give such directions and impose such conditions and duties upon 
the Dominion company as to him appears just or desirable, hav­
ing due regard for the public and other interests. It may be 
observed, moreover, that the previsions of sub-section 3 apply 
only in so far ns the taking of the lands does not unreasonably 
interfere with the construction and operation of the Dominion 
railway.

It is urged on behalf of the Attorney-General for Canada 
that sub-section 3 is u’tra vires, and that it would remain ultra 
fires even if its application were still further limited by strik­
ing out the word “unreasonably.” The subject-matter of the 
legislation is Dominion railways which fall within the exclusive 
authority of the Parliament of Canada under section 91 of the 
British North America Act, 18(17. This field of legislation is 
wholly withdrawn from the local legislatures. It is not refer­
able to any class of subjects enumerated in section 92.

Reference is made to the following cases decided by the 
Judicial Committee of the Privy Council: Canadian Pacific 
Railway Co. v. The Corporation i>f the Parish of Notre Dame de 
Donsecours, [1899] A.C. 367; Maddtn v. Nelson and Fort 
Sheppard llailway Co., [1899] A.C. 626; City of Toronto v. Dell 
Telephone Co. of Canada, [1905] A.C. 52; Attorney-Oem nil for 
British Columbia v. Canadian Pacific Ilailway Co., [1906] A.C. 
204. at p. 210; I/Vnion St. Jacques de Montreal v. Bclisle, L.R. 
6 P.C. 31, at p. 37; (Srand Trunk Hailway Co. v. Attoriuy-(hn- 
eral of Canada, [1907] A.C. 65; La Compagnie IlydrauVquc dc 
St. Francois v. Continental IItat. Light and Power Co., [1909] 
A.C. 194.

It is submitted that it is, upon the authorities, abundantly 
plain that the railway lands of n Dominion railway company 
cannot be expropriated by provincial authority or encumbered 
by works or operations not sanctioned by Parliament. More­
over, the rights completely acquired by companies incorporated 
by Parliament in the execution of its enumerated powers may 
In* enjoyed unaffected by the operation of any local statute in­
tended to modify or sultordinate these rights. The local legis­
lature cannot have the [tower to take away what Parliament 
gives. Local powers of expropriation, such as they are, arc 
suliordinate to the paramount powers of Parliament.

S. It. Woods, K.C., and O. M. Biye/ar, for the Attorney-Gen­
eral for Alberta :—It will In» oltserved that the qualifying words 
at the end of sub-clause (2) of section 82, of the A liter ta Rail­
way,Act, emphasizes the necessity of the local railway company 
(by which is meant a railway company incorporated by or 
under the legislative authority of the Province of Alberta)
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obtaining the approval of the Hoard of Railway Com misai one re 
for Canada whenever it is by law required to obtain such 
approval, in addition to taking the necessary steps under the 
local Act (by which is meant the Alberta Railway Act and 
amendments) to entitle it to acquire such lands or interests in 
lands as it finds necessary in order to carry out its undertak­
ing.

The word “land” or “lands” in the local Act is defined as 
including “all real estate, messuages, lands, tenements and 
hereditaments of any tenure.”

It is submitted that the amendment in question is infra vins 
of the Legislature of Alberta under section 92, sub-section 10, 
of the British North America Act, 1867.

A railway to be constructed from one point in the province 
to any other point in the same province and not going outside 
of the provincial boundaries is a local work, and undertaking, 
and may be authorized to be constructed by a provincial legis­
lature: ('iff/ of Montreal v. Montreal Strut Vail way Co., 49 
Can. K.C.R. 197; on appeal 1 D.L.R. €81, [19121 A.C. 333. The 
power of legislation to authorize the construction of a certain 
work, necessarily carries with it the power to enact such legis­
lation as may he required to prevent the purpose of the grant of 
such power being defeated, even though, in so legislating, the 
provincial legislature may interfere with or affect a work auth­
orized to he constructed by the Dominion Parliament. The con­
verse of this principle, namely, that Dominion legislative jur­
isdiction necessarily extends to such ancillary provisions as may 
be required to prevent the scheme of a Dominion Act from be­
ing defeated, even where such ancillary provisions deal with 
or encroach upon matters assigned to the provincial legis­
latures under section 92, has been affirmed by the Privy Coun­
cil in Cushiny v. Dupuy, 5 App. ('as. 409; Attorney-General for 
Ontario v. Attorney-General for the Dominion, [1896] A.C. .'148, 
at 960; At tor nr y-d entrai of Ontario v. Attorney-General for 
Canada, [1894] A.C. 189, at 200. The Privy Council have also 
held in Bank of Toronto v. Lambc, 12 App. Cas. 575, at 586, 
that where a power falls within the legitimate meaning of any 
class of subjects reserved to the local legislatures by section 92. 
the control of these bodies is as exclusive, full and absolute as 
is that of the Dominion Parliament over matters within its jur­
isdiction. I’pon this subject the following appears in Todd’s 
Parliamentary Government in the British Colonies (2 ed.), p. 
496, in discussing the principle above mentioned with regard 
to Dominion legislation: “The converse of this principle has 
also been maintained hv the Courts in respect to local legislation 
upon assigned topics which may appear to trench upon pre­
scribed Dominion jurisdiction.”
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tation that the powers given to Parliament or the provincial 
legislature to legislate on certain subjects included “all the in­
cidental subjects of legislation which are necessary to carry on 
the object which the British North America Act declared

Argument should be carried on by that legislature.” See also Ex p. 
LeveilU, 2 Cartwright 349; Reg. v. Mohr, 7 Q.L.R. 183, at 191; 
In rc Prohibitory Liquor Laws, 24 Can. S.C.R. 170, at 258 ; In 
re lie Veber, 21 N.B.R. 401, at 425; Jones v. The Canada Central 
Railway Co., 46 U.C.tj.B. 250, at 260, per Osler, J., and per 
Haggerty, C.J., in Reg. v. Wason, 17 Ont. App. R. 221, at p. 232, 
after referring to Cushing v. Dupuy, 5 App. Cas. 409.

This principle has been followed to support the provisions 
of provincial laws dealing with procedure to enforce the penal 
provisions of provincial acts in a number of decided cases and 
it is submitted is applicable to the present case. The power of 
the province to legislate in respect of this subject-matter is not 
to be restricted or its existence denied, because by some possi­
bility it may be abused or may limit the range which otherwise 
would In* open to the Dominion Parliament : Bank of Toronto 
v. Lambi, 12 App. Cas. 575, at p. 586 ; Liquidators of the Mari­
time Bank of Canada v. The Receiver-Central of Sew Bruns­
wick, [1892] A.C. 437, at pp. 441-3.

It is further submitted that the fact that the Dominion Par­
liament has power to legislate in respect of Dominion railways 
in a way analogous to the legislation the subject-matter of this 
reference, in no way interferes with the competence of the pro­
vincial legislature* to enact the law in question. Both legis­
latures are equally supreme within their respective jurisdictions, 
it is, therefore, submitted, that as, under the terms of the 
British North America Act, the right of a province to authorize 
the construction of a railway line that lies wholly within that 
province is exclusively within the legislative powers of that pro­
vince (excepting always the right of the Dominion to authorize 
the construction of such a work under the provisions of section 
92, sub-section 10c, by declaring the same to be for the general 
advantage of Canada or for the advantage of two or more of the 
provinces) it follows, that there is necessarily involved in this 
right the right to so legislate that the work so authorized to be 
constructed can be carried to completion, and for this purpose 
to give a railway company authorized flt.v the province to 
build such a line, the power to acquire either the land or such 
interests in the land of a Dominion railway company (and 
whether such land lies between the right-of-way fences of the 
Dominion railway company or is land owned by it as a land
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grant or otherwise) aa will enable the provincial railway to com- CAN. 
plete its authorized works. s ^

It must necessarily follow that the provincial legislature has ifljt
power to give to its creature the right to interfere to some -------
extent with a railway brought into existence by the Parliament y,
of Panada because the taking of such land or interests in land Railway 
under such legislation by the provincial railway must of neees- Act. 
sity interfere to some extent with the Dominion railway. So Argument 
long as such interference is not unreasonable or undue and is 
only such as is necessarily involved in the acquiring of such land 
or interests in land (including therein a right-of-way or ease­
ment over the land or through the land) the giving of such 
rights is within the competenee of the provincial legislature.
Whether the boundary line of provincial power has been ex­
ceeded must be determined by the Courts in each ease where 
such question is raised, and if upon the determination of such 
fact it be found that the rights purported to be given under the 
provisions of the provincial Act do interfere to such an extent 
with the construction and operation of the Dominion railway as 
to be unreasonable or undue, then such authority given by 
provincial legislation will not be effective and will confer no 
rights upon the recipient of it. The province cannot use its 
authority to authorize the construction of railways within its 
boundaries in such a way ns to prevent the construction and 
operation of Dominion railways, nor, conversely, can the Dom­
inion use its authority to authorize the construction and oper­
ation of railways so as to prevent the construction and operation 
of a provincial railway, but each legislative jurisdiction can 
interfen- with the operation of other railways in so far as it may 
Is- reasonably necessary to carry out its authority to construct 
or authorize the construction of a railway within its jurisdiction.
Such right or power is, by implication, reserved to each legis­
lative body by the terms of the British North America Art.

The provision in the local Art, the subject of this reference, 
is not and cannot he covered by Dominion legislation, and it 
necessarily follows that unless the legislation that is here 
attacked is within the competenee of the province, a Dominion 
railway can at any time prevent the construction of a provincial 
railway, and conversely a provincial railway can prevent the 
construction of a Dominion railway by merely refusing to nego­
tiate for the right to pass through its properties.

There are certain provisions of the Dominion Railway Act 
purporting to regulate traffic at the point of crossing of a Dom­
inion and provincial railway. R.S.C. lOOfi, ch. .17, sec. 8 (a);
1.M (r) 17fi anil 227. Rut even they do not purport to give a 
Dominion railway company the power to acquire the land of or 
running rights over the land of a provincial railway company
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or vice versa : see Preston and Berlin Street Pailway Co. v. 
Grand Trunk Railway Co., 6 Can. Ry. Cas. 142 ('May, 1906); 
but have, apparently, been supported on the ground of public 
safety ar ’ convenience: lie Portage Extension of lied Hiver 
Valley Railway, Com. Dip. (2nd ed.) 487 ; ('out. Dip. 1226; Can­
adian Pacific Railway Co. v. Xorthcrn Pacific and Manitoba 
Railway Co., 5 Man. L.R. 301 ; Credit Valley Railway Co. v. 
Great Western Railway Co.. 25 (ir. 507 ; Xiayara, St. Catharines 
and Toronto Railway Co. v. Grand Trunk Railway Co.; Stanford 
Junction I'eise, 3 Can. Ry. Cas. 256; City of Toronto v. Grand 
Trunk R. Co.; York Street Bridge Case, 4 Can. Ry. Cas. 62. 
In City of Montreal v. Montreal Sin it Railway Co., 1 D.L.R. 
681, 11912] A.C. 333, it was held by the Privy Council that the 
right of Parliament to enact section 8 of the Railway Act, so 
far as it applied to provincial railways, could not be supported 
under the general power to legislate regarding the peace, order 
and good government of Canada insomuch as it trenched upon 
the provincial power of legislation under sub-section 10 of 
section 92 of the British North America Act, and was ultra 
vins of the Parliament of Canada. It would appear from this 
that section 227, so far as it affects provincial railways, is also 
ultra vires.

The effect of striking out the word “unreasonably” in the 
section in <|uestion would be to confine the operation of the 
provincial statute to the land of Dominion railway companies 
outside of and other than the land included in the right-of-way 
fences of the Dominion railway. The legislation of the pro­
vince is intra vires in this regard. The considerations above re­
ferred to apply to the answer to this second question. The 
lands of Dominion railway companies, outside of the right- 
of-way fences, are subject to the local law just as much as the 
lands of any other companies or individuals and there would 
appear to he no good reason why they should not be subject to 
this law as well as to such law. for instance, as the provincial 
Land Titles Act. The taking of such land, or interests therein, 
does not in any way interfere with the construction or operation 
of Dominion railways and it could be only upon this ground 
that the Act would lie beyond the competence of the province.

It is, therefore, submitted that the answers should be in 
the affirmative.

Davies, J. :—I would answer both questions in the negative, 
and in doing so would explain that 1 adopt the construct ion 
put by counsel at the argument upon the questions. As I under­
stood counsel, it was agreed that the words “lands of the com­
pany” in the section we are asked to determine the validity of, 
meant the right-of-way and the stations and terminals in con-



12 D.L.R.] Re Alberta Railway Act. 157

ncction therewith of a railway built under the authority of CAN.
the Dominion Parliament, and were not intended to refer to or s
include lands granted by way of subsidy merely and not in- 1013
eluded in such right-of-way, stations and terminals. The real — 
question, counsel agreed, we were desired to answer was whether albkhta
the provincial Parliament could so legislate as to force a cross- Railway

ing of a provincial railway over and across a Dominion railway. Arr-
Now, as I read and understand section 82. of chapter 8, of 

the Act of the Legislature of Alberta, 1907. it was only intended 
to have application to railways authorized to lie constructed 
by the provincial legislature, and not to railways constructed 
under authority of the Dominion Parliament. It would seem 
that the latter sentence of sub-section 3 of section 82 making 
the approval of the Dominion Hoard of Railway Commissioners 
essential in addition to that of the Licutenant-Uovernor-in- 
council “where it was necessary to obtain the approval of such 
Board,” was inconsistent with this construction. I accept, 
however, the explanation of Mr. Woods, counsel for Alberta, 
that the words in question were inserted in the section by in­
advertence or mistake and never should have been there.

Then we have the legislation of 1912 amending the provin­
cial Railway Act of 1907 by adding the section respecting the 
power of the legislature to pass which wc are asked. It reads 
as follows:—

(3) 'Hie provisions of this section •hell extend and apply to the lands 
<>f every railway company or person having authority to construct or 
operate a railway otherwise than under the legislative authority of the 
Province of Alberta in ho far as the taking of such lands does not unrea­
sonably interfere with the construction and operation of the railway or 
railways constructed and operated or being constructed and operated by 
virtue of or under such other legislative authority.

It refers to railways the construction of which is authorized 
by the Dominion Parliament and attempts to apply the provi­
sions of the railway legislation of 1907 to such Dominion rail­
ways so as to authorize the crossing of such railways by pro­
vincial railways.

I do not think such legislation infra vins of the local legis­
latures. The exclusive power to legislate with respect to Dom­
inion railways is, by the 29th subsection of section 91 of the 
British North America Act, conferred upon the Dominion 
Parliament. It is a “matter coming within one of the classes of 
subjects enumerated in section 91,” and being such is 
not to lie deemed to come within those classes of subjects assigned ex­
clusively by tlmt Act to the provincial legislatures.

The provincial legislature while >having full power to 
authorize the construction of a local or provincial railway, 
cannot in so doing either override, interfere with or control
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or affect the crossing or right of crossing of a Dominion railway 
by a provincial railway. Legislation respecting the crossing of 
Dominion railways by provincial railways is exclusively vested 
in the Dominion Parliament, and being so vested by virtue of 
one of the enumerated classes of subjects of section 91, is 
explicitly withdrawn from the jurisdiction of the local legis­
lature.

The clause in question would give rise to endless difficulties. 
As it now stands, it is open to the fatal objection that it would 
refer to the ordinary Courts of the land the determination of 
the question whether the crossing of a Dominion railway by a 
provincial railway was an “unreasonable interference” with 
the Dominion railway’s operations. This is a question which 
the Dominion Hoard of Railway Commissioners alone is author­
ized to deal with and its decision is final.

Hut the omission of the word “unreasonably” would not 
make the legislation intra vires, as the subject-matter was not 
one within the jurisdiction of the local legislatures at all, being 
as 1 have said, withdrawn from them by the latter part of 
section 91.

It was contended strongly by counsel for the province that 
not only had the legislature of the province power to authorize 
the crossing of Dominion railways by provincial ones, but that 
they had power to authorize the crossing of navigable streams 
or marine hospital lands or lands reserved for military camps 
or forts or defence. The argument was logical enough, grant­
ing the premises assumed, namely, that the exclusive power to 
build local railways necessarily involved the power to cross 
these streams, lands, defence works and Dominion railways. 
Hut it omits to take cognizance of the rule so often and neces­
sarily applied by the Judicial Committee in the construction of 
the Hritish North America Act, that the enumerated subject- 
matters of legislation assigned to the Dominion Parliament arc 
not deemed to come within the matters assigned exclusively to 
the provincial legislatures though prima facie they may appear 
to do so, and the further rule of construction that if there is a 
common field of legislative action within which Parliament and 
the legislatures are alike competent to legislate, when Parlia­
ment occupies the field and legislates, as it has done with 
respect to the subject-matter under discussion, under one of the 
enumerated clauses of section 91, its legislation is supreme and 
overrides that of the local legislatures.

Idington, J. :—We are asked whether or not the Alberta 
legislature can amend the Railway Act of that province, adding 
to section 82 thereof the following:—

(3) The provision* of this section shall extend and apply to the lands
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of every railway company or person having authority to construct, or 
operate a railway otherwise than under the legislative authority of the 
Province of Alberta in so far as the taking of such lands does not unrea­
sonably interfere with the construction and operation of the railway or 
railways constructed and operated or being constructed and operated by 
virtue of or under such other legislative authority, 
and if not will .striking out the word “unreasonably” therein 
render the clause intra vircsl Any legislative enactment under 
our federal system, which partitions the entire legislative auth­
ority, ought to be approached in the spirit of assuming that the 
legislature did not intend to exceed its powers; and if an in­
terpretation can reasonably be reached which will bring it 
within the power assigned the legislature in question, and given 
operative effect, then that meaning ought to be given it.

Of course, if the plain language is such that to give it oper­
ative effect must necessarily involve doing that which is beyond 
the power assigned the legislature then the Act must be 
declared null. Again, the language used is sometimes capable 
of a double meaning according to the respective surrounding 
circumstances to which it may be sought to be applied. In such 
case the Court on the one hand must refuse to give such effect 
to the language as will maintain anything ultra vins the legis­
lature, and on the other give such effect to it as will within the 
purpose and power of the legislature render it effective.

Then, again, the subject dealt with may be of that complex 
character that concurrent legislation on the part of a provincial 
legislature and Parliament is absolutely needed to effectuate 
satisfactorily the purpose had in view. To the man accustomed 
to deal only with the legal product of a single legislature pos­
sessing paramount legislative authority over all matters that 
can be legislatively dealt with, this latter situation seems almost 
incomprehensible. The situation often exists, must be reckoned 
with and dealt with accordingly.

We must not too readily knock aside a provincial enactment. 
It may be not only susceptible of use, but be actually needed to 
give operative effect to the authority of Parliament which in a 
sense may be paramount in authority and power in relation to 
what the legislature may lie attempting yet not possessed of the 
entire field. The recent case of the City of Montreal v. Montreal 
Street ttaihvay Co., 1 D.Tj.R. 681, [1912] A.C. 333, relative to 
the que dion of through traffic furnishes an illustration of how 
co-operative legislation by a province might have rendered that 
of Parliament more effectual, or far-reaching in its results.

When we add to these complexities an ambiguity of ex­
pression, too often found in statutes, the task of answering such 
questions as are now submitted becomes increasingly difficult. 
And when we add thereto the need not only of considering a
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few concrete facts such as a single case involves, hut also the 
whole range of possible human activities, in the indefinite field 
thus submitted for us to pass upon, our native humility and 
modesty are startled and we are tempted to say we do not know.

However, though 1 have not by any means exhausted the 
definition or classification of legislative products likely to arise 
under our federal system, I have indicated some of the mani­
fold considerations that have to be borne in mind in determining 
whether or not the above section is worthless or may lie made 
use of either in its present shape or when modified in the way 
suggested. The subject-matters presented and arguments 
thereon seem to require 1 should do so and thus guard or 
qualify the results to be stated in any answers that can be given 
to the questions submitted.

One difficulty suggested is whether or not the questions 
should lie looked at in light of the fact that the Canadian 
Pacific Railway Co., clearly a Dominion legislative product, sub­
sidised by a land grant partly situated in Alberta, might be 
affected by the legislation in another way than is involved in 
the merely crossing of its track by a local railway. Counsel 
seemed to agree that that complicated question ought to be 
eliminated from the problems before us. Rut I am not quite 
sure that they were agreed on any substituted form of question 
if indeed it was competent for them so to agree. Counsel argu­
ing for the Attorney-General for the Dominion, on whose 
advice the submission is made, and who is the minister in charge 
of such a reference, and I incline to think must be treated 
as if dominus litis in such references as those requiring an 
advisory opinion, has relieved us so far as he can from answer­
ing in a way to touch upon qvestions relative to lands in said 
subsidy.

I am not sure that his waiver would help much were it a 
reference of a concrete case involving some right as between 
the Dominion and a province. It is here, however, merely a 
question wherein it is desired by the government to be advised 
before vetoing or refraining from vetoing the legislation. It 
has also been throughout the argument painfully obvious to 
my mind that if the legislation is ultra vires then it can hurt no 
one, not even the Canadian Pacific Railway Co., and if it is 
clearly intra vires it would in such case at least so far as relating 
to said lands, hardly concern any one else than the Legislature 
of Alberta.

It seemed finally in argument to be, as between parties 
arguing before us, a question of the right of a provincial rail­
way to cross a Dominion railway by virtue solely of the pro­
vincial legislative authority. I have not and never had sup­
posed any one else could have had any doubt upon such a point.
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The Dominion Parliament having by virtue of its exclusive em­
powers over the enumerated subjects in section 91 of the ^Tc.
British North America Act, created a corporate power and 1013
thereby conferred on one or more persons the power to construct ----
or cause to In* constructed a railway, that railway cannot l»e \u,/kTV
crossed by any other railway company which with its work is Haii.wat

only the product of the somewhat analogous powers given by Act.
section 92 to provincial legislatures over “local works and ,dlnetonij.
undertakings.” I have considered the elaborate argument 
addressed to us to the contrary and hope I understand it. As 
to that parallel drawn In-tween the incidental or necessarily 
implied powers which have been held to he part and parcel of 
the power conferred by tin- powers given the Dominion over the 
enumerated subjects of section 91 and the supposed need to 
give vitality to the powers of the provinces over local works and 
undertakings by means of implying similar incidental and 
necessarily implied powers in anything to he enacted in order 
to the carrying into execution of any such provincial powers,
1 have just this to say.

1 agree the analogy holds good until the attempt to gix*e 
operative effect of it runs against the exclusive precedent 
power and its products.

The- British North America Act expressly assigns to the 
Dominion Parliament in and for the purposes of the execut­
ing of the powers over the enumerated subjects in section 91 
and the exception in section 92. sub-section 10. such exclusive 
and paramount authority over the subject-matters therein men­
tioned that when we have regard to the matters of the business 
in hand as when a railway crossing of a Dominion railway 
by a provincial railway has to la- constructed it is clear that 
it must be affected either by virtue of concurrent législatif 
provisions cox’ering all that is necessary to provide for execut­
ing such a purpose with due security for the safety of all those 
concerned in the construction and use of the physical product 
called a crossing, or by virtue of the power having the exclusive 
and paramount authority referred to exercising the full power 
necessary to determine the means of executing such a purpose.

Having regard to the nature of the business in hand and 
the clear language of the British North America Act, 1 think 
the full effect 1 suggest must Is* given the predominant or 
paramount powers 1 have mentioned. After these poxvers have 
been exercised all that the provincial legislature is given must 
be read as subject thereto.

The argument for the proposition that the poxvers assigned 
the province must be given such full effect as to enable tin- local 
road to accomplish a crossing xvithout relying upon the auth­
ority of the Dominion, was attempted to be supported by the

11—12 D.L.S.
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recent decision in the Marriage Lairs Case, 6 D.L.R. 588, 46 Can. 
8.C.R. 132, on appeal 7 D.L.R. 629, [1912] A C. 880, 11 East. 
L.R.,255. I am disposed to think the point well taken as mere 
matter of argument put forward for consideration. It is to he 
observed, however, that the opinion therein was merely advisory 
and decides nothing and is of no consequence in relation to the 
interpretation and construction of the British North America 
Act, save so far as the reasoning upon which it proceeded when 
applied to said Act commends itself to those having to deal 
therewith.

Then having due regard thereto I am, with great respect, 
quite unable to understand how any express and exclusive dom­
inating power such as given by the Act to the Dominion de­
spite the so-called exclusive authority subject thereto given the 
provinces, is ever in any case to be minimized, much less deleted 
from the Act because of some apparently inconsistent power 
giveil the provinces. If need be to discard either, it is the sub­
sequent and subordinate power that must be deleted, as it were, 
m order to give the precedent and paramount power its full 
effective operation.

The upp of the adverb “exclusively” in section 92, and ad­
ject n.: “exclusive” in section 91, unfortunately leads those not 
examining the whole, to assume each must have the same effect. 
But the language used when analyzed as it has been so often ren­
ders it clear that the general purpose was to subordinate the 
powers of the legislatures, no matter how it might affect them, 
to those of Parliament, over the said enumerated subjects.

The attempt has been made in many cases to give the sub­
ordinate provincial powers such operative effect as the language 
defining them at first blush might warrant, notwithstanding 
the precedent dominating power given over the enumerated sub­
jects in the sub-sections of section 91 to the Dominion had not 
been exercised or at least exhausted or because they had been 
exercised later than the provincial powers apparently bear­
ing on the same subject.

These attempts always failed in the Courts of last resort 
until the Marriage Lairs Case, 46 Can. S.C.R. 132, on appeal, 7 
D.L.R. 629, [1912] A.C. 880, 11 East. Lit. 255. The trend of 
authority in many cases including some of those cited to us, 
had run so strongly the other way as to become the subject of 
adverse criticism on the ground that the powers claimed by the 
Dominion had been carried further than in fact necessary for 
the due execution of the particular power involved, and thus 
needlessly invaded the field assigned the provinces.

There is a mass of authority of this kind in the way of deci­
sions in concrete cases, which, having binding authority, we
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must observe, despite later merely advisory opinions, even if CAN 
apparently conflicting, though possibly not.

Then it is said, pursuing same line of argument relative to |f,j3
the power claimed by the enactment now in question, that the ----
Dominion has not by express enactment taken possession of the Albert* 
field and, therefore, the province has authority to enact, and a Railway 
line of cases is cited to us which it is urged give expression to A(T- 
such a doctrine. When examined these cases do not support idington. j.
the alleged doctrine. In most of them there is nothing more 
than that a province may have in the exercise of its power over 
property and civil rights enacted a law which perhaps has been 
superseded pro tanto by an enactment of Parliament in the ex­
ercise of its exclusive legislative authority over the enumerated 
subjects in section 91 This has been sometimes expressed as a 
taking possession by the Dominion of the same field or part of 
the same field or as overlapping, as it were, in the some field by 
concurrent legislation. A more accurate mode of expression 
is that “subjects which in one aspect and for one purpose fall 
within section 92 may, in another aspect and for another pur­
pose fall within section 91” (Clement’s Canadian Constitution,
2nd ed., page 172, quoting from the judgment of the Judicial 
Committee of the Privy Council in the case of Hodge v. The 
Queen, 9 Ay p. (’as. 117, at page 130).

With great respect I think the metaphor of a supposed field, 
as it has sometimes been expressed, is not quite accurate, and 
in other cases the true limits of the respective powers have been, 
as result of its misapplication, misapprehended. For example :
When by virtue of its authority over property and civil rights 
a legislature has enacted something giving a right of property, 
and later the Dominion Parliament has in the due exercise of 
its exclusive powers over bankruptcy enacted something else 
which of necessity invaded that right of property, it may, in 
doing so, disturb apparently existent rights of property and 
other civil rights. Hut such rights of property always were 
held subject to such disturbing power.

That part of the field of property and civil rights which Par­
liament may thus have taken possession of, never had existed 
in the province. It had only exercised its undoubted power over 
property and civil rights so far as competent for it to do so, 
but had never occupied the same field as the expression “taking 
possession of the field” so often implies. The bank or Dom­
inion railway company, for example, operate by virtue of the 
exclusive authority of Parliament. These corporate bodies rest 
such operations in the field of property and civil rights some­
times solely upon the authority of Parliament in ways that the 
legislature of a province with all its power over property could 
not enable, and at other times upon the authority of both Par­
liament and legislature.
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may enact, may produce often a semblance that seems to justify 
the expression.

Great confusion of thought often exists because people do
Idlngton, J. not stop to think and discriminate between these exclusive 

powers of Parliament and the residual power which Parliament 
lias for the “peace, order and good government of Canada,” 
but which in its turn is subordinate to the so-called exclusive 
powers given in section 02 to the provincial legislatures.

The gravest error is likely to grow out of this confusion by 
accustoming the legislative and judicial mind, if 1 may say so, 
to look upon the Dominion as possessing a general supervision 
or superior power over identically the same thing as the pro­
vince is entitled to deal with, but which it has not save by the 
indirect means of the veto power over provincial enactments. 
The notion sometimes prevails that, as of course*, the legislation 
of a province must bend before that of Parliament. It must be­
fore the paramount exclusive legislative authority given over 
specified subjects, but not before what Parliament asserts merely 
by virtue only of this residual power.

In the ease of the matter in hand I think there are two 
answers to the contentions founded on the theory put forward. 
The Dominion Parliament has, I incline to think, taken posses­
sion of the field which 1 will call the subject of crossing of rail­
ways, of which one or more may happen to be a Dominion rail­
way, and has dealt in detail with all the immediate acts involved 
in carrying out such a purpose, so that in a proper case there 
should not he a legal difficulty in accomplishing a crossing of 
such railway as in question.

Hut even if it has not gone quite so far I think its enactment 
under which one of the railways within its exclusive control has 
been constructed and is being operated, has in itself such force 
and effect that a provincial legislature cannot interfere to force 
by its own unaided act a crossing thereof by one of its own crea­
tions.

Is there then any purpose which the said section submitted 
herein can subserve? Is there anything on which it can so rest 
as to be possibly infra vins the legislature?

It is quite clear that Parliament has no power to add to a 
provincial corporation a capacity not already given it. If such 
a railway company has not been given directly or impliedly the 
capacity to cross another railway, Parliament cannot give it 
that capacity except by declaring it a work for the benefit of 
Canada. In like manner, if as is contended, Parliament has
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not so dealt with the subject of crossing and there is nothing 
enabling it and the Dominion railway charter expressly or im­
pliedly disables it from being done, then 1 conceive it is quito 
competent for a legislature to pass some such Act as the section 
in question to be conditional in its operation upon correspond­
ing legislation being duly enacted by Parliament. It does not 
seem to me that such an enactment need be in very exact terms 
conditional if it is capable of such use o. application. It 
certainly ought to be held that a legislature is competent to make 
a tender of such legislative assistance if we are to work out our 
federal system in all its bearings.

1 must not, however, conceal the fact that I made such a 
suggestion in the Marriage Laws Case, 6 D.L.R. 589, 46 Can. 
S.C.R. 132, on appeal, 7 D.L.R. 629, [1912] A.C. 880, and ex­
pressed the view that it was quite competent for Parliament to 
so act upon or by virtue of its powers therein involved, but in 
view of the result of that case in the Judicial Committee of the 
Privy Council there is room to argue that such a doctrine as 1 
here enunciate and have often laid down has no foundation.

Parliament certainly has the power to aid thus the treating 
and dealing with other countries. No one ever questioned it in 
known instances, and surely it is quite competent for it to so 
deal with the provinces. In fact it has heretofore and until the 
Marriage ('ase, 6 D.L.R. 589, 46 Can. S.C.R. 132, on appeal, 7 
D.L.R. 629, [1912] A.C. 88(1, so dealt with them. 1 have no 
serious difficulty in this case in so holding if the section can In* 
read, as if conditional, for example, upon due leave lieing got 
from the Board of Railway Commissioners to render it oper­
ative. So far as that may, if possible, be implied, the section 
may lie intro vires. As at present advised I do not think the 
proviso relative to Railway Commissioners at the end of the 
sub-section which precedes this amending sub-section, is effective 
for such purpose, or can be imported into this new legislation 
as if part thereof.

But the purpose of the submission as indicated by the pos­
sible amendment to the section as proposed and the withdrawal 
of the possible bearing of the enactment upon the Canadian 
Pacific Railway lands assigned by virtue of its subsidy, seems 
to be tentative and, therefore, the liberty extended to us in­
stead of a single affirmative or negative answer, to answer in 
such a way as to deal with the value of the enactment as giving 
a right to cross a Dominion railway without the leave of the 
Board of Railway Commissioners for Canada, or other means 
given or to Is* given by authority of Parliament.

M.v answer, therefore, is that the section as it stands or 
would stand after striking out the word “unreasonably” would 
not, without the authority of Parliament or some person or body

s. u.
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duly delegated its power in the premises, be effective as giving 
the right to any provincial railway company to cross a Dom­
inion railway.

Drff, J. :—Section 82 (2) of chapter 8 of the Alberta stat­
utes of 1907 contains these words :—

And in cases under this section where it becomes necessary for the com­
pany to obtain the approval of the Board of Railway Commissioners for 
Canada it shall do so in addition to otherwise complying with this section, 

and in view of that clause it may be doubted whether the power 
conferred upon provincial railway companies by the first sub­
section ought not to be held to be exercisable in respect of the 
“lands” of Dominion railways only after the Hoard of Railway 
Commissioners for Canada has pursuant to its lawful powers in 
that behalf given its approval to the proposed action of the pro­
vincial railway company.

It may further be doubted whether on the true construction 
of section 7 of chapter 15 of the Act of 1912 the amendment 
effected by that enactment is not limited to authorizing the 
provincial railways with the approval of the Lieutcnant-tiover- 
nor-in-council as well as that of the Board of Railway Commis­
sioners for Canada to “take possession of, ute or occupy” binds 
of any Dominion railway company as contra-distinguished from 
“right-of-way tracks, terminal stations or station grounds.”

If such be the effect of these enactments they are obviously 
unobjectionable from a constitutional point of view.

Both parties, however, desire us to deal with the question 
whether provincial legislation can or cannot validly confer upon 
a provincial railway company compulsory powers for the pur­
pose of enabling it to construct its line across the line of a Dom­
inion railway by way of level crossing and to run its trains over 
the line when constructed. I think the question must be an­
swered in the negative. It is, of course, impossible to construct 
a railway across another existing railway in such a way as to 
form a level crossing without altering in some degree the phy­
sical structure of the works of the existing railway.

Legislation authorizing such action on the part of a provin­
cial railway company and requiring the Dominion railway com­
pany to submit to such alteration of the structure of its works, 
and to the passing of the trains of the provincial railways across 
its line, in so far as it is merely permissive or facultative, is leg­
islation strictly relating to the provincial railway, and if it 
stopped there, would, as such, be within the powers of a provin­
cial legislature. Hut in so far as it affects to confer authority 
upon or compulsory powers as against the Dominion company 
it is legislation relating to a Dominion railway as such. In that 
respect it is legislation of a character that the Dominion alone
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Legislation, therefore, authorizing the altering for railway 
purposes of the structure of the works of a Dominion railway, 
and the running of trains over the works as altered is legisla­
tion upon a subject which as subject-matter for legislation 
necessarily falls within the field exclusively assigned to the 
Dominion.

The works dealt with by section 92 (10) are, as Lord Atkin­
son observed in the judgment in City of Montreal v. Montreal 
Street Kailway Co., 1 D.L.R. 681, [1912] A.C. 332, “things not 
services.” Some of them at all events (railways and telegraph 
lines, for example), are things of such a character that for 
many purposes they must lie treated as entireties. The observa­
tions of his Lordship in the judgment just mentioned suggest 
that as far as possible they should be so regarded when con­
sidered as subject-matter of legislation. In that view it seems 
to follow that when you have an existing Dominion railway all 
matters relating to the physical interference with the works of 
that railway or the management of the railway should be re­
garded as wholly withdrawn from provincial authority: Fish- 
tries Case, [1898] A.C. 700, at page 715; Madden v. Nelson and 
Fort Sheppard Kailway Co., [1899] A.C. 626, at page 628. 
Questions of a similar character may arise when a projected 
Dominion railway is to cross a provincial railway. What com­
pulsory powers the Dominion is entitled to exercise in such a 
case over the provincial railway in respect of the crossing and

has power to enact. Some of the powers of the Dominion in re­
spect of Dominion railways are (it could hardly be disputed) 
exclusive powers. In Canadian Pacific Kail way Co. v. Parish of 
Notre Dame de Konsecours, [1899] A.C. 367, at page 372, Lord 
Watson said:~

The British North America Act, whilst it gives the legislative control 
of the ap|>ellants’ railway qwl railway to the Parliament of the Dominion, 
does not declare that the railway ehall cease to lie part of the provinces in 
which it is situated, or that it shall, in other respects, lie exempted from 
the jurisdiction of the provincial legislatures. Accordingly, the Parlia­
ment of <'anada has, in the opinion of their Lordships, exclusive right to 
prescribe regulations for the construction, repair, and alteration of the 
railway, and for its management, and to dictate the constitution and 
powers of the company; but it is. inter alia, reserved to the Provincial 
Parliament to impose direct taxation upon those» portions of it which are 
within the province, in order to the raising of a revenue for provincial 
purposes. It was obviously in the contemplation of the Act of 1 h«7. that 
the "railway legislation." strictly so called, applicable to those lines 
which were placed under its charge should lielong to the Dominion Par­
liament. It, therefore, appears to their Ixirdship* that any attempt by 
the Legislature of Queliec to regulate hv enactment, whether described as 
municipal or not, the structure of a d tch forming part of the ap|N»||ant 
company's authorized works would be legislation in excess of its powers.
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not require discussion here.
There are two further observations:—
1. In the view I have just expressed (namely, that legisla­

tion such as that under consideration conferring authority upon
Duff, J. a provincial railway to alter for railway purposes the physical 

structure of the works of a Dominion railway without the con­
sent of the Dominion railway company or the sanction of the 
Dominion Parliament and all legislation relating to the man­
agement of such a railway is legislation upon a subject which, 
since it necessarily falls within the subject of Dominion railways 
can only be enacted by the Dominion) no question of the so- 
called doctrines of ‘•"overlapping powers” and “necessarily in­
cidental powers” can arise; and the points raised during the 
able discussion of those subjects by counsel of Alberta do not 
require consideration.

2. As is shewn by Lord Watson’s judgment in Canadian 
Pacific Itailway Co. v. Parish of Notre Dame de lionsecours, 
|1899] A.C. 367 (and, indeed, it must be obvious when we con­
sider the numerous cases in which jurisdiction over the rail­
way of a provincial company has been assumed by the Dom­
inion by declaring the railway to be a work for the general ad­
vantage of Canada after the company had received a large land 
subsidy from the province), the fact that exclusive jurisdic­
tion in relation to a Dominion railway, as railway, is vested in 
the Dominion is not incompatible with the possession by the 
province of some authority over the Dominion railway com­
pany as land owner; how far in legislating for a provincial 
railway the province has authority to confer compulsory powers 
as against a Dominion railway company as land owner is a ques­
tion upon which I express no opinion.

Anglin, J. Anglin, J.. agreed with Davies, J.

Brodeur, J.
■

Brodeur, J. (dissenting) :—We are asked by this reference 
to declare whether section 7 of chapter 1.7 of the Act of the 
Legislature of Alberta of 1912 is infra vires.

The Legislature of Alberta passed in 1907 a Railway Act, 
and section 82 of that Act provided:—

The company may take possession of, use or occupy any lands belong­
ing to any other railway company, use and enjoy the whole or any por­
tion of the right-of-way. tracks, terminals, stations or station grounds of 
any other rail1 way company and have and exercise full right and |H»wers to 
run anil operate it# trains over and upon any portion or portions of the rail­
way of any other railway company, subject always to the approval of the 
Lieutenant-tiovcrnor-in-council first obtained or to any order or direction
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(2) Such approval may l»e given upon application and notice nnd after ' ’ ‘ 
hearing the Lieutenant•Governor-in-eotmeil may make *uch order, give _____
*ucli directions nml impose such conditions ami duties upon either pu-ty Rg
as to the said Lieutemmt-tioveriior in-eouncll may apjiear just or desir- Auikrta 
aide. Inning due rogurd for the publie ami all projier interests and all IUii.waT 
provisions of the law at any time a|iplieahle to the taking of lands and ' 
their valuation and the compensation therefor and ap|ienls from awards fimdi-ur,J.
thereon shall apply to such lands and in case* under this section where it (dlwntine)
lieefiines necessary for the company to obtain the approval of the Hoard 
of Railway Commissioners for Canada it shall do so in addition to other­
wise complying with this section.

It 8VVH18 to me that the legislation had in view not only the 
crossing of provincial railways, hut also of federal railways lie- 
cause of the reference therein to the Board of Railway Com­
missioners for Canada. But the definition in the Act of the 
word “company” made it somewhat doubtful whether the* above 
limited provisions would apply to federal railways and a new 
sub-section was added in 1012 by chapter 15, section 7, which 
reads as follows:—

(3l The provision* of thi* section shall extend ami apply to the lands 
of every railway company or person having authority to construct or 
operate a railway otherwise than under the legislative authority of the 
Province of Allierta in so far a* the taking of such land* doe* not unrea­
sonably interfere with the construction ami operation of the railway or 
railways constructed and o|ieruted or lieing constructed and ojierated by 
virtue of or under such legislative authority.

By the British North America Act sub-section 10 of section 
02, the provincial legislature may exclusively make laws in re­
gard to local works and undertakings. A railway built within 
the boundaries of a province is subject to the legislative control 
of that province.

The corporate powers of such a railway company, its rights 
and obligations are essentially under such legislative control.
Its power to build a line from one point to another is granted by 
the provincial legislature and the provincial legislature alone 
can give such authority. If in its course the railway comes in 
contact with federal works it may In* subject to some federal 
regulations, but the enabling power to cross those federal under­
takings rests essentially with the province. A provincial rail­
way may have to cross a navigable river. Navigation is under 
the legislative authority of the federal Parliament and laws 
have lieen passed by that Parliament as to the manner in which 
bridges could lie put on those rivers (R.S.C. 190fi, ch. 115).
In such a case the provincial railway will he required to follow 
the federal regulations, but the right to build a bridge shall have 
to he granted to the company hv the local legislature. The legis-
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Act. the case of the crossing of a federal railway the provincial rail- 
way is still bound to obtain the approval of the provincial gov- 

(diMcnting) eminent; but, as 1 read the statute, that provincial railway will 
also require the approval of the Board of Railway Co* mis­
sioned for Canada which is the federal authority having exe­
cutive and judicial control over federal railways. The power 
conferred by the legislation upon the provincial railway to cross 
a provincial or federal railway is such an enabling power as 
was within the legislative authority of a provincial legislature.

The claim that the federal Parliament is the only authority 
that could give such enabling power is unfounded, because the 
provincial railway company could not construct its line through 
or over or below a federal railway, unless the federal authori­
ties would be willing to pass the necessary legislation. The 
powers then granted by sub-section 10 of section 02 of British 
North America Act would become illusory. The enabling power 
rests with the provincial authority and a regulative power recog­
nized by the provincial legislation may be exercised by the fed­
eral authorities.

The crossing of railways is of constant occurrence. The 
provincial legislature in creating local railway companies have 
the power to confer upon them as an incident of their legislative 
authority in the matter the right to cross any other railway, 
local or federal. But that must be done, of course, without in­
terfering unreasonably with the construction or operation of 
the other railway. It is precisely what the legislation has pro­
vided for in this case.

But there is more. The legislature far from encroaching 
upon the federal legislative or executive authority has enacted 
that where it becomes necessary for the company to obtain the 
approval of the Board of Railway Commissioners for Canada 
it shall do so. There is in the Railway Act a legislation regard­
ing the crossing of provincial railways by federal railways. It 
may be doubtful whether such legislation was within the power 
of the federal authority, but then concurrent legislation was ad­
visable and it is what was done. The Act in question provides 
for enabling and concurrent legislation that was within the 
legislative authority of the Province of Alberta.

For those reasons I would answer that section 7 of chapter 
15 of the Act of the Legislature of Alberta, in 1912, is intra 
vires.

Answer accordingly.
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PIGOTT & SON v. TOWN OF BATTLEFORD. SASK.
Saskatchewan Supreme Court, Brown, J. May 10. 1013. S. C.

1. Municipal corporations (§11 I)—142)—Towns—Promissory note— 1 * *
Power to make—Ultra vires contract. ^,tv

A town has no authority th execute promissory notes oven though 
in payment for services rendered, ami, though they me sealed and signed 
by the mayor and secretary-treasurer of the town in its behalf.

2. Contracts (§IV D—304a)—Condition—Certificate of performance—
Formal certificate, waiver of.

Where a town, under a construction contract, treats an inspector's 
informal certificate as if it were in fact a final one, although not in the 
exact form contemplated by the contract, the necessity of a formal 
certificate is waived, and a recovery may lie had on such informal 
certificate.

3. Pleading (§ I N—114)—Amendment of statement of claim on trial.
Where a formal inspector’s certificate of completion of a construction 

contract is waived by the defendant by treating an informal certificate 
as sufficient, an amendment of the plaintiff's pleading will be permitted 
at the trial so as to allege such waiver.

Trial of un action against a municipal corporation for money Statement 
alleged to he due under a construction contract and upon certain 
“notes” given in respect thereof.

O. M. Jiiggar, K.C., and A. M. Panton, for plaintiffs.
Frank Ford, K.C., and It*. 11". Livingston, for defendants.

Brown, J.:—I am satisfied that the defendants had no author- Brown, j. 
ity to execute the not» sued on herein, and moreover, even 
though they had such authority, they never authorised the issue 
or execution of the m s. The mere fact that they were sealed 
and signed by the in r and secretary-treasurer on behalf of the 
defendants is not ilicient: see 2 Halsbury 401; Stejihina v.
Xorth Hattleford School District, 0 W.L.K. 501. This portion of 
the plaintiffs’ claim will therefore have to be disallowed.

As to the portion of the claim which is sought to be recovered 
under the contract, we find that the inspector (Storer) signs 
exhibit 1) as containing a “list of work necessary to In- done 
before final certificate grunted.” Joseph M. Pigott states in his 
evidence that this work was done with the exception of a few 
things that were dealt with in the final certificate as l>eing out 
of the plaintiffs’ control. Storer subsequently issues a certificate, 
exhibit F; and it is clear that when he issued this document he 
intended it, together with exhibit G, which was attached thereto, 
as a final certificate within the meaning of the contract. It is 
also clear that the defendants accepted and dealt with this docu­
ment as if it were a final certificate. Even though it may not 
lie in the exact form contemplated by the contract. I am of 
opinion that the defendants by their actions have waived the 
necessity of it t>eing in such form. It is true that the plaintiffs 
have not pleaded waiver, but I do not hesitate to allow them even 
now to do so.
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SASK. It appears from exhibit (i that the plaintiffs’ total claim was
"s7\ $29,597.65, and by virtue of exhibit F there was deducted there-
1913 from $1,173.90, leaving a balance of $28,423.75. There had been
----  paid, before the issue of these documents, on the contract $22,-

i'1 sox 674.41, thus leaving a net balance to be paid, according to Storer's
r. certificate, of $5.749.34. The defendants, however, dispute

Town ok some of the items which have thus been allowed by Storer, and
Hatti.kkqbh. under the agreement such items would not be recoverable in this

Drown, j. action, hut only by way of arbitration. The amount which the
defendants admitted as being payable is 85,082.70. The manner 
by which this amount is arrived at is clearly indicated by the 
certificate of Kitson, the engineer, being exhibit K. I am of 
opinion, therefore, that the plaintiffs should have judgment for 
the amount of 85,082.70, together with their costs of action, 
except such costs as may be exclusively applicable to that part 
of their claim which deals with the notes. This judgment is 
given without prejudice to the plaintiffs’ right to recover under 
the contract for the amount for which such notes were given, 
and without prejudice to any rights which they may have under 
the contract to proceed by way of arbitration for the recovery of 
all items in lietween the parties. The judgment is also
without prejudice to the rights of the defendants to proceed under 
their counterclaim, the hearing of which is |M>stponod until the 
next regular sittings of the Court.

Judgment for plaint iff ft.

MAN

K.H.
1913

May 2fi.

GILL v. YORKSHIRE INSURANCE CO.. Ltd

Manitoba Kim/" Bruch. Halt. J. Mai/ 2H, 1913.

1. Insurance i 5 VIA—-24SI—Ahiiitkation—Waiver am to inscked—Ex­
tension TO COUNTERCLAIM AIM INST INHVHKK. MADE IIY JOINT DE­

AD oxpre** WR i vit by an in*nrance ruin puny in to the plaint iff in 
an action on a |Milivy. of a condition for arbitration of Iom, it avail­
able t i one who ptirrliiiMil an i mured dial tel More low*. *o a* to 
extend to a counterclaim made by him again*! the company, with 
wlmm lie wa* j ined m a defendant in the action.

2. INSURANCE (§11 A—:HM—IXMI KAIII.K INTEREST IX CHATTEL—REDUCTION
IIY MAI.E EOK UtSS THAN INSURANCE—RETENTION OK MEN—EFFECT

Where an imnnmee policy for (M.immi imurance on a borne atipu 
li'ted that in the event of dea'li but two-third* of the actual value of 
the animal should In- paid, upon subsequent sale "f tin- borae for 
SI.AiNi. the iiMired taking notea. with a lien on the home, for the de­
ferred payment*, hi* incurable interest was reduced to two-third* of 
tlie amount of the note*, and the accruing interest thereon.

3. Evidence < f IV I—lôoi—Cokimration — Private hooks of agents*
mil' lAvmsaieum uiainsi btrarorr.

An agent*' guide Imok marked “private ami confidential** i**ued by 
an in«uranee mivpany exclu«ively for the guidance of it* agent*.» i* 
not admiaaible again*! < r binding on an in*nred |mt*oii in an action 
on a policy i**ued by the company.

D-D



12 D.L.K.] Oii.i. v. Yorkshire Ins. Co., Ltd. 17:1

4. Insurance (f VI A—J4<l i—Notick of loss—scfficikxcy of—Condi­
tion AN TO—'SKKVICK OX AUKXT OF FOREIGN COMPANY.

Notice of tin* illne*» and «h-atli of an insuml animal given in 
Manitoba to an agent appointed to represent a company according 
to the Manitoba Iattiranec Act, who gave immislintc telegraphic notice 
to the head ollice in Montreal, i- a sullicicnt eompliancc with a condi­
tion of a policy of insurance that notice of tin* illm-ss or death of an 
iiittired animal should lie given direct to the company, where notice, 
if given hv the insured direct to the head ollice of the company, either 
in |H>rson or by letter, would not have arrived in advance of the 
notice given by tile agent.

5. Insurance 16 III K—7.V)—Condition»—Keasoxahi.knkss—Notice of
II.I.XK8N OF INM'KKII ANIMAI/—-TIME FOR OlVINU.

A condition of a contract <>f insurance on an animal that notice of 
its illness should Is* given an insurance company within ïl hours, as 
applied to persons living in the country, is unreasonable, if the line- 
for giving notice is stipulated to run from the moment the animal 
actually ileeume ill. and not from the actual discovery of its illness, 

tl. Insurance (§ VI A—243)—Proof of loss—<>n iii.ankh furnished by
IXHCHKH—WAIVER OF CONDITION.

A provision of an insurance policy that full particulars of loss 
should be supplied the company on forms furnished by it. is waived 
by the company's instructions to its general agent to the effect that 
it did not think it desirable to furnish the insured persons with such 
forms, as it preferred to have separate statements from them.

7. Insurance 18 VI K—40A)—Ijohb — Payment after sale of inmvred
CHATTELS—-NUIIHOUATIOX OF IXNI HKIt TO MEN NOTE»—-DIFFERENCE
BETWEEN LOBS AND VALVE OF NOTES,

Where lien notes were taken on the sale of an insured animal for 
the deferred payments, on paying a loss under its policy the insur­
ance company liecomee subrogated to the insurer’s rights on the lien 
notes to the amount paid him.

I'Mactiillivray on Insurance 733 specially referred to.) 
s. Bill» and notes (| VI A—13»)—-Maturity—Acceleration—Provi-

RIOX FOR—KXERCIBE—STRICT COMPLIANCE NECESSARY.
A condition of a lien note that the payee might, should he consider 

the amount thereof insecure, declared it due and payable and bring 
action thereon, docs not liecoine operative by a mere demand for tIn­
payment of the note; since a strict compliance with such condition 
by declaration that lie was insecure, was necessary in order to render 
it effective.

MAN.

K.B.
1013

YORKSHIRE 
I X SCR X M E

0. Insurance <8 IV A—160)—Assignment—-Sale or t\si red chattel— 
iBenefit of insurance—'Right of purchaser—A'oxtinuance of 
ixsuraxck—Consent of company—Sufficiency.

The consent of an insurance company to the continuance of a eon 
tract of insurance for #3.000 on a horse after its sale for $1.300, for 
the full amount of the policy, which provided that, on a loss, only two- 
thirds of the animal's actual value would In- paid, is not shewn by a 
letter from the general agent of the company to the purchaser to the 
effect that the latter's interest in the insurance was lieing held fully 
covered, subject to one-third «led net ion from tlie market value of the 
animal; where the agent supposed that the purchaser intemh-d taking 
out a new policy for the sum properly insurable.

M. Insurance if IV A—161 )—Ashiiinmknt of policy to purchaser or
INSURED CHATTEL—VALIDITY.

The purchaser of an insured chattel acquires no rights against the 
insurance company, under un assignment to him by his vendor with­
out the consent of the iiwurance company. <»f the contract of Insur 

, a nee thereon liefore the happening of the loss.
\ Lunch v. Dalzrll, 117211] 4 Bro. P.C. 431; and Smllcr’» Company V. 

Bibcock, [1743] 2 Atk. 334. referred to.)
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Action by the plaintiffs, ns executors of Thomas Newton, de­
ceased, for payment by the insurance company of certain insur­
ance moneys arising out of an insurance of a stallion, and 
against their co-defendants Kitching and Kenway for payment 
of two lien notes given by them on the purchase of the stallion 
shortly before its death.

J. L. .1/. Thomson, for plaintiffs.
//. .1/. I)( nnistoun, K.C., for Yorkshire Insurance Co.
J. F. Davidson, for Kitching and Kenway.

Galt, J. :—The circumstances out of which the action and 
counterclaim by Kitching and Kenway arise are as follows:—

In July, 1911, Thomas Newton signed an application for 
insurance on the stallion “Sal wick Ilero,” stating its mar­
ket value to be $'>,000, and asking for $.‘1,000 insurance. On July 
19, 1911, the defendant insurance company issued a policy in 
favour of Thomas Newton for $3,000 for one year. The policy 
contained the following provisions:—

Now thin policy witnesseth that if after receipt hereof and payment by 
the insured to the company of the undernoted premiums for an insurance 
up to noon on the date of the expiry of this policy any animal described 
in the schedule below shall die from any accident or disease hereby insured 
against ns after-mentioned, and occurring or contracted after the com 
mencement of the company's liability hereunder, and otherwise defined 
in the aforesaid pro|msal tin* company shall be liable to pay to the insured, 
after receipt of proof satisfactory to the directors, two-thirds of the loss 
which the said insured shall so suffer, but not exceeding the amount for 
which said animal is insured.

Under the heading “Definition of tables and risks covered,” 
the policy insures “Stallions against dentil from accident or 
disease.”

It also contains the following provision:—
Now, lie it hereby known that the capital, stock, or funds of the com­

pany shall alone lie liable to pay or make good to the insured, or to the 
representatives of the insured, being successors in interest, all such loss 
not exceeding in amount the respective sums of money hereinbefore men­
tioned.

Provided that this insurance shall, at all times, and under all circum­
stances. bo subject to the conditions endorsed hereon and which are to lie 
taken as part of this policy.

Amongst the conditions arc the following:—
0. The insured shall give notice direct to the company within 24 hours 

of foaling, premature or otherwise, operation performed, Ulnena, lameness, 
or any accident or injury to any animal hereby insured, and shall comply 
with all such directions ns the company may give, etc.

8. On the death of any animal hereby insured, the insured shall within 
24 hours give notice thereof in writing direct to the company and shall, if 
required by the company at his own expense have a post mortem examina­
tion made by a qualified veterinary surgeon, and shall not remove or part
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with the carcase until after the expiration of 24 hours. The insured shall 
within 21 days thereof furnish to the company particulars of the claim 
on their printed form together with all such information, veterinary cer­
tificates, and satisfactory proof as to the death, identity, and market value 
of the animal, as the directors may require, and shall, if so requested, 
furnish a statutory declaration in connection with any claim.

10. Setting forth a condition that if any difference of any kind what­
soever should arise between the company and the insured, or his representa­
tives in respect of the policy, the same should be referred to arbitration 
as therein provided, and it was thereby expressly stipulated and declared 
that it should be a condition precedent to any right of action or suit 
upon the policy that the award of such arbitrator, arbitrators or umpire 
of the amount of the claim if disputed should be first obtained.
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Newton borrowed from the Rank of Hamilton moneys to 
enable him to pay the premium, $210, and in order to secure the 
bank, it was arranged that the policy should express the lass, 
if any, to be payable to the Rank of Hamilton. Newton died 
on November 11, 1911, and plaintiffs were appointed his execu­
tors. The claim of the Rank of Hamilton was paid off by the 
executors, and, in March, 1912, they employed Nelson Wilson, 
an auctioneer, to sell the stallion. Advertisements of sale were 
published in Winnipeg papers and also at Treherne, and by 
posters throughout the district.

The defendants Hitching and Kenwav having seen the ad­
vertisement in one of the Winnipeg papers, made in­
quiries as to whether the stallion was insured, and having as­
certained that he was insured by the defendant company, the 
defendant Kenway called at the office of Oldfield, Kirby & Gard­
ner, agents for the insurance company, and ascertained partieu- 
lars of the insurance which had been effeeted. Apparently Ken- 
wav’s conversation was with Edwin S. Craig, chief clerk of the 
live stock department. The sale took place on 'March 27, when 
150 or more farmers and others attended, and the stallion was 
purchased by Hitching and Kenwav for $1,500. The auctioneer 
stated at the sale that all the documents connected with the 
horse would be delivered to the purchaser. It appeared that 
certain certificates of pedigree and transfer were then in the 
possession of the executors or of the auctioneer, but nothing 
whatever was said about insurance.

The terms of sale were $500 cash and the balance to be 
secured by two lien notes of $500 each, one payable on April 
1, 1913, and the other. April 1, 1914, with interest at 7 per 
cent, per annum, and the defendants further agreed to pay in­
terest at 10 per cent, per annum after maturity of each note 
until paid.

The stallion was delivered to the purchasers. On Saturday, 
April 13, the horse took sick, at Rath well, Manitoba, of which 
the defendant Kitching was aware on that date. The defendant 
Kenway was at the time himself sick in lied in Winnipeg.
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Ken way *8 evidence ns to when he first heard of the horse 
being siek varies. In one portion of his evidence he states that 
Hitching telephoned him on Saturday night, and in another 
portion of his evidence he says he did not get the telephone mes­
sage until Monday. None of the executors heard of the horse's 
sickness until Monday the 15th.

On that day Charles Wilson, one of the executors, heard that 
the horse was siek and went to see him. Wilson then got the 
executors together with a view to arranging about the insurance, 
which seemed likely to fall in. Hitching was there at the time, 
and as a result, the executors executed, under seal, an assign­
ment to Hitching ami Kenway of the policy and all benefit to 
he derived thereon, save and except the sum of $1,000 and in­
terest thereon from March 27, 1912, the said sum of $1,000 being 
the balance owing on the purchase price of the stallion.

Kenway says that on Tuesday, April 10, he telephoned about 
ten o’clock in the forenoon to Oldfield, Kirby & Gardner notify­
ing them of the sickness of the horse, and subsequently he per­
sonally went to their office and notified them. At about two 
o’clock in the afternoon on that day Kenway was informed by 
telephone that the horse was dead, lie then went again to the 
office of Oldfield, Kirby & Gardner, and notified them.

On the same date Frank MdMurray, one of the partners in 
the Oldfield, Kirby & Gardner firm, who had charge of the live 
stock department, notified the head office of the Yorkshire In­
surance Company, at Montreal, of the death of the horse by wire 
as follows:—

Policy seventy-six thousand seven hundred and two; Newton stallion 
died to-day at Ruthwell, Manitoba ; sold three weeks ago to Hitching ami 
Kenway, who advised us of sale pending signature to assignment not yet 
received ; stallion attended hy l)r. Lipsett whom Dr. Torrance says 
thoroughly capable and reliable; wire instructions.

A large amount of documentary evidence of com ' nee 
between the defendant company and their Winnipeg agents was 
put in.

Mr. Craig states in his evidence that Kenway rang him up 
by telephone and said that as he was not in charge of the horse 
he would like to he put at ease with regard to the insurance; 
hut that Kenway said nothing about the horse being sick. As a 
result of this request, Craig wrote a letter on Tuesday, lfitli 
April, to Kenway as follows:—

“Dear Sir:
Hr l‘oltry 7H702—liiMimnirc of alallUm, “Naliriclc llcro"
Referring to your telephone message to-day we beg to advise you 

that we are bidding your interest in this insurance fully covered, hut 
subject to the veterinary surgeon's report on the stallion, and also subject

99
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( i one-tliinl réduction from tlio veterinary surgeon’* quotation of the 
present market value of the said stallion.

We await policy at your earliest convenience.
Yours truly,

oi.ohki.o. Kihhy & Caron kb.
Per Kilwin Craig.

Ken way denies that he had re<iuested Craig to send him any 
such letter as above.

On May 22. 1912. Messrs. Bonnar, Trueman & Co., solicitors, 
wrote to Oldfield, Kirby & Gardner on behalf of the executors, 
with a view to payment of the insurance, and on May 29th the 
solicitors wrote on Itehalf of Messrs. Kenway and Kitching also. 
Messrs. Bonnar. Trueman & Co., also took up the question of 
arbitration under the policy with Messrs. Oldfield. Kirby & 
Gardner, and as a result the defendant company waived a re­
ference to arbitration. This waiver nominally was given in 
favour of the plaintiff executors and the defendant company 
now seek to rely upon this condition as against Kenway and 
Kitching’s counterclaim.

1 think that having waived arbitration so far as the plain­
tiffs were concerned, and the defendants Kitching and Kenway 
having been made parties defendant with the consequent right 
of counterclaiming if they so desired, the defendant company 
is not now in a position to insist on an arbitration of their co­
defendants’ counterclaim.

Dealing now with the various claims set up by the plain­
tiffs and defendants respectively, the first question to decide is 
as to the plaintiffs' claim against the Yorkshire Insurance Com­
pany, Limited.

When the plaintiffs sold the stallion on Mardi 27. for $1.500 
and received $500 in cash, their insurable interest was reduced 
to $1,000 and accruing interest, and under the terms of the 
policy the plaintiffs, unless debarred by one or more conditions 
of the policy, are entitled to two-thirds of the $1,000 and in­
terest.

The defendant company pleads that, under condition 0 of 
the policy the insured was bound to give notice direct to the 
company within 24 hours of the illness of the animal insured, 
and also under condition 8 that upon the death of the stallion 
the insured was hound within 24 hours to give notice thereof in 
writing direct to the company, and within 21 days thereafter to 
furnish the company with particulars of the claim on their 
printed form, together with all such information, veterinary 
certificates and satisfactory proof as to the death, identity and 
market value of the animal as the directors might require, and 
to furnish, if so requested, a statutory declaration in connection 
with any claim.

The defendant company has its head office for Canada in
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the city of Montreal. Documente were put in by the plaintiffs 
shewing that Walter T. Kirby (a member of the firm of Oldfield, 
Kirby & Gardner) was in 1007 appointed, pursuant to the Mani­
toba Insurance Act, agent of the company in the Province of 
Manitoba, and that the chief agency of the company within the 
said province was at the office of said Walter T. Kirby.

Mr. Denniatoun, on behalf of the defendant company, also 
filed, subject to objection, a book of instructions given by the 
company to all their agents, and argued that the limitations 
of authority contained in these instructions must be recognized 
by the Court in adjudicating upon the verbal and written com­
munications which the plaintiffs and the defendants Ken way 
and lvitching had with Oldfield, Kirby & Gardner. The book is 
styled, “Agents’ Guide Rook—Private and Confidential.” 1 do 
not think that any such private instructions communicated by a 
principal to its agent at a general agency can bind parties deal­
ing with the agent. I think that for all practical purposes the 
dealings of Messrs. Oldfield, Kirby & Gardner may be looked 
upon as having been done by the company itself.

In construing the conditions printed by the defendant com­
pany, it must be borne in mind these conditions are framed with 
every care to the company’s interests, and that they should not 
be so construed as to furnish a trap to farmers and others 
throughout the country who might have been induced to insure 
their live stock with the company.

None of the executors were aware of the illness of the stallion 
until Monday, April 15, the day on which they assigned the 
policy; and they left it to the purchasers to notify the company 
so far as might be necessary. Within 24 hours thereafter, Ken­
way notified Oldfield, Kirby & Gardner, and they, the same day, 
notified the head office by wire.

If the stipulated 24 hours commence to run at the first 
moment when an animal is affected hy illness 1 should think it 
probable, or certainly possible, that the illness would not be 
discovered, even by the man in charge of the animal, until the 
time limit had almost or quite expired. The condition, when 
applied to parties residing out in the country, is certainly most 
unreasonable.

Counsel for the defendant company pointed out that notice 
is to be given direct to the company (meaning at the head 
office in Montreal), and that if the plaintiffs relied upon Kitch- 
ing and Kenway to give all requisite notices, the defendant 
Kitcliing was well aware of the stallion’s illness on Saturday, 
April 13th, and should have given notice accordingly.

Condition 6 does not specify whether the notice of illness 
is to be verbal or in writing. If verbal, and if Kitcliing had 
himself taken the first train for Montreal to give it, he could
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not have reached the head office during business hours before 
Tuesday on which day the notice was in fact received. If in 
writing, a letter could not have reached Montreal any earlier. 
There is nothing in the condition requiring a telegram. I think, 
therefore, that Condition 6 was sufficiently complied with.

For the same reasons, I think that the notice in writing of 
the death of the animal within 24 hours was given and received 
by the company in compliance with Condition No. 8.

With regard to the obligation cast upon the insured of fur­
nishing particulars of the claim on the company’s printed form 
within 21 days after the death of the animal, I find that the 
defendant company instructed their agents on April 17, that 
they did not think it advisable to furnish either the assured or 
Messrs. Kitching and Kenway with the company’s printed claim 
forms, preferring that their statements should be embodied un­
der a separate declaration, and thereupon the solicitors for the 
various claimants supplied the company with all necessary in­
formation as to their claim. See, amongst others, exhibits 14, 
15 and 27.

In the result I find the defendant company liable to the 
plaintiffs for two-thirds of $1,000 and interest at 7 per cent, 
(stipulated for on the face of the lien notes) together with the 
costs of this action.

The defendant company, however, claimed in their defence 
that, in the event of being found liable to the plaintiffs they 
should be subrogated to the rights of the plaintiffs against the 
defendants Kitching and Kenway on the two lien notes. The 
insurers’ right of subrogation arises whenever he pays the claim 
and it arises upon payment of a partial as well as upon pay­
ment of a total loss, and although the insurers are not entitled 
to the benefit of what is recovered until the assured has received 
a full indemnity. See Maeflillivray on Insurance Law, p. 733, 
and eases cited.

But, inasmuch as the two notes represent $1,000 and in­
terest at 7 per cent, from March 27, 1912, and the defendant 
company is only liable under their policy for two-thirds of the 
insured’s loss the defendant company must either pay to the 
plaintiffs the other two-thirds of the loss now, or so soon as they 
have collected it from Kitching and Kenway. The insurer upon 
making payment does not require to make any express reserva­
tion of or claim to the assured’s rights. In the absence of any­
thing to the contrary, the right of subrogation follows without 
any assignment or condition. See MacGillivray, p. 734.

The next claim to be dealt with is that of the plaintiffs 
against the defendants Kitching and Kenwav on the lien notes. 
The two lien notes for $500 each were dated March 27, 1912, 
and were payable respectively on the 1st day of April, 1913,
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zi ntl tlu» 1st day of April, 1014. Each contains the following 
stipulation

I further agree to furnish security satisfactory to them (i.e„ the execu­
tors) at any time if required, and if I fail to furnish such security when 
demanded or if default in payment is made, or should I sell or dispose, 
or mortgage or attempt to sell the under-mentioned land which I own, or 
if for any reason executors should consider this note or any renewal 
or renewals thereof insecure, they have full power to declare it and all other 
notes made hy me in their favour due ami payable at any time and suit 
therefor may lie entered, tried and finally disposed of in any Court having 
jurisdiction.

On August 8, 1912. Mr. Thomson, solicitor for the plaintiffs, 
wrote to the defendant Ken way:—

On behalf of the executors, and exercising their rights under the lien 
notes signed by you herein. I hereby demand payment of the amount of 
said notes, $1,000 and interest from 'March 27, 1012, at 7 per cent.

And on August 26th, Mr. Thomson wrote to Kenway :—
Since the death of the horse the notes are not good security, and on 

behalf of the executors I hereby again demand payment of said notes or 
satisfactory security for the payment of said moneys. If the required 
security or said moneys lie not delivered to me within four days from date 
I shall enter action against you for the full amount of the notes. Please 
take this as final notice.

The provision in the said notes for accelerating their pay­
ment is very stringent and should be construed strictly. As­
suming that circumstances had arisen justifying the plaintiffs 
in acting upon the provision it is necessary for them to “de­
clare” the notes due and payable. This they did not do, as 
the letter above referred to merely demands payment of notes 
which had not become due. For this reason I am of opinion that 
the plaintiffs have not brought themselves within the provision 
in question and have sued the defendants Hitching and Ken way 
prematurely.

The action as against the latter defendants must be dismissed 
with costs.

I proceed now to consider the counterclaim of Hitching and 
Kenway against l»oth the plaintiffs and the Yorkshire Insurance 
Co., Limited. They claim $3,000. 1 find upon the evidence
that when the horse was sold by the plaintiffs to the defendants 
Kitching and Kenway no mention was made of any insurance, 
and it was not part of the contract of sale that said defendants 
should have the benefit of the existing insurance upon the horse. 
Prior to the sale the defendant Ken way had interviewed Mr. 
Craig, chief clerk under Mr. McMurray in the live stock insur­
ance department of Oldfield, Kirby & Ciardner, and I gather 
from the evidence that Ken way ascertained the facts relating to 
the existing insurance and the terms on which he himself could 

insure the animal. After the sale on March 27th the Insurance
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Company were duly notified of it and raised no objection. The 
evidence of Ken way, MoM array and Craig as to certain inter­
views between them is very conflicting, Kenwav asserting tliât 
he was endeavouring to get the benefit of the existing insurance, 
and McMurray and Craig respectively stating that the conversa­
tions were with reference to the right of Kenway and Kitching 
to re-insure the animal.

The general rule is that the buyer of goods is not entitled to 
claim from the seller the benefit of the seller’s insurance unless 
the seller has contracted to give him such benefit. See Martineau 
v. Kitching, L.R. 7 Q.B. 436.

In the present case, as 1 have fourni, there was no such con­
tract on the part of the plaintiffs. On the other hand, when 
the horse took sick and was in extremis on April 15, 1912, the 
plhintifi's executed an assignment of the policy and all the 
benefit to be derived thereon, save and except the sum of $1.000 
and interest thereon from March 27, 1912. The policy in ques­
tion here is so expressed as to lx1 a contract of indemnity and 
in this respect is similar to an ordinary contract of fire in­
surance.

MacOillivray, at p. 766, gives the following as a result of 
the authorities:—
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The policy promîtes to indemnify A. against loss by fire, for instance 
A. can n-sign his right of action against the company to B. so that if A. 
suiter* a loss 11. may recover in re*pect of it. hut lie cannot, without the 
company's consent, convert their promise to indemnify A. into a promise 
to indemnify B., because that would not lie an assignment but an attempted 
novation.

Probably few propositions of insurance law are based upon 
older authority than the above, which was laid down in Lynch 
v. Dobell (1729), 4 Bro. P.C. 431, and Sadler’s Co. v. Babcock 
(17441), 2 Atk. 554.

I feel quite satisfied that the versions given by McMurray 
and Craig as to their interviews with Kenway should Ik* ac­
cepted rather than Ken way’s. Of course, it is quite possible 
for an insurance company to depart from ordinary business 
principles and grant or continue an insurance for double the 
amount of an animal’s value. The question is whether the de­
fendant company has in this case done so. In answer to an 
inquiry put by myself, Mr. Davidson, counsel for Kitching and 
Ken way, admitted that the strongest evidence he could point 
to on behalf of his clients was the letter sent by Craig in the 
name of Oldfield, Kirhv & Gardner to Kenway on the morning 
of April 16th. Assuming in favour of Kitching and Kenway 
(but not deciding) that this letter is binding upon the defendant 
company, I think it entirely fails to establish the defendants’ 
counterclaim. It informs Kenway that the agents
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arc holding your interest in this insurance fully covered, hut subject to 
the veterinary surgeon’s report on the stallion and also subject to one- 
third reduction from the veterinary surgeon’s quotation of the present 
market value of the said stallion.

It appears to me that this letter entirely confirms the testi­
mony of MoMurray and Craig that they were expecting an ap­
plication by K itching and Ken way for re-insurance of the stal­
lion. On that day the stallion died, so that the market value of 
it was absolutely nil. It is absurd to suppose that any re-insur­
ance could have been effected.

In my opinion Kitching and Ken way took nothing by the 
assignment of April 15, and they never afterwards acquired 
any rights against the defendant company. Having reached a 
decision adverse to the counterclaim on the merits, I think it 
unnecessary to deal with certain formal objections raised by 
the parties during the argument.

Judgment will accordingly be entered as follows :—
(а) In favour of the plaintiffs ns against the defendant company for 

two-thirds of $1,000 and interest thereon from (March 27, 1912, with costs.
(б) Upon payment of said amount the defendant company are en­

titled to be subrogated to the plaintiffs’ rights against the defendants 
Kitching and Kenwny on the lien notes to the extent of the amount paid.

(c) The plaintiffs’ action against Kitching and Keuway on the lien 
notes is dismissed with costs.

(f/) The counterclaim of Kitching and Kenway against the plaintiffs 
and the defendant company is dismissed with costs.

Judgment accordingly.

WEST v. CORBETT et al.

Supreme Court of Canada, Sir Charles Fitzpatrick, CL/.. and Darien, 
Idington, Duff, Anglin, and Hrodcur,././. May 0, 1913.

1. Limitation of actions ($ III F—130)—Torts—Negligence—Firk skt
It y contractor in construction of railway.

Fire started on the land of a person by sparks from a locomotive 
owned by persons building a railway under a contract with the 
National Transcontinental Railway Commissioners, is an injury 
sustained “by reason of the construction’’ of the railway for which 
action must he brought within one year, the period of prescription 
fixed by sec. 306 of the Dominion Railway Act, R.S.C. ch. 37.

2. Limitation of actions (8 III F—130)—Torts—Fire kkt by con­
tractor IN CONSTRUCTING RAILWAY—DOMINION RAILWAY AtT—
Amu x I to* OF.

The limitation pre<cril»ed by sec. 300 of the Dominion Railway Act. 
R.S.C. ch. 37, for bringing action against railway companies for dam 
ages, extends, by virtue of see. 15 of 3 Edw. VII. ch. 71, to the 
National Transcontinental Railway Commission, since that body L 
required by law to let. the work of construction by contract, such 
limitation includes actions against a person constructing a portion 
of the National Transcontinental Railway under contract with such 
board, for a fire negligently started by a locomotive owned hv the 
former.
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Appeal from a decision of the Supreme Court of New Bruns­

wick reversing the judgment at the trial in favour of the plaintiff 
and dismissing the action.

The ap|M*al was dismissed.
The plaintiff, West, had a license from the Government to 

cut timber on Crown lands in New Brunswick. The defendants 
had been awarded by the Transcontinental Railway Commission­
ers a contract to build a portion of the Eastern division of the 
Grand Trunk Pacific Railway, and in course of their work a con­
struction engine set fire to the plaintiff's timber. To the plaintiff's 
action for damages defendants pleaded that the action was not 
brought within a year as provided by sec. 306 of the Railway Act. 
Plaintiff obtained a verdict at the trial which the full Court set 
aside, giving effect to the plea of prescription.

F. It. Taylor, for the appellant:—Eminent judges in Ontario 
have held that sec. 306 is ultra vires. See McArthur v. Xorthern 
and Pacific Junction It. Co., 17 Ont. App. R. 86; Anderson v. 
Canadian Pacific It. Co., 17 Ont. App. It. 480. It is, at all events, 
ultra vires as respects all persons except Federal railway companies. 
The authority of Parliament to pass this section only exists by 
virtue of its legislative jurisdiction as to railways and its legisla­
tion must l>e essential to the purposes of the Railway Act. A 
contractor, qua contractor, is not subject to the legislative author­
ity of Parliament, and nowhere in the Railway Act is such author­
ity expressly exercised and nowhere impliedly exercised unless 
it 1m* in this section. The limitation of the right of action in 
statute must be clear and express; it will never l>e implied: 
Maxwell on Statutes, 5th ed., p. 463; Canadian Xorthern It. Co. 
v. Itobinson, 43 Can. S.C.R. 387; Canadian Xorthern It. Co. v. 
Anderson, 45 Can. S.C.R. 355, per Fitzpatrick, C.J., at 360. 
The contractor does not stand in such relation to the company 
as would extend the latter’s privilege to him by implication. He 
is not the company’s employee: Kearney v. Oakes, 18 Can. S.C.R. 
148; nor their agent or servant. The provision in see. 306 as to 
prescription cannot apply to the Commissioners, ns no action 
such as is preseril>ed could be brought against them. As a con­
sequence it cannot apply to the defendants, who only claim 
through the Commissioners.

Teed, K.C., for the respondents:—The Commissioners are 
obliged to construct the railway through contractors, and the 
latter are merely their instruments ami under no greater liability 
than they themselves would be. The defendants were “persons 
authorised to construct a railway” under the interpretation sec­
tion of the Railway Act. In Hendrie v. Onderdonk, 34 C.L.J. 
414, and Lumsden v. Temiskaming and Xorthern Ontario It. Com­
mission, 15 O.L.R. 469, contractors were held entitled to plead 
the prescription provided for in a similar section of the Ontario 
Railway Act.
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Fitzpatrick, C.J. (dissenting) :—I agree with Mr. Justice 
Idington.

Davies, J.:—This was an action brought by the plaintiffs as 
licensees of certain timber limits in the Province of New Brunswick 
for damages for loss by fire of many trees upon such limits caused 
by sparks emitted from a railway locomotive engaged in the 
work of constructing a part of the National Transcontinental 
Railway. The defendants, in the statement of claim, were 
alleged to be “contractors engaged in certain work in the con­
struction of the National Transcontinental Railway adjacent 
to and near the plaintiff’s limits, and in such construction used a 
locomotive engine.”

The claim was that the defendants were negligent in the 
operation of the engine, and that in consequence of their negli­
gence the sparks from the engine escaped and set fire to plaintiff's 
limits. The statement of claim was also based upon an alleged 
liability of the defendants for the damages caused by the sparks 
escaping from the engine, whether there was negligence on the 
defendants’ part or not. This last claim was based upon the 
298th section of the Railway Act, R.S.C. ch. 37, providing in 
certain cases for the absolute liability of “the company” making 
use of the locomotive causing the fire whether guilty of negligence 
or not.

In the case at bar, however, the jury found, and no question 
was raised before us on the finding, that the damages were caused 
by the negligence of the defendants in not having the engine 
equipped with modern and efficient appliances for preventing 
the escape of sparks, and on that finding the verdict was entered.

The claim, therefore, for a right to recover under the 298th 
section of the statute for statutory damages, irres|K»ctive of 
negligence, does not arise here.

The important facts that the defendants were contractors 
for the construction of a part of the National Transcontinental 
Railway, and that while engaged in such construction they so 
negligently used and ran one of their locomotive engines ns to 
cause the damages complained of, were conceded at the argument.

The only point upon which the defendants claimed to set 
aside the judgment was that the action was brought against them 
too late, and was barred by the 306th section of the Railway 
Act.

The single question we have to determine is whether that 
section can only be invoked by a railway company authorised 
by Parliament to construct a railway, or whether contractors 
under the National Transcontinental Railway Commissioners 
for the construction of the whole or of part of such railway, can 
also invoke it.

Now, the railway in question was the Eastern branch of tin 
National Transcontinental, and was being constructed pursuant
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to the powers contained in the statute 3 Edw. VII. eh. 71. and 
conferred upon three Commissioners appointed by the Govemor- 
in-council, who were declared to In* a Ixxly cor|>orato.

These Commissioners had all the necessary |>owcrs vested in 
them to carry out the work of constructing the Eastern section 
of the road and operating it until completion. They had. by 
sec. 15, in addition to the special powers conferred upon them, 
all the rights, powers, remedies and immunities conferred upon a 
railway company under the Railway Act, and such Railway Act, 
so far as applicable, was declared to In- tnken and held ns incor­
porated in the Act 3 Edw. VII. ch. 71. The Commissioners, by 
sec. 16, were obliged to let the work of constructing the Eastern 
division by tender and contract ns specified. The defendants in 
this case were contractors for the construction of part of this 
Eastern division of the railway, and in the carrying out of such 
contract negligently caused the damages complained of.

The 306th section of the Railway Act provides that
all actions or suits for imlvmnity for any damages or injury mistaincd by 
reason of the construction or op-ration of the railway shall Ik- commenced 
within one year next after the time when such supposed damage is sustained, 
etc., and not afterwards.

Sul>-section 2 provides that in any such action
the defendants may plead the general issue and gi\-c this Act and the sp-cial 
Act in evidence, and prove that the damages were done “in pursuance of 
and by the authority of this Aet or of the sp-eiul Act."

Sub-section 3 provides that nothing in the section shall apply 
to actions against “the company" upon any breach of contract 
relating to the carriage of traffic or for damages respecting tolls.

This limitation upon actions for damages, though in form 
somewhat different, was contained in the general railway Acts 
for many years before that of 1603. In the Act consolidated that 
year, the clause making the railway liable for damages caused 
by fires from locomotives irrespective of negligence, was first 
introduced, and the language of the limitation clause was changed 
from damages sustained “by reason of the railway," to its present 
form, “by reason of the construction or op-ration of the railway," 
and the time limit extended from six to twelve months.

The first two clauses of the sec. 306 are as broad and general 
apparently as language could make them respecting damages 
sustained by reason of the construction or op-ration of the railway, 
and no words are used shewing any intention to confine their appli­
cation to “companies" only.

In my opinion they refer to damages the result of negligent-t­
in the exercise of statutory powers given for the construction and 
op-ration of railways. For damages resulting from the exercise 
of such statutory powers without negligence no action at all would 
lie: Canadian Pacific R. Co. v. Roy, (1902] A.C. 220.

CAN.

s.c.
1913

West

Cohiiett.
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Arc* t hoy con fined to “the company” Authorised to construct 
and operate a railway, or do they extend to a contractor under 
such company who does such work of construction? In the ease 
of the Eastern branch of the National Transcontinental the Com­
missioners were not authorised to do the work of construction 
themselves or by ! heir employees. They were obliged by see. 16 
to let tlie work of construction by tender and contract, and the 
defendants in this ease were contractors under the Commissioners 
for the construction of part of the road.

I cannot see why a construction should tie put upon the broad 
general language of the section in question excluding the contrac­
tors from the benefit of it. It must be remembered that the East­
ern division could only lie built by contractors. If the section 
does not apply to contractors then it would not be applicable at 
all to any one constructing such Eastern division, for I do not sec 
how the Commissioners could lie held liable for such damages 
as were recovered in this action. If this was an action to recover 
the statutory damages, liability for which was created by sec. 298, 
then it would seem the question would have to be determined 
whether “the company” declared in that section to be liable 
for the ilamages included a contractor under the company, and 
that would probably be solved by the construction put upon the 
words of sub-sec. 4 of sec. 2, the interpretation clause, which de­
clares that company means “a railway company and includes any 
person having authority to construct or operate a railway.”

Do those words include persons having contractual authority 
to construct or operate, or are they confined to those who have 
legislative authority to do so?

In this case it is not necessary that we should decide upon the 
point, because the action does not involve any question of statu­
tory damages, but damages for négligea.....inly, and the limitation
clause- tloes not use the word "company" at all either in the first 
section or in its secontl subjection, but speaks of the persons sued 
as defendants.

I am of opinion that these t lamages suetl for in this action 
were damages sustained by reason of the negligent construction 
of the railway, anti arc, therefore, within the Act. In the absence 
of any language restraining the privilege or Is-nefit of the section 
to the company only anil excluding contractors, I think the 
contractor who, in this ease, alone eoultl construct the railway 
has the right to invoke the benefit of the section.

In suii-see. 3 certain actions against “the company" upon 
any breach of contract or respecting tolls are excepted out of the 
section, but this is the only reference direct to "the company." 
While, therefore, the section doubtless includes a "company" 
which builds the road itself, it also includes a contractor who 
alone, under the Act for the construction of the Eastern branch 
of the National Transcontinental Hailway, was authorised to 
tlo the work of construction.
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For these reasons I think the appeal must be dismissed with 
costs.

Idington, J. (dissenting):—The broad question raised by this 
appeal is whether or not contractors engaged in the construction of 
part of the National Transcontinental Railway,pursuant to the con­
tract said to have liecn let by the Commissioners appointed under 
3 Edw. VII. eh. 71, are entitled to plead see. 300 of the Railway 
Act in bar to an action for damages resulting from the contractors’ 
own negligence in course of their execution of the work so let to 
them.

The respondents, as such contractors, had in their service a 
railway locomotive so defective that fire spreading therefrom 
burned appellant’s timber.

The 15th section of the said 3 Edw. VII. eh. 71, is as follows:—

CAN.
S.C.
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Idington, J. 
(dlwnting)

15. The ConimiHHionvrH shall Imvv in res|H‘et to tin* Eastern Division, 
in aihlition to all the rights ami powers conferred by this Act, all the rights, 
powers, remedies and immunities conferred upon a railway company under 
the Railway Act and amendments thereto, or under any general railway 
Act for the time being in force, and the said Act ami amendments thereto, 
or sueli general railway Art, in so far as they are applicable to the said rail­
way, and in so far as they are not inconsistent with or contrary to the pro­
visions of this Act, shall be taken ami belli to be ineor|M>rated in this Act.

In order to comprehend accurately the bearing of this section 
in relation to the matters respecting which sec. 300 of the Railway 
Act provides for a limited immunity, we must see who or what 
these Commissioners are and what acts they are authorised to do 
in respect of which such immunity may possibly serve them. 
They are created a cor|)oration. So are other public officers 
occasionally. It is here as in such other cases a convenient method 
of creating and providing a continuity of official life and action 
which need not depend upon or be interfered with by the accidents 
of death, removal or resignation of any of its members.

So far as the commission or its members may be enabled by 
the Act creating, or providing for its creation to do anything that 
in the ordinary course of events might give rise to an action 
against it or them or any of them, I will assume for the present 
this section may entitle it or them to plead this limitation.

But when we find that neither the commission nor any of its 
memliers are given power to construct a foot of the railway in 
question or do anything bearing on such a question except the 
mere getting of tenders and letting to the lowest tenderer a contract 
and reporting upon tenders for the work (for the large contracts 
like this one were let only, 1 believe, by the Crown, which is not 
liable, or by the sanction of the Governor-in-Council), anti super­
vising the officers, such as engineers or others employed in the work 
of making the contractors live up to their contracts and similar 
service of supervision, and reporting upon the progress and 
financial matters connected therewith to the Government of the
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day as it may require, it seems difficult to imag ne how this statu­
tory limitation in said see. 306 could serve the commission or its 
members in relation to a fire caused by the negligence of some one 
over whom neither had control in relation thereto.

The letting of a contract could involve no such responsibility 
as in question herein. The sec. 306 in question is as follows in 
its first two sub-sections relied upon:—

3(H). All actions or suits for indemnity for unv «lamages or injury sus- 
taine«l by reason of the construction or o|>crntion of the railway shall be 
commenced within «me year next after the time when such mipponcd dam­
age is sustained, or. if there is continuation of «lamage, within one year 
next after the doing or committing of such «lamage ceases, and not after-

2. In any such action or suit the «lefemlants may plead the general 
issue, ami may give this Act ami the special Act ami the special matter in 
evhlcnee at the trial, ami may prow that the sail! «lamages or injury al- 
legeil were «lone in pursuance of ami by the authority of this Act or of the 
s|M*eial Act.

How can the Commissioners under their limited powers relative 
to construction ever fall within these provisions by means of any 
act they may have done as regards construction? The second 
sub-section clearly indicates by its language that the thing had 
in view which is to be barred is something done “in pursuance of 
and by the authority of this Act or of the special Act.”

Statutory limitations are personal and confined to the person 
or body acting, and cannot as a matter of course be extended to 
some one else. Indeed they may In* applicable in one forum yet 
not in another in such peculiar eases as The Metropolitan 1 Voter 
Hoard v. Bonn, [1913] 1 Q.B. 134. The matter seems so clear I 
need not pursue it. The commission has in certain eases been 
enabled when the (iovernment should see fit to operate the roa«l 
or part of it, anil then the second part of sub-see. 1 of see. 306 
might become in such cases operative and applicable. Tin- 
difficulty in this case seems to have arisen from the statement of 
claim being partly founded on sec. 298 relative to fires from loco­
motives. The appellant in that regard, I think, miseonceivetl his 
right of action. If it had rested on sec. 298 alone it ought to have 
l>ecn dismissed, for the obvious pur|)osc of this section was to 
provide for the cases of o|M-rating a railway It was first enacted 
in 1903 after the decision of Canadian Pacific R. Co. v. Roy, (1902] 
A.C. 220, as a mode of solving a well-known grievance. It never 
was intended to apply to contractors for mere construction work.

I think the |>ossibility of applying this statutory provision to 
the facts here is much more remote than it was to the facts re­
spectively presented in the cases of Canadian Xorthern R. Co. v. 
Robinxon, 43 Van. 8.C.K. 387, (1911] A.C. 739; and Canadian 
Xorthern R. Co. v. Anderxon, 45 (’an. 8.C.R. 355. In the latter 
ease leave to ap|H-al was refused by the Privy Council. The
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former presented a ease of operation, it was claimed. The latter 
it was suggested fell under construction.

The appeal should lie allowed with costs here and in the Court 
below, and the judgment of the learned trial judge he restored.

Duff, J.:—The only point requiring specific mention, in my 
judgment, is whether the first suh-section of see. 306 of the 
It ail way Act s.

I think that by force of sec. 15 of the National Transcontinental 
Railway Act that enactment is pleadable by the respondents in 
defence of this action.

CAN.

s. c.
1913

West

('ORUKTT.

Anglin, J.:—The appeal in this case is taken upon three AngU°iJ- 
grounds, two of which involve the construction of sec. 306 of the 
Dominion Railway Act, R.S.C. eh. 37 For the appellant it is 
contended fo) that sec. 300 does not apply to actions for damages 
for injuries su<v as that which is the subject of this action; (b) 
that it does not pply to the National Transcontinental Railway;
(c) that, if Applicable to that railway, it protects only the Com­
missioners and not contractors for construction under them.

The plaintiff sues to recover damages for injuries caused to 
his timber limits by fire which originated from sparks emitted 
from a locomotive in use by the defendants in the course of con­
structing a section of the Transcontinental Railway. The de­
fendant contractors were employed by the Transcontinental Rail­
way Commissioners, but contracted with the Government of Can­
ada for the construction of a portion of the railway.

The jury found, and the present appeal proceeded on the basis, 
that the locomotive was defectively equipped, and that the sparks 
that caused the fire which injured the plaintiff's premises were 
emitted owing to such defective equipment.

(а) Assuming that sec. 306 applies to the National Trans­
continental Railway and that the defendants are entitled to the 
benefit of it, I think the injury sued for was “sustained by reason 
of the construction of the railway.” I am of the opinion that, 
applying the principles which underlie the decisions in such cases 
as Poulsum v. Thirst, L.R. 2 C.P. 44V, and S'ewton v. Ellis, 5 E.

B. 115, injury caused by negligence in carrying out the work 
of construction is within the purview of the section. “There 
was no evidence of a want of bona Jules, that is to say, of any in­
direct motive for the defendants' conduct.” Their work was 
being done under the )towers conferred by the National Trans­
continental Railway Act. “The action is brought for an im­
proper mode of performing the work”—for “doing unlawfully 
what might lie done lawfully.”

(б) By sec. 15 of the National Transcontinental Railway Act 
(3 Edw. VII. ch. 71), it is provided that,

the Railway Act and amendment h thereto ... in so far as they 
are applicable to the said (National Transcontinental) railway and in ho

4
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far n« they arc not inconsistent with or contrary to the provisions of this 
Act shall be taken anil held to be incorporated in this Act.
1 find nothing in sub-sec. 1 of sec. 306 of the Railway Act “incon­
sistent with or contrary to” any of the provisions of the National 
Transcontinental Railway Act. I, therefore, think that by 
virtue of sec. 15 of the latter statute, sec. 306 of the Railway Act, 
so far as applicable, is incorporated in the National Transconti­
nental Railway Act.

(c) The remaining question has occasioned me rather more 
difficulty. Upon an examination of see. 306 of the Railway Act, 
a feature of it which immediately strikes one is that sub-secs. 1 and
2 are general in their terms, while sub-secs. 3 and 4 are restricted 
in their application to railway companies themselves. This 
difference in language indicates an intention on the part of Par­
liament that the application of the two earlier sub-sections should 
not be confined to actions in which the railway company itself is 
defendant. We are asked by counsel for the ap|)cllant to read 
into sub-sec. 1 after the word “suits,” the words ‘^against the 
company.” I see no justification for doing so. On the contrary, 
I think that to insert these words would be to place upon the 
operation of sub-sec. 1 a restriction which Parliament obviously 
did not intend. When the purpose was to confine the application 
of certain provisions of the Act to railway companies, Parliament 
has expressed its intention to do so by using the word “company.” 
The reason for giving to railway companies the benefit of such 
protection as sub-secs. 1 and 2 of sec. 306 afford applies with 
equal force to the case of contractors engaged in railway con­
struction authorised by Parliament. We cannot ignore the fact 
that probably nine-tenths of the entire railway construction work 
of Canada is done not by railway companies themselves, but by 
inde|)endent contractors to whom it has been let. If sub-secs. 1 
and 2 of sec. 306 apply only where a railway company itself under­
takes the work of construction the great bulk of railway construc­
tion work in this country would not come within them. That 
contractors constructing a railway under contract from a railway 
company were entitled to the benefit of the similar provision in the 
Ontario Railway Act was held by a strong Divisional Court 
(Armour, C.J., Falconbridge, J., and Street, J.), in Heiulrie v. 
Onderdonk, 34 C.L.J. 414. I have seen a copy of the judgment 
delivered in that case by Street, J., and while the applicability 
of the limitation provision to the contractors, who were there 
defendants, ap|>enrs rather to have been taken for granted, it is 
scarcely conceivable that the question now under consideration 
escaped the notice of these distinguished Judges.

Having regard to the provisions of sec. 16 of the National 
Transcontinental Railway Act, which oblige the National Trans­
continental Railway Commissioners to “let the work of construct­
ing the Kastern division by tender and contract,” contractors
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under that Commission certainly do not occupy in regard to see. 
306 of the Railway Act a less favourable position than that of 
contractors under companies constructing railways under the 
Railway Act. The principle underlying the decision in Michigan 
Central R. Co. v. Wcalleans, 24 Can. S.C.R. 309, may be applied 
in this case.

The constitutionality of sec. 306 of the Railway Act was not 
questioned in the pleadings, or factums, or at bar.

For the foregoing reasons I am of opinion that the defendants 
are entitled to the benefit of the limitation conferred by sec. 306 
of the Railway Act.

It follows that this appeal fails and should be dismissed with 
costs.

SASK.

S. C.
1913

West

Corbett.

Brodeur, J., agreed with Davies, J.
Appeal dismissed.

Brodeur, J.

SAUERMANN v. E.M.F. CO. ONT.
Ontario Supreme Court 1Appellate Division), Clute, Riddell, Sutherland, 

and Lcitch, JJ. June 25, 1013. sTâ
1913

1. Sale (SHE—14)—Warranty—Test and demonstration—Approval
OK THIRD PARTY.

Where the defendant agreed to return the price of an automobile 
sold the plaintiff, which proved defective, if it were not pronounced 
satisfactory by a designated person by a certain day, the money must 
be refunded where the car did not work to the latter’s satisfaction at 
that time; the vendor has no right to demand that it lie returned 
for further repair and to have a further submission and test of same 
on a subsequent day by the person designated.

[Saucrniann v. E.M.F. Co., 4 O.W.N. 1137. affirmed.]

Appeal by the defendants from the .judgment of Middleton, 
J., Saucrmann v. E.M.F. Co., 4 O.W.N. 1137.

W. A. Logie, for the defendants.
J. L. Counsell, for the plaintiff.

Statement

The judgment of the Court was delivered by Riddell, J. 
(after setting out the facts) :—1 think it clear that all that took 
place liefore the 30th October may he left out of consideration, 
and the case treated as though that day had been appointed by 
Mr. Russell and agreed to by all parties as the day upon which 
he was to “pronounce.”*

From an examination of the “consent minutes,” I think the 
intention of all parties was, that the defendants, admitting that 
the car was not all it should be, were given an opportunity to

Riddell. J.

•By the terms of settlement of a former action, the motor-ear :n ques­
tion was to be put in order by the defendants to the satisfaction of 
Russell.
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put the car in complete repair; that, when the} onsidered it 
was in such repair, Russell was to he called in as e and final 
referee to decide whether they had succeeded ; it, . his judg­
ment, they had, the plaintiff took the car; and, if not, she was to 
get her money back. While there might not he any objection to 
Mr. Russell having been consulted by the defendants as to what 
would be required to be done in order that the car should be in 
perfect repair, either before the work was begun or when it 
was actually going on—on that I express no opinion—I think that 
the parties contemplated that, when the defendants had done 
what they could “to put the car in complete repair in every 
respect ... to the satisfaction of Russell,” he was to be 
called upon to “pronounce.” I do not think that he could do 
anything else than “pronounce”—his duty was to act as judge, 
referee, arbitrator, on the particular ear, as then submitted to 
him as “ready for inspection by the said Russell.” 1 do not say 
that he might not then reserve his decision, but the decision was 
to be on the “car ready for inspection”—not the car as it might 
be some days after, when further repairs lmd been made.

The 30th October was, by the conduct of the parties, fixed as 
the day for inspection ; and it was the car, as on that day, upon 
which the referee was to exercise his judgment and “pronounce.” 
It may well be that Russell had the right and power to reserve his 
decision for a day or two, and for experiment upon other cars 
of the defendants’ make, as seems to have been his first intention 
—but that decision must be upon the car as it was on that day.

The defendants, by their conduct, prevented him from giving 
such decision so as to be effective to enable the plaintiff to hove 
the car upon which such decision should have been given—it is 
rendered impossible, by their changing the engine, for them to 
say that a car a proved by Russell on the 30th October, or as of 
the 30th October, is at the plaintiff’s disposal. So that, even if 
what was done by Russell on and as of the 30th October is not 
a “pronouncing” by him in favour of the plaintiff (and I am 
inclined to think that it is), they have prevented a more formal 
“pronouncing” by their own conduct. They cannot set up, as 
against this plaintiff, as a condition precedent, the want of nil 
effective “pronouncing” which they have themselves prevented : 
Thomas v. Fredericks (1847), 10 Q.R. 775; Ilotham v. East 
India Co. (1787), 1 T.R. 638; Coombr v. Greene (1843). 11 M. 
& W. 480; Re Northumberland Avenue Hotel Co. (1887), 56 
L.T.R. 833; and similar cases.

Appeal dismissed with costs.
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REID v. MOORE.
8atkalchewan Supreme Court. Trial before Johnstone, J. Juno 11. 1913.

IN Y hi I \K K ovut III si1. Salk (81 11—6)—Passing of title—New

Title to farm machinery jnirclinseil by the plaintilT and his associates 
never vested in a HnlwiMpiently incorporated company, which was to 
take over their bueines*. where the plaint ill', after the incorporation 
of the company, on living comiKdlcd to pay for the machinery received 
an assignment from his associates and the seller of the machinery of 
all their interest therein, and nothing was ever done to transfer title 
to the company; and the plaintilf may recover the machinery from 
one claiming title through the company.

Action of detinue to recover possession of goods and chat- statement 
tels belonging to the plaint iff.

Judgment was given for the plaintiff.
IV. II. H. Spot!tin, for plaintiffs.
A. IV. It nth dye, for defendant.
Joiinktone, J. :—This is an action of detinue to recover from Johnston*, j. 

the defendant possession of one Reeves .‘12 h.p. cross compound 
engine with attachments and other goods and chattels, or the 
value, together with $1,000 damages. The defendant
Moore, the Oreenshurg National Rank of Indiana, II. K. It.
Rogers and John T. Hunter, both of the city of Winnipeg, in 
the Province of Manitoba, then being the equitable owners of 
10,000 acres of land near HI bow, in the Province of Sask­
atchewan, on September 2, 1909, entered into an agreement with 
one R. E. Stevenson, an attorney, of Muncie, Indiana (acting 
on behalf of himself, his father-in-law, one Edward E. Pulver, 
and his brother, Arthur Stevenson), to sell to these parties the 
said lands. The defendant Moore was the chief factor in bring­
ing about this deal. The company, the Elbow Agricultural Com­
pany mentioned in the contract of sale of these lands to the 
Sievensons and Pulver, had yet to lie incorporated. Through 
the representations of R. E. Stevenson, made to the plaintiffs, 
the plaintiffs about September 15 wore induced to come into 
this venture, and to assist in financing and carrying out the said 
intended purchase. With this end in view, and relying on the 
representation of Stevenson that the said contract between the 
defendant and Stevenson ami Pulver was a good and 
valid contract, the plaintiffs, by a verbal arrangement en­
tered into between themselves and Stevenson, and which 
was afterwards minced to writing by agreement dated 
Septcmlier 22, 1909, agreed to contribute the sum of $.*11»,- 
000 to complete the purchase of the lands referred to, 
and also to advance a further sum of $10,000 to pur­
chase the ploughing outfit in the said first contract mentioned.
The plaintiffs accordingly, with R. E. Stevenson and E. P.

13—12 p.L.1.



194 Dominion Law Reports. [12 D.L.R.

SASK.
8™c!
1913

Reid

Johnstone, J.

Pulver, signed an order to Reeves and Company to deliver to 
them the said machinery at Elbow, in the Province of Saskatche­
wan, the price to he $4,800. This order contained a provision 
that the title to the property in the machinery, etc., should not 
vest in the vendees until payment of the purchase price, but 
should remain in the vendors. This is the property in question 
in this suit. The engine attachments and other goods and chat­
tels were subsequently delivered by Reeves and Company at 
Elbow to one of the purchasers thereof, Edward F. Pulver, for 
use upon the lands purchased from Moore, the defendant and 
others. About this time the plaintiffs signed and delivered to 
R. E. Stevenson their promissory note in the sum of $5,000, pay­
able on or about the 1st January, 1910. This note was in due 
course discounted by Stevenson, and the proceeds, something 
like $5,000, placed to Stevenson’s credit in a bank in Muncie. 
This money was used in the purchase of machinery, farm im­
plements, utensils and supplies for working the lands, also to 
cover the expense of incorporation of the proposed company 
and in payment of travelling and other expenses. $2,400 or 
thereabouts was forwarded to Pulver and paid by him to Reeves 
and Company on delivery of the machinery at Elbow. The 
contemplated company was incorporated under the name of the 
Elbow Agricultural Company, with the head office at Muncie, 
Indiana, the incorporators being R. E. Stevenson, Pulver and 
Arthur Stevenson, and the expense of incorporation paid out of 
the proceeds of the said note. As regards the shareholders of 
this company, as far as the records of the company shew, they 
were limited to the Stevenson family circle. Any meetings that 
were ever held, if any, were also confined to this circle. There 
never was a dollar contributed to the undertaking except that 
contributed by the plaintiffs through the giving of the said pro­
missory note and the discounting thereof by Stevenson. Al­
though Stevenson states these shares were allotted to the plain­
tiffs, there is no record of this; in fact, no records whatever of 
the doings of the company were produced on the examination 
of Stevenson under commission or produced at the trial; and I 
cannot bring myself to the conclusion that any meetings were 
ever held, notwithstanding R. E. Stevenson’s statement to the 
contrary. After the purchase of the machinery, etc., Hunter, 
of Winnipeg, one of the parties to the contract of the 2nd Sep­
tember, repudiated it, claiming that Rogers, who had signed on 
his behalf, had no authority to do so; and Stevenson, without 
consulting the plaintiffs, or anyone else, for that matter, en­
tered into a new and substituted contract dated December 10, 
1909. The provisions of this substituted contract were so far- 
reaching in their nature as to change the whole aspect of the 
contract to purchase, and to render the undertaking a most un-
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desirable one to the plaintiffs, who concluded to have nothin" 
further to do with the transaction. Because of these changes in 
the position, the plaintiffs repudiated their said contract with 
the Stevenson» and Pulver and refused to proceed further with 
the undertaking. The contract of the 2nd September was can­
celled by the vendors. Tin* note given by the plaintiffs fell due 
in the hank, and had to he paid. There was no alternative for 
the plaintiffs hut to pay it, which they did. They were also 
called upon to pay the balance due Reeves and Company, which 
they did. The property in the machinery and in the other 
chattels in question purchased from Reeves and Company on 
payment of the full purchase price by the plaintiffs through an 
assignment from Stevenson and Pulver to the plaintiffs of their 
right and title to the property, and another assignment from 
Reeves and Company to the plaintiffs, I find, vested the title and 
property in the machinery and goods in question in this action 
in the plaintiffs. The Elbow Agricultural Company, from whom 
the defendant claims to have purchased this machinery, in my 
opinion, never had any interest therein. The intention of 
vesting the property in this company through the giving of the 
promissory note by the company to the plaintiffs as previously 
arranged was never carried out; it was never even mooted by 
Stevenson, the plaintiffs, or by anyone else. In fact, there was 
no company. No stock had ever been issued to anyone, as far 
as I can see, not even to the Stevensons, who claim to have been 
entitled, by reason of the organization of the company, and 
carrying out the scheme to 749 shares without payment of a 
dollar. The defendant Moore was also to have received 100 
shares, or $10,000 in stock, for his assistance in the formation 
of the company and in the carrying out of the sale by the owners 
of the lands in Saskatchewan to the Stevensons and Pulver. 
Moore knew that the Stevensons were not contributing a dollar 
towards the formation or carrying out of the undertaking. 
Moon*, from his connection with Stevenson, knew the circum­
stances; he was fully conscious of the fraudulent and pretended 
sale of the property in question, that is the machinery, to him­
self by the company, that it was made with the object of de­
feating the plaintiffs. Stevenson with his accustomed effront­
ery admits that he practised deception with the plaintiffs in 
assigning his share of the interest and title to the property upon 
the payment of the purchase money to Reeves by the plaintiffs. 
He afterwards, to cover his fraudulent acts, had to state con­
trary to the fact that he knew at the time he signed this assign­
ment, that he had no property in the machinery, nor had Pul­
ver, who also signed, nor had the plaintiffs, but that it had all 
vested in the Elbow Company. Although not necessary to the 
result I also find that the pretended sale or the sale to Moore of
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the machinery in question was a fraudulent transaction con­
cocted for the purpose of defeating and of defrauding the plain­
tiffs and for no other purpose out of the moneys contributed by 
them under the arrangement entered into on the 22nd Sep­
tember, otherwise Moore’s presence at the Elbow, on lands, the 
sale of which had been cancelled, has not been accounted for.

The counterclaim pleaded by the defence was by consent 
withdrawn at the trial.

There will be judgment for the plaintiffs for a return of 
the machinery in question or its value, $5,000 less that portion 
of it which has been returned; and $100 damages.

Judgment for plaintiffs.

DOUGLAS BROTHERS, Ltd. v. AUTEN and SCHULTZ.

Alhcrla Supreme Court, //arm/. CJ.. Simmons, and Walsh, JJ.
June 18, 1913.

1. BlIXS AXD XOTK8 (6 I A—2)—PROMISSORY NOTH—WlIAT IS—I.X8TRU- 
JÉKXT WITH COXDITIOX8 INCONSISTENT WITH NATURE OF NOTE.

The character of an Instrument as a promissory note is destroyed 
by a condition to the effect that the payer waived all his statutory ex­
emption»; ami that title to the property for which the note was given 
should remain in the payee until it was paid for; ami that, on the 
refusal of the payer to furnish satisfactory security at any time, or 
if he tdiould make default in payment*, or well or encumber hi* land, 
or if the payee idiuuld consider the note, or any renewal* thereof, to 
he insecure, the latter might declare the note* due and enter suit 
thereon, ami also take posunsinn of and hold the property purchased 
until the note, or renewal note* were paid, or sell it at public or 
private sale, ami apply the proceed* on *uch indebtedness.

|Dominion Bank V. Wiggins 21 A.R. (Ont.) 275; Bank of Bam- 
iltpn v. flillirs, 12 Man. Lit. 495; Frank- v. (latelle Live Stock .1 *■ 
sudation, (1 Terr LR. 392, followed; Yates v. Frans (1892), (11 LJ. 
Q.B. 446; Kirkirood V. Carroll, [1903] 1 K.B. 532, distinguished.]

Appeal from bis Honour Judge Crawford in which the 
question to be determined is whether a certain document is a 
promissory note.

The document in question is set out below ;—
Apr. 7th, 1909, $40.50.
$40.50 .................... Edmonton, Alta. Apl. 7, 1910.
Name. L. J. Auten Nino months after date, for value received, I 
P.O. Namuyo .... promise to pay A. E. Putnam, or order, the sum
Sec. ..Tp. ..Rg... of forty-six..............  50/100 Dollars, at the Traders
Owner of 320 acres Bonk of Canada, Edmonton, Alta., with interest at
Renter of . .acres 8 per cent, per annum till due and 10 per cent, after
Business Farmer.. duo till paid.
When due Jan. 7,*10 Witness: (Sd.) L. J. Auten.
Security................. (Sd-) C. McLaughlin. (Sd.) Walter Schultz.
Walter Schultz .. Given for Binder, Books, etc.
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Owner of 320 acres The title, ownership and right to the possession 
Renter of ..acres of the property for which this note is given shall
................................ remain at my own risk in A. E. Putnam until this

note or any renewal or renewals thereof are fully 
Sale A E Putnam Pa^ with interest. I further agree to furnish satis­

factory security at any time if requested. If I 
fail to furnish such security when demanded, or if 
I make default in payment of this or any other note 
in A. E. Putnam's favour, or should I sell or dis­
pose of, or mortgage or attempt to sell or dispose 
of, or mortgage the land which I own and described 
on the margin hereof, or if A. E. Putnam should 
consider this note or any renewal or renewals inse­
cure, of which he sliall bo the sole judge, he shall 
have full power to declare this and all other notes 
made by me in his favour due and payable forth­
with, and suit therefor may be entered, tried and 
finally disposed of in any Court having jurisdiction 
and lie may take ]Hissossion of the said property and 
hold the same until this note or any renewal or 
renewals thereof are paid with interest, or sell 
the same at public or private auction, the proceeds 
thereof to be applied in reducing the amount unpaid 
thereon after deducting all expenses connected with 
such taking possession and selling, and the taking 
and selling of the said lands sliall not he a release 
of my liability for the balance of the said principal, 
and he shall, thereafter, have the right to proceed 
against me to recover, and I hereby agree to pay the 
balance then found to be duo hereon, and I hereby 
waive as to this debt all or any right to exemption 
from seizure and sale under the Exemption Ordin­
ance being chapter 27 of the Consolidated Ordinances 
of the North-West Territories ami any amendments 
thereto.

(Sd.) L. J. Auten.
(Sd.) €. McLaughlin,

Witness.

The appeal was dismissed.
C. II. Grant, for plaintiffs.
II. II. Variée, for defendants.

Simmons, J.:—Counsel for the parties to the action admit 
for the purpose of this action all facts that arc necessary to 
bring to an issue of law as to whether the instrument sued on is, 
or is not, negotiable by indorsement.

The judgment appealed against is as follows:—
Following The Dominion Hank v. Wigging, 21 A.R. (Ont.) 275, decided 

by the Court of Appeal in Ontario, and the Bank of Hamilton v. (Sillies, 12 
Man. L.lt. 405, decided by the Court of Appeal in Manitoba, and Frank v.

(iazcllc Live Stock Association, 0 Terr. L.IL 392, decided in our own
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The judgments in The Dominion Bank v. Wiggins, 21 A.R. 
(Ont.) 275; Bank of Hamilton v. Gillies, 12 Man. L.R. 49."», and 
Frank v. Gazelle Live Stock Association, G Terr. L.R. 392, all 
quote with approval Kirkwood v. Smith, [189G] 1 Q.B. 582.

Simmons, J. Kirkwood V. Smith (supra) was specifically overruled in 
Kirkwood v. Carroll, [ 1903] 1 K.B. 531 ; and Yates v. Evans 
(1892), G1 L.J.Q.B. 446, approved, and counsel for the appel­
lants practically rest the ground of appeal on this.

It is then necessary to determine whether the objections 
raised to the document in question are of the same nature as 
those raised in Kirkwood v. Smith (supra), and Kirkwood v. 
t'arroll (supra). If the instrument in question does not include 
features quite outside of and beyond those under consideration 
in the former two eases the appellants’ ground of appeal would 
in the result be beyond question. I therefore find it convenient 
to set out in full the documents in question in the two former 
cases.

In Kirkwood v. Smith (supra) the document was as fol­
lows

£15.0.0. Brighton. 5th December, 1804. We jointly and severally promise 
to pay the Southern Counties Deposit Bank, Limited, or order, the sum 
of fifteen pounds for value received, by instalments, in manner following, 
that is to say, the sum of one pound on the fifth day of January next, 
and the sum of one pound on the fifth day in every succeeding month, 
until the whole of the said fifteen pounds shall be fully paid, and, in 
case default is made in payment of any one of the said instalments, the 
whole amount remaining unpaid shall become due and payable forthwith, 
together with interest at the rate of a halfpenny in the shilling per week 
from the date of such default, on the aggregate amount of the instal­
ments then remaining unpaid, until the actual payment thereof. No time 
given to, or security taken from, or composition or arrangements entered 
into with, either party hereto shall prejudice the rights of the holder to 
proceed against any other party.

Payable at 09 Ship Street. Brighton.
Harrietta Ann Smith.
Clara Maude Smith, her daughter.

and the document in Kirkwood v. Carroll, [1903] 1 K.B. 531, 
was as follows:—
£125.

We jointly and severally promise to pay Mr. John Kirkwood (carry­
ing on business in the name or style of the Provincial Union Bank) or 
order the sum of £125 for value received by instalments in manner 
following, that is to say, the sum of £5 on Thursday, the 31st day of
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January inst., the sum of £5 on tho Thursday in every succeeding week 
until the whole of the saiil £125 shall be fully paid, and in case default 
is made in payment of any one of the said instalments the whole amount 
remaining unpaid shall become due and payable forthwith. No time given 
to, or security token from, or composition or arrangement entered into 
with, either party hereto shall prejudice the rights of the holder to pro­
ceed against any other party.

In the former ense, Kirkwood v. Smith, [1896] 1 Q.B. 582, 
Lord Russell of Killowen, C.J., says:—

The sole point is whether it is a document of a mercantile character 
so as to enable the plaintilf to avail himself of the summary mode of pro­
cedure provided by 18 and 19 Viet. ch. 07 ... I think it is safer to 
take the provisions of sub-sec. 3 (by which a note is not invalid by reason 
only that it contains a pledge of collateral security with authority to 
sell or dispose thereof) as importing that if the document contains some­
thing more than is there referred to, it would not be valid as a promissory

Ilalsbury, L.C., in Kirkwood v. Carroll, [1903] 1 K.B. 531, 
observes :—

The case of Kirkwood v. Smith (supra) was decided without any 
reference to the other sections of the Act and cannot any longer ho re­
garded as an authority. The case of Yates v. Evans, 01 L.J.Q.H. 13, 446, 
was in my opinion quite rightly decided;

and further,
The addition to this promissory note does not qualify it, and I 

doubt whether the addition is in any sense operative.

In Yates v. Evans (supra) the stipulation under consider­
ation was:—

Time may be given to either without the consent of the other and 
without prejudice to the rights of the holders to proceed against either 
party notwithstanding time may be given to another.

The note was joint and was payable by instalments with a 
proviso that in case of default in payment of any one of the 
instalments the whole amount remaining unpaid should become 
due. It was held that the clause was a mere consent or license 
that time may be given to the principal debtor and that if time 
be so given the surety will not avail himself of that as a defence.

Ilawkins, J., in his judgment observes:—
If the memorandum in question is nn agreement at all it is absolutely 

compatible with the terms of the note and amounts to this; that if time 
be given after the note is due to one of the promisers or makers, that 
time so given shall not operate as a defence. It amounts at most to a 
consent or license that time may be given, or in other words as an 
estoppel, that the maker of the note who is a surety will not in the event 
of time being given to the other maker, who is the principal debtor, set up 
that time so given as a defence.

Wills, J., held that it was not possible to construe the words 
of the memorandum as an agreement. He also adds that no
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consideration is necessary nor need such a consent on behalf of 
the surety he in writing to make it binding upon him.

This case is in my opinion of prime importance in determin­
ing the one now before us. The only inference I can come to 
from the remarks contained in the judgments is that if the 
memorandum in question contained terms incompatible with 
the terms of the note and was in effect a separate agreement 
enforceable by one of the parties the result would be that the 
document could not be treated as a promissory note transferable 
by endorsement.

I quite agree with the remarks of Killam, C.J., in Bank of 
Hamilton v. Gillies, 12 Man. L.R. 495, in which he takes issue 
with the reasoning of Mr. Justice MacLennan in The Dominion 
Bank v. Wiggins, 21 A.It. (Ont.) 275. it is quite open to 
argument that in documents of the nature of the one then 
under consideration that the purchaser has waived unalterably 
his right to demand possession as a condition precedent to the 
payment of the purchase price, lie has agreed to pay the full 
purchase price at a future date which may be accelerated at 
the option of the vendor and has agreed that the property 
sold shall in the meantime be held by him as a bailee of the 
vendor.

The instrument in question in the action now under con­
sideration goes much farther than the documents which were 
the subject matter of The Dominion Bank v. Wiggins (supra); 
The Bank of Hamilton v. Gillies (supra) ; Frank v. Gazelle Live 
Stoek Association, (i Terr. L.R. 392, and the English cases above 
referred to.

It provides in effect that at the mere caprice of the vendor 
the property may be retaken by him. That the purchaser must 
furnish further security if required—that if he makes default 
under this instrument or on any other note in favour of the 
vendor—that if he should sell or dispose of or attempt to sell 
or mortgage the lands described in the margin of the instrument 
or if the vendor shall consider this note or any renewal thereof 
insecure of which the vendor shall be the sole judge, he may 
declare this note and all other notes payable by the purchaser 
in his favour, due and payable forthwith, etc., etc.

The second part of the document contains all the elements 
of a conditional sale and the fact that the first part of the 
instrument is on its face a promissory note does not deprive the 
second part of the instrument of this feature. It specifically 
states that the consideration for which the note is given is 
the property which is to be the subject of a conditional sale.

Sub-sec. 3 of sec. 176 of the Hills of Exchange Act pro­
vides that
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H note is not invalid by reason only that it contains also a pledge of 
collateral security,

but sec. 10 of the same Act provides that
The rules of the common law of England, including the law merchant, 

save in so far as they arc not inconsistent with the express provisions of 
this Act, shall apply to hills of exchange, promissory notes and cheques.

The history of the law attaching to bills of exchange is of 
somewhat modern origin and essentially arises out of the tend­
ency of the Courts to give effect to mercantile usage in respect 
to securities for money. In the case under consideration evi­
dence of usage was excluded by agreement of counsel and we 
must take the document for what it expresses on the face of it.

Stroud’s Judicial Dictionary, 2nd cd., vol. 3, part 0, p. 14911, 
defines a pledge as:—

The contract of pledge or delivery of goods and chattels by one man 
to another to he held as security for the payment of a debt or the per­
formance of some engagement, and upon the express or implied under­
standing that the thing deposited is to he restored to the owner ns soon 
ns the debt is discharged or the engagement has been fulfilled. . . . 
The eontmet is to he d stingiiislied from the contract of hypothecation by 
the transfer of the possession or the actual delivery of the thing intended 
to he charged to the creditor, and from the contract of mortgage by 
the absence of transfer of the ownership or right of property thereof 
to the pawnee during the continuance of the trust.

Without attaching to the word pledge its strictly technical 
meaning as above defined it does not seem reasonable to say the 
purchaser has pledged the property to the vendor, or that the 
property is a pledge of collateral security given by the pur­
chaser to the vendor when the title, ownership and right to 
possession always remained in the vendor or payee of the note.
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Furthermore ch. 44, Ordinances of the X.W.T., has attached 
to a contract of the character of the one under consideration 
certain statutory rights, providing for the registration of the 
same and legal consequence attaching to registration quite 
inconsistent with the passing of the rights of the maker or 
purchaser to a third party by indorsement. It imposes on the 
vendor limitations in regard to the conditions under which re­
sale may be made.

If the instrument in question were held to be a promissory 
note, I do not know where the line could lie drawn between an 
unconditional promise to pay and such a promise coupled with 
stipulations imposing upon the payee consequences arising out 
of his default. The document in question is essentially a con­
ditional sale and this being the main purpose of the document 
necessarily implies its incompatibility with the character of 
promissory note. It has implanted upon the face of it the 
right of the payee to re-take possession at his own caprice and
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to sell, and this suggests a failure or partial failure of consider­
ation which may be set up as a defence in case he exercises his 
right, and also to claim the balance due. I am of the opinion 
therefore that the instrument under consideration is quite dis­
tinguishable from those considered in Yates v. Evans (1892), 
61 L.J.Q.H. 446, and Kirkwood v. Carroll, [1903] 1 K.B. 531, 
and that neither of these cases support the view of appellants. 
1 would, therefore, dismiss the appeal with costs.

Harvey, C.J., and Walsh, J., concurred.

Appeal dismissed.

SCANDINAVIAN AMERICAN NATIONAL BANK OF MINNEAPOLIS v.
KNEELAND.

Manitoba Kiny's Itcnch. Trial before Curran, J. June 18, 1913.

1. Guaranty (8 II—12)—'Dischargeofguarantor—Obtaining signature
BY MINREPREHEXTATION AS TO EXECUTION BY OTHKBH.

One who was induced to execute a contract of guaranty on the 
strength of the representation of the guarantee that it would "lie signed 
by certain other persons as well, is relieved from liability by the 
guarantee’s concealment of the fact that one of such persons had re­
fused to sign the contract.

2. Guaranty (8 11—12)—Discharge of guarantor—Failure of con­
sideration.

Where a guarantee agreed to make future advances to a principal 
debtor in consideration of a guaranty not under seal, of the payment 
of the former’» existing indebtedness and of the advances to he made, 
which required a consideration to support it. the guarantee’s refusal to 
make such advances amounts to a failure of consideration which will 
discharge the guarantor from liability.

3. Conflict of laws (8 II—150)—Remedies—J>:x fori—Enforcement of
contract—Procedure.

In an action brought in a Canadian province to enforce a contract of 
guaranty the laws of the forum will govern ns to the discharge of a 
surety by reason of dealings to his detriment between the guarantee 
and a co-surety, such question l>eing one pertaining to remedy and 
procedure only and not to the making of the contract.

f Leroux v. Brown, 12 C.B. 801, followed ; Green v. Lewie, 20 U.C.Q.B. 
618, distinguished.]

4. Guaranty (8 II—12)—Discharge of guarantor—Dealings between
guarantee and cg-surety—Effect of Manitoba Kino’s Bench
Act.

The discharge of a surety from liability on a contract of guaranty by 
reason of the release of a co-surety by the guarantee without the know­
ledge or consent of such surety, is not governed by sec. 30 (r) of the 
■Manitoba King's Bench Act. ILS. 1902. ch. 40. providing that the 
giving of time to a principal debtor will not discharge a surety, but 
shall lie a defence only in so far as it is shown that the latter has 
been thereby prejudiced.

[Blackwell v. Vcrcival, 14 iMan. L.R. 216, distinguished.]
5. Guaranty (8 II—12)—-Discharge of surety—Payment by one surety

to EXTENT OF IIIH LIABILITY—DELIVERY OF FART OF EVIDENCE OF
INDEBTEDNESS SECURE!»— EFFECT ON LIABILITY OF CO SURETY.

Where the plaintiff was liable as guarantor for the whole amount 
secured by his guaranty, all of which was evidenced by the principal
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debtor's notes, the delivery, without the former's knowledge or con­
sent. by tin* guarantee on payment to him by a co-surety of the amount 
for which lie was individually liable, which was less than the amount 
of the whole debt secured, of a portion of such notes to the amount of 
his payment, will relieve the plaintiff, pro (unto at least, from liability ; 
since the guarantee by parting with some of the notes, put it out of his 
power to turn over to the plaintiff all of the notes to which he would 
be entitled on payment of the amount for which he was liable.

0. Guaranty (§11—12)—Discharge of guarantor—-Payment by surety 
OF LESS THAN 1118 LIABILITY—EFFECT ON CO-SURETY.

The release by n guarantee of one surety from liability on a contract 
of guaranty, on the payment of less than the amount for which he is 
liable, without the knowledge or consent of his co surety, will release 
the latter from all liability on the contract.

Action by a bunk ngainst the defendant on a written 
guaranty of a bank’s customer’s account as well as tin* payments 
of future advances to lit* made him. The defence included 
failure of consideration for the guaranty and a change in the 
contract with a co-surety without the defendant’s knowledge 
and consent.

The action was dismissed.
O. II. Clark, K.C., and P. A. Macdonald, for plaintiffs.
11. Phillipps and C. S. A. Rogers, for defendant.
Curran, J. :—The plaintiff is a national bank, incorporated 

under the United States banking laws, doing a general banking 
business at the city of Minneapolis, in the State of Minnesota, 
one of the United States of America.

The defendant is manager of an elevator company and resides 
at the city of Winnipeg, and has so resided for the past six years.

The plaintiff, whom 1 will hereafter designate as the bank, 
sues the defendant upon a guarantee (exhibit 2) in writing given 
by the defendant and three others in respect of an indebtedness 
of the T. M. Roberts Co-operative Supply Company to the bank. 
This guarantee is in the words and figures following :—

Minneapolis, Minn., Sept. 27th, 1001).
In consideration of the T. M. Huberts Co-operative Supply Company 

having obtained credit with the Scandinavian American National Hank 
of iMinneapolis, Minnesota, and is now indebted to said bank for money 
borrowed, and in consideration of said bank extending the time for payment 
of said money so borrowed and of giving additional credit to said company, 

The undersigned do hereby guarantee, each one to the extent of the 
amount set opposite his signature below, the payment at maturity or at 
such time or date to which such payment may lie by the bank extended 
(the bank to lie at liberty to extend such time without the consent of the 
undersigned), of any and all sums of money now, or which may hereafter 
lie owing to the said bank by said company.

This guarantee shall be binding on each of the undersigned until he
shall revoke the same in writing.
Witness: Chas. J. Hedwnll. K. W. Kneeland...................... $40,000
Witness: C. L. Grandi». H. II. Herge..........................  10,000
Witness: C. L. Grondin. H. K. Richardson ................. 05,000

•Chas. J. Hedwnll.................. 5,000
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The T. II. Roberts Co-operative Supply Co. was incorpor­
ated joint stock company doing business at the city of Minnca- 
jMilis. All of the guarantors, except Iledwall. were stockholders 
in this company. Iledwall became connected with the company 
some time in August, 1909, but was never legally a shareholder 
in it. 11 is interest consisted in holding, as collateral security 
only, some 50 shares which had been pledged to him by one Mer­
ritt. These shares were never transferred to him, and he held 
no other stock in tin* company. lie acted temporarily as presi­
dent at the request of Richardson, who was the.actual manager 
and president ; but it does not appear that he was ever legally 
elected to this office.

The bank’s capital was $250,000 fully paid up, and by the 
laws of the Vnited States a national bank is prohibited from 
loaning to any one customer more than ten per cent, of its paid- 
up capital. The company liecame customers of the bank in 
August, 1909, and in fact opened an account with the bank on 
the 7th of that month by discounting five certain promissory 
notes of $5,000 each made by the company and H. K. Richard­
son. These notes respectively became due October 21st, 28th 
and 50th and November 4th and lltli, all in the year 1909. On 
August lltli. 1909, further promissory notes of the company 
and II. K. Richardson for $2,0(H), maturing November 27th, 
1909, and > 5.000 maturing November 20th, 1909, were discounted 
by the bank; and again on August 16th, 1909, promissory notes 
of the company and II. K. Richardson for $1,500, maturing Sep­
tember 17th, 1909; $1,500 maturing September 16th, 1909, and 
$2,000 maturing September 18th. 1909—making in all, total ad­
vances by the bank to the company of $25,000. This liability 
was reduced by payment of one note for $2,000.

The bank held no security for these advances except the 
promissory notes mentioned, upon which II. K. Richardson was 
personally liable as a joint maker. When the guarantee was 
given only three of the last group of notes discounted had become 
due, amounting to $5,000 in all; and of this amount the $2,000 
note had been paid, as liefore stated.

It appears from the evidence that the bank solicited the ac- 
count of the company, and that Iledwall was deputed by Grand 
in. the vice-president and manager of the bank, to arrange for 
a transfer of the company’s account from its then banker to the 
plaintiff. I do not think there is any doubt but that this trans­
fer was effected in the well-founded expectation on the part of 
the company that it would receive better financial treatment 
from the plaintiffs than it had been able to obtain from its then 
banker. The evidence all seems to point to certain promises being 
made in this connection, that the company would receive accom­
modation to the extent of $50,IKK) when the bank was in a position
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legally to make advances to this amount, if the account was 
transferred to it. This ought to he borne in mind in view of what 
is alleged by the defendant to have transpired when the guar­
antee (exhibit 2) was given.

•Charles Tv. Grandin was, and is, the vice-president and mana­
ger of the plaint ilT bank. Charles J. lied wall was then a director, 
and a man named Werner appears to have been the president.

Not long after the company’s account had been transferred to 
the plaintiff, and the advances before-mentioned made. Grandin 
appears to have 'become dissatisfied with the condition of the 
account, and as a result of such dissatisfaction says he made a 
demand on lied wall for a guaranatee from those interested in 
the company. He thinks this demand was made two or three 
weeks before the guarantee was signed. He says the reason for 
his dissatisfaction was that the company were issuing cheques 
without having funds to meet them, and that had the bank paid 
these cheques there would have been an overdraft most of the 
time. This is a very general statement, and I do not place much 
reliance upon it. There is no doubt, however, that he was dis­
satisfied, and was anxious to obtain security for the advances 
which had been made to the company. Exhibit 2 is a copy 
of the company’s current account taken from the bank’s 
ledger, and covers the period between the opening of the account 
on August 7th, 1009, and the virtual closing of the account on 
January 12, 1910. It would appear from this statement that 
overdrafts occurred only in three instances: first, on August 
ISth. $1,287.33; August 18th, $3,278.33, and on December 8th, 
1909, $235.08. The overdrafts in August were promptly covered 
on the 20th of that month, and from then on until December 
there appears to have been always a credit balance in this 
account. During the month of September, in which the guar­
antee was taken, the company’s average credit balance would 
appear to lie over $2,300. I am unable to say, under these cir­
cumstances, whether or not there was just ground for dissatis­
faction; but it would seem to me that there was not. The evi­
dence does not diselose that the company was unable to pay the 
two notes for $1,300 each which matured on the Kith and 17th 
of September, in addition to paying the $2,000 note which it did 
pay. What was done with these notes when they became due 
does not appear, as they were not renewed until after the 
guarantee was given.

Hedwall, upon receipt of the intimation from Grandin as 
to the bank’s demand for security, telegraphed the defendant at 
Winnipeg to go down to Minneapolis. The defendant did so, ar­
riving at Minneapolis on Sunday, September 26th. Richardson 
at this time was ill and confined to his house. It appears that 
the defendant called to sec him and was told by him that the 
company was doing a good business but needed more money.
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On the forenoon of Monday, September 27th, a meeting was 
held at the company’s place of business to discuss the advis­
ability of giving the guarantee asked for by the hank. At this 
meeting Iledwall, II. II. Berge, Chas. L. Chase, Dr. McLean and 
the defendant were present. Richardson was not there. All of 
these parties were shareholders in the company except Iledwall. 
Chase held $1,1100 worth of stock himself and his wife some 
$5,000 more.

It now becomes necessary to consider for whom Iledwall was 
acting in attending this meeting and soliciting the guarantee. 
Grandin says, as also does Iledwall himself, that the latter was 
so acting for the company and not for the hank. Let us consider 
what I led wall’s position really was. Admittedly he was a direc­
tor of the hank, and it is proved that he was so much interested 
in the bank’s affairs that he was instrumental in having the 
company’s account transferred to it. He was not legally a share­
holder of the company, but merely assumed to act temporarily 
as president at Richardson’s request. Charles L. Chase speaks 
of his being elected president between the time of the change of 
the hank account and the giving of the guarantee; hut there is 
no evidence to shew how he really was appointed, if any such 
appointment was in fact made. As he was not a stock-holder of 
the company 1 do not see how he could have been legally ap­
pointed its president. It is not proved that he was in any way 
authorized to act for or represent the company in the matter 
of giving the guarantee in question. In my opinion he was not 
so acting, hut was in fact acting in the interests and on helialf 
of the hank.

I think Grandin had power to delegate to Iledwall the duty 
of obtaining this guarantee. It is a matter which surely fell 
within the scope of his ordinary duty and authority as manager, 
and 1 think that Grandin did in fact delegate this duty to Iled­
wall, and that the hank ought to he hound by what Iledwall did 
in fultilmcnt of this duty, and by the statements and representa­
tions he made to the guarantors to induce them to become such 
for the company’s indebtedness to the bank.

I find that Iledwall, at the meeting in the company’s store, 
represented to the parties there present that if they would sign 
a guarantee to the hank to secure the company’s existing in­
debtedness, the hank would extend the time for payment of such 
indebtedness and would make further advances to the company 
to the extent of $50,000, when its capital had been increased to 
make such advances legally permissible, and that upon the faith 
of this representation the defendant, II. II. Berge, and Chas. L. 
Chase agreed to give the required guarantee.

The defendant wanted lied wall’s statements as to what the 
bank were prepared to do in return for the guarantee confirmed
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by Grandin, nnd accordingly Iledxvnll and the defendant went to 
the hank, nnd there an interview with Grandin took place rela­
tive to the guarantee. I think, upon the whole, that the defen­
dant’s version of what took place at the hank on this occasion is 
more reasonable nnd likely to he true than the story told by 
Grandin, and 1 accept the defendant’s statement upon this point.

The defendant swears he told Grandin what I led wall had 
represented ns an inducement for the giving of the guarantee, 
namely, the extension of time for repayment of the existing 
indebtedness and the further advances up to the amount of 
$50,000, and that Grandin replied that lied wall was authorized 
to make these statements, and to get the guarantee for the hank; 
that the names mentioned to Grandin at the hank as guarantors 
were Richardson, Chase, Berge, lied wall and defendant. The 
defendant says he told Grandin to arrange to have the guarantee 
drawn up and submitted to him and that lie would return in the 
afternoon and sign it before leaving the city ; that Grandin 
agreed to this, and promised to have the others sign in due 
course. The defendant says positively that the guarantee was 
not. to become effective and binding upon him until all the 
named parties had executed it. Accordingly after lunch on the 
27til September, the defendant returned to the hank, when 
Grandin had the guarantee (exhibit 2) already prepared and 
priai need it to the defendant for signature. The defendant says 
lie read it over carefully and again told Grandin that lie was 
prepared to sign, and would sign, upon the condition that he 
would secure the other signatures, and also that he (Grandin) 
would see to it that the hank carried out its part. The de­
fendant says that Grandin agreed to this, and he then signed 
the document in I led wall’s presence.

I led wall was present during the whole of this conversation, 
lie was called by the plaintiffs in rebuttal, and at the time I 
formed the conclusion that the witness’s memory was not good, 
that he seemed to he honest, hut that not much reliance could Ik* 
placed on his specific contradiction of the defendant, lie says 
in one place in his evidence that he had the guarantee in his pos­
session for several days before it was signed. This was mani­
festly impossible, as the document was not drawn up until the 
27th of September after the defendant had lieen at the hank in 
the forenoon. The date itself in the guarantee is strong physi­
cal evidence of this fact.

Vnder these circumstances it is clear to my mind that the 
hank agreed to do three things, extend the time for payment 
of the company’s indebtedness, make further advances to the 
company when its capital had l>een increased, and obtain the 
• xecution of the guarantee by all of the parties named. And 
had these conditions not been agreed to, I do not think the de­
fendant would have signed the guarantee at all.

MAN.

K. It. 
1013

American 
National 
Bank of

Knkki.anp.

Curran, J,



208 Dominion Law Reports. 112 D.L.R.

MAN.

K. B.
1913

American 
National 
Bank ok

Kn EELANI). 

Curran, J.

It is true that at one time during the course of the trial I was 
inclined to doubt the credibility of the defendant’s evidence 
upon matters in which he seemed to he at conflict with Qrandin, 
hut upon reflection and careful consideration of the whole case, 
1 have come to the conclusion that the defendant’s story as to the 
conditions upon which the guarantee was given by him is more 
reasonable and credible than that told by Qrandin, and I accept 
it rather than Qrandin’s evidence upon these points. There is, 
besides, the language of the guarantee itself to corrolwrate the 
defendant’s story, and I think this is the strongest possible evi­
dence as to what the hank agreed to do as the consideration for 
the giving of the personal covenants of the guarantors. The 
guarantee reads: “In consideration of the said hank extending 
the time for payment of said money so borrowed and of giving 
additional credit to said company, the undersigned do hereby 
guarantee, etc.” The hank prepared this document, put it for­
ward and rely upon it to establish liability against the defendant.

The consideration on the part of the hank to lie performed 
was wholly executory. The document is not under seal, and 
it appears to me unquestionable that to entitle the bank to hold 
the defendant liable upon his promise to indemnify, it must on 
its part carry out what it agreed to do as the consideration for 
such promise having been given. Without this performance or 
an avowed willingness by the hank to perform, what considera­
tion is there to support the defendant’s promise?

There is again the significant fact that although the total 
liability at this time of the company was $221,000. yet the aggre­
gate amount in which the guarantors collectively are pledged 
to the hank is $70,000. Why was there any necessity for extend­
ing the liability created hv the guarantee beyond the amount of 
the present indebtedness or liability of the company, if it was not 
contemplated that the liability or indebtedness of the company 
to the hank would in the future be increased by further ad­
vances ?

It must also he borne in mind that at the time the guarantee 
was given the company was only indebted to the bank in the sum 
of $2,000, on past due paper; none of the other notes which had 
been discounted were then due, and the bank was not in a posi­
tion to demand security for them. The utmost it could then do 
was to iiLsist on payment of the matured notes, amounting to 
$2,000, and there is no evidence to shew that the company was 
not in a position to pay these notes if payment was insisted upon. 
The condition of its bank account would indicate that it actually 
had suffirent funds in the bank’s hands to pay these notes.

Also, it must not lie forgotten that none of the guarantors 
except Richardson were in any way personally responsible to the 
bank for the company’s then indebtedness. They were merely
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stockholders who had paid for their stock. and there was no 
reason that I can sec why ns business men they should become 
personally liable to the bank for the company’s debt except upon 
consideration of some present or future benefit to the company ; 
in fact, just such a benefit as the guarantee expresses would 
accrue—the extension of time and the advancing of additional 
money.

Charles L. Chase says that lied wall represented to the share­
holders at the meeting at the company’s premises, that the bank 
required the guarantee in order to enable it to make the addi­
tional advances desired which had been previously asked for 
to the extent of $50,000 in all. I cannot believe that I led wall 
took upon himself, without authority from Grandin, to make this 
statement. lie admits that he was authorized by Grandin to 
promise the extension of time, but denies the promise jus to 
future advances. I believe he did make such promise and held 
that out as a substantial inducement to the guarantors to give 
the guarantee.

The lmnk’s capital was increased on the 22ml November, 
1909. and Grandin admits that after that date the bank could 
have made the additional advances which the defendant claims 
it agreed to make to this company. However, no further ad­
vances were in fact made, but were refused by the bank. And 
all it did in performance of its part of the consideration for the 
giving of the guarantee was to renew once the existing notes of 
the company, which was done by the several notes represented 
by exhibit 1. It is quite possible that had the additional ad­
vances been mode, as I find the defendant believed they would he 
mode, and as the bank agreed to make them, the company’s 
financial condition might have been retrieved and the subsequent 
disaster which overtook it averted.

The company was adjudicated bankrupt in April, 1910, and 
this condition might have been brought alnuit by the bank’s 
fjiilurc to make the advances contemplated by the guarantee.

There is one more circumstance to which I desire to allude 
before dejding with the law affecting the case, ami it is thus: 
•Chase had agreed to sign the guarantee for the amount of his 
own stock, some $1.300. On the way down to the bank I fed wall 
pressed him to sign in respect of his wife’s stock, $5,000, as well. 
This Chase refused to do, and I led wall then told him that he 
had better not go into the bank if he wjis not prepared to sign for 
his wife’s stock. This fact was concealed from the defendant, 
and he was allowed to sign under the boiui fuit belief that Chase 
would sign also, and I think in this respect that he was deceived. 
Had the truth Wen disclosed as to Chase’s refusal, there is no 
doubt in my mind that he would have refused to sign the guar­
antee at all. The defendant raises this as a ground of defence, 
and I think he has amply proved it.
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The guarantee was a conditional one, and Brandt on Surety­
ship, vol. 1, 2nd ed., sec. 450, lays it down:—

If a surety sign the obligation upon the condition that another shall 
nlmi sign it ns surety la-fore it shall lie binding upon him, and this con­
dition is agreed to by the creditor, or is known to him when he takes the 
obligation, the surety is not generally liable unless the condition is com­
plied with.

This appears to he the law in the United States and is un­
doubtedly the law here and in England. See l)e Colvar on Guar­
antees, 3rd ed., p. 221; Ward v. National Hank of New Zealand, 
8 A.G. 765.

1 think the failure of consideration also affords a good ground 
of defence, and is proven. Nathan II. Chase, an expert, whose 
evidence was taken under commission, says that the law of 
Minnesota requires a consideration to support a promise con­
tained in a simple executory contract, such as the guarantee in 
question.

Brandt on Suretyship, a standard text-hook of American law, 
lays down the same proposition in sec. 22 in these words:—

The contract of Hurctynhip or guarantee, when not under *eal, must, in 
order to render it valid, lie nupported by a Hiilllcient consideration.

And again in sec. 26:—
A guarantee of past or future advances made ami to be made to a third 

|ier*on is good for the whole, ami the consideration sufficient; but there 
must lie an agreement on the part of the creditor to make the future ad­
vances or he must actually make them, or there will lie no consideration 
for the agreement to pay for the past advances and it will be void.

In note 71 to paragraph 22, the same author says:—
Want of consideration is not a defence to a iiond under seal executed 

and delivered, but failure of consideration is.

If the failure of consideration is a good defence to a bond 
under seal, it would surely lie a good defence to an executory 
simple contract.

I have held that there was an agreement on the part of the 
hank for both extension of time and for future advances, the 
latter conditional only. The consideration was, therefore, suffi­
cient in the first instance to support the guarantors’ promise. 
The hank has performed in part the first, hut refused to perform 
the second. I think this clearly disentitles it to hold the defen­
dant on his promise of indemnity. The promises are mutual and 
breach by the hank of its part of the compact precludes it from 
enforcing fulfilment against the defendant of his part. There 
has been such a failure of consideration as constitutes, in my 
opinion, a good defence to the action.

A further ground of defence is the giving of time to the 
guarantor Iledwall to pay his share of the liability created hv 
the guarantee without the knowledge or consent of the defendant,
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and, furthermore, the hank, in addition to giving time to the 
defendant lied wall, made a new and substantive agreement with 
him in respect to his suretyship whereby the relative position 
of the co-sureties was prejudically altered and affected, inasmuch 
as, in addition to giving time to Hedwall, some two years as the 
evidence discloses, the hank handed over to him notes of the 
company and Richardson to the extent of $5,000, thereby enabl­
ing Hedwall, when the company went into insolvency, to prove 
against its estate upon these notes, which in fact he did, and 
received a dividend from the assignee.

The defendant also says that the bank, without his know­
ledge or consent, absolutely released Berge from his liability 
under the guarantee, which was $10,000, for a present payment 
to the hank of $3,000 only. It is admitted that the hank did 
make a settlement with Berge as alleged, and gave him a release.

A good deal of argument was addressed to me upon the ques- 
tion which law should govern the determination of this case, the 
law of Minnesota or the law of Manitoba. I have carefully con­
sidered the numerous authorities cited to me by both parties, as 
well as a number of other authorities, and I think there can he 
no question hut that the law of Minnesota must he looked to as 
determining all matters pertaining to the solemnities of the con­
tract, or as Lord Ilalshury expresses it “the proper law of the 
contract”; hut that the law relating to the remedies upon the 
contract and the procedure to enforce such remedies is governed 
by the law of the place in which the contract is sought to he en­
forced, which here is the law of Manitoba.

The plaintiff attempts to justify the settlements made with 
Iledwall and Berge under a statute of the State of Minnesota, 
found in the Revised Laws of that State, 1005, section 4283, 
which reads as follows:—

4-2H3. Discharge* of Joint Debtor. A creditor who ha* n debt, demand 
or judgment against ft co-partnership or several joint obligor*, promisor* 
or elehtor* may discharge one or more of such co-partner*, obligors, prom­
isor*. or debtors without impairing hi* right to recover the residue of hi* 
debt or demand against the other*, or preventing the enforcement of the pro­
portionate «bare of any undischarged under *uch judgment. The discharge 
shall have the effect of a payment by the party discharged of hi* equal 
share of the debt, according to the nnmlier of debtor*, aside from sureties: 
Provided, that such discharge shall not affect the liability of such co-part­
ner*. obligor*, promisors, or debtors to each other. In an action by the 
creditor to recover against those not discharged, the complaint shall set 
forth that the contract was made with the defendant* and the party dis­
charged. ami that such party ha* been discharged.

This section appears under that portion of the Revised Laws 
headed “Civil Actions,” ch. 77. The plaintiffs contend that this 
section applies here. If this contention is correct, the defence 
relying upon the release of Hedwall and Berge. I think, must 
fail; if not, I must then consider the effect of our own statute,
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section 39, sub-sec. (r) of tlie King’s Bench Act as affecting the 
defence upon these grounds.

I hold that the Minnesota statute is one affecting the remedy 
and procedure only and in no way purports to fix or determine 
what are the essentials of valid contract, and that it 1ms no force 
or effect in this province.

In Story’s Conflict of Laws, 8th ed., p. 290,1 find this rule:—
Another rule naturally flowing from, or rather, illustrative of, that 

already stated, resjiecting the validity of contracts, is that all the form­
alities, proofs and authentications of them which are required by the lex 
l<M‘i are indispensable to their validity everywhere else.
Again, in Burge’s Commentaries on Colonial and Foreign Law, 
vol. 3, p. 758, 1 find this passage:—

Jurists treat as the sole nut in of the contract whatever formality or 
ceremony, either as to time, place or manner of making the contract, or as 
to its form, as whether bv parol or in writing, its attestation or authenti­
cation and which the law renders essential to the perfection and validity 
of a contract, and requires to lie observed as the condition on wl;- it 
recognizes the existence of the contract. They concur in holding tin 1 the 
validity or invalidity of the contract, so far as it depends on the forms and 
solemnities, is governed by the law of the place in which the contract is

The enso of Leroux v. Brown, 12 C.B. 801, decides that where 
the lex loci contractus and the lex fori differ as to the solemnities 
of the contract, the lex loci governs, but if to the procedure only, 
the lex fori governs.

The ease of Green v. Lewis, 2f> U.C.Q.B. 618, was eited by 
plaintiffs ns a strong authority for their contention that the 
lex loci governs this case. I have carefully read and considered 
the judgment in this case, and think it rather an authority 
against them for the proposition that the Minnesota statute ap­
plies here. It was this: A contract for the sale of goods to the 
plaintiff at a certain price, payable in Toronto, was made by the 
defendant at Chicago through his agent there, the goods to be 
shipped by the Grand Trunk Railway from Toronto. The con­
tract was valid according to the laws of the State of Illinois, but 
not so in Canada by reason of the 17th sect ion of the Statute of 
Frauds not having been complied with. The question was which 
law was to govern, the Canadian law or that of Illinois? The 
Court held the plaintiff entitled to recover, and the reason is 
obvious from the concluding paragraphs of the judgment, found 
on page 627 :—

But we have «eon no case in which if the parties hail bound themselves 
by a contract lawful and obligatory in the place of making, its performance 
in another country would lie refilled because certain solemnities required la­
the law of the latter had not been observed in its original creation. If 
the parties have once bound themselves lawfully for any universally lawful 
purpose, such ns here for the sale of goods at a fixed price, it appears to us
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that our Court* must hold them iMitmd here ns they would be in the 
place of contract.
livre the objection taken by the defendant, namely, that the con­
tract was void under the 17th section of the Statute of Frauds 
was manifestly one going to the solemnities of the contract ami 
not to the procedure upon it, and the lex loci contractus, there­
fore, clearly decides the obligatory effect, which, according to the 
Illinois law, was absolute against the defendant.

The ease of Lt roux v. Ilroim, 12 C.B. 801, before referred to, 
seems to me a very clear exposition of the guiding principles in 
these eases. There an action had Wn brought in Kngland for 
breach of an oral agreement made in Calais. France, between 
plaintiff and defendant, by which the defendant, who resided in 
Kngland, contracted to employ the plaintiff, who was a British 
subject residing at Calais, at a salary of £100 per annum to ren­
der certain services, the employment to commence at a future 
date ami to continue for one year certain. According to the law 
of France such an agreement was capable of being enforced, 
although not in writing. The defendant contended that when 
it was sought to enforce this contract in Kngland, it must lie 
dealt with according to Knglish law, and living a contract not 
to lie performed within a year, the 4th section of the Statute of 
Frauds required it to lie in writing. It was held that although 
the contract was good in France it could not tie enforced in 
Kngland, because of the provisions of this section, which the 
Court held applied not to the validity of the contract, but only 
to the procedure. A distinction between the 4th section and the 
17th section is clearly pointed out, ami had the Court come to the 
conclusion that the 4th section * to the validity or solemni­
ties of the contract, as it was clearly of the opinion was the 
application of the 17th section, the result would have liven dif­
ferent and the plaintiff would have succeeded.

I refer also to the following cases, though further authority 
scarcely seems necessary: Ftrtjuuon v. F xjffe, 8 Cl. Ac Fin. 121; 
Fx parte Mclbourn, L.R. 6 Ch. 64, at p. 69, where it is laid down 
as follows: “In the const ruction of a contract the question 
whether there has lieen a contract made at all is to lie governed 
by the law where the contract was made, but the remedy is to lie 
according to the law here (Kngland) also Don v. Lippman, 3 
Cl. & Fin. 1 ; Dc la Yctja v. Vianna, 1 H. & Ad. 284. In this ease, 
at p. 288, Lord Tenterdon said: “A person suing in this country 
must take the law as he finds it, he cannot by virtue of any 
regulation of his own country enjoy greater advantages than 
other suitors here.” In this ease also, the following dictum of 
Heath. J., in M allin v. Duke tie Fitzjamcs, 1 Bos. & Pul. 138, at 
p. 142, was approved and followed in construing a contract:—

We must be governed by the laws of the country in which they are made
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for nil contracts have a reference to such laws; but when we come to the 
remedies it is another thing, they must Ik1 pursued by the means which 
the law points out where the party resides. The laws of the country where 
the contract was made can only have reference to the nature of the con­
tract and not to the mode of enforcing it.

See also Cooper v. IV'aide g rave, 2 Beav. 282.
1 think then that the matters alleged in the 15th, 27th, 28th 

and 29th paragraphs of the defendant’s statement of defence if 
proved, will constitute grounds of defence here, although not so 
in the State of Minnesota because of the statute referred to.

I must now consider the effect of our own King’s Bench Act, 
section 39, sub-section (r), upon these defences in the light of 
the facts admitted or proved.

This section, so far as 1 can find, has only been directly under 
consideration in our Court in one case, that of Blackwood v. 
Perdrai, 14 Man. L.R. 216. When this case was decided this 
section was in force as sub-sec. 14 of see. 39 of 58 & 59 Viet. eh. 
6. It was there decided that a surety relying on the giving of 
time by the creditor to the principal debtor as a defence to an 
action for the debt must, now, under the sub-section, shew that 
he has suffered pecuniary loss or damage as the reasonably 
direct and natural result of the creditor having given the exten­
sion of time. But that is not the situation in the case at bar. 
It is not cc - t)jat the bank gave time to the principal
debtor of the company, but that it did, without defendant’s con­
sent or knowledge, release Iledwall and Berge, .joint, co-sureties 
with the defendant, upon payment of amounts less than each of 
them had jointly guaranteed with the defendant in derogation 
of the defendant’s right of contribution and by which his rights 
of contribution were injured and affected.

The facts as proven are that Iledwall was liable on the 
guarantee for $5,000 and Berge for $10,000; that the hank on 
June 29, 1910, made an agreement (exhibit 8) with Iledwall 
whereby they accepted his promissory note for $5,000 in payment 
of his obligation as guarantor for the company, and undertook 
to renew it at half-yearly periods during two years on certain 
conditions, at the same time surrendering to him the promissory 
notes of the company and Richardson, No. 1957 for $2,000 and 
No. 2412 for $3,000; also that the bank made a settlement with 
Berge on January 11, 1911 (exhibit 9), whereby in consideration 
of payment of the sum of $3,000 in cash it released Berge from 
all liability upon the guarantee, but without subrogating Berge 
to any of the bank’s rights or claims upon the assets of the com­
pany. The question is, does our Act apply to these two trans­
actions! Are they a dealing with or altering the security by 
the principal creditor, as provided in that section?

I have considerable doubt as to what security is meant by this

59^1
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sub-section, whether the guarantee or the security for the 
original debt given by the principal debtor to the creditor, and 
which subsequently the surety has guaranteed. Plaintiff’* coun­
sel contends that the security referred to is that given by the 
surety, in other words, the guarantee in this case. The defend­
ant’s counsel, on the contrary, argues that the security referred 
to was that given by the principal debtor to the creditor in the 
first instance, and 1 am inclined to agree with this construction.

This enactment changed the existing law, and it will be well 
to inquire what the existing law was before this enactment took 
effect. Formerly an agreement by the creditor to give time to 
the principal debtor without the surety’s consent discharged the 
surety. In Strire v. Heilman, 1 Q.B.D. 526, at pp. 541 and 542, 
this principle is thus laid down:—

If tlie creditor hound liiimelf not to sac the principal debtor for how­
ever tdiort a time he does interfere with the surety's theoretical right to 
sue in his own name during such period, it lias been settled by decisions 
that there is an equity to sav that such an interference with the rights 
of the surety ... in the immense majority of cases not damaging 
him to the extent even of a shilling, must operate to deprive his creditor 
of his right of recourse against the surety though it may In- for thousands 
of pounds. Hut though this seems . . . consistent neither with justice 
nor common sense, it has been long so firmly established that it can only 
be alien'd by the Legislature.

Now, our legislature has made the law in this respect con­
sistent both with justice and common sense, to use the language 
quoted above, by providing that the giving of time to the prin­
cipal debtor shall not, of itself, discharge the surety, but shall 
constitute a defence for the surety only in so far as it shall be 
shewn that the surety has thereby been prejudiced.

Again, formerly an alteration of the original contract be­
tween the creditor ami the principal debtor had the effect of 
absolutely releasing the surety: Holme v. Itrunskill, 3 Q.B.D. 
4!)5; Polak v. Everett, 1 Q.B.D. 669. And 1 think it was to 
modify this law that the enactment in question was passed and 
not to change the law relating to dealings by the creditor with 
sureties whose right*inter se depended upon a different principle 
from that governing their remedies against the principal debtor. 
It seems to me the whole object of this section was to do away 
with the disastrous consequences to creditors through sureties 
being absolutely discharged because of agreements between the 
creditor and the principal debtor, which, though altering the 
original contract between the principal debtor and the creditor 
or some collateral security given directly by the principal debtor 
to the creditor, in no way prejudiced the surety, ami in eases 
where it had that effect, and in such cases only, to give the surety 
a defence to the extent of his prejudice or injur)', but not an 
absolute release.
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I think the legislature in enacting this section intended only 
to deal with matters between the principal debtor and the credi­
tor and not with securities by way of bond or covenant of in­
demnity or guarantee given by third parties to the creditor on 
-behalf of the principal debtor. And I think that the law still is 
that a release by the creditor of one or more joint and several 
sureties, or giving time to such surety without the consent of 
the co-sureties releases the others: Mercantile Bank v. Taylor, 
[1893] A.C. 317; Oriental Finance ('orporation v. Ovcrcnd, 
L.R. 7 Ch. App. 142, where it is said:—

When the creditor by his own net renders unnvnilnhle part of the 
security to the benefit of which the surety was entitled the latter is held 
to In- discharged, not absolutely, but pro tanto: Taylor v. Bank of Xcw 
South Wales. 11 A.C. 500. at p. 003; Pearl v. Deaeon, 24 Beav. 180, nlllrmed 
1 I Mi. & ,f. 401,

Vpon flu- best consideration, then, that I can give the matter, 
I think that our statute does not apply to the dealings with and 
releases given to I led wall and Berge, and that the defendant is 
not bound to prove in any event that he has been prejudiced by 
such releases before lie can set up such releases as a good defence 
to this action.

However, it Is clear that the bank, by surrendering to Iled- 
wall notes of the company and Richardson to the amount of 
$5,000, 1ms put it out of its power to hand over to the defendant 
these notes, to which he would be entitled on payment of the 
guaranteed debt. It is true that the defendant got the benefit 
of the settlement made with Hedwall, and that Iledwall has 
paid all he was liable for under the guarantee; but, in my opin­
ion, he was not entitled to delivery over of these securities unless 
he paid the whole debt. He could not, in view of his limited 
liability under the guarantee, be called upon to contribute inoiv 
than the $5,000 which he paid the bank, but I think the defend­
ant has a right to complain of the bank’s action in surrendering 
these securities to Iledwall, and that he is released on this ac­
count, at all events pro tanto.

With regard to the release of Berge, the defendant’s position 
is much stronger. Berge was liable for $10,000, and the bank 
released him for $3.000, without the defendant’s knowledge or 
consent. I think this release operates to release the defendant 
also in toto. See Mayhew v. Crickett, 2 Swans. 185 at p. 192, 
where Lord Eldon said:—

When one surety lias been discharged the cosurety is entitled to say 
to the creditor asserting a claim against him, “You have discharged a 
surety from whom I might have compel led contribution either in my own 
name in equity or using your name at law.”

See Mercantile Bank of Sydney v. Taylor, [1893] 
A.C. 317 ; Ward v. National Bank of New Zealand, 8 A C. 
755, where it is laid down that when the creditor re-
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leases one or two or more sureties who have contracted jointly 
and severally the others are discharged, the joint suretyship of 
the others being part of the consideration of the contract of each.

Upon the whole, I think the defendant has made out a good 
defence to this action on a number of grounds, and that the 
action must be dismissed.

There will be judgment dismissing the action with costs.
As this is a ease of special importance and difficulty. I remove 

the statutory limit and allow full taxable costs, to include costs 
of examinations for discovery and commission evidence.

Action dismissed.
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DOUGHERTY AND GOUDY S CASE. ^

Ontario Supreme Court, .1/uUlletou, J. February 25, 1913. 1013
1. COKPOHATIOXS AND COMPANIES (8VF4—270)—LlAHII.ITY OF SHAKE- F«*b. 25. 

HOLDER AS CONTRIBUTORY—CONTRACT TO PAY FOR SHAKES IN PRO-

In a winding-up proceeding a person cannot In* held at a contributory 
in respect to share* allotted him in consideration of hit agreement 
to convey land to the company although lie hail failed to make the 
conveyance hut notwithstanding had acted at a shareholder, where 
there was no subscription calling for a cash payment for which the 
land might lie taken in substitution; the procedure for settling who 
are to lie contributories does not apply to such a case.

| Waterhouse v. Jamieson, I*R. 2 Sc. App. 20. and In re Continental 
and Shippiny Hut ter Co., [1875] W.X. 208, followed.]

Appeal by L. M. Dougherty and R. J. Goudy from an order statement 
of the Master in Ordinary, upon a reference for the winding- 
up of the company, placing the appellants’ names upon the list 
of contributories in respect of 1,500 shares of the capital stock 
of the company.

IV. .1/. Douglas, K.C., for the appellants.
O. F. Shcplcy, K.C., for the liquidator.
February 25. Middleton, J. :—The facts arc set forth at Middleton, j. 

some length in the Master’s judgment. The appellants, whom, 
for convenience, I shall call the shareholders, agreed to sell cer­
tain property to the company for the price of $5,000 in casli 
and 6,500 fully paid-up shares, “to be allotted and issued 
. . . upon the vesting in the company of the title” to the pro­
perty to be transferred.

The vendors failed to make title to the property, and after­
wards a new arrangement was entered 1 to, by which the shares 
were at once allotted, and a bond wa.t taken in the penal sum
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of $5,000, conditioned upon the making of title. The shares in 
respect of which it is sought to hold the appellants liable are 
part of the 6,500 shares referred to.

The learned Master has taken the view that, inasmuch as the 
shareholders have never transferred the property, and as they 
have undoubtedly acted as shareholders of the company with 
respect to the stock in question, and arc now estopped from 
denying that they are shareholders, they are liable to be placed 
upon the list of contributories for the face value of the stock. 
The appeal is based upon the ground that there was no contract 
to pay for the stock in cash, but a contract to pay in kind ; and 
that the liability, if any, of the shareholders for the breach of 
this contract is in damages ; and that, no matter how great the 
default, the shareholders are not liable to be placed upon the 
list of contributories.

After much consideration, I have come to the conclusion 
that the Master’s judgment cannot be upheld. The question in 
this case, it seems to me, depends upon the contract. To borrow 
the language of Meredith, C.J., in lie Wiarton Beet Sugar Co., 
Jarvis's Case (1905), 5 O.W.R. 542, did it constitute the ap­
pellants shareholders in pressenti with a collateral agreement as 
to the mode in which they were to be permitted to pay for the 
shares for which they had subscribed?

If the promises on the part of the contracting parties are in­
dependent, and the shareholders agree to take and pay for the 
stock, and the company agrees to buy the property offered at 
an equivalent sum to be set off, then each contracting party must 
perform his part of the agreement ; but, if there is only, as here, 
the one contract, by which the shareholders agree to transfer 
the property, in consideration of the issue of a certain amount 
of paid-up stock, then, on the breach by either party of its obli­
gation, the defaulter is liable to the other in damages. In such 
case, where the shareholder has contracted to pay “in meal or 
malt” and not in money, if he mhkes default he is liable in 
damages for the value of the “meal or malt” that he contracted 
to deliver; but he cannot be made liable upon a contract which he 
never made—a contract to pay in cash.

In Waterhouse v. Jamieson (1870), L.R. 2 Sc. App. 29, this 
principle is stated thus : “The liability of a shareholder is to be 
measured by his contract. . . . The Court cannot expand 
the contract ; nor will it fix upon a party any engagement larger 
or other than that into which he has entered.”

This principle appears to me not only sound but fair. The 
shareholders agreed to take stock only on the terms set out in 
the document, in satisfaction of the price of certain property 
to be conveyed. The property may have been worth much or 
little ; the only obligation assumed was to convey it; and dam-
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ages based upon its value is the only liability for the breach. 
This may he as much as the nominal value of the stock ; more 
probably it is much less, and approximates more nearly to the 
real value of the stock, which seems to have been much less than 
par.

This liability cannot be asserted in these proceedings; and 
this decision is confined to the one question, the shareholders’ 
Liability as contributories.

At one time I thought the situation might be different, be­
cause the original agreement contemplated the transfer of the 
property before the issue of the stock The change made later 
on, by which the stock was issued first, seems, on consideration, 
immaterial ; and the rights of the parties upon the agreement 
as varied are as indicated.

This result is in accord with what is said by Sir George 
Jessel in In re Continental and Shipping Butter Co., (1875] 
W.N. 208 (not reported elsewhere). There he states that Hart­
ley’s Case (1875), L.R. 10 Ch. 157, and In re Western of Canada 
Oil Lamls and Works Co., Carling, Hespclcr, and Walsh’s Cases 
(1875). 1 Ch. I). 115, shew that the failure of the consideration 
for which stock was issued as paid-up “was no ground for treat­
ing the shares as not being paid-up and he refused to place the 
shareholders on the list of contributories.

While I allow the appeal, there is, I think, ample ground for 
refusing to give the shareholders costs. The liquidator was 
justified in his attempt to place the shareholders upon the list, 
and should be allowed his costs out of the estate.
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Appeal allowed.
[An appeal from the foregoing judgment to the Ap|>ellate Division was, 

on the '2nd July, 1918, dismissed by reason of an equal division of opinion 
among the four Judges who heard it.]

ELLIS v. ELLIS. 0NT.
Ontario Supreme Court, Boyd, C. June 18, 1913. ------

1. Husband and wife (g II K—81)—Separate estate—Tbuht or corpus
in husband’s possession.

The husband claiming that there has Wn a gift from his wife to junc jg 
himself of any of the corpus of the wife’s separate estate must make 
out the gift by . tear and conclusive evidence or he will Is- held to 
Is* still a trustee for his wife of any of such corpus of which he has 
obtained possession.

2. Husband and wife (g .'I I)—72)—Separate estate—Income expended
FOB JOINT BENEFIT- HUSBAND’S LIABILITY.

Where income of the wife’s separate estate came to the hands of the 
husband and was expended for their joint purposes ami advantages, 
the onus is upon the wife to shew by conclusive evidence that such 
income was dealt with by way of loan or under circumstances requir­
ing him to repay.
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Action by wife against husband for the recovery of goods 
alleged to be detained by the husband and for an account of 
moneys of the wife received by the husband, and for other relief.

J. Rowe, for the plaintiff.
8. 0. McKay, K.C., for the defendant.

Boyd, C. :—In the conflict of evidence which has arisen in 
the case between the parties themselves, I feel constrained to 
accept the recollection of the wife as more accurate than that of 
the husband. On various points of disagreement, she is so far 
corroborated by independent testimony that my best conclusion 
is to hold in the main that her version of affairs is correct.

Besides, as to the chief claim, the documentary evidence 
shewing the ownership of the money is in her favour. That she 
received considerable sums from her father’s estate in Scotland 
after her marriage is not disputed : the contention is, how much! 
In the absence of other evidence to countervail, it must be taken 
that the face of the bank receipts shewing sums payable to her, 
expresses the fact that she was the depositor and owner of the 
moneys. I find on the facts that the husband handled these 
moneys, on her endorsement of the receipts, as her agent, and 
could not, against her will, apply any portion to his own use. 
She gave no consent to any such user as to the corpus or capital, 
hut signed in order that the money might be more profitably in­
vested.

From the marriage in 1888 till the 13th October, 1910, the 
parties lived together as man and wife and had children. On 
the 2nd November, 1910, an action for alimony was begun; and 
by the endorsement of the writ of summons the plaintiff also 
claimed “an account and payment of moneys received by the 
defendant on the sale of the plaintiff’s lands and interest 
thereon.” On the 8th December, 1910, a consent judgment was 
obtained by which an allowance of $400 a year was to be paid by 
the defendant to the plaintiff on account of alimony. In addi­
tion to this, an agreement of separation was entered into be­
tween the parties on the 21st November. 1910, reciting the con 
sent to allow alimony (afterwards put into the form of judg­
ment), and agreeing that, when the land of the husband (being 
part of lot 15 in a lot in the village of Norwich) was sold, lie 
would pay the wife one-third of the proceeds, and, upon such 
payment, she was to release her dower.

The account asked by the endorsement of the writ was in 
respect of house and land standing in the wife’s name, which 
had been sold by the husband, and the proceeds of sale paid to 
the wife, except about $500, which he retained for repairs ami 
improvements, mad out of his money, on the property am! 
house. The husband says that it was agreed that this should be
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deducted. The daughter says that the mother was apparently 
persuaded by the husband to let him keep this $500 when the 
house was sold in 1910.

1 judge that this claim should not lie entertained as things 
stand. The alimony suit, with its special claim for an account 
as to the sale of this house of the wife, was settled by the con­
cession of alimony at the rate of $400 a year and a further con­
cession of one third out and out of the proceeds to he derived 
from the sale of the husband’s house when it was sold (which 
stands good for all the future); and that house is said to be 
worth at least $4.000. This term of the agreement was beyond 
her legal claim for dower: and, while technically it may be said 
that the matter is not res judicata, yet it must be considered 
that the claims and rights of both parties in respect to both 
houses were present in their minds when the quantum of ali­
mony was settled. To put it strictly, it does not seem to be 
equitable now to disturb that settlement of 1910, unless the 
judgment for alimony is set aside, and the question of how 
much is to be paid is loft open for inquiry and settlement, hav­
ing regard to the altered condition of the defendant’s estate.

I do not propose to have the amount of alimony recon­
sidered; and, for this reason, do not interfere in regard to this 
claim for $500.

Hut, on the other part of the case, ns to the separate moneys 
of the wife, I think no obstacle arises based on the former action 
and the additional deed of separation.

That outstanding right of the wife to these moneys of her 
own taken by the husband was not alluded to or considered; 
though it must have been known to both parties. The delay of 
the wife is not explained, but such a delay does not bar her right 
if a trust existed in regard to this money. Such a trust, 1 hold, 
did exist as to all the moneys received from Scotland which ap­
pear in the deposit receipts—but not necessarily so as to the 
income or interest derivable from the principal sums. On the 
15th May, 1896, the wife consented to $650 being drawn out of 
the capital for investment by the husband. And again on the 
6th October, 1896, a further sum of $500 fur a like purpose. 
Finally on the 12th January, 1897, she endorsed to her husband 
the whole of the two amounts then on deposit in her name: one 
receipt for $1,721 anil one for $589. The husband claims these 
two sums as a gift out and out from the wife. I cannot, having 
regard to all the surroundings, accept this conclusion. The 
parties were not on equal terms: she had already discovered his 
unfaithfulness to her, and was greatly disturbed and nervously 
unstrung. The matter was kept quiet, but her condition was 
such that the physician advised a rest and a journey to the old 
country: but to that her husband would assent only ou condition
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that she turned over all this money to him, ns he said he might 
have occasion to use it or some of it during her absence. In her 
weak and disordered condition on the eve of her departure, it 
needed much less than coercion to induce her to endorse the re­
ceipts and give them to her husband. He cannot be allowed to 
take advantage of such a surrender. His position ns husband 
was to protect her even from herself; and, taking the receipts 
as he did and as she gave them, he did not cease to be her trustee 
for those sums, i.e., $1,721 and $389. He is also to be charged 
with the two other principal sums withdrawn for a special pur­
pose which he does not seem to have fulfilled, but rather to have 
pocketed or otherwise expended the money (i.e., $630 and $300.)

The interest or income from the capital sums stands on a 
different footing, which should exempt him from liability as a 
matter of fairness between man and wife living together in 
family and household relations. The presumption is in such 
cases that the income of the wife's separate property is expended 
for the joint benefit of husband and wife and their household. 
That is supported by many circumstances which need not be 
detailed; except to say that she returned to her home from the 
journey in December, 1897; and, though lie claimed the money 
as his own, they lived together supported by the husband till 
she left the house in 1910. Even in the absence of these de­
tails, 1 would not (having regard to the whole course of litiga­
tion and the manner of life of the now disputants) charge the 
husband with interest and rests as elaimed. Did I feel obliged 
to do so. I should certainly vacate the alimony judgment and 
let an amount be fixed afresh, in view of the changed financial 
condition of the defendant. Hut, in charging only the amounts 
actually received by him as indicated, I do not feel pressed to 
disturb the consent judgment.

The distinction as between the receipt of the corpus and the 
interest or income by the husband of the wife’s separate estate, 
when they were living together for jany years, is well defined. 
If the husband claims that there has been a gift of the corpus, 
that must be made out clearly and conclusively or he will be 
held to he a trustee for her. As to the income however, the bur­
den of proof is the other way. She must establish with like 
clearness and eonclusiveness that this yearly increment ex­
pended for their joint purposes and advantages was dealt with 
by her husband by way of loan, and for which he was to be held 
to account : Rice v. Rice, 31 O.R. 59, affirmed Rice v. Rice, 27 
A.R. (Ont.) 121. The counsel for the wife stated in open Court 
that he only desired to charge against the husband that which 
was fair and just ; and I think that my present ruling should 
satisfy him in this respect.

I find that the money of the wife was expended in the pur-
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chase of the piano in the pleadings mentioned—and that the 
sum paid was $325. This is to he allowed to the husband as a 
proper payment, and the piano is declared to In* the property of 
the plaintiff and to be forthwith delivered to her.

The other chattels claimed were to he ascertained and their 
identity determined by the intervention of the daughter, who 
was accepted by both sides as a suitable referee to adjust the 
adverse claims, and her decision I do not propose to disturb. 
The articles should be handed over to the plaintiff according to 
the determination of the daughter, and they need not be men­
tioned in the judgment.

I would fix the amount of liability thus:—
Deposit receipts endorsed over to the defendant at the time

the plaintiff left for England............................................$1,721
He had also drawn out before ............................................ 587
On the 15th May, 1896 ........................................................ 650
And on the 6th October, 1896 .......................................... 500

$3,458
Leas paid to her at sale of house........................................ 1,170

$2,288
As to the piano, it cost and he paid $325; he got $225 of this 

from the wife when in England, and also drew out on the 12th 
January, 1897, $100 from her money, which will square this ac­
count and leave the piano as paid for out of her money, and to 
be handed over to her.

Judgment should be for delivery of the piano and the other 
chattels as designated by the daughter, and the payment of 
$2,288, with interest to run from the date of separation in 
October, 1910.

The defendant should pay the costs.

Judgment accordingly.

ONTARIO ASPHALT BLOCK CO. v. MONTREUIL.
Ontario Bupreme Court. Trial before Lennox, J. June 19. 1013.

1. Tkndkr 11—2)— SrrnnrxcT—Timk ok making.
Payment cm the day after the expiration of a tenancy is a *ufHcient 

compliance with an «mtion contained in n Icaae giving the tenant the 
privilege of purchawing demised premiae* by making |myment at the 
end of hia term.

2. Vk.ndor and imrciiankr (|ID—20)—Contract kor halt. of land —
DkITCIEXCT IX QUANTITY—ABATEMENT OK CRICK.

Where a person contracta to eell more land than that to which he 
i* able to make a good title, the vendee i« entitled to what the ven­
dor actually haa, with an abatement of the price in reaped of that 
which cannot be conveyed.

ONT.

8.C.

ONT.

8.C.
1913

June 10.



224 Dominion Law Reports. [12 D.L.R.

ONT.

8.C.
1013

Ontario
Asphalt

Co.
Montreuil.

Statement

Lennoi, J.

3. Damages (§111 A 3—02)—iBbeacu of contract to convey land — 
Failure of vendor’s title — Permitting vendee to make IM­
PROVEMENTS.

Substantial damages, where specific performance is impossible, will 
be awarded for the breach of un agreement to convey land to a tenant 
at the expiration of his lease where the tenant, in good faith and 
without knowledge of u defect in his landlord's title, of which the 
lutter became aware during the term of the lease, made large ex­
penditures of money to the knowledge of the landlord in improving 
the property in reliance on his option to purchase.

Action lor specific performance of an agreement for the sale 
by the defendant to the plaintiffs of land and laud covered by 
water, and for damages.

D. L. McCarthy, K.C., and ,7. 77. Rodd, for the plaintiffs. 
.17. K. Cowan, K.C., for the defendant.

Lennox. J. :—The eon tract, arises out of an option contained 
in a lease of the lands in question from the defendant to the 
plaintiffs for ten years from the 2nd February, 1003. as follows : 
“It is agreed between the parties hereto that the lessee, its suc­
cessors and assigns, shall have the right to purchase the demised 
premises, at the end of the demised term of ten years, for the cash 
sum of $22,000, provided it shall have given six months’ previous 
notice in writing of its intention so to do.”

In strict compliance with the terms of this option, the plain­
tiffs. on the 5th January, 1012, gave notice to the defendant of 
their intention to exercise the option and to purchase the de­
mised lands ; and the right of the plaintiffs to exercise this 
option and to have these lands conveyed to them was never dis­
puted until or after the expiration of the term.

On Saturday the 1st February, 1013, and again on the fol­
lowing Monday, the 3rd Febniary, the plaintiffs tendered to the 
defendant the $22.000 and a deed of the lands in question for 
execution. On both occasions the defendant refused to accept 
the money or to convey. The form of the conveyance has not 
been objected to.

The defendant sets up in his statement of defence that the 
lease was obtained by fraudulent representations as to the nature 
of the business to be carried on. There was no attempt made 
to prove this. The defendant also set up that the lease provided 
against the carrying on of any business that might be deemed a 
nuisance.

The defendant collected his rent for the whole term of ten 
years without complaint, and there is no evidence to shew or 
suggest that the plaintiffs ever carried on any business other 
than that for which the premises were expressly demised.

It is also set up by the defendant that the lease became for­
feited by non-payment of taxes for a year and non-payment of
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rent for three months. There was no evidence hi proof of this 
plea. . .

The answers set up at the trial were :—
(a) That the tender on Saturday the 1st February was in­

effective, because there was a quarter’s rent then in arrear, and, 
this rent having been paid later on in the same day, that the 
tender made on Monday the 3rd February was too late.

(b) That the defendant thought he had the fee, but finds 
that he has only a life estate in the portion of the lands in ques­
tion which belonged to his father, that is, in the high land, and 
that, as to the land covered by water, although he holds this 
by patent from the Crown in fee, the Crown should only have 
granted to him a life estate therein.

(c) That the plaintiffs, if they are entitled to anything, are 
entitled to damages only ; and, the breach of contract arising 
through a bona fide mistake of title, these damages are confined 
to solicitor’s charges and the like.

I am of opinion that the tender made on Monday was clearly 
in sufficient time. The right to purchase is to arise “at the end 
of the demised term of ten years;” that is, at the end of Satur­
day the 1st February. On the strictest interpretation, the plain­
tiffs would have the whole of the following day within which to 
act; and, this being a dies non, they would have Monday, the 
day on which the second fender was made.

But, in my view, they were not confined to Monday. The one 
thing that they had to be careful about was to give the full six 
months’ notice. Without this, no contract to purchase or sell 
would arise. This notice being given, and there being no condi­
tion making time of the essence of the contract, a contract of 
sale binding upon both parties, and to be completed within a rea­
sonable time, arose.

If the matter ended here, the plaintiffs would be entitled to 
judgment for specific performance.

If a plaintiff has contracted for the purchase of more land 
than the defendant is able to make a good title to, the purchaser 
is entitled to that which the vendor has, 1 ith an abatement of 
the price in respect of that which cannot be conveyed ; and with 
the addition of nominal or substantial actual damages, dependent 
upon the particular circumstances of the case.

I cannot entertain the defendant’s objection to his own title 
to the water lot.

The plaintiffs in this case are entitled to a conveyance from 
the defendant in fee simple of such part of the land in question 
in this action as was granted by the Crown to the defendant by 
patent thereof dated the 7th October, 1874, and, as regards the 
residue of the lands agreed to be conveyed, to a conveyance of 
the defendant’s life interest therein, with an abatement of the
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purchase-money in the proportion in which a fee simple exceeded 
this life interest in value, at the end of the ten years’ term.

There will he the ordinary judgment for specific perform­
ance to this extent, with a.reference to the Master at Sandwich 
to take an account upon that basis, to inquire as to damages as 
hereinafter provided for, and to settle the conveyance in case 
the parties cannot agree.

It is my duty to determine the character of the damages 
which the plaintiffs should recover. When the lease was ex­
ecuted, the plaintiffs’ obligation to pay rent and taxes and to 
build a wharf, purchased, not only the right of occupation for 
ten years, but the option and its incident as well, namely, the 
right to the land in fee upon notice and payment of an additional 
consideration of $22,000. The defendant did not know of the 
limitations of his title when he made the lease; and there are 
decisions limiting the damages to actual outlay in favour of a 
vendor acting bona fide and without negligence in such a case.

But the defendant did know of the defect in his title in 
1008. For ten years the plaintiffs have been bona fide expend­
ing money in improving this property, and in establishing and 
extending their business there, to the knowledge of the defen­
dant. The defendant, with full knowledge of his position, and 
as well after as before the receipt of the plaintiffs’ letters of the 
2nd October and 24th December, 1008, and the notice of exer­
cising the option served on the 5th January, 1012, by his deliber­
ate and continued silence, invited and encouraged the plaintiffs 
to continue their improvements and expenditures and to believe, 
and they evidently did believe, that the defendant would he able 
to and would in fact carry out his contract.

This does not seem to me to be the ease of a bona fide excus­
able mistake, in which all the ’oss is to be thrown upon the pur­
chaser by an award of nominal damages or of solicitor’s ex­
penses only. But I am inclined to believe—although I have no 
actual evidence of it—that by a little exertion the defendant can 
obtain the title and carry out his bargain. This is what he 
should do if possible ; and this, I believe, he can do with less ex­
pense to himself, if my judgment as to his liability is correct, 
than will be involved in a protracted reference and assessment 
of damages.

I direct that all proceedings be stayed for one month to en­
able the defendant to get in the title and convey the property to 
the plaintiffs, if the defendant determines to do so, and gives 
notice of his intention within fifteen days from the 19th June 
instant; and in this event there will be judgment against the 
defendant for specific performance of the contract according to 
its terms; the plaintiff paying interest on the $22,000 as being 
about equal to the rental, with costs, and a reference to the 
Master to compute the interest and settle the conveyance.
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If this suggestion is not or cannot lie acted upon by the de­
fendant, then in the reference hereinbefore directed to ascer­
tain and fix the abatement in price, will lie included a direction 
to the Master to ascertain and report what amount the plaintiffs 
a.e entitled to as damages in addition to abatement in price, for 
breach of contract, calculated on the basis of the plaintiffs’ loss.

The plaintiffs are entitled to costs down to and including the 
trial. Costs of the reference and further directions reserved.
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PEARSON v. ADAMS. ONT.

(Decision No. 3.) S. C.
1913

Ontario Supreme Court ( Appellate Division). (iarroir. Marlaren, Meredith, ___
Magee, awl Hodgins, JJ.A. February 10, 1013. pcj)i jq

1. Buildings (§11—18)—Restrictions — Dwelling-house — Apart­
ment house AS.

A covenant that certain land shall lw list'd only for a detached dwell­
ing house is not broken by the erection of an isolated apartment house 
on the land.

[Pearson v. Adams, 7 D.L.R. 139, 27 O.L.R. 87, reversed; Pearson 
v. Adams, 3 D.L.R. 380, restored.]

Appeal by the defendant from the judgment of a Divisional statement 
Court, Pearson v. Adams (No. 2), 7 D.L.R. 139, 27 O.L.R. 87, 
reversing the judgment of Middleton, J.

J. M. Godfrey, for the appellant, relied upon the arguments Argument 
advanced and the cases cited in the argument before the Divi­
sional Court, 27 O.L.R. at p. 89 and referred to the following 
additional authorities: Stroud’s Judicial Dictionary, 2nd ed., 
i i I-. 680; Kkubêr v. Admans. [1900] l Oh. 412, U5; 
liogirs v. Hosegood, [1900] 2 Ch. 388, 409. The case is gov­
erned by lie liobertson and Defoe (1911), 25 O.L.R. 286, where 
the authorities are considered by Meredith, C.J. Reference 
was also made to Formby v. Barker, [1903] 2 Ch. 539, 554.

J. II. Cooke, for the respondent in addition to the author­
ities cited in his argument before the Divisional Court, 27 
O.L.R. at pp. 88, 89, referred to Tulk v. Moxhay (1848), 2 Ph.
774; Yorkshire Insurance Co. v. Clayton (1881), 8 Q.B.D. 421;
Gray on Perpetuities, p. 254.

Godfrey, in reply.

February 10, 1913. Meredith, J.A. ;—If we have regard j.a.
only to the interpretation of the words of the “condition” in 
question, this case presents no great difficulty; but, if we un­
consciously let our minds be carried away by that which we
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may feel ought to have been provided against in the “con­
dition,” our cliances of going astray, too many under any cir­
cumstances, are very greatly increased.

The provisions of the deed in question are, that the grant 
contained in the deed shall be subject to the “further condi­
tion that the said land shall be used only as a site for two iso­
lated dwelling-houses . . So that the single and simple 
question, on the subject of the interpretation of the deed, is, 
whether the plaintiff has proved that the building in question is 
not a dwelling-house, or, if a dwelling-house, is not an isolated 
one : the restriction must, like an exception out of the grant, be 
well proved, by those asserting that it has been violated.

That it is a dwelling-house no one can reasonably deny; its 
one purpose is a settled dwelling-place for human beings; it is 
to be a house to be used solely as such a dwelling-place. And 
that it will be isolated, is obvious.

It cannot be the less a dwelling-house merely because more 
than one person, or more than one family, is to dwell in it; the 
character is the same, and the quantity of that character is 
greater only.

Structurally, it is unquestionably one isolated building, and 
that building is unquestionably a house ; the number of per 
sons living in it cannot, nor can the manner in which they live 
in it, change these obvious facts. If it were the intention of the 
parties that they should be more restricted, it should have 
been so provided ; it is as easy to say a dwelling-house for one 
family only, as to say merely a dwelling-house, which no one 
can but know has a much wider meaning.

To call one isolated house, within four walls, under one 
roof, and with outer doors for one house only, several houses, 
merely because several persons may occupy different parts of 
that one isolated house, would, I cannot but think, amuse rather 
than convince the minds of ordinary people.

Does the word “apartment,” or “apartments,” in the 
language of this Province in general, or of Toronto in particu­
lar, ever mean a house t Would one person in ten thousand, 
seeing such a house as that in question, and being asked whether 
it was one or several houses, say anything but that it was one 
only, and say it with a strong impression that the questioner 
was either blind or silly t A compact, but very tall, build­
ing, in a prominent place in Toronto, has or is to have tens, if 
not hundreds, of separate office rooms and suites of rooms more 
separate, and in a measure publicly separate, than any dwell­
ing-apartments. Would any one of the tens of thousands of 
persons who pass that building ever describe it as not one house 
but tens or hundreds of housesf And how do local notions 
agree with those of the lexicographers! Taking the first
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dictionary at hand, and a very good one too, I find the definition 
of the word “apartment” to be a room in a house, and the word 
“apartments,” a set of rooms; whilst the next nearest, that mine 
of legal information nick-named “Cyc.,” gives this very much 
in point definition of the word “apartment”—“One or more 
rooms in a house, occupied by one or mon* persons, distinct from 
other occupants of the same house.”

It is not an unknown thing for different members of one 
family residing in one house to occupy différent parts of it as 
exclusively as the house in question is to be occupied separately; 
indeed, and not so very infrequently too, in farm-houses in this 
Province the same thing occurs, sometimes being provided for 
in the last will of the owner; but no one would ever dream of 
calling the farm-house more than one house, even though the 
carpenter were called in and had done such work as had made 
the exclusion effectually exclusive.

It is very likely that, when the deed in question was made, 
apartment houses, such as are very common in these days, were 
unknown to the parties to it: that which was known to every 
one was the double house—semi-detached—and terraces and 
rows and blocks of houses, things which were generally con­
sidered more or less objectionable to exclusive building schemes, 
and which, in each case, and in every sense, was more than one 
house, the one severable from the other, even to demolition, leav­
ing the other substantially intact.

For some special purpose, under some special enactments, 
such as those affecting the franchise, part of a house is to be 
deemed a house, but that is quite contrary to the popular mean­
ing of the words: see Thompson v. Ward (1871), L.R. 6 C.P. 
327, at p. 341 ; which popular meaning must prevail in such a 
case as this.

I am, therefore, clearly of opinion that, assuming the “con­
dition” to be binding, as creating an equitable easement, or other­
wise, there would be no breach of it in the erection of the build­
ing in question: and so it is unnecessary to say anything upon 
the other points dealt with by Riddell, J., further than that 
silence is not to be taken as assent.

Hut I must add that this is, moat likely, another case of 
wasted energy, as, in all probabilty, the now existing by-law 
against the placing of apartment houses in certain localities in 
Toronto prevents the erection of this house at the place in ques­
tion.

I would allow the appeal and restore the judgment dismiss­
ing the action.
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Qarrow, J.A. :—I agree. Oenow. J.A.
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Maclarcn. J.A.
Idiaaenting).

Hodoins, J.A. :—In construing the covenant or condition 
in question, found in a grant of the land, the rule is thus laid 
down in Neill v. Duke of Devonshire (1882), 8 App. Cas. 135, 
at p. 149: “It is well settled that the words of a deed, executed 
for valuable consideration, ought to be construed, as far as 
they properly may, in favour of the grantee.”

The words are : “to be used as a site for a detached brick 
or stone dwelling-house, to cost at least $2,000, to be of fair 
architectural appearance, and to be built at the same distance 
from the street line as the houses on the adjoining lots.”

There is no evidence, as there might have been (see the limi­
tations thereof per Tindal, C.J., in Shore v. Wilson (1842), 9 
Cl. & F. 355, at p. 565), that these words, when used in 1888, 
had any different sense from the strict, plain, common mean­
ing of the words themselves.

The onus is, therefore, upon the respondent to shew that this 
property is not being used for the site of a detached dwell­
ing-house ; for the rest of the condition is not in question.

I prefer to follow the views expressed in lie Robertson and 
Defoe, 25 O.L.R. 286, and by my brother Britton in this case, 
in the absence of any evidence entitling me to construe these 
words ils preventing the erection of the building in question. 
It seems to conform literally to the words of the condition, 
and its user as an apartment house is not provided against. 
See Wright v. Berry (1903), 19 Times L.R. 259.

I do not, therefore, pursue the interesting question as to 
the respondent’s right to maintain this action, and express no 
opinion upon that question an dealt with by the Divisional 
Court.

The appeal should be allowed, and the action dismissed.

Maclaren, J.A. (dissenting) :—The question to be decided 
in this appeal is, whether an apartment house of six suites is 
“a detached dwelling-house” within the meaning of a coven­
ant or condition in a deed of the 18th April, 1888, of a lot on 
Maynard Place, in the city of Toronto, that it was “to he 
used only as a site for a detached brick or stone dwelling- 
house.”

This covenant should be construed as laid down by the 
Court of Appeal in Rogers v. Hosegood, [1900] 2 Ch. 388, at 
p. 409, “in an ordinary or popular and not in a legal and 
technical sense.” Construed in this way, I can hardly imagine 
such a building as that now in question being described, in 
Toronto at least, either in 1888 or at the present time, as “a 
detached dwelling-house.” It would more properly be des­
cribed as “a house of six attached dwelling.” If pointed out 
to a stranger, or described to him as a dwelling-house, he
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might, if at all inquisitive, ask “Whose?” And, no doubt, 
he would be very much surprised if, in reply to such a question, 
a string of names—from six, as in this case, even up to twenty 
or more—should be given as an answer. Or can any one imagine 
that, if a street or section of the city were composed entirely 
or chiefly of such buildings, any one would dream of describ­
ing it as a street or section of “detached dwelling-houses.**

One ought not to lose sight of what was manifestly in the 
minds of both grantor and grantee as to what was intended 
by the words used in the deed, namely, to secure a high-class 
residential street or neighbourhood by restricting the buildings 
to one residence of a certain minimum value, built back a 
certain distance from the street-line. The prejudice against 
these apartment houses, as tending to lower the quality and 
desirability of a street or neighbourhood for private residences 
of a high-class, may be an unreasonable one; with that we have 
nothing to do. The fact that it exists, and that it would appear 
to he one of the things against which the parties to the deed in 
question sought to guard, so far as we can gather their intention 
from the language they have used, helps to lead me to the con­
clusion which I have indicated.

If we turn from the popular use of the words in this country 
to a consideration of the technical meanings which have been 
given in the foreign cases which have been cited to us, I do not 
think we find much assistance. Even here, I am of opinion that 
the preponderance of authority is in favour of the judgment 
of the Divisional Court. The meanings are always more or less 
controlled by the context, by the objects had in view, such ns 
taxation and the like, and by the surrounding circumstances.

For instance, in the case of Campbell v. Bainbridge, [1911] 
2 Scots L.T.R. 373, which Britton, J., the dissenting Judge in 
the Divisional Court, cites ns being expressly in point, the prohi­
bition was as to the erection of “houses or buildings of any 
kind other than villas or dwelling-houses” (in the plural); and 
the use of such words as “disponer and disponee” and “tene­
ments of flatted dwelling-houses” are illustrations of the differ­
ence of language between Scotland and Canada.

In the case of Kimbcr v. Admans, [1900] 1 Ch. 412, strongly 
relied upon by the appellant, the word “house” was used with­
out any qualifying word or anything in the context to cut it 
down, which led Vaughan Williams, L.J., to come to the con­
clusion that it referred solely to the brick and mortar erection, 
and not to the user of the house.

The case of Rogers v. Hoscgood, [1900] 2 Ch. 388, is more 
in point The proposed building in that case was substantially 
the same as in this case, and Farwell, J., says (p. 393): “In 
my opinion, a flat such as is proposed is not one messuage, or

ONT.

8. C.
1913

Pearson

Maclaren, J.A.



232 Dominion Law Reports. 112 D.L.R.

ONT. dwelling-house, but several. I cannot see any substantial differ­
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ence for the purposes of a covenant of this nature between a 
terrace of adjoining residences, separated from one another

Pearson
vertically, and a pile of residences, separated from one another 
horizontally.” His judgment was affirmed by the Court of 
Appeal.

With great respect, I am unable to agree with either the 
reasoning or the conclusion in the case of he Robt ‘on and

Mtfcc, J.À.

Defoe, 25 O.L.R. 286.
On the foregoing pointa and with respect to the righi of the 

plaintiff to maintain the present action, I agree with the judg­
ment of Riddell, J., in the Divisional Court.

The above conclusion has been arrived at after making due 
allowance for the presumption in favour of the defendant of 
dealing with the property he has acquired. The prohibition is 
so strong in this case that, in my opinion, it clearly destroys 
such a presumption.

I consider that the appeal should be dismissed.

Maoee, J.A., was also of opinion that the appeal should be 
dismissed.

Appeal allowed: Maclaren and 
Maoee, JJ.A., dissenting.

ONT. BANK OF HAMILTON v. BALDWIN.

sTc.
1913

Ontario Supreme Court, Middleton, ./. February 11, 1913.

1. Writ and process ( g I—41)—Amendment—Writ issued in name of
DECEASED SOVEREIGN.

Feb. 11. A writ of summon* in time to prevent the barring of an action by 
the Statute of Limitations, but in which by error, the name of a 
deceased sovereign and not that of the reigning sovereign was inserted, 
may, under Con. Rules 310 and 312 (Ont. 1897), In* amended after 
service, so aa to cure the irregularity, notwithstanding that defendant 
was thereby precluded from setting up the statute as a liar.

Statement Motion by the defendants to set aside the writ of summons 
and an ex parte order of a Local Judge allotting the plaintiffs to 
amend the writ.

8. U. Hradford, K.C., for the defendants. 
ttieknel! d" Co., for the plaintiffs.

Chamber*. January 28. The Master:—This action is brought on a 
judgment dated the 5th December, 1892. The writ of summons 
was issued only on the 4th December, 1912, barely in time to bar 
the Statute of Limitations. This may account for the writ issu­
ing as a command from His late Majesty King Edward VII., 
who departed this life on the 6th May, 1910.
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The error escaped the notice of the Local Registrar. When it 
first dawned on the plaintiffs’ solicitors, docs not appear.

But, on the 4th January, 1913, after service of the writ in its 
original form, but before the time for appearance had expired, 
an ex parte order was made by a Local Judge to amend by insert­
ing the words “George the Fifth,” in the place and stead of 
“Edward the Seventh.”

This order was served on the defendants on the loth January; 
and, two days later, the defendants moved to set aside the writ 
as a nullity and the amending order as having been made ex 
parte. It was conceded that, unless the writ was a nullity, 
nothing would be gained by setting aside the order to amend.

The mistake would seem one almost impossible to occur, had 
it not been for the similar instance to be found in Biggar v. Kemp 
(1908), 12 O.W.R. 863, and cases there cited. It is pretty safe to 
say that the case of Drury v. Davenport (1837), 6 Dowl. 162, 3 
M. & W. 45, would not be followed at the present day.

As long ago ns 1856, by 19 Viet. ch. 43, secs. 37 and 38, very 
wide powers of amendment were given ; these sections are found 
later as secs. 48 and 49 of the Common Law Procedure Act, 
C.S.U.C. ch. 22. If the argument in support of the motion was 
pushed to its extreme limit, all writs issued under any other 
name than that of Queen Victoria would be void unless protected 
by Con. Rule 1224, as, no doubt, they are—the concluding words 
shew that this motion cannot succeed unless the variance from the 
fact is “matter of substance.” The effect of my decision in 
Biggar v. Kemp, supra, by which I am bound, is, that the amend­
ment was properly made in this case.

These mistakes are not to be condoned always and ns a matter 
of course. But here it will be a sufficient penalty if the plaintiffs 
are left to bear their own costs.

If the defendants wish to carry the matter further, the time 
for that purpose can be extended, if necessary.

These cases seem to shew that it would be economy in the 
long run to destroy old forms.

The defendants appealed from the order of the Master in 
Chambers.

S. 77. Bradford. for the defendants.
Bieknell <£• Co., for the plaintiffs.

February 11. Middleton, J. :—The action is upon a promis­
sory note. The writ was issued just before the note would have 
become barred by the Statute of Limitations. The motion is im­
portant, as, if successful, the note is now outlawed. By a mistake 
of the plaintiffs’ solicitor, not noticed by the officer issuing the 
writ, an old form of writ was used, printed during the reign of 
Ilis Majesty King Edward VII., and no change was made in it;
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so that the command in the writ is in the name of the deceased 
and not the reigning sovereign. It is said that this is fatal, as an 
action can lie commenced only by writ, and that the writ is u 
command by the sovereign.

Cases con l>e found in the old reports shewing that at one time 
such an irregularity could not be cured: see, for example, 
bruni v. Davenport, 3 M. & XV. 45, where the writ commenc­
ing “William IV.,” etc., instead of “Victoria,” etc., issued 
after the beginning of her reign, was set aside by the full Court.

There is no doubt that the writ is irregular. The real ques­
tion is as to the effect of Con. Rules 310 and 312. These provide 
that non-compliance with the Rules “shall not render the writ 
. . . void,” hut the same may he set aside as irregular or be 
“otherwise dealt with” as may lie deemed just; and it is made 
the duty of u Judge to “amend any defect or error in any pro­
ceedings . . . necessary for the advancement of justice, deter­
mining the real matter in dispute,” etc.

The distinction between mere irregularity which is amendable 
and such a defect as to render the proceedings incurable and 
void, is not easily to bo drawn. Very many years ago Twisden, 
J., in Malevrrer V. Itnlshair (1669), 1 Mod. 35, said : “The statute 
is like a tyrant; where he comes he makes all void; but the com­
mon law is like a nursing father, makes void only that part where 
the fault is. and preserves the rest.”

This view, thus quaintly expressed, affords a working rule, 
reconciling most, if not all, of the authorities. Where the defect 
is in respect of a matter which, by some statutory or other pro 
vision, is made a condition precedent, then its non-observance 
is fatal. The tyrannical statute has made void the thing done. 
In other cases, the Consolidated Rule, a mirse yet more gentle 
and sympathetic than the common law, enables the defect to be 
cured.

In Anlabfi v. Vrertoriu* (1888), 20 Q.li.D. 764, a judgment 
signed before the expiry of the time for entering an appearance, 
was regarded as a nullity, because the lapse of the proper time 
was a condition precedent to the right to enter judgment.

In Appleby v. Turner (1900), 19 P.R. 145, a judgment was 
set aside as a nullity because the Rule provided that, before tnk 
ing proceedings tifion default of appearance, the writ and nfli 
davit of service should be filed; thus making the filing a condi­
tion precedent.

In Hoffman v. Crcrar (1899), 18 P.R. 473, 19 P.R. 15. a 
judgment was set aside as void because the writ was not specially 
endorsed, and this was a condition precedent.

In Hamp-A<lam* v. Ilall, [1911] 2 K.TV 942, a judgment uns 
set aside because a due memorandum of service had not been en 
dorsed upon the writ, and the Rule in England provided that, if 
this is not done, “the plaintiff shall not he at liberty, in case of 
non-appearance, to proceed by default.”
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Little purpose would he served by the citation of instances in 
which the Court has exercised its remedial jurisdiction. The 
general principle underlying all the cases is, that the Court 
should amend where the opposite party has not been misled or 
substantially injured by the error.

In Dickson v. Law, [1895] 2 Ch. 62, a writ was served out of 
the jurisdiction, which was in the form provided for service 
within the jurisdiction ; and the notice prescribed to Ik* endorsed 
upon the writ where service is made out of the jurisdiction was 
entirely absent. It was held that the defendant was not misled ; 
and the motion to set aside the proceedings was refused.

Many of the cases—t.g., Fry v. Moore (1889), 2d Q.B.I). 395 
—suggest as the test the question whether the defect is one that 
could be waived. Manifestly, the defect in this case could be 
waived, as the defendant could appear; and, appearance once 
entered, the form of the writ becomes immaterial.

I have no doubt that this is the kind of defect or irregularity 
in the proceedings which the Court is empowered to amend. 
The duty cast upon the Court by Con. Rule 312 is to make all 
amendments necessary for the determining of the real matter in 
dispute. The real matter in dispute here is the existence of the 
debt. When the plaintiffs issued the writ, they had. within tIn­
time limited by the law, resorted to the Court for the en for....
ment of their claim. The defect in the writ arose from the de­
fault of the solicitor, an officer of the Court, in using the wrong 
form. This defect was not discovered because of the default 
of another officer of the Court, the Local Registrar; and the de­
fendant was in no wise misled. When the writ was served, the 
defendant knew that he was called upon to defend himself in 
the Court. He knew the place where he was to enter his appear­
ance; and the fact that there was a mistake in the name of the 
sovereign was abundantly plain.

Then it is said that I ought not to amend lieeause amending 
will defeat the right of the defendants to set up the Statute of 
Limitations. I quite concede that, after the Statute of Limita­
tions has run, the Court ought not to introduce a new cause of 
action into a pending action so as to defeat the statute; nor 
should one who has not been sued he added as a party as of the 
date of the original writ, so as to deprive him of his statutory 
defence. The case relied upon by Mr. Bradford of Challinorl. 
Roller (1885), 1 Times L.H. 527, falls within this category. So 
also does Hudson v. Fernyhouph (18S9\ 61 L.T.R. 722 : for what 
was there sought was really the addition of a plaintiff in whom 
the cause of action was vested.

I think the appeal fails, and should lie dismissed with costs to 
the plaintiff in any event.
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ONT. MATTHEWSON v. BURNS.

8.C.
1913

Ontario Supreme Court. Trial before Boyd, C. June 20, 1013.

1. Specific performance (9 1 El—3ft)—Contract—Option for purchase

June 20. OF LAND—1MPBOV1 IlKNCY—1 NADEQUACY.
Specific performance of nn option agreement for the sale of land 

will not lie refused merely liecause of inadequacy of price a* a result 
of appreciation in value lx*fore the exercise of the option; or impro­
vidence in making it on the part of the vendor, who, although well 
able to transact business, was physically incapable of attending in 
person to the details thereof.

2. Contracts (9 IC—12)—Consideration—Option given tenant to pur­
chase demised land—Revocation.

An option given in a lease to a tenant to purchase demised premises 
at any time during the term is based on a sufficient consideration, i.e., 
the creation of the tenancy and is not revocable at the will of the 
land owner although not under seal.

[Dat'ie v. Shair, 21 O.L.R. 474; and Tyke v. Xorthirood, 1 Beav. 152, 
specially referred to.]

3. Contracts (6 V A—381 ) —Option of tenant to purchase demised
prem isES—Waiver.

An option given a tenant in his lease to purchase demised premises 
at any time during the term, is not waived by the tenant’s acceptance 
of a new lease for a further term to commence from the expiry of the 
original term, where the new lease is taken as a precautionary measure 
by the tenant in case he does not exercise the option to buy and is so 
taken without any intention of waiving the latter right.

4. Principal and agent (911 A—8)—Power to sell land—Sufficiency

A power of attorney to let. manage and improve land, or to 
sell and absolutely dispose of it as ai.d when the agent should see 
fit. will jicrmit him to make a lease of the land and give the tenant 
an option to purchase it at any time during the term of leasing.

Statement Action for specific performance of an alleged agreement 
for the sale of a house and lot in the city of Ottawa.

«/. /. MacCrakcn, K.C., for the plaintiff.
JV. Champagne, for the defendant.

Bord. o. Boyd, C.:—I think credit must be given to the evidence of 
W. 0. Iiurdman, who acted as agent for the owner of the land 
in question, Thomas Burns, under power of attorney dated 
the 4th September, 1909. Burns, the owner, unmarried and 
invalid, was living in a hospital at the time at which he ar­
ranged. through the intervention of his agent Iiurdman, to 
lease his house and land to the plaintiff. The terms ar­
ranged were in writing and signed by both parties. The term 
was to ln-gin on the 1st June, 1910, and to extend to the last day 
of April. 1913, and the plaintiff was to have the option of pur­
chasing at any time, on or before the expiration of the lease, 
for the sum of $2,800. This paper is dated the 30th April, 
1910, and was signed by Iiurdman as attorney for the owner on 
that day, and this was communicated by telephone to the plain-
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tiff, who was at Montreal. Burns agreed that it would be 
enough if she signed on her return, and this she did in the first 
week in June. Possession was taken by her on the 11th and 
12th June, and rent was duly paid.

Burns, forgetful apparently of the dealing between the 
plaintiff and his agent, signed a lease of the same house on the 
6th May, 1910, to Mrs. Constantineau, for six months, at the 
same rent, $25, and -with option to purchase (no price being 
named, however). A letter dated the 7th May, 1910, written 
by Burns to Hurdman, was received by the latter in these 
words: “The other day I gave you a power of attorney to act 
for me in connection with my property, on the understanding 
that you would not sell or dispose of any of it unless first ap­
proved of by me. I hereby revoke any power of attorney given 
by me to you, and you are hereby notified accordingly. Since 
seeing you, I have rented the place till fall, with option of pur­
chase. Thanking you for your kindness.”

Hurdman forthwith repaired to the hospital, and saw Burns, 
and shewed the letter. Burns spoke about some crooked work 
going on, and Hurdman had typewritten at the bottom of the 
letter these words, “I hereby cancel the above letter,” which 
Bums signed, on the evening of the day that the letter reached 
Hurdman. A letter dated the 11th May was sent, signed by 
Thomas Bums, to Mrs. Constantineau, in these words: “I regret 
to inform you that my agent had rented my house. 134 Stewart 
street, previous to your renting from me, and to inform you that 
you cannot have it. Enclosed you will find my cheque for $25, 
being the amount you paid in advance.” Mr. Burns was aware 
of the lease to the plaintiff and its terms, and there is found in 
a book kept in his own writing a page headed: ‘‘Mrs. M. Mat- 
thewson: rent 134 Stewart St. from 1st June at $25 per month.” 
It contains entries of payments of rent down to the 30th Nov­
ember, 1910, after which it is transferred to a pass-book (not in 
evidence).

Mr. Burns died on the 28th January, 1911, leaving a will 
by which he devised this house and land to his brother, the de­
fendant.

The plaintiff took a lease of the house from the defendant, 
dated the 10th March, 1913, to commence on the 1st May, for 12 
months, at the rate of $25 a month rent, i.e., the day after the 
first lease with the option expired (viz., the 30th April. 1913). 
It is disputed whether she spoke of the exercise of the option 
at the time when this last lease was made : but she signed with­
out advice as to her rights, and with no intention of waiving 
the privilege of purchasing. The defendant and his solicitor 
were under the impression that the option to purchase was re­
vocable; and, claiming that it had not been accepted by the
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plaintiff, they served notice of withdrawal, by letter without 
date, but in an envelope post marked the 1st May. The de­
fendant in his defence admits that on the 29th April the plain­
tiff tendered a conveyance of the land for signature, ana the 
balance of the price, $2,800, after deducting the amount due on 
a mortgage. Even if there had been no prior statement of in­
tention to act on the option, and even if it were revocable, this 
act would be sufficient to shew that the plaintiff claimed to 
exercise the right within the allotted time.

The defence is based on a denial of the authority of the 
agent to execute the lease with the option at $2,800; that the 
option was not under seal, and revocable, and was also with­
drawn before acceptance; that specific performance should not 
be granted because the price is inadequate and the agreement 
made improvidently ; that, if the plaintiff had an option, she 
waived it (presumably by executing the lease of the 10th March, 
1913.)

The action was begun on the 1st May, 1913.
Upon the defence raised in the pleadings the plaintiff should 

succeed. Doth parties agree that the deceased was well able to 
transact husim-ss, though physically disabled from attending 
to details in person.

No case is made as to inadequacy or improvidence. The evi­
dence given as to the present values does not count because the 
prices of land began to go up in the fall of 1910. In 1909, one 
witness was ready to offer $3,500 for it, but it was then valued 
at $4,(XX). The testator told the witness Iiurdman, his agent, 
that the beet he had been offered for it was $2,700. The fall 
before, he had told the plaintiff that he was willing to take
$2,800 for the place: and she, when the lease was made, was
willing to pay that at the end of the term, and would not have
taken the lease unless on that condition. The price, as things
were in 1910, was not so low as to give rise to any suspicion of 
unfair dealing.

This option being obtained as 1 have said, it follows that 
the option was not given without consideration, and that it is 
not a revocable concession terminable at the will of the landlord. 
I base this conclusion on the view taken in American authori­
ties discussed by Falconbridge, C.J., in Davis v. Shaw, 21 
O.L.R. at p. 474. The agreement to pay rent and the payment 
of rent under the lease (though not under seal) are applicable 
to the whole agreement. The lease for the term would not have 
been taken by the plaintiff, unless it was accompanied by the 
option, and the whole contract stands or falls together: one part 
cannot be separated and eliminated at the will of the landlord; 
the right to buy exists exercisable at any time during the 
period specified: Pyke v. North wood, 1 tieav. 152.
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There is no evidence of any waiver hv the plaintiff of the 
option to purchase. The taking of a new lease, to begin at the 
termination of the other, was merely n provident act in ease she 
did not think fit to purchase. Had she elected to purchase dur­
ing the former lease, that would ipso facto have determined 
the relation of landlord and tenant, and a new relation of 
vendor and purchaser would have arisen. None other follows in 
regard lc the second lease; it did not become operative on the 
plaintiff electing to purchase at the end of the first term.

Next and last as to the power of the agent to enter into a 
contract giving the option to purchase. He acted under a power 
of attorney moat comprehensive in its terms: power was given 
to let, set, manage, and improve the lands: to sell and abso­
lutely dispose of the land “as and when he shall think fit:” he 
shall execute and do all such things as he shall see fit for any 
of the said purposes and generally to act in relation to the 
estate, real and personal, as fully and effectually in all respects 
as the principal could do personally.

These ample powers per se would cover selling by way of 
option, during the term, at a fixed price. The option is a 
possible prospective sale, and is a manner of dealing which 
was not foreign to the way in which Burns himself managed 
the property. Besides, Burns was told of this very arrangement 
with the plaintiff, and in fact ratified it by his letter of the 11th 
May, 1910.

It was further urged that there had been a revocation of 
the power of attorney. That, however, was an act which was 
itself revoked and cancelled by Burns on the same day that 
the agent was informed of the revocation. There was no with­
drawal of the signed and sealed power of attorney, which re­
mained always with the agent. And Burns recognised the ten­
ancy created under that power, on till his death, by the receipt 
of rent. Another answer to this contention is, that the first 
lease had been made and signed by the agent before this at­
tempted revocation took place.

On all grounds, therefore, I think that the plaintiff is en­
titled to specific performance, with costs. The usual reference, 
if desired, as to the amount, if the parties cannot agree.
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ONT. BINDON v. GORMAN.
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Ontario Supreme Court (Appellate Division) ('lute, Ritldcll, Sutherland, 
and Leitch, JJ. June 25, 1913.

June 25. 1. Partnership (g IV—15)—Transactions in land—Agreement to 
“divide” profits—Equality.

An agreement tlmt the profits are to 1m» “divided” means that they 
are to be equally divided unless it is stipulated otherwise. (Dictum 
per Riddell, J, ).

\ Dindon v. Gorman, 10 DJL.R. 431, 4 O.W.X. 839, reversed on the 
facts.]

Statement Appeal by the defendant Gorman from the judgment of 
Lennox, J., Bindon v. Gorman, 10 D.L.R. 431, 4 O.W.N. 839.

G. F. Shrplty, K.C., and J. J. O'Mtara, for the appellant.
G. E. Kidd, K.C., for the plaintiff.
.1/. J. O’Connor, K.C., for the defendant Murray.

Riddell, J. :—The defendant Gorman is a man of some 
means, hut a very defective memory, living in Ottawa ; the de­
fendant Murray is a land speculator; and the plaintiff, a com­
mon friend of these two.

In 1905, the defendant Murray was in need of money to en­
able him to go west to ply his business. Talking with the plain­
tiff in Ottawa about the “good many snaps” there were lying 
about in the west and his own need of money, the plaintiff sug­
gested seeing Gorman. The two went to Gorman’s office; Gor 
man lent Murray $300 on his note, and Murray told him that 
he would let him and the plaintiff know of “anything good,” 
and that, if they cared to invest, he was sure they would make 
good profits. Murray says : “We talked over a division of 
profits; he said, if there was anything good, he would furnish the 
capital and divide up the profits . . . between Mr. Bindon, 
Mr. Gorman, and myself.” Murray went west to Brandon and 
got an option on some property in Brandon which is now- 
called Victoria Park. He wrote to Bindon and in answer got a 
telegram from Gorman: “I authorise you to invest ten thousand 
dollars in real estate and divide profita between Bindon, myself, 
and yourself.” The property was transferred to a syndicate 
managed by Mr. Curry, of Toronto, and composed of Murray, 
Gorman, and three others. Gorman, who had gone to Kansas 
City and elsewhere, contributed some money to the scheme and 
ultimately made some profit. Murray had intended apparently 
to take up the option for Gorman, Bindon, and himself, but 
Gorman’s money did not come soon enough, and so he applied to 
Curry to finance the scheme, w-ith the result we have seen.

Afterwards, Murray became interested in the Kensington 
Park property in Montreal, and induced Gorman to take $10,000 
stock in a company handling that property. This was brought
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about by Dindon writing Murray to come up to Ottawa and see 
Gorman; but there was no new bargain made about sharing 
profits. What happened, according to Dindon, was, that lie drew 
Gorman’s attention to the scheme and said it was a good invest­
ment; then he sent for Murray, who came up from Montreal; 
the plaintiff again recommended the investment; Gorman went 
to Montreal, saw the property, and did invest—nothing, however, 
seems to have been said about the plaintiff receiving any share 
in the profits. This statement of facts (except the last sentence) 
is derived from the evidence of Murray, whose manner of giving 
evidence particularly impressed the learned trial Judge: and a 
careful perusal of the evidence does not enable me to say that 
his faith in Murray was misplaced. We must accept the findings 
of fact.

The pleadings are in rather a curious state. The plaintiff 
sues both defendants, claiming a partnership with them for the 
purpose of dealing in real estate in Brandon and elsewhere, 
alleging the receipt of profits by Gorman, and saying that 
Murray is a member of the partnership and entitled to partici­
pate in the profits; the pleader asks for a dissolution of the 
partnership and a taking of the partnership accounts; Gorman 
denies everything and pleads the Statute of Frauds: Murray ad­
mits everything and “submits his rights under said partnership 
agreement to the consideration of this honourable Court.” It is 
fairly manifest that Murray desired the advantage of a favour­
able issue of the plaintiff’s claim without rendering himself 
liable for costs if it failed. At the trial, he sought to amend 
by asking for a share in the profits, and the case was thereafter 
treated as though the amendment had been made.

I am unable to agree with the learned trial Judge iu his 
view of division of profits, lie has either overlooked or dis­
credited the evidence of the plaintiff that the profits were to be 
divided equally between the three. But, even if this be wholly 
eliminated, an agreement that the profits are to be divided, in 
the absence of other evidence, means that they are to be equally 
divided: Robinson v. Anderson, 20 Beav. 08, 7 D.M. & G. 230; 
Peacock v. Peacock, 16 Ves. 40; Webster v. lirai/, 7 Ha. 159; Far­
rar v. Reswick, 1 M. & Rob. 527 ; Stewart v. Forbes, 1 Man. & G. 
137; Copland v. Toni min, 7 Cl. & Fin. 340; ami see in the case 
of a bequest Peat v. Chapman, 1 Ves. Sr. 542; Ackerman v. It ar­
rows, 3 V. & B. 54.

1 can find no evidence to support any claim of the plaintiff or 
the defendant Murray to a share in the profits of the Montreal 
transaction, unless it was looked upon by all parties as in con­
tinuance of a previously existing relation.

Murray says that the conversation in the first instance was 
about him placing “the money up there,” and that the agree­
ment was, that Gorman would advance the capital. When the
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transaction “up there” was completed, I do not see that there 
was any new arrangement made. Murray did not say anything, 
hut left it to Bindon; while all that Bindon says is, that he 
brought it to Gorman’s attention, and, after talking the n tter 
over, Gorman made his investment. Bindon, however, tell» us 
that he had advised Gorman in other transactions which realised 
for him a great deal of money—“supplied brains” as he puts it 
—and it does not appear that he was a partner or a gainer in 
these transactions. I am unable to sec that the purchase of stock 
in a joint stock company in Montreal was a continuation of any 
relationship which may have existed between the parties or any 
two of them in connection with lands in the west. The judgment, 
so far as it refers to the profits on the Montreal transaction, 
must be set aside.

As to the Brandon transaction, the ease is not so clear. The 
transaction was to be “to invest amounts in the west,” “Bran­
don or elsewhere,” “in real estate” (so far, Bindon in direct 
examination), “invest in real estate in the west,” “for Murray 
to go out to the west and invest in real estate,” “investments in 
the west,” “for Murray to go out to the west and to make a 
selection of lands for this new partnership,” for Gorman “to 
put up money if suitable investments were got;” and the final 
arrangement was to invest $10,000 in those lands in Brandon— 
“there was no syndicate formed at the time he agreed to put 
up the $10,000 or when he sent the telegram to put up $10,000” 
(Bindon on cross-examination). Murray’s account is not mater­
ially different.

What happened was, that Murray procured an option on 
certain lands and wrote Bindon. Bindon saw Gorman, and 
Gorman sent a telegram authorising Murray “to invest $10,000in 
real estate.” This, I think, meant, at the time, “invest $10.000 
in real estate, obtaining the fee in the land.” in other words, “in­
vest $10,000 in buying land,” not “in buying an interest in 
land.” Had it not been for Gorman’s not sending forward 
money promptly, it seems that the transaction would have gone 
through in the manner contemplated. But there was danger of 
the deal falling through, and Mr. Curry was appealed to, and 
he sent the money. Curry was insistent that other friends he 
hail should come in; and, says Murray; “I insisted on Gorman 
coming in, ns he had made this offer, and that he was a good capi­
talist in that way, and that we might want him for other deals, 
so Curry let him in.” And “he was let in on a fifth of this 
deal.” “He came in on the ground floor . . . but not 
getting the whole space.” At this stage, there can be no doubt 
that Gorman might have withdrawn when he was informed of 
the arrangement : hut he did not do so; on the contrary, he went 
into the syndicateof five who were to share equally in the profits.

The proposed transaction was an investment by Gorman of
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nil the capital, with an agreement that he should have one-third 
of the profits, and Rindon and Murray each one-third : what did 
take effect was an investment by Gorman of part of the capital, 
with an agreement that he should have one-fifth of the profits, 
and Murray another fifth. This is so entirely different a scheme 
from that proposed that, unless Gorman and Murray were 
lxmnd not to enter into any deal in real estate to the exclusion of 
Rindon, I do not see that Rindon can claim any share of the 
profit. It has not been argued that they could not have trans­
actions with each other to the exclusion of Rindon, nor, as I con­
ceive, can it he so argued. No doubt the admission of Gorman 
into the syndicate would not have taken place if he had not been 
expected previously to finance the whole deal ; hut it was not as 
carrying out in whole or in part the original scheme that he 
came in, hut on a new and different scheme.

Of course, this is not the case of a real estate agent suing for 
commission, where the rules are very broad ; hut of one partner 
suing another for profit unduly made in what is alleged to lie 
a partnership transaction. Nor Ls it the case of a partner at­
tempting to secure for himself a benefit which it was his duty to 
obtain, if at all. for the firm. If Murray had acted in bad faith, 
and, after securing the property for the three, had wrongfully 
turned it over to the syndicate, an action might have lain against 
him ; but he is blameless in that regard; he could not do other­
wise. And, if Gorman had wrongfully permitted to be aban­
doned a contract which he was in a position to enforce, and 
which would have procured the property and the profits for the 
three, it may be that an action would lie against him—but he 
could not do any better than he did. If Murray and Gorman 
had conspired to defraud Rindon out of his share and took this 
way of doing it, an action might have lain against them. Rut 
the fact seems to be that a joint deal for purchasing real estate 
for three in the profits of which the three were to share, because 
one was to furnish the money, another the work, and the third 
the brains, fell through from noliody’s fault, and a new deal 
was made whereby five shared the expense and the profits. This 
is, in my view, not a partnership transaction of the three parties 
to this action.

If Rindon has any claim upon Gorman as a member of a 
partnership, he must have the same claim against Murray: and 
that he repudiates.

While the right should be reserved to both Rindon and Mur­
ray to bring any other action that they may lie advised to bring, 
I am of opinion that this action wholly fails, and that the appeal 
should lie allowed with costs payable by both the plaintiff and 
the defendant Murray—and, in view of the position taken at 
the trial, the action should he dismissed with costs payable also 
by these parties.
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Appeal allowed.
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ONT. GOLDFIELDS Limited ». MASON.
o n Ontario Supreme Court (Appellate Division), Meredith, C.J.O., M(telaren, 

and Mayce, JJ.A,, and Kelly, J. June "2(1, 1913.

------  1. Parti kb (§ IA 21#—5ft)—Right of tiiiri> person to sve on contract.
June 26. company ha* no right of action on a contract made liefore its

incorporation between its promoters to transfer to it. on its sulwe- 
quciit formation, shares of stock of the companies amalgamating 
with it.

m I
Statement Appeal by the plaintiff company from the judgment of 

Clute, J., of the 14th November, 1912, dismissing without costs 
an action for a declaration that the defendant was not and 
never had been a shareholder in the plaintiff company in respect 
nf 41,000 shares of the stock of the Harris-Max well Com­
pany, which were transferred to the plaintiff company for 
an equal number of shares in the plaintiff company, and for 
delivery up by the defendant of his certificate for the plaintiff 
company’s shares; or for damages for breach of contract.

(I. II. Kilmer, K.C., for the plaintiff company.
IV. A. McMaster, for the defendant.

Mactsren. j.a. The judgment of the Court was delivered by Maclaren, 
J.A. :—I think that this appeal must he dismissed. The appel­
lants did not give us any precedent for such an action as the 
present, and I have not been able to find any. The action is 
based upon the alleged violation by the defendant of a contract 
or agreement between the defendant and the other holders of a 
majority of the shares of two mining companies whereby they 
agreed to form a third company, to which they promised to assign 
the shares which they held in the two amalgamating companies, 
in exchange for an equal number of shares in the new company. 
This agreement Wars date the 18th January, 1910. The charter 
was not granted to the new company (Goldfields Limited, the 
plaintiff company) until the 14th March, 1910.

The action was begun by one Mackay, who was a shareholder 
in one of the amalgamating companies, and a party to the agree­
ment of the 18th January, 1910, and Goldfields Limited as co- 
plaintiff; hut during the trial the name of Mackay was dropped, 
and the action continued by the company alone.

It is an elementary principle of law that no one can sue on a 
contract unless he lie either an original party to it or the lawful 
assignee of an original party.

The plaintiff company was not a party to the agreement of 
the 18th January, 1910, the breach of which forms the basis of 
its present action, as it was not even in existence until nearly two 
months after that agreement was made. It does not claim to have
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any assignment from any of the original parties to the agree- ONT. 
ment in question of their claims against the defendant—if. in- 
deed, such claims as it seeks to have enforced in the present 1913 

action are susceptible of being legally assigned. ----
But, even if this objection were not a fatal one, the plaintiff ®0<^>KLDe 

company, as pointed out by the trial Judge, with full knowledge r. 
of all the circumstances, sought to enforce the registration of the Ma wow,
shares in the Iiarris-Maxwell Company, transferred to it by the Me.urvn. j.a. 
defendant, which it now seeks to compel him to take back and 
to return the equal number of shares in the plaintiff company 
which he received in exchange. I agree with the learned trial 
Judge that it is now too late for the plaintiff company to take 
this position.

As an alternative, the plaintiff company made a claim for 
damages; but no evidence was given on which such a claim could 
lie based. It may lie noted that the plaintiff company did not 
claim before ils that there had been an implied agreement, when 
the defendant received the shares of the plaintiff company, that 
he should do nothing to prevent the registration of the Ilarris- 
Maxxvell shares which he gave in exchange, ami that lie was 
liable in damages for preventing such registration ami com­
pelling the plaintiff company to purchase other shares to give it 
control of the Iiarris-Maxwell Company. Nor was there any evi­
dence produced that the plaintiff company was obliged to pay 
more for such shares than they were really worth.

There being no evidence of damage, this branch of the 
plaintiff company’s case fails also.

Appial dismissed with costs.

S.C.
1913

June 23.

CORNISH v. BOLES.

<hilario Suprrmr Court. Middlrton, Jin ChninhriM. June 23, 1913.

1. JflY (| I 1)—31)—»? VOICI AL illHCSKTIOX— StSIKIXO <IVT 41 KY XOT1CE.
A judge in chnnilier» 1mmring n motion to «trike out » jury notice 

under Ont. Con. Hole 1322. pareil in 1913, hae the like discretion a* 
the trial judge would have at the hearing.

| It mini v. Wood, 12 P.K. (Ont.) 198. applied.]
2. Aiwal (| XI—720)—Leave to aiwal—Fbum diwcsktioxasv oboes.

lent! to np|H«al from the exercise of a judicial discrétion a* to 
striking out a jury notice will not ordinarily In* granted by the court.

Motion by the defendant for leave to appeal from an order statement 
of Falconhridgc, C.J.K.B., striking out the defendant’s jury 
notice.

Itirhmtl d' Co., for the defendant.
/«'. II. Waddill, K.C., for the plaintiff.
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ONT. Middleton, J. :—This action is one which could well be tried

1013
by a jury ; but this is not the question. The action can equally 
well tie tried by a Judge; and, under the Judicature Act. the

Cornish

Boles.

trial Judge or a Judge in Chambers may, in his discretion, 
direct the action to he tried without the intervention of a jury. 

The Rule recently passed (Con. Rule 1:122) requires the
Middleton. J. Judge in Chambers, upon an application being made to him, to 

exercise the same discretion as he would if presiding at the hear­
ing. Brown v. Wood, 12 P.R. 198, determines that at the trial 
the Judge has absolute control over the mode in which the case 
shall lie tried, and that his discretion will not be interfered with 
upon an appeal to a Divisional Court. The same principle is 
applicable to the exercise of discretion by the Judge in Cham­
bers; and I do not consider that the matter is one which is 
properly the subject of appeal.

Clearly, the case is not brought within the provisions of the 
Rules regulating appeals from Chambers orders. The applica­
tion is, therefore, dismissed, with costs to the plaintiff in any 
event.

Leave refused.

ONT. MARTIN v. COUNTY OF MIDDLESEX.

s!c.
1013

Ontario Supreme Court (Appellate Dirision), Meredith. C.J.O., Maclarcn, 
Magee, and llodgins, JJ.A. June 26, 1913.

June 26.
1. Waters (611D—05)—Overflow—Liability of municipal Corpora­

tion-Defective PLAN OF PUBLIC IMPROVEMENT.
It in actionable negligence for a municipal corporation to make a 

road improvement in such a manner as the result of a defective plan, 
as to cause the flooding of adjacent lands.

[ l/firtin V. Countg of Middlesex, 4 O.W.X. 682, allirmed. |
2. Waters (6 II I)—9."»)—Obstruction—Overflow — Liability of muni-

< IPAL CORPORATION—HIGHWAY IMPROVEMENT—DEFECTIVE PLAN—
Employment of competent engineer.

The fact that a municipal corporation in making a highway im­
provement followed plans made by an engineer of competent stand­
ing will not relieve it from liability for the flooding of adjacent lands 
as the result of the defective plan of the work, the engineer being 
merely nil agent of the corporation, w lie re the improvement was not 
of the class requiring a by-law and the preparation of plans by an 
engineer as a preliminary thereto.

[Martin V. Count g of Middlesex, 4 O.W.X. 082. nflirmed ; Williams 
V. Township of Raleigh, [1893] A.C. 540, distinguished.!

Statement Appeal by the defendant corporation from the judgment of 
Sutherland, J., 4 O.W.X 682.

The appeal was dismissed.

J. C. Elliott, for the appellant corporation.
V. II. Bartlett, and T. W. Scandrctt, for the plaintiff, re- 

respondent.
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The judgment of the Court was delivered by Meredith, 
C.J.O. :—The learned trial Julge found that the work which 
was done by the appellant corporation, and which, according to 
the contention of the respondent, caused damage to the land, was 
defective in that the road was not carried to a sufficient height 
east of the cove, and that the ditch on the north side of the road, 
which the corporation constructed, led the water to the east, and 
caused the two breaks in the road between the cove and the hill 
through which the water came which caused the damages to the 
respondent.

There was some evidence to support these findings, and, 
therefore, to fix the appellant corporation with liability for the 
damage caused to the respondent’s land.

There was evidence, also, we think, to warrant a finding that 
the appellant corporation stopped up a watercourse which crossed 
the highway, through which the waters at flood-time passed: and 
that the result of this was to cause an accumulation of the 
waters to be penned back and ultimately to break through the 
embankment and cause damage to the respondent’s land; and 
that was an actionable wrong.

Counsel for the appellant corporation argued that, as a com­
petent engineer was employed to design the works which it con­
structed, and the corporation acted on his advice, no action lay, 
but that the respondent’s remedy was to seek compensation under 
the Municipal Act; and, in support of Ills contention, counsel 
cited and relied on Williams v. Township of Raleigh, [1893] 
A.C. 540

That case is clearly distinguishable. The work there in ques­
tion was a drainage work, and was constructed under the auth­
ority of a by-law of the council. It was a preliminary requisite to 
the passing of the by-law that a report of an engineer should 
be procured recommending a plan to be adopted for carrying 
out the drainage scheme, which the council had been petitioned 
to undertake; and the decision proceeded upon the ground that, 
as the council, acting in good faith, had accepted the engineer’s 
plan and carried it out, persons whose property was injuriously 
affected by the construction of the drainage work must seek their 
remedy in the manner prescribed by the statute.

In the case at bar, the work was not done under a by-law, 
and the appellant corporation was not required as a preliminary 
to doing the work to have a plan prepared by an engineer. The 
engineer employed was but the agent of the corporation, and for 
his acts it is as responsible as if the work had been done without 
the intervention of an engineer.

ONT.

8. C. 
101.1

County ok 
Middlesex.

Meredith,
C.J.O.

Appeal dismissed with costs.
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ONT. NEY v. NE Y.
ï 5
1913

Re NEY.
(Decision No. 2.)

June 26. Ontario Suprrmr Court (.!/>/>' lia le IH vision i. MrrrJith. CJ.O., Uarlarvn, 
Mayer, ami llmlginn, JJ.A, June 20. 1913.

1. Infants ( j î(*—11)—Ci stuiiy—Condition ah to providing home.
The rniirt exercising its discretion as to awarding the custody of 

children aged six end four respectively to the father as against the 
mother living apart from him. may require the father to provide a 
suitable house with a relative in charge to look after the children.

| Ary v. \'ry, 11 I).Lit. 100, 4 O.W.X. 935, atlirmcd.]

Statement Appeal by tin- plaintiff in the action, which was for alimony, 
from the order of Britton, J., made when giving judgment in 
the action, awarding to the defendant, the husband of the plain­
tiff, the custody of the two infant children of the marriage: 
Ney v. Nry, 11 D.L.R. 100, 4 O.W.N. 935.

The appeal was dismissed.
L. F. lit yd, K.C., for the appellant.
J. M. Godfrey, for the defendant, the respondent.

Hudgins, J.A. The judgment of the Court was delivered by Hudgins, J.A. : 
—The order in appeal was made by Mr. Justice Britton after 
hearing the evidence in this action, which was brought for ali­
mony. The motion on which the order was made had been re­
ferred to the trial Judge; and, although the writ of habeas 
corpus affected only the infant Marshall Ney, the order covers 
the case of both children, Marshall Ney and Dorothy Ney; the 
former now six years of age, and the latter now four and a half 
years.

The effect of the order is, that the father is given the custody 
of the children. The mother is to have access to them at reason­
able intervals; and the children are to be maintained by their 
father in a home, where together they and their father will re­
side. The order is, therefore, one made after the learned trial 
Judge had seen and observed both the father and the mother.

In cases affecting the custody and welfare of the children, 
nothing is more important than the character and disposition 
of the parents; and I think the utmost importance should be 
attached to the view of an experienced Judge, who has had the 
advantage of seeing the parents, hearing them detail their com­
plaints, and has listened to their explanations.

The evidence discloses a case of continual quarrelling, result­
ing in personal violence on both sides from time to time.

The position in which the children now are is the direct 
result of the desertion by the wife of the husband, which pro­
duced a situation the consequence of which is, that the husband 
now declines absolutely to take the wife back.



12 D.L.R] Net v. Xkv. 24»

In the evidenee reference was made to an offence committed 
by the husband after the separation in 1909, and to an event 
in the life of the mother, both of which were passed over lightly 
by counsel at the trial : yet they occupied the attention of the 
trial Judge, and, 1 have no doubt, influenced his decision.

In view of the evidence given, I should he disposed to think 
that this is peculiarly a case in which the welfare of the children 
should outweigh ever}’ other consideration affecting the parents, 
and that the order in appeal is the only order which could be 
made at this stage of the case.

In lit Hutchinson, 5 D.L.R. 791, 2tî O.L.R. 601, (in appeal
4 O.W.X. 777, 28 O.L.R. 114), the Court thought it necessary to 
stipulate that the father should at least undertake to procure 
a suitable house, with his sister in charge? of it, before he ob­
tained the custody of his child. In this case the order of the 
learned Judge has made a similar provision ; and I think the 
order is right, and should be affirmed.

Appeal dismissed.

ONT.
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TORONTO RAILWAY CO. (defendants, appellants) v. FLEMING iplain­
tiff, respondent).

(Decision No. 2.)

CAN.

S. C.
1013

Supreme Court of Canada, Sir ('hurles Fitzpalrirf:, C .J ..and Davies, Idinglon, 
Duff, Anglin, and Ilrodeur, JJ. May (i, 1913.

1. Evidence (| 11 II 1—251)—Negligence—Electric inn.way — Exclu­
sion OK CONTROLLER—EVIDENCE OF WANT OK CARE.

An explosion in tin* controller of mi electric street ear which would 
not have occurred in the ordinary course of events had proper care 
hmi used in inspecting it. is prima farte sufficient to shew negligence 
as regards a resulting injury to a passenger.

[Fleming v. Toronto Itailirag Co., S D.L.R. 507. 27 O.L.R. 332, af­
firmed.]

2. Carriers i $ IIG 1—1 ID — Xegi.i<;envr— Electric railway — Exclu­
sion IN CONTROLLER—INJURY TO PASSENGER.

A carrier is liable fur an injury received by a street car passenger 
ns the result of an explosion in the controller of the car due to a 
defect that should have been discovered by proper inspection.

[Firming v. Toronto Itailirag Co., N D.L.R. 507, 27 O.L.R. 332, af­
firmed.]

3. Carriers (# II <H—111)—Negligence — Electric railways — Pro­
per inspection—Question for jury.

Iii an action for injury sustained by a street car passenger as the 
result of an explosion in the controller of the car due to defects that 
might have lieen discovered by proper inspection, it is for the jury to 
determine whether the carrier exercised due care in that respect.

[Fleming v. Toronto Itailirag Co.. K D.L.R. 507. 27 O.L.R. 332. af­
firmed.]

May 0.

Appeal from a decision of the Court of Appeal for Ontario,
8 D.L.R. 507, 27 O.L.R. 332, maintaining the verdict for the 
plaintiff at the trial.

Statement
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The appeal was dismissed.
I). !.. McCarthy, K.C., for the appellants.
II. D. Gamble, K.C., for the respondent.

Sir Charles Fitzpatrick, C.J.:—The case is not free from 
doubt, but on the whole I am of opinion that we should not 
interfere.

Davies, J., concurred in the opinion stated by Anglin, J.

Idington, J.:—The respondent h,.y recovered a verdict and 
judgment for damages suffered in consequence of being pushed 
off an o|Hin street railway car by passengers whom a panic had 
seized on the occasion of an electric explosion therein and its re­
sults. It is claimed all this was consequent on the negligence of 
appellants.

The panic and its consequences so far as we are concerned was, 
I think, the natural result of the explosion and its results, and 
hence if appellants are liable at all, the damages are not too remote.

The jury found, amongst other things, as follows:—
Q. 2. If they were, of what negligence were they guilty ? (If there 

are in your opinion more than one act of negligence, state them all fully.) 
A. For using a rebuilt controller in a defective condition, and not being 
properly inspected.

The explosion and fire creating all the excitement and con­
fusion in question were the result of a short circuit caused by 
some defect in the electric controller or wires connected there­
with, in use in said car. The controller was not a year old. It 
was of an approved kind. It had been a couple of months before 
this accident overhauled so that it might be correctly described 
as rebuilt according to its pattern. It was in daily use thereafter 
till the accident and supposed to be inspected daily.

Mr. McCrae, the master mechanic of appellants, who has 
supervision of the maintenance and inspection of the company’s 
cars, says he never knew of so serious an explosion and loss of 
control of the electric current as happened on the occasion in 
question. He was called by respondent and suggests one pos­
sible cause of the accident. Mr. Richmond, an electrical engineer, 
also examined as an expert on behalf of the respondent, suggests 
another |)ossible cause thereof. Both agree it was the result 
of a short circuit produced by some defect. Either man may 
unconsciously be biased by his peculiar views as to the exact 
cause of the accident. No intelligent person experienced in such 
tasks as involved in considering evidence, can read their evidence 
without feeling that both are absolutely honest in all they say 
in regard to the conclusions they have reached. Their mode of 
thought or point of view may account for the divergent results 
of their evidence. In either result it seems to me we are forced to 
the conclusion that there is evidence presented by them both that
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rendered it impossible for the learned trial judge to withdraw 
the case from the jury.

The broad facts appear that the acr.ient was the result of 
some defect in the controller or wires connected therewith, and 
that there was no external cause, suddenly supervening, such as 
an electric storm or collision, for examples, to account for such 
defect, or abnormal results. It seems to me the whole matter 
is reduced to one of whether or not due and proper inspection the 
night before should not. if had, have averted the accident. It is 
almost incredible that if such due care had been used, as ought 
to have been, in the inspection, that either of th<i only possible 
causes suggested could have existed without detection by the 
inspecte . It is not difficult to see how in his routine way of 
discharging his duties, the inspector may have failed to observe 
the defect on its first appearance. But the question of whether 
or not he, or his employers, could be reasonably excused therefor 
or not, is one for the jury.

It seems to me that a trial Judge presuming to decide that 
question would clearly be going beyond his duty. Indeed, to 
hold that on such facts there could only be that conjecture which 
alone would justify a nonsuit, would in every case free the negligent 
and the careful inspector alike and his employers from responsi­
bility in every case of the kind where a doubt may exist as to exactly 
what might have been discovered.

It seems dear that eighteen years’ experience of a capable, 
vigilant man, in so wide a field of experience having brought to 
the court and jury the results thereof that his story demonstrates 
due care can avert such results as produced on this occasion. In 
the finding I quote there is an apparent resting upon the fact of 
the rebuilding of the controller. That seems to me only appar­
ently so, for it is the non-inspection of such rebuilt controller 
that is charged. No doubt greater care is perhaps due in case of 
an old or rebuilt controller than in the case of one quite new, but 
the reason given does not affect the finding of negligence.

I cannot agree with the Court of Appeal that a motorman able 
to turn round and go back to warn passengers is excused by reason 
of shock from applying the brake. I think the appeal should be 
dismissed with costs.

Duff, J.:—I think there was evidence from which the jury, 
if they accepted it, might conclude that a short circuit, such as 
that to which the accident seems to be attributable, would not 
ordinarily occur if the controller were properly constructed and 
properly inspected.

If the jury took this view it was for them to say whether the 
company had acquitted itself of the onus which rested upon it 
to shew that in these respects proper care and skill had been 
exercised.
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Anglin, J.:—This action is brought to recover damages for 
personal injuries sustained by the plaintiff as the result of his being 
thrown from a moving car in a panic caused by an explosion and 
fire resulting from a short circuit in the controller of the car. 
The controller, originally purchased from the Canadian General 
Electric Co., was admittedly of an approved type. It had been 
overhauled or rebuilt by the defendant company, according to 
their ordinary custom, about two months before the plaintiff 
was injured, and had been in regular use* during that period. 
The accident resulted in such a complete destruction of the wires 
and parts of the controller that it was not possible afterwards 
from inspection of them to determine its precise cause. The 
evidence clearly establishes, however—it was in fact admitted— 
that the short circuit could not have happened unless there had 
been a defect in the controller. The plaintiff charges that this 
defect was due to negligence in the rebuilding of the motor by 
the defendant company, or, if not, that it was of such a character 
that proper inspection would have discovered it. He also charges 
that the defendants’ motorman was negligent in not applying 
the brake of his car so as to stop it immediately after the explosion.

The first trial of the action took place before Middleton, J. 
It resulted in a verdict for the plaintiff for SI,200. That verdict 
was set aside by the Court of Appeal and a new trial ordered (25 
O.L.R. 317), on the ground that certain evidence tendered by 
the defendants had been improperly rejected. At the second 
trial before Sir William Meredith, C.J.C.P., the jury again found 
for the plaintiff. The damages were assessed at SI, 100. The 
negligence attributed to the defendants consisted in their “using 
a rebuilt controller in a defective condition and not being properly 
inspected.” The motorman was also found to have been negligent 
“in not applying his brake.”

The Court of Appeal upheld this verdict and from its judgment 
the present appeal is taken. Counsel for the defendants contended 
that there was no evidence upon which any finding of negligence 
against his clients could properly be based; and he further argued 
that the injuries sustained by the plaintiff were not the direct or 
proximate result of the explosion or fire, but were caused by an 
independent and voluntary act of two passengers who deliberately 
pushed him from the car. While the evidence may be susceptible 
of the view that the plaintiff was thus pushed from the car, it is 
quite open also to the construction that the two passengers were 
impelled by fear of injury to themselves to escape from the car, 
and that in the course of doing so, owing to the narrowness of 
the space between the seats, they necessarily pushed against the 
plaintiff, who was sitting at the outside of the seat, and involun­
tarily caused him to fall from the car. I find no allusion in the 
charge of the learned Chief Justice to this contention on behalf 
of the defendants, and it is not referred to either in their reasons 
for appeal to the Court of Appeal or in the reasons for judgment
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given by that court. Counsel for the plaintiff stated at bar that 
it was presented by the defendants for the first time in this court, 
and his statement was not controverted. Vnder these circum­
stances it would not, in my opinion, be proper to give effect to 
this defence even if the evidence sufficiently established it. which 
I do not think it does.

I agree* with Mr. Justice ('«arrow that if the verdict for the 
plaintiff depended on the finding of the motorman’s negligence 
the evidence would not support it. It is very questionable whether 
owing to the* fire which immediately resulted from the- explosion 
it was possible for the motorman to apply his brake. The only 
evidence on this point is his own, and it indicates that he could 
not have done so. In the exercise of his judgment in the emer­
gency he appears to have considered that the most important thing 
to do promptly was to cut off the current from the car. He im­
mediately shut off the controller with one hand and tried to reach 
the hood-switch at the top of the vestibule with the other, but 
was prevented from doing so by the fire. He then leaned out 
of the vestibule and called to the conductor to pull the trolley 
pole off the wire, simultaneously shouting to the passengers not 
to attempt to get off the car. Having regard to all the circum­
stances, I think the evidence does not support a finding of negli­
gence on the part of the motorman. He appears to have done 
all that he could or, at all events, what hi1 thought best in the 
emergency to prevent injury either to the passengers or to the prop­
erty of his employers.

There was, however, in my opinion, evidence from which tin1 
jury might reasonably infer that an efficient inspection of the 
controller would have revealed the defect which caused the 
short cireuit. They may, for the reasons which he gave, have not 
improperly accepted the view of the witness Richmond as to 
the place where the short circuit occurred and as the probable 
cause of it. Unless it should In1 held that where an accident re­
sults in the destruction of the physical evidence of its cause an 
injured person cannot recover—a position which the Judicial 
Committee has decided to be not maintainable (McAithur v. 
The Dominion Cartridge Co., [1905] A.C. 72)—a jury must be 
allowed to act uixm evidence such as that which was put before 
them by the plaintiff in the present ease. The defendants 
attempted to meet that evidence by shewing that they had a regu­
lar and adequate system of inspection of controllers and that the 
controller in question had been inspected on the 2nd of August, 
and again on the 7th of August. The accident happened on the 
10th of August. Of neither inspection was the evidence offered 
entirely satisfactory. There certainly was room for the content ion 
made on behalf of the plaintiff that the report of the inspection 
of the 2nd of August indicated that the controllers had not then 
been inspected. The evidence of the inspection of the 7th of
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August was still more unsatisfactory in that the man who made it 
was not called as a witness and the foreman, who was called, 
was unable to speak from personal knowledge as to its thorough­
ness or extent. I doubt whether the report of the inspection which 
was put in was admissible in evitlence. Rut, if it was, the jury 
may not improperly have reached the conclusion that the plaintiff 
had sufficiently established that the defect was one which proper 
inspection would have disclosed and that the defendants had failed 
to satisfactorily establish that there had been such inspection.

This .-uffices to dispose of the case, and renders it unnecessary 
to consider the other finding of the jury that the defendants 
were negligent in using a rebuilt controller in a defective condi­
tion. In regard to that finding I desire merely to remark that if 
by it the jury meant that the existence of the defect in the con­
troller was due to negligence in rebuilding it, I am not satisfied 
that the evidence would support such a finding.

In the result the appeal fails and must lie dismissed with 
costs.

Brodeur, J.:—The jury in stating that the company de­
fendant was guilty of negligence by using a rebuilt controller in a 
defective condition and by not inspecting it properly, have re­
turned a verdict that could be reasonably found on the evidence.

It seems to me that if the equipment had been minutely in­
spected the defect would have been detected and the injury 
would have been avoided. Besides, when the short circuit 
occurred and the fire started the motorman should have applied 
the brakes and stopped the car in order that the passengers 
could got off without fear and without accident.

In the circumstances of the case the principle laid down in 
Scott v. London and St. Katherine Docks Co., 3 H. & C. 606, 
should apply. The car was under the management of the de­
fendants and their servants, and the accident is such as in the 
ordinary course of things would not have happened if those who 
had the management used proper care. It affords reasonable 
evidence, in the absence of explanation by the defendant, that the 
accident arose from want of care.

The onus probandi that fell upon the appellants has not been 
fulfilled to the satisfaction of the jury, and a verdict of negligence 
has been given.

It is claimed by the appellants that the shoving of the plaintiff 
off the car by the other passengers was not the natural and direct 
outcome of the explosion, because the passengers took hold of 
the respondent and pushed him off. It is pretty evident that 
the passengers who pushed off the respondent were panic-stricken 
on account of the explosion, and in trying to get off the car to 
reach the street and save their lives, they removed the respondent 
from his seat and he fell on the street.
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A similar rase camp before the Supreme Court in Illinois, 
and it was held as follows:—

Where the passengers in a street car when an explosion occurred in the 
controller rushed to rear door in a panic, and the plaintiff being one of them 
was pushed and thrown from the car and injured, there was prima facie evi­
dence of negligence on the part of the railway company under the doctrine 
of rca ipsa loquitur, and judgment for the plaintiff was affirmed. Chicago 
Union Traction Co. v. Newmiller, 18 Am. Neg. Hep. 380.

The appeal should be dismissed with costs.

Appeal dismissed.

TURNER v. FULLER et al.

British Columbia Court of Appeal, .MactlonaUl, C.J.A., Irving, Martin, and 
(Salliher, JJ.A. January 30, 1913.

1. Mechanics' liens (§VI—51)—Right to—Sun-contractor—Comple­
tion OF BUILDING BY OWNER—EXCEEDING CONTRACT PRICE.

A sub-contractor's claim for lien on a building, the completion of 
which was taken over by the property owner, is defeated by sec. 8 
of the Mechanics’ Lien Act, R.S.ILC. 1011, eh. 154, where, at the 
time the claimant finished bis work, the payments made the original 
contractor, together with the cost of completing the building, exceeded 
the original contract price.

[To the same effect sec Canadian Equipment and Supply Co., Ltd. 
v. Bell and Schicsel, 11 D.L.R. 820.]

An appeal by the defendants from the judgment of Grant, 
County Court Judge, in an action claiming a lien for the balance 
due under a contract for the plastering of a house of the de­
fendants which one Beech had contracted to erect.

The appeal was allowed and judgment below’ varied.
Bray, for appellant.
White, for respondent.

Macdonald, C.J.A.:—The piaintiff was a sub-contractor for 
the plastering, including the material, of a house which one 
Beech contracted to erect for the defendant Turner. Both 
were entire contracts and for lump sums. The contract between 
the defendant Turner and Beech provided that in certain eventu­
alities, one of which happened, Turner might supply the labour 
and material to complete the contract. Turner did this after 
having made payments in the aggregate of $6,100 to Beech of 
the total of the contract price of $8,500 plus some extras. At 
the time Turner took the work over, the plaintiff in this action 
had almost completed his sub-contract. lie afterwards fully 
completed it. It cost defendant Turner more than the balance 
of the contract price to complete Beech’s contract. Plaintiff 
claims a lien on defendant Turner’s property for a balance of his
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contract price. Section 8 of the Mechanics* Lien Act, ch. 154, 
K.S.B.C., reads as follows:—

With tin* vxwption of lien* in favour «if labourers for n«it more 
than nix weeks' wages, no lien sliall attach so as t«i make the owner 
liable for a greater sum than the sum payable by the owner to tlio 
contractor.

Nothing was owing by the owner to the contractor when the 
plaintiff completed his sub-contract. It was therefore contended 
by the defendant Turner’s counsel that the judgment ln-low de­
claring the plaintiff’s right to a lien is erroneous. Sec. 15 of 
the said Act was relied upon by the plaint ill' in answer to said 
contention. That section provides that a contractor or sub­
contractor must post up a pay-roll, and deliver to the owner.

The original pay-roll containing the names «if all lalxiurere ami 
persons placing or furnishing material* who have done work or placed 
or furnish«i«l materials for him upon such works or improvements with 
n receipt in full.
And it is declared that—

No payment made by the owner without the delivery «if such pay­
roll shall lie valid for the purp«>se of debating or diminishing any 
lien upon such property, estate or interest in favour of any such 
labourer or |>erson or furnishing material.

I do not think this section helps the plaintiff: he is not within 
it. The section protecta only labourers and materialmen. For 
some time I was puzzled by the peculiar wording of the first part 
of the section above quoted, particularly the words “persons 
placing or furnishing materials who have done work.** It seem­
ed to me at first sight that three classes were included in the 
first part of the section, and two classes only in the second part 
above quoted, but on examining the original section, being sec. 
12 in the Revised Statutes of 18!)7, which extended only to 
labourers, it i »w seems plain that the words “who have done 
work” mu late to labourers, not to persons placing or fur­
nishing ma i iaIs. The manner in which the original section 
was amended gave rise to the apparent difficulty in construing 
it.

I do not see any escape from the conclusion that said section 
8 on the facts of this case bars the right of the plaintiff to a 
lien.

I may add that I have given full consideration to the learned 
County Judge’s views. He thought that the defendant repu­
diated his contract with Beech, and held that after doing this 
be could not, by spending all the balance of the contract price 
in the completion of the building, deprive the plaintiff of the 
right to a lien. With respect, I think the learned Judge was 
in error in finding such r< ion. Defendant was entitled 
under the contract to complete the work should, inter alia, 
Beech make an assignment for the benefit of creditors. This

A^D
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Beech did some hours before defendant notified him that he. 
defendant, would complete the work. Beech acquiesced, and 
made no attempt either to complete his contract or to dispute 
defendant’s right to take over the work. It cannot he suggested, 
nor did counsel venture to argue, that after his discontinuance 
of the work, Beech could have claimed a dollar from defen­
dant.

Nor does it, in my view of the case, matter whether or not 
defendant kept hack from Beech the 25'; lie was entitled to re­
tain under the tern s of his contract with him. This was an 
arrangement between themselves to which tin1 plaintiff was not 
privy, and which could he departed from at will by the parties 
to the agreement. Our Mechanics’ Lien Act does not afford a 
sub-contractor the protection provided by similar laws of other 
provinces, viz., that a proportionate part of the contract price 
shall be retained by the owner at the peril of his paying twice, 
ns a fund to which sub-contractors may resort to satisfy their 
liens. We have in this province what appeal's to me to be an 
anomaly, that while he who does work and lie who supplies 
material ~ are protected, he who does work and finds ma­
terial with which to do his work is left to shift for himself.

The appeal should be allowed, and the judgment below varied 
by striking out the third, fourth and fifth paragraphs of the 
same.

Irving, J.A., concurred with judgment of Macdonald, C.J.A.
Martin, J.A., concurred in allowing the appeal.

Galliiier, J.A.:—In this case I think the appeal should be 
allowed. We were referred to secs. 6, 8 and 15 of the Mechanics’ 
Lien Act, R.S.B.C. 1911. eh. 154. but of these I think sec. 8 
is the only one that we have to consider, as in my opinion the 
others do not apply here. The learned trial Judge assumed 
that the sum of $6,100 being the amount paid by Turner to the 
contractor Beech, repre* . 75 per cent, of the work then
done, and that inference might be drawn from the evidence of 
the architect, Julian, at 31, where he uses the expression, “We 
were supposed to have paid 75 per cent, and from the contract 
itself calling for the payment of 75 per cent, of estimates. But 
I think when one examines the receipts shewing the amounts 
paid after the work was taken out of the hands of Beech we 
must come to a different conclusion. The progress certificates 
of December 18th, 1911, shewed $0,100 paid Beech, leaving a 
balance of $2,712, before the full contract price was reached. 
Now, if this $6,100 only represented 75 per cent, of the work 
done, there would be held back for work then done a sum approx­
imately of $2,000, which, added to tin- balance of $2,712 would 
practically give in round numbers $5,000 to apply in eomple-
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tion of the contract. But when we examine all the payments 
made on account of that contract from the time it was taken 
out of the hands of Beech, they amount to approximately $2,800 
not including $400 which was paid to Fuller by Turner on ac­
count of work done during the time the contractor Beech was 
in charge. So that instead of there being a deficit between the 
contract price and the amount actually paid, as shewn by receipts 
and estimates, there would have been a considerable surplus. 
I think we must therefore conclude that the $6,100 represented 
the actual amount of work done by Beech up to December 18, 
1911, and not 75 per cent, of the work done. In this view 
then there was nothing due from Turner to the contractor 
Beech, and as Fuller, who was a sub-contractor, does not come 
within the saving clause under sec. 15, we are confronted by 
the provisions of sec. 8, which, in my opinion, are fatal to his 
claim.

Appeal allowed and judgment below varied.

BERRY v. B.C. ELECTRIC R. CO.

British Columbia Court of Appeal. Macdonald, C.J.A., Irving, Martin and 
(iallihcr, JJ.A. April 23, 1913.

1. Street railways (6 III H—28)—Accident at street crossing—Neg­
ligence—Excessive steed or car.

It in actionable negligence to run a train ear toward an inter­
secting street at an unlawful rate of speed without attempting to 
slacken speed on discovering an automobile on or near the truck in a 
position of danger.

2. Street railways (8 III C—18)—Accident at street crossing—Ex­
cessive speed or car—Collision with automobile—Contribu­
tory negligence.

Contributory negligence sufficient to prevent a recovery again*! a 
street railway company for a collision with the plaintiff's automobile, 
in not shewn from the facts that, on approaching an intersecting 
street, the plaintiff reduced the speed of his automobile so ns to 
avoid a slowly moving westbound car without discovering an east- 
bound car approaching at an unlawful rate of speed until his auto­
mobile was near or on the track, and in the emergency, he increased 
speed and attempted to pass in front of both cars, when his automobile 
was struck by the eastlwmml car, the speed of which was not slackened 
after the motorman discovered the plaintiff's danger.

Appeal by the defendant from the trial judgment in the 
plaintiff s favour. This was an action for injury from a colli­
sion between the plaintiff’s automobile and the defendants’ tram 
car, where the question of alleged concurrent negligence and an 
emergency with its accident was considered.

The appeal, on an equal division of the Court, was dis­
missed.

L. G. McPhillips, K.C., for appellant (defendant).
H. L. Iteid, K.C., for respondent (plaintiff).
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Macdonald, C.J.A. :—I would dismiss the appeal. The 
plaintiff was approaching Robson street, on which the acci­
dent occurred, coming along Seymour street going north. lie 
heard the noise of the car as he approached the street, looking 
he saw the tram car on the right hand side of him, that is to 
say, the car that stopped at the corner, proceeding in a westerly 
direction. His own auto car he said, was slowed down before 
he reached the railway tracks, but just about at the time he 
reached the track he noticed another tram car coming along 
Robson street in an easterly direction at a high rate of speed— 
whether he realised at that time that it was running at a high 
rate of speed or not, the evidence does not shew conclusively, 
but he afterwards ascertained the car was running at about 
20 miles an hour.

The evidence is not clear whether the car at the right hand 
stopped or not. He was, therefore, in this position, that when 
he readied the tracks, he was in danger, or might reasonably 
suppose that he was in danger, from the westbound car. He was 
also in danger from the eastbound car; and having to choose on 
the spur of the moment lie thought he could get across ahead of 
the eastbound car.

Now, the evidence is, that the driver of that car was going 
at a rate of 20 miles an hour, and did not, although lie saw the 
plaintiff, slacken down his car at all but came on at the unlawful 
rate of speed, striking the plaintiff’s automobile, earning it 
some 40 feet.

It is quite elear that the defendants were guilty of negli­
gence, they were running their ear at an unlawful rate of speed, 
when the accident occurred; and I am not satisfied that the 
learned Judge was wrong in coming to the conclusion he did 
that the whole fault lay with the defendants, and that the 
plaintiff was not guilty of contributory negligence.
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Irving, J.A:—I would allow the appeal. The defendants imne.j.A. 

were guilty of negligence in driving at an excessive rate of 
speed. The plaintiff was also guilty of negligence. Before he 
got so far as the southerly crossing of Robson street he should 
have ascertained whether he could got across and that there was 
no danger of his colliding with the eastbound car. If he was 
going as slbw as he says lie was, he could have and should 
have stopped when he saw the pace at which the eautliound car 
was going. There was no reason for his being afraid of the 
westbound car which Maclean was driving; in the first place 
he, Maclean, was not going fast, in the next place he, the plain­
tiff, had a right to presume that Maclean would do the proper 
thing and atop before any collision took place.
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Martin, J.A. :—I agree that while there was negligence on 
the part of the defendant, and while there was contributory 
negligence on the part of the plaintiff, though an error of judg­
ment may excuse the one the agony of it, the plaintiff is not 
in that position by the sole act of the defendant company, but by 
his own act, and therefore is not entitled to take that position 
before us.

The appeal should be allowed.

Galliher, J.A. :—I think the appeal should be dismissed. I 
was, for a time, through misapprehension of the evidence, 
strongly of opinion that the appeal should be allowed, that is to 
say. that the plaintiff should have seen the eastbound car when 
he was about even with the south boundary of Hobson street, 
and after he slowed down, or started to slow down, if he after­
wards went on and placed himaelf in a dangerous position cer­
tainly his act would have been his own wrong, but on reading 
the evidence it appears that he first saw the car that struck him 
when within five or six feet of the line of the track, and that way 
I view it, it would not have been negligence, it was not negli­
gence on his part in so far as the westbound car was concerned 
to have attempted to cross the road, so that unless you can put 
it on the ground that it was contributory negligence on his part 
to have seen the other car practically at the same time, it seems 
to me you cannot fasten contributory negligence on him.

That being the case, he finds himself in this position; the 
car behind him, I think, had started up slowly, the westbound 
car just moving at the time of the impact with the eastbound 
car. He finds himself within 6 feet of the rails where he sees 
the eastbound car, with what he might have presumed the 
other car starting on, and in fact the evidence is, if I remember 
rightly, that it had started on very slowly about the time 
the impact came.

Then I think he finds himself in the position where it is a 
matter of judgment, exercising judgment as to what is best to 
do. If he had attempted to turn at that point it might have 
been that the westlmuml car would have struck him, he takes 
what he thinks under the circumstances is a safe, or the best 
way out. Now, if he makes a mistake when trying to choose the 
liest way in an emergency of that kind, and if it turns out not 
to be the right thing, it does not bring him within the principle 
where you say he is guilty of contributor}' negligence, hut 
where a man in cast1 of emergency acts possibly wrongly, but 
dot's what he thinks at the moment is right.

The distinction I draw between what Mr. McPhillips says 
and this is, if he had been at a safe point and saw and knew 
this car was coming and then moved on in this position, I
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would agree that it would have been his own wrong and could B.C.
be classed contributory negligence, but 1 think the evidence 
does not ln*ar that out, so that unless the very fact that he did 
not see the car on the left hand can be said to be contributory 
negligence on his part, I do not see anything else that brings 
it home to him. For these reasons, 1 think the appeal should 
be dismissed.

B. C. 
Electric 
H. Co.

Martin, J.A. :—I wish, in deference to the opinion of the 
learned trial Judge, to say that I came to the conclusion I did on 
the evidence of the plaintiff himself and not interfering with 
the learned trial Judge.

■Macdonald, C.J.A. :—The appeal will la? dismissed with M»«ioniid. 
costs, the Court being equally divided.

Appeal dismissed.

OGLE v. B.C. ELECTRIC R. CO.

British Columbia Court of Appeal, Macdonald. C.J.A., Irvin ft ami Martin, 
JJ.A. January 7, 1913. a A. 

1913
1. Street railways ( § IIIC-—17»—Liability for ixjvhy to person < ronn-

INO TRACK TO HOARD CAR—NECILIUEXCK—CONTRIBUTORY NKOLIUKNCK
—Question for jury,

A judgment against a street railway company for injuries sus­
tained by the plaintiff by being 'truck by a street car while crossing 
a track to Ixiaril another car. will not In* disturl^l on appeal on tin* 
ground that the pla inti IT's negligence contributed to his injury, where, 
under all the circumstances of the case, the question of the defendant's 
negligence ns well as the plaintiff's contributory negligence, were 
propel questions for the jury.

| Fincyan v. London ami V. IV.H. Co. 11*89). ■"> Times L.1L 398:
Ruddy V. London and B.W.R. (1892), 8 Times Lit. «58; and Toronto 
Railway Co. V. Kiny. [1008j A.C. 200, followed.)

Appeal by defendants from judgment of Morrison, J. Statement
The appeal was dismissed, Macdonald, C.J.A., dissenting.
L. G. Me Phillips, K.C., for appellant.
Baird, for respondent.

Macdonald, C.J.A. (dissenting) :—The appeal should be al- uscdonaid.
lowed and the action dismissed. I think the plaintiff’s own evi- , ,<u*£ .

1 i • „ * (dissenting)deuce puts him out of Court. He admits that he knew that the
Davie street car was standing at the corner opposite him, where 
it would stand in taking on or discharging passengers before 
rounding the curve into Davie street. The plaintiff wished to 
catch the Granville street ear at the opposite corner, that is to 
say, he would have to cross Davie street to catch his car. He 
had either to cross ahead of the Davie street car, which would 
round the corner as aforesaid, or behind it. He took the former 
course, and then appears in his haste, and with his mind concen-



262 Dominion Law Reports. (12 D.L.R.

B C.

a a.
1913

B.’c.
Electric 
R. Co.

Macdonald,

tratcd on his own errand, to have become oblivious to the on­
coming Davie street ear. After crossing the tracks on Davie 
street he appears to have swerved sharply to the left to reach the 
Granville street car, and was then struck by the fender of the 
Davie street car aforesaid. Whether the car ran into him, or 
he ran into it is not disclosed in the evidence. It was not dark, 
and he must have been partly facing the Davie street car, and 
within a few feet of it when he swerved towards it, as already 
mentioned. That he did not see it is only to be accounted for 
on the assumption that he was so entirely engrossed with his 
object, which was to catch his own car, that he lost thought of 
everything else.

Under these circumstances I cannot think that a jury could 
properly find a verdict in his favour.

Irving, J.A.:—I would dismiss this appeal. The time, place 
and circumstances all make the case one particularly for a jury. 
Having regard to the degree of light, the number of people 
in the street, the time allowed by the company for people to 
transfer from one car to another, the custom of the motormen 
in Vancouver with reference to sounding their gongs, the sworn 
statement that the gong was not rung as the car made the turn 
into Robson street, all these were matters for consideration of 
the jury.

As to when and upon what evidence in any action for negli­
gence a Judge is justified in taking the case from the jury has 
always been a troublesome question. Lord Coleridge in Fincgan 
V. London and N.W.R. Co. (1889), 5 Times L.R. 518, being of 
opinion that on the plaintiff’s own evidence he (the plaintiff) 
had been guilty of contributory negligence, nonsuited the plain­
tiff; but the Queen’s Bench Division, Denman and Charles, JJ„ 
thought there was not sueh clear evidence of contributory negli­
gence to justify a nonsuit. Particularly as there was clear evi­
dence of negligence on the part of the defendants’ driver.

The moral of the decision is that where it is a question of 
degree or whether the accident has risen wholly from the fault 
of one or the other, it is better to leave the question to the jury.

Ruddy v. London and 8.W.R. (1892), 8 Times L.R. 658, tried 
before Grantham, J., who, being in doubt, let the case go to the 
jury, who found for the plaintiff. The Judge afterwards gave 
judgment for defendant on the ground that there was no evi­
dence of negligence in the driver, and that on the plaintiff’s own 
shewing he walked right into the danger. But the Court of 
Appeal, Lord Esher. M.R., Bowen, and A. L. Smith, L.JJ.. 
thought, in view of the pace, admittedly fast, at which the van 
was going, the case was a proper one for the jury.

Toronto Railway Co. v. King, (1908] A.C. 260, points out
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that to entitle the defendants to a direction from the Judge the 
evidence of folly and recklessness must be clear.

The jury having found for plaintiff, I do not think we can 
interfere.

Martin, J.A., concurred in dismissing appeal.

Appeal dismissed, Macdonald, C.J.A., dissenting.

GOODE v. BURO
Saskatchewan Supreme Court. Trial before Johnstone, J. June 11. 11113.

1. Specific performance (g I E 1- 101—Contract for tiie sai.f. of land
—Right of assignee—Covenant against assignment.

Specific performance of a contract for the sale of land assigned by 
the vendee in defiance of a covenant against assignment, will not be 
decreed on behalf of the assignee in the absence of the vendor's con­
sent to the assignment.

[Weatherall v. (leering, 12 Ves. 504, referred to.]
2. Specific performance (g I E 1—30)—Contract for the sale of land

—Failure to shew payment and continued readiness to per-

Specific performance of a contract for the sale of land will not be 
decreed where the plaintiff docs not allege or shew that he his made 
and is and always was ready and willing to make the stipulated pay­
ments and otherwise to perform his part of the contract.

Action for specific performance of a contract for the sale of 
land.

The relief sought was denied.
IV. E. Dunn, for plaintiffs.
J. F. Tlarc, for defendant.

Johnstone, J. :—The plaintiffs (T. Goode. W. L. Stipp. and 
C. C. Pickard) sue for specific performance of an agreement, 
bearing date July 8, 1910, entered into by the defendant for the 
sale of the lands in question to the plaintiff Thomas Goode for 
the sum of $3,280, payable $240 in cash, the balance, $3,040, to 
be paid by delivering to the defendant or his order, the pro­
ceeds of fifty acres of crop (less cost of threshing) each year 
free of charge at the most convenient elevator. Said delivery 
to be made on or before the 1st of January in each year be­
ginning with the year 1911. The proceeds to be applied in the 
reduction of the purchase price, $3,280, or so much thereof as 
might from time to time remain due and owing, and interest at 
the rate of six per cent, per annum from July 8, 1910. In­
terest to be paid yearly on the 1st of January until the whole of 
the moneys payable are fully paid, the first payment of in­
terest to be made on January 1, 1911. No part of the purchase 
price, $3,280, or of the interest thereon has ever been paid, and
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then* remained due and unpaid when this action was brought 
$2411. and the interest thereon, and also the interest on $3,040.

On July 13, 1911, the plaintiff Goode assigned his interest 
in the said lands and in the said agreement to his co-plaintiffs 
contrary to the provision contained in the said agreement that 
no assignment of the agreement should be valid unless it should 
be for the entire interest of the purchaser and be approved and 
countersigned by the vendor or his agent.

On November 2, 1911, the plaintiff Stipp wrote to the de­
fendant at Mantroville, Minnesota, enclosing by registered let­
ter the assignments from Goode to himself and Pickard for the 
defendant’s approval. This letter was written from the King’s 
Hotel. Regina, where Stipp said he was then working ; at what 
he did not say. On Xovemlier 6, following, Messrs. Norton & 
Norton, solicitors for the defendant at Mantroville, wrote Stipp 
in reply that Hum declined to consent to the assignment of 
Goode to Stipp and Pickard : that he had not been paid the cash 
payment of $240, called for by the agreement or the interest 
past due, nor had he received his share of the crop. Messrs. 
Caldwell & Dunn, then, by wire of the 17th, requested to know 
if Hum would consent on payment of $480, and interest. Messrs. 
Norton & Norton wired in reply that they were awaiting in­
formation from Moose Jaw, and as soon ns received they would 
advise as to what would la* done with the offer. On the 18th, 
next day, Messrs. Caldwell & Dunn forwarded to Messrs. 
Norton & Norton, $690.40, said by the former to be the amount 
then due for principal and interest. The defendant’s solicitors, 
on the 29th November, wrote acknowledging receipt of draft 
and stated they were still awaiting reply from Moose Jaw. On 
Decern l>er 7, 1911, Messrs. Norton & Norton returned this money 
to Messrs. Caldwell & Dunn with an intimation that Huro would 
treat the contract in question as at an end.

These are the principal facts as found by me. The plain­
tiffs rely upon a waiver by the defendant of the formal legal 
tender of the amount due to him for principal and interest. 
Relief by way of specific performance is in the discretion of the 
Court. The Court in exercising jurisdiction has regard to the 
conduct of the plaintiff, and to circumstances outside the con­
tract itself, and the mere fact of the existence of a valid con­
tract is not conclusive in the plaintiff’s favour. The plaintiff 
on his part must have been always ready and willing to perform 
the contract to entitle him to performance. I think, in the 
circumstances of this case it would be inequitable to interpose 
for the purpose of granting the relief asked by the plaintiffs in 
their statement of claim. The contract may lie said to la* per­
sonal in its nature. The defendant residing in Minnesota, being 
desirous of selling the lands in question owned by him, enters
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into an arrangement with the plaintiff Goode, a farmer of El­
bow, Saskatchewan, to buy on what is generally known as the 
crop payment plan, that is an agreement to pay for the land 
in the manner before set out. Burn sells to Goode. There were 
several different elements which had to be taken into considera­
tion on the entering into of such an arrangement. Was. first of 
all, the proposed purchaser a farmer ? Was he a person callable 
of cultivating the land in a good and huslmndlike mannerT 
Because, were he not such a person, the payments agreed to he 
made were very likely destined not to be made. The land would 
as well lie in danger of injury through poor cultivation. The 
vendee would also have to be a person the vendor was satis­
fied would he likely to return to the vendor his share of the 
crop, and various other circumstances would have to be taken 
into consideration before entering into a contract of such a 
peculiar nature. What assurance had Buro (even were he com­
pelled to seek any) that the assignees of Goode would be likely 
to carry out the contract entered into by Goode? Appearances, 
I must say, were against it.

A contract by Goode to assign the agreement in question 
could not be enforced by way of specific performance because 
of the provision against assignment liefore referred to and 
Buro’s refusal to approve: Weathcrall v. Geering, 12 Yes. 501. 
And why should it be enforced in this action against Buro?

The plaintiffs, moreover, do not allege in their statement of 
claim that the moneys required by the contract to be paid on 
specified dates were paid, or that the plaintiffs were always 
ready and willing to pay, nor was it attempted to be proved at 
the trial, nor was then* any allegation or proof of payments de­
ferred, and considering this case entirely apart from the ques­
tions of notice of cancellation and tender, I think the plaintiffs 
are not entitled to succeed. They were never ready and willing 
to carry out the contract of purchase.

There will, therefore, be judgment for the defendant with 
costs.

SASK.
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Johnstone, J.

Action dismissed.
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Alberta Supreme Court. Trial before Walsh, ./. May 1, 1913.

1. Weeds (§1—2)—Noxious Weeds Act (Alta.)—Civil action to in­

May 1.
jured l'AKTY.

Under the Noxious Weeds Act, 7 Edw. VII. (Alta.) eh. 1.1, see. 4, 
making it an offence for an owner to fail to destroy all noxious weeds 
on his land, the owner is liable in damages for injuries resulting to 
his neighbour's crops by reason of the spreading of such noxious 
weeds on to the neighbour's land.

I Winierburn v. E.Y. rf P R. IV. Co., 1 A.L.K. 298; White v. (l.T.P. 
Ry. Co., 2 A.L.R. 522 ; and (/rand Trunk Pacific R. Co. v. White, 4.'I 
Can. SX'.R. 927, referred to.]

Statement Action to recover da mages for the loss of a part of a wheat 
crop belonging to the plaintiff through the alleged neglect of 
the defendant in allowing his adjoining premises to become over­
run with a noxious weed.

Judgment was given for plaintiff.
IV. M. Campbell, K.C., for plaintiff.
A. B. Mackey, for defendant.

Walsh, J.—The plaintiff sues to recover the damages which 
he claims to have sustained through the destruction of the greater 
part of his wheat crop in the year 1912, by a noxious weed 
known as tumbling mustard. He alleges that this weed took 
root in his ground from seed deposited there from a growth of 
the same which the defendant allowed to mature on his land, 
which is separated from that of the plaintiff only by a road al­
lowance.

That the defendants’ land was rank with this growth is not 
disputed. That he failed to destroy the same is practically ad­
mitted, and that these weeds after rotting off at the base of the 
stem, as is their habit, lodged on the plaintiff’s land and covered 
up one of his fences, is not open to question. These at any 
rate are my findings of fact. I have absolutely no doubt and
I further find as a fact that the seeds of these weeds were in 
this manner deposited in the plaintiff’s land and took root 
there and grew up and choked out a portion of his wheat 
crop.

This weed is a noxious weed within the Noxious Weeds Act, 
statutes of Alberta, 7 Edw. VI1. eh. 15, sec. 2. Sec. 4 of that 
Act provides that “every owner or occupant of land shall 
destroy all noxious weeds thereon and if he makes default in 
so doing he shall be guilty of an offence.” The weed inspector 
for the district notified the defendant under sec. 5 of the Act 
to pull these weeds and he failed to do so. In this he was 
grossly indifferent to the interests of the plaintiff and his other 
neighbours.

I doubt if the defendant could be held liable for such a 
claim as this at common law: see Giles v. Walker, 24 Q.B.D.
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656. I think though that he is liable for the breach of the 
statutory duty imposed upon him under sec. 4 of the Act. Beck,
J. , in delivering the judgment of the Court in WinUrburn v.
K. Y. it P. Ii. W. Co., in 1 A.L.R. *268, at .108 says:—

I think that the law is that where a statutory duty is imposed, the neg­
lect by the party upon whom the duty is imposed to fulfil the duty gives 
a right of action to any party suttaining damage in consequence of the 
breach of the statutory duty unless the terms of the enactment are such as 
clearly indicate that the statutory duty is imposed only for the benefit of 
a class of persons of which the plaintiff is not one or only to avoid certain 
consequences in which those complained of are not included.

The same learned Judge in delivering the judgment of the Court 
in White v. G. T. P. lit/. Co., 2 A.L.R. 522, at 540 re-affirmed 
this view of the law. Roth of these are judgments of this Court 
en banc. The judgment in the latter ease was reversed by the 
Supreme Court of Canada, Grand Trunk Pacific It. Co. v. 
White, 43 Can. S.C.R. 027, but in reversing it, I do 
not understand that the principle enunciated as above 
by Beck, J., was disagreed with, but its application to the 
statute there in question made by him was not approved of. I 
need therefore go no further in my enquiry into the state of the 
law upon this branch of the ease. The statute in question is 
clearly not within either of the exceptions noted by Reck. J. 
I think it plain that it was passed for the benefit of the owners 
and occupants of other lands so that their lands might 1m* kept 
free from weeds originating in lands other than their own. The 
plaintiff is one of the class for whose benefit the statute was 
passed and the consequences which it aims to avoid are exactly 
those which have happened here.

Evidence was given to induce the belief that the weeds which 
grew upon the plaintiff’s land came either wholly, or in part 
from other sources. I think that if the evidence established 
that there was a substantial and ascertainable portion of the 
damage done fairly to be attributed solely to the fact that the 
plaintiff’s land was seeded with weeds which came from places 
other than the defendant’s land there should be a proper deduc­
tion in that respect from the amount for which he would other­
wise be liable. This is the conclusion which Ï draw from my 
reading of Nitro Phosphate, etc. v. London, etc., Co., 0 Ch.D. 
503, adapting to the facts of this ease as nearly as may be as 
I have done the language of James, L.J., at 527. in delivering 
the judgment of the Court of Appeal. 1 do not see, however, 
how upon the facts of this ease any such deduction can he made. 
The evidence under this head is for the most part that there were 
weeds of this kind growing upon other lands in that district, 
and I was practically asked to draw the inference that some 
of the seeds from them found their way to the plaintiff’s land. 
Some evidence was given that before the year of which the
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ALTA. plaintiff complains weeds of this kind were growing on 
S. C. h*8 I do not credit this evidence, but accept the state-
1013 ment of the plaintiff to the contrary. Even if there was satis-
— factory evidence that other causes contributed to the wrongs of
i.itton which the plaintiff complains, which I do not think is the case, 

Stanos. there is absolutely nothing to shew me what portion of the plain-
w"üühTj. 1088 is to be attributed to them and I would therefore, be

unable to make tin- proper deduction on that account from the 
amount of the entire loss for which I think the defendant is 
otherwise liable.

The amount claimed by the plaintiff is $1,400. This, I 
think is very largely in excess of the amount to which he is en­
titled. Mr. Campbell cited to me the case of Smith v. Consoli­
dated, etc., 11 W.L.R. 488, in support of his contention that the 
full market value of the ripened wheat crop less the cost of reap­
ing. threshing and marketing it should be awarded to the plain­
tiff. That case appears to me, to be an authority against, rather 
than in support of this proposition: but it is distinguishable in 
its facts from the present case. Here the plaintiff sowed 70 
acres of his land with wheat, 10 acres of which were saved from 
destruction, he having been able to pull the weeds from that 
area. The wheat growing upon it was harvested and the results 
from it are known. Rut for the weeds, the plaintiff would have 
harvested the wheat growing on the other 60 acres with the 
same results per acre as those secured from the 10 acres, for the 
70 acres were in a block and I do not think that any climatic 
or other conditions existed which would have resulted in vary­
ing yields from different parts of the block. This, I think, 
makes inapplicable here the language of Hunter, C.J., in Smith 
v. Consolidated, 11 W.L.R. 488, that allowance should be made 
for possible blights, untoward weather, want of market, etc.” 
and that there should be taken into account “the possibilities of 
failure and mishap as well as of a dull season.”

What 1 think the plaintiff is entitled to is in the first place, 
the value of the crop thus destroyed less the cost of reaping, 
threshing ami marketing it, and this T fix at $(>22 which I figure 
out as follows. I find that the total yield from 60 acres would 
have been 1.200 bushels 'being 20 bushels per acre as established 
hv the yield from the 10 acres. I find that the current market 
value for this wheat at the time when the plaintiff could have 
marketed it was seventy cents per bushel, so that the gross 
value of his destroyed crop was $840. I deduct from this $60 
as the cost of reaping being at the rate of $1 per acre, $108 for 
threshing, being at the rate of nine cents per bushel and $50 
for marketing it, making in all $218 which, being deducted from 
$840, leaves a balance of $622. The plaintiff was obliged to mow 
down 25 acres of the crop for which I allow $10, being at the
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rate of forty cents per acre, anil this, being added to the above 
sum of $622, makes $622 in all, which I award to the plaintiff.

The plaintiff ploughed up the remaining acres of the 60 
acres which he re-seeded, hut this second crop wax a failure 
partly on account of the lateness of the period of sowing. lie 
claimed the cost of this ploughing and seeding, but he is not 
entitled to it. It was not a prudent tiling for him to do, for 
he should have known that there would lie no result from so late 
a sowing. He also claimed damages for the future injury to his 
land from this growth of weeds, hut this claim was withdrawn.

There will be judgment for the plaintiff for $622 and costs.

Judgment accordingly.

8. C. 
1013

Flitton

SMITH v. NORTH CYPRESS.
Manitoba King’ll Bench, Mathers, C.J.K.B. Mag 1. 101.1.

1. Intoxicating liquors (§IC—3.1)—Local optiox bylaw—Prior pub­
lication of notice.

Tlio provision of s<*v. 00 of the Liquor License Act. R.S^M. 1002, 
eh. HU. os nmemlcd by 1 Geo. V. (Man.) oh. 2ô. sec. 1. requiring the 
jmhliention of a notice of a proposed loenl option hv-law within two 
weeks from the second reading of the by-law is mandatory and a failure 
to substantially comply with this provision is fatal to the validity 
of the by-law and the curative provisions of sec. 7ti (a) of that Act 
do not apply.

[Batch v. Oakland, lb Man. L.R. <192: ami Shair v. Portage la 
Prairie, 20 Man. L.R. 4(10, followed.]

Application to quash a local option by-law.
The by-law was quashed.
F. M. Bitrbidgc, for the applicant.
//. R. Hooper, for the municipality.

Mathers, C.J.K.B. :—This is an application to quash local 
option by-law No. 346 of the rural municipality of North Cypress. 
Nine objections in all are taken to this by-law, hut I only find it 
necessary to consider one.

Section 66 of the Liquor License Act, as amended hv eh. 25, 
sec. 1, of the Acts passed in 1911. provides that the council shall, 
within two weeks after the first and second readings of the pro­
posed by-law and before the third reading and passing thereof 
publish in some newspaper in the municipality if one he pub­
lished therein and if not in the newspaper published nearest to 
such municipality and in the Manitoba Gazette a notice stating 
the object and purpose of the proposed by-law, etc.

The by-law received its first ami second readings on October 
12. 1912. The first publication of the notice required by sec. 
fifi in a newspaper took place on November 1, 1912. and the first 
publication of the notice in the Gazette was on November 9. 1912.

K. B. 
1913
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The objection is that the requirements of see. G6 have not been 
complied with, and that therefore the by-law should be quashed. 
In my opinion the objection must be sustained.

That the provision of this section as to the publication of 
notice is mandatory and that failure to comply with this pro­
vision is fatal has been decided in numerous cases in this pro­
vince commencing with the decision of the late Mr. Justice 
Killam in Hall v. South Norfolk, 8 Man. L.R. 430. To the same 
effect are He Cross v. Town of Gladstone, 15 Man. L.R. 528; 
Little v. McCartney, 18 Man. L.R. 123; Hatch v. Oakland, 19 
Man. L.R. 692, and Shaw v. Portage In Prairie, 20 Man. L.R. 469. 
Quite consistent with these Manitoba cases are the decisions in 
the Province of Ontario.

The notices in this case, in order to comply with the statute, 
ought to have been published on or before October 28, 1912. As 
they were not so published the by-law must be quashed unless 
it is saved by the saving provision introduced into the Liquor 
License Act as sec. 76(a).

This section says:—
No local option by-law or repealing by-law shall bo declared invalid 

by reason of non-compliance with the provisions of this Act covering the 
case as to the taking of the poll or the counting of the votes or by reason 
of any mistake in the use of the forms contained in this Act or by reason 
of any irregularity, if it appears to the tribunal having cognizance of the 
question that the proceedings on the petition and the voting were conducted 
substantially in accordance with the requirements of this Act and that 
such non-compliance, mistake or irregularity did not alTect the result of 
the voting.

It will be observed that this clause does not extend to all 
provisions of the Liquor License Act relating to local option 
by-laws, but is expressly confined to the provisions of the Act 
as to the taking of the poll or the counting of the votes or 
the use of the forms contained in the Act or to irregularities. 
If the provision which has not been complied with relates to 
any of these matters then the by-law shall not be declared in­
valid, if it appears to the Court (1) that the proceedings on the 
petition and the voting were conducted in substantial accord­
ance with the requirements of this Act, and (2) that such non- 
compliance, mistake or irregularity did not affect the result of 
the voting.

Section 76(a) is practically identical with sec. 204 of the 
Ontario Municipal Act which has been held in that province to 
apply to local option by-laws. The provision as to publication 
of the notice required by sec. 66 cannot be said to relate to the 
taking of the poll or the counting of the votes. It manifestly 
does not relate to the use of the forms contained in the Act. 
Then is it an irregularity!
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It was held in Re Bell and Township of Elgin, 13 O.L.R. 
80, by the Divisional Court that the omission in a local option 
by-law of the time and place where votes are to be summed up 
as provided for by sock 341 and 342 of the Ontario Municipal 
Act was more than an irregularity and that such a defect was not 
cured by sec. 204 of the Municipal Act. In the later case of 
Schumacher v. Town of Chcslcy, 21 O.L.R. 522, the view was 
expressed by Mr. Justice Riddell that the Ontario sec. 342, 
which provides for the actual appointment of scrutineers pur­
suant to the provisions of the by-law, related to the taking of 
the poll, but that sec. 341 which related to the fixing by the 
by-law of the time and place for the appointment of scrutineers 
did not relate to the taking of the poll.

I cannot hold that the entire omission to publish the notice 
required by sec. 6fi within the two weeks prescribed by the 
statute was an irregularity. To my mind it is a matter of sub­
stance and must be substantially complied with or the defect is 
not cured by the curative provision.

I arrive at this conclusion with much regret. As stated by 
Meredith, C.J., in Hickey and Town of Orillia, 17 O.L.R. 317 
at 323:—

My inclination would always he. in dealing with matters of machinery, 
to endeavour to uphold, if possible, a by-law notwithstanding mistakes 
upon the part of unskilled officers in complying with the exact provisions 
of the statute as to the manner of taking the votes, the preparation of 
the lists and matters of that kind.

It is a very serious thing, after the electors have gone through the 
stress of a contest of the kind that these contests are. ami the statutory 
majority has been polled in favour of the by-law, that some trifling irregu­
larity on the part of some officer, entirely innocent, and which in all prob­
ability has not had the slightest effect upon the result, should he held to 
undo wliat has been done.

I must assume, however, that the Legislature had a purpose 
in view in requiring the notices required by sec. fifi to be pub­
lished within two weeks from the second reading of the by-law, 
which the municipal officers are not at liberty to disregard.

An order must go quashing the by-law with costs.
By-law gnashed.

MAN.
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MAN. CAMPBELL v. CANADIAN NORTHERN R. CO.

C. A. (Decision No. 2.)

Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, Cameron, 
and llaggart, JJ.A. June 9, 1913.

une !l 1. Railways (gill—15)—Accidents at crossings— Negligence—On- 
htbucti.no view—Collision with automobile.

A railway company that permits the end of a string of freight ears 
to project, into a highway for some time, in violation of see. 2711 of 
the Canada Railway Act. so as to obstruct the public view of ap­
proaching trains, is liable for a collision lietween an engine and an 
automobile driven by the plaint ill" who. although he exercised due care, 
was uliable. Iiecause of such obstruction to see the engine in time 
to avoid the collision.

2. Railways ( g IV 2—111 )—At crossing»—Collision with automobile
—Contributory negligence—Duty of driver to htoi\ look and

It is not contributory negligence to drive an automobile across a 
railway track at a sjieed of eight miles an hour at a public highway 
crossing, although the plaintiff knew that trains and engines were 
liable to pass at any time, where, by reason of cars negligently left 
projecting into the highway, it was im|Hwsible for him to discover the 
approach of an engine, although the statutory signals were given, where 
the plaintiff and those riding with him looked and listened liefore 
going upon the track without hearing the engine, which was travel­
ling "light.”

[Campbell v. Canada Sort hern R. Co., il D.L.R. 777, reversed. ]
3. Highways (gill—15)—Width—Over railway—Restricting to fob

TION DEVOTED TO HIGHWAY TRAFFIC.
The right of the public in a street over a railway right of way is 

not limited to the jiortion planked and gravelled for traffic by reason 
of the fact that no town by-law was adopted for o|»ening the street, 
under sis1. 705 ( h ) of eh. 57 of H and il Kdw. VII. after the crossing 
wiia ordered by the Hoard of Railway Commissioners, where, prior to 
application to the Board, a by-law was passed authorizing the ex­
tension of such street across the right of way of the railway company; 
and the latter acquiesced in the o|s>ning of the road for its full width, 
and Hultsequently recognized its existence.

Statement Appeal by plaintiffs from decision of Metcalfe, J., Campbell 
v. Canadian Xorthcrn R. Co., 9 D.L.R. 777.

The appeal was allowed and judgment given for both of the 
plaintiffs.

II. ,/. Symimjlon, for plaintiffs.
0. II. Clark, K.C., for defendants.

perdue,j.a. Peudue, J.A.:—On July 10, 1912, the plaintiff was driving 
an automobile from St. Boniface to Transeona. Along with him 
were an acquaintance named Purvis, and plaintiff's wife and Ins 
two young children, one of them being the infant plaintiff, aged 
two years, and the other a still younger child in its mother's arms. 
They travelled along Marion street in St. Boniface, which is the 
highway generally taken by persons going from St. Boniface to 
Transeona. That street crosses the defendants’ right-of-way 
diagonally, the angle between the street and the railway as one 
travels easterly to Transeona being about thirty-three degrees 
on the left or northerly side, and the angle upon the right-hand 
side being alxnit a hundred and forty-seven degrees. Three lines
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of defendants’ railway cross Marion street at this point. The 
defendants had for some time used two of these lines for the 
purpose of leaving cars upon them. The main line ran in the 
centre, the lines used for storage purposes being upon each side 
of the main line, all being upon the one right-of way and the one 
grade. At the time when the accident in question occurred, 
and for some time previously thereto, a number of cars had been 
left standing upon the side tracks. Four cars were standing partly 
upon the street at the crossing. To the right, as one travelled 
easterly, a long line of cars had been left standing on the nearer 
of the side tracks, the car nearest the crossing being partly on 
the street, and the northerly end being only seven feet from the 
plank crossing over the rails. This line of cars would be within 
five or six feet of the cars passing along the main line. There 
were also cars on the left of the crossing. The effect of the long 
line of cars to the right was to obstruct the view of the main line 
for a considerable distance.

When nearing the crossing the plaintiff slowed up to about 
eight miles an hour. Both he and the man Purvis, who was with 
him in the car, heard no whistle or sound of bell, and saw nothing 
approaching on the railway from either side, although they both 
looked and listened, knowing that the crossing was a dangerous 
one. Another party who was travelling behind them at a distance 
of 150 yards did not hear a bell or whistle or see an engine coming. 
The cars which were encroaching on the street from either side 
left an opening at the crossing of about twenty-five feet. As the 
plaintiff attempted to run his automobile through this opening 
lie collided with an engine which was proceeding northerly along 
the main line. In this collision the automobile was greatly 
damaged, and the plaintilf and the elder of the two children 
were severely injured. The accident occurred at 5.45 p.m. on a 
calm, clear day.

As might lie expected in a case like this, there is flat contra­
diction between the plaintiff's witnesses and the defendants' em­
ployees as to whether the statutory warning was given by the 
persons in charge of the engine. The trial Judge has found as a 
fact that the whistle was sounded and the licit rung. Without 
expressing agreement with this finding, it is one with which this 
Court would not interfere, it being a finding on conflicting evi­
dence by the trial Judge who heard and saw the witnesses.

The trial Judge finds that the defendants were guilty of 
negligence in leaving cars standing upon the crossing. Assuming 
the crossing in question to lie part of a public highway, I think 
it is clear that the defendants committed a breach of sec. 279 
of the Railway Act (Can.) in leaving ears encroaching U|xm the 
highway. The evidence shews that these cars had been there for 
some time before the accident. If we assume that the railway 
company had a right to leave a long string of cars on their own 
land adjoining the crossing, the plaintiff would have had a fairly
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good view of the main line to the right if there had been no car 
standing partly on the highway. By reason of the obtuse angle 
between the highway and the railway to the right, the plaintiff 
could, if the view was not obstructed, see further southerly along 
the main line than he could if the highway had crossed at right 
angles. It is obvious that each foot by which the car encroached 
on the highway made, by reason of the angle, a considerable 
difference in the distance which the plaintiff could see along the 
main line to the right. If the car had not been standing where 
it was, it is clear from the evidence and from an examination of 
the that the plaintiff might have seen the engine coming 
on the main lino an appreciable time before he did. I think 
he would have had time either to stop his automobile, or at 
all events to have swerved to the right so as to avoid the engine, 
the angle permitting the turn to Ik* easily made. I think that 
the defendants by leaving the car partly on the right-of-way 
obstructed the view and caused the accident. In so leaving the 
car they were negligent and they also committed a breach of the 
statute. They should, therefore, be liable for the damages, 
unless they can prove that the plaintiff by the exercise of reason­
able care could have avoided the accident.

The learned trial Judge found that the defendant was “not 
paying the attention to the surroundings that, under the cir­
cumstances, he should have paid, and that his want of care con­
tributed materially to the accident.” The reasons for this finding 
are given by the trial Judge as follows:—

What would a prudent man do under the circumstances? I am forced 
to the conclusion that a prudent man approaching a track where he knows 
that trains, yard engines and handcars are liable to pass at any moment 
to and fro, finding his view obstructed by standing cars, and knowing, 
as the plaintiff admits, that it was thus made dangerous, would, when ap­
proaching the crossing, reduce his speed to the lowest possible speed, and 
would exercise care both by looking ami listening. The plaintiff could have 
reduced the speed of his car to one or two miles an hour; instead of that lie 
goes over the crossing, ns he himself says, at eight miles an hour. There 
is no doubt that the car going at eight miles an hour cannot be stopped 
within as short a distance ns if it were going at a lesser rate of s|>ecd. I 
fail to understand why, if the plaintiff had exercised the caution which I 
think under the circumstances he ought to have exercised, he did not hear 
the bell, or see the moving top of the smoke-stack of the engine.

With great respect, I cannot, upon the evidence, come to 
the conclusion that the plaintiff was guilty of negligence disen­
titling him to recover. The evidence shews that l>oth he and 
Purvis looked and listened, and that neither of them saw' or heard 
the engine approaching. The man, Maranda, who was 150 
yards behind, neither heard nor saw the engine before the collision 
occurred. It might have been an act of prudence to have slowed 
up or even to have stopped the automobile while one of the party 
got out and looked up and down the track, but the failure to take

4
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It was contended by the defendants that the portion of their 
right-of-way at the intersection of Marion street was not included 
in or made part of the highway.

The railway had been constructed before the opening of 
Marion street at that point. On September 28, 1908, the city 
of St. Boniface passed a by-law opening as a public street the 
portion of Marion street from Rue de Meuron to Bourget 
road, the portion so o()ened being shewn and coloured pink on 
a plan annexed to the by-law. This street led up to and beyond 
the point of intersection where the accident occurred. The 
portion of the railway right-of-way where the street would inter­
sect the railway was not coloured pink on the plan. The city 
corporation at that time had not obtained leave under the Railway 
Act to construct the street across the railway.

In 1911 the city of St. Boniface ", under sec. 237 of the 
Railway Act (Can.) to the Board of Railway Commissioners for 
Canada for authority to construct Marion street across the de­
fendants’ railway at the point in question. On February 0, 1911, 
the Board made the following order:—

Upon the r<‘iM>rt of un engineer of the Board approving of the said 
plan and profile, the Railway Company not offering any objection: It is 
ordered that the applicant be, and it is hereby, authorized to construct 
Marion street, in the city of St. Boniface, across the track of the Canadian 
Northern R. Co., as shewn on the plan and profile on file with the Board 
under the said file No. 16027. in accordance with the general regulations 
of the Board affecting highway crossings, as amended May 4. 1910.

such excessive precautions did not constitute negligence on the 
part of the defendant. The speed of eight miles an hour at which 
he approached the crossing was a reasonable one. It is true that 
if he had slowed up to two miles an hour the accident might have 
been avoided. On the other hand, if he had rushed through at 
twenty miles an hour he would have l>een over the crossing 
before the engine reached it. The plaintiff had no reason to 
believe that the crossing was immediately dangerous by reason 
of any engine or moving train being in tin- vicinity. He knew 
it was a place where caution should be observed, but I cannot 
find that he neglected any precaution hi* was IhiiiikI to take. 
No doubt the long line of ears muffled the sound of the whistle 
and bell, if they were sounded. I can understand this happening 
on a hot July day. The same cars would, as the plaintiff neared 
the crossing, completely hide the smoke-stack from his view. 
He was sitting in an automobile, and the tops of the cars would 
be a considerable height alx>vc him. The smoke-stack of an 
engine would be completely hidden behind them. The light 
engine seems to have been drifting homeward on a level track at 
about ten miles an hour. It was probably emitting little, if any, 
steam or smoke.

A3C
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The authority there given is to construct Marion street across 
the track of the railway. This permitted the construction of the 
street to its full width across the track. Nothing is said in the 
order as to there being more than one track. The intention of 
the order was to permit the city of St. Boniface to construct 
Marion street across the railway at that point, and if more than 
one track existed there at the time the order was sufficient to in­
clude the right to cross such additional track or tracks. In 
accordance with this order the railway fences were torn down to 
the full width of Marion street, namely, sixty-six feet at right 
angles across the street. A plank crossing and approaches were 
constructed, which have since been constantly used by the 
public. The street has, in fact, become the usual highway for 
traffic between St. Boniface and Transcona. The defendants 
assented to this user, and have treated the crossing in question 
as a regular highway crossing. There is no foundation for the 
contention that the highway must be limited at that point to 
the mere width of the plank crossing. The order permits the 
opening of the street to its full width, and that was, no doubt, 
the intention of the city.

It is argued that after the order of the Board was made the 
city of St. Boniface should have passed another by-law opening 
up the street across the railway, under sec. 705, sub-sec. (6), of the 
St. Boniface city charter, 7 & 8 Edw. VII. ch. 57. That section 
enables the city to pass by-laws for

establishing, opening, making, preserving, improving, maintaining, widen­
ing . . . within the city any highway or road through, over, across 

. . . or upon the railway and lands of any railway company.

within the jurisdiction of the council. No by-law subsequent 
to the order of the Board of Railway Commissioners was put in.

The intention of the by-law of September 28, 1908, was, as the 
recital shews, to open and continue Marion street from Hue de 
Meuron to Bourget road. This would necessarily mean that 
the street was to cross the railway as a continuous line of highway 
as soon as the Board of Railway ( ommissioners gave the necessary 
permission. Upon receiving authority from the Board to cross 
the railway the intention was rendered effective. I do not think 
that any further by-law was necessary. On this point I would 
refer to the opinion of Chief Commissioner Killam in Re Reid 
and Can. All. R. Co., 4 Can. Ry. (’as. 272, at 275.

The defendants not only recognized the existence and validity 
of the crossing by treating it as a duly authorized crossing, but 
by their answers to the interrogatories, sworn to by their general 
superintendent for this Province, admitted that their railway 
actually crossed Marion street at that point. The following 
interrogatories were delivered to the defendants under hile 407B, 
5 & G Edw. VII. (Man.) ch. 17, and the following answers received :
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1. Did the Canadian Northern R. Co., on the 10th day of July, 1012, 
own a line of railway which crossed Marion street in the city of St. Boni­
face? The answer to interrogatory No. 1 is “Yes.”

2. Were the Canadian Northern It. Co. on the 10th day of July, 1012, 
operating a line of railway which crosses Marion street in the city uf St. 
Boniface?

The answer to interrogatory No. 2 is “Yes.”
3. Hoxv many tracks owned or operated by the said company were 

lying across Marion street in the city of St. Boniface on the 10th day of 
July, 1912?

The answer to interrogatory No. 3 is “Three.”

In view of these admissions and of the user of the crossing by 
the publie with the assent of the defendants, I think that at all 
events the onus was cast upon the defendants to prove, if they 
could, that the street was not constructed or validly established 
across their right-of-way.

I think the appeal should In* allowed with costs, the judgment 
in the Court of King’s Bench set aside with costs, and a verdict 
entered for each of the plaintiffs. Ralph S. Campbell suffered 
much damage. His automobile, for which he had paid $2,200 
a short time before the accident, was almost wholly destroyed. 
He suffered severe injury and a considerable loss of time, and In- 
paid considerable amounts for hospital charges and medical 
attendance. 1 think the damages awarded to him should In- 
assessed at $2,500.

The infant plaintiff, Isabel Campbell, had her nose badly 
broken and was severely injured. The broken nose is likely, 
according to the medical evidence, to result in a permanent dis­
figurement, a serious thing for a girl. I think the damages to the 
infant plaintiff should be assessed at $500.
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Cameron, J.A.:—This action is brought against the de- camera, j.a. 

fendant company by the plaintiff for himself and as next friend 
of his infant daughter, to recover damages occasioned by the 
collision of his motor car with a switch engine belonging to the 
company, which collision was due, it is alleged, to the negligence 
of the company.

It appears that the plaintiff, who had been in the business 
of transporting passengers by his motor from Winnipeg to Trans- 
cona, on July 10 took his wife, two infant children, and a passenger 
named Purvis, with him, intending to go to Transcona from this 
city. He drove in an easterly direction along Marion street in 
the city of St. Boniface, and when he approached the point where 
the Canadian Northern Railway tracks are crossed by the street 
he slackened speed. He found the street, as he approached the 
crossing, “blocked on the north and the south side of the street, 
leaving a space of about 25 ft.” It was blocked, he says, with 
“box cars, standing on the siding, so that I hadn’t any view of 
the main line whatever.”
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The plaintiff, who had repeatedly gone over this crossing in 
the previous two months, says:—

I wan watching for trains, an I always do, knowing it to be a dangerous 
crossing, and I could neither see smoke or steam, or hear a whistle or a 
bell ringing. When 1 approached the crossing 1 did not see the locomotive 
and 1 wasn't over two feet from the foot-board on the front of the engine, 
and 1 didn't have time to stop my car in so short a distance.

There was a lxix-ear close up to the plank crossing on the 
right as the plaintiff approached. The end of the footboard in 
front of the engine struck the front of the radiator on the front 
of the motor. The plaintiff and all the others, with the exception 
of the youngest girl, were thrown out, and he and the elder little 
girl sustained painful injuries, and the motor car was practically 
demolished.

The plaintiff is positive that there was no In-11 rung or whistle 
blown. Purvis says the same. According to the plaintiff he 
had been going at the rate of ten or twelve miles an hour until 
approaching the crossing, when he slowed down to alxmt eight 
miles an hour: p. 25. The plaintiff had no speedometer, and 
relies on his own judgment as to speed. He slackened spml by 
lessening the gasoline supply, and this was done alxmt two hundred 
feet from the crossing: p. 30. It was at a distance of three or 
four hundred yards that he recognized that he could not see down 
the line because of the ears: p. 31. Purvis corrolxirates this 
evidence, and says that the plaintiff was not going over eight 
miles an hour if he was going that : p. 70.

Miranda, who was also engaged in the “auto-livery” business, 
followed the plaintiff on the occasion in question at a distance of 
from 150 to 200 yards: p. 38. He says, “ we were generally watch­
ing ourselves to go across this crossing.” He heard no whistle 
or bell and saw no smoke or steam : p. 39; and noted the cars 
standing on the track on Ixith sides of the road, leaving an opening 
of about 25 feet. He says that the plaintiff was not going as fast 
as he was himself, and he was going at eleven miles an hour.

The evidence of the plaintiff on the point of ringing the lx-11 
and blowing the whistle was directly controverted by the defence. 
The learned trial Judge, as I take it, has found that the company 
complied with law in these matters, and there is evidence to sustain 
that view, and I am not disposed to question the finding.

If the defendant’s cars obstructed this highway contrary to the 
provisions of the Railway Act, there is established against it a 
prima facie cast* of negligence. The by-law of the city of St. 
Boniface, put in evidence, declared that “portion of land coloured 
pink on the plan,” lw-ing a production of Marion street across 
the railway “opened as a public street.” Application was then 
made to the Railway Board for an order, which was accordingly 
made, authorizing the city of St. Boniface to construct Marion 
street across the track. The objection is made that, as there
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was no subsequent by-law declaring open that portion of the 
street covering the right-of-way where the street crossed it (not 
coloured on the plan), such portion remained the property of the 
railway company. That is to say, sub-sec. (6) of sec. 705 of the 
St. Boniface charter was not complied with. In any event, 
if any portion of the crossing is to be considered a highway, it is 
argued that that portion only occupied by planking and actually 
used by the public can be considered such, and the remainder of 
the crossing area continues the absolute property of the company, 
which it is at liberty to use as it may choose, unhampered by the 
provisions of sec. 279 and other provisions of the Act.

In this case the fencing along both sides of the track had l>ecn 
torn down, a crossing signal poet erected, and planking with 
gravel was put down between the tracks to a width of about 
30 feet. There was ditching on the sides of the road apparently 
made by the city. There is an approach on the street lending up 
to the rails and the planking between the rails. It is apparent 
that the public used this crossing and to a considerable extent. 
The railway company evidently, according to the evidence, 
treated it as a highway crossing.

Now, what has been done with reference to this crossing was 
done pursuant to the order of the Board, and with the acquiescence, 
at least, of the company. Heading the by-law and order to­
gether, and keeping in view what was subs<*quently done by the 
city under the order, it seems to me that no further by-law was 
necessary: Reid v. (’nnada Atlantic R. C’o., 4 Can. Ry. Cas. 272, 
per Hon. A. C. Killam, Chief Commissioner.

The term “highway” includes (sec. 2, sub-sec. 11) “any 
public road, street, lane or other public way or communication.” 
The words “public communication” are given a wide significance 
in Canadian Pacific R. Co. v. Toronto, [1011] AX'. 461, at 477:—
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The danger to the public is the same whether its members traverse 
the lines of a railway upon which trains run, as of right, or by express or 
implied permission.

I think, therefore, to the whole width of 66 feet, there was a 
“public communication” traversing the railway tracks at this 
crossing. The city was authorized to construct to the whole 
width of the street, and there was a partial construction by, or 
with the authority and acquiescence of, the city.

It was argued that, even if the highway should, at the crossing, 
be confined within the limits of the planking, there was neverthe­
less such a dangerous condition created by reason of the obstruc­
tions that more was required from the railway company than the 
statutory warnings; that is, that there was a liability imposed 
by common law in addition to that required by the Act. We were 
referred to Jenner v. S. E. R. Co., 105 L.T.R. 131, where the 
jury found that the crossing there in question was habitually
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used for vehicular traffic, and that the company had been guilty 
of negligence in not providing sufficient safeguards therefor. It 
was held that the company was under an obligation to use proper 
precautions. There was no evidence of any failure of the com­
pany to comply with the statutory regulations:—

The railway, at any rate, had laid upon them the obligation of seeing 
that there was nothing in the nature of a trap: p. 133.

A duty is cast on railway companies “to take reasonable pre­
cautions at dangerous points:” Smith v. Niagara, etc., It. Co., 
4 Can. Ry. Cas. 220. We were also referred to Canada Atlantic 
It. Co. v. Henderson, 29 Can. S.C.R. 032, and \Voilman v. C.P.H., 10 
M.R. 82.

On the other hand, it is pointed out that our Supreme Court 
held that under our Act the powers given to the Board to de­
termine the character and extent of the protection given the 
public at the intersection of highways with a railway track at 
rail level, are exclusive, and that a failure to invoke them does 
not take the matter away from that jurisdiction: Crand Trunk 
It. Co. v. McKay, 34 Can. S.C.R. 81. Rut the decision of Mr. 
Justice Davies is not so sweeping as that. For he says, at 101 :—

It by no menus follows from the present judgment of this Court that 
railway eompunies might not be properly adjudged guilty of actionable 
negligence in cases arising out of shunting ears across railway crossings, 
apart altogether from questions relating to the speed of trains and the 
legality of their fencing at highway crossings.

Under the circumstances in this case, it may well be doubted, 
therefore, whether this judgment in the Supreme Court applies. 
Rut, as I consider the highway here extends the whole titi feet 
in width contemplated by the plans and the by-law and order, 
it is not material to make the distinction.

There remains to Ik* considered the defence of contributory 
negligence on the part of the plaintiff, and 1 must say that this 
is a matter that has given me much consideration. The plaintiff 
knew the dangerous character of the crossing and did keep an 
outlook; he watched the track on both sides as lie approached 
it; he slackened his speed; he listened, but heard, he says, no 
hell or whistle; he looked, but saw no escaping steam or smoke. 
His evidence is supi>orted by that of Purvis and Miranda. After 
all, it does seem to me that the determination of this case depends 
on the answer to this question, Was the speed of 8 miles an hour 
at which the plaintiff endeavoured to cross, too great in the cir­
cumstances? It would have been safer, no doubt, had he done 
what the learned trial Judge suggests he should have done, 
slackened to a speed of one or two miles an hour. Or, again, 
he might have stop|>ed altogether and made a personal inspection 
of the main line l>cfore crossing. There is no doubt that the cir-
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cumstancps here were such as to call for the exercise of prudence 
on his part. The plaintiff knew the road, was familiar with the 
crossing, saw the obstructions to his full vision, and had with him 
in his car his wife and children. He was an experienced driver, 
and he did take precautions such as he thought necessary. He 
apparently did everything that the most exacting dictates of 
prudence could have prompted except that he did not slow down 
his car to a speed of one or two miles an hour or stop altogether 
to make a survey of the main line track. Some drivers (but 
certainly not many of them) might adopt one of these two last 
alternatives. Others might not, and 1 daresay many would 
not slacken their speed to the extent the plaintiff did, if they 
slackened at all. But we cannot hold the plaintiff to a standard 
of caution beyond that required of the ordinary man in his posi­
tion.

The defence of contributory negligence, if established, bars 
the plaintiff's right to recover, because it is his negligence, and 
not that of the defendant, that is the proximate or “decisive” 
cause of the loss or damage. The onus of proving that defence 
is on the defendant, by whom it must be affirmatively established. 
As I have said, the whole question here comes down to this narrow 
point, viz., Does the fact that the plaintiff approached this crossing 
at the speed he did constitute such want of care and caution on 
his part as disentitles him to relief? After reflection, I am not 
prepared to hold that it does. It appears to me that the plaintiff, 
while not acting with the greatest degree of caution (as is indeed 
easy to say after the event), did nevertheless exercise such 
ordinary care as might be expected of the driver of a motor car 
in the circumstances confronting him in this case. It is my 
opinion, therefore, that the defendant company has failed in 
affirmatively establishing the defence of contributory negligence.

I think the judgment entered for the defendant must be set 
aside and a verdict entered for the plaintiff for the amounts stated 
in the judgment of Mr. Justice Perdue, with costs of appeal 
and of the Court below.

Haggart, J.A.:—The trial Judge has come to the conclusion 
that the adult plaintiff, Ralph Stewart Campbell, was negligent 
and that his negligence contributed to the accident, and, as it is 
the duty of the trial Judge to find the facts and draw the infer­
ences, I would hesitate before disturbing that finding. Where 
the story of the plaintiff and his witnesses differs from that of 
employees of the company, he accepts the version of the latter. 
He has done so after seeing and hearing the witnesses, and I would 
do so after reading the evidence. It is proved to his satisfaction 
that the bell was rung and that the whistle was blown, as required 
by statute, and that the engine was not running at an excessive 
speed. I would dismiss the appeal of Ralph Stewart Campbell.

I think that Marion street, where it crosses the line of railway,
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is a highway 06 fort wide, and that, notwithstanding any irregu­
larities in the passing of the by-law or in the making of the order 
of the Hoard of Railway Commissioners, it is a highway within 
the legal definition of that term, and also as defined by the inter­
pretation clause of the Railway Act.

I cannot say that the allowing a part of the car to remain on 
the street was the act or thing done which was the cause of the 
injury, so as to make the company liable under see. 427 of the 
Railway Act. It was the long line of cars extending along the 
siding eastward that prevented the plaintilf from seeing the ap­
proaching engine as he approached the crossing.

Hut the adult plaintiff's negligence does not dispose of the 
claim of the infant plaintiff; and there arises the very important 
question, which is, whether the negligence of the father is a defence 
to the claim of the infant plaintiff Isabel, two years of age, who 
was severely injured in the accident.

Waite v. N.E.R., E.B. & E. 719, was a case in which the 
unanimous opinion of three Judges of the Court of Queen’s Bench 
was affirmed by the seven Judges of the Exchequer Chamber. 
The grandmother had charge of a child too young to take care of 
itself, and took two tickets at a railway station for the purpose of 
being conveyed on the railway. While she and the child were 
on the railway and crossing the tracks to take their train, a train 
on another track struck them, killing the grandmother and injur­
ing the child; and the evidence shewed, and the jury found, that 
both the company and the grandmother were guilty of negligence. 
The Court of Exchequer Chamln-r affirmed the judgment of the 
Court of Queen’s Bench, which held that the child couid not main­
tain an action against the company. Chief Justice Cockburn, 
in his reasons, on p. 732, says that
the company must be taken to have received the child as under her 
control and subject to her management. The plea and the finding shew 
that the negligence of the defendants contributed partially to the damage; 
but that the negligence of the person in whose charge the child was and 
with reference to whom the contract of conveyance was made, also con­
tributed partially. There is not, therefore, that negligence which is neces­
sary to support the action.

Pollock, C.B., at p. 733, says:—
There is really no difference between the case of a person of tender 

years under the cure of another and a valuable chattel committed to the 
care of an individual and the action cannot be maintained unless it be 
maintained by the person having the apparent possession.

And Williams, J., at the same page:—
There was here, as it seems to me, from the particular circumstances, 

an identification of the plaintiff with the grandmother . . . The 
person who has charge of the child is identified with the child. If a father 
drives a carriage in which his infant child is in such a way that he incurs 
an accident which by the exercise of reasonable care he might have avoided,
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it would be strange to Ray that, thougli lie liiuiHclf could not maintain an 
action, the child could.

Crowder, J.:—

MAN.
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There is an identification such that the negligence of the grandmother Campbell 
deprives the child of the right of action. v-

Canadian
Such was the doctrine as to the rights of children of tender N'ortiikbn 

years in cases of concurring negligence. . x<f -> )
According to this authority the negligence of the person in -----

charge is an answer to an action against the other wrong-doer. «»«»«. j.a.
Along the same lines is another authority : Armstrong v.

Lancashire, etc., it. Co., L.R. 10 Ex. 47. The plaintiff was an 
inspector in the employ of the London & N.W.R., which had 
running powers over a part of the defendant’s line. He was 
travelling on this portion of the road. There was a collision.
There was evidence of negligence on the part of the driver of the 
plaintiff’s train, and the jury found joint negligence, and it was 
held that the plaintiff was so far identified with the L. & NAY.It. 
that he could not recover.

The plaintiffs contend that the above is not a proper state­
ment of the law, and that this doctrine of “identification” is 
obsolete, and that if there is no relationship such as master and 
servant, or principal and agent, between the plaintiff and the 
third persons whose negligence contributed with that of the de­
fendant to the injury or accident, then the contributory negligence 
of this third party is not a defence and the infant plaintiff relies 
upon the following authorities:—

Mills v. Armstrong, 13 A.C. 1. A collision occurred between the 
steamships “Bushire” and “Berina” through the fault or negligence 
of the masters and crew of both. Two persons on Iward the 
Bushire, one of the crew and a passenger, neither of whom had 
anything to do with the negligent navigation, were drowned. 
The representatives of the deceased brought actions in personam 
against the owners of the Berina for negligence under Lord 
Campbell’s Act, and it was held, affirming a decree of the Court 
of Appeal, that the deceased persons were not ident ified in respect 
of the negligence with those navigating the Bushire, that their 
representatives could maintain the actions and could recover the 
whole of the damages under Lord Campbells Act; and on p. 10 
Lord Watson discusses the question in these words:—

When the combined negligence of two or more individuals, who are 
not acting in concert, remiltM in |>crHonnl injury to one of them, he cannot 
recover compensation from the others, for the obvious reason that, but 
for his o. n neglect, he would have sustained no harm. Upon the same 
principle, individuals who are injured without being personally negligent 
are nevertheless disabled from recovering damages if at the time they 
stood in such relation to any one of the actual wrong-doers as to imply their 
responsibility for his act or default ... If they arc within the inci-
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dence of the maxim qui facit /wr nlium fncit per se there can he no reason 
why it should apply in questions between them and the outside public, 
and not in questions between them and their fellow wrong-doers.
And after discussing Thorogood v. Bryan, 8 C.B. 115, which with 
the foregoing case of Armstrong v. Lancashire, etc., H. Co., L.H. 10 
Ex. 17, were being overruled, he proceeds, at p. 18:—

It humbly np|>ears to me that the identification ti|>on which the de­
cision in Thorogood v. Bryan is bast'd has no foundation in fact. . . .
In my opinion an ordinary passenger by an omnibus or by a ship is not af­
fected cither in a question with contributory wrong-doers or with innocent 
third parties by the negligence in the one ease of the driver and in the other 
of the master and crew by whom the ship is navigated, unless he actually 
assumes control over their actions and thereby occasions mischief.

The facts here are not unlike those in Eisenhauer v. Halifax, 
etc., B. Co., 12 Can. R. Cas. 108. That is a judgment of the 
Supreme Court of Nova Scotia, and that Court did not recognize 
the doctrine of identification relied on in Waite v. S.E. By., E. R. & 
E. 719. A waggon driven by the father containing his wife 
and stepson, while attempting to pass a dangerous crossing 
on the defendant’s railway on Sunday on their way to church, 
was struck by an engine sent out to f>erform some special work, 
resulting in the father and his wife being killed and the son 
seriously injured. There was negligence on the part of the 
company’s servants in failing to give proper signals in approach­
ing the crossing and in running the engine at an excessive speed 
which would have rendered the company liable, but the trial 
Judge found contributory negligence on the part of the father, 
precluding those claiming under him from recovering, and this 
finding was sustained by the C’ourt. It was held that the negli­
gence was not a bar to the wife or those claiming under her, or 
to the step-son precluding them from recovering for personal 
injuries, in the absence of evidence of contributory negligence 
on their part. The trial Judge, whose reasons were affirmed, on 
p. 183, says:—

It was Mr. Ernst’s (deceased) team; he had absolute control over it; 
neither his wife nor his stepson had any right to interfere with the man­
agement of it, and no duty was cast upon either to do so. Most men would 
not tolerate any interference with his mode of driving . . . Arthur 
(the stepson) was a mere passenger. He could not refuse to go to church, 
nor to take whatever place was assigned to him in the waggon. Moreover 
I do not think he was old enough and sufficiently advanced to appreciate 
the danger of the situation. The doctrine of contributory negligence does 
not therefore apply to him.

Matthews v. London St. Tram Co., 58 L.J.Q.B. 12, was an 
action by a passenger on an omnibus against tlu* owners of a 
tram car for compensation for injuries sustained in a collision. 
It was held that the direction to the jury, since the decision of 
the House of Lords in Mills v. Armstrong, 13 A.C. 1, should be:—
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Was there negligence on the part of the tram car driver which caused 
the accident? If so, it is no answer to say that there was negligence on the 
part of the omnibus driver, the plaintiff in such a case not being disentitled 
to recover by reason of the negligence of the driver of the omnibus on which 
he was a passenger.

Pollock, B., at p. 58, refers to the change in the law, saying 
that “in 1888 it was laid down by the House of Lords in Mills 
v. Armstrong, 13 A.C. 1, 1The Berina,’ that the old law on the 
subject could not be sustained.”
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In Songster v. Eaton, 25 O.U. 78, 21 O.A.R. 62-1, 21 Can. S.C.H* 
708, the facts were: The mother went with her child to the de" 
fendant's store to buy clothing for both. While there a mirro 
fixed to the wall fell and injured the child. The trial Judge non 
suited the plaintiff, and the Divisional Court sent the case back 
for a new trial, which judgment was affirmed by the Court of 
Appeal and Supreme Court, and I find Armour, C.J., in the 
Divisional Court, towards the close of his judgment, saying:—

The doctrine of contributory negligence is said not to be applicable 
to a child of tender years: Gardner v. Grace, 1 F. <fc F. 35V. It may be pru­
dent in the present case to avoid further difficulty to submit the question 
to the jury whether the mother was taking reasonably proper care of the 
child at the time the accident occurred, although in my view the negli­
gence of the mother in this respect would not under the circumstances of 
this case prevent the recovery by the child.

Citing Mills v. Armstrong; Martin v. Ward, 11 Ch. Sess. Cas* 
4 Series 814; Cosgrove v. Ogden, 10 Am. Rep. 361; Pollock on 
Torts, 3rd ed., p. MS.

In Shearman & Rcdficld, in sec. 66, 5th ed., the authors say, 
in discussing the doctrine of identification, “that it has been ex­
ploded in every Court beginning with New York and ending 
with Pennsylvania,” and “that it was finally overruled in England 
by Mills v. Armstrong,” 13 A.C. 1, and on the subject of negligence 
of parents in sec. 71 I find the following:—

The distinction between the two classes of cases is, however, well 
illustrated in two Ohio decisions. A child brought an action on his own 
injuries, and the Court held that his father’s contributory negligence was 
no defence. The father brought another action upon the same injury 
to recover for the loss of services, and the same Court held his contributory 
negligence to be a complete defence.

The infant is not a valuable chattel to which lie is compared 
by one of the learned Judges sitting in Waite v. N.E.H., E. B. & 
E. 719. He has the ordinary rights of citizenship to protection 
from wrong-doers. Is it justice to make his personal rights 
dependent upon the good or bad conduct of others? If only one 
party offends the infant has his action. If two offend their faults 
neutralize each other and he has no remedy. Such would lie 
the result.
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Statement

I think the infant plaintiff is entitled to recover. The injury 
is a serious one. It may he a permanent disfigurement and a 
good-looking face is an important asset to a girl. It is not an 
easy matter to assess sueh damages. I would fix them at 8000.

I would allow the appeal of the infant and enter a verdict for 
her for the above sum.

Howell, C.J.M., and 
Perdue, J.A.

Richards, J.A., concurred with 

Appeal allowed.

BANK OF MONTREAL v. WESTHOLME LUMBER CO., Ltd.

British Columbia Supreme Court, Morrison, ./. May 30, 1013.

1. Receivers (5 III—27)—Claims against — Priorities — Contracting 
company—Right to use plant on default.

Whore n receiver mvl manager of a contracting company lint lwen 
appointed at the Imitative of a creditor holding a floating charge by 
way of mortgage over its assets, ami a direction has been given by 
the court that such receiver take jMissession of such assets, a sum­
mary order to the receiver to deliver up to n municipal corporation 
the material and plant used in the construction of works for the 
municipality is properly refused where the right of the municipality 
to possession depends on a notice purporting to terminate the contract, 
given after the creditor mortgagee had taken possession of the 
materials a ml plant under the Routing charge, and the respective rights 
and priorities of the parties have yet to lie determined.

Motion on behalf of the* corporation of the city of Victoria 
for an order to deliver up certain plant and materials to them 
as against the receiver and manager appointed in the action 
brought by the bank.

The motion was refused.
The defendant company had entered into a contract with the 

corporation of the city of Victoria for the construction of certain 
works. By one of the clauses of the contract the corporation 
was empowered to determine the contract and complete the 
work, and by another clause the corporation was given power 
upon such determination “to take possession of and use any of the 
materials, plant, etc., provided by the defendant company for 
the purpose of the work.” Subsequently to this contract the 
defendant company gave to the plaintiff bank a floating charge 
over all its property and assets.

On April 11, 1913, the defendant company commenced an 
action against the corporation to set aside the contract, or in 
the alternative for damage's for its breach.

On April 23, 1913, the corporation gave notice to the de­
fendant company determining the contract. 1

On April 30, 1913, a receiver and manager was appointed in 
this action at the suit of the plaintiff bank; by the order apfioint- 
ing him the receiver and manager was directed to take possession
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of the defendant company’s assets, which he accordingly pro­
ceeded to do.

The corporation now moved pro intéressé suo in the action, 
for an order directing the receiver and manager to deliver posses­
sion of the materials and plant to the corporation, who claimed 
it under the above clause in the contract.

Judgment had been obtained in this action declaring the 
plaintiff company to have a first charge on all the assets of the 
defendant company. The action by the defendant company 
against the corporation was still pending.

IV. li. A. Ritchie, K.C., and T. R. Robertson, K.C., for the 
City of Victoria:—The corporation obtained i>o8session by the 
notice determining the contract with the defendant company. 
The judgment in this action directed an inquiry as to incum­
brances, and the right of the corporation is an incumbrance. 
Moreover, on the analogy of assignees in bankruptcy, the holder 
of a floating charge can only take property subject to all claims 
attaching to it.

Mayers, for the plaintiff company:—This case is decided by 
two propositions, viz., that the receiver and manager is entitled 
to possession of all chattels of which the property is still in the 
defendant company; and secondly, that tin* receiver is not bound 
by contracts made by the mortgagor: Parsons v. Sovereign Rank, 
0 D.L.H. 17(1, (11)131 A.C. 100, at 170. The corporation could 
not take |>ossossion by a simple notice, ami therefore any right 
of the corporation rests in contract, and can in no legal sense 
be called an incumbrance; conditions in contract may run with 
land, but they can never run with chattels; therefore the re­
ceiver is entitled to possession of the defendant company's assets, 
and need not regard any contractual rights of the corporation, 
who are left to their remedy in damages against the defendant 
company. Moreover, any contractual right of the corporation 
is subject to the contingency of a rightful determination of the 
contract with the defendant company, and on the trial of the 
action between the defendant company and the eor|>oration it 
may l>e found that the right has never arisen. Vases such as 
Re Opera, Ltd., (1891) 3 Ch. 2(H); Taunton v. Sheriff of Warw ick­
shire, (I895J 2 Ch. 319; Norton v. Yates, (1900| 1 K.B. 112; 
Cairney v. Rack, (190ti( 2 K.B. 74(1, shew that the mortgagee is 
entitled to all assets of the mortgagor, the property in which has 
not passed out of the mortgagor.

Ritchie, in reply.

Morrison, J.:—The plaintiffs’ possession pursuant to the 
terms of their mortgage is prior in (late to the expression of in­
tention by the city to invoke clause 15 of the contract with the 
defendants.

The receiver took ixisscssion also, and he has been dealt with 
on that footing by the city. In other words, the lloating charge
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held by the plaintifTs bus crystallized. To allow the city to 
intervene at this juncture would, in my opinion, necessitate de­
ciding the rights of the parties respectively, which right can be 
determined only ujioii a full consideration of all the terms of 
both the contract and the mortgage. It is obviously impossible 
to do so upon the material before me upon which the present 
application is based, and from which it does not nppear that the 
receiver is in any way acting beyond his powers or doing anything 
which can lx* deemed a hardship or tending to jeopardize those 
rights.

I do not, therefore, consider that it is necessary to interfere 
with the receiver in his attempt to get in the assets or manage the 
affairs of the defendant company.

The application is refused with costs.

Application refused.

C. A.
1913

Statement

BAILEY v GRANITE QUARRIES.
Ilritihh Columbia Court of Appeal, Macdonald, CJ.A., Irving, and 

tlallihcr, .Id.A. A pi il 14, 1013.

Appeal (s VII I—3*5)—When allowed—Discretionary matter.
All appeal will nut lie entertained against the di'Diis-al by n county 

court of an application, in the nature of a demurrer, to atrike out 
an entire pleading by which di*niiH«ul the validity of the plea was 
left over until the trial; aa even if there lie jurisdiction under the 
County Court rule* (B.C.) to *trike out a pleading a* distingui-ln-d 
from directing an amendment of name, the jurisdiction i* one of wide 
di#cretion.

Appeal from a County Court Judge's order dismissing an 
application in an interlocutory proceeding.

The appeal was dismissed.

E. V. Hoduull, K.C., for appellant (defendant).
IV. Martin (iriffin, for respondent (plaintiff).

Macdonald, C.J.A. :—My learned brothers think that the 
trial Judge having exercised his discretion in the matter, it 
would lie a dangerous practice to permit appeals in cases of 
this kind. I do not disagree with that. I even go further. I 
think that the learned County Court Judge had no power to 
apply the Supreme Court Rule having regard to the fact that 
the County Court Act and rules deal with the subject of plead­
ings. Cowers to amend an* given, hut none to strike out. llad 
the case been in the Supreme Court 1 should have had no doubt. 
I should have felt that it was a proper case for the exercise of 
the power. But I am not at all satisfied that the Legislature 
ever intended County Courts to hear motions by way of what 
is tantamount to demurrer. County Courts were intended to
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provide a simple and inexpensive forum where there should not 
be multiplicity of interlocutory proceedings.

The appeal will, therefore, have to be dismissed with costs.
Irving, J.A. :—Assuming that the County Court Judge had 

jurisdiction to grant the application. I think that in exercising 
that jurisdiction the Judge must have very wide discretion. 
He had to determine whether he would deal with it then or 
leave it to be dealt with at the trial. If in exercising that dis­
cretion lie dismissed the application, 1 think we should not 
interfere with his decision.

In référencé to the jurisdiction of County Court Judges, my 
view is that the intention of the Legislature was to make that 
jurisdiction as flexible as possible, so that he could deal with a 
matter in any way he might think fit, and there should be no 
review of the question of jurisdiction on appeal.

Whether it is a good thing to have a statute authorising 
one County Court Judge to make a ruling one way to-day, and 
another County Court Judge to make a different ruling the 
next day, may be questioned, but apparently the idea is to 
make the machinery as flexible as possible so that the business 
of the Court can be dealt with as quickly as possible.

G.xlliiier, J.A.:—I agree.

Appeal dismissed.

B.C.

a A.
1913
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CAMPBELL v. MUNROE.
Alberta Supreme Court, Scott, Rcrk. Simmons, ami Wahh, ,/«/.

June 17, 1913.

1. Guaranty (§ 1—9) —Contract for salk of land—Abandonment by 
vendee—Payment by guarantor—IIiuiith inter he.

The mere fact that a purchaser under an instalment contract, on 
becoming unable to pay an instalment overdue, went out of posses­
sion of the property is not evidence of an intention to abandon his 
rights thereunder to a surety, who thereiqton paid the arrears and 
assumed possession ; the latter's rights will bo limited as to such 
purchase by the terms of the contract of suretyship, although the 
surety had procured the transfer of *stle to himself from the vendor.

ALTA.

8. C. 
1911

Appeal by the plaintiff from p judgment of the Chief Statement 
Justice in the defendant Munro ’ our. The plaintiff, who 
had obtained from defendant Nie». an assignment of his in­
terest in the lands involved claimed at the trial (a) a declara­
tion that the plaintiff was entitled to he the registered owner 
of the lands; (b) an order cancelling the certificate of title 
issued to defendant Munroe and directing a certificate of title 
to he issued in the name of the plaintiff.

The plaintiff’s appeal wa» allowed on terms, and a new 
trial ordered.

19—12 D I..R.
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W. II. McLaws, for plaintiff.
('. Montrose Wright, for defendant.
The judgment of the Court was delivered by
Scott, J. :—The material facts disclosed by the evidence at 

the trial are as follows. On February 25, 3907, defendant 
Ilallett entered into an agreement in writing with defendant 
Nicholls whereby the former agreed to sell and the latter agreed 
to purchase certain lands and certain farm stock and imple­
ments for $6,000 payable $400 at the date of the agreement, 
$500 on August 1, 1907, and $5,100 on February 20, 1909, with 
interest at seven per cent, per annum. The defendant Munroe 
became a party to the agreement which contained the follow­
ing provision :—

It is further agreed that John A. Munroe does, by his signature at­
tached hereto, guarantee the fulfilment of the above agreement to the 
amount of three thousand dollars, but in the event of his being called 
upon to pay any amount on the above contract, he shall become to that 
extent purchaser and possessor of the above-mentioned property.

Defendant Nicholls paid the cash payment of $400 and 
went into possession of the property. It is not shewn by whom 
the second instalment of $500 was paid but at some time he 
made default in the payment of the purchase money, and, be­
ing unable to pay, he went out of possession of the property and 
defendant Munroe entered into possession, paid the balance of 
the purchase money and interest and procured Mrs. Ilallett to 
execute a transfer of the lands to him upon which he obtained 
a certificate of title. The plaintiff, who obtained from defend­
ant Nichols an assignment of his interest in the lands, claims 
(1st) a declaration that he is entitled to be the registered owner 
of the lands, and (2nd), an order cancelling the certificate of 
title issued to defendant Munroe and directing a certificate of 
title to be issued in the name of the plaintiff.

At the conclusion of the plaintiff’s ease counsel for defendant 
Munroe applied for a nonsuit, and, upon that application, and 
thereupon the learned Chief Justice gave judgment for the de­
fendant Munroe with costs.

It is, I think, clear that the plaintiff was not entitled to the 
relief claimed by him and it appears from the reasons for judg­
ment that such was admitted by his counsel. It is not shewn 
that he then applied to amend the statement of claim, but the 
fact that he made this admission points to the conclusion that 
an amendment may have been suggested by him. It appears 
from the reasons for judgment, however, that the learned trial 
Judge held that the evidence led him to the conclusion that 
Nicholls’ payment had been forfeited ; that he had abandoned 
any idea of acquiring any further interest in the land, and that 
there was nothing to shew that, if Munroe had paid all but the
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$400, lie should hold an interest only for the proportionate 
amount paid.

Beyond the fact that Nicholls went out of possession there 
is nothing to shew that he abandoned his interest in the pur­
chase, and in my view that is not sufficient to indicate his in­
tention to do so.

The agreement contains a provision to the effect that time 
should he of its essence and that, if the payments were not 
punctually made, it should be null and void, and the vendors 
should he at liberty to re-sell, and that all moneys paid thereon 
should he forfeited.

It is clear that the vendor did not exercise this power as it is 
shewn that Munroe paid the balance of the purchase money 
under the agreement to which he was a party and the transfer 
to him cannot he held to he a re-sale to him under the provisions 
referred to.

In so far as appears by the evidence, the plaintiff as as­
signee of defendant Nicholls is, in my opinion, entitled to an 
interest in the lands in question. The extent of that interest, 
i.e., whether it is proportionate to the amount paid by him on 
account of the purchase money, or a half interest, subject to 
defendant Munroe’s lien for moneys paid by him in excess of 
one half the purchase money, it is unnecessary to now deter­
mine.

In my opinion there should be a new trial and the costs of 
the trial already had should abide the event of the new trial. 
The plaintiff should have leave to amend by claiming such in­
terest in the lands as he may be advised.

The defendant Hallctt was not a necessary party to the ac­
tion and no relief is claimed against her. Had she "at
the outset for an order dismissing the action as against her it 
would have been granted. Not having taken that course and 
having chosen to defend the action I think it should now be 
dismissed as against her, but with only such costs as she would 
have been entitled to had she in the first instance for
such an order. These, I think, should lx* fixed at $30.

The plaintiff should have the costs of this appeal.

ALTA.

S.C.
1013

Campbell

Xcw trial ordered.
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Alberta Supreme Court, Harvey, C.J.. Scott, Beet,-, Simmons, and Walsh, JJ. 
June 18, 1913.

June 18.
1. Party wall ( 81—13)—Right to use end fob frontal facing of

BUILDING.
The owners of a party wall in the absence of special circumstances, 

are entitled to extend the frontal facing of their respective buildings 
to the middle line of the end of such wall,

2. Estoppel (§ III <i 2 R—105)—Permitting improvements—Party wall
—Use of end by one owner fob frontal facing of building.

Failure to object to the construction by one owner, for his own 
convenience, of the frontal facing of his building across the entire 
end of a party wall, does not estop his co-owner from insisting on 
the removal of half of it at a future time when he has occasion to 
make use of hi# portion of the wall.

Statement Appe.m. by the defendants from the trial Judge’s finding 
on a question of estoppel. The plaintiff and the defendants had 
agreed upon a joint party wall between their proposed con­
tiguous city buildings. The plaintiff, constructing its build­
ing first, erected a party wall with a frontal design extending 
in part to the defendant’s property. Later, when erecting their 
building, the defendants sought to remove the portion of the 
party wall frontal design which jutted over their property. The 
trial Judge held them estopped therefrom in part. From this 
finding the appeal was taken.

The appeal was allowed.
James Short, K.C., for plaintiff.
C. F. Adams, for defendant.
The judgment of the Court was delivered by

Simmons, J. Simmons, J. :—By a writing of March 22, 1911, the parties 
to this action entered into an agreement providing that either 
party might build a party wall of the thickness required by 
the by-laws of the city of Calgary on the boundary line between 
the lands of the respective parties as shewn on a blue print 
attached. The agreement provided that the parly who con­
structed the «all should he paid for one-half of the cost of 
same at such time as the other party made use of the Mall. The 
defendant Beveridge has assigned his interest to the lands to 
Johnson.

The party wall agreement did not provide for any common 
design or uniformity of design in regard to that part of the 
respective buildings which would front on the street. The 
plaintiffs constructed their building including the party waU 
and the defendant paid the plaintiff's for one-half of the party 
wall in accordance with particulars rendered him by the plain­
tiffs and these particulars do not contain any specified charges 
for the frontal design on the party wall. The plaintiffs in con­
structing their building extended a frontal design across the
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whole width of the party wall fronting on the street. The plain­
tiffs’ architect (Butler) says the defendant Johnson knew that 
the frontal design was included in the account paid by him for 
the party wall, but, as I have stated, the particulars of the 
account shew that this is incorrect.

The learned trial Judge has found an absence of any agree­
ment between them as to an alleged common design which the 
plaintiffs in their claim set up. The defendants claim a right 
to extend the frontal design of their building now under con­
struction to the middle line on the front of the party wall.

In Jones v. Pritchard, [1908] 1 Ch.D. 630, Parker, J., de­
fines somewhat definitely the respective rights of parties under 
an agreement of this kind as follows:—

When n man grants n moiety of an outside wall of his house with 
intent to make it a party wall between that house and a house to lie 
built <»n his neighbour's adjoining land the law implies the grant ami 
reservation in favour of the grantor ami grantee respectively of such 
easements as may be necessary to carry out the cum mon intention ns to 
the user of the wall, the nature of the easements varying with particular 
circumstances of each case; subject to such easements the owner of 
each half may deal with it in such manner ns he pleases, and if lie uses 
it only for the contemplated purposes ami without negligence or want 
of reasonable care and precaution he is not liable for any nuisance or 
inconvenience occasioning such user. Subject, however, to the easements 
of which the grant or reservation will be so implied, the grantor and 
grantee being respectively absolute owners of their respective moieties of 
the wall, may respectively deal with such moieties as they please.

Thu defendants say they are entitled to extend their frontal 
facing to the middle line for structural purposes in making a 
junction with their front wall, and also that their half of the 
frontal face of the party wall may conform with the general 
design of the front of their building.

The learned trial Judge has recognized tin* first part of 
defendants’ claim and allowed them to remove the frontal face 
to within five and a half inches of the middle vertical line in 
the party wall, lie also finds that in the absence of any special 
circumstances the defendant would have the right to extend 
his facing to the middle line. I am of the opinion that these 
two conclusions of the trial Judge are absolutely correct. He 
finds, however, practically that the defendants are (stopped 
now from having any more of the facing removed than is neces­
sary tor joining to the party wall as Johnson must have known 
of the construction of the frontal design by the plaintiffs upon 
defendants’ half of the party wall. With the last proposition 
I can not agree.

An p<top|<»l is nn admission, or something which the law treats us an 
admission, of so high ami conclusive a nature that anyone who is affected 
by it is not permitted to contradict it: Eneyc. Laws of England. voL 5, 
p. 351 ; Smith’s Trading Cases, vol. 2, p. 744.
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Statement

It is not of itself a cause of action. It is only important ns being 
one step in the progress towards relief on the hypothesis that the de­
fendant is estopped from denying something which he has said: per lx>rd 
Bowen. L.J., in Low v. Bouverie, [1801] 3 Ch. 82.

The plaintiffs say that the extension of the frontal facing 
upon defendants’ half of the wall was necessary for the appear­
ance of their building. This contention of theirs seems to 
meet their subsequent claim of an estoppel. They added some­
thing to the face of the party wall which was not a necessary 
part of it. and did so for their own benefit. The defendant 
was not then, nor for a considerable period subsequent thereto 
proposing to join on to the party wall and there was no particu­
lar reason for objection on his part to something which did not 
in the meantime cause any inconvenience or harm to him. When 
he, however, commenced his own construction he was entitled 
to a proper junction with the party wall which of itself implied 
an interference and displacement of a part, at least, of tie; 
frontal facing constructed by the plaintiffs on the defendants 
half of the front face. An essential ingredient of an estoppel in 
pais is the element of “wilfulness” or an implication that the 
party intended that the words or acts relied upon as estoppel 
should be acted upon by the plaintiff: Freeman v. Cooke, 2 
Ex. 654, 18 L.J. Ex. 114.

It does not seem reasonable to bring the defendant within 
this rule in view of the fact that the plaintiff made the exten­
sion for their own benefit and must necessarily have content 
plated displacement at least to the extent of allowing a proper 
junction of defendants’ front wall with the party wall.

I would, therefore, allow this appeal with costs, and dis­
miss plaintiffs’ action with costs.

Appeal allowed.

DARLING v. FLATER.

Alberta Supreme Court, Swtt, Simmons, and IVoZ«/t, JJ. June 11, 1913. 

1. Malicious prosecution (8 HA—10)—Liability fob — Arrest for
CATTLE STEALING—REFUSAL TO LISTEN TO EXPLANATION AS TO IMS-
session of—Effect.

Want of reasonable and probable cause for laying Information 
against a person for stealing cattle he had bought from the defendant, 
which were not to be delivered until paid for, is not to be inferred men 
ly because, at the time of the plaintiff's arrest, the defendant had re­
fused to listen to explanations made by the latter or to examine a 
receipt held by him shewing payment for the cattle to one not author 
ized to receive it, where the other circumstances leading up to the 
prosecution were such as to demand immediate action by the owner of 
the cattle to prevent their impending shipment.

Plaintiffs were arrested under a warrant issued upon an 
information laid by the defendant charging them with
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having stolen certain of his cattle. They were in cus­
tody for a few hours and were released on bail un­
til the following day, when the hearing of this charge 
took place before the police magistrate at Edmonton, who 
dismissed it. This action for damages resulted. It was tried 
before the Chief Justice without a jury. He found that the de­
fendant instituted these proceedings without reasonable and 
probable cause and that in doing so he acted with malice. All 
of the other essentials to an action for malicious prosecution 
being admittedly present he awarded damages in the sum of 
$1,000 to each of the two plaintiffs. From this judgment the 
defendant appealed.

The appeal was allowed.
II. A. Mackie, for plaintiffs.
8. B. Woods, K.C., for defendant.

Scott, and Simmons, JJ., concurred with Walsh, J.
Walsh, J. :—The prosecution arose out of certain transac­

tions between the plaintiffs and one (Jouison on the one hand 
and the defendant on the other respecting the sale by the de­
fendant to the plaintiffs of the cattle which they were afterwards 
charged with stealing. In my judgment an understanding of 
all of the facts which preceded the laying of the information is 
essential to the proper determination of this action. Many of 
these facts are in dispute, and as to them, the learned Chief 
Justice has expressly refrained from making any finding, stat­
ing that, in his opinion, it was unnecessary for him to do so. 
So far, therefore, as in the opinion of this Court, a finding 
upon any of the questions in controversy is necessary we must 
of necessity act upon our own view of the evidence.

It was undoubtedly the plaintiffs who either became, or 
who were to be the purchasers of these cattle from the defend­
ant. A laboured effort was made by them throughout the trial 
to put Coulson forward as the purchaser from the defendant 
and to place themselves in the position of purchasers from 
Coulson, but this attempt entirely failed. This is the view that 
the Chief Justice took as evidenced by the dialogue between him 
and Mr. Woods at the close of the evidence of the defence, pp. 
239 and 240. It is equally clear that these cattle were to have 
been paid for on their delivery by the defendant to the plain­
tiffs at Coulson’s place at noon on October 31. The Chief 
Justice so regarded the arrangement as shewn by his remarks 
at the foot of page 221 and the top of page 222. The defend­
ant was on hand at the appointed place and time with his cattle, 
but the plaintiffs did not appear. Being unable to wait for 
them very long beyond the agreed hour he left before they 
came. Instead of driving the cattle home again, a distance of
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ten miles, he left them at Coulson's. The evidence as to the 
arrangement under which they were so left is given by Coul- 
son and the defendant and by no one else. Coulson says that 
the arrangement was that if the plaintiffs came along with 
the money for the cattle he was to take it and either pay it to 
the defendant at Leduc or pay it into a hank at Edmonton and 
have it wired to the defendant's credit at his bank in Leduc. 
This story the defendant denies. Ilis version of the arrange­
ment is that Coulson was to see that the plaintiffs came to 
Leduc that same afternoon to pay for the cattle. This appeals 
to me as the more probable of the two stories, and I therefore 
accept it. The plaintiffs were perfect strangers to the defen­
dant and he knew absolutely nothing of their circumstances. 
Coulson is a man against whom, to the knowledge of the de­
fendant, judgments have been outstanding, and Coulson him­
self did not know, even at the trial, whether they had been satis­
fied or not. The purchase price of these cattle amounted to 
$955.50, and it seems hardly likely that the defendant would 
part with cattle of that value to perfect strangers without get­
ting his money or that he would entrust so considerable a sum 
to a custodian so financially unsound as Coulson seems to have 
been. The money was not forthcoming on either that or the 
following day and nothing whatever was heard by the defend­
ant either of or from the plaintiffs or Coulson. The defendant’s 
wife went to Edmonton by the train which left Leduc about 
three o’clock in the afternoon of the 1st of November. lier 
mission to Edmonton was not in connection with these cattle 
but the defendant told her to make enquiries whilst there with 
reference to them. About six o’clock on that afternoon she 
téléphonai him from Edmonton and told him that she had 
located the cattle in the stock yards there and that they were 
being shipped out and that she could not find the plaintiffs. 
She also said that the brand inspector told her that Coulson 
stated to him that he bad owned the cattle and had sold them to 
the plaintiffs. Later on in the same evening she talked with him 
again over the tek this time from the office of solicitors
whom, as she informed him, she was consulting with reference to 
the matter. As a result he told her that he thought he had better 
go up to Edmonton on the night train, which he did, reaching 
the hotel at which his wife was stopping some time after ten 
o’clock. There he was met by one of the solicitors whom his 
wife had been consulting, to whom, as he swears, he told the 
facts just as he swore to them on the trial, and by whom lie 
swears that he was advised to take the proceedings which have 
resulted in this litigation. He went with this solicitor to a 
justice of the peace and laid the information and then went to 
the police station with him when the warrant was handed to

8
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the officer in charge. At the request of this officer he went with ALTA, 
the policeman to identify the cattle which they found loaded for s (,
shipment in two cars. He then, at the request of the con- ]gi3
stable, went with him to help him find the plaintiffs. They ----
found them at the railway station and the policeman placed 
them under arrest. One of the plaintiffs .said that it was a Plater.
mistake but the defendant, acting, as he says, under his solici- w-—■
tor’s instructions, refused to talk with them and went outside.
The plaintiffs say that one of them told him that they had re­
ceipts for the money which they wanted to shew him. He denies 
this. l$e this as it may, the receipts which they had to shew him 
were all from Coulson dated November 1. 1911, for sums ag­
gregating $1.355.30, paid to him for cattle. The defendant's 
name nowhere appears in any of these receipts which obviously 
included the purchase money of cattle other than the defen­
dant’s as the aggregate amount covered by them exceeds by 
$400 the sums payable for his cattle. The fact is that the 
plaintiffs did pay this money to Coulson some hours before 
their arrest, and that Coulson had it wired through an Edmon­
ton bank to the defendant’s credit at his bank in Leduc a few 
hours after the arrest, but as he says before he knew that they 
hail been arrested. This statement covers, I think, all of the 
salient features of the case.

The learned Chief Justice rests his conclusion that the de­
fendant acted without reasonable and probable cause upon the 
ground that the property in the cattle had passed to the plain­
tiffs upon, if not prior, to their delivery at Coulson ’s, and they 
therefore could not. after that, be guilty of stealing them, add­
ing that even if there was any doubt as to this there could have 
been no stealing if the plaintiff's had reasonable ground for 
thinking that they had a right to take the animals. With very 
great deference, I am of the opinion that the question which 
arises for decision here cannot be disposed of in this way. It 
may be that the property in these cattle had passed to the 
plaintiff's. For myself, I will simply say that I am satisfied that 
it did not so pass prior to the delivery at Coulson s and I am 
very doubtful if it passed even then. I think it quite open to 
argument that the defendant left the cattle with Coulson for 
delivery to the plaintiffs only when they had paid to him the 
agreed purchase price and that as this condition was not ful­
filled this delivery did not pass the property to the plaintiffs.
Hut even if ns a matter of law it had passed I cannot think that 
for that reason alone liability must be imposed upon the defend­
ant and that the reasons which undoubtedly weighed with him 
in taking the action which he did must be excluded from our 
consideration of the case.

1 am of the opinion that when the defendant laid the infer-
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mation against the plaintiffs he had every reason to believe that 
the plaintiffs were fraudulently converting these cattle to their 
own use, and this apart entirely from what had taken place 
between him and his solicitor. The cogent facts present to his 
mind were these. Cattle to which the plaintiffs were entitled, 
in his view, only upon the payment to him of the purchase price 
were found by him loaded for shipment several miles from the 
place where he had left them, having been brought to the place 
of shipment without his knowledge or consent and without the 
payment to him of a solitary dollar of the purchase money, and 
their shipment without a bill of sale from him as the vendor 
rendered possible by the statement to the brand inspector that 
Coulson who owned them had sold them to the plaintiffs. Upon 
these facts it seems to me that the most discreet of men might 
reasonably think that the plaintiffs were dealing with property 
which he, if a layman, might be excused for thinking was still 
his own, in a manner so filled with suspicion as to .justify the 
setting in motion of the criminal law against them. I have no 
doubt but that he honestly thought that these cattle were still 
his, and he had in my opinion every reason as a layman for 
thinking so. I do not suppose that it would ever occur to any 
man not learned in the law that by dealings such as those which 
took place between these parties with reference to these cattle 
the former owner had divested himself of his title to them and 
was left simply to his civil remedy for the recovery of the pur­
chase money from the purchasers. If the view of the learned 
Chief Justice that the property had passed is the proper one, 
and I am not prepared to agree that it is, the most that can be 
urged against the defendant is that he, not being a lawyer, mis­
understood his legal position, or in other words he made a 
mistake in law in respect to a question which is often a difficult 
one even for Judges. In my judgment that of itself is not 
sufficient to impose liability upon him.

I have referred to the statements sworn to by the defendant 
that he told all of the facts to his solicitor ami that he acted 
on his solicitor’s advice in bringing about the plaintiff’s arrest. 
The Chief Justice says that the evidence is not sufficient to 
satisfy him that the defendant disclosed all of the facts to his 
solicitor or that his solicitor advised him as he says he did. I 
do not know, for he does not say, whether his opinion rests 
upon the fact that the solicitor was not called as a witness or 
upon his belief that the defendant was not telling the truth. In 
reaching my conclusions I am not losing sight of this finding, 
although 1 must confess that but for it I would have seen no 
reason from my reading of the defendant’s evidence to dis­
believe his story in either of these respects.

It was urged that the defendant in refusing to give the plain-



12 D.L.R. Daklixo v. Plater. 299

tiffs a chance to explain when they were arrested did not 
act the part of a discreet or prudent man. In the words of 
Baron Bra in well i " by the Lord Chancellor in Lister v. 
Perryman, 39 L.J. Ex. 177 at 181:—

It woul<I have ls-en a very reisonable thing to have done so. hut it 
does not therefore follow that it was not reasonable not to have done so.

He says that in refusing to talk to them he was but following 
the advice of his solicitor. However this may lu-, the informa­
tion had at this time been laid, the warrant had been issued, 
the arrest had been made and in strictness the matter was out 
of his hands. If he had reasonable and probable cause, as I 
think he had, for setting the criminal law in motion I cannot 
see how liability can be imposed upon him simply because of 
this incident. In any event all that they could have shewn him 
in proof of their right to ship these cattle were the receipts 
from Coulson. It seems to me that these would but have served 
to strengthen his conviction that lu- was being made the victim of 
a scheme of the plaintiffs and Coulson to deprive him of his 
cattle. Coulson had no right to take the money or to let the 
cattle go on getting it and the fact that they were attempting 
to justify their dealing with them on the ground that they had 
paid Coulson for them would not I should think have tended to 
allay his suspicions.

In view of the conclusion which I have reached on the 
question of reasonable and probable cause it is of course un­
necessary for me to consider the question of malice.

I would allow the appeal with costs and dismiss the action 
with costs.

Appeal allowed.
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VICK v. TOIVONEN.
Ontario Supreme Court (Appellate Diritrion). Meredith. C.J.O., Maelaren, 

Magee, and llodgins, JJ.A. June 26, 1013.

1. Associations (61—1)—Alteration of rules—Necessity of notice.
No previous notice of intention to introduce at an annual meeting 

a resolution making radical alterations in the rules of a voluntary 
•o let) i- required under by-law providing that the rules may 
altered, amended, or changed only at an annual or semi-annual meet-

2. Associations (611—0)—'Members—Rights in proi-erty of—Diversion
FO I SI I "HI ION I" PI BPOBl "I MX II IV.

The property of a voluntary society cannot lie diverted by tin- 
majority of its members against the wishes of the minority, from tin- 
purpose for which it is acquired by their contributions, and devoted 
to a purpose alien to and in contlict with the fundamental principles 
of t

3. Injunction (8 IG—60)—Diversion of property of voluntary asboci-

Injunction lies to prevent the diverting of the property of a volun­
tary society by a majority of the members thereof to uses alien to

ONT.
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nnd in conflict with the fundumentul principles of the society, con­
trary to the wishes of the minority who contributed toward its ucqui-

Appeal by tin* plaintiff from the judgment of the Judge of 
the District Court of the District of Sudbury dismissing the 
action, which was brought by the plaintiff, on behalf of him­
self and the other members of the Copper Cliff Young People’s 
Society, to restrain the society from joining the Socialist Party 
of Canada, and from diverting the assets of the society to the 
purposes of the Socialist Party of Canada.

It. McKay, K.C., for the plaintiff, appellant.
IV. T. J. Lee, for the defendants, respondents.

The judgment of the Court was delivered by Maclaren, J.
Mecurcn. j.A. A. :—The plaintiff was one of the twenty-five original members 

of the society, which was organised in February, 1903, and was 
an offshoot from the Finnish Christian Temperance and Fra­
ternity Association of Copper Cliff, the members of the new 
society desiring to have more freedom than they had in the 
old society.

In their general rules they declare that, while “adhering to 
the principle of absolute temperance, they will work for the 
advancement of education amongst their nationality,” and that 
“the mem tiers of the society shall have complete freedom to 
express religious as well as other opinions.” To realise its 
purpose, the society was to “hold regular and special meetings, 
and prepare for lectures, discourses, educational courses, etc. 
Sub-societies for musical, singing, and sporting and other sim­
ilar purposes were to be formed among the members, these 
to have their own rules, assented to by the society. They also 
provided for sick benefits for their members.

They erected a hall, which was a source of revenue, and 
raised money by fees, bazaars, etc. The society prospered fin­
ancially, so that, when the annual meeting for 1912, out of which 
the present difficulties arose, came to be held on the 7th Febru­
ary, the society had their hall, worth about $3,000, completely 
paid for, and $1,240 in cash. The society was not incorporated, 
but the property was held by trustees for it. the lease living 
to the “Trustees of Finland Temperance Hall.”

The society appears to have been composed of about the same 
number of members until the annual meeting of the 7th Febru­
ary, 1912, when over seventy new members were received. There 
was a good deal of contradictory evidence as to whether the 
reception of these new mom liera was regular. The rule on 
the question is number 4: “Every person who is ten years old
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and pledges himself to act in conformity with the rules of the 
society is entitled to become a member.” Those under sixteen 
are exempt from dues and are not entitled to vote. The trial 
Judge held that these new members were regularly received ; and 
I am of opinion that his decision on this point should be 
affirmed.

Later in the meeting, the object of the great influx of new 
members became apparent, when it was moved “that the Young 
People’s Society join the Socialist Party of Canada.”

After a stormy debate, this was carried on a ballot vote by 
74 to 24. The secretary was instructed to apply for a charter, 
which he did, and one was issued to them as “Local Nuoriss- 
eura No. 31, Social-Democratic Party of Canada;” the charter 
under which the Copper Cliff local socialist branch existed up 
to that time being surrendered. The Young People’s Society 
paid $12 for the new charter.

The plaintiff objected to the above resolution, on the ground 
that no previous notice had been given of it. The only rule of 
the society bearing upon this is number 25, which reads : “The 
rules cannot be altered, amended, or changed otherwise outside 
of an annual or semi-annual meeting.” Nothing is said about 
notice. The resolution would, therefore, appear not to be in­
valid on this account.

There is, however, a more serious objection.
It is a well-settled principle of law that the property of 

a voluntary society like this cannot lie diverted by a majority 
of its members from the purposes for which it was given by 
those who contributed to it, or devoted to purposes that are 
alien to or in conflict with the fundamental rules laid down 
by the society, and the dissenting minority who adhere to these 
rules are entitled to have them restrained from so doing. The 
question is, has this been done in the present instance?

It is quite evident that then* has been a complete merger 
of the two societies. Their funds have been combined in a com­
mon fund. The officers of the Young People’s Society are the 
officers of the Socialist Local No. 31. The treasurer, a witness 
for the defence, says that to become a member of the Young 
People’s Society one must join the Socialist Party, and two 
members who wished to join the athletic association of the 
society would not be received because they would not become 
socialists or pay the socialist tax of 10 cents a month. The evi­
dence is, that this applies to all the subordinate societies.

The rules shew that the leading principle of the Young 
People’s Society was that of “absolute temperance” or total 
abstinence, and that they were to work for the advancement of 
education amongst the Finnish nationality; and this they were 
to seek to accomplish by the means already indicated. They
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were also to have complete freedom to express relipious as well 
as other opinions—somethin" supgested, no doubt, by what they 
considered the narrowness of the older society from which they 
had withdrawn, as stated in the preamble to the rules.

It can hardly be pretended that the proved objects and prin­
ciples of the Socialist Party come within the scope of even the 
subsidiary objects of the Young People’s Society. The mission 
of the party is stated in the charter Issued to Local No. 31 in 
this case, to he “to educate the workers of Canada to a con­
sciousness of their class position in society; their economic 
servitude to the owners of capital ; and to organise them into a 
political party ; to seize the reins of government, and transfo u 
all capitalistic property into the collective property of tne 
working class.”

Every applicant for membership must pledge himself to 
support the ticket of the party ; and, if he supports any other 
party, he is expelled, or “kicked out,” as one of the chief 
officers graphically puts it.

The original rules of the Young People’s Society shew that 
its members, provided they kept their pledge of “absolute tem­
perance.” were to have perfect freedom to think and act on 
other questions as they saw fit, so long as they avoided “par­
ticipation in low acts.”

Without expressing any opinion as to the merits of the prin­
ciples of the party to which the majority have decided to affili­
ate the society, I am of opinion that their compulsory and re­
strictive methods are at variance with the fundamental prin­
ciples of freedom of opinion on which the society was founded ; 
and those who contributed to the property and funds of the 
society for the propagation of these ideas have a right to com­
plain when it is sought to divert these funds into another chan­
nel. and to prevent them from enjoying the advantages of the 
society and its property, unless they submit to restrictions in­
consistent with the principles on which the society was founded.

The resolution of the 7th January, 1912, was, consequently, 
ultra vires of the Young People’s Society, and the defendants 
should be restrained from diverting the property or moneys of 
the society to the Socialist Party or depriving the members of 
the society of any rights or privileges unless they join or contri­
bute to the said party.

Appeal allowed with cost».
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THE CANADA CEMENT CO. v. PAZUK. QUE.
Quebec King's Bench, Archambcault, C.J., Trenholmc, Cross, Carroll and ir n 

Get vais, JJ. May 10. 1013 jgjj

1. Master and servant (§ II A—40)—Master’» liability—Freezino of -------
SERVANT AS “ACCIDENT” WITHIN WORKMEN'S COMPENSATION ACT. Mny 19.

The freezing of :i servant’s limb ns the result of his exposure for ten 
hours to intense eolcl in the discharge of his duties, constitutes an “ac­
cident” within the meaning of the Quebec Workmen’s Compensation 
Act, R.8.Q. 1900, see. 7321 cl xrV.

2. Master and servant (§11 A—40)—Master’s liability—Freezino of
servant—Effect of fact that other employees were not injured.

The fact that other workmen employed with the plaintiff cm an in­
tensely cold day in the discharge of their duties did not suffer from 
frost bites, will not relieve an employer from liability to the plaintiff 
for an injury caused by freezing on the assumption tliat the injury was 
not an accident but was due to the plaintiff's poor health which rendered 
him more susceptible than other persons to the cold.

3. Master and servant (§ 11 B 3 a—148)—Injury to servant—Risk of em­
ployment—Freezing.

Danger from freezing is not such a risk of a servant’s employment as 
will absolve an employer from liability, where, on an intensely cold day 
the servant was required to work for ten hours in the open air without 
shelter, or any provision being made by the employer to protect him 
against the severity of the cold, or allowing him suHicient rest to warm 
himself.

Action under the Quebec Workmen’s Compensation Act for statement 
the loss of a portion of an employee’s foot which was frozen as the 
result of his being exposed for ten hours to intense cold in the 
discharge of his employment. The plaintiff recovered judgment 
and the defendant appealed.

The appeal was dismissed.
A. IV. Atwater, K.C., and IF. L. Rond, K.C., for appellants.
//. Wcinfield and I*. Lcdicn, for respondents.
The opinion of the majority' of the Court was delivered by

Archambeault. C.J.:—This is a claim for damages based on 
the Workman's Compensation Act, It.ti.Q. 1909, sec. 7321 ct §eq. 
The respondent had his foot frozen whilst in the employ of the 
appellant, and was obliged to have it partially amputated. The 
question involved is whether the company is liable for the damages 
resulting therefrom. The trial Judge answered in the affirmative, 
and condemned the company to pay the respondent au annual 
rent of $100.

The.eompany appeals to us on three grounds:—
(1) The freezing of a limb as a result of intense cold is not an 

accident within the meaning of the Act; (2) the amputation of 
part of his foot was the result of the respondent’s own negligence 
in not obtaining proper treatment and was not caused directly 
by the cold suffered; (3) the judgment charges the company 
with having l»een at fault in neglect ng to properly protect its 
employees against cold and freezing, whereas the employer's 
negligence cannot be the raison d'etre of his responsibility in such 
matters.

Ar. lismbeauU, 
I'.J.
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I shall examine the three grounds invoked by the appellant.
1. In the first place the company contends that the freezing 

of a limb as a result of intense cold is not an accident arising out 
of the employment within the meaning of the Act.

The Legislature has not told us what the characteristics of an 
accident arising out of the employment are; the Act contains no 
definition as to what constitutes such an accident. This has 
been left to the Courts. Similarly in foreign states. In spite 
of the importance such a definition would have had, foreign 
Legislatures have abstained from giving it. The authors on the 
question have been less shy, however. Each one has endeavored 
to define this accident. In France and in England the Courts 
have, in different cases, expressed their idea on the subject. Al­
though it might prove interesting to adopt one or the other of these 
definitions or even to formulate a new* one, I do not think it nec­
essary so to do in the present case. A definition must comprise 
all the characteristics of the object defined. It might be im­
prudent to venture on such dangerous ground when the necessities 
of the case do not demand it. We are called upon to decide only 
this: Whether the freezing of the respondent’s foot in the course 
of his work, under the circumstances of this case, constitutes such 
an accident as will render the company liable in damages.

The appellant contends that the freezing did not occur as a 
result of the employment nor in the course of employment, but 
as the result of the forces of nature, and that the Workmen’s 
Compensation Act does not cover an accident of this kind.

The Court of Cassation has held several times in France that 
as a rule the statute of April 91 h, 1898, does not cover accidents 
due to the forces of nature even though they occur in the course 
of the employment. Nevertheless if the employment has con­
tributed to the bringing into play of these forces, or has provoked 
or aggravated its effects, then the accident falls within the statute, 
according to the Court of Cassation. Thus, as a general principle, 
the employer is not responsible for damages caused to his workmen 
by lightning, storms, sunstroke, freezing, earthquakes, floods, etc. 
These are considered as “force majesture,” which human vigilance 
and industry can neither foresee nor prevent. The victim must 
bear alone such burden, inasmuch as human industry has nothing 
to do with it and inasmuch as the employee is no more subject 
thereto than any other person. This is, says Ixmbat (Le Risque 
Profemonel No. 504), what Mr. Lion 8av called “the great pro­
fessional risk of humanity.” Every human being is liable to 
suffer from events in w’hich he has no share of responsibility. 
There is here between the accident and the employment no re­
lationship of cause and effect. Hence it cannot lie said of such 
an accident that it arises out of or in the course of employment. 
But where the work, or where the conditions under which it is 
carried on, expose the employees to the happening of a force majeure
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event, or contribute to bring it into play or to aggravate its effects, 
then we are no longer face to face with tin1 sole forces of nature. 
This is no longer a risk to which everybody is exposed; this is 
a danger which threatens more particularly the employees who 
work under special conditions. Hence the occurring of a force 
majeure event under such circumstances is an accident arising out 
of the employment.

In England the Court of Appeals has held that a workman en­
gaged in the construction of a building on a scaffolding 23 feet 
high, and struck by lightning, met with an accident du travail. 
The Court held that the danger had been increased by the elevated 
position of the workman, and that his death constituted an acci­
dent arising “out of the employment”: Andrew v. Fails worth 
Industrial Society, 20 T.L.R. 420.

The House of Lords also held it as an accident arising “out 
of the employment” where a workman had been laid down by 
a heat stroke whilst working on board SS. Majestic as a result 
of the intense heat generated by the boiler near which he was 
working: Ismay, Imrie A Co. v. Williamson, 24 T.L.R. 881.

In another case one Morgan engaged as sailor on board SS. 
Zenaida in England was ordered to paint the boat whilst lying 
in a Mexican port Excessive heat caused sunstroke. The Court 
of Appeals held the employer liable: Morgan v. Owners of SS. 
Zenaida, 25 T.L.R. 440.

The principles just enunciated have been sanctioned in quite 
a few cases. Thus it has l>een held tha where a painter employed, 
in a tropical heat, at painting a wall which threw off a strong re­
flection, suffered a sunstroke, the employer was liable: Panel. Fr., 
1902-2-84. Similarly in the case of a street car inspector, whose 
duty compelled him to remain in the middle of the street without 
any protection from the sun's rays: S.P., 1902-2-292; of a laixmrcr 
working in a car yard, without protection, under a broiling sun: 
Pand. Fr., 1905-2-98; of a driver compelled to drive his 
vehicle under a hot sun: Dalloz, 1901-2-339; ibid. 1904-1-553; 
(îaz. des Trib., 1st and 2nd April, 1902; in the case of 
a roofer killed by lightning whilst repairing a roof; of a 
mill hand killed in the same manner in an isolated mill whilst oper- 
ating a chain for bringing up the sacks: 1 Sachet, p. 224, note 1.

Mr. Walton, in his work on our provincial statute, cites other 
examples. “No doubt,” says he, “if a steeple-jack were blown 
down by a high wind, or if a man working on a high or exposed 
place were struck by lightning, this would Ih‘ covered by the Act. 
And if a workman were so struck while employed in some work 
in which there was a special risk of lightning, from the presence, 
for example, of powerful electric currents in the works, the acci­
dent might be held to have the industrial character. It would 
be due to the forces of nature, but the employment exposed the 
workman to a greater risk than ordinary of suffering from these
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forces. Upon the same principle it has been held in England 
that when a workman is seized with an epileptic fit and falls into 
an excavation, or into any dangerous place, his proximity to 
which is due to the employment, this is an industrial accident.”

And Sachet, at vol. 1, No. 405, shews us the very broad appli­
cation made of these principles in Germany in accidents from 
lightning, which are there now considered as an accident arising 
out of and in the course of the employment. The ruling principle 
to be drawn from all the reported cases seems to me to be this: 
that where the accident is due to a force majeure which might have 
l>een foreseen there is an aggravation of the danger if the workman 
is more exposed thereto as a result of his employment than the 
ordinary man, and if there be aggravation the employer is liable. 
Thus, where a workman carries on his work during intense heat 
or excessive cold, during a prolonged length of time, under the 
rays of the sun or exposed to frostbites, it is evident that the con­
ditions under which he is working expose him to a greater danger 
than the climatic conditions per se. The workman should be 
protected in a special manner against this increased risk. If he 
cannot be the employer should suspend work. If the employer 
does not do so and sunstroke or freezing ensues he should be held 
liable. The responsibility in such a case results not from the 
negligence of the employer, inasmuch as negligence is not the 
cause of the responsibility in these cases, but it results from the 
increased danger, and it is this increase in the risk which creates 
the relationship between the accident and the employment and 
gives the workman his recourse.

Therefore it follows that the question as to whether an accident 
resulting from the forces of nature falls or not within the statute 
is a question of law in principle, but a question of fact in practice.

The facts in each case, therefore, assist in aiming at a solution. 
What, then, are the circumstances of this case? On January 
0, 1912, re? was one of its workmen. His duties required
him to load the lorries with the stone extracted from the quarry. 
It was very cold that day, the thermometer having fallen to 18 
degrees below zero. Respondent worked at the bottom of the 
quarry pit, 18 feet below the level of the ground. And he worked 
so for 10 hours, from 7.30 a.m. to 5.30 p.m. He was paid 17^6 
cents an hour, SI.75 per day. Whilst returning home in the car 
that evening he felt a pain in his left foot, and on arriving at his 
house noticed it was swollen. The next day the swelling had 
increased. Finally, after three or four days, he called a doctor, 
who sent him to the hospital, where part of the foot was ampu­
tated. It was so cold on that day that alnnit 10 o’clock the fore­
man told his men that such of them as wished to might leave and 
return home. A couple of them did. It seems to me, under 
the circumstances, that we are in presence of a plain case of in­
creased danger of freezing brought about by the conditions under

83
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which the work was carried on. And the foreman understood this QÜE-
full well, as he gave his workmen permission to leave if they found
it too cold. But he should not have Ix-en content with allowing 1013
them to go, he should have ordered them to do so. By continuing 
their employment he was assuming responsibility for any acci­
dents that might lx* due to the intense cold. I find the increased c’kmkxt
risk forming the relationship between employment and accident ('«. 
in the fact that respondent worked with his feet on the stone, 
worked for ten hours on an intensely cold day: Vide Loubat, A/l K' 
vol. 1, p. 214, on the analagous case of sunstroke. Ar.harnbesait,

These principles received the stamp of approval of the Paris 
Court of Appeals in the case of Potin v. Vve. Musetta. Musetta 
was employed by Potin. He suffered sunstroke whilst completing
the unloading <»f a vehicle in the full glare of the sun in the factory 
yard. The Triounal Civil de la Seine held the accident fell 
within the statute and that his widow was entitled to the indemnity 
fixed by law. The Paris Court of Appeals confirmed.

Potin inscribed in Cassation, but his appeal was dismissed : 
Dalloz, J. Q., 1904-1-553.

Finally I would refer to Sachet regarding accidents resulting 
from exposure to cold (No. 278).

The appellant insists that on the day in question some thirty 
other workmen worked with respondent, none of whom suffered 
from frost bites. I have found one decision of the Court of 
Cassation (June 8th, 1904) to that effect, holding that where a 
single workman is the victim of such an accident whilst many 
others are employed under the same conditions, it should be 
presumed that the accident was due to a particular defect in his 
powers of resistance, and the employer should be freed from re­
sponsibility: Vide dalles v. Tissicr, Dalloz, 1900-1-107.

This decision is criticized by Loubat, and I prefer to follow the 
doctrine laid down by the (’our de Cassation in the case of Potin 
v. Musetta above referred to. In that case the Court laid down 
the rule that it is incumbent on the employee to allege and prove 
that the victim’s state of health was deficient either by predispo­
sition or through excesses. The mere degree of resistance shewn 
by the victim is immaterial. It plays no greater role in freezing 
or sunstroke than in any other accident. I admit without hesi­
tation that an employer is not responsible for the results of illness. 
He is responsible for the consequences of accidents only. But 
in this case all the circumstances point to an accident and not to 
an illness. The mere fact that respondent’s co-workers were not 
frozen is not sufficient to my mind, to establish that rescindent 
suffered by temperament or disposition and not from an accident. 
He may, perhaps, have had less power of endurance than his com­
panions, but this circumstance is not sufficient to relieve the 
appellant which voluntarily exposed him during ten hours’ work 
to the dangers of excessive cold.
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2. In the second place, the appellant contends that the ampu­
tation which respondent suffered was due to his own negligence 
and not to the cold, and that respondent delayed unduly having 
recourse to medical science, and that had he been attended to 
immediately the amputation might not have been necessary. 
There is no proof of record on this point. The only witness heard 
was Dr. Fysche, of the General Hospital. It was not he who 
performed the operation. He did not see the respondent before 
the operation, nor at the time thereof. All lie says is purely 
theoretical, and he does not say that the amputation was rendered 
necessary by the respondent’s delay to call upon medical aid; 
nor is there any proof that the respondent refused to follow medi­
cal treatment, nor shewed any bad grace in this respect. The 
respondent is a poor labourer, an ignorant man, and his apparent 
negligence is probably due to his ignorance more than to any other 
cause.

3. Finally the appellant complains that the judgment has 
charged it with negligence, and argues that negligence cannot 
justify a finding of responsibility in matters of professional risk. 
The considérant complained of is as follows (translated) : “Although 
the freezing of a limb resulting from extreme cold is, prima facie, 
a risk incident to life, and does not constitute per se an accident 
arising from the employment, yet the case is different when the 
injury from freezing Iwfnlls a workman in the course of his em­
ployment by the lingering and incessant action of the extreme cold 
and results from want of reasonable precaution on the part of the 
employer who, in such intense cold, requires his employeee to 
work in the open air, throughout the entire day’s work, without 
any shelter, and without any provision against the cold, and where 
the employer does not concern himself to allow the employees, 
from time to time, sufficient rest from work to enable them to warm 
up a little, and where the employer takes no other care whatever 
to protect the employees from the severity of the weather.”

This considérant does not mean that the company's responsi­
bility results from its fault. Its object is merely to shew that the 
“lien” between the employment and the accident exists in the 
present case. . . . The trial Judge demonstrates the fact 
that in this case the accident was aggravated by the employment 
in which the respondent was participating. This demonstration 
was abso utely essential to justify his holding and it is in accord 
with the decision I have referred to. Consequently I am of opinion 
to confirm.

Trenholme and Cross, JJ., dissented.
Apjfeal dismissed.
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PATTISON v. TOWNSHIP OF EMO. ONT.

Ontario Supreme Court ( Appellate Division) Mutuel:, f'.-f.Ex., liiddcll, S. f 
Sutherland and Leitch, February 13, 1913. 1913

1. Taxes (§ III K—14*2)—Recovery iiy distress—Free grant land— _~ _
Li A III LIT Y or MICATEK FOR TAX AUAINHT TRIOR LOCATES WHOSE Fob. 15.
RIGHTS HAD BEEN CANCELLED.

The goods of n loeatee on land relocated by the Crown after the 
forfeiture or cancellation of a prior location under the Free tirants 
and Homesteads Act. R.S.O. 1HD7. ch. 2D. are not -nl»j«H-t to seizure or 
distress for unpaid taxes assessed against the prior 1 oca tee’s interest, 
no attempt to collect having been made while he was in possession.

An appeal by the plaintiff from the judgment of 11 is Honour statement 
Judge Pitch, the Judge of the District Court of the District 
of Rainy River, dismissing the action.

The following reasons for judgment were given by the learn­
ed District Court Judge:—

This was an application by the plaintiff for an interim in­
junction restra ldng the defendants from proceeding with a 
sale of the plaintiff’s chattels seized for arrears of taxes. I dir­
ected that notice « f the application should be served on the de­
fendants, and, by consent of both parties, the application is 
now turned into a motion for judgment. There is no dispute as 
to the facts, which are as follows :—

One Duval was, on the 10th June, 1904, located by the Depart­
ment of Lands Forests and Mines on the south half of lot 29 in 
the 4th concession of the township of Carpenter. In July, 1908, 
the plaintiff made an arrangement with Duval whereby, in 
consideration of $100, Duval was to allow his land to be cancelled 
and the plaintiff to be located upon the land in question. On 
the 16th July, 1908, in pursuance of this arrangement, the plain­
tiff made his application, but no acceptance was apparently 
given by the Government at that time. In the following spring, 
other applicants asked to be located on the property, and the 
Department wrote the land agent at Emo saying that this appli­
cation could not be entertained, owing to the previous applica­
tion of Patterson of July, 1908, and asking that, if the plaintiff 
still wanted the property, he put in a new application, as the 
other one was made so long before. This was done ; and on the 
10th August, 1909, the Department notified the land agent that 
Duval’s location had that day been cancelled and this plaintiff 
located for the land. At that time, arrears of taxes to the 
amount of $52.72 stood against the property. Duval, while in 
possession of the property, had cleared some acres of the land, 
but this had grown up with underbrush, while the house erected 
by him was nearly destroyed by the action of the weather.

In the case of lands owned by any one in fee, an assessment 
is made for the purpose of taxation, and, after due notice, the
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taxes are either paid by the proper person or returned by the 
collector as unpaid—in the latter case the amount still being an 
asset of the municipality and increasing the security of deben­
ture-holders. As the rate of taxation is struck on the basis of 
the relation of the revenue required to the assessed value of 
land, etc., in the municipality, it is essential that the full amount 
of taxes should be received by the municipality sooner or later. 
It is apparently for this reason, therefore, that provision is made 
for the sulisequent collection of arrears of taxes, and for those 
arrears, after the proper formalities have been gone through, to 
form a charge upon the land so assessed.

The question in this action is as to the rights of the municipali­
ties as to free grant land in this district, in cases where taxes are 
in arrear, and the property is either given up or forfeited, and 
afterwards allotted to some other person. If there are no means 
of collecting these arrears, the municipalities in which a large 
proportion of the land is held by locatees under the Free Grants 
and Homesteads Act, R.S.O. 1897, ch. 29, under the Crown, 
will he seriously affected. The municipality may collect arrears 
of taxes levied on lands located under the Free Grants and 
Homesteads Act, either by sale of lands or sale of goods upon 
the property belonging to the owner and certain others. Sec­
tion 26 of the Act provides: “Nothing in this Act shall be con­
strued to exempt the land” (that is, land located under the Act) 
“from levy or sale of goods for rates or taxes heretofore or 
hereinafter legally imposed.”

Thus the expressed intention of the Legislature is, that a 
person located by the Crown under that Act shall not escape 
payment of taxes heretofore or hereinafter imposed. To what 
possible tuxes but arrears of taxes can the word “heretofore” 
apply f

By sec. 154 of the Assessment Act, 1904, 4 Edw. VII. ch. 
23, it is enacted that the purchaser of these lands at a tax sale 
shall be subject to all the terms and conditions as to settlement, 
etc., required by the Free Grants Act. Provision has undoubt­
edly, therefore, been made whereby a sale for arrears of taxes 
may lie made of the locatee’s interest in land, the fee of which 
remains in the Crown ; and, by sub-sec. 3 of see. 151, the consent 
of the Commissioner of Crown Lands is not necessary to validate 
such sale. In the present case, admittedly, there arc arrears of 
taxes with respect to the land in question ; and, under sec. 141 
of the Assessment Act, it is the duty of the treasurer to levy 
those arrears if it comes to his knowledge that goods and chat­
tels liable to distress are upon the land in question.

Under sec. 103 of the Assessment Act, taxes may be collected 
by distress: (1) upon the guvds (wherever found) of the owner 
or tenant whose name appee< on the collector's roll; (3) upon
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the goods of the owner of the land found thereon, though his 
name does not appear on the roll. And, by sec. 1+1, these 
clauses apply to arrears of taxes. If, therefore, a locatee under 
the Crown is covered by the word “owner” in the Assessment 
Act, the matter is much simplified ; and I believe that it was the 
intention of the Legislature that he should be so considered.

Provision is also made under the Assessment Act for the 
collection of taxes from owners and tenants. A locatee is in no 
sense a tenant, but is rather the equitable owner of the land, 
subject to certain settlement duties, upon the performance of 
which he is entitled to his patent for the land. The interpreta­
tion clauses do not interpret the word “owner;” but see. 86 (2) 
of the Consolidated Municipal Act, 1903, 3 Edw. VII. ch. 19, 
defines “owner” at length, and undoubtedly covers a locatee.

It has been urged that, as the interest of the Crown is exempt 
from taxes, the cancellation of a location must cancel the arrears 
of taxes, and that a subsequent location will allot the land 
freed from the lien for taxes. If this is the law, it affords a very 
simple as well as inexpensive method of evading taxes. If such, 
however, were the intention of the Legislature, it should have 
been made plain by some enactment ; but, w hile we find specific 
legislation as to the creation of liens, sales for taxes, etc., there 
is absolutely no legislation enacting that upon cancellation of a 
location the lien for taxes and rights of distraint upon the chat­
tels of subsequent owners automatically cease.

Section 5 of the Assessment Act enacts that all real pro­
perty in the Province is liable to taxes, subject to the following 
exemptions: (1) the interest of the Crown in any property. 
The interest of the Crown hits not, however, been taxed by the 
defendants, they having taxed the interest of the locatee only, 
under the provisions of sec. 35 of the Assessment Act; and in 
that section it is expressly enacted that the interest of every 
person other than the Crown in such land shall be subject to 
the charge thereon given by sec. 89 ; also, that the owner of any 
land in which the Crown has an interest, etc., etc., shall be as­
sessed in respect of the land in the same way as if the interest of 
the Crown was held by any other person. That is, all the clauses 
of the Assessment Act, including provisions for collection of 
arrears of taxes, are made applicable to located lands to the same 
extent as they would be if a private person, instead of the 
Crown, was the owner of the legal estate ; and it cannot be 
argued for a moment that, had the legal estate in this property 
been held by a private person, instead of the Crown, and he had 
dealt with the property as the Crown has dealt w’ith it, the pre­
sent owner securing the property from that private person could 
escape paying those arrears of taxes, or that his chattels would 
not be liable for those arrears.
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Section 89 enacts that the taxes due upon any land, with 
costs, may be recovered from the owner or tenant originally as­
sessed therefor, and from any subsequent owner of the whole or 
any part thereof, and shall be a special lien on the land, in 
priority to every claim, lien, or incumbrance of every person 
except the Crown. In the present instance, there is no attempt 
on the part of the defendants to enforce any lien against the 
Grown or in any way interfere with any right cxis'ng in the 
Crown.

I must, therefore, hold that the defendants have that lien for 
arrears of taxes, and that they are entitled to collect these ar­
rears, by distress and sale of the goods and chattels of the plain­
tiff found upon the premises, the plaintiff being a subsequent 
owner within the meaning of the Assessment Act. These taxes 
represent arrears for five years, no taxes having been 
paid by Duval. For these five years the municipality taxed all 
the land, including the land in question, and the money went 
for roads, bridges, and improvements that enhanced all the 
property in the municipality, including this very property; but 
the original loeatec never paid any of the taxes for the five years. 
The benefit of those improvements is secured by the present 
loeatee for absolutely nothing, if he can escape payment of the 
taxes justly due upon the property, and which he located pre­
cisely as his predecessor did in 1904—the fact being that he 
never paid the $100 to Duval, electing to treat his application of 
August, 1909, as separate from his application of 1908, when he 
had agreed to pay the $100.

In addition to the improved roads, etc., in theory at least, the 
new loeatee secures improvements made upon the property by 
his predecessor, because we must presume that the officers of the 
Crown do their duty. Those improvements would, at least, be 
two acres cleared and cultivated annually during the first three 
years and the erection of a habitable house, at least 16 by 20. 
While in the present instance the new loeatee did not get all of 
these, the fact that compliance with the Free Grants Act was 
not insisted upon by the Crown Lands inspector does not alter 
the general effect of the Act.

As there baa been considerable doubt about the application 
of the Assessment Act to lands such as those in question, I do 
not think the action is one in which costs should be given. Judg­
ment will, therefore, be entered dismissing the action without 
costs.

The plaintiff appealed from the judgment of the District 
Court Judgt

Argument A. E. Knox, for the plaintiff, argued that the forfeiting of 
Duval’s location under the Free Grants and Homesteads Act
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annulled the taxes due from him, and that, when the land was 
relocated to the plaintiff, in August, 1909, he became liable 
only for subsequent taxes, which he had duly paid. The learned 
trial Judge has overlooked sec. 38 of the Public Lands Act, Il.S. 
0. 1897, ch. 28. Under sec. 103 of the Assessment Act, 4 Edw. 
VII. ch. 23, “owner” must mean the owner of the land at the 
time the taxes are levied. After the cancellation of Duval’s 
location, the Crown was the only party interested.

A. I). George, for the defendant corporation:—The Assess­
ment Act, 1904, sec. 5, enacts that all real property in the Pro­
vince shall be liable to taxation, subject to certain exemptions. 
The interest of the Crown is exempt, but not the interest of the 
locatee, who is the equitable owner of the land, subject to the 
fulfilment of certain conditions prescribed in the Free Grants 
and Homesteads Act. The plaintiff is in the position of a sub­
sequent owner: Assessment Act, 1904, sec. 89. “Owner” has the 
same meaning in the Assessment Act (see sec. 23) as in sec. 86 
of the Municipal Act, 1903. Section 9 of the Free Grants and 
Homesteads Act should be const rued strictly so as not to take 
away from the municipality its statutory lien upon lands for 
arrears of taxes. The right of the municipality to assess the 
lands of a locatee and to levy for taxes and to a lien therefor 
should not be taken away unless it is impossible to construe the 
statute otherwise. See .sec. 26 of the Free Grants and Home­
steads Act. The plaintiff knew of the occupation of the land by 
Duval, and in effect succeeded to Duval’s rights; he should have 
known or ascertained the fact that there were arrears of taxes, 
and that the municipality claimed a lien therefor. Provision 
has been made for a sale of a locatee’s interest for arrears of 
taxes: Assessment Act, sec. 151 ; the interest of the Crown can­
not be affected by such a sale: sec. 151 ; the interest of the loca­
tee must be assessed : sec. 35 ; but the interest of the Crown can­
not be assessed: sec. 5. It is plain that the interest of a locatee 
is regarded as separate and distinct from that of the Crown. 
It is imperative *for the municipality to assess the interest of the 
locatee and to collect the taxes levied: see sec. 141. This the 
treasurer of the defendant municipality did. There is no ex­
press legislation taking away the right of the municipality to a 
lien for taxes or the right to distrain ; nor is there any provision 
limiting or doing away with the duty of the treasurer.
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Argument

February 15. Mulock, C.J. :—The facts are as follows. On Muiock. c.j. 
the 10th June, 1904, one Duval, under the provisions of the 
Free Grants and Homesteads Act, R.S.O. 1897, ch. 29, became 
locatee of the south half of lot number 29 in the 4th concession 
of the township of Carpenter. Default having been made in 
the performance of settlement duties, as required by the Act,
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ONT. the Crown, on the 10th August, 1909, cancelled Duval's loca­
te c lion, and relocated the land to the plaintiff.
1913 Whilst Duval was such locatee, certain taxes against his in-
---- terest in the land became due, and were unpaid when the plain-

l ATTisoN tjft became locatee of the same land. The defendant corporation 
Township contended that his goods and chattels, then on the land, were 

of Kmo. liable to distress in respect of the arrears of taxes which had 
Muiock. o.j. accrued due prior to his becoming locatee, and sought to make 

the amount by distress, whereupon the plaintiff brought this 
action to restrain the defendant corporation from proceeding 
with such distress. The learned trial Judge, being of opinion 
that the plaintiff’s goods and chattels were liable to be so dis­
trained, dismissed the action ; and from that decision the plain­
tiff appeals.

The learned trial Judge, in his carefully prepared judgment, 
relies upon sec. 26 of the Free tirants and Homesteads Act as 
supporting his view. That section reads as follows : “Nothing 
in this Act shall be construed to exempt the land from levy 
or sale for rates or taxes heretofore or hereafter legally im­
posed." That section follows a number of other sections con­
taining provisions which limit the locatee's or patentee’s right 
to alienate Free Grant land, and is merely a precautionary ex­
pression by the Legislature that those provisions arc not to 
be construed as effecting any change in the law as to the liability 
of the locatee's or patentee’s interest in such land to taxation 
or sale for taxes.

The trial Judge has. by error, incorporated the word “of 
goods" after the word “sale" in his quotation of the section, 
but the error does not affect his argument.

His Honour also cites sec. 154 of the Assessment Act in sup­
port of his conclusions. That section, however, goes no further 
than, in effect, to declare that, where there has been a valid 
«de for taxes of Free Grant lands, the purchaser shall take sub­
ject to the provisions contained in the Free Grants and Home­
steads Act. But it does not say that taxes assessed against the 
locatee’s interest in such lands shall remain a charge on the land 
after his interest therein has been forfeited.

The interest of the Crown in any property is, by sec. 5 of 
the Assessment Act, being 4 Kdw. Vil. ch. 23, exempt from 
taxation ; and, whilst the interest of a locatee of lands under 
the Free Grants and Homesteads Act is liable to taxation, yet 
such interest is subject to the paramount obligation of the loca­
tee to perform the settlement duties required of a locatee by sec. 
8 of the Free Grants and Homesteads Act. And, upon failure 
to do so, the Crown is entitled to forfeit the location, whereupon, 
by sec. 9 of the Act, “all rights of the locatee or of any one 
claiming under him in the land, shall cease."
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So long ns Duval continued to be locatec, the defendant cor­
poration was entitled to a lien uponliis interest in the land in 
respect of the arrears of taxes. But when, by reason of the 
Crown's forfeiture, that interest ceased to exist, then the defen­
dant corporation’s lien, which was merely a charge on Duval’s 
interest, also ceased to exist, and the Crown resumed the unquali­
fied ownership of the land, free from the rights of all persons 
claiming through Duval, and was in position to relocate the 
land, free from any liens, whether in the nature of taxes or 
otherwise, that might have existed against the interest of the 
former locatec. Were it otherwise, it would practically mean 
that the interest of the Crown would not be exempt from taxa­
tion ; for, if such taxes remained a liability recoverable out of 
the goods of a sulmequent locatec or purchaser, the interest of 
the Crown in the land would pro tanto be reduced.

I, therefore, with much respect, am unable to accept the view 
of the learned trial Judge as to the rights of the parties; and 
am of opinion that the judgment appealed from should be re­
versed, with costs to the plaintiff here and below.

Riddell, J.:—In 1904, one Duval became locatec of a certain 
lot in the township of Emo; he failed to perform what the stat­
ute requires of a locatec; and, in 1909, his location was forfeited 
umU U.S.O. 1897, ch. 29, sec. 9. He had not paid the taxes, and 
the vnship had not seized or made any effort to realise them.

In August, 1909, the plaintiff made application for the lot, 
and was there located. He paid his own taxes, but not the back 
taxes ; and, on the 3rd October, 1912, the township seized for 
these back taxes.

The plaintiff brought an action to restrain the sale. Apply­
ing for an interim injunction, the motion was turned into a 
motion for judgment, and the District Court Judge dismissed 
the motion and the action.

The plaintiff now appeals.
1 think the appeal must succeed, and on this short ground:— 

There can be no doubt that the Legislature can validly enact 
that the goods of one man may be sold to pay the debt of another. 
Hut, before such a result is declared by the Court to be the effect 
of a statute, the language of the statute must be scrutinised 
with care, and found clear.

By 4 Edw. VII. ch. 23, sec. 103, back taxes may be levied 
(3) “upon the goods and chattels of the owner of the land found 
thereon . . There is no definition of the word “owner” 
in the statute, and 1 know of nothing to compel us to hold that 
the plaintiff is the owner of the land.

The appeal should be allowed with costs and the injunction 
granted with costa.
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Statement

Other relief is claimed by the writ, i.e., damages for seizure. 
The damages should be referred to the District Court Judge to 
be assessed by him, and he will dispose of the costs of such re­
ference.

Sutherland and Leitcii, JJ., concurred with Riddell, J.

Appeal allowed.

GRAHAM ISLAND COLLIERIES v. CANADIAN DEVELOPMENT CO. 
AND H. R. BELLAMY.

liritish Columbia Supreme Court. Trial before Crcgory, J.
./•nni'ii ii 20, 1918.

1. Corporations and companies (g IV II—104)—Promotkrs — Sales to
COMPANY—SECRET PROFIT.

A corporation which wn* one of the active promoters of n newly 
formel company, will not In* permitted to make a secret prolit from 
property purchased by it in the latter'* behalf.

2. Estoppel < 1111 I>—4HJ)—Hr ratification — Sales by promoter to
company—Secret profits.

The right to cnm|ad a promoter to refund secret profit* made from 
a purchase of projicrty for a company he was promoting, is waived 
by the company, where, with full knowledge of all the cleuinstancc*. 
it entered into an agreement with tlie seller of the property for an 
extension of the time for payment.

3. Corporations and companies (g IV H—104)— Sales by promoter to
company—Secret profits.

A promoter «if a company who agree* to sell property t«i a fellow 
pmmoter for the lieneflt of the c«mipany, will not In* |icrmitte<l to mukv 
a secret profit from the transaction.

Action by n company to recover from promoters secret pro­
fits made on property purchased by them for the company.

Judgment was given against some of the defendants, but 
not as to tlie other because of the estoppel of the plaintiff as 
to the latter.

./. IV. dell. Farris, and J. Emerson, for plaintiff.
S. S. Taylor, K.C., for defendant company.
,/. A. Clark, for defendant Bellamy.

Gregory, J. :—This is an action for relief against the de­
fendants as promoters of the plaintiff company in connection 
with the sale made by them to the plaintiff of certain coal 
licenses. The defendant company purchased the licenses from 
defendant Bellamy, at attorney-in-fact of the original stakers 
thereof, at the price of $4.60 per acre, and sold them to the 
plaintiff at the price of $10 an acre, and agreed to return to 
defendant Bellamy the sum of $1.50 per acre.

Against the company it is claimed that it was actually en­
gaged in promoting the plaintiff company when it bought these 
licenses, and that therefore it is a trustee for the plaintiff, and
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is entitled to have the lieenses at the price of $4.50, or. in the 
alternative, that at the time the defendant company sold to the 
plaint ill" company it was one of its promoters ami did not make 
any disclosure of the price at which it had purchased them, and 
that the plaintiff is entitled to retain the said licenses at the 
fair market value of the same at the time of its purchase.

Against the defendant Bellamy, it is claimed that lie was a 
promoter of the plaintiff company, and so must account to it 
for the sum of $1.50 an ac re, paid him by his co-defendant, he 
having made no disclosure to the plaintiff of his position.

So far as disclosure is concerned, I am fully satisfied that 
neither of the defendants at any time ever made any disclosure 
whatever to the plaintiff or their dealings with each other. Hut 
it is equally clear that plaintiff always knew it was buying from 
the defendant company, and assumed that such defendant was 
making a profit on the sale. Although in the view I take of the 
case it is immaterial when the defendant company became a 
promoter, or what disclosure it made, I feel that I should, in 
case the plaintiff wishes to appeal, make clear the conclusions 
I have reached on these points.

I cannot resist the conclusion that the defendant company 
was actively promoting the plaintiff company when it took this 
option to purchase from Bellamy on December 8, 1909, and 
when it actually took it up and purchased the licenses on Janu­
ary 12, 1910, it had secured the incorporation of the plaintiff 
on December 23, 1909, and had actually the day before, viz., 
January 11, 1910, sold the licenses to the plaintiff.

That the defendant company did promote the plaintiff com­
pany is abundantly clear by the agreement between the two 
defendants, dated December 21, 1909, which states in recital 
that it is “in course of promoting,” etc. Munro and Cummings 
purchased the stock through one Brown, who guaranteed to 
sell the same within three months at a profit. The defendant 
company carried out this guaranty. Brown, who took most of 
the application for stock, represented the company. Mr. Jones, 
the president of the defendant company, said, on discovery, that 
Brown, who is now dead, conducted most of the negotiations 
with Bellamy and he presumed he acted on behalf of the eom-
paay.

When did this promoting In-gin Î Bellamy, in his discovery 
says that he gave the option on December 8, 1909; previous to 
that he had gone around with Brown to get applications for 
shares. Before taking the option, the defendant company pro­
posed to form a new company to take over the coal areas. I 
understood it was contingent on the new company being formed 
that the option would lx- taken up, and if it was not formed, the 
property would go back to the stockholders. The option was
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given to enable them to form the company. There is ample 
evidence that a number of applications for shares were made 
on December 11, 1909, and Mr. Kerr swears that one at least 
of Bellamy’s applications was dated December 8, 1909 (this 
is supported by Mr. Jones’ evidence on discovery), which is 
the very date on which the defendant company took its option. 
Bellamy’s first application was made in the name of the Graham 
Island Coal Co., on a printed form. In the ordinary course of 
business that form would have been printed, prior to that date, 
or at least, instructions for its being printed would have been 
given, and if this is so, the Graham Island Coal Co. was being 
promoted when defendant company took its option.

The Graham Island Coal Co. and plaintiff company are one 
and the same, for tin* latter name was substituted for the for­
mer because the registrar of joint-stock companies refused to 
accept the former. That the plaintiff company’s application 
forms were printed on December lltli there can be no doubt, 
am1, that could only have been done after word had been re­
ceived from the registrar at Victoria that the name originally 
chosen would not be accepted. All of these preliminaries must 
have occupied several days, certainly more than three, and so 
these steps in the promotion were going on when the defendant 
company took its option—at least I can come to no other con­
clusion, especially in view of the fact that not a single officer of 
the defendant company, nor the defendant Bellamy, was called 
to deny the suggestion wilich was repeatedly made during the 
trial.

These facts seem to me to shew almost conclusively that 
at the time the defendant company took its option it was actu­
ally engaged in promoting the plaintiff company, and, if so, 
the plaintiff company would, unless it has lost its rights by some 
action of its own, be entitled to treat the defendant company 
as having acted in taking the option on its behalf and insist on 
taking the licenses at the pri. it gave for them, and this not­
withstanding any disclosures made by such promoter : see Pal­
mer’s Company Precedents, 10th ed., part 1, p. 118, and cases 
there cited (11th ed., part 1, p. 143].

But it seems to me that the company has lost this right 
through its own actions, for on January 28, 1911, it entered 
into a new agreement with the defendant company whereby it 
was granted an extension of time for making its payment, etc., 
and it did this with a full knowledge of the facts of which it 
now complains so far as the defendant company is concerned, 
viz., that it purchased for $4.50 per acre. Mr. Kerr, in his evi­
dence, says that he heard in the fall of 1910, rumours that an­
other action brought by the original stake-holders of the licenses 
against the same defendants was to be compromised, and that
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he learned then that the price paid by defendant company was 
“$4.50” per acre. On December 19, 1910, the plaintiff directors 
appointed a committee to inquire into this matter, and to take 
counsel’s opinion thereon. On March 10, 1910, the directors 
declined an offer of $300,000 for the property. On November 
14, 1910, the directors got an independent report from Mr. 
Cross as to the value of the property. On May 8, 1911, the 
directors reported to the general meeting, expressing confid­
ence in the value of the property and stating it was then under 
option. In this condition of affairs the plaintiff, on January 
28, 1911, took from the defendant company an agreement ex­
tending the time for making its payments, and in order to do 
so the defendant company had itself (to plaintiff's knowledge) 
to first get an extension from the stake holders. It seems to me 
that this is equivalent to its saying to the defendant company, 
“We always knew you had purchased the property, we now 
know you only paid $4.50 an acre for it; we have had a com­
mittee inquiring into this matter—counsel’s opinion on our 
rights, but if you will give us an extension of time we will say 
no more about it, for we are quite satisfied of the value of our 
pro|K*rty and that we have made a good purchase, and are also 
satisfied that you should make a good profit on your purchase.” 
To permit the plaintiff to now change its attitude would seem 
to me to !h? unjust, because it has, by its conduct, done that 
which might fairly be regarded as equivalent to a waiver of its 
remedy, and particularly since there can he no question of a 
rescission of the contract, for plaintiff has not asked for that, 
and has in fact allowed a number of the licenses to lapse.

Hut it seems to me that the defendant Hellamy is in a 
different position. He has entered into a contract with his co­
defendant by which he is to receive about $40,000 of the plain­
tiff’s purchase money. This agreement is dated December 21, 
1909 ; there was another agreement between the defendants 
which has entirely disappeared, and the evidence of its con­
tents is most unsatisfactory. It appears to me that the defendant 
Hellamy is a promoter of the plaintiff co-equally with his co­
defendant ; see Ilalsbury, vol. 5, p. 48, and cases there cited.

I have no hesitation in deciding that the agreement between 
the defendants was in a sense a sham agreement. Its whole 
object was to enable Hell.uny to get back a part of the con­
sideration paid by the plaintiff company for the property he 
was in fact selling to it. He was the instigator and father of 
the whole scheme from beginning to end, and there is no doubt 
that it was a dishonest scheme, and in its intent a wrong against 
the original stakers as well as the plaintiff company, and bis 
co-defendant is no letter, for it had full knowledge of all the 
circumstances.
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At the trial it was questioned whether Mr. Bellamy was 
a mining engineer at all or not. No one has come forward to 
say that he knows he is, and in the absence of some direct evid­
ence on the point, 1 am not satisfied that he is. Mr. Falls, a well- 
known engineer, received $1,000 for his services, and Mr. Bel­
lamy is to have $40,000 or thereabouts, in consideration of 
whatt—not subscribing for $10,000 worth of shares in plaintiff 
company, for that lie had already done and not for reporting 
on this property, for that he had done days before this agree­
ment was entered into. In the circumstances, I do not think 
that he is entitled to retain any of these moneys. The plaintiff 
has not, I think, lost by waiver or otherwise its right to have 
these moneys paid to it, for Bellamy’s position and this agree­
ment only came to its knowledge just before the institution of 
the present action—in fact, 1 have some considerable doubt 
whether this fact should not be held to suspend what I have 
already called the waiver by the plaintiff company of the ex­
tension agreement of .January 21, 1911, for the defendant com­
pany was a party to it all.

There will be judgment directing defendant Bellamy to pay 
to the plaintiff all moneys received by him from defendant com­
pany under the agreement of December 21, 1909, an injunction 
restraining the defendant company from paying him any fur­
ther sums thereunder; and a direction to pay the same to the 
plaintiff company instead, and such other relief as may be neces­
sary to carry this judgment into effect.

As to the cases referred to to support the contention that 
the plaintiff company has no remedy except rescission, see 
Gluckstiin v. Barnet, A.C. 240, 69 L.J. Ch. 385.

Judgment accordingly.

MUNICIPALITY OF BURNABY v. BRITISH COLUMBIA ELECTRIC 
R. CO. Ltd.

Brit ink Columbia Hupreme Court. Trial before Murphy, J.
January 5, 1013.

1. Estoppel (f I A—«)—Or municipality to deny validity of by law
OR CONTRACT.

A m un ici pul corporation cannot attack the validity of a contract 
between it and an electric railway company l»ecau«o the by-law auth­
orizing its execution was not mihmitted to the elector* for approval 
u* required by *ec. 04 of the B.C. Municipal Act of 1807. where the 
company had made large expenditures a* a direct con*equence of it» 
execution, if not pursuant to the contract.

[Be Point drey, 10 B.C.R. 374, di*tinguiahed.]
2. Municipal corporation a (| IT—142)—Contracts — Partly ultra

vires—Segregation by court.
In an action by a municipal corporation to obtain a declaration 

that a contract between it and an electric railway company is void 
because a portion of its conditions were ultra vires, the court will

8
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not, on Mich general claim. make a select inn <if *ueh <if its provision» 
an are ultra rires, hut will leave that to lie settled in concrete cases 
questioning the validity of specific clauses of the agreement.

3. Injunction ( § I L—109)—As to railway tracks—Right or city to
QUESTION POWER OF RAILWAY COMPANY.

An injunction will he denied a city to enjoin the o|s*ration of an 
electric railway on the ground that the company has no power to do 
so by reason of an irregularity in the proceedings of the municipality 
purporting to confer the franchise on the company, where it does 
not appear that the railway is a nuisance, or that the city suffered 
special damages from its operation, although it crossed some public 
streets under an order made by the Dominion Railway Hoard.

4. Partie» t§ I A 4—4ô)—Action to question exercise of power by cor­
poration—Right of municipality to maintain.

I lie Attorney < icncral should lie made a party to a proceeding to 
question the power of an electric railway ermpanv fo operate its 
road notwithstanding informalities in obtaining the municipal fran­
chise, where, after due noth-e to the municipality, an authorization 
of certain crossings had been made by the Board of Railway Com­
missioners on the footing of the electric railway having the requisite 
franchise.

Application by a city to have a contract between it and an 
Electric Railway Company declared invalid, and to enjoin 
the operation of an electric railway, on the ground that the by­
law authorizing the execution of the contract was not sub­
mitted to the electors for approval as required by sec. G4 of 
B.C. Municipal Act of 1897 : and also because some of the con­
ditions of the contract were ultra vins.

The action was dismissed.
S. S. Taylor, K.(\. and IV. (1. K. Mi (juarrie, for plaintiff.
L. (}. Me Phillips, K.C., K. 1\ Davis, K.C., and V. Laursni, 

for defendant.

Murphy, J. :—This action, on its main branch, is in form an 
application to have a by-law declared invalid. In substance, 
however, it is an action by a municipality to have a solemn 
agreement duly entered into by it with the defendant company 
declared null and void on the ground that the by-law author­
izing its execution was not submitted to the electors as required 
by see. 64 of the B.C. Municipal Act, 1897. This fact, in my 
opinion, differentiates the case from He Point (Jrnj lift lair, 16 
B.C.R. 374, 19 W.L.R. 638. The principles governing are, I 
take it, not those applicable to the quashing of by-laws at the 
suit of a ratepayer, hut those applicable to contracts. Because 
some provisions of a contract are ultra vins of a corporation 
it is not, in my opinion, the law that the whole contract can lie 
declared null and void at the suit of such corporation, particu­
larly when, as here, a large expenditure of money has been 
made, if not pursuant to the contract, at any rate as a direct 
consequence of its execution.

The main feature of this contract is the provision for the
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construction and operation of a tramway within the limits of the 
plaintiff municipality. By sec. 33 of the Consolidated Railway 
Company’s Act (1896), the defendant company, as successor 
in title to the Consolidated Railway and Light Co., is expressly 
authorized to construct, maintain, complete and operate a street 
railway inter alia along such road or roads between the limits 
of the cities of Vancouver and New Westminster as may be 
specified by any municipality through which the same may be 
constructed. Most of the roads—or, on any construction, a 
considerable number of them—upon which this agreement con­
templates the laying down of a tramway, are so situate.

This section has been interpreted in this sense by Mac­
donald, C.J.A., in the Point Grey case, 16 B.C.R. 374, if I un­
derstand his judgment aright. The main provisions of the con­
tract in question are, therefore, ultra vires of the municipality 
inasmuch as sec. 64 of the Municipal Act (1897) has no appli­
cation. I think I am bound to hold, under the judgment of 
Irving, J.A., in the same case, some provisions of said contracts 
to be special privileges to which said sec. 64 applies, but, if I 
am right as to this case being one of contract and as to the 
principles then governing, the contract is not to be declared null 
and void because some of its provisions are ultra vires. Nor 
do I think the Court Is to be asked to go through the multitudin­
ous provisions of the contract and proceed to declare which of 
them are ultra and which >ntra vires. Such contentions are to 
be settled, I think, by concrete cases questioning the validity of 
the specific clauses.

As to the claim for an injunction, I do not see how the muni­
cipality can raise the question that the defendant company has 
no power to operate a railway such as the one here under dis­
cussion. It is not shewn that such railway is a nuisance, much 
less has it been shown that the municipality has suffered any 
special damage from its operation. It is true the railway crosses 
some of the municipal streets but that was done pursuant to the 
order of the Dominion Railway Board after notice to the plain­
tiffs. It appears to me, under the circumstances, that before 
any consideration can be given to such contention, the Attor­
ney-General must be a party to the proceedings. The action 
is dismissed.

Action dismissed.
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RITCHIE v. GIBBS.
Alberta Supreme Court, Harvey, Scott, Stuart, and Wahh, JJ. 

dune 17, 1013.

1. Contracts (8 I D 4—026)—Offer and acceptance—Time fob payment
of DEPOSIT.

Time is of the essence of the contract as regards the cash payment 
or deposit on a sale of lands, and if the vendor under a contract re­
quiring the cash payment to lie made “forthwith” gives time to the 
purchaser until a future day specified, when payment is to Is* made 
at a business office of a firm authorized to receive it for the vendor, 
time remains of the essence of the agreement as to the deferred date 
and the vendor may withdraw if the purchaser fails to attend and 
pay the money within reasonable business hours at the time and place 
appointed.

| Cushing v. Knight, fl D.L.R. 820. 40 Can. S.C.R. 535. referred to.]

Appeal from the trial judgment dismissing the action for 
specific performance.

The appeal was dismissed on an equal division.
A. L. Marks, for the plaintiff. 
li. W. Manley, for the defendant.

Harvey, C.J., concurred with Stuart, J., in dismissing the 
appeal.

Scott, J., concurred with Walsh, J., who would allow the 
appeal.

Stuart, J. :—I would dismiss this appeal. I think the de­
fendant had a right to insist on an immediate cash payment of 
$2,000 and to refuse to he hound by an agreement already made 
unless that payment were immediately forthcoming. I assume 
that by acceptance of the $25 from Mortimer on Thursday the 
defendant ratified his action in making an agreement on his be­
half. And I assume that the payment of the $2,000 was not a 
condition precedent to the existence of any agreement at all; 
which, however, in view' of the decision in Cushing v. Knight, 6 
D.L.R. 820, 46 Can. S.C.R. 555, seems to me open to question.

I assume that there was called into existence a contract of 
sale between the parties. One of the terms of that agreement 
was that $2,000 sh . dd be paid forthwith as a cash or down pay­
ment. The defendant was clearly entitled to insist on immediate 
payment. Surely time is of the essence in respect of a cash pay­
ment at any rate. That being so T think the defendant was en­
titled if he liked to make a concession as to time, but to make 
that concession a strict one. He was entitled to say :—

One term of our bargain in that you pay me $2.(KM) forthwith. I will 
give you an hour but no more.

And if at the end of that time the cash payment was not forth­
coming I think the defendant would be entitled to withdraw

ALTA.

8.O.

1913

Statement

Iturrey. C.J.
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from the agreement. He whs entitled to know at once whether 
he had the property really sold or not. In the ease before us the 
defendant was not so strict. The evidence is clear and uncontru- 
dicted that the defendant insisted upon payment on Saturday. 
No question of a formal agreement lteing intended lie fore the 
cash payment was payable can arise because that was arrangisl 
on Thursday and it was not because of the necessity of a formal 
agreement that the payment was delayed. Any suggestion of 
postponement until Monday which may have been made 
by the agent Mortimer was clearly unauthorized because 
Mortimer himself, the plaintiff's witness, expressly says 
so. The plaintiff did not make the payment on Satur­
day. Tipton & Co.’s office had been arranged as the 
place of payment and that firm were authorized by the de­
fendant to receive the money. The plaintiff knew that lie was 
expected to pay on Saturday. He did not go to Tipton’s office 
to do so until ten o’clock on Saturday night. The defendant was 
not, in my opinion, hound to wait there till that late in the night 
nor to ask Tipton’s to keep their office open for the plaintiff’s 
convenience until that hour. What the i>osition would have 
been if the plaintiff had sought out the defendant at his house 
or elsewhere liefore midnight need not Is* considered because he 
did not do so in any case. In as much as the cash payment stipu­
lated for was not made within the time limit which the defendant 
was clearly entitled to fix, I think he was entitled to withdraw, 
to refuse to accept it, and in effect to rescind the agreement, as­
suming that a binding agreement had ever been made. It is true 
that Tipton’s received the cheque on Monday, but the plaintiff 
knew that it was then too late and that their receipt of it must 
Ik* subject to the defendant’s approval, which was refused.

Having reached this conclusion I have no reason for consider­
ing the other questions of law which are involved in the appeal 
which should Ik* dismissed with costs.

Walsh, J. :—This is an action brought by the purchaser to 
compel specific performance of an agreement made by him with 
the defendant for the sale to him of certain land. It was dis­
missed at the close of the plaintiff’s case upon the application of 
counsel for the defendant, on the ground that the agreement was 
not sufficiently evidenced in writing. The difficulty suggested 
under the Statute of Frauds is that the terms for the payment of 
the purchase-money do not sufficiently appear in any one of 
three receipts which contain the only written evidence of the 
agreement.

The first receipt which is given by a sub-agent who made the 
sale is as follows:—

Received of Dr. A. B. ltitchie. the sum of twenty-five dollar* a* de­
posit on first payment, the total first payment is two thousand dollars,



bain nee in 0 and twelve months, on purchase of lot 15, ldk. 143, White ave., ALTA.

$25 <10/100 (total price $4,000) s. Af. Mortimkk. ^ C.

When this sum of *25 was turned over to the defendant lie — 
gave a receipt for it in the following words:— Ri renie
fr-3*00 Eil in on ton, Alberta. .lany. 25. 1012. Ollins

«<*<•<1. from Dr. A. It. Ritchie twent.v-flve dollars ,|e|M»it on lot 15, 1___ '
block 143, Strathcona, for $4,000, $2,000 cash. bal. 012 mos. Walsh, j.

R. W. flintw.
The plaintiff pai.l to other agents the further sum of *1,975 

for which they gave their receipt as follows:—
Strathcona. Alta., Jan. 2». 1012.

Received from A. It. Ritchie 
XV. XV lauilcy

Address ............................................. Occupation ...............................
The sum of (hie Thousand Nine Hundred and .Seventy-live Dollars 
Account lot 15, blk. 143. White ave.
])e|M»sit of $25 paid to S. J. Mortimer.
Price. $4.000. Terms of Sale, </, cash.

This receipt is given subject to vendor’s acceptance, and is not an 
option in any way. j. (j. Tirrox & Sox,

Per..............
The objection arises with reference to the language useil in 

each of these receipts to fix the time for the payment of the de­
ferred instalments of the purchase-money. The siih-agents’ re­
ceipt colls for payment of "balance in fi and twelve months," the 
defendant’s receipt says simply “Hal. 6-12-mos," while the 
agents to whom the large payment was made say in their receipt, 
"Terms of sale V£, cash, l>-12 mos." The trial Judge held that 
these three receipts must lie read together and that being so read 
they "do not suffieiently determine the terms on which the hal- 
ance of *2,(KM) waa to lie paid," and for this reason he dismissed 
the action.

Some question is raised as to whether or not the receipts of 
the agents or of either of them can lie n ail as evidence of this 
agreement. Without considering that question at all I think that 
the n>eeipt of the defendant himself evidences quite plainly what 
the agreement of the parties undoubtedly was in this respect, 
namely, tiiat the balance of the piindiasc-moncy over and alwive 
the cash payment was to lie paid in equal instalments at the 
expiration of six and twelve months from the date of the cash 
payment, That is the view which 1 would take of it, in the ab­
sence of authority to the contrary, by applying to the language 
of this receipt its ordinary meaning. The east- of Duneomtn v. 
The Brighton Club, L.R. 10 Q.B. 271, cited to us by Mr. Ford, is 
an authority in support of this construction though divided
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ALTA. under another statute. I think, therefore, that my brother Sim­
R.C.
1013

mons was wrong in dismissing the action on this ground.
On the argument of the appeal, however, it was insisted by 

the defendant’s counsel and apparently for the first time that
Ritciiir even if the agreement was sufficiently evidenced by writing the 

plaintiff* was not entitled to specific performance because of his
Walih. J. failure to pay the balance of the cash payment, namely, $1,975 

on Saturday the 27th of January. Upon the evidence before us 
(which, of course, is that for the plaintiff* only) 1 do not think 
that this contention can he given effect to. The agreement with 
the agent was arrived at on the 24th of January. It was eon-
finned by the defendant on the 25th, another agent of the 
defendant told the plaintiff on the 26th that the defendant must 
have his money (though no time for the payment of it appears 
to have lievn then set) and that the plaintiff was to pay it for 
him at Tipton’s office and on the 27th, between noon and one 
o’clock the defendant told the plaintiff over the telephone that 
he wanted the money right away. On that same night about ten 
o’clock the plaintiff took the money to Tipton’s office, but it was 
closed and he was, therefore, unable to pay it. He was at Tip­
ton’s office with the money at nine on the morning of the 29th, 
Sunday having intervened, and handed it over a few minutes 
later as soon as the office was opened. He then got the third of 
the above receipts. He went in later on the same day as ar­
ranged when he paid the money to get the formal agreement 
and was then told that the defendant had “called the deal off*’ 
and his money was returned to him.

I cannot see enough in this to justify the Court in denying 
to the plaintiff his right to have this agreement specifically per­
formed. It is quite obvious from the evidence that is now in that 
the defendant knew that there would lie some slight delay in 1 In­
payment of this sum of $1,975 and he acquiesced in that. It was 
not until the afternoon of the 27th that anything approaching 
a demand for its payment at or within any definite time was 
made. He wanted it then right away. The defendant was at 
that time in Edmonton and the plaintiff in what was then Strath- 
conn, and he had the money at the appointed place within ten 
hours after this talk with the plaintiff. To say that upon these 
,acts the plaintiff had disentitled himself to this right is to draw 
the line a great deal tighter than I feel disposed to do.

In my judgment the appeal should be allowed and the case 
sent hack for another trial. The defendant should pay the costs 
of this appeal and of the former trial.

Appeal dismissed on an equal division.
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PEPIN v. VILLENEUVE.
Quebec Court of Kinfi'n Bench (Appeal Side). Trcnliolmc, l.arcnjnc, Cron»,

Carroll, and (Servais, ,1.1. dune IS. 11)13.

1. Waters ( 8 I C 2—22 )—«Floatage rights—Liability fob injury to
RII'ABIAN PROPRIETORS.

Tin» iihsolute riglit to limit timber on any stream eonferred by 
R.S.Q. llHM), art. 72IIS. it limite<| by art. 73It) mi mi to make the owner 
thereof liable for all damages inllivted oil riparian owners in the 
exercise of such right.

[llVm/ v. Ton-null ip of (Ircnvillc, 32 Can. S.C.lt. 510; Yetina V.
Drummond Lumber Co., 2(1 Que. S.V. 41)2, followed ; Fruser V. Dumont,
21 Que. K.H. 3U5, not followed.]

2. Evidence (§ II H 1—224)—Presumptions — Negligence — Injury
TO MILL BY FLOATAGE OK LOGS.

Under art. 10.14 of the Queliee C.C. a presumption of negligence 
arises from an injury to a mill from the floatage of logs down a 
stream, which can In* rebutted only hv evidence that the obstruction 
of the stream by the mill itself was tiie sole cause of the injury.

3. Waters (8 1 0 2—22)—Floatage rights — Negligence — Injury to
RIPARIAN PROPRIETOR.

Permitting logs to form a jam in a stream above a mill, which the 
defendant knew was likely to occur, without taking precautions to 
prevent it. renders him liable for an injury to a mill as the result of 
efforts to break the jam.

4. Damages (8 IMS—35.1)—Mitigation — Injury to mill from float­
age of logs—Partial obstruction of stream by mill.

Full damages will not lie awarded for injuries to a mill as the 
result of the defendant’s negligence in permitting a log jam to form 
in a stream above it where the mill itself partly obstructed the 
stream.

Appeal by plaintiff, a mill proprietor, in an action for dam- statement 
age done to his mill by lumbermen in floating their logs and in 
the use of dynamite to break up a jam.

J. H. Prcvosf, K.C., for plaintiff, appellant.
0, Rochon, for defendant, respondent.

The judgment of the Court was delivered by

Carroll, J. ;—Pepin is the proprietor of a saw and flour canou. j. 
mill on the Riviere aux Mulets, in the county of Terrebonne.
He complains that Villeneuve & Co. caused him damages in the 
sum of $2,480. Villeneuve & Co. are owners of timber limits, 
and it is alleged that in the spring of 1904 they flouted a large 
quantity of logs in the aforesaid river. In April they opened 
gaps which resulted in extraordinary swelling of the waters.
Pepin alleges that the opening of these gaps resulted in the 
coming down of a large number of logs which stopped behind 
his mill and accumulated there ; that in order to release these 
logs the defendants used dynamite anti that the result of this 
use of dynamite caused the logs to damage part of the mill and 
to destroy part of the foundations; and that in the autumn,

QUE.

K. H. 

1013

June 18.
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QUE. tlirough n Himilar process, the tube was damaged and perforated
K U hy the iniiiing operations. The details of the damages are
1913 enumerated in the plaintiff's déclaration, and the defendants
----  are charged with negligence in floating down their logs. The

11 'V1 x defendants pleaded in substance that they were not guilty of
Villexkvvh. negligence, and that the plaintilT’s mill s an ob-

camüTj struction to the free passage of the logs. The Riviere aux Mulets 
is neither navigable or floatable. Mr. Justice Taschereau so 
held in 1900, and the evidence of records shews that this judg­
ment is well founded. It is of record that Pepin is tin* owner 
of the land on both sides of the river. He is therefore the 
owner of the bed thereof. But this right of ownership is not abso­
lute; it is subject to the servitude of passage of logs which are 
floated down by the lumber merchants, subject to their <
damages if any result from this operation.

No doubt where a proprietor builds a mill so as to close up 
the river, this closing up constitutes an obstruction, and in that 
case no damage can be due to him. If, however, the obstruction 
is only partial, we must see to what degree it is the cause of the 
damages resulting. I cannot concur in the decision rendered in 
Fra si r v. Dumont, 21 Une. K.B. 385, in which it was hold that, in 
virtue of the provisions of 54 Viet. ch. 25, reproduced in 
article 7298, R.H.Q., 1909, the right to ust* the rivers for the 
floating of timber is an absolute right. This article reads as 
follows ;—

Subject to tliv provkhm* of thin special section, any person, firm or 
company may, ilnring the spring, summer ami autumn freshets, lloat ami 
transmit limiter. rafts amt craft «town all rivers, lakes, pomls. streams ami 
creeks in this province.

It. is true that this provision seems to confer an absolute 
right, and makes no mention of submitting the persons therein 
mentioned to the obligation of paying damages which they may 
cause. Nevertheless the article is silent on this point. But it 
must not be forgotten that the provisions of the statutes 19 and 
20 Viet. ch. 40 have not been repealed, and they are repro­
duced in the Revised Statutes of 1909. Article 7349, K.8.Q., 
enacts that it shall be lawful to make use of any watercourse for 
the conveyance of lumber, but only subject to the charge of re­
pairing as soon as possible all damages resulting from the exer­
cise of such rights. Now, as this provision has not been sub­
rogated, and inasmuch as it does not contradict the terms of 
article 7298, it follows that the anterior law has not been altered. 
This is not special legislation on a different object, but on a 
similar object. This being so, it follows that tHose who 
use of watercourses for tin* conveyance of r have no
greater rights than those of the riparian owners, but that all of 
them have equal ami concurrent rights.

18
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It was in this sens** that Mr. Justice Taschereau interpreted 
the law in 1901», 1(> years after the coming into force of the 
statute of 1890, in a ease lietween the same parties, lie said:—

Considering llint. initier tile circumstance*. the defendant* who made 
use of this river for the Moating of tlieir logs, in virtue of s|iefinl rights 
on them conferred hy law. nre nevertheless responsible for the damage* 
caused to the plaint ill" hy the different operations of wueli limiting.

This question value up before the Supreme Court in 1902 in 
a ease of Ward v. Townnhi/t of (in urillr, 32 Can. S.C.U. 510. 
Although the judgment only hinged on the question of negli­
gence, (iirvuard, Davies, and Mills. .13., expressed their opinion 
very clearly on this point. At page 52(1 (lirouanl. 3.. dismissing 
the effect of the statute of 1857, said :—

It lav* down the rule that tlie owner of log* or timlier lloating oil a 
private river i* responsible for the damage vaiised hy that passage, whe 
ther he i* in fault or not. provided, of course, the riparian proprietor* are 
not in fault. It was ipiite reeently applied ( IMO-J) hy the Superior Court 
in Sherbrooke ( Archibald. 3.), confirmed in Review hy Tait, A.C.J., Lor- 
anger, and Fortin, in McKrlric v. Uillrr (not reported).

At page 524 :—
We are now brought to face the pro|n>sition of law set up hy the ap­

pellant, that : the use of a river a* a highway for log* i* the paramount 
use,—and that the municipal bridge, although lawfully erected, was an 
obstruction to the river. I cannot assent to that pro|si*ition of law. The 
lumliermen are not the owners of floatable rivers, and no law ean In­
vited which secures them the exclusive u*e of these streams for the pas­
sage of their logs. They enjoy merely a right of servitude for that pur- 
|m»*o . . . and must pay the damage* caused by their fault, or hy the 
log* and timlier under their care.

QÜE.

K. B. 
lilt

1‘KfI.V

Vll.I.KV Kl'Vlt.

Davies, J., p. 531 :—
The defendants evidently assumed, a* in fact they contended at the 

argument, that tlieir right to float logs down the river was a paramount 
right to which other right* must yield. I fully agree with my brother 
(•iroiiartl that they have no such paramount right.

Mills, 3., concurred in the judgment of Giroimrd, 3., nnd 
Strong and Sedgewiek, 33., dissented without any reasons for 
dissent living given. In the case of Vizina v. Dnnnmom! Liimlnr 
Co., 26 Que. S.C. 492, where a bridge had been carried away by 
logs, Ciiiion, 3., said:—

The right which the defendant had of floating it* lumber oil this river 
ini pined duties upon it. The property of third parties had to Is» reflected. 
It had concurrent right* which had to Is» conciliated. The bridge should 
have afforded ample space for the passage of the logs, and this is a* a 
matter of fact what it did afford. Then* was every facility possible afford 
ed for the passage of these logs under the bridge. But on the other hand 
the defendant was Imiitul to guide these logs in older that they might not 
cause damage to third parties.

Even if we were to suppose that no responsibility ensued
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QUE. unless negligence on the part of the defendants was proven, then 
K b it seems to me that article 1054 C.C. would apply. These logs
1013 were under the control of the defendants. They caused the
---- damage and there is a presumption of negligence, a presumption

1 ,'!’IN which the defendants must rebut; and this presumption can 
Villeneuve, only he rebutted by proving that the mill constituted an oh- 

camüTj «traction, and that this obstruction was the sole cause of the
damage.

This presumption of negligence is confirmed by the fact that 
at the spot where the .jam occurred none of the defendants’ em­
ployees were present to prevent it. The gaps were open without 
any provision being made to prevent the formation of a jam, 
although the defendants had already been condemned for dam­
ages caused to the mill at this spot, and be it noted that in that 
year a larger number of logs than ever were being floated down, 
a state of affairs which required additional precautions.

It is true that one of the witnesses states that three or four 
of the defendants’ employees were watching, but it appears 
that they were on the bridge and not where they should have 
been. The true version is given by the plaintiff and one of 
the employees of the defendants, from which it appears that the 
plaintiff sent a couple of men to advise the defendants that a 
terrible jam had occurred and to refrain from sending down 
additional logs.

It is clearly established that the logs were not followed and 
that no attempt was made to prevent a jam near the mill. In 
former years there had been jams—there is a curve in the river 
quite near—and the defendants’ employees instead of being at 
this place to follow the logs and protect the plaintiff’s mill, were 
elsewhere. This lack of precaution is all the more blameworthy 
inasmuch as there is a fall near this spot, and that a rock from 
10 to 12 feet in diameter had fallen into the river obstructing it, 
which rock was the cause of the accident.

Now this cause was known beforehand, and the defendants 
should have exercised great vigilance to prevent this jam.

The judgment of the Superior Court states that no damages 
are due inasmuch as the mill obstructed the going down of the 
logs. This statement is correct in part only, for it is quite clear 
that the mill did not obstruct the river completely, and that 
there remained a sufficient space for the logs to go down.

The estimation of the damages is difficult ; the mill was 
built some forty years ago; certain repairs were made thereto 
from time to time; the machinery worked very well, thanks to 
these repairs, but the building threatened to fall into ruins. 
Two months elap sed between the date of the accident and the 
date when certain impairs were made to the mill by the defend­
ants. The plaintiff and a couple of witnesses say that the mill
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yielded a net revenue of from $12.00 to $15.00 per day, but 
another of the plaintiff's witnesses states that this figure is ex­
aggerated.

Taking the evidence into consideration I should be inclined 
to grant under this head $5.00 per day during these two months, 
a total of $300.00. As to the damages caused to the mill I 
should assess them at approximately $100.00, making a total of 
$400.00. From this amount $200.00 must be deducted inasmuch 
as the mill constituted a partial obstruction. Because it is 
difficult to appreciate damages is no reason to refrain from 
awarding them when the proof of record shews that they exist.

The defendants rely on the absence of any putting in de­
fault on the part of the plaintiff. The answer to this is that 
the plaintiff is not claiming damages resulting from the 
inexécution of a contract, the damages resulting from a quasi- 
titlid in which case no putting in default is necessary. The 
appeal is allowed and the action maintained with costs.

Appeal alluu'id.

QUE.
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Re CITY OF TORONTO and TORONTO AND YORK RADIAL R. CO.
Ontario Supreme Court (Appellate Dirinion). fiarroir. Marlarrn, Mrmlith,

Maijrr ami Ihulgin». JJ.A. February 13, 1913.
1. Appeal (Jill A—71n)—Right to—Waiver—Order or railway and

MUNICIPAL BOARD.
The right of a municipality to appeal from an order of the Ontario 

Railway and Municipal Hoard permitting a atreet railway to deviate 
It* line, ia not lost or waived by the failure of the '•Ity to appeal 
from the mere ruling of the board in favour of the railway company 
as to the right to deviate when the deviation plan was not approved 
at that hearing, as it may wait until the making of the formal order 
and appeal therefrom on obtaining the requisite leave.

2. Carriers (| IVA—619)—Hoard or Railway Commissioners—Power
TO PERMIT STREET RAILWAY TO DEVIATE LINE—ABSENCE or LEGISLA­
TIVE AUTHORITY.

A* the Toronto and York Radial Railway Company is not authorized 
by legislation to deviate its line from Yonge street. in the city of 
Toronto, to a private right of way, the Ontario Railway and Muni­
cipal Hoard is without jurisdiction to permit it to do no.

The Toronto and York Radial Railway Company applied to statement 
the Ontario Railway and Municipal Board for the approval of 
its plan, profile, and book of reference, for the deviation of its 
line westerly from Yonge street to the southerly end of its Met­
ropolitan division.

The Board, on the 16th October, 1911, after the application 
had been heard, expressed the opinion that the company had 
the right to deviate its line, to leave Yonge street, a public high­
way, upon which it operated, and get on its own right of way 
(a private way which it was endeavouring to acquire).
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The Chairman then stated that he would put in writing the rea­
sons for the opinion of the Board ; and, on the 25th October, 
1911, he delivered a written opinion, in which he referred to the 
statute 56 Viet. eh. 94, secs. 4 and 5 (0.), and said that this legis­
lation had the effect of giving the company the right to run 
from its then terminus in Toronto, the same as its present ter­
minus, either on a highway or on a private right of way. It 
also gave the company the right of expropriation. The only 
limitations placed upon the rights of the company are when 
the cars run along highways. The clauses of the Railway Act re­
ferred to in sec. 5 give the right of expropriation.

The learned Chairman also referred to the company’s pri­
vate Act of 1911, 1 Geo. V. ch. 134, secs. 1, 5, 6 (0.), anil to 
secs. 55 and 99 of the Ontario Railway Act, 1906, 6 Edw. VII. 
ch. 30, and said that, by reason of the legislation mentioned, the 
Board came to the conclusion that the company had the right 
to deviate from the highway to its own right of way; but, when it 
became necessary to cross public highways, the Board were of 
opinion that the company should be put upon terms to cross such 
streets either by tunnel or by viaduct, or by both, if at all pos­
sible, and if within the financial ability of the company.

The Corporation of the City of Toronto opposed the appli­
cation, but did not seek to appeal from this decision or ruling 
of the Bor rd.

There were further hearings before the Board ; and on the 
17th June, 1912, the Board made an order approving the plan, 
profile, and book of reference tiled by the company on the 30th 
May, 1911

Reasons for the order were given by the Chairman of the 
Board as follows:—

The Board decided, at the sitting held on the 16th October 
last, that the company had the right to deviate its line and 
leave Yonge street and get on its own right of way. The 
Board's reasons for this finding appear in the written opinion 
of the Board, dated the 25th October last. There has been no 
appeal to the Court of Appeal from this decision. The Board 
were of opinion that the deviation should be on terms to cross 
streets either by tunnel or viaduct or by both, if at all possible, 
and if within the financial ability of the company.

We directed our engineer to prepare plans of overhead cross­
ings and give us an estimate of the cost. He reported that the 
overhead crossings would cost over half a million. The city de­
clined to contribute anything towards the scheme of a grade sep­
aration. It was clear to the Board that it was a matter of utter 
impossibility for this small road, the gross earnings of which 
only amounted to about $200,000, and its net earnings to about 
$29,000 per annum, to put half a million into the work of grade
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separation. Therefore, the Hoard regret that their desire for 
grade separation could not he carried out.

On the 22nd May, we directed the company to file a revised 
plan shewing the crossing of the streets on the level, with a 
statement as to how it proposed to protect the public at these 
crossings, and adjourned further hearing until the 31st. The 
matter was again adjourned, at the request of the city, to the 
11th June, to give the city a further opportunity to tile plans 
with the Hoard.

The city 1ms filed plans shewing how the company could 
leave Yonge street about ten feet nortli of the retaining wall of 
the Canadian Pacific and Canadian Northern subways, and run 
direct into its proposed terminal.

Since hearing the evidence of all parties that was adduced 
on the 11th June, the Hoard have carefully considered, with 
their engineer, the company’s and the city's plans. The Hoard 
have concluded to approve the company's plan and book of re­
ference. The city’s plans are designed for the company con­
tinuing to run on Yonge street, north ol Farnham avenue, and 
not on its own right of way, and they do not lessen the present 
dangerous condition of all the company’s traffic crossing the 
sidewalk at Yonge street. In fact, the condition is rendered 
more dangerous by reason of the subways. If the city’s plans 
were adopted, all the company’s traffic would have to go over 
one track to their terminal. The city’s loop plan requires a re­
versed movement, and their stub plan requires a reversed move­
ment both for incoming and outgoing ears. On our engineer’s 
recommendation, we reject the city’s plans, because we are of 
opinion that, botli from an engineering anti operating stand­
point, they will create a dangerous condition and call for con­
struction unsuitable to the company’s traffic.

It was urged on behalf of the city that the company, by 
getting on its own right of way, was endeavouring to turn a 
terminable franchise into a perpetual right. We cannot see 
that such a result will follow. In any event, such a suspicion 
would be no reason why this Hoard, by the indirect method of 
imposing impossible or unreasonable conditions, should prevent 
the company from exercising its clear statutory right to deviate 
to its private right of way.

For the protection of the public, the company will require 
to run its cars each way from Farnham avenue to its terminal 
not faster than six miles an hour. The cars will require to stop 
before crossing some of the streets. We will settle definitely, 
with the assistance of our engineer, the whole question of pro­
tection, before the company commences operation on the de­
viated right of way. We reserve further directions.
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Upon the application of the Corporation of the City of Tor­
onto, an order was made by the Court of Appeal on the 16th 
September, 1912, giving the corporation leave to appeal from 
the order of the Hoard of the 17th June, 1912, without prejudice 
to the rights of the company, and reserving leave to the company 
to urge upon the hearing of the appeal all objections which it 
could have urged to the granting of this order.

Irving S. Fairty, for the appellant corporation, urged that 
the Hoard had no jurisdiction to make an order allowing the re­
spondent company to deviate from its line upon Yonge street, 
and the respondent company had no right so to deviate: On­
tario Railway Act, 1906, sec. 199; 40 Viet. ch. 84; Stat­
utes of Canada, 1859 ch. 66, sec. 8; 1 Geo. V. ch. 
134, secs. 1 and 6 (0.) ; City of Toronto v Metropolitan 
RAY. Co. (1900), 31 O.R. 367. Section 55 of the On­
tario Railway Act, 1906, does not apply to strict railways. On 
the question as to when the appeal should be taken, he referred 
to Thompson v. Robinson (1889), 16 A.R. 175, 184; Wallace v. 
Bath (1904), 7 O.L.R. 542.

C. A. Moss, for the respondent eompany, argued that the ap­
peal should not be heard, as the time for appeal had long since 
gone by, and it would be inequitable now to permit it. The re­
spondent company had proceeded with the necessary works at 
great expense; and, if interfered with, it would lose large sums 
of money. On the merits, the order appealed from was just and 
right, and should be affirmed. The Act 1 Geo. V. ch. 134, sec. 6, 
makes all sections of the Ontario Railway Act applicable to the 
Metropolitan Railway. lie referred to the following statutes: 56 
Viet. ch. 94, secs. 4, 5 (0.) ; 40 Viet. ch. 84 (0.) ; 60 Viet. ch. 
92 (0.) ; secs. 55 and 199 of the Ontario Railway Act, 1906. 

Fairty, in reply.

Maci«m>, j.A. February 13, 1913. Maclaren, J.A. :—The City of Toronto 
moved this Court for leave to appeal from an order of the On­
tario Railway and Municipal Hoard, of the 17th June, 1912, 
approving of the plans, profile, and book of reference of the said 
company filed on the 30th May, 1912; and on the 16th Septem­
ber, 1912, leave was granted; the company to be at liberty to 
urge upon the hearing of the appeal all objections which it 
could have urged to the granting of the motion.

At the hearing, the objection was renewed that the city 
should have appealed from the ruling or opinion of the Hoard 
of the 25th October, 1911, which declared that the company had 
the right to deviate from Yonge street, within the city, near its 
southern terminus, to its own right of way. I am of opinion 
that there were no such laches or acquiescence on the part of the
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city as would disentitle it to appeal from the operative order of 
the Board made on the 17th June, 1912, as the city was entitled 
to wait and see what deviation, if any, the Board would sanction 
and approve.

The company claimed that it had the right to make the de­
viation in question under secs. 4 and 5 of the Ontario Act 56 
Viet. ch. 94. A reference to these sections, however, shews that 
the road thereby authorised was an extension from its then nor­
thern terminus (which was a considerable distance north of the 
deviation approved by the order now appealed from) to Lake 
Simcoe.

The company also relied upon its original Act of incorpora­
tion, 40 Viet. ch. 84, upon 60 Viet. ch. 92, and 1 Geo. V. ch. 134; 
but I cannot find anything in any of these which would auth­
orise or justify the proposed deviation from Yonge street, with­
in the limits of the city, without the consent of the corporation, 
nor anything that would give jurisdiction to the Railway and 
Municipal Board to authorise or approve of the company’s 
plans for such deviation, at the southern terminus of the line 
of the company, within the limits of the city.

In consequence, I am of opinion that the appeal should be 
allowed.
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Meredith, J.A. :—Questions of much importance are raised Meredith.j.a. 
by this appeal ; and, in the view I take of this case, these two 
must now be considered: (1) Is this appeal barred by lapse of 
time! And (2) are the respondents authorised by law to con­
struct their line of railway, as they purpose doing, under any 
circumstances!

On the first question my opinion is, that the right of appeal 
is not so barred ; and that leave to appeal was properly granted.
I cannot look upon the ruling of the Board, upon a preliminary 
question, as a decision or order against which an appeal ought 
to be taken, as if it were final. There was nothing, that I know 
of, to prevent the Board altering, or disregarding altogether, 
that ruling before making any more final order such as that in 
question. It may, no doubt, lie very convenient and quite pro­
per to make such a ruling with a view to getting the judgment 
of this Court upon a vital question which may control largely, 
or indeed, altogether further proceedings in the matter; but I 
cannot think that failure so to appeal ought to be made conclu­
sive against an application subsequently made for leave to ap­
peal, though it might very materially affect the terms upon 
which leave should be granted.

Nor can I think that work done by reason of no such appeal 
having been taken should, in a case such as this, preclude al­
together an appeal. The question is one of jurisdiction. If



Dominion Law Reports. 112 D.L.R.

ONT.

1913

Re Cmr
or

Toronto

Toronto

R,MoL

Meredith. J.A.

there be no jurisdiction, it is better to have it determined now 
than when more work has been done; and, in this Court rather 
than upon a criminal prosecution or other proceeding, in which 
the jurisdiction of the Hoard might be called in question in­
directly. I cannot think that an unappealed “decision or 
order” of the Hoard, in a matter beyond its jurisdiction, is 
binding as if it were one within its jurisdiction. And so, not­
withstanding the view of the appellant corporation that no ap­
peal lay, and notwithstanding all that has happened in the 
meantime, it seems to me to be in the interests of all parties 
that the second of the two questions I have set out should lie de­
termined now, by this Court—to be followed, if any of the par­
ties desire it, by such further appeal as the law may allow.

Then, upon the main question : I am unable to find, in any 
of the enactments relied upon, any authority for the respond­
ent company removing its railway from Yonge street, at the 
place in question.

It is true that, in the early part of the proceedings before 
the Hoard, the appellant corporation more than once expressed 
the desire to have the railway removed from that part of Yonge 
street; and it was whilst that state of affairs existed that the 
ruling in favour of the right of removal was made; but, later 
on in the proceedings, the appellant corporation appears to have 
got more light upon the subject ; at all events, it more than once 
objected to the change of situation, and referred to the real 
cause for the desire to make it.

The case might be very different if the appellant corporation 
were the owners of the highway, but that is not so; the public 
bave the highest rights in it; the appellant being in the char­
acter of conservator of it for the use of the public.

I can, as 1 have said, find nothing, in any of the enactments 
to which we have been referred, giving the right to take the rail­
way from Yonge street and place it elsewhere, as the respond­
ent company is substantially seeking leave to do. Such a right, 
if intended, should, and doubtless would, have been given in 
reasonably plain language. To the contrary, the whole legisla­
tion, up to that of the year 1911, seems to me to point to a rail­
way upon Yonge street only, at the place in question. Giving 
some power to expropriate lands for the purposes of this rail­
way, and indeed of any street railway, is not at all inconsistent 
with this view of the legislation in question : roads which run 
solely upon highways must have land elsewhere for car-sheds 
and other purposes, and so a need for power to expropriate.

In regard to the Act of 1911, if the respondent company come 
within its provisions, then the consent of the municipality is 
required, and has not been obtained ; if, on the other hand, be­
cause the intention is merely to cross, not to run along, high-
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ways, the Act is not applicable, the right to eross is not con­
ferred by it, but must be found elsewhere, and is not.

The Hoard was of opinion that the enactments in question 
conferred the right to change now the situation of the railway, 
apparently in whole or in part; and relied for that opinion 
upon the Act of 1893. Hut that Act relates to a railway 
north of the then northern terminus; and. as I understand it, 
the place in question was then and is now the southern terminus; 
and, whether that he so or not, the respondent company exer­
cised its right of selection of the place of its line of railway; 
and I can find nothing in the enactment permitting it to change, 
when and how it might choose, a line so laid down; it can hardly 
be possible that any one ever had such an intention.

It was also contended for the appellant corporation that the 
proposed new line would “be constructed upon or along a 
street or highway,” and so. under the plain words of the Act, 
requires the consent of the municipality; but in that I am unable 
to agree; I cannot consider that merely crossing a street is with­
in the words “upon or along” a street.

The Hoard also relied upon the power of expropriation, as 
to which I have already said why I cannot consider the giving 
of that power evidence of the giving of power to build else­
where than upon a highway.

They also relied upon the Ontario Railway Act of 1906, see. 
55; but, if there is no power to change the location of the line, 
that enactment cannot be held to confer the power: a deviation 
may be permitted, but surely only from one place to another in 
which the line may lawfully be placed. And there can be really 
no pretence that this case comes within that section, which allows 
a deviation for these purposes only: (1) lessening a curve; (2) 
reducing a gradient; (3) or otherwise benefiting such line of 
railway, or for any other purpose of public advantage. The 
plain purpose of the proposed change is. I have no doubt, to 
make perptdual elsewhere a right upon Yonge street which will 
in a year or so end. If there is a right to renew life in that way 
under any other enactment, let it be renewed accordingly; but 
not under the pretence of a deviation to improve the running 
qualities of the line, or of being for the public advantage.

Section 199 of the same enactment, of 1906, was also relied 
upon by the Hoard; but that section is expressly in accord with 
the view I have already expressed, that here can be no “devia­
tion” to a place upon which the railway company has not al­
ready a right to lay its line; it may deviate from the highway 
“to the right of way owned by the company.”

I do not stop to consider whether all these enactments are 
or arc not applicable to the respondent company; if they are, 
they do not, in my opinion, support the ruling of the Hoard
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Upon the whole case, I am obliged to say that I cannot con­
sider that the Board had the jurisdiction which they exercised 
in their later order, and asserted in their earlier ruling.

If it be right that the change of location of the line should be 
made lawful, the Legislature alone can give effect to such right.

The appellant corporation should not have its costs; its vacil­
lation should, at the very least, deprive it of all right it other­
wise might have in that respect.

Hodgins, J.A. :—The parties to this application would be 
bound by any question of fact decided in City of Toronto v. Met­
ropolitan It.W. Co., 31 O.R. 367. While they are at liberty to 
question the view of the learned Judge upon the law, it should 
be shewn to this Court that his view was erroneous.

The Metropolitan Railway Company, the predecessor of the 
respondent company, claimed the right to go through and over 
Yongc street, in the city of Toronto, or to occupy, expropriate, 
or otherwise force its way across that thoroughfare, without the 
consent of the corporation, and the Court held that neither as a 
street railway nor as a railway had it that right.

I accept the construction put upon 40 Viet. eh. 84, at p. 384 
of that judgment. By sec. 8, the right of the respondent’s pre­
decessor in Toronto upon “streets and highways and railway 
tracks and lines,” is expressly subject to municipal consent; 
and, by sec. 2, the sections of the C.S.C. eh. 66, as to “powers,” 
“plans and surveys,” and “lands and their valuation,” apply 
only to lands outside of Toronto.

On the 25111 June, 1884, that company obtained the exclu­
sive right from the County of York to construct a street rail­
way or tramway on Yonge street, from the northern limit of 
the city of Toronto northward to Eglinton. This agreement 
assumes, and recites, a power to cross streets; but it expressly 
provides (sec. 3) that the roadway, track, and roils of the said 
rail or tramway shall be located and constructed on the w*est 
side only of the said street (Yonge street).

On the 20th June, 1886, the franchise given by that agree­
ment was extended till the 25th June, 1915, i.e., the right to 
construct a street railway or tramway upon Yongc street and 
on the west side thereof only.

On the 20th August, 1888, as pointed out in the cose referred 
to (pp. 381-2), the County of York transferred 1,320 feet of 
Yonge street to the City of Toronto, which section of road had 
been in 1887 brought within the limits of the city. The south­
ern terminus of the respondent’s railway and the southern part 
of its railway thus came to be, in 1888, within the territory of 
the City of Toronto, who took the road subject to the rights of 
the company under the agreements quoted and of the public.
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In 1893, an Act was passed, 56 Viet. ch. 94, which, by sec. 
4, pave the right to extend northerly from the then northerly 
terminus, and by sec. 5 provided that “all the powers, privileges, 
rights, and authorities” in the Railway Act and amendments 
which were set forth and made a part of the Act incorporating 
the company, “may be exercised in any municipality where the 
line of the company is construeted or is by this Act authorised 
to be constructed.”

Falconbridge, J. (31 O.R. 367), held that the Act only ap­
plied these sections to the extensions. I agree with this, be­
cause I do not think its language requires it to be construed as 
repealing the clause excepting Toronto, nor as completely chang­
ing the character and location of the road, or giving power to 
do so, and particularly because it would enable the respondent 
company to commit a breach of the agreements quoted, under 
which its rights were given for twenty-one years, and after­
wards extended to thirty-one years, by enabling it, under the 
cover of most general words, to remove its line from Yonpe 
street, and from the west side thereof, and to operate it else­
where. This view is confirmed by see. 11 ; and see 60 Viet. eh. 
92, sec. 6, proviso.

But, if this provision did give the company any additional 
rights in Toronto, they must be read as subject to the condition 
on which the original powers were granted to the company, 
i.f., to construct, maintain, complete, and operate along the 
streets and highways, only with the consent of the municipality 
then concerned. The Act of 1897, 60 Viet. ch. 92, by see. i. 
recognises that the agreements made and franchises previously 
acquired by the company are valid and binding on it.

By 1 Geo. V. eh. 134, see. 1, the respondent company was 
given power to survey, lay out, construct, complete, equip, and 
maintain, between such points as the respondent company and 
. . . the Metropolitan Railway Company “are now empower­
ed to lay out, construct, maintain and operate railways, exten­
sions and branches, either upon such highways as may be agreed 
upon between the different municipalities having the r-spective 
control thereof, and the company, or upon private right of way, 
or upon both such highways and such private right of way.”

It can hardly be argued that this Act gave the right to build 
a new line from the present southern terminus to the northern 
terminus wholly on a private right of way, or, if so, that it in­
volved the right to cross streets without permission; but it is 
relied on as giving the right to build upon the new right of way, 
which I do not think is properly covered by the words used. To 
do so requires the crossing of streets; and, therefore, this Act 
does not aid much upon that, as it does not deal with it at all.

That right is, however, by sec. 1, expressly made subject to
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the consent of the electorate, under (1909), 9 Edw. VII. eh. 75, 
and that before any street can be occupied by the company. The 
repeal of that Act, and its re-enactment with a saving clause 
as to earlier franchises, need not be further considered.

By sec. 6 of 1 Geo. V. ch. 134, the Ontario Railway Act, 1906, 
was made to apply to the respondent company and to the rail­
ways constructed or operated by it, “except where inconsistent 
with” 61 Viet. ch. 66, 6 Edw. VII. ch. 124, and with the Act 
itself.

The sections of that Railway Act relied upon must, there­
fore, not conflict with anything found in these three Acts. The 
Board, in the written reasons to be found on pp. 46 and 47 of 
the appeal-book, rely upon two sections, 55 and 199. If the re­
spondent company is a railway ( which I doubt, notwithstanding 
the use of the word “railway” in some of its Acts)—see Toronto 
R.W. Co. v. The Queen, [1896] A.C. 551—and, therefore, able 
to rely on sec. 55, I cannot see that it has any application, un­
less “public advantage” covers everything and anything a 
public utility company may do—a construction which I do not 
think was pressed before us, and which I do not adopt.

Section 199 refers to a “deviation,” but what is proposed 
here is not a deviation but a diversion of the road, which might 
as well begin at Newmarket as at Faraham avenue, and is really 
a stub-line. “Deviation” means a leaving of and returning to 
the line, and is, I think, well-understood. The provision that 
the company may at any point or points where its railway may 
run along the highway deviate from such highway to the right 
of way owned by the company, indicates this. If that is not 
a correct construction, then any street railway by “deviating” 
can run off anywhere it likes. See as to the meaning of “de­
viation,” County of Victoria v. Peterborough (1888), 15 A.R. 
617 ; Tlcrron v. Iiathmines and Rathgar Improvement Commis­
sioners, [1892] A.C. 498; Doe d. Armitstead v. North Stafford­
shire R.W. Co. (1851), 16 Q.B. 526.

But the strongest argument against the application of either 
of these sections is, that, thus construed, they are inconsistent 
with the confirmation and recognition of the terms of the fran­
chise right obtained by the respondent company’s predecessor, 
and relied upon by the appellant, and are inconsistent also with 
the liability accompanying that right, and, therefore, with the 
provisions of 61 Viet. ch. 66 and 6 Edw. VII. ch. 124.

In the former Act, by sec. 6, the respondent company ac­
quired and had vested in it the railway franchises, rights, etc., 
of the original company, and was “substituted for” and stood 
“in the place of the vendors in every agreement with every such 
municipal corporation.”

By sec. 23 it is very distinctly set out that the acquisition
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of those franchises shall not enlarge or extend them, or enable ONT. 
the appellant company to exercise the powers to any greater ex- ^7 
tent than under the agreements with municipal corporations, 1913
which agreements and any obligations thereunder were not, by ----
that Act, impaired, altered, affected, or prejudiced. The stat- ïtE ('rIY
ute 6 Edw. VII. ch. 124, in sec. 3, contains provisions similar Toronto
in effect. and

If, therefore, the company obtained a franchise for twenty- 
one years, and renewed it for another ten years, upon an agree- York

ment to build and operate a street railway or tramway upon the Racial

west side only of Yonge street, I am unable to see how the sec- l! '
lions referred to in the Ontario Railway Act, 1906, can be relied iR~i»in». i.A. 
on to enable it to leave Yonge street, which would be contrary 
to the original agreement and inconsistent with the Acts which 
incorporated and dealt with the respondent company. The 
powers of the Board should be exercised according to the intent 
and meaning of sec. 12 of the Ontario Railway and Municipal 
Board Amendment Act, 1910, 10 Edw. VII. ch. 83. added by 1 
Geo. V. ch. 34, which was not referred to on the argument.

I do not think the appellant can be debarred from an appeal 
under the circumstances of this case. Manifestly, the original 
order of the Board intended to permit deviation and require 
subway or viaduct crossings. The last order completely de­
parts from this, and allows the crossing of the streets on the 
level.

I think the appellant might fairly wait and see what the 
Board's order really meant. The first order might have been 
satisfactory to the city—indeed, it looks as if it would have been, 
if left alone—but the last order was not.

The power of the Board is permissive. It may grant the 
order upon such terms us seem just. These terms were not de­
fined until the 17th June, 1912, and then the protection to be 
afforded to the citizens was not defined.

I think the order from which an appea) lies is the effective 
and not the tentative order, because very often the practical and 
not the technical legal result is what detennines a party either 
to appeal or to submit.

The order of the Board should be set aside. There should 
be no costs.

G arrow and Magee, JJ.A., concurred. u.m,», j.a.
RHO.J. A.Appeal allowed.
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QUE. MONTREAL STREET R. CO. v. BASTIEN.

Quebec Kiny's Bench, Trenholme, Lavcrync, Carroll and Gcrvais, ./,/.K. B. 
1913 June 18, 1913.

1. Highways (5 IV BO—204)—Street railways in—Liability fob pro-
'I Kl'DI.NO HAILS.

Where a city by-law declared that a street railway company should 
he responsible for all damages occasioned by the construction, main­
tenance, and operation of its railway, it is. answerable for injuries 
sustained by the plaintiff who was thrown from a vehicle by the strik­
ing of a wheel against a rail that was four inches above the surface 
of the street, notwithstanding the rail had originally been laid flush 
with the street and its elevation was due to acts of the city in repair­
ing the street.

[.il Id red v. Beat Metropolitan Tra in ira y Co., I* It.. [1891] 2 Q.B. 
398 ; and Ilowit v. Nottingham Tramway Co., 12 Q.B.D. 16, dis­
tinguished.]

Statement Apveal by defendant from a judgment for plaintiff in an
action for damages for personal injuries resulting from the 
alleged negligence of defendant.

The appeal was dismissed.
A. li. Holden, K.C., for appellant.
Paul St. Germain, K.C., for respondent.
The opinion of the majority of the Court was delivered by
Carroll, J. :—This is an appeal from the judgment of theCarroll, J.

Superior Court condemning the appellant to pay respondent 
$500 damages. The amount claimed was $1,999.99.

Bastien was driving down Papineau avenue on October 13, 
1911. He had crossed the C.P.R. tracks which cut through 
Papineau avenue. A little lower than this railway crossing 
the appellant has laid rails in Y shape, so as to manoeuvre its 
ears and turn them around. At this spot Bastion’s vehicle 
struck the rail which was four inches higher than the ground, 
the seat of his carriage was overturned and the respondent 
thrown to the ground. His leg was broken. The facts are not 
contradicted ; the case turns entirely on a question of law.

Article 27, of by-law 210, of the city of Montreal, which 
forms part of the contract between the city and the company 
appellant, enacts that company will be responsible for all dam­
ages occasioned by the construction, maintenance, repairs or 
operation of the railway. It is admitted that the rails should 
be laid flush with the ground. The respondent bases his action 
on this article, and in the common law.

The company, by its plea, avers that it is not liable inasmuch 
as its rails were originally laid flush with the ground, but that 
some three months previously the city did some work at this 
spot requiring the removal of earth near the tracks, and that 
after the city had refilled its excavations the ground subsided ; 
hence the company concludes that, as it is not bound to main-

JK
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tain the streets in order, the respondent or the city is solely 
to blame for the accident. The company relies on two cases : 
Alldrcd v. West Metropolitan Tramways Company, [1801] 2 
Q.B. ‘108, and Uowit V. N< ttinyham Tramways Co., 12 Q.B.D. 16.

I have carefully examined these two eases. There the acci­
dents occurred as a result of the rails emerging above the 
ground level owing to the failure of the municipality to pro­
perly maintain the streets, but the cases were decided under an 
English statute, the Tramway Act of 1870 (33-34 Viet. ch. 78), 
which allowed the company to enter into contracts with the 
municipal corporations for the repairing of the streets and 
contracts to this effect had actually been entered into between 
the tramway companies and the corporations. So it was held 
in these cases that the company was not responsible inasmuch 
as the accident was due to the defective condition of the street. 
These two cases did not prevent the Lord Chief Justice from 
declaring in 1901 (Barnett v. Mayor, etc., of Poplar, 70 L.J. 
Q.B. 698), that

But for the decisions in I/o wit v. Xot tiny ham Tramways Company, 
supra, and Alldrcd V. HV*t Metropolitan Tramways Company, supra, 
there would have been a great deal that could Ik* said in favour of the 
view that the action should be brought against the Tramways Company.

These two cases were decided on the contract between the 
parties, but no contract of this kind appears between the city 
of Montreal and the Montreal Street Railway. As to the dam­
ages resulting from the construction and the maintenance of the 
railway track the city has imposed them on the company by 
art. 27 of by-law 210. A fairly similar case was decided in 
1884: Parker v. Montreal City Passenger Railway, sub nom. 
Montreal City Passenger Railway v. Parker, 7 L.N. 194, sub 
nom. Montreal City Passeneger Railway v. Parker, 8 L.N. 393, 
and CasMl’i 8.C. Digest, 2nd ed., 781.

Parker sued the company for having been thrown out of his 
vehicle by the bad state of repairs of the track. Torrance, J., 
condemned the company in the sum of $2,500 because the rail 
exceeded the ground by about three inches, contrary to law. 
His judgment was reversed in appeal, Dorion, C.J., dissenting, 
but restored by the Supreme Court. I am happy indeed to be 
able to arrive at this conclusion as otherwise the inconvenience 
upon injured third parties would be great indeed. Third 
parties usually look to those who are the direct authors of the 
tort.

If the company has any rights—and on this point we express 
no opinion—it may exercise them according to law. The judg­
ment is confirmed.

Cross, J., dissented.
Appeal dismissed.
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MORRISON v. PERE MARQUETTE R. CO.
Ontario Supreme Court ( Appellate Division ) Mulock, C.J.Ex., Clute, 

Riddell, Sutherland, and Leitch, «/./. March 3, 1913.

1. Cabrikbs ( § 11L—240)—Station house—Failube to provide—Ex­
posure OF PASSENGER TO ELEMENTS—ILLNESS—LIABILITY FOB.

The failure of a railway company to provide a suitable station house 
at a regular stopping place, as required by sec. 284 of the Canada 
Railway Act, renders it liable for the resultant illness occasioned a 
passenger from ex|K>sure to the elements while waiting at night for

| Morrison V. Derr Marquette lt.lt. Co., 4 O.W.N. 544. 27 O.L.R. 
551, a Hi r tiled.]

Appeal by the defendants from the order of a Divisional Court, 
4 O.W.N. 544, 27 O.L.R. 551, affirming the judgment of 
Britton, J., 4 O.W.N. 186, 27 O.L.R. 271.

The appeal was dismissed.

D. L. McCarthy, K.C., and R. L. Brackin, for the defendants. 
The damages claimed are too remote; and the case of Hobbs v. 
London and South Western R.W. Co. (1875), L.R. 10 Q.B. Ill, as 
modified by McMahon v. Field (1881), 7 Q.B.D. 591, relied U|H)ii 
by the plaintiff, is not applicable to the facts of this case. In 
the Hobbs case, the woman caught cold from being put off at the 
wrong station. In this case, the man caught cold because there 
was no station. The evidence at the trial being consistent with 
two theories as to the plaintiff’s condition at the time of the trial, 
one set of medical men suggesting that the catching cold on the 
night in question might have given rise to his illness, and another 
set saying that the diagnosis clearly pointed to “walking typhoid,” 
it was the duty of the learned trial Judge to have withdrawn the 
case from the jury, on the ground that the suggested damages 
were too remote, and that they were not a natural and probable 
consequence of the failure to supply a station, nor could it be 
contemplated by the parties that their failure to supply a station 
in the month of July would result in persons waiting for the train 
taking cold. Toronto R.W. Co. v. Grinded (1895), 24 8.C.R. 570, 
was also referred to and distinguished.

.7. //. Rodd, for the plaintiff, was not called upon.

At the conclusion of the argument on behalf of the defendants, 
the judgment of the Court was delivered by Mulock, C.J.:—The 
plaintiff, who resided at Walkerville, on the line of the defendants’ 
railway, bought a return ticket from Walkerville to Marshfield (a 
stopping-place on the defendants’ railway), and proceeded to 
Marshfield, intending to return by the evening train, which was 
due at Marshfield shortly before nine o’clock in the evening. 
There had been a station building at Marshfield, but it had been 
burnt down a couple of years before, and not rebuilt. The point, 
however, continued as a stopping-place on the line of railway.
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The plaintiff arrived there, to take the return train, shortly before 0NT 
it was due, but the train was late—how late was not made known. gq 
There was no place of shelter to which the plaintiff could go in 1913
order to await the arrival of the train; accordingly, he was obliged ----
to remain at the stopping-place in question; and, being thus Mommo» 
exposed to the weather for a considerable length of time, contracted pEJ,B 
an illness; and this action is brought for damages because of Marquette 
such illness, caused by the omission of the defendant company to l!~ (o- 
establish a proper building. Muiock. c.j.

It was argued before us that the plaintiff's claim for damages 
was too remote; and reliance was placed upon claims for damages 
of that nature arising from breach of contract; but the cause of 
action here is a statutory one. Section 284 of the Railway Act 
of Canada declares that “the company shall furnish, at the place 
of starting, and at the junction of the railway with other railways, 
and at all stopping-places established for such purpose, adequate 
and suitable accommodation for the receiving and loading of all 
traffic offered for carriage upon the railway;” and sub-sec. 7 of 
sec. 284 declares that “every person aggrieved by any neglect or 
refusal of the company to comply with the requirements of this 
section shall, subject to this Act, have an action against the com­
pany, from which action the company shall not be relieved by 
any notice, condition or declaration if the damage arises from any 
negligence or omission of the company or of its servants.”

Here it was shewn that the company had failed to supply 
adequate and suitable accommodation at Marshfield, the stopping- 
place in question, whereby the plaintiff was exposed to the weather 
and contracted the illness complained of.

There was evidence, which could not have been withdrawn 
from the jury, that the plaintiff’s illness was occasioned by the 
defendants’ failure to observe the provisions of the section in 
question; and we agree with the view of the Divisional Court 
and of the learned trial Judge that, the plaintiff’s cause of action 
being a statutory one, he is entitled to maintain this action in 
respect of the injury occasioned to him by the defendants’ failure 
to discharge their statutory duty.

Appeal dismissed with costs.
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Xova Scotia Supreme Court, Sir Charles Torrnshend, C.J., and Russell, 
and Drysdale, JJ. April 12, 1913.

April 12. 1. Evidence (g VIII—637)—Speed of automobile—Evidence based on
SPEEDOMETER—OPIN ION—PREFERE NCE.

Evidence of the driver of an automobile and of hia wife, as to the 
speed of the car, based on a shewing of a speedometer, is to lie pre­
ferred in a prosecution for operating a motor vehicle at an unlawful 
speed, to mere opinion evidence.

2. Appeal (g VII L5—515)—Hearing—Review of facts—Second appeal
WHERE FIRST IS A TRIAL DK NOVO.

The findings of a county court judge upon an appeal from a 
summary conviction, where such npjx-al is in elTect a re-hearing of 
tlm witnesses, and a trial de novo will not be disturbed on a further 
appeal, unless it appears that the county court judge was clearly 
wrong on the merits; and this doctrine applies where the county court 
judge preferred to follow the line of testimony discredited by the 
magistrate and consequently has reversed the latter’s findings of fact.

Statement Appeal from the decision of the Judge of the County Court 
for district No. 5, allowing with costs defendant’s appeal from 
a conviction made by a stipendiary magistrate of the county of 
Pictou, whereby defendant was convicted and fined, and in de­
fault of payment ordered to be imprisoned in the common jail 
of the county, for operating a motor vehicle on one of the 
streets of the town of Pictou at a rate of speed greater than one 
mile in five minutes, contrary to the provisions of the Motor 
Vehicle Act and Acts in amendment thereof.

The ground upon which the judgment of the learned County 
Court Judge proceeded was that the evidence of defendant and 
his wife, substantiated as it was by a speedometer, was to Ik* pre­
ferred to the opinions of the informant and another witness not 
so fortified.

The appeal was dismissed.
J. V. Ross, K.C., for appellant.
R. G. McKay, for respondent.
The judgment of the Court was delivered by

Dryadalt. J. Drysdale, J. :—The defendant was convicted by a magis­
trate for exceeding the speed limit in the town of Pictou. An 
appeal was asserted and the cause tried tic novo before the 
learned County Court Judge for district No. 5. That learned 
Judge, on the evidence taken before himself, found in favour of 
the defendant, and set aside the magistrate’s conviction ; from 
this finding we have heard an appeal.

Vnless the evidence shews that the learned County Court 
Judge was clearly wrong on the merits, I think we should not 
disturb his findings. After hearing argument and after a per­
usal of the notes of evidence taken in the County Court, I am
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not satisfied the said Judge was in error. I think I would have 
come to the same conclusion, at all events I am not satisfied 
that the evidence warrants a reversal of the learned County 
Court Judge’s finding.

I would dismiss the appeal with costs.

Appeal dismissed.

PHALEN v. GRAND TRUNK PACIFIC R. CO. MAN.
Manitoba Court of Appeal, Howell, C.J.M., Richard*, Perdue, Cameron and 

llaggart, JJ.A. June 27, 1913.

1. Master and servant ($11 E—114)—Duty to inspect— Negligence—
Latent defects—Ice in car coupler.

The duty of n railway company to inspect cars for defects was dis­
charged. so ns to absolve it from liability for an injury to a brakeman 
through the failure of an automatic car coupler of the best known type 
to work properly by reason of an accumulation of ice inside it, where 
the car on its arrival at a station was given the usual inspect ion. anti no 
practicable system of inspection would have disclosed the presence 
of the ice.

Appeal by the defendants from a judgment in favour of a Statement 
railway brakeman for injuries sustained by being thrown from a 
car as the result of the failure of a coupler to work properly by 
reason of ice forming on the inside of it, which could not have 
been discovered by any practicable method of inspection.

The appeal was allowed.
R. M. Dennistoun, K.C., and A. Hutchcon, for the defendants.
M. G. Macneil and B. L. Deacon, for the plaintiff.

Howell, C.J.M. (dissenting):—It appears that a freight how,h.c.j.il 
train was brought into the station and the engine was cut off and tdiwntins) 
taken to the round-house. There was a casual inspection with a 
lantern, and the couplers were casually looked at and the wheels 
tapped.

There were orders to cut out from the train a Grand Trunk 
car and put it on a siding, and to do this a yard engine was coupled 
to the train, head on, and then all the rear-end cars up to the one 
to be shunted—about ten or twelve—were uncoupled and the 
yard engine pulled out the rest of the train, having the car to be 
shunted at the rear end. Having taken these cars near the 
switch where this one was to be placed, Taylor, the conductor of the 
freight train, Ault, a switchman, the engineer and the plaintiff, 
prepared to make a flying switch. To do this it was necessary 
for the engineer to sharply back the train—‘‘give it a kick”— 
and this must be followed by Ault lifting the lever to disconnect 
the coupling to separate this last car from the train, and the 
plaintiff must, at the same time, climb on this last car so ms to 
apply the brake to stop the car at the proper place on the siding.
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(dissenting)

It was the duty of the engineer, after giving the train a sharp, 
quick start, to abruptly stop it so that the car to be shunted would 
be sent into the siding and the train stop short of the switch. 
The plaintiff climbed up the ladder at the rear end of the car, and 
when Ault attempted to uncouple the car properly after they had 
been pushed together, the lever would not lift the pin or block 
and the car remained attached to the train, and when the engineer 
applied the brakes, and perhaps also reversed suddenly to stop the 
train, this last car was also suddenly stopped, and the plaintiff was 
thrown off the car at the rear end and his right arm was cut off.

All these men depended upon, and the whole work depended 
upon, the car being disconnected at the right moment; in other 
words, all depended upon the lever lifting the pin of this one 
coupling at the right moment. As I understand this coupling, 
the cars must be pushed together or “in the slack” before there 
can be uncoupling. It might be unreasonable to expect an 
examination of each coupling of a train on arrival, but it does seem 
to me that where there is to be an uncoupling, as in this case, 
and where so much depends upon the lever lifting the pin at the 
right moment, and where it could be so easily tested just before 
the engineer gives “the kick,” it would not be unreasonable to 
expect an examination or test of the coupling in question to see 
if it was in working order just before this operation began. Wit­
nesses for the defendants shew that there is a liability to jam 
by reason of cinders, sand, gravel and ice, and therefore the greater 
necessity for testing or inspecting.

The coupling was not at that time in working order, and 
this caused the damage to the plaintiff. The'jury say the plaintiff 
was not negligent. They say the defendants were negligent 
and that their negligence caused the damage to the plaintiff.

In answer to a question as to the negligence of the defendants, 
the jury answer: “Through lack of proper inspection.” Perhaps 
the jury thought that just before the final shunting the lever 
should have been inspected and tried to see if the coupling upon 
which so much depended was in working order. The train had 
just come in from a long run, and 1 would think it reasonable 
that before the flying switch was attempted there should be a 
test when the portion of the train was ready to back for that 
switch, to see if the particular coupling upon which so much de­
pended would operate at the critical moment.

Counsel for the defendants did not argue the question whether 
an action would lie here for this wrong, and apparently admitted 
that the law of common employment did not apply.

The majority of the Court differ from me by holding that 
there was no evidence of negligence upon which the jury could 
find as they did, and it would be idle for me to follow the question 
further.

I think there was evidence upon which they might find as they
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did. Whether upon that finding an action will lie in this Court MAN. 
need not he discussed, as the decision of the majority of the Court A
.lànMnflA.] .. T 4 lx , . An A A. A I ..4 4 I. . . . . I .. ...4 tlVdisposed of the ease against the plaintiff

Richards, J.A.:—In reply to the first question, the jury 
found the defendants guilt;- of negligence. To the second question 
asking in what the negligence consisted, they replied : "Through 
lack of proper inspection.”

The use of the word “proper” makes it somewhat doubtful 
as to what was meant by that answer. If it implied that the 
jury believed that, on the arrival of the train at the place of in­
spection, all the couplings in the train should be tested by raising 
tlie pins, to shew that the couplings were all in working order,
I think they were asking a degree of care that is impossible in 
practical working. Such an inspection might disconnect the 
whole train.

But it does not seem necessary to imply that they took that 
view. The inspector made some sort of an inspection of the 
train when it came in, and, if he did not, in passing the coupler 
in question, look carefully to see if there was snow or ice
visible on its top, then his inspection was not a proper one. It 
seems to me that that might be the view taken by the jury in 
answering the question.

Then was such a view justified by the evidence? Neill swore 
that he did look at the coupler and that there was no ice or snow 
on it, and his assistant, Couchman, who was a witness for the 
plaintiff, says there were no visible signs to shew that there was 
anything wrong with the coupler. But, though he says he in­
spected the coupler twice, he does not, so far as I can see, say 
definitely that either of such inspections was made before the ac­
cident.

On the other hand, it was sworn by Ault, a hrakeman of ex­
perience, that, if ice and snow could get into the throat of the 
draw-bar sufficiently to block the pin, it would leave traces on the 
outside. Mr. Cowan, a witness called by the defence, and a man 
of large experience, also swore that if water got into the coupling 
and froze it must leave traces on the outside. In re-examination 
he stated that he had known cases where there was ice inside the 
coupler without traces outside, but that that was of rare occur­
rence.

It seems to me that, on the above and other evidence adduced 
as to the likelihood of traces l>eiiig left outside, the jury would 
lx* justified, if they chose to do so, in dislxdieving the story that 
there were no traces of snow or ice on the coupling when the train 
came in.

Then again, it is sworn by Ault and Couchman that striking 
the coupler on top and lx>ttom would loosen up any ice in it 
sufficiently to make the lever work. There was no evidence to 
shew that that was done in this case before the accident.
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Pi The jury may have thought that, in such cold weather as 
prevailed at that time, the inspectors should, in passing, not only 
look carefully at each coupler, but strike it top and bottom with 
their hammers, or, at any rate, that that should have been done 
to the coupler in question before cutting out the car. That could 
easily be done, and I think they would be justified in holding (if 
they did so hold) that not doing it was an act of negligence.

There was evidence that after the accident the coupler in 
question wou1 1 not open after being struck. Perhaps the jury 
disbelieved that. It was their right to do so if they chose. The 
failure to so strike the coupler is, perhaps, not strictly covered 
by the word “inspection” in the answer to the second question, 
but I do not think the language of a jury's answers should be too 
closely criticized if we can find a meaning that they might have 
intended and which they could find evidence to support.

I have felt some doubt whether the defendants were liable be­
cause of Neill and his assistant, who are charged with being guilty 
of the negligence, being, with the plaintiff, fellow servants of the 
defendants, and acting as such in the matters complained of. 
But that defence, if it existed, was not raised before this Court, 
or, so far as I am aware, at the trial, and I do not feel called upon 
to deal with it now. It may be that that defence was not open 
to the defendants on the pleadings.

On the whole, I am of opinion that there was evidence from 
which the jury could find that the inspection before the accident 
was so insufficient as to shew negligence, and that they could also 
find that such negligence was the cause of the plaintiff’s injurie-

I would dismiss the appeal.

Perdue, J.A.:—This is an action brought to recover dim es 
for an injury sustained by the plaintiff in an accident wh oc­
curred at Melville, Saskatchewan, in January, 191- The 
plaintiff was at the time a switchman in the employ of the de­
fendant company, and he was injured while performing his duties. 
The action is brought for non-compliance with the Railway Act, 
and also at common law. The plaintiff alleges that the accident 
occurred through the failure of the company to supply pro|xir 
appliances for uncoupling cars, and supplying defective machinery 
and appliances, neglecting to inspect or repair, employing un­
skilled persons, etc.

The operation in which the plaintiff and others were engaged 
when the accident occurred was a simple and ordinary one. A 
ear was to be cut out of a train and switched on to a siding. When 
the signal was given to uncouple the car from the moving line of 
cars so that it would move of its own momentum into the siding, 
the coupler failed to work. The car, instead of being released 
from the others, was checked suddenly when the brakes were 
applied from the engine, with the result that the plaintiff fell
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from the top of the car upon the tracks, and the car, which had 
not been completely stopped, passed over his right arm and cut 
it off. The plaintiff had climbed to the top of the car for the 
purpose of applying the brake so as to prevent it from colliding 
with other cars upon the same siding.

The train to which the car in question was attached had 
arrived at Melville on the same night that the accident occurred. 
The coupler which failed to work was attached to the car 
adjoining the one from which the plaintiff fell. Immediately 
after the accident several of the defendants’ employees attempted 
to move the lever of the coupler, but it failed to raise the pin 
which unlocks the knuckle. The pin, for some reason which 
was not visible, remained fast. The car was then uncoupled by 
using the lever and pin u|>on the opposite side of the ear. The 
car to which the coupler in question was attached was then taken 
away to another track, and Neill, the car inspector, took the couj>- 
ler apart in order to find what was wrong with it. He found that 
the interior cavity where the knuckle lock rests was filled with 
ice and snow. He cleaned it out, put the parts together again, 
and found, as he states, that the coupler then worked well. He 
states that, apart from the ice and snow in it, the coupler was in 
first-class condition. Neill’s evidence as to the condition of the 
coupler and the cause of its failure to work is wholly uncon­
tradicted.

When the train in question arrived at Melville on the night 
of the accident it was inspected by Neill and his assistant. They 
both state that they looked at all the couplers upon the cars and 
could see nothing wrong with them. Couchman, who was Neill's 
assistant, was called by the plaintiff. He did not appear, as far 
as one can gather from the evidence, to be unfriendly to the 
plaintiff. He says that Neill and he inspected the train, that they 
inspected the coupler in question, and found nothing wrong with 
it. He further says that from the outside one could see nothing 
wrong with it. He also stated that even if the coupler were 
ojiened, the ice and snow in the chamber would not be visible. 
He says that there was no ice or snow on the outside of the coupler 
when they inspected it.

Section 204 of the Railway Act com|K»ls the company to provide 
automatic couplers which can Ik* uncoupled without the necessity 
of men going in lietween the ends of the cars. The evidence shews 
that the coupler in question was one of the l>cst, if not the very 
liest, coupler that can l>e obtained. It, like every other mechan­
ism, is not perfect, and its working may In* interfered with by cind­
ers or gravel or ice getting into the interior of the lock. The 
evidence shews, to my mind conclusively, that when a car is en 
route in a train the only practical inspection that can Ik* given 
to the couplers is to examine them from the outside without 
actually trying if they will work. To try the couplers to see if
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they would work would mean detaching all the ears from each 
other. This might lead to serious consequences if the train were 
standing on a grade. To test the coupler of each ear about to 
be shunted would 1m* almost equally ns impracticable, as it would 
mean the premature disconnection of the car and the recoupling 
of it again, Tin* evidence shews that the insertion made on the 
night in question was the only practicable one.

In his statement of claim the plaint iff alleged a numlier of 
acts of negligence on the part of the defendants as having caused 
the accident, but it all came down to the failure of the coupler 
to act. The learned trial Judge said to the jury: “There can 
Ik* no question that this accident happened and was practically 
due to that failure of the lever to work.” He gave the jury a 
numl>cr of questions to be answered, amongst which were the 
following, along with the answers given:—

1. tj. Were the defendant* guilty of negligence? A. Ye*.
2. Q. If ho, in what did this negligence consist? A. Through luck of 

proper inspection.
3. (j. If the defendant* were negligent, was the injury to the plaintiff 

caused by their negligence? A. Yes.

No doubt, in giving these answers the jury had the failure 
of the coupler in their minds, but they do not find what was 
the defect in the coupler which inspection would have disclosed. 
Failure to inspect was not in itself the direct cause of the accident. 
Then* must have l>ecn something wrong with the coupler which 
caused it to fail, and the jury made no finding as to this. In the 
absence of such a finding the verdict cannot stand.

The plaintiff called no evidence to shew any defect in the 
coupler. He rested his case on the fact that at the critical moment 
it hail failed to act. On the other hand, the evidence of Neill 
clearly, and to my mind convincingly, shews that the failure of the 
coupler to work was caused by ice or snow which had filled the 
chum!>cr so that the pin could not lie moved. If this wits the true 
cause, the coupler wits not mechanically defective or out of repair. 
It was temporarily prevented from working through a foreign 
substance getting into it accidentally. If this foreign substance 
was ice it must have got there shortly In-fore the accident. The 
defect, if it can Ik- called a defect, wits a latent one which was not 
discoverable on the inspection made by Neill and Couchman, 
the only ins|H-ction that was practicable, as the evidence shews. 
If, then, Neill's statement that ice in the coupler caused its failure 
to work is to !>c believed (and it is wholly uncontradictcd and no 
evidence is given of any other defect), the defendants cannot, in 
the alisence of proof that they knew or should have known the 
condition of the coupler, lie held liable for the accident.

The trial Judge commented strongly upon the fact that Neill 
mude the inspection alone, without anyone to eorroliorate his 
statement as to the condition of the coupler. In effect he told



12 D.L.R. | Piiai.en v. Grand Tri nk Pacific R. Vo.

the jury that they might disbelieve Neill if they chose. Neill 
was not at the time tin* trial took place in the employ of the de­
fendants, and seeing that his evidence was absolutely uncontra­
dicted and that no other evidence was given to shew what was 
wrong with the coupler, the absence of corroboration was not a 
serious objection. Hut if Neill's evidence is to Ik- disregarded, 
what was the actual defect in the coupler? The jury has not 
found any defect, and there is no evidence, except Neill's, to shew 
why it failed to act. The only negligence they can find on the 
part of the defendants was “lack of proper inspection.” We arc 
not enlightened ns to what a proper inspection would have dis­
closed or how the lack of inspection caused the injury to the 
plaintiff. The finding as to lack of proper inspection is directly 
contrary to all the evidence given upon the question of inspection. 
The plaintiff's witness, Couchman, gave the following evidence:—

Q. The cars are inspected when they come in to find out if anything of 
that kind is wrong with them? A. Well, with regard to that locking block 
it is impossible to do that. Iiecausc in releasing the block you would set your 
cars all adrift.

Q. You say you cannot pull these ears apart when the train comes in 
because you would set your cars all adrift? A. Yes.

Q. So that there is no system that you could have for pulling the pins? 
A. No, they could hardly insjieet them in that way because that would cut 
your ears adrift.

Q. So that you have to bo content with an ins|K‘ction by the eye from 
the outside? A. Yes.

This agrees with the evidence given by the défendante’ wit­
nesses, and shews that the only feasible inspection of the couplers 
on cars attached to a train when it arrives at a station is one similar 
to that made by Neill and Couchman, when tin; train in question 
stopped at Melville.

The brakeman Ault, when called by the plaintiff in rebuttal, 
said that in order to make out his report on the night of the 
accident, he asked Taylor, the yard foreman, what was wrong 
with the block, and Taylor said the block was jammed. Taylor 
denied making that statement. The learned trial Judge said to 
the jury: “If he did (make the statement) it throws an entirely 
different reason forward for the failure of that lever to work to 
that assigned by Neill. It assigns a reason that would shew a 
defect in that block through wear or tear or accident to it that was 
not occasioned at all by the elements, as suggested by the de­
fendants.” With great respect, I must differ from the trial Judge 
ns to the meaning and effect of the expression attributed to 
Taylor, supposing the latter made use of it. Taylor was not 
present when Neill took the coupler apart and examined it. 
Taylor did not know what was wrong with it. If Ault asked him 
what was wrong with the block, he might very properly say 
that it was jammed without meaning that it was defective. 
The words might bear the meaning that the block was prevented
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from moving by some foreign substance getting in and wedging 
it tight. But a vague expression used by the yard foreman who 
had no knowledge as to the real condition of the coupler was not 
evidence upon which the jury could find that there was an actual 
defect in the block. In any event the jury has not found that 
there >vas such a defect.

The plaintiff had to establish at the trial some act of negligence 
on the part of the defendants which gave him a right of action 
against them. “Liability only attaches to negligence which is 
e ther the sole effective cause of the injury complained of or is so 
connected with it as to be a cause materially contributing to it. 
Negligence is the effective cause of an injury when it has in fact 
brought about that injury as a direct and natural consequence:” 
21 Halsbury, p. 378, and cases cited. Failure to make a proper 
inspection would not give the plaintiff a cause of action unless 
it was shewn that the inspection would have discovered a defect 
in the apparatus which was the direct cause of the accident. Then, 
the failure of duty to inspect vvould bring home to the defendants 
liability for the defect which inspection would have disclosed.

In this case no defect has been found by the jury. The evi­
dence of Neill shewed that the failure of the mechanism to act 
as it should have acted was caused by the accident of snow or 
ice getting into it. This was something against which the de­
fendants could not guard and for which they are not responsible. 
Neill’s evidence was uncontradicted. It gives a reasonable ex­
planation, one which was in accordance with the opinions given 
by the expert railway men called by the defendants.

With all the facts before them, the only negligence the jury 
found was “lack of proper inspection,” a negligence which, of 
itself, could not have caused the accident. I see no reason for 
granting a new trial. All the facts seem to have been brought 
out, and the plaintiff has certainly no reason, from his standpoint, 
to complain of the manner in which the trial Judge directed the 
jury. There may, no doubt, be great sympathy for the plaintiff 
in the severe injury he sustained and a natural desire that he should 
obtain compensation. But if he had taken advantage of the 
Saskatchewan Workmen’s Compensation Act, lie might have 
recovered reasonable compensation without having to prove 
actionable negligence on the part of the defendants. He de­
liberately chose to bring an action in this Province, based upon 
a common law liability which he has failed to establish.

I think the appeal should be allowed and a verdict entered 
for the defendants. If the defendants ask for costs they are 
entitled to them in both Courts.

Cemeron, J.A. Cameron, J.A.:—The accident in question here took place 
on January 19, 1912, at the town of Melville, in Saskatchewan, 
on a dark night, when the temperature was some 20 or 25 degree* 
below zero. The plaintiff was a brakeman and switchman in the
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employ of the defendant company. Freight train No. 91 had 
arrived about 8.30 in the evening. A switch engine had been 
attached to the xvest end of this freight train, and car No. 21852 
of the Grand Trunk Hailxvay Company was to Ik* taken out and 
put on a siding. Immediately next car No. 21852 was Grand 
Trunk Pacific car No. 357818. Orders to cut out car No. 21852 
were given by Taylor, the yard foreman. Ault, a switchman 
employed by the defendant company, xvas working with the 
plaintiff. The plaintiff threw the switch and Ault went to cut 
off the Grand Trunk car. When the plaintiff threw the switch, 
the train pulled up, then stopped, then came on, ami he got on 
the Grand Trunk car. The signal to the engineer to stop xvas given 
by Ault and the plaintiff. The signal to the engineer to give the 
train a kick was given, and then the signal to stop by the plaintiff, 
by Ault and by Taylor. The plaintiff climbed on the Grand 
Tiunk car, and as lie xvas doing this he gave the signal to stop. 
There was a doxvn grade at the point, and the plaintiff’s object 
in getting on the car xvas to set the hand brakes, which were at 
the west end of the car at the east end of which he had climbed 
up. To reach the brakes he started to go along the running board 
on the top of the car, and when the jerk came he xvas thrown off 
the car backward and came down on the ground with his right arm 
on the rail. The wheels of the car passed over his right arm. 
The reason of his fall xvas that the automatic coupling apparatus 
betxveen the txvo cars mentioned had, for some reason, failed to 
respond to the lever, and held the car on which he xvas instead 
of allowing it to proceed. It was Ault’s duty to operate this 
apparatus, and this lie tried vainly to do three or four times, 
but failed, and then he gave the engineer the signal to stop, 
which he did when he heard the plaintiff’s cry. Ault found 
the plaintiff under the Grand Trunk car, and about twelve fret 
from the eastern end of the car, in between the txvo trucks.

MAN.

a a.
1913

Phalex 

c V
ivc<»c

Cameron. J.A.

Neill, car inspector at Melville, gave evidence that he and his 
helper Couchman had made an inspection of train No. 91 on its 
arrival on the evening in question. He made an inspection to 
see if everything xvas proper by slipping a lantern in betxveen 
the draw-bars. “That,” lie says, “is all that is necessary:” 
p. 107. He found, immediately after the accident, that the 
ojierating lever on the Grand Trunk Pacific car xvould not work. 
He pulled the lever and struck the pin underneath xvith a hammer, 
but without result. Then he opened the coupling by the lever on 
the opposite side oh the corresponding coupling on the Grand 
Trunk car. Neill then had the Grand Trunk Pacific car taken 
to the round-house, where he made a close examination of it, 
taking the apparatus to pieces, on the inside of which, where the 
“knuckle lock” (or pin as it is sometimes called) rests, he says 
he found snow and ice. He cleaned this out, he says, and the 
apparatus then “worked fine,” and the car went out westward
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that night on No. 91. The coupling in question was not produced 
at the trial, but one of the same design was, and was also placed 
before us for examination.

With reference to the inspection of the couplings on the arrival 
of the train, Neill gave this account at pp. 95 and 104:—

Q. Wo nre told that on the evening in question No. 01 came in some 
time in the evening. Do you know whether she did or not? A. Yes, she did.

tj. Di«l you have any duty to perform in connection with No. 01? A. 
Yes, I hail to look it over on arrival.

Q. How did you perform that work? A. I went along one side and my 
helper Mr. Couchmnn, went along the other, and we made a rloec inspection 
to sec if we eould find any defects.

Q. Did you carry anything in your hands? A. We carried a lantern.
Q Anil a hammer? A. Yes.
Q. What inspection did you make of the wheels? A. We see if there ia 

anything wrong and sometimes we tap them.
Q. What inspection, if any, did you make of tlie couplings? A. We 

looked at them.
Q. Are you able to do anything more than look at them? A. We tap 

them and see if they are cracked or not.
Q. Did you go over that train that night? A. We did.

Q. Would it he practicable for the inspector going through the yard 
to lift the pin when there is no engine on the train? A. No, it is not practi­

ce Is it practicable when you are inspecting a train to pull the pin on 
the train? A. No.

Q. Why not? A. Because when we pull the pin it is not often you can 
go and look over the train without there is pressure upon it; it takes very 
little pressure on the pin to hold it, and you cannot move it if there is any 
pressure upon it at all.

Q. So that it makes it impracticable to pull the pins in all the ears in 
the yard? A. Yes.

Couchman’s evidence ns to the inspection of the train on 
arrival is given at p. 182. (ouchman says that they examined 
the coupler that night, and lie saw no ice or snow upon it. As 
to the usual method of inspection, he says:—

Q. The cars an» inspected when they come in to find out if anything of 
that kind is wrong with them? A. Well, with regard to that locking block 
it is impossible to do that because in releasing the block you would set your 
cars all adrift.

Q. You say you cannot pull these cars apart when the train comes in 
because you would set your cars all adrift? A. Yes.

Q. So that there is no system that you could have for pulling the pins? 
A. No. they could hardly inspect them in that way because that would cut 
your cars adrift.

Q. So that you have to be content with an inspection by the eye from the 
outside? A. Yes.

Ault also says, at p. 180, that there was no indication of ice 
on the outside of the coupler. So also Taylor, at p. 126.
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Hooper, the cur foreman for the defendant company at Win­
nipeg, of over thirteen years’ experience, whose duties comprised 
the examination of couplers to ascertain defects, says that this 
coupler was of a kind recognized as standard and adopted by the 
Master Car Hinklers’ Association. After describing the causes 
that might prevent such a coupler operating or being operated 
satisfactorily, he gives the following evidence:—

Q. How can you detect the presence of obstructions of that kind in the 
couplers? A. It is a pretty hard proposition.

Q- Why so? A. You take a man coming along, his duty is to insect 
every visible part that lie ran see about the coupler, but when he goes to 
pull and cannot do it, what docs that mean, the slack runs out ami he can­
not pull it, and if he undertakes to go over each lever to sec that it works, 
that is not practicable in railway work.

(j. Can you see the defects that you have mentioned inside the link, 
without opening the coupler? A. No.

Q- And in order to do that you would have to uncouple the cars? A. Yes.
Q. Is that a practicable thing to do in railway business? A. No, it is

And at p. 154 he says ho is unaware of any other system of 
inspection than that described by the yard foreman Taylor.

McGowan, general car foreman of the Canadian Northern 
Railway Company at Winnipeg, with an extended experience, 
gives similar evidence as to the coupler in question, some of 
which arc used on his road. The inspection after the arrival is 
visual, by the light of lanterns if at night, and he knows of no other 
or better system, and an uncoupling of the cars separately for 
purposes of examination would Ik» impracticable.

There is really no evidence on the subject of inspection save 
that for the defence. Couchman, it is to be noted, was, however, 
called for the plaintiff.

At the conclusion of the case the learned trial Judge submitted 
certain questions to the jury, which, with the answers given, 
are as follows:—

1. Q. Were the defendants guilty of negligence? A. Yes.
2. Q. If ho, in what did this negligence consist? A. Through lack of 

proper inspection.
3. Q. If the defendant were negligent, was the injury to the plaintiff 

caused by their negligence? A. Yes.
4. Q. Could the plaintiff by the exercise of reasonable care have pre­

vented the accident notwithstanding the defendants’ negligence? A. No.
5. Q. If so, in what way?
6. Q. If both parties were negligent whose negligence really caused the 

accident? A. Defendants’ negligence.
7. Q. If you find for the plaintiff at what sum do you assess his damages? 

A. $6,000. Unanimous vote.
Upon this question the trial Judge entered judgment for 

the plaintiff for the amount awarded.
The duty of the railway company in this and other like matters 

is discharged by supplying suitable appliances or apparatus
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and proper supervision of the same. The whole question is 
discussed in Beven on Negligence, 3rd Can. ed., at 608 ct seq. 
The duties of the master are to supply machinery of ordinary 
character and reasonable safety. “Reasonably safe” means 
safe according to the usages, habits and ordinary risks of the 
business. The test is always the same, and even if juries are 
convinced that there is a less dangerous way they cannot be per­
mitted to say that the usual and ordinary way commonly adopted 
by those in the same business is a negligent way giving rise to a 
liability: Beven on Negligence (supra), 014.

“All that the master is tiound to do is to provide machinery 
fit and proper for the work, and to take care to have it superin­
tended by himself or his workmen in a fit and proper manner:” 
per Lord Wensleydale in Weems v. Mathieson, 4 Macq. (H.L.Sc.) 
215, cited Beven on Negligence, supra, 013.

“Where a master takes all such precautions as a man of 
ordinary prudence and skill, exercising reasonable foresight, 
would use to avert danger, he is not responsible because he may 
have omitted some possible precaution which the after events 
suggest he might have resorted to:” Ruegg, p. 52.

“It is an implied term of the contract of service at common 
law that a servant takes upon himself the risks incidental to his 
employment. Apart from special contract or statute, therefore, 
he cannot call upon his master, merely upon the ground of their 
relation of master and servant, to compensate him for any injury 
which he may sustain in the course of performing his duties whether 
in consequence of the dangerous character of the work upon which 
he is engaged or of the break-down of machinery or of the negli­
gence or default of his fellow servants or strangers. The master 
does not warrant the safety of the servant’s employment ; he 
undertakes only that he will take all reasonable precautions to 
protect him against accidents:” Halsbury, vol. XX, pp. 119, 120. 
This is the doctrine laid down by Lord Watson in Smith v. Baker, 
(1891) A.C. 325 at 353, and followed by our Supreme Court in 
Webster v. Foley, 21 Can. S.C.Ii. 580.

In his charge to the jury the learned trial Judge expressly 
directed their attention to the evidence bearing upon the con­
dition of the coupler, whether in fact it had been maintained in 
a satisfactory working condition. But the jury declined to find 
any defect in the coupler itself. They merely found that the 
negligence, the cause of the accident, consisted in lack of proper 
inspection, which I take to lie the meaning of their answer. It 
may be suggested that the answer to the question, put as it stands, 
really presupposes or assumes a further answer, viz., that the 
coupler itself was defective, a fact which could have been dis­
covered, in the view taken by the jury, had there lieen a proper 
inspection. But this is to add to findings of the jury, and it 
would seem to me we cannot do that. If we did, we would really
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he milking a finding inconsistent with that made by the jury, 
which is that the proximate cause of the accident was the want 
of proper inspection. Thus we would he setting aside that 
finding and holding that the proximate cause was a defective 
coupler or some other cause which was not present in the minds 
of the jury, or they would have stated it.

In Schwoob v. Michigan Central, 13 O.L.R. 548, the action 
was brought to recover damages for the death of the deceased 
by reason of escaping steam from a boiler. Certain questions 
were asked of the jury, which were answered in such a way as to 
indicate that the jury considered the defect in the locomotive 
“occurred by the defendants not supplying proper inspection.” 
The jury were then directed by the trial Judge to return and 
answer certain other questions, which they did, shewing that the 
defect was in the way one Jeffers, a fellow workman, had put 
in a tube in the I toiler, which tube was not properly “belled.” 
It was held by a majority of the Court of Appeal that there was 
no action at common law, but relief was given under the Ontario 
Compensation Act. Hut Osler, J.A., who gave the majority 
opinion, held that “want of inspection, unless there was some 
existing defect which inspection would have disclosed, is not 
defect, or, by itself, negligence.”

It was only by reading into the original the subsequent answers 
that there was held to be any liability at all under the Compensa­
tion Act. On the other hand, Meredith, J.A., held that the 
answers to the additional questions meant no more than those 
to the original questions, and that the effect of all of them, to 
his mind, was that the jury had found that the proximate cause 
of the accident was want of proper inspection only, and in that 
view, I consider his judgment as in point in this action, and 
amongst other findings, he held that the judgment in question 
could not be supported at common law, as the finding “not 
providing proper inspection” was too indefinite, not supported 
by reasonable evidence, and could not Ik* supported at common 
law, Ixcause there was no finding that the negligence of the 
workman was the proximate cause of the accident, but an implied 
finding to the contrary.

Now, there is, in my opinion, no evidence whatever to sup|x>rt 
the finding of want of proper inspection. Were the jury at 
liberty to, and did they in fact, wholly reject the evidence of Neill 
and Couchman that they made any such inspection as they de­
posed to? Did the jury mean to say that there was in fact no 
inspection whatever? I take it not so. Their finding involves 
the idea that there was an inspection, but that it was not proper 
or sufficient in the circumstances. Yet the whole evidence on 
this branch is to the effect that the couplings were of the best 
make, and that the defendant company took the precautions with 
respect to them in the way of inspection such as are ordinarily
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taken by railway companies, and that such inspection was made 
as was practicable under the circumstances. It cannot be said, 
on the evidence as 1 read it, that there was any lack of exercise 
of ordinary care and precaution. The only certain method of 
guarding against defects in couplings not patent to visual inspec­
tion would be to uncouple them, take them apart, and operate 
them separately, a method that would be practically out of the 
question, as the evidence shews. Unless juries arc to be permitted 
to lay down new methods of conducting such enterprises as that 
of the defendant as to the operations and necessities of which they 
necessarily cannot be fully informed, then this verdict cannot 
stand.

It is impossible not to feel the greatest sympathy with the 
plaintiff in this case, where he has suffered irreparably and where 
there has been no fault of his own. But to hold the defendant 
company liable in the circumstances, I submit, would be contrary 
to our established jurisprudence.

It was also contended for the defence that in the case of 
an accident of this kind, due to an exceptional and wholly unex­
pected occurrence, where it cannot be found that there was a lack 
of proper care in guarding against it, gives rise to no liability. 
This contention is based on Rostrom v. Canadian Northern R. Co., 
3 D.L.R. 302, 22 Man. L.R. 250; Readhead v. Midland R. Co., 
L.R. 4 Q.B. 879; Fergvton v. Canadian PacificR. Co., 120.W.R. 9 
43; and Richardson v. Gt. E. R. Co., 1 C.P.D. 342.

In the view I have taken, however, of the contention 
that the defendant company had complied with its responsibilities 
as to supplying the proper appliances and making inspection there­
of, it is not necessary to deal with this point.

Though the accident in question took place in Saskatchewan, 
this case has been conducted throughout as if it had occurred in 
this Province.

1 have read the judgment prepared by Mr. Justice Perdue, 
and agree with the disposition of the case made by him.

H ago art, J.A., concurred with Perdue and Cameron, JJ.A.

Appeal allowed.
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MOFFAT v. MONTGOMERY AND EASTERN TRUST CO., Garnishee.
Quebec King’s Bench, Trenholme, Lavcrgne, Cross, Carroll and Gerçais, JJ 

June 18, 1913.
1. Attachment (§ IIIA—15)—Conservatory attachment—Procedure—

Sufficiency of shewing for.
Sufficient ground for the issuance of a conservatory attachment is 

shewn where the facts shewn in the affidavit for the writ were that the 
plaintiff, as curator of a person non compos mentis, had instituted an 
action to have a transfer of a note hy the latter to the defendant annulled 
for want of consideration, and that t he garnishee had become liable to pay 
the amount of the note to the defendant, and that such payment right­
fully belonged to the plaintiff and not to the defendant.

Appeal by the plaintiff from an order quashing a conservatory statement 
writ of attachment on the ground that the affidavit for the writ 
and the facts shewn did not warrant its issuance.

The appeal was allowed.
C. H. Stephens, K.C., for appellant.
S. L. Dale Harris, for respondent.
The judgment of the Court was delivered by

Carroll, J.:—This appeal is from a judgment of the Superior canon, j. 
Court quashing a conservatory attachment under the following 
conditions; On January 5, 1912, George Moffat loaned $32,000 
to the Montreal General Contracting Company. The latter gave 
him a promissory note and a mortgage as guarantee. On March
2, 1912, Moffat transferred his claim to the defendant Mont­
gomery for “one dollar and other consideration.” In July, 1912,
Moffat was interdicted as a result of insanity, and his son, the 
present appellant, appointed his curator. On April 22, 1912, the 
Montreal General Contracting Company, being unable to pay 
Montgomery entered into an arrangement with certain persons, 
and especially with one Simpson, whereby it was agreed that 
Simpson would pay into the hands of the Eastern Trust Co.
$55,000 for distribution among certain creditors, and amongst 
others Montgomery’s claim. In October Roland Moffat took 
action against Montgomery praying for the setting aside of the 
transfer made to him by his father of his $32,000 claim, alleging 
that at the time such transfer had been made his father was not of 
sound mind, and that, taking advantage of this Montgomery had 
obtained the transfer without giving value. On December 28,
1912, the plaintiff caused the issue of a conservatory attachment 
in the hands of the Eastern Trust Co. to prevent it from dispos­
sessing itself of any moveable effects and moneys that it might 
owe or be called upon to pay to the defendant.

On January 7, 1913, the manager of the Trust Co. appeared 
and declared that his company, in virtue of the agreement, would 
have to pay to Montgomery $32,000, less $6,763.57 already paid 
him.
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On January 13, Montgomery petitioned to have the seizure 
quashed, and judgment was rendered thereon on January 24 
quashing the seizure. The reasons of judgment are the allegations 
of the affidavit have not been proven, and that as these alle­
gations were denied, it was incumbent upon the plaintiff to prove 
them. (Art. 019 C.P., which applies to conservatory attachment.) 
The judgment declares moreover that the agreement of April 
22 between Montgomery & Simpson et al. operated novation of 
the debt, and that the plaintiff did not fall within any of the cases 
foreseen by art. 955 C.P.

Now par. 3 of tl is article enacts that a plaintiff may obtain a 
conservatory attachment whenever “he is entitled, by reason of 
some provision of the law, to have moveable property placed 
under judicial custody, in order to assure the exercise of his rights 
over it.”

Are the allegations of the affidavit sufficient and do they 
disclose some lien de droit over these $32,000?

The affidavit alleges the transfer of Moffat’s claim to Mont­
gomery, and the institution of an action to annul this transfer 
because made at a time when Moffat was non compos mentis. 
And it further alleges that this sum is to Ik* paid to Montgomery 
by the Eastern Trust Company; that the transfer is null, that the 
moneys are not those of the defendant but the property of the 
plaintiff.

In my opinion the affidavit alleges not only a privilege over 
these $32,000, but a right of ownership.

The ground that novation was effected—with all due defer­
ence to the learned Judge below—is absolutely untenable. Not 
only is there no novation, but the position of the parties, according 
to the affidavit, has never been changed. The party obliged to 
the payment of the loan is the Montreal General Contracting 
Co., through the intermediary of the Eastern Trust Co. The 
plaintiff could not and did not seek the annulment of an agree­
ment which had as its object the payment of the debts of the Mon­
treal General Contracting Co. Such arrangement did not con­
stitute a new contract as regards these $32,000.

As to the evidence in support of the allegation of the affidavit 
it appears sufficient. The allegation specially denied by the 
defendant was the one averring that the Eastern Trust Co. owed 
or would have to pay a sum of $15,000 on account of the loan of 
$132,000. This allegation is sufficiently established by the de­
claration of the manager, made in January 7, 1913, filed of record, 
and, therefore, evidence in the case.

One word more :
Where it clearly appears that rights are imperilled, Courts of 

justice should interpret the provisions of the law, following and 
observing the same in a broad spirit so as to safeguard these rights. 
This is specially true as regards conservatory attachments, which
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are intended to maintain the rights of the parties in .statu quo QUE. 
until judgment is rendered on the merits. This remedy is becom- ^ B. 
ing more and more useful owing to commercial transactions 1013 

which are ever on the increase. The appeal is allowed and the ----... , Cnrrull. Jseizure maintained.
Appeal allowed.

RIESBECH v. CREIGHTON. B.C.
liritish Columbia Supreme Court. Trial before Clement, J. January 22, 1913.
1. Taxes § 111 it 1 118) Assessment In whore name Eriate 01 m - 1913

CEASF.I) OWNER.
After the death of the owner of land it must bo assessed for taxation 

in the name of the registered owner or occupant and not in that of the 
estate of the former.

2. Taxes (5111 1’—148a)—Tax deed—Setting aside Khroneoi k assess-

A tax deed will he declared void when issued on a sale of land based 
on an assessment not in the name of the registered owner or occupant, 
hut iu the name of the estate of a deceased owner.

3. Taxes (§ 111 F—149)—Statutory confirmation Validating irregular
ASSESSMENT.

A tax deed issued on a sale under a void assessment of land in the 
name of the estate ol its deceased owner is not validated by the curative 
Act. Statutes of B.C., 1903-4, eh. 53, sec. 153.

Action for a declaration that a tax deed formed a cloud on the statement 
plaintiff’s title to land.

Judgment was given for the plaintiff.

E. A. Lucas, for plaintiff. 
Douglas Armour, for defendant.

Clement, J.:—The proceedings ending with the tax deed element.j.
began with the assessment of 1904. At the trial I held on the
evidence that in that year the plaintiff occupied the land in 
question. The assessor making up his roll under sec. 47 of the 
B.C. Statutes, 1903-4, eh. 53, entered in col. 2 as the taxpayer’s 
name, “Estate of Thomas Yorke.” The registered owner was 
Thomas Yorke, then deceased, and of course not resident on the 
land, so that under sec. 57 the land should have been assessed 
“in the name of and against the registered owner and occupant.” 
Under these circumstances I held the assessment invalid, but I
reserved judgment to consider the curative effect of see. 153, 
which provides:—

A tax Bale deed shall, in any proceedings in any Court of this Province
and for the purposes of the “Land Registry Act” and the “Torrens Registry 
Act, 1899,” except as hereinafter provided, lie conclusive evidence of the 
validity of the assessment of the land and levy of the rate, the sale of the 
land for taxes, and all other proceedings leading up to the execution of such 
deed, and notwithstanding any defect in such assessment, levy, sale or other
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following grounds and no other:
(a) That the sale was not conducted in a fair or open manner;
(b) That the taxes for the year or years for which the land was sold had

Riehbech

Creighton.

been paid; or
(c) That the land was not liable to taxation for the year or years for 

which it was sold.
Clement, J. Were the matter res integra I should, as at present advised, 

hold this section sufficient to cure the invalidity in the assessment 
as above indicated. Hut as a Judge of first instance, I am of 
opinion that 1 am bound by authority to hold that there never was 
an assessment of this land to be validated. In McLeod v. Water­
man, 10 B.C.li. 42- which of itself is, 1 think, clearly distinguish­
able from the case at bar—Mr. Justice Martin refers to ami follows 
two Manitoba cases in which the question turned upon a statute 
of that province couched in language "in all essential respects 
identical as regards the point in question.” In the latter of these 
two cases, Tetrault v. Vaughan, 12 Man. L.K. 457, the principle 
enunciated by Mr. Justice Strong in O'Brien v. Cogswell, 17 
Can. S.C.R. 420, that all steps prescribed by the statute to be 
taken in the process either of imposing or levying the tax arc 
to be considered essential and indispensable unless the statute 
expressly declares that their omission shall not be fatal to the 
validity of the proceedings, was acted upon and the sale held to be 
a nullity, incapable of validation.

1 must say 1 find it difficult to suggest any defect which the 
statute would cure; but 1 bow to binding authority and give 
judgment for the plaintiff with costs.

Judgment for plaintiff.

B.C. KINMAN v. OCEAN ACCIDENT & GUARANTEE ASSOCIATION.

S. C.
1913

Rritieh Columbia Supreme Court. Trial before Morri*nn, J.. January 4 1913.
1. Insurance III E2—120)—Accident—Misstatement of occupation or 

insured by agent of company—Preferred class—Timber cruiser
OR SUPERINTENDENT.

A business manager of a lumber firm whose duties involve oeeasional 
travelling to make inspection of logs about to be purchased but whose 
duties in that recard are not of the continuous and practical nature of 
an experienced lumberman is not a “timber cruiser" nor an "inspector 
in woods"nor a “proprietor or manneer superintending in woods" w ithin a 
clause of an accident insurance poliev excluding the named occupations 
from the benefits of the preferred class of rating under which he took 
out his insurance on a selection made by the agent with full knowledge 
of the facts.

2. Insurance (| VI C2—364)—Accident—Double liability—Injury while 
on licensed passenger vessel.

Evidence that an insured person received an injury while travelling 
as a passenger on a steamship belonging to a passenger fleet plying 
between certain ports, on which he had frequently travelled, is prima
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Jacie sufficient to shew that ho was a passenger on a vessel “licensed for 
the regular transportation of passengers." within the meaning of a double 
indemnity clause of a policy of accident insurance.

Trial of action on a policy of accident insurance for double 
indemnity in respect of an injury received while a passenger on a 
vessel regularly licensed to carry passengers, pursuant to a double 
indemnity clause.

Judgment was given for the plaintiff.
Douglas Armour, for plaintiff.
S. S. Taylor, K.C., for defendant.

Morrison, J.:—This is an action upon an undated policy 
of insurance. The obligation arising out of the uberrima fuies 
which is required in cases of insurance as to disclosure of all 
material facts inducing the contract is very great. The peculiar 
doctrine applicable to contracts of insurance is well established, 
that all material circumstances known to the insured must be 
disclosed, though there should be no fraud in the concealment.

The assumption doubtless is that the insured knows and the 
insurer does not know the circumstances. In this case there 
were no circumstances inducing the contract of which the insurers 
were not aware. The element of representation or misrepre­
sentation does not arise. The defendant's agent who knew ex­
actly the plaintiff’s occupation and its requirements, found some 
difficulty in placing the applicant as regards the company’s “rate 
liook.” However, the plaintiff was finally designated or char­
acterized, not by himself but by the accredited agent of the de­
fendants acting within the scope of his authority as such, and the 
risk was taken as a business proposition with as full knowledge of 
its nature as that possessed by the plaintiff who, indeed, was some­
what passive, but the extent of his passivity did not. in my opinion, 
in any way lead the defendants to the contract. The agent fixed 
a price which he considered would remunerate the company and 
they undertook to pay the plaintiff upon certain contingencies.

1 find as a fact that the plaintiff was not a “cruiser" in the 
sense meant by the policy and that he knowingly and properly 
insured as a “preferred" risk. He was taken as the business 
manager of a lumber manufacturing concern whose duties in­
volved checking up the quantities and qualities of lumlier pur­
chased or intended to be purchased by his company, llis duties, 
if they involved anything, must surely also involve proceeding to 
and inspeeting the materials being dealt with in line of their busi­
ness. This inspection does not consist in the same somewhat 
hazardous duties as those required of an "inspector in woods" 
or of a “proprietor or manager superintending in woods or on 
river drive.” Those are duties of a continuous practical nature 
performed by experienced lumbermen. The plaintiff, as far 
as 1 can gather from the evidence and his appearance in the wit-
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ness box, is not a practical working manager; neither is he a 
“cruiser" in the technical sense.

He was not injured in the woods nor in or about any of the 
lumbering operations, but whilst travelling in the course of his 
business as manager of his company on the steamship “Prince 
George," one of the Grand Trunk Pacific passenger fleet plying 
between the United States port of Seattle and the British port of 
Prince Rupert, via Vancouver. One of the terms of the policy is 
that if the insured is injured on a steam vessel licensed for the 
regular transportation of passengers he shall be entitled to dbuble 
indemnity. The was taken at the trial that there was
no proof ils to the steamship in question being licensed to carry 
passengers. I sup|x>se the philosophy of that term in the |x>licy 
is to prevent payment in case the insured chose to travel in some 
unseaworthy or dangerous craft which frequently arc found on 
inland waters. The plaintiff's evidence material to this point is 
as follows:

Q. Amt where «lid you meet with this accident? A. On the steamer 
‘Trincc George."

(j. What is the steamer “Prinoo George"? A. It is a Grand Trunk 
Pacific steamship running between Seattle and Prince Rupert.

The Court: Seattle, Vancouver ami Prince Rupert? A. Yes.
(t>. And they ran a line of steamships to your knowledge between here 

and Prince Ru|>ert? A. Yes.
Q. Have you travelled on the line? A. Frequently.
(j. And it was on the steamship "Prince George" of that line that the 

accident occurred? A. Yes.
Q. Row did this injury affect you? A. Well it affected mo that I went 

to bed first.
Q. On the steamer? A. Yes.

There was no cross-examination on this part of the evidence, 
which I regard under the circumstances of this case sufficient to 
establish the necessary proof required under that term of the 
policy.

I think, therefore, the plaintiff is entitled to succeed on those 
two points which were the substantial grounds of defence.

I do not accede to counsel’s contention that the action is de­
feated by clause id) of the poliey. There will be judgment for 
two weeks’ total and twenty-six weeks’ partial disability.

Judgment for plaintiff.

799
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HENRICH v. CANADIAN PACIFIC R. CO. B C.

British Columbia Supritne Court. Trial brfurr Morrison, J. January 7, 1913. 8. C.
1913

1. Railway» (8 1\ A 1—85)—Injviiy to person on track—Contriih tory -----
NKCil.IUENCE. ,|an 7

A railway company in not answerable for the death of a |>enmii who, 
in possession of Ins faculties of seeing and hearing, walks along a railway 
track without looking for an approaching train which he could have 
seen by the exercise of the most ordinary care.

2. Railways (6 IV A I - SO)—Injury to person on track -Licensee—As­
sumption oe risk.

A licensee who walks along a railway track assumes all risk of injury 
from being struck by trains.

Action against a railway company for causing the death of statement 
a person who was struck by a train while walking on a railway 
track.

Judgment was given for the defendant.
I). G. Maalonell, for plaintiff.
J. E. McMullen, for defendant.

Moiuusox, J. :—In the hoj>e of obV a new trial should Mortis*, j. 
I be found to In* mistaken in the view I had formed after argument 
as to plaintiff's case, I reserved my decision on the motion to dis­
miss and allowed the case to go to the jury. 1 now dismiss the 
action.

The locality and conditions in question were familiar to the 
deceased. On this particular occasion, as appears from the 
evidence of Thomas, the deceased was with him win n he. Thomas, 
heard a train whistle. They were then standing near the rail­
way track. Shortly after the deceased had left Thomas to 
proceed on his way, ri homas again huird two short whistles and 
upon looking saw the train approaching. Thomas says the 

not help se< ing the approaching train had he looked 
east. The deceased might have crossed the track inn "y 
instiad of proceeding along it. Or he might have kept on what 
I shall call his own side until he came opposite the | oint of the 
foreshore to which apparently he was going. In loth of these 
cases he would not, by the exercise of the most ordinary care, 
have come in contact with the train. He was a comparatively 
young man, apparently in i>osscssion of his proper faculties of 
hearing and sight.

I am of opinion that the inference to In* drawn—and the only 
inference to Ik* fairly drawn—from the evidence ed on 
iH'half of the plaintiff is that the deceased was killed through his 
own negligence and that there was no evidence to go to the jury 
which would shew any legal liability.

Counsel for the plaintiff argued forcibly on the assumption 
that leave and license were given. Even on that assumption

8
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the company’s right-of-way—of which, by the way, there was 
no evidence sufficient to be left to the jury—would only afford

Henrich

Canadian

R. Co.

an answer to a claim for trespass: Solch v. Smith, 7 H. & N. 736, 
745. It is a mere permission and those who take it must take it 
with all chances of meeting with accidents: Sinks v. South 
Yorkshire It. Co., 3 13. & S. 244, 32 L.J.Q.B. 26.

Judgment for defendant.

ALTA COLLARD v. ARMSTRONG.

8.C.
1913

Alberta Supreme Court, Harvey, C.J., Scott, Heck, and Wahh, JJ.
June 18, 1913.

June 18. 1. Seduction (g I—2)—Action by injured woman—Loss of services.
The question of loss of service does not arise in an action brought 

by an unmarried woman for seduction under the X.W.T. Ordinance 
(Alta.) 1911, eh. 117, allowing such an action, and the recovery of 
damages for her personal benefit.

2. Seduction (gl—1)—Statutory action—Breach of marriage also
CHARGED.

An instruction to the jury, in an action for breach of promise and 
for seduction alleged to have taken place in reliance upon such pro­
mise. that the plaintiff could not recover unless the breach of promise 
was shewn, is erroneous ; but, since the instruction was more favour­
able to defendant than to the plaintiff, it forms no ground for an 
np]H>nl by defendant from the verdict given against him.

3. Evidence (g XI C—770)—Competency—Character of woman seduced.
I'nless the plaintiff's character is impugnec. by the defendant's 

pleading in an action for breach of promise and seduction, it is not 
open to the plaintiff to give general evidence of good character; but 
if the defendant, without calling witnesses as to general reputation, 
brings out in cross-examination of plaintiff and of her witnesses, col­
lateral facts which alone might lead to an inference that the plaintiff 
was of general bad character, it is not error to permit the plaintiff 
in rebuttal to make explanation of the specific instances, the facts as 
to which had been brought out only in part on the cross-examinations.

4. New triai, (g IV—31)—Newly discovered evidence — Action fob
BREACH or PROMISE—PLAINTIFF'S MARRIAGE PENDING APPEAL.

The fact that the plaintiff in on action for breach of promise and 
seduction has married another since the trial is not a ground for 
granting the defendant a new trial.

5. Damages ( g ill U—305)—Apportionment — Breach of promise and
REDUCTION.

In an action for breach of promise of marriage and for seduction 
under promise of marriage the jury in finding for the plaintiff need 
not apportion damages between the two causes of action.

0. Appeal (g VIII It—072)—Reduction of damages—Plaintiff’s aban­
donment OF EXCESS.

An appellate court has the power without remitting the ease to 
another jury for assessment to award damages at a reduced sum 
thought to be reasonable, on the abandonment of the excess by the 
plainttil, although the original verdict was excessive.
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Appeal by the defendant from a judgment against him for ALTA. 
$20,000, in an action for seduction and breach of promise of 
marriage. On the argument of the appeal the plaintiff's counsel
voluntarily abandoned all claim to that portion of the judgment ----
in excess of $6,...... 1 xlt"

The appeal was dismissed. Armstrong.

G. II. If088, and J. .V. Carson, for plaintiff.
A. A. McGillivray, for defendant.

Harvey, C.J. :—At the opening of the case at the suggestion Harvey, c.j. 
of one of the members of the Bench, plaintiff's counsel stated 
that he abandoned all that portion of tin* judgment for $2<>.0(K) 
in excess of the sum of $6,000. The defendant's counsel de­
clined to abandon the appeal and based bis arguments on the 
following grounds:—

1. The reception of evidence of good diameter on behalf of the plaintiff 
in the absence of evidence of bad character.

2. Misdirection by the trial Judge that the Action of service had I urn 
abolished in Alberta.

3. Misdirection that a cause of action for seduction wi* alleged by the 
statement of claim.

4. Misdirection that the claim for seduction must rent on the breach 
of promise.

5. Excessive damages.

The evidence which is complained of as evidence of good 
character is not general evidence but relates to particular nets 
or relations and arises chiefly in cross-examination and appears 
to be in answer to evidence by suggestion or otherwise brought 
out by the defendant’s counsel partly in cross-examination. I 
can see no valid ground of objection to it.

On the second ground I am of opinion that the Judge’s 
charge was correct.

The Ordinance of the Territories in force in Alberta permits 
the woman seduced to bring an action for seduction in her own 
name, and recover damages for her personal benefit. [Ch. 117, 
sec. 4. Ordinances N.YV.T. (Alta. 1911).]

As the woman could not lose her own services as her parent 
or master could, it must necessarily follow that when the action 
is brought by her as in the present case there can be no ques­
tion of loss of services. "As to the third objection, I a in of op­
inion that the statement of claim does sufficiently allege a cause 
of action for seduction. All that is necessary is to set out 
such facts as would shew a cause of action.

The claim sets out a promise to marry and a breach. It then 
sets out facts shewing seduction, but precedes the statement by 
the words, “Relying on the defendant's promise to marry the 
plaintiff."

24—12 D.L.R.
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Undvr the English practice such an allegation would be 
permissible not for the purpose of supporting a claim for the 
seduction which the plaintiff could not have, but in aggravation 
of the damages for the breach of promise, and the precedent in 
the English form appeal's to have lx*en followed.

1 am unable to see why that fact should in any way affect 
the right to take advantage of the allegation for the consequence 
which is given by our law. If the preceding allegation of the 
breach of promise were not there, there can he no doubt that 
no objection could be taken to this allegation in support of the 
claim for seduction alone. Possibly if an application had been 
made in the pleadings for the purpose of having it made clear 
which was intended the plaintiff might have been called on to 
amend to make her intention clear, though even then the answer 
might have been made that there could be no substantial ob­
jection to the form, for whether the plaintiff should recover 
the damages for seduction independently of the damages for 
breach of promise, or as added to these damages the result 
would be the same.

The learned trial Judge did direct the jury that unless they 
found the breach of promise they could not find for seduction, 
evidently considering that the plaintiff having alleged that she 
permitted the seduction in reliance on the promise to marry, she 
must fail unless she proved the correctness of the allegation.

I am of opinion that this was not correct but it appears to 
me that, while the plaintiff might have complained of this dir­
ection, there is no ground of complaint by the defendant as it 
was all to his benefit. It is suggested, however, that a jury 
might be satisfied of the seduction, but not of the breach of 
promise, and. disregarding the substance of the direction and 
their oath, find against the defendant on the breach of promis.- 
in order to support the damages they wished to give for the 
seduction. Even if the Court of Appeal could consider such a 
suggestion, of which I have grave doubt, it would simply mean 
that the jury had brought in the verdict they would have 
brought in if they had been told they could bring it in for 
seduction alone. It is also urged that the damages should have 
been divided between the two causes of action, but 1 can see no 
good reason why this should In* so. Under the practice above 
referred to of proving seduction in aggravation of damages for 
breach of promise there can. of course, 1h* no division of the 
damages into two parts and I see no reason why there should 
be. simply because it is possible to separate the two causes of 
action.

On the last ground, that the damages are excessive, I think 
that the defendant should fail. The judgment now, by reason 
of the plaintiff's voluntary relinquishment of part is #6,000, and
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that is tilt* j in I if ment which is therefore now to he considered. 
It is true that the Court of Appeal cannot give a plaint ill' an 
option to reduce the verdict or take a new trial, but where the 
plaintiff has himself irrevocably reduced his judgment it ap­
pears to me that the only judgment which the defendant can 
complain of is the judgment that exists, lint even if this 
were not so. I am of opinion that the verdict of $20,000 cannot 
he said to he one that six reasonable men could not honestly give 
on the facts of this case.

It is not fair to argue that the reduction by plaintiff's coun­
sel is an admission that the verdict as rendered was excessive, for 
there may he other considerations moving him. The defendant 
might possibly have his assets in such a position that he could 
effectually frustrate all attempts to enforce the judgment, hut 
he might consider it worth his while to pay a judgment of $G,- 
000, when he would not one for $20,000.

Hut even if it is considered as an admission, the Court is, 
nevertheless, entitled to an opinion of its own. The defendant 
gives evidence shewing that he is a man of considerable means. 
He states that he has a credit at the hank of $2."i,000. Now, 
everyone knows that a hank will not give a man credit for any­
thing like what it believes he is worth financially. If the plain­
tiff had married him she would have been entitled to her fair 
share of the defendant’s means and to the comforts and luxuries 
which they would provide, and if lie had died without a will 
she and the child which she will have to support if it lives, 
would, in the case of the child living, and in the event of its 
death, she alone would he entitled, tinder our law to all of his 
property. If he should, by will, leave her less she could apply 
to the Courts for relief, and they would have power to give her 
what she would have received in the absence of a will.

It appears to me that our law in this respect is important in 
determining what would he a fair amount of damages for the 
breach of promise of marriage alone, and that a fair proportion 
of the defendant's wealth may quite properly he given to the 
plaintiff. Then coupled with that she has to hear the indignity 
and disgrace of the seduction, for which money alone cannot 
furnish adequate compensation, accomplished under circum­
stances which might fairly he considered as grounds for hav­
ing exemplary damages. Under these circumstances I am quite 
unable to set* how it can he said that a jury could not reason­
ably give the amount they did.

The only other ground to consider is the defendant's appli­
cation for a new trial on the ground that the plaintiff is alleged 
to have married since the trial of the action.

New trials are granted when it is shewn that evidence not 
adduced at the trial has been discovered if it is of such a char-
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actor that the verdict would, if it had been produced, almost 
certainly have been otherwise than it was. Sve Knight v. Han­
son, 3 W.L.R. 412. But this it appears to me is not evidence 
of such a character in either of two respects, viz., it is not of 
the conclusive character which would almost necessarily lead ft 
jury to a different conclusion, and it is evidence of something 
which did not exist, and therefore, could not have come before 
the jury under any circumstances.

On all the grounds I am of opinion that the defendant fails 
and the appeal should therefore be dismissed. As there is some 
difference of opinion among us T would give no costs to either 
party.

Scott, J., concurred in the result.

Beck, J. :—The plaintiff’s claim in this case is for damages 
on what, in my opinion, must be taken to be two distinct causes 
of action, breach of promise of marriage and seduction, the 
latter under Ordinance 1903, 2nd sess., ch. 8, sec. 4.

The jury gave a verdict for the plaintiff with $20,000 dam­
ages.

The important grounds of appeal were :—
1. The admission of improper evidence in that the plaintiff wn# al­

lowed to give evidence of good character, and to prove certain letter# writ­
ten by the defendant before the alleged promise or Reduction which were, 
it is said, irrelevant and which tended to prejudice the jury against the 
defendant.

2. Misdirection of the learned trial Judge in that he directed the jury 
that unless they found a promise of marriage and a breach, claim for dam­
ages for seduction failed.

3. Excessive damages.

As to the evidence of the plaintiff’s good character. As­
suming it to be the law that in an action for breach of promise 
of marriage or seduction, unless as in the case of Jones v. James, 
18 L.T.N.S. 243, the plaintiff's character is put in issue by way 
of a general charge it is not open to the plaintiff to give general 
evidence of good character, unless the defendant has first im­
pugned the plaintiff’s character by general evidence, it is quite 
clear to me from the evidence that defendant counsel’s method 
of cross-examination of the plaintiff and of witnesses on her 
behalf was such that, while in each instance the implied charges 
of which admission was sought were perhaps specific, the re­
sult of them all if admitted would have led to the inference of 
her general bad character. Again, as far as I can see, the evid­
ence of good character was that of the personal knowledge of 
the witness with regard to the plaintiff and not her general re­
putation. which, perhaps, is the only general evidence of char­
acter which is properly excluded.
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In any cast', objection to the character evidence given, even 
if inadmissible, cannot now be taken unless not only it was ob­
jected to at the trial, but also the precise and proper ground was 
at the same time stated: Williams v. Wilcox, 8 A. & E. 314: 
Ferrand v. Millitjan, 7 Q.B. 730; Bain v. Whitchan n I!. Co., 3 
H.L.C. 1. Although to some of the evidence, objection was 
taken, no ground for the objections appears to have been stated. 
As to the letters, to me they appear to be quite relevant to the 
question of the promise of marriage.

As to the misdirection of the learned trial Judge, it seems 
there was a misdirection inasmuch as it appears that he in­
structed the jury to the effect that if they failed to find a pro­
mise of marriage and a breach of the promise, the action in so 
far as it related to seduction must fail. lie, no doubt, did this 
for the reason that he was of opinion that the seduction was 
alleged not as an independent ami distinct cause of action, but 
merely by way of aggravation of damages for breach of pro­
mise of marriage. In my opinion, the learned Judge made a 
mistake in so reading the statement of claim and consequently 
was wrong in his charge. Such a charge was, however, it seems 
to me, not against the interest of the defendant; but certainly 
against the interest of the plaintiff. It is suggested that in view 
of this instruction the jury might have found a promise and a 
breach without sufficient evidence for the sole purpose of giv­
ing damages for the seduction. This cannot be presumed, and, 
besides, there is ample evidence of tin* promise and the breach. 
Even if the jury actually did what it is suggested they may 
have done, by the same hypothesis the damages they awarded 
would be solely for the seduction, so that the plaintiff is not 
hurt in any case.

As to the «lamages being excessive. The plaintiff In* fore the 
argument of the app<‘al unconditionally ami definitively re­
mitted $14,000 of the damages, thus leaving tin- damages at $6,- 
000. It is impossible to argue that this latter amount is exces­
sive. Indeed, I am not at all sure that the verdict for $20.000 
was exc<‘8sive, in view of the defendant’s own statement of his 
means. The defendant did not consent to the reduction of the 
damages, and a qimstion is raised, whether the plaintiff can re­
mit them in the manner in which he di«l so as to avoid a new 
trial, if the Court should be of opinion that $20.000 was ex­
cessive, but that $6,000 was not so. The qimstion is rais«-«l, of 
course, by reason of the decision of the House of Lords in Watt 
v. Watt, [1905] A.C. 115. The headnote which correctly 
epitomiz«‘s the decision is as follows:—

When, in un action of tort, the jury find a verdict for the plaintiff for 
a sum which the Court of Appeal consider* unreasonable and exco**ive
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That, however, is not what was done in the present case, in 
the case cited, the Court of Appeal made an order for a new 
trial unless the plaintiff should consent that the verdict for
five thousand pounds sterling should he reduced to fifteen hun­
dred pounds sterling. The plaintiff' did consent, and a new 
trial was refused. There was no consent on the part of the de­
fendant. On appeal by the defendant to the House of Lords, it 
was held as 1 have stated. What the Lords discuss in their 
judgment is the practice of Court a making such conditional 
orders as the Court of Appeal had * , not the question of the
plaintiff' unconditionally remitting a part of the amount of the 
verdict at such a stage as to adnrt of the defendant contending 
before tin appellate Court that even tin residue was excessive. 
See Watt v. Watt, 11905] A.C. 115. pt r Lord Davey, at 12.1. 1 
do not think the decision cited deals with this state of things at 
all. Furthermore, it seems to me to he a question merely of the 
practice of this Court which this Court should he permitted— 

•as 1 think is recognized by the Supreme Court of Canada and 
the Judicial Committee of the Privy Council—to settle for it­
self.

The question whether the reduced amount of damages was 
excessive or not was argued before us. We agree that it is not. 
We have power to refuse a new trial and to remit the rase to 
another jury on the question of the amount of damages only 
(Jud. Ord., 1898, rule 651 ; Eng. O. J9, rule 7; Watt v. Watt 
(supra), per Halshury, L.C.). This is xvhat we should do, if 
what has taken place did not. in our opinion, make it unneces­
sary. It was contended that, on request of plaintiff’s counsel, 
the jury should have severed the damages on the two causes of 
action alleged in the statement of claim. It seems quite clear 
that the jury may, in such a case, either give one sum in re­
spect of all causes of action or assess the damages severally in 
respect of each: May ne on Damages, 8th ed., 669-671. 1 think 
counsel’s request has no compulsory effect. 1 would dismiss 
the appeal with casts.

Walsh, J. :—I find myself unable to agree with the other 
members of the Court in the view which they take of one feat­
ure of this case. Without having had the benefit of hearing 
argument upon the point from the defendant’s counsel, I am of 
the opinion that the award of damages made by the jury is 
very excessive. The only remedy for that is a new trial. Wind 
has been done here is that, upon the suggestion of the Court, 
counsel for the plaintiff expressed their willingness to reduce

0
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the verdict from #20.000 to #6,000, and, «in I understand it, this ALTA, 
sum of #14.000 has been actually abandoned by them. Now, if 57c.
I am right in my view that the jury erred in awarding no large wi3
a sum to the plaintiff, 1 do not think that its error has been or ----
could 1m* cured by this voluntary nt of so consider- n,£AI!"
able a portion of this amount. I quite agree that the amount at akmnironu. 
which, in my understanding of it, tin- verdict now stands, is an W^"J 
entirely reasonable sum, and I would readily concur in fixing 
it at that figure if I Thought that this Court had the power to so 
fix it. But in the face of the decision of the House of Lords in 
Watt v. Watt, [19051 A.O. 115. 1 am quite unable to see that 
such a power exists. A jury has been chosen by one of the 
parties, I do not know which, nor is it material, as the tri­
bunal to decide what damages, if any, should he assessed against 
the defendant. Watt v. Watt, 119051 A.C. 115, decides as plain­
ly as the English language is capable of expressing anything, 
that, under such circumstances, there is no power in any Court 
without the consent of both ’ s to substitute something else 
for the verdict of a jury. I can see no difference in principle 
between what is being done here and what the House of Lords 
in the Watt case said, could not be done. Without the consent 
of the defendant, the error of the jury is being remedied by the 
fixing of a smaller sum which this Court and the plaintiff say 
is a proper sum and the right of the defendant to have the 

which he is to pay determined by another jury is being 
denied him.

If there is power to do so 1 would limit the question for the 
jury on the second trial to the amount of the damages which 
the plaintiff is entitled to. I see absolutely nothing in the case 
to justify any interference with the findings of the jury against 
the defendant as to the promise to marry and the seduction.
The only quarrel that I have with the verdict is the amount of 
it. Rule 509 of the Judicature Ordinance provides that 
a now trial may Ito ordered on any question. wliatovor In* tin* ground* for 
the now trial, without intorforing with tin* decision or finding U|mn any 
othor question.

I am not taking time to consider whether or not this ride 
Mould justify a remission of the case to another jury simply for 
the assessment of damages as in view of the opinion of the other 
members of the Court upon the main question, it is unnecessary 
that I should do so.

I content myself, therefore, by saying that if the rule justifies 
it, this is, in my opinion, pre-eminently a case for so apply­
ing it.

Appeal dismissed.
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THE EDMONTON CONSTRUCTION CO., Ltd. v. MAGUIRE.
Alberta Supreme Court, Harvey. CJ.. Scott, and Walsh, .1.1. June 11. 1913.

Specific performance (§ I E 1—30)—When crante»—Contract for
HALE OF LAN»—ABANDONMENT—OVKRIIOLDINO TENANT.

Specific performance of a parol contract for the sale of lands, which 
hod been sufficiently performed so n# to take it out of the Statute of 
Frauds, will be denied where the vendee, by payment of rent and 
otherwise, abandoned all rights under the contract and became merely 
a tenant.

This is an appeal by the defendant from the judgment at the 
trial in the plaintiff's favour. The plaintiff's action was against 
the defendant as an overholding tenant. There had been a verbal 
agreement of sale with part performance, but the defendant by 
estoppel (payments, letter and conduct) was held to be merely 
a tenant and not a purchaser. 
t The appeal was dismissed.

//. //. Parlée, for plaintiff.
Alex. Stuart, K.C., for defendant.

Harvey, C.J., and Scott, J., concurred with Walsh, J.

Walsh, J.:—The trial Judge has found that there was in fact a 
verbal agreement made between the parties for the sale of this 
property by the plaintiff to the defendant, and that there was 
such part performance of the same as takes it out of the Statute 
of Frauds. With these findings I am in thorough accord. With 
every disposition, however, to do so, I am unable to see how 
we can now compel specific performance of this agreement by 
the plaintiff.

Under its terms the defendant was to have pad, by January 
12, 1912, at the latest, $1,000 on account of the purchase money. 
She should have paid $50 a month following her taking of posses­
sion on September 12, 1911, and enough with these payments 
to make $1,000 by January 12, 1912. On that date all that she 
had paid was $140. She had then been living in the house for 
four months, and 1 think on the evidence that $50 a month was 
its fair rental value, so that she had then actually paid $00 less 
as a purchaser of this property than she would have paid as a 
tenant of it at a fair rental. The receipts for these payments 
are for rent, but no importance is to be attached to that in view 
of the fact that the defendant was entitled to credit for them on 
the purchase money and in view of her understanding of these 
earlier payments that they were to be “like rent.” Dalton, an 
officer of the plaintiff, had called at the house for the two pay­
ments aggregating $140 which the defendant had made, and she 
says that she expected that he would call for the balance of the 
$1,000 payment on January 12, and would bring with him the

»
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agreement of sale for execution by her. He did not come, however, 
and she was ill, and the matter therefore stood without any action 
on the part of either of them until about February 20, when two 
of her friends interviewed Eaton, another officer of the company, 
at her request, to find out what was delaying the closing of the 
deal. They were informed then that the plaintiff took the position 
that it was not bound by the agreement in view of the fact that 
the tinu limited for the payment of the balance of SI,000 had gone 
by without the same being made. I have not lieen able to find 
anywhere in the record that these men reported to her the result 
of their interview, but the fair inference is that they did, as they 
undertook it at her request and they would undoubtedly advise 
her of the position taken by the plaintiff. I think, therefore, that 
she knew by February 20 that it was the intention of the plaintiff 
to take advantage if possible of her default to free itself from this 
bargain. Under the agreement she was to have paid the balance 
of the purchase money over SI.000 by monthly payments of 8100. 
On March 5, two weeks after she learned of the company's attitude, 
she sent it a cheque for $200, which was the first payment made or 
attempted since the preceding November. This cheque was de­
livered by her maid. No letter accompanied it, and the 
itself was not produced at the trial. She says that she sent it. 
as she could not bear to live in the house without having it paid 
for. Dalton, the officer of the company to whom it was handed, 
says that it read, “Payment for rent for 735—13th street in full 
to April 12.” Nothing more than this appears with resj>ect to it. 
Dalton at once returned the cheque to the defendant by her 
servant with a covering letter addressed to her stating simply that
the cheque you sent is $10 short of being in full till April 12. 1 am re­
turning the cheque. Please forward one for the full amount and oblige.

The explanation of the shortage of 810 is that in November she 
only paid 840 instead of $50. On March 11 she sent the plaintiff 
a cheque for $210 marked “rent to April 12, 1012,” in a covering 
letter in which she said :—

I understood you were allowing me the $-10 on rent and $10 allowed on 
repairs. 1 see you have not allowed me anything. I semi the full amount 
of repairs and rent also.

McLean, one of the men who had in February interviewed the 
plaintiff’s officer for the defendant, says that he wrote in this 
cheque without her knowledge the words, “rent to April 12, 1912.” 
The covering letter, however, was admittedly written by her. 
The only thing that this remittance could have been in full of to 
April 12 was rent. It could not have been in full of the purchase 
money to that date, for it was short' by $850 at least of the amount 
then payable as such. By letter dated on the same day the 
plaintiff notified the defendant,
on account of your being so far behind with the rent I will have to ask
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which I have referred, and of which she asks specific performance.
In view of these facts, none of which are disputed and most of 

which are established by the defendant’s own evidence, I am at a 
loss to know upon what principle specific performance of this 
agreement can Ihi decreed her. Apart entirely from her default 
with respect to the $1,000 payment, I think that her subsequent 
conduct evidences a clear abandonment of her position as a 
purchaser and her acquiescence in the creation of the relation of 
landlord and tenant between her and the plaintiff. Her monthly pay­
ments of purchase money after January 12 were to be increased 
from $00 to $100, but the only payment which she made after that 
date was on the basis of $50 per month, which was unquestion­
ably nothing but a fair rent for the property. The total sum 
paid by her under the agreement is $.150, which represents exactly 
seven months’ rent of the house, from Sept. 12 to April 12, at $50 
per month. What sh(‘ should have paid to the same date under 
her contract to purchase was at least $1,200. I do not attach 
so much importance to the use of the word rent in the correspond­
ence and on the cheques in March as I would under other circum­
stances. She had grown used to that word in her early payments, 
and it no doubt conveyed to her nothing more than the under­
standing that she says was given to her when the matter was under 
treaty that these payments would be the same as rent. At the 
same time, in the light of the knowledge that she had obtained 
from the interview between Eaton and her emissaries in February 
that the plaintiff no longer regarded her as a purchaser, the use 
of the word is not entirely without significance. Her submission 
to the notice to quit given on the 11th of March amounts in my 
opinion not only to an admission of the plaintiff's right to posses­
sion, but an abandonment of her rights under the contract of 
purchase. And having not only failed to shew that constant 
readiness and eagerness to perform her contract which in some 
recent judgments of this Court have been declared to be essential 
in one seeking such relief, especially on a speculative purchase 
such as she admits this to have l>een, but having also expressly
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you to vacate the house, so please vacate house No. 735 13th St., on or be­
fore April 12, 1912, and oblige.

Dalton, who signed this letter, swears that it was sent before 
the receipt of the defendant’s letter of the same day with the 
$210 cheque, which seems probable. An undated reply to this 
was sent by the defendant in the following words:—

I submit to your unjust request and will quit house No. 735, 13th, as re­
quested. Thanks for all your kindness during past K months.

On April 30 a tender of $1,150 was made to the plaintiff on 
account of the defendant, which was refused, and on May 3 these 
proceedings were commenced against the defendant as an over­
holding tenant. She resists the plaintiff’s claim to possession on 
the ground that she is in as purchaser under the agreement to
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abandoned her right to it, I feel constrained with great 
reluctance to conclude that the judgment against her must stand.

I would dismiss the appeal with costs.

ALTA.

S. C.
1913

Appeal dismissed.

STOKES v. B. C. ELECTRIC RAILWAY CO.
Hrilish Columbia Supreme Court. Trial Injure Morrison, J.

February 2">. 1913.
1. Costs (§ 11—40)—Stay of proceedings—'Testcase—Aiiiding resilt—

Benefit.
Where an action is stayed by order until the disposal of another in­

dependent action against the same defendant upon the same state of facts, 
with the result of which action the plaintiff in the stayed action was to 
he hound, hut no simulation was made in the order as to payment of 
costs in the contested action, a summary order cannot he made, on the 
dismissal of the latter, for payment of defendant’s costs hy the plaintiff 
in the stayed action on the ground that the former had been carried on 
for his benefit.

2. Champerty and maintenance ( f I—2)—Supporting test case—Assisting
in similar independent action.

Champerty or maintenance is not shewn by an agreement of a plain­
tiff in a similar action against the same defendant to pay the costs of 
another plaintiff’s solicitor in proceeding with a test action in the name of 
such ot her plaint iff. leaving the act ion of the person so paying t he solicitor 
in abeyance under an order of stay to abide the result of the contested 
action, even although the plaintiff in the contested action had no 
means to carry on the litigation alone, if the latter’s cause of action 
was an independent one and the other plaintiff had no hare in the 
possible proceeds of the contested action.

B.C.

S. C. 
1913

Fi ll.

Application for an order requiring the plaintiff in one of 
several actions that were stayed to abide the result of the trial 
of another suit, to pay the costs of the latter action on judgment 
being given for the defendant.

The at ion was dismissed.
L. 0. McPhillips, K.(\, for defendant, applicant.
Cecil Killam, contra.

Statement

Morrihon, J.:—Six actions were commenced on the same 
date, one of them lieing the present action. The cause of the 
action was the same in each and against the same defendant.

In due course by an order of Clement, J.. all the said actions 
were with the exception of this stayed until final determination 
of this action and the parties to the other actions were to abide by 
the result. It was further ordered that the costs of the appli­
cation upon which the above-mentioned order was made he costs 
in the cause. The action in which Mrs. Stokes was plaintiff 
came on for trial and a verdict for the defendant was given.

This is an application for an order that Andrew Smyth, the 
plaintiff in one of the other suits, be ordered to pay the defendant’s 
costs therein. The grounds upon which counsel bases his con-
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tent ion for those costs appear in the cross-examination of the 
plaintiff before trial and in her cross-examination at the trial. 
Substantially she said as follows: “Of course, 1 am not bringing 
this action. It is just Mr. Smyth that is bringing it.” "I did not 
have no money to taken an action out myself and Mr. Smyth he 
offered to do it for me.” “I did not have no money to do this. 
He is bringing the action for me. He is paying the counsel and 
solicitor. 1 am not responsible for the debt.”

The order staying proceedings is extremely vague and does 
not follow with any degree of particularity any of the accepted 
forms. Apart from the extracts from the plaintiff's evidence 
above set out there is nothing on the face of the order in question 
to support the present application, nor do I think this evidence 
helps. The plaintiff has an independent cause of action. She 
had no money. It does not apj>ear that the other plaintiff, 
Smyth, had any interest in the outcome except that which ap­
peared upon the application to stay, when his cause of action was 
disclosed to the ( ’ourt. I do not think the element of maintenance 
or champerty enters at all into consideration. There is no agree­
ment or undertaking by Smyth to pay the costs in the circum­
stances, other than that of which a proper construction of the order 
in question admits, namely, that u|xm the failure of the test action 
in the plaintiff's favour the other actions also fail with the usual 
result. The application is therefore dismissed with costs.

Application dismissed.

TUXFORD v. TUXFORD.

Sankatchciran Supreme Court. Trial before Johnstone, ./. June 17. 1013.

1. Divorce and separation (8 VIII A—82c)—Deed ok separation—Hi
SCISSION.

A deed of separation between hunbend ami wife cannot In- attacked 
by the latter six years after its execution, on the ground that -lie 
signed it by reason of undue inti neuve and without independent advice, 
where, before executing it. she had the draft deed in her possession 
for some time and made suggestions as to alterations, and also con­
sulted her solicitor and the llislmp of her church regarding it.

2. Divorce anu separation (§ V'llI it—85)—Deed or separation—Valid­
ity—Relinquishment BY a father ok custody ok child—Kx- 
roaoi mi rr or \ uid portion.

Since the enactment of the InijH-rial Statute. 341 Viet. 1873. eh. 12. 
deeds of separation between husband and wife are not invalidated by 
a provision whereby a father surrenders control of his children, since 
the valid |a»rtion of the agreement will Is; enforced.

\ltexant V. Ilatant, 12 Vh.l). IMI.'»; Yansittart v. Yawtittart, 27 U. 
Ch. 2811, and Hamilton V. Hector, LU. 13 Eq. 511, specially referred 
to.j

3. Divorce and separation (S VIII A—82c)—Deed ok separation —
Netting aside—Inadequacy ok wike's allowance—-Failure ok
WIFE TO OBSERVE COVENANTS—KkEECT.

A deed of separation lietween husband and wife will not be sot aside
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on account of the inndc<nmcy of the provision for the wife's support, 
where the latter, who deserted her husband in the first instance, 
after accepting such payments for six years, violated her covenant 
not to molest her husband or attempt to set aside the deed and he 
restored to her conjugal rights.

Action by the plaintiff to set aside a deed of separation ex­
ecuted by herself and husband.

Judgment was given for the defendant.
,/. E. Chisholm, for plaintiff.
IV. It. Willouf/hlujt for defendant.

SASK.

S.C.
1013

Tvxfoid

Statement

Johnstone, J. : The plaintiff is the wife of the defendant, Jnimetom-.j. 
and they were married at the city of Kegina in the year 1000.
The defendant then and now, was and is, the owner of land at 
Tux ford, in the judicial district of Moose Jaw, where the plain­
tiff and the defendant lived together as man and wife until the 
year 1905. Later in this year the plaintiff, with two boys, the 
issue of the marriage, without his knowledge surreptitiously 
deserted her husband and returned to England with the in­
tention of residing there with her people. Some little time after 
reaching England, through the intervention of friends of both 
parties and of the solicitors of the plaintiff and of the defend­
ant respectively, negotiations took place which resulted in the 
execution of a separation deed, containing the arrangement 
arrived at between the husband and wife in which they agreed 
to live separate and apart. This document hears date November 
12, 1906, and was executed by the wife in person in England, 
and by the husband by his English solicitor under power of 
attorney. After reciting that unhappy differences had arisen 
between the plaintiff and the defendant, and that they had 
agreed to live separate from each other in future, it was therein 
provided and agreed amongst other things, that the parties 
Mould henceforth live separate from each other, and that neither 
would take .........dings against the other for restitution of con­
jugal rights, nor molest, nor annoy, nor interfere with the other 
in any way whatsover, nor take any proceedings against the 
other to obtain a divorce or judicial separation in respect of 
anything which had theretofore taken place. The husband con­
tracted to pay to the wife during the separation a weekly sum of 
one pound, the same to Is» paid every Saturday : that the de­
fendant should have the custody and control of the son ('anice, 
who at the time of the execution of the deed was in the custody 
of the mother in England : that ('anice should he sent from 
England to Canada in charge of a Roman Catholic nurse and 
should be brought up and educated by a Roman Catholic nurse 
or governess in the Roman Catholic faith. The deed also con­
tained provisions that in case the plaintiff should at any time 
take proceedings against the defendant for restitution of con­
jugal rights or otherwise to compel him to cohabit with her or
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sliouM lit liny time directly or indirectly molest the defendant 
then in such a case the said weekly sum should cease to be pay­
able : that the plaintiIf should have the custody and control of 
the other son Janies Donovan Tux ford. The parties have lived 
separate and apart since entering into the said arrangement 
until about the year 11)0!) when she returned to Canada and took 
up her residence for a time in the vicinity of the defendant’s 
home. She thereupon made several attempts through her own 
efforts and those of others to effect a reconciliation with the 
defendant, but without avail. The plaintiff now seeks in this 
action to set aside the separation arrangement, and to lie re­
stored to her conjugal rights, and to have the custody and con­
trol of the said children, one of whom, Can ice, has been with 
the father since 1906. The plaintiff claims in the alternative to 
be paid $100 a month together with $1,000 arrears. The grounds 
upon which the plaintiff claims to lie entitled to this relief are: 
That f a nice was not brought from Kugland to Canada in charge 
of a Roman Catholic nurse, nor was lie brought up or educated 
as a Roman Catholic as provided in the said agreement; that 
the defendant refused the plaintiff access to Catiice; and sin- 
further claims that she executed the separation deed by reason 
of undue influence and without independent advice ; and that 
the provisions of the agreement are unreasonable, unjust and in­
equitable.

Taking the latter ground first, I am free to admit that the 
arrangement in respect to the allowance to the plaintiff for her 
maintenance and that of her infant son is as to this province 
inadequate, but it must be borne in mind that the plaintiff at 
the time of her marriage was a professional nurse, and was np 
pa rent ly at the time of entering into the deed of separation 
earning her own livelihood as well as that of her children— 
which fact she no doubt took into consideration at the time. The 
evidence which would be required to set aside this deed would 
have to lie clear and convincing, but there is a total absence 
of evidence of fraud, duress or undue influence. The plaintiff 
did not execute the document in question immediately upon tin- 
receipt of the same from the defendant’s solicitors, but executed 
it after due deliberation and after she had consulted a solicitor 
and her friends, including the bishop of her own church. Tin- 
draft deed submitted to her had, at her own suggestion, been 
altered in many respects before execution. One duplicate was 
prepared by or in the office of solicitors who were reputed to he 
acting for her in the preparation of the separation deed. Sin- 
lias been regularly receiving the payments provided for by tIn­
deed since its execution, a period of over six years; and she can­
not now in my judgment succeed in setting aside the settlement 
on tin* ground of fraud, or duress or undue influence: Ditch v. 
Ditch. 19 W.L.R. 497; Clark v. Clark, 10 P.l). 186.
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Ah to the custody of the children : although by 11 long line of 
eases this arrangement between husband and wife to live apart 
has l>cen recognized to be a good and valid arrangement in law, 
and one which the Courts will enforce, it has been equally well 
settled that up to 187J in England, a provision in a separation 
deed in which the father disposes of the custody of his child or 
children was invalid. Hearing in mind the law of England on 
the 15th July. 1870. is the law of this province, such a provision 
would be invalid according to the law of Saskatchewan: Barrett 
v. Barrett, 0 Terr. L.R. 274. By the common law the wife, in 
all that relates to the education of the child, is completely sub­
ordinated to the husband. Ilia authority in all eases is para­
mount. and it is contrary to the policy of the law that lie should 
bind himself to relinquish any of his authority. Now subject to 
the rights of the Courts to adjudicate in certain cases under 
peculiar circumstances, the common law with regard to this 
question is the law of Saskatchewan as it was the law of Eng­
land until the passing of J6 Viet. eh. 12, assented to 24th April. 
187J. A number of cases might be referred to. but I shall refer 
only to one. a ease often cited, of Benaat v. Disant. 12 Cli.D. 
tiOÔ. At page 62(i Jessel. M.R., said:—

I mu not g ling tlirmigli tin* long eerie* of cine* wlin-h liiuilly «ettlisl 
tlint ii father lui.I nnt the |mwer—here again |iilhliv |m!iry i* invokeil— 
In give tqi tlie <-u*t«xly of hi* vhihlrvn . . . The r«-*illt wn* that tlm«e 
covenant* amt agreement* mntaineil in ileetl* nf «eparation reining to the 
I Ii-tinly hy wliiell the father gate il|i the eu*tiMly. rare, and «-duration of 
infant children to the wife, were held to In- void, and vuii*ei| lien tty tin» 
in*truinent founded iqmii them w«* held to I*- void aim*. Tlii* wa* eon 
-idered a hard*hl|i. and tin» I>-gi*laturo ultimately tmik a different view 
nf |iuhlie |»nlivy from that taken liv the judivial i|e<-i*inii*. ami it emleil 
hy the Act of Parliament. M Viet. eh. 12. whivli reeeivi-d the royal 
a**«»nt on the 24th April. 1478. hy which it wa* eiiaetiil that im *epar«tion 
d«»ed made hetwi*-n the father and mother of an infant -«lioiild In* held to 
In» void hy rea*on only of it* providing that the father of *urh an infant 
*hould give up the eu*t«Nly or control thereof to the mother, provided 
alway* that no Court *houhl enforce any *uvh agreement, unie-* the 
Court «diniihl I*» of opinion that it would In- for the In-in-Hi of the infant 
or infant* to give effect thereto.

In practice therefore, even in England, the common law. 
notwithstanding this statute, still controls the custody of the 
child unless it is made apparent that it would lie for the benefit 
of the child that the custody should In* handed over to the 
mother. The deed in question here would not. I apprehend, 
be now held to lie void because of the objectionable clause even 
in the absence of the Act. It is the law as submitted by Courts 
of equity both in England and here that if any provision of an 
executory contract is contrary to public policy or otherwise 
illegal, specific performance will not In* granted of any part of 
it. but if some of the clauses of a deed, for instance, a separ­
ation deed, are legal and others illegal, those which are legal

SASK.

S. C. 
191.3

Tvxkohii

TvxKoim.

Ji.luMtnfl)-, 4.



m Dominion Law Reports. 112 D.L.R.

SASK.

8. C. 
1913

TV X FORD 

TUXFOR!). 

Johnstone, J.

will lip enforced by the Courts: Vans'ttart v. Vansiltart, 27 
L.J. Clt. 289, at page 291 ; Hamilton v. Hector, L.R. Id Eq. 511. 
The defendant cannot under ordinary circumstances be divested 
of his common law right to the custody and control of his 
children. The other provisions of the separation deed in ques­
tion, that is those of them which are legal can he specifically en­
forced here, hut enforced according to the laws of Saskatchewan. 
When a contract is entered into in one country ami is sought 
to he enforced in another country, the question is not only 
whether it is a valid contract according to the laws of the coun­
try where it is entered into, hut whether it is or is not in accord­
ance with the laws of the country in which it is sought to he 
enforced: Hope v. Hope, 26 L.J. Oh. 417. The plaintiff claims 
that provided the separation deed should not he held to he in­
valid because improvidently entered into, that she is under the 
circumstances entitled to an increased allowance and that such 
should he ordered accordingly. T have already expressed the 
opinion that the amount for maintenance which she received 
under the deed was inadequate, hut sin- having deserted her 
husband in the first place, then having hv deed for good con­
sideration agreed upon, and having accepted a fixed amount for 
her maintenance and that of her child—which she has since the 
execution of the deed been paid and has acted under the said 
deed for years; and having broken as well the covenant in the 
said deed not to molest the husband or bring an action for 
restitution of conjugal rights. I am restrained from granting 
this relief as well as other relief. The cases in which an in­
creased amount has been decreed are cases where circumstances 
have arisen since the entering into of the agreement which were 
not contemplated at the time of the arrangement—mostly in 
cases of adultery, and the question has arisen as incidental to 
divorce. A fixed and permanent allowance is then made as 
well as an order for the dissolution of the marriage; but no 
such allowance is ever made in actions for judicial separation or 
for restitution of conjugal rights: Bishop v. Bishop, 76 L.T. 
409; Judkins v. Judkins, [1897] P. 138.

The plaintiff therefore fails on all grounds, and the action 
will he dismissed.

As to the question of costs: cases of this class arc governed, 
not by the ordinary principle or rules in awarding costs, hut 
by a peculiar principle or rule of their own. Generally, costs 
are given to the plaintiff unless for some special reason the 
plaintiff should he held not entitled thereto. As the bringing 
of this action was contrary to, and a breach of, a covenant 
in the separation deed, the granting of an order for costs would 
he under the circumstances nothing more or less than creating 
a premium for breach of contract. There will therefore be no 
costs to either party.

Judgment for the defendant.
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NEOSTYLE ENVELOPE CO. v. BARBER ELLIS, Ltd.

Ontario Supreme Court. Trial before Fuleonbriilge, C.J.K.H. July H, KM 3.

1. Contracts (8 ICI—15)—Consideration — Failure.
There was a total failure of eonsideiation for a contract made with 

reference to an article supposed to answer the requirements of the 
Post. Office Department so as to carry printed matter with greater 
security at a lower rate of postage, where such device failed to ac­
complish its purpose, and its use was not permitted hy the Post 
Ollica authorities.

Action for damages for breach of a contract.
The action was dismissed.
C. 8. Machines, K.C., and Christopher C. I fob in son, for the

plaintiffs.
(i. F. Shcplcy, K.C., and 0. II. Kilmer, K.C., for the de­

fendants.

Falconbridge, C.J. :—This is an action brought on an agree­
ment dated the 26th September, 1910, whereby the plaintiffs 
granted to the defendants a license for eighteen years for the 
manufacture and sale of envelopes said to be covered by a cer­
tain patent of the Dominion of Canada, and, in consideration 
thereof, the defendants agreed to pay to the plaintiffs a certain 
royalty on a minimum quantity to be manufactured by the de­
fendants—the quantity running into the millions, and increas­
ing year by year up to a certain period.

The patented envelope was alleged by the plaintiffs and was 
supposed to be so constructed that circulars and other printed 
matter, within the classification of third-class postal matter, 
enclosed therein, were secured from falling out of the envelope 
and were secret, but that, the end of the envelope being open, 
the rate of postage would be that payable in respect of third- 
class matter, which was much less than the usual letter rate.

Section 82 of the Postal Regulations of the Dominion of 
Canada provides as follows : “Every packet of printed or mis­
cellaneous matter must be put in such a way as to admit of the 
contents being easily examined. For the greater security of the 
contents, however, it may be tied with a string. Postmasters 
are authorised to cut the string in such cases if necessary to 
enable them to examine the contents; whenever they do so, they 
will again tie up the packet.”

It is claimed by the defendants, and I find to be proved, 
that the envelope in question, when in use and in transit through 
the mails, cannot be opened so as to allow the contents to be 
examined and replaced without destroying the envelope. The 
vice-president of the plaintiff company, II. A. Swigcrt, made a 
demonstration of the envelope in the witness-box, and, mani­
festly somewhat to his own surprise, did succeed in opening one 
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without destroying the envelope; but no unskilled person could 
possibly do so, and no postmaster or post-office clerk, endeavour­
ing to open it in accordance with the regulations, could do so 
without destroying the envelope, except occasionally and by 
accident. . . .

The defendants, who manufacture and sell envelopes on a 
very large scale, submitted a sample of this envelope to the 
post-office authorities, viz., to Mr. Ross, Chief Post Office In­
spector, who condemned the device, and held that the proposed 
use of that envelope, at the rate of postage for third-class 
matter, would infringe the Postal Regulations. Apart from 
any rule of the department, I find as a fact that it does infringe 
the regulations, for the reasons I have stated above.

A great deal of correspondence ensued, the defendants claim­
ing to rescind the contract altogether; and the plaintiffs made 
a modification of the envelope above-described, and secured from 
the post-office department the privilege of enclosing printed 
matter in it to be mailed at one cent for two ounces. . . .

It is claimed by the defendants that this is not what they 
bought; and this I find to be the ease. It is true that it is easier 
to get at the contents, but it presents very little, if any, advan­
tage over the old “sealed yet open” envelope, exhibit 10. . . .

This is not what the defendants bought. I doubt very much 
whether it would be held to be covered by the plaintiffs’ patent, 
although this is not before me for decision, in view of my 
opinion on the main issue. . . .

I find that the consideration of the contract has wholly failed, 
and that the plaintiffs cannot recover. Apart from any ques­
tion of representation or misrepresentation by the plaintiffs’ 
agent, the parties were contracting with reference to an article 
which would answer the requirements of the Canadian Post- 
office Department, so as to send the matter enclosed therein at 
the lower rate of postage; and this article failed to answer 
them.

There is another element in the case which I am also about 
to pass over, but it might present a serious difficulty in the 
plaintiffs’ way, if I had otherwise taken a favourable view of 
their ease; and that is, the effect of the license granted by the 
plaintiffs to the W. Dawson Company on the 10th August, 1911, 
for the manufacture and sale of the envelope east of Kingston, 
and the privilege of selling in Manitoba and Western Canada. 
This is relied upon by the defendants either as an adoption of 
or acquiescence in the defendants’ attempt to rescind the con­
tract, or as an act in direct violation of the contract and so 
working a rescission.

The action will be dismissed with costs.

Action dismissed.
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BALDWIN v. CHAPLIN. ONT.

Onturio Supreme Court. Trial before Lennox, J. June 30, 1013. 8. C.
1. Injunction (8 III—130)—Local juimie— Ixtkbuhttory injunction— 1 1 '*

Gbantino ex paste. June 30.
Under <'<m. Itulo 337 nn interlocutory injunction may lx* granted 

by n Iwnl jii'lgc on an ex parte uppl'ication only when delay may en­
tail serious mischief.

[Thomas v. Storey, 11 1*.R. 117; Capital Manufacturing Co. V. 
liuffalo Specialty Co., 1 D.L.ll. 200, 3 O.W.N. 333, speeiallv referred 
to» J

2. Injunction (8 II—134)—Interuhttoby — Continuance — Balabcb
op convenience—Compensatory hamaoek.

An interlocutory injunction will not lx* « ontinu.il where the balance 
of convenience, as well as avoidance of loss I,y both parties, does not 
require it. and any injury may be remedied by an award of damages, 
and the status quo of the parties restored when the ca.se is tried.

Motion by the plaintiff for leave to amend tin* proceedings statement 
by the addition of co-plaintiffs and to continue an interlocutory 
injunction granted ex parte by the l«oeal Judge at Chatham.

IV. .1/. Douglas, K.C., and ,/. G. Kerr, for the plaintiff.
./. IV. Bain, K.C., and Christopher C. Itobinson, for the de­

fendants.

Lennox, J. :—The plaintiff's application to amend is granted, umwi.j.
upon the condition agreed to in Court, namely, that the added 
plaintiffs will be in the same position as to liability for costs 
and damages as if they had been originally made parties.

Aside from the amendment, the motion is to continue an 
interlocutory injunction order granted ex parte by the Local 
Judge at Chatham.

Consolidated Rule 357 applies to all Judges, and ex, parte 
orders are only to be granted when the Judge is satisfied that the 
delay caused by notice of motion might entail serious mischief.
In Thomas v. Stony, 11 P.R. 417, it was said that no order of 
any moment should be made ex parte except in a case of emer­
gency. In a recent case (Capital Manufacturing Co. v. Buffalo 
Specialty Co., 1 D.L.ll. 260, 3 O.W.N. 553), Mr. Justice Middle- 
ton reports Lindley, J., as saying ( [1876] W.N. 12): “Pnmd 
facie an injunction ought not to be granted ex parte. In cases 
of emergency it will be granted, but an injunction 
is rarely granted without hearing l>oth sides.” See also 
Kerr on Injunctions, 4th ed., p. 555. This, as I say, applies 
to all Judges; but there is more than this to be considered 
when the application is to a Local Judge of the High Court, 
under Con. Rule 46. The Local Judge has no jurisdiction unless 
the extra time required to apply in the regular way ‘‘is likely to 
involve a failure of justice.” With very great respect,.I am
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1013 This does not, however, necessarily determine the question of
----  whether or not the injunction should be continued until the

Baldwin trial. This is a case involving the determination of important
Chaplin. and conflicting questions of fact, and numerous, unusual, and

----  exceptionally difficult questions of law. It is not a case of appar-
unnoi.j. ently unquestionable rights on the one side and apparently flag­

rant and impudent disregard of these rights by the other; it is 
rather a case of two parties bona fide asserting opposing rights, 
of a character so exceptional and intricate that even after a trial 
it may be difficult enough for the Court to determine them.

The plaintiff is the owner of land adjoining a lake, and 
asserts that the defendants’ works obstruct him or will obstruct 
him in the exercise or enjoyment of his riparian rights—that 
the works of the defendants not only interfere with the general 
right of the public in navigable waters, hut that he suffers or will 
suffer special and peculiar damage, and that he is the owner of 
the land upon which the works are being built. These are all 
disputed questions of fact to Ik* determined at the trial: Bell v. 
(Jutbee, 5 App. Cas. 84. And, on the other hand, it is not the 
case of a palpable trespasser coming in to rob and run, for the 
defendants claim as licensees for value under a lease from the 
Ontario Government, expressly providing for the erection and 
operation of these works. Whether right or wrong in their claim 
of title, they are giving earnest of good faith by the expenditure 
of large sums of money, and their readiness to coni »rm to the 
navigation laws and regulations of the Dominion Parliament.

The question then for me to decide is, not the many and 
involved questions which will arise at the trial—of fact and of 
law—but the balance of convenience, the avoidance of loss to 
either party as far as may be. Would damages compensate the 
plaintiff? Can the status quo be restored after the trial if the 
plaintiff succeeds? I think so.

“A man who seeks the aid of the Court by way of inter­
locutory injunction must, as a rule, be able to satisfy the Court 
that its interference is necessary to protect him from that species 
of injury which the Court calls irreparable, before the legal 
right can be established upon trial:” Kerr on Injunctions, p. 14.

It is not right that I should discuss the remedy in case it is 
found at the trial that the defendants are in the wrong—it is 
enough for me to say that the rights of the parties are by no 
means clear—that there arc bona fide questions to be tried—that, 
so far as appears. Iw»th parties are honestly asserting what tie > 
think are legal rights—that complete justice can In* done at or 
after the trial, and the best interests of all parties will be con­
served, not by a quasi-adjudication of the rights of the parties 
now, but by leaving them in abeyance until the case is heard.
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The trial Judge can best deal with the question of costs, and 
they will be reserved for him.

Except ns to the amendment above provided for, the motion 
will he dismissed and the injunction dissolved.

ONT.

S.C.
1913

Baldwin

In ju net ion ilissol vcd.
V.

Chaplin.

Re Applications to Close Highways at Various Railway Crossings.

Hoard of Railway Com, xsioncr* for Canada. May 10, 1913.
1. Highways ( | V A 1—24A )—Closing—I'owkh of railway com mission.

The jurisdiction of the Ihmnl of Railway Commissioner* as to the 
closing of a highway is limited to the extinguishment of the public 
right to cross the railway; and this power is ordinarily exercis«*d hv 
first, granting permission to divert the highway and afterwards mak­
ing the order to close the road allowance within the limits of the 
company’s right-of-way after the construction of the new grade cross 
ing on the diverted highway.

CAN.

Ry. Coin.
1913

Chief Commissioner Drayton Many applications are 
made by railway companies to have highways closed. Some 
orders have in the past issued dosing highways in so many words, 
and these orders are referred to by the railway companies in 
support of their requests for similar orders. In no instance, 
however, that I have been able to discover has any street been 
closed except where some highways forming part of a general 
scheme of rearrangement have been diverted. Applications for 
orders closing highways come in in varying forms, and it has 
become necessary to rule on the Board's jurisdiction in connection 
with the matter.

The Board has no jurisdiction to do * highways. The Board 
has the right to divert. Diversion implies two things, firstly, 
laying out of a new right-of-way for the public, that is, a highway 
across the railway company’s right-of-way; secondly, closing of 
the previous highway. The Board's jurisdiction, so far as closing 
is concerned, is confined entirely to the extinguishment of the 
public right to cross the railway company’s right-of-way. It can 
go no further.

The appropriate order to In* applied for and to lie drawn by 
the law clerk, if the application is granted, is an order authorizing 
the road diversion and the construction of a grade crossing on 
such diversion in accordance with the standard requirements of 
the Board and as shewn on the proper plan and profile, filed. 
Secondly, that, after the diversion is made and grade crossing 
constructed thereon in accordance with the Board's standard 
regulations, the railway company may close that portion of the 
existing road allowance, authority for the diversion of which is 
granted, within the limits of the railway company’s right-of-way.

Ruling accordingly.
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TOWN OF WATERLOO v. CITY OF BERLIN.

Ontario Supreme Court (Appellate Division), Mulock, C.J.Ex., Riddell, 
Sutherland, and Ldteh, «/•/. February 14, 1913.

1. Courts (| 11>—1246)—Jurisdiction — Matters under jurisdiction
OF RAILWAY AND MUNICIPAL HOARD.

The courte will not entertain a nuit for an ncounting of profit# 
from the operation of n railway by two municipalities under a formal 
agreement executed not voluntarily hut in conformity to an order of 
the Ontario Railway and Municipal Board, since the matter was one 
exclusively within the jurisdiction of the Board.

(Toirn of Waterloo v. City of Berlin, 7 D.L.R. 241, allirnted.]

Appeal by the Corporation of the town of Waterloo, from 
the dismissal of an action against the city of Berlin to enforce 
a proper accounting under clause 20 of an agreement between 
the two corporations, dated the 18th January', 1910, Town of 
Waterloo v. City of Berlin, 7 D.L.R. 241, 28 O.L.R. 206.

The appeal was dismissed.
M. K. Cowan, K.C., for the plaint iff corporation:—The elec­

tric railway between Berlin and Waterloo has been taken over 
by Berlin, subject to an agreement under which Berlin is bound 
to pay to Waterloo one-fourth of the net annual profits, which 
agreement was confirmed by an order of the Ontario Railway 
and Municipal Board, dated the 2nd September, 1910. The 
main question between the parties is, whether Berlin is entitled 
to deduct the taxes levied by itself from the profits before pay­
ing over the one-fourth to Waterloo. The objection was taken 
by Berlin that the Court had no jurisdiction to deal with the 
matter, as it belonged exclusively to the Railway Board. It is 
submitted that the learned Chancellor erred in acceding to this 
view. Counsel referred to Be Town of Sandicich and Sandwich 
Windsor and Amhcrstburg B.W. Co., 2 O.W.N. 93, at p. 98, 
where it is said that “the Board, it must be remembered, is 
not a Court;” and, while it would properly deal with matters 
of administration, a point of this kind did not come within its 
jurisdiction. He also referred to Be Port Arthur Electric 
Street Bailway, 18 O.L.R. 376, 382.

E. E. A. Du Vemet, K.C., and //. J. Sims, for the defendant 
corporation, argued that the view of the trial Judge was right ; 
and that, when once the Board had jurisdiction in the matter, 
it had full and exclusive jurisdiction. If its judgment is erron­
eous, an appeal can be taken. They referred to Be Town of 
Orillia and Township of Matchcdash (1904), 7 O.L.R. 389; and 
also relied on the Port Arthur case, supra.

Cowan, in reply.
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February 14. Mulock, C.J. :—This action is brought by the ONT. 
Town of Waterloo to enforce a stipulation contained in a 
certain agreement entered into between the two corporations, 1913
whereby the defendant agreed to pay to the plaintiff a por- ----
tion of the annual net profits arising from the operation of the 
Berlin and Waterloo Street Railway. The case was tried by r 
his Lordship the Chancellor, who gave effect to the defendant’s City OF
objection of want of jurisdiction in the Court, and dismissed Hfbiiv' 
the action with costs. From this judgment the plaintiff ap- Mui<xk.c.j. 
peals.

From the statements of counsel at the trial, it would seem 
that those bearing on the question involved are as follows. The 
Berlin and Waterloo Street Railway was an incorporated street 
railway company, whose franchise, which expired in 1906, en­
titled it to operate a street railway in the then two adjoining 
towns of Waterloo and Berlin. In 1906, Berlin acquired the 
road, and, under statute 7 Edw. VII. ch. 58, its management 
was placed under the control of the Berlin Light Commission, 
a municipal body elected by the ratepayers of Berlin, and this 
Commission has ever since been in possession of and operated 
the railway. A portion of the line is situate within the limits of 
the Town of Waterloo, and, on the 18th January, 1910, the On­
tario Railway and Municipal Board made an order directing the 
City of Berlin to pay to the Town of Waterloo one-quarter of the 
net yearly profits from the railway, in return for the privilege 
of operating the system within the municipal limits of Water­
loo. Thereupon the two municipalities entered into a written 
agreement, clause 20 of which provided that Berlin should pay 
to Waterloo on the 1st day of January of each year one-quarter 
of the net profits; and on the 2nd September, 1910, the Board 
made an order approving of the said agreement.

In this action Waterloo complains that Berlin has in two 
respects failed to comply with this provision: one being that 
there has been charged against the total profits of the road a 
certain sum paid by the Commission to the Municipality of 
Berlin for taxes against the railway, which Waterloo contends 
is exempt from taxation; and the other ground of complaint 
being that there have been charged against the annual profits 
certain sums expended on capital account, and not properly 
chargeable against the annual profits.

At the threshold of the case, it is necessary for the Court to 
determine whether it has any original jurisdiction in respect of 
the matters complained of.

The Ontario Railway and Municipal Board is a body created 
under the authority of the Ontario Railway and Municipal 
Board Act, 1906, being 6 Edw. VII. ch. 31; and sub-sec. 3 of 
sec. 17 of that Act declares that “the Board shall have ex-
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elusive jurisdiction in all cases and in respect of all matters 
in which jurisdiction is conferred on it by this Act or by the 
special Act or by the said Act, and save as herein otherwise pro­
vided no order, decision or proceeding of the Hoard shall be 
questioned or reviewed, restrained or removed by prohibition, 
injunction, certiorari or any other process or proceeding in any 
court.”

Section 16 of the said Act declares that ‘‘the Board shall 
have all the powers and authority vested in it by the Ontario 
Railway Act, 1906, and shall also have full jurisdiction to in­
quire into, hear and determine any application by or on behalf 
of any party interested ; (a) complaining that the company, or 
any person or municipal corporation, has failed to do any act, 
matter or thing required to be done by this Act or the said Act 
or the special Act, or by any regulation, order or direction 
made thereunder by the Lieutenant-Governor in Council, the 
Board, or by any inspecting engineer, or by any agreement 
entered into the company with any municipal corporation, 
or has done >i is doing any act, matter or thing contrary to, 
or in violation of, this Act, or the said Act, or the special Act, 
or any such regulation, order or direction, or any such agree­
ment.”

If the matter in issue in this action is one in respect of which, 
by sec. 16, the Board has jurisdiction conferred upon it, then, 
by virtue of sub-sec. 3 of sec. 17 (above quoted), such jurisdic­
tion is exclusive original jurisdiction.

Thus, the simple question involved in this appeal is, whether 
the obligation of the City of Berlin to pay to the Town of Water­
loo one-quarter of the net yearly profits of the railway, is in­
cluded in the list of subjects enumerated in sec. 16.

Section 192 of the Ontario Railway Act, 1906, 6 Kdw. VII. 
ch. 30, enacts that ‘‘the company and the council of any muni­
cipality in which a railway or part of a railway is laid, may, 
amongst other things, enter into any agreements they think 
advisable, relating to . . . the amount of compensation (if 
any) to lie paid by the company annually or otherwise.”

The word “company” here includes the Corporation of the 
City of Berlin, because of its assuming the ownership of and 
operating the street railway in question (sec. 207 of the Railwav 
Act).

Thus, under these two sections, it was competent for the two 
municipalities to enter into the agreement in question ; and for 
the Board, if it saw fit, which it did, by order dated the 2nd 
September, 1910, to approve of the same.

I am, therefore, of opinion that, the Board having jurisdic­
tion to deal with the subject-matter involved in this action, 
the Court possesses no jurisdiction to entertain this appeal.
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and should make no order except that the appellant pay the ONT. 
costs of the appeal. 7TJ7

1913
Riddell, J. :—The defendant corporation became the owner -----

of an electric railway between and within the two towns. By xYat^kmh, 
an agreement of the 18th January, 1910, the net profits of the ' r. 
railway were to he divided, one-fourth to Waterloo, three-fourths City m 
to Berlin. Both towns taxed that part of the railway within IU:BI IN‘
their lamlcrs: Berlin, which owns and operates the railway, rwm*ii.j.
deducted the amount of taxes levied by itself from the gross 
profits of the road; Waterloo complains that this should not he 
done, and brings an action accordingly. The Chancellor decided 
that the Court has no jurisdiction; and Waterloo appeals.

Considerable rhetoric is indulged in in the statement of 
claim, and it seems to me proper to determine, first, precisely 
what it is that the plaintiff can complain of.

What Berlin may do in the way of assessing, so long as it is 
not upon Waterloo’s property, Waterloo cannot complain of—the 
assessing does no harm. That the management of the railway pay 
to the Town of Berlin any sum of money is not material, so long as 
sufficient remains to pay Waterloo the fourth. Whatever the form 
may lie, the railway is the property of Berlin, and the manage­
ment the town’s statutory or other agents: McDougall v. Windsor 
wHi' r Commiuionert (1900), ‘-’7 A.R. 566; 8.C 1901 . :i
Can. S.C.R. 326; liidgway v. City of Toronto, 28 C.C.C.P. 579; 
and what was done when the form was gone through (if it was 
gone through at all) was, that the agents paid to the principal 
some of the principal’s own money. There was no payment out 
by Berlin to any third person of any of the profits of the rail­
way—no harm could thereby he done to the plaintiffs ; and, so 
far. Waterloo could not complain of any injury.

The damage began when the owner of the road attempted to 
charge the amount mentioned in this hanking transaction— 
a purely domestic transaction as it was—against the profits and 
thereby diminish the net profits. In other words, the real cause 
of complaint by Waterloo is the proposed allowance of a certain 
sum as properly chargeable against the profits—that sum never 
having been in law paid out.

Such a question would be determined by the Master in the 
taking of partnership accounts; and, under the very wide juris­
diction given to the Board by the Act of 1906, I cannot see that 
the Board could not pass on such a matter. That the Board 
would have to determine a question of law is no objection— 
the Board are doing that every day—and, if their decision should 
he wrong, an appeal is provided for.

I am of opinion that the appeal should be dismissed with 
costs, without prejudice to an application to the Board.



394 Doji inion Law Reports. [12 D.L.H.

ONT. Sutherland, J. :—I think it clear that the Ontario Railway
S. C. 
toll

and Municipal Hoard have jurisdiction to deal with the questions 
in dispute between the two municipalities, and that, under the

Tow N M* 
Waterloo

statute of 190G, 6 Edw. VII. eh. 31, sec. 17, sub-sec. 3, its juris­
diction is exclusive.

I agree that the appeal should be dismissed with costs.

Leitcii, J., concurred.

Appeal dismissed with costs.

ONT. GOWER v. GLEN WOOLLEN MILLS, Limited.
S.C.
1913

Ontario Supreme Court (Appellate Division), Mu lor/.-, C.J.Ex., ltiddell.
Sutherland, and Leitch, JJ. February 14, 1913.

1. Master and servant (8 IIA 4—71)—Liability for injury to ser­
vant—Failure to guard shaft.

Where the direct and proximate cause of an accident was the neg­
lect of the employer to guard n shaft, an injured employee himself 
free from negligence, may recover under either the Factories Act. 
R.S.O. 1897, ch. 250, or the Workmen's Compensation Act, R.S.O. 
lv.;. eh. lift.

[Qoiccr v. (Sien Woollen Mills, Ltd., 9 D.L.R. 244, affirmed.]
2. Master and servant (SUAI—30)—Liability for injury to ser­

vant—Defective system and equipment of factory—Common-
law LIABILITY.

A common law action will lie for an injury occasioned an employee 
by defects generally in the system and equipment of a factory.

[Goiccr v. (lien Woollen Mills, Ltd., 9 D.L.R. 244, affirmed.]
3. Master and servant (8 II A 1—13)—Liability for injury to servant

—Failure to give notice ok injury—Conduct of employer—

The failure of an employee to give notice of an injury as required 
by see. 9 of the Workmen's Compensation Act, R.S.O. 1897, ch. 100, 
will not avail an employer who was not prejudiced by the want of 
notice, and who, with full knowledge of the injury, by his conduct and 
representations led the employee to neglect to give such notice.

\dotrcr v. (lien Woollen Mills, Ltd., 9 D.L.R. 244. affirmed ; Arm­
strong v. Canada Atlantic R. Co., 4 O.L.R. 500, and O'Connor v. City of 
Hamilton, 10 O.L.R. 529, followed.]

Statement Appeal by defendants from the judgment at trial, 6 
v. Glen Woollen Mills, Ltd., 9 D.L.H. 244, 4 O.W.N. 467.

The appeal was dismissed.
The action was for damages for injuries sustained by plain­

tiff while working for the defendants in their mill, by reason, ils 
the plaintiff alleged, of the negligence of the defendants or their 
servants and workmen.

Argument G. II. Watson, K.C., and B. 11. Ardagh, for the defendants :— 
The plaintiff’s act which caused the injury was voluntary on his 
part, and outside of the line of his duties. Schofield, the mechaui-
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cal superintendent, was on the premises, and gave no order to the ONT. 
plaintiff, who had no knowledge of the machinery employed, to s ç 
put on the belt. The evidence shews that the injury was caused 
by a sudden jar or some such accident, or from some mistake of — 
the plaintiff, for which the defendants were not responsible.
Even if the system was defective, which is not admitted, the de- c.lk.x 
feet must be brought to the knowledge of the defendants, which Wooilks 
is not the case here. If there is any liability at all, it is under the MlU 8, 
Workmen’s Compensation for Injuries Act, upon which the case Argument 
fails for want of the requisite notice. They referred to the fol­
lowing cases: Clark v. Loft us (1912), 4 D.L.R. 39, 3 O.W.X.
I(t27, 26 O.L.R. 204, 212; Lappagc v. Canadian Pacific R.W. Co.

1906 . 13 (I.W.R. 118;.(/- »•- ontiL Trust Co. %. Canada 8U -1 Co.
(1912), 3 D.L.R. 518, 3 O.W.N. 980, in which case Riddell, J., 
refers to many additional cases—see Dcyo v. Kingston and Pem­
broke R.W. Co. (1904), 8 O.L.R. 588; Corea v. McClary Manu­
facturing Co. (1912), 3 D.L.R. 323, 3 O.W.N. 1071; D’Aoust v. 
llissctt (1909), 13 O.W.R. 1115; Quebec anil Levis Firry Co. v.
Jess (1905), 35 Can. S.C.R. 693; Thompson v. Ontario Sewer 
Pipe Co. (1908), 40 Can. S.C.R. 396.

T. J. Plain, for the plaintiff, argued that, under the circum­
stances of the case, the plaintiff had a reasonable excuse for not 
giving the notice, and that the defendants had not been pre­
judiced by its absence. The only real defence is, that the 
plaintiff was a volunteer, and on that point the findings of fact of 
the learned trial Judge were justified by the evidence and by 
the demeanour of the witnesses. It is also shewu that the con­
struction of the jack-staff was faulty, causing the belt to fly off 
frequently. This is evidence of a defective system, for the con­
sequences of which the defendants are responsible. He referred 
to Kingsford on Evidence, ed. of 1911, pp. 328-334, and cases 
there cited; Haight v. Wortman and Ward Manufacturing Co.
(1894), 24 O.R. 618. 619. 622; Canada Atlantic R.W. Co. v. Huni­
man (1895), 25 Can. S.C.R. 205, applying flfmithv. Baker & Sons,
11891] A.C. 325; Rodgers v. Hamilton Cotton Co. (1893), 23 
O.R. 425; Canada Foundry Co. v. Mitchell (1904), 35 Can. S.C.
R. 452; on the question of notice, O'Brien V. Michigan Central 
RM. Co. (1909), 1 O.W.N. 7, 19 O.L.R. 345, at p. 348.

Watson, in reply, argued that no case had gone the length 
which was contended for by the plaintiff, and that, on the evi­
dence, it appeared that the learned trial Judge had “run away 
with the bit,” so to speak. As to the notice, there is no valid ex­
cuse for the failure to give it, and Giewinazzo v. Canadian Pacific 
R.W. Co. (1909), 19 O.L.R. 325, is a direct reply to the plain­
tiff’s claim in this regard. He also referred to Moyle v. Jenkins 
(1881), 8 Q.B.D. 116; Keen v. Mülwall Dock Co. (1882), 8 Q.B.D.
482; Carter v. Drysdale (1883), 12 Q.B.D. 91.
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Blain referred to O'Connor v. City of Hamilton (1905), 10 
O.L.R. 529, nt p. 536.

February 14. The judgment of the Court was delivered by 
Sutherland, J. :—An appeal from the judgment of Latchford, 
J., awarding the infant plaintiff, suing by his next friend, judg­
ment for .$2,000 against the defendant company for injuries 
caused to him owing to their alleged negligence.

In the plaintiff’s statement of claim, damages were claimed 
at common law and under the Workmen’s Compensation for 
Injuries Act and the Ontario Factories Act. The plaintiff, who 
was, at the time of the accident, nineteen years of age, had been 
in the defendant company’s employ about two months, but had 
had experience in England in operating machines in woollen 
mills for about five years. He had not, however, there had any 
previous experience in putting belts on and taking them off 
machinery.

The injuries suffered by the plaintiff were severe, resulting 
in the loss of an arm. The accident occurred while the plaintiff 
was attempting to place a belt upon a pulley. The course pur­
sued in the factory was to rest a ladder, about twelve feet long, 
against the end of a revolving shaft, which projected beyond tlx* 
pulley in question. The ladder did not have clamps on the top 
or spikes at the bottom to hold it securely, and was not long 
enough to go up to the rafters. Also, the floor of the room was 
greasy.

There were three storeys in the factory building, and an eleva­
tor was used to take materials up and down. The facts are fully 
and clearly set out in the judgment.

[The learned Judge then quoted portions of the judgment of 
Latciiford, J., in the judgment appealed from, (Sower v. Gli n 
Woollen Mills, Ltd., 9 D.L.R. 244, 4 O.W.N. 467.]

One Schofield was the overseer in the factory of the shafting 
and belting. The evidence, however, discloses that the oversight 
of the work of putting on and off this belt and other belts was 
apparently lax. The plaintiff himself testified that any person 
put on the belts in the mill, and that “he had seen others,” and 
that “it was supposed to be done by anybody that works at that 
mill.” Louise Preston, another employee, said that she had seen 
the belt off the pulley in question, and that “anybody puts it on.”

Of the comparatively few men employed in the factor)', the 
evidence discloses that five or six at different times had put this 
belt on the pulley in question. While Schofield was nominally in 
charge, it had apparently become the custom for employees, ns the 
elevator was from time to time required to carry materials up 
and down, to put the belt on the pulley for the purpose of operat­
ing it. The trial Judge gave full credit to the evidence of the
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plaintiff when he testified that, some little time before the accident, 
another employee, named Bierman, told Schofield, in the weaving- 
room, that the elevator belt was hot, and that thereupon Schofield 
directed the plaintiff to take a pole, go down, and throw the belt 
off the pulley on to the shaft ; that he did as directed, came hack, 
and reported ; and, a few minutes Inter, was told by Schofield to 
go down and put it on again, which he did.

On the day the accident occurred, namely, the 15th Dcceinlier, 
1911, the same boy, Bierman, required, in connection with the 
work of the defendants, his employers, to bring some yarn down 
from the upper storey, and at about the same time Gower wanted 
to have some “spools” taken up.

Under these circumstances, Bierman went to the plaintiff, 
where he was working, and asked him to come and put the belt 
on. He accompanied Bierman, and, finding the ladder already 
placed against the shafting, went up and attempted to put the 
belt on. It ran over to the other side so that it hung on the shaft 
between pulley “A,” the pulley in question, and the hanger on 
the other side. He then attempted to reach over and take hold 
of the belt for the purpose of trying to put it on again ; but, in 
doing so, pushed the ladder off, fell on the shafting, was caught 
and whirled around and injured, finally falling to the floor below.

Bierman had apparently been holding the ladder for him, 
but when it was pushed was unable to keep it firm.

The defendants had immediate notice and knowledge of the 
accident and of the injuries resulting to the plaintiff. The plain­
tiff was conveyed from the village of Glen Williams, in the 
county of Halton, where the defendants’ mills are operated, to a 
hospital at Georgetown, where lie remained for about ten weeks, 
when he returned home and continued for a number of weeks 
longer to be under medical treatment.

It is clear, from a letter written by the defendants to the 
plaintiff’s solicitor, on the 1st May, 1912, that the question of 
compensation for the injuries was a matter of discussion be­
tween the plaintiff’s parents and themselves soon after the acci­
dent. I quote from the letter: “This matter was taken up with 
the insurance company within fourteen days after the accident 
occurred. We had repeatedly informed the parents that they 
had this matter in hand and could do nothing until Gower was 
dismissed by the medical authorities. This was only done last 
Thursday, April 25th.”

The Workmen’s Compensation for Injuries Act, R.S.O. 1897, 
eh. 160, sec. 9, provides: “An action for the recovery, under this 
Act, of compensation for an injury shall not he maintainable 
against the employer of the workman, unless notice that injury 
has been sustained is given within twelve weeks, and the action is 
commenced within six months from the occurrence of the acci­
dent causing the injury.”

ONT.

s.c.
1913
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Sutherland, J.
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0WT- The accident occurred on the 19th December, 1911, and the
S.c. writ was issued within the six months, namely, on the 13th May, 
1913 1912. No notice, under the terms of the Act, was given by or on
----- behalf of the plaintiff within the twelve weeks; and the defen-

Go^EI1 dants in their statement of defence plead “that they were not 
(!i.ex served with any notice of injury or any sufficient notice, as re- 

Woollen quired by the provisions of the said Act.'*
The Statute Law Amendment Act, 1903, 3 Edw. VII. ch. 7, 

Sutherland, j. sec. 46, provides: “In all cases between employer and employed 
or their representatives where liability for damages arises by 
reason of any violation of the Ontario Factories Act, the lia­
bility shall be subject to the limitations contained in section 7 of 
the Workmen’s Compensation for Injuries Act;” which section 
(7) also limits the amount of compensation recoverable under the 
last-mentioned Act to “such sum as may be found to be equiva­
lent to the estimated earnings, during the three years preceding 
the injury, of a person in the same grade, employed during those 
years in the like employment within this Province, or the sum 
of fifteen hundred dollars, whichever is larger.”

The Statute Law Amendment Act, 1908, 8 Edw. VII. ch. 33, 
see. 52, enacts: “Section 46 of the Statute Law Amendment Act, 
1903, is amended by striking out the word and figure ‘section 7’ 
in the fourth line and substituting therefor the words and figures 
‘sections 7 and 9.’ ”

The trial Judge was of the opinion tbit “negotiations regard­
ing a settlement were entered into, and protracted—deliberately, 
I think—until six months had expired.” It is contended on the 
part of the defendants that, as no notice, as required by both of 
the said Acts, had been given within the twelve weeks, the plain­
tiff is not entitled to recover under either. Section 9 of the Work­
men’s Compensation for Injuries Act is subject to the provi­
sions of .sees. 13 and 14 thereof; and sec. 13, sub-sec. 5, is as 
follows: “The want or insufficiency of the notice required by this 
section, or by section 9 of this Act, shall not be a bar to the main­
tenance of an action for the recovery of compensation for the in­
jury if the Court or Judge before whom suen action is tried, or, in 
case of appeal, if the Court hearing the appeal, is of opinion 
that there is reasonable excuse for such want or insufficiency, and 
that the defendant has not been thereby prejudiced in his de­
fence.”

It seems to me that, where the defendants had an immediate 
knowledge of the accident and the injuries of the plaintiff, and 
were from time to time informing his parents, who were appar­
ently asserting a claim for compensation and negotiavng with 
them for a settlement, that the insurance company had the matter 
in hand and could do nothing until the plaintiff was dismissed by 
the medical authorities, this should form a reasonable excuse for
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any want or insufficiency of a notice such as contemplated by 
the Act.

The defendants were, in effect, suggesting to the parents of 
the plaintiff to do nothing about the claim in the meantime. It 
was in the nature of a waiver of the notice. The defendants 
rely on the case of Giovinazzo v. Canadian Pacific J?.V. Co., 19 
O.L.R. 325, in support of their contention that no reasonable 
excuse is offered by the plaintiff for his failure to give the 
notice required by the statute.

In Armstrong v. Canada Atlantic R.W. Co. (1902), 4 O.L.R. 
560, it was considered that “what constitutes reasonable excuse 
must depend upon the circumstances of each particular case, and 
such may be inferred where there is the notoriety of the acci­
dent, the knowledge of the employers of the injury which re­
sulted in death, and its cause, and of a claim having been made 
on them by the deceased’s representative.” Osler, J.A., who de­
livered the judgment of the Court, says, at p. 567: “The object 
of the notice is to protect the employer against stale or manu­
factured or imaginary claims, and to give him an opportunity 
while the facts are recent of making inquiry into the cause and 
circumstances of the accident. The several clauses which bear 
upon the subject are very loosely fitted together, but the string­
ency of the original provision lms been much relaxed, and the 
injured workman is evidently the first object of the Legislature’s 
care.” And again, at p. 568, he says : “I cannot but think that 
reasonable excuse for want of notice may be very slight indeed 
where the occurrence of the accident appears to have been well 
known to the employer, and a bond fide claim for compensation 
therefor has been made, inasmuch as the Judge has power under 
section 14 in the alternative, and simply in his discretion and on 
such terms as he may think proper, to adjourn the trial of the 
action to enable notice to be given.”

And the same learned Judge in O'Connor v. City of Hamilton, 
10 O.L.R. 529, where the question of the statutory notice of the 
accident under section 606 of the Municipal Act, 3 Kdw. VII. ch. 
19, was in question, said, at p. 536: “In the present case it is 
enough to say that the plaintiff was not misled by any one into 
not giving notice and was under no disability except, that of 
ignorance (of the law), which can hardly be invoked as excuse 
for omitting to observe the requirements of the Act. I have not 
thought it necessary to refer to the provisions of the Workmen’s 
Compensation Act which were considered in Armstrong v. Canada 
Atlantic RAY. Co., 4 O.L.R. 560. They probably admit of a 
more elastic administration than does the section of the Muni­
cipal Act.”

It seems to me that the effect of the defendants’ representa­
tions to the plaintiff’s parents was to mislead them so that they
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delayed taking action. The trial Judge thinks that this course 
was taken deliberately by them. I am, therefore, of opinion that 
there was reasonable excuse, on the part of the plaintiff, for not 
serving the notice.

I cannot see how the defendants were in any way prejudiced 
in their defence by any lack of fonnal notice.

It was tbeir representations to the parents from time to 
time that apparently prevented them from consulting a solicitor, 
giving notice, and proceeding with the action sooner.

The trial Judge has found, and rightly so, I think, that “the 
plaintiff was not a mere volunteer. His very work in the weav­
ing-room made spools necessary, and the elevator was the only 
means of bringing tbetn up. In putting on the belt, he was doing 
work identical with that which the foreman had, at least upon 
one occasion, ordered him to do, and was doing it in the only way 
the system of the defendants rendered possible, and without 
knowledge of the risk be was running. The system of the de­
fendants was defective in the respect I have mentioned. The 
plaintiff was not hiinslf negligent, and, apart from his rights 
under any statute, is entitled to damages.”

I agree with him that the plaintiff is entitled to recover at 
common law, owing to the defective system. It is also plain from 
the evidence that, with the shaft projecting as it was and re­
volving, it was the duty of the defendants, knowing that the belt 
was in the habit of slipping off the pulley and had to be replaced 
from time to time and in the manner mentioned, to guard it. It 
was, under the circumstances, a dangerous part of the machinery, 
and, under the Factories Act, should have Wen guarded.

In the opinion of an expert machinist, on whose evidence the 
trial Judge placed reliance, it was practicable to guard the 
pulley and shaft. The finding of the trial Judge is. that, ‘‘if the 
shaft had been so guarded, the accident would not have happened. 
Want of a guard was the direct and proximate cause of the acci­
dent; and the plaintiff is, accordingly, in my judgment, entitled 
to recover under the Factories Act.”

I agree with this finding and conclusion. I am also of opinion 
that, as indicated, there was a defect in the machinery of the 
defendants’ shaft in the way it was hung, which caused the belt 
to slip off the pulley. It was this defect which, at the time of the 
accident, when the plaintiff took hold of the belt and attempted 
to put it on the pulley, caused it to run over to the other side. 
It was in attempting to reach over and take hold of it to try 
and put it on again that the accident occurred.

I am of opinion, therefore, that, under the Workmen’s Com­
pensation for Injuries Act, also, the plaintiff is entitled to 
succeed.

Appeal dismissal with costs.
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Re WESTERN COAL CO. Lid.

Alberta Aliiprnup Court. Trial before Iteel,, ,/. ./»/// II, 1013.

1. ('OKVOKATIONM AMI COMI'ANIKS ( # VI K—343) WlXIHMIfl*— I’HUKUKMI 
VHKIUTOHS—WaUK KAWXKHS.

< hiv cm pin veil without u ((«•linitc term of hiring, to haul mil with hi* 
own witggon «ml team, lit a tlxisl *11111 per ton. who work* nmler the 
direction ami eontrol of hi* employer, i* working for wage* *0 a* to 
make him a preferred creditor under tlie Coin panic* Winding-up 
Ordinance of the North went Territorie*, Alta. 11111. eh. III. *ec. lo.

ALTA.

S.C.
1913

July II.

Application by workmen for preference us wage-earners in statement 
tlie winding-up of it eorporntion.

The application was granted.
A. (’. (Irani, for applicants.
E. A. Wriglit, for the company.

Hkck, J. :—Two men, John White and Alexander Sutherland, J.
claim to rank as preferred creditors under the Companies 
Winding-tip Ordinance, in respect of wages. See. 10, eh. Ill, 
Ordinances of Northwest Territories, 1!M 1.

They were each employed to haul con I from the company's 
mine to Kdmonton at a certain fixed sum per ton hauled. In 
doing so it was intended that they should use each his own 
waggon and team, and they did so. Neither was under ion
to haul any specified quantity. They could stop work or he 
discharged at any time. The question is whether at they 
earned in this way is 1 ‘wages. I think it is.

The company and these men were in the relation of master 
and servant. The men were in the employment of the com­
pany. They were not independent contractors, that is. they 
hail not contracted to do a certain specified work which, once 
the contract was made, they could do in their own way without 
interference by tlie company, and which, when completed, they 
could demand to be paid for notwithstanding they had refused 
to oliey the orders of the company. I presume that they were 
hauling the coal for delivery to individual customers. If so, 
they were subject to the direct orders of the company as to the 
place and time and quantity of delivery. If they were to deliver 
to a warehouse only, their employment—which was to last only 
so long as both parties were satisfied—still left them subject to 
the direct orders of the company as to the time and precise place, 
and the order among themselves and others of g« ver-
iug their loads. There were, no , other respects in which 
they were subject to tlie orders of the company, such as the 
weighing of their loads, or the use of delivery tickets.

The extent of the right of control seems to be tlie important 
question in distinguishing Is*tween the position of a servant 
and that of an independent contractor, rather than the question 

2«l—12 DL«.
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ALTA, whether, in addition to the personal services of the servant, he
g employs property of his own to aid him in his services. There
1913 seems no more reason for refusing to recognise as holding the 

«— legal position of servant, and to recognise his compensation as
XVkhtkkx —* teamster using his own waggon and team—than a
Coal Co. carpenter using his own tool, or a labourer his own spade.

The predominant and prevailing element in each ease is the 
personal service, ami a personal service which is subject to tin* 
direct control of the employer. Reference may Ik* made to 2f> 
( ye. tit. “Master and servant ;M 40 Cyc. tit. “Wages;” St mud's 
Jud. Diet. tit. “Wages.”

So I hold that these two men are entitled to rank as pre­
ferred creditors in respect of their wages in accordance with the 
section of the Act which deals with this matter.

Judgment for applicants.

MAN. GREENLAW v. CANADIAN NORTHERN R. CO.

C. A. Manitoba Court of Appeal, Howell, C.J.M.. Itirhards, Perdue, Cameron, aid 
jQU flaggart, JJ.A. June 9. 1913.

Juii 9 •• Railways (| II 1)6—70)—Liability me damage»—Killing animals
J ne —«Derecnve ncxer—Animais at labor vxdkr by-law.

Cuttle turniNl out to gnize on the highway* a* authorized by a 
miniic-i|Mil by law are not "at largi* through the negligent*' or wilful 
act or omit-bm of the owner" wo aw to relieve » railway company, 
under wee. 204 11) of the Railway AH, R.S.C. 1000. eh. 37. aw amended 
by 10 Edw. VII. eh. .">o. see. 8, from liability for running down animait 
that came upon it* right-of-way at a place other than a highway crott 
ing. by reawon of defeet* in the fencing which the railway company 
waw under a wtatutory obligation to maintain.

Statement The plaintiff, a farmer, residing in the municipality of Clan- 
william, brought this action to recover $150 for two head of 
cattle which were killed on the defendants' line by a train, having 
got on the track, as plaintiff alleged, owing to defective fencing 
and the absence of cattle-guards and gates.

The case was tried liefore Judge Mickle, when a verdict was 
entered for the plaintiff for $150, and defendants apiH*ah*d.

The ap|H*al was dismissed.
(). //. Clark, K.C., for the defendants.
C. L. St. John, for the plaintiff.

Richards,j.a. Richards, J.A.:—In the municipality in which the plaintiff 
resides, and in which is that part of the defendants’ line of rail in 
question, there is a by-law (pursuant to sec. 643 (6) of the Muni­
cipal Act) allowing cattle to nin at large in the municipality.

The plaintiff had. for nine years, l>een in the habit of driving 
his cattle, at the pro|M*r season of the year, to pasture on section
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9, which is unfcnccd, and leaving them there. The cattle strayed MAN. 
from section 9 up to section 15, crossing, necessarily, road allow- y ^
ances, none of which, however, had been opened up, and, owing 1913

to what is admitted by the defendants to have been an imperfect ----
fence along the defendants’ right-of-way, got on that right-of- ®BKE”LAW 
way and were killed by one of the defendants’ trains at a place Canadian 
which was not the intersection of the right-of-way with a highway. Nobthein

It appears that the part of section 15 from which they got R'C<>' 
onto the right-of-way was unfenced, and its owner had for years ntch.rd*. j.a. 
tacitly acquiesced in other people’s cattle (including the plaintiff's) 
grazing on it.

The plaintiff sued the defendants in the County Court of 
Minnedosa, and the learned trial Judge1 gave judgment in his 
favour for $150, the value of tin* cattle killed.

The defendants, in appealing, admit that the fence in question 
was defective, but claim that the cattle got at large through the 
negligence, or wilful act, or omission of the plaintiff, as con­
templated by sub-sec. (4) of sec. 294 of the Railway Act.

Though I think he has done so, I do not think it was necessary 
for the plaintiff to shew that his cattle were rightfully upon 
section 15. Sub-section (4), alw>ve referred to, provides that 
when* cattle, whether upon the highway or not, get upon the 
property of the company, and by reason thereof damage is caused 
to or by such animal, the party suffering such damage shall, 
except in the cases provided for in sec. 295, l>c entitled to recover 
the amount of such damage against the company; unless the 
company establishes that such animals got at large through the 
negligence or wilful act or omission of the owner or his agent, 
or the custodian of such animal or his agent.

The case does not come in any way within sec. 295, ami the 
killing was not at the intersection of the right-of-way with a 
highway, so that all that remains is to consider whether tbl­
eat tie got at large through the negligence or wilful act or omission 
of the owner.

Section 043 of the Municipal Act, sub-sec. (b), permits the 
passing of by-laws by a municipality for allowing, restraining 
and regulating the running at large or trespassing of any animals.

The by-law in question says that, subject to the restrictions 
as to breachy animals and entire animals imposed by any statute 
of Manitoba, or by any by-law of the municipality, cattle may run 
at large at all times.

There is no suggestion that these cattle come within the 
exception as to breachy, or entire, animals.

Rut it is contended that, notwithstanding the provisions of 
the Municipal Act and of the by-law, the liability is just the 
same as in a case where there was no such by-law; as that liability 
is fixed by Dominion statute.

There is no provision in the Railway Act, or in the Dominion
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Interpretation Act, defining what is meant by the words “negli­
gence” or “wilful.” We are, therefore, obliged to look for 
definitions to the common law in force at the place where the 
damage arose, and, as that is within the powers of the provinces 
as to property and civil rights, it is surely controlled by the 
statutes of those provinces.

I think the intention of the Dominion Legislature was to leave 
the expression “negligence or wilful act or omission” to be inter- 
prided by the provincial law in force where the killing occurred, 
and it would follow that, where they were so lawfully at large 
under the provincial law, the mere letting them at large should 
not, in itself, l>e a defence.

If that were not so, the privilege of allowing cattle to be at 
large under such a by-law as the one in question would be of 
little value in a municipality through which a railway ran, and 
the railway would in such case incur an at least greatly lessened 
liability for not keeping its fences in repair.

I take the result to be that, irrespective of whether the cattle 
were, as between their owner and the owner of the land from 
which they got onto the track, lawfully ui>on that land, yet, 
where they were lawfully at large under the provincial law, the 
railway is, by sul>-sec. (4), liable, if they are killed on the railway’s 
property by that railway’s train, in cases that do not come under 
sec. 295, and where the killing is not at the intersection of a high­
way with the railway.

I would dismiss the appeal with costs.

Perdu*, j.a. Perdue, J.A.:—The cattle in respect of which this action is 
brought got upon the defendant’s right-of-way, not at a highway 
crossing, but at some distance therefrom. It is admitted that they 
got upon the company's property by reason of a defect in the 
company's fence, a defect of which the eompany had notice, 
and which it neglected to repair. The cattle were killed by a 
train lielonging to the defendants. The defendants are therefore 
liable for the loss of the cattle under sul>-see. 4 of sec. 294 of the 
Railway Act, unless it can establish that they “got at large 
through the negligence or wilful act or omission of the owner.”

The plaintiff had turned the cattle out to graze on vacant 
land some1 distance away from the railway. A by-law of the 
municipality where the plaintiff resided nnd where the injury 
occurred, passtsl in pursuance of sec. <>44 of the Municipal Act, 
permitted cattle to run at large. The by-law, duly passed, as 
we must assume it was, under the authority of the Act, had the 
same effect as a statute within the boundaries of the municipality.

The plaintiff contends that he was not negligent in doing 
what the law- permitted him to do. The word “negligence,” as 
used in the above section, must In* interpreted in accordance 
with the laws of this province, there lieing no special meaning 
put upon it by the Railway Act. To do something permitted and

MAN.

0. A.
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authorised by law, something ordinarily done in the municipality 
by reasonable and prudent men, can surely not be held to be an 
act of negligence. The other words in sub-see. 4, “wilful act 
or omission,” give more difficulty. The word “omission” means 
the failure to do something which it is one's duty to do, or which 
a reasonable man would do. The word “wilful” used in the 
expression “wilful default” has been defined as meaning that 
the person acting is a free agent, and that what has been done 
arises from the spontaneous action of his will : per Bowen, L.J., 
in lie Young & Hurston. 31 Ch.D. 108. at 174-175. But to ascer­
tain the meaning of the expression “wilful act,” as used in sec. 294 
of the Railway Act, it is necessary to consider the context and the 
purpose of the enactment.

The intention of sub-sec. 4 of sec. 294 is to make the railway 
company liable where cattle get upon the property of the com­
pany and are injured by a train, unless the company can shew 
that it is excused because the owner let his cattle get at large 
by his negligence or by some act or default akin to negligence. 
I think the whole expression “wilful act or omission” means doing 
something which a reasonable man would not do, or failing to do 
something which a reasonable man would do. The plaintiff's 
action in turning his out to graze a mile or two away from 
where they got upon the railway was legalized and encouraged 
by the law in force in the municipality. He acted reasonably in 
taking the benefit conferred by the by-law. If the meaning 
I have placed on the words used in sub-see. 4 is correct, the cattle 
were not at large through the plaintiff's negligence or wilful 
act or omission.

I think the appeal should be dismissed with costs.

MAN.

C. A. 
101.1

Canadian 
Nuhtiiknx 

R. (Vi.
Perdue, J.A.

Howell, C.J.M., Cameron, and Haggart, JJ.A., concurred.

Appeal dismissed.

DISHER v. DONKIN. B. C.

Hrilish Columbia Court of Ap/rraJ, VarHonalil. fI.. Irrimj. Martin, C. A.
end Oëlllher, •/■/. i. Jun§ 11, IBIS. |gjg

1. Partnersiitp (8 1—1t—Existence—lxikrkxck or. .îtm7"l 1
The existence of h partnership may Ih» inferred from tin* failure 

of thv defendant, who admitted a proAt-*haring agreement, to deny the 
existence thereof in a teni|ioriz'mg answer to a letter from the plain­
tiff. wherein the latter had awerted the partnership ami demanded 
that a written agreement lie executed.

Appeal hv the plaintiff from a judgment in favour of the statement 
defendant, in an action for the dissolution of a partnership, the

90
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B.C. existence of which was denied by the latter, although a profit-
C.A.
1913

sharing agreement was admitted.
The appeal was allowed.

Dibueb

Donkin.

8. 8. Taylor, K.C., for plaintiff, appellant.
A. //. Mac Neill, K.C., for defendant, respondent.

Macdonald,
C.J.A.

Macdonald, C.J.A. :—I think the appeal should be allowed, 
and an order made for the taking of the partnership accounts 
on the basis claimed by the plaintiff.

I should be very loth to reverse the judgment of the learned 
trial Judge on any question of fact, but it is the duty of the 
Court, as has several times been pointed out, to review the 
whole case, on the facts as well as on the law; but there is a 
very salutary rule in regard to reviewing cases on the facts, that 
the Court ought to give due weight to the finding of fact of the 
learned trial Judge. In this case we are relieved from any 
embarrassment with respect to that, because, as it appears to my 
mind the case can be settled in the plaintiff’s favour on the 
defendant’s own letter dated February 12, 1912 (ex. 5). When 
it is borne in mind that that letter is written in answer to the 
plaintiff’s letter of a few days earlier (ex. 4), of February 3, 
1912, in which the plaintiff all through is asserting a partnership 
—not claiming that a partnership ought to be entered into, 
but asserting that a partnership actually existed between the 
plaintiff and the defendant since January 1, 1911, and insisting 
that it should be evidenced by writing, it cannot be doubted that 
he was assenting to the position taken by the plaintiff, that 
such a partnership did exist—I say under circumstances of that 
kind, it is not sufficient for the defendant now to come to the 
Court and say, I wrote that letter under pressure—that is, under 
this pressure that the demand was only made upon me to sign the 
partnership articles on the eve of my departure for the Orient, 
and I could not very well dispense with the plaintiff’s services 
at that time, and the plaintiff knew this, and therefore insisted 
upon forcing this partnership upon me, l>ecauxe he knew he had 
me in a difficult place. I say I do not think the defendant can 
successfully make any such excuse for writing a deliberately 
misleading letter. And if we take that letter at its face value 
against this defendant, then it means that there was a partner­
ship such as the plaintiff alleges. In connection with this it 
is also proper to remember that the defendant gave a regular 
notice of dissolution of that partnership, in which he calls it 
a partnership, and in which he refers to the Partnership Act of 
this Province. Further, there is the evidence of Branch and of 
Miss Copp. If it were clearly a cast* of conflict between witnesses, 
I perhaps would not refer to the evidence of these two witnesses, 
because the learned trial Judge may not have placed as much
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reliance upon it as we might, sitting here, without seeing the 
witnesses; but there is evidence to be taken into consideration in 
connection with the other evidence in the case, evidence of the 
defendant himself, contained in the letter, and contained in 
the notice of dissolution of partnership.

Irving, J.A. :—I think the appeal must be allowed. I have 
some doubt whether we have reached the right solution of this 
case, hut to my mind the case must be determined by the letter 
that the defendant himself wrote. Had he denied there was any 
partnership, and said, what we were talking alxmt was simply 
a division of the profits, I should have accepted his statement 
without hesitation. He can only thank himself for his loss, if 
our decision is not right.

BC.

C. A.
1913

Disiikr

Donkin.

Irtlng, J.A.

Martin, J.A.:—I concur in allowing the appeal. The crux Martin, j.a. 
of the case is the defendant’s letter, the effect of which has been 
explained or excused by the learned counsel on his behalf, as 
being a “temporising” one. All that it is necessary to say on 
that point is, that the time had arisen in the relations of these two 
parties when a temporising letter was one that ought not to have 
been written, it was incumbent upon the defendant to define his 
position and write a frank, fair letter, in order to protect him­
self, instead of an indefinite one.

Galuiier, J.A. :—I would allow the appeal. oaniher, j.a.

Appeal allowed.

UPLANDS, LIMITED v. GOODACRE. BC

British Columbia Supreme Court. Trial before (iregory, J. January 13, 1913. s"™(7

1. Contracts ($ II D4—IKK) Construction—Building contract— Adan- 1913
donmknt—Taking over work—1Transfer ok personal kiuiit to
USE PLANT AND MATERIALS LEFT IIY CONTRACTOR.

A contract right, merely ihtsoiiuI to the plaint iff. on the abandon­
ment of work by a contractor to himself finish it. employing for that 
purpose the plant ami materials left by tin* contractor, or to employ 
another contractor to do it. cannot be transferred by the plaintiff to 
one employed by him to complete tin- job.

[Baker v. dray, 17 C.B. 462, 25 L.J.C.P. 161, specially referred to;
Hawthorne v. S e wean tie, etc., K. Co., 3 tj.B. 734,9 L.J.lj.B. 3 So, distin­
guished.!

Trial of an interpleader issue to determine the respective statement 
rights of the parties in certain goods, materials, etc., left by a 
contractor on abandoning work under a contract permitting the 
completion of the work by the plaintiff (who was given the right 
to use the plant and materials left by the contractor) or to employ 
another contractor to finish the job, which the plaintiff did, and 
to whom he sought to pass his right to the plant and materials.

There was judgment in favour of the execution creditor.
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B.C. K. V. liodwell, K.C., and //. IV. R. Moore, for Uplands, Ltd.
S. c.
1913

//. A. Maclean, K.U., F. Higgins and H'. //. liullock-Webstcr, 
for judgment creditor.

(•OOIlACRK.

Gregory, J. :—This is an interpleader issue brought about 
through the seizure by the sheriff of certain goods of the Anderson 
Co., which was building roads, etc., for the plaintiff. By agree­

Gregory, J. ment between the parties the goods claimed by both plaintiff 
and claimant were sold by the sheriff.

There has been some discussion as to the sufficiency of the 
issues as drawn up, but I understand it has been agreed by all 
parties that I shall determine the real issue, namely, who is en­
titled in the circumstances to the proceeds of the sale by the 
sheriff?

In the plaintiff’s contract with the Anderson Co. it is provided 
that upon abandonment of the contract by the company, etc. 
(which contingency has happened) “then the company . . .
may enter upon the said works and may itself use the material 
and plant u|)on the premises for the completion of the works and 
employ any other contractor to complete or may itself complete 
the works,” etc.

This is the only clause in the contract in which the word 
“material” is used, and it seems clear to me that materials must 
mean materials which could be used in the actual work of the 
Anderson Co., and can in no way apply to kitchen plant and 
supplies which the company for its own convenience had in con­
nection with its business of carrying on a boarding house for its 
own men. However, it seems unnecessary in the view I take 
to make any special finding on this point.

The Uplands Co. could have no letter right to any materials 
than the language of the contract gives it, and it seems to me that 
the contract itself limits the right of the Uplands Co. to the use 
of materials and plant by itself, for the contract says “may itself 
use the materials and plant.” The words following appear to 
me to give it a right to have the work completed by another 
company or contractor, but do not in any way give it the right 
to pass to such company or contractor the right to use the materials 
and plant of the company. If this is so, what right can the 
plaintiff now have to the proceeds of sale? The plaintiff at best 
had an option to use or not to use the materials, etc. It exercised 
that option when it let a new contract, which it did as soon as 
it possibly could after the abandonment of the contract by the 
Anderson Co. and the sheriff actually sold the grods to the new 
contractor after he had made his contract with the plaintiff 
company.

It is evident, therefore, that the plaintiff does not itself seek 
or intend to use the materials, and if the materials were back 
in place to-day, it would, I think, in the circumstances, have no
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right to retain them as it has already let a contract for the same 
work to another company. The plaintiff’s contention really 
amounts to this, that it has the right to let the contract to a new 
contractor, then itself sell tin- plant and materials and bring the 
proceeds into its account with the Anderson Co. I cannot see
that the language of the contract gives them any such privilege. 
It falls far short of the clause usually inserted in such contracts.

In Hawthorne v. Newcastle, <tc.,l{. Co., 3 Q.B. 734, 2 By. à (\ 
Cas. 288,9 L.J.Q.B. 385, referred to in the brief at p. 732 of 3 Q.B.. 
it is clear that the company itself undertook to use the materials 
and the language of the contract in that case was very similar 
to the one now under consideration. While in that case the 
defendant succeeded entirely on its claim, it is only by reason 
of the particular form on the pleadings that it succeeded as to 
some of the plant, etc., in The ease of linker v. dray,
17 C.B. 462, 25 L.J.C.P. 161, referred to by Mr. Maclean, seems 
to me to be very much more in point.

Mr. Bod well's criticism of that case is that it is merely an 
interpretation of the statute, 12 and 13 Viet. ch. 106, sec. 144, 
but that statute does no more for an assignee in bankruptcy 
in passing on a bankrupt’s right to any property passing to him 
than a judgment creditor receives when he obtains judgment. 
It is true that the title does not actually pass, but the judgment 
creditor can in such case seize every interest in the property the 
judgment debtor had at the time. In this case it appears that 
the sheriff seized more than he was entitled to. On the other 
hand, the plaintiff company apparently claimed more than it 
was entitled to, one seizing and the other claiming the entire 
property, but in view of what I have already stated, it is unneces­
sary to consider the effect of these respective claims. Judgment 
will therefore be for the execution creditor, and, as to the question 
of costs, I will hear the parties, unless they can agree that in the 
circumstances they should follow the event.

Judgment for execution creditor.

HARMONY PULP CO. v. DeLONG.
Nom Srotia Bupreme Court. Trial boforr ItuKuril, ./. June 11. 11113.nom orouo i*uprrtnr vowrr. iron urjorr nuHKrn, ./. ,/unr 11, iju.j. ^

1. Co-TKXANCY (§ III—18)— AcCOtXTIXU—I’SK OK PROPKBTY IIY CO-TKXAXT. 1913
One co-tenant i* not answerable to another co-tenant for profit* —-

from the operation of a mill, where 'the latter, who was not pro- Jane 11. 
vente»! from uaing the mill to the same extent as the ilefemlant hail 
he so desired. would not contribute toward* the cost of putting the 
mill in order so that it could Ik» used.

|llrmld'Hon v. Eanon, 17 Q.B. 701, referred to.]

Action to require a co-tenant to account for profits from 
the use of property held in common.

Statement

D-D



410 Dominion Law Reports. 112 D.L.R.

N.S.
6. C.
1913

Harmony 
Pl'LP Co.

DeLono,

Judgment was given for the defendant.
T. ,/. raton, K.C., and U. R. II. Robertson, for plaintiff.
W. L. llall, for defendant.

Russell, J. :—In this case the defendant and the plaintiff 
company became equally entitled as tenants in common of a 
sawmill. Their title is defective and it is not certain that they 
have anything beyond the right to have the mill on the stream 
and use it there subject to an indefinite obligation to do certain 
sawing for the owners of the fee simple from whom they are 
unable to obtain a deed of the land.

The way the plaintiff company came into the business was 
that they desired to procure certain flowage rights from the 
brother of the defendant who was a part owner with the defend­
ant of whatever property had been conveyed in the mill. This 
brother would not convey the flowage rights unless the com­
pany would take the mill or rather the rights that their grantor 
had in the mill, hut the company had no use for the mill and 
no desire to be concerned in it. The defendant made consider­
able expenditures—quite heavy expenditures—in putting the 
mill in order and proceeded to use it sawing lumber for himself 
and others and receiving pay for his services, of which the plain­
tiff company now demands an accounting.

I think it is very probable that an accounting would shew 
that the defendant had not received more than a fair remunera­
tion for his work. But I do not think the plaintiffs are en­
titled to any account. They had no use for the mill and made 
no demand for the opportunity to use it. They declined to 
contribute anything to the cost of putting it in order to be 
used. They had the same right to use it as the defendant had, 
and if they had used it would have been under no obligation to 
account to him. They have not been ousted and have not been 
prevented by the defendant from using the mill to the same 
extent that he had used it himself.

In Hend(thun v. Eason, 17 Q.B. 701, it is said that if there 
are tenants in common and one tenant alone occupies the pro­
perty he is answerable as bailiff to his co-tenant in an action 
of account if he receives more than his share, but not otherwise.

He docs not receive more Ilian cornea to his just share if he merely has 
the sole enjoyment of the property, even though by the employment of 
his own industry and capital he makes a profit by the enjoyment ami 
takes the whole of such profit.

I quote from Mews’ English Digest, vol. (J, pp. .‘140, 341.
There is a claim for partition of the property, and to this I 

think the plaintiff company is entitled.
The costs of the partition will Ik* equally divided between the 

parties, and the defendant will have the costs of his defence to 
the claim for an account.

Judgment for defendant.
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WORTH ». YORKSHIRE INSURANCE CO. N.S.

Xova Scotia Supreme Court. Trial before RuhhcII, J. July 15, 1013. S. C.

1. Insurance (8 III B—100)—Concurrent insurance — Notice after
PLACING SECOND POLICY. jujy j

Notice that additional in sura nee has Immmi placed on insured property 
is a HUtlicient compliance with a condition of another policy that 
notice should lie given of the insured's intention or desire of effecting 
further insurance.

Action by plaintiff to recover the amount of loss on a fire in- Statement 
su ranee policy issued by the defendant company.

The main defence was that the policy was avoided by a sub­
sequent insurance effected by plaintiff with another company 
without notice of intention to effect such insurance as required 
by the conditions of defendant’s policy.

Judgment was given for the plaintiff.
('. J. Burchcll, K.C., for the plaintiff.
II. Mellish, K.C., for the defendant.

Russell, J. :—The plaintiff was insured by the defendant ruh*h.j. 
company against fire for $500. The policy was subject to the 
following statutory conditions:—

The insurcrer is not liable for loss ... if any subsequent Insur­
ance in effected by any other insurer, unie*» and until the insurer assents 
thereto, or unies» the insurer does not dissent in writing within two weeks 
after receiving written notice of the intention or desire to effect the sub­
sequent insurance, or doe* not dissent in writing after that time and lie- 
fore the subsequent or further insurance is effected.

Any written notice to an insurer for any purpose of the statutory 
conditions, when the mode thereof is not expressly provided, may Is* by 
letter delivered, etc., or by such written notice given in any other manner 
to an authorized agent of the insurer.

The plaintiff was subsequently insured for $300 in the Pala­
tine Insurance Company and a notice in writing was sent by 
O’Connell & McNeil, general agents, to the agent at Glace Ray of 
the defendant company in the following terms;—

Please note that we have placed $300 on stock of Mrs. A. Worth, New 
Waterford, which amount is concurrent with your policy 1374278 $500 July 
5th, 1012.

It is admitted that this notice was given under instructions 
from the plaintiff, but it is contended that this is not such a, 
notice as is required by the condition and that the notice to be 
given must l>e notice of an intention or desire to effect the subse­
quent insurance, whereas the notice given in this case was notice 
of the fact that an insurance had actually been effected. The 
concluding words of the condition are pressed as indicating this 
meaning.
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I think this construction is too narrow. The insured does give 
notice of her intention or desire to effect insurance when she 
gives notice that insurance has been effected. The greater in­
cludes tin* less. She must have intended to insure when she did 
actually insure, and notice of the fact of such insurance is, there­
fore. notice of such intention. The insurer had two weeks in 
which to express his dissent, in which case he would not have been 
liable on a fire subsequently occurring. In the case of a suhse- 
qu insurance which is only desired or intended, and not 
acti effected, the insurer’s period for dissenting is extended 
indefinitely, provided it is given before the insurance is actually 
effected. 1 think this construction gives full effect to the expres­
sions on which reliance is placed by the defendant and thalt 
it is a fair interpretation of the condition.

1 also think that the insurer received written notice in one of 
the modes prescribed by the condition relating to the manner 
of notification, i.r., by a written notice to an authorized agent of 
the insurer.

Judgment for plaintiff.

ALTA.

8.C.
1913

July l.V

Statement

DECREAN v. VANCANNEYT.

Alberta Huprcvir Court. Trial before Heck, ./. July 13. 101.1.

1. Depositions ifi III—12)—IsHeovi.AiiTii£s—Objections—Time to make 
—Delay.

Two months’ delay in moving to suppress a deposition for liarmlet* 
irregularitie* in taking i* fatal.

Motion to suppress a deposition for irregularities in taking 
the deposition not going to the substance thereof, made more 
than two months after it was filed.

The motion was denied.
E. It. Edwards, K.C., for plaintiff.
Frank Ford, K.C., for defendant.

Reck. J. :—This case came on for trial by Simmons. J., with­
out a jury. Mr. PM wards, K.C., for the plaintiff moved in 
pursuance of a notice of motion served on the defendant’s 
solicitor on June 2d, 191 d, to suppress the depositions of the 
defendant and his son, taken under an order da* d December 
2d, 1912, and returned and filed with the clerk on April 15, 191d. 
The noticp is that the plaintiff will object to the evidence of 
Charles Vancanneyt and the defendant, purporting to have been 
taken under the commission or order herein dated December 2d, 
1912, being read at the trial action, and will apply before
the Judge presiding at the trial to have the same set aside on 
the ground that the return to the said commission or order

7
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does not shew that the terms of the said commission or order 
have been complied with, and amongst other things the same is 
defective in the following particulars :—

1. The same does not shew that the order, together with the 
certified copy of the pleadings, was translated from the English 
language into the Belgian language as hv the said order provided.

2. The return does not shew that the evidence was taken in 
the French language, or in the language of the witness in short­
hand by some competent person named by the commissioner, 
and the said evidence has not been transcribed and certified as 
by the said order required.

3. The said return does not shew that the said transcription 
has been translated from the Belgian language into the Knglish 
language by some competent person named by the commissioner, 
and has not been certified as to the correctness of such trans­
lation, or certified by the commissioner as by said order required.

4. The said evidence and the evidence in the Belgian lan­
guage. and the documents therein referred to, were not sent by 
the said commissioner enclosed in a cover to Alex. Taylor, Ksq., 
clerk of the Supreme Court of Alberta, under the seal of the 
said commissioner, as required by the said order.

5. The said return does not shew that the oath was adminis­
tered to the stenographer as by the said order required.

6. The said return does not shew that the oath was adminis­
tered to the translator as required by the said order.

7. The said return does not shew that the said commissioner 
took and sulmcrihed the examiner’s oath as required by the 
said order.

As far as appears the return of the commissioner or exam­
iner consisted of the following papers enclosed in an envelope 
hearing the inscription : “Envoi de Mr. Octave Desmarez. Avocat, 
Court rai :—Registered. Mr. Alex. Taylor, clerk of the Supreme 
Court of Edmonton, Edmonton. Alta., Canada, Papiers d’af­
faires,” namely, first, depositions, undoubtedly, the originals, 
in French, by way of question and answer of each of the two 
witnesses; second, two papers intended to In* mere translation 
into Knglish of these depositions, and of the certificates and 
signatures attached, hut certified only as follows: “For a true 
copy ; (signed) J. Chas. Waernepoet,”—with nothing to indi­
cate the capacity in which Mr. Waernepoet certified ; third, two 
exhibits referred to in the depositions, and identified by number 
and a memorandum signed by the examiner; and, fourth, a 
covering letter from the examiner.

A careful examination of these papers, and a comparison of 
them with the order, leaves all the objections taken well founded 
in fact. The plaintiff was not represented on the examination, hut 
it is not suggested that this was owing to any default on the

ALTA.
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can.nkyt.

Beck, J.
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defendant’s part. Should I give effect to them? The settled 
practice seems to be:—

1. Objections to the method of executing a commission or 
order for examination or to the form of its return by reason of 
non-compliance with the directions of the commission or order 
which result in mere irregularities, will not lx» given effect to, 
except upon a substantive motion to suppress the depositions: 
drill v. (inn ml Iron Serein Colliery Company, L.R. 1 (M*. 600; 
Clavcrie v. dory, 4 Terr. L.R. 470.

2. Generally speaking, taking part in the irregularity with­
out them taking and persisting in the objection, will lie deemed 
a waiver of the irregularity: Whyte v. Ilnllrtt, 2* L.J. Kx. 208.

3. Even on the motion to suppress it is not every irregular­
ity that effect will lx» given to. Directions in the commission or 
order as to the mode of procedure are to be looked upon as 
directory only, and if it does not appear that harm may have 
been done by non-compliance with the directions, the depositions 
will not be suppressed; but if it appears that non-compliance has 
worked an injustice, either they will be suppressed or some 
other suitable remedy supplied: Hodges v. Cobb, L.R. 2 Q.B. 
652. 36 L.J.Q.R. 265, 16 L.T. 792, 15 W.R. 1038, 8 B. & S. 583.

4. The application to suppress on the ground of irregular­
ity must lx» made within a reasonable time, and before the party 
applying has taken any fresh step after knowledge of irregu­
larity : rule 539, Eng. 0. 70, rule 2.

5. Though a motion to suppress is proper, it is not necessary 
where the objection is one of substance and not merely of form ; 
as for instance, where the person taking the evidence is not auth­
orised by the commission or order to take it: drill v. den. Iron 
Screw Colliery Co., L.R. 1 C.l\ 6(H); Wilson v. Wilson, 9 P.D. 8, 
49 L.T. 430, 32 W.R. 282; Clavtru v. dory, 4 Terr. L.R. 470, 
or where, owing to the omission of notice of the examination, a 
party has not had an opportunity of cross-examining the witness : 
Scot! v. Van Vandau. 8 Jur. 1114.

Applying these rules to the matter in hand. I am of opinion 
that the objections relied on are based only on irregularities, and 
not on matters of substance ; that it does not appear that any 
harm has been or may have lx»en done by non-compliance with 
the directions of the commission or order; that the delay in 
moving to suppress has lx»en unreasonable; ami I therefore hold 
that, as against the object ions raised on the motion to suppress, 
the depositions of the witnesses are admissible. I will, therefore, 
fix a day for proceeding with the trial of the action upon appli­
cation by either party.

Motion denial.
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CHIPMAN v. TOWN OF YARMOUTH.
.Vorfl fientia Supreme Court, Sir Charles Toirnsluml, C.J., ami Meagher, and 

Drymtale, JJ. April 12, IM.'t.

1. Pabtikb (9 HI—12u)—Action aoainnt town -Ilm sAi, ok coi ncii. to 
I1KFKM)—INTEHVKMTION II Y II AT Kl* A Y KR.

The mayor, h* such uml an a ratepayci, may properly In- given h*ave 
to iotervciw for lia- purpose of defending an action against a town 
where it is a re.iwmahlc assumption that the council's refusal to 
ilvfvml is not a hum) fide exercise of discretion.

| Uacilrcith v. Hart. SO Can. S.C.Il. 057. applied.]
Appeal from the judgment and order of Russel I, J., made 

February 1. 19L1, by which Samuel C. Hood, mayor of the town 
of Yarmouth, wax given leave to intervene on behalf of himself 
and dissenting ratepayers and defend the action.

The action was brought by plaintiffs to recover from the town 
the amount of an account for professional services rendered in 
connect ion with the enforcement and carrying out of the pro­
visions of the Canada Temperance Act. Plaintiffs’ account was 
passed for payment hv the town council, hut payment was re­
fused by the mayor on the ground the town was not liable for 
the account, among other reasons. Iiecause it was incurred with­
out the authorization of a vote of the town council.

The was dismissed.

The judgment appealed from was as follows:—
Russell, J. :—When I dismissed the application of the mayor 

to he permitted to defend this action. I felt that the situation 
was a hard one for the ratepayers, if any. who were objecting 
to the proceedings of a majority of the council. The legal adviser 
of the town is interested adversely to the defendant in the 
action and Is driven to the position, for which, of course, no 
blame attaches to him, that he is obliged to advise on both sides 
of the ease. The town as a party to the suit is in fact without 
counsel. If a judgment by default had been entered up, it seems 
pretty clear to me that I could entertain .a motion properly 
launched to set aside the default at the instance of any ratepayer 
shewing himself to he aggrieved. Hawkins. .1., in Jacques V. 
Ilormon, 12 Q.B.D. RU». 141. said that the rule giving power 
to set aside a judgment by default had no limitation as to the 
persons who might apply to set it aside. The obligation to 
pay a proportion of the amount involved is under the ease of 
MacHrcith v. Hart, :t!t Can. S.V.R. 1557, such a special interest 
as would give him a locus si ami i without the intervention of the 
Attorney-General. It seems to me to follow from this that if 
after a judgment by default I could open it up and allow the 
present applicant to intervene it must In* a regular procedure to 
allow him to intervene now, and not wait till the horse is stolen 
before locking the stable door.

NS.
S. C.
1013

Statement
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lf. S. It must certainly be better for the interests of all concerned
8.C.
1013

to contest the questions at issue in the present suit than to drive 
the parties to an injunction and involve them all in unneeessary

ClIlPMAN

Town ok 
Yarmouth.

expense. There are some items in the act omit sued for that are 
fairly open to the challenge that they are ultra vins. 1 under- 

it to be conceded that if these items are ultra vins they 
do not come within the principle that the discretion of the town
council must be a finality. This in fact had to be conceded, but 
it was suggested that if necessary the plaintiff would abandon 
those items rather than have the whole account delayed. Rut 
the dittieultv here is that they have not been abandoned, and the 
onus is thrown upon me of deciding whether they are ultra vins 
or not. Mr. Ralston, for the town council, contends that they 
may fairly, under the circumstances, be considered intra vins 
as expenditures properly incurred in the enforcement of the Act. 
And 1 am not prepared to say that they may not Im*, nor do 1 
wish to pronounce any opinion adverse to any part of the plain­
tiff’s claim. In view of the fact that the town, as a town, is in 
his particular case inops von si Hi, from the circumstances already 
referred to. 1 think that the mayor should have leave to intervene 
as proposed on behalf of himself and the dissenting ratepayers, 
if any, of course at the peril of costs.

The costs of the abdication will be for the present reserved, 
and 1 assume that they can Im* best dealt with after the trial.

IV. E. Hoscoe, K.( '., for appellant.
S. Jvnks, K.C., Deputy Attorney-General, for respondent.

Dryedile. J.
The judgment of the ( ourt was delivered by
Drykdalb, J. :—This appeal involves an ion by

Samuel C. Hood, as mayor and a ratepayer of the defendant 
town, to intervene and defend the action brought by plaintiff 
against the town. The town council refuses to defend, and Mr. 
Hood applied at <’hamliera to Mr. Justice Russell to Im* allowed 

rveue, ami that learned Judge on February 1. 191 J, granted 
an order permitting the said Hood to intervene, and, upon put­
ting up security for costs, to defend the action in the name of 
the town on behalf of himself and other ratepayers. From such 
order an appeal was taken and argued before us.

The action is upon a bill of costs rendered by the town solici­
tor for services in respect of which the town Is said to be liable. 
The town council, by a majority vote, admit the claim and re­
fuse to defend. It was argued that if the town council exercised 
a bonâ full discretion in respect to the payment of said bill, 
and as to the amount thereof, such discretion should not and 
could not be interfered with. The whole question turns upon the 
bona fitlts of the council's action. If an outside solicitor rendered 
a bill such as we see in this case, a council doing its duty would.

69

51
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I think, refer the hill to its own solicitor for examination and 
report. Here we have the town council, if a reference at all 
took place, referring the solicitor's hill to himself, and when the 
mayor desires to intervene and contest the account, or portions 
of it, objecting to any defence or judicial determination of the 
various amounts claimed.

It is contended by Mr. Hood, on behalf of the ratepayers, that 
some of the items claimed for are ultra vires of the council, even 
if authorized, that others come within the ordinary duties of 
the town solicitor, and should not properly 1m* the subject of a 
special charge against the town, and that, at least, there should 
be some judicial determination before the account is made the 
subject of a resolution for payment.

I am of opinion these questions should not be determined on 
this motion, but should be settled in the action. The questions 
raised are very arguable, and I think should be determined upon 
trial of the action. The mere fact that the plaintiffs should not 
occupy a double capacity, namely, that of plaintiffs and of ad­
visers of the council, taken together with the items of the ac­
count, and the action of the council thereon, raises a just, and, I 
am obliged to say, a well-founded suspicion that the action of 
the majority of the council in refusing to defend was not a bona 
fate exercise of discretion of a matter within their control.

It is apparent, I think, that there ought to he a judicial ad­
justment of the claim, and I am of opinion that Hood, as a rate­
payer, has standing to intervene under the circumstances dis­
closed in this case. Macllreith v. Hart, dît Can. K.( \R. 657, seems 
to me to settle the ratepayer's right to so intervene.

I think the order of Mr. Justice Russell was properly made, 
and that the appeal should be dismissed with costs.

Appeal dismissed.

N.S.
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Dryedsle, J.

KIDD v. NELSON. BC.

Ilritinb Columbia Court of ijypral, 1 Inrilonnhl, CJ.A., Irving. Martin, 
and tlallihrr. JJ.A. dune 5, 1913.

0. A.
1913

1. Fraud and décrit (fi IV—15)—Sale or mercantile burines»—In no
CENT MISREPRESENTATIONS—RELIANCE ON EFFECT.

Misrcpn'Hcntntion*. nltlimigli innocently nnule by the seller of n 
mercantile buxines*, ns to the volume of bu*ines* «lone in tli«- past, and 
a* to the probable future increase*, will vitiate tlw? sale, if the pur­
chaser relieil thereon.

Appeal by the defendant from a judgment against him in an 
action for the specific performance of an agreement to transfer 
company shares to the plaintiff in consideration of the Nile of a 
business to the defendant, which he claimed was induced by the 
plaintiff’s false representations as to the volume of business 

27—12 D.L.R.

Statement
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BC- done in the past, and as to the probable future increase of the 
(TI trade.
101.1 The judgment appealed from was varied.

Nelson.

E. I*. Davis, K.C., for defendant, appellant.
Ilousscr, for plaintiff, respondent.

Macdonald, ■C.J.A. :—The Court is unanimous in thinking
Macdonald,

C.J.A. that the contract ought not to stand because of the misrepresen­
tations of the plaintiff ; and that the judgment below, which held 
that the contract had been broken by the defendant is erroneous. 
The present situation has been brought about by the plaintiff’s 
own misrepresentations, which we will assume, for the purposes 
of this discussion, were innocent misrepresentations.

The only other (pi est ion then is what directions ought we 
to give to the Registrar, to whom it should be referred to ascer­
tain what, if anything, ought to be paid by the defendant to 
the plaintiff by reason of deliveries of tea, or of transactions 
between them while the arrangement lasted. There is to be no 
delivery or transfer of the shares, and there is to be a release 
from the obligation to take over orders which were given by the 
plaintiff to persons supplying the tea. As to the third point, 
there should be a reference.

The appeal will be allowed with costs, and the order below 
varied in the manner indicated. The question of the costs of the 
trial will lie left to the Judge of the Court below, to be fixed after 
the reference, that is the question of the costs below, including 
the costs of the reference.

Judgment varied.

B.C. FRY v. YATES.

8.C.
ISIS

Iti ilinh Columbia Supieme Court. Trial before Clement, ./. June 111, 1013.

1. Principal and agent (8 HI—34)—Liability ok agent to principal

June 10.
FOR FRAUD.

One employed to ascertain the lowest price for which property mny 
lie purchased, who deceives his principal and induce* him to pay more 
than the owner of the property was willing to accept, is answerable !<• 
his principal for the dinference.

[Hutehinton v. Fleming, 40 Can. S.C.K. 134, followed.]

Statement Action by a principal against an agent to recover for fraud

Clement, J.

in inducing him to pay a greater price for property than its 
owner was willing to accept.

Judgment was given for the plaintiffs.
W. B. A. Bitchir, K.C., and IV. C. Brown, for the plaintiffs.
IV. S. Dem on, for the defendant.

Clement, J. :—I find as a fact that the defendant agreed to 
act as agent for the plaintiffs in ascertaining the lowest price at

Clement, J.
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which the property in question could he bought from the owners, B ^
and agreed in effect to afford them an opportunity to buy at such s q
lowest price. I further find that he deceived the plaintiffs in this 1013

respect, and upon the representation (false in fact) that #90 ——
per foot was such lowest price, induced them to pay that price, * “Y
instead of $75 per foot which was in fact the price tin* then Yates. 
owners were willing to accept. j

On these facts it seems to me that Hutchinson v. Fleming, 40 
Can. S.C.R. 134, is authority for the proposition that the 
plaintiff's claim to recover the extra #15 per foot from the 
defendant is well founded, “either on the ground of agency, 
or of deceit per Idington. J„ at p. 136.

There will he judgment, therefore, for the plaintiffs for 
#7.211.25, with costs.

Judgment for plaintiffs.

DOUGLAS BROS. v. THE ACADIA FIRE INS. CO. N. S.

.Vara Scotia Supreme Court. Trial before Itunnell. ./. July 16. 1013. S. C.

1. Principal and aoknt ( g III—30)—Compensation—Basis—<1 ex krai, 1913
1 Ssl IUM i: V,l \ I. --------

Only lotsos pair! during the year for which settlement i* made. ',u •' *' 
and not tho*e *u «tallied but not yet paid, are within the purview 
of a contract of agency providing that the general agent of an 
insurance company shall receive a |iereentage of the net annual profits 
from business in hi* territory, to Ik* ascertained by deducting losses 
paid and expense* from the gross income from such business, where it 
apjienrs that the agreement contemplated a conventional net profit ns 
a convenient basis of computation and adjustment.

Action by plaintiffs to recover nil amount claimed as com- statement 
mission for services rendered ns agents for the defendant com­
pany, tried before Russell, J., at Halifax.

Judgment was given for the plaintiffs.
T. S. Rogers. K.C., for the plaintiffs.
J. L. Ralston, for the defendant.

Rvsrell, J. :—The plaintiffs entered into a written agree- buwii. j. 
ment with the defendant company to net as sole agents of the 
company for the United States, excluding San Francisco, to 
accept proposals for insurance, etc. They were to open an 
office in New York and promptly report all policies issued and 
all renewals by daily report through the Amherst office. The 
question in this ease is as to the remuneration for their services, 
the provision ns to which is as follows :—

“Said Douglas Brothers to receive as compensation 25% of 
the gross premiums received by them, less return premiums and 
rebates and an additional \5'/, on the annual net profits arrived 
at by deducting from the gross premiums all return premiums,
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rebates, losses and loss expenses paid and all commission (in­
cluding profit commission) and any other allowances made said 
Douglas Bros.”

The defendant company contends that the additional 15% 
on the amount of net profits, payable to the plaintiffs is sub­
ject to a deduction for all losses incurred in respect of the 
policies issued during the year for which the net profits are to 
be computed. Plaintiffs on the other hand contend that de­
fendants can only deduct the amounts of losses paid by the 
company during the year for which the net profits are ad­
justed; though they suggest the possible extension of the term 
“paid” so as to cover all losses incurred during the year 
although the same may not have been paid until after the end of 
the year.

Plaintiffs’ and defendant’s views are both reasonable and I 
find it difficult to choose between them. I incline to think that 
the key to tin* solution is fourni in the word “annual.” It 
seems to me that the parties contemplated an annual adjustment 
of the plaintiffs’ remuneration and therefore an annual ascer­
tainment of the net profits on which the 15% was to be allowed. 
This would not be possible under the defendant’s construction, 
as there might be outstanding liabilities—indeed there would 
always be outstanding contingent liabilities on unexpired poli­
cies, and it would never be possible to adjust the 15% on the 
net profits until all the current policies had run out. Some of 
these would be three year policies or policies for longer periods 
and the ascertainment of the plaintiffs’ remuneration would 
therefore be impossible until the latest period of expiration. 
And it must also be remembered that the parties were providing 
for an indefinitely long engagement and under such an engage­
ment the results would be the same in the long run whichever 
way the provision should be read. If the plaintiffs received in 
one year their 15% in respect of policy on which there was an 
eventual loss, that loss would have to lie deducted from the profit 
column in the adjustment of the next year’s business, or rather 
the business of the year in which it occurred.

The defendant’s method of arriving at the compensation is 
the same as if the word “annual” had not been used, and it 
seems to me, therefore, that this word would not have been used 
by the parties if an annual ascertainment, adjustment and pay­
ment of the 15% had not been intended.

1 have said that the parties contemplated an indefinite con­
tinuance of the engagement. If the engagement should con­
tinue until all the policies ha<l run out the remuneration pro­
vided for under this term—I mean the 15%—would be a per­
centage on the actual net profits. But I think it is also a fair 
argument that the parties did not have in mind the actual net
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profits hut a percentage on a conventional not profit to he 
computed in the particular manner pointed out in the agree­
ment, that is, by deducting from the gross premiums for the 
year all return premiums, rebates, losses paid, etc. Among the 
items to he deducted is the profit commission if any allowed 
to the plaintiffs. It is contended by defendant’s counsel that 
this very 15' ; is itself a profit commission and among the things 
to he deducted in ascertaining the net profits. I thought at the 
argument that this could not he possible—that the defendant’s 
proposition involved a contradiction in terms. But on further 
reflection Ï see no difficulty. It certainly does come within the 
fair definition of a profit commission. True enough it is an 
unknown quantity, hut I think it is not unknowable. I think 
it can be ascertained in the manner following: We will assume 
the gross premiums and the deductions to be made as follows:—

Gross premiums ............................................ $30,000
Return premiums ................ $ 4,000
Commissions ........................... 6,000
Losses paid ............................  10,000

We do not know the profit commission and will therefore 
represent it by x ; and we will then have the following equation : 
$30,000— ($4,000 + $6,000 + $10,000 + x)= net profits.

Fifteen per cent, of the net profits is the amount of plaintiffs’ 
profit commission. Therefore fifteen hundredths of the above sum 
will be equal to x. The ascertainment of the value of x from the 
equation is the work of a schoolboy and therefore I should prob­
ably not be able to do it correctly. Simplifying the figures, 
they would stand thus:
$30,000 — $20,000 — x —- net profits.
Therefore
15/100 of ($10,000 —x) = x.

Reducing the fraction to its lowest terms and clearing the 
equation of fractions we have:—
$30,000 — 3x = 20 x 
or 23x = $30,000

x = $ 1,305 profit commission.
If the actual losses paid and the other actual sums admitted 

are used in this way I think then? need be no difficulty in 
arriving at the profit commission that must be allowed to the 
plaintiffs.

The conclusion 1 arrive at, not without serious doubts, is 
that the 15% is to be computed annually on an amount to In» 
ascertained by deducting from the gross premiums the rebates 
and losses paid during the year and the profit commission being 
the 15% of the net profits.

I had some doubts whether the term “paid” should not be 
extended to cover losses incurred during the year although paid
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nt it hi r date, but 1 think that if tin* parties had meant this 
they would have said it. 1 think they had it in mind that in 
the case of a loss incurred during one year and paid the year 
after the company would get the benefit of this credit in the 
following year, and they did not consider or provide for the 
contingency of a termination of the agreement before they 
could state an account into which such a loss would enter.

Judgment for plaintiff.

WHARTON v. JOHN DEERE PLOW COMPANY, Ltd.

Hrilish Columbia Supreme Court, (Iregory, ,/. May 2(1, 1913.

1. Injunction i§I<;—90)—Kxthatkovixcial cubidbation iioinu iiusi-
NKHH WITHOUT Ut’KNHH—ItllillT OK BHAKkIIOWIKB TO ENJOIN.

A aharchohlcr of mi incorporated company organized under the 
Com punk* Act, K.S.C. 11HN1, vli. 79, has a right of action to enjoin 
it from doing liu*ine*a in ltriti*h Columhia without having l**en 
licetmed or registered in that province a* required by 1L8.B.C. 1911. 
vli. 39. as ho didng would eon*titute an illegal act on the part of the 
company.

Action by plaintiff, a shareholder of the defendant com­
pany, for an injunction restraining the defendant company 
and its directors, agents or representatives from carrying on 
business in the Province of British Columbia without a license 
as required by part VI. of the Companies Act, R.S.B.C. 1911, 
eh. 8».

The action was tried by Gregory, J., on May 2(1, 1913, on 
the admissions in the pleadings.

The defendant company was incorporated by letters patent 
issued by the .Secretary of State of Canada under the authority 
of the Companies Act of Canada, R.S.C. 1906, ch. 79, with 
head office at Winnipeg in the Province of Manitoba; and was 
authorized inter alia to carry on throughout the Dominion of 
Canada the business of dealers in agricultural implements, 
carriages, waggons and machinery and a general agency, com­
mission and mercantile business.

The Companies Act of Canada provides that:—
3. The Secretary of State may by letter* patent under hi* seal of 

office, grant a charter to any uumlicr of peremi* not le** than live, who 
apply therefor, cnn*tituting *uch |ier*on* and other* who have become 
Hubacrilicr* -to the memorandum of agreement hereinafter mentioned and 
who thereafter become *hareho!dcr» in the company thereby created, a 
body corporate and poli tie, for any of the purpoeee or object* to which 
the legislative authority «if the Parliament of Canada extend*, except 
the con*!ruction ami working of railway* or of telegraph or telephone 
line*, the bu*ine** of in*urance, the hu*ine** of a loan company and 
the bueinen* «if hanking and the i*sue of paper money.
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211 (8). Tliv company shall forthwith ii|ion incorporation umlcr this 
part, become and be vested with nil property and rights, real and personal, 
theretofore held by it or for it under any trust created with a view to its 
incorporation, and with all the powers, privileges anil immunities, re­
quisite or incidental to the carrying on of its undertaking, as if it was 
incorporated by a special Act of Parliament, embodying the provisions of 
this 'part of the letters patent and supplementary letters patent issued 
to such company.

It was admitted that the company had been and was carry­
ing on a part of its business in the Province of British Columbia 
and had been selling and dealing in agricultural machinery 
through persons residing and carrying on business in the pro­
vince of British Columbia acting as agents of the company.

The plaintiff alleged that such business was illegal as com­
ing within the prohibition of part VI. of the Companies Act of 
British Columbia, R.S.B.C. 1911, eh. 39. The sections in ques­
tion of which Act were as follows:—

2. Kxtra-provincial company means any duly incor|*oratcd company 
other than a company incorporated under the laws of British Columbia, 
or the former colonic* of Hritiah Columbia and Vancouver Island.

1.19. Kvcry extra-provincial eompany having gain for its purpose and 
object within the scope of this Act is hereby required to be licensed or 
registered under this or some former Aot. and no eompany. firm, broker 
or other person shall, as the representative or agent of or acting in any 
other capacity for any such extra-provincial company, carry on any of 
the business of an extra-provincial company, within the province until 
such extra-provincial eompany shall have lieeome licensed or registered 
as aforesaid.

197. If any extra-provincial company other than an insurance com­
pany. shall, without being licensed or registered pursuant to this or some 
former Act, carry on in the province any part, of its business, such 
extra-provincial company shall be liable to a penalty of fifty dollars for 
every day upon which it so carries on business.

HIM. So long a* any extra-provincial company remains unlicensed or 
unregistered under this or some former Aot, it shall not be capable of 
maintaining any action, suit or other proceeding in any Court in the 
province in respect of any contract mado in whole or in |«rt within 
the province in the course of or in connection with its business, con­
trary to the requirements of this part of this Act.

Provided, however, that upon the granting or restoration of the 
license or the issuance or restoration of the certificate of registration or 
the removal of any *ua|ien*ion of either the license or the certificate, 
any action, suit or other proceeding may In- maintained as if such license 
or certificate had been granted or restored or such suspension removed 
before the institution of any such action, suit or other proceeding.

170. If any company, firm, broker or other person acting a* the 
agent or representative of or in any other capacity for any extra- 
provincial company not licensed or registered under this or some former 
Act shall carry on any of its business contrary to the requirements of 
this part of this Act, such company, firm, broker, agent or other person
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A conijiany or society may not lx; incorporated nor may an extra- 
provincial company bo licensed or registered by a name identical with 
that by which a company, society or firm in existence is carrying on 
business or has been incorporated, licensed or registered, or so nearly 
resembling that mime as in the opinion of the registrar to In- calcu­
lated to deceive, except where such company, society or Hr in in exist­
ence is in the course of being dissolved or has ceased to carry on busi­
ness, and signifies its consent by resolution duly passed and tiled with 
the registrar.

The defendant company alleged that it had duly applied 
for a license in accordance with the provisions of the Act and 
had tendered payment of the prescribed fees but that the regis­
trar of companies had refused to issue the license. The defend­
ant company pleaded that the provisions of the Act, in so far 
as they purported to prevent the company from carrying on 
business in the Province of British Columbia in accordance with 
its letters patent and the Companies Act of Canada, were ultra 
vins of the legislature of the Province of British Columbia and 
of no force or effect.

The action was set down for trial on a motion for final 
judgment on May 26, 1913, on the admissions in the plead­
ings, the letters patent incorporating the company being ad­
mitted as an exhibit. By reason of the constitutional question 
involved, notice of the hearing was given by direction of the 
Court to the Attorney-General of British Columbia, but he did 
not appear.

//. S. Wood, for plaintiff.
Sir Charles Hibbcrt Tupper, K.C., for defendant.

Gregory, j. Gregory, J., at the close of the trial gave judgment restrain­
ing the defendant company and its directors, agents and repre­
sentatives from carrying on or continuing to carry on its 
business in the Province of British Columbia and from expend­
ing moneys in connection with such business until the com­
pany should have become licensed in pursuance of part VI. of 
the Companies Act (B.C.). Costs to the plaintiff. No written 
opinion was handed down.

Injunction granted.

[N.B.—An application is pending for leave to appeal direct 
to the Judicial Committee of the Privy Council from the above 
reported judgment.]
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KERR v. CANADIAN PACIFIC R. CO.

British Columbia Court of Appeal, Macdonald, C.J.A., ami Ireing, 
und <1 allihcr. .hi.A. April 11, 1913.

1. Railways i g II D—75)—Kibes—origin from locomotive—Inference.
The fact that no fire was seen at or near a railway track until 

twenty minutes after the passage of a railway locomotive which ha<l 
not been recently inserted, justifies an inference that the fire originated 
from sparks from such locomotive.

[Fan/uharaon v. Canadian Facifir If. Co.. .'1 D.L.R. 258. followed ; 
see also Railway Act. R.8.C. lfiOil, eh. 37. sec. 298. as amended.]

Appeal by the defendant from a judgment against it for a fire 
set out by sparks from a railway locomotive.

The appeal was dismissed.
E. V. Bod well, K.C., and J. E. McMullen, for defendant, 

appellant.
W. A. Macdonald, K.C., and IV. (I. Anderson, for plaintiffs, 

respondents.

Macdonald, C.J.A.:—I would dismiss the appeal. I do not 
see any real distinction between this ease and Farquharson v. 
Canadian Pacific 7i\ Co., 3 D.L.R. 258, that we have had 
before us. The only suggestion of difference in the evidence that 
is of material difference, which would justify us in interfering 
with the judgment of the learned trial Judge, is in connection 
with the condition of the engine. The Farquharson ease did not 
depend very much on that.

I think, under the circumstances of the case, having regard 
to the fact that persons were passing up and down very fre­
quently, and no tire had been seen by anybody until about 2 
o’clock on the afternoon of the 15th of June, at that spot or any­
where near it, having regard film to the fact that neither the 
engineer nor the fireman, nor any of the train crew of the train 
that is supposed to have set this tire, that is, the one drawn by 
engine 1401, had seen it, and the fact that twenty minutes 
afterwards, when the next train came by, there was a tire which 
was noticeable and seen by the engineer of that train, that the 
learned trial Judge was justified in drawing the inference that 
this fire originated from a spark from engine 1401.

I do not know whether any evidence was given as to the 
varying currents of wind there. It is somewhat difficult for per­
sons living in a level country to realise the frequent shifting and 
varying currents and cross-currents of the winds in localities 
where there are mountains, valleys, streams, canyons and that 
sort of thing.

B. C.
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Mardomild.
CJ.A.

Irving, J.A. :—I am of the same opinion. On the appeal from 
the learned trial Judge to this Court we have got to try the ease
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B. C. just as it was tried by him. I think that rule is well laid down in
C. A.
1013

Beal v. Michigan Central A'. Co., 1 O.W.N. 80, 19 O.L.H. 502. 
There was apparently no fire before 2 o’clock. There was no

Canadian

RA<Co.C

tire before the 13.45 train passed the place. Twenty minutes or 
half an hour later there was a fire.

Evidence as to the wind is always very unsatisfactory in a 
case of this kind. It is a difficult ct to remember. There
are varying currents in different places, and 1 do not think you

Irving, J.A. can attach very much importance to that. 1 do attach a good deal 
of importance to this fact, however, that it has not been shewn 
that engine 1401, which passed that place at 13.45. and which 
is suspected of having emitted the sparks, had been examined at 
Crow’s Nest.

I am satisfied with the decision of the learned trial Judge.
GaUihcr, J.A. Galliiibr, J.A. :—I would dismiss the appeal.

Appeal dismissed.

MAN. TYTLER v. GENUNG.
K.B.
1013

Manitoba King's Bench. Trial bejorc Galt, J. June 11, 1913.
1. Estoppel (g HI J—1-0)—By inconsistent acts—Contract fob sale 

of iand—Non-payment — Fokkclosvrk — Impossibility of
June 11.

Statement

PERFORMANCE.
A vendor who lias put it out of his power to deliver possession of 

land he mntravted to sell, and who refused to accept the remainder of 
the purchase money except on conditions he could not rightfully im­
pose. cannot foreclose the contract for non-payment of the purchase 
money.

[Ilipgrare V. Case, *28 Ch.l). 35tl, ami Ellis V. Itogcrs, 50 L.T.X.S. 
660, referred t«>. 1

2. Specific performance (|I K 1—30)—Contract for the sale of land
—Non-payment — Betterments—Readiness to pay.

Where a vendee, who had greatly increased the value of land bv 
his labour and expenditures, although he had not met his stipulated 
payments, was excluded by the vendor from the la ml because of such 
default, sjiecillc performance will Is* decreed, although the time for 
payment may not have arrived, where the vendor, who had received a 
substantial portion of all the crops raised on the land, refused to ac­
cept payment for the land, which the vendee was ready and willing to 
make, except on conditions he could not rightfully ini]M>sc.

3. Vendor and purchaser (8 IB—5)—Contract for the sale of land
—Ejectment judgment auainst vendee—Time of payment —
Acceleration.

The exclusion by a vendor of the vendee, by obtaining a judgment for 
possession in an ejectment action amounts to a demand for payment 
of the entire purchase money sufficient to permit the vendee to r<*deem 
without not ice, and to pay the balance of the purchase money, al­
though instalments of same hud not yet matured under the terms of 
the contract.

|Horill v. Exile, [181M1] 1 Ch. 048, referred to.]

Trial of action and counterclaim in respect of an agreement 
for sale of land.

Statement

85
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A. H. Huitson and 0. .4. Eakint, for plaintiff.
//. F. Maulson, for defendant.

Galt, J.:—This action was tried before me at Minnedosa on 
May 21st. The plaintiff claimed foreclosure of the agreements 
in question, while the defendant counterclaimed for specific 
performance. At the conclusion of the trial I expressed the 
view that the plaintiff was entitled to the usual judgment of fore­
closure, giving the defendant three months within which to 
redeem the property, and directing a reference to ascertain the 
amount payable by the defendant.

I did this upon the understanding that the plaintiff had 
expressed her willingness to treat all of the instalments provided 
for in her agreements with the defendant as being now due and 
payable, and that complete possession could be given by the 
plaintiff upon payment of her money. Mr. Hudson, senior 
counsel for the plaintiff, then returned to Winnipeg.

On May 23 this action was again mentioned in Court by- 
Mr. Eakins, junior counsel for the plaintiff, and Mr. Maulson, 
counsel for the defendant, Mr. Eakins stating that there was a 
misapprehension as to the consent supposed to have been given 
by the plaintiff to accept payment of instalments which had not 
yet fallen due. The plaintiff herself, being in Court at the time, 
stated that she was not willing to accept any of the instalments 
which had not yet matured, unless accompanied by pay­
ment to her of incidental expenses she had been put to for some 
years past in travelling from Guelph, Ontario, to Minnedosa, 
and otherwise, in protecting her rights under the agreements. 
This conditional consent of the plaintiff was further verified by 
the reporter. The agreements did not contain any acceleration 
clause. .

Counsel for the defendant objected to any such indemnity 
being imposed upon his client, and in the result 1 ruled that any 
directions for judgment which had been pronounced on May 
21st should be withdrawn, and, as Mr. Hudson was absent, tin- 
parties might put in brief written arguments dealing with the new 
aspect of the case.

It was also brought to my attention by counsel for the plain­
tiff, that, under the terms of a lease made by the plaintiff of the 
farm in question for the season of 1913, one Wilson had put in 
his crop for this year, and that it would be unjust that the de­
fendant should get the benefit of the crop in case he were found 
entitled and able to redeem the property. Mr. Maulson, on 
behalf of the defendant, consented to waive any claim to the 
crop, but in all other respects the rights of the parties hereto 
inter w remained unaffected.

In the written argument now furnished me by Mr. Hudson, 
I find the following statement:—

MAN.
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Quit, J.
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The plaintiff recognizes the equitable power of the Court and is willing 
to carry out the contract according to its terms, provided the defendant 
pays up the arrears with interest and costs, and subject to the rights of 
the tenant whom she has placed in possession. The defendant is not en­
titled to force the plaintiff to accept payment of the future instalments be­
fore maturity because the agreement contains no such provision and the 
authorities so establish. The phiintiff is willing to give a conveyance and 
take payment in full (providing this payment is made with interest, costs 
and incidental expenses), that is, moneys that she has actually expended 
in consequence of the failure of the defendant to carry out the terms of his 
agreement.

The defendant, on the other hand, contends that the plaintiff, 
by forcibly taking possession of the land and by leasing it, has 
repudiated her contractual liabilities, and that the Court has 
power under such circumstances to order the plaintiff to accept 
payment in full. The defendant also objects to pay the “in­
cidental expenses” above referred to. I am, therefore, obliged 
to consider the rights of the parties as they ap|H»ar on the plead­
ings and evidence.

The case of the plaintiff, set up in the statement of claim, may 
be briefly outlined as follows:—

3. On August 17, 1900, thj phiintiff sold to the defendant the north 
half of section 19, in township 15. range 21, west of the first principal meri­
dian. except a portion conveyed for a school site, for the price or sum of 
$6,(XX), payable ii ten equal annual instalments of $000 each on the 1st day 
of October in ea« Ii year, the first of such instalments to be paid on October 
1, 1908, together with interest at the rate of 7% per annum from September, 
1, 1900.

4. The said agreement provided that time should be of the essence 
thereof, and that on breach being made of all or any of the covenants, the 
said agreement should, at the option of the plaintiff, be void, and all pay­
ments made by the defendant should be retained by the plaintiff as and 
for liquidated damages and not as a penalty.

5. That defendant should be permitted to occupy and enjoy said lands 
until default; but that in the event of any breach of covenant it would bo 
lawful for the plaintiff to proceed against the defendant for recovery of 
possession of said premises.

0. The defendant made default in payment of both principal and inter­
est maturing under said agreement, and on November 2, 1908, another agree­
ment (agreement No. 2) was made between the parties, whereby the de­
fendant acknowledged that the sum of $7,120.45 was due from him to the 
plaintiff, and the plaintiff agreed to extend the time for payment, and 
that the same should be payable in instalments of $500 each, on the 1st 
day of October in each of the years 1909 to 1922 inclusive, and the balance 
on the 1st day of October, 1923; but that in other respects the provisions 
of agreement No. 1 should continue in force.

8. That defendant made default under agreement No. 2, and on April 
5, 1910, the parties entered into a further agreement (agreement No. 3) by 
which the defendant was continued in occupation of the land upon the terms 
that on or before the 1st day of October in each year he would deliver at 
an elevator at cither Cardale or Bromley in the name of the plaintiff, all 
the crop grown upon the said land forthwith after the threshing thereof.
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0. The defendant failed to carry out the terms of said agreement No. 3 
ami on June 15, 1912, the parties entered into a further agreement (agree­
ment No. 4) reciting, amongst other things, that whereas the party of the 
second part (the defendant) has failed to carry out the terms and conditions 
of both the said last mentioned agreements and the party of the first part 
(the plaintiff) is entitled to cancel the sale to him of the said land: and 
whereas the party of the second part has requested the party of the first 
part to give him further time. Now therefore this agreement witnesseth 
that the party of the first part doth hereby agree with the party of the sec­
ond part that she will give him till July 1. 1912, to pay to her the sum of 
$s(K> on account of the arrears due under said agreement, and that in the 
event of said payment being made, the party of the second part may con­
tinue to occupy and enjoy said land until further default is made. The 
said party of the second part covenants with the said party of the first 
part that in the event of his failing to pay the said sum of $800 upon said 
1st day of July, 1912, as hereinbefore set forth, he will forthwith peaceably 
and quietly give up possession of the said land and all claim thereto.

13. The plaintiff sets out an account of all moneys claimed by her down 
to (letober 1. 1912,amounting in all to $2,553.10.leaving the sum «if S5.12ii.45, 
as being the amount still to mature under the agreement of November 
2, 190S.

The plaintiff claims a reference to take an account of what 
is overdue, and that a time may he fixed for payment, together 
with costs, and in default that all payments heretofore made 
hv the defendant may he forfeited and the agreement rescinded, 
and that the defendant may stand absolutely debarred and 
foreclosed from all right, title, interest and equity of j i
in the said lands.

The defendant in his statement of defence admits execution 
of the agreements, but says:—

10. That he mode payments for which the plaintiff does not give credit.
11. That in or about tin* month of September. 1912, the plaintiff 

distrained upon the crop of the «h-fendant and converted the proceeds to 
her own use, and that the proeei-ds thereof were more than sufficient to 
cover any arrears due under said agreement.

12. That on or about July 19, 1912, the plaintiff comrm-nccd an action 
for posm-ssion of said lands and on September 13, 1912, obtained a 
judgement for possession, which was duly executed by the Sheriff.

13. That the defemlant bought the saiil lands in a wiid state and since 
purchasing has broken in the neighbourhood of 300 acres ami has erected 
buildings thereon and the total value of the improvements is $5,500.

The defendant then counterclaims:—

MAN.

K. B.
ISIS

(a) For an account of moneys paid to the plaintiff ;
(b) That the plaintiff lie ordered to deliver up possession of the Haiti 

lands, and
(r) To specifically perform the sai«l agreement, or in the alternative 

to repay the moneys which the «lefendant has paid to the plaintiff ami the 
value of the said improvements and damages.

In reply to the counterclaim the plaintiff says that she is 
willing and ready to specifically perform the said agreement, but 
the defendant has failed to do so.

511
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The defendant's position is, that it would be a gross injustice 
to him to deprive him of his land and forfeit his payments of 
money and improvements under the circumstances which occurred 
in this ease, and he counterclaims for specific performance of the 
said agreements, together with other relief.

It will thus be seen that both parties invoke the equitable 
jurisdiction of the Court.

The land in question was in a wild condition when sold to 
the defendant in 1900. Probably for this reason «he first instal­
ment was not payable until October 1, 1908. The defendant 
entered into possession and commenced breaking the land. The 
first crop was raised in 1908, and the plaintiff appears to have 
secured the benefit of it. In 1909, 1910 and 1911 the defendant 
broke further land, in all amounting to 250 acres, as the plaintiff 
h rself admits. During these three years the crop of the de­
fendant was partly hailed out, but the credits admitted by the 
plaintiff and set forth in par. 13 of her statement of claim, amount­
ing in all to $1,489.75, indicate that she got the benefit of a very 
substantial portion of the crops. The improvements sworn to 
by the defendant, and uncontradicted by the plaintiff, are as
follows:—

250 acres of breaking at $1 per acre..................................... $1,000 •
House....................................................................................... HIM)
Stable   MM)
Well   50
Fencing.......................................................................................... 50

Amounting in all to........................................................ $2.7«H)
which, being added to the admitted credits above mentioned, 
make a total of $4,189.75, realized by the plaintiff either in 
money or in improvements to the land, without taking into ac­
count the moneys realized by the sheriff from a sale of the de­
fendant’s crop hereinafter mentioned. If the plaintiff’s conten­
tion be allowed, and the defendant fail to redeem in time, the de­
fendant will forfeit all of the above total.

The defendant states that he did not pay the $800 on July 
1, 1912, because he was in hopes of raising enough money to 
pay the plaintiff off ; that he spoke to her about it, and she said 
she would take it, but did not think he could raise it. The de­
fendant went to one Underhill, an estate agent (who was called 
as a witness and corrol>orated the defendant), and arranged to 
get $5,000 from one company and $1,000 from another, and that 
he deposited $800 in his solicitor’s hands, so that he was in a posi­
tion to pay the plaintiff off in full, and so informed her; but she 
then declined to accept the money. The plaintiff denies that the 
balance of her money was ever tendered, but I did not understand 
her to deny that the defendant had arranged and offered to pay it.

On July 19, 1912, the plaintiff commenced an action against 
the defendant for possession of the said lands, and obtained
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judgment in September. On Octolx*r 10 the plaintiff’s solicitor 
handed the writ of possession to the sheriff, and the sheriff took 
possession accordingly. Meanwhile, on Sept( mber 3, the 
plaintiff signed a distress warrant, under which the bailiff, George 
Bates, entered upon the lands in question and distrained all the 
defendant’s crop, which was subsequently sold by the sheriff 
in January, 1913, realizing 8473.70, which must be added to the 
credits nlxwe mentioned, after deducting the sheriff's costs.

This action was commenced on December 30, 1912.
The plaintiff not only employed her present solicitor to act 

in the proceedings al)ove mentioned and in this action us her 
legal adviser, but also Mr. Wemyss, a solicitor in Neepawa, and 
two counsel in Winnipeg, so that “the incidental expenses” 
which the plaintiff insists upon would doubtless include a very 
considerable sum over and alxne her travelling disbursements 
on several occasions.

It appeared by the evidence that the lands in question have 
nearly doubled in value, and of course the defendant’s improve­
ments must have largely added to their value. The defendant 
had been hailed out (in part) on three1 occasions, and failed to 
pay up the instalments from time to time due to the plaintiff. 
The only course apparently open to him was to raise enough money 
in a lump sum to pay off the plaintiff completely; but this she re­
fused to accept, except u|>on terms which I have no right to impose 
u|)on the defendant against his will.

The relationship lietween a vendor and purchaser is very 
similar to that Iwtween a mortgagee and mortgagor. The 
principle upon which the Court acts in decreeing cancellation 
of an agreement for the sale of land is practically the same as 
that on which foreclosure of a mortgage is decreed. This was 
recognized by Jessel, M.H., in Lysaught v. Edwards, 2 Ch.D. 499 
at 506, and was accepted as law in this Province by Bain, J., in 
West v. Lynch, 5 Man. L.R. 1G7, at 169.

Mr. Hudson, in his written argument, urges that the plaintiff 
cannot be compelled to accept her money Indore it is due, and 
he refers to Rutherford v. Walker, 8 W.L.R. 52 (also a case of 
vendor and purchaser), which recognizes this general rule.

Where, however, a mortgagee has demanded, or taken steps 
to compel, payment, and for this purpose entry into possession 
is a demand for payment, the mortgagor may redeem without 
notice, and Indore the time fixed for payment has arrived: see 
Bovill v. Endle, (1896) 1 Ch. 648. I see no reason why this 
reasonable rule should not apply to a vendor as well as to a mort­
gagee.

In the present instance the plaintiff sued for and recovered 
possession of the lands in question from the defendant prior to 
the commencement of this action. She also seized, under her 
distress warrant, all the defendant's crop of 1912, thus depriving
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him of the means of utilizing the farm for his own support, and 
for the purpose of paying olT the plaintiff.

I am, therefore, of opinion that the plaintiff has, by her con­
duct, accelerated these payments, and could not justly refuse the 
whole balance of her principal, interest and costs, which the de­
fendant was able and willing to pay in the fall of 1912.

Then, again, the evidence at the trial shewed that the plaintiff 
has recently rented the lands in question to one Wilson, who has 
put in his crop and is entitled to the benefit thereof. The de­
fendant, while conceding to Wilson the right to harvest his crop 
for this year, is desirous of regaining possession of his farm, and 
he asks for an account and re-delivery of possession and specific 
performance of the agreements. I think this claim for specific 
performance must now be read in the light of the situation created 
by the plaintiff herself ; that is to say, that the defendant is entitled 
to treat the balance of his purchase mono' as now due; and 
upon payment thereof he is entitled to possession.

What, then, is the position of the plaintiff in respect to pos­
session. She had refused to accept payment in full except on 
terms which she has no right to impose, and she has put it out 
of her own power to deliver possession. Mr .Hudson argues that 
the lands were leased to Wilson in order to prevent the farm from 
going to waste. Still, he has the rights of a tenant, and, at the 
instance of the plaintiff (the defendant not objecting), I have 
protected Wilson’s right to the benefit of this year’s crop.

The plaintiff was not at the commencement of this action 
“ready and willing” to accept payment in full of her principal 
interest and costs, and she is not now ready to fulfil her obliga­
tion of delivering possession on payment by the defendant: 
see Hipgravi v. Case, 28 Ch.D. 356; Ellis v. Rogers, fit) L.T.N.S. 
600.

For these reasons I think the plaintiff’s action must be dis­
missed.

As regards the defendant’s counterclaim, I am of opinion, for 
the reasons above expressed, that the defendant is entitled to 
specific performance of the agreements on the footing that the 
whole amount is now due.

The defendant is also entitled to a reference to the Local 
Master at Minncdosa to take an account of what remains due 
to the plaintiff. A good deal of evidence was given by tin* parties 
as to the amount of grain seized and sold by the sheriff. The 
defendant complains that he had more grain than the sheriff 
has accounted for. I am satisfied, however, that if there was a 
balance of grain unaccounted for, it was all left on the farm, and 
so the defendant either got the benefit of it, or in some way 
neglected to protect it. I therefore accept the sheriff’s account in 
reference to this grain as binding upon the parties.

A question also was discussed as to the disposition of the
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moneys realized by the sheriff. The evidence before me shews 
that first of all a seizure of the grain was made by Bates, the 
bailiff, under the plaintiff's distress warrant. Then the sheriff 
went out with an execution for 8104 at the suit of the plaintiff. 
And then certain other writs of execution were placed in the 
sheriff's hands against the defendant, amounting to about $1,000. 
The parties interested in these subsequent executions are not 
before me, so any claims they desire to raise must be raised in 
the Master's office. But 1 hold that the plaintiff's distress is 
entitled to priority over the plaintiff's execution, as being first 
in point of time. The plaintiff is also entitled to the premium 
of insurance against hail, which she paid last summer.

On the other harnl, the defendant is entitled to a credit of 
$473 in April, 1012, which is omitted from the account set forth 
in the plaintiff's pleadings.

Upon payment of the amount due to the plaintiff at any time 
within three months after the Master shall have filed the amount 
the defendant is entitled to possession of the said lands, subject 
to the rights of the plaintiff’s tenant to this year's crop.

The defendant is entitled to his costs both of the action and of 
the counterclaim. Further directions and costs are reserved.

MAN.

K. B. 
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Judgment accordingly.

Y0ULDEN v. LONDON GUARANTEE AND ACCIDENT CO. ONT.
Ontario Supreme Court ( Appellate Divinion), (Sorrow, Marian o, R. M. ËT77

Meredith, Magee, and llotlginn. JJ.A, February 10, 101.1. ' '

1. Evidence (gX—7.10)—Accident insvka.nce—Statement iiy inhered ah
TO IN.IVBY IMMEDIATELY POLLDWIXO ACCIDENT—COMPETENCY.

For the pur|K>se of proving the physical condition «if « decease*! 
pernon in an action on ii policy of a«-ci«lent insurance, evidence i* ad­
missible a* to what was said by him imme«liatcly after tlx* otviirrence 
of an injury alh*g«*«l to have cauneil hi* death. {Fir Hodgin*. Maclaren 
and Magee. JJ.A.)

[ You ht cn v. London (luarantee Co., 4 D.L.K. 721, 20 O.I* R. 75, 
afllrmed.J

2. lxNVHANcK (glUD—60)—Constriction of contract—Renewal re­
ceipt—New AGREEMENT.

A receipt for a renewal f«ir «me year of a p«dicy of insurance not 
contemplating an extenshm, create* a new contract. (Fer Hodgin*,
Maclaren ami Afagee. JJ.A.)

| Youlden v. London (luarantee Co., 4 D.L.R. 721, 20 O.L.R. 75, 
affirmed.]

3. Ixhvbance (gill A—16)—Renewal receipt—Incorporation of termh
OF POLICY BY REFERENCE.

The word* “according to the t«mor" of a dc*ignated polii'y of acci­
dent insurance, u*e<! in a receipt for renewal of the insuram-e for an­
other year, are sufficient to incorporate all of the term# ami condition* 
of the policy in the new <-ontract created by the renewal receipt, so a* 

imply with see. 144 ( 1 ) of the Ineenmee Aet, R.S.O. IS67 eh 80S, 
requiring that all the conditions or stipulations prejudicial to the 
28—12 D.L.R.
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insured nr lienefleiary shall Ih» set out in full on the face or back of
the iiHtniment forming or evidencing tlie contract.

< R. C. [Youhlen v. London Guarantee Co., 4 D.L.R. 721. 2tl O.L.R. 75.
191.3 affirmed.]

J7 4. Ixhiiance ( 1 VIA——441 )—Accident inhibante—Notice ok in.icky—
Condition ah to uiyino—Binding kkkect on beneticiabt.

The beneficiary named in a contract of accident insurance, although
not a party thereto, is humid liv the conditions of the policy as to

Accident
the method of giving notice <»f an injury to the assured. (Per Hod 
gins. Xfaelaren and Magee. J.f. )

Co. | Y oui den v. London Guarantee Co.. 4 D.L.R. 721. 2d O.L.R. 75. ►

I Statement

affirmed.]

Appeal by the plaintiff from the judgment of Middleton, J.,
i Youhlen v. London Guarantee and Accident Co., 4 D.L.R. 721,

26 D.L.R. 75.

Argument
The appeal was dismissed.
J. L. Whiting, K.C., for the plaintiff, argued that it was shewn

by the evidence that the deceased died from an accident, as 
defined by sec. 152 of the Iilstiranee Act, and that the receipt
of the 2nd January, 1909, was evidence of a new and indepen-
dent contract for another year. The learned trial Judge erred in
holding that see. 144 of the Insurance Act was complied with.
The intention of the Legislature was to prevent incorporation
of conditions in the contract by reference, to the prejudice of
the beneficiary. He referred to Hay v. Employers9 Liability
Assurance Corporation (1905), 6 O.W.R. 459; Elgin Loan ami
Savings Co. v. London Guarantee and Accident Co. (1906), 11
O.L.R. 330.

W. N. Tilley and C. Swabey, for the defendants, argued that 
sec. 144 of the Insurance Act had no application here, as it deals 
only with sealed instruments. They referred to Long v. Ancient
Order of United Workmen (1898), 25 A.R. 147 ; In re Et hering- 
ton and Lancashire and Yorkshire Accident Insurance Co.,
[1909] 1 K.B. 591 ; In re Scarr and General Accident Assurance 
Corporation, [1905] 1 K.B. 387; Elgin Loan and Savings Co. v.
London Guarantee and Accident Co. (1904). 8 D.L.R. 117, 121 ;
Liverpool and London and Globe Insurance Co. v. Agricultural
Savings and Loan Co. (1903), 33 S.C.R. 94.

Meredith. J.A.

Whiting, in reply, referred to to Elgin Loan and Savings Co. 
v. London Guarantee and Accident Co., 11 D.L.R. 330, per
Oar row, J.A., at p. 333 ; Fenton v. Thorley if- Co. Limited,
[1903] A.0. 433; Hamlyn v. Crown Accidental Insurance Co..
[1893] 1 Q.B. 750.

R. M. Meredith, J.A.:—The insurance in question originated

Lk.

in 1902. and was evidenced by the policy No. 65996.
That insurance seems to have been renewed from year 

to year, and was in force when the insured person died in
1909; and his death took place under such circumstances that,

l
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admittedly, the plaintiff has no legal claim against the defendants 
under the policy. How then can she recover! What sort of 
difficulty does the ease present?

The contention is, that the policy must he disregarded, and 
that the contract of insurance must he taken to he the mere 
renewal receipt; and, as no conditions are set out in or upon it, 
none are applicable to the case. But how can any such contention 
reasonably be made? The “accident renewal receipt” is, upon 
its face, and was in fact, nothing hut a receipt for the premium 
by which the policy No. 6.199(1 was renewed for another year. 
Indeed, without the policy, the plaintiff suing in her own right 
only, ns she does, would have no right of action. The “insurance 
contract.” was the contract which was first made in 1902, and 
thereafter renewed from year to year, the contract evidenced by 
the policy No. 6.1996, and none other: that contract, admittedly, 
complies with the requirements of the law, and under it, ad­
mittedly, there is no right of action. The premiums might just 
as well, as a matter of law, have been paid without any receipt 
being taken for them; could it in such a ease be contended, 
reasonably, that there was no contract in writing?

It is true that it may be that there was no right of renewal, 
such as that in question, without the consent of the defendants: 
but what difference can that make? Whether it was in the power 
of one of the parties alone, or whether it required the concurrence 
of each, in either case the contract ended unless and until it was 
renewed ; the renewal in either case is indifferently called a 
renewal of the policy, and the effect of it is just the same—the 
old contract is carried on in its entirety for another year. That 
is. and in this case was, the intention of the parties, as well as 
the effect in fact and in law of every such renewal, unless in it 
there is some provision to the contrary ; and such there was not in 
this case.

The only difficulty is to make anything like a real difficulty 
out of the appellant’s contention in this respect.

Upon the question of admissibility of evidence, the trial 
Judge, in my opinion, erred.

IIow can the observation, made some time after the event, 
that he thought he had hurt himself, be considered admissible 
evidence, except, if material, against him? It did not relate to 
his sensations at the time; but was his opinion as to something 
that had happened before.

However, little or nothing turns upon the statement. If it 
were meant to convey the opinion that he had ruptured or 
strained himself, the meaning which the words would ordinarily 
convey, it was wrong, because nothing of the sort occurred. 
Whilst, if it were intended to convey the meaning that by over- 
exertion he had exhausted himself, there was no need to say
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anything; that was as evident to those to whom he spoke as it 
could be to him. They knew of his condition before his exertion, 
they saw what he did, and they saw the weakness which it ap­
parently brought on. So that excluding the statement lias 
really no effect upon the case.

Upon the quest ion of fact, it is never questioned that a finding 
on circumstantial evidence is quite as good as one on direct testi­
mony ; discussions of that kind are quite out of the question. 
The real questions are: when the case was tried by a jury, was 
there any evidence upon which reasonable men could find as the 
jury have found ? and, when tried by any judicial officer, whether 
the finding was right—having regard always to the advantages of 
a Judge who sees and hears the witnesses over any Court that does 
not.

Having regard to these things. I am not prepared to say that 
the trial Judge erred in his finding as to the cause of death ; 
though hound to say that there is no great margin of founda­
tion for the support of that finding in the evidence upon which 
it is based.

I would dismiss the appeal.

G arrow, J.A. :—I agree.

Hodginr, J.A.:—I agree with the learned trial Judge as to the 
evidence admitted by him, and with his finding that the respond­
ents are liable, unless, by reason of the provisions of the Insur­
ance Act, they are protected by the conditions found in the 
original policy. The evidence at the trial brings the case within 
R.S.O. 1897, ch. 203, see 152. I also concur in his view that this 
contract is a new insur «*, and not merely the renewal of an old 
one. The contract iv relied upon was not one kept on foot by 
payments or by performance of conditions which the insured 
might comply with without the assent of the insurer. See Long v. 
Ancient Order of United Workmen, 25 A.R. 147, where the de­
scription given by Osler, J.A., at p. 156, of guarantee contracts 
may well express this one : “The renewal is a new contract upon a 
new consideration which was entirely optional between the 
parties, continuing the former on foot for a further period on the 
terms therein contained, or as modified by the renewal contract.”

The question arising by reason of the conditions in the old 
policy raises much difficulty.

The husband of the appellant had been insured in 1902 under 
an accident policy, No. 65996, the terms and conditions of which, 
if they form part of the present contract, are said to present an 
effectual bar to the action.

On the 2nd January, 1909, the respondents, in consideration 
of $12.50 paid to them, issued what is termed therein an “acci­
dent renewal receipt” in the following terms:—
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“Printed renewal receipts issued from head office for Canada 
are alone admitted as valid. No agent is authorised to give 
credit or take promissory notes in payment of premiums or 
waive or alter any term or condition of policies or receipts.

“Accident Renewal Receipt.
“Canada Branch. Agency: Kingston.
“Head Office: Toronto.

“Policy No. *65996.
“The London Guarantee and Accident Company Limited. 
“Head Office No. (11 Moorgate St., London, Eng.

“Toronto, Jan. 2nd, 1909.
“Received the sum of twelve 50/100 dollars, being the renewal 

premium for an accident insurance of $2,500 on the life of Mr. 
Harry Youlden and $12.5(1 weekly indemnity for one year from 
January 7th, 1900, at 110011, according to tenor of policy No. 
65996.

“D. XV. Alexander, manager for Canada.”
“Not valid unless countersigned by S. Itoughton, agent.”
The name of the beneficiary is not found therein; and the 

re » allege that, for that reason, the receipt is not the
whole contract.

The insurance given is “accident insurance of $2,500 on the 
life of Mr. Harry Youlden and $12.50 weekly indemnity for one 
year from January 7th, 1909, at noon;” and that insurance is 
“according to tenor of policy No. 65996.”

Clearly, the weekly indemnity would he payable to Harry 
Youlden, and on his death the $2,500 would be payable to his 
estate, unless he had designated it otherwise. The application for 
the policy No. 65996 was not produced, nor was it suggested 
that there was any application immediately preceding the receipt 
in question. I11 the policy it is agreed that the payment on 
death will be made to Nina Youlden, wife of the assured, and 
to him, in case of non-fatal injury, either in whole or in part ; and 
the weekly indemnity is likewise payable to him. In the proof 
of loss, Nina Youlden signs as “beneficiary,” and she sues as 
such.

The writ in the action was issued on the 11th January, 1910. 
By 3 Edw. VII. ch. 15, sec. 3, a sub-section was added to sec. 
80 of the Ontario Insurance Act, enabling any person now l>eing 
or hereafter becoming entitled as beneficiary to money payable 
under a contract of insurance, to sue for the same in Ills own 
name. The appellant was, therefore, if beneficiary, entitled to 
maintain the action. The respondents do not dispute this, but 
rely on the fact that to establish her right the appellant has to 
refer to the policy. But the right of the beneficiary arises from 
her designation as such, which may lie made by the contract of 
insurance or in writing, which, therefore, includes a will.
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In the absence of information ns to any will ami of the 
original application, her only title appears to lie derived from the 
insertion of her name in policy No. 65996, under which the prin­
cipal sum is, on death, payable to her. It is necessary, therefore, 
to const me the words “according to tenor of policy No. 65996.” 
There are two possible meanings to he given to thmn. The first 
is, that the “tenor” of the policy refers only to its form, shewing 
that it is an insurance contract and identifying the parties to it, 
and amplifying the words of the receipt in so far as is necessary 
to determine the events on which the sum insured becomes pay­
able as a matter of contract, and to whom, and not as including 
the penal conditions, provisoes, and stipulations which are in the 
nature of conditions subsequent. The second is that contended 
for by the respondents, namely, that the “tenor” of the policy 
includes everything which that policy discloses and requires. The 
appellant asserts that, even if the latter construction is the cor­
rect one, the Insurance Act has, in the circumstances of this ease, 
deleted from the insurance contract relied upon by the respond­
ents, the conditions which are said to be a bar to her recovery.

The particular defence relied on is failure to comply with the 
condition endorsed on the policy, that, “in the event of injury, 
within the intent and meaning of this policy, being sustained by 
the insured . . . notice shall be given in writing within four­
teen days of the accident from whch the injury resulted . . . 
addressed to the manager of the company for the Dominion of 
Canada, at his office, stating the full name . . . with full 
particulars of the accident and injury ; and failure to give such 
notice within such time shall invalidate all claims under this 
policy "

The policy is under seal ; and, in consideration of the war­
ranties contained in the application and $12.50, and “subject to 
the terms and conditions hereof,” the company insure Harry 
Youldeu for twelve months. Then follow the provisions shewing 
the circumstances under which payments will lie made. The one 
applicable is part of fa) : “Within ninety days after proof that 
the insured shall have sustained bodily injuries, effected through 
external violent and accidental means, and that such injuries 
alone and independently of all other causes shall have occasioned 
death within ninety days from the sustaining of such injuries, 
the company shall pay the principal sum of this policy to Nina 
Youlden, wife of assured.”

In the remaining part of fa), the payment is expressly made 
“subject to the conditions endorsed hereon,” and. where there 
is a subsequent qualification, it rends, “subject to the said con­
ditions and the provisoes hereinafter contained,” and then it 
takes the form of “subject ns aforesaid.”

The following paragraph ends the policy : “Provided further



12 D.L.R.] Youldbn v. London Guarantee Co. 439

that the several conditions, restrictions, stipulations, and notices 
endorsed hereon, as well as those herein contained, shall he read 
as incorporated herein, and are and shall he conditions precedent 
to the right of the insured to recover hereunder.”

Endorsed on the policy are “conditions of assurance,M of 
which the one I have quoted is that relied on hy the respondents.

The first inquiry to he made is as to what effect is to he given 
to the words in the receipt, “according to tenor of policy 65996.” 
I was desirous of knowing whether such a seemingly innocent re­
ference to a former policy drew with it the consequences set up 
hy the respondents, and have endeavoured to ascertain the mean­
ing of the word “tenor” as used in this connection.

In criminal law its meaning is well-settled. In an indictment 
for forgery “according to the tenor following,” where a prose­
cutor failed in proving the instrument verbatim as laid, the 
variance was held to he fatal : The King v. Powell (1771), 1 
Leach C.C. 77. Chilly’s Criminal Law (1826), p. 234, citing The 
King v. Gilchrist (1795), 2 Leach C.C. 657, 661, says: “ ‘Purport’ 
means the substance of an instrument as it. appears on the face of 
it to every eye that reads it; ‘tenor’ means an exact copy of it,” 
Huiler, J., in The King v. May (1779), Doug. 193, 194, ruled, at 
the trial of a prisoner on an indictment for perjury, that the 
word “tenor” had so strict and technical a meaning as to make it 
necessary to recite verbatim. In the report of the judgment of 
the Court of King's Bench in Hex v. Biar (1699), 2 Salk. 417, on 
an information for libel, it is said, “The tenor of a thing is the 
transcript;” and in Wright v. Clements (1820), 3 B. & Aid. 503, 
in a civil action for libel, “tenor” was as strictly construed as 
in The King v. May, ante.

The Supreme Court of New York took die same view in The 
People v. Warner (1830), 5 Wend. 271. Marry, J., says: “The 
word ‘tenor’ has a technical meaning and requires an exact 
copy.” See, also, in Massachusetts, Commonwealth v. Wright 
(1848), 55 Mass. 46, at p. 65; in North Carolina, State v. Town- 
snul (1882), 86 N.C. 676, at p. 679, where it is said that “tenor 
imports identity {" in Arkansas, McDonnell v. State (1893), 24 
S.W.R. 105; in Texas. Edgcrton v. State (1902), 70 S.W.R. 90.

In Broom’s Legal Maxims, 6th ed., p. 430, it is said that it is 
the tenor of the feudal grant which regulates its effect and extent.

In commercial cases, averment of presentment according to 
the tenor and effect of the hill meant presentment where, hy the 
exact terms of the acceptance, it was made payable : Bush v. Kin- 
near (1817), 6 M. & S. 210; Huff am v. Ellis (1811), 3 Taunt. 415; 
and see Good v. Walker (1892), 61 L.J.N.S. Q.B. 736.

In dealing with the words “in form following.” Crampton. .1., 
in fjord Mountcashell v. Lord O'Neill (1852), 3 Ir. C.L. Rep. 436, 
at p. 454, remarks ; “There is a distinction to he olwerved, and
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even noted in our books, between the legal words ‘tenor’ and 
‘form’ and the setting out of an instrument according to the 
tenor, or according to the form. Tenor lias a stricter sense than 
form. In the former case an instrument must be set out in lure 
verba, but where a form is to be pursued the same strictness Ls 
not required.”

In the celebrated case of Miller v. Salomons (1852), 7 Ex. 
475, Chief Baron Pollock, in construing the words of 3 Jac. I. 
ch. 4, sec. 15, ‘‘the tenor of which oath hereafter followeth,” says, 
at p. 561 : ‘‘Apparently the effect of this statute was to exclude 
Jews from any benefit that might arise from taking the oath— 
for they certainly could not take the oath according to the tenor 
(which is the same thing as verbatim), nor subscribe it as so 
taken.”

In deciding whether probate may be granted to a party as 
executor “according to the tenor,” Ixird Ashbourne, C., says : 
“The whole will must be considered, and every part of it must 
be examined to find its general tenor:” lie McKanc (1887). 21 
L.R. Ir. 1, at p. 6.

An examination of dictionaries, including low dictionaries, 
give much the same result. Thus, the Century Dictionary : 
“Tenor: general course or drift of a thought . . . which
. . . runs through a whole . . . statute.” Wharton, Tom­
lin, and Mozley & Whiteley, in their law dictionaries, agree with 
Kinney’s definition, “An exact copy of a writing, pursuing the 
course of its words as they succeed one another.” See also 
Sturgis v. Dunn (1855), 19 Beav. 135.

I find no warrant in criminal or common law, nor in that laid 
down by Judges, for construing “according to tenor of policy 
65996,” otherwise than as importing the policy and all contained 
therein or thereon.

It is, therefore, not really necessary for the respondents to 
have recourse to the cases cited on the argument as holding that 
conditions impairing or modifying the contract may be imported 
by reference merely. But, as they arc mentioned and discussed 
by the learned trial Judge, it may not be out of place to examine 
them.

In Venner v. Sun Life Insurance Co. (1890), 17 S.C.R. 394, 
the policy was adjudged void for misrepresentations in the appli­
cation. By the policy the company had agreed to pay “upon the 
express condition that if Langlois’ ” (the insured) “answers in 
the application were later proved to have been false the policy 
would then be void” (per Taschereau, J., at p, 399). The condi­
tion was thus literally “set out in full,” although it needed 
proof of the particular false statement in the application before 
effect could be given to it. But the case does not deal exhaus­
tively with the section referred to.

*
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In Jordan v. Provincial Provident Institution (1808). 28 
S.C.R. 554, the Court followed the ease just cited, and held that, 
as the application was, by the policy, made part of the contract, 
and as there was a condition endorsed on the policy rendering the 
insurance void for misrepresentation of a material fact in the 
application, the company had sufficiently complied with sub­
sec. 1 of sec. 33 of the then Ontario Insurance Act (1892), 55 
Viet. ch. 39.

These two cases affirm only this conclusion, namely, that a 
condition invalidating a contract for misrepresentation at its 
inception is set out in full even if it leaves the identification of 
the particular false statement at large.

In Hay v. Employers’ Liability Assurance Corporation, fi 
O.W.R. 459, this Court has decided that the proposal of the plain­
tiff was “by reference thereto in the policy sufficiently incor­
porated therewith and set out in full therein,” within the mean­
ing of the Ontario statute, then R.S.O. 1897, eh. 203, see. 144(1) ; 
and, construing it as part of the contract, held that there was a 
plain breach thereof, and that the plaintiff could not recover.

In Elgin Loan and Savings Co. v. London Guarantee and 
Accident Co. (1904-6), 8 O.L.R. 117, 9 O.L.R. 569,11 O.L.R. 330, 
this Court adhered to that view. ,

These cases mark an advance on those in the Supreme Court; 
for in neither of them was there any actual condition making the 
contract void for misrepresentation in the application, and they 
are decided upon the principle that a contract may be avoided by 
misrepresentation, which misrepresentation, if in the application, 
may be relied on under sec. 144, sub-secs. 1 (a), 2, and 3, provided 
that it is referred to in the policy as the basis of the contract.

While I am bound by these cases, I do not think they are in­
consistent with the view expressed by the learned Chancellor in 
the Elgin case, 9 O.L.R. 569, which seems to me to indicate ex­
actly the difference in meaning between sub-sec. 1 and the suc­
ceeding sub-sections. I cannot understand how, in law, a con­
dition, which is itself part of a contract, can be said to impair 
or modify the legal effect of the contract taken as a whole, al­
though it is easy to see how, speaking in a business sense, it may 
well do so. The majority in this Court have in fact affirmed 
that view in Hargrove v. Uoyal Templars of Temperance (1901), 
2 O.L.R. 79, as stated by Osler, J.A., at p. 95.

The result, however, of throe cases is, to my mind, incon­
clusive upon the present appeal. They do not really touch 
the question whether a condition modifying or impairing the 
effect of a contract can lie read into the contract by refer­
ence, unless conditions which modify or impair the effect of a 
contract (admittedly in existence, and, therefore, treated as 
valid) are to be regarded in the same way under the Insurance
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Act as conditions forming an essential part of the contract itself, 
and by reason of the breach of which the contract may he found 
to have been void from its inception.

In view of the argument on behalf of the respondents, it 
may he well to point out that, under sec. 144. sub-sec. 1, of the 
Ontario Insurance Act, R.S.O. 1897, ch. 203—where any insur­
ance contract is evidenced by a sealed or written instrument— 
“all the terms and conditions” of the contract must be set out 
in full on the face or hack of the instrument forming or evi­
dencing the contract. Hence there is no possibility of introduc­
ing an oral term or condition, as, where it is evidenced as it is 
here, all the terms and conditions must be set out in the instru­
ment. Unless these tenus and conditions are so set out. none of 
them which impairs or modifies the contract is valid, nor can it 
be given in evidence against the insured or the beneficiary.

Hut, if the words “according to tenor of policy No. 65996” 
make the policy part of the insurance contract, it is clear that the 
statute has been literally complied with. If policy 65996 does 
not of itself form the contract, it evidences it in conjunction with 
the renewal receipt. Under the Interpretation Act “instru­
ment” may lie read as “instruments.” See per Maclcnnan. J.A., 
in Wintemute v. Brotherhood of Railroad Trainmen (1900), 27 
A.R. 524, at p. 527 ; and these two documents form the contract, 
and the condition is found therein or thereon.

The only remaining question is, whether the beneficiary Ls 
bound by the condition, she not having contracted to he so 
bound. The right of the beneficiary to sue and receive the 
insurance money payable is statutory ; and the condition relied 
on is one which, if valid, defeats this statutory right. The in­
sured and the company have entered into a contract which the 
Insurance Act makes a trust in favour of the appellant as a 
preferred beneficiary. Is she, therefore, in the same class as the 
insured? The appellant argues that she is not, and urges that 
the condition is one in defeasance of the contract ; and the last 
clause of the policy previously quoted purports to bar the in­
sured, and not the beneficiary.

It is true that, under the Insurance Act, a trust is created in 
favour of a preferred beneficiary, such ns the appellant. Hut I 
have found no case where the trust has been treated as created 
in such a fashion that the insurance company is a bare trustee for 
the beneficiary on the happening of the event insured against. 
It has been dealt with ns if the trust, while it arose immediately 
on the designation of the lieneficiary, was always subject to the 
terms of the contract out of which arose the trust fund, and. 
therefore, subject to be defeated by the neglect of the insured. 
Most of the actions upon insurance contracts are brought by 
beneficiaries under the statute; and default in payment of pre-
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miume, absence of proper notice, and forfeiture for non-compli­
ance with conditions, have all been treated as good defences 
against this class of beneficiary. The allowance of such a de­
fence in cases like the Venncr and Jordan eases, can be readily 
understood, because the foundation of the contract was attacked. 
But in the present and in similar cases it is a hardship if the 
defence set up here, or one depending upon a default of the in­
sured or beneficiary after the happening of the event insured 
against, should be allowed to prevail against the express trust 
declared by the statute. It seems unjust that a condition, often 
not known to a beneficiary, and. as here, intended to arise after 
injury to the insured—who is the only one likely to know of it— 
should enable a company to escape the liability it was paid to 
assume. But, as I understand the decisions, the same rule has 
been applied in all cases.

Such a condition as is found here has been held effective, and 
the giving of the required notice a condition precedent to lia­
bility. Sec Accident Insurance Co. of North Amcrua v. Young 
(1892), 20 S.C.R. 280 (in which case the plaintiff was a bene­
ficiary to whom the policy was payable) ; Employers’ Liability 
Assurance Corporation v. Taylor (1898), 29 S.C.R. 104; Atlas 
Assnisince Co. v. Brownell (1899), 29 S.C.R. f>37.

In Home Life Association of Canada v. Randall (1899), 30 
S.C.R. 97, a beneficiary was held bound by a condition in the 
policy requiring certain proofs of a valid claim to be submitted 
before action could be brought, which proofs, when furnished, 
shewed that the deceased had died fr nn consumption within the 
year. This brought it within the 19th condition endorsed on the 
policy, which provided that a death from consumption within the 
year was a risk not covered by the contract.

In the first two cases there were dissenting judgments, which, 
with Shcra v. Ocean Accident and Guarantee Corporation (1900), 
32 O.R. 411, may he referred to for opinions treating of condi­
tions similar to that invoked in this case, hut in a different way.

There is not much direct authority to be found dealing with 
the status of a beneficiary when confronted with the effect on her 
rights of conditions subsequent. In the Randall ease. Strong, 
C.J., expresses the opinion (30 S.C.R. at p. 106)—obiter, it is 
true—that a condition limiting the right of action to a year from 
the death would bind the beneficiary.

Meredith, J., in 1 Xibb v. New York IAfe Insurance Co. (un­
reported), tried at the Toronto non-jury sittings on the 25th 
March, 1892, expressed the same opinion upon the same point. 
See also Wood v. Confederation Life Insurance Co. (1901), 2 
N.B. Eq. 217.

In the Venncr case, it was argued that the third party could 
recover, the policy being payable to him. Venner, however, was
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a creditor, and not a beneficiary ; and the case did not raise the 
exact question to which I have alluded.

I think the foregoing decisions must hind this Court in this 
case.

The nature of the trust created has been very fully stated, 
though not in such terms as to warrant an express decision that 
it would oust the effect of such a condition, in In re Adam’s Policy 
Trust (1883), 23 Ch. D. 525; Fisher v. Fisher (1897-8), 28 O.R. 
459, 25 A.R. 108; and by Osier, J.A. (dissenting), in McKibbon 
v. Feegan (1893), 21 A.R. 87; while Jessel, M.R., in Matthew v. 
Northern Assurance Co. (1878), 9 Ch. 1). 80, held the view that 
the insurance company was not a trustee hut an ordinary debtor. 
See also Cleaver v. Mutual Reserve Fund Life Association, 
[1892] 1 Q.B. 147.

I think the appeal should he dismissed.

Maclaben and Magee, JJ.A., agreed with Dougins, J.A.

Appeal dismissed with costs.

PETERSON V. BITULITHIC & CONTRACTING CO.
( Decision No. 2.)

Manitoba Court of Appeal, Howell, CJ.il., Perdue, Cameron, and 
Hag g art, JJ.A. April 14, 1913.

1. Estoppel (8 IIA—20)—By deed—Description op width of hkiiiway
—Accepted survey—Municipality—Owner.

In a dispute» between a municipality and flip owner of land as to the 
width of a highway running through the land, the fact that the laud 
was acquired by the owner through a conveyance which deserilied the 
land according to a certain plan then registered and which plan 
shewed the width of the highway to In» ns claimed by the municipal­
ity. is binding on the owner, especially where a subsequent survey and 
plan were made at the request of the government based upon the former 
plan; and the owner, in an agreement for the sale of the land, dealt 
with it and deserilied it by the new plan.

[Peternon V. Itit nl it hie <t Contracting Co. (No. 1). 7 D.L.R. .»8d. 
reversed.)

2. Highways (8 III—114)—Special Survey Act (Max.)—Construction
OP STATUTE AUTHORIZING MUNICIPALITY TO DEFINE BOUNDARIES OF
STREETS AND LANDS.

A plan made pursuant to the Special Survey Act. RAI.S. 1902, ch. 
158, authorising a survey by a municipality “for the purpose of cor­
recting any error or supposed error in respect to any existing survey 
or plan, or of shewing the divisions of lands" is not an act of expro­
priation, but is simply intended as evidence of the |msition or loca­
tion of the Imundary lines which have lieen obliterated, and wlien the 
plan is rat ill ed by the Attorney-General, incorporated in and promul­
gated by the order of the Licutenant-Govcrnor-in-council. it is a 
substitute for the evidence which has lieen lost ami for the landmarks 
which have lieen obliterated, and is conclusive on the owners of the 
lands in question.

[Peternon v. Hilulithir *f Contracting Co. (No. 1). 7 P.L.R. 3H0. 
reversed. 1
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3. Rtatvtes (8 II It—113)—Liberal constrivtion—Mi nk ivai. power
IN DEFINING DOUNDARIEH OF PROPERTY—ClRATIVK NOT CONFIS-

Tli<* Rp«-viiil Survey Act. R.S.M. 190*2. eli. l.ïH. authorizing a survey 
by a municipality for the purpose of correcting error* in prior survey* 
ami for the purpose of ilvlining ami establishing the boundaries of prop- 
erty is not a -statute which confiscate* property, hut is curative, 
remedial ami lienelleinl in its purpose, ami as such should receive a 
generous interpretation so as. if possible, to carry out the intention of 
the legislature in making certain and defining property rights. (Per 
Haggart, J.A.)

[Pctn-Hun v. HHhulithic <(• Contracting Co. (No. 11.7 D.L.R. 5H6,

Appeal from decision of Mathers, C.J.K.B., Peterson v. Bitu~ Statement 
l it hie d' Contracting Co. (No. 1), 7 D.L.R. 586.

The appeal was allowed.
II. M. Hannesson, for the plaintiff.
II. P. Blackwood, and A. Bernier, for Bitulithie & Contract­

ing Co.
7. Campbell, K.C., and A. E. Dilts, for the rural municipality 

of St. Vital.

Howell, C.J.M.:—The statement of claim alleges that the HowrncJM 
plaintiff Guay was the owner of a part of lot 106 according to 
the Dominion Government survey of the parish of St. Boniface,
Lying to the west of the westerly limit of the highway known as St. Mary’s 
road, which said road is of the width of <1(5 feet, where the same crosses 
said lot 106.

See. 2a of the statement of claim is as follows:—
2a. On or about the said 1st day of Septemlier, A.I). 1909, the plaintiff 

Guay agreed to sell the land before descrilied to the plaintiff Peterson, 
who therefrom entered into possession thereof, and so continued without 
disturbance until the happening of the events hereinafter recited.

In par. 4 it is alleged that the defendants “entered and 
trespassed on the lands aforesaid.”

At the trial the defendants put in a transfer executed by the 
trustees of the late Senator Girard to the plaintiff Guay of the 
portions of this lot lying immediately to the east of this high­
way and adjoining it on that side, and also a considerable por­
tion of the lot lying immediately to the went of the same highway 
and adjoining it on the west side, a portion of this latter parcel, 
the plaintiffs’ claim, is the land in question in this suit.

The description of the land in the transfer begins as 
follows :—

All that portion of Maid lot 106. commencing on the westerly limit of 
the Ht. Mary ’* road, in the parish of Ht. Boniface, as the said road is 
shewn on plan 472.
Certificates of title by this description were duly issued to Guay.

The defendants also put in at the trial an agreement between 
the two plaintiffs, whereby Guay agreed to sell to Peterson the
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most northerly 45 feet of the last mentioned parcel, that is, the 
parcel abutting upon that road, but the road is therein described 
as “shewn on a plan registered in the land titles office as No. 
606.”

On October 28, 1911, the plaintiff Peterson filed a caveat 
in the land titles office claiming an equitable estate in the land 
described as in that agreement.

At the trial the plaintiff Peterson gave evidence on his own 
behalf, and 1 quote portions:—

Q. How long have you owne<l the property in questionf A. Since 
1909.

(j. Whom did you buy it from ! A. Mr. Abrahnm Guay.
Q. Your vo plaintiff f A. Yes. . . .
(^. You bought the property between the road ami the riverÎ A. Yes.

Do you know St. Mary’s roadf A. Yes. . . .
t^. Did you enter into possession of the property you bought f A. Yes.
tj. When did you do sot A. On September 1, 1909.
The only conclusion I can come to from the pleadings, the 

documents and the evidence, is that Peterson bought the land 
in dispute from his co-plaintiff, and pursuant to that purchase 
he entered into possession on September 1, 1909, which is the 
date of the agreement to purchase put in by the defendants, 
and I must draw the natural inference that his only purchase 
was under that agreement.

The plan 472 shews St. Mary’s road to be 99 feet wide.
Mr. R. C. McPhillips, who made plan 606, was called as a 

witness, and he swears in answer to a question put to him by 
the plaintiffs’ counsel, that this plan was prepared as a result 
of a survey made by him under the direction of a Dominion 
order-in-council, lie says that the survey made by him shews 
St. Mary’s road at this point as 99 feet wide, and stakes were 
put down shewing this—so that the actual survey on the ground 
of which this plan is an indication, made that road 99 feet wide.

The plaintiff Peterson is, however, in actual possession of a 
strip of land 16% feet wide, which, if the road is 99 feet wide, 
is a part of the highway, and was so in possession when the 
invasion thereof by the defendants took place. Peterson swears 
he purchased this land in question from Quay and took posses­
sion pursuant to that purchase ; but it is argued that if this 
parcel in dispute was not a part of the land so purchased, he 
cannot be deprived of possession unless it is shewn to be a part 
of the highway.

All parties agree as to the centre line of the highway, and 
they agree that this line is correctly shewn in plans 472 and 606; 
but the dispute is whether the highway is 66 feet or 99 feet wide.

The ease St. Vital v. Magcr, 19 Man. L.R. 293. was relied on 
at the trial as an authority that this road is only 66 feet wide. 
In that ease R. C. McPhillips, a land surveyor, gave evidence
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which camp up for discussion on page 299. In this case the same 
Mr. McPhillips was vailed and, in answer to a question put to 
him by plaintiffs’ counsel, lie swore that plan 606 is the plan 
referred to on that page, and that plan 606 was prepared as a 
result of the survey which he made at the request of the Dominion 
Government, and that case decides that this highway was vested 
in the province pursuant to that survey and plan. This survey 
was made in 1886, and the plan made from the survey is dated 
January 22. 1887, and was registered on November 8, 1000. as 
No. 606.

Although that ease refers to the width of St. Mary's roail at 
lots 107 and 108, it decides nothing as to the width of the road 
at lot lUO, for the very good reason that the plaintiff' in that 
case claimed title through the Hudson's Hay Company, and was 
not in any way complicated hv the plans above referred to. and 
further, perhaps, St. Mary's mail was really only 66 feet wide 
after its junction with St. Anne’s road, so far as Mager was 
concerned. A simple review of the facts might simplify matters.

The earliest owners of that portion of lot 106 under con­
sideration were the Girard trustees, and by the conveyance of the 
trustees to the plaintiff Guay of the land on both sides of the 
road and up to the road according to plan 472, the trustees 
declared that the road at that point was 99 feet wide. If tin- 
trustees had directed that plan to he made and registered and 
had made conveyances pursuant to it, that would he a dedica­
tion of the land as a highway as fur as they could do so. They 
found this plan already registered and they acted upon it, and 
for all we know to the contrary, may have approved of it and 
pmeured its registration. The plaintiff Guay, by taking under 
that plan, recognized the road to he 99 feet wide.

The plaintiffs by dealing with the land and describing the 
road by plan 606, and Peterson by registering a caveat describ­
ing his land by that plan, have declared that the road is located 
according to that plan, and as the plan does not shew the width 
of the road, it seems to me that was an approval and a recogni­
tion of the survey to represent which the plan was made, ami if 
so the plaintiffs have declared the road there to be 99 feet wide.

Before the grievances complained of in this suit, proceedings 
were taken for a special survey of the line in dispute under 
cli. 158, R.S.M., and a plan of the survey was duly approved 
of and registered as required by the Act. 1 have considered 
with great care the remarks of the learned Chief Justice of the 
King's Bench with reference to this survey and plan.

The learned Chief Justice treated the plan as an aet of ex­
propriation, but with great deference in this ease I would treat 
it simply as evidence of the position or location of a line. The 
original Act authorized the survey “for the purpose of correct­
ing any error or supposed error in respe.-t of any existing survey
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or plan ... or of shewing the divisions of land 
notice published in the Gazette pursuant to see. ."> 
gives as a purpose of the survey the following :—

loir the purpose of correcting errors in prior surveys . . . mul 
tor the purpose of «Ivlining uiul establishing the location of boundaries of 
property.

An order-in-vouneil was duly passed confirming this survey, and 
the plan was duly registered as No. 1871.

Mr. Mel'hillips, who made plan 606. also made the special 
survey and plan 1871, and swears he located St. Mary’s road 
in the last mentioned plan upon the same ground ns 606, and 
that he laid out the road 99 feet wide.

The sole contest in this suit is as to the location of the 
western boundary of St. Mary’s road. All parties agree where 
the centre line of this road is. The first registered plan 472 
places the western boundary where the defendants contend it is. 
The original owners of the land, so far as the evidence shews, 
placed the western lioundary according to that plan. The plain­
tiff <>nay, in taking title, admitted the western boundary to he 
as the defendants claim. The plaintiff Peterson, by his agree­
ment to purchase anti by his caveat filed two years later, admitted 
the western boundary to Ik* as set forth in plan 606, and the 
official survey under which this highway was vested in this 
province placed this western Ixmndary on the same line as plan 
472, and plan 606 was made from that survey. The special 
survey and the plan thereof, No. 1871, simply was to settle the 
errors or disputes and define the boundary line, and is, to my 
mind, simply further evidence of the fact of the exact location 
of the western boundary line of the highway, the location of 
the centre line of which all parties admitted.

It seems to me the notice in the Gazette published under sec. 
5 of the Act was sufficient to justify a survey of the boundary 
lines of the highway, and that, by virtue of sees. 14 and 17, the 
plan fixes, as against the plaintiffs, the western Isuindary of St. 
Mary’s road, which was the eastern limit of their land.

The documents, plans and evidence in this cause establishes, 
as against the plaintiffs, the fact that the western boundary of 
St. Mary’s road, at the point in dispute, is as claimed by the 
defendants, and 1 would find as a fact that the land in dispute 
now occupied by the plaintiff Peterson is a part of St. Mary’s 
road.

Probably the plaintiffs were led to enter into possession of the 
land in dispute because of the decision in the Mayer ease, think­
ing it established the road as to them, and the ordinary rule for 
this reason as to costs might well not be followed.

The appeal will Ik* allowed without costs, and the judgment 
entered for the plaintiff's must he set aside and judgment entered 
for the defendants without costs.

1
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II ago art, J.A. :—The land described in tin* statement of claim 
charged to have been trespassed upon by the defendants is a 
portion of a larger quantity acquired by the plaintiff Guay from 
the executors of the late Senator Girard in the year 1904. The 
transfer executed by the executors and the certificate issued to 
the plaintiff Guay describe the land by metes and bounds, and 
refer to the different parcels as lying to the east or west of St. 
Mary’s and St. Anne’s roads, and also refer to these roads as 
shewn upon plan No. 472.

On September 1, 1909, the plaintiff Guay, by an agreement 
in writing, sold to his co-plaintitf a portion of the above men­
tioned land described as 4'» feet in width of parish lot It Hi, of 
the parish of St. Boniface, lying to the west of the westerly 
limit of St. Mary’s road as shewn on plan tit Mi tiled in the reg­
istry office. Both parties sign and seal the agreement of sale. 
The plaintiff Peterson gives notice to the public of his purchase 
by filing his caveat and describes the land as the same is de­
scribed in the agreement of sale. St. Mary’s road is shewn ii|m»ii 
both of these plans as lading 99 feet in width where it crosses 
parish lot 10(i.

Some months after the purchase the plaintiff Peterson fenced 
his lot up to within 33 feet of the centre line of St. Mary’s road, 
and contended that the road was only sixty-six feet in width.

The defendant municipality proposed paving the road and 
let the contract for this purpose to their co-defendant. The 
defendants removed the fence. This action is to restrain the 
defendants as trespassers. The subject of the trespass is 4"> feet 
by ltiIX, feet of land, and the question to Is* determined is 
whether the road opposite the plaintiff Peterson’s land is fib 
feet or 99 feet wide. Where is the western limit of St. Mary’s 
road f The western limit of the road is the eastern limit of the 
plaintiff Peterson's land.

There is no evidence that the plans in question were made by 
a duly authorized official or that all the formalities required by 
law were complied with, but it is to In* observed that laitli plain­
tiffs make use of them to describe tbe land in dealing with it. 
1 do not think that they should be allowed to take advantage of 
any defects, if any such exist. They dealt with the land in 
question as fronting on a 99-foot roadway.

The defendants, however, claim that, if any uncertainties as 
to iMuindaries ever existed, they have been cured by the steps 
taken under the provisions of the Special Survey Act, eh. 1T>8, 
of the Revised Statutes of Manitoba (1902). See. 3 of this 
statute, as amended by sec. 1, eh. t>2, of the statutes of 1910, 
enacts as follows :—

The Attorney-General may direct a special survey . . . for the 
purpose of correcting any error or supposed error in respect of any existing 
survey or plan, or of plotting land not la-fore subdivided, or of shewing
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the divisions of lauds of which the divisions are not shown on any plan of 
subdivision (or for the purpose of fixing the location or width of any 
roads or highways or for the purpose of establishing any boundary lines 
the position of which, owing to the obliteration of the original monuments 
defining the same on the ground, have become doubtful or difficult of Iteing 
ascertained), and upon every special survey to have a plan prepared shewing 
the same, which said special survey and plan may he made on the principle 
of block outline survey or a completed survey either in whole or in part.

And then see. 5 provides that the Attorney-General may 
publish in the Manitoba (iazette a notice setting forth that the 
special plan has been filed and that it is to l>e submitted for 
the approval of the Ijieutenant-Governor-in-eouneiI, “and also 
setting forth the object of the special survey” and the time fixed 
for the hearing by the Attorney-General of complaints by persons 
interested.

It was objected that this notice was not sufficient and did 
not contain sufficient information of any intention further than 
to correct errors in former plans, and should have intimated an 
intention to take the land and of establishing a new width or 
new boundaries of the highway. The words in the notice are :—

For the purpose of correcting errors in prior surveys of the above 
described portion of the said city, and for the purpose of defining and 
establishing the location of Imundaries of property within the same.

I think the notice, though not following the exact wording 
of see. 3, as amended, is comprehensive and wide enough to inti­
mate the objects sought by the proceedings. The expression, “the 
location of boundaries,” is comprehensive. The sole question is: 
Where is the eastern limit of the plaintiffs' land ! It is coter­
minus with the western Imundary of St. Mary’s road, and the 
fixing of that line establishes the width of the road and the loca­
tion of the road.

The order-in-council seems to lie in due form and the notice 
of this order-in-council under sec. 15 is duly proved, and the 
legislature, anticipating the usual mistakes of solicitors, gener­
ously provides that such notice, when published,
Shall lie conclusive evidence of the order in council and of the regularity 
of all proceedings leading up to the passage of such order-in-council and 
of the approval of the survey and plan and, except in so far as the order 
in-council may be set aside or varied under the provisions of this Act, such 
order-in-council shall not be set aside on any ground whatever, and such 
survey and plan shall lie thenceforth held to lie approved and shall lie final 
and binding upon all parties whatsoever.

This is not a case of confiscation or of the vesting of one 
man’s property in another without compensation. It is legisla­
tion prompted by the existing conditions, the obliteration of orig­
inal surveyor's posts or landmarks.

Evidence which would define the property rights of adjoining 
land-owners is lost ; original monuments and landmarks have
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been obliterated ; an expert, a surveyor, is appointed an arbiter, 
makes bis inquiries and investigations and reports by a special 
plan or survey, and this report, plan or survey is the suivititute 
for what has been lost or obliterated, and is the evidence, so to 
speak, upon which the Court disposes of the questions in issue. 
The lines, areas, measurements, then, are conclusive so far as they 
can be made so by statutory enactment.

It is contended that this statute confiscates the plaintiff s land 
or encroaches upon his rights, and that we should not construe it 
so as to accomplish that object unless we are obliged to so con­
strue it.

It is, in my opinion, curative, remedial and beneficial in its 
purpose. It should receive a generous interpretation so as. if 
possible, to carry out the intention of the Legislature in making 
certain and defining property rights and eliminating the source 
of endless litigation brought about by vague and undefined 
boundaries.

The sole question is: Where is the western limit of St. Mary’s 
road ? The statute put in operation by the request of the muni­
cipality, or on the initiative of the Attorney-General, has deter­
mined that question.

The findings of this expert arbiter, ratified by the Attorney- 
General, incorporated in and promulgated by the order of the 
Lieutenant-Governor-in-council as shewn upon this special plan, 
is a substitute for the evidence that has been lost and the land­
marks that have been obliterated, and this plan shews the limits 
of the domain of the plaintiffs and the defendant municipality 
respectively.

With all due respect for the carefully considered reasons of 
the learned Chief Justice of the King’s Bench, I would allow 
the appeal.

Perdue and Cameron, JJ.A., concurred.
Appeal allowed.

WOOD v. CITY OF HAMILTON.
Ontario Supreme Court (Appellate IHrinion), Mu lock. f’x., HUIdrll, 

Sutherland, and l/eiteh, ./•/. February 14, 111 13.

1. Licknsk (g IA—1 )—Liability fob failure to kkkp markftt place 
sanitary—Occupancy of stall with knowledob of condition.

A huckster occupying a «tall in a public market umlvr a weekly 
license, assumes the risk of injury to health by reason of the unsani­
tary condition of the stall by continuing in «nviipation thereof for 
many weeks after becoming aware of its condition.

I M ood v. City of Hamilton, H D.L1L 824. reversed ; La e V. Corpora­
tion of Darlington (1870), 5 Ex. D. 28, distinguished.)

Appeal by defendants in an action for damages for injury 
to the plaintiff’s health, alleged to have been caused by the
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ONT. defendant's negligence, Wood v. City of Hamilton, 8 D.L.R.
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1913

824. 4 O W N. 427.
The nppetil was allowed and the action dismissed.

Hamilton

//. E. Hose, K.C., for the defendants, argued that, accepting 
the view of the learned trial Judge that the plaintiff was a 
licensee, and not a lessee, of the premises in question, the license

Argument ran only from week to week, and it was open to her to terminate 
it at the end of any week. She was, therefore, every week vol­
untarily assuming the risk arising from the alleged negligence 
of the defendants. The case of Flynn v. Toronto Industrial Ex­
hibition Association, 9 O.L.R. 582, does not seem to go the length 
claimed for it by the plaintiff—see per Osler, J.A.. at p. 585, 
also per G arrow, J.A., at p. 587. Reference was made to Glen- 
wood Lumber Co. IAmitcd v. Phillips, [1904] A.C. 405, 408, 
where light is thrown on the general principle governing such 
cases, as being a matter “not of words but of substance.” |Rid­
dell, J., asked whether the city could come in and put the plain­
tiff out at any time.] No; and that is where the case at bar 
differs from the Flynn case, and from Marshall v. Industrial 
Exhibition Association of Toronto, 1 O.L.R. 319—see per Street. 
J., at p. 328. The plaintiff a possession was more exclusive than in 
these cases. The judgment of the Divisional Court in the Marshall 
case was affirmed by the Court of Appeal, 2 O.L.R. 62, but the 
note there does not state what was decided ; for which reference 
must be had to the judgment of the Divisional Court, at pp. 328- 
330 of 1 O.L.R. 1 refer to Halsbury’s Laws of England, vol. 21, 
p. 388 ct seq., and cases there collected. The learned trial Judge 
erred in his application of Lax v. Corporation of Darlington. 5 
Ex.D. 28—we pp. 29, 30.

W. M. McClemont, for the plaintiff, relied upon the grounds 
and authorities cited by the learned trial Judge, and argued 
that the plaintiff was a licensee under the terms of the by-law 
under which she occupied her stall. He referred to various sec­
tions of Hie by-law in support of his proposition, contending 
that she was in a different position from the monthly tenants of 
the market stalls and sheds. The defendants cannot go behind 
their own position, as defined by the law, which brings this 
case within the Flynn case. Hargroves Aronson tV Co. v. Ilar- 
topp, [1905] 1 K.B. 472, is a case practically on all fours with 
the case at bar—see per Lord Alverstone, C.J., at p. 477, shewing 
that, even if the plaintiff were a tenant, he might have a right of 
action in such a ease as this, where the defendants had control 
of the gutter, of which the plaintiff had no demise, and were 
hound to keep it in proper repair—see Miller v. Hancock, [1893] 
2 Q.B. 177. Reference was also made to Malone v. Lasknj, 
[1907| 1 K.B. i n ; Bell on Landlord and Tenant, p. 100; Oar
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bull v. City of Winnipeg (1908), 18 Man. L.R. 345; Am. & Eng. 
Encyc. of Law, 2nd ad., vol. 18, p. 235, citing Cole v. Buckle, 18 
C.P. 286. There is an analogy in tenancy from week to week 
to tenancy from year to year. As to the alleged estoppel by 
knowledge, reference was made to Gordon v. City of Belleville 
(1887), 15 O.R. 26, 29. The facts are similar to those in Mor­
rison v. I’erc Marquette II.B. Co. (1912), 27 O.L.R. 551, affirmed 
by the Appellate Division, Morrison V. Pere Marquette B. Co., 
12 D.L.R. 344, 4 O.W.X. 889, and in McMahon v. Field (1881), 
7 Q.H.D. 507.

Bose, in reply, referred to Smith v. Excelsior Life Insurance 
Co., 4 D.L.R. 99, 3 O.W.X. 1521 ; Trcdiray v. Machin < 1904), 20 
Times L.R. 726 ; Lane V. Cox, [1897] 1 Q.B. 415.

February 14. Moloch, C.J.:—The facts, about which there 
is no dispute, an* as follows:—

The defendant corporation, under the provisions of the 
Municipal Act, established a market in the city of Hamilton, 
dividing one of the buildings forming part of the market into 
open stalls, which were let to hucksters by the week; no one 
being entitled to the use of a stall for a longer period than one 
week. For many years the plaintiff had occupied a particular 
one of these stalls, but in the summer of 1910 was allowed to 
substitute the southerly one for that formerly occupied by her. 
When she took possession of the southerly stall, it seemed per­
fectly dry and in a sanitary condition, and so it remained until 
the autumn of 1911, when it fell into disrepair; the roof leaking 
in various places and water finding its way into the stall, also 
from crevices between the wall and roof, and carea-trough and 
roof, and from the street. It came down in such quantities as 
to flood the floor. The plaintiff unsuccessfully endeavoured to 
catch it in vessels, and was obliged to place planks on the floor 
to enable her to avoid standing in the water. During the cold 
weather, on returning to the stall in the mornings, the floor 
would be found covered with iee to such a depth that the care­
taker was obliged to remove it before the door could be opened.

The premises were in this leaky condition in September or 
October, 1910, and the plaintiff at that time reported the con­
dition to the chairman of the market board of the City of Hamil­
ton, who promised to have the necessary repairs attended to, 
but neglected to do so. Some slight attempt at repairing was 
made in the autumn of 1911, but the evidence shews that it 
made matters worse.

In the meantime, the plaintiff continued to occupy the stall 
and to complain frequently to the city authorities of this un­
sanitary condition. Her complaints bearing no fruit, she sec­
ured the services of her brother, and in February or March. 1912,
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he reported the condition of the stall to the new chairman of 
the board.

The condition of the stall caused the plaintiff’s clothing to 
become wet, and this, added to the general dampness of the pre­
mises, caused her to become ill, in the month of March, 1912 ; but 
she continued to occupy and use the stall until April, when she 
was taken seriously ill with an attack of sciatic neuralgia, and 
was obliged to go to bed, where she remained for some months.

The plaintiff testified that when it rained or thawed during 
the months of January, February, and March, 1912, the stall 
would be filled with water to a depth of nearly half an inch, and 
that this condition continued up to the time of her being taken 
ill ; and that, prior to this, she had enjoyed good health.

The learned trial Judge, in finding for the plaintiff, fol­
lowed Lax v. Corporation of Darlington, 5 Ex. D. 28. That 
case presents some features like the present one, and Lush, J., 
who tried it. expressed the view that the defendant corporation, 
having reeived toll from the plaintiffs, had thereby invited them 
to bring their cattle to the market, and had thus assumed the 
duty of maintaining it in a safe condition; and, accordingly, 
gave a judgment in favour of the plaintiffs, which was sustained 
in appeal.

That case, however, differs from the present one in that 
no question was there raised of contributory negligence on the 
part of the plaintiffs; whilst here it is pleaded and relied upon 
by the defendants.

Before us it was contended by the plaintiff’s counsel that the 
plaintiff was not a tenant, but a licensee; and that, therefore, 
Lax v. Corporation of Darlington, ante, governed. If, however, 
her illness was caused by her own want of ordinary care, she 
cannot recover, even if the defendants were bound to maintain 
the premises in a sanitary condition, and failed to do so. Test­
ing her duty in the light of her own evidence, it appears to me 
that in remaining in the premises when she was aware of their 
unsanitary condition, she must be held to have been the im­
mediate cause of her illness. She was a woman of forty-eight 
years of age, and had been engaged in the huckster business for 
years. In the autumn of 1911, and throughout all the succeed­
ing months, until April, 1912, the premises were in a wretchedly 
unsanitary condition, of which she constantly complained to the 
authorities, but without producing any good results; and for a 
month after the commencement of her illness, brought about by 
the unsanitary condition of the premises, site continued to oc­
cupy them, in order to retain her trade, only ceasing to do so 
when her illness became so serious as to compel her to take to 
her bed. Every one is bound to use ordinary care for his pro­
tection against injury—what constitutes ordinary care depend-

I
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ing upon the facts of each case. Every prudent person of full 
age (the plaintiff was forty-eight years old) knows that he runs 
great risk in remaining for months exposed to conditions such 
as the plaintiff described as existing from October, 1911, until 
April, 1912. Whilst knowledge of the risk is not per sc con­
tributory negligence (Gordon v. City of Belleville, 15 O.R. 26), 
yet, if the facts are such that contributory negligence should be 
inferred, and that no reasonable jury should find in the plain­
tiff’s favour, then the plaintiff is not entitled to have his case go 
to the jury: Wright v. Midland It.W. Co. (1884), 51 L.T.R. 539.

Here the plaintiff, a woman of mature years, with full know­
ledge of the unsanitary condition of the premises, continued to 
occupy the same for months after that condition became mani­
fest, and for about a month after the commencement of her ill­
ness, brought about by that condition. If she had at an earlier 
date withdrawn from the premises, the illness complained of 
would have been avoided. Her continuing, however, under the 
circumstances, to occupy the stall was not, I think, the conduct 
of a person exercising ordinary care; and I, therefore, with 
much respect, find myself unable to share the view' of the learned 
trial Judge, being of opinion that the plaintiff’s illness was 
caused by her own negligence, which disentitles her to maintain 
this action.

Therefore, I think this appeal should be allowed with costs, 
and the action dismissed with costs.

Sutherland, J.:—The facts are fully set out in the judg- Sutherland. j. 
ment below. I agree with the learned trial Judge in his opinion 
that the rights of the plaintiff were those, not of a lessee, but of 
a licensee. . The character and scope of the possession which the 
person is entitled to is of prime importance in considering the 
question.

In Wood fall on Landlord and Tenant, 19th ed. (1912), p.
146. there is a full discussion.

By-law No. 2 of the defendants, “to regulate the central mar­
ket,” etc., seems to me plainly to indicate that the possession of 
the stand assigned to the plaintiff, and the one in question here­
in, was not an exclusive one. 1 refer particularly to sees. 24 
and 27, sub-sees. 1, 2, and 4.

Under her weekly license, the plaintiff had only a right to 
the use of her stand during certain hours of the day, and for a 
specified length of time: Taylor v. Caldwell (1863). 3 B. & S.
826; Marshall v. Industrial Exhibition Association of Toronto 
1 O.L.R. 319, per Street, J., at p. 328 (affirmed 2 O.L.R. 62) ;
Glenwood Lumber Co. Limited v. VhiUips, [1904] A.C. 405;
Flynnv. Toronto Inelustrial Exhibition Association, 9 O.L.R. 582, 
per Osler, J.A., at p. 585, and ptr Garroxv, J.A., at p. 587.
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If she were a mere licensee, she could, of course, not recover, 
as the trial Judge properly pointed out. I agree also with him 
in the view that she was more than a mere licensee : Holmes v. 
North Eastern R. Co., L.R. 1 Ex. 258.

In his judgment (ante), Clute, J., says: “In Lax v. Corpora­
tion of Darlington, 5 Ex. D. 28, . . . it was argued that the 
plaintiffs incurred their loss by their own fault, and that the 
danger was obvious, or that they knew it. Bramwell, L.J., said: 
‘If that question had been before us, I should have had very 
great misgivings whether the plaintiffs were entitled to recover, 
because if they knew the danger and chose to risk it, it is their 
own fault; they are volunteers, and in my opinion the defend­
ants ought not to have been made liable to them in that case.’ ” 
He goes on further to say : “Although this was obiter, yet it 
touches the point upon which I have the chief difficulty in the pre­
sent case.” He also says: “The plaintiff's continuing to occupy 
the premises after she had given notice, and while they were un­
sanitary, was not unreasonable under the circumstances, from 
the fact that she was in constant expectancy of the repairs be­
ing made, and repairs were in fact made some weeks prior to 
her illness, but so negligently done that the premises still con­
tinued in an unsanitary condition. I do not think that such con­
tinuance, under the circumstances, constituted contributory 
negligence upon her part.”

I am unable to agree with this view, upon the facts in ques­
tion in the action. Before the 30th November, 1911, complaints 
had been made by the licensee to the defendants about the water 
coming into the huckster’s stand which she was occupying from 
time to time. The defendants made certain repairs on the 30th 
November, which, the plaintiff says, were ineffectual for the pur­
pose of keeping out the wrater.

Under the tenus of the by-law under which the market was 
being operated, it was not possible for a stand such as the one 
in question to be assigned to any person “for longer periods 
than one week at a time.”

Notwithstanding the fact that from week to week during the 
whole of the time from November to March, the plaintiff was 
the only person assigned to the particular stand in question, we 
must treat the matter as though each week she were applying 
for that particular stand, and was having it assigned to her each 
week, she paying the stipulated weekly market fee for it.

It seems to me that, on her own evidence, she was each week 
voluntarily assuming the risk of injury to her health from an 
alleged negligence of the defendants of which she was aware.

In Lax v. Corporation of Darlington, already referred to. 
Brett, L.J., at p. 33, says : “If the plaintiffs wilfully and pur­
posely undertook a risk and danger which was fully known to
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them, under those circumstances, notwithstanding the primary 
liability of the defendants, it would be right in point of law to 
say the plaintiffs had contributed to the loss, or that they were 
the sole cause of the damage to their cow/’

Each week it was open to the plaintiff to avoid the risk and 
danger she was running from the alleged unsanitary condition 
of the stand. She saw tit on the contrary, with knowledge there­
of, to continue to apply for her license and to occupy the stand.
1 think she must be taken to have assumed the risk and danger 
and that the injury to her health was, therefore, the result of her 
own conduct. I think this would be so whether she was a licensee 
or lessee.

I am of opinion that the appeal should be allowed with costa, 
and the action dismissed with costs.

Riddell, J. :—I have had the opportunity of reading the Rlddel1, J* 
judgment of my brother Sutherland, and concur in the result 
that he has arrived at.

In my view of the case, it is immaterial whether the plaintiff 
was licensee or tenant. As at present advised, I incline to the 
opinion that she was tenant. Rut in either case, the result is the 
same—her injury was of her own doing: Lax v. Corporation 
of Darlington, 5 Ex. D. 28; Humphrey v. Wait (1873), 22 C.P.
580, at p. 586, per Galt, J. Tennant v. Hall (1888), 27 N.B.R.
499, and Opdyke v. Prouty (1875), 6 Ilun 242, may also be 
looked at. In the latter case, the General Term held, on facts 
very like the present: “As the defendant took the premises as 
they were when the lease was made, and agreed to pay the rent 
reserved for their use in that condition, if his goods were in­
jured by such use, no obligation rested upon the plaintiff to re­
compense him for such injury. The loss was his own, and the 
risk of it had been assumed by hini from the manner in which 
the premises had been taken.” These remarks apply equally 
to this case.
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Leitcii, J. :—I agree.
Appeal all-owed.
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ONT. McKAY v. DAVEY.

S. C. Ontario Supreme Court ( Appellate Division), Mulock, C.J.Kx.D., Clutc,
j913 nmi Sutherland, •/•/. March 6, 1913.

1. Sale (8 II A—20)—Warranty—Wiiat amounts to—Breach.
The representation by n seller of l>ees that they hail been Inspected 

and were clean ami nil right is a warranty that they are free from 
foul brood sufficient to permit a recovery for its breach.

Statement Appeal by the defendant from the judgment of the Junior 
Judge of the County Court of the County of Grey, in favour of 
the plaintiff, in an action in that Court for damages for breach of 
an alleged warranty upon the sale of l>ves, or for contravention 
of the Foul Brood Act, 6 Edw. VII. ch. 51 (0.)

The appeal was dismissed.
Argument E. D. Armour, K.C., for the defendant:—There was no war­

ranty by the vendor that the bees were clean, and the maxim 
caveat ctnplor applies. The plaintiff, at the time of the purchase, 
could have found foul brood if he had made a proper inspection 
of the hives. The bees may have been infected from the honey 
supplied by the plaintiff feeding the bees during the winter. 
There was no evidence that the disease originated with the de­
fendant's bees. Therefore, no action lies at common law. As 
to the Foul Brood Act, 0 Edw. VII. ch. 51, it is not one for the 
protection of purchasers, but for the general suppression of the 
disease: Maxwell's Interpretation of Statutes, 5th ed., p. 07; 
Stevens v. Chown, [1901] 1 Ch. 894, 903 ; Wolverhampton New 
Waterworks Co. v. Hawkcsford (1859), 0 C.B.N.S. 330, at p. 350. 
As the statute provides a penalty, no action will lie at the instance 
of a private individual for a contravention of the Act: Atkinson 
v. Newcastle Waterworks Co. (1877), 2 Ex.I). 441 ; Cowley v. 
Newmarket Local Hoard, [1892] A.C. 345, at p. 352; Stevens v. 
Jeacocke (1848), 11 Q.B. 731; Pasmore v. Oswaldtwistle Urban 
District Council, [1898] A.C. 387, at pp. 394, 398. So there is no 
right of action under the statute.

I. II. Lucas, K.C., for the plaintiff:—Though " the learned 
County Court Judge has not expressly found that there was 
foul brood among the plaintiff’s bees, yet he wrms to have assumed 
that there was. The representations made by the defendant at 
the time of the sale amounted to a warranty that the bees were 
clean, whereas they were tainted with foul brood. As to the in­
terpretation of the statute, it must 1h- given a reasonable inter­
pretation; and I submit that, while it is for the protection of the 
public in a general sense, yet it is also for the protection of the 
purchaser, in the sense that it prohibits the sale of infected bees: 
City of Vancouver v. McPhalen (1911), 45 S.C.R. 194, 214; Osborne 
v. Williams (1811), 18 Ves. 379, 11 R.R. 218; Williams v. lied le y 
(1807), 8 East 378, 9 R.R. 473; Droves v. Lord Wimborne, [18981
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2 Q.B. 402. In any case, we arc entitled to a return of the pur- 0WT- 
chase-money. S c.

Armour, in reply. lois

March 6, 1913. Clute, J.:—In February, 1911, the plaintiff McKay
bought from the defendant al>out twenty swarms of bet's, upon »• 
the representation, as the plaintiff says, that they had been in- Oavby. 
spected, and “were clean and all right.” Twelve of these hives, cinte.j. 

the rest having died during the winter, were brought to the 
plaintiff’s premises al>out the 1st May, making, with the nine 
hives the plaintiff then had, twenty-one hives in all.

By the 1st June, some of the bees had died off, leaving only
thirteen hives altogether, viz., nine of the plaintiff's and four of 
those bought from the defendant. These were inspected on the 
10th June, 1911, when it was found that all four of those pur­
chased from the defendant were diseased with “foul brood,” 
the nine hives of the plaintiff still remaining clean.

The plaintiff attempted to treat them but found them so 
bad that all purchased from the defendant had to be destroyed.

It was argued at bar that these1 bees might have been infected 
from the honey supplied by the plaintiff feeding the bees during 
the winter; but, upon a perused of the evidence, 1 think it is wholly 
improbable.

The plaintiff had sold out all he had, in the spring of 1910, 
except one hive at his father-in-law's, three miles away. The 
bees so sold by the plaintiff were alleged to be diseased, and he 
made a settlement with the purchaser. He started anew with 
three hives, which were inspected in 1910, and reported clean. 
These three, at the lime of the purchase, had increased to nine.

It appears from the evidence of the inspector that the de­
fendant’s bees had been inspected on the 20th June, 1910. Of 
thirty-five hives he examined fourteen, and of these he found 
three diseased with foul brood, and instructed the defendant how 
to treat them.

I think that the evidence shews that the defendant knew or 
had good reason to know that there was “foul brood” among 
his bees when he sold them ; and, at all events, he sold them with­
out the ins|H*ctor’s authority required by sec. 0 of the Foul Brood 
Act, 6 Edw. VII. ch. 51.

But it is said, for the defendant, that there was no warranty, 
and the Act was not passed for the benefit of purchasers; and, as 
it provides a penalty, no action will lie at the instance of a private 
individual for a contravention of the Act.

I think that the representations made at the time of the sale 
did amount to a warranty that the liées were clean, when in fact 
they were tainted with “foul brood.”

The trial Judge, in effect, found that the plaintiff had satisfied 
the burden of proof when he found the probabilities in favour of 
the plaintiff’s story; and I think that he was in error in supposing
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that he was ‘ ‘forced to find, with considerable hesitation, that he 
(the plaintiff) has not satisfied the burden of proof.”

Having regard to the evidence and to the finding as above 
indicated, I think that the only proper conclusion to lx? reached 
is, that the plaintiff had satisfied the burden of proof cast upon 
him. Taking the whole judgment, it is a strong finding indeed 
upon all essential points in favour of the plaintiff ; and the assump­
tion that the plaintiff had not satisfied the onus probandi cast 
upon him, was quite erroneous.

I, also, am of opinion that the statute was made for the benefit 
of those engaged in bee-keeping. Section 5 imposes a penalty for 
knowingly selling or bartering or giving away diseased colonies 
or infected appliances; and sec. 0 also imposes a penalty upon 
any person, who sells or offers for sale any bees, hives, or appur­
tenances, whose brood has been destroyed or treated for “foul 
brood,” without being authorised by the inspector so to do.

While this statute is in the interests of the public, in the sense 
of decreasing the danger that would limit the supply, yet it has 
for its immediate object the benefit of those engaged in bee­
keeping (to which class the plaintiff belongs) in order to prevent 
the danger of infecting clean colonies by the introduction of bees 
already tainted with foul brood. The evidence clearly shews 
that this disease is very contagious, the slightest taint in honey 
being sufficient to spread the disease. The statute aimed at 
preventing that by forbidding the sale, and the injury to the 
plaintiff arose from the act done by the defendant in contra­
vention of the statute: Hagle v. LaPlante (1910), 20 O.L.R. 339; 
droves v. Lord Wimbome, [1898] 2 Q.B. 402, 414.

The distinction in the law between an Act passed prohibiting 
a certain thing, with a penalty in case of breach, in the interests 
of the public, or for a certain class, is pointed out in Ward v. 
Hobbs (1878), 4 App. Cas. 13. In that case, a man sent to market 
hogs suffering from an infectious disease. The hogs were sold 
“with all faults,” and “no warranty will lx* given by the auctioneer 
with any lot, and ... no compensation shall be made in respect 
of any fault.” It was held that the vendor was relieved from 
liability in respect of any defect in the article itself. It was argued 
at bar in that case that, although there was no express representa­
tion made in words, yet there was conduct on the part of the re­
spondent which amounted to a representation in this way : the 
Contagious Diseases (Animals) Act imposes a penalty upon any 
one who sends un animal having at the time upon it an infectious 
or contagious disease to any public or other place unless he shall 
prove that he was not aware that the animal was so tainted with 
disease. It was said that the respondent, by sending his pigs into 
the public market, must lx» taken to lx* representing that he was 
complying with the law, or at all events not infringing it, and that 
the animals were not tainted with any infectious or contagious
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disease. It was there held that the Act was passed for the benefit 
of the general public, and could not create a liability in favour 
of a particular individual; and, there being no warranty, the de­
fendant was not liable.

I do not think the damages in this case should lx* limited to 
a return of the purchase-money. Having regard to the nature 
of the business, the defendant must have known that these bees 
would be associated with others, and, if tainted, the natural con­
sequence would be to spread the disease among other colonies.

In Penton v. Murduck (1870), 22 L.T.R. 371, it was held that a 
declaration stating that the defendant had delivered a glandered 
horse to the plaintiff to lx* put with his horse, without telling him 
it was glandered, whereby the plaintiff, not knowing it was 
glandered, wras induced to and did put it with his horse, per quod 
his horse died, is a good declaration though no concealment or 
fraud or breach of warranty is averred; and in Earp v. Faulkner 
(1875), 34 L.T.R. 284, it was held that no action will lie to recover 
damages sustained by the negligence of servants having the care 
of cattle which they know to be suffering from an infectious 
disease in allowing such cattle to mingle with other cattle. See 
also Mullett v. Mason (1866), L.R. 1 C.P. 559, where a cattle dealer 
sold to the plaintiff a cow, and fraudulently represented that it 
was free from infectious disease, when he knew that it was not, 
and the plaintiff having placed the cow with five others, they 
caught the disease and died, it was held that the plaintiff was 
entitled to recover as damages the value of all the cows.

For cases tearing indirectly upon the subject and as to onus 
probandi in certain cases, to which I do not think it necessary 
further to refer, see Wolverhampton Neu' Waterworks Co. v. Hawke»- 
ford, 6 C.B.N.8. 336; Rowning v. flood chi Id (1773), 2 W. HI. 906; 
Couch v. Steel (1854), 3 K. & R. 402—limited but not overruled 
by Atkinson v. Newcastle Waterworks Co., 2 Ex.I). 441 ; Emmerton 
v. Mathews (1862), 7 H. & N. 586; Burnby v. Bollett (1847), 16 
M. & W. 644; Watkins v. Naval Colliery Co., (1911] 2 K.B. 162, 
174, distinguishing droves v. Lord Wimbome, (1898] 2 Q.B. 402; 
Britannic Merthyr Coal Co. v. David, [1910] AX’. 74, referred to in 
Butler v. Fife Coal Co., [1912] A.C. 149, 160; City of Vancouver v. 
McPhalen, 45 S.C.R. 194, 214.

The appeal should be dismissed with costs.

Mulock, C.J.:—I agree with the view, expressed by my 
brother Clute in his written judgment, that the representations 
made by the defendant at the time of the sale amounted to a 
warranty that the bees were clean, whereas they were then in 
fact tainted with foul brood. I, therefore, would dismiss this 
appeal with costs.

I express no opinion as to whether the Foul Brood Act gives to 
the plaintiff a cause of action.

S.C.
101.3

McKay
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Sutherland, J. 
(dissenting).

Sutherland, J. (dissenting) :—The plaintiff in his statement 
of claim alleged that on the 20th February, 1911, he purchased 
a number of bees and appliances from the defendant, who war­
ranted the bees and brood to be free from disease, but subse­
quently found that they were affected with a disease known as 
“foul brood.” The defendant in his statement of defence denied 
that he warranted the bees and brood to be free from disease or 
made any representations with respect to the same, and alleged, 
further, that the plaintiff had opportunity to inspect and did 
inspect the bees and appliances before purchasing.

I quote from the judgment of the trial Judge: “The plaintiff 
says that, at the time, the defendant represented the bees ‘all 
clear and all right.’ The defendant denies this, and says that 
he did not make any representation whatever. He says that the 
plaintiff examined the bees for himself and relied on his own in­
spection.” And again : “The onus is on the plaintiff to prove 
the representation; and, although I think that the probabilities 
are in favour of the plaintiff’s story, 1 am forced to find, with con­
siderable hesitation, that he has not satisfied the burthen of 
proof.” I quote further from the judgment: “At the opening of 
the case, the plaintiff’s counsel asked leave to amend his pleadings 
by making in the alternative a claim under the statute, notice 
of the claim having been given to the defendant. I do not think 
that the amendment is necessary. Where a contract is rendered 
illegal, whether by statute or common law, it is for the Court to 
take notice of the fact, even if the illegality is not pleaded by the 
parties: (iedge v. Royal Exchange Assurance Corporation, [1900] 
2 Q.B. 214; Scott v. Brown, [1892] 2 Q.B. 724. If necessary, the 
plaintiff can amend.”

The statute referred to was originally R.S.O. 1897, ch. 283, 
intituled “An Act for the Suppression of Foul Brood among Bees.” 
That Act was repealed by 6 Edw. VII. ch. 51, “An Act for the 
Suppression of Foul Brood among Bees.”

From the evidence it appears that, prior to the sale to the 
plaintiff, there had been inspection of the defendant’s bees, and 
“foul brood” was discovered therein, and they had been treated 
for that disease. It was proved that the defendant had not been 
authorised thereafter by the Inspector to sell his bees, ns required 
by sec. (i of the said Act, which provides a penalty for non-com­
pliance therewith.

The trial Judge in his judgment says further: “Having 
regard to the whole purview of the statute, I think it was intended 
to protect the purchasers of bees, and that the sale by the de­
fendant, without the authority of the inspector, is within the 
principle” of certain cases cited by him, as follows: Bartlett v. 
Vinor (1693), Garth. 251; Law v. Hodaon (1809), 11 East 300 
(10 R.R. 513); Little v. Poole (1829), 9 B. & C. 192 (32 R.R. 630); 
(i roves v. Lord ]Yimborne, [1898] 2 Q.B. 402; Atkinson v. Dcnby
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(18(il), (i H. <V N. 778 (123 R.H. 824); In re Cork and Youghal 0WT-
II.W. Co. (1809), L.R. 4 Ch. 748. He* also referred to Smith's g c
L.C., 9th Am. ed., vol. 1, p. 92, and said: “It is also laid down 1913

that where a statute imposes a penalty upon one party to a pro- —
hibited contract and not on the other, they are not in pari delicto, McKay
and the party on whom the penalty is imposed can be compelled dwkt.
to make restitution of money or property received under the -— 
contract. Hut this is not accomplished by an enforcement of 
the contract, but on the theory of an implied contract raised 
for the benefit of the less guilty party.”

He, accordingly, gave judgment for the plaintiff for $111.50 
in all.

With respect to the learned County Court Judge, I am unable 
to agree that the statute confers any right of action on the plain­
tiff. I am unable to see that it is one framed at all in the interest 
of the general public for the suppression of a named disease 
among bees. It is not passed in the interest of a particular 
class of persons, of whom the plaintiff may be said to be one.
The title of the Act plainly suggests this, it seems to me, and 
“may be referred to for the purpose of ascertaining" the general 
scope of the Act: Maxwell on the Interpretation of Statutes,
5th ed. (1912), p. 07. I quote also further from Maxwell, p. 002:
“The right of action, where it exists, is limited to those who are 
directly and immediately within the gist of the enactment. The 
Contagious Diseases (Animals) Act, 1809, for example, in im­
posing a penalty on those who send animals to market with in­
fectious diseases, may give a right of action to the owner of an 
animal in the market, which caught the disease from the infected 
animal of the offender, the object of the Act being to protort those 
who expose animals for sale there; but it would not give* a right 
of action to the purchaser of the diseased animals which had been 
wrongfully exposed, for the Act did not aim at the protection of 
buyers in the market." See Ward v. Ilobbs, 48 L.J.Q.B. 281.
4 App. Cas. 13; Pasmore v. Oswaldtwistle Urban District Council,
[1898] A.C. 387, at pp. 394 and 398; Tompkins v. Hrockville 
Pink Co. (1899), 31 O.R. 124; Attorney-General v. President, etc. 
of the Shire of Preston (1902), 28 Viet. L.R. 402, at p. 410; Mullis 
v. Hubbard, [1903] 2 Ch. 431.

It seems to me that the only ground on which the plaintiff 
could succeed was on the ground of warranty, which was the 
ground asserted by him originally in his statement of claim.
The trial Judge has found that the plaintiff has not been able to 
make out his case on that score.

I think the appeal should be allowed with costs.
Appeal dismissed, Sutherland, J., dissenting.
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Re SOUTH DAWSON ELECTION. 
grant v. Mclennan.

Yukon Territorial Court, Macaulay, J. May 10, 1913.

Election» if IV—IN)|—Contents — Ground» — Illkuai. vote»—An-
NENUK OK HKtXll'NT.

In the al»<«enee of a recount, the fact that a large number of illegal 
vote* were |»dled for a candidate in not ground for netting aside his 
election under the Yukon Elect ion Ordinances.

Euxtiiinn i g IV—noi—Content» — (jhound» — Improperly marked
II ALLOT»—AuNEXVK OK RECOUNT.

In the absence of a recount, the fact that a large numlier of im­
properly marked ballots were counted for a successful candidate is not 
'Ullieient ground for setting aside the election under the Yukon Elec­
tion Ordinances.

Election» (g IV—1KI)—Content» — Ground» — Failure of election
OKKICERH TO TAKE OATH.

Tlie failure of election officers to take the oath of office required by 
law is not ground for setting aside an election under the Yukon 
Election Ordinances.

[O’Veil v. i Hot m y-Urm ral of Camula. I Can. Cr. ('as. 303; Ex p. 
Curry, 1 Can. Cr. ('as. 532, and Camy v. Smith, JO X.S.R. 1*7. re­
ferred to.)

Electionn <f IV—IK))—Contest» — Ground» — Alienage of return- 
ISO <>n n i n

That the returning officer of an election was not a British subject 
is not ground for setting aside an election under the Yukon Election 
Ordinances.

Election» ig IV—Oil)—Content» — Ground» — Elector» voting

The fact that a large numlier of electors voted twice, is not suffi­
cient to justify setting aside an election under the Yukon Election 
Ordinances.

Election» (g IV—90)—Contents — Ground» — Improper intekpke
TATIO.N OF ELECTION LAW».

lni|iro|ier interpretation of election laws hv local authorities so as 
|iermit a large number of un<|tialilled electors to cast ballots, is not 
-ufficient reason for setting aside an election under the Yukon Elec­
tion Ordinances.

Election» (g IV—1HI)—Content» — Ground» — Intimidation or 
elm torn.

An allegation that a person illegally, wilfully and deliberately en­
deavoured to intimidate electors, but not charging that he acted as 
agent for the candidate whose election was disputed, or that he threat 
ened to employ force, violence or restraint in order to induce or com­
pel any |ier*on to vote or refrain from voting at the election, or that 
any person was influenced or intimidated by him. is not sufficient to 
justify setting aside the election, under the Yukon Election Ordin-

Elm-thin» (g IV—0O)—Contents — Ground» — Improper use or 
money—Agency.

An allegation that supporters of a successful candidate |»aid the 
wages as well ns the expense* of many voters in coming to the polls, 
doe* not, in the absence of an allegation tint such supporter* were 
"agents'* for the candidate, and acted contrary to the Yukon Election 
law. shew sufficient ground for setting aside the election.
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0. Elections ( g IV—90)—Contests — Abandonment—Attacking whom: 
election.

Whore the petitioner in n controverted election Ini'*. I»y his (ictitinii. 
claimed the seat for the opposing candidate, although no recount had 
been made on the latter's behalf upon which such claim could be made 
effective, the petitioner thereby adopts and ratifies what was «lone at 
the election so far as la* was |iersonally c« nicer ms I, and. having t Ini» 
elect «si, cannot abandon such claim of tin* sent for the unsuccessful 
candidate in order to attack the validity of the whole elv« lion pro 
eceding*.

[Kant Simcor Election ('use. 1 Ont. El. Va-. 300, and \hlritlye \ 
Hurst, 1 C.P.I). 410, referred to.]

Application on behalf of the respondent, under the pro­
visions of see. 10 of eh. 4 of the Consolidated Ordinances of the 
Yukon Territory, 1902, being an Ordinance respecting Contro­
verted Elections, for an order that all the paragraphs of the 
petition filed herein be struck out, and that the said petition be 
set aside and removed from the files of this Court, upon the 
grounds set out in the preliminary objections filed herein on the 
29th day of April, 1913.

The petition against the election of the respondent was filed 
in the Territorial Court on March 2ti, 1913, and the following 
allegations were made therein:—

1. An election was held on February 25. 1913, at the city of Dawson 
in the Yukon Territory, for the electoral district of South Dawson, at 
which Lionel Gordon Bonnet, barrister ami solicitor, and Donald Randolf 
McLennan were candidates, and the said Donald Handolf McLennan has 
been certified to lie the person elected at such election.

2. The petitioner was a duly <|ualificd elector at such election.
3. The jx'titioncr says that large numbers of unqualified and illegal 

votes were polled for the respondent.
4. That a number of spoiled and improperly marked ballots which 

should have been rejected by the returning officer were counted for the 
respondent.

!). That James Babcock, the deputy returning officer, and Rolx-rt 
Baird, poll clerk for the Miller ami Glacier Creeks pollinu division at said 
election, did not take the oath of office and were not sworn as required b> 
law, and that the said James Babcock is not a British subject.

0. That William K. Currie, the returning officer for the said electoral 
«listrict, is not a British subject.

7. That John Black, clerk of the Territorial Court and legal adviser, 
and George Brimstone, sheriff of the Yukon Territory, were both present 
at the official count of the ballots by the returning officer for sai«l election 
and they did by their actions and presence iinpro|>crly influence the return­
ing officer in the unbiassed discharge of his official duties.

8. That the local officials and employees of the Government acted in 
a very aggressive, offensive and partisan manner, impro|x*rly influencin'' 
and endeavouring to influence the electors at the said election.

9. That A. W. If. Smith, secretary of the Yukon Conservative Asso­
ciation, did illegally, wilfully and deliberately endeavour to intimidate 
the electors at said election by handing around blank warrants for the 
arrest of voters and at the same time giving oral instructions to the election

30—12 D.I..B.
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officers in the presence of voters to use the warranth when they deemed it 
advisable or necessary.

10. That the ex|M»nses and wages of many voters at said election were 
paid to and from their places of residence to the polls by supporters of the 
respondent, thereby improperly ami illegally influencing their vote.

11. That a large numl>cr of voters voted twice at said election.
12. That the Yukon Council Election Act and the amendments thereto 

were impro|x>rly interpreted by the local authorities, thereby causing and 
|iermitting a large number of unqualified voters to illegally east their bal­
lots at said election.

13. That the amendment to the Yukon Council Election Act passed 
by the said Yukon Council in June. 11112. is illegal and ultra virr*.

Wherefore the petitioner prays that it may be declared that the elec­
tion of the said Donald Kandolf McLennan is void and that it he set aside 
and that it may be declared that the said Lionel Gordon Bennet was duly 
elected or that the election be declared null and void

('. W\ (’. Tabor and ./. Smith, for respondent.
The petitioner in |>erson, contra.

Macaulay, .1.:—As regards par. 3 of the said petition, there 
is no allegation contained therein of any grounds upon which 
the said election should In* set aside, as provided in the Ordin­
ances respecting elections, living eh. 3 of the Consolidated Or­
dinances of the Yukon Territory, 1902, as amended by eh. IS of 
the Ordinances of the Yukon Territory, 1904, and subsequent 
amendments, or eh. 4 of the Consolidated Ordinances of the 
Yukon Territory, 1902, being an Ordinance respecting Contro­
verted Elections, there being no provision in the said Ordinances, 
as amended, to permit of such votes as are mentioned in said 
par. 3 of the said petition being taken into consideration unless 
such votes could have been taken into consideration by a Judge 
upon a recount, as provided in sees. 100 to 108 of said eh. 3 of 
said Consolidated Ordinances, as amended as aforesaid ; and 
no recount having liven demanded or held as provided in said 
elections, the allegations contained in par. 3 of the said petition 
could not now lie taken into consideration on the trial of this 
petition.

The same objection applies to par. 4 of the said petition. 
There was no demand made for a recount, as provided by said sees. 
100 to 108; nor was any such recount held. Consequently, the 
allegations contained in par. 4 of the said petition could not be 
taken into consideration on the trial of this action.

As regards the allegations contained in par. 5 of the said 
petition, the omission by the officers mentioned therein to take 
the oath of office, as required by law, is not a sufficient ground 
for avoiding the said election, as such officers were in any event 
de facto officers, and there is no allegation or complaint that the 
said election was not fairly conducted, and there is no complaint 
that any of the alleged irrégularité affected the result in the 
slightest degree, nor that any person entitled to vote was misled



12 D.L.R.] Grant v. McLennan. 4<;7

in any particular. The «aid officers occupied tlivir saiil offin* 
under some form or colour or claim of title, and had the reputa­
tion of being the officers they assumed to lx*: OWril v. .1 ttorney- 
(ieneral of Canada, I Can. Cr. (’as. 303; see judgment of Strong, 
C.J., at pp. 310 ami 311, ami cases therein cited, shewing that tla- 
rule of law is that the acts of a |s-rson assuming to exercise tla- 
functions of an office to which he has no legal title are, as regards 
third persons—that is to say, with reference to all persons hut 
the holder of the legal title to the office—legal and binding; see 
also Ex itarte ('urrjf, I Can. Cr. Cas. 532, where it was held that 
the failure of a judicial officer to take the oath of office and oath 
of allegiance does not invalidate his judgments in criminal cases 
where his qualification has not Ih-i-ii contested at the time of tin- 
trial, and such judgments are held valid and binding as having 
Imi-ii rendered by a Judge dr facto; see also Constantino on the 
I)c Facto Doctrine, p. 189 et xrq.; sec also Coney v. Smith. 2t> 
X.S.R. 177, when- it was held that the fact that the presiding 
officer who conducts an election is not properly appointed or 
qualified is not sufficient grounds for avoiding the election. As 
regards the further allegation in par. f> of the said |s-tition that 
'tin- said James Babcock" (the deputy returning officer men­

tioned in said par. 5) “is not a British subject," there is no pro­
vision contained in said eh. 3 of tin- said Consolidatisl Ordinances 
of BH)2 ami amendments thereto requiring a deputy returning 
officer, at an election held under the provisions of the said Or­
dinances, to Ih- a British subject; and, consequently, tin- said 
allegation is not a sufficient ground for avoiding the said election.

As regards par. <> of the said |H-tition, the allegation contained 
therein is mit a sufficient ground for avoiding an election, as 
sec. I of eh. 3 of till- said Consolidated Ordinances of 1902 provides 
that

YUKON

T (' 
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Macaulay, -1.

No election shall Is- «Iccluml void if tin- |mt*ihi to whom tin- writ is 
aihlrvsHvil arts thcrcuiwlcr as r«-tiiniinic ollin-r. mi lin- grmiii'l that such 
IH-rstHi is not a resilient elector of the district or is otherwise disqualified 
to act as returning officer.

Kurtlii'rtnoiT. the <lr facto •lot-trine woulil also apply to this 
officer.

As regards pars. 7, S. II and 12 of said petition, they do not 
nor do any of them allege or disclose any grounds or facts upon 
which the said election should Is- set aside as provided in ells. 
3 and 4 of the Consolidated Ordinances of the Yukon Territory 
or amendments thereto, or in any statute, ordinance or law 
governing election* in the Yukon Territory. Ami it wits also 
admitted on the argument In-fore me that the said John Black 
was present at the saiil official count, as alleged in «aid par. 7. in 
his rapacity of legal adviser. u|xin request hy the Commissioner 
of the Yukon Territory, and the petitioner who argued this 
application on his own Ix-half stated that he wished to make no
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argument in r«-gar«l to the allegations contained in said par. 7 of 
said |>etition; and it was further admitteil that George Hrinistone, 
the sheriff of the Yukon Territory, was present at sueh official 
count merely as a spectator, and took no part in the proc«r«lings, 
the said official count having been held in the court-room at the 
city of Dawson.

As regards par. 9 of the said petition, it does not allege that 
A. W. If. Smith «lid make use of, or threatened to make use of, 
any force, violence or restraint, or inflicted, or thn-ati-m-d to 
inflict, by himself or by or through any other person, any injury, 
damage, harm or loss, or in any manner practise intinitiation 
upon or against any person in ord«-r to induce or compel sueh 
person to vote or refrain from voting, or on account of such 
person having voted or refrained from voting at the said election, 
or by abduction, duress, or by any fraudulent device or con­
trivance, im|>e<le, prevent or otherwise interfere with the free 
exercise of th<- franchise of any voter, <ir thereby coni|icl, indue»1 
or prevail upon any voter to give or refrain from giving his vote 
at su«*h ehrtion, contrary to the provisions of sub-sec. 5 of s<*«\ 114 
of eh. 3 of said Consolidated Ordinances; ami, consequently, does 
not on its face disclose sufficient gmunds or facts to have the said 
election set aside or declared void. The allegation contained 
in said par. 9 of an endeavour to intimidate the electors at the 
sai<l election is not a sufficient charge to bring the said paragraph 
within the provisions of sai<l see. Il l; nor is it alleged that tin- 
said A. VV. If. Smith was an agi-nt of tin- respondent, as required 
by sec. 117 of the sun! Act.

As ri-gards par. 10 «if tin- sahl p«-t it ion. it docs not all«-g«- that 
the sup|M>rt<*rs of the rc> , who, it is all«*ge<l, paid the cx-
penses ami wages of many voters at the sai<l «-lection to and from 
their pla«-«-s of rcsidenc«- to the polls, won- agents of the n-spoml- 
ent; consequently, any acts tfiat were committi-d by sueh allcg<-d 
supporters of the n-spomlcnt in contravention of secs. 114, 115 
ami 110 of said eh. 3 «if said Consolidated Onlinanci-s would not 
In- such acts as wouhl constitute the sun! ehrtion an undue 
election ami to have it declared voi«l and set aside under the 
provisions of sec. 117 of sail! Consolidated ( frdinanccs, ami docs 
not on its face disclose sufficient groumls or facts to have the 
ehrtion set aaide or dirlun-d void.

As to par. 13 of the said petition, it <loes not alh-ge any groumls 
upon which the sai«l election shouhl lie set aside as provided in 
chs. 3 ami 4 of the Consolhlated Ordinances ufort-suid or in any 
statute, ordinance or ’aw governing elections in the Yukon 
Territory, ami «loes mit on its face «lisdosc sufficient grounds or 
facta to have the said election set aside or declared void. Furth«*r- 
more, the said ann-mlment referred to was mit an amendment to 
the Y'ukon Council Fleet ion Act, whi«-h is eh. 3 of the Consolidated 
Onlinanei-s of the Yukon Territory, 1902, but an amendment to
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ch. 2 of the said Consolidated Ordinances, being an Ordinance 
respecting the Council of the Yukon Territory, and such legisla­
tion was not ultra vires of the Yukon Council. No application 
for a recount having been made on behalf of the candidate Lionel 
Gordon Bonnet, as provided by sees. 100 to I OK of ch. 3 of the 
said Consolidated Ordinances of the Yukon Territory and amend­
ments thereto, the said election could not now lie claimed by or 
on behalf of the said Lionel Gordon Bonnet ; but the petitioner 
having claimed the seat for the opposing candidate in and by his 
petition, he thus adopted and ratified what was done at the elec­
tion so far as he was personally concerned, and having thus elected, 
it would be against principle to allow him to abandon that part 
of his petition in order to qualify him to attack the whole election 
proceedings: see East Simcoc Election (’use, vol. I of the Ontario 
Election Cases, p. 300; and Aldridge v. Hurst, I (MM). 410. 
Furthermore, a petitioner cannot claim the seat unless lie alleges 
that the person for whom the seat is claimed had a majority of 
the lawful votes: see McPherson’s Flection Law of ( *i,
p. 003.

For the reasons above stated, I do order that all paragraphs 
in the petition filed herein by the petitioner be struck out, and 
that the said petition be set aside and removed from the files of 
this Court, with costs to be paid by the petitioner to the re-

Petition set aside.

BRUCE v. JAMES.
Maniluha King’s Bench, Palterstm, K.C., Hefiree, May 17, 1913.

1. Aim armts ($ 1—6)—Negugence in giving final vkhtikhatk—Lia-
iiii.ity for.

Aii architect employed to su|>erintend the erection of a building, who 
with knowledge that it had not been completed a >rdiug to the plans
and specifications, improperly gave  ........litrn r a certificate of
completion is answerable for his negligence to hi ployer.

|/foyer* v. James, (IN91 ) S Times I..It. 97; //•<• . Dijon, 13 A.It.
(Ont.) 491, followed; Chambers v. Ooldlhnrp, I 1 K.lt. (>‘24, dis­
tinguished.)

2. Architects (5 I—6)—Right to comhkxmath>n—Counterclaim for
NEGLIGENCE.

An architect is entitled to compensation quantum meruit for super­
intending the erection of a building and making extra drawings therefor, 
notwithstanding the fact that he is answerable to his employer for 
negligently giving a final certificate to the contractor before he had 
finished his work according to the plans and s|M*cifieations.

|/foyer* v. James, (1K01) H Times Lit. 97, followed.|

Action by an architect for compensation for superintending 
the enaction of u building and making extra plans therefore. 
The defendant counterclaimed for damage occasioned by the 
plaintiff's negligence in giving the contractor a final certificate
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when the latter Imd not completed the building according to the 
plans and specifications.

There was judgment for plaintiff for the value of his services, 
and for the defendant on the counterclaim.

IV. />. Me Laws, for plaintiff.
E. L. Taylor, for defendant.

' Patterson, K.C., Referee:—Action to enforce a mechanics' 
lien. The plaintiff claims $100 for his .services as an architect 
in superintending the construction of a dwelling-house for 
the defendant, and for making extra drawings required 
in consequence of changes in the original plans and s|M*ci- 
fications, which changes had been assented to by the de­
fendant. The plaintiff had prepared these original plans ami 
specifications ami had been paid for them. He was not at first 
employed to superintend the work, but was called in after the 
foundation was in and the beams, joists, posts and rafters placed 
in position. That was on or about August 15, Hill. He made 
alunit nine personal visits of inspection of the work between that 
date and November 5, 1012, when his final inspection was made. 
In addition to the visits In- wrote a number of letters to the con­
tractor drawing his attention to the numerous complaints about 
the work which the defendant made from time to time. He 
gave the contractor in all five certificates for payment, tin- final 
one, dated November 18, 1012, being for $784.00 and shewing 
that it was for tin- full balance of the contract price and extras, 
$.4,700 having been previously paid.

Defendant disputes the plaintiff's right to payment, claiming 
that the plaintiff, while acting in tin- capacity of architect for tin- 
defendant, did so in a negligent, careless and indifferent manner 
and that, by reason of such negligence, carelessness and indiffer­
ence, the work upon the building was improperly performed and 
defective materials supplied, and that he has suffered serious 
damage. He further says that the plaintiff, while pur|M>rting to 
act for him in reference to tin- said building, acted against tin- 
interests of the defendant and in the interests of the contractor, 
and issued certificates shewing that tin- said work was complete 
in every respect, although it had been performed in an improper 
manner and not in accordance with tin- plans and specifications 
relating thereto, and that, owing to the issue of tin- plaintiff's 
final certificate, he was obliged to pay a larger sum to the con­
tractor than should have Ix-en paid in order to avoid litigation.

Defendant also counterclaims for damages suffered by him 
in consequence of the plaintiff’s alleged negligence and says that, 
by virtue of the plaintiff's said carelessness, negligence and in­
different work and the improper issue of the certificates for pay­
ment, he suffered damages in connection with the building and 
was obliged to pay mon- to the contractor than the building was
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worth in order to avoid litigation, and that he has suffered damages 
by reason of the premises to the extent of ÜF300, for which amount 
he claims judgment.

I am satisfied, on the evidence, and after a personal view of 
the premises in the presence of the solicitors for the parties, that 
the defendant has good cause to complain that the house was 
not completed according to the plans and specifications in a 
number of important respects. For example, one of the stone 
|>osts underneath the front of the verandah is only three feet 
in the ground although the plan shews that it should be six feet 
deep. Several of the windows fit very badly and the upper sashes 
cannot be lowered. The frames for several of the doors are so 
badly constructed that the doors cannot be properly opened and 
shut, some of the frames being wider at the top than at the bottom 
and some wider at the bottom than the top. The floors are not 
free from knots as required and have not been properly dressed 
or put down. The woodwork finish in many parts of the house 
has not been sand-papered and filled and stained and varnished 
in the manner required by the specifications. This is obvious 
Ifoth to the eye and to the touch of even an unskilled observer. 
The door frames have been stained a different colour from tin* 
doors and the Moors have not been dressed and varnished as 
required by the specifications. Rain-water gets in over the 
front windows owing, apparently, to the improper construction 
of the cave-trough leading from tin* roof of the verandah across 
the top of the windows. There is no panelling in the parlour 
as plainly shewn on the plans and drawings. These are the main 
defects, although there are a number of others of less importance, 
which, in my opinion, the plaintiff should not have passed over.

I therefore find, without hesitation, that the plaintiff should 
not have given the contractor the final certificate, ex. 15. 
Although it does not say that the work has been completed and 
the word “final” is not used, yet it is a final certificate within 
the meaning of the contract, ex. 0, as it shews that the amount 
certified for is the balance remaining after deducting previous 
payments from the full contract price and the amounts allowed 
for extras: Brown v. Ban not y nr School District, 2 D.L.R. 2(>4, 
22 Man. L.R. 200.

The contract Iwtween the defendant and the builder, ex. 9, 
referring to the final certificate of the architect, provides that 
“Such final certificate shall In* conclusive evidence of the ful­
filment of this contract by the contractor.” And 1 am of opinion 
that the defendant was bound by the certificate and had no defence 
to the contractor's claim for the amount mentioned in that certi­
ficate: Brown v. Bannatync, supra, unless he could have set up 
fraud or collusion as against the plaintiff.

The quest ion then arises, is the architect liable for negligence 
in giving such final certificate? In Badgley v. Dickson, 13 A.R.
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man. 494, a decision of the ( 'ourt of Appeal in Ontario, it was held
j7”p that, although an architect employed by the owner for reward
1013 to superintend the construction of a house may, as between the
----  latter and the contractor, by the terms of the agreement be in

Hkitk the position of an arbitrator and his decision as between them
Jamks. unimpeachable except for fraud or dishonesty, yet, as between
----- himself and his employer, lie is answerable for either negligence

or unskilfulness in the performance of his duty as architect. And 
a prior decision of Irving v. Morrison, 27 U.C.C.P. 242, was 
approved, in which it was held that the owner was entitled to 
deduct from the amount which would have been due to the 
architect the loss sustained by the latter’s negligence in certifying 
for too much.

In Rogers v. James, (1801) 8 T.L.R. 67, it was held by the 
Knglish Court of Appeal that there was a liability on the part 
of the architect to the building owner if he has been guilty of 
negligence in certifying for too much.

See also Saunders v. Broadstairs Local Hoard, 2 Hudson on 
Building Contracts 159, a case almost on all fours with the 
present case.

In Chambers v. Coldthorpe, [1901] 1 K.B. 624, it was held 
by two of the Judges of the Court of Appeal, Homer, L.J., dis­
senting, that the architect, in ascertaining the amount due to 
the contractor and certifying to the same under the contract, 
occupied the position of an arbitrator and therefore was not 
liable to an action by the building owner for negligence in the 
exercise of those functions.

The alleged negligence in that ease was as follows: The 
negligent measuring up of work done by the contractor for the 
erection of the house and permitting him to include in his accounts 
sums to which he was not entitled and certifying such accounts.

In the present case, however, the negligence alleged was,
(1) acting in his capacity of architect in a negligent, careless and in­

different manner, whereby the work was improperly performed and defective 
materials were supplied;

(2) acting against the interests of the owner and in the interests of the 
contractor, and

(3) improperly issuing certificates shewing that the work was complete 
in every respect, although it was not, in consequence of which the defendant 
had to pay too much to the contractor.

The case of Itogers v. James, [1891] 8 T.L.R. 67, is distinguished 
at 633 of the report of Chambers v. Coldthorpe, [1901] 1 K.B. 624, 
and also at 637, where it is t>ointed out that the judgment appeared 
to have proceeded u|>on the ground that the action against the 
defendant was for negligence in the performance of that part of 
his duties in which he was merely acting as the owner’s agent,— 
or, in other words, in the performance of a duty which he owed 
to his employer, and to him alone, in respect of a matter in which 
he was acting solely as agent for the building owner.
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1 think this case comes within the principle of Rogers v. Janies, man. 
(1891) 8 T.L.ll. 07 ; Saunders v. Broadstairs Local Board, 2 Hudson g. ç
on Building Contracts 159, and Badgley v. Dickson, 13 A.ll. (Ont.) 1913
494; and I hold that the architect is liable for negligence in the ——
performance of his duties of inspection and supervision, which B^u
he undertook for reward. He was undoubtedly negligent in not James.
ascertaining positively that the stone post at the verandah was >-----
only three feet in the ground. His attention had been called 
to the matter in the preceding June, and he had then written 
to the contractor requesting him to have the defect remedied, 
but it has not been remedied. His attention had been repeatedly 
called to many of the other defects, such as the finishing of the 
woodwork, the staining, sand-papering, plastering, ill-fitting doors 
and windows and other matters. He had himself repeatedly 
called on the contractor to remedy these, and hyd written letters 
shewing that he was well aware of the defects complained of.

On November 24, 1911, he wrote to the contractor:—
During my visit this morning I found the work in a deplorable condition 

and it is my disagreeable duty to give you the six days' notice provided for 
in the contract to take down the finish and send eorn|»etent tradesmen to 
overhaul the whole of the plaster. The woodwork is very rough and large 
portions of the work and finishing will be overhauled before the work is 
accepted.

On January 1, 1912, lie wrote to the contractor's agent a 
letter from which I take the following extracts:—

1 have made an inspection of the work, and words fail me to express 
my regret at the manner in which Mr. Wire’s workmen have left the work.
Will you please give immediate instructions to make the doors to open and 
close properly, fit the windows in a reasonably tight manner. The painter 
has left the work in a shameful manner and will you please make your painter 
understand that this work must be finished as specified.

On February 5, 1912, he wrote the contractor:—
It ap|HMirs needless to ask you further to put right the carpenter work 

and the painting in accordance with your contract, and you must understand 
that this is the last notice you will receive in terms of your contract, and if 
you fail to fix the taps in a safe and sound manner, make the doors between 
the parlour and the dining room to work properly, fix the fan light openers, 
make good the floor in the staircase hall and the kitchen, finish and 
straighten all the plaster work, overhaul the whole of the painting, all as 
s|>eeified, within six days from this date, the whole of the work will be 
overhauled at your expense and the cost thereof will be deducted from Un­
balance due to you.

On March 9, 1912, the plaintiff wrote the contractor's agent 
as follows:—

When the foreman called here some time ago I showed him the specifi­
cations and the sample of work contracted to be done, and asked him to 
send a good man there and begin at the top of the house and do the work 
within a reasonable meaning of the sample and the s|>ecifications, and he
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promised to do so. at the same time admitting that the work was rough. 
What more can I do? If the painter estimated on the specifications you 
can get the work overhauled and collect the cost from him, as it is simply 
a very had job indeed.

On June 3, 1012, the plaintiff wrote the contractor a letter 
from which I take the following extracts:—

Mr. James has rung me up to say that a large amount of water is coming 
t ‘ through the front wall and running down on the plaster and floor. I am 

also informed that you have not overhauled the windows as you promised 
to do; that you have put additional stain on certain woodwork where your 
man promised to rub it smooth; that you have only given one coat of varnish 
to the floors where it is specified two coats, and that you have not varnished 
the staircase as specified.

I find on the evidence,and from my personal inspection, that 
the work was left very much in the same condition as is described 
by the plaintiff in his letters, and I hold that he must have been 
negligent in his inspection when on his final visit he failed to 
notice any of these defects and gave a certificate equivalent to 
one saying that the work had all been completed according to 
the plans and specifications. He was either guilty of the negli­
gence above attributed to him or he must have been acting 
partially towards the contractor in giving that certificate.

Partiality under such circumstances would, in my opinion, 
be equivalent to such fraud as to make the architect liable. The 
defendant has not pleaded fraud or partiality, although he has 
alleged that the plaintiff acted in the interest of the contractor. 
This allegation is too indefinite to amount to a charge of fraud 
or collusion such as would have given him a defence as against 
the contractor or destroyed the binding effect of the final certifi­
cate.

I find therefore that the plaintiff is liable to the defendant 
for damage's caused by the plaintiff’s negligence above set forth.
1 do not think the fact that the defendant succe<*ded in com­
promising with the contractor and getting a settlement with 
him for $700, instead of $784.50 makes any difference, except 
that the* amount thereby saved, $84.50, should l>e taken into 
account in arriving at the damages assessed against the plaintiff. 
It is difficult to ascertain exactly what such damages were; but 
evidence was given to shew that the selling value of the property 
in its present condition would Ik* from $400 to $500 less than it 
would Im- if the house had l>een completed according to the plans 
and specifications. That may not l>e a proper measure of damages. 
If the damages should be the cost of now putting the house into 
the proper condition as called for by the plans and specifications,
I think the evidence shews that it would require at least $165.50 
over and al>ove the $84.50 alxwe referred to, to do so, and that 
the defendant should be allowed that sum on his counterclaim.

It remains to deal with the plaintiff’s claim. He certainly 
gave a good deal of attention to the work and his services were

474

MAN.

8.C.

1913



12 D.L.R. Bri ck v. -James. 47.’>

probably of some value to the defendant in getting better work 
than he might have got otherwise, and he made a number of extra 
drawings that he has not been paid for. Notwithstanding his 
negligence, he is entitled to be paid for his services quantum meruit. 
That was the course taken in Rogers v. James, (1891 ) 8 T.L.R. 07. 
where the jury’s verdict for the plaintiff for £58 instead of £123 
as claimed, was not interfered with. If 1 allow the plaintiff 850 
on his claim, 1 think I will not be doing tin- defendant any in­
justice.

Verdict for plaintiff for $50 and cost of a mechanics’ lien action 
for that amount. Verdict for the defendant on his counterclaim 
for $105.50 with costs. I allow a set-off and order plaintiff to 
pay the difference.

8.C. 
1111.1

Judynu ul accuniinyly.

GRAND TRUNK R. CO. v. CANADIAN PACIFIC R. CO.
(File No. 1750 34 i

Huant of Hailu'ay Commissioners, Canada. May I Hand May 14. 1013.

1. ll.UI.WAY8 (8 111!—III)—(KOSSl.Xii liv OTIIKK K.UI.WAY — OVKKIIKAII 
IIKIIH.t—COXTBACT TO MAINTAIN—< IIAXIIK IX THAU II* CI INCITIONS.

On it In-coining iMx-e**ury to repair or replace an overlH-a«l bridge 
carrying the track* of a railway company over the road of another 
railway company, the latter i* Imuml to provide a *t met lire *nlli- 
vient for the condition* of modern tratie. although the bridge di« 
placed was ample for the needs at the time it was built, where, by 
contract, it was required at its own cxpcn-c to maintain *neb 
bridge in a good and iwfe state, so as not to endanger the pro­
perty lixed or moveable, of the other company, and to save it from 
damage line to the const ruction or non-maintenance of the bridge.

1013

Chief Commissioner Drayton: This is an application 
made by the Cl rand Trunk R. Co. for an order requiring the 
Canadian Pacific R. Co. to «‘construct bridge No. 145, mile 12.23, 
tenth district, Grand Trunk Railway, which carries the applicant 
company’s railway over that of the Canadian Pacific R. Co.

It appears that the bridge was constructed by the Ontario 
iV Quelx»c R. Co.—now owned and operated by the Canadian Pa­
cific R. (’o.—under an agreement made by the Midland Railway 
(which railway has lieen absorbed by the Grand Trunk), of date 
February 21, 188-3.

No issue is based on any question of substitution of parties; 
and the matter may In* considered as if the agreement read 
“Grand Trunk” instead of “Midland,” and “Canadian Pacific,” 
instead of “Ontario and Quebec.”

Prior to the agreement in question, the Ontario <Xr Quebec 
filed its plans and commenced the construction of its lines of 
railway, which necessitated four crossings of the Midland line. 
Three were made-^-in so far as the Ontario and Quebec Co. is

( "imniiiviiiniT



Dominion Law Reports. 112 D.L.R.47«i

concerned—by the construction of bridges, and the fourth— 
which is the crossing in question—situated near Myrtle, by an 
undercrossing; the result being that, in three instances, the 
Grand Trunk trains run underneath, and, in the cast1 in question, 
over the line of the Canadian Pacific.

The bridge in question was damaged by work of the Canadian 
Pacific, and is now supported by temporary structures. It is 
some thirty years of age. The bridge must be put into a good 
and sufficient state of repair by the Canadian Pacific, and perhaps 
reconstructed in any event.

The Grand Trunk, however, desires that the ( anadian Pacific 
should strengthen and add to the bridge so as to permit of the 
operation of rolling stock of the present standard, the bridge, 
although sufficient and proper for the railway requirements of 
1883, being too light to-day. The Grand Trunk application 
involves an entirely new structure.

The whole issue is as to whether or not the Grand Trunk is 
entitled to a bridge sufficient for modern requirements, or whether 
the responsibility of the Canadian Pacific is discharged by merely 
placing the present bridge in repair, or replacing it with a similar 
bridge of like character.

The agreement provides:—
That tin* said several crossings above mentioned shall all be main­

tained at the cost of the Ontario Co. (Canadian Pacific), and shall each 
always be maintained in a good and safe state, so as in no way to endanger 
the property, fixed or movable, of the Midland Co. and against all damages 
because of the construction or non-maintenance of the said crossings, and 
each of them, the Ontario Co. shall and will save the Midland Co. harmless.

Mr. MacMurchy, for the Canadian Pacific, urges that “main­
tenance” merely means the preservation of the ‘in its
former condition, or the substitution of a similar bridge; and 
Mr. Higgar's submission is that “maintenance” must be construed 
as applying to the changing and increasing necessities of traffic.

In addition to the above position taken by Mr. MacMurchy, 
he points out that no such intention can be drawn from the agree­
ment, because where changes are to be made to meet altered con­
ditions, the agreement specifically provides for them. The para­
graph that he relies on rends:—

That each of the said bridges shall be well and substantially built, 
and shall have a space in each case in the clear for the purpose of the Mid­
land Co. (Grand Trunk), of the number of feet above expressed, and in each 
case shall be erected, kept, and at all times hereafter maintained in a good 
and sufficient state of repair, and at such a height above the Midland Co.'s 
line of rails, as shall secure at least seven feet clear above the highest of 
any freight cars now or hereafter passing over the Midland Co.'s said lines 
respectively, as provided in the statutes in that behalf now in force, or 
which may hereafter be passed by competent authority in that behalf; 
and this shall be done at the costs and charges of the Ontario Co. (Can­
adian Pacific).
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For the purposes of the* Midland line* it was ne*ce*ssary tei 
provide fe»r clearances—as are* se*t out particularly in each case*— 
where the* surface of the* right-of-way of that company was being 
inte*rfe*re*el with by the Ontario ( o.’s line; otherwise the* abutments 
of the different bridges might have* be*e*n placeel in such a manner 
as seriously to inconveniene*e* the* Mielland’s operations: and I 
have ne) doubt that the clearances insiste*d on by the* Midland 
were* ample* anel sufficient feir its purpose's.

In like manner, it was also nee*e*ssary for the* Midland to proviele* 
that brielge's must be* put at such a elearanev overhead as would 
fre*e* the Midlanel from the restrictions e>f the* Railway Ae*t, and 
allow a space of seven fe*e*t between the* top e>f its highest e*ar and 
the obstruction over its line*.

The case of the* unelercrossing is eliffe*re*nt. He*re* the* abut­
ments are* built on the* lower le*ve*l te> be* traversesl by the* eon- 
structing company. The* Midland is not conce*rne*d in clearances 
e*ithe*r above or below.

Having so far prote*ete*el themselves, howe*ve*r, de»e*s the agrec- 
ment uneler the usual rule* abseilve* the* ceimpany from any changes 
in connection with the* undercrossing.' In my view, it does not.

The Miellane! Co. receivcel no consideration; anel, in my view, 
no restriction eif its right te» use its property for railway purposes 
was contemplate*el. The* constructing company doubtless cemlel 
have* geit e*re)ssings unele*r the* eireler of the* Railway Committe*e*. 
prope*r re*garel having be*e*n lrnel to the* rights e>f the* senieir line*. 
Doubtless, for this reason the* agre*e*me*nt was e*nte*re*d into ; not 
with any thought that the- ope*ratiems eif the* Midland were* to be- 
in any way curtaile*el eir hampered by the* me*the»ds of crossing 
elecieh'el on.

In my view, the* we ire l “maintenance” has to be* re*ael in its 
wider sense*, anel entaile*d upon the* constructing company the* elutv 
of maintaining the bridge* in question as a part of the permanent 
way of the Granel Trunk line*, and sufficient for the* purpeises eif 
that company.

I think the agree*mcnt eleies neit ele*fe*at what I fine I tei be* the* 
intention of the parties. The* right eif the* Midlanel, anel its sue*- 
cessor the Granel Trunk, to run any anel all trains over the* bridges 
is unlimited. It certainly was within the* knowleelge* eif lnith 
contracting parties that the* weights eif e ngines, anel eithe r reilling 
stock, freim time to time increase*el. The* e*einstrue-ting e-eimpany 
is jire)te*cte*el freim any unreaseniable aelelition in the* weight eif 
reilling stock by the* fact that the (iranel Trunk has tei strengthen 
all its brielges before the heavier reilling steie-k e*an be* use*el on the* 
line. The aelditional weight of the* Granel Trunk rolling steie-k is 
reasonable, anel no heavier than, if as heavy as, that use*d by the* 
Canadian Pacific. The Granel Trunk desires to make* its wheile* 
line, from Lindsay to Whitby, available feir what is known as 
“K 50 leiaeling,” to enable that company to detour trains either
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CAN. from the main line between Whitby and Port Hope, or from the
H.v. Com.

1913

Port Hope-Midland line, making the carrying capacity of the 
branch equal to that of the line between North Bay and Port 
Arthur.

(.RAM)

It. Co.

It. Co.

Assuming that the work of the Canadian Pacific had never 
injured the bridge in question, its maintenance as an inefficient 
bridge would
endanger property, fixed or movable, of the Midland Company;
and the covenant

‘"i'C'.'iz”" against all damage 1 termine of the construction or non-maintenance of the 
said crossings, and each of them, the Ontario Co. shall and will save the 
Midland Co. harmless

would apply.
The terms of the agreement and the circumstances under 

which the interpretation of the word “maintenance" arises are 
different in this case from that Itetween the Intercolonial Railway 
and the (îrand Trunk Railway; but the general reasoning is 
entirely in sup|>ort of the opinion now expressed. I entirely 
concur in the judgment of the late Chief Commissioner, Mr. 
Justice Killam, in that case.

At the hearing I asked the parties to supply the Board with 
information as to the difference in cost between a bridge sufficient 
to carry the former traffic and the bridge required by railway 
conditions of to-day; but the parties have not supplied this in­
formation. The Board’s chief engineer will determine just what 
this difference is, and whether reconstruction of the present 
bridge would, in any event, be necessary, or whether mere repairs 
would be sufficient.

An order will go for the construction of a bridge sufficient for 
to-day's requirements; detail plans and stress sheets to Ik* sub­
mitted to an engineer of the Board for his approval, unless the 
engineer finds that the plans already submitted by the Grand 
Trunk Co. are proper and reasonable. The Canadian Pacific 
R. Co. will build the bridges according to these plans, at its own 
cost ; but I think that the Canadian Pacific is entitled to have 
the opinion of the Supreme Court—should they desire it—as to 
whether or not the excess of cost, to Is* determined by the Board's 
chief engineer, should, under the agreement, be borne by that 
company. In the event of the Supreme Court advising the 
Board thaï the Canadian Pacific is not liable under the agreement, 
then the Grand Trunk must pay the difference to the Canadian 
Pacific. Plans must he submitted and approved within thirty 
days, and the work completed in four months.

The Canadian Pacific is, of course, entitled to the salvage of
the present structure.

1 •oiiinilmlintrr. __ .. ,
Miiu. ( ommiksionkk MILLS concurred.
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Mr. Commissioner McLean :—I am unable to agree with the 
direction of the Chief Commissioner that the cost of reconstruction 
of a bridge sufficient for to-day's requirements should be borne 
by the Canadian Pacific Railway. With full appreciation of Un­
reasoning of the late Mr. e Killam, as referred to by the
Chief Commissioner in his judgment, I am unable to sec that this 
reasoning indicates the pathway to be followed here. In so far 
as the new bridge is an improvement over the existing one, tin- 
improvement should be considered in the nature of an addition 
or lietterment.

In the agreement between the Midland R. Co. of Canada and 
the Ontario <V Quebec Railway, it is recited that the agreement in 
respect of terms therein set out is an agreement in perpetuity. 
It is also recited:—

That the said vrossings above mentioned shall all he maintained at 
the cost of the Ontario Co. and shall each always he maintained in a good 
and safe state and so as in no way to endanger the property fixed or mov­
able of the Midland Co. and against all damage because of the construction 
or non-maintenance of the said crossings and each of them the Ontario Co. 
shall and will save the Midland Co. harmless.

The matter, therefore, turns on the question of what is meant 
by the word “maintenance.” Maintenance, in my opinion, is 
clearly distinguishable from the re-const ruction which creates 
an addition or lutteraient. An addition or betterment reflects 
the c" in the investment of the carrier as a result of the work 
in question being done. Maintenance has been defined as in­
cluding
such depreciation as may ordinarily be removed or offset by pro|>er 
ex|M-nditlires at such times as the worn-out parts may be economically re­
placed: Floy, Valuation of Public Utilities, p. 24.

The Department of Railways and Canals has of recent years 
followed in its statistical practice the forms of returns from railways 
used by the Interstate Commerce Commission. The Interstate 
Commerce Commission in dealing with the question of additions 
and betterments in connection with bridges, gives in substance 
the following direction:—

To this account shall In* charged the excess cost of new bridges 
over the cost of replacing in kind bridges . . . removed or abandoned, 
including the cost of abutments, piers, sup|wirts, draw and pier protection: 
Katun's Handbook of Railroad Kx|ieiises, p. 345.

If the Cirand Trunk were re-constructing a bridge, it would, 
in following strict accounting practice, charge in its accounts this 
excess cost to capital. It would seem reasonable to follow tin- 
same practice where there is an agreement as to the maintenance 
of a bridge by another company. I do not read the agreement 
as an undertaking in perpetuity on the part of the Ontario & 
Quebec Railway to re-construct the bridge from time to time as

CAN.
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CAN. thn condition* of traffic vary. The agreement wa* made in the

lois

light of the knowledge at that time existing in respect of railroad 
condition. The Ontario & (juebec, or its successor in title, 
meets the requirements of the agreement hy maintaining the

1LO?

1 x X UH W

H.C?o.C

hridgo as it was constructs!.
It may lx* on account of the changed conditions on the Grand 

Trunk Railway, the present type of bridge prevents the Grand 
Trunk from making a full and efficient use of its facilities; but 
to my mind the primary obligation of the Ontario <fc Quebec 
Railway, or its successor in title, is discharged by maintaining

MrLean. the bridge as constructed. The further question as to whether 
the full and efficient use of the Grand Trunk’s facilities should be 
imjwded by the bridge as at present existing is one in which the 
parties are at large, and independent of the terms of the ngret*- 
ment; and the question as to xvhat distribution of costs should 
Ik* made between the parties in n*s|x*ct of excess cost of a new 
bridge is something which should Ik* determined 
of the terms of the agreement.

(hrdcr accord i ngly.

N. B. THE KING v. MATHESON; Ex parte GU1M0ND
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Vrip Brumnrirk Rupremt Court, Londry, l/c/.md, White, ami llarnt, JJ.
April IS, 1013.

1. Ohntkivtinu 41 stick (11—D—Hkhibtino okeicer—Rkkusinu PERMIS­
SION to 8KARCII PREMISES.

The refusal of permission to a liquor Mcen*e in*|N«vlor to weareli a 
lmu*e for liquor Hiip|M>*cd to Is* k«»|»t in violation of law, alt hough un­
accompanied with threat* or phy-inl violence, is, under ch. 22, w.
114 (2) of the Liquor License Act, C.S.N.ll. 11HI3, an unlawful obstrue 
lion of an officer in the discharge of hi* duty.

| Hem v. Lerlaite ( 104NI ), 12 (‘an. Cr. ('a*. 332. and liant able v. Little,
[ 10071 1 K.lt. 50. *|s*cially referred to.)

2. INTOXICATING UQUORM (fill 11—00 >—SEARCH AND SEIZURE—LICENSE
INSPECTOR —K10 HT TO ENTER PREMISES WITHOUT SEARCH WARRANT.

A liquor license in*|s*etor may enter a liou*e without a search war­
rant in order to search for liquor which he. with good reason, ls*lk*ve* 
i* Is-ing *tored for sale in violation of law. when lie can do so peace­
ably and without force. ( Per Hurry, J.)

3. Intoxicatino mquork «§ III (•—841)—Place or hale — Dweixino

A dwelling Imuwe may lie a place wherein liquor* are «told or re­
puted to I** «old. within the meaning of the N.S. Liquor License Act. 
V.K.X.B. 1903. ch. 22. *o a* |s«rmit an in*|M*ctor to enter and «teareli 
for liquor* which he ha* good rea*on to believe are Iwing therein 
stored for mile in violation of law. where, to hi* | terminal knowledge, 
the owner of tin* house ha* ls«en previously convicted both for illegally 
keeping ami illegally welling liquor on the premise*. (Per Harry, J.)

Statement Motion ou the return of un order nirf to quash a conviction 
against Amedee Guiiuond for unlawfully obstructing a liquor 
license inspector in making a search in premises where liquor 
was reputed to he sold.

558899
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A. T. Lclilanc, for tin* defendant, supported the order nisi. N. B.
A. dutkric, shewed cause. s c‘

Landry, J. (oral):—With the facts detailed by my brother 
Harry, I believe the tribunal finding the accused guilty of oh- The Kino 

had jurisdiction to pronounce upon them, and de- 
clare if, under the Act, they amounted to obstruction or not. Math mips.

The same words used under different circumstances might Landry. J. 
not amount to an obstruction. In themselves they look in­
nocent, and they seem to lack threats of violence of any kind, 
and afford, perhaps, but little ground to conclude that, had the 
constable gone on to search any further, resistance would have 
been resorted to. Hut here, the magistrate had evidence of the 
reputation of the house as to the sale of liquor, and lie had a 
right to decide on the intention of the party accused in the words 
lie used and the attitude lie assumed. 1 would not say that a 
man in his own house has not the right without violating the 
law in question to make such a verbal declaration to a party 
presenting himself to search, as would indicate a wise with­
holding of his consent to such a search; hut I think it must 
always he left to the tribunal hearing the case, looking at all 
the evidence, to say if obstruction was meant or not. In a case 
like this the accused had one of two objects in view in what he 
did. He desired to express a withholding of consent, or he 
wanted to prevent a search knowing a search would disclose 
something prejudicial to his interests. In the first case his acts 
could hardly, in my opinion, amount to obstruction ; in the lat­
ter case, it was obstruction pure and simple. The justice had 
the right, the jurisdiction and the duty to decide that. I cannot 
say he decided wrongly.

McLeod, J. (oral) :—1 have had some little doubt about this, mcLcmI. j. 
but, on consideration, 1 have to agree with the conclusion reached 
in the judgments that have just been delivered. The question 
is, Was the inspector obstructed in the discharge of his duty?
It is not necessary that there should be any physical acts of 
olwtruction. All that is necessary is for the party to do such 
an net that the officer may think, and rightly think, that he 
should not, or could not. proceed in tin* search. We have the 
evidence of the inspector and the other officer as to what was 
done, (luimond told him that lie must not search his house ; 
that he would not permit it. The inspector says lie feared there 
would be violence if be proceeded. It seems to me, after giving 
it due consideration, that that is an ol>struction within the mean­
ing of -the law. That is, it is preventing the officer from proceed­
ing to search the house, unless he chose to do so by force. I 
think, therefore, the order nisi to quash the conviction should 
be discharged.

31—12 D UR.
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(diuratlng)

Berry. J.

White, J. (dissenting) :—I am unable to agree that the lan­
guage used by Ouiinond constituted obstruction of the constable1» 
within the meaning of the statute. Had Ouimond either by 
word or gesture threatened that he would forcibly resist the 
constables if they persisted in their search, that would have 
justified a finding of obstruction, it is true one constable says 
he believed he would have to use force to prosecute the search. 
This evidence was objected to, and I think properly so, for un­
less Guimond’s language, or attitude, was of a threatening char­
acter—and nothing of that kind was proved—the fact that one 
of the constables choose to think force might be used does not 
afford any proof that force would in fact have lxM-n used; nor. 
can what passed through the constable’s mind render tluimond 
guilty, unless it appear that Guimond said, or did, something 
to indicate that he would resist the search by force.

This is a criminal case, and if the words relied upon as con­
stituting obstruction are fairly capable of a construction com­
patible with the innocence of the accused, then we are bound to 
put that construction upon them. To hold Ouimond guilty of 
obstructing the constables, because of the words he appears to 
have used, is, in effect, to hold that no man van forbid a con­
stable to search his house, though he may believe such constable, 
in making the search, is a trespasser, ami may intend to sue for 
damages in respect of such trespass.

Suppose a man whose house was searched brought such an 
action, and established his right to recover either lx^ause the 
house was not one where liquor was reputed to be sold, or upon 
other grounds, would not the fact that he had stood by and per­
mitted the constables to search without any protest on his part 
have !>een urged, ami properly so, in reduction of damages, if 
not implying assent to the search complained of, and therefore 
as justifying it.

1 can see nothing in the language used by Guimond which 
would in any way have impeded or olwtructed the search which 
the constables desired to make had they chosen to go on and 
make it. I think the conviction should be quashed.

Barry, J.:—Amedeo Guimond was convicted on the 10th 
day of December last, before Francis F. Mathcson, esquire, 
police magistrate of the town of Cainplndlton, for having, on 
the 21st of November last, unlawfully obstructed Charles W. 
Hughes, license inspector and chief of police of the town, in 
making si-arches in premises reputed, as it is alleged, to be the 
defendant’s own, and a place where liquor is reputed to be sold.

The information was laid under the Liquor License Act 
(ch. 22, Con. Stat. 1903), the 114th sec. of which provides as 
follows:—
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114 (1) Any officer, policeman, constable, or inspector may, for the 
purpose of preventing or detecting the violation of any of the provisions 
of this chapter, which it is his duty to enforce, at any time enter into any 
and every part of any inn, tavern or other house or place of public enter 
ta in ment, shop, warehouse, or other place wherein refreshments or liquors 
are sold, or reputed to lie sold, whether under license or not, and may make 
searches in every part thereof, and of the premises connected therewith, as 
he may think necessary for the purpose aforesaid.

(2) Every person being therein, or having charge thereof, who refuses 
or fails to admit such officer, or policeman, or constable, or inspector de­
manding to enter in pursuance of this section in the execution of his duty, 
or who obstructs, or attempts to olistruct, the entry of such officer, police­
man, constable or inspector, or any such searchers as aforesaid, shall be 
liable to the penalties and punishments prescribed by section ill of this 
chapter.

The only evidence of the reputation of the defendant's dwell­
ing-house is that furnished by the complainant himself, who 
says that it had been reported to him that (iuimond was storing 
liquor for sale; he also knew of his own knowledge that the ac­
cused had l>een convicted of selling liquor illegally, and also 
convicted of keeping liquor for sale in the house to which in­
formant went to search on the 21st of November. He was pre­
sent in Court when judgment was given in the prosecutions re­
ferred to, and received the fines for the Court in his capacity 
of liquor license inspector.

It seems that on the 21st of Novemlwr, officer Hughes, ac­
companied by officer Adams, went to the accused's residence, 
no objection being raised to their entering the house or to officer 
Hughes going upstairs. He saw Mrs. (iuimond. told her that it 
had been reported to him that they had liquor stored there, and 
that he had come to search. Mrs. (Iuimond shewed him a bottle 
of whiskey and a liottle of wine, and told him that was all there 
was in that room. Hughes then went upstairs where lie met the 
accused, and told him he was there to make a search for liquor. 
Hughes says :—

lie (the accused) told me that lie did not w.int me in the house at all, 
that ho did not want me there Marching. 1 told him that if 1 was there 
illegally, that he could take me to Court. He «aid, “I don’t want you 
here at all. I refuse you to search.’ 1 called officer Adams upstairs and 
told him (the accused) he might re|ieat that before officer Adams. He told 
me that he did not want me there to search. I said, “Do you refuse 
to allow me to search?” He says, “l refuse.” He told me he had advice

N. B.

R. C.
1913

Tiib Kino 

Math mon.

Officer Hughes says he did not make a search, because ac­
cused refused to allow bint to do so, and he lwlievcs that in order 
to search he would have had to use force. This evidence corro­
borated by officer Adams is the only evidence of the obstruction 
complained of. The defendant used no physical force or threats,
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(lid not shut n door in the officers’ faces or interpose his body 
to prevent their entrance to any room. The officers had no 
search warrant with them at the time.

The rule to quash the conviction was granted on the follow­
ing grounds:—

1. No evidence to support the conviction.
2. The depositions do not disclose any ottence in law nor miiv infrac­

tion of the Liquor License Act for which the accused may lie convicted.
.1. The informant not having a search warrant, had no authority to 

search defendant's house, it not coming, under the evidence, within the 
meaning of the places mentioned in see. 114 of the Liquor License Act,and 
therefore there could lie no infraction of sub-sec. 2 of sec. 114, the in­
formant being a trespasser.

The circumstances of the ease being exceptional, and the con­
viction Iteing, not for what may be designated as one of the 
more common violations of the law, such as selling or keeping 
liquor for sale, but for obstructing an officer in the execution 
of his duty, it is, I think proper that the evidence should be 
examined into, with a view to ascertaining whether, admitting 
it all to !h* true, the acts complained of constituted an offence 
in law.

The ordinary meaning of the term 1 ‘olwtmet'’ is to hinder 
or prevent from progress, block, or stop up by the interposition 
of obstacles. 1 do not think that to constitute the offence of 
obstruction, it is necessary that any physical opposition should 
be employed : thus, to borrow an illustration from the affairs 
of every day, the vexatiously hindering progress in a legislative 
assembly by factious opposition, is obstruction, though physical 
force be never resorted to by the obstructionists. It is said in 
Halsbury V» Laws of Kngland, vol. 9, p. 506, that
it it doubtful whether obstruction to be punishable need be cither a phy­
sical act or a threat.

Under sec. 291, sub-section (3), of the Railway Act, 1903. 
which provides that every person who wilfully obstructs or 
impedes any officer of a railway company in the execution of his 
duty upon the premises of the company, shall lie liable to the 

s imposed by that Act, it was held by the Court of 
King's Mench of (Quebec, that it was an obstruction of the rail­
way officer for a cabman having no right upon the railway cab­
stand, to refuse to move away from same with his cab on the 
demand of the officer whose duty it was to enforce the com­
pany's regulations respecting the station property, although the 
cabman offered no physical resistance, but simply refused to 
leave when ordered: Hex v. Lcclaire (1906), 12 Can. Cr. Cas. 
332.

So also, it has been held that a workman “obstructs” his 
medical examination under the Workmen's Compensation Act,

44
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if by his own acts he prevented examination or made it impos- N.B. 
sible. c.g., by going away to some unknown place without giving 
any intimation to his employer: Finnic v. Duncan, ( 1904] 42 lyi3 
Sc.L.R. 192. —

By the Prevention of Crimes Act, 1871 (Imp.) 34 & 35 Viet. 1 i,k Ki>° 
eh. 112, sec. 12, provides that “where any person is convicted Matukso.v 
of an ussault on any constable when in tin- execution of his duty, b^Tj. 
such person shall lx* guilty of an offence against this Act.” By 
the Prevention of Crimea Amendment Act, 1885 (Imp.) 48 &
49 Viet. ch. 75, sec. 2,
the provisions of the twelfth section of the said recited Act (the Preven­
tion of Crimes Act, 1S71), shall apply to nil cases of resisting or wilfully 
obstructing any constable or peace officer when in the execution of his 
duty.

Two constables, having measured certain distances on a road 
much frequented by motor care, were watching in order to ascer­
tain the pace at which each car passed over the measured 
distance, with a view to discovering whether it was proceeding 
at an illegal rate of speed. One Little gave warning of this fact 
to approaching care, which then slackened speed. There was 
no evidence that Little was acting in concert with any of the 
drivers of the care, or that any car when the warning was given, 
was going at an illegal pace. In a prosecution against Little 
for wilfully obstructing police constables in the execution of 
their duty the magistrates were of the opinion that the nets 
of Little did not in law constitute an obstruction of the police 
constables in the execution of their duty within the meaning of 
the sections of the Acts mentioned, and dismissed the informa­
tion, hut stated a case for the opinion of the King's Bench Divi­
sion. It was there held that the magistrate had come to a right 
conclusion, hut Darling, J., in the course of his judgment in the 
case says (p. 63) :—

I do not wish to be understood to say that, in order that there should 
be an otfencc under this section there must lie some physical obstruction 
of the constable. In my opinion a policeman who, in seeking information 
which might lend to the conviction of the per|ietrotor* of a crime, was 
wilfully misled by false information, would In* obstructed in the execution 
of his duty, and I should not like to say that the person who so wilfully 
misled him was not committing an offence within the meaning of this

and Ivord Alvereton, C.J., said (p. 63) :—
I nho would wish to guard myself from saving that the only obstruction 

contemplated by this section is a physical obstruction: Hantnblc v. hiffir,
[1907] 1 K.R. 69.

I have come to the conclusion, though not without some 
doubt, that the acts of the accused did, in law, constitute an 
obstruction of the inspector in the execution of his duty within 
the meaning of sec. 114, sub-see. 2, of the Liquor License Act,
Con. Stat. N.B. 1903, for it seems to me that so far as mere words



48G Dominion Law Reports. 112 D.L.R.

N. B.

S.C.
1913

Tiik Kino 

Mathksox.

are concerned, Guimond went about as far as lie could go in 
preventing the officer from searching the premises.

Then it is contended that without a search warrant, the 
inspector had no authority to enter the accused’s premises, and 
that lie was a trespasser there. The Act provides for the issu­
ance of a search warrant upon proper information, and such 
warrant authorizes the officer to enter, if need he. by force, the 
place named in the warrant, break open any door, lock or fasten­
ings of the premises and any closet or cupboard therein (sec.
115). The Act provides also for the appointment by the Lieu- 
teiiant-Governor-in-eouncil of a special officer to enforce the 
provisions of the Act (see. 112) ; and the duty is east upon any 
such officer so appointed, as well as upon every policeman and 
constable, when any information is given to any of them that 
there is cause to suspect that some person is violating any of the 
provisions of the Act to make diligent enquiry into the truth 
of such information. It was the duty, the ref on», of Insptvtor 
Hughes, imposed upon him by express legislation, when it was 
reported to him. as be says it was, that Guimond was storing 
liquor for sale, to make diligent inquiry into the truth of the 
information he had received and for that purpose to enter, if he 
could, without a warrant, the place suspected. In order to 
authorize him to force an entrance, break locks, etc., a warrant 
might, perhaps, have been necessary. Upon that question I say 
nothing, because it does not arise here, but to say that he had no 
authority to go upon the premises under any circumstances 
without a warrant would be attributing to sec. 114 a meaning 
which it docs not possess, and have the effect of rendering the 
section nugatory.

Then, was the accused’s house “a place wherein liquors were 
sold or reputed to be sold” within the meaning of the section, 
so as to entitle the officer to enter? It seems to me that the 
cast» is much stronger than if it had been merely a matter of 
repute. Not only had it lieen reported to the officer that 
Guimond was storing liquor for sale upon the premises in ques­
tion, but the officer himself, of his own knowledge, from having 
been in Court when the convictions against Guimond were made, 
and from having personally collected the fines, knew that 
Guimond had been convicted both for keeping for sale and sell­
ing intoxicating liquor upon those very same premises. It 
seems to me that, in the circumstances, the officer was justified 
in regarding the accused’s premises as a place where liquor was 
sold, ami that he was within his duties in entering for the pur­
pose of inquiring into the truth of the information he had re­
ceived.

I think the application must fail on all grounds, the rule be 
discharged and the conviction affirmed.

Conviction affirmed, White, J., dissenting.
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swanson v. McArthur.
(Decision No. 2.)

MAN.

C. A. 
1913Manitoba Court of Appeal, lloictll, I/.. 1‘rnluc, Cameron, ami 

llag par I, JJ.A. April 14. 1913.

1. Whit ami i'hockkh ( 111A—1(11—Slhvius our of .ii bihihviiox —Obukb
KuB LKAVK—<.'(1 IlKFEXItANT WITHIN JIKIH DICTION.

TIk* test for applying that part of the rule for itvrvive out of the 
juriialivtion (Man. K.B. rule 201 (g\ ) which jM-iinit» service <x jurin 
ii|hiii any person who in a ‘'necctnary ami pro|ier party t * an action 
properly brought again»! some (ternon «Inly nerved within the juri»ilic 
turn" in whether both w<>. Id have lieen proper pnrtien to the a -tinn had 
they both lieen within the jurisdiction, ami thin without taking into ac­
count what may lie the result of the trial.

(At'iroM/ron V. McArthur, 7 D.IaIL 080. varied; Muxxiy v. Ilci/mx, 21 
Q.H.I). 330, applied.]

2. Writ and procfhh (| II A—10) — Foim.no ufh.xuaxt out of .ii hisihv-
tiox—Failvbk to establish claim aoaixst hkhidkxt dkfeniiaxt.

Where leave in given to serve a person out of the jurindivtion an 
a necessary or projier party defendant to an action brought agiinnt a 
co-defendant within the jurisdiction, it in not necessary that the order 
for service ra? jurin should contain a condition that in cane the action 
lie dismissed against the party within the jurisdiction, the plaint HT 
shall thereupon <-onsent to its dismissal as to the defendant so serve*! 
out. of the jurisdiction; the latter's rights in that respect, where the 
service in justifieri only if the action is properly sustainable against 
the co-defendant, within the jurisdiction, can lie dealt with at the 
trial if a plea of want of jurisdiction is raised.

\Rc Jonrn v. Itinnonrlte, 3 O.L.R. 34. considered.]

Appeal from decision of Mathers. C.J.KTV. Swan non v. Mr- statement 
Arthur (No. 1), 7 D.L.R. fifiO.

The judgment below was varied. 
ir. 77. Trueman, for the plaintiff.
IV. C. Hamilton, for the defendant.
I). 77. Laird, for the Eastern Construction Company.

The judgment of the Court was delivered by
Cameron, J.A. t—This action is brought hv the plaintiff c.meron. j.a. 

against the defendant McArthur, a resident of this province, 
and the Eastern Construction Company, a corporation having 
its head office at the city of Ottawa in the Province of Ontario.
No other ground is asserted for making the company a party 
defendant than that it comes within sub-see. (g) of rule 201, 
more particularly referred to hereafter.

As against the individual defendant, the plaintiff, according 
to his statement of claim, seeks to recover moneys alleged to he 
due under an agreement that the plaintiff should execute cer­
tain work in the const met ion of the National Transcontinental 
Railway to be paid for by the defendant McArthur at the rates
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and prices set out therein, with such variations of said work as 
the chief engineer might direct.

It is further alleged that the plaintiff performed the work 
agreed to lie done under said agreement, including variations 
ordered thereunder, and (here we have the corporation defen­
dant first referred to in the allegations) “in addition thereto at 
the request of defendants work from station 1186 to station 1200, 
at the rates and prices provided for in said agreement, and the 
whole of said work was completed on December 7, 1908.” This 
is plainly an assertion or declaration that, independently of the 
work done under said agreement and of the variations thereof 
under the supervision of the chief engineer, there was separate 
and distinct work done on the line of construction from station 
1186 to station 1200 by the plaintiff at the request (the joint re­
quest, I take it) of the two defendants, the individual and the 
corporation, and that it was agreed that this separate and dis­
tinct work should be paid for by the two defendants on the basis 
of the prices and rates fixed by the agreement, previously men­
tioned, to which the plaintiff and the defendant McArthur were 
parties. Without question there is here, as against the corpora­
tion defendant, alleged a cause of action, and, taking the state­
ment in this paragrapli as it stands by itself, it certainly al­
leges a direct and not an alternative cause of action.

Particulars of the plaintiff’s claim are set forth in paragraph 
6 of the statement of claim, the same being prefaced by these 
words

Tliv following are particular* of the work done by the plaintiff under 
■aid agreement, including *aid variation* and *aid additional work.

One item of these is:—
Work. Eetimate. Rate. Amount.

Trainfill. 264010 .40 4/5 $123,556.6*

There is nothing stated in the pleading to shew that this 
item of trainfill comes within the work claimed to be done under 
the agreement or is part of the variations ordered by the en­
gineer under that agreement, or is work in addition to and in­
dependent of the agreement.

This statement in paragraph 6 is ambiguous: “Work done 
. . . under said agreement, including said variations and said 
additional work.” Does the word “including” govern the 
words “said additional work” so that these latter words mean 
“additional work” under said agreement, and is, therefore, 
“additional work” merely a repetition of “variations”! Or is 
the word “and” disjunctive, the intention being that “addi­
tional work” should refer not to the variations but to the work 
from station 1186 to 1200! It would seem to me that we must 
adopt the former construction.
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Finally in par. 10 it is asked that if the Eastern Construe- man.
tion Company alone is found to be liable for the work from sta- c A
tion 1186 to station 1200, relief be given against the company. 1013

So far as the claim is for relief as against McArthur under —-
the agreement in respect of work done thereunder or variations SWA*80X 
authorized thereby, the plaintiff has nothing whatever to do McAbthub. 
with the Eastern Construction Company, ami is, therefore, not ^
entitled to make it a party to this action.

This is not a proceeding under rule 246 of the King’s Bench 
Act, under which the defendant McArthur seeks to serve, or has 
served, a notice on a person not a party to the action. To make 
a third party, who is outside the jurisdiction, a party defendant, 
it is necessary that there should be at least two contributors, one 
of whom is subject to the jurisdiction. The principle to be ap­
plied is the same as if the subject-matter of the claim of the de­
fendant were the subject of an independent action: McChc^ne 
v. Gyles, fli)02] 1 Ch. 287, pir Vaughan Williams, L.J., at 298.

There is power given by ub-sec. (a) of rule 242 to add any 
party, as plaintiff or de fendent, at any stage, where it may Ik* 
deemed necessary. But there is no provision that gives this 
power to add in case of parties out of the jurisdiction.

Rule 201 provides that service out of the jurisdiction of a 
statement of claim may be made whenever

(g) Any person out of the jurisdiction is n necessary or proper party 
to an action properly brought against some other person duly served within 
the jurisdiction.

The whole question here is whether the construction com­
pany comes within this sub-section, and, if it docs, to what 
extent.

Is the construction company here a proper partyî I would 
say it is in so far as the plaintiff alleges a claim against it in 
respect of the work done from station 1186 to 1200, hut not 
otherwise. If the construction company had been within the 
jurisdiction there could, in view of the provisions of rule 219, 
be no doubt whatever. And this is the test to be applied:—

Sup|MHing both defendants had l<een within the jurisdiction, would 
they both have been proper parti»* to the action? per Ijonl Edier, M.R., 
in Veisary v. Hey nr it, 21 Q.R.D. 330. 338.

The Court cannot take into account what may he the result 
of the trial. See also Witlcd v. Galbraith, (1893) 1 Q.B. 431.

In the result it seems to me the proper order to be made in 
this case is to allow the service of the statement of claim on the 
corporation defendant to stand, on condition, however, that 
proceedings at the trial and otherwise, so far as it (the defendant 
corporation) is concerned, shall Ik* restricted to the work al­
leged to have been done by the plaintiff from station 1186 to
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---" s.l!Vl0lj 1-0II> ln respeet of which relief is claimed against both
C.A. defendants. It was urged that there should also be a further
l»l'l condition that in the event of the plaintiff failing to establish 

<,|a"" McArthur in respect of the foregoing, his ac-
1011 ils a>tainst the Eastern Construction Company shall be dis- 

McAstio ». missed, on the ground that, if the plaintiff fail âs against Me- 
cameran. j.a. . in ''“speet of the work from station 1186 to 1200, then

ns only justification for joining the construction company will 
be shewn to have had no existence. This was the reasoning 
adopted by the Divisional Court in Ur Jonrt v. tti»»onnrllr, 3 
ll.L.lt. .>4, as set out in the judgment of Mr. Justice Street at 
pi, and it does appear to me that that argument is one to which 
it IS, to say the least, difficult to find an answer. Hut it re­
mains open to the defendant company effectually to raise the 
defence of want of jurisdiction and, that being so, the Judge 
presiding at the trial ran he left to deal with this branch of 
the ease, should the necessity arise, on the principles indicated.

llie second paragraph of the order of the referee of June 
0, 1!H2, must ho sot «aide. The first paragraph will stand 

subject to the modifications which have been set forth above.
As to the question of costs. On this motion each of the par­

ties has succeeded to a certain, though not, of course, to the same 
extent. Moreover, it is difficult, at this stage, to provide for the 
various possible results of the action. The reasonable course to 
adopt seems to me to be to refer the eosts of the appeal from the 
order of the referee to the Chief Justice and of the appeal from 
the order of the Chief Justice to this Court, to the Judge at the 
trial to be disposed of in such manner as he shall deem equitable 
and I would so direct.

Judy nu ut va rit <1.

MAN.

C.À.
mi

TOWN v. KELLY.
(Decision No. 2.)

Manitoba Court of Appeal, Howell C.J.M., It,chard,, Undue, Cameron, and 
Haggart, JJ.A. June 9, 1013.

I'aktm Hsiiii- (g VI—-0) —Action fob dissolution—Substituted AG­
REEMENT ON TERMINATION OF PARTNERSHIP.

An action brought in form for the involution of a nartner-liii, 
•lii.ul.1 not la' ill.nii.sial merely lierait"r It appear, that at the nul ,,f
the term the parti..........»tJtlited a new agreement for the ailjn.tn.... .
of their partnership right., whereby one of the partner, wa. to enter 
he employment of the other; the court .honld, in the ,ame action, give 

the plaintiff relief bv declaring and enforcing the term, of the „,l, 
.litnteil agreement it v-t np In the defendant', pleading. 

fToien V. Kelt,I. It D.L.R. 14. rever.,.11

nY'iî lflr‘ ',or',inn nf Pran lergast, J., Tmm v. Kelly,

The appeal was allowed.

Statement
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J. C. Colli mon, for plaintiff. MAN.
C. S. Tupper, for defendant. s ^

Thu judgment of the Court was delivered by Howell, C.J.M.: 1013
—I agree with the learned trial Judge that the partnership was Tows 
dissolved by the agreement entered into between the parties, R r-
but I think he should have gone further and given the plaintiff
relief by declaring what that agreement was and by enforcing it. c.j.il

It is evident that the parties intended to give the plaintiff an 
opportunity to get back the 85,000 which he had put in the 
partnership. With this object in view, I find that they agreed 
that the plaintiff should superintend the manufacturing of brick 
for the defendant at his yard for the then ensuing season, and 
that he should so continue until December 1, 1910.

The defendant agreed that the wood then on hand formerly 
belonging to the partnership should be used in burning this 
brick, and that the balance of this wood left over should be 
divided equally between the parties.

I find further that the defendant was to furnish the horses, 
harness and drivers necessary to perform this work, and that the 
defendant should also permit the plaintiff to use (he clay then 
in the defendant’s possession for the manufacture of this brick, 
and also all the machinery and plant, buildings and kilns neces­
sary for this work.

For all this work it was agreed that the plaintiff should be 
allowed a salary of 8150 per month from the 1st day of May,
1910, to the 1st day of I)eeeml>er following.

It was further agreed that the plaintiff should be charged 
82.50 per 1,000 on all the brick burned for the wood used in 
burning the same, that he should Ik* charged 81 a day for each 
horse while lwing used in that work, together with the actual cost 
of its feed during that time, and that he should also be charged 
with the actual cost or wages of the drivers of these horses while 
they were used by him in manufacturing the brick, and he was 
not to be charged for anything else in the using or occupation of 
that plant, material or machinery, buildings or kilns.

In order to permit the plaintiff still further to recoup himself 
for the money put into the partnership, it was agreed that the 
plaintiff should receive 85.(XX) for the burning of 5,(XX),000 brick, 
subject to increase or reduction as it fell below or exceeded the 
“base price” of 8t> per 1,000, the particulars of which an* set 
forth in the seventh and eighth paragraphs of the defendant’s 
statement of defence.

In making up the actual cost to the defendant there must 
be charged 82.50 per 1,000 for the fuel used in the burning of 
the brick and also for the horses, feed and drivers alxnv set 
forth; and of course the plaintiff is to pay all the labour required 
or employed in the manufacture of this brick, and in the moving



1!)2 Dominion Law Reports. 112 D.L.R.

MAN. and handling of the wood, hut the $150 per month paid to the plain-
S. C.

• 1013
tiff is not to be included in the cost above mentioned.

The plaintiff has apparently received the regular payment of 
SI50 a month, hut the parties cannot agree as to the amount

Town coming t< the plaintiff, if any, under the other terms of the 
agreement.

The matter will he referred to the Master to find:—
Howell. C.J.M.

1. The quantity of brick manufactured under the plaintiff’s superin­
tendence during the year 1910.

2. The cost to the defendant on the basis set forth in the seventh and 
eighth paragraphs of the defendant’s statement of defence, charging in 
the cost the sums payable to the defendant therein set forth for fuel, drivers, 
horses and feed for horses.

3. Having arrived at this cost, the Master is to find the gross sum, 
if any, payable to the plaintiff, after charging him with any sums paid by 
the defendant on account.

4. The quantity of wood formerly belonging to the partnership which 
was on hand in May, 1910, and which hail not been used in the burning of 
the brick during that season, and fix the amount payable by the defendant 
therefor.

The appeal is allowed, ami the judgment entered is set aside. 
The matter is referred to the Master to find the facts above set 
out. The plaintiff must have the costs of this appeal, to he costs 
in the cause to the plaintiff. Further directions and the costs 
of the hearing and of the reference must he reserved.

Appeal allowed.

ONT.
Re MAHER.

S~C.
1013

Ontario Supreme Court. Middleton, J., in Chambers. March 31, 1913.
1. Covars (8IVH—203)—Jurisdiction of hupebiob court—Custody of

infants—Effect of prior award by juvenile cuvht.
A prior disposition of the custody of children made by the Com­

missioner of a Juvenile Court under the statute 8 Edw. N il. (Ont.) 
eh. 59, does not deprive the Supreme Court of Ontario of jurisdiction, 
subjeet to the limitations contained in the Act, to order on habeas 
corpus the return of the child to the parent.

2. Infants (8 1C—11) — CusronY — Heliuiois instruction—Welfare
OF CHILD.

Where the children concerned are too young to have a real religious 
preference, the. may lie given into the custody of their mother, who 
is a Protestant, without condition as to the failli in which they shall 
lw brought up, notwithstanding their deceased father was a Roman 
Catholic, and the J ivenile Court had placed the children with a Roman 
Catholic Children's 'id Society.

3. Infants (file—10)—« vbtody—Power of father to dispose of to
PREJUDICE OF MOTHER.

Sec. 14 of 8 Edw. VII. (Ont.) ch. 50, applies only to validate an 
agreement surrendering the custody of a child to a Children’s Aid 
Society ns against the parent signing the agreement, and. where 
sig ed by the father only, the nuther is not debarred from claiming 
the custody.
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4. Infants (§IC—13)—-Cvhtody — Disposal of—Right of bastard's

The custody of an Ulegitimate child cannot lie nut rolled hy its
putative father.
|Ite C. (o infant), 25 O.LIt. 218. followed.]

Motion by Mnrv Helen Mctenlf, mother of the infants Ilene 
(sic) May Maher and Frances Maud Maher, on the return of a 
writ of habeas corpus directed to the St. Vincent de Paul Child­
ren’s Aid Society, for an order for delivery of the infants to 
the applicant.

A. li. Hussard, for the applicant.
T. L. Monahan, for the St. Vincent de Paul Children’s Aid 

Society.

March 31. Middleton, J. :—A writ of habeas corpus was 
granted at the instance of the mother, and on the return of 
the writ it was agreed that the truth and sufficiency of the re­
turn should be determined upon viva voce evidence. The evi­
dence was taken before me on the 12th March instant.

The elder infant was horn on the 25th August, 1902; the 
younger infant on the 13th November, 1903. The father and 
mother were not married until the 8th April. 1903; so that the 
elder child was not born in wedlock. Edward Maher, the father, 
was a Roman Catholic; the mother was an Anglican. This 
diversity of faith proved disastrous, although the evidence dis­
closes little to indicate that religion occupied any prominent 
place in the life of either party. The father died on the 20th 
August, 1907. The mother married her present husband, Walter 
J. Metcalf, on the 3rd December, 1907.

The mother states that it was understood that any" boys 
should be baptised and brought up as Roman Catholics, and that 
girls were to be brought up as Protestants.

In addition to the two infants named, a boy, now dead, was 
born, and he was baptised in the Roman Catholic Church. The 
two girls were also baptised in the Roman Catholic Church : Ilene, 
under the name of Mary Teresa, on the 17th May, 1906, at St. 
Peter’s Church, by Father Minnehan; and Frances, under the 
name of Catherine Frances, on the 14th February, 1906, at St. 
Helen’s, by Father McGrand. The mother states that these 
baptisms were without her knowledge. Miss Josephine Maher, 
who took the children to be baptised, states that it was with the 
mother’s knowledge and approval.

I do not regard this as of importance ; but I am inclined to 
think that Miss Maher has confused the occasion with the baptism 
of the boy ; as she seems to have thought that the mother pre­
pared the children to be taken to the church, speaking as of one
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Middleton, J.
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ONT. occasion instead of the two that are indicated by the baptismal 
cert ideates.

Maher died of consumption, after having been ill for some
---- time. During his illness he and his wife and children lived with

Re Maher. ),js sisters, who arc devout and zealous Roman Catholics. At this 
Middleton,j. time the mother was not behaving well; and there was no doubt, 

then, ample reason for doubting her fitness to he the custodian of 
the children. Maher, on the 31st July, 1907, executed a docu­
ment, prepared on a form :n common use by children’s aid 
societies, by which he recited that he was the father of these two 
girls, and the infant son, then alive, and that he was unable to 
maintain and care for the children, as lie was without means, 
and unable, through illness, to earn a living for himself, or the 
infant children, and that he was desirous of intrusting the in­
fants to the St. Vincent de Paul Children’s Aid Society; and he, 
therefore, committed the said children to the care of the society, 
and appointed it to be the lawful guardian of the infants, until 
they attained the age of twenty-one years; releasing to the said 
society all claims of any kind, nature, or description upon the 
said children.

It was said that, contemporaneously, Maher executed a will 
appointing the society testamentary guardian of the children; 
but this will was not proved before me.

The mother kept the children, notwithstanding these docu­
ments and notwithstanding the knowledge of the society of what 
had been don» They were for a short time placed in the custody 
of a home in Gerrard street; hut, after the second marriage, 
they lived with the mother ami stepfather, together with a child, 
issue of an earlier marriage of the stepfather.

In 1908, the mother was convicted of forgery, and was im­
prisoned for thirty days. The family was then reduced to great 
poverty. The second husband was drinking, and the situation 
went from bad to worse, till proceedings were taken in the Police 
Court with reference to the custody of the children. These pro­
ceedings dragged on for a considerable time, the children heing 
meanwhile left with the mother and stepfather. Upon the estab­
lishment of the Juvenile Court in Toronto, the proceedings were 
transferred to that Court, and were finally dealt with there, on 
the 29th January, 1912.

In the meantime—on the 13th October, 1911—the mother had 
been arrested for larceny, convicted, and sentenced to sixty days’ 
imprisonment; heing released on the 3rd December, 1912. 
Another child had been born, the issue of the second marriage. 
This child is now some two years of age. It was taken care of 
by the Protestant Children’s Aid Society, and has now been re­
stored to its mother’s custody.

Upon the proceedings before Commissioner Starr, the record
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shows that, with the consent of the parties—i.r., the mother and 
the representative of the society—it was agreed that the children 
should remain in the custody of the society as wards, on con­
dition that the mother pay $2 per week, “and if she makes good, 
children as wards of said society to lie returned to her care.”

The $2 has not been paid, but the society does not now make 
any point of this. The reason for payment being asked was, that 
the society makes arrangements for the adoption of children in­
trusted to them. Mrs. Metcalf desired the children to lie retained 
by the society, and that they should not lie put out.

On the same date, the 20th January, the Commissioner, in 
pursuance of the statute, made an order, in the ease of each of 
the infants, finding it to be a dependent and neglected child and 
in danger of loss of health and morality on account of the im­
moral conduct and neglect of the mother, and directing the de­
livery of the child to the care of the society, to tie kept at its 
home in Toronto until placed in an approved foster home. The 
children have not yet been placed in any foster home, and are 
still with the society.

The mother and stepfather have both “turned over a new 
leaf;” and the evidence In»fore me entirely satisfies me that, 
under the circumstances as they now exist, the children can 
safely and properly lie delivered to their custody and control. 
The child already mentioned as I Kirn of the second marriage has 
been restored * he Protestant Children's Aid Society to the 
custody of its pu. enta, and another child, now five months old, 
has been burn. The parents an* not well off, but the stepfather 
has steady employment, and is well able to maintain a modest 
home. The officers of the Children s Aid Society have repeatedly 
visited this home, and they confirm the statements of other ob­
servers that it is a comfortable, clean, and well-kept place; so 
that, apart from legal difficulties, there is no reason why the 
order sought by the mother should not be made.

First, it is said that the decision of the Commissioner is 
final; and that, he having made an order for delivery to the 
Children's Aid Society, it is not open to the High Court to 
review it.

The statute 8 Edw. VII. eh. 50 deals with “neglected child­
ren.” A “neglected child” is defined in sub-sec. (•') of see. 2, 
and includes a child “who by reason of the neglect, drunken­
ness or other vice of its parents is growing up without salutary 
parental control and education, or in circumstances exposing 
such child to an idle and dissolute life.” In that statute (see sec. 
2(f)) a distinction is drawn between a “Judge” defined in the 
statute as including, inter alia, a “Commissioner for the trial of 
juvenile offenders,” and a Judge of the High Court. After the 
interpretation sections, provision is made for the appointment
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ONT. of a superintendent of “neglected and dependent children,” the 
s ç, establishment of children’s shelters and homes which may he 
1013 supervised by a children’s aid society—defined (sec 2(6)) as a
---- society established for the protection of children from cruelty

Its Maher. an(j for ^ carc nn(j controj 0f neglected children, approved by 
Middleton, j. the Lieutenant-Governor in Council—and provision is then made 

for the maintenance of such homes.
By see. 10, a neglected child may he brought before the Judge, 

who is to investigate the case, after notice to the parents; and, 
if the Judge finds the child to be a neglected child, he may order 
the child to he delivered to the children’s aid society, anil the 
society may send the child to the society's temporary home, to 
be kept until placed in a foster home; or, if the Judge finds the 
child to be immoral and depraved, he may commit it to an in­
dustrial school.

By sec. 11, the children’s aid society is, subject to the pro­
visions of secs. 12 and 13, the guardian of the child, and may 
place the child in a foster home during minority or for any 
shorter period.

By see. 12, a child thus made a ward of a children’s aid 
society, or a child deserted by its parents and maintained by a 
children’s aid society, is to he under the control of the society 
until it reaches the age of twenty-one or such earlier age as the 
society thinks proper; and during that time all the powers and 
rights of the parents shall, subject to the Act, vest in the society. 
A child whose parent has been convicted on a criminal charge or 
in respect of an offence committed against the child shall he 
deemed to be deserted by that parent (sub-sec. 5).

By sub-see. 3, a Judge of the High Court or a County Court 
Judge, if satisfied, on complaint by a parent, that the child has 
not been maintained by the society, or was not deserted by the 
parent, and that it is for the benefit of the child, may restore it 
to its parent.

By see. 13: “Where a parent applies to the High Court for 
an order for the production of a child committed under this Act, 
and the Court is of opinion that the parent has abandoned or 
deserted the child, or that he has otherwise so conducted himself 
that the Court should refuse to enforce his right to the custody 
of the child, the Court may, in its discretion, decline to make the 
order.” This is followed by provisions authorising the making of 
an order for the reimbursement of moneys properly incurred in 
bringing up the child, and by a provision (sub-sec. 3) that where 
the child has been abandoned or deserted, or allowed to be 
brought up at the expense of another person or of a children’s 
aid society, under such circumstances as to satisfy the Court 
that the parent was unmindful of his parental duties, the Court 
shall not make an order for the delivery of the child to the
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parent unless satisfied that, having regard to the wel­
fare of the child, he is a fit person to have custody of 
the child. This is supplemented by a provision (sub-sec. 4) 
empowering the Court to direct that a child shall be brought up 
in the religion which the parent has a legal right to require, 
even if the parent is not given custody; and by a provision (sub­
sec. 5) protecting any right which the child now has to exercise 
its own choice.

Section 14 provides that a parent who, by instrument in writ­
ing. has surrendered custody of a child to a children's aid society 
or home subject to inspection, shall not, contrary to the terms of 
the instrument, be entitled to the custody of or any control or 
authority over the child.

These are the provisions of the statute which relate to the 
matter before me.

Section 14 applies only to the parent who executes the instru­
ment, and does not give to the father the right to hand over a 
child to a children’s aid society, to the prejudice of the mother; 
and I, therefore, think that the instrument of the 31st July, 1907, 
may be ignored.

Then see. 13 recognises the right of the Iiigh Court to deal 
with the custody of an infant whose case has been dealt with by 
the Commissioner. Power is given to the High Court, under 
certain circumstances, to decline to make the order sought. This 
implies the right of the Court to make the order notwithstanding 
the prior adjudication of the subordinate tribunal. The power 
of the Court of Chancery, now vested in the Supreme Court, to 
deal with the custody of children, can be taken from that Court 
only by an enactment couched in the clearest and most positive 
terms. The statute in question falls far short of this, and, as 
already pointed out, it tacitly recognises that jurisdiction.

With reference to the elder of the two infants, it is further 
to be observed that, as it was not born in wedlock, Maher Imd 
no right whatever. The rights of the mother of an illegitimate 
child were investigated carefully in a case reported as Re C., an 
Infant (1911), 25 O.L.R. 218; and I find nothing to add to what 
I there said.

In this ease I interviewed the infants, and am satisfied that 
there is so much affection between them that they ought not to he 
separated; and, therefore, finding no unfitness in the mother to 
have their control at the present time, I think that I should 
?»ward her the custody of both.

The only matter which occasions me trouble is the question of 
the religion of the younger child. The mother has said, and this 
has not been contradicted, that upon marriage it was understood 
between her husband and herself that any boys l>orn of the 
marriage should be brought up as Roman Catholics; any girls
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ONT. should be brought up as Protestants. There is nothing definite
8. C.
191.3

before me to indicate that the father ever receded from this 
position. No doubt, at his instance, shortly before his death, the 
children were baptised in the Roman Catholic Church ; and

It b Maher. I might well infer from this that he would desire them to be
Middleton, J. brought up as Homan Catholics ; hut it must not be forgotten 

that at that time the mother was not behaving well, and the 
father may well have thought that she had really abandoned the 
children. I think that where, as here, the interests of the child 
demand that there should lie a united home, and where as yet the 
children are too young to have any real religious preference, 
the Court has power to hand the children over to the custody 
of the mother, without imposing any condition aa to the faith 
in which they shall be brought up.

1 have yet to deal with the question of costa. I appreciate 
the motives of the Children’s Aid Society. Their officers have 
acted with great care anil prudence ; and they did no more 
than their duty in carefully investigating the circumstances ; and 
I would gladly relieve them from payment of costs if 1 did not 
realise that in so doing I should necessarily cast a burden upon 
the parents which, at the present time, they are not financially 
able to bear. I, therefore, fix the costs, which I order to be paid, 
at $50. This will not cover the costs of the application unless the 
applicant’s solicitor is generous to his client.

Order aicordhiglg.

ONT. Re VINING.

8.C.
ISIS

Ontario Suprrmr Court, t'alconhritlijr. Cj.KJt. June 24. 191.3.

1. Wili s i 8 111 11—88)—Deceased leoatkb—Wiio takes bkqvkgt to.

June 24
Tin* children of » legatee dying Indore a life tenant, hut after the 

■testator, take a Inquest of a sum of money which the will make» 
payable, together with a share of the residue of the estate, on the 
death of the life tenant, by virtue of a f ■ mientary provision that 
the share of a deceased legatee should Is* livided lietween his or her 
children.

2. Wills (| III L—191 )— Lapsed i.euacy—Death oe legatee witiiovt

A ItetjHost to a legatee who died without issue Indore a life tenant, 
will lapse under a testamentary provision that the legacy, together 
with a share of the residue of an estate, should Is* payable to such 
legatee at the death of the life-tenant, or if not surviving, that it 
should lie divided among the former's children.

.3. Wills i| III (! .3—1401—Remainders — IIeqvest to evwivixo child­
ren—-Child DYING IIKKoKK EXECUTION OK WILL,

Issue of a daughter who died Indore tlie execution of her father's 
will, take nothing under a lieipiest of the residue of his estate to his 
children, with a provision that, should any of them In* dead the share 
should he divided between hie or her children.

| Itr Mutt her, 4.3 Cli.D. 669; Hr Wrbtlrr’* F.ntatr. 2.3 i'h.D. 7.37: 
Huttrr v. Otnmauefi (18*27). 4 Russ. 7.3; and Chrintophermm v. \aplur 
(lMllli. | Mer. .320. followed.]
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Motion by the executors of the will of Ilonzo Vining, de- ONT. 
ceased, under Con. Rule 938, for an order determining certain g (,
questions arising upon the construction of the will. 10i3

,/. Vining, for the executors. -—
<\ d. Jarvis, for the surviving children of the testator.
IV. /«'. Meredith, for the Official Guardian, representing the 

infant grandchildren, and for Mrs. Mallory.

Falconbridgk, C.J. :—The testator died on the 23rd May, r«i<uni-nii*». 
1895, leaving a will dated the 21st Septeinlier. 1894.

By paragraph 3, the testator devised the income of all his 
property, both real and personal, to his wife for life.

By paragraph 4, he directed that, after the decease of his 
wife, all his property was to In» converted, and out of the pro­
ceeds he bequeathed the following legacies, amongst others: to 
his daughter Amelia Brown $4<M); to his daughter Hannah Veil­
ing $800.

By paragraph 5, he directed “that all the rest and residue of 
my estate both real aud personal that I shall own after tin- pay­
ment of the legacies” should be divided between all his sons 
and daughters equally; and, should any of his sons and daugh­
ters be dead, he directed that the share of one so <lving be divided 
between his or her children.

The widow died on the 26th January, 1913. Amelia Brown 
died intestate on the 21st January, 1913, leaving her surviving 
her husband and several children, who have assigned their inter­
est to their father. Hannah Vining died, unmarried and intes­
tate. on the 18th January. 1899. Elisabeth Knapp died, a 
widow and intestate, in 1892, leaving her surviving several 
children and children (infants) of a deceased child.

The questions for determination, in the events which have 
happened, are:—

(1) Is Lorenz/) Brown, husband of the late Amelia Brown, 
entitled to the legacy of $400 and also to a share of the 
residue?

(2) Are the next of kin of Hannah Vining entitled to the 
legacy of $800 and also to a share of the residue?

(3) Are the next of kin of Elizabeth Knapp entitled to a 
share of the residue?

With regard to the legacies. I think that each of the legatees 
had a vested interest on the death of the testator, and not an 
interest conditional on surviving the tenant for life.

With regard to the residue, the children of Amelia Brown 
are clearly entitled to the share which would have gone to their 
mother, had she survived the tenant for life; and it seems also 
clear that the share of Hannah Vining, who died unmarried, 
lapses, and is divisible among the others entitled.
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ONT. There is more difficulty in regard to Elizabeth Knapp ; but,
sTâ
1913

I think, the authorities compel me to hold that, as she died before 
the date of the will, she could not be capable of taking under

Rb Vinino.
it; and, although she left children living at the time of the death 
of the life-tenant, these could not take in substitution for her:

K* Iron bridge. Christophe won v. Nap lor (1816), 1 Mer. 320 ; Butter v. Om- 
manexj (1827), 4 Russ. 73; lie Webster’s Estate (1883), 23 
<’h. 1). 737; He Musther (1890), 43 Ch. D. 569.

I think the questions should be answered as follows:—
(1) Alonzo Brown, as husband and as assignee of his child­

ren’s share, is entitled to the legacy of $400 and to the share 
of the residue to which Amelia Brown would have been entitled 
had she survived the tenant for life.

(2) Hannah Vining’s estate is entitled to the legacy of $800, 
but not to any share in the residue.

(3) Elizabeth Knapp’s estate has no interest under the will.
Costs to all parties out of the estate.

Order accordingly.

ONT. STURGEON t. CANADA IRON CORPORATION.

S. c.
1913

Ontario tiupremc Court. Trial before Lennox, ,/. June 2, 1913.
1. Master and hkbvaxt (8 11 A3—50)—Liability of master—Injury at

•Tune 2. work—Duty to warn or instruct.
The fact that the employee is set at dangerous work at night for 

the first time, places U|xm the employer the duty of taking special 
eare that the employee should receive all requisite instruction ami 
warning for his protection while working where there is no light.

2. Mastkr and servant ( 8 11 A 2—16)—«Methods of work—Defective 
system—Common law liability.

Where the employee sustains injury which he could not have avoided 
by the exercise of * reasonable eare by reason of the defective system 
of work operated by the employer, the latter is liable both at com­
mon law and under the Workmen's Compensation Act (Ont.).

Statement Action by Joseph K. Sturgeon, an employee of the defend­
ant*, to recover damage* for injuries sustained by him while 
acting a* brakesman on a train of cars at the defendants’ works. 
The plaintiff claimed at common law and also under the Work­
men's Compensation for Injuries Act.

A. E. II. I'reswickc, K.C., for the plaintiff.
W A. Finlayinn, for the defendants.

Lennox. J.:—l cannot accept the evidence of Frederick 
Brennan. I cannot believe that the plaintiff was paid for rid­
ing up and down the trestle for three days, in order that Bren­
nan should tell him when to throw the switch and where to put 
the cars; and this at a time when no change in the plaintiff’s 
employment was contemplated ; and, even if I believed Brennan,
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his evidence would fall far short of shewing that the plaintiff ONT 
was instructed or warned, as he should have been ; in fact, there Jj~c
is no suggestion that he had any notice or warning whatever inl3
of the dangers to be encountered. ----

It was not, and it cannot he, denied that the trestle pre- S"“,K"N 
seuls exceptional dangers. The plaintiff was a green hand as Oanaiia 
regards this work. In the absence of specific instructions, his 
experience in the yard, on solid ground, would count against —.
his chances of safety, rather titan otherwise. The fact that he 1
was set to work at night, to grope for experience in the dark, 
multiplied the risks for the plaintiff, and accentuated the duty 
of the defendants to take special care.

In the absence of notice or warning, the plaintiff, in attempt­
ing to alight as he did near the switcli as the ear stopped, had 
the right to expect and believe that he would find some plat­
form, walk, or structure upon which he could land and pro­
ceed with safety to the switch, in face of abundant uncontra- 
dieted evidence of the practice of landing upon and running 
along the walls, and evidence too that the method the plain­
tiff was attempting was sometimes pursued, it is idle to argue 
that the defendants expected or intended that the plaintiff 
should remain upon the car until the switch-platform was 
reached. Brennan was with the plaintiff the first night he 
worked upon the trestle until midnight, hut they were not 
working near the switch or track in question; and, in fact, 
the accident occurred upon the very first occasion upon which 
the plaintiff was called upon to turn the left switch. The 
plaintiff could not, by the exercise of reasonable care, hove 
avoided the injuries lie sustained.

The defendants are liable as well at common law as under 
the statute, but 1 need not separately assess the damages, as 
the statute is broad enough to cover the amount which, 1 think, 
the plaintiff is fairly entitled to recover. There will be judg­
ment for $1,800 with costs.

Judgment for i>lainti/f.
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QUE. McCarthy v. city of hull.

K. 11.
1913

Quebec four/ of Kinil’s Itnirh (Appeal Side). Trenholmr, Lavergne, Croat, 
Cor roll, and (Jervaiê, JJ, June 18. 1913.

*■"'IH'
1. Khtopimcl ig III E—73)—Svbmihhion by cuxbvct—KxvKssm: tanks

PAID WITHOVT PROTEST.
An aiwignee cunnot rwover taxe* |mi«l un tin* gromul that tin* at- 

*e«Mim*ntH wvrv exeettalve, itmler all iiv*igBnicnt of tin* claim from tin* 
heirs of a taxpayer who hail paid such taxes for tinny years without 
protest or claim that the assessment* were excessive.

Statement Appeal by plaintiff from tin* dismissal of the* action.
This was an action to recover some $8.000 of alleged impro­

per and excessive assessments on property in the city of Hull, 
paid since 1888. The defence was that the claim was one of liti­
gious rights, the heir of the original holder of the property hav­
ing transferred this claim to the appellant. The trial Judge 
maintained the defence of litigious rights and dismissed the 
action.

It appeared that the property had once belonged to a Mrs. 
Russell, who left as sole heir one J. W. Russell. He died in 
turn in 1008, and the Crown was seised of his vacant estate. 
Hut in 1910, a Mrs. Jackman, of Newport. V.S.A., was declared 
the lawful heir by petition of right. Hart of the property had 
been sold, and in September, 1910, she sold all her rights and 
claims against the city of Hull to appellant for one dollar and 
other valuable consideration. What the other consideration was. 
however, was never revealed. The city pleaded this was a trans­
fer of litigious rights, and tendered $80.70, representing the 
costs of transfer and costs of an action of that class up to plea.

A. McConnell, for appellant.
,/. IV. Sir. Marie, for respondent.

Tmiholme, J.
The judgment of the Court was rendered by

Then holme, J. :—We think the trial Judge was right. We 
think the action should fail on another ground also. The pro­
prietors in their lifetime never questioned the validity of these 
assessments, and always paid without protest these taxes dur­
ing 10 or 12 years. The appellant alleges excessive valuation. 
Originally this property was farm land, but it was subse­
quently subdivided into lots for real estate purposes, and the 
valuation was naturally increased.
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HUNTER v. RICHARD., ONT.
Ontario Supreme Court (Appellate />i riition ». 11 now, Maelaien, It. I/. ^ r*

\lrrrdith, Hager. anil llmlginn. JJA. February 2U. I 111 3.

1. WaTKIH i 6 II K—IOO»—1*01.1.1TION BY MAW MIL!. BKHHK—LIABILITY l*'K.
In tin- abwenee of a grant or prescriptive right tin* owner of a -aw 

mill i# answerable for injurie-, resulting from the fi of tin- water*
of a stmim by saw -<lii-l ami mill refuse vast into iu

|Hunter v. Hiehanln. ft D.LK. NO. 2» O.LJt. *ftH. 3 U.W.X. 1132. 
attirmed.)

2. W.ATKBN If II K—100»—It loll I' TO INll.I.lTK IIY OKA NT.
As against one vlaiming title front a common grantor, the defendant 

did not uetpiire a right to |»o|luto the waters of a streim with saw 
mill refuse, by virtue of a condition of his purvliase of a mill site that 
he should erect a saw-mill thereim. where lie subséquently reeeiveil a 
grant of the land free from such condition.

[Hunter V. Hiehanln, ft D.LIl. I HI. 20 O.l.dt. 4.W. 3 O.W.X. 1432. 
affirmed. |

3. Kamkmkxtm If IV—40ol—l*KKHVKIITIX>: KI0IITM — UlMM Of — I'AYMfNT
Of IIAMAOKH—I NTKKKtTTION Of t'NKR.

A claim of prescriptive right to foul the waters of a stream is de­
feated by proof that, for a nunilier of years within the |s-riod necc*
-wry to acquire a prescriptive right, annual paynwnts were made a 
lower ri|iarinn owner for damages occasioned by the |>ollution of tlie

[Hunter V. Hiehantn. ft D.LK. 110, 20 O.LR. 4AH. 3 O.W.X. 1432.
■lir—iit I

4. Kamkmkntk If II A—7»—Pot-1. IT ION Of stbf.au—Lint OKA NT.
In an action for the iiolliition of the waters of a stream a defence 

of a right to do so under a lost grant cannot prevail in tlie face of 
testimony from the defendant that he had made annual payments f ir 
a nunilier of years in rvs|iect to the damages occisiotied liy the fouling 
of the stream.

|Hunter v. Hiehantn. ft D I..K. MO. 20 O.LR. 4AH. 3 O.W.X. 1432. 
affirmed. |

Appeal by the defendants from the order of a Divisional statement 
Court, Hunter v. Hiehardê, 5 D.L.K. 1 lti, 21» O.L.R. 458, M O.W.
N. 1432, a Aiming the judgment of Latchfonl, -I.. in favour of 
the plaint iff. in an action to recover damages for injury done 
to the plaintiff by the defendants in fouling Constant creek, in 
the tow of Grattan, and olistrueting the Mow of water to 
the plaintiff's mill by throwing refuse in the creek, and other­
wise injuring the plaintiff.

IV. JV. Tilley, for the appellants.
Peter White, K.C., and M. L. (Jordon, for the plaintiff.
The authorities cited are referred to in the opinions delivered 

in the Court below, and the questions argued upon this appeal 
are stated in the judgment which follows.

The judgment of the Court was delivered by
Merkditii, J.A.:—The judgment pronounced at the trial j.a.

of this action has lieen anything but successfully assailed

8

6
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in this Court or in the Divisional Court ; it was, as it seems to 
me, quite right.

It is not open to question that the defendants, througli their 
saw-milling operations, create a nuisance upon the plaintiff’s 
land, as well as many other lands, and also in the waters in 
question, causing very appreciable injury; a nuisance which 
becomes more and more objectionable and injurious as the sur­
rounding country becomes more settled, and the lands affected 
more highly cultivated and more valuable.

The defendants attempt to justify this nuisance and these 
injuries, in so far as they affect the plaintiff’s land, on the 
ground that they were within their legal rights in all that they 
have done in the past, as well as in their intention to continue 
them in the future.

This alleged right is put in three ways: (1) under an implied 
grant from the plaintiff’s predecessors in title; (2) by prescrip­
tion; and (3) under “a lost grant.” But, in my opinion, they 
have quite failed to establish in evidence—the onus of proof be­
ing of course upon them—anything like any one of such rights.

The first of the grounds is based upon the fact that the land 
of the defendants was purchased from the then owner of it, who 
was then also owner of the plaintiff’s land, on the condition that 
the purchaser should build a saw-mill and a grist­
mill upon it, within a specified time. Some years af­
terward, the suw-mill having been erected and some 
steps taken towards the erection of the grist-mill, the 
vendor was satisfied in respect of these conditions, and granted 
the land free from them; as well might be, the grantor having 
no interest, except the public welfare, in the erection of the 
mill ; and so, so much having been done, the rest was quite rea­
sonably left to the law of demand and supply. At all events, the 
Crown Lands Department was quite satisfied; and the grant was 
deliberately and intentionally made free from the conditions 
imposed under the contract of sale, conditions which, at the time 
of making the contract, were intended to be fulfilled before 
the grant was made.

In these circumstances, what possible right could the grant­
ees have beyond those expressed in the grant and those which 
would go with the sale of any land having a mill-site upon itT 
And assuredly it neither carried the right to commit nor to 
continue, through all time, a great and far-reaching nuisance, 
and one which might perhaps be a crime at common law—for 
mill-waste travels far and is an enemy of navigation. It appears 
to me that it would be entirely wrong to imply any grant in this 
case; and that the doctrine of estoppel would be basely used if 
applied in the defendants’ aid. But, assuming that in either
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way the grantor could not object to any injury affecting the 
lands now owned by the plaintiff, arising from a reasonable use 
of the mill-stream for the purpose of saw-milling, that would 
give no everlasting right to continue early-day loose methods, 
even if early-day necessities made them then excusable; and it 
is made quite plain, upon the evidence, that present-day reason­
able precautions would prevent all that the plaintiff complains 
of ; and, indeed, are all that he asks for. If the defendants’ con­
tention be right, they and a thousand and one other grantees of 
the Crown, and all persons elaiming under them, would have the 
right still to pollute the waters of this Province, in even more 
ot/pctionable ways, because in early days that was commonly 
done.

In view of the defendants’ testimony alone, it is quite im 
possible to give weight to the second ground relied on by them. 
In the year 1896, the defendants paid the plaintiff $100 for the 
injury caused to his land by the nuisance complained of ; for a 
number of years afterwards they paid him so much a year for re­
moving the mill-waste—also called drift-wood by parties and 
witnesses—which was the main cause of his complaint; and since 
that time they have sent their own men to do that work. The 
defendant Harry Richards, in his examination in chief in the 
plaintiff’s behalf, at the trial, puts it thus:—

“Ç. What do you say as to whether he is suffering any dam­
age from any driftwood or sawdust put in the creek by you dur­
ing the last six years! A. I do not consider he has suffered any 
that I have not compensated him for.

“Q. What do you mean by that! A. That I have not paid 
him for.

“Q. I am speaking of the last six years though. A. Well, 
any flood-wood that went on to his meadow after that. I picked 
it off, except last year he sent up word and I sent men down to 
pick it off every year except one year he refused ; I have in my 
notes there where he refused.”

The third ground is the extraordinary one that, notwith­
standing these things, and though the defendants may have no 
defence to this action under any statute of limitations, they have 
under the fiction of a lost grant : and. in order to make a defence 
in that way, they ask the Court to disregard the present, to dis­
regard all this evidence to the contrary, and to treat this trial 
as if it were being held before fhe year 1896, when the $100 
were paid; that is to say. that the Court is first to exclude evid­
ence of the greatest weight, and then to determine in the plain­
tiff’s favour that the case is one of lost grant; and this although 
it may be that, had the trial taken place over sixteen years ago, 
evidence not adduced at this trial might possibly have been given 
which would have as effectually defeated this defence as Harry

50
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ONT. Richards’s testimony did that on the second ground. It. would
8.C.
1913

be extraordinary if in this case, obviously failing on their second 
ground, the defendants could succeed upon the third.

Upon the whole evidence, no one could reasonably find that

ItirilAHD.S.
there was any grant from any one, at any time, giving the de­
fendants the right now to injure the plaintiff’s land as they are

Vtredlth. J.A.
doing; nor indeed that, on the whole, there is any reasonable 
evidence of possession from which such a grant might be pre­
sumed.

In dealing with questions of this nature, the character of 
this country in the earlier days of its settlement, and the needs 

" of the earlier civilised inhabitants, must never be overlooked 
if justice is to be done. Things which were then the order of 
the day would mightily surprise land-owners of older settled 
countries, and even many of us of this country of later birth or 
adoption. The needs of the earlier settlers in their gigantic and 
heroic task of entering into the primeval forests and converting 
them into fertile lands brought about a fellowship and liberality 
which gave, by leave to one another, rights of entry, rights of 
passage, and other rights such as if all were members of one 
great family. Indeed, until later years any one, even the great­
est stranger, was permitted to shoot, trap, hunt, and fish, and 
gather natural fruits, where he would; but gradually these 
privileges are being withdrawn; “accommodation roads” arc 
closed, and “trespassing is forbidden” is coming to be the rule 
rather than the exception; but all these things when done, in­
cluding the fouling of streams, was seldom as of right, but only 
as of neighbourliness—tacit license.

Equally with the other grounds of defence, this ground is, 
in my opinion, quite untenable.

I would, therefore, unhesitatingly, dismiss the appeal.
Appeal dismissed with costs.

ONT RICE v. SOCKETT.

8.C.
1013

Ontario Huprrutr four# (Appellate Dirinion). Ueretlilh. (',1.0.. Mihlnrrik, 
Stager, ami thnlyinn, JJ.A. July '2. 1913.

July 1
1. Cox tracts (8 1 VC— 337)—Bpildixg contract — Depot»—Waiver.

The failure of a contractor to join the emit of some of the re­
inforcing toils in a cement structure as require*! by contract, will 
Ik* deemed waived by the owner's failure to require it to In» done when 
the omission occurred, id which he was then aware, us the defect was 
one that could not he afterwards recti lied.

;1. Damaukh <8 III A 1—4So)—Bviuhxo contract— Faulty constri ction
OK MINI—LOSS OK CROP GROWN FOR STORAGE— LlAHII.ITY OK CON

A contractor who huilds a silo in so faulty a manner as to render 
it useless, is answerable for the loss sustained by the owner in not 
lieing aide to use it for storing a crop of corn which it wa* in the
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vontemplalion of both partira that tin* wilo itlmuhl protect when har­
vested. regard Iwing hail to tin* means whereby the lo*s wa* or could 
have been minimize<l by tin* owner.

Appeal by the plaintiff from flu* judgment of the County 
Court of the county of Wellington dismissing an action in that 
Court, and allowing the defendant $96 on his counterclaim.

The judgment appealed from was upon the second trial of 
the action ; the judgment on the first trial having been set aside 
and a new trial directed by a Divisional Court : Rio v. SockiH 

1912), 8 D.L.R. 84, 27 O.L.R. 410.
The judgment below was varied.
R. L. McKinnon, for the plaintiff.
,/. J. Drew, K.C.. for the defendant.

ONT.

s.C.
1913

Rice

Sovkk.tt.

Statement

The judgment of the Court was delivered by Magee, J.A. :— Meew* j.a. 
The amount involved in the plaintiff's claim for construction 
of a concrete circular silo is $180. The plaintiff was to furnish 
the cement and doors and do the work. The defendant was to 
provide the gravel and stone and water. The plaintiff admits 
that he was to do a first-class jolt, so far as his own material and 
the workmanship were concerned.

The defendant alleges that the work is very rough and de­
fective, the concrete improperly mixed so that it does not form 
a hard, solid wall, and has in many places so little binding that 
it readily disintegrates, and it would Ik* unsafe to use. lit* 
also alleges that two of the series of horizontal reinforcing rods, 
which were to go entirely round the silo at different heights and 
to have the ends hooked together and to he imbedded in the 
cement, do not go around, hut stop at the sides of two doors or 
openings, and, consequently, the ends are not hooked together 
and do not meet, but an* merely bent and anchored in the 
cement.

It is unnecessary to enter into the question whether, as to 
these two rods, the failure to fasten them together was owing 
to a change made, at the defendant's request, in the height of 
the doors or openings, or whether, when that change was made, 
the rods should have been put in a different position. Although 
the defendant objected to them, and, hy changing the interval 
between the rods, the subsequent ones were hooked together, it 
does not appear that he in any way required the plaintiff to 
change the two rods which he objected to, but allowed him to 
go on and finish the silo.

But on the question of the workmanship in the concrete 
wall itself, which the learned trial Judge has found to In* 
defective, whatever opinion one might be inclined to form from 
merely reading the evidence, which is contradictory, the weight 
to he attached to the statements of individual witnesses is a
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matter which the trial Judge has so much better an opportunity 
of forming an opinion upon that an appellate Court would not 
he justified, in the circumstances, in interfering with his con­
clusions. He has dealt very fully with the various differences 
between the parties, and has held that the plaintiff did not in 
fact perform his contract, and, consequently, cannot claim 
payment for it.

The evidence was fully dealt with by counsel ; but there does 
not seem warrant for considering that the learned trial Judge 
did not reach a correct conclusion when he finds lack of sand, 
which the defendant offered, lack of cement and lack of proper 
mixing, resulting in a honeycombed or crumbling wall, and 
when he prefers to believe the defendant, instead of the plain­
tiff’s foreman, who contradicts him.

The defendant has not only resisted payment for the silo, 
but lias counterclaimed for damages sustained through not 
being provided with a silo for the preservation of a crop of eight 
acres of corn which, in expectation of its construction, he 

and cultivated; and for this the learned trial Judge 
has awarded to the defendant. The learned trial Judge 
appears to have been fully justified in finding that it was in 
the contemplation of the parties that the silo was to be used for 
a crop of corn that year. The defendant says that, having no 
place to put the crop, he left it in the field, feeding it to his 
cattle as he could, but in that way one-half of his crop was 
lost. lie himself could not give any idea of the amount of his 
crop, except that it was a good one, nor of its value, nor of his 
loss. The learned trial Judge appears to have arrived at the 
sum of $!Hi by computing the crop as twelve tons to the acre 
and worth $2 per ton in the field, and the loss at one-half the 
crop. But the same expert witness, whose valuation the learned 
Judge accepts in this regard, puts the difference between the 
use or non-use of a silo as only from four to twenty or thirty 
per cent, in favour of the former, which perhaps he means to 
lie exclusive of the loss from vermin and birds; but he appar­
ently considers the main loss of leaving the corn in the field 
to be the exposure to the weather, which he puts at twenty per 
cent., or more if till late in the season. The defendant made 
no effort to dispose of any of the corn, nor, so far as appears, 
to increase his stock of for the purpose of using it. It
appears that it is unusual to sell corn ; but it does not appear 
that farmers or others might not be ready to buy. The defend­
ant did nothing to minimise his loss, and, singularly enough, 
grew as much corn the following year, having no silo. Taking 
his statement that lie lost half the corn, there is no evidence 
that such loss was the result of not having the silo. Upon the

93
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evidence $40 would, I think, cover «II that the plaintiff should 0NT
pay. S. 0.

The judgment should, I think, be varied by reducing the nn:t
damages on the < crelaim to that amount With that ex- -----
eeption the appeal should he dismissed, hut without costs. H|l,<r

SnrKRTT.
Judgment accordingly.

BOOKER v. O'BRIEN 
(Decision No. 8.)

Snjtkalrhnran Huprrmc Court, llaullain, i'J.. JoHntlone, I At mom t mol 
Brown, July ». 191S.

I. Bhokkhm ( I 11 II—10»—Huai, kmtatk mmikk»—Comminhiunh uxiucr
OPTION VONTHAVT —DkKAVI.T OK PKINVIPAI..

Where H» part of an agency agreement with an real estate agent, 
an option contract wa* given to him stipulating for the payment out 
of the purcluine money of a «uni a* “commission” in tin* event of the 
Male of (lie projierty lufore the expiry of the option, the optionee is 
entitled to Miieli commission where the owner iefn«ei| to «ell to a |M*r 
«oil prislueed by the optionee within the stipulated time, who was 
able ami willing to buy on the terms of the option.

| Booker v. O'Hrim, » D.LK. HOI. nlllrnieil ; A>//y v. Knderian, »
|).i*R, 47*2, referred to. As to real estate agents’ commissions gen 
erally, see Annotation. 4 l>.l«.lt. ’••Il.I

AlTK.xi. by the defendant from the judgment of Newlands, statement 
,f„ Booker v. O'ltnm, ÎI D.L.R. SOI, against hint for commission 
on a sale of real estate.

The appeal was dismissed.
G. F. lilair, for appellant.
W. It. Willoughby, for n-spondent.
The judgment of the Court was red by

11,xri.tain, C.#f. : The plaiutilV and deft entered into Hsuitain, <u
the following agreement on the 10th January, 1012:—

Moose .law. Husk.,
January 10th. 1012.

For and in '•oiisideralion of the sum of one dollar cash in hand, the 
receipt of which is hereby acknowledged

I, T. K. O’Brien, owner of lots eleven (111 and twelve (12). in block 
seventy two ( 721. Iieing in the town of Swift Current, province of 
Saskatchewan, do by these presents sell, grant and convey unto John T.
Hooker, of Swift Current, Snsk.. an i to buy the lids alwive mentioned
at a price of sixteen thousand dollars on following terms, vis.: six thou 
sand dollars cash on execution of contract, five thousand to Is* paid six 
months from date of contract, live thousand to Is» paid twelve months from 
date of contract, with eight per cent, interest.

I also agree to pay John T. Booker one thousand dollars to la* taken 
out of second payment as commission provided sale of lots herein men

SASK

S.C.
101 I

July 9.

0

9
5
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SASK tiuiH-d in made not lat«*r than .Ian. 2.1. 1012. on which date thin option

H. C.
101.1

expire* at 18 o’clock.
( Sgd. ) T. R. O'Brikx.
(Sgil.) ,f. T. Hookri.

Hook Kit
TI11* plaintiff lived at Swift Current, Saak., and conducted

O’Brien. a “real estate” business there. On January 25, one T. II.
EaulUln. O.J. Me Vicar agreed to purchase the said property on the terms set 

out in the agreement, through the plaintiff, and paid a deposit 
of $2100 to the plaintiff's clerk, one Delaney, who was in charge 
of tile plaintiff’s office and business during his absence. On the 
same day, Delaney notified the defendant of the transaction by 
the following telegram :—

Swift Current. Sank.,
Jan. 2.1. 1012.

T. R. O'Brien.
Empre** Hotel. Moo*e Jaw, Sa«k.
lad* eleven and twelve, block seventy-two «old. wire confirmation to 

Swift Current, am writing.
John T. Bookrr.

and confirmed the telegram by the following letter written on 
the same day :—

Swift Tinrent. Sa»k.
Jan. 2.1. 1012.

Mr. T. R. O’Brien.
Moose Jaw. Sa>»k.

Dear Sir.—In confirmation of mv wire of thi* morning, which read* a* 
follow*: “I>it* eleven and twelve, block «event' two «old. Wire confirma­
tion. Am writing." 1 have «old according to the option you gave.

You may forward contract* to u« and we will then complete them and 
forward «aine to our buyer.

Kindly give thi* your early attention.
Your* very truly.

J. T. Bookrr. 
per E. E. Delaney.

Delaney also gave Me Vicar a receipt for the $300 paid by him. 
in the following form :—
9.1(H). January 2.1. 1012.

Received from T. H. MeVicar three hundred 00/1(H) dollar*. Deposit 
on purchase of lot* II ami 12. block 72. price 1910.000 > 0.0(H) ca«h. 
balance *ix and twelve month*. Balance of llr«t payment when paper* are 
executed.

J. T. Bookrr. 
per E. E. Delaney.

The above telegram was received by the defendant O’Brien 
early in the afternoon of the 25th January, and in reply to it 
In* sent the following telegram :—
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John T. Booker,
Swift Current.

Minim» Jaw. Sn*k..

Jan. 25, 1912.

Wire rifviwil at one. option expired, not for *ale at present.

According to the evidence this telegram was received by 
Delaney between three and four on the afternoon of January 
25. and its contents were communicated by him to Me Vicar, 
who watt present when it arriveil.

Apparently no other negotiations took place between any of 
the parties, and the present action was brought, in which the 
plaintiff claims $1,000 commission for procuring a purchaser 
able and willing to buy tbe property on the terms set out in the 
agreement. Tbe action was tried Is-fore Mr. Justice New lands, 
without a jury, and the plaintiff recovered judgment for the 
amount of hia claim.

The defendant appeals from that judgment on the ground 
that the agreement above set out ia only an agreement for sale 
to the plaintiff on option and ia not an agency agreement en­
titling the plaintiff to a commission on a sale to a third party.

With some hesitation I come to the conclusion that the agree­
ment in question ia not only an agreement for sale on option, but 
ia an agency agreement as well. If the agreement ia nothing 
more than an agreement for sale to the plaintiff on option, any 
reference to a “commission" to Is* taken out of the second pay­
ment was quite unnecessary, and the > "e second payment
would have Veil $4,000 instead of $.">.000. The use of both the 
words “sale" and “option" in the last clause of the agreement 
points clearly, in my opinion, to alternative action, otherwise tin- 
words “on which date this option expires" are superfluous.

The case of Kelly v. Kndrrton, 9 D.L.R. 472, 11913] A.C. 
191, 82 L.J.P.C. 57; which was cited in the argument, had to 
do with an agreement very similar in form to the present one. 
and decided that it was not only an agency agreement, but was 
also an agreement for side on option.

Finding, as I do. that there was an agency agreement, the 
question now arises, did the plaintiff earn his commission? It 
is argued on behalf of the that in any case no com­
mission was earned because no side was completed within the 
time limited by the agreement. I cannot agree that that was the 
intention or meaning of the document in question. The plain­
tiff procured a purchaser able and willing to buy the lands on 
the terms agreed to by the defendant, and that fact was notified 
to the defendant within the time specified. Nothing more re­
mained to Is* done by tbe purebaser except to make the eash 
payment on “execution of the contract." which was not re

SASK

s.r. 
mi a

Hookkm 

O’Bkikx.

Haultain. C. 1.

^687
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SASK. qui ml or contemplated to he done within the time mentioned.
sTc.
1913

In any event the defendant refused to carry out the sale before 
the stipulated time had expired, and thereby relieved the plain-

Hooker

O'Brien.

tiff and the purchaser from any further action.
Viie plaintiff is, therefore, in my opinion, entitled to his com­

mission. and the appeal should lie dismissed with costs.
Appeal dismissed.

ONT. COCKBURN r. KETTLE.

s.C.
1913

Ontario Supreme Court ( Appellate Dirision). Meredith, C.J.O., Magre,
and Modifias, 4., and Hutherlaiul, J. March 27, 1013.

1. Malicious prosecution ($ III—20)— Action for—Termination of
PROCEEDINGS—REBUTTING PRIMA FACIE CARE-^CoMPROMISE.

It may In* aliewn in defence of an action for malicious prosecution 
that the termination of a criminal proceeding in the plaintiff's favour 
was in fact the result of compromise or agreement, notwithstanding 
the records shew that the dismissal was based on the prosecutor’s 
statement that he did not have any evidence to offer.

[Harter v. Cordon Ironsides <(• Fares Co., 13 O.L.R. 598, applied.)
2. Malicious prosecution (§ III—20)—Action for—Termination or

PROCEEDINGS IN PLAINTIFF'S FAVOUR—COMPROMISE.
A favourable termination of a criminal prosecution for obtaining 

chattels with intent to defraud, so as to permit the recovery of dam­
ages for m-dirions prosecution, is not shewn where the prosecution 
was dismissed only upon terms of the prisoner giving security to pay 
for the property.

3. Amuse of process (81—1 )—Action for—Evidence—Termination of
PROCEEDINGS—NECESSITY OF SHEWING.

In an action for abuse of criminal process by causing an arrest in 
order to coerce payment of a debt, it is necessary to shew Huit the 
proceeding terminated in the plaintiff's favour.

Statement An action for damages for malicious prosecution and false 
arrest.

The statement of claim was as follows :—
1. The plaintiff is a tenant farmer, residing in the township 

of West Flamlmrough, in the county of Wentworth ; and the 
defendant is a retired farmer, in the village of Wilson ville, in the 
county of Norfolk.

2. On or about the 27th day of March, 1912, the plaintiff 
attended, on invitation, a public auction sale held and conducted 
on the defendant’s farm, purchased some $560 worth of cattle 
thereat, and gave his promissory note at seven months’ time in 
favour of the defendant ; and the said note was not due or pay­
able at the time the matters hereinafter referred to occurred.

3. On or about the 1st day of May, 1912, the defendant swore 
out an information and had issued by one W. 11. Moss, Ksquire, 
a Justice of the Peace in and for the County of Wentworth, a 
warrant, and under and hv virtue of it arrested the plaintiff,
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falsely charging therein that the said plaintiff had committed the ONT 
crime of having unlawfully, with intent to defraud by fake pre- gTa 
tence, obtained from the defendant five head of cattle, and caused 1913
him to be taken by a constable of the said county to the police ----
station at the town of Dundaa, in the county of Wentworth, and 1 <‘CK“URN 
there to be imprisoned ami kept in durance until the following Ketti.k. 
day, when he was brought before one K. S. Wood house, a Police — 
Magistrate at the said town of Dundaa. ' m,nt

4. On the said last-mentioned day, the defendant was brought 
before the said magistrate, at the hour of two o’clock in the after­
noon, and the defendant procured an adjournment and a remand 
of the plaintiff to further imprisonment until the hour of five 
o’clock in the same afternoon, when the said defendant asked 
leave to withdraw the case, as he had no evidence to offer. Where­
upon the said magistrate dismissed the same and discharged the 
plaintiff out of custody, whereby the said prosecution was de­
termined.

5. In the meantime the defendant had procured th * plaintiff's 
landlord, one Nicholson, to become an endorser of the plaintitf's 
note for $5()0 aforesaid, the said Nicholson, by arrangement, 
having secured a chattel mortgage on all the plaintiff’s goods 
and chattels as indemnity against payment of the said note.

6. The plaintiff alleges, as the fact is, that the defendant 
wrongfully and maliciously used the criminal process of the 
Court to procure the said endorsement to tin? said note.

7. By reason of the premises, the plaintiff was falsely and 
maliciously arrested and prosecute!, has wrongfully suffered im­
prisonment, been injured in his character and reputation, and 
has incurred expense in arranging the said chattel mortgage 
security, and in defending himself from the said charge and 
obtaining his release from the said imprisonment.

8. The plaintiff, therefore, claims damages for said malicious 
prosecution and false arrest, his costs of this action, and such 
further and other relief as to this honourable Court may seem 
fit and proper.

The statement of defence was as follows:—
1. The defendant admits the allegations contained in Ha- 

first paragraph of the statement of claim.
2. The defendant admits the allegations contained in the 

second paragraph of the plaintiff's statement of claim, but says 
that the invitation on which the plaintiff attended the auction 
sale was the invitation issued to the general public by advertise­
ment or otherwise.

3. The defendant admits the allegations contained in the 
third paragraph of the statement of claim, excepting that tin- 
defendant denies that the information and warrant under which 
the plaintiff was arrested, falsely charged that the plaintiff

33—12 D.L.S.
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Statement

had committed the crime of having unlawfully, with intent to 
defraud by falsi* pretence, obtained from the defendant five head 
of cattle. The defendant says that, when he laid the said in­
formation and caused the said warrant to be executed, he was 
in possession of information and facts which led him to believe 
that the plaintiff was guilty of the charge laid, and on the said 
information and the facts which the defendant was then in 
possession of, and on information and facts which have since 
come into his possession, lie now believes and pleads that the 
plaintiff was guilty of the charge laid, and pleads reasonable and 
probable cause for the prosecution and arrest of the plaintiff.

4. The defendant caused the arrest of the plaintiff on the 
advice of his solicitor and of Magistrate Wood house and of 
.lames Clark, High Constable for the County of Wentworth, and 
with the full intention of pressing the charge laid, and was pre­
sent with counsel at the court-room at the hour fixed by the 
magistrate for the purpose of pressing the charge, when he was 
approached by the plaintiff's counsel with the suggestion that a 
settlement be made and that the case be dropped. The plain­
tiff's landlord also requested and suggested that a settlement be 
arrived at; and, on these requests, and out of consideration for 
the plaintiff’s wife, who was present and was much grieved on 
account of the plaintiff’s arrest, the defendant, on the advice of 
his solicitor, agreed to a settlement and asked leave to withdraw 
the charge.

5. The defendant admits the allegations contained in the 
fifth paragraph of the statement of claim, excepting the amount 
of the plaintiff's note endorsed by the said Nicholson, and says 
that two notes were taken, which, with interest, amounted to 
$596.42,

fi. The defendant denies the allegations contained in the re­
mainder of the statement of claim, and puts the plaintiff to the 
proof thereof.

7. The defendant further says that, on the 2nd day of May, 
1912, the sai«l plaintiff, on the advice of and in the presence of 
his counsel, executed a release of all claims for damage which 
said release reads as follows:—

“Memo, of agreement made between (made May 2nd, 
1912), W. B. Cockburn, of the first part, and Clarence C. 
Kettle, of the second part.

“Whereas the said Cockburn purchased from the said Kettle 
certain cattle for $562,30, which the said Kettle claims were ob­
tained by false pretences, but which the said Cockburn denies.

“And whereas the said Kettle instituted proceedings 
against the said Cockburn whereby the said Cockburn was placed 
under arrest.

“And whereas security has been given by the said Cockburn
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for Iils indebtedness to the said Kettle, and the said Kettle has 
agreed to drop his proseeution of the said aetion instituted by 
him.

“Now, therefore, in consideration of the premises and of 
the sum of one dollar noxv paid by the said Kettle to the said 
Oockburn (the receipt whereof is hereby acknowledged), the said 
Cnekburn, for himself, his heirs ami assigns, hereby agrees to 
release and waive all his claims for damages which he may or 
may not have against the said Kettle hv reason of the institution 
hv the said Kettle of the said proceedings ami the arrest of the 
said Cockburn or anything in connection therewith or in any 
wise howsoever.”

The defendant claims that the said release is a complete 
answer to the plaintiff’s claim herein, and that the plaintiff is 
estopped thereby from recovering from the defendant any dam­
ages herein.

The plaintiff’s reply was as follows:—
1. The plaintiff says that the release referred to by the de 

fendant in his statement of defence as a complete answer to the 
plaintiffs’ claim herein, is illegal and void in law. was procured 
under pressure and duress while he was in prison under a war­
rant issued by the defendant, and was not explained or fully 
understood by him when executed.

2. The plaintiff further pleads that the defendant had no rea­
sonable or probable cause whatever to charge him with the com­
mission of a crime and to imprison him, and did not act on the 
solicitor’s advice given him. hut made that a pretext for his 
action and conduct, and did not lay all the facts fully before 
his legal advisers, if any such were consulted.

3. In all other respects the plaintiff joins issue on the plain­
tiff’s statement of defence.

ONT.

8. C. 
191.1

CoCKUURK

Statement

January 14. The aetion came on for triad before F.xi.rox- 
rhiimîe, C.J.K.R. ami a jury, at Hamilton.

IV. M. McClcmont, for the plaintiff.
S. F. Washington, K.C., for the defendant.

Leave was given to the plaintiff to amend the statement of 
claim, paragraph 8. by adding after the words “false arrest” 
the words “and for abuse of the process of the Court and pro­
ceedings therein;” and to the defendant to amend the statement 
of defence, by adding a paragraph, at the end. setting up that 
the proceedings before the magistrate were not terminated in 
the plaintiff’s favour by dismissal on the merits; and the plead­
ings were amended accordingly.

The learned Chief Justice then proceeded, without the assist­
ance of the jury, to try the issue as to the validity of the release.
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At the conclusion of the evidence upon this issue, judgment 
was given as follows :—

Falconbridue, C.J. :—As to the facts, I find, upon the evi­
dence, that the plaintiff fails in proving his reply; the release 
was not procured under pressure; it was fully explained 
to him and executed by him voluntarily, without any duress or 
pressure, with the natural persuasion which his landlord and his 
wife may have brought to hear upon him, but which has nothing 
whatever to do with coercion or duress or pressure.

The learned Chief Justice then asked for argument upon the 
question whether the release was void as being against public 
policy; but, upon the suggestion of counsel for the defendant, 
that the issue as to whether there had been a termination of the 
criminal proceedings favourable to the plaintiff, should also be 
tried without a jury, the learned Judge heard evidence on that 
issue.

Edwin A. Woodhouse, the magistrate before whom the plain­
tiff was brought, identified the information and his endorsement 
upon it, which says: “The prosecutor says he has no evidence to 
offer, and the charge is dismissed.” The magistrate said that 
when the case was called, the accused (the plaintiff) pleaded 
“not guilty,” and asked for an adjournment; that an adjourn­
ment was made till a later hour on the same day ; that after the 
adjournment the counsel for the prosecutor (the defendant) said 
that he had no evidence to offer; and that the witness (the mag­
istrate) then dismissed the charge, making the endorsement 
stated.

The learned Chief Justice then heard argument, and gave 
judgment ns follows:—

Falcokbridge, C.J. :—The case seems to he, in this new 
aspect, completely covered by the authority of Baxter v. Gordon 
Ironsides <V Fares Co. (1907), 13 O.L.R. 598, which is the most 
recent case on the subject, and which reviews the other eases on 
malicious prosecution cited by Mr. McClemont. 1 do not think 
it would 1m* possible for a plaintiff to fulfil all the requisites for 
success in an action for malicious prosecution by merely tacking 
on an ancillary or subsidiary or alternative claim alleging abuse 
of the process of the Court. I think that the defendant has clearly 
brought himself within the ease cited; and, as regards any abuse 
of the process of the Court, I have already found that there is no 
duress, no coercion, and that the plaintiff thoroughly understood 
the nature of the document that he was signing, and that solemn 
agreements of that sort arc not to he got rid of so easily. At the 
same time, if it had not been for the authority of the Baxter 
case, I might have felt bound to let the whole case go to the jury.

I think the action must be dismissed with costs.
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The plaintiff appealed to the Appellate Division of the 
Supreme Court of Ontario.

The notice of appeal was as follows :—
1. The judgment is against the evidence, the weight of it, and 

the law.
2. The defendant sold the plaintiff cattle at a public auction 

sale, and took in settlement therefor a seven months’ note. Be- 
fore maturity of the note, he issued a warrant charging the 
plaintiff with the criminal offence of having procured the said 
cattle by false and fraudulent representations, and arrested and 
imprisoned him until he procured new notes from the plaintiff 
endorsed by the plaintiff’s landlord, lie then caused his release 
from imprisonment, had no evidence to offer; and the case, when 
called in open court, was dismissed with costs by the trial 
magistrate, and a record to that effect made, which was put in 
at trial. A written release from an action for malicious prosecu­
tion was procured by the defendant from the plaintiff lie fore he 
was liberated from prison.

3. The plaintiff contended at the trial and alleged in his 
pleadings that the real motive of the defendant’s criminal charge 
and imprisonment was to procure the said endorsement to the 
said notes, and was, therefore, an illegal abuse of the process 
of the Court.

4. The defendant’s examination for discovery, which the plain­
tiff craves leave to refer to in this appeal, it is submitted, sup­
ports that contention.

5. The learned trial Judge tried as matters of law, without 
the jury, the questions (1) of the release and (2) as to whether 
the compromise entered into by the plaintiff, while under im­
prisonment, was a termination favourable to the plaintiff, per­
mitting him to bring an action for malicious prosecution, and 
held, as a finding of fact, that the release was not procured by 
duress, but in law was not binding on the plaintiff; hut that the 
compromise did not shew a termination favourable to the plain­
tiff, giving him a cause of action for malicious prosecution, and 
withdrew the ease from the jury and dismissal the whole action.

G. The plaintiff submits that on the second question of law, 
and the finding of fact on the former, the learned trial Judge was 
wrong, and the judgment should be reversed.

7. The plaintiff further submits that the second question was 
not one entirely of law, but formed part of the whole case for 
malicious prosecution, and should have been tried by the jury.

8. The learned trial Judge held that the portion of the plain­
tiff’s pleadings relating to the wrongful abuse of the process of 
the Court was a mere subterfuge to avoid the legal consequences 
of the compromise, which, in his judgment, destroyed the plain­
tiff’s cause of action under the malicious prosecution part of the 
action.

ONT.

s. c. 
101.1

Cocicnt* r*

Statement
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!). The plaintiff submits that, in this respect, the judgment 
is wrong, and that the plaintiff had a separate cause of action 
for a wrongful ahu.se of the process of the Court, maintainable in 
law and in fact : and the admission made by the defendant in 
his examination for discovery, and evidence which the plaintiff 
was prepared to offer, would sufficiently establish such an action 
if submitted to a jury.

10. The plaintiff submits that, having originally pleaded a 
wrongful abuse of the process of the Court, been granted at the 
commencement of the trial leave to amend his pleading by mak­
ing a claim for damages for such, and being in possession of evi­
dence of admissions of the defendant himself and other evidence 
sucient for a jury to pass upon and draw such an inference, it 
formed a separate and distinct cause of action in law from that 
of malicious prosecution, and should have been submitted for 
trial to the jury, as the plaintiff's counsel urged at the trial. The 
plaintiff submits that he is entitled to have that cause of action 
tried, irrespective of the malicious prosecution : and, for this 
purpose, a new trial should be ordered.

11. The plaintiff suhmits that an action for wrongful abuse 
of the process of the Court is not confined in law to an abuse 
of the civil process of the Court, but extends as well to an abuse 
of the criminal process of the Court, and as such is maintainable 
as a civil action in the Court, and need not necessarily be one for 
malicious prosecution.

12. The plaintiff further submits that, even if a compromise 
is entered into, in the circumstances shewn, which destroys his 
action for malicious prosecution, it does not prevent him from 
pursuing a separate cause of action for an abuse of the criminal 
process of the Court, if the evidence justifies a finding of fact by 
the jury that the real motive of the prosecution was to secure 
the payment of a civil debt owing, before its maturity, which tin- 
plaintiff alleges in this case.

Iff. The elements in law necessary to establish a civil cause 
for malicious prosecution are not the same as those required to 
establish a civil cause for wrongful abuse of the process of the 
Court. In the former a termination of the criminal proceedings 
favourable to the plaintiff and malice must be proven in evi­
dence. and in the latter neither is necessary. The two causes 
are separate and distinct, and are not dependent upon one 
another.

14. The plaintiff further submits that if, on the whole of the 
evidence submitted to the jury, their inference is. that the real 
motive of the defendant’s prosecution and imprisonment was 
to secure the payment of the note in question before its maturity, 
and not merely to prosecute for an alleged criminal offence com­
mitted by him, it matters not whether he accomplished his

1
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purpose by civil or criminal procedure, and that under either 
it is an abuse for which an action is maintainable.

15. The plaintiff submits that, if the motive is the same, and 
the purpose is accomplished under a writ of capias in the civil 
Court, an action for either is or ought to he equally maintainable 
in law.

16. While, in a malicious prosecution action, a wrongful 
motive to secure payment of a civil debt may he an element shew­
ing “no reasonable and probable cause and malice,” yet in an 
action for wrongful abuse of the process of the Court it is the

hole gist or foundation of the action ; and, because the wrongful 
motive may he an element of and present in both actions, it does 
not preclude the latter action. Or, in other words, there may he 
two actionable wrongs committed hv the one illegal act.

17. The plaintiff submits that the written release, relied upon 
at the trial, is illegal and void in law. and that the compromise 
relied upon by the learned trial Judge was not such as to deprive 
him even of his action for malicious prosecution, and that the 
records of the Court shew a termination of the civil action 
favourable to the plaintiff, which should have been accepted 
rather than the compromise.

ONT.
S. C.
1013

March 27. The appeal was heard by Meredith, C.J.O..
Magee and IIodgins, JJ.A., and Svtheri«and. J.

W. M. McClemont, for the plaintiff, argued that the records of Argument 
the Court shewed a termination of the prosecution in favour of 
his client, and on the principle laid down by Boyd, C., in 
Beemer v. Becmer (1904), 9 O.L.R. 69, he had a right to go to 
the jury, which had been refused him. The Beemer case is said 
to he in conflict with Baxter v. Gordon Ironsides iV Fares Co.. Id 
O.L.R. 598, but it is submitted that the learned Chancellor's 
view is the better one and should he followed here. The plain­
tiff’s action is also founded on abuse by the defendant of the 
process of the Court, on which point reference is made to Quartz 
Hill Gold Mining Co. v. Eyre (1883), 11 Q.B.I). 674 ; Grainger 
v. Hill (1838), 4 Bing. N.C. 212.

S. F. Washington, K.C., was called upon to argue only as to 
the effect of the Baxter case (supra). lie referred to Ahrath v.
North Eastern E.W. Co. (1883), 11 Q.B.D. 440. The plaintiff 
had committed a breach of faith in repudiating the release ex­
ecuted by him. The onus is on the plaintiff to shew a favourable 
termination of the prosecution, and you can go behind the prima 
faeie acquittal which appears upon the record, lie relied upon 
the Baxter case.

McClemont, in reply, argued that the equity of the case was 
with the plaintiff—as to the law, it was a case of one technicality 
against another. lie referred to Fancourt v. /haven (1909) 1*8 
O.L.R. 492.
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ONT. At the close of the argument, the judgment of the Court was
delivered by Meredith, C.J.O. The authority of Baxter v. 

1913 Gordon Ironsides & Fares Co., 13 O.L.R. 598, has not been suc-
---- eessfully attacked, and the principle upon which it proceeded is,

'ocKRVRx in our opinion, sound.
Kktti.k. The principle of the decision is, that in an action for malicious
---- prosecution, although the prosecution may have in fact been ter-

McTo h minated prima facie in favour of the plaintiff, it is competent 
to shew that it did not in fact 'terminate in his favour, and that 
the termination of it was the result of a compromise or agree­
ment to withdraw the prosecution.

The facts in that case were somewhat different from the facts 
in the present case, because all that was noted in that case by the 
magistrate was, that the matter was dropped—“settled out of 
Court.” In this case the magistrate made a note that “the 
prosecutor says he has no evidence to offer, and the charge is 
dismissed.”

It cannot be, I think, that the mere production of the record 
of the dismissal of the complaint is all that the plaintiff is hound 
to shew. No doubt, that would be sufficient prima facie, but it 
cannot be that it is not open to shew that the proceedings did 
not in fact terminate in favour of the plaintiff, but that their 
termination was the result of a compromise. If it were not so, 
if the record were conclusive, it would practically mean that 
where a man was properly prosecuted for an offence which he had 
committed, and, in mercy to him. the prosecutor had made up 
his mind not to prosecute, and had not, therefore, appeared to 
prosecute, with the result that the information or complaint was 
dismissed, the man whom he had befriended in that way could 
turn around and say that the prosecution had terminated favour­
ably to him, and that he was entitled to maintain an action for 
malicious prosecution.

It seems to me that this decision is right, and that you may go 
behind the record of the magistrate for the purpose of shewing 
that, while it may appear that the prosecution terminated in 
favour of the plaintiff, it was really not so.

It is hard enough, from the moral standpoint, that the agree­
ment which was entered into between the parties in this case, the 
benefit of which the appellant got, has been held by the Court to 
be one not binding on him. The agreement recites that Cock- 
burn, the appellant, purchased from the respondent certain 
cattle for $562.30, which the latter claimed were obtained under 
false pretences, which the appellant denied ; that he was placed 
under arrest ; and that “whereas security has been given by the 
said Cockburn for his indebtedness to the said Kettle, and the 
said Kettle has agreed to drop his prosecution of the said action 
instituted by him; now, therefore, in consideration of the pre-
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mises and of the sum of one dollar now paid by the said Kettle to 
the said Cockburn (the receipt whereof is hereby acknowledged), 
the said Cockburn, for himself, his heirs and assigns, hereby 
agrees to release and waive all his claims for damages which 
he may or may not have against the said Kettle by reason of the 
institution by the said Kettle of the said proceedings and the 
arrest of the said Cockburn or anything in connection therewith 
or in any wise howsoever.”

Now it is manifest from this document that the reason for 
the respondent going to the magistrate and abandoning the pro­
secution was to implement the promise which he had made, and 
it could not in any way be treated as an acknowledgment that 
he had no case against the appellant; and it would appear to me 
as a great hardship if, where a prosecution was abandoned under 
circumstances such as these, the man in whose favour it was aban­
doned, and who had taken the benefit of what was done, were 
entitled to maintain an action for malicious prosecution.

I do not think that the prosecution terminated favourably to 
the appellant, and upon that ground his action fails.

Upon the other ground, on which Mr. Washington was not 
called upon, no case has been cited by Mr. McClemont in which, 
an action having been brought for, as he put it, abusing the pro­
cess of the Court by obtaining a warrant where a summons 
would have been the proper proceeding, or where perhaps no 
procetnling ought to have been taken, it was held that that was a 
sufficient ground to support an action. That is one of the ele­
ments in an action for malicious prosecution, and the same prin­
ciple which requires that there shall be—and it is required in the 
interests of the public—a termination of the prosecution, is ap­
plicable. Otherwise, in every case the wholesome principle that 
a man must prove his innocence would be entirely got rid of, if 
he could split up the various proceedings which had taken place 
in the course of a prosecution, and bring his action without being 
required to shew, prima faeic at all events, that the prosecution 
had terminated in his favour.

This Court ought not, in my opinion, to lay down any such 
rule.

ONT.

8.C.
191.1

CoCKIM'RN

Appeal dismissed with costs.
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KINSELLA v. PASK.

On In rin Supreme Court (Appellate Dirision), Mu/or/:. CJ.Ex., Itiddcll, 
Sutherland, and Leitch, March 20, 1913.

1. üirr i 8 I — 1 )—VoM'XTABY ACT—ATTKXIIAXT CIIU I M8TAXCK8.

lu mi 1er to establish a gift from a very old person when on a tick 
lied, of a large sum of money, which would leave the donor in im­
provident circumstances, it imi-t In- clearly shewn not only that it was 
the letter’s intention to make a gift, hut also that it was a deliberate, 
well understood and voluntary act, the nature, olivet and consequences 
of which were fully appreciated.

Appeal by the defendant from the judgment of (Mute. •).. at 
the trial, in favour of tin* plaintiff, in an action for the recovery 
of $6,800 which the defendant received from lier mother, the 
plaintiff, in the circumstances mentioned below. The plaintiff 
alleged that the moneys were intrusted by her to Mr. McKee, a 
solicit >r. for safekeeping for herself. The defendant set up that 
the moneys were a gift from the plaintiff to her, through Mr. 
McKee

/. /•'. Hillmnth, K.C., and •/. II. McCurry, for the defendant. 
There is no fiduciary relationship between parent and child, and 
no such relationship existed in this case as required that the 
plaintiff should have advice. The learned trial
Judge has found that the plaintiff was in her right mind when 
she made the gift to the defendant. On the evidence, it is a clear 
case of a gift made liv the plaintiff when she had a thorough 
understanding of all the circumstances, and the fact of her re­
penting afterwards, does not cast hack upon the defendant the 
onus which she has satisfied. This Court lias the right to review 
the decision of the learned trial Judge on the question of fact: 
Bah man v. l'omity of Middlesex, 6 D.L.R. 533, 27 O.L.R. 122; 
Joins v. Uottyh (1879), 5 Ex. I). 115, 122; Youldin v. London 
(Inai’iin 1er and Accident Co., 12 D.L.R. 433, 28 O.L.R. 191. They 
also referred to the following cases: Trusts and Guarantee Co.\. 
liait . 1902), 32 S.C.R. 553; Clark V. Loft us, 4 D.L.R. 39. 26 O. 
L.R. 204: Km/a y v. Kick (1907), 15 O.L.R. 19, 29; May v. May 
11863). 33 Beav. 81, 87: Taylor v. Y candle, 8 D.L.R. 733, 27 
O.L.R. 531 ; Walker v. Smith (1861 ), 29 Beav. 394.

IL McKay, K.C., for the plaintiff, relied upon the findings of 
fact and reasoning of the trial Judge: and argued that the alle­
gations in the statement of claim were amply borne out hv the 
evidence in the case. As to the alleged expenditures by the 
defendant on behalf of the plaintiff, although the point was not 
raised by the pleadings or at the trial, they should be allowed to 
the defendant if a proper account was given.

Ih It in nth, in reply.

^51140
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March 20. Mulock, C.J. : This is an mi the judg- 0NT
nient of Clute, J., the trial Judge, who directed judgment in 
favour of the plaintiff for $0,800. mpt

The plaintiff, a widow eighty years old, resided alone in her 
own house in North Bay, and became seriously ill with bronchitis 1 , V

a neighliour. an elderly woman, taking care of h r. pAsk.
Alsmt the 28th March, 1012, her daughter, the defendant,

i ii i i.iii. Miilixk, C.J.very properly caused her to he removed to the daughter s own 
house in North Bay ; and a day or two afterwards also trans­
ferred to her house the plaintiff's trunks and some other of her 
effects.

The plaintiff had living five children, two sons and three 
daughters ; one daughter residing at Montreal, the sons living 
in North Bay.

Whilst at the defendant's house, the plaintiff continued seri­
ously ill. was confined to bed and required the attendance of 
a nurse.

On the 2nd April, 1012, the plaintiff signed three cheques, 
amounting in all to $(!.ti<)0, in favour of Mr. T. K. McKee, a 
solicitor of North Bay. Two of these cheques were for $2.000 
each, drawn on the Traders Bank at North Bay; the other was 
for $P>00, drawn on the Imperial Bank. Mr. McKee deposited 
these cheques in his hank to his own credit, and gave to the 
defendant his cheque for the amount thereof, viz.. $P».(»00. and 
advised her to deposit the amount to her credit in the Bank of 
Ottawa, which she did. depositing it in the savings hank branch.

On the 9th April. 1912. McKee was again at Mrs. Bask "s. 
and obtained a written retainer, signed hv the plaintiff, to collect 
a claim for dower : and obtained from the plaintiff, on that 
occasion, a cheque for $100 as a retainer fee. He says that, 
shortly thereafter, lie collected $200 in respect of this claim : 
that lie gave the plaintiff a cheque therefor: and that this cheque 
was returned “paid,” through his bank, endorsed in favour 
of Mrs. Bask. This cheque was not produced at the trial, and 
Mrs. Bask has offered no explanation as to how she came by it.
On the 29th April, she made a deposit of $200 in the Bank of 
Ottawa—presumably this sum of $200—and this action is 
brought to recover the $0.000 and $200 in question.

The plaintiff alleges that the moneys were deposited with 
McKee for safekeeping for herself. The defendant says that 
they were a gift, through him. to her. The onus is on the de­
fendant to establish the gift. The evidence on this issue was con­
flicting. The plaintiff at the trial swore that she intrusted the 
money to McKee for safekeeping for herself, and gave reasons 
for having done so. The defendant and certain other witnesses « 
gave evidence to shew that the moneys were handed to McKee 
for her.

537^
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The learned trial Judge has, in effect, discredited the evi­
dence of the defendant and her witnesses, and has accepted that 
of the plaintiff; finding, as a fact, that the plaintiff deposited 
the moneys with McKee for safekeeping, not intending to part 
with the control thereof. That finding of fact, as between the 
parties, is conclusive, and cannot be disturbed by an appellate 
Court.

I have carefully read and considered the evidence at the 
trial ; and, if it were open to me to review the learned trial 
Judge’s finding of fact, I should feel bound to arrive at the same 
conclusion that he has reached.

With such a finding in an action against McKee, he would 
he obliged to account to the plaintiff for the moneys intrusted 
to him. Nevertheless, the plaintiff may follow the trust fund 
in the defendant’s hands, if capable of identification there; and, 
the evidence shewing that the moneys intrusted to McKee were, 
to the defendant’s knowledge, wrongfully transferred to her, 
she is also accountable therefor to the plaintiff.

The evidence shews how the plaintiff came to intrust her 
money to McKee. Her sons were suspicious of the defendant 
endeavouring to influence the mother in the matter of her will, 
and were arranging to have two medical men examine her as 
to her mental capacity. This circumstance came to the know­
ledge of Mrs. Pask, and was communicated to the plaintiff, then 
lying in bed in Mrs. Pask’s house, and she was made to believe 
that she might lie plaeed in a lunatic asylum and have her 
money taken from her. At this stage, Mrs. Pask, by her attention 
to her mother, appears to have won her confidence, and to have 
caused her to decide to make a new' will, and so to place her 
money that the sons would not he able to trace it.

The persons surrounding Mrs. Kinsella as she lay in bed 
were Mrs. Johnston, a neighbour of Mrs. Pask, but a stranger 
to the plaintiff, Mrs. Pask herself, and her husband. These 
persons manifested much concern in Mrs. Kinsella’s affairs, and 
say that finally she desired the presence of a lawyer, and that, 
after rejecting several whose names W( -e mentioned, she ac­
cepted McKee, whom she did not know and had never seen. 
Thereupon Pask telephoned for McKee, and the latter, under­
standing that he was required, came to the house to prepare a 
will. Thereupon, on the 2nd April, 1912, he arrived at Mrs. 
Pask s and obtained instructions as to the plaintiff’s will. Mrs. 
Pask and Mrs. Johnston were in the plaintiff’s bed-room, and 
Mr. Pask was in and out, and McKee, during the whole time 
that he was obtaining instructions and preparing the papers, 
permitted interested parties more or less to interfere with the 
plaintiff in the business in hand. At no moment was the bed­
ridden woman allowed to be alone with McKee, either when the
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will or the cheques were being prepared or signed. McKee says 0NT 
that he first prepared her will, Mrs. Pask being the chief bene- s c
fieiary, and that it was first executed; then the matter of the 1913

cheques was attended to, and they were signed. The plaintiff's -----
saving bank books were produced, and he drew the three k,n®rlla 
cheques ; the total amount of her deposits was $7,927.61 ; and, Pask 
taking therefrom $6,600, there remained the sum of $1,327.61. Mnj^7“rj 
If the transaction was a gift, then her only remaining means 
were the $1,327.61, her house, and her claim for do ver, which, 
so far as then appeared, might realise nothing. To denude her­
self of nearly the whole of her means of support, at a time and 
under conditions when she stood most in need of it, was so 
improvident an act as strongly to suggest the improbability of 
the plaintiff having intended to part with the ownership of the 
fund.

Mrs. Pask’s explanation that her mother conceived the plan 
of McKee being a mere conduit through whom the money should 
reach the defendant, for the purpose of preventing it being 
traced to her by the brothers, thereby saving her from litiga­
tion respecting it, fails to convince me of the truth of the ex­
planation. it is improbable that a very sick old woman would 
hav ; thought out such a scheme. Further, it is to be observed 
that, according to McKee, the will was executed before the 
cheque transactions were carried out. By the will, Mrs. Pask, 
as residuary legatee, would take the moneys in question ; and, if 
the plaintiff understood, as she may properly Ik* assumed to have, 
the tenor of her will, then she would not be likely, the next 
moment after executing the will, to change her mind and make 
an immediate gift, inter vivos, of the bulk of her estate.

Further, it seems to me that, if she had intended to give the 
money to Mrs. Pask, she would, in all probability, have given it 
directly to her, and not through McKee, a complete stranger.

Then there is the circumstance that there is nothing in writ­
ing from the plaintiff shewing that McKee was to hand the 
money to Mrs. Pask. No reasonable explanation is given of 
the course adopted, which is inconsistent, in my opinion, with 
the defendant’s contention that the money was given to McKee 
for the defendant. According to McKee, he was to pay it to 
her at once. This he did, and she at once deposited it in her 
own name. The pretence that this course was adopted in order 
to make it more difficult for the brothers to trace the money is 
unsatisfactory. It was as easily traceable by payment to her 
through McKee as if paid directly. Moreover, she had nothing 
to fear from the brothers, who had no claim to the money.

The evidence, 1 think, justifies the conclusion that the defend­
ant devised the scheme of having her mother make the cheques 
in favour of McKee, expecting to get the money from him. and.
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if called upon by the mother to return it, to endeavour to avail 
herself of McKee’s intervention as an answer to the claim. 
Then, if the mother recovered, the defendant would be in a posi­
tion to shew what she conceived to he an effective answer to any 
claim from her; whilst, if she died, the will would protect her 
against the claim of her brothers and sisters.

For some reason, not clear. McKee, on the following day. pre­
pared and the plaintiff executed a new will, the former being 
destroyed; but McKee says that in the former, as in the latter, 
will, Mrs. Pask was the residuary legatee.

But, apart from the defendant’s conduct, in the face of the 
plaintiff’s evidence that she gave the money to McICec for safe­
keeping, for herself and for no one else, and in the absence of 
any satisfactory authority to McKee to pay it to the defendant, 
the defendant has failed to discharge the onus which rested upon 
her of shewing any authority in McKee to hand over the money 
to her, as an absolute, irrevocable gift.

In this view of the case alone, therefore, I agree with the 
learned trial Judge that the plaintiff is entitled to succeed.

But even admitting that the money was intended as a gift to 
the defendant, it cannot, I think, under the circumstances, he 
upheld. The plaintiff was old and sick, and much in need of 
care. She had no legal claim for support upon her daughter; 
and, if obliged, or if she desired, to leave her house, she would, if 
deprived of the $6,800, find herself almost without the means of 
support, having but the sum of $1,327.61 in cash, and her 
house in North Bay. That sum, however carefully applied, 
would be inadequate to enable her to keep house and supply 
herself with necessaries of life, including nursing and medical 
attendance.

Under such circumstances, the giving away of such a large 
proportion of the plaintiff’s estate, thereby leaving her, a feeble 
old woman, without sufficient means for her support, was an 
improvident act, and can only be upheld on strict proof by the 
donee that the transaction was carried out under such conditions 
as will justify the Court, having regard to the well-established 
principles applicable to such cases, in permitting it to stand.

In every case where a person, to his own advantage, hut to the 
prejudice of the giver, obtains by donation some substantial 
benefit, he is bound to prove clearly, not only that the gift was 
made, but that it was the voluntary, deliberate, well-understood 
act of the donor, and that the donor was capable of fully appre­
ciating and did fully appreciate its effect, nature, and conse­
quence.

This principle is recognised generally throughout a series 
of cases dealing with proofs of the nature in question here.

In // ugueninv. Baseley (1807), 14 Yes. 273, Lord Eldon said-

r
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“The question is. whether llie deed is the ‘pure, voluntary, well- 
understood net’ of the settlor’s mind, and whether the settlor ex­
ecuted it with full knowledge of all its effects, nature, and con­
sequences.”*

In Anderson v. Elsworth (1861), 3 Giff. 154, a woman of 
about seventy years of age, who was shewn to he sound in mind, 
conveyed all her property to her niece: hut she did not fully 
understand that in making the deed she was parting with the 
immediate beneficial interest in the property. In setting aside 
the conveyance, Vice-Chancellor Stuart said (pp. 168. 169) : 
“She had a complete right to deal with her property as she 
pleased. Hut the deed being voluntary, it must, in order to he 
valid, he shewn to have been executed upon proper explanation 
and understanding that she was immediately conveying away 
all her property, and not ‘leaving’ it to Mary Elswrrth. Noth­
ing could he more improvident than for a woman at her time of 
life to dispose of the whole of her property, sc- as to leave 
to herself nothing. . . . Where an instrument is executed
by a person in the station of this poor woman—assuming that 
she was of sufficient capacity to dispose of her property- -to 
make her voluntary and improvident deed of gift valid, it must 
he proved by those who claim under it that the donor perfectly 
understood the whole nature and effect of the deed.” And 
further on (p. 170) he says: “This Court never can recognise 
any mere voluntary deed of gift, when it appears that the nature 
of the gift was not fully understood by the donor.”

In Cooke v. Lamotte (1851), 15 Heav. 234, the judgment of 
the Court is summarised in the head-note, as follows: “When­
ever a person obtains, hv voluntary donation, a benefit from 
another, he is hound, if the transaction he questioned, to prove 
that the transaction was righteous, and that the donor volun­
tarily and deliberately did the act, knowing its nature and 
effect. The above rule is not confined to the cases of attorney 
and client, parent and child, etc., hut is general. A nephew, 
who was provided for by his aunt’s will, obtained a post obit 
bond from her. It was set aside, he not having proved that she 
knew that the effect of the bond was to make her will irrevoc­
able.” Romilly, M.R., in delivering judgment, said (pp. 239, 
240) : “The rule in cases of this description is this: where those 
relations exist, by means of which a person is able to exercise 
a dominion over another, the Court will annul a transaction, 
under which a person possessing that power takes a benefit, un­
less he can shew that the transaction was a righteous one. It is 
very difficult to lay down with precision, what is meant by the

S. i*. 
1S13
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'This is not the exact language of Lord Eldon in the report in Veaey. 
The passage is taken from the “American Notes" to Uupucnin v. Baaclcy, 
approved by Spragge, C., in l.avin v. bavin (1880). 27 (!r. 507. nt p. 573.
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expression ‘relation in which dominion may he exercised by one 
person over another.’ That relation exists in the cases of parent, 
of guardian, of solicitor, of spiritual adviser, and of medical 
attendant, and may he said to apply to every ease in which two 
persons are so situated, that one may obtain considerable influ­
ence over the other. The rule of the Court, however, is not 
confined to such cases. Lord Cottenham considered that it ex­
tended to every case in which a person obtains, by donation, a 
benefit from another to the prejudice of that other person, and 
to his own advantage ; and that it is essential, in every such 
case, if the transaction should l>e afterwards questioned, that he 
should prove that the donor voluntarily and deliberately per­
formed the act, knowing its nature and effect. It is not possible 
to draw the rule tighter, or to make it more stringent, and I 
believe it extends to every such case. ... In every trans­
action in which a person obtains, by voluntary donation, a benefit 
from another, it is necessary that he should he able to establish, 
that the person giving him that benefit did so voluntarily and 
deliberately, knowing what he was doing: and if this be not done, 
the transaction cannot stand.” Further on he says (p. 241): 
“It is not necessary for the plaintiffs to establish a direct case 
of fraud, but it is obligatory on the defendants, who claim bene­
fits under the instrument, to prove that the transaction is one 
which the Court will allow to stand.” In that case, the testatrix, 
it woman of seventy-three years, shrewd and possessed of all her 
faculties, made a will in favour of her three nephews, and sub­
sequently a post obit bond which made the will irrevocable, and 
the bond was set aside.

In Plvillipson v. Kerry (1863), 32 Beav. 628 (a suit to set 
aside a voluntary conveyance), Rom illy, M.R., thus summarised 
the law (p. 631): “The only question therefore is, whether the 
deed fully expresses the nature of the arrangement she (the 
settlor) wished to make, and whether its full purport and effect 
were clearly and distinctly made known to her.”

In Donaldson v. Donaldson (1866), 12 Gr. 431, the plaintiff, 
an infirm man, seventy-two years old. was induced by his son. 
with whom he resided, and who had influence over him, to leave 
to the decision of two referees the terms of his will. The re­
ferees made their award, and the plaintiff shortly afterwards 
made his will in terms of the award, and at the same time ex­
ecuted to the defendant a lease of certain lands of the plaintiff, 
worth alwut $1,000, being all of his means except two annuities 
for his own life, amounting to $135. The defendant was, at the 
time, lessee of the lands, and the lease was about to expire, and 
the new lease was on the same terms as the old one, except that 
it was for the lessor’s life. The will and lease were prepared by 
a solicitor acting for both parties, and he gave no advice to
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either party, but took pains to see that they each understood the 
papers before signing them. The defendant contended that the 
will was irrevocable, and the plaintiff brought this suit to set 
aside the will and lease. Mowat, V.-C., in giving judgment, said 
(p. 435) : “Considering the relations of the parties, and the con­
dition of the plaintiff ... it was necessary for the defendant 
to shew (amongst other things) that the defendant had an inde­
pendent adviser, one competent to advise him in the matter, and 
who did give the plaintiff all the advice he needed. ... I 
have no doubt that he (the plaintiff) understood tin; general 
nature of the papers he executed, and that he was not in a state 
of mind that rendered him incompetent for the transaction of 
ordinary business. But between parties situated as these parties 
were, this is not enough. The defendant was bound to estab­
lish that the transaction was entered into willingly and de­
liberately on the part of the plaintiff, and without pressure from, 
or iniluence by, the defendant, as the recipient of the benefit; 
and these things the defendant has not established.”

In Lavin v. Lavin (1880), 27 Or. 567, the bill was filed to set 
aside a conveyance from a father, aged ninety years, to his son. 
It appeared that, at the time of the deed, the father resided 
with a daughter, the son also living with her, and paying her for 
the father’s l>oard. The father’s only means consisted of the 
land conveyed to the son. Spragge, C., who tried the case, found 
that no fraud or undue influence was practised on the father, and 
that lie was quite capable of understanding any plain explana­
tion, if given him, of the nature and effect of the instrument; 
that it had been discussed prior to its preparation; and that, if 
proper explanations had been given the father, and if every­
thing had been done which under such circumstances the law 
requires, the father would probably have executed the deed; that, 
though the deed may have been read to him, and though he 
probably knew that it was a deed to his son, still no proper ex­
planation or advice was made to him as to its nature and effect; 
that, if lie had been properly advised, lie would not have made 
the conveyance without securing a reasonable provision for him­
self; and that, under the circumstances, it was an improvident 
transaction and entered into without proper advice, and should 
be cancelled.

This view of the law was affirmed in appeal (Lavin v. Lavin 
(1882), 7 A.It. 197), and followed in Irwin v. Young (1881 • , 
28 Or. 611.

In 1 Viddifield v. Simons (1882), 1 O.R. 483, where a volun­
tary conveyance by an aged woman to a grandnephew was set 
aside, Ilagarty, C.J., says (p. 486): “It was the whole of her 
property—her whole support—no power of revocation being 
inserted. She was at best a feeble-minded, forgetful woman, of 

34—12 D L.1.
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interests, or to advise with her, or to point out the utter un­
wisdom of the transaction on her part. A witness is specially 
selected, from a comparative distance, unacquainted with the

Kinseij.a plaintiff, when persons with whom she was familiar could have
Park. been obtained. Her other relatives were not informed or con­

Mu lock. C.J.
sulted, though living in the nighbourhood, and this lad and a 
stranger to plaintiff are alone present to obtain for the defendant 
this great advantage.”

In Shanagan v. Shanagan (1884), 7 O.R. 200. an action to 
set aside a voluntary conveyance, the plaintiff, an illiterate man, 
over seventy-five years of age, voluntarily conveyed his farm to 
two sons, the sons the same day leasing the land to the father for 
life, free from payment of rent. Shortly thereafter the father 
made a lease of the land to one of the sons, for the benefit of 
both, reserving a rent of $100 per year, and “the proper hoard, 
clothing, and lodging” of the father ‘‘so long as he remains on 
the premises;” and by the same instrument transferred the 
farm chattels to the son. It was held, per Ferguson. J.. that the 
transaction must be set aside on the ground of improvidence and 
absence of proper professional advice. Also see Mason v. Scncy 

1865 . 11 Or. 117; Hum v. Cook M,:. . 16 Or. 84; Walton i 
Watson (1876), 23 Hr. 70; Dawson v. Dawson (1866), 12 Gr. 
278—which may also he referred to in support of the doctrine in 
question.

Testing the present transaction by the principles enunci­
ated in the foregoing cases, and assuming that the plaintiff in­
formed McKee that she was giving the money to him for Mrs. 
Pask, the defendant has failed to prove that it was a voluntary, 
deliberate act on her part, and that she appreciated its nature.

The plaintiff had been confined to bed by sickness since the 
day of her arrival at the defendant’s house, on the 28th March. 
During that period, her daughter and Mr. Pask had been con­
stantly with her. She had got the impression that her sons con­
templated placing her, if possible, in a lunatic asylum, and get­
ting her money from her, and that to that end doctors were com­
ing to examine her. Doubtless, she thereby became excited and 
her mind became receptive to suggestions from those around 
her. She may have told Pask to send for McKee to prepare a 
will; hut the idea did not. I think, originate with her, hut with 
Mrs. Pask, who saw an opportunity of turning the incident to 
her own advantage. McKee understood that he was sent for 
merely to draw a will; and, whilst he was in the plaintiff’s bed­
room engaged in the business, in the presence of Mrs. Pask and 
Mrs. Johnston, and probably Pask, word came that the doctors 
had arrived. McKee says that he thinks the plaintiff had al­
ready signed the will and cheques. This I doubt ; for, whilst
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all withdrew from the bedroom during her examination by the 0NT- 
doctors, McKee returned to the room after they left. If he had s (,
completed the business, there was no occasion for his returning. inn

He admits not having advised Mrs. Kinsella in regard to the ----
transaction, saying that everything had been arranged between K,N*in '
the parties before his arrival, and he simply carried out the i*.\sk.
arrangements already made. His conduct does not indicate that 
he was acting in the plaintiffs interest, but against it. lie was 
paid for his services by the defendant.

If any intelligent, fair-minded person had explained to Mrs. 
Kinsella alone that, in giving her daughter that large sum of 
money, without obtaining in return any adequate security for 
her maintenance, and that the next day she might be turned out 
of the house with only the trilling balance of cash and her home 
to keep her from want or the poor-house, it is inconceivable that 
she would have made such an improvident gift. If McKee, an 
officer of the Court, considered that he was acting for her, his 
omission to give her proper advice and explanations was a failure 
of duty on his part. Further, 1 am of opinion that, no matter in 
whose interest he was present, his plain duty was to have seen 
that the plaintiff was safeguarded by proper independent advice 
before being a party to her alienating, as he says, so large a 
portion of her means.

The transaction impresses me as a cruel overreaching of a 
feeble old woman, who was not given by McKee the protection 
to which she was entitled.

That her mental eapaeit at the time was open to some 
doubt is shewn by his advising Mrs. Cask to have two other 
doctors also examine her as to her mental condition. If he be­
lieved that the plaintiff ended the money intrusted to him to 
be a gift to Mrs. Pask. would have had such intention set 
forth in unmistakable language in writing, signed by the plain­
tiff. after she had had the benefit of full and independent advice, 
ami fully appreciated what she was doing, ami its effect and 
probable consequences. Failure to adopt such a course suggests 
that, in the interest of Mrs. Pask, he deemed it expedient to 
obtain control of the money, and to depend on the oral testimony 
of various witnesses as to Mrs. Kinsella’s intentions.

Subsequent events also throw some light upon the trans­
action.

Mrs. Kinsella continued to reside with the defendant until 
September, and, as she recovered, she began to make inquiries of 
the defendant regarding the money, when the defendant told her 
that it was in the Hank of Ottawa, and in proof thereof exhibited 
the savings bank pass-book, shewing the deposit there of the $(>.- 
800. The name of the plaintiff, as the depositor, did not appear, 
and the plaintiff called attention to that fact, but was quieted by
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the statement of the defendant that the names of depositors were 
not shewn in savings bank pass-books ; but at no time, whilst stay­
ing with the defendant, did the latter make known to her that the 
money was deposited in the defendant’s name. In September, 
the plaintiff decided to pay a visit to a daughter, Mrs. McLaugh­
lin, in Montreal, and went to the Hank of Ottawa with the pass- 
book to draw some money for her expenses, and was then told 
that there was no money there to her credit. Thereupon, accom­
panied by Mrs. McLaughlin and a grandson, the plaint iff went 
to McKee and inquired somewhat indignantly of him as to the 
money, and was told by him that Mrs. Pask bad it. She then 
demanded it of Mrs. Husk, who claimed it as her own. and then 
this action was brought.

When the plaintiff demanded her money of McKee, her de­
meanour satisfied him that she thought that he had her money.

So far as appears. McKee, who saw the plaintiff on several 
occasions, after he handed the ♦0,000 over to Mrs. Pask, did 
not report to her that he had done so. Mrs. Pask say* that the 
plaintiff frequently ulludcd to having given her the money, but 
this the plaintiff denies; and. in view of the learned trial 
Judge s finding. I think the fact to lie that the plaintiff did not 
know, until so informed by McKee in September, that the money 
had been paid over to Mrs. Pask.

It is clear, I think, from the evidence, that the plaintiff «lid 
not give the money to Mrs. Pask. Even if she told McKee to 
give it to the defendant, she had no independent advice and was 
in a state of mind that prevented her appreciating the conse­
quences to herself of such an improvident gift.

Whatever she diil in connection with the transaction was 
not her voluntary, delilierate, ami well-understood act. but the 
result of a condition of fear and mental excitement and bodily 
sicknese.

I, therefore, think that the defendant has failed to discharge 
the onus upon her of shewing that the gift was made under 
such conditions as are necessary in order to it* validity.

The defendant sav* that she luui expended money* in the 
plaintiff's behalf to the extent of ♦800, ami the plaintiff’s counsel 
consent* to that sum being deducted from the amount of the 
judgment against the defendant.

The judgment may tie reduced by that amount, and, subject 
to that term, this appeal should lie dismissed with costs.

bother lend. J.
Mich. J.

Riddell. J.

Sutherland and Leitcii, JJ., agreed with Mulock, C.J. 

Riddell. J., agreed in the result.

Apptal di*mis»cd.
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HARRIS v. ELLIOTT. ONT.
Ontario Huprnnr Court, Meredith, C.J.C.P. March 12, 101.1. s (,

1. Dismissal and discontinuance i § I—2)—Involuntary — No reason 1913
AIII.K CAUSE OK ACTION PLEADED.

A motion under rule 261 of the Von. Practice Rules I HUH (Ont.) 
to strike out a statement of claim and dismiss the action on the 
ground that no reasonable cause of action is disclosed must lie made 
in court and not to a judge in chambers.

[Knapp v. Curley, 7 O.Ixll. 409, followed.)
2. Bkttino ( 8 I—1 )—On eijxtion result—Action to enforce payment.

A wager on the re-.nlt of a parliamentary election was unenforceable 
at common law; therefore an action does not lie for the amount of 
a liet made in Ontario on the result of a Dominion parliamentary 
election, although the liet was made prior to the statute 2 Geo. V.
(Ont.) ch. fi6, declaring such lads to Is- unenforceable.

[Mien v. IIram, 1 T.R. 50. followed.)

Motion by tin* dvfpndnnt, under (on. Rule 261,* for an Stut.snent 
order striking out the statement of claim and dismissing the action, 
on the ground that the statement of claim disclosed no reasonable 
cause of action and that the action was frivolous and vexatious.

The statement of claim was as follows:—
1. The plaintiff is a manufacturer, and resides in Toronto.
2. The defendant is a physician, and also resides in Toronto.
3. On or alxmt the 14th day of September, 1011, the defendant 

promised to pay to the plaintiff the sum of $1,000 immediately 
u|M>n the return to the Dominion Parliament of the Conservative 
Party with a majority of twenty.

4. The said sum of $1,000, in pursuance of the defendant's 
promise to pay, tieeame due and payable on the 21st day of 
September, 1911.

5. The plaintiff has demanded payment from the defendant 
of the said sum of §1,000, but the defendant has neglected and 
refused to pay the same.

6. The plaintiff, therefore, elaims payment of the sum of 
$1,000 and interest from the 21st day of Septemlier, 1911, to­
gether with the costs of this action.

G. S. Hotlijson, for the defendant.
Grnynon Smith, for the plaintiff.

March 12. Meredith, C.J.C.P.:—Consolidated Rule 201 cij^.p!* 
bring relics 1 upon as authorising the order sought, the inherent 
jurisdiction of the Court over all procedure in it is not invoked.

Mr. Smith objects to the motion being made in Court, urging 
that it should, if regularly made, lie made at Chambers; and it is

• 261. A Judge of the High Court may order any pleading to be at ruck 
out on the ground that it dinclose* no reasonable cause of action or answer, 
and in any such case, or in case of the action or defence being shewn by the 
pleadings to Ik* frivolous or vexatious, may order the action to be stayed 
or dismissed, or judgment to be entered accordingly, as may be just.
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The power conferred by the Rule relied upon is conferred upon 
a Judge of the High Court only, not the Court or a Judge, and so 
the power of the Master in Chambers is excluded : Con. Rule 42

Mwdilh, (Iff); although, under the Rule in England from which ours was 
taken, a Master has such power; and so the application ought to 
be made at Chaml>ers there.

But the practice here seems to have been, invariably, to hear 
the motion in Court: a practice doubtless arising on the ruling of 
Street, J., in the case of Knapp v. Carley (1904), 7 O.L.R. 409, in 
which he said: “Under Rule 201 the power to dismiss for this 
reason is to lx* exercised by a Judge of the High Court where 
there are pleadings: and by sub-sec. 16 of Rule 42 the jurisdiction 
of the Master in Chamlx-rs is excluded in such cases. It is plain 
that if this application had been made after the delivery of 
pleadings the Master would have had no jurisdiction. The reason 
is that the application is equivalent to what was formerly the argu­
ment of a demurrer, which was always a Court and not a Chambers 
matter.”

That practice ought not to be disturlwd by me now, whatever 
views I might have as to it. Changes are frequently made in 
the Consolidated Rules; and, if a change in this respect be desir­
able, it can easily be effected. I treat the application under 
Con. Rule 261 as a Court motion.

But I am inclined to think that effect ought not to be given 
to it, in the way the parties u|>on the argument of the motion 
desired, that is, as a point of law arising on the pleadings; that, 
more regularly, the case should come under the provisions of 
Con. Rule 259,* which provides for a demurrer in substance, 
while abolishing a demurrer in name.

The statement of claim was objectionable, and might properly, 
I think, have been found fault with, under ('on. Rule 298. The 
practice, which has done away with great precision, and has al­
lowed much laxity, in pleading, was not intended to permit plead­
ings to be used for the purpose of disguising the nature of a claim 
or a defence, nor even for giving as little information as possible 
regarding it. As long ns pleadings are required, they should be 
made as useful as possible in disclosing the substance of the claim 
or defence; and, when they are used for any other purpose, 
there ought to lx* no hesitation in having them put to their projx-r

• 251). A party shall not he at liberty to demur, but shall be entitled 
to raise by his pleading anv point of law. and the point so raised shall be 
disposed of by the Judge who tries the cause at or after the trial, provided 
thaï by consent of the parties, or by order of a Judge of the High (’ourt on 
the application of either party, the same may be set down for hearing and 
dis|K)scd of at any time before the trial.
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uses, at the cost of him who misuses them, or, in the alternative, 
struck out.

But Mr. Smith now says that the claim is for the amount of 
a bet on a parliamentary election won by the plaintiff from the 
defendant; and upon that statement the argument proceeded, 
and it was argued that the motion is to be dealt with as a point 
of law properly raised; that is, whether such a claim can be en­
forced in the Courts of this Province.

Early in my professional experience, the very question was 
raised before and considered by a careful and able County Court 
Judge, who decided that such a bet was invalid at common law : 
and I have always understood the law to be, and to be adminis­
tered in this Province, in accordance with such ruling: a view 
of the law which, apparently, was accepted as accurate by the 
Supreme Court of Canada in deciding the case of Walsh v. Trcbil- 
ock (1891), 23 S.C.R. 095.

The leading case upon the subject is Allen v. Ilearn (1785), 
1 T.R. 50, in which the very learned Judges who sat on that 
occasion expressed themselves thus:—

“Lord Mansfield, C.J. Whether this particular wager 
had any other motive than the spirit of gaming, and the zeal of 
both parties, I do not know: but this question turns on the 
species and nature of the contract ; and if that be in the eye of the 
law corrupt, and against the fundamental principles of the con­
stitution, it cannot be supported by any court of justice. One 
of the principal foundations of this constitution depends on tin* 
proper exercise of this franchise*, that the election of members of 
parliament should be free, and particularly that every voter should 
be free from pecuniary influence in giving his vote.

“This is a wager in the form of it by two voters, and the event 
is, the success of the respective candidates. The success therefore 
of either candidate is material ; and from the moment the wager 
is laid, both parties are fettered. It is therefore laying them 
under a pecuniary influence; it is making each of them in the 
nature of a candidate. If this be allowed, every other wager 
may be allowed. But this is not all—a gaming contract should 
not be encouraged, if it has a dangerous tendency. What is so 
easy, as in a case where a bribe is intended, to lay a wager? It 
is difficult to prove that the wager makes him give a contrary 
vote to what he would otherwise have done; but still it is a colour 
for bribery. It has an influence on his mind. Therefore, in the 
case in Cowper, if the wager had been laid with a lord of parliament 
or a judge, it would have lx*en void from its tendency, without 
considering whether a bribe were really intended or not. This 
is of that nature, and therefore void.

“ Willes, J., delivered his opinion to the same effect.
“Ashurst, J. It is a very different case from engaging a vote 

by a promise only, because many things may happen to release
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a man from such an engagement with perfect honour, as if the 
candidate's character were impeached, etc. But the bias oc­
casioned by a wager cannot be so got rid of.

“Buffer, J. If you put the case of a wager between a voter 
and another person who is not one, it is a palpable bribe: it is a 
sum of money laid to procure a particular vote, and that case 
cannot be distinguished from the present. The bias is exactly 
the saint1: it is a pecuniary compensation. It is true, as the 
counsel for the plaintiff said, that the la>v leaves it to the voter 
to exercise his franchise or not, but it also requires him to be free 
till the last moment of giving or withholding his vote; which he 
cannot Ik*, if he has laid such a wager as the present.”

The reasons thus set out are none the less, Dut indeed may lx* 
the more, applicable in a case such as this, in which the bet is 
not upon the result in one constituency but in all.

So far as 1 am aware, there has never been any judgment in 
the Courts of Kngland or of this Province in conflict with the case 
of Allen v. Ilcarn.

Mr. Smith’s contention that the bet is enforceable liecause 
legislation in this Province lagged long behind Imperial legislation 
in making l>ets generally unenforceable, so that, at the times 
when the bet in question was made and won, such Imperial legisla­
tion had not l>een adopted in this Province: sec 2 Geo. V. ch. 56 
(O.) and R.S.O. 1897, vol. 3, ch. 329; is lieside the mark. The 
want of legislation here making all betting invalid, at the times 
mentioned, had not the effect of making good that which at 
common law was bad. The bet in question is not enforceable, 
quite apart from any legislation on the subject.

It is, therefore, not necessary to consider whether the l>et 
would be void at law under the provisions of sec. 279 of ch. 6, 
R.8.C. 1906, or unenforceable under 2 (îeo. V. ch. 56, because 
this action was not brought until after that enactment came into 
force.

My conclusion is, that the plaintiff cannot recover, in the 
Courts of this Province, upon a claim which he now admits is for 
the amouilt of a lx*t made and won in this Province on the result 
of a parliamentary election in this Dominion; and so the action 
will be dismissed, but without costs. The motion as made would 
not have succeeded to that extent; at the most the plaintiff 
would have been required to state his case plainly or have his 
pleading struck out, which relief might have lxx*n had on a ( 'handl­
ers motion under Con. Rule 298, and there arc1 other reasons 
why my discretion on the question of costa should lx» exercised 
as I have exercised it.

If either party desire it, he may have a stay of proceedings 
for thirty days, with a view to an appeal.

Action dismissed. *
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Ontario Supreme Court (Appellate Dimirion). Mulock, CJ.Ex., Clute, s C
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is a ]. filKT (fi 111—HI)—PBEBVMITION AS TO OUT FROM DELIVERY OF MONEY.
ase A gift will not 1)» pmmmetl from tin- more tloliverv of immov hv
îtly one iierson to another.
the 2. Evidence (g II K 1—.122)—lit iiden of prod.—tiirr.
)tvr In order to shew Unit money delivered bv one js-rson to another

was intended as a gift the onus rests on the revipient to eatahlish a
dear and unmistakable intention on the part of the deliverer to make
a gift.

be An appeal by the defendant from the judgment of Barron, Statement
t is Co. C.J., in favour of the plaintiff, in an action in the Countv

Court of the County of Perth, to recover three sums of money,
t in amounting in all to $800, at one time the property of Mrs. Isabella
asc Johnstone, the original plaintiff, and deposited with or given by

her to the defendant, her husband's nephew, George Johnstone.
use After judgment had been given by the County Court Judge, the
ion original plaintiff died, and the action was revived in the name of
I1CS her adopted son, the administrator of her estate, Henry Frost.
sla- In her statement of claim, the original plaintiff alleged that
50 the moneys were placed in the hands of the defendant to In* repaid

rhe when required. By his statement of defence, the defendaiV denied
nés this allegation ; and, by way of counterclaim, alleged that the
at moneys were paid to him as remuneration for services rendered

blc, and to be rendered; that he had rendered to the plaintiff all such
services as were contemplated at the times of payment ; and that

het if he should be held liable to her for the moneys received bv him,
• o, he was entitled to recover $800 as pavment for his services.

The learned Countv Court Judge found that the monevs
nto were not a gift to the defendant or his wife; and that the plaintiff

was entitled, after giving credit for certain repayments and sums
the owing for services rendered, to judgment for 832f> and costs.
for From the judgment based upon this finding the defendant
iult appealed.
ion The appeal was dismissed.
>uld J. C. Muhin*, K.C., for the defendant, argued that it was Argument
it ill clear from the evidence that the money in question was un-
his doubtedly an absolute gift from the original plaintiff, made in

mb- recognition of valuable services rendered by the defendant and
0118 his wife to the plaintiff.
ised Glyn Osier, for the present plaintiff, relied upon the finding of

the learned trial Judge, and referred to the following cases:
ngs Ilayarty v. Bateman (1890), 19 O.H. 381 ; Waters v. Donnelly

(1881), 9 O.K. 391; McCaffmj v. McCaffrey (1891), 18 A.R. 599.

/ * Mulock, C.J.:—This action is to recover three sums of msm.lm.
money, amounting in all to $800, at one time the property

1
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of Mrs. Isabella Johnstone, and which hud come into the pos­
session of the defendant, George Johnstone, her nephew by 
marriage. After judgment Mrs. Johnstone died, and the action 
was revived in the name of her sole executor, Henry Frost.

In her statement >f claim, the plaintiff alleges that the moneys 
in question were placed n the hands of the defendant to In- repaid 
when required.

The defendant, by 1 s statement of defence and counterclaim, 
makes a general denial of this allegation, and, hv way of counter­
claim, alleges that any moneys paid by the pluintiff to him were 
for remuneration for services rendered and to be rendered; and 
he “has rendered to the plaintiff all such services as were con­
templated at the time of the payment of such moneys;” and that, 
if he should l>c held liable to the plaintiff in respect of such moneys, 
then he counterclaims from the plaintiff the sum of $800 for such 
services.

The issue, as fought out at the trial, resolved itself into the 
question whether the money was a gift from Mrs. Johnstone to 
the defendant, or a mert* deposit to be accounted for, and the 
learned trial Judge has, in effect, found that it was not a gift, 
either to the defendant's wife or to the defendant, and that the 
plaintiff was entitled, after giving credit for certain repayments 
ami credits for services rendered, to judgment for $325 and costs. 
From this finding the defendant ap|)cnls.

From the evidence it ap|>cnrs that the plaintiff and her husband, 
being childless, adopted one Henry Frost as their son. The hus­
band was a farmer, and died on the 21st December, 1808, owning 
at the time of his death a farm of 50 acres of land in the county of 
Perth, which he devised to the plaintiff for life, with remainder 
in fee to the adopted son, Frost.

The plaintiff, who at the time of her husband's death was 
aliout seventy years of age, continuel for some years to reside 
on the farm, Frost managing it for her.

The defendant, George Johnstone, a farmer, was her nephew 
by marriage, being the son of a brother of her deceased husband, 
and resided a few miles distant from the plaintiff. He and his 
wife were apparently on very friendly terms with the plaintiff, 
and friNpiently assisted her in the management of the farm and 
household matters.

The rental value of the farm was from $125 to $150 a year.
In the year 1905, the defendant and his wife were at the plain­

tiff's, and the plaintiff handed to the wife, but not in the husband’s 
presence, the sum of $-110. A year or more later, she handed 
to her the further sum of $200, and in the year 1007 she sent to 
the defendant, through Frost, the further sum of $100, making 
in all the sum of $800, Udng the moneys in question in this action.

The plaintiff was not indebted to the defendant, nor was he 
entitled to any claim upon her bounty. Working their respective
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farms, thvv resided several miles apart. As the plaintiff advanced 0NT 
in years, she doubtless became less able to manage her household 
duties, and at times sought the assistance of the defendant and |q|3 
his wife, who seem to have responded to her wishes, paving her 
frequent visits and rendering her valuable assistance. These Johmstore 
kindly acts appear to have been appreciated by the plaintiff, who .johnntonk. 
came to regard the defendant as taking a substantial interest in 
her welfare, and it may reasonably In- assumed that she reached Mu,ock.<u. 
the conclusion that it would be more to her interest to intrust 
her money to a tried friend and family connection, than to keep 
it in her own house or elsewhere. Whatever were her intentions 
in transferring her money to the defendant, no presumption of 
law arises that she intends! to divest herself of her money (every­
thing she owned, except her life interest in the farm, and tin* 
chattel property thereon), and make an absolute gift of it to the 
defendant. Under the circumstances of this case, the onus is on 
him to shew that the transaction was a gift; ‘and that must In* 
established by proving a clear and unmistakable intention on the 
part of the plaintiff to make a gift of money to the defendant.

In weighing the conflicting evidence, it is not sufficient that 
the preponderance of evidence may turn the scale slightly in favour 
of a gift. The preponderance must In* such ns to leave no reason­
able room for doubt as to the donor's intentions. If it falls short 
of going that far, then the contention of a gift fails: Lehr v. Jones 
(1902), 74 X.Y. App. Div. 154; In re Harcourt, Daub if v. Tucker 
(1883), 31 W.R. 578; Morse v. Menton i 1890), 152 Mass. 5, 24 
N.E. Itepr. 910; Taiflor v. Coriell (1904), 57 Atl. ltepr. 810;
Si sen wain v. Itot/uc (1902), (j.H. 23 8.C. 115; Hall v. Kimball 
(1895), 5 App. I)ist. Colum. 475; Peirce v. (Hies (1901), 93 111.
App. 524; Marsh v. Prentiss (1892), 48 III. App. 74.

On another ground also, tin* onus was, 1 think, on the de­
fendant to establish the gi t. The plaintiff was a widow’ of 75 
years of age, with no means of sup|H»rt excepting a life interest 
in 50 acres of land and the money in question; nor had she any 
children or other near relatives upon whom she could rely to 
take care of her in ease of sickness or inability to manage the farm.
Under these circumstances, to denude herself of all her money 
was improvident, and, having regard to the facts the ease is one 
entitling her to the protection of the Court.

I do not question the right of a |>erson of competent under­
standing, ami who fully and intelligently appreciates what he is 
doing, with its probable consequences, to give away all, or a 
substantial part, of his pro|>crty, however unwise such an act may 
Ih*; but attendant circumstance may In* such as call ii|>nn the 
donee to prove to the satisfaction of the Court that the donor 
fully realised the nature of the transaction and its probable con­
sequence, ami was not unduly influenced by the donee or by 
confidence in hint. Acting upon this principle, Courts of equity
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have not hesitated to set aside transactions for value, unless the 
party benefiting thereby has proved that everything was right, 
and fair, and reasonable on his part; and, as said by Sullivan, 
M.R., in Stutor v. Nolan (1870), Ir. R. 11 Eq. 307, 380: “I take 
the law of the Court to be that if two persons—no matter whether 
a confidential relation exists between them or not—stand in such 
a relation to each other that one can take an undue advantage 
of the other, whether by reason of distress or recklessness or 
wildness or want of care, and where the facts shew that one party 
has taken undue advantage of the other, by reason of the circum­
stances I have mentioned—a transaction resting upon such un­
conscionable dealing will not be allowed to stand; and there arc 
several cases which shew, even where no confidential relation 
exists, that, where parties were not on equal terms, the party 
who gets a benefit cannot hold it without proving that everything 
has been right and fair and reasonable on his part.”

Commenting, with approval, on this case, in U'oZcrs v. Don- 
nelly (188-1), 9 Ü.R. 391, 401, the Chancellor says : “The method 
of investigation is to determine first whether the parties were on 
equal terms. If not, and the transaction is one of purchase, and 
any matters requiring explanation arise, then it lies on the pur­
chaser to shew affirmatively that the price given was the value.”

In Bectnan v. Knapp (1807), 13 (ir. 398, a suit by the donor 
to set aside a voluntary conveyance, Mowat, V.-C., says (p. 405): 
“Considering the relation of the parties, the transaction in ques­
tion could only be sustained on evidence of the fullest information 
to the grantor as to these possible consequences of what he was 
doing; and evidence of his having had competent independent 
advice; and of his having, in executing the deed, acted freely and 
deliberately, and with full knowledge of the position in which 
the transaction was placing him.”

In Phillips v. Mailings (1871), L.R. 7 ('ll. 244, Lord Chancellor 
Hatherley says (p. 240): “It is clear, for instance, that any one 
taking any advantage under a voluntary deed, and setting it up 
against the donor, must shew that he thoroughly understood 
what he was doing, or, at all events, was protected by independent 
advice.”

Much more must the donee be obliged to shew the righteous­
ness of the transaction where confidential relations exist between 
the parties: Rhodes v. Rate (1865), L.R. Ch. 252.

Here the relationship between the plaintiff and the defendant 
may fairly be regarded as confidential. The defendant was her 
nephew by marriage, and she had come to regard herself as entitled 
to call upon him and his wife frequently to assist her in her various 
duties. To such appeals they had responded, and their evidence 
is, that she entertained grateful feelings towards them. Under 
such circumstances, the defendant was bound to shew, to the satis­
faction of the Court, that the transaction in question, in order to
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amount to a gift, was her free act, and not the result of undue 
influence.

The evidence is conflicting. As to the $410. the evidence of 
the defendant’s wife is, that in 1905 she was at the plaintiff’s 
house, when “she” (the plaintiff) “just came out of her room 
and said, handing me a package, ‘Take that home and do just what 
you like with it.’ ” The defendant’s wife says that this occurred 
in the kitchen, the defendant then being at the barn. She says 
that, on reaching home, she and her husband examined the package 
and found it contained $410, which she delivered to her husband. 
He deposited it to his own credit in the bank. Asked as to 
whether the money was given for safekeeping, the wife said 
“no,” and that on various occasions the plaintiff told her to “keep 
all we had, and if we got her buried, that was all she wanted, that 
she never had any friends on one side of the house or the other, 
but George and myself, that we were the only ones, and if we got 
twice as much it would not pay for the trouble we had.”

And further on she says, “ Pretty nearly every time she would 
tell something about it, and sometimes she would not.”

The wife says that the $200 was also handed to her in the 
absence of her husband, the plaintiff telling her to take it home ; 
this she did, giving it to her husband, who also deposited it to 
his own credit.

According to the evidence of Henry Frost, this money was 
obtained by the wife shortly before the plaintiff left her farm to 
go to live with a niece in Toronto; for, in answer to the question, 
“Do you know if she had any money when she went down?” he 
said: “When she went down, well there was money in the house, 
but of course when her niece came there to get her ready to go, 
the money was missed out of the house, as soon as her niece came 
there. I cannot tell where it went, or anything about it.”

From the wife’s evidence it would seem that the plaintiff, 
without any previous intimation, or consideration, abruptly 
handed over these (to the plaintiff) very large sums of money, 
no third person being present ; and, from the apparent absence 
of deliberation, the transaction is more consistent with the theory 
of a deposit of the fund for safekeeping, than of a final parting 
with it. It is a significant circumstance that no third person 
was present on either occasion, and also that no person, except 
the defendant and his wife, testified to any statements by the 
plaintiff in support of the defendant's contention. The plaintiff 
lived for seven years after the $410 transaction; and, if she was 
constantly referring to it to the defendant and his wife, it is not 
improbable that she would have referred to it in conversation 
with others. Nevertheless, no such evidence is forthcoming in 
corroboration of the defendant's contention; nor can any safe 
inference be drawn from the fact that the plaintiff obtained no 
acknowledgment of indebtedness from the defendant, for he
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himself says that in his dealings with the plaintiff it was not the 
practice to have receipts pass between them.

The $190 was handed by the plaintiff to Frost, who delivered 
it to the defendant. He gave no evidence as to what was said 

Johnstons |,y the plaintiff when handing him the $190.
Johnstone. Further on in his evidence, Frost stated that the defendant

---- had once told the plaintiff that he was buying a place, and was a
Muiock, c.j. little short ; but it is not clear whether this conversation was 

before the $190 transaction, though I think such may fairly be 
inferred.

Frost's evidence as to what occurred when he handed the 
defendant the $190 is as follows: “Well, he (the defendant) said 
he would not give no receipt for that money. He said ‘she had 
no more right to have the money than I had;’ and he said T won't 
give no receipt for that money. Any time you want it 1 will 
give it to you. If you arc a little short, I will give it to you.’ ”

As to the terms on which the sum of $200 was handed 
over, the only explanation is that of the wife, that she was “to 
take it home.” The plaintiff was then about to go to Toronto.

Do these circumstances unmistakably establish an intention 
to make a gift of the money? The wife was merely “to take it 
home.” In view of the confidence of the plaintiff in the de­
fendant, it may fairly be inferml that the money was to be taken 
home for safekeeping for her. The evidence is as much open 
to that inference as that a gift was intended.

As to the $190, the defendant evidently did not consider that 
a gift. He did not refuse to give a receipt on the ground that the 
money was a gift, but because he was prepared to return it if 
wanted. And, further, because he seemed to question the plain­
tiff’s right to the money, evidently remembering that it had come 
to her from her husband, the defendant’s uncle, and accordingly 
thinking that he, a nephew of the deceased husband, had as much 
right to the money as had his widow. Thus it is quite clear that 
he did not accept the $190 as a gift. To constitute a gift, accept­
ance, as well as giving, is a necessary requisite. If either is absent, 
there is no gift: Cochrane v. Moor (1890), 25 Q.B.I). 57.

Then it is said that, after handing over the money, the plaintiff 
frequently alluded to it, telling the defendant that all she wanted 
out of it was payment of funeral and burial expenses. If she 
had already divested herself of all interest in the money, it was 
no longer available for payment of funeral and burial expenses, 
though she is constantly alluding to it, and giving directions to 
the defendant in regard to the fund. Apparently she regarded 
it as still hers. Further, the defendant does not seem to have 
considered himself as legally entitled to retain the money. When 
called on for repayment, he paid to the plaintiff various sums, 
and when examined for discovery, and asked why he objected 
to paying over the balance, his answer was, “If she is going to
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take it from us and hand it over to somebody else, I think we 
ought to be paid for our trouble.” If he had understood the trans­
action to be a gift, his obvious answer to the question would have 
been to have stated what he considered the true position. That, 
however, does not occur to him, and lie appears to have conceded 
the right of the plaintiff “to take it from us.”

Then there is the uncontroverted evidence of Birehall, that 
the defendant told him that he had money belonging to the 
plaintiff, which he was keeping for her.

Mrs. Olive Frost swore that “I heard the old lady” (the 
plaintiff) “ask him” (the defendant), “one day, how much 
she had coming to her now, and he said $800.” The defendant 
denies thus admitting such indebtedness.

The plaintiff, who was examined tie bnie me, at the commence­
ment of her examination maintained that she had deposited 
money with the defendant for safekeeping; but, as the examina­
tion proceeded, her mind wandered, her answers became inco­
herent, and she was evidently labouring under delusions; saying 
that she had never possessed any money of her own, that the 
money she had handed to the defendant was money which she 
had collected from other parties for him. The defendant ad­
mitted that there was no foundation for the latter statement. 
Owing to her impaired mental condition, it would not, I think, 
be safe to attach any weight to her evidence.

The learned trial Judge, on the conflicting evidence, has 
found that the defendant received the money under conditions 
none of which satisfied him that it was either a gift or in payment 
for services. We are asked to reverse that finding. The de­
fendant, on the evidence of himself and his wife, has failed, 1 
think, to shew that the transaction was a gift. All doubt, how­
ever, on the point disappears if the evidence of Frost and his 
wife is to be believed. The trial Judge evidently accepted their 
testimony; and, therefore, an Court is not entitled to
discredit them.

For these reasons, I think the judgment of the learned trial 
Judge should be affirmed.

There is nothing in the evidence shewing any overreaching on 
the defendant’s part, nor any design on his part to induce the 
plaintiff to intrust him with her money, and he seems to have 
been kind to her, and rendered to her services in excess of the 
amount allowed to him at the trial. Under these circumstances, 
although I think his appeal fails, lie should not be visited with 
the costs.

Clute and Sutherland, JJ., agreed with Mulock, C.J.

Riddell, J. (dissenting):—The defendant received certain 
moneys, some through his wife, and some through one Frost, 
the present plaintiff, from his aunt, the widow of the brother of
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his father. This action was brought in her name for the recovery 
thereof; pending action she died, her adopted son and adminis­
trator took out an order to proceed; and the action came on for 
trial before the Judge of the County Court of the County of Perth 

Johns tons on ^he 13th December, 1912. The learned trial Judge gave 
Johnstone, judgment for the plaintiff for part of the amount claimed; the 

----- defendant now appeals.
'iHmrtiii. The first question simply is, whether the deceased gave the 

money (by way of gift or pa>ment for services rendered), or placed 
it in the hands of the defendant as a mere bailee.

Evidence was given at the trial by one Birchall that the de­
fendant told him that “he had some money for old Mrs. Johnstone1 
to keep for”—“to keep for her.” His evidence bristles with 
“1 think so,” “if my remembrance is right,” “I could not be 
certain”—all of which may be the caution of honesty or the 
shuffling of dishonesty—we eannot tell which from the dry l>onos 
of the evidence, which alone are* l>efore us. The defendant says 
that what he told Hirchall was either “she gave me money or 
that I got money from her ... I gave him to understand 
she had given me money.”

/ Olive Frost, too, the wife of the present plaintiff, says, “I
heard the old lady ask him one day how much she had coming 
to her now, and he said $800”—this the defendant denies.

If the learned County Court Judge had bused his decision, 
even in part, upon the evidence of these two witnesses of the 
plaintiff, I for my part would not have thought we should call on 
counsel for the respondent—the trial Judge is the final judge of 
the honesty of witnesses—and, unless there be some document, 
etc., or he has failed to consider some part of the evidence, or some 
other unusual circumstance has supervened, his conclusions 
of fact should lx; accepted: Currie v. Hoskin (1912), 4 O.W.N. 
492, and cases there cited.

The County Court Judge is well known to be learned 
and careful: and he must In* taken to have done his duty as direct­
ed more than onee by his appellate tribunal—“the Divisional 
Courts have more than onee said that County Court Judges should 
give reasons for the conclusions they arrive at:” lie St. David's 
Mountain Spring Water Co. and Lahey (1912), 4 O.W.N. 32, at 
p. 34.

In the reasons for judgment there is no notice taken of the 
evidence I have spoken of ; but it is manifest, as it seems to me, 
that the decision is based upon the evidence of the defendant 
himself—“In view of what he himself has said, surely I must 
hold him responsible for the full amount of the money which he 
says he received, $800” (p. 58). We should, therefore, see what 
the defendant does say—coupling therewith undisputed facts.

Mrs. Johnstone was living on a farm of 50 acres, which had 
buildings, stock, implements, etc.; she had these for life, with
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remainder to an adopted son, Frost, who “ran the place” after 0NT-
her husband's death—Frost did not marry till 1908, Mr. John- ^7
stone having died some1 seven or eight years before.

On the death of the husband, her niece by marriage (the wife ----
of the defendant) went and stayed with her till after the funeral— .Tohnhtoni 
the defendant, it is said, lived some seven miles away, but his Johxntow*. 
wife went over from time to time and assisted her aunt. “She — 
would send word for us to conn* and do this and that and something nid,W1,J- 
else,” “Get up at four o’clock in the morning and do all our own M" *
work—and start out and do a day’s work for her, and come 
home and do our own work after dark.” They did not keep 
track of the services rendered, and there is nothing to indicate 
that they were not so rendered from goodwill only—and it is 
fair to the plaintiff to say that it has not been argued or suggested 
that they were not.

This had been going on for some time, when the widow, 
one day, at her own house—some time in 1905—handed her 
niece a package and said, “Take that home and do just what you 
like with it,” “Use it for yourself and do what you like with it.”
The learned County Court Judge finds that she said, “Here take 
this home, do what you like with it” (p. 58).

When husband and wife got home—he had been at his aunt’s 
place, but was not present at the handing over of the package— 
they opened the parcel, found that it contained $410 in bills, 
and the husband banked it in his own name.

“Some time again,” says the defendant's wife, “she gave 
me S200—a year after or a little more . . . she just told me 
to take that home with me.” She did not at any time say that 
it was for safekeeping or that she expected the money back.

At another time, Frost was given 8190 by the widow to take 
to the defendant. Frost says: “Once she gave.him $190 . . .
I knew that for a fact ... he said ‘she had no more right to 
have that money than I had;’ and he said, ‘1 won’t give no 
receipt for that money. Any time you want it I will give it to you.
If you are a little short I will give it to you’ ... 1 never
asked him for a receipt, that is all'' the conversation. “Hi* was 
a little short he was telling her, and was buying a place.” If 
this be true, it seems plain that the defendant was distinguishing 
between the adopted mother and son; and promising the latter, 
if he should be “short,” to help him financially. It seems more 
than likely that there was some misapprehension of the defend­
ant's words on this occasion. What the defendant says is:
“She would tell us to keep it, that we was to keep this money.”
“She said I was to keep it—I wa> to give it to nobody.”

Outside of a supposed presumption the main dependence of 
the plaintiff is placed upon what is alleged to have been an agree­
ment on the part of the defendant to repay on demand.

What the defendant says in answer to the question, “How 
:to—12 D UB.
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diil you rome to lie payiug this money to Mrs. Johnatone?" is: 
“A. Well she gave ini' this money, and I told her any time she 
needed money I would give it to her; that is the reason 1 gave it 
to her." This is far from an agreement to repay—it is nothing 
more than a gratuitous promise made by one who is grateful for 
past benefits.

In the examination for discovery, when carefully and fairly 
read, we find the same thing, in my judgment:—

“14. (}. Do you remember telling ini' that this money that 
you had got from your aunt, the plaintiff, was a gift to you, 
that it was your money? A. She told me 1 was to keep it.

“ 15. tj. You remember telling me that? A. Yes.
“ H». Q. And the understanding being that you were to pay 

her what she wanted from time to time—what she needed? 
A. What she needed. Shi' did not ask me to do that, but I told 
her I would do that.

“17. Q. At the time? A. Yes.
“ IS. (j. And, therefore, as you told me here, that was a part 

of the understanding lietween you? A. Yes."
It seems to me that this means no more than till' preceding. 

If it could be shewn that there was a previous or contemporaneous 
agreement, the ease would lie different.

Then it is said that a gift is not pleaded; it was not necessary— 
and, if it was proper and so far necessary, we have got, I trust, 
far beyond the realm of technicality in pleading.

The defendant, it is argued, will not say that the money was 
a gift—on the facts neither would a careful lawyer bind himself 
to the terminology. What the defendant says is: “She said 
. . . this money ; she gave us the money for what we had done
for her." If this is true, what was ill the minds of all partiin was, 
that the gift of the money was intended to express the gratitude of 
the aunt for services rendered gratuitously, and without a contract 
for reward, although at her request. Whether that is a "gift" or 
not is a question of terminology and definition which any layman 
may well lie excused for shirking; and it is, to my mind, not against 
the defendant that he said on his examination for discovery, 
“I would not swear whether she gave it to us or not."

From all that ap|iears ill the case, 1 six- nothing to indicate 
that the defendant is dishonest—or that he would not have 
assisted to the best of his ability his aunt, if she required assist­
ance, even if she had not given him money.

The so-called “repayments” are, to my mind, fully and satis­
factorily explained.

“ Before she went to Toronto—just before she went—I asked 
her if she would like to have some money, and she said 1 no.’ She 
said all she wanted me to do was to see that she was buried. I 
paid her fare to Toronto."

'• (j. From Mitchell? A. Yes.
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“Q. How much was that? A. 23, 1 think.
“(j. I low was it you came to pay that? A. They eoulil not

lind tlicir purse where the .........y was. They could not find the
money, and the train was mining. So lier niece said 1 would 
gel lier ticket.

“Q. Mrs. Johnstone was there? A. Yin; I got her ticket 
and paid for it . . . paid Alexander Itutler 81(1.

“Ij. Who is Alexander Butler? A. Her brother.
"(j How did you come to pay him Sill and charge it to her? 

A. She was complaining about this brother she had not heard 
about, and lie was hard up, and she knew lie was hard up and hail 
not much to sup|x>rt him. I asked if she would like to send him 
something, and she said she had nothing to send; she said I 
could send him something if I liked, and I sent him 810."

I do not pursue the payments further.
The learned County Court Judge seems to think that there is 

some presumption against thine sums Is-ing considered a gift — 
but I can lind no authority which indicates that in the circum­
stances any such presumption arisis. and we have lieen referred 
to no ease so holding. I cannot see why the widow had not the 
power, if she felt so incliui'd, to recompense her relatives by 
marriage by giving them money which she had lying by her, 
even if the sums so paid were in excess of the value of the services.

While it would not Is1 wise to place lisi much reliance on the 
examination dr hrtic raw, it is not without significance that the 
deponent herself says:—

“34. tj. You don’t rcmcmlier how much you got?" (i.r., 

from the defendant). “A. To put it all together. No, I never 
kept account, but it didn't amount to much, because I didn't 
need it, you see. 1 was with l’rost here and got all I wanted, 
and he gave me the $2—put it into my hand and that is all I 
knnwed about it.

“35. (j. And you have not any idea how much you gave him? 
A. Well, 1 could not tell you that either, but I have given him a 
goes I bit of money.

“3<i. tj. Now how much would you think, Mrs. Johnstone. 
Do you remember how many times you have given him money? 
A. No. 1 could not tell you; I got it easy and gave it easy. | 
had a little inten-st in the money."

Anil again:—
“53. (j. Ami do you remember telling (icorge that the 

money you gave him would pay him for w hat lie was doing for 
you? A. I might, I could not say. There would somebody have 
to pay; and, if I didn’t pay him, it would come on somclsidy 
else; but I could not remcmlHT.

“54. Q. Did you expect to pay him for the work he and his 
wife were doing for you? A. No, I didn’t.

“55. Q. For staying with them? A. No, I didn't.
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“ 50. Q. How did you mean some one would have to pay 
him—what for? A. Because I thought they were always very 
kind and obliging and neighbourly, and 1 know if they had come 
to me I would have kept them as long as they kept me, and I 
would not have charged them, and that is all I know.”

The other feature in the case is the proposition that the 
giving of the money in question was improvident. The |>oint 
was not considered by the trial Judge—and was raised for the 
first time on the argument before us.

Assuming that the rules as to improvident gifts apply to a gift 
of money—under the circumstances of this ease, 1 do not find 
improvidence. (It is not out of place to note that there is no pre­
tence of any coaxing or improper means taken to procure the hand­
ing over of the money—no suggestion that the defendant should 
not have received the money—all that is alleged is that he should 
not keep it.) The farm had been owned by the deceased Johnstone; 
from that he supported himself, his wife, and from about 1889 also 
an adopted son, who was in 1889 of the age of nine years; we are 
told that he left some savings—and, while this does not appear 
from the evidence, it seems that the money Mrs. Johnstone gave 
her husband's nephew was savings from the farm, either during 
her husband’s lifetime or after. After her husband’s death, 
her adopted son managed the farm, but she got all the proceeds— 
“she got the proceeds right along”—and she handled the money, 
so that Frost had no idea how much she had. She remained 
there for some time, when, about five years ago, she went to To­
ronto, remaining in Toronto some two and a half years. When 
she was in Toronto, Frost sent her 8125 a year “out of the pro­
ceeds,” and calls that “paying for her keep.” It is not pretended 
anywhere that this was all the proceeds.

I cannot find that giving loose money to her dead husband’s 
nephew, having her farm to fall back on, can Ik* held to Ik* im­
provident—it is not as though she had conveyed the land itself, 
stripping herself of her resources.

The appeal should, in my opinion, be allowed with costs, 
and the action dismissed with costs.

It is, I think, fairly apparent that the action was not really 
instituted by Mrs. Johnstone herself, but by relatives who desired 
themselves to obtain the money out of the hands of those to 
whom she had given it.

Leitch, J., agreed with Riddell, J.

Appeal dismissed without costs: Riddell 
and Leitch, JJm dissenting.
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DIXON v. DUNMORE. ONT.

Ontario Supreme Court (Appellate Division). Clute. Ifi<hlell. Sutherland,
1913uiul Lcitch, ./«/. June 25. 1913.

1. Parties (8 II A8—105)—Cases as to real estate—Specific perform - —
AN CE—PERSON AOREEINO WITH VENDOR TO CONVEY TO LA TIER'S -*»•

A landowner who contracted U» *«*11 land to a purchaser, who. in 
turn, agreed to sell it to the plaintiff, is a proper party to an action 
for specific performance of the latter agreement, where, with full 
knowledge of such contract, he had agreed with his vendee to convey 
the land to the plaintiff in furtherance of the contract of re sale.

2. Contracts (8 I D2—66) —(.Mutuality—Contract for sale of land.
Where the defendant, who had contracted to sell land to a purchaser, 

agreed with him to convey it directly to the plaintiff, to whom the 
defendant’s vendee had re sold it. upon the remainder of the purchase 
money due being paid him, there is sufficient mutuality between the 
plaintiff and the defendant to permit the sjiccitlc performance of the 
agreement to convey to the pin inti If.

Appeal li.v the plaint ill' from the judgment of Winchester, statement 
f'o.C.J.. dismissing an action 1 in the County Court of the county 
of York) for specific performance of a contract for the sale of 
land.

J. J. (iray, for the plaintiff.
S. II. Bradford, K.C., for the defendants

Clute, J. :—The action is for specific performance of an oiuu.j.
agreement in writing made by the plaintiff with the defendant 
Dunmore through one Moffat, Duninore’s agent.

The defendant Taylor, it is alleged, had knowledge of this
agreement, and, he having the legal estate, it was agreed by the 
parties that Taylor should convey direct to the plaintiff. Taylor 
signed the deed in question, and, in doing so, attempted to close 
the matter; but the plaintiff's solicitor objected that no plan 
had been filed, and that there was an outstanding mortgage. 
The defendants allege that the plaintiff’s solicitor refused to 
close the transaction, and the deal was off.

The truth seems to he that both parties were ready to carry 
out the transaction, and there is no reason why it should not 
have been carried out if the parties and their solicitors had exer­
cised a little more courtesy toward each other.

It is clear, however, that the plaintiff’s solicitor never re­
fused to carry out the deal, although he seems to have been 
abrupt when Taylor called to close the matter—the solicitor then 
being engaged with other clients.

The trial Judge was of opinion that the plaintiff, “by his 
agreement, bound himself to treat the agreement as being null 
and void in case the vendor was unable or unwilling to remove 
any valid objection to the title which the plaintiff made, and
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having raised the objection, and the defendant not having the 
fee simple free from incumbrance on the property, lie is bound 
by his agreement, and it should be considered null and void. No 
deposit was ever paid to the defendant, and no purchase-money 
tendered to him before the matter was declared oft between him 
and the plaintiff’s solicitor. The defendant was unwilling to re­
move the objection raised by the plaintiff, although, no doubt, 
he could have compelled his vendor to remove it, had he been 
able to pay him the balance due under his agreement ; this, ap­
parently, lie was unable to do, or at any rate was unwilling to 
do. The action, in my opinion, should be dismissed with costs.”

The defendant Duumore authorised Moffat to sell for him 
two lots on the south side of Victoria avenue ; the number is 
not given. A formal agreement was drawn up between the de­
fendant. Moffat, and the plaintiff, in which Moffat agreed to sell 
to the plaintiff 95 feet more or less, on the south side of Victoria 
avenue, in the village of Weston, at $7 per foot, cash. This 
agreement provides that the purchaser be allowed twenty days 
to investigate the title ; and, if, within that time, he should 
furnish the vendor any valid objection to the title which the 
vendor shall be unable or unwilling to remove, the agreement 
shall be null and void and the deposit returned to the purchaser; 
time to be of the essence of the agreement.

This agreement was not signed by Moffat, but was signed by 
one G. M. Frazer, who appears to have been a clerk in Moffat’s 
office, or interested with him. A cheque for $25 was given upon 
the purchase, on the same date. The receipt given by Moffat to 
the plaintiff is as follows: “March 27th, 1912. Received from 
I). G. Dixon deposit $25 on 95 feet of land, more or less, on south 
side of Victoria avenue.” It appears that Dunmorc owned but 
one lot or 50 feet on the south side of Victoria avenue, in the 
village of Weston ; and on the 29th March, 1912, Moffat wrote to 
Dunmorc for the number of the lot, to which Dumnore replied 
as follows:—

“West Toronto, March 29th, 1912.
“In reply to yours of to-day. re ground at Weston, the num­

ber is lot 2. Yours faithfully, II. W. Dumnore.
“P.8. Dear Sir: Will you kindly let me know the full name of 

the purchaser, as I can have his name put on the deed, instead 
of mine, as it will save me a transfer. Yours, etc., II. W. Dun- 
more.”

Dunmorc had purchased lot 2 from the defendant Taylor 
on the 1st November, 1909, for $250, $25 down, and the balance 
in half-yearly instalments of $25 each, with the option to the 
purchaser of paying off the balance of the purchase-money at 
any time. The plan was afterwards registered. There was no
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difficulty as to the outstanding mortgage, as Taylor stated that ONT. 
he could get the land discharged from the mortgage at any time, 
and as a matter of fact the mortgage was discharged before this 
action was brought, so that there was no reason why the trans­
action should not have been carried out. If the contract was l),XON 
binding upon the defendant, an outstanding mortgage was no p, xmohk.
objection to the title, nor did the plaintiff raise the objection as ----
one of title, but desired that before the purchase-money was paid C,ut*' J‘ 
the mortgage should be discharged.

It is also quite clear, I think, that the plaintiff, either by him­
self or his solicitor, did not relieve the defendant from complet­
ing the contract. The plaintiff, while admitting that the defend­
ant could not convey to him the whole of the 9."» feet, was willing 
to take what the defendant had to convey—that is. lot 2.

The sole question, therefore, remains, is there a contract 
binding in law? There is no question that the parties understood 
perfectly what was intended to be sold. 1 do not think that the 
agreement of the 27th March is indefinite. It appears from the 
evidence of Mr. Gray, solicitor, that one Miles, who paid the 
deposit, wished to purchase the 47 feet, and that the plaintitT 
desired to purchase the 70 feet, being lot 2. The 47 feet was 
owned by Barker, and the deposit was paid upon both.

In the view I take of the matter, it is unnecessary to decide 
whether the agreement of the 27th March, 1912, is sufficiently 
definite or sufficiently signed to make a binding contract between 
the parties, because, after this instrument was executed, the 
matter was cleared up, the number of the lot was obtained, it 
was understood that the plaintiff should take the deed of lot 2, it 
was agreed by both defendants that such a deed should be given.
This deed was prepared and executed by Taylor and his wife; 
and this deed, together with the agreement of the 27th March, 
the letter from Moffat to Dunmore and his reply, the cheque for 
the purchase-money, and the receipt, together form a sufficient 
memorandum in writing to satisfy the Statute of Frauds.

The defendant Taylor was properly made a party, because, 
having a knowledge of the agreement to sell, and having con­
sented to make a conveyance direct to the plaintiff, and having 
that conveyance settled and approved by the plaintiff’s solicitor 
and afterwards signed by himself, he had no right, independent 
of the other defendant, to declare such an arrangement off. T 
cannot accept the view of the defendants’ counsel, in his able 
and ingenious argument, that there is any lack of mutuality in 
such a contract.

Dixon had signed a written agreement to purchase the 97 
feet, and was entitled to take so much of it as the defendant had.
Dunmore expressly recognised his obligation to convey the lot, 
by his answer to Moffat, and at the same time requested that the 
deed might be made direct to the plaintiff by Taylor.
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ties is perfectly clear ; and, but for the unfortunate differences 
that existed between the parties, the contract would have been

Dun mow:.

carried out.
In ray opinion, the plaintiff is entitled to succeed, and to have 

the contract specifically performed.
Clute, J. Reference may lie made to the following cases : Coles v. 

Trecothirk, 0 Ves. 234, as to when there is sufficient evidence 
to satisfy the Statute of Frauds ; it was there held that the 
vendor was bound by the signature of the agent’s clerk ; but 
clerks of agents, in general, have no authority to bind the prin­
cipal : Gibson v. Holland, L.R. 1 C.l\ 1. “Where there is a com­
plete agreement in writing, and a person who is a party and 
knows the contents, subscribes it as a witness only, she is bound by 
it, for it is a signing within the statute:” AY Hoyle, [1893| 1 
Ch. 84. As to objections to title where there is an outstanding 
mortgage : Greaves v. Wilson, 25 Reav. 290, 75 L'.T.R. 002. As to 
the right of amendment when the Statute of Frauds is not 
pleaded, see Untuning v. Odhams, in the House of Lords, 75 
L.T.R. 002; McM array v. Spicer, L.R. 5 Eq. 527. As to the 
right of the purchaser to take what the vendor has: McLaughlin 
v. Mayhew, 0 O.L.R. 174; Campbell v. Croil, 3 O.W.R. 802; 
Bradley v. Elliott, 11 O.L.R. 398.

The judgment of the Court below should be reversed, and 
judgment entered for the plaintiff, with costs here and below.

:
Sutherland, J.

Sutherland and Leitcii, JJ., concurred.

Itiddell, J. Riddell, J., agreed in the result.
Appeal allowed.

B. C. HITCHIN v. B.C. SUGAR REFINING CO.

a a.
1013

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, and 
fialliher, JJ.A. June 17, UH3.

1. Master and servant <| IIA4—110)— Liability for injury to he*
vast—Kmsvator—Duty to inspect.

An employer is answerable for an injury to n servant by the falling 
of an elevator where there had lieen negligence of the employer in 
failing to have it inspected ns frequently as the conditions incident to 
its use required, and such inflection would have disclosed the de­
fect which canned the elevator to fall.

[ linWiV Mining ami If. Co. V. McDougall, 42 Can. S.C.R. 420, fol-

Statement Appeal by the defendant from a judgment in favour of the 
plaintiff for injuries sustained while in the employ of the de­
fendant, as the result of the falling of an elevator.

The appeal was dismissed.
L. G. McPhUlips, K.C., for defendant (appellant).
8. 8. Taylor, K.C., for plaintiff (respondent).
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Macdonald, C.J.A. :—I think the appeal should be dismissed. 
I place my judgment on this short ground : the statute requires 
proper safety devices on elevators of this character. We have 
the evidence of Mr. Mathers, and 1 think the admission of Mr. 
McPhillips—if I am wrong he may correct me—that the sys­
tem of inspection adopted by this company was a monthly in­
spection of the elevators. Mr. Mathers says that in the eou- 
ditions under which this elevator was there should be
an inspection twice a week. The reason given is a very sen­
sible and logical one—that where sugar in open barrels is being 
carried up and down frequently on the elevator, the sugar gels 
into the grease and oil on the of the elevator, and
combining with it forms a sticky substance which prevents the 
safety devices from performing their functions. Now. if that 
evidence be accepted, and I think it was accepted by the jury, 
as indicated by their findings of fact, then there can be no doubt 
that there was a breach of its duty in this case, that is to sav, 
there was the r ion by the company of a defective system. 
As a result of that defective system the injury to the plaintiff 
occurred. The plaintiff, therefore, is entitled to recover at com­
mon law. It is therefore not open to the defendant to answer 
that the accident, if it resulted from any negligence at all, re­
sulted from the negligence of a fellow-servant.

Under these circumstances, 1 think the verdict ought not to 
he interfered with. I am not sure whether Mr. McPhillips is 
insisting upon the question of excessive damages or not : I 
rather gathered that lie is not.

.1/r. McPhillips:—I did not withdraw it; I thought it was 
excessive, but your Lordships seemed so strongly against me I 
did not press it. In that admission, all I intended to admit was 
that that was the course of procedure, their ordinary course of 
procedure adopted ; a monthly inspection by the officers or by 
the servants of the company. 1 don’t know that I could admit 
anything further.

Gam.ihkr, J.A. :—The officials settled that, anyway, and the 
officer, I think, Rennie, says that was the system, and Rennie 
was the man to do it. That establishes that the system was a 
monthly inspection.

.1/r. McPhillips:—So far as my admission goes, it is not car­
ried any further than that.

Macdonald, C.J.A. :—I think this case clearly falls within 
Ainslic Mininy and Ilailway Company v. McDouyall, 42 Can. 
S.C.R. 420, and the cases in which that case has since been fol­
lowed.

Ievino ami Galuher, JJ.A., agreed.

Appeal dismissed.

B. C.
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B.C. JOHN DEERE PLOW COMPANY, Ltd. v. DUCK.

8.0. British Columbia Supreme Court, Gregory, J. May 26, 1913.
1913 1. Constitutional law (§ IIA2—176)—Regulation or business —

Companies with Dominion ciiabteb—Pkovincial—Restrictions
ON HhillT TO IK) BUSINESS—VALIDITY.

Tin* n.C. Com ponies Art. R.S.H.C. 1911. eh. 39. re<|iiiring companies 
organized for gain to lie licensed or registensl in the province ; and 
providing that no person shall act as agent for or carry on business 
in ls'lialf of an unlicensed or unregistered company; and that no 
suit or proceeding shall lie maintained in the courts of the province 
on any contract made therein in whole or in part in the course of or 
in connection with its business; is not ultra tires: and such require­
ment of registration and license is valid even as to companies in- 
certiorated under federal law liv the i<«ue of letters Patent under the 
Companies Act of Canada, R.S.C. 1906, eh. 79.

2. CUBFOBATIONB AND COMPANIES (8 VII R—373) — CONTRACTS OF UN­
LICENSED com p a mes—Validity.

A contract made in British Columbia with a company incorporated 
under tlie Companies Act (Canada ). but not licensed or registered 
as required bv R.S.H.C. 1911, ch. 39. i« uncnforcable in the courts of 
British Columbia if made in respect of business carried on in the 
province by such company without provincial license or registration 
and consequently in contravention of the provincial 1 iw.

statement Trial of action against defendant for breach of contract to 
accept and pay for certain goods and on a cheque given in part 
payment of the goods. The action was tried by Gregory, J., 
on a motion for final judgment on the admissions in the plead­
ings and exhibits.

The following were the facts;—
The defendant company was incorporated by letters patent 

issued by the Secretary of State of Canada under the authority 
of the Companies Act of Canada (R.S.C. 1900, ch. 79), with 
head office at Winnipeg in the Province of Manitoba; and was 
authorised inter alia to carry on throughout the Dominion of 
Canada the business of dealers in agricultural implements, 
carriages, waggons and machinery and a general agency, com­
mission and mercantile business.

The defendant ordered from the plaintiff certain goods to 
the amount of $5,181.45, to be delivered f.o.b. Vancouver. The 
order was given at Vancouver to one King, a merchant resid­
ing and carrying on business in Vancouver and acting as the 
agent of the plaintiff company. The defendant gave his 
cheque for $1,030.29 in part payment of the goods. Subse­
quently the defendant notified the plaintiff company by tele­
graph that the order was cancelled and stopped payment of 
the cheque. The defendant claimed that the transaction in 
question was in contravention of part VI. of the Companies 
Act of British Columbia and that the plaintiff company was 
precluded from maintaining the action because it had not 
received a license from the registrar of companies for the
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Province of British Columbia as required by the following sec­
tions of the Companies Act of British Columbia. R.S.B.C. 1911, 
ch. 39:—

139. Every extra-provincial company having gain for its purpose a ml 
object within the scope of this Act is hereby required to he licensed or 
registered under this or some former Act, and no company, firm, broker 
or other person shall, as the representative or agent of or acting in any 
other capacity for any such extra-provincial company, carry on any 
of the business of an extra-provincial company within the province until 
such extra-provincial company shall have been licensed or registered as 
aforesaid.

108. So long as any extra-provincial company remains unlicensed 
or unregistered under this or some former Act. it shall not lie capable 
of maintaining any action, suit or other proceeding in any Court in the 
province in respect of any contract made in whole or in part within 
the province in the course of or in connection with its business, contrary 
to the requirements of this part of this Act.

The defendant alleged, and the plaintiff admitted, that the 
company had been carrying on business through agents in 
different parts of the Province of British Columbia. The 
plaintiff claimed, however, that part VI. of the Companies Act 
of British Columbia, in so far as it purported to prevent the 
company from carrying out its objects in the Province of 
British Columbia and from maintaining the action, was ultra 
vires of the legislature of the Province of British Columbia.

The action came on for trial at Vancouver on May 2(5, 
1913, on motion for final judgment on the pleadings and ex­
hibits. By reason of tile constitutional question involved, 
notice of the hearing was, by direction of the Court, served upon 
the Attorney-General of British Columbia, but he did not 
appear. •

Sir Charles Ilihbcrt Tapper, K.C., for plaintiff.
//. S. Wood, for defendant.
Gregory, J„ dismissed the action with costs, holding that 

the British Columbia statute above referred to was not ultra 
vires. No written reasons were handed down.

Action dismissed.

[N.B.—An application is being made for leave to appeal 
direct to the Privy Council. 1

B.C.

S.C.
1913

John Deere

Dick.

Statement

Givgory, J.
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BOX v. BIRD'S HILL SAND CO.
(Decision No. 2.)

Manitoba Court of Appeal, Howell, C.J.M., Richard*, Rerdue, Cameron, and 
Haggart, JJ.A. June 23. 1913.

1. Assignment for creditors (J VIII It—75) —Vnhchedvlrd security
—Proof of claim in assignment proceeding»—Ix>ss ok security.

A company tlmt proves a claim against an estate assigned for the 
benefit of ereilitors does not lose the benefit of security it holds because 
it was not valued in the assignment proceedings.

[Hot v. Hird'* Hill.Sand Co., H D.L.R. 70S, atl rined.)
2. Estoppel (6 III (1 1—K5i By silence Failure of company to claim

lien on share»—Effect of purchase acquiring notice before
PASSING OF LEGAL TITLE.

A company is not estopped from claiming a lien on shares of its stock 
for an indebtedness from the holder to the company, as against a pur­
chaser from tin* latter, on the ground that the representative of the 
company consented to the sale without claiming its lien, of which the 
purchaser did not have notice at the time of sale but of which he was 
informed before receiving an assignment of the stock certificate, and 
paying over the purchase money.

[Hot v. Hird'n Hill Sand Co., H D.L.R. 70S, affirmed.]
3. Corporation» and companies (6 Y C 3—200)—By-law creating lien

ON SHARI S FOR DEBT t.i i COMPAN1 POWI H m MARI
Power to adopt a by-law creating a lien in favour of a company upon 

the shares of a stockholder in respect to his indebtedness to it is con­
ferred b> the Joint Htock Companies let, R.8.M 1902, eh -i"

[Montgomery v. Mitchell, 18 Man. L.R. 37, followed.)
4. Corporations and companies (6 V C 3—200)—Lien on shares for

holder's deiit to company- Purchaser without notice—Duty
to inquire.

A by-law of a company creating a lien in its favour on shares of a stock­
holder in respect to his indebtedness to it, is not binding on a purchaser 
of shares for value without notice of such by-law; nor need the purchaser 
make inquiry as to its existence. (Dictum per Cameron, J.)

5. Corporations and companies ($ V C 3—200)—Lien on shares for hold­
er’s debt to company—Purchaser w ith notice.

The purchaser of company shares takes them subject to a lien of the 
company for an indebtedness due it from the seller, where the purchaser 
had notice of the lien before he acquired the legal title to the shares. 
(Dictum per Cameron, J.)

Statement Appeal by the plaintiff from decision of Mathers, C.J.K.B., 
liox v. Hird'a Hill Sami Co. (No 1), 8 D.L.R. 7Ü8, refusing a man­
damus to compel the transfer of shares on the l>ooks of a company, 
which were bought by the plaintiff from the assignee for creditors 
of its former holder, and on which the company had a lien under 
a by-law for an indebtedness due it from the assignor. The 
company, without valuing such security, proved its claim in the 
assignment proceedings; and, without disclosing its claim of lien, 
voted to sell the shares to the plaintiff, who, after the sale, but 
liefore paying for them or acquiring title by assignment, received 
notice of the lien.

The appeal was dismissed.
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//. J. Symington, for plaintiff.
li. M. Dennüloun, K.C., for defendants.

Howell, C.J.M. :—The by-law under which the company 
claims is two-fold: 1st, a lien is declared upon the stock of a share­
holder who is a debtor of the company; 2nd, registration of a 
transfer is permitted, but the transferee must take it subject to 
the lien.

By sec. 31 of the Manitoba Joint Stock Companies Act, 
R.S.M. 1902, ch. 30, directors are given power to pass by-laws 
for various purposes, and amongst others, for “the transfer of 
stock.” Sec. 44 is as follows :—

MAH.

C. A. 
1913

Box

IIiu.

Howell. C.J.M.

The stock of the company shall he deemed personal estate, and shall lie 
transferable in such manner only, and subject to all such conditions and 
restrictions, as herein, or in the letters patent, or in the by-laws of the com­
pany. are contained.

It will be observed that the widest possible words of restriction 
are used in this section, wider if possible than the corresponding 
section in Ontario.

It seems to me that the Legislature meant something by this 
very wide and inclusive language. A by-law of the company 
declaring that a shareholder who is a debtor to his company shall 
only transfer his shares subject to that debt is, I think, one of 
the reasonable “conditions and restrictions” contemplated by 
or within the meaning of that section.

In lie Panton, 9 O.L.H. 3, there was no by-law, and in lie 
Imperial Starch Co., 10 O.L.H. 22, the by-law permitted the 
directors arbitrarily to refuse registration, lie McKain, 7 O.L.H. 
241, does not assist, because perhaps the by-law creating the lien 
was passed while the company was a building society under the 
Ontario Building Societies Act. The special Act, in addition to 
incorporating the Dominion Companies Clauses Act, also provides 
that any by-laws theretofore lawfully passed while a building 
society are continued.

lie Good A* Shantz, 23 O.L.H. 544, was also a case where the 
by-law gave the directors power to accept or refuse a transfer of 
shares just as they chose, and yet in a Court of five Judges two 
thought a clause similar to sec. 44 would permit the passage of 
such a drastic by-law as the one sought to be supported in that 
case.

In the case of Montgomery v. Mitchell, 18 Man. L.R. 37, the 
present Chief Justice of the King's Bench held that a by-law 
in terms similar to the one in this case was good.

Lindley on Companies, 6th ed., at page 457, states the law 
as follows:—

It need scarcely be observed, that if it is expressly enacted or agreed 
by the members of a company that the company shall have a lien on their 
shares for all moneys which may be due from them to the company on any
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wise have existed.
This broad statement might of course have been induced by

Box the fact that power to make such regulations is contained in the 
statutory articles of association in England.

Hill 
Sand-Co.

In cases where there are dealings between a company and its 
shareholders a provision for a charge on the stock may be an 
advantage to both, and a provision regulating the transfer so that

Howell, C.J.M. the debt or charge will attach to the stock in the hands of the 
transferee would seem to me not unreasonable.

I think the power to pass by-laws as to the transfer of stock 
in sec. 31 is explained and qualified by sec. 44, and that the “con­
ditions and restrictions” whereby the lien for the debt due the 
company is attached to shares transferred are reasonable. I 
think the company had power to pass the by-law.

I agree with my brother Cameron that the plaintiffs had 
notice of the by-law, and that there is no estoppel because the 
defendants did not value their security.

The appeal must be dismissed with costs.

Richards, J.A. 
Perdue. J.A. Richards, and Perdue, JJ.A., concurred.

Cameron. J.A. Cameron, J.A. :—This action is brought by the plaintiffs to 
compel the defendant company to register them as the holders of 
a certificate of twenty-five shares of stock in the company pur­
chased by them from the assignee of one Dunn, tin1 original 
owner. The defendant company alleges that Dunn was indebted 
to it in the sum of $907.51, and that under the by-laws of the 
company, it has a lien on the shares for that amount. The facts 
are set forth in the judgment of the learned Chief Justice of the 
King's Bench, who dismissed the action without costs.

The first question raised upon the argument involves the 
validity of by-law No. 25 of the company, which is in the following 
terms:—

25. The eompanv shall have a first and paramount lien upon all the 
shares registered in the name of such shareholder whether solely or jointly 
with others for his debts or liabilities solely or jointly with any other person 
to the company whether the period for the payment, fulfilment and discharge 
thereof shall have actually arrived or not, and such lien shall extend to all 
dividends from time to time declared in respect to such shares. Unless 
otherwise* agreed upon the registration of a transfer of shares shall nut 
operate as a waiver of the company's lien, if any, on said shares.

By-law No. 2fi sets out the method of enforcing the lien so 
created by sale after notice.

These by-laws were duly confirmed at a general meeting of 
the company.

Under the Manitoba Joint Stock Companies Act, eh. 30,
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R.S.M., the affairs of every company incorporated thereunder 
shall he managed by a board of directors (see. 25) who
shall have full power in all things to administer the affairs of the com­
pany; . . . and may, from time to time, make by-laws, not contrary 
to law nor to the letters patent of the company, to regulate the allotment 
of stock . . . the issue and registration of certificates of stock . . . 
the transfer of stock . . and the conduct in all other particulars of
the affairs of the company: see. 31.

By sec. 44, the stock of the company is to Ik* deemed personal 
estate, transferable in such manner only and subject to the con­
ditions and restrictions as in the Act or letters patent, or in the 
by-laws, contained.

By sec. 55, no shares shall Ik* transferable until all previous 
calls have been paid thereon, and by sec. 58, the directors may 
refuse to allow the entry of any transfer whereon there may he 
an unpaid call.

The validity of this by-law was assumed by the Chief Justice, 
who had dealt with one similar in terms in Montgomery v. Mitchell, 
18 Man. L.R. 37. This conclusion is 1 by plaintiff's
counsel, who argued that, in the first place, the provisions of tin- 
statute did not afford foundation for a by-law creating a lien for 
indebtedness due to it by a shareholder, and in the second place, 
that the by-law does not, and cannot lx- said to “regulate” tin- 
transfer of shares.

At common law a company has, apparently, no lien against 
a shareholder which would restrict the transferability of its 
shares: if such a lien he claimed, authority therefor must In- 
sought in the legislation: Cyc., vol. 10, 580.

The Companies Act of 1802, the governing statute in England, 
expressly provides that the articles of association may declare a 
lien on the shares of a shareholder debtor of the company. We 
have no such provision, and the power must, if found at all, Ik* 
inferred from the general words of our Act, particularly those of 
sec. 31. The Chief Justice in Montgomery v. Mitchell, 18 Man. 
L.R. 37, so inferred the authority, following Child v. Hudson's 
liny Co., 2 P. Wms. 207, and Société Canadienne Française v. 
Davetuy, 20 Can. S.C.R. 440.

There can certainly Ik* nothing unlawful in the shareholder 
of a company and the company agreeing that his shares shall Ik* 
subject to any indebtedness from him to the company. Such 
an agreement would surely Ik* upheld, and it is not going very 
much further to say that the shareholders of a company can pass 
a by-law stipulating that their shares shall be subject to a charge 
for any indebtedness by them to the company.

It need scarcely be observed that if it is expressly enacted or agreed by 
the members of a company that the company shall have a lien on their shares 
for all moneys which may be due from them to the company on any account 
whatever, a lien will be created in rases where it would not otherwise have 
existed: Lindlcy on Company Law, 0th cd., vol. 1, 457.
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By-laws creating n lien are
pnit of the contract between the society (company) and the share­
holder: /nr Patterson, J., in Stteiélé Canadienne Française v. Dn'eluy, 
20 Can. 8.C.R. 410, at 170.

In Fngland the articles of association which in some cases 
may, and in others must, accompany the memorandum have the 
effect, of a contract though the nature of it is difficult to define: 
Allen v. Cold Reef of West Africa, [1900] 1 Ch. 050 at p. 671, per 
Lindley, M.R. lie McKain, 7 O.L.R. 241, a by-law purporting 
to give a lien for indebtedness of the shareholder to the company, 
was held not applicable to a purchaser in good faith. There t In­
validity of the by-law was apparently conceded by Mr. Justice 
Ferguson in the first instance, and by the Divisional Court on 
appeal. The company in that case was incorporated by a special 
Act of Parliament, and the clauses of the Companies Clauses Act, 
ch. 118, R.S.C. 1880, were thereby made applicable. The Com­
panies Act, ch. 119, R.S.C. 1880, contains the provision, sec. 52:—■

The directors may decline to register any transfer of shares belonging 
to any shareholder who is indebted to the company.

This provision was carried into the revision from 40 Viet, 
ch. 43, sec. 5, and is now to be found in sec. 07 of the present Act, 
ch. 79, R.S.C. 1900. It is, however, not to lie found in the Com­
panies Clauses Act, ch. 118, R.S.C. 1886. This section, therefore, 
had no “ration in the McKain case (supra), where the Act 
of incorporation was a special statute of the Dominion Parliament. 
Now, it may In- regarded as significant that no question as to tIn­
validity of the by-law creating the lien was raised in that case. 
On the contrary, its validity was taken for granted by all tIn- 
Judges who heard it. At the same time the reason for that view 
may well have been that |>ointed out by the Chief Justice of this 
Court, whose judgment I have read.

That the validity of such by-laws has generally been assented 
to, is shewn by the following extract from Morawetz on the Law 
of Private Corporations (published in 1882) at p. 332:—

It w-vniH that a majority in a stockholders’ meeting have an implied 
authority to enact a by daw giving the company a lion upon thenhan-Hof 
its memlw-i*. and to prohibit a transfer of shares from being executed upon 
the books while the holder is indebted to the corporation,

quoting in support of this statement a large numlier of cases 
decided in various jurisdictions in the United States, and also 
Child v. Hudson's Hay Co., 2 P. Wms. 207, already referred to, 
which was decided by Lord Macclesfield in 1723.

Upon consideration of the authorities and the statute therefore, 
it seems to me that a by-law of a company, incorporated under 
our Act, creating a lien upon the shares of a shareholder in respect 
of his indebtedness to the company is a reasonable and proj»er

4
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exercise of its powers as set forth in the Act, and that, as between 
the shareholder and the corporation of which lie is a member, it 
must be valid and enforceable.

If this by-law thus lie valid, in what position is a purchaser 
for value of shares without notice of the by-law? Mr. Mast en 
gives it as his opinion that the rule with respect to strangers 
being affected with knowledge of a company's by-laws is different 
in England from that in Canada. In England the articles of 
association are filed with the memorandum and arc easily access­
ible. In Canada, on the other hand, this is not so. By-laws 
licing private records are not at the disposal of strangers to the 
company. The Joint Stock Companies Act, and the letters 
patent of incorporation, are open to all.

But it also up|ioun* to lie reasonably dear that, except in British 
Columbia and Nova Scotia, when* the lui|ierial form of Art obtains, out­
siders dealing with the company are not affected with constructive notice 
of its hy-laxvs or want of by-laws: Mlisten on Company Law pit.

This was the view of Mr. Justice Killam in Me Edward* v. 
Ogilvie Milling Co., 4 Man. L.R. 1 at 0:—

In this case, of course, the plaintiff must lie taken to have notice of all 
the provisions of the Joint Stock Companies Act, under which the defendant 
company was incorporated; and it may be, also, that lie must lie taken to 
have notice of the contents of the letters patent incorporating the company, 
as he could become acquainted with them by search in the oil ce of the 
proper department; but farther than that lie could not lie expected to go.

Which is very much flic same as was slated to lie the law in 
England by Jervis, C.J., in the well-known case of Hagai British 
Bank v. Turquand, 5 E. A B. 248, and t> E. A B. 327, cited in 
McEdwarda v. Ogilvie, 4 Man. L.R. 1 :—

We may now take for granted that the dealings with these companies 
are not like dealings with other partnerships, and that the parties dealing 
with them are bound to read the statute and the deed of settlement. But 
they arc not bound to do more.

The conclusion would swm to lie that there was here no duty 
imposed on the plaintiffs to inquire further into the rights and 
powers of the company than to examine the Act and the letters 
patent. But if they were not affected with knowledge of the by­
law in question, to what extent and when did they become affected 
with knowledge of the company’s claim against shares? The 
Chief Justice of the King's Bench found that they had notice of 
the lien, but not prior to their acceptance of the offer to purchase, 
August 28. Mention was made of the claim at a meeting of 
July 24, but this, he held, could not affect the plaintiffs. Mr. 
Laing, however, had notice of the claim some time after August 28, 
and on or liefore Novemtier 10. The transfer was executed 
December 27, and then forwarded to the company for the purpose 
of being registered. The Chief Justice held that, as, on the date
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of the meeting of Novemljcr 10, the plaintiffs owed the assignees 
on account of the purchase the sun» of $30,059.74, they still had 
ample funds out of which they could discharge the lien on the 
shares, a clear title to which had been guaranteed by the assignees. 
It was on this ground that he held the defendants not debarred 
from asserting their lien and dismissed the action.

The equitable doctrines relating to purchasers for value with­
out notice apply to shares as to other property, but, in applying 
these doctrines, it is to be remembered that the purchaser must 
have acquired the legal title to the shares or, at all events, an 
absolute and unconditional legal right to be registered in respect 
to them: Lindley 658; and this legal title or right must have been 
acquired without notice of the equitable title affecting the shares 
and if it be acquired with notice then the prior equity must prevail: 
Ibid. 650.

Under sec. 57 of our Act a book is to be kept to record all 
transfers of stock with particulars thereof, and under sec. 59 no 
transfer shall 1m* valid for any purpose whatever until the entry 
thereof is duly made in such lunik, save as exhibiting the rights 
of the parties inter ne and as rendering the transferee liable jointly 
with the transferor to the company. The stock certificate in 
this case on its face says that the shares are transferable only on 
the 1 looks of the company upon the surrender of the certificate, 
so that not until after the execution of the transfer on Dece l b27, 
1911, and not until the actual surrender of the certificate did 
these plaintiffs acquire “a present, absolute, unconditional right 
to have the transfer registered”: per Izird Sell>orne in Sociiti 
(lénérale de Purin v. Walker, 11 A.C. 20 at 29. The plaintiffs 
in this ease (deriving their title from assignees for the lumefit of 
creditors) have not shewn legal title to the shares or an absolute 
and unconditional right to be registered in respect thereof before 
they were affected with notice of the company’s claim upon the 
shares. They are not, therefore, in a position to have that claim 
nullified or positioned.

It is contended that the defendant company by its acts and 
conduct elected to abandon its security by way of lien in filing an 
affidavit of claim without stating that security, by voting thereon 
at meetings of creditors, and by accepting a dividend on the 
claim as pro veil. In He Harnetl's Hanking Co., Kellock'n Case, L.R. 3 
Ch. 769, it was held that a secured creditor is entitled to prove for 
the amount due at the time his claim is sent in without regard to 
securities realized by him between sending in his claim and its 
being adjudicated upon.

The bargain by my debtor is that he will pay me, and I am entitled to 
insist upon that. I have also a pledge in my hands, which no one ran take 
away from me without paying me in full, and it is for me to say when I will 
choose to realise that pledge: at 776.

That is to say, the position of the creditor was not altered
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in this respect by the winding-up proceedings to which the (’linn- 
eery rule applied. The nature of the contract between the parties 
is not varied by the insolvency of the debtor, and in this respect 
the Chancery rule is followed. Unless therefore, the creditor is 
here barred by the effect of the statute, its legal position is not 
altered. The provisions of sec. 29 are imperative, as were those 
of rule 8 of schedule 1 of the Companies (Winding-Up) Act, 1896, 
referred to in Re Henry Lister [1892] 2 Ch. 420; but in the case 
of that rule the creditor is deemed to have surrendered his se­
curity unless he procures further time to remedy the omission. 
There is no such penalty imposed by sec. 29. There is no pro­
vision that the creditor shall, because of his omission to state his 
security, forfeit either his security or his original claim. We 
would hardly be justified in reading words into the section 
which would impair a creditor’s rights under the existing law, 
or take away his property on account of some act or omission on 
his part wholly devoid of wrongful intent. Section 31 provides 
that where a creditor fails to value his s<*eurity he may, after 
certain proceedings have been taken before a Judge, be wholly 
barred as against the estate. In default of an express provision 
as to forfeiture in the statute I can see no reason for holding that 
the omission to mention the security in the affidavit can bo token 
to constitute an abandonment by the company of its security. 
Th<* omission was, after all, an oversight, ami there is no difficulty 
in remedying, at this stage of the assignment proceedings, what­
ever difficulties have arisen from it.

The defendant, having by its representative, consented to 
the sale, is, it is urged, estopped from now questioning it. But 
it does seem to me that it is not open to the plaintiffs to take this 
ground. If at the time they agreed to purchase, to wit, on August 
28. they received, as part of the transaction, the certificate of 
stock and a duly executed transfer, which they had forthwith 
presented to the officers of the company for registration, then 
their i>osition in this aspect of the case would seem to me unassail­
able. But it was not until after they received notice of the 
defendant’s claim that they procured a transfer of the certificate 
and attempted to secure its registration, ami, as the Chief Justice 
points out, they had notice of the defendant's claim Indore paying 
over the whole of the purchase money. I consider, therefore, 
that the defendant has a lawful lien on the shares in question 
of which the plaintiffs had due notice and that the defendant’s 
right of property cannot In* impaired unless the conduct of the 
company or its representatives in the transaction has placed the 
plaintiffs in a position where they must, by reason of such conduct, 
sustain a loss. But that is not the case here, where it is still 
feasible to administer the estate without injustice to anyone.

The by-law does not expressly give the directors power to 
decline to receive the transfer for registration, because of an exist-
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ing indebtedness of the registered shareholder. Indeed if it at­
tempted to do so it would apparently be nugatory on the authority 
of such cases as Re Panton and Cramp Steel Co., 9 O.L.R. 3, and 
Re Imperial Starch Co., 10 O.L.R. 22 at 25. The restriction 
that can be so imposed are merely of a formal character. Rut 
here we have a transfer of a certificate of shares, upon which the 
company has a lien knowledge1 of which has come to the transferee 
before the execution of the transfer, and before the transaction 
of purchase is finally completed by payment, presented to the 
company with a peremptory demand for its registration. Surely 
the company must have the right to say that it will agree to 
register the certificate upon recognition, or payment, of the lien 
and not l>eforo.

1 think the Chief Justice was right in dismissing the action.

Hagoart, J.A. :—I agree with Mr. Justice Cameron and can 
add little to the reasons given by him.

It is not surprising that the validity of such by-laws as that 
in question here should have been generally assumed, when we 
recognise that such a by-law is reasonable, in the interests of the 
company, and for the Iwnefit of every shareholder excepting the 
d< nt debtor.

I think it is within the statutory powers conferred by sec. 31, 
ch. 30, R.S.M. It is “not contrary to law nor the letters patent.” 
It relates to the “issue and registration of certificates,” “the 
transfer of stoek” and “the conduct in all other particulars of 
the* affairs of the company.”

If there were any doubt as to the authority given under sec. 
31 it would lx* removed by sec. 44, which says:—

The stock . . . shall he transferable in such manner only ami 
subject to all such conditions and restrictions ns herein or in the letters 
paten' or in the by-laws of the company arc contained.

The by-law is not a prohibition as contended by the plaintiffs. 
It is a regulation providing for the formality of paying any debt 
owing to the company by a shareholder before he can sever his 
connection with the company and substitute whomsoever he 
likes as his successor.

I do not think what the defendants did constituted a final 
ami valid election. It was not a deliberate and decisive act with 
knowledge of all their rights and of all the facts. The filing of 
the claim in its original form with the assignee was a mistake by 
a member of the firm of solicitors who was not instructed as to 
all the facts. Even if by mistake an action is actually commenced 
it is not conclusive.

A person who prosecutes an action or euit based upon a remedial right 
which he erroneously supposes he has, and is defeated because of the error, 
has not made a conclusive election and is not precluded from prosecution 
or suit based upon an inconsistent remedial right.: Cyc. 10, vol. 15, p. 262.

8
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The plaintiffs chain of title shews that they can have no rights 
as against the defendants superior to those of Dunn. They 
hold Dunn’s property subject to the obligations ini|>osed upon 
it by Dunn. I would dismiss the appeal.

A ppeal dism i-ssed.
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FREDERIKSEN v. STANTON. SASK.
Saskatchciwn Supreme Court, l.unwnt, J. July 9, 1913.

1. Specific performance (8 I E 1—30)—Contract for sale of lani>— 1013
F’orkemvre—Relief—Laches. ------

Specific performance of a contract for the sale of land will be denied ',lllv ''' 
where the vendee <lvvs not seek relief or tender payment for more than 
three years after notice of the forfeiture of the contract for non iiav 
nient.

[Wallace v. Hesnlein, 29 Can. S.C.R. 171 ; Tilley v. Thomas, L.R. 3 
Ch. 01, 07. and Kilmer V. II.C. Orchard Lands Co., 10 D UR. 172,
11913] A.C. 319, specially referred to.]

Action for the specific performance of a contract for the Statement 
sale of land.

Judgment was given for the defendant.
II. V. McDonald!, for plaintiff.
II. V. Bigelow, for defendants.

La mont, J. :—In this action the plaintiff' seeks specific per- Lsmont, j. 
formancc of an agreement for the sale of land. On October 2fi.
IfiO'l. the Scandinavian Canadian Land Company, by an agree­
ment in writing, agreed to sell to the defendant Stanton the east 
half of section 17, township 34, range 8, west of the 2nd 
meridian, for $2,500, payable WO cash and the balance at tie- 
rate of $213.38 per year for nine years beginning March, 1905, 
together with interest thereon. Stanton made the cash payment.
On December 3, 1904, the Scandinavian Canadian Land Com­
pany assigned all its interest in the above-described lands and 
its agreement with Stanton to the defendant Richards and his 
partner Vrquhart. Subsequently Vrquhart assigned his interest 
to Richards, and thus became the beneficial owner of the land 
subject to Stanton’s agreement. The agreement with Stanton 
contained a clause giving the vendor the right to declare the 
contract null and void if the purchaser failed to make the pay­
ments upon the dates and time set out in the agreement, and time 
was made of the essence of the contract. Stanton did not make 
the payment falling due March 1, 1905. That payment, with 
interest, amounted to *36ti.93. On March .'K), 1905, Richards 
wrote to Stanton insisting upon immediate payment of the in­
stalment. Stanton replied that he could not raise the money ; 
whereupon Richards threatened to cancel the contract unless the
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payment was forthcoming. On August 23, 11)05, Stanton gave 
Richards a team of horses, which Richards accepted at $240, 
and applied this on the overdue payment, and agreed to extend 
the time for the balance of the payment until December 1.

Fbkdkrikskn Stanton did not pay the balance on December 1. On March 1, 
Stanton*. 1D00, the next payment fell due, and this, also, Stanton failed to

---- meet. On March 12th, Stanton wired for an extension of time,
Uww*t,j. |,„t this Richards would not grant. On March 30, and again 

on May 24, Stanton wrote Richards that he was unable to raise 
money to make the payment then in arrears No further pay­
ments being made, Richards, in September, 1907, caused a notice 
of cancellation to he sent to Stanton. Stanton informed the 
plaintiff of this notice, and the plaintiff, on December 22, 1908, 
advanced Stanton $200 to he forwarded to Richards to apply on 
the contract. Richards refused to accept, claiming that the 
contract was at an end. On December 4, 1909, by an agreement 
in writing, Stanton agreed to sell to the plaintiff the land in 
question for $1,000 and the assumption by him of the amounts 
still due to Richards under the original agreement. In 1910 
the plaintiff approached Richards with a view of getting him to 
accept the amounts remaining unpaid under Stanton's agree­
ment. Richards refused. The plaintiff then opened negotiations 
with Richards for the sale of the land to him direct at an in­
creased price, and it was agreed between them that Richards 
would sell the land to the plaintiff for $10 per acre subject to 
the plaintiff getting a quit claim deed from Stanton. Stanton 
refused to execute the quit claim deed unless the plaintiff would 
pay him the $1,000. This the plaintiff was unable to do, and 
the deal fell through. Kulisequently, in November, 1910, the 
land having in the meantime increased in value, the plain­
tiff made a tender to Richards of the amount which would then 
have been due under the Stanton contract. This Richards re­
fused to accept ; and, in August, 1912. the plaintiff brought this 
action.

For the plaintiff it is contended that the provisions in the 
contract relating to cancellation and forfeiture were in the 
nature of a penalty against which the Courts should relieve, and 
consequently, that laches was no bar to the plaintiff's claim, 
because the plaintiff or his predetM-ssors in title had been and 
were in possession of the land, and that the defendant Richards 
had not changed his position by reason of the non-payment of 
the instalments. That the provision in the contract providing 
for the cancellation of the contract and the retention of the 
moneys paid thereunder by the vendor as a penalty clause 
against which the Courts have power to grant relief seems to 
have been settled ln-yond controversy by the recent decision of 
the Privy Council in Kilmer v. B.C. Orchard Lands, Ltd., 10
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S. C.
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D.L.R. 172, 11913] A.C. 319. Hut although the Court has jur­
isdiction to relieve a purchaser from consequences arising from 
his failure to carry out the terms of the contract, it will not 
exercise that jurisdiction and grant the equitable relief of 
spécifie performance unless a proper ease is made out for its Fbbdebiksbn 
interference. The principle upon which the Court will act in Stanton.
granting relief is laid down by Lord Cairns, L.J., in Tilley v. —• 
Thomas, L.R. 3 Ch. 61. at 67, as follows: - Lamont.j.

A Court of equity will indeed relieve against, and enforce, specific per­
formance, notwithstanding a failure to keep the dates assigned by the 
contract, either for completion, or for the steps towards completion, if it 
can do justice between the parties, and if (as Lord Justice Turner said 
in Dobcrts v. Derry, 3 DeU. >M. & G. *284, 22 L.J. Ch. 398, there is nothing 
in the “express stipulations In-tween the parties, the nature of the pro- 
perty, or the surrounding circumstances,” which would make it inequitable 
to interfere with and modify the legal right.

Tn Wallace v. TFcsslcin, 29 Can. S.C.R. 171, the Supreme 
Court said at page 174:—

In order to entitle a party to a contract to the aid of a Court in carry­
ing it into specific execution he must shew himself to have Iw-en prompt in 
the performance of such of the obligations of the contract as it fell to him 
to perform, and always ready to carry out the contract within a reason­
able time, even though time might not hax-o been of the essence of the 
agreement.

And in Fry on Specific Performance, 5th ed., 539 (paragraph 
1100), the learned author says:—

It is now clearly established, that the delay of either party in not per­
forming its terms on his part, or in not prosecuting his right to the inter­
ference of the Court by the institution of an action, or lastly, in not 
diligently prosecuting his action, when instituted, may constitute such 
laches as will disentitle him to the aid of the Court, and so amount, for 
the purpose of specific performance, to an abandonment on his part of the 
contract.

These authorities shew that, to entitle the Court to interfere 
with the contractual rights of the parties and to grant the equit­
able relief of specific performance after default has been made 
by the purchaser in the performance of the contract, it must 
appear that such can be done without doing an injustice to the 
vendor. It must also appear that the purchaser not only has 
been able and willing, hut also has offered to carry out the pro­
visions of the contract within what, under the circumstances, 
was a reasonable time from the date specified for the perform­
ance of his obligations. Further, the purchaser, as soon as he 
learns that the vendor has cancelled or repudiated the contract 
for default, must be prompt in making his application to the 
Court for relief against the penalty provided for in the contract.
If these conditions are not established, I am of opinion that the
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Court should not grant relief. In this case the plaintiff has 
failed to carry out any one of them. He cannot stand in any 
better position than his predecessor in title, Stanton. Stanton 
was in default from December 1. 1905, and never at any time 
remedied or offered to remedy that default, although insistent 
demands were made upon him. In the fall of 11107 he was served 
with a cancellation notice. Notwithstanding this, he made no 
application to the Court to be relieved from the effect of that 
notice. The reason for this was because he was totally unable to 
remedy his default and make the payments due. In 11)08 the 
plaintiff knew of the cancellation of the contract ; and in 1901), 
with that knowledge, he took over the interests which Stanton 
had in the land. Even then it was not until November, 1910, 
that he made any tender of the arrears, and not until 1912 that 
he brought his action for relief. To allow specific performance 
under these circumstances would, as was said in Wallace v. 
Hesslcin, 29 Can. S.C.K. 171, to set at naught all the principles 
applicable to the exercise of the equitable jurisdiction of the 
Court.

There will, therefore, be judgment for the defendants with 
costs.

Judgment fur defendants.

LONGMAN v. COTTINGHAM.
British Columbia Court of Appeal. Macdonald, C.J.A., Irving, Martin, and 

(Salliher, JJ.A. June 13, 1913.
1. Appeal ( g VI1 L2—470)—Review of facts — Negligence causing 

death—Circumstantial evidence.
Where, in an action for negligently causing death there is a prim à 

facie case to go to the jury, their function in weighing the probabili­
ties of the case upon circumstantial evidence is not to be interfered 
with on an appeal from the verdict unless the court can say that the 
jury could not reasonably have come to the conclusion which the ver­
dict involves.

[Grand Trunk It. Co. V. Griffith, 45 Can. S.C.R. 380, referred to.]

Appeal by the defendant from a judgment for the plaintiff 
in an action for damages for the negligent killing of a city em­
ployee who was struck by an automobile while cleaning snow 
from a bridge.

The appeal was dismissed.
«8. S. Taylor, K.C., for defendant, appellant.
O. E. McCrossin, for plaintiff, respondent.
Macdonald, C.J.A. :—I would dismiss the appeal. The evid­

ence upon which 1 rely principally in coming to that conclusion 
consists of, first, the evidence of the defendant himself, who 
says that he passed the four-horse sleigh between the south end
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of the bridge am! the place of flu* accident That is followed 
by the evidence of the driver of the sleigh, who says that the 
only automobile that passed him between the south end of the 
bridge and the place of the accident was the auto which killed 
the unfortunate deceased. That evidence is not really broken 
down on cross-examination. lie it slightly by saying
that he did not notice any other autos passing during that time, 
but he says, had any other auto passed during that time, “I 
would have noticed it,” so that the evidence stands practically 
intact after cross-examination. That is corroborated by Flem­
ing. one of the men employed by the city shovelling snow, one 
of the fellow-employees of the deceased. lie says he looked at 
his watch at three minutes to twelve. He gives the reason— 
they proposed to have lunch at twelve o’clock—looked at his 
watch at three minutes to twelve, and says no auto passed over 
that bridge from the south going north from three minutes to 
twelve to the time of the accident from which this man died. 
That is slightly broken down on cross-examination. In cross- 
examination he says that he will not swear to that, but he says. 
“ T can almost swear to it.” While that evidence is not as strong, 
not nearly as strong as the evidence mentioned above, yet it 
appears to be the evidence, and, at all events, the impression 
of an honest witness, and it is such as is to respect.
Now. taking those three pieces of evidence, there is clearly a 
prima facie case made out ; more than that, to my mind a very 
strong case made out of the identification of this car as the ear 
that did the injury. I think it relieves us from a minute con­
sideration of the other evidence as to identification. There is. 
undoubtedly, a great deal of conflict between the evidence for 
the and the evidence for the defendant with regard
to the colour of the top of the car, and as to whether it was up 
or down; and with respect to the tail light. There is conflict, 
and the jury were entitled to discard any portion of that evid­
ence they did not believe. But we have the essential facts, I 
have already stated the essential facts, which, if the jury be­
lieved, entitled them to come to the conclusion they have come 
to in this case.

Irving, J.A.:—My conclusions are based on what I have 
heard from Mr. Taylor in his argument. I was inclined to the 
opinion last night, that there was no case to go to the jury, but 
on reflection I have come to the conclusion that the Judge was 
right in letting the case go to the jury. The evidence, in my 
opinion, is sufficient. The accident took place at night; the 
defendant read an account of it in the mornings paper; he 
did something from which it could be inferred that it was 
necessary for him to ascertain from the man who was driving

B. C.
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BC. his car whether they had struck anybody on the bridge that
C. A.
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night. That is one point. Then there was the concealment 
from the police of the names of the other persons in the ear; 
then there was other evidence suggesting fabrication of evid-

Longman

Com no-

enec in that the defendant had, notwithstanding the rain, brought 
his car into the garage with the hood down. Again the buffer 
had been mended under circumstances which called for explan-
ation. The evidence shewed clearly enough that this car was at 
the scene of the accident about or at that time. On the whole 
1 think the Judge was right in letting that case go to the jury.

Ohm it got tu tle jur> there was .1 eoollict of evidence. All 
we have to be satisfied with is, that the evidence is such that 
eight reasonable men could reach the conclusion they have 
reached. It is not necessary for us to express any opinion as 
to whether we agree with them or not. O11 that point 1 have 
not made up my mind. The incidents referred to by counsel as 
having occurred at the trial are not such as would justify this 
Court in ordering a new trial.

Martin, J.A. Martin, J.A. :—1 am satisfied that there is evidence for the 
jury to reasonably return this verdict.

Galliher, J.A. Galliher, J.A. :—I agree that the appeal should be dis­
missed. 1 think there was evidence to go to the jury under the 
principle laid down in Grand Trunk A'. Co. v. Griffith, 45 Can. 
S.C.R. 380, that where there are probabilities that might be 
weighed by a jury it is proper that such a case should go to a 
jury. 1 do not express any opinion as to my view of tin* evid­
ence. 1 feel very much as my brother Irving does, that having 
once established a case to go to the jury, and having gone to 
the jury, that 1 cannot say that the jury could not reasonably 
have come to the conclusion to which they did come. It pro­
bably may be sailing close to the wind, but that is one of the 
jury’s privileges, and 1 would not disturb their verdict.

Appeal dismissed.

BC. HALLREN v. HOLDEN.

0 A.
1913

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, 
and Ualliher, JJ.A. June 10, 1913.

June 10.
1. New trial (8 1—1)—Trial — Improper conduct of counsel influenc­

ing VERDICT.
If it appear» that counsel for the plaintiff throughout the trial had 

systematically sought in various ways to inflame the minds of the jury 
against the defendant, in a slander action, and this has resulted in an 
excessive verdict against the latter, a new trial will be ordered on ap-
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Appeal by the defendant from a judgment against him in 
an action for slander.

The appeal was allowed and a new trial ordered.
8. 8. Taylor, K.C., for defendant, appellant.
II. M. Macdonald, for plaintiff, respondent.

Macdonald, C.J.A. :—1 think there should he a new trial. 
The plaintiff, prior to bringing the action, was divorced by her 
husband for adultery committed with one Denis Ilallrcn. who 
has since married her. After the divorce Ilallrcn wrote scandal­
ous and obscene letters respecting the defendant to the defend­
ant’s children. On this charge Ilallrcn was arrested; we have 
not heard any statement as to whether he was acquitted or not. 
The “Sun” newspaper published an account of the trial of 
Ilallrcn, and the defendant, over the telephone, complained to 
the editor that the report did not shew that the arrest of Ilallrcn 
was made in plaintiff’s bedroom, which he asserted was the fact. 
It was for this statement that the action is brought. The trial 
was conducted in a very unsatisfactory manner. Counsel for 
the plaintiff, its appears to me. systematically sought by pro­
pounding inadmissible questions, and by improper suggestions, 
to inflame the minds of the jury. The jury awarded $25,000 
damages. The answer of the foreman to the question, “Have 
you arrived at your verdict?” was, “We certainly have.” And 
the amount of the verdict shews how successful were the efforts 
along the line I have just indicated. I think it was alimony 
that the jury was awarding, not damages for slander. As I 
think there should be a new trial principally on the ground of 
excessive damages, which alone would lead me to grant a new 
trial—I will not say anything further about the facts of the 
case—I think the tactics pursued at the trial may have had a 
great deal to do with the excessive damages arrived at by the 
jury. I think there has been a mistrial in this ease, and it should 
go back.

With regard to the costs, the costs of this appeal, of course, 
will go to the appellants. As to the costs thrown away by 
reason of the abortive trial, I shall Is* pleased to hear what 
counsel have to say on that.

Irving, J.A. :—In my opinion there was a case to go to the 
jury; the words used were capable of being construed by a 
jury as an imputation against the woman's chastity. I cannot 
say that the evidence was not sufficient to support a verdict.

The assessment of damages by the jury, $25,000, seems to 
me extraordinarily heavy, but, speaking for myself, I would not 
order a new trial on that ground only. Hut there were very 
inflammatory statements made by counsel for the plaintiff, and

B. C.

C. A. 
1613

Hallrf.iv

Holden.

Munloneld, 
('J A.

Irilng, J.A.



572 Dominion Law Reports. 112 D.L.R.

B.C.

O.A.
1913

Hai.lhkn

Irving. J.A.

Martin, J.A.
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also statements by same counsel not supported by evidence, 
and there was throughout the trial a failure to a very great 
extent to sheet home to Hallren as the person responsible, the 
so-called “spying” and other acts gf aggravation. Having re­
gard to the conduct of counsel and the extraordinarily heavy 
damages, 1 think we ought to order a new trial. The failure of 
counsel for the defendant to object to going on with the trial is, 
to my mind, very serious. Rut, having regard to the whole 
trial, 1 think that justice will be done by setting aside the ver­
dict and ordering a new trial. 1 think the suggestion of the 
Chief Justice as to costs is correct.

Martin, J.A. :—I am of opinion there ought to be a new 
trial on the ground of excessive damages. While 1 concur in 
what my learned brothers have said in regard to the conduct 
of plaintiff’s counsel at the trial, yet, at the same time 1 do not 
think that of itself is sufficient to warrant a new trial being 
ordered, because the counsel for the defendant did not do what 
1 think, strictly speaking, he ought to have done, viz., ask the 
learned Judge to discharge the jury on account of the prejudice 
which he alleges was created in their minds. It is, 1 think, in 
this case at least, too late for him now to rely upon that as a 
ground for a new trial.

1 agree with what has been suggested with regard to costs.

(Jallihkr, J.A. :—I also think there should be a new trial. 
I do not know that 1 can usefully add very much to what has 
been said by my learned brothers. 1 think it is unfortunate 
that possibly counsel—and sometimes it may inadvertently be 
done—allow themselves to be carried away by the bitterness 
that exists between the parties, and in that way are, possibly in­
advertently, led into a course during a trial, that if they took a 
cooler view of matters, would not occur. If it were only one or 
two isolated instances in the trial, 1 do not think that would 
be sufficient to place very much weight upon. Rut when the 
general trend of the trial shews what does appear here to be a 
systematic course followed along those lines, then 1 think it 
really amounts to a case that has been mistried. The real facts 
have not I wen left fairly before the jury unencumbered by sug­
gestions or attempted introduction of evidence that was not ad­
missible.

1 do not say anything about the question of damages, for 
this reason, that it is very hard indeed to say; that depends 
entirely on the circumstances what damages are adequate in a 
case of that kind. It may very well be that, even although this 
woman has been divorced on the grounds stated, that she still 
has friends that believe in her innocence, and believe in her in-
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noeence in that connection; ami it might indeed lie a serious 
tiling to that woman, if an attempt is made to shew that even
after a divorce was obtained she is continuing tin* conduct that 
she is alleged to have indulged in before a divorce was ob­
tained. Under those circumstances it is pretty hard to say just 
what is excessive damages, and what is not excessive damages. Holden.
therefore 1 express no opinion on that matter at all. „ „----

„ , ... . , , ... , Gnlliher. J.A,But I agree in the main with my learned brothers, there 
should be a new trial. As to the question of costs I do not 
dissent from the views that have been expressed in regard to
that.

The Court heard the argument of Mr. Taylor and Mr. Mac­
donald, on the question of costs.

Macdonald, C.J.A. :—We are all agreed that the plaintiff Me£dJ°^Jd' 
should pay the costs thrown away by reason of the abortive 
trial. We do that, principally for this reason, that we think 
we ought to emphasize our disapproval of the course that was 
adopted by plaintiff’s counsel in this case, by ordering her to 
pay the costs of the abortive trial ; of course, those will only be 
the costs that have been ibrown away.

New trial ordi r< d.

JACKSON v. IRWIN & BILLINGS CO. Ltd.

(Decision No. 2.)
British Columbia Court of Appeal. Macdonald, C.J.A., Irving, Martin, 

and (Sallihcr, JJ.A. June 4, 1013.

1. Mistake (8 Till) 3—50)—Quantity of subject matter — Lands —

B.C.

C. A. 
1913

Rectification between vendor and purchaser.
Where by mutual mistake of both vendor ami purchaser land sold 

at an acreage price was dealt with on the sale as being of a much 
larger area as erroneously described in one of the documents of title 
(ej*. gr. 87 acres, instead of 25 acres), rectification will not tie ordered 
on the purchaser discovering the mistake suhsis|uent to conveyance, 
if the parties ennnot be replaced in their original position lieeause of 
subsequent dealings with the property by the purchaser heforo dis­
covering the mistake and of alterations made thereto.

[Jackson v. Irwin, 11 D.L.R. 188, reversed on appeal.]

Appeal by defendant from the judgment nt the trial, Jackson Statement 
v. Irwin, 11 D.L.R. 188.

The plaintiff claimed damages, or in the alternative, the re­
turn of money paid for land in excess of the quantity he received 
on a purchase of land. The trial Judge found that, as the result 
of n mutual mistake as to the quantity of land purchased by the 
acre, the plaintiff got but 25 acres instead of the 87 acres he 
paid for, which he did not discover until after the execution 
of the conveyance, and he had entered into possession of the
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BC land. The defendant was not aware of auuh deficiency when
C. A. 
1913

the sale was made ; and did nothing on which the plaint iff relied, 
except to exhibit a grant from the Crown shewing that the

Jackson

Billing*
(*o.

parcel sold contained 87 acres.
There was judgment at the trial for the plaintitV for the re­

turn of the purchase money in respect of the deficiency.
The appeal therefrom was allowed and the action dismissed. 
Hart Mcllarg, for defendant, appellant.
It. M. Macdonald, for plaint iff, respondent.

Merdenald.OJ.A. Macdonald, C.J.A. :—I think the appeal should be allowed. 
Without expressing any opinion as to what course might have 
been the Court had the purchaser been in a position
to reconvey, when it is apparent that he was not in a position to 
reconvey and has not offered to rc-convey, no relief can be 
afforded. Plaintiff insists on the right to compensation for de­
ficiency in acreage. I do not think that after conveyance that 
is a remedy that can be given.

I nine, J.A. Irving, J.A. :—I agree. The main points which seem to have 
been overlooked by the learned trial Judge were these: that 
there was no preliminary contract for compensation, and the 
conveyance had l>een executed. Therefore 1 do not think that 
the plaintiff is entitled to maintain this action. 1 will not say 
that he would not have been entitled to apply for rescission ; it 
is unnecessary to express any opinion on that point.

M«Gn.J.A. Martin, J.A. : —Î agree.

daintier, J.A. Galliiier, J.A. 1 agree.
It. M. Macdonald, for the plaintiff, asked for leave to be re­

served to take future action.

blardonald.
C.J.A.

Macdonald, C.J.A. :—After you have gone to trial on the 
basis you did here, after you have conceded that you cannot re­
convey, and have come to this Court and had the matter litigated 
in due course, surely it would not Is* proper for us to leave the 
door o|s-n for further litigation. If plaintiff can get the pro­
perty back from his vendee, and you can agree upon it, it seems 
to me quite a proper case for a compromise such as Mr. Mcllarg 
offered to make, that is, to pay back the purchase money on 
re-conveyance of the property. If you can agree, that is a 
matter between yourselves; I do not see how the Court can 
assist you in that.

The appeal will be allowed with costs and the action dis­
missed.

Appeal allowed.

81
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FARR r. GROAT.

Alberta Supreme Court, Walsh, J. June 30, 1013.

1. Mechanics' liens (6 IV—IS)—Fob wiiat work — Excavating nut
FOUNDATION OF IIUII.DINO.

<>in* who make* an excavation for the foundation of a building i* 
entitle*! to a lien for hi* services under *«*o. 4 of the AI lier tn MeehanicV 
Lien Act, Alberta Statutes, 1900, eh. 21.

[ For Annotation on parties having right to a mechanic*’ lien, see 9 
I» I. II. MV

ALTA.

S. C.
1913

dune 30.

Tiik plaint ill's sued, claiming a lien on the lands of the do- Statement 
fondant company for work done by them in excavating the base­
ment of a building being erected upon the same. The question 
for decision was whether or not this is work of such a character 
as entitles the plaintiffs to a lien.

Judgment was given for the plaintiffs.
C. C. McCaul, K.C., for the plaintiffs.
<>. .1/. Ri(ffjar, K.C., for the defendant.
Walsh, J. :—Under see. 4 of the Mechanics’ Lien Act a lien WeUh-,e 

is given for the price of work done upon “the construction, 
erection, alteration or repairs” of any building. Of course no 
lien can attach to the land for work done on a building unless it 
is of a class which can properly he described as either construc­
tion. erection, alteration or repairs. The basement is as much 
a part of a building as is the ground floor or any of the floors 
above it. The completed building consists of the basement and 
the superstructure. In the ease of a building whose basement 
is constructed hv being let into the ground, as is the case here, 
it can only he constructed bv the removal of the earth to the re­
quired depth from the area to he covered by the building. This 
may appear to he destruction rather than construction. If so 
it is destruction of the earth, hut construction of the basement.
With the removal of the earth and the laying of the floor where 
one is contemplated and the building of the walls which enclose 
it the basement is complete. Each one of these works is a sep­
arate and distinct act in its construction and each of them is 
essential to its < *te construction. In my opinion the work 
of excavating is a work of construction within the Act.

The fact was emphasized by Mr. Biggar that these words 
of the section apply to a tramway or railway as well as to a 
building and that by the words which immediately follow a 
lien is in express terms given for excavating in respect of a 
tramway or railway. The argument is made from this that if 
the work of excavating was intended to Ik* included in any one 
of the words “construction, erection, alteration or repairs,” it 
would not have been necessary to use the word “excavating” in 
the following sentence to ereate the right to a lien for that

9
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Waleh, J

Hass of work on a tramway or railway. If this following part 
of the section <1 only to a tramway and a railway this 
argument would have great force, but that is not the case. It 
deals with many classes of construction besides tramways and 
railways which are not covered by the earlier part. It covers 
mines, sewers, drains, ditches, flumes, or other works or im­
proving street, road or sidewalk adjacent thereto. It was neces­
sary to describe the different kinds of work in respect of these 
additional classes of construction for which a right to a lien is 
given, and they are “clearing, excavating, filling, grading, 
track-laying, draining or irrigating.” If the word “excavat­
ing” had not been used there would not have been given any 
right to a lien for that kind of work in respect of any of these 
added classes of construction, for none of the other words used 
to denote the various works is broad enough to cover the work 
of excavating. There was, therefore, the absolute need to use 
that word to create a lien for that kind of work with respect to 
the different kinds of construction thus specified other than a 
tramway or railway. If the word “excavation” had been used 
in the earlier part of the section the word “excavating” would 
still have been required in the second part of it to cover these 
other classes of construction. I think, therefore, that its use 
in the section in its present form cannot have the effect con­
tended for by Mr. Bigger. It is true that if the word “con­
struction” includes, as I think it does, the work of excavation 
the use of the word “excavating” is. so far as a railway or tram­
way is concerned a repetition of that word, but it is a repeti­
tion which was absolutely necessary to create the right to a lien 
for that kind of work upon all of the other Hasses of construc­
tion so specified.

This is hardly a ease for the ion of the maxim “cx-
pressio uni us exclusif) alteringbut even so I think that the 
words of Wills. J., m Colquhoun v. Brooks, 19 Q.B.I). 400, at 
406, in discussing that maxim might be applied here. He says :— 

The failure to make the "exprenHio" complete very often arisen from 
accident, very often from the fact that it never struck the draftsman that 
the thing supposed to be excluded needed specific mention of any kind.

This remark was concurred in by Lopes. L.J., in the same 
ease. Colquhoun v. Brooks, 21 Q.B.D. 52, at 65. I do not think 
that it ever occurred to the draftsman of this Act, that in order 
to give the right to a lien for work done in the construction of 
the particular part of a building known as the basement the word 
“construction” was not broad enough and that the additional 
word “excavation” should bo employed.

In my judgment the plaintiffs are entitled to a lien in re­
spect of this work.

Judgment for plaintiffs.

4

57



INDEX OF SUBJECT MATTER, VOL. XII., PART 4
(For Table of Cates Reported see end of tbit Index.)

Appeal—Measure of damages— Workmen’s Compensation
Act—Increasing the amount on appeal........................  647

Assignment—Priorities between assignees—Assignment 
of interest of vendee in contract for sale of land—
Knowledge of vendor—Subsequent assignment.........  577

Assignments pur creditors—Who may be assignee Com­
pany as such ................................................................. 738

Bigamy—Proof of foreign marriage—Certificate of for­
eign Court ......................................................................  648

Bonds—Public officer—Guaranty company bond—Defence
—Increasing duties of officers........................................  630

Bonds—Publie officer—Guaranty company bond—Re­
newals—New bond .......................................................  630

Brokers—Real estate brokers—Compensation—Failure to
complete ......................................................................... 582

( arriers—Injury to street ear passenger—Allowing time
to alight—Sudden starting of cur.....................................620

Carriers—Liability of railway to caretaker of stock—Re­
duced fare—No privity between caretaker and rail­
way—Liability, stipulation as to................................. 606

Constitutional law—Regulations of business—Prohibit­
ing white females frequenting or being employed in
places kept or managed by orientals............................. 656

Contracts—Meeting of minds—Variance—Evidence to
shew ................................................................................ 621

Contracts—Part performance—Entire contract — Re­
covery ...............................................................................  640

Corporations and companies—Liability of officer—Acts
beyond authority—Giving option for sale of business. 685 

Corporations and companies—Power to contract—Exe­
cutory contract not germane to purpose of incorpora­
tion—Seal ...................................................................... 758

Corporations and companies—Powers of managing dir­
ector ................................................................................ 685



Index of Subject Matter.ii

Criminal law—Accessory as such—Accomplice..................  678
Damages—Breach of contract—Exclusive sales agency—

Measure ............................................................................... 613
Damages—Injunction—Wrongful issuance—Scope of.... 652
Damages—Injunction undertaking—Wrongful issuance—

Triviality—Remoteness .................................................... 652
Damages—Injury to business—Measure—Collapse of

water tank—Liability of landlord................................... 750
Damages—Marine torts—Obstructing navigation—Dis­

credit to boat line—Inability to make trips—Re­
moteness .............................................................................. 611

Damages—Marine torts—Obstruction of navigation—In­
jury to future prospects—Remoteness........................... 612

Damages—Measure of—Workmen's Compensation Act
(Que.) ................................................................................. 647

Deportation—Lack of funds—Sufficiency of order.......... 610
Disorderly houses—Inmate of—Man as.............................. 639
Elections—Disputed ballots—Duty of whom to count... 598 
Elections—Disputed ballots—Power of District Court

Judge to count in first instance..................................... 598
Electricity—Injury from—Destruction of building by 

fire—Crossed wires—Negligence—Lack of safety de­
vices ..................................................................................... 675

Eminent domain—Rights and remedies—Compensation 
for riparian rights—When common law remedy not
superseded ......................................................................... 767

Evidence—Bigamy—Proof of second marriage—Suffi­
ciency .................................................................................. 648

Evidence—Burden of proof—Action on guaranty com­
pany bond—Defence—False statements accompany­
ing application for bond................................................... 630

Evidence—Confessions or admissions—Proof that volun­
tary ..................................................................................... 626

Evidence—Criminal offence—Circulating obscene printed
matter—Onus to shew subservience of public welfare. 710

Evidence—Fraudulent conveyance — Presumption of
fraudulent intent—Meagreness of indebtedness............  702

Evidence—Marriage license issued in United States— 
Authentication 648



Index of Subject Matter. iii

Fraudulent conveyances—Intent—Presumptions..........  702
Highways—Defect in sidewalk in police village—Lia­

bility of township for...................................................... 623
Homicide—Instructions to jury—Evidence of accomplice

—Corroboration .................................................................  678
Husband and wife—Agency of husband—Scope—Con­

tract for sale of wife’s land............................................. 762
Injunction—Interim—Granting—Balance of convenience

—Compensatory damages ............................................... 620
Injunction—Trespass to real property—Adequacy of

legal remedy....................................................................... 652
Insurance—Fire—Variance from statutory conditions

Vacancy — Reasonableness............................................  645
Insurance—Indemnity insurance—Subrogation — Liabil­

ity for sprinkler leakage—Payment of loss to ten­
ant—Liability of landlord—Negligence........................... 693

Insurance—Statutory conditions—Variation — Destruc­
tion of property by forest fires—Reasonableness........ 645

Interpreter—Criminal trial—Immaterial omissions—Ef­
fect ......................................................................................  626

Landlord and tenant—Liability of landlord for defective
premises—Fall of water tank.........................................  750

LandIjOKD and ten xnt—Recovery of possession—Sum­
mary proceedings ............................................................ 758

Land titles—Plans—Alteration — Sub-division of land
into city lots .................................................................... 740

Laundries—Regulation as to employees—Business con­
ducted by orientals—Constitutional law........................ 656

Limitation of actions—When statute runs—Lien note.. 741
Lous and logging—Obstruction to navigation.............. 580, 611
Mandamus—Subject of relief—Election—Performance of

duty by returning officer................................................... 598
Master and servant—Assumption of risk—Scope of em­

ployment—Engaging outside of duties.......................... 705
Master and servant—Liability for injury to servant— 

Workmen's Compensation Act—Notice of injury— 
Death of servant—Right of “defendants’’ under not­
ice given by servant...................................................... 642



IV Index of Subject Matter.

mi'1

Master and servant—Liability for injury to servant— 
Workmens Compensation Act—Notice of injury 
Failure to give—Excuse—Ignorance of legal rights.. 745 

Master and servant—Liability for injury to servant— 
Workmen’s Compensation A t—Notice of injury—
Right of defendants under notice by servant................ 642

Master and servant—Liability of muster for death of 
servant—Negligence of person having superintend­
ence—Starting machine while servant in position of
danger ............................................................................. 705

Master and servant—Methods of work—Liability for in­
jury to servant—Negligence—Starting dangerous
machinery—Signals—Duty to   705

Master and servant—Notice of injury—Failure to give
—Non-prejudice of employer—Effect ....................... 745

Master and servant—Superintendence—Who lias........... 705
Mechanics’ liens—Defences—Pleading — Nothing due

contractor .........................   691
Mechanics’ liens—Enforcement — Notice — Necessity—

Sub contractor furnishing labour and materials.......  691
Mechanics’ liens—For constructing streets in undedi­

cated plat ....................................................................... 669
Mechanics’ liens—For conveying material to structure.. 669
Mechanics' liens—For hire of teams and drivers............ 669
Mechanics’ lien—Right to lien—Sub contractor furnish­

ing labour and materials—Statutory notice of lien
claim for materials ........................................................ 637

Municipal corporations—Action against corporation—
Right to intervene in defence—Status of ratepayer.. 683

Municipal corporations—Incorporation — Police village
—Powers of county council—Titra vires...................... 623

Neolkiencb—Dangerous agencies—Defective cartridges
—Liability of seller........................................................ 588

Obscenity-—Offence—Circulating obscene printed matter
—Defence—Subservience of public welfare ................ 710

Obscenity—Offence—Circulating obscene printed matter 
—Subservience of public welfare—Excess in state­
ment ................................................................................. 710

2



Index ok Subject Matter.

1'arties—Action by town solicitor—Right of mayor to
intervene—Condition as to costs....................................  683

Parties—Intervention of mayor—Locus standi of a rate­
payer .............................................................................. 683

Perjury—Evidence through interpreter—Substance of
answers transcribed .......................................................  626

Principal and agent—Sales agency—Right of principal
to make independent sale............................................ 613

Specific performance—Contract for sale of land—De­
fence not set up in statement ................. ................ 581

Specific performance—Contract for sale of land—Fail­
ure of vendee to tender deed and make cash payment. 753 

Trial—Homicide — Instructions — Evidence of accom­
plice—Corroboration .................................................... 678

Trial—Verdict—Special finding—Vagueness ................. 628
Trusts—Title of trustee to realty—Directions to convert

estate for distribution .....................................................  748
Vendor and purchaser—Rights and liabilities of parties

—Tender of deed—Duty of purchaser.................... 753
Vendor and purchaser—Sale of purchaser's interest—

Priority between assignees ............................................ 577
Waters—Interference with flow—Dam owned by foreign

and domestic companies—Lowering level of river___ 611
Waters—.Navigation—Obstructions —Diminution of flow

of river—Liability ....................................................... 611
Waters—Obstruction to navigation—Rooms and logs—

Delaying passage of boats—Liability............................... 580
Waters—Right of riparian owner to access to navigable

water—Marshy ground intervening............................... 734
Wills—Requests—Condition forfeiting if minor legatee

elects to live with parent—Duration........................... 584
Wills—Legacy—Corpus—Payment -Request to woman

free from control of husband........................................ 584
Will»—Legacy—Corpus—Payment to unmarried woman

—Request free from control of husband ................... 584
Wills—Remainders — Request to survivors of class _

Vesting .......................................................................... 584





CASES REPORTED, VOL. XII., PART 4.

Arnprior (Town) v. V.S. Fidelity mid Guaranty
Co.................................................................................. (Ont.) 630

Baxter v. Bradford ..................................................... (B.C.) 581
Beck v. Duncan (No. 2)...............................................(Sa*k.) 762
Bogh Singh, R. v.............................................................(B.C.) 626
Breed v. Rogers............................................................... (Ont.) 620
Bruno v. International Coal & Coke Co...................... (Alta.) 745
Canadian Loan & Mercantile Co., Ltd. v. Lovin.... ( B.C.) 582
Clearwater Election, Re (No. 2) ............................. (Alta.) 598
Colonial Development Co. v. Beech ......................... (B.C.) 738
Corning v. Yarmouth (Town) (No. 3).......................(N.8.) 683
Curry v. E.M.F. Co. of Canada, Ltd.......................... (Ont.) 613
Darke v. Canadian Gen. Klee. Co. (No. 2).................(Out.) 705
Dorchester Electric (X v. Roy ................................. (Que.) 767
Douglass v. Bullen ..................................................... (Ont.) 652
Eastern Trust Co. v. Fraser.........................................(N.S.) 584
Fitzgerald v. Williamson ........................................... (B.C.) 691
Gardner, Re ................................................................... (N.S.) 610
Harris v. Westholme ................................................... (B.C.) 640
Hill v. Rice Lewis & Son, Ltd...................................... (Ont.) 588
Hutchins, R. v.................................................................(Sask.) 648
Irvin v. Victoria Home Construction Co....................(B.C.) 637
Keddy v. Daurey (No. 2) ......................................... (N.S.) 621
Knowles, R. v.................................................................. (Alta.) 639
Land Registry Act and Canada Realty Syndic ite,

Ltd...............................................................................(B.C.) 740
McElmon v. B.C. Electric R. Co.................................. (B.C.) 675
McGovern v. Montreal Street R. Co.......................... (Que.) 628
Merritt v. Toronto (City) ......................................... (Can.) 734
MofTatt v. Crow’s Nest 1‘ass Coal Co. (No. 1)....(B.C.) 642
MotTatt v. Crow’s Neat Bass Coal Co. (No. 2)............(B.C.) 643
Montreal Street R. Co. v. Marins...............................(Que.) 620
Murphy v. McGihhon .................................................(N.S.) 748
Peterson v. Garth Co...................................................... (Que.) 647



Cases Reported.viii

Picard v. Revelstoke Saw Mill Co............................ (B.C.) 685
Pratt v. Connecticut Fire Ins. Co..............................(B.C.) 645
Quong Wing, R. v.......................................................fSaak.) 656
Rainy River Nav. Co. v. O. & M. Power Co.............(Ont.) 611
Rainy River Nav. v. Watrous Island Boom Co....... (Ont.) 580
Ratz, R. v.....................................................................(Sask.) 678
Rex v. Bogh Singh .................................................(B.C.) 626
Rex v. Hutchins .......................................................(Sask.) 648
Rex v. Knowles ........................................................ (Alta.) 639
Rex v. Quong Wing................................................... (Sask.) 656
Rex v. Ratz .............................................................. (Sask.) 678
Rex v. St. Clair .........................................................(Ont.) 710
Robinson v. Grand Trunk R. Co. (No. 3) ...............(Can.) 696
St. Clair, R. v...............................................................(Ont.) 710
St. Lawrence Realty Co. v. Maryland Casualty Co. .(Que.) 693
Scharf v. Warner .....................................................(Sask.) 577
Smith v. Bertie (Township) ....................................(Ont.) 623
Snell v. Brickies .........................................................(Ont.) 753
Sun Electrical Co. v. McClung................................ (Sask.) 758
Vannatta v. Uplands ............................................... (B.C.) 669
Whitford v. Brimmer ...............................................(N.S.) 702
Willoughby v. Wainwright ..................................... (Man.) 741
Wolff v. Mackay .........................................................(Que.) 750



12 DIE.] Scharf v. Warner. 577

SCHARF v. WARNER

Saskatchewan Supreme Court. Trial before lAimont. J. July !*. IHI.'I.

1. AsKKiX MEATS (§111—2(11—PRIORITIES HKTWHX ABBIUXKKH AsNHiX 
MENT OF INTEREST OF VENDEE IX ('OXTRACT FOR HALF OF I.XNI)—
Knowledge of venik>r—Sibhkqit: vr ahsionment.

Where the plaintiff to the knowledge of the vendor, in eoiiHidenitioii 
of an assignment to him of the vendee’s interest in a contract for the 
s;ile of land, furnished the latter with money to make his first pay­
ment, and the plaintiff covenanted in consideration of the acceptance 
of the assignment by the vendor without a formal execution of it. to 
make future payments as they lieeaine due. the rights of the plaintiff 
in the land are entitled to priority over those of ,i third person who, 
without the knowledge of the plaintiff, advanced the vendee money 
for a sulwe<|iient payment and received as security an assignment of 
his interest under the contract, in which the vendor joined without 
disclosing the prior assignment ; although the plaintiff’s rights will he 
on condition that he make the payments as lie had covenanted to do.

Action to declare a lien by virtue of an assignment of the 
interest of the vendee in a contract for the sale of land.

A conditional judgment was given for the plaintiff.
(i. E. Taylor, and IV. E. Seaborn, for plaintiff.
7. A. dross, and It. IV. Hugg, for defendants Bushy, Daniels 

and Frost.
N. Craig, for defendant Warner.

La mont, J. :—In March, 1911, the defendant Warner pur­
chased from the defendant Bushy the southeast quarter and the 
east half of the southwest quarter of section 17, township 12. 
range 23, west of the 2nd meridian, for $9,600. payable $2,000 
in cash and the balance in three equal annual payments, with 
interest at 7 per cent, payable on January 1. in each of the years 
1912, 1913, and 1914. An informal agreement to this effect 
was drawn up and signed. Warner made a deposit of $50. hut 
was unable to raise the balance of the $2,000 cash payment. 
It was then agreed between the parties, that, if Warner would 
pay the further sum of $550 in cash. Bushy would give him 
three months to raise the balance of the $2,000. Warner paid 
the $550. Before the expiration of the three months Warner 
approached the plaintiff for assistance in making the balance 
of the $2,000 payment. The plaintiff agreed to advance the 
money if Warner would assign to him his interest in the land 
and in the crop which Warner had put in on the land. To this 
Warner agreed, and on June 14, 1911. a formal agreement of 
sale between Busby and Warner was drawn up by one (j. R. 
Morse, a solicitor acting for all parties. Morse also drew up 
an assignment to the plaintiff of all Warner's interest under 
the contract. The plaintiff was not present when Busby and

SASK.

S.C.
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July 9.

Statement

Limoni. J.
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Warner executed tlio agreement of sale in Morse's office, but he 
had left his own cheque for $1,400 in Morse’s hands to be given 
to Busby on the execution by him of the agreement of sale to 
Warner and the execution by Warner of the assignment to him 
self. The documents were all executed, and Morse handed to 
Busby the plaintiff’s cheque. The assignment from Warner to 
the plaintiff contained a clause by which, in consideration of 
the assignment being accepted by Busby, which acceptance 
could he without any formal execution of an assignment by 
him. the plaintiff covenanted and agreed to pay to Busby the 
purchase money as and when the same became due under War­
ner's agreement. The next payment fell due on January 1. 
1812. Prior to that date Warner had approached the defend­
ants Daniels and Frost for an advance of the amount necessary 
to make the payments. They agreed to endorse his note to the 
hank for the amount required, and thus enable him to obtain 
the money, on condition that he would assign to them all his 
interest in the land under his contract with Bushy as security 
for the amount of the note and an additional sum of $300 which 
he had agreed to give them as a bonus. Warner agreed to this, 
and an assignment of his interest in his contract from Busby 
was made to the defendants Frost and Daniels, in that assign 
ment Bushy joined. On hearing of this assignment the plain 
tiff brought this action, and seeks a declaration that he has a 
good and valid lien on the land in priority to any claim on the 
part of Daniels and Frost. For the defendants it is contended 
that as they obtained the approval of the defendant Busby to 
the assignment, thus giving them a right to call for the legal 
title, their equity is a superior one to that of the plaintiff. For 
the plaintiff it is contended that, as Busby had actual know 
ledge of the plaintiff's assignment, his approval of the assign 
ment to Frost and Daniels was a fraudulent action on his part, 
and therefore cannot be relied on to give Daniels and Frost i 
better equity than that of the plaintiff, and that as the plaintiff’s 
assignment was first in time, it should prevail.

That Bushy bail actual knowledge of the assignment of 
Warner's contract to the plaintiff is in my opinion established. 
Morse, who witnesses the signature, is an witness,
and he swears positively that lie told Bushy the contract was b< 
ing assigned to the plaintiff. Furthermore the circumstances 
testified to by Morse as leading up to his telling Busby arc e\ 
actlv what one would expect to take place in such a case, and 
they lend colour to the correctness of Morse’s tiwtimony, which 
I accept. Having actual knowledge of the assignment by War­
ner to the plaintiff of all Warner's interest in the land, his a. 
eeptance of the plaintiff’s cheque for part of the purchas.

88^740
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money was an approval by him of tin* assignment to tin* plain­
tiff ; and his subsequent approval of another assignment to 
Frost and Daniels could not avail to deprive the plaintiff of his 
prior right. Such approval on Busby's part as against Frost 
and Daniels could be nothing less than fraudulent, entitling 
them to set aside the transaction and to obtain from Bushy 
a return of the payments which he obtained by virtue of such 
approval. At the trial, counsel for Frost and Daniels stated 
that they did not desire to obtain possession of the land, but 
only sought a return of the payments made or guaranteed by 
them. In so far as the two payments of purchase-money and 
interest made by them to Busby are concerned, they are entitled 
to have them returned. The plaintiff in his assignment coven­
ants to pay Bushy the instalments of purchase-money as the 
same became due. This lie has not done. If he pays these in­
stalments and interest, the moneys advanced by Frost and 
Daniels can be returned to them. In so far as the bonus of i^lOO 
is concerned they will have to look to Warner or to the interest 
which lie has in tin* land after satisfaction of the plaintiff's 
claim.

There will, therefore, be a reference to the local registrar to 
ascertain the amounts which under his assignment is due from 
the plaintiff to Bushy. If within sixty days from the registrar’s 
report the plaintiff pays into Court the amount so found to be 
due there will lie a declaration that the plaintiff has a lien upon 
the land for tin* amount set out in his assignment and the other 
payments made by him in priority to any claims on the part of 
Daniels and Frost. In that case the defendant Bushy, who has 
caused the whole litigation by his act in consenting to the assign­
ment to Fr-wit and Daniels after approving, as I have found, of 
the assignment to the plaintiff, will pay the plaintiff's costs. If 
the does not pay such amount into Court within sixty
days his will In* dismissed with costs as against Frost
and Daniels. If the plaintiff pays the moneys found to he 
due into Court, no much thereof as represents the purchase- 
money paid by Frost and Daniels to Warner under Warner’s 
assignment to them, with interest thereon, may be paid out to 
the order of these thro*» defendants, and the balance to the de­
fendant Bushy. If further directions are necessary, application 
may lie ' to me then ‘‘or.

SASK.

S. C. 
191.1

T.amont. J.

Judgment accordingly.
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ONT. RAINY RIVER NAVIGATION CO. v. WATROUS ISLAND BOOM CO.

S.C.
1013

Ontario Supreme Court. Trial before Hritton, ./. July III. 11113.

1. Waters i § 1 C 5—52 ) —Obstruction to xavioatiox—Booms and logs—

July 111. Dei.ayi.xo passage of imiath—Liability.
The right to Hunt or drive logs tlown a mivigahlc river where eon- 

tluetetl without negligence or wilful olwtruction is ei|ttal to the right of 
navigation; and a boat-owner whose boat i* detained in its course by 
a Ikmiiii of logs is not entitled to demand more than that an ojietiing 
he made within a reasonable time for the boat to proceed.

Statement Action for damages for delays occasioned the plaintiff's 
steamboats by saw-logs and booms of the defendant in a navi­
gable stream.

The plaintiff company alleged that the defendant com­
pany. on or about the 18th June, 1911, by their saw-logs 
floating on Rainy River, and by their booms used to 
gather and keep the saw-logs in control, delayed the steamer 
“Agwinde,” belonging to the plaintiff company, for several 
hours when on her regular route in navigating Rainy River; 
that the same steamer, on her return trip, was in this way 
delayed for several hours; and. again, that the same steamer was 
similarly delayed on the 23rd, 24th, 25th, and 27th June. It 
was charged that the defendant company placed piers in the 
middle of the channel, which further obstructed and delayed the 
“Agwinde,” by reason of which the plaintiff company sustained 
damage; and a claim was made for $10.000.

/. F. 11 (limitth, K.C., and A. />'. Rartlrlt, for the plaintiffs.
(ilyn Osier, for the defendants.

Britton, J. Britton, J., said that in this case there was no evidence that 
the defendants erected piers in Rainy River, or that any pier in 
such river so ol>st meted navigation as to delay the steamer “Ag- 
winde”as charged; that the defendant company in floating its 
saw-logs, and in using the boom or booms as it did. was using tin- 
river in a reasonable way. in all the circumstances, and that there 
was no wilful or wrongful olwtruction of navigation; that the de­
fendant company so opened its booms and so moved its logs as 
to inconvenience the steamer of the plaintiff company as little 
as possible; that it did all that could reasonably be expected in 
making way for the steamer. The defendant company was not 
guilty of any negligence or of any wilful wrongdoing; and tin- 
plaintiff company, although delayed for a short time on certain 
occasions when passing th< logs, did not incur any appreciable 
or measurable damage by i ason thereof. The defendant com 
pany’s logs had, subject to reasonable limitations, an equal 
right upon the river with the steamer. The steamer must be so 
navigated and used as not measurably to prevent the defendant
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company from keeping together and moving the saw-logs to 
their destination. The defendant company must not so fill 
the river with logs and booms as to prevent navigation by the 
steamer; there must be give and take. In this ease the defend­
ant company's servants made the openings within a reasonable 
time and gave the plaintiff company reasonable facility in navi­
gating the steamer. The plaintiff company's claim in this action 
was quite inconsistent with the claim in the other, where dam­
ages were, at least in part, sought for detention of the same 
vessel, covering the same period, because of keeping back the 
water necessary for navigation purposes. Action dismissed with 
costs.

Action dismiss! 11.

BAXTER v. BRADFORD

Iti ilixh 1'nl u in bin Court of Appeal. M aril a an hi. (•.,/. |„ Irvin a. a ml 
Mm lin. JJ.A. .hi nr 2.1. 11» 1.1.

I. Spec ific performance ( | I K 1—30)—Contract fur sale of land— 
Defence not kkt vp in statement.

Specific per forum m-e of a contract for the Hale of Ininl will not In­
dented to the purchaser on the ground that an uncon*cloiutlile ad van 
tage was taken of the vendor, or of inadequacy of consideration, where 
the statement of defence admit* that the defendant* had awked the 
plaint itr to carry out hi* agreement and *et* up in a newer to the 
action that he had then refn*ed to complete the purelia-M-.

Appeal by the defendant from a judgment for the plaintiff 
in an action for the specific performance of an agreement for 
the sale of land.

The appeal was dismissed.
IV. ,/. Taylor, K.C., for the defendant, appellant.
/«'. .1/. Macdonald, for the plaintiff, respondent.

Macdonald, C.J.A.:—I think the appeal must lie dismissed, 
I have some doubt as to the question of inadequacy of con­
sideration as shewing unfair dealing on the part of the defen­
dant. but in view of the fact that in the statement of defence the 
defendants say that the plaintiff refused to carry out the bar­
gain when performance was demanded on his part, it seems to 
me that is an end of it. They cannot say they were taken ad­
vantage of; they cannot say that now after the son has had an 
'Opportunity of consulting his father. They said. “We wanted 
you to carry out this bargain and you didn't do it."

Ikvinu. and Martin. JJ.A.. agreed.

Appeal dismissed.
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BC. CANADIAN LOAN & MERCANTILE CO. Ltd. v. LOV1N.

C. A. 
1013

Hiilish Columbia Court of Appeal. Macdonald, C.J.A., Irviny, Martin, 
and (lallihcr, JJ.A. June 24, 1013.

1. Mhokkhh (|I1 B2—10)—Real estate broker»—Cosii»ensatiox—Fail-
I RK IX» COMPLETE.

Where nil employee of a real estate brokerage votnpany having pro- 
jK*rty listed for sale, hit rod need a probable buyer who paid for a ten- 
day option signed by the owner’s representative or agent, and on the 
option holder eleeting to buy within the limited period it was dis- 
covered that the owner himself had sold the piopcrty in the interval, 
and the eompany's emphtyee rewived from the owner's representative 
a sum of money in lieu of commission as compensation for having lost 
the sale of the property, the money so paid must be accounted for to 
the brokerage company without deduction for any |wyment thereout 
made by the employee to the option holder without the company's 
authorization. 1 l’ir Macdonald. V..I.A., and Martin. J.A.I

Statement Appeal by defendant from the judgment at trial in favour 
of plaintiff for money had and received. One Wright, listed 
the property in question with the defendant. There was no 
sale, however, up to the time the defendant entered the plaintiff 
company’s employ. Subsequently defendant made another ar 
rangement with Wright, as to the price of the property, and 
secured a conditional contract of purchase from one Cohen on 
option to the latter, for ten days for which Cohen paid Wright 
$5. Two days later Wright's principal (the owner) sold to 
other parties. Wright then paid defendant $250, and obtained 
hack the option given Cohen. Defendant then paid Cohen the 
$250 less $15 retained for his services.

M. H. Jackson, for the plaintiff, respondent.
/>. S. Tait, for the defendant, appellant.

Mecdonild.
C.J.A.

Macdonald, C.J.A. :—I think the apj »al should he dismissed 
There is no question about it that this listing was obtained by 
the defendant for his employers, the plaintiff. He was told to 
push the sale of the property, and suggested that some adver­
tising be done by the plaintiff ; he was told that it was a matter 
that should Is* energetically put upon the market. He says that 
he went to Cohen, got $5 from Cohen, obtained an option from 
Wright for Cohen on payment of a deposit of $5, Afterwards, 
when Cohen was ready to pay the balance and take up his op 
tion, it was found that the owner, on whose liehalf Wright pur 
ported to have given the option, had sold the property to some 
one else. Defendant then asked Wright what was to be done 
«front it, and Wright told him to bring the option. The option 
was brought and Wright offered to pay $250 for services. That 
is what Wright says, and that is what Lovin says in the docii 
ne lit he signed at that time. The learned trial Judge chose to 
believe that those were the true facts, that is to say, what was
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stated by Wright and in the receipt signed by Lovin. I don’t 
think 1 could disagree with his finding of fact. He saw the 
witnesses. He is the best judge of that—having the advantage 
of seeing the witnesses and their deportment in the box. That 
being so. his judgment ought not to be disturbed. The $250, ac­
cording to that finding, were paid for services performed by Mr. 
Lovin in and about this option ; perhaps, not strictly a commis­
sion, but in lieu of commission he lost for the sale of the pro­
perty over his head. Being in the ei / of the plaintiffs, he 
was bound to account for what he received, and the learned trial 
Judge says he was to account for the $250. I cannot say that the 
learned trial Judge was wrong in finding the facts as lie did.

Irving, J.A. :—I would allow this appeal. The plaintiff's 
claim never fell within the terms of the defendant’s retainer, 
unless possibly to the extent of $15. There is no doubt the de­
fendant introduced the matter to Cohen and obtained for him 
an option, and that the deal fell through under such circum­
stances that Wright or his principal might have found them­
selves involved in a lawsuit. Wright settled that possible law­
suit by paying $250. That sum was really paid to settle Cohen’s 
claim—not the plaintiff’s—because Cohen was the only person 
who had any cause of action against him. Wright says that it 
was for Lovin’s time. Well, he may have been influenced by 
that, but what Wright says is in contradiction to what Wright 
did. Wright could have paid Lovin for his time by giving him 
a cheque for $250, but we know that he would not pay until his 
option contract was returned to him, and all danger of a law­
suit had disappeared. I have no difficulty in dealing with what 
the County Court Judge has fourni. What Wright paid the 
$250 for was to settle Cohen’s claim, and Cohen had. in turn, 
to settle with his broker, the plaintiff.

For these reasons it does not seem to me that this settlement 
for $250 was within the defendant’s retainer. But for obtain­
ing that settlement, what would be a fair commission for Cohen 
to allow him? $15 I think would be fair. The defendant, hav­
ing regard to the fact that the plaintiff was entitled to a per­
centage, would not be entitled to receive from the plaintiff as 
much as $10 out of the $15. If I had been the County Court 
Judge I think I would have held that the plaintiff had mis­
apprehended the facts of the case, and it was not really within 
the agreement. I would have dismissed the case. It may well 
lie that there are reasons justifying the plaintiffs in dismissing 
Lovin for undertaking work of this kind, but this claim ought 
to have been dismissed.

M xrtin, J.A. :—It is obvious that the plaintiff is entitled to 
something, and I think the trial Judge has taken the broad and
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B.C. proper view ol’ this ease by giving judgment for the full amount, 
ç A in my opinion the appeal should he dismissed.
1013 Galuhkb, J.A.:—My brother Irving has put into words, I

Canadian thnk, my view of the matter, very much along the lines I 
Mkim A.vrn e 8UWestet^ to Mr. Jackson at the close of his address. It seems 

Co. to me it centres all round what the money was paid for, and in 
f. that I think, when we take everything into consideration, we arc 

Ixfux. not a|(erjngf jn al,y way, the finding of the Judge. I would 
oaiiiher, j.A. allow the appeal.

The Court being equally divided, 
the appeal stood dismissed.

N. S.

s.c.
191.1

EASTERN TRUST CO. v. FRASER.

Nom Neotin Supreme Court, tiro ha in, E.J. May 3, 1913.

1. Wills (8 111 U 9—166)—Remainders—IIe^uest to survivors or clash
—Vesting.

1 'n<ler a bequest of a remainder to a flans providing that, if any 
of the class shall die. hi* or her share shall lie divided among the 
survivor*, the right of survivorship become* fixed at the termination 
of the life estate.

| UuililiMim v. Chapman. 1 .1. & H. 470. 478; Wiley v. Ckanteperdru. 
I 1H041 1 lr. R. 209 ; White v. Baker, 2 IM1. K. A .1. 55, 03; and 
Pickirorth, [ 181M1) 1 Cb. 642, referred to.]

2. Wills <| III H—170)—Legacy—Coma — Payment—Request to
WOMAN TREE EHOM CONTROL OK IIV8BAXD.

The corpus of a legacy that was given a woman free from the eon 
tml of her husliand. if married, cannot lie paid her during coverture, 
where the ♦ esta tor directed that the fund out of which the legaev 
was payable should be placed in liank for the lienellt of the several 
legatee*.

I Foot v. Foot. 15 Can. S.V.R. 699, and Tullelt v. Armstrong, 1 Beav. 
1. 4 Myl. A C. 377, referred to.]

3. Wills <I III H—170)—Legacy — Corpus — Payment to unmarried
WOMAN—ItEijt EST TREE t ROM (XIXTROI. OK IIU8BAXD.

A woman, if unmarried at the termination of a life estate, is en 
titled to the corpus of a fund lieipienthed her free from the control of 
her husliand. if married, where the testator directed that the fun I 
should lie placed in hank for the lieneflt of the several legatee*; a I 
though, if at the time of payment she was about to be married, a dif 
ferent question would arise.

[ Wright v. Wright. 2 .1. A H. 647, 655. referred to.]
4. Wii.lh if III 0 4—1371—ItEquEHTs—Condition korkeitixg ik minor

LEGATEE ELM TH TO LIVE WITH PARENT—DURATION.

A condition that a gift to a testator’s grandchildren should lie for 
feited if. at the death of the grandmother, with wIkmii they wen- 
living at the execution of the will, they should elect to reside with 
their father, is limited to the period of minority of such legatee-.

|Jeffreys V. Jeffreys. 84 L.T.N.-8. 417. referred to.]

Statement IIkakino of tin originating summons for a declaration of tin* 
rights of parties entitled under the last will of George Watson.
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E. l\ Allison, for the trust company.
,/. A. Chisholm, K.C., O’Mullin, amt ./. L. HarnhiU, for par­

ties entitled.

N. S.

S. C. 

1913

Graham. E.J.:—Upon an originating summons I have to Kabth«\ 
construe the following provision of the will of the late George lRl*T(a 
Watson, of October 3, 11100. Franks.

1 bequeath to my wife Relieve» all my real an.I per.sou.il projierty with orah*m. k.j. 
money on interest and alao in bank for lier own u*e during her lifetime.

The property on Upper Water street she is authorized to sell. To my 
three grandchildren, daughter* and son. namely, Reltecca W„ Ida X'.. and 
Arthur Fraser, children of my deceased daughter Rebecca Fraser, I be­
queath the proceeds of the sale of the within-named property with what 
ever money is in the hank at their grandmother's death ; is to he placed 
in hank for their benefit, and to lie free from all control or influence of 
their father or husband, if they should marry, and if either of them should 
die. his or her share shall go to the survivors. Rut, if their father, at 
their gra ml mother's death, shall come to claim them, and that they should 
lie willing to go with him, they will lose their share and will revert to 
my two granddaughters, Ktliel R. and Klma Rrinkman. At my wife's 
death, I bequeath to my daughter Helen A. Rrinkman the house now oc­
cupied by me. with all its appurtenances and $2.000 that is out on in 
terest. She is also to look after the welfare of the above-named grand­
children. Rebecca A., Ida V„ and Arthur Fraser, until they are able to 
do for themselves. 1 appoint my wife sole executrix of this my last will.

There is a fund of #4,449 arising from the sale of the Upper 
Water street property. The three grandchildren survived their 
grandmother, and are all over 21 years of age. Rebecca, too. 
has inter married with one McLaughlan. The Eastern Trust 
Company was appointed trustee before the death of the grand­
mother, in her place, she having become too aged to hold that 
position. In the first place, I am of opinion that the provision 
does not mean that whoever of the three children lived the 
longest, was to take the capital. The testator u 1 the plural 
“survivors," and that contc that there might be more
than one at the time of survivorship. 1 think that the period 
of survivorship was to be fixed with reference to the death of 
the grandmother. The testator seems to have meant that if 
either of the grandchildren should die during the lifetime of 
the grandmother, then the survivors should take the share that 
the one who died would have taken.

I refer to Maddison v. Chapman, 1 J. & II 470, at 478; Wiley 
v. Chante perdrix, f 1894 ] 1 Ir. R. 209; White v. Baker, 2 DeG.
F. & J. 65, at 63. and Be Vickuorth, 118991 1 Ch. 612.

Then there are trusts to he performed after the death of 
the grandmother, such as investment and so on. The testator 
apparently had in mind the possibility of the grandchildren be­
ing infants at the time of the death of the grandmother, and

9645
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he must have had in mind tin* possibility of the marriage of the 
girls and a desire to prevent the husbands interfering with the 
eontrol of the property when he provided for them taking for 
their separate use. As to the granddaughter who has married. 
Mrs. MeLaughlan. I am of opinion that the trustees would not 
be justified in paying over to her during coverture her share: 
Foot v. Foot, 15 Can. 8.C.R. 690; Tulhtt v. Armstrong, 1 Beav. 
1, 4 Myl. & C. 377.

Apparently there is a difference in the ease of Ida V., who 
is unmarried: Wright v. Wright, 2 J. & II. <>47, at 655. and the 
trustees might be compelled to part with the capital to her. I 
have no evidence before me as to the facts about her, but if sin 
is contemplating marriage presently with some person and is 
seeking to recover this share with a view to removing it from 
this provision before she marries, there might be a different 
consideration for the trustees. If she is wise, I think she will 
leave the share invested where it is and respect her grand 
father's intention, although ineffectual.

Nothing of this kind applies to Arthur Fraser, except, of 
course, the provision which applies to all three, namely, the 
forfeiture and gift over to the Brinkmans upon a certain con 
ilition.

That condition has given me some difficulty. But I think it 
would only be considered a reasonable condition if it would 
happen during the minority of any of the children. Because 
the control of a father lasts, under ordinary circumstances, un­
til, and in all cases ends, when the child attains the age of 
twenty-one years, after that they l°come emancipated, and the 
testator was, 1 think, contemplating a case of the grandmother 
dying during the minority of any of them. It would be un 
reasonable to extend the condition as applying to a period, sav 
when the young man became fifty.

A father could not very well come to claim him then, nor 
would the expression, “he willing to go to him” be apt in r«- 
spect to a person of that age. Then, taking the expression “at 
their grandmother’s death” as one terminus of the period 
and fifty years of age as the other, when could the Court sa\ 
with precision he is “willing to go to his father,” or lie has 
met his father or he is permanently residing with his father' 
The share now goes to the Brinkmans; that act was to work a 
forfeiture. I am of opinion that the provision construed with 
reference to a period subsequent to minority would be void for 
uncertainty. I refer to the case of Jeffreys v. Jeffreys, 84 L.T 
N.8. 417, Farwell, J„ and the cases cited—that was a case of a 
forfeiture and gift over if “she (the daughter) shall in any 
way associate, correspond or visit with any of my present wife's 
nephews or nieces.”



12 D.L.R.] Eastern Trvst Co. v. Fraser. 587

In oik* of these cases cited, there was said:—
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Even as conditions subsequent to defeat vested estates, they !• baser. 

must lie construed strictly, and to work a forfeiture there must ont»m. e.j. 
he shewn a breach of a defined line of conduct which the parties 
concerned must reasonably have known would work a forfeiture, 
and Farwell, J., continues: “Here, therefore, 1 think, the test 
is whether you can predicate with certainty what the individual 
may, or may not do.” Later, citing the ease: “There is great 
difficulty in saying that a forfeiture was incurred when the 
Court cannot clearly see what it was the testator meant.”

One avoids this uncertainty by restricting the condition in 
this case as applicable to a state of minority of the children 
upon the grandmother’s death, when a parent has a parent’s 
control over his children, and was exercising control, and not 
after the emancipation of the children.

For this reason 1 think the time for a breach of the alleged 
condition has passed and that the gift over to the Brinkmans 
cannot now take effect. The Brinkmans, who are parties, ap­
peared by counsel before me and good naturedly agreed to re­
lease any right if the three persons in question would undertake 
not to come under the influence of their father, who, I think it 
was stated, was resident out of the jurisdiction, and they were 
willing to so undertake. I think it is too difficult for me to pro­
vide the terms of any such undertaking in making a declaration.

I am of opinion that in the case of Arthur Fraser and in 
the case of Ida V., subject to what I have already said, the 
trustees arc justified in now paying over to each one his one- 
third share of this fund.

Trustees’ costs and one set of costs to the three children to 
In- paid out of tin- estate.

Ih elocution accordingly.

5
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1. Xboliuexck ($I B-—10)—Daxokbovs aokxcikh — Dkkkvtivk vast 
RIlKiKS—Li A lilt.ITT or HEI.I.KB.

A retail vendor is not answerable for personal injury sustained by tin* 
purchaser of a sealed In>\ of cartridges of a certain description and 
make, as tbc result of the Imx containing one cartridge «if a «litrerent 
kind ami of the explosion of the <>artridge after it had mi«*e«l tire 
lavaiise of its lieing the wnmg sine, where the plaintiff relie«l solely 
on hi* own judgment and not that of the vendor, in making the pur

[The Moorcock, UR. 14 P.D. (14. and Hamtpn v. Wood, |1«91] 2 Q.H. 
49H. applietl.]

Statement Appeal liy the plaintiff from the .judgment of Denton. Jim. 
Co.C.J., dismissing an action, brought in the County Court of 
the County of York to recover damages for breach of an implied 
warranty or condition upon the sale by the defendants of a box 
of cartridges to the plaintiff. One of the cartridges in the box 
proved to be defective or unsuitable for the purpose for which 
it was bought, and that was said to be the cause of an explosion 
by which the plaintiff was injured.

The appeal was dismissed.
Argument ,/. IV. McCullough. for the plaintiff, argued that the sale was 

one of goods by description, and that there was an implied 
warranty that each cartridge should correspond with the 
description.

J. I). Montgomery, for the defendants, argued that the 
plaintiff’s case rested entirely upon an implied warranty, and 
that no negligence on the part of the defendants had been eharg- 
ed, or established, and no liability made out at common law. 
The case at the bar comes within the 4th proposition in Jones v. 
Just (1868), L.R. 3 Q.B. 197, 202, which is decisive on the point. 
[Riddell, J., referred to Grocers' Wholesale Co. v. Bostoek 
(1910), 22 O.L.R. 130, 1411. Here there were no means of in­
spection, which was. as a matter of fact, refused.

McCullough, in reply, referred to Jackson v. 1 Vat son & Sons, 
[1909 ] 2 K.R. 193. 196: Drummond v. Van Ingen (1887), 12 
App. Cas. 284, 297.

Mulorti. C.J. March 18. Mulock, C.J. :—This ease was tried with a jury, 
and the learned trial Judge, after taking the opinion of the jury 
on certain questions, dismissed the action ; and from that judg 
ment the plaintiff appeals.

The facts arc as follows. The plaintiff went to Parry Sound 
to hunt deer, using for such purposes a 38-40 Winchester rifle. 
Before going, he purchased from the defendant company a box
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of cartridges intended for liis rifle. One of them proved unsuit­
able, being too small, and, not discovering its unfitness, the plain­
tiff put it in bis rifle, and, when aiming at a deer, snapped tin* 
rifle, but the cartridge, because of its unsuitable character, failed 
to explode. Thereupon he opened the breech, looked into the 
barrel, and, not seeing the shell, endeavoured to put in another 
cartridge; but, in doing so. the latter exploded and caused him 
injury, and for the damage thus sustained this action is brought.

For the plaintiff it was contended that the defendants were 
liable for breach of an implied warranty that each cartridge was 
suitable for the plaintiff’s rifle; also that it was a sale of goods by 
description, and that there was an implied condition that each 
cartridge corresponded with the description.

The first question to determine is. what was tin» contract be­
tween the parties? Did the plaintiff buy a number of cartridges 
contained in a sealed box, relying on an implied warranty on the 
part of the defendant company that they were each of a certain 
kind, or did he buy a specific article, viz., a sealed box, supposed 
to contain cartridges all of a certain kind, on his own judgment, 
not relying upon the defendants as to the contents of the box?

The onus is on the plaintiff to establish the implied warranty 
or condition, and such implication must rest on the presumed in- 
tention of tin- parties: Tht Moorcock ( lss'* . 14 P.D. <14. 68; or, 
as put in another way by Meredith, J.A., in Barbeau v. Pirjgott 
(1907), 10 O.W.R. 715: “Contracts are to l»e implied according 
to. not contrary to, the intention of the parties.”

Where it is a question of implied warranty, surrounding cir­
cumstances may be shewn in evidence in order to aid the Court 
in discovering the intention of the parties: Bchn v. Burnett 
(1863), 3 B. & S. 751 ; and those circumstances, together with the 
plaintiff’s evidence, make it. in my opinion, abundantly clear 
that what the plaintiff wished to buy, and did buy, was a sealed 
box of a certain design and description, and bearing on it a 
printed guarantee of the manufacturers (who are not the de­
fendant company), and supposed to contain cartridges of the 
kind desired by the plaintiff.

It appears that for some years the plaintiff owned a 38-40 
Winchester rifle, and had been in the habit of buying for it, by 
the In)x. a certain make of cartridge, viz., those manufactured by 
tin- Onion Metallic Company.

The boxes of 38-40 cartridge's put on the market hv that com­
pany had certain printed matter on their outside, and they 
corresponded in appearance, including the printed matter on the 
outside, with the box in question in this action.

One of these boxes, exhibit 4, was put in at the trial, and has 
on the upper side the following printed matter;—

ONT.

8. C. 
1913

Hill

Hick

Mulo k. C.J.



Dominion Law Hworts. |12 D.L.R.

ONT.

8.C.
1913

Hill.

Rice

Unlock, c.j.

“.38 Winchester 
“50 Central Fire Cartridges

“Ü.M.C. 40 grs. Powder
“U.M.C. .38 Winchester 180 grs. Bullet

“Manufactured by
“The Union Metallic Cartridge Co.

“Bridgeport, Conn., U.S.A.”
On each of three sides of the box, in large white letters, 

on a red circular background, are stamped the letters “U. M. C.M
On one side are the following printed words :—
“Adapted to .38 Winchester, Marlin, Colt, and other Rifles 

and Revolvers.
“Are sure fire and accurate.

“The U.M.C. Co.
“See guarantee on bottom of box.”

On another side are printed these words :—
“These cartridges are especially made for Winchester, Marlin, 
and Colt Rifles.

“They have been thoroughly tested in these arms for accuracy 
and penetration, and are guaranteed to he superior to any other 
brand on the market.

“Union Metallic Cartridge Co.”
And on the bottom is printed the following guarantee :—
“We hereby guarantee these cartridges, also the following 

arms when used with them, to the full extent of the makers’ guar­
antee. viz.. Smith & Wesson, Colt. Winchester, Marlin. Rem­
ington, Savage. Stevens, and all other properly constructed arms.

“Trade Marks Reg. U.S. Pat. Office.
“Union Metallic Cartridge Co.”

And on each end of the box. in large figures and letters, are 
printed: “.38 Winchester, U.M.C. Black Powder.”

The plaintiff had enjoyed several years’ experience with these 
goods, and in no case had he found a single defective cartridge 
in any box that he had purchased ; and, before going to Parry 
Sound, he decided to buy another liox, although having still on 
hand about half of a l>ox full.

Accordingly, he went to the store of the defendant company, 
who sold these goods, and there asked for. and got, another box.

The following is his evidence as to what transpired in con­
nection with the purchase :—

“Q. This is the kind of cartridge that yon asked for, is it 
not, and received (shews a box of 38-40 rifle cartridges) ? A. 
Yes, that Ls the kind of cartridge.

“Q. In a sealed box, like this! A. Yes.
“Q. Trade-mark ‘U.M.C.’ on it? A. Yes.
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“Q. 38-40 Winchester, centre-fire, cartridges? A. This is 
the same ns yours.

“Q. This is the same style of hox? A. As far as I know.
“Q. And this is the sort of cartridge you asked them for? 

A. I asked for 38-40 ritle shells.
“Q. And you got it ! A. Yes.
“Q. And you took this home with you! A. Took it home.
“Q. You said before that you asked for .38; it is the same 

thing? A. It is the same thing, 1 got the same anyhow.
“Q. This is what you asked for, is it not? A. Yes, that is 

what I asked for.
“(j. Union Metallic Company’s .38 Winchester? A. Yes.
“Q. They are guaranteed, these cartridges? A. Yes.
“Q. Guaranteed by the factory! A. Yes, sir.
“Q. You accepted that and took it with you! A. Yes.
“Q. And you did not open these cartridges when you pur­

chased them! A. No, I did not.
“Q. The person who sold them did not open them? A. 

No.
“Q. He had no opportunity of seeing them, had lie! A. 

No, no chance whatever, they were in a sealed hox.
“Q. That is what you expected to receive, a sealed box? 

A. Yes, that is what I wanted.
“(j. And you did not examine them until you got home? 

A. No, I didn’t examine them then.” (Box of cartridges put in, 
marked exhibit 4.)

“Q. You know that this ammunition has, possibly, the best 
reputation, possibly is the best ammunition in the world! A. 
Never found any fault with it.

“Q. Manufactured by reliable people? A. The first box 
1 lint I ever got from them that I ever hod any trouble with.

“Q. And these shells are well known to huntsmen and the 
trade! A. Yes, I think they are.

“(^. There is no judgment used in selling to you this box 
of cartridges? Just sold to you? A. Just sold to me.

“Q. As a can of tomatoes, or peas, or beans? A. Yes.
“Q. You asked for a box of these cartridges, and they were 

handed to you! A. Yes. There is a difference from a can of 
peas, there is a guarantee on that box.

“Q. They are different from a can of peas because they 
have a guarantee on the box? A. Yes.”

The Court; “You went to Rice Lewis and got this box, 
just before you went north! A. Just a few days before I went 
north.

“Q. What did you say when you went into the store? A. 
I asked them for a hox of 38-40 shells, and that is the shells that 
1 get
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Gave you a box just like that, exhibit 4? A. Yes.”
From the plaintiff's evidence, it appears to me clear that 

what he intended to purchase was a sealed box of cartridges.
lie was familiar with the Union Metallic Company’s 38-40 

Winchester cartridges, and had been buying them in sealed boxes, 
and knew that each box was guaranteed by the maker.

lie did not buy a certain number of cartridges as *ate 
articles, but one sealed box, which he supposed to col n a 
certain number of 38-40 cartridges (these cartridges are describ­
ed in some places as .38, and in other places ils 38-40, but the 
plaintiff, in his evidence, states that the two terms mean the same 
thing; as he says in his evidence, ‘‘They were a sealed box.”

‘‘Q. That is what you expected to receive, a sealed box? A. 
Yes. that is what I wanted.”

That being what he wanted, and what he asked for. that is 
what the salesman handed to him, and that is what he bought 
and what he obtained.

He had his own experience, experience as to the contents of 
such sealed boxes ; and, when such a sealed box was banded to 
him, with his experience, he identified it as corresponding with 
his previous purchases, used his own judgment, and completed his 
purchase, running his own risk as to the contents, and not con 
templating any responsibility on the part of the defendant com­
pany in respect of the quality of the contents of the box.

If a person goes into a shop, and recognises on the shelf 
goods with which he is familiar, say boxes known in the market 
as boxes of 38-40 Winchester cartridges, the goods of a particular 
manufacturer, and expresses a wish to buy one of those boxes of 
38-40 Winchester cartridges, and it is then sold to him, he gets 
what he is buying, no matter what the contents of the box may 
be.

That is, in substance, what occurred here; the reference to 
.38 or 38-40 shells by the plaintiff, when in conversation with the 
salesman, was descriptive of the box, not of the contents.

The plaintiff did not rely upon the defendants as to the 
quality of the contents of the box; he was aware that, when in 
their possession, it was sealed ; and he, doubtless, assumed, as 
the fact probably is. that it came into their hands from the manu­
facturer in a sealed condition, and that they had no more know 
ledge than he as to its actual contents. That he was buying on 
his own judgment, based on his experience of the goods in quest­
ion, and not relying on any implied warranty on the defendant’s 
part, is also made clear by the circumstance that he manifested 
no desire to have the box opened in order that he might inspn t 
the contents. Doubtless, if he had so wished, he might have been 
afforded such an opportunity ; and, if not. then he could have de­
clined to purchase. The natural inference is, that the outside
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appearance of the box identified it to his satisfaction as being the 
goods of the Union Metallic Company, which had, theretofore, 
proved entirely satisfactory to him; and thus he was content to 
rely on his own judgment as to the merits of the cartridges eon- 
tained in the box in question.

That he was relying on the manufacturers, not on the defend­
ants, also appears from his evidence where he explained that the 
purchase of the box of cartridges differed from the purchase of a 
can of pens, in that the box of cartridges bore on it the guarantee 
of the manufacturers, and it is significant that, in his examina­
tion, this reference to the manufacturers’ guarantee originated 
with himself, and not with the examining counsel, shewing that 
when making the purchase the manufacturers’ guarantee was 
present to his mind: thus he got the specific article which he 
bought.

As stated in Benjamin on Sale, 5th ed., p. 021 : “It is a 
question for the jury whether the thing delivered lie what was 
really intended by both parties as the subject-matter of the sale, 
although not very accurately described.”

Thus, in Mitchell v. A'cichall (1846), 1.1 M. & W. the sale 
was of “fifty shares” in a company, and in fulfilment of a con­
tract, the plaintiff, a stock-broker, tendered to the defendant a 
letter of allotment for fifty shares. The defendant contended 
that the letter of allotment was not the subject-matter of the con­
tract; but, the jury having found that in fact no shares of the 
company had been issued by them, and that letters of allotment 
were annually bought ami sold as shares in the company on the 
stock exchange, the defendant was held hound hv the contract.

And in Lamert v. /hath (1846), 11 M. & W. 4S6, the defend­
ant, a stock-broker, bad Ik night for the plaintiff scrip cer­
tificates of shares in the Kentish Coast Railway Company, which 
were signed by the secretary, and issued from the company’s 
office; and had for several months been the subject of sale 
and purchase in the market. At this stage the company re­
pudiated the security as not genuine, urging that it was issued 
without authority. Thereupon the plaintiff sought to recover 
the purchase-money f**>m the stock-broker, on the ground that the 
latter had not dei.vered the genuine scrip; hut the Court held 
the buyer bound by his bargain, saying: “If this was the only 
Kentish Coast Railway scrip in the market . . . and one 
person chooses to sell, and the other to buy that, then the latter 
has got all that he contracted to buy.”

If a purchaser buys a specific article, on his own judgment, 
and it turns out unfit for the purpose for which it was required, 
h«- cannot hold the vendor responsible. To do so, it must appear 
that he bought relying on the vendor’s judgment, and made 
known to him the use to which the article was to lie applied.
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ONT.

S. C. 
1913

Him.

Rick 
Lewis 

ami Sox.

Mill.» k. C.J,



Dominion Law Reports. 112 DLR.594

ONT.

S C.
1913

Hill

Rtce

Mulork. C.J.

Mere knowledge on the part of the seller as to the use for which 
the spécifié article is intended will not raise an implied warranty, 
if the buyer, not relying on the seller’s skill or judgment, selects 
the article on his own judgment: per Krskine, J., in Brown v. 
Bdgington (1W1), 2 Man. & 0. 279, 292.

The defendant company had no knowledge of the defective 
cartridge, and the plaintiff chose to buy the sealed box of cart­
ridges, relying on his own judgment. This was the ease in 
Chanter v. Ilophins (18.18), 4 M. & W. .199, 405. There the plain­
tiff gave to the defendant an order in the following words : 
“Send me your patent hopper and apparatus, to fit up my 
brewing copper with your smoke-consuming furnace.” In giving 
judgment, Lord Ahinger, (ML. says : “The ease is that of an 
order for the purchase of a specific chattel, which the buyer him­
self describes, believing, indeed, that it will answer a particular 
purpose to which lie means to put it; hut if it does not, he is not 
the less on that account bound to pay for it. The seller does not 
know it will not suit his puri>osc, and the contract is complied 
with in its terms.”

So in Pride aux v. Ilunnett (1857), 1 C.B.N.S. fill, an action 
to recover the price of an article called “ l’rideaux’s patent self- 
closing (or smoke-consuming) valve,” in connection with which 
the plaintiff issued circulars with blanks intended to he filled by 
intending purchasers of the patent article, headed, “Particulars 
required for the application of Prideaux’s Patent Valve for the 
Prevention of Smoke,” the defendant, who had not seen the 
article, filled up one of the circulars and enclosed it in a note as 
follows: “Please prepare us a smoke-preventing valve,” etc. 
The apparatus, as furnished, proved a failure; and, when the 
plaintiff brought the action for the price, the defendant asserted 
a breach of warranty : lit Id, that the representations in the 
circulars did not amount to a warranty, and that, this being the 
sale of a specific article, the plaintiff was entitled to recover the 
price.

In Benjamin on Sale, 5th cd.. p. 625, in commenting on Jones 
v. Just, L.R. .1 Q.B. 197, the learned author says: “The prin­
ciples above stated may he resolved into the proposition (also 
applicable to sales by sample) that a condition or warranty as 
to fitness or quality is implied only so far as a buyer does not 
buy on his own judgment. The buyer buys on his own judgment 
if he selects or defines the specific chattel or class of goods he 
requires, although he may state the purpose for which he is buy­
ing.”

In Hoherison v. Amazon Tug and Lighterage Co. (1881), 7 
Q.B.D. 598 (C.A.), the plaintiff contracted with the defendants, 
for a lump sum to be paid to him by the defendants, to take a cer­
tain steam-lug with her own power, and towing six barges, from



12 D.L.R.] Hili. v. Rice Lewis & Son. 595

Hull to the Brazils, the plaint HT to pay for crew ami provisions.
At the time of the contract, the engines of the tug were damaged 
and out of repair, hut neither party was aware of the fact. In 
consequence of this defective condition of the tug, the voyage was 
delayed, and the plaintiff sustained loss of prolits, and brought 
this action for damages for breach of an implied warranty that 
the tug was reasonably efficient for the purposes of the voyage.
The plaintiff had failed, Brett, L.J., saying (p. G06) : “When 
there is a specific thing, there is no implied contract that it shall 
be reasonably fit tor the purpose for which it is hired or is to be 
used. That is the great distinction between a contract to supply 
a thing which is to be made and which is not specific, and a con­
tract with regard to a specific thing. In the one case you take 
the thing as it is, in the other the person who undertakes to sup­
ply it is bound to supply a thing reasonably fit for the purpose 
for which it is made.”

For the foregoing reasons, I am of opinion that the 
plaintiff, relying on his own judgment as to the quality of the 
cartridges put on the market by the Union Metallic Company, 
in sealed l>oxes like the one purchased, went to the defendant 
company’s store for the purpose of purchasing one of such 
sealed boxes, and obtained the specific article that he desired, 
and that in making such purchase he did not rely on the sellers’ 
judgment; and that, therefore, there was no implied warranty 
on the part of the defendants; and that this appeal should be 
dismissed with costs.

Sitiieri.and, J.:—I agree. suthwand. j.

Gluts, J. :—I agree. I have only to add, after the very full CbaM‘J> 
reasons for judgment of the Chief Justice, that, in my opinion, 
the principle laid down in The Moorcock, 14 P.D. f>4, at p. 68, 
approved by Lord Esher, M.R., in llamh/n if* C#>. v. Wood iV Co.,
[1891] 2 Q.B. 488, at pp. 491 and 492 (C.A.), applies in this 
case, namely, that an implied warranty really is founded on the 
presumed intentions of the parties.

What the law desires to effect by the implication is to give 
such business efficacy to the transaction as must be intended, at 
all events, by both parties. In the present ease, having regard 
to the plaintiff’s evidence, it seems impossible to reach the con­
clusion that either side contemplated inspection or intended that 
inspection should be made or supposed that the defendants were 
in any way responsible for the contents of the box.

Both knew that the packages were manufactura! and sent out 
sealed up by a reputable firm, and upon this the plaintiff ob­
viously relied when making the purchase. I can find no suggest­
ion, from all that took place, that the plaintiff in any way relied
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ONT. upon any warranty as to the contents of the lxix of cartridges
s. C. 
1V13

which were sold. It is not, 1 think, a case where, from tin- 
nature of the article and the conditions of purchase, the buyer

Hill

Hick

looks to the seller for anything beyond the fact of receiving from 
his hand the scaled package called for—he gets what he asks for 
without any responsibility resting upon the seller that such pack 
age contains all that the buyer expects.

I do not follow the reasoning, as urged by Mr. McCullough,
Clute, J. that the buyer did not get what he asked for. I think he did— 

in this sense that he relied upon the manufacturers and desird 
the sealed package of ,.‘$8-40 cartridges as put up by them; this 
he received, and took his chances as to whether or not the maim, 
facturera, who had always hitherto, so far as he was concerned, 
exercised due care, had done so in this case.

Riddell, J.
(dissenting)

Riddell. J. (dissenting):—An appeal from the judgment of 
the County Court of the County of York: after a trial before a 
jury and answers found hv them to questions submitted, the 
learned County Court Judge “nonsuited” the plaintiff—ami 
this is the plaintiff’s appeal.

While the result is called a nonsuit, of course it is a dis­
missal of the action. The reasons for judgment set out dearly, 
and with sufficient minuteness and accuracy, the facts of the ca.se 
—but, as it seems to me that there was no little confusion of 
thought and consequently considerable misapplication of the 
case» during the argument liefore us, it would lx* well to set mit 
briefly the grounds of the plaintiff’s claim, lie came to the 
defendants, who are dealers in ammunition, and asked for a 1m>x 
of V.M.C. 118-40 rifle shells. The defendants handed him a sealed 
Ih>x of what both he and they, without negligence, believed to lie 
V.M.C. 38-40 rifle shells; he opened the box on reaching home, 
and, with a reasonable examination, found nothing wrong. Vsing 
his rifie with ordinary care, a cartridge from this box became 
wedged in the barrel because it was not a ride cartridge at all, 
but a revolver cartridge, and caused a back-fire, injuring the 
plaintiff to an extent which, the jury find, should entitle him to 
$500 damages.

The question is not as to the quality of the ritie cartridges 
—but as to the kind of article sold.

There are some cases, which 1 do not intend to discuss, 
which indicate that there is or may be no implied warrant.' of 
quality in a sale of this kind—Julien v. Laulnnbt rger (1896 16 
Mise. X.Y. 646, 38 X.Y. Supp. 1052, is one of them; and «tiers 
are referred to in 35 Cyc. 412, n. 10. “There is.” says the text, 
“no implied warranty as to latent defects of which in the nature 
of things the seller could not have knowledge.”

But the present, in my view, is not such a case—the com-
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plaint is not that the rifle cartridge* sold were defective—hut 
that some (or at least one) of the articles sold were (or was) not 
a rifle cartridge at all.

In every side there is a condition precedent that the article 
sold shall answer the description, and this condition Incomes a 
warranty when the goods have been dealt with as the purchaser's 
own : Behn v. Durness, 3 B. & S. 751 (Cam. Scacc.) ; New Ham­
burg Manufacturing Co. v. IV< bb (1911), 23 O.L.R. 44, and 
cases cited.

That this implied condition exists is perfectly clear. The 
imperial Sales of Goods Act, 1893, sec. 13, is simply in aflirmanee 
of the common law : Mody v. (Jrtgson (1868), L.R. 4 Kx. 49, 
at p. 56, and other eases cited in note to sec. 13 of the Act in 
Chalmers’s Sales of Goods Act (1893), 7th ed., p. 40.

“If the article or commodity offered or delivered does not in 
fact answer the description of it in the contract, it does not do so 
more or less because the defect in it is patent, or latent, or dis­
coverable. And accordingly there is no suggestion of any such 
limitation in any of the judgments in cases relating to contracts 
of purchase and sale:’’ Itandall v. A'arson ( 1877 >. 2 (J.B.I). 
102, at pp. 109, 110. per Brett, J.A.

“It is an utter fallacy, when an article is described, to say that 
it is anything but a warranty or a condition precedent that it 
should lie an article of that kind:” Bowct v. Shand (1877), 
2 App. Cas. 455, at p. 480, per Lord Blackburn.

In the present case, a revolver cartridge is sold for a rifle car­
tridge, and it makes no difference whether the vendors knew the 
fact or not—they are, in my view, liable as for an implied 
warranty that it was a rifle cartridge.

The question of remoteness of damages has not Ihmmi disposed 
of by the learned County Court Judge; it was not raised at the 
trial, and counsel for the defendants did not press us on the point, 
although invited by some members of the Court to argue it. 
Even if the damages proved should lie too remote, I think that 
the plaintiff should have nominal damages with full costa 
here and below: Village of Brighton v. Auston (1892), 19 A.It. 
305. I do not think, however, that the damages are too remote. 
At the time of the contract all parties contemplated that the 
plaintiff should use in his rifle the cartridges he bought—he did 
so, and, because one was not as warranted, an accident took place, 
precisely as was to have been expected.

1 think that the appeal should Ik allowed with costs, and 
a judgment entered for the plaintiff for $500 and costs.

ONT.

s. c. 
mu
Hill

Rice

(dlwntlhg).

Leitch, J. :—I agree.

Appeal dismissed: Riddell and 
Leitch, JJ., dissenting.

Let tea. J.
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ALTA. Re CLEARWATER ELECTION.

S.C.
1913

June 18.

(Decision No. 8.)

Alberta Supreme Court, Harvey, CJ., Scott, Simmons, and Walsh, JJ.
June 18, 1913.

1. Ki.kvtio.n8 (8 1IC—72)—Dispute» ballots—Duty or whom to count
I'ntler the Alberta Election Art, 0 Edw. VII. eh. 3, it in the duty of 

the returning officer and not of a deputy returning officer or of a 
court of inquiry, to open envelopes containing disputed ballots a I 
lowed by such court, and count them. (Per Scott, Simmons, and 
Welsh, JJ.)

(He Clearieater Election, 11 D.LR. 355, affirmed in part.]
2. Mandamus (8 1 F—54)—Subject or beuet—Election—Pebfobmanci:

or DUTY BY BET IBM XU omCKB.
Manda mue will not lie, under sec. 235 of the Alberta Elect ion Act, 

D Edw. VII. eh. 3, to compel a returning officer to open envelopes con­
taining disputed ballots allowed by a court of enquiry, and add them 
to election returns, where he has properly added the votes cast, with 
the exception of the disputed ha Hots, ns required by law ; since Ids 
neglect to add the disputed ballots was not a wilful delay, neglect. <>r 
refusal to perform the duties ini|Mwed upon him by law; and adequate 
relief could tie obtained on a recount before a District Court judge.

I He Clearwater Election, 11 D.L.R. 355. reversed in part.]
3. Elections (8 IIC—72)—Disputed ballots—Pu we* or District Vot nr

Judge to count in rinsT instance.
A District Court judge, on a recount of an election by wav of an 

appeal, has power to open envelopes containing disputed ballots and 
count those allowed by a court of enquiry.

statement Appeal by II. W. McKenney, one of the candidates at an 
election, from an order of Mr. Justice Beck lh Clearwater Kl»> - 
tion (No. 1), 11 D.L.R. 353, made upon the application of A. 
Williamson Taylor and Joseph Clarke, the other candidates, 
directing the returning officer to count certain votes east at the 
said election.

The appeal was allowed.
Frank Ford, K.C., and Eager, for II. W. McKinney.
r C. imw. K c. for A w Taylor.
Alex. Stieart, K.C., for J. II. Clarke.
The Returning Officer was not represented.

inner, rj. Harvey, C.J.:—The election was held under the Alberta 
Election Act, ch. 3, of 1909. By sec. 100 of that Act any person 
whose name is not on the voters’ list is entitled while the poll is 
open, upon taking the oath prescribed, to have his name added 
to the voters’ list with the word “sworn” written after it.

By sec. 177, when this is done, if a candidate or his agent so 
requests, the deputy returning officer shall serve such person 
with a notice to appear at a time and place to be named in the 
notice and answer to a charge of having voted contrary to the 
provisions of the Act. When this is done the ballot is received
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ami placed in an envelope which is waled and marked “disputed 
ballot.” His name, residence and other particulars are also 
written in the envelope, and particulars ot' what has been done 
is also written in the poll hook under the voter's name. On the 
count of the votes after the close of the poll the disputed ballots 
at the poll are placed in a separate envelope which is endorsed 
to indicate its contents (see 189).

Section 191 provides that everything hut the disputed ballots 
and the poll hook shall he placed in the large envelopes supplied 
for the purpose, sealed and placed in the ballot taxes. As by sec. 
195 the deputy returning officer must, at the Court of en­
quiry, take out of the ballot box an envelope containing the poll 
hook and the disputed ballots, though the Act is silent on the 
subject, it may be presumed that, before sealing the ballot 
box, he will place the poll hook and disputed ballots in an en­
velope and place it in the box.

By sec. 195 the deputy returning officer and some justice of 
the peace selected by him or by the Lieutenant-Uovernor-in- 
council shall constitute a Court of inquiry whose duty, by sec. 
203, is to determine “whether any statement sworn to under the 
provisions of this Act by the voters whose vote is the subject of 
tin* inquiry is false in whole or in part, and, if false in part, in 
what respect it is so false.” If the statement is false in whole or 
in part the vote is disallowed; if it is wholly true it is allowed. 
Sec. 200 authorizes the withdrawal of an objection to a vote, in 
which event,
the inquiry «hull wune forthwith . . . ami muoIi vote «.hull he «Unwed.

Sec. 205 provides that the Court, after concluding its labours, 
shall “make a return in duplicate of the decision reached by it 
on the qualifications of the several voters whose right to vote 
is the subject of dispute; and, if any vote has been disallowed, it 
shall specify on what ground it has been disallowed.”

The deputy returning officer is to place one duplicate return 
and all evidence and exhibits, together with the poll book in an 
envelope or envelopes and seal them and return them to the 
ballot box.

The section is silent as to what is to become of the disputed 
ballots again, but by sec. 210 we find them taken out of the ballot 
box once more in the “large envelopes containing the poll books 
ami the disputed ballots and returns in respect thereof.” this 
time by the returning officer for the purpose of making his de­
claration of election. Sec. 210 which prescribes the duty of the 
returning officer is as follows:—

210. The returning officer at the place, day and hour appointed by hi* 
proclamation, and after having all the ballot boxe* «hall open them and 
»hall flrut open the large enveloj** containing the poll book* and the dis-
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puled ImIlut h and return* in respect thereof, if any. ami render hi* decision 
regarding any ballot upon which the Court* of inquiry respectively have 
failed to agree, having regard onl,* to the evidence taken by the Court of 
inquiry that examined into the *ame. lie shall then open the Healed en­
velope* containing the statements of the i>olls and shall, in the presence of 
the election clerk and of the candidate» or their representatives, if pre­
sent. add up the vote* given for each candidate from the statement* of 
the poll* and the return* of the Court* of inquiry respectively, and 
shall add thereto any vote* allowed by him as to which any Court of in 
quiry has failed to agree a* hereinbefore provided, ami shall forthwith 
declare to In- elected the candidate having the largest number of votes.

Other sections which are important are 218, 224, 235, ami 
285, which are as follows:—

21». If. within eight day* after that on which the returning oilicer ha* 
made addition of the vote* for the purpose of declaring any candidate 
elected u|miii the applieition of a candidate or a voter, it i* made to appear 
by dldavit to the Judge that deputy returning oilicer has in counting the

(d| Improperly counted any ballot paper; or,
(b) Improperly rejected any ballot paper; or.
(c) Made any incorrect statement of the numlier of ballot* cast for 

any candidate; or,
(d| That the returning officer ha* improperly added up the votes; or. 
(e) That the Court of inquiry or the returning officer ha* improperly 

allowed or rejected any disputed ballot*, ami if the applicant de­
posit* within the said time with the clerk of the Court the sum 
of $100 in legal tender or in the hills of any chartered bank doing 
business in Canada a* security for the cost*, 

the Judge may, in writing, appoint a time and place to hear and determine 
any appeal from the Court of inquiry or the returning officer, and where 
same i* n*ked to recount or finally add up the votes cast at the election:— 

Provided that, where the application is limited to an appeal or appeal* 
from the Court of inquiry or returning officer and does not involve a re- 
count, the security for cost* hereinbefore provided shall lie $10.

224. At the time and place appointed, ami in the presence of the said 
person*, the Judge shall (a) hear and determine appeal* from the Court 
of inquiry or returning officer in respect to disputed ballots.

(6) Make a final addition from the statements contained in the ballot 
boxe* returned by the deputy returning officers or recount all the vote* or 
Iwllot papers returned by the several deputy returning officer* a* the case 
may Im*. and shall, in the case of a recount, o|M*n all the scaled envelope* 
containing—

(а) The used ballot pa|M*r* which have been counted;
(б) The rejected ballot papers;
(c) The cancelled ballot papers;
(<f) The declined ballot papers;
(e) The unused ballot paper*.
235. If a returning officer wilfully delays, neglects or refuses—
(o) To add up the votes; or
(6) To declare to be elected the candidate or where two or more can
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<1 Ida tes are required to lie elected from any electoral division the 
candidates to the required numlier having tlie largest number of 
votes; or,

(r) To give his casting vole where lie is by law required to do so; or,
(</) To make tlie return as required by this Act of the candidate hav­

ing the largest number of votes;
the person aggrieved or any voter who voted at the election may apply to 
a Judge of the Supreme Court for a mandamus com mantling the returning 
officer to perform the duty which he is shewn to have omitted.

(2) The notice shall lie served upon the returning officer ami ii|miii 
any person who was a candidate at the election.

(3) In other resjiects the provisions of tlie Judicature Ordinance and 
the rules made thereunder shall apply to such application.

(4) Nothing in this section contained shall affect or impair any other 
right or remedy of the person aggrieved.

285. Every oflicer engaged in the election who is guilty of a wilful act 
or omission in contraint ion of this Act shall in addition to any other |ien 
ally or liability to which lie may Is- subject forfeit to any |ierson aggrieved 
thereby a sum not exceeding #400.

In this election a Court of inquiry allowed five disputed bal­
lots. hut did not open the envelopes containing the ballots, and 
the return made consequently did not disclose for whom the 
ballots were cast.

At another poll there were two disputed ballots, objections 
to which were withdrawn in consequence of which no Court of 
inquiry was held and no return therefore made in respect there­
of. The returning officer on the day appointed for making his 
count and declaration under see. 210, finding nothing directing 
him to open the envelopes and count the ballots did not count 
these seven ballots, and made his declaration in disregard of 
them.

After he had made his declaration, proceedings were taken 
under sec. 235, under which the order of mandamus was made 
at the instance of A. Williamson Taylor, one of the candidates 
in respect of the five votes passed in by the Court of inquiry, 
and at the instance of Joseph Clarke, another candidate in re 
spect of the two votes which had not been dealt with hv a Court 
of inquiry, and II. W. Me Kenney, the candidate who had been 
declared elected, was ordered to pay the costs. If, as seems rea­
sonable, the disputed ballots which are allowed are to lie counted 
before the returning officer makes his declaration it seems clear 
that they must be counted, either by the Court of inquiry which 
allows them, or by the deputy returning officer or by the return­
ing officer. Inasmuch as the returning officer is to use only the 
return of the Court of inquiry, it would seem reasonably clear 
that the deputy returning officer, other than as a part of the 
Court of inquiry’, could not count them. The learned Judge who 
made the order, apparently concluded that the duty of the Court
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of inquiry having been set out in terms, what was prescribed 
comprised its whole duty and that left no one but the returning 
officer to count them. But it is apparent that such a rule might 
as well be applied to the ascertainment of the duty of the re­
turning officer which would free him from the duty of counting 
them and they would therefore be left uncounted as was done 
here.

1 confess myself unable to see this duty imposed upon the 
returning officer as clearly as the learned Judge below did. In­
deed. there are many provisions which lead me to doubt whe­
ther it is his duty.

These ballots may be properly marked or they may not, but 
no power is given by the Act to reject ballots which are not 
properly marked, except to the deputy returning office r under 
sec. 187, and the Judge in a recount under sec. 220. If these 
ballots are to be treated in counting as other ballots, then the 
deputy returning officer, as a part of the Court of inquiry in 
a count by it, might, perhaps, be deemed to have the power given 
by sec. 187, while there is no provision giving any such power to 
the returning officer.

Then sec. 186, which deals with the count of the ballots by 
the deputy returning officer after the close of the poll provides 
that “he shall not then count the disputed ballots, but shall deal 
with them as hereinafter provided.” The use of the word 
“then,” suggests that at a later stage he is to count them. An­
other reason for thinking that the returning officer is not to 
open the envelopes is that he is required to make an oath in 
form 52 in which he states, “I have not opened or permitted to 
be opened any of the envelopes containing the ballot papers.” 
Vndoubtedly if he opens the envelopes containing the 
ballots he cannot make the prescribed oath, and to add an excep­
tion when none is authorized clearly makes it a substantially 
different oath.

It is clear, however, from sec. 210 that in case of a disagree­
ment between the members of the Court of inquiry, he must 
allow or disallow the vote, and in case he allows it, he must 
count it, which he can only do by opening the envelope and as­
certaining for whom it is marked.

This weakens, considerably, the argument founded on the 
form of the oath, though it does not destroy it entirely, for the 
case in which he might have to count a ballot paper allowed by 
himself might not occur in a hundred elections, and might, there­
fore, have been overlooked in the form of the oath, but the com­
mon case of votes allowed by Courts of inquiry would occur in 
nearly all cases, and, therefore, could hardly be considered jus 
having l»een overlooked. The strongest argument, to ray mind, 
in favour of the view that the votes are to be counted before

06
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they reach the returning officer, is the provisions of sec. 210, re­
quiring him to ascertain the number of votes for each candidate 
by adding the statements of votes for each candidate made out 
by the deputy returning officers to the returns of the Courts of 
inquiry. Now, it is quite apparent that there would be no pos­
sibility of doing this if the returns were not of the same char­
acter as the statements, i.t., expressed in votes for each candi­
date. There is no form of return of the Court of inquiry and 
it is apparent that a return stating that the Court had allowed 
such and such votes of which so many were cast for one candi­
date ami so many for another would be a return which would 
l»e in no way in conflict with the provisions respecting the 
Court of inquiry and would be a return which could 1m* added 
to the statement and the only kind that could be so added. If 
the section had said that he shall ascertain the number from the 
statements and the returns then it might well In- said that the 
returns coupled with his opening tin* envelopes and counting the 
votes allowed would be sufficient with the statements to enable 
him to ascertain exactly the number of votes east for each candi­
date. There is, however, not a word in the section requiring him 
to count any ballots, but he Is directed to add and to add only. 
There appears, therefore, to be strong reasons for doubting the 
correctness of the conclusion that it is the duty of the returning 
officer and not that of the Court of inquiry tc count the disputed 
ballots. I do not, however, consider that it is necessary to decide 
definitely where the duty lies, as 1 think this appeal can In* 
determined on other grounds ami 1 would not have considered 
the arguments at this length, but for the purpose of shewing 
reasons for doubting the correctness of the conclusion on that 
ground of the decision appealed from.

In my opinion sec. 235 was not intended to have any appli­
cation to such a case as the present.

The section is preceded by the heading, “Failure to make 
return.” This heading applies only to this section, the next sec­
tion being preceded by the heading, “Publication of returns.” 
Now the heading is as much a part of the Act as the section 
itself.

Maxwell on Statutes, 5th ed., 82, says:—
The headings prefixed to sections or sets of sections in sonie modern 

statute* are regarded as preambles to those sections.

and on p. 69 :—
The preamble of a statute Ha* been «aid to lie a good means to find out 

it* meaning, and, as it were, a key to the understanding of it; ami ns it 
usually state*, or professes to state, the general object and intention of the 
législature in p»*sing the enactment, it may legitimately be consulted for 
the purpose of solving any ambiguity, or of fixing the meaning of words 
which may have more than one, or of keeping tin- effect of the Act within
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Klec tion, tent ion.

Hsrrey.C.J. (6)1 (< ), «11(1 ((f) of th(‘ Section dearly apply to CMOS where 
the returning officer refrains from doing his clear duty; why 
then should fa) he construed as meaning more than it says for 
the purpose of subjecting the returning officer not merely to a 
mandamus hut also to the money penalty of sec. 285! It is not 
contended that the returning officer has refrained from doing 
what he considered to l»e his duty or that he has done what lie 
has done other than honestly and as he believed in the proper 
discharge of his duty. Moreover it appears to me to be a play in 
words to say he has not added up the votes. He has added up 
all the votes that he conceived it his duty to add up. Presum­
ably, there are ballots in the envelopes marked, “disputed baV 
lots” but whether there are and whether they are marked in 
such a way as to make them capable of being counted cannot be 
ascertained until they are examined and one disputed ballot 
would support the argument as well as a dozen.

He has made his declaration and swears that he is ready to 
make his return as soon as the proper time comes. If, therefore, 
this section is as to the heading indicates and as I conclude it to 
be for the purpose of preventing a returning officer from render­
ing an election abortive then, especially as the proceeding is the 
extraordinary one of mandamus, it should not be extended 
beyond its purpose and it should have no application to the 
present case.

I feel the readier to come to this conclusion because it appears 
to me that the Act provides other means of reaching the desired 
end of having these disputed votes properly dealt with, viz., 
before a District Court Judge in a recount under sec. 218.

I see no reason why if it can be said that the votes have not 
been added up in the words of sec. 235, when some have been 
omitted it cannot as well l>e expressed by saying they have been 
improperly added up in the words of sec. 218. It is true that a 
mistake in the addition would be an improper addition, but who 
that has gone through his school days and later in adding has not 
inadvertently omitted a figure and consequently arrived at an 
improper result! Of such a case, can it be said that the term, 
“not proper” is “improper” addition is an incorrect designa­
tion! In my opinion it cannot. Then it is clear that under sec. 
224 the District Judge is not directed to unseal the envelopes 
containing the disputed ballots and for that reason it seems to 
me clear that it is intended by the Act that they will be unsealed
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and counted before they come to him but if that has not been 
done, he ' )wer to do it for if the application is for a recount 
he is to
recount all the vote» or ballot |>n|>er* returned by the several deputy re­
turning officers.

It will at once be said that if these had not been counted they 
cannot be recounted and that is perfectly true if the word “re­
count” is to be kept to it.s strict meaning, but everyone who has 
any knowledge of recounts knows that the word is not so used 
for it is the recognized duty of the Judge to examine the re­
jected ballots which have not been counted or in so far as they 
have been counted, have been counted in the same manner as 
the disputed ballots) and if he considers any of the rejected 
ballots good, he counts them for the first time even though it is 
designated a recount. I think therefore that as the machinery 
of a recount furnishes the fullest protection against an injustice 
there is no need to extend section 235 beyond its apparent pur­
pose and even if the section appeared to be wide enough to cover 
the case, mandamus is always discretionary and it is laid down 
that resort should not be had to it if there is other adt i* and 
convenient remedy (see Kncyclopivdia Laws of England, 2nd 
ed., vol. 8, at 520.

At the opening of the case, was taken that the
appellant had no standing since the order was against the re­
turning officer. We were all however of opinion that as by sec. 
235 the appellant was one of the persons who lijul to be served 
and as an order has been made againt him as to count and he 
has been given a right to appeal he is properly before the Court 
as appellant. For the reasons above stated I would allow the 
appeal with costs against the rt and discharge the
order appealed from with costs of the application against the 
applicants.

Scott, J. :—I am of opinion that it was the duty of the re­
turning officer to count the disputed ballots in

By sec. 29 of the Act it was the duty of the deputy return­
ing officer to produce the envelope containing the disputed ballot 
lie fore the Court of inquiry, to open the envelope and retain the 
custody of the ballots during the sittings of the Court. Cnder 
sec. 203 and 205 the jurisdiction of the Court appears to lie 
confined to passing upon the question of the qualification of the 
voters who cast the ballots. It is no part of their duty
to ascertain how a voter casting a disputed ballot has voted, nor 
are such Iwllots to be opened by the Court. After the Court has 

its return to the deputy returning officer his only duty 
as appears by sees. 205 and 206 is to place a duplicate of the 
return, the evidence and exhibits and poll book in the ballot box
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and return it to the returning officer. I cannot find anything 
in the Act which expressly or even indirectly authorized him to 
open the disputed ballots or count them.

Under sec. 210 it is the duty of the returning officer to add 
up the votes given for each candidate from the statements of the 
polls and the returns of the Court of inquiry respectively and 
to add thereto any votes allowed by him as to which that Court 
has failed to agree.

Under this provision it surely must be his duty to open and 
count the disputed ballots in respect of which the Court of in­
quiry has agreed. He cannot add up those votes from the 
returns of the Court of inquiry as those returns must relate 
solely to the question of the qualification of the voters who cast 
them and that Court could not ascertain how they had voted or 
whether their ballots were marked in the manner prescribed by 
the Act. It is expressly stated that he must count the disputed 
ballots in respect of which the Court of inquiry has failed to 
agree upon the question of the qualification of the voters who 
cast them and I think it would be unreasonable to assume that 
he should count them and not those in respect of which the 
Court of inquiry has agreed.

The affidavit form 52 in the schedule to the Act which the 
returning officer is required to make is referred to by counsel for 
the appellant as indicating a contrary intention. In it he is re­
quired to state that he has not ascertained and has not attempted 
to ascertain from the ballot papers or other contents of any of 
the packets how any person has voted. In cases where the Court 
of inquiry has failed to agree upon the question of the qualifica­
tion of a voter casting a disputed ballot he must, under sec. 210 
decide that question, and, if his decision is in favour of the 
qualification of the voters, he must open the ballot and allow’ or 
disallow the vote and, in doing so, he must necessarily ascertain 
how the voter has voted. In such case he is expressly authorized 
and directed to ascertain how a voter has voted and the affidavit 
in the form as prescribed could not be made by him. The fonn 
of affidavit would, therefore have to be altered to suit the cir­
cumstances and I sec no reason why it should not also be altered 
in such manner as to make it applicable to cases where the Court 
of inquiry has agreed upon the qualification of the voters casting 
disputed ballots, which I have already held it was his duty to 
open and, if allowed by him, count them.

Notwithstanding what I have stated, I am of opinion that the 
appeal should be allowed with costs on the ground that, for the 
reasons stated by the Chief Justice in which I concur, a manda­
mus should not have been directed to issue.

I am also of opinion that, in the event of a recount, it will 
be the duty of the District Court Judge to take the disputed
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ballots and account irrespective of whether they had been pre­
viously opened and counted.

Simmons, J., concurred with the Chief Justice.

Walsh, J. :—The intention of the Legislature undoubtedly 
was that each envelope containing a disputed ballot paper should 
be opened and the vote represented by it counted if the right of 
the person who cast it to vote should be established. Then* is 
nothing in the Act which says in express terms upon whom this 
duty devolves, hut of necessity it must be either fa) the deputy 
returning officer: (h) the Court of inquiry, (r) the returning 
officer; (d) a District Court Judge or (r) a Supreme Court 
Judge, for no person other than these has either the opportunity 
or the right given to him by the Act to handle any of these bal­
lots or any duty whatever imposed upon him with respect to 
them.

If either the deputy returning officer of the Court of inquiry 
of which he is a member is to do it he or it could only do so after 
the vote has been allowed, for I think it is not open to question 
that until then at any rate the ballot must remain sealed up in 
the envelope in which it was enclosed on polling day. Cnder 
sec. 105 the functions of the Court of inquiry are to hear and 
dispose of any objections to disputed ballots, and the deputy re­
turning officer is to retain the custody of them during the sit­
tings of the Court. Cnder sec. 205 the Court shall forthwith 
after concluding its labours, which consist simply in discharging 
the above-described functions, make a return in duplicate of 
the decisions reached hv it on the qualifications of the several 
voters whose right to vote is the subject of dispute and the 
deputy returning officer shall then place one of such duplicates 
in the ballot box and under sec. 206 shall then immediately lock 
and seal the box and forthwith personally deliver it to the re­
turning officer. There is not throughout the sees. 195 to 211, 
which are grouped under the heading. “Court of inquiry” even 
a hint that either the deputy or the Court is to open these 
envelopes and count the ballots contained in them. Not only 
that, but there is no interval or opportunity allowed for a refer­
ence back to the deputy to enable him to do it or for the Court 
to do it for everything which follows the discharge of the only 
duty imposed upon the Court, namely the deciding upon the 
qualifications of these voters, is to he done either “immediately” 
or “forthwith” upon the conclusion of its labours which labours 
are described with detail in the Act. The return which it makes 
is quite sufficient to enable any one else into whose hands the 
ballot box may come to count such of the disputed ballots as 
have been allowed just as effectually as either the deputy or the 
Court could, for it shews the conclusion reached by the Court

607

ALTA.

iTc.
1913

Ra
( "l.KABWATKH

Elm non.



Dominion Law Rworth. 12 D.L.R.<>08

ALTA.

S. C.
1913

Rb
( I.KARWATKR

Emotion.

with respect to each ballot in dispute and it is accompanied in 
tlie ballot box by the disputed ballots each enclosed in an enve­
lope bearing the name of the voter whose ballot it is. The oatli 
which the deputy has to take under sec. 207 (form 48 B) shews 
that lie must “immediately upon the close of the enquiry and 
while the Court was still sitting” replace in the ballot Iwx “the 
envelopes containing the aforesaid disputed ballot papers.” I 
do not think that the reference to the envelopes is of importance, 
for it does not say whether they were when so replaced opened 
or unopened and it seems to me that even if it was the duty of 
the deputy or the Court to open them it would be necessary to 
replace the ballots in them so that in the event of an appeal their 
identity would remain. The other words which I have quoted 
simply serve to accentuate what I have already said as to there 
being no interval of time afforded or any opportunity given for 
the doing of this work, either by the deputy or the Court. At 
the end of sec. 18fi which prescribed some of the duties of the 
deputy after the close of the poll it is directed that “he shall not 
then count the disputed ballots” which would lead one to look 
elsewhere for instructions to him to count them at a later period. 
In the absence however of any such instructions either in ex­
press language or by necessary implication I do not think that 
any argument in support of the view that it is the deputy’s duty 
to count these ballots can be based simply upon the use of the 
word “then” especially when sec. 18ii ends by instructing him 
to “deal with them as hereinafter provided.” Section ID.*» 
makes it the duty of the deputy at the Court of inquiry to take 
from the ballot box “the envelope containing the disputed ballots 
and the poll hook” and then directs that “the envelope contain­
ing the disputed ballots and the poll hook*’ shall be opened by 
the deputy. The question naturally arises why. if the Court or 
the deputy is not to count the disputed ballots should the deputy 
be thus instructed. The language of the section seems to indi­
cate that the disputed ballots (enclosed in their individual en­
velopes) and the poll book are to he enclosed in one envelope, 
although I can find no other provision to that end. The Court 
would certainly require some record of the disputed votes which 
it could procure only from the poll-book or the endorsement on 
the envelopes containing them, and this is the only explanation 
that I can give of this requirement. I can find nothing in the 
Act which imposes the duty in question upon either the deputy 
returning officer or the Court of inquiry.

The election papers get to the returning officer from the 
deputy. His duties are defined by sec. 210, and so far as the 
present application is concerned they are to “add up the votes 
given for each candidate from the statements of the polls and the 
returns of the Onrts of Inquiry respectively.” The statements



12 D.L.R.] Re Clearwater Election. 609

of the polls art* those referred to in sec. 190 (form 46). which ALTA, 
give amongst other things the number of votes, other than dis- s ^
puted votes, which were cast for each candidate according to ]qi3
the count of the deputy. There is no form provided by the Act -----
for the return wh.ch the Court of inquiry is to make. See. 205 Rk 
requires it however to make a return “of the decisions reached Élection.
by it on the qualifications of the several voters whose right to ----
vote is the subject of dispute.” A return in strict conformity 
with this requirement would simply say that the votes of such 
and such persons have been allowed and of such and such 
others have been disallowed. The Court is not required to shew 
in this return for which candidate any of these persons voted.
It is obvious, therefore, that from the statements of the polls 
and the returns of the Court of inquiry containing nothing 
more than sec. 205 says they shall contain it would be absolutely 
impossible for the returning officer to “add up the votes given 
for each candidate.” He would know that so many votes had 
In-eii counted for each candidate by each deputy at the close of 
the poll and that the right of certain other persons to vote had 
lieen allowed or disallowed as the case might 1h* but that is all 
that he would know. His duty, however, is to add up the votes 
given for each candidate and this he can only do by knowing 
for which candidate each disputed* ballot which is allowed is 
marked which information he can get only by an examination of 
the disputed ballots. In examining them lie is not disregarding 
the directions of the section for it is “from-the returns of the 
Courts of inquiry” that lie is enabled to say which of the dis­
puted ballots are to lie added to the total of the undisputed votes 
for each candidate. It is more in harmony with tin- spirit of the 
Act which seeks to preserve the secrecy of the ballot to place this 
duty on the returning officer rather than on the Court of in­
quiry. There must, of necessity, be a disclosure of the manner in 
which each voter who cast a ballot which has been
allowed exercised his franchise. The examination of the lwllot 
by the Court of inquiry must reveal to two men how each of these 
voters voted, and disclosure of that fact must be made in a 
written return to the returning officer. Upon an examination 
by the returning officer he alone need know this and he is under 
no necessity to perpetuate it in a report. For these reasons I 
am of the opinion that this act which must manifestly be done 
by some one must be performed by the returning officer.

There is nothing in the Act suggestive of any original duty 
in this respect on the District o> a Supreme Court .Judge. The 
District Court Judge comes into it only on an application for a 
recount or by way of appeal and then only if such applica­
tion is made within eight days after that on which the returning 
officer has made his addition. If there is no application for a

.111—12 D.LB.
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recount his count stands, which fact of course disposes of the 
idea of original jurisdiction in the District Court Judge as well 
as in a Supreme Court Judge who only acts on appeal from the 
District Court Judge.

With a great deal of doubt, however, I concur in the opinion 
of the Chief Justice that mandamus is not the proper remedy for 
the wrongs of which the applicants complain, 1 was very much 
impressed with Mr. McCaul’s argument that the returning officer 
has wilfully refused (giving to the word “wilfully” the mean­
ing attributed to it by Lord Russell of Killowen in Regina v. 
Senior, | 1899] 1 (j.B. 283, at 290) “to add up the votes” because 
he has refused to add up all of the votes and that he is therefore 
within sec. 235 of the Act. FTe certainly has refused to add up 
all of the votes for he has deliberately left out of the count the 
disputed ballots which he should have added to the votes of tin- 
respective candidates for whom they are marked. But the other 
considerations referred to by the Chief Justice outweigh this 
argument in my opinion. There can be no question but that 
on a recount before the District Court Judge it will be his duty 
to take the disputed ballots into account and to count them if 
they are otherwise not open to objection, for 1 think “that tin- 
returning officer has improperly added up the votes” by reason 
of his failure to include theSe ballots in his count, and that is one 
of the cases provided for by sec. 218.

I therefore concur in the disposition of the matter made by 
the Chief Justice.

Appeal allowed

Re GARDNER.

.Yoro Hoot in Supreme Court, (iraham, E.J. April 7, 1913.

1. Aliens ( SI—3 ) —Deportation — Lack or funds — Sufficiency m

A deportation order made by an immigration officer which state- 
the reason of deportation as “lack of funds, required to have $25; but 
only had $*21.50.” is insufficient in form to shew jurisdiction on its 
face, and the immigrant will lie released on habeat corpus.

Application for the discharge under habeas corpus of John 
Gardner, a British subject, held under a deportation order 
made by an immigration officer.

An order was made for his discharge.
II. Mtllûth, K.C., in support of application.
IV. A. Henry, K.C., contra.

Qrsham, B.J. Graham, E.J. :—This man had in cash $36 absolutely his 
own. When he was asked as to this subject, he produced but
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$21, apparently not knowing the amount required, hut he also N S- 
told the officer that h«‘ had more money, and if they would wait s'^
a few minutes, he could find it. He says they paid no attention. 1913
He later found, and produced bonâ fide three gold sovereigns ----
from his waistcoat. There is no question about this. Gabon fr

He has a written contract with a Toronto firm to pay him ----
$22.00 a week as a steel plate engraver, or process worker, and 0reuem- B"1'
was on his way there when he was detained by the immigration
officer at Halifax. The order purports to have been made March
27. 1913. Probably it has been made more recently, at least
the one returned with the writ has that appearance. However,
this one is defective in form in my opinion and does not shew*
jurisdiction on the face of it.

This one states that the applicant has been examined by the 
Hoard of inquiry (or officer in charge) at this port. It also 
states that he has been rejected for the following reasons :
“Lack of funds, required to have $25, but only had $21.50.”
This, in my opinion is not a statement sufficient in law to en­
able the keeper to hold the applicant, and does not shew juris­
diction in Mr. Harnstcad (the immigration officer).

It would he a strange thing to send this man hack to the 
mother country to return with this same money which would 
entitle him at once to land. O11 principles stated by me in Re 
Walsh, the applicant will he discharged.

Applicant discharged.

RAINY RIVER NAVIGATION CO v. ONTARIO AND MINNESOTA ONT.
POWER CO., and the MINNESOTA AND ONTARIO POWER CO. -----

S.C.
Ontario Supreme Court. Trial before Britton, ./. July Pi. 1013. 1913

1. WaTKRS (|1IC—84) — I NTKBFKRK.MK WITH FLOW—l)AM OWN Ml BY FOB- ““
KION AMI DOMESTIC COM PAX IK*—IsiWKRIXU LEVEL OF KIVMt. “’"f

Where two companies were formed, one in Canada and the other in 
the ("nited State*, under the same management and control, to liuild a 
dam across an international stream, both are answerable when sued in 
the courts of Canada, for a diminution of the natural How of the river 
so ns to interfere with navigation la*low the dam.

2. Watkbh (|IC8—32)—Navigation—Oiihtbvvtioxs — Dimixvtiox of
FLOW OF BIVKR—LIABILITY.

Where a dam obstructs the natural flow of the waters of a navigihle 
stream to such an extent as to interfere with the usual operation la- 
low the dam of the plaintiff*s line of boats the owner of the dam is 
answerable therefor.

3. Damages (6 III E—143)—-Marine torts—Obstrittixo navigation —
Dihcrkiht to boat line—Inability to make trips—^Remoteness.

I>images for discredit to the reputation of a boat line because of 
interference with the regular operation of boats, is too remote to be 
considered in an action for damages resulting from the diminution 
of the natural flow of the waters of a stream as the result of the build­
ing of a dam.
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Diuiwigtw for injury to the future prospects of « niviguti<m budm**- 
by reason of the diminution of the natural flow of a stream by the de 
fendants by their operation of the gates and sluices of a dam, are too
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remote.

Action for damages due to the plaintiff’s inability to operate 
steamboats on a river as the result of a diminution of the flow 
of a navigable river by the building of a dam by the defendants.

Judgment was given for the plaintiff.
/. F. IIdim nth. K.C., and A. It. Bartlett, for the plaintiff.

Britton, J. (ilyn Osier, for the defendants.

Britton, J. :—The plaintiff company was the owner of 
steamboats used in navigating Rainy River and the Lake of 
the Woods. The head-office was at Kenora, and the companx 
had made arrangements for the season of 1911 for the trans 
portation of freight and passengers between the towns of 
Kenora and Fort Frances and intermediate ports. The two 
defendant companies—the Ontario and Minnesota Power Com 
pany and the Minnesota and Ontario Power Company—had eon 
structed a dam across Rainy River, above the International 
Falls, and used it for the production of power by means of 
sluices and gates in the dam. The plaintiff company complained 
that during the season of 1911, the defendants, by their dam 
and by the operation of gates and sluices therein, so obstructed 
the water that navigation in Rainy River was impossible for 
considerable portion of the season, and that the plaintiff com­
pany was unable to ply its boats between Fort Frances and 
Rainy River and intermediate ports.—The two defendant com 
panics were under the same management and control. Tim 
Minnesota and Ontario Power Company, however, was incorpoi 
ated in the State of Minnesota, while the other was an Ontario 
corporation. The Minnesota company entered a conditional 
appearance and disputed the jurisdiction of the Court. Tie- 
learned Judge said that the two companies together and for a 
common purpose constructed the dam in question. The Ontario 
company did the work necessary on the Canadian side of the 
boundary-line, and the Minnesota company did the work on tin- 
other side. The dam was a continuous, connected work, extend­
ing completely across Rainy River. If the dam as a whole so 
interfered with the flow of water as to cause damage to a 
person using the Canadian side of the river, the Minnesota com 
pany was equally responsible with the Ontario company; and, 
therefore, the Court had jurisdiction to entertain the action as 
against the Minnesota company, as well as against the Ontario 
company. The plaintiff company had two steamers, the
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“Kenora” and the “Agwinde.” The learned Judge was of 
opinion that the evidence did not establish that there had been 
any such interference by the defendants with the flow of the 
water as to cause damage to the plaintiff company in the run­
ning of the steamer “Kenora.” As to the “Agwinde” he came 
to the conclusion, with some hesitation, that the defendants did 
so interfere with the natural flow of the water from above the 
International Falls into Rainy River as to cause damage to the 
plaintiff company by preventing the running of the “Agwinde” 
during part of the season of 1911. As to the damages for 
which the defendants were liable, the learned Judge said that 
comparatively little of the plaintiff company’s lass during the 
season of 1911 was properly attributable to the defendants. The 
“Agwinde” lost twelve trips during the season. The plaintiff 
company was not entitled to recover for alleged loss by reason of 
the route being discredited, nor for damage to future prospects 
of navigation business ; such damages were too remote. The 
damages were assessed at $540, for which amount judgment was 
given for the plaintiff company with costs.

Judgment for plaintiff.

CURRY v. E. M. F. CO. OF CANADA Limited. ONT

Ontario Supreme Court. Clutr. .1. March .'II. 1013. S. ('.
1. Damages (8 III A 1—61 )— Breach of cox tract — Kxci.vsivk maifs 11,1-1 

agency—-Mean VRK.
Nominal damage* only «in Ik* recovered for the breach of an agree 

ment for the exclusive sale of automobiles within a county, which did 
not entitle the agent to commissions on sales made by his principil, 
where the former in no way promoted the sales made by the principal : 
and it was not shewn that the agent would have made such sales if the 
defendant had not done so.

| Hubert h V. Minneapolis Threnhinp Machine Co. (1S90), S South 
Dakota 579. followed.]

This action was brought by William G. Curry and Clyde W. statement 
Curry, a co-partnership doing business under the name of Clyde 
Curry & Co., against the E. M. F. Company of Canada Limited 
and the Studebaker Corporation of -Canada Limited.

The statement of claim was as follows:—
1. The plaintiffs are a partnership carrying on business in 

the city of Windsor as garage owners and agents for the sale 
of automobiles, parts thereof, and accessories, and the defendant 
companies are manufacturers thereof and carry on business in 
the town of Walkerville.

2. On the 14th December, 1911, the plaintiffs, who had been its 
agents theretofore, entered into a written contract with the first- 
named defendant company, by which they were to be continued
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as sole agents within the county of Essex for the sale therein of 
automobiles, parts, and accessories of the said company.

3. Subject to the making of the said contract, the second 
above-named defendant company entered into some working 
arrangement with its co-defendant, and thereafter, and prior to 
the times hereinafter mentioned, took charge of its factories and 
business and dealt with the plaintiffs as principals, together with 
its co-defendant.

4. Under and by virtue of the said contract, the defendants 
were obliged to deliver to the plaintiffs certain automobiles and 
equipment therein specified, and for a time discharged their 
obligations in this respect ; but, in the latter part of June last 
year, in breach of the said contract, refused to deliver any more, 
whereby the plaintiffs lost the discount or commission thereon 
under the contract.

5. The defendants, in further breach of the said contract, 
themselves sold a considerable number of automobiles and equip­
ment within the county aforesaid, the number and value thereof 
being wholly within the knowledge of the defendants, and 
thereby deprived the plaintiffs of their said discount or com­
mission thereon.

6. The defendants, in further breach of the said contract, sold 
parts and accessories of automobiles within the said county, the 
quality and value whereof is also wholly within the knowledge of 
the défendants, and thereby deprived the plaintiffs of their said 
discount or commission thereon.

7. The plaintiffs, on their part, performed the said contract; 
but, by reason of the breaches aforesaid, and in the loss of the dis­
count or commission aforesaid, they were deprived of the benefits 
of time and money expended in and about the said performann

The plaintiffs, therefore, claim from the defendants:—
1. Damages for breach of the contract aforesaid.
2. Damages for failure to deliver cars to them as demanded
3. Damages for loss of profits from the time of the refusal to 

deliver until the said contract was determined.
4. An accounting with respect to the automobiles, equipment, 

parts, and accessories sold by the defendants, as claimed under 
paragraphs 5 and 6 thereof.

5. Such further and other judgment as may seem meet upon 
the evidence adduced.

6. Costs.
The statement of defence of the defendant the Studebakvr 

Corporation of Canada Limited was as follows:—
1. Except as herein expressly admitted, this defendant denies 

the allegations contained in the plaintiffs’ statement of claim.
2. This defendant and the E. M. F. Company of Canada 

Limited arc one and the same corporation, the name of the latter
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having been changed by the Lieutenant-Governor to that of this ONT. 
defendant by order bearing date the 7th May, 1912. s ^

3. This defendant, under the name of “the E. M. F. Company 191;)
of Canada Limited,” entered into a certain agreement in writing ----
with the plaintiffs, bearing date the 14th December, 1911, to 11 l,KY 
which agreement this defendant craves leave to refer. r. m. y

4. In and by the said agreement, the plaintiffs ordered and Co. ok 
agreed to pay for twenty automobiles as therein specified. 1 %XAPA‘ 
The plaintiffs further agreed to deposit with the defendants the statement 
sum of $300, and to maintain such deposit throughout the period
of the said contract. The plaintiffs further agreed to maintain 
at all times the defendant’s list-price for automobiles and parts, 
and not by rebate, allowances, donations, or any other means, to 
evade the spirit of the said agreement. The plaintiffs further 
agreed to represent and advertise such automobiles, make all rea­
sonable efforts to promote and increase the sales thereof, to keep 
in stock at least one of each model made by the defendant, for 
the sole purpose of demonstrating and exhibiting the same to 
prospective purchasers, and to maintain the same in good order 
and repair. The plaintiffs further agreed to respond promptly 
to all inquiries respecting the purchase of the said automobiles, 
keep the defendant fully informed ns to the number of in­
quiries for and sale of automobiles, and any other matters affect­
ing the interests of the defendant in connection with the agree­
ment. The plaintiffs further agreed to appoint a sub-dealer or 
establish a branch for the sale and repair of E.M.F. 30 and 
Flanders 20 cars in every city or town within his territory that 
might at any time he designated by the defendant, in order that 
the defendant should have adequate representation therein.

5. The plaintiffs failed to observe or perform each and every 
of their agreements mentioned or referred to in the next pre­
ceding paragraph hereof, and by reason thereof the defendant 
was relieved of the said contract.

G. By reason of the failure of the plaintiffs to observe and 
perform the terms of the contract, the said contract was can­
celled by the defendant, and written notice thereof given to the 
plaintiffs on the 22nd February, 1912.

7. The defendant submits that this action should he dismissed 
with costs.

The plaintiffs’ reply was as follows :—
1. The plaintiffs join issue with the defendants upon the 

statement of defence delivered herein.
2. Referring to paragraph 4, the plaintiffs say that they are 

ready and willing to accept and pay for the number of auto­
mobiles agreed to be purchased, but the defendants refuse to 
deliver the same as demanded by the plaintiffs.

3. The plaintiffs further say, in answer to the said paragraph,
r
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that the said depasit of $300 was duly made, hut the mainten­
ance thereof was not required by the defendants ; in lieu thereof 
payment was accepted on the purchase of parts and other mer­
chandise at the end of each month, upon statements rendered.

4. The plaintiffs further say, in answer thereto, that they 
have maintained the list-price for automobiles and parts, and 
have done all in their power to advertise the products of the 
company and promote sales thereof, and have maintained a car 
for demonstration purposes on exhibition and in use, and always 
in good order and repair.

5. The plaintiffs further say that the defendants at no time 
designated any city or town within the territory in which a sub­
dealer was to be appointed and a branch established; but, in 
any event, the plaintiffs have made all reasonable efforts to 
advance the interests of the defendants in this respect, even 
without the said designation.

6. The plaintiffs further say that they have otherwise per­
formed and Observed all the conditions and requirements of the 
contract referred to.

The action came on for trial before Latchford, J., who, by 
consent of the parties, referred it for trial to McHugh, Junior 
Judge of the County Court of the County of Essex.

The Referee, after hearing evidence and argument, found in 
favour of the plaintiffs for the recovery of $745. The Referee’s 
reasons for his judgment were as follows:—

The plaintiffs seek to recover certain commissions or profits 
which they allege became payable to them under the pr visions 
of an agreement between the parties entered into on the 14th 
Deeember, 1911, for the sale of automobiles. I held a* the hear­
ing that the plaintiffs were entitled to recover con” sation in 
respect to three vehicles which they offered to bn nd pay for. 
but which the defendants refused to deliver to them. I also held 
that the plaintiffs were not entitled to recover any commission or 
profits in respect to automobiles sold by the defendants to sub­
dealers, for the reason that the plaintiffs, through their own neg­
lect and default, had failed to appoint sub-dealers as provided 
for by the contract. The plaintiffs seek to distinguish the posi­
tion of the agent Foster from that of the other sub-dealers ap­
pointed by the defendants, on the ground that Foster and the 
defendants were brought together by the plaintiffs. It is true 
that negotiations between the plaintiffs and Foster relative to his 
appointment as a sub-dealer were opened, prior to his appoint­
ment by the defendants, but these negotiations failed by reason 
of the plaintiffs’ refusal to allow Foster the commission or com­
pensation he or any other sub-dealer would he entitled to under 
the terms of the contract. On the plaintiffs’ neglect or refusal to 
appoint Faster, the defendants, in my opinion, were at liberty to 
treat with him without reference to the plaintiffs.
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The vehicles sold by the defendants to Faster were purchased 
hv him for the sole purpose of enabling him to carry out bis con­
tract with the defendants.

The contract does not. in express words, give the plaintiffs the 
exclusive right to sell the defendants’ automobiles within the 
county of Essex, although, in my opinion, that is the true intent 
and meaning of the contract. It provides that it shall expire by 
its own limitations on the 1st August, 1912, or it may he can­
celled by either party, upon fifteen days’ written notice being 
given to the other party, by registered letter. A formal notice 
in conformity with the provision of the contract was given by 
the defendants to the plaintiffs on the 3rd July, 1912. Apart 
from sales made by the defendants to sub-dealers, they also sold 
eight second-hand cars and three new ones (one of which is de­
scribed as of special construction), during the year 1911, and 
prior to the cancellation of the contract, in or adjacent to the city 
of Windsor.

The contract expressly provides that it does not grant sell­
ing rights for vehicles of special design or construction or second­
hand vehicles. The plaintiffs failed to observe some of the obli­
gations imposed upon them by the contract. They did not order 
or take the number of vehicles they agreed to take and 
pay for; they did not keep on deposit with the defend­
ants, as agreed, $300, as a guaranty for the repair accounts 
they contracted from time to time; and, as already stated, they 
did not appoint a sub-dealer in any of the localities designated by 
the defendants. The defendants notified the plaintiffs verbally 
that, unless the provisions of the contract were complied with, the 
field would no longer be reserved for their exclusive benefit ; and, 
in pursuance of this intimation, they sold the cars referred to. 
These sales were made without the authority or consent of the 
plaintiffs, and, in my opinion, in violation of the terms of the 
contract.

The plaintiffs should be compensated for their services upon a 
quantum meruit. By their efforts they found persons willing 
to purchase three vehicles, but were prevented by the defendants 
from earning commission or profits which they would have been 
entitled to under the terms of the contract. It does not appear 
that the plaintiffs had opened negotiations with any of the per­
sons who became purchasers from the defendants. They adver­
tised the defendants’ vehicles and introduced them to the public, 
and in that way may have assisted the defendants in making 
sales; but I am unable to say that the plaintiffs are entitled to 
recover more than nominal damages in respect to the sales made 
by the defendants in Windsor and Walkerville.

The plaintiffs might have made a profit of $74f> on the three 
vehicles which the defendants refused to deliver to them; and,

ONT.
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in my opinion, substantial justice will be done by awarding the 
plaintiffs this sum with costs.

The plaintiffs appealed and the defendants cross-appealed 
from the finding and report of the Referee.

March 27. The appeal and cross-appeal were heard by 
Clutb, J., in the Weekly Court at Toronto.

J. II. Iiodd, for the plaintiffs.
J. II. Coburn, for the defendants.

March 31. Clute, J. :—There was an appeal by the plain­
tiffs to increase the amount allowed to the plaintiffs, and a cross- 
appeal by the defendants to reduce that amount. All the ques­
tions raised on the appeal were disposed of except one, in which 
the plaintiffs claimed commission upon the cars sold to Amber- 
ley, Lindsay, and LaFont. The point is reduced to a narrow 
one.

It is admitted that during the existence of the agency of the 
plaintiffs and within the territory assigned to them, the de­
fendants made sale of three of their machines without reference 
to the plaintiffs. It is not contended on the part of the plaintiffs 
that these persons to whom the sales were made, or any of them, 
were brought to the knowledge of the defendants through the 
plaintiffs’ agency as persons likely to buy, but simply that, under 
the contract between the parties, the defendants had no right to 
sell machines of the kind they did sell within the territory as­
signed to the plaintiffs while the agency continued.

The Referee finds, as a fact, that the defendants did sell three 
new ears (one of which is described as of special construction) 
during the year 1011, and prior to the cancellation of the con­
tract, in or adjacent to the city of Windsor, that is, within the 
district to which the defendants had appointed the plaintiffs 
exclusive agents.

The Referee also finds that the plaintiffs are entitled to re­
cover nominal damages only in respect of these sales made by the 
defendants.

I was referred by Mr. Rodd to Evans on Principal and Agent, 
2nd cd., pp. 402, 405, 407 ; Simpson v. Lamb (1856), 17 C.B. 603; 
Prickeh v /.w./< ,• (1856), l OWLS. 186; Green v. Bnrilett 
(1863), 32 L.J.C.P. 261; Green v. Heed (1862), 3 F. & F. 226. 
Rut these cases do not cover the point here involved, nor have 
I been able to find any English or Canadian authority applicable 
to the present case. It seemed to be conceded that the contract 
between the parties gave the exclusive right to the plaintiffs as 
sales-agents within the county of Essex. There is nothing in the 
contract which entitles them to a commission on sales within the 
territory by the defendants. That being so, damages for breach 
would have to be proven as in any other case.
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It is not pretended here that the plaintiffs introduced to the 
defendants the persons to whom the sales were made, or in 
any way promoted the sales, or, owing to their method of procur­
ing purchasers, were likely to have effected a sale to any of these 
three persons; so that there is no evidence upon which the Court 
could justly say what, if any, damage, the plaintiffs have suf­
fered by reason of the breach.

There, is an American case where a somewhat similar point 
arose, Huberts v. Minneapolis Threshing Machine Co. (1896), 8 
8. Dak. 579, where it was held that “an agent who has an exclu­
sive contract for the sale of machinery in a given territory, can­
not recover his commission from his principal for a sale made by 
another in such territory till he has shewn that he himself would 
have made the side, or that he performed, in connection there­
with, the requirements imposed upon him by the contract.” 
Fuller, J., who gave the judgment of the Court, said (p. 584) : 
“Without anything before the jury as a basis for the computa­
tion of compensatory damages, and in the entire absence of evi­
dence tending to shew that in any event appellant would have 
made either of the sales complained of, or that he performed any 
act with reference thereto, more proof of the violation of the con­
tract would entitle appellant to no more than nominal damages.”

A number of American cases are there referred to: see also 
Brush-Suan Electric Light Co. of New England v. Brush Elec­
tric Co. (1892), 49 Fed. Repr. 5.

In the present case there is no evidence to shew that the plain­
tiffs earned, or would have earned, any commission on sales to 
any of these persons, if the sales had not been made by the de­
fendants, nor is there any evidence that they promoted in any 
way the sales which were made by the defendants.

There is a breach of the contract, but only nominal damages 
could, upon the evidence, be allowed. In this respect, I agree 
with the Referee.

As both parties have failed in their appeals, there will be no 
costa.
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Itotli appeals dismiss* <1.
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QUE. MONTREAL STREET R. CO. v. MARINS.

K. B.
1913

Quebec Court of King’* Bench (Appeal Side), Trenholme, Laver g ne. Cron», 
Carroll, and (leri'ain, June 18. 1913.

•Turn* 18.
1. Carriers i 8 M K 1—212)—Injury to street c ar pahhkxukr—Allow

1X0 T1MK TO AL1UIIT—SlDDEX STARTING OK CAR.
A pamenger may recover damage* for being thrown from a street 

e.ir by its sudden starting as he was about to alight in compliance 
with the conductor's request that all passengers should diftemhark as 
the car was going no further.

Statement Action for $1,999 damages for injuries suffered by respon­
dent on one of the cars of tile company, appellant.

The trial Judge found that when the St. Denis car was near­
ing Belanger street he called out that the car was not going fur­
ther and that passengers should disembark ; that most of the 
passengers got up and went to the platform, and some even on 
to the first step, holding on to the bar, when the car started off 
so suddenly that he was thrown off. It was also proven that the 
conductor had left the platform and run ahead to get his 
switcher. The trial Judge, therefore, found in favour of the 
plaintiff, and rendered judgment for $1,123.

R. Taschereau, K.C., for appellant.
V. Cusson, K.C., for respondent.

0emto* Gervair, J., for the Court stated, that, as the case was one of 
fact, the Court would not interfere with the findings of the trial 
Judge, which appeared well founded.

Cross, J., dissented.
Action sustained, Cross, J., dissenting.

ONT. BREED v. ROGERS.

S.C.
1013

Ontario Supreme Court, Faleonbridge, CJ.K.B. July 3. 1913.

1. Ixji xctiox ( 8 II—1.301—Interim — Granting — Balance ok cox

July 3.
VK.XIKXCK—< COMPENSATORY DAMAGES.

An interim injunction will not lie granted where tin* preponderance 
of convenience, both public and private, does not require it, and a pro­
per inference can lie drawn from the undUpu-tcd facta only on the 
trial ; and the damagea, if any, which are not irreparable." may lie 
com|>enaated in money.

Statement Motion by the plaintiff for an interim injunction restrain­
ing the defendants from committing a nuisance by erecting a 
coal-handling plant and carrying on a coal business on lands 
south of the Belt Line Railway and north of Lawton avenue, 
in the city of Toronto.

S. //. Bradford, K.C., and T. A. SUvertkorne, for the plain­
tiff.

0. F. Shepley, K.C., and 0. W. Mason, for the defendants.
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Falconbridge, C.J. :—It does not appear to me that the 
plaintiff has made out a sufficiently strong case to justify the 
Court in interfering by way of interlocutory injunction.

While there is no great dispute about the actual facts, the 
plaintiff asks me to draw one inference and the defendants 
another; and, in my opinion, the proper inference can be drawn 
only by the eliminative process of a trial.

The damage, if any, cannot be irreparable—it can be easily 
estimated in dollars by a Judge or Master.

The affidavit of Alfred Rogers shews that the preponder­
ance of convenience—public as well as private—is wholly 
against the propriety of granting an interlocutory injunction.

The injunction will not now be granted, but the motion will 
stand over until the trial. The parties may deliver pleadings 
in vacation, and the defendants are to speed the trial. Costs of 
the motion to be costs in the cause unless the Judge at the trial 
shall otherwise order.

The authorities on which I base this judgment are as fol­
lows: Halsbury’s Laws of England, vol. 17, pp. 217-8; vol. 
21, pp. 531, 534; Kerr on Injunctions, 3rd ed„ p. 174; Lord 
Cowley v. Byers (1877). 5 Ch.D. 944; Earl of Ripon v. TIobart 
(1834), 3 My. & K. 169; Mayer v. Loudon and Port Stanley 
It. Co. (1857), 6 Or. 170; Pope v. Pratt (1904), 7 O.L.R. 207; 
and see Rushmer v. Pohue, [1906] 1 Ch. 234, as to increase 
of noise in an already noisy neighbourhood.

Injunction refused.

KEDDY v. DAUREY 
(Decision No. 2.1

Sorti Scotia Supreme t'nurt. Sir Charlrn Toirnxhrml. ami 1/rat/hrr,
Drystlalc, ami Ritchie, ././. April 28. 1913.

1. Contracts (|ID2-—51)—-Mkkti.no ok minds—Yariaxck — Kvidknck

TO SHEW,
Relief from a contract will not Ik- granted on the ground that the 

written agreement did mit contain the terms of the bargain at made 
unless the variance i* shewn by clear ami satisfactory proof.

| Ketltly v. haunt/, 7 D.L.K. 118, reversed.)

This was an action by plaintiff, a lumberman, residing at 
Mahone Bay, in the county of Lunenburg, claiming damages for 
violation of an agreement in writing entered into between plain­
tiff and defendant whereby defendant agreed to sell to plaintiff 
all the soft wood timber standing and growing on the property 
of defendant in size down to five inches on the stump mid up­
wards, plaintiff to have three years from the 1st day of January, 
1909, in which to cut said timber.
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fendant in breach thereof, sold or pretended to sell, the timber 
on said land to one Aulenbach, who, with the defendant, un­
lawfully cut down and converted the same to their own use. 
The principle defence to the action was that the defendant did 
not execute the agreement as alleged, in support of which evid­

Statement ence was given to shew that defendant was an illiterate person 
who signed as a marksman, and did not know what he was sign­
ing, and executed the agreement supposing that certain changes 
which he required to he made, had, in fact, been made.

The cause was tried l>efore Russell, J., who gave .judgment 
dismissing plaintiff’s claim, Kcdtly v. Daurcy, 7 D.L.R. 118.

Plaintiff appealed, and the appeal was allowed, judgment be­
ing given for the plaintiff.

V. J. Patou, K.C., for appellant.
S. A. Clunky, K.C., for respondent.

Drvtdale. J.
The judgment of the (’ourt was delivered by
Drysdale, J. :—In this action the defendant seeks to avoid 

an agreement between himself and plaintiff in reference to the 
sale of timber on certain lands of defendant.

No doubt an agreement as to this timber was settled between 
plaintiff and defendant, and it was agreed between them that 
such agreement should be reduced to writing, and a county 
magistrate was selected to draw up the document. The magis­
trate was in due course instructed, and prepared the document, 
which was executed by both plaintiff and defendant; the latter 
made his mark instead of his signature, and the clerk to the 
magistrate testifies that it was first read over to the defendant.

The defendant has the burden of establishing, by clear and 
satisfactory proof, that the document relied upon is not his 
agreement, and this 1 conclude he has failed to do. It seems to 
me he has failed to state even his own view of any concluded 
bargain at variance with the terms of the agreement in question. 
A bargain was admittedly made, and it seems reasonably certain 
the document, as reduced to writing, was read over to defen­
dant, and by him, in due course, executed. The magistrate is 
dead, his clerk is a disinterested person, who testifies to the due 
execution by defendant, and I think, liefore such an agreement 
should he set aside, or held not binding on defendant, more 
satisfactory evidence, as to mistake by, or imposition upon the 
defendant should be forthcoming, than has been produced in 
this case.

The plaintiff states, in clear terms, the agreement made that 
was to be reduced to writing, and that the writing is in all re­
spects in accordance with the concluded arrangement between
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plaintiff ami defendant, it was reduced to writing by a magis­
trate (now dead), his clerk testifies to the execution by defend­
ant after being read to him, and as against this I find nothing 
in the case that leads one to conclude the agreement between the 
parties was other, or different, than the writing in question.

With all proper deference to the learned trial Judge, I think 
the defendant has failed in the burden east upon him in main­
taining his defence herein.

I am of opinion the appeal ought to he allowed with costs, 
and judgment entered for the plaintiff herein for $100, the 
amount of damages proved with costa.

Appeal allowed.

N. S.
îTc
1913

Dryedale, J.

SMITH v. TOWNSHIP OF BERTIE. 0NT.
Ontario Supreme Court. Trial before Miihlleton. ./. Mareh S, 1913. ^ 7

1. Municipal corporations (f I A—5)—Incorporation—Police village 1913
—Powers or county council—Ultra vires.

A county council is without jurisdiction to enact, in creating « police 
village, that it is erected into an incorporated village apart from, ami 
that its inhabitants shall l»e a laxly corporate separate from, the town­
ship in which it is situated.

2. Highways (|IVA6—166)—Detect in sidewalk in police village—
Liability op township kor.

A township is liable, under sec. 906 of the Municipal Act, R.S.O.
1897. ch. 223. for injuries sustained on a defective sidewalk, notwith 
«tending it was within the limits of a police village; as the fact that 
by sec. 741 of such Act. as amended, power to build and repair side­
walks is conferred on the trustees of such village, does not alfect the 
primary liability of the township for the condition of all sidewalks 
within the village Uni ts.

Action against a township for injuries resulting from a de- statement 
fective sidewalk within the limita of a police village. The de­
fendant township denied liability on the ground that it was not 
answerable for the condition of sidewalks within such villages.

An issue of law set down for hearing and determination upon 
the pleadings and admissions of the parties was determined in 
favour of the plaintiff.

//. S. White, for the plaintiff.
0. //. Pettit, for the defendant township corporation.

March 8. Middleton, J.:—The action is to recover damages Middleton, j 
resulting from an accident arising, it is said, from lack of repair 
of a sidewalk in the police village of Crystal Beach. The de­
fendant corporation contends that it is not liable for an 
accident of this kind within the limits of the police village. Neither 
counsel was able to refer me to any case in which this question 
has been discussed; and I have l>een unable to find any discussion
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of the exact nature of a police village and the effect of its incor­
poration upon the liability of the parent municipality.

Under the Municipal Act, 11.8.0. 1897, ch. 223, sec. 714: 
“On the petition of any of the inhabitants of an unincorporated 
village, the council or councils of the county or counties within 
which the village1 is situate may, by by-law, erect the same into 
a police village, and assign thereto such limits as may seem ex­
pedient.”

In supposed pursuance of this statute, on the 7th December. 
1898, the County Council of the County of Welland passed a by-law 
enacting that the village of Crystal Beach and its neighbourhood— 
defined by metes and bounds— “be erected into an incorporated 
police village, apart from the township of Bertie, in which the 
same are situated, by the name of Crystal Beach.”

The by-law then proceeds: “and the inhabitants of such 
village of Crystal Beach shall be and become a body corporate 
free from such township; and, as such, shall have perpetual 
succession, with such powers and privileges as are conferred on 
and held by incorporated police villages within this Province, 
and the powers of such corporation shall be exercised by and 
through and in the name of the Corporation of the Village1 of 
Crystal Beach.”

There was absolutely no power on the part of the county 
council to enact this latter clause. It is entirely ultra vires ami 
void. The position of a police* village* must be* fourni in the 
Municipal Act as it stood at that elate; anel plainly the “erec- 
tion” of a limitée! territory into a police village* falls far sheirt 
of incorporation.

The sections 715 to 735 of the Municipal Act provide that 
every police village shall have three trustees, to be elected by the* 
voters qualified to vote at municipal elections for the township. 
Provisions are made for the holding of the election, anel that tin- 
trustees elected shall hold office until their successors are ap­
pointed. In case of a vacancy by death or otherwise, the- re­
maining trustees arc to fill the vacancy. The election is to take- 
place annually on the last Monday in December.

Sections 736 to 750 deal with the eluties anel powers of the- tru 
tees. They may estimate the sum requireel to ce>ve*r the* ex­
penditure in respect of matters over which they have jurisdictiem. 
This amount is to stanel in lieu of the levy for like purposes bx 
the township generally, ne>t to exceed one per cent, on the assesse-d 
value of the property. The amount required is to he levied by 
the township and to be expended on the order of the trustee 
The trustees arc given power by sec. 741 to build sidewalks and 
culverts, put in drains, and improve streets, within the village 
limits.

By secs. 744 and 745, by-laws may be passed by the township 
with the assent of the ratepayers of the village, upon the applies-
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tion of the trustees, for the purpose of purchasing fire-engines or 
supplying water or light and heat to the inhabitants of the village. 
The trustees have charge of the execution of the work, and the 
township pays upon the order of the trustees.

By see. 746, similar power is given to establish parks in the 
village.

By sec. 747, the trustees are required to enforce certain regu­
lations for protection against fire and for the prevention of nuis­
ances; and, by secs. 748 to 750, penalties are provided for the 
infraction of police regulations.

From all this, I think, it is abundantly plain that under this 
statute a police village does not become a separate incorporation, 
but that the scheme is really one by which a limited territory is 
set apart, and the trustees are empowered to raise indirectly, 
through the township, by way of loeal assessment, sums required 
for certain local improvements.

In 1903, this legislation was supplemented by the addition to 
the Municipal Act of sections found as secs. 751 to 757 in the 
Consolidated Municipal Act of 1903. By sec. 751, when the 
census returns of a police village shew that it contains over 500 
inhabitants, then, upon petition, the council of the county may 
declare the trustees of the police village a corporation; and after 
the passing of such a by-law certain additional powers are given 
to the incorporated lioard. It may construct works as local 
improvements under secs. 604 it seq. of the Municipal Act; and, 
after incorporation, the Board becomes responsible for the main­
tenance and repair of all works, improvements, and services 
undertaken by it; the Board is made responsible for all damages 
sustained by reason of any default; and the provisions of sec. 
600 of the Act are made to apply to the incorporated Board.

This amendment goes to fortify the view 1 have expressed of 
the true position of trustees of a police village under the earlier 
Act.

It follows from this that the defendant municipality is re­
sponsible for the condition of all roads within its limits, under 
sec. 606; and that the fact that the trustees of the incorporated 
village have authority to construct sidewalks and to repair them, 
within the limits of the village, does not absolve the township 
from its primary liability. The lack of repair resulting in an 
accident imposes liability upon the entire municipality; and, 
while this is in one sense unfair, it is no more unfair than the 
situation which arises when any work constructed as a local im­
provement falls into disrepair. There the municipality as a 
whole is liable for the lack of repair in a work constructed as a 
local improvement. If the trustees of the police village fail to 
renew a decayed sidewalk, the township is not justified in leaving 
it as a source of danger, and may remove it altogether.

In Faulkner v. City of Ottawa (1906), 8 O.W.K. 126, the city
40—12 D.L.1.
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sewers constructed under a local improvement plan, although 
the ratepayers by petition had prevented the construction of an 
enlarged sewer; and, although the case was reversed upon appeal

Township

Bum.

(1907), 10 Ü.W.H. 807, the judgment did not turn upon this 
question.

I, therefore, determine the question in favour of the plaintiff, 
and direct that the costs lie paid by the defendant corporation

Middleton, J. in any event of the litigation.
If the defendant corporation desires to take the opinion of an 

appellate Court, I suggest to the parties the wisdom of allowing 
the remaining issues to be determined before an appeal is taken, 
so that the whole matter may be reviewed upon one appeal. 
This may readily be accomplished by an order extending the time 
for appealing this decision until the issues of fact are determined.

J Uflgmc n t accordingly.

B. C. REX v. BOGH SINGH.

C. A. 
1913

Columbia Court of Appeal, Miudonab!. C.J.A., Irving, Martin, 
and tlalliher, JJ.A. April 21, 1013.

1. INTERPRETER ( ft I—5)—CRIMINAL TRIAL — IMMATKRIAI. OMISSIONS

It is suilivient that un interpreter fairly and faithfully gives tin* 
substance of the testimony, omitting any irrelevant details.

2. 1‘ER.Il RY <911 C—00 )—KvIUKXVK TIIROVUH INTERPRETER—SUBSTANCE Ol
ANSWERS TRANSCRIBED.

On a charge of perjury against a witness speaking in a foreign 
tongue, it is not essential that the prosecution should prove that 
every word uttered by the witness in the witness-lsix had lieen trail' 
lated by the interpreter and repeated by him in English so as to In- 
placed upon the olliciul stenographer’s notes ; it is enough that tin- 
court is satisfied on the interpreter’s testimony in the perjury trial 
that he repeated in English all that was material of what the accused 
hud said in a foreign language.

3. Evidence (8 VIII—074)—Conkehhionh or admihhionh—Proof that
VOLUNTARY.

Before the Crown introduces statements made by a prisoner while 
in custody ns evidence of un admission or confession, the onus is on 
the Crown to shew that there has been no inducement given to malv 
those statements.

Iff. v. Bruce, 12 Can. Cr. Cas. 275. 13 B.C.R. 1, followed.)

SULtemcnit Motion by the accused for leave to appeal and for direction 
for a stated case to bring up questions as to (a) the regularity 
in taking evidence at the trial through an interpreter, (6) tin- 
propriety of trial Judge’s instructions to the jury, (c) the ad­
missibility of an alleged confession made by the accused. Tin- 
charge was one of perjury.

The motion was dismissed.
./. McDonald Mowat, for prisoner.
J. If. Grant, for Crown.
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Macdonald, C.J.A. :—We need not call upon you regarding 
the second question, Mr. Cirant. The question is unintelligible 
as it appears on this notice of motion, but after hearing the argu­
ment I think I understand what Mr. Mowat is attempting to get 
the Court to direct the trial .Judge upon.

As I understand it now his proposition is this: that it is not 
sufficient that the stenographer take down the evidence inter­
preted by the interpreter—and to go into Court and swear that 
what he has taken down is a true report-—that that is not suffi­
cient proof of what took place at the trial, particularly as the 
interpreter says there were some things he did not give to the 
stenographer- things that had no relevancy to the matter at all; 
for instance he uses the expression here, “And you in giving your 
interpretation do not give all the rigmarole they give! A. I 
had to check them several times you will remember, Mr. Rus­
sell.” But he then added, “I gave the substance of it fairlv and 
faithfully.”

If that is not sufficient to prove what took place at the trial 
in the absence of satisfactory and clear evidence that something 
material has been left out or wrongly put in, then I do not know 
how the record at the trial can be proven. Mr. Mowat admits he 
is not trying to shew that anything material has been left out or 
anything has been wrongly put in. Under these circumstances, I 
would refuse the motion so far as the second question is con­
cerned.

Irving, J.A. :—A written report by the stenographer of what 
the interpreter said was the testimony of the witness must, in 
the absence of evidence to the contrary, govern. We should re­
fuse this second application.

Martin, J.A. :—I agree, and in no event would I be a party 
to sending that back to the learned trial Judge. It is unintelli­
gible on its face as it now stands, and even after the long ex­
planation we have had it is none too luminous. Apart from that 
1 think it amounts to, if the contention as put before us is to 
prevail, the administration of justice would collapse.

Galliiier, J.A. :—I refuse to send this question back.

Macdonald, C.J.A. :—I do not think we ought to send this 
back to tbe learned trial Judge to state the first question. There 
are some things in his charge which might be interpreted to 
mean that the jury were entitled to look at that evidence, in as­
certaining whether the accused misled the Court or not ; but in 
view of the fact that he specifically told the jury that they were 
to eliminate from their consideration the evidence of Jawallah 
Singh, I think that is sufficient under the circumstances of this
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is therefore dismissed.

Irving, Martin, and Qalliiier, JJ.A., agreed.
Hex

Macdonald, C.J.A. :—I think we will have to refuse the re-

Skoh.
lief asked for and dismiss the appeal. Had it not been for this 
confession I should have come to the opposite conclusion, but I

Macdonald,
a j. a. think the confession is admissible in the first place, and in the 

second place, it concludes the matter against the prisoner.

Martin, J.A. Martin, J.A. :—I agree.

Irting, J.A. Irving, J.A. :—I agree. The ease of Rex v. Bruce, 13 B.C.K. 
1, 12 ('an. O. ('as. 275, settles the principle of the admission of 
the confession.

Oallibrr, J.A. Qalliiier, .LA.:—I take a different view. Shortly, I don't 
think that confession, such as it is, is sufficient to turn the scale. 
Before bringing home perjury to a man, you must bring home 
practically the words uttered by the prisoner in giving evid­
ence, at all events as far as they are relative to the issue, and. 
apart from the confession, there is no question in my mindlhat 
they have not done so. I do not think the confession, reading 
it as a whole, is sufficient, as I said before, to till up that gap.

Motion dismissed.

QUE. McGovern v. Montreal street r. co.

K. H.
mis

Quebec Court of Kinn's Bench (Appeal Side). Trcnholmc. Lavergnc, Cross.
Carroll, and O'cn-ais, JJ. June 18, 1013.

1. Trial (JVC 1—280(—Verdict — Special finding — Vagueness.
A verdict finding the defendant street railway company negligent 

in the words “carelessness in handling the car” is too vague upon 
which to give a judgment in an action by a passenger for injuries 
sustained by the door of the car closing upon the passenger s hand ; .i 
more specific finding is necessary to establish liability on the basis of 
the car having been run at too high a speed and so jolted as to cause 
the door to elose suddenly.

Statemeiut Appeal from a judgment dismissing an action for $1,999.!MI 
damages notwithstanding the jury’s verdict which awarded the 
plaintiff $333.33.

The appeal was allowed.
T. E. Walsh, K.C., for appellant.
C. II. He ward, for respondent.

°"**-

The judgment of the Court was rendered by
Carroll. J.:—The plaintiff was aboard a Guy anti Denver 

Hall ear anti alleges that owing to the negligence of the company 's
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employees she met with an accident, which resulted in the ampu- QUE.
talion of part of her left thumb. The special fault alleged is that K
the ear took the switch when leaving the St. James street line, 
at too great a speed, and this speed caused the plaintiff to fall in 
the car and the door of the car to close on her hand, injuring Mc*J,,VKKN 
the same. The jury answered there was common fault in that Mostuku. 
the plaintiff', after embarking, had been too slow in proceeding to s,l(l 1 r 
her seat, and in that the defendant had shewn carelessness in 
handling its car. csm.ii, j.

The jury also declared, although no question of the kind had 
been put to them, that the accident did not occur at the spot 
indicated in the declaration and as a matter of fact the evidence 
shews that the accident occurred about 20 yards from the switch 
at a spot where the line curves. The trial Judge dismissed the 
action on the following grounds :—

Considering that the only fault charged againt the defendant is in 
taking the switch, when the Heaver Hall line leaves St. .fames street line, 
at a very rapid rate of *|ieed ;

Considering that a judgne-nt cannot he rendered upon the finding of a 
jury in a ease such as the present, where the fault or negligence found is 
not a fault alleged by the plaintiff in the declaration or statement of claim;

Considering that it is impossible to connect the fault or negligence 
fourni by the jury with the fault found by the plaintiff in her declaration.

The reason for the judgment is clearly given, the plaintiff 
specified one spot as that at which the accident occurred, and that 
is not the spot where it did occur; the evidence does not sustain 
the allegation.

The accident occurred on the day mentioned, on the car 
mentioned, but instead of at the switch, occurred twenty yards 
farther. The object of pleadings is to set out the respective 
contentions of the parties so that neither the one nor the other 
may he taken by surprise. We are of opinion that where a sub­
stantial allegation does not concur with the proof made then 
it is correct to hold that judgment should he rendered su inuliim 
•lltrrjata ct probata, but the rule cannot apply where the fact in 
question is not material and where the evidence is not of a nature 
to take the other by surprise. Now in this case what it was impor­
tant to establish was the accident, the car on which it occurred, 
and on what line, on what day and how it happened. Whether it 
occurred at the switch or twenty yards farther or twenty yards 
before was immaterial to the decision of the case. As this is the 
sole ground of judgment we find the same erroneous, and that 
a new trial should he held. The respondent has drawn attention 
to the vagueness of the jury’s statement concerning the com­
pany’s negligence : “Carelessness in handling the car.” 1 confess 
the answer is vague, and the jury will have to specify more 
fully what this means. Doubtless, had the trial Judge been of
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would have called the jury’s attention to this and invited them 
to specify this fault.

Appeal allowed with costs; costs of the Superior Court to 
abide result of new jury trial.

Appall allowed.

ONT. TOWN OF ARNPRIOR v. UNITED STATES FIDELITY AND 
GUARANTY CO.

S.C.
1913 Ontario Supreme Court. Trial before Itritton. ./. June 11. 1913.

1. Bonds (g 11 Cl—25)—Public omet»—Guaranty company bond— Re­
newals—NEW BOND.

A new bond replacing un expiring bond of fidelity insurance in the 
same company and in favour of the Home employer upon the same ri-k 
is a “renewal*' of the original insurance as to make material therein 
tlie accuracy of the answers made on behalf of the employer on tin- 
issue of the first bond, where the lioinl was issued upon an expressed 
condition that the answers were to Is* taken as the basis of the Im»ii<I 
or any renewal or continuation thereof or of any substituted bond.

2. Bonds (g 11 Cl—37)—Public officer—Guaranty company bond
Defence—Increasing duties of officer.

An appointment n-s municipal sanitary inspector conferred upon a 
town police otticer does not add to his duties so as to nullify a bond 
of fidelity insurance executed by « guaranty company for the faithful 
performance of his duties as chief of police where the work as sanitary 
inspector was something fairly within police duties.

3. Evidence (gll—95)—Burden of proof—Action on guaranty com
pa.ny bond—«Defence—False statements accompanying appli­
cation FUR BOND.

The onus rests on the defendant in an action on a bond of indemnity 
executed by a guaranty insurance company, to shew the falsity of 
statements and answers to questions in a writing made hv the mayor 
of a town accompanying the application of a tax collector for a fidelity 
bond. (Dictum per Britton, J. )

Statement Action to recover $5,000 upon a fidelity bond executed 
by the defendants, dated the 30th May, 1905, by which the de­
fendants agreed, subject to certain conditions and stipulations 
in the bond, to make good and reimburse to the plaintiffs all and 
any pecuniary loss sustained by the plaintiffs, of money, securi­
ties, or other personal property in the possession of one John 
Mattson, Chief of Police and Tax Collector of the plaintiffs, by 
any act of fraud or dishonesty on his part in the discharge of 
his duties in these two capacities.

Judgment was given for the plaintiffs.
IV. .1/. Douglas, K.C., and J. K. Thompson, for the plaintiffs.
G. II. Watson, K.C., and T. F. Slattery, for the defendants.

Britton. J. Britton, J. :—The bond contains a great many conditions, 
and the breach of these is put forward by the defendants in 
their statement of defence as relieving them from any liability 
under their bond.



12 D.L.R.] Arntrior v. U. S. Fidelity Co. 631

On or about the 19th May, 1904, Mattson made an applica­
tion in writing to the defendants for a bond as an officer of the 
plaintiff corporation. The then Mayor of Arnprior, at the re­
quest of the defendants, sent to them a statement dated the 10th 
•Tune, 1904, agreeing to be bound by the statements and answers 
to questions therein, and agreed that the answers to the ques­
tions submitted in that statement were to be taken as conditions 
precedent and as the basis of the bond applied for or any re­
newal or continuation thereof or any other bond substituted 
in place thereof.

A bond was issued by the defendants in favour of the plain­
tiffs dated the 16th June, 1904, for $3,000.

On the 30th May, 1903, a new bond for the same amount was 
made by the defendants in favour of the plaintiffs: ami the de­
fendants contend that all the statements which were the foun­
dation of the first bond continued as the foundation and basis of 
the bond last-mentioned. There was no application in writing, 
by either Mattson or the plaintiffs, for the new bond; no repre­
sentations of any kind by them. If any were made by Matt­
son, they were made without the knowledge and consent of the 
plaintiffs. No continuation notice was sent by the defendants 
to the plaintiffs at or about the time of expiry of the first bond.

The liability on the lost bond the one sued upon—was from 
the 10th June, 1903, to the 10th June, 1906, subject to con­
tinuance or renewal. It was continued by certificate on the 
28th May, 1906, to the 10th June, 1907, and by certificate of 
the 11th July, 1907, to the 1st June, 1908. (This was a mere 
clerical error, “1st” instead of “10th.”) It was further con­
tinued on the 10th June, 1908, to the 10th June, 1909, and by 
certificate of the 4th June, 1909, to the 10th June, 1910. and 
by certificate of the 14th June, 1910, to the 10th June, 1911.

During the currency of the bond and between the 10th June, 
1910, and the 10th June, 1911, suspicion was directed towards 
Mattson that he was not acting honestly as Collector. A special 
audit was ordered, and investigation followed, with the result 
that Mattson was found to have fraudulently appropriated to 
liis own use money of the plaintiffs. He embezzled in 1908 
and 1909. $11.246.33.

The plaintiffs deny the right of the defendants to set up as 
any defence in this action the written statement mentioned. 
It was made for the purpose of getting a bond in 1904. It 
served its purpose. The bond was issued. There was liability 
under it for a year. At the end of the year liability was not 
continued, but was terminated by the defendants.

On the 30th May, 1903, the defendants, upon being paid the 
premium for another year, executed and issued the new bond
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sbove-mentioned. This l»ond, by continuation certificates, was 
kept in force until the 10th June, 1911.

In each year after 1905, except one, the defendants made in­
quiry of the plaintiffs and received a satisfactory report of 
Mattson’s conduct. *

With a good deal of hesitation, I conic to the conclusion that 
the written statement of the 10th June, 1904, upon which the 
bond of the 16th June, 1904. was issued, can he invoked os 
part of the contract represented by the bond of the 30th May, 
1905.

The statement itself contains the following: “It is agreed 
that the above answers are to be taken as conditions precedent 
and as the basis of the above bond applied for, or any renewal 
or continuation of the same that may be issued by the United 
States Fidelity and Guaranty Company to the undersigned, 
upon the person above-named.”

My conclusion is, that the present bond is a renewal of 
the original insurance. There is much to be said against that 
view. The bond itself, in express terms, makes the new bond 
a new contract.

It was argued that the statement was only part and parcel 
of the contract, which expired in one year, and which was not 
renewed within the meaning of the contract; as to which “re­
newal” or “continuation” has a definite meaning; but it ex­
pired; and as to the new bond the company did not ask for a 
new statement or report of any kind.

It is somewhat anomalous that the company can allow the 
bond to expire, and keep a statement on foot as the basis of a 
new bond. I come to the conclusion that the defendants can 
do this only because of the want of care on the plaintiffs’ 
part in not making inquiry as to the written statement men­
tioned in the bond.

The plaintiffs are not bound by any alleged warranty of 
the truth of the statement. The plaintiffs did not execute the 
bond; the employee did.

Such a statement ils the defendants invoke might be true 
when made and untrue at the expiration of the first year, so 
that a new statement in the same words could not be given. 
The defendants are getting the benefit of the falsity of a 
statement, if it was false, made in 1904. by making that state­
ment do the double duty of being the foundation of a bond 
in that year and of another one in substitution in 1905, without 
the plaintiffs asking for such substituted bond.

In the ease of Yonldcn v. London Guarantee <(• Accident 
Company, 12 D.L.K. 433, 4 O.W.N. 782, it was held that a re 
newal receipt, even after the lapse of a policy, was not a new 
unconditional insurance, but that it carried on the obi contract
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in its entirety. That differs from the prirent ease in this re­
spect; the old bond was not carried on, the new bond alone is 
recognized both by plaintiffs and defendants.

In Liverpool London iV Globe Ins. Co. v. Agricultural Sav­
ings and Loan Co., 32 O.R. 3119, it was held that a renewal was 
not a new contract of insurance. That is the converse of the 
present ease.

I am of opinion that the old statement for the former bond 
can be read into the new contract and as the foundation of 
the bond sued upon.

Counsel for the plaintiffs submitted that, under R.S.O. 
1807 ch. 203, see. 144, sub-sec. 2, the defendants could not 
rely upon the falsity of any statement in the writing mentioned ; 
as the bond did not, in providing for the voiding of it, limit 
the untrue statements to those that are material to the risk.

In so far as the defendants rely upon any misstatement in 
the ion, that objection is supported by Villagi of Lon­
don \\'<st v. London (iuarantcr and Accident Co., 2b O.R. .'>20 ; 
hut the main reliance of the defendants is upon the 
ments in the writing itself, not the application. This is set 
out in the body of the bond. Having regard to Jordan v. 
Provincial Provident Institution. 28 Can. S.C.R. 554, and to 
Venner v. Sun Life Insurance Co., 17 Can. S.C.R. 394. I do not 
decide nor do I give effect to the plaintiffs’ contention in this 
action upon that point.

In the case of McDonald v. London Guarantu and Acci­
dent Co., 2 O.W.X. 1455, the recited statement in writing 
delivered by the employer expressly stipulated that the state­
ments therein were to be limited to such statements as were 
material.

The case of Hag x. Kn\p!ogees’ Liabildg Assn rami Corpor­
ation, 6 O.W.R. 459. decides, upon the rity of Vrnnrr v. 
Sun Life Insurance Co., 17 Can. S.C.R. 394, and Jordan v. Pro­
vincial Provident Institution, 28 Can. S.C.R. 554. that, as the 
question of materiality in the answers contained in the .state­
ment in writing, is for the Judge or jury, it is unnecessary to 
set out in full the misstatements relied upon or to allege their 
materiality. I am bound by this.

Also see Elgin Loan and Savings Co. v. London Guarantee 
ami Accident Co., 11 O.L.R. 330.

The defendants apparently rely most strongly upon the 
statement of the Mayor in the writing referred to, .is it appears 
in the answers to questions 11 and 12 on that paper: “Q. 11. To 
whom and how frequently will he account for the handling of 
funds and securities? A. He accounts to Treasurer daily, or 
when he has collected funds.”

ONT.

im

AK.NI’HIUIt

KllSJ.IT Y

Ilritton, J.

9520

53

92



r>34 Dominion Law Reports. 112 D.L.R

ONT.

.s.C.
11113

Abnpbioh

fit ARAXTY
Co.

Britton, J,

The answer was merely a statement of the Collector’s duty. 
That was true until the Collector failed to do his duty, and ap­
propriated money he ought to have paid to the Treasurer. It 
was to prevent loss in east1 the Collector failed to do his duty 
that the guaranty bond was secured.

“Q. What means will you use to (a) ascertain whether his 
accounts are correct? (b) How frequently will they be ex­
amined? A. (a) Auditors examine rolls and his vouehers 
from Treasurer yearly, (b) Yearly.”

I am of opinion that these answers do not mean more, and 
that they were not intended to mean more, than that the 
Municipal Act requires a yearly audit, and that there would 
be such an audit; the Act would be complied with.

Section 295 of the Consolidated Municipal Act, 1903, pro­
vides for the appointment of a collector or collectors; and sub­
sec. 3 of that section provides that the council may prescribe 
regulations for governing them in the performance of their 
duty. There is no regulation governing them prescribed by 
statute, and the matter is left to the fair and reasonable dis­
cretion of the council.

The plaintiffs’ council, on the 4th October, 1893, passed a 
by-law requiring all municipal taxes to be paid on or before 
the 14th December in each year. This by-law was amended, in 
a manner not material in this aefion, by a by-law dated the 
6th October, 1899.

Under the by-law of 1893, five per cent, had to be added 
to these unpaid taxes. To have that done, and to enable the 
Treasurer to make the return required of him, the Collector 
was obliged to make a return to the Treasurer of all persons 
who had paid taxes on or before the 14th December, and at 
the same time he was required to pay to the Treasurer the 
amount of taxes so paid.

Section 292 provides that the Treasurer shall, after the 14th 
December and on or before the 20th December, prepare ami 
transmit to the Clerk of the municipality a list of all persons 
who have not paid their taxes on or before the 14th December 
This necessitates the examination of the Collector’s roll for 
each year, down to the 14th December; and apparently no 
statutory duty is put upon the Treasurer to examine the Col­
lector’s rolls other than to that date.

Section 299 provides for the appointment of two auditors by 
the council of each municipality. Section 304 defines the duties 
the council of each municipality.

Section 304 defines the duties of these auditors.
The Treasurer of the Village of Arnprior was a salaried 

officer, who also gave security to the plaintiffs, by a bond of 
these defendants, for the due performance of the duties of his
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office. Section 290 prescribes the duties of the Treasurer, and 
sec. 201 states what hooks the Treasurer is to keep. He 
should enter the date of payment of any tax money to him by 
the Collector.

After the roll pets back to the Collector, with the percent­
age added for collection, there is no statutory provision for any 
inspection of it.

Mattson saw his opportunity, and began to appropriate the 
money received by him from the taxes unpaid on the 15th De­
cember, 1908, and unpaid on the roll on the 15th December, 
1909.

In interpreting the answer of the Mayor, it should be re­
membered that the plaintiffs are a municipal corporation. Their 
work is done as prescribed by statute, as to which the defend­
ants know as much as the plaintiffs. They are presumed to 
know the law. The answers were given in perfect good faith.

I am unable to find upon the evidence that then* was 
fraud or concealment of any kind, nor was there any wilful 
misstatement on the part of the Mayor, Treasurer, or Clerk, 
or any officer of the plaintiff corporation, in obtaining the bond 
in question. I am of opinion that the answers of the Mayor— 
the statements in writing—are true in the way the Mayor under­
stood the questions and in the way he wished the defendants 
to understand them, and in the way the defendants did under­
stand them.

It is alleged by the defendants that Mattson was in debt to 
the plaintiffs in June, 1904, and that the plaintiffs were aware 
of it, or should have been aware of it, and that Mattson was in 
debt to the plaintiff corporation every year during the continu­
ation of the bond, and that the plaintiff corporation had know­
ledge of that condition of affairs.

There is no proof of any such indebtedness for the year 1907 
or any year prior to that ; and the plaintiff corporation had no 
knowledge of any such indebtedness, if any existed, in or 
prior to the year 1907.

I find against the defendants upon the eleventh, twelfth, 
and thirteenth paragraphs of the statement of defence. These 
have reference to the notice by the plaintiffs to the defendants 
of Mattson’s default ; and to the want of compliance by the 
plaintiffs with the conditions as to proof of loss. These condi­
tions were reasonably complied with.

The defendants say that the statement made in the applica­
tion by Mattson for the issue of the bond, and the answer to 
the questions of the defendants by the plaintiffs therein, and 
the statements by the plaintiffs to the defendants mentioned 
before, were all untrue. I am of opinion that many of the

ONT.

s. o. 
1913

ARM'BIOR

Fidelity

flVARANTY
Co.

Britton, J,



G3(> Dominion Law Reports. 112 D.L.R

ONT.

S.C.
1913

Abnpbiob

Fiihsijty

flVABANTY
Co.

Britton, J.

statements were immaterial, and that all of them were sub­
stantially true.

Going hack to the statement of 10th June, there are seventeen 
questions, exclusive of some sub-divisions. In what I have said, 
I have dealt with questions 11 and 12. No argument ean succoss- 
fil 1 Iv be made in favour of the defendants upon the answers to 1. 
2, 3, 4, 5, 8, 1), 10, and 17. This leaves ti, 7, 13, 14, 15, and 10 
to be considered. Question ti (a)—What will be the title of ap­
plicant's position? (/>)—Explain fully his duties in connection 
therewith. Answer (a)— Chief of Police and collector of taxes. 

h To collect .ill taxes.
The answers are perfectly true; hut the defendants say that 

additional duties placed upon the collector voids the bond. The 
alleged additional duties were the collection of license fees and 
water rates ami fines and acting as sanitary inspector.

There is no evidence of Mattson’s collection of any fine or 
license fee, nor of his being authorised by the plaintiffs to make 
such collections. If he did, he acted without authority from the 
plaintiffs, at the instance of the person liable.

“Sanitary Inspector” is not a distinct office. It was some­
thing fairly within the duty of Mattson as Chief of Police, to 
look after on his rounds.

There is no evidence that he acted as collector of water 
rates; and, if he did so act, there was no shortage in his water 
account. Although Mattson was called, he said nothing about 
making up shortages, if any, on water rates by payment out of 
tax money.

“Q. 7 fa). If the duties embrace the custody of cash, 
state largest amount likely to be in his custody at any one time 
(b) And the average amount of daily handlings. A. (a) $2,000; 
(b) $100 to $500.

It was stated by Mattson that on occasions when the heaviest 
taxes were paid, and paid by cheque, there was as much at om- 
times as $8,000—including cheques—in his hands. Even if 
Mattson did have $8,000 in cash and cheques in his possession at 
one time, it was an exceptional thing—a thing not in the 
ordinary course likely to occur. The Mayor was only speak 
ing of what was likely. Mattson stated in his signed applies 
tion of the 10th May, 1004—which the defendants put in as 
evidence—that the total amount handled by him during the 
year would hi* $18,000 or $10,000, and the largest amount apt 
to bo under his control at any time would be $1,000. Tak 
ing the largest amount for the whole year at $19,000, and 
allowing say a hundred days for collection, the average would 
he only $190 a day; much less than the maximum amount men 
tioned in the statement of the Mayor.

I find that the answers to question 7 are substantially true
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It was not shewn that the answers to questions 13, 14, 15, and 
16 were not true. The onus was upon the defendants to shew 
the falsity if the answers were false.

No evidence was given to shew that there was any default or 
indebtedness prior to that of 1909.

. I find that the defendants were duly notified in writing of 
Mattson’s default, and that the defendants were furnished with 
proofs of their loss.

I further find that the defendants requested that Mattson 
be prosecuted for his theft or embezzlement, and that he was 
prosecuted and found guilty.

There will be judgment for the plaintiffs for $5,000 with 
interest thereon from the 20th June, 1911. at five per cent, per 
annum, with costs.

Judy mint for plaintiffs.

IRVIN v. VICTORIA HOME CONSTRUCTION AND INVESTMENT CO.

llritish Columbia Court of Appeal, Macdonald, OJ.A., Irving. Martin, ami 
(lalliher, ./.A t. July 22, 1013.

1. Mechanics’ men <f VI—HD—«Khuit to men—Si ii contractor fcr- 
NISIIINO I. AIK UR AMI MATERIALS — STATt'TORV NOTICE OK MEN 
CLAIM FOR M A TEH IA 1.8.

A nub-contractor who furnishes both lalmur ami material* for the 
conntruetioii of a building for a lump Mini it entitled to a lien therefor 
without giving the notice required of a mere materialman by *ec. II 
of the B.C. (Mechanic** Lien Act. K.S.B.1'. 1011. ch. 154.

[To name effect see Fitzgerald v. Williamson, 12 l).I*R. <101 : for 
Annotation on parties entitled to the benefit of Mechanic»* Lieu 
statute», nee 0 II.L.lt. 105.1

Appeal by the defendant from a judgment giving a sub­
contractor a mechanics’ lien for labour and materials furnished 
for the construction of a building.

The appeal was dismissed.
Aikman, for appellant, defendant.
F. C. Elliott, for respondent,

Macdonald, C.J.A. :—The plaintiff was a sub contractor for 
the tiling of the building which was being erected under contract 
by the defendant companies for the owners, the individual de­
fendants, the plaintiffs supplying the material as well as the 
labour for a lump sum of $5.050. No notice was given by the 
plaintiff under see. 6 of the Meehanies’ Lien Act to the owners 
of the material supplied. But for that section it seems clear 
that the plaintiff would have a sub contractor’s right to a lien 
which, though less beneficial, under certain circumstances than 
that of persons ? material who have given the required
notice, yet is clearly recognized by the Lien Act.

637

ONT.
s.c.
1913

Arnprior

(iVARANTY
Co.

Britton, J.

B. C.
C. A. 
1013

sta-t emcit

Me.doneld,

05

2946



Dominion Law Rkpohts. 112 D.L.R.638

B. C.

C. A. 
1913

Victoria

('ONSTRUC-

I.NVE8TM RNT 
< <i.

Macdonald.
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Martin, J.A

Tin* appellants contend, and this is the only question raised 
in this appeal, that the plaintiff is a person who places or fur­
nishes material, and not having given the notice, is precluded 
by said section from asserting a claim of lien as a sub-contractor 
for the materials included in his contract. Originally, the 
Mechanics’ Lien Act gave labourers, contractors and subcon­
tractors. only, lien rights ; then the Act was amended so as to 
give liens to persons placing or furnishing materials. A person 
merely furnishing materials to be used in a building must give 
notice. By doing so he no" only obtains a right to lien, but one 
which, by virtue of sec. 15, may be much more advantageous 
than that given to a sub-contractor. If the appellant’s conten­
tion be right, then a sub contractor’s status has been changed 
by the rights granted to suppliers of materials. The suh-eon- 
tractor who supplies his own material must, perforce, if that 
contention be right, segregate materials from labour, and notify 
the owner of the value of the materials and claim for it as mat­
erials furnished to he used in the building, and for the balance 
of his contract as a sub-contractor, and if he fail to do this his 
right to a lien for the value of his materials is gone.

Having regard to the history of the Act, the language of the 
section itself, and the form of notice prescribed in the schedule, 
I think the appeal fails.

Irvinu, J.A. :—I would dismiss the appeal and hold that the 
plaintiff, being a sub contractor undertaking to supply material 
and work the same into the building, is not required to give a 
notice of his intention to claim a lien. The provisions of sec. 
6 requiring a notice to be given, apply to a materialman pure 
and simple. The failure of the contractor to keep a pay-roll 
as required by sec. 15, prevents anyone bringing an action 
against the owner for payment. The section does not prevent 
a sub contractor from filing a lien. The section was designed to 
afford some measure of protection to the owner.

Martin, J.A. :—The plaintiff is a sub-contractor under an 
entire contract for $5,050 with the Victoria Home Construction 
and Investment Company, Ltd., to supply marble and tiles, and 
do all the work connected therewith according to plans and 
specifications, under a contract which the said company had 
with the owners for the erection of a certain building. The 
plaintiff gave no sufficient written notice under the proviso in 
sec. 6 of the Mechanics’ Lien Act; and it is submitted that he 
has no lien for the material which he supplied and actually 
“placed” in the building. But the exact point is decided in 
his favour by us to-day in Fitzgerald v. Williamson, 12 D.L.R.



12 D.L.R.] Irvin v. Victoria Home, Etc., Co.

—

691, viz., that said proviso only applies to a bare materialman. B.C.

and, therefore, plaintiff is entitled to a lien for the full amount C. A.
of his elaim. 11113

Galmiier. J.A., eoncurred. Oallilier. J.A.

Appeal dismissed.

THE KING V. KNOWLES. ALTA.
t llirrto Nuprcmr Court, Berk. •/. t toiust 1. 1013. S. C.

1. Dihorhkrly ikumks ($1—li—Inmate of—-Man as. 11113
A man cannot tie convicted, under sec». 223, 228 and 23S of the 

Criminal Code, of being an inmate of a bawdy house, since such 
sections apply to female inmates only.

Application to quash a conviction of a man for being an in­
mate of a bawdy hou.se.

Statement

The application was granted, and the conviction quashed. 
Sclwood for the Crown.
Cameron, for the application.

Reck, J. :—The defendant, a man, was convicted of being Back. J.

an inmate of a bawdy house.
One of the questions raised before me on this application, 

one for a writ of habeas corpus, is whether a man can he con­
victed of being an inmate. The Criminal Code, R.S.C. 1906,
eh. 14(1, see. 225, defines a common bawdy house as a “house.
room, set of rooms or place of any kind kept for purposes of 
prostitution or occupied or resorted to by one or more persons
for such purposes.” By sec. 228, the keeping of such a house 
is made an indictable offence and any one who appears, acts or 
behaves as master or mistress or as the person having the care, 
government or management is to be deemed to he the keeper. 
By sec. 238, a common prostitute or night walker who does not
give a satisfactory account of herself (clause (i)), a keeper or 
inmate of such a house or house for the resort of prostitutes 
(clause (j)), a frequenter of such a house not giving a satisfac­
tory account of himself or herself (clause (A)), and a per­
son who having no peaceable profession or calling to maintain 
himself by for the most part supports himself by the avails of 
prostitution (clause (Z)), are liable, under sec. 239, to summary 
conviction.

I have referred to these provisions hi»cause. omitting the 
word inmate from clause (j), they appear to me to furnish quite 
sufficient grounds upon which to convict a man who is an in­
mate of a bawdy house on any finding of facts upon which it 
may fairly be supposed parliament intended lie should lie con-
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ALTA. victetl. He may he convicted of being a keeper—and the de­
s.c.
1913

finition of this is very wide—of being a frequenter or of living 
on the avails of prostitution. Hut if the bald faet of being an

The
inmate, i.e., a mere dweller in the house, is sufficient to .justify 
conviction, then a person who is nothing more than a servant, 
such as a cook or general-purpose men, or who is merely a poor

Knowles. dependent, provided for out of charity, would be liable to con­
viction.

In a statute creating a criminal offence such an intention, 
if it is the intention, must be made clear beyond question, and I 
think this has not been done. 1 think, looking at all the as­
sociated provisions of the Code, the meaning to he attached to 
the word inmate is an inmate for the purposes of prostitution 
and therefore a female. Cases of unnatural offences are dealt 
with elsewhere in the Code.

I have been referred to no decisions upon the point in Canada 
or elsewhere, and as far as I can discover in a casual search, there 
is no corresponding provision in England or in the Cnited States 
of America. 1 am, therefore, left to form unaided the best judg­
ment I can upon the point.

In view of the opinion I have formed, 1 quash the conviction.

Conviction quashed.

B. C. HARRIS v. WESTHOLME.

C. A.
1M3

ItriUsh Columbia Court of Appeal, Munlonahl. C.J.A., I r ring. Unit in, 
ami (lalliher. JJ.A. January 7, 1013.

1. Contracts < § IV C I—343)—Part performance — Entire contract 
—Recovery.

In the aWnee of a et* amounting to aeqiiieaeenee or acceptance, a 
contractor cannot recover on a con-tract to lie executed in a specified 
manner and not to Ik* paid for until completion, if the work a* done 
is different from that stipulated in the contract.

ISumpter v. Hnlgea, 1180S ] 1 Q.H. 673, referred to; see also Elfurd 
v. Thompson. 1 D.L.R. 1. and Annotation on failure of a contractor to 
complete the work, 1 D.L.R. 9.]

St« foment Appeal by defendants from judgment of Morrison, J.
The appeal was allowed.
A. //. MaeXcill, K.C., for appellant.
Hart-Mcllarg, for respondent.

Mu>'(lonul<l.
CJ A. Macdonald, C.J.A.:—I would allow the appeal and dismiss 

the action. To my mind the evidence is conclusive that the ele­
vator in question was not completed in accordance with the con­
tract. That being so, the contract price never became due and 
owing by the defendants, and this action is, therefore, not sus­
tainable.



12 D.L.R.] Harris v. Westiiui.mk.

Trying, J.A. :—Tin* contract was an entire contract. Mr. Mc- 
Ilarg argued that the judgment should Tie upheld as there has 
been a substantial performance of the contract. The general 
law is well settled. In the absence of acts amounting to ac­
quiescence or acceptance, the contractor cannot recover on a 
contract to be executed in a specified manner, and to be paid for 
upon completion, if the work is done in a manner different, or 
so defectively as to call for an allowance for the defects.

Unless the owner consents to the variations, or is willing to 
accept the work, or " * something which amounts to a fresh
contract, or has prevented the contractor doing his work, then 
the contractor must do exactly what lu* agreed to do. and unless 
he does, he cannot recover. In Culler v. Close (1832),, 5 C. & 
I*. 337. and Linas v. G admin (1837), 3 Bing. X.(\ 737, Tin- 
dal, C.J.. makes use of some language which assists Mr. Me- 
ITarg, but in Caller v. ('lose, 5 C. & I\ 337, there had been accep­
tance and acquiescence to a certain extent. After the installa­
tion of the stove, the pipes were moved at the suggestion of the 
defendants, and in the correspondence the apparatus was spoken 
of as not being satisfactory, but not as a complete failure.

In Sumpter v. Ihdqes, [18981 1 Q.B. 073, 17 L.J.Q. B. 543, 
where the contractor having agreed to build two houses, aban­
doned his contract, a decision by the Court of Appeal, Smith, 
L.J., said :—

The law is that, where there is a contract to do work for a lump sum, 
until the work is completed the price of it cannot he recovered. Therefore 
the plaintiff could not recover on the original contract. It is suggested, 
however, that the plaintiff was entitled to recover for the work lie did on 
a quantum meruit. But, in order that that may be so. there must Is* evi 
ilence of a fresh contract to pay for the work already done.

Collins, L.J., said:—
If the plaintiff had merely broken his contract in some way so as not to 

give the defendant the right to treat him as having abandoned the contract, 
the plaintiff might perhaps have been entitled to sue on a quantum mrruit 
on the ground that the defendant had taken the benefit of the work done. 
But that is not the present case. There are cases in which, though the 
plaintiff has altandoned the performance of a contract, it is possible for 
him to raise the inference of a new contract to pay for the work done 
on a quantum meruit from the defendants having taken the benefit of 
that work, but, in order that that may be done, the circumstances must 
he such ns to give an option to the defendant to take or not to take the 
Umefit of the work done. It is only where the circumstances are such ns to 
give that option that there is any evidence on which to ground the inference 
of a new contract.
In the pleadings before Mr. Justice Morrison there was no claim 
on a quantum meruit basis, and this Court is now asked to amend 
the pleadings by inserting such a claim.

I do not think we could allow such an amendment except on
41 — 12 D.L.H.
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terms, and if we did I think a new trial would he necessary, but 
notwithstanding the hardship to the iff. it is, in mv opin­
ion, our duty to refuse an amendment the application is too 
late—the work done was not of the character and finish con­
tracted for. Moreover, in my opinion the judgment below was 
wrong on the facts—facts established by photographs and other 
documentary evidence. On the whole I do not think the amend­
ment should be allowed.

In Ellis v. Hamlin (1810), 3 Taunt. 52, where the action 
was brought on a special contract, with a count for work, labour, 
etc., upon a quantum valebant, Lord Mansfield said:—

To be sure it is hard that he should build houses and not be paid for 
them, but the dilfieulty is to know where to draw the line, for if the de­
fendant is obliged to pay where there is one deviation from his contract 
lie may equally lie obliged to pay for anything how far soever distant from 
what the contract stipulated for.

I would allow the appeal.

Martin, j.a. Martin, J.A., concurred in allowing appeal.

oeuiuer.j.a. Galliher, J.A. :—I would allow the appeal. There can In- 
no question on the evidence that the work was not done in ac­
cordance with the contract. I find no proof of acceptance or 
waiver on the part of the appellants, and no evidence of a fresh 
contract to pay for the work done. The doctrine is summed up 
very concisely in the ease of Sherlock v. Howell, 26 A.li. (Ont. ) 
407. at 409 and 410. .

Appeal allowed.

B. C.

C. A. 
1913

WCKTHOI.MK. 

Irvine. J.A.

B.C. MOFFATT v. CROW’S NEST PASS COAL CO.. Ltd.
i Decision No. 1.)

1913 British Columbia Supreme Court. Murphy, J. May 6, 1913.

1. MaSTKB AND 8KBVANT (§ II A 2----13)—LIABILITY FOR INJURY TO SERVANT
—Workmen’s Compensation Act—Notice of injury—Right <>i
DEPENDANTS UNDER NOTICE BY SERVANT.

A notice of injury given by a workman is sufficient to entitle his 
diqiendanta after his death to the benefit* of the Workmen’s Com 
pen*ation Act, R.S.B.C. 1911, oh. 244. without any other or further

[For affirmance of this case, see the ease following on page 043.1

atenient Case submitted by Judge Thompson, arbitrator under the 
Workmen’s Compensation Act (B.C.), as to whether the demand 
for compensation for and on behalf of the deceased James Roby 
while living was a .sufficient demand for compensation for his 
dependents after his death.

The date of the injury was August 9, 1910, and he died on 
August 29, 1910, hut meanwhile a notice of claim had been given

7



12 D.L.R.] Moffatt v. Crow's Xkst Coal Co. No. 1 (il

under tin- Workmen's Compensation A et in tile following 
form :—-

The Workmen's Compensation Act, 19i>2.
Notice of Claim.

The Crow’s Nest Pass Coal Company, Ltd.,
Fernie. B.C.

Gentlemen.—Take notice that a claim is made under the provisions of 
the alnive Act for compensation on behalf of Mr. James Roby, occupation, 
Rope rider, Cheek No. 2ÔO-2. who was injured at your Mine No. 2. located 
at Coal Creek, on August Oth, 1910.

Signed this 10th day of August, 1010.
David Rees,

Tin* questions submitted were :—
(1) Was there evidence upon which 1 could find that the deceased 

James Roby was the husband of Mary Roby mentioned in the pleadings?
(2) Was there evidence upon which I could And the dependency of 

Mary Roby mentioned in the pleadings upon James Roby deceased?
(3) Was I right in over-ruling the objection of Mr. Herehmer. counsel 

for the respondents, and in allowing counsel for the applicant to prove 
notice of injury and demand for compensation after closing his case at 
the trial?

(4) Was the demand for compensation for and on behalf of the de­
ceased James Roby while living, a sufficient demand for compensation for 
his dependents after his death?

XV. A. Macdonald, K.C., for appellant.
K. V. Bod writ, K.C., for respondent.

B. C.

(’. A. 
1913

Moffatt

Co. Ltd. 
(No U

Statement

Murphy, J. :—The only question argued before me was No. Murphy, j. 
4. In my opinion it should be answered in the affirmative. Tlu* 
giving of the notice under the Act seems to be for tin* protec­
tion of the employer and so that be may not be made to suffer 
by stale claims. Having received such notice from the injured 
person I see no reason why such persons (dependants) after his 
T should be called upon to give another notice.

Direction accordingly.

MOFFATT v. CROW’S NEST PASS COAL CO. Ltd. B. C.
I Decision No. 2.1

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, and \!t|
Martin. JjJk. July 22, 1913.

1. Master and servant (8 II A I—18)—Liability for in.jvry to her 
vant—Workmen’s Compensation Act—Notice of injury —
Death of servant—Right of “defendants” under notice given
nr SERVANT.

A notice of injury given by a workman is sufficient to entitle those 
dependant upon him after his death to the benefits of the Workmen's 
Compensation Act, R.S.B.C. 1911, eh. 244, without any other or fur­
ther notice.

[Moffatt r. Crow's Xcst Cass Coal Co.. 12 D.L.R. ($42. affirmed.]
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Moffatt

Appeal from the judgment of Murphy, J., Moffatt v. Crow's 
Nest Cass Coal Co., 12 D.L.R. G42.

The appeal was dismissed.
liodwcll, K.C., for defendants, appellants.
Maclean, K.C., for plaintiff, respondent.

Macdonald, C.J.A. :—James Rohy was, on August 9, 1910. 
injured while employed in the appellants’ mines at Fernie. 
Notice of injury was given and claim for compensation under 
the Workmen’s Compensation Act was made on his behalf, and 
served on the appellants on the 16th of the same month. Roby 
died on the 25th of the same month, before any further proceed­
ings had been taken.

Subsequently, proceedings were taken on beh. If of his wife 
and children, the respondents in this appeal. Appellants con­
tend that Ix-cause a new claim, under the said Act, was not made 
bv the respondents, they had lost their right to compensation. 
The arbitrator and the learned Judge appealed from, each held 
that the first claim was sufficient. As has been stated by the ar­
bitrator, a liberal construction in favour of beneficiaries ought 
to be given to the Act so as to carry out the manifest intention 
to provide for the injured and his dependants without undin 
regard to mere technicalities.

I would dismiss the appeal.

Irving, j.a. Irving, J.A. :—James Roby, who was injured on August 9, 
1910, put in his claim on August 16, 1910, and died on August 
29, 1910.

In August, 1912, the plaintiff, the legal personal représen­
tât i?e of James Roby, applied for an arbitration in the interest 
of the widow of Janies Roby, a dependant.

It is objected, that as no claim was made on behalf of tin- 
widow, within six months of the death, the dependant’s claim is 
gone.

In considering that question—or any other question on de­
construction of this Act—we must be guided solely by the lan­
guage of the statute, without the addition of anything th.it is not 
necessarily implied.

When we examine the Act we find that as soon as the acci­
dent happens, the owner is liable to “make compensât ion. 
The measure of liability may vary according to the facts of tin- 
particular case, but the liability of the defendants to make com­
pensation is fixed by the accident. That being so. a demand by 
the workman himself or by his agent in the workman's lifetime 
is the only claim necessary to support the proceedings under 
sec. 7 of the Act, R.S.B.C. 1911, eh. 244.

The section says :—
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Proceedings for the recovery under this Act of compensation shall not 
he maintained unless notice of the accident shall have liven given . . . 
and unies» the claim for compensation with respect to such accident has 
been made within, etc.

The section does not say “tin- claim for compensation of Ihe 
workman, or of the dependant,” but speaks of the claim for 

an with respect to such accident.
The form of the notice served on the defendants shews that 

the claim was made by or on behalf of the workman, but the 
insertion of the name of the applicant does not, in my opinion, 
prevent it from being a claim for compensation with respect to 
such accident.

I would dismiss the appeal.

B. C.

C. A. 
1013

Co. Ltd.

Irvine. J.A.

Martin, J.A. :—In my opinion the statute is satisfied if Martin, j.a. 
“the claim for compensation witli respect to such accident” is 
duly made by any one at the time lawfully qualified to make it.
Here that was done by the deceased, and 1 agree with the learned 
Judge below that it was not necessary for a “dependant” to 
give a second notice. It appears from the highest ti ity that 
the object of the notice is to give the employer an opportunity 
of settling the claim, or defending it—or as Lord Atkinson puts 
it in Thompson v. (ioold, [1910] A.C. 400, at 413 :— 
to protect tin- employer from stale demand*, to warn him that a claim 
is altout to lie made against him, and thus put him upon his guard, 
and that warning was given herein by the only person entitled to 
give it at the time, and 1 see no good reason for requiring a 
second one.

The appeal should be dismissed.

Appcal <lism issed.

PRATT v. CONNECTICUT FIRE INSURANCE CO. b. C.
British Columbia Supreme Court. Trial before Clement. ./. June IS, 1013. ^ ^

1. Insurance (8 III E 1—75)—Statutory conditions—Variation—I)e 1013
HTBUCTION OK PROPERTY BY FOREST FIRES—REASONABLENESS.

A that an insurance company should not In* answerable
for loss occurring through forest lires, is u reasonable variation of 
the statutory conditions pertaining to lire insurance under R.S.II.l'.
1011, ch. 114,

2. Insurance (8 III El—87)—Fire—Variance from statutory condi­
tions—Vacancy—Reasonableness.

That an insurance company shall not In? answerable if insured pre­
mises should become vacant or unoccupied is reasonable and valid, al­
though u variation of the statutory conditions under R.S.B.C. 1011, ch.
114.

Triai, of action to recover upon a fire insurance policy. statement 
The action was dismissed.

4
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rinmifll, J.

J. Art Iniv Chirk, lor phi inti IV.
A\ ('. Ma!/(rs, for defendant.
Clement, J. :—At the conclusion of the trial I gave judg­

ment in the plaintiffs favour on the issue as to the cancellation 
of the policy sued on ; hut reserved judgment upon the two other 
questions remaining for determination, namely, as to the opera­
tion and effect of two conditions contained in the policy in 
variation of the statutory condition as set out in the filiform 
Conditions Act, K.X.D.C. 1911, eh. 114.

It was not disputed that the facts in evidence brought the 
ease within the conditions ; hut Mr. Clark urged that they were 
unjust and unreasonable conditions to be enacted by the com­
pany. At the hearing, no evidence was adduced by the plain­
tiffs directed specially to the question of the reasonableness of 
the conditions, and it was contended that all variations from tie- 
statutory conditions are prima facie unjust and unreasonable 
and that consequently the burden should lie upon the company 
in that regard. I reserved judgment to consider the point more 
carefully, intimating that if I should continue of opinion that 
the burden- - except in the ease of a variation manifestly unjust 
ami unreasonable upon its very face- is upon the plain!ill* in 
a ease of this kind. I should allow the plaint ill* to adduce evid­
ence along that line. In Et khardl x. I.amashin, ill Can. S.C.Ii. 
72 at 74. the Supreme Court unqualifiedly approved of the jtnlg 
ment of Meredith. C.J.. at the trial, Eekhardt v. I.am ashin, 29 
Ont. If 699, and, as I read that judgment, the question is one to 
he determined on the circumstances of and surrounding the par 
ticiilar contract and there is no such presumption as is here eon 
tended for. Having so concluded, the ease was again called, hut 
no further testimony was adduced. It was, however, admitted 
that the property insured formed part of a group of structures 
situate around the mouth of the Silver King Mine upon tin- 
wooded mountain side some miles away from any neighbours; 
and the “survey" was put in shewing the position of the various 
structures.

The facts then, as they are before the Court, are that at tin- 
date of the contract, the mine was being operated, the different 
buildings insured were insured as buildings occupied by various 
members of the operating staff, and that the locus was as above 
set out.

The conditions set up are that the company should not In* 
answerable first, for loss occurring through forest fires, and 
secondly, for loss if the premises insured should becom 
vacant or unoccupied; and, as already intimated, the facts bring 
the ease within these conditions. The fire which destroyed til- 
buildings was a forest fire, and at the time the mine was not 
being worked, and the various buildings were unoccupied.
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After careful consideration, I nin unable to nay that it was 
unjust and un reasonable for the company, at the date of the 
contract, to stipulate for immunity under the circumstances in­
dicated. I am free to say. that, in view of the fact that the com­
pany's refusal to recognize liability, was at tirst (and, indeed, 
until an amended defence was filed in this action) based solely 
upon the contention that the policy had been cancelled, their re­
liance now upon these variations hardly calls for commendation : 
but legally they are entitled to stand upon their contract unless 
1 can find affirmatively that these variations are unjust and 
unreasonable. I have tried in vain to propound some good rea­
son for so holding and must therefore dismiss the action. I do 
so, however, without costs as the company failed in the issue 
upon which most of the time of the trial was taken up.

B. C. 

s. <\
I!'1.1

I\V| It \ MK

At linn dismissal.

PETERSON v. THE GARTH CO.
Quebec Court of King’s lb rich lA/i/nil Sale), Trcnholmc, Lorcrgnc. t'rots, 

Currull, and (hrmi*, JJ. June 18, 19KJ.

1. Appeal (fl VII MS—(Wit))—-Mkahi hi ok damages—Workmen's cumvkn- 
sation Act— Increasing tiii amount on aitku..

The o|i|ivllatv court may aimlify the judgment helow hv inere.i«*iiig 
tlie damage-» on tIh* plaintiIfh appeal, if the court Iwlow ha* under- 
estimate»! the percentage of he*-* of earning power which the evidence 
shew* to have resulted to the workman in an net ion under the Work 
men** Compensation Act (One.).

QLK.

K. It. 
ion

Appeal by the plaintiff who sued under the Workmen’s C’om- 
pensation Art (Que.) for $1.023«damagcs, resulting from injuries 
received while in the employ of the res|)ondent. Ap|iellant, an 
ex|H*rt mechanic, on July 2f>, 1912, was engaged in punching holes 
with a large chisel in the cement floor of the new C.IMI. station 
for the placing of a mail shutc, in the elevator shaft, lie bad to 
lean over the shaft holding the chisel whilst another workman 
hammered on the head thereof over his shoulder. Whilst punch­
ing a hole an elevator from nlsive descended without warning, 
struck the chisel into his left baud cutting off part of the middle 
finger, and injuring the third and fourth fingers.

The trial Judge fourni a permanent and partial incapacity 
of eight per cent, on an earning power of $800 a year, which en­
titled plaintiff to an annual rent of $20; but finding also that 
working with full knowledge of the danger to which he was ex­
poses! without demur the plaintiff was guilty of inexcusable fault, 
the judgment was reduced to $20 a year.

IjQuretice Macfarlanc, for ap|>ellant.
//. V. I*. Aylmer, for res|x>ndent.
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The judgment of the Court was delivered by
Trenholme, J.:—There was no proof of inexcusable fault in 

the facts of record, and the Court is of opinion that the appel­
lant's incapacity represented at least 15 per cent, of his earning 
power. Hence the appellant should have an annual rent of 852.

The judgment will be modified accordingly, with costs against 
respondent.

Judgment varied.

REX v. HUTCHINS.

Saêkaiohexoan Supreme Court, llnultain, C.J., Xeirlands, Johnstone, and 
liroxen, JJ. July 15, 1013.

1. Evidence (gIVC—401)—Marriage license issued in United States
—Authentication.

A copy of a marriage license and of a return shewing the perform­
ance of a ceremony thereunder, is admissible in evidence without 
further proof, under sec. 23 of the Canada Evidence Act, when certified 
under the seal of a Court of record of a state of the United States.

2. Evidence (6 XII F—052)—Bioamt—Proof of second marriage—Suffi­
ciency.

A conviction of higamy cannot lie sustained where the sole proof of 
the second marriage is an admission of the accused that ho and the 
woman “went through a form of marriage."

Appeal on a case reserved by the trial Judge for the opin­
ion of tin* Court on a trial for higamy resulting in the conviction 
of the accused.

The conviction was quashed and the respondent discharged. 
7*. A. Colclough, for the Crown.
No one for accused.
The judgment of the Court was delivered hy

II.xcltain, ('.J.:—The accused, William J. Hutchins, was 
tried before the learned District Court Judge for tilt* judicial 
district of Cannington on April 10, 1012, on a charge “that lie. 
the said William J. Hutchins, at or near Estevan, in the province 
of Saskatchewan, being already married to one Irene Hutchins, 
did go through a form of marriage with another woman, Anna 
L. Scyfcrt, and to her the said Anna L. Seyfcrt was then and 
there married, his the said William J. Hutchins’ first wife being 
still alive, contrary to see. 308 of the Criminal Code of Canada, 
and was found guilty and sentenced to one year’s imprisonment 
in Regina gaol. The evidence against the accused was, as shewn 
hy tlni Judge’s notes, shortly as follows:—

Irene Hutchins, the first wife, identified the accused as her 
husband, ami testified to her marriage to him in Minneapolis, 
Minnesota, C.S., in February, 1911. Her testimony, stated 
briefly, is. that she and the accused went to the office of the clerk
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for imirriiigi* license* in Minneapolis on February S. 1911, ami 
secured a marriage license ami afterwards were married by the 
Reverend Mr. Klinger, n minister of the I’nited Brethren Church 
at her home in Minneapolis, after which they lived together until 
July, 1912. Owing to quarrels she left the accused and began 
divorce proceedings against him, which were subsequently 
dropped. The following doeument put in on behalf of the prose­
cution was admitted in evidence against the accused:—

(Exhibit “C”)
Statu of Minnesota.
District Court, l
For the County of Hennepin, j

To any person lawfully nuthorizisl to solemnize marriages within said 
Statei

Know ye that license is hereby grnntci! to join together as husband and 
wife, William J. Hutchins of the County of Hennepin, ami State of Minne­
sota, anil Irene Wilkersun, of the County of Hennepin, ami State of Minne­
sota, being satisfied bv the oath of said William d. Hutchins that there is 
no legal impediment thereto.

Therefore, thin shall be your sufficient authority for solemnizing the 
marriage of the said parties, and making return thereof, as provided by 
law.

In testimony whereof, I have hereunto set my hand and affixed the 
«cal of said District Court, at the ( it y of Minneipolis in said County, this 
8th day of February, A.D. lull.

(Sgd.) A. E. Allen.
Cirri: of Dialrit t Court.

By (Sgd.) R. S. Wiggin.

Seal of District Court,
Hennepin Co.. Minn.

SASK.

S. C. 
191.1

Hex

III TCIIIXH. 

Ihiulliiin, C.J.

State of Minnesota, }
County of Hennepin. ^

1 hereby certify that on the 10th day of February, in the year of our 
lord one thousand nine hundred and eleven, at Minncu|K»li'. Minn., in 
said County, the undersigned, a Minister of the tiospel, did join in the 
holy Isolds of matrimony, according to the laws of this State. William J. 
Hutchins, of the County of Hennepin and State of Minnesota, and Irene 
Wilkereon, of the County of n and State of Minnesota.
In presence of 
(Sgd.) Harry Riley.

Florence Riley.
(Sgd.) H. M. Klinger.

United Brethren.
6;-8 Fillmore St.,

N.E. Minneapolis.
Returned and filed March 14th, 1911.

A copy of my credentials of ordination is recorded in the office of the 
Clerk of the District Court for the County of Hennepin, State of Minne­
sota.

7361
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SASK. State of 'Mhinenotn, |
K.C.
1013

County of Hennepin. {
L V. S. Xvilson, Clerk of the District Court, Fourth Judicial District, 

in and for the County of Hennepin, State of Minnesota, the same being a
Rex

Hutchins.

Court of record, do hereby certify that I have compared the paper 
writing upon which this certificate is endorsed with the original license 
and certificate of marriage of William J. Hutchins and Irene Wilkeraon

Ilaultuin, C.J. on file in the said clerk's ofllee, at the Court House in said Hennepin 
County, Minnesota, and find the same to !«• true and correct copies thereof.

in testimony whereof 1 have hereunto set 
my hand and affixed the seal of the said 
District Court, at the City of Minneapolis, 
in said County, this 22nd day of Jan., A.I). 
1013.

(Sgd.) R. 8. Neilson,
Cirri; ni IliHlrivt Court.

(Sgd.) C. F. Williams.
Deputy.

Seal of the District Court,
Hennepin Co., Minn.

There was also put in on behalf of flu* prosecution the "state 
ment of tin* accused” made and signed by hint in due statutory 
form on the preliminary inquiry before the magistrate who com­
mitted him for trial on this charge. The statement by the
accused is as follows : "1 supposed that after ."1(1 days from the 
date of the papers served upon the, divorce would be granted 
and that I would be free to marry again. 1 admit I married 
Irene in Minm and 1 admit 1 went through a form of
marriage with Anna L. Seyfert.” The learned trial Judge sub­
mits for our opinion the following questions:—

1. Was I right in admitting the documentary evidence, exhibit C'T
2. Was I right in finding that there was sufficient proof of the first 

marriage?
3. Was I right in finding that there was sufficient proof of the second 

marriage?

As to question 1 :—
Sec. 23 of the Canada Evidence Act provides that evidence 

of any proceeding or record whatsoever of in or before any 
Court of record of any State of the United States of America 
may he made in any action or proceeding by a certified copy 
thereof purporting to be under the seal of such Court without 
any proof of the authenticity of such seal or other proof what 
ever.

In view of that provision, the document, in my opinion, was 
properly admitted.

As to question 2:—
The evidence of Irene Hutchins and the admission of the 

accused, together with the documentary evidence already dealt

3
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with, in my opinion constitute ample widcnee of the first 
marriage.

SASK.

As to question •$ :—
The only evidence of the second ceremony is the statement of 

the accused that he ‘* went through a form of marriage with ^x 
Anna L. Seyfert.” Tlie first marriage to Irene Hutchins hav- Hi muxs, 
ing been proved, it is further necessary, to support the convie- n ill|I iin CJ 
tion, to prove that the accused afterwards went through a valid 
form of marriage with Anna L. Seyfert. A valid form of mar­
riage for this purpose is
a form of marriage known to. ami recognized hv tlie law a< capable of 
producing a valid marriage inde|iemlently of the hignumus character of 
the marriage: It. v. Allen, 41 L..1.M.V. 97. 101, 12 Cox C.C. 193.

It will not he necessary, in my opinion, for the determination 
of this question to consider the numerous and conflicting cases 
on the effect of admissions of “marriage” hy the accused in 
bigamy cases. The accused admits that he went through a form 
of marriage, hut there is nothing in that admission to connect 
the form of marriage with the time or place mentioned in the 
charge before the committing magistrate, and there is. of course, 
nothing to indicate what tlie ‘‘form of marriage” was. In my 
opinion there was no evidence to support that part of the charge, 
and the conviction should therefore he reversed, and the pri­
soner discharged.

I think I may say, as was said by Walton, •!.. in Hex v. Lind­
say, 66 J.l*. 5(15, under very similar circumstances, that 
there has been u great miscarriage of justice in this case, and the 
prisoner has got off scot-free lieeause the evidence was incomplete.
The alleged bigamous marriage in this ease took place at Kstevan 
on December 11, 1912, four months to a day before the accused 
was brought to trial. Surely there should have been no diffi­
culty in procuring the necessary evidence to prove the second 
marriage.

Newlanns, J.:—I agree with the answer to question 2 and j.
that the conviction should be quashed. I have not, therefore, 
considered questions 1 and 2.

Johnstone, and Brown, JJ„ concurred. •liilinnUmr, J.

Conviction quasi"</.
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ONT. DOUGLASS v. SULLEN.

K.C.
1913

Ontario Supreme Court, liritton, J. July 12, 1913.

1. Injunction (8 IE—40)—Trespass to real property—Adequacy ok

July 12. LEGAL REMEDY.

An injunction will not be granted to prevent the erection of a build 
ing alleged to encroach on the plaintitrs land, if his remedy by an 
action for damages is adequate.

(DouyUiHH v. Sullen, 3 D.L.R. 80S, 3 O.W.X. 101!». and Seal v. Itoyeis, 
22 O.L.R. 588, referred to.]

2. Damages (8 HIM—200)—Injunction — Wrongful issuance—Scope

On an injunction undertaking damages will not be awarded in re­
lation to matters not within the scope of the injunction order, i.r., 
of time incident to the litigation generally, and not sjievially to the in 
junction.

3. Damages (8 III M—292)—Injunction undertaking—Wrongful issi
ANC»—Triviality—Remoteness.

An inquiry as to damages sustained by the wrongful issuance of an 
injunction will not be granted where the injuries claimed are trivial 
or remote, and not such as could have lieen within the contemplation 
of the parties when the writ was issued.

[Smith v. Day. 21 1‘h.D. 421. and (Sault V. Murray, 21 O.R. 458, n* 
ferred to.]

Statement Action to establish the boundary-line between the land of 
the plaintiff and that of the defendant on the east side of 
Surrey Place, in the city of Toronto, and for an injunction 
restraining the defendant from encroaching. The plaintiff* 
Douglass was the owner and the plaintiff* Woods the tenant of 
land which lay to the north of the defendant’s land.

A. McLean MacdoncU, K.C., and 0. II. King, for the plain­
tiffs.

Shirley Denison, K.C., and F. (\ Snider, for the defend 
ants.

Britton, J. July 12. Britton, J. :—The plaintiff Douglass purchased in 
1880, and the conveyance to him describes the land by metes 
and bounds. Since his purchase, the plaintiff Douglass has been 
in undisputed possession. In the early part of 1912, the de­
fendant purchased the property lying to the south of the plain­
tiffs’, for the express and avowed purpose of erecting thereon i 
large and expensive apartment house. The plaintiffs were quit- 
opposed to such a building close to their southern boundary, 
and they were on the alert to prevent the defendant trespassing 
to the slightest extent in prosecuting his building operations 

The plaintiffs allege that, immediately before the commence 
ment of this action, viz., on the 10th June, 1912, a surveyor of 
the defendant entered upon the plaintiffs’ land and planted a 
post, which, the surveyor alleged, marked the north-east
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boundary of the defendant’s land. The plaintiffs allege that the ONT. 
surveyor assumed to determine, for the defendant, the southern s ~(V
boundary-line of the plaintiffs’ property, that being the mi3
northern boundary line of the defendant ’s property. The plain­
tiffs allege that this post was at least three inches upon the *)m olasb 
land of the plaintiffs, and that the so-called boundary-line m u.Kx. 
encroached upon the plaintiffs’ land distances varying from

■ i , ... . , ione and three-quarter inches to nine ami one-halt inches. Be­
cause of this action of the surveyor, the plaintiffs, on the 10th 
June, applied for and obtained an interim injunction order.
The usual undertaking as to damages was given, and the plain­
tiffs were allowed to file and use further material on motion to 
continue the injunction. The motion to continue was argued 
on the 16th July, 1012. and continuance was refused: Pihk/Iuss 
v. ttulkn, 3 D.L.R. 808. 3 O.W.N. 1610.

By that order, the costs of and incidental to both motions 
were reserved to be disposed of at the trial or other final dis­
position of this action. The defendant then proceeded with the 
building, and, with the exception of that part of tin1 northern 
foundation wall, called the footings, erected it wholly upon his 
own land. There is now no claim for an injunction.

At the opening of the trial before me, counsel for tlu* plain­
tiffs stated that the action was to fix the boundary between these 
properties of the plaintiffs and defendant, and the s
asked for a declaration as to the true boundary-line.

During the trial, counsel for the plaintiffs frankly stated 
that, although the encroachment by the footings is something 
to complain of, that is a comparatively trifling matter, and the 
action was not brought in reference to these. As to these foot­
ings the defendant also alleges that the matter was of trifling 
character, and he has paid into Court $25. alleging that sum 
to be sufficient compensation to the plaintiffs, if they are 
entitled to anything.

The defendant claims large damages consequent upon the 
injunction, and asks for a reference as to these.

I am of the opinion that the plaintiffs were not entitled to 
proceed by injunction. They acted hastily because they did 
not want an apartment house close to their southern boundary.
They thought that the defendant intended to act in a high­
handed and arbitrary manner, and they looked with alarm 
upon every movement the defendant made. The plaintiffs had 
the right, of course, to watch and protect even an inch of their 
territory, hut, in a matter of boundary, pending negotiations, 
proceeding by injunction was not the authorised way.

The evidence satisfies me that the defendant did not intend 
to take or use or injure any part of the plaintiffs’ land. There 
was no question of removing the plaintiffs’ fence further than 
was necessary to enable the defendant to work to the line.

C4C
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ONT. The defendant did speak of claiming the land to the post
s. v. mentioned by Wilson, and did speak of the projecting eave or
1111:1 cornice of the stable; hut, apart from a suggestion 11s to his

I) i ms n~hb he had done nothing up to the time of issuing the writ 
1 beyond what seemed reasonable under the circumstances. The

Uru.rv. acts complained of, even if done, were not likely to do am 
irreparable damage to the plaintiffs. If the defendant had 
actually commenced to build any part of his wall upon the 
plaintiffs' lauds, he would have done so at his own risk and 
loss, and would be obliged to pay damages, if any, to the plain­
tiffs. and money in payment of damages would be an adequate 
remedy. Then the matter was in fact comparatively trifling to 
the plaintiffs. And an injunction might do the defendant great 
damage : and, if it did not in fact injure, it cannot he held to 
excuse the plaintiffs. This seems to me a ease where from firs1 
to last there was no intention to injure the plaintiffs; and, had 
the plaintiff's attempted in a reasonable way to meet the defend­
ant, a settlement of all the small matters in dispute could have 
been arrived at. My inference from the evidence is, that the 
defendant did not at first intend to claim or encroach upon any 
land in possession of the plaintiff's. After relations had become 
strained, the defendant apparently thought that, if his convey­
ance called for it, and if the surveyor was right in giving him an 
extra few inches, he would take it, but he did not intend to 
fight for it, nor did he in fact take it, and has not in this 
action claimed it. The plaintiff's point to the defendant’s ex­
amination for discovery as shewing his real intention before the 
injunction order issued. The defendant’s answers upon that 
examination go no further than to challenge or doubt the plain­
tiff's’ paper title to as much land as they had in possession. The 
defendant did not set up any claim beyond what I have above 
stated.

The plaintiffs’ claim for an injunction fails. They had a 
cheaper, a more just and convenient remedy for all the alleged 
w rongs done by the defendant : Xml v. Hogen, 22 O.L.R. 588.

The defendant says that, owing to the injunction, he was 
unable from the 10th June to the lfitli July to proceed with the 
erection of the apartment house, and thereby sustained heavy 
damages. These he claims under the plaintiffs’ undertaking, 
and asks for a reference.

The order is, that the defendant “be restrained from wrong­
fully entering upon the plaintiffs’ lands, from pulling down the 
plaintiffs’ fences, from wrongfully taking away the support 
of the plaintiffs’ lands, from encroaching on the boundary of 
the plaintiffs’ lands, with excavation for a building, or in any 
other way trespassing upon the lands of the plaintiffs, as set 
out in the writ of summons.”
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There seems nothing in that order to prevent tin- defendant ont. 
from doing all that he says lie desires to do, or all that he after- s
wards did, viz., erecting the apartment house upon his own land, mi3
unless the description by metes and hounds in the plaintiffs’ 
writ was erroneous and so misled the defendant.

The plaintiffs are responsible, at least to the extent of costs. Hvli.kx. 
for wrongfully proceeding by injunction. The plaintiffs put 
the law in motion, put the defendant upon his defence; but the 
plaintiffs are not responsible in damages which, if sustained, 
resulted from an erroneous interpretation by the defendant of 
the injunction order.

The defendant has, in answer to the plaintiffs’ demand, 
furnished particulars of alleged damages. These particulars 
fill six pages and a half, and the damages are of a very varied 
character, amounting to very many thousands of dollars.

The Court is not bound to grant an inquiry as to damages, 
even where the defendant has sustained some damage by tin* 
granting of the injunction, but it has a discretion and may 
refuse any inquiry if the damage is trivial or remote. Sec Smith 
v. Day, 21 Ch.D. 421.

A considerable amount of the defendant's claim is for alleged 
loss of rent. The «lamages ought to be confined to the itti- 
mediate natural consequences of the injunction, under the 
ciAumstauces, which were within the knowledge of the party 
obtaining the injunction. The damages claimed are, in my opin­
ion, too remote. The defendant gave notice to the plaintiffs 
that he was liable to suffer damage by reason of the injunction, 
and that he would hold the plaintiffs responsible; but, as to such 
«lamages as are claimed, the plaintiffs could have no knowledge, 
and they could not have been within tlicir reasonable contempla­
tion when the order was asked for. Damages shouhl be confined 
to circumstances of which the plaintiffs ha«l notice. See Kerr 
on Injunctions, 4th ed., 592.

No doubt, the defendant has suffered some damage, but I 
cannot sort out damag<‘ by reason of the injunction distinct 
from loss of time and trouble and detriment arising from 
litigation; so no inquiry shouhl be directed. S«*e Gault v.
Murray, 21 O.R. 458.

There will be judgment declaring a line as now agreed upon 
between the parties to be the true boundary-line between the 
properties of the plaintiffs and defemlant. This line may be 
described, if the parti<\s agree, by Mr. Van Nostrand, surveyor.
If they do not agree, I will set out the line in the judgment, upon 
the minutes being spoken to.

The plaintiffs will be entitled to the $25 pai«l into Court as 
full compensation for the lapping or extension of footings of
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ont. the defendant’* wall upon the southern part of the plaintiffs’
s.c.
1013

land.
In so far as the action was for an injunction, it will he dis-

Douglass
missed with costs by the plaintiffs to the defendant.

There will he no damages to the defendant, and no inquiry
will In* directed. In so far as the defendant has made such

itrltton, J. damages a matter of counterclaim, the counterclaim will lie dis­
missed without costs.

Jad g men t accordingig.

SASK. REX v. QUONG WING.
S.C.
1013

Saskatchewan Supreme Court, Haultnin, C.J., \ nr lands, Lainont. and 
Brown, «/./. July 0. 1013.

July 0. 1. Constitutional law (| IIB—325)—Regulations of business-—Pro-
IIIBITINO WHITE FEMALES FREQUENT! NO OR BEI NO EM CIO Y El) IN 
PLACES KEPT OR MANAGED IIY’ ORIENTALS.

Ch. 17 nf the Sank. Statutes of 1912. prohibiting any white woman 
or girl residing, lodging or working in. or frequenting any restaurant, 
laundry or other place of business or anmiement. kept, owned or 
managed by a Chinaman, Japanese or other Oriental person, is not 
ultra vires,

| llml y a v. The Qucm. 9 A.O. 117, 132. ami Cunningham v. Tomey 
Homma, 119113] A.C. 151, specially referred to; t'nion Colliery Co. v. 
Brydru, 11899] A.C. 580, distinguished.]

Statement Appeal by each of the defendants Quong Wing and Quong 
Sing by way of stated case from convictions for violation of 
eh. 17 of the Sask. Statutes. 1912, prohibiting any white woman 
or girl residing, lodging or working in. or frequenting, any laun­
dry, restaurant or place of business or amusement, kept, owned 
or managed by a Chinaman. Japanese or other Oriental person. 
The constitutionality of the Act was questioned.

The appeal was dismissed.
W. B. Willoughby, for appellant.
J. N. Fish, for res

Haultnin. C.J. 
<dissenllng> Havltain, C.J. (dissenting) :—1This is a ease stated by the 

police magistrate for the city of Moose Jaw for the opinion of 
the Court under see. 7f>l of the Criminal Code. The appellant 
Quong Sing is a Chinaman by birth and a naturalized Canadian 
subject of the King. The charge laid against him, and upon 
which he was convicted by the police magistrate, is that he being 
a Chinaman and the owner and keeper of a place of business in 
the city of Moose Jaw known as the Royal Rooming House, did 
employ in the said rooming house one Annie Hartman, a white 
woman, contrary to the provisions of “An Act to prevent the 
Employment of Female Labour in Certain Capacities,” being 
oh. 17 of the statutes of Saskatchewan. 1912. The following are 
the provisions of the Act in question:—

55
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1. No |*or«(»n shall employ in any capacity any while woman or girl or SASK. 
permit any white woman or girl to reside or lodge in or to work in or, 
save as a bund fi<le customer in a public apartment thereof only, to fre­
quent any restaurant, laundry or other place of business or amusement 
owned, kept or managed by any Japanese, Chinaman or other Oriental |**r- q,.x

2. Any employer guilty of any contravention or violation of this Act 
shall upon summary conviction lie liable to a penalty not exceeding #100 
and in default of payment to imprisonment for a term not exceeding two 
months.

Winu.

11 Million. ( ' I 
tdiMintinei

Since these proceedings were begun tin- Act lias been 
amended, and now applies only to Chinamen.

By consent of counsel on both sides, the only question left 
for our consideration is whether the enactments of sec. 1 are 
within the competency of the Saskatchewan legislature. The 
determination of this question depends upon the construction 
of sees. 91 and 92 of the British North America Act. Ih67.

Before discussing this question, it will hr desirable to con­
sider the scope and effect of tin* legislation now under review. 
Sec. 1 is badly drawn. The words. "No person shall employ in 
any capacity any white woman or girl” have no grammatical 
connection with any of the rest of the section. The intended 
meaning would probably be given by inserting the word “in” 
after the word “girl” in order to connect the phrase with tin- 
words ‘‘any restaurant, laundry, etc.” The effect of this sec­
tion. so far as alien or naturalized Chinamen are concerned, 
is to prohibit them from employing “white” female labour in 
any capacity, except in a private house. It also imposes upon 
Chinese owners and keepers of hotel, restaurant and other busi­
ness property special disabilities and restrictions, not only with 
regard to the labour they employ but also with regard to the 
public they serve. It also puts a practical prohibition on Un­
employment of any Chinaman as the manager of any business 
in which female employees are required. A Chinaman who 
wishes to invest in business property must do so with the full 
knowledge that his only possible tenant will be persons who are 
willing to carry on a business which can only employ coloured 
female labour, and. in the case—say—of a hotel, can only accom­
modate coloured female guests.

The question then is whether these restrictions and disabil­
ities which apply exclusively to Chinamen constitute an inva­
sion by the provincial legislature of the exclusive jurisdiction of 
the Parliament of Canada in respect of the regulation of “trade 
and commerce” or ‘‘naturalization and aliens” conferred upon 
it by sub-secs. 2 and 25 of see. 91 of the British North America 
Act, 1897. If this Provincial Act prohibited the employment of 
white female labour by any person in certain specified busi-

42—12 D.L.B.
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There can lie no doubt tliat, if sec. 92. of the Art of 1HU7 had stood alone 
and had not been qualified by tla* provisions of the clause which precedes 
it, the provincial legislature of British Columbia would have had ample 
jurisdiction to enact see. 4 of the Coal Mines Regulation Act. R.S.B.t 
1911, eh. 100. The subject-matter of that enactment would clearly 
have been included iu see. 92. sub-sec. 10, which extends to provincial under­
takings such as the coal mines of the appellant company. It would also 
have been included in sec. 92. sub-sec. 13, which embraces “Property and 
Civil Rights in the Province.”

But sec. 91, sub sec. 25, extends the exclusive legislative authority of 
the Parliament of Canada to “naturalization and aliens.” Sec. 91 con­
cluded with a proviso to the effect that “any matter coming within any 
of the classes of subjects enumerated in this section shall not lie deemed to 
come within the class of matters of a local or private nature comprised in 
the enumeration of the classes of subjects by this Act assigned exclusively 
to the legislatures of the provinces."

Sec. 4 of the Provincial Act prohibits Chinamen who are of full age 
from employment in underground coal workings. Every alien when natur 
alized in Canada becomes, ipso facto, a Canadian subject of the Queen; and 
his children are not aliens, requiring to be naturalized, but arc natural 
born Canadian*. It can bardlv have been intended to give the Dominion 
Parliament the exclusive right to legislate for the latter class of persons 
resident in Canada; but sec. 91, sub sec. 25, might possibly be construed 
ns conferring that power in the case of naturalized aliens after naturnlizn 
lion. The subject of naturalization seemed primâ facie to include the power 
of enacting what shall be the consequences of naturalization, or, in other 
words, what shall be the rights and privileges pertaining to residents in

nesses, it might well lie considered within the powers of the 
provincial legislature under the decisions in Hodge v. llegina, 9 
A.< '. 117, 5:1 L.J.P.C. 1; ami Citizens' Insurance Com gang of 
Canada v. Carsons, 7 A.C. 96, 51 L.J.P.C. 11. Hut it is aimed 
exclusively at Chinamen, and imposes unequal conditions upon 
them. The argument on this point was not pressed very strongly 
upon us, and Mr. Willoughby relied almost altogether on the 
other ground, that the Act is ultra vires of the provincial legis 
hiture as conflicting with the exclusive jurisdiction of the Dom­
inion in the matter id’ naturalization and aliens. On this point 
the appellant relies on In ion Colliery Co, of ll.C. v. liryden, 
11899] A.C. 580, 68 L.J.P.C. IIS; while the respondent cites the 
decision in Cunningham v. To no y Horn ma, [1903] A.C. 151, re­
ported in 72 L.J.P.C. 23. as Vancouver City Colbetor of Vottrs, 
etc. v. Tome y Momma. In the first of these cases the legisla­
ture of British Columbia had passed an Act which enacted that 
“No Chinaman shall he employed in or allowed to be for the 
purpose of employment in any mine to which the Act applies, 
below ground.” Lord Watson, in delivering the judgment of 
their Lordships of the Judicial Committee of the Privy Council, 
said iu part as follows:—
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Canada after tliey have la-en naturalizc<l. It not ap|s>ar to tlieir Ln«l- 
sliips to lie necessary, in the present <*a*c, to consider the precise meaning 
which the term “naturalization" wm intended to bear, a* it occur* in sec. 
01, sub-sec. 25. Hut it seem* clear that the expression "aliens" occurring 
in that clause refers to, and at least include*, all alien* who have not yet 
been naturalized; and the word* “no fliinaman.” as they are used in sec. 
4 of the Provincial Act. were probably meant to denote, and they certainly 
include, every adult Chinaman who ha* not lieen naturalized. . . .

The provision* of which the validity ha* thus been nllirmcd by the 
Court* below are capable of being viewed in two different, aspect*, accord 
ing to one of which they appear to fall within the subject* assigned to the 
provincial parliament by sec. 02 of the Hritish North America Ad. IStiT. 
whilst, according to the other, they clearly liolong to the class of subjects 
exclusively assigned to the legislature of the Dominion by sec. 111. sub-sec. 
25. They may be regarded a* merely establishing a regulation applicable 
to the working «if undergrouml coal mines; ami. if that were an exhaustive 
inscription of the substance «if the enactment*, it would he difficult to di* 
pute that they were within the competency of the piovincial legislature, by 
virtue either of sec. Ü2. sub-sec. 10. or *«•<•. 02. aub-ser. 13. Hut the 
leading feature of the enactment* consist* in this—that they have, ami 
can have, no application except to Chinamen who are aliens «ir naturalized 
subject*, and that they establish no rule «ir regulation except that these 
alien* or naturalize»! subjects shall not work, or lie allowed to work, in 
underground coal mines with in the province of Hritish Columbia.

Their Lordship* *ee no reason to «loubt that, by virtue of see. 111. sub­
sec. 25. the legislature «if the Dominion i* invested with exclusive uithority 
in all matters which directly concern the right*, privilege* ami ilisabilitie* 
of the clans of Chinamen who are resilient in the provinces of Canada. Tliey 
are also of the opinion that the whole pith ami substance of tin- enactment* 
of sec. 4 «if the Coal Mine* Regulation Act, ILS.It.t*. Ill 11. eh |t»o, in .o far 
as objei-ted to by the apjndlant company, consist* in establishing a statutory 
prohibition which affect* alien* or naturalized subjects, ami therefore 
trenches upon the exclusive authority of the Parliament of Canada.

The second case referred to, ('unninijhain v. Tonuy II omnia,
119031 A.C. 151, dealt with it provision of tin- Hritish Columbia 
Elections Act which enacted
that no Chinaman, Japanese or Imlian shall have hi* name pi ice«l on the 
register of voter* for any electoral district or In* cntithsl to vote at any 
elect ion.

SASK.

mi:t

Hkx

Qi«in«i 
\\ I Xll.

(«tlMM.ting)

The Hritish Columbia Courts, following the decision in Union 
Collieries v. Bryrii n, 1189111 A.C. 580, declared the enactment to 
In* ultra vires of the provincial legislature. But the .ludicial 
Committee held that deeision to he inapplicable to the facts 
of the case then before them and held that the Act was not ultra 
rim.

In delivering the .judgment of the Hoard. Lord Halshury, 
L.C., said:—

The first observation which arises is that the enactment *upp«>*e<! to 
ultra riret and to lie ini|icuvlie«l u|hui the grouml of its d«Mling with alien
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SASK. ago ami naturalization, has not necessarily anything to do with either.

S.C.
1!»I3

A child of Japanese parentage liorn in Vancouver city is a natural born 
subject of the King, and would ho equally excluded from the possession 
of the franchise. The extent to which naturalization will confer privileges

Hex

Win!”

has varied both in this country ami elsewhere. From the time of William 
III. down to Queen Victoria no naturalization was permitted which did 
not exclude the alien nnturnlized from sitting in Parliament or in the 
Privy Council. . . . The right of protection and the ohligitions of

Iluultain, C J (diiaentlng) allegiance are necessarily involved in the nationality conferred by natural­
ization; hut the privileges attached to it, where these depend upon rc*i 
denec, are quite independent of nationality.

This, Indeed, seems to have been the opinion of the learm-d Judges 
below; hut they were under the impression that they were precluded from 
noting on their own judgment by the decision of this Hoard in the case of 
Union Collieries Co. v. Itrt/den, 118011] A.C. 580. That case dc|Hindcd U|h>ii 
totally different grounds. This Hoard, dealing with the particular facta 
of that case, came to the conclusion that the regulations there ini|Niuched 
were not really aimed at the regulation of coal mines at all, hut were in 
truth devised to deprive the Chinese, naturalized or not, of the ordinary 
rights of the inhabitants of Hritish Columbia, ami, in effect, to prohibit 
their continued residence in that province, since it prohibited their earn­
ing their living in that province. It is obvious that such a decision can 
have no relation to the question whether any naturalized person has an 
inherent right to the suffrage within the province in which he resides.

At first sight, tin* reasoning in the first part of the foregoing 
passage was equally applicable to the Union Collieries v. Bryden 
case. A child of Chinese parentage horn in Vancouver city is 
a natural-born subject of the King, ami would be equally ex­
cluded from the right to earn his living by working in the mines. 
But, as it was pointed out by Lord Halsbury, the right to the. 
franchise was not a right which invariably or necessarily 
accompanied or followed upon naturalization, and it was not an 
ordinary right of the inhabitants of British Columbia such as 
the right to work or engage in business.

Both the reasoning and the decision in Union Collieries v. 
Bryden, |189!)| A.C. 580, in my opinion apply to the enactment 
now under consideration. The regulations which are hero im­
peached are not really aimed at the regulation of restaurants, 
laundries, and other places of business and amusement or of the 
employment of female labour, but were devised to deprive the 
Chinese, whether naturalized or not, of the ordinary rights of 
the inhabitants of Saskatchewan. The right to employ, the 
right to he employed, the right to own property and to own. 
manage or conduct any business without being subjected to 
unequal and discriminatory restrictions, are just as truly ordin­
ary rights of the inhabitants of Saskatchewan as the right to 
work.

For these reasons, the provisions of the Act in question are.
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in my opinion, ultra vins of the Législature of Saskatchewan, 
and the conviction made by the police magistrate ought there­
fore to he reversed.

La MONT, J.:—This matter comes before us by way of a ease 
stated by the magistrate at Moose Jaw. On May 21. 1912, an 
information was laid under oath before the magistrate 
for that he the said Quong Wing, on May 20, MM2, at the city of Moose 
Jaw, in the province of Saskatchewan, living a Chinaman, ami tin* own vi­
and keeper of a place of husinen* known as the C.P.K. restaurant, in tliv 
city of Moose Jaw. did employ in .«aid restaurant as waitresses two women, 
to wit, one Mabel Hopliam and one Nellie Lane, contrary to the Act respect­
ing the Employment of White Female Labour in Certain Capacities, living 
eli. 17 of the statute* of Saskatchewan, 1012.

On the hearing Ik*fore the magistrate lie found the following :
(1) That the accused ymmg Wing was Imrn in China and of Chinese

(2) That the said accused was on the date of the alleged olfem-e 
a naturalized British subject.

(3) That on May 20. 1012. the «aid accused was the keeper of a 
restaurant known us the t’.IMI. restaurant in the city of Moose Jaw. 
in the Province of Saskatchewan.

(4) That on the said 20th day of May. 1012, the said accused had 
in his employ a* waitresses in the «aid restaurant one Mattel llophain 
and one Nellie Ixme, and that the said Mabel Hopliam and Nellie lame 
are white women.

On tlicHc facta the magistrate convicted the accused.
Counsel for tin1 accused, desiring to le.sl the validity of tin* 

conviction, upon the ground—among others that the Legisla­
ture of Saskatchewan had no authority to enact said eli. 17, 
applied to the magistrate to state a ease for the Court mi bant. 
This the magistrate did; and among others, the following ques­
tion, which was the only one argued before Us, was stated ;— 
Whether the said Act under which the information was laid was 
ultra vires.

The Act in question is entitled. An Act to prevent the I! u- 
ploymvnt of Female Labour in Certain Capacities. It contains 
the following provisions;—

1. No |n*iton shall employ in any «-apicily any while woman or girl, 
or |iermit any white woman or girl lo retide or lodge in or to work in or. 
nave a* a butté fide customer in a public apartment thereof only, to fre­
quent any restaurant, laundry or other plue of butine** or amusement 
owned, kept or m»iing«*d by an.t Japanese. Chinese, or other Oriental pen-on.

2. Any employer guilty of any contravention or violation of this 
Act shall upon summary com ietion Is- liable to a |m unity not exceeding 
#1(1(1. hnd in default of payment to imprisonment for a term not exceeding 
two months.

Hv see. 5 of the Saskatchewan Act (4 & 5 Kdw. VII. eli. 42 L

SASK.
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I.amont, J.
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the provisions of tin* British North America Act, 1867 to 1886, 
except in so fur ns varied by the Saskatchewan Act, are made to

Mil a apply to the Province of Saskatchewan. Vnder the British

Hex
North America Act the legislative power is distributed be­
tween the Parliament of Canada and the provincial legisla­

Win ..
tures. By section 92 exclusive legislative jurisdiction is given 
to the provincial legislatures over the classes of subjects

I.amnnt, .1. therein set out ; and by sec. 91 legislative authority in 
respect of all matters not coining within the classes of sub­
jects exclusively assigned to the provincial legislatures is 
vested in the Parliament of Canada, and for greater certainty 
a list of subjects is set out in this section over which the 
Parliament of Canada has exclusive legislative authority. 
Within the sphere of their respective legislative jurisdictions 
these legislative bodies are supreme. In Hodge v. The 
Queen, 9 A.C. 117. at 182, the Privy Council held that a pro­
vincial legislature, within its territorial limits and in reference 
to the classes of subjects exclusively assigned to it by the British 
North America Act, possesses as plenary powers as the Imperial 
Parliament had at the passing of that Act. Being possessed of 
sovereign power within the sphere of its jurisdiction, the discre­
tion of the Provincial Legislature in the exercise of that power 
is not open to question. All argument, therefore, as to the 
wisdom or unwisdom, the justice or injustice, of provincial 
legislation, or the fact that it discriminates against one person 
or set of persons and in favour of another person or set of per­
sons is excluded from our consideration. The only matter for 
inquiry is as to the legislative competence of the Provincial Legis­
lature to pass the Act impeached. Does the subject-matter of 
that Act fall within one of the classes of subjects exclusively 
assigned by see. 92 to the provincial legislatures? If it does 
not, then it can have no validity. If it does, then grima fae'o 
it is within the legislative competence of the Provincial Legis­
lature. But prima fade only. A further inquiry is necessary 
to determine whether or not it does not also fall within one of the 
classes of subjects enumerated in see. 91 over which the Parlia­
ment of Canada has exclusive jurisdiction.

Legislative enactments which for one purpose and in one 
aspect fall within one of the classes of subjects exclusively 
assigned to the provincial legislatures may, for another purpose 
and in another aspect, fall within one of the classes of subjects 
exclusively assigned to the Parliament of Canada. When such 
is the case, it is necessary to ascertain the true nature and char­
acter of the legislation impeached irrespective of what is its 
ostensible object, so as to determine which purpose or aspect is 
the predominating one, to which effect should be given.

The right to ei white women in the conduct of the busi-1
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nesses referred to in tin* Act is a civil right, ami legislation SASK. 
affecting that right comes within the class of subjects etiumer- < ^
ated in sub-sec. l-'l of see. 92, namely, property and civil rights nua
in the province. As the Act -places certain restrictions upon the 
conduct of the businesses carried on in the province, the subject- ,KX 
matter of the Act impeached would also he included within sub- 
see. 10 of sec. 92 which extends to “local works and lindertak- xv IN‘- 
ings.” The legislation impeached may also In- viewed as having Lament, j. 
for its object simply he protection of white women, ami as 
such it would fall within what are known as police regulations 
under sub-sec. 16 ils being matters of a merely local or private 
nature in the province. That it came within these classes was 
not disputed on the argument before us. It was. however, con­
tended that it was also legislation on tin* subject of “ Naturaliza­
tion and Aliens/1 exclusively assigned by sub-sec. 2f> of see. 91 
to the Parliament of Canada, and that the |egi>‘ jurisdic­
tion of the Provincial Legislature was thereby overborne. The 
authority upon which such contention is made is tin- decision of 
the Privy Council in Cnion Colliery v. Hr mini, |1899| AC.
580. In that case the legislation impeached was an Act of tin- 
legislature of British Columbia which enacted that 
no boy under the nge of twelve year*, nml no huiiiiii or girl of any age. and 
no Chinaman, shall lx- employed in any mine to whhli tlii* Act applies 
underground.
The defendi-nt company certain Chinamen in their
mine contrary to the above provision; and an action xx.is 
brought for an " restraining the company from o
doing, file Privy Council held the Act to In- iillrn vires on the 
ground that, although ostensibly only a coal mining regulation, 
it xvas in reality devised to prohibit the continued residence of 
the Chinese in British Columbia by making it impossibh- for 
them to earn a living. As this xvas found to be the leading 
feature of the Act. it xvas held to trench upon the subject of 
“Naturalization and Aliens." Referring to this decision, the 
same Court, in a later case, that of Cunningham v. Tonify 
Homma, [1903] A.C. 151, reported in 72 L.J.P.C. 22, as Van­
couver City Collector of Voters, dc. v. Tunny llonima. said:

This Iknrd, dealing xvith the particular facts of that va*e. eanie to 
the concluwion that the regulations there impeached were nut really aimed 
at the regulation of coal mine* at all, hut xvere in truth devi»ed to deprive 
the Chinese, naturalized or not. of the ordinary right* of the inhabitant* 
of British Columbia, and in elfect to prohibit their continued residence 
in that province, since it prohibited their earning their living in the 
province.

In this latter ease the Court discussed the question as to the 
scope of the term “Naturalization and Aliens" referred to in

53
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see. 01. sub-sec. 2f>. The Lord Chancellor, in giving the judg­
ment of the Court, said :—

The truth Ik, that the langunge of that section does not purport to he 
deal with tlie consequences of either alienage or naturalization, hut it 
undoubtedly reserves these subjects for the exclusive jurisdiction of the 
Dominion; that is to <wy. it is for the Dominion to determine what shall 
constitute either the one or the other ; and the question as to what con­
sequences shall follow from either is not touched. The right of protection 
and the obligations of allegiance are necessarily involved in the nationality 
conferred by naturalization, but the privileges attached to it where these 
depend upon residence are quite independent of nationality.

As the Cunningham case is the last pronouncement of our 
highest Court of Appeal, I take it that the subject of “Natural­
ization and Aliens” gives to the Parliament of Canada tin* ex­
clusive legislative right of saying what shall constitute alienage 
and what shall be the conditions upon which an alien may be­
come a naturalized British subject, but it does not include the 
consequences flowing from either alienage or naturalization. 
The rights and liabilities, duties and obligations flowing from 
the status either of alienage or of naturalization in respect of 
any particular subject-matter are to be determined by the legis­
lature having sovereign authority over that particular subject. 
In order, therefore, to bring the legislation of the provincial 
legislature within the subject of “Naturalization and Aliens.” 
such legislation must in its true meaning and character relate 
to what constitutes alienage or to the terms and conditions upon 
which naturalization may be acquired, or it must affect aliens 
in such a manner as to make it difficult if not impossible for 
them to become naturalized subjects. Once an alien becomes 
naturalized lie passes from under the legislative jurisdiction of 
the Parliament of Canada, in so far as it can legislate on tie- 
subject of naturalization and aliens, for these subject-matters ai- 
no longer applicable to him. An alien, once naturalized, stands 
in precisely the same position as a natural-born British subject. 
He has the same rights, and is subject to the same obligations. 
But the rights which any subject acquires, and the obligations 
to which he is subject, whether individually or as a member of 
the community, in respect of any subject-matter, are neither 
more nor less than the rights given to him and the liabilities and 
restrictions imposed upon him by the will of the legislature hav­
ing sovereign jurisdiction over that particular subject. In this 
case the Act impeached does not deal with what constitutes 
alienage or the terms upon which an alien may become natural 
ized.

Does it affect the ability of a Chinaman to fulfil the terms and 
conditions upon which he may become a naturalized British sub­
ject under the legislation of the Parliament of Canada? It is con

—
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tended that it does because it imposes restrictions on the conduct SASK. 
of any business carried on by him. This, it is alleged, m ikes i‘ s v
more difficult for him to carry on business, and may have the |«(|;t
effect of driving him out of the country by making it 
for him to successfully conduct his business here. Does such a 
result necessarily follow ! Does it follow that the restrictions 
imposed by the Act are necessarily so detrimental to the carry- 'Vino. 
ing on by a Chinaman of his business that the Court is justified umois.j.
ill holding that the legislature intended by these restrictions to 
exclude the Chinaman from this province 1 This, to m.v mind, 
is the e we must go ltefore it can be said that the im­
peached legislation, which is prima facie within the jurisdiction 
of the provincial legislature, is in its true meaning and character 
legislation upon the subject of “Naturalization and Alien V 
That the legislation has imposed restrictions is not sufficient.
The legislature has the right to impose restrictions upon the 
conduct of any business carried on province, provided
the imposing of those restrictions does not carry it into the field 
of legislation assigned to the Parliament of Canada.

The Act prohibits the employment of white women or girts 
in any restaurant, laundry or other place of business or amuse­
ment owned, kept, or managed by Chinamen. It also provides 
that no white woman or girl shall be permitted to reside in or 
lodge in or, save as a bonâ fide customer in a public apartment 
thereof, frequent any such place ; and that anyone so employ­
ing them or permitting them to so reside shall lie liable to a 
penalty. It will be observed that the Act does not in any way 
prohibit the employment, of Chinamen. Indirectly, however, it 
does affect a number of them. If affects those who own or keep 
any places of business or amusement. It places a restriction 
upon the conduct of their business. It does not prohibit China­
men from carrying on such business, but it enacts that in carry­
ing on such business tile Chinamen must get along without the 
assistance of white women. To that extent, but to that extent 
only, does it interfere with the conduct of any business owned or 
kept by Chinamen. The A«‘t also prohibits the employment of 
white women by every person carrying on business who employs 
a Chinaman as his manager. A person conducting such place of 
business must take his choice between r ? a Chinaman as
manager or employing white women ; and to the extent that the 
employment of white women is necessary or more profitable to 
the conduct of the business, the prohibition contained in the 
Act may militate against the employment of a Chinaman in the 
capacity of manager.

If the legislation were to Is* viewed in this aspect alone, it 
is arguable that the restrictions imposed may in some cases affect
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SASK. the ability of a Chinaman to obtain from his business or his
S. c. 
1913

labour the same rewards as if the Act had not been passed. But 
while that is so can it be said that on account of these restric­

Rkx

Wing.

tions he is unable to successfully carry on business and is thereby 
prevented from continuing his residence here? That such would 
be the result can not, in my opinion, he conclusively presum 1 
in the absence of evidence that the employment of white women

Lamont, J. is necessary to the successful conduct of any business referred to 
in the Act. The onus is on those who assert that legislation 
prima fac'u within the legislative competence of the provincial 
legislature comes also within one of the class of subjects enum­
erated in see. 91 : L'l'nion dr St. Jacques v. lielislc, L.R. 6 P.C, 
•11. On the other hand it will be observed that the whole restric­
tion imposed by the Act Is, that white women and girls shall not 
he employed in or permitted to reside or lodge in or frequent 
places of business or amusement where by such employment or 
residence they will he placed in a position in which they will he 
subject to the authority and influence of a Chinaman occupying 
the position of owner, keeper or manager oxer them. There is 
no restriction on their going to these places and being in a pub­
lic a pa lent thereof in a legitimate way for bona fide purposes 
of bus ess or amusement. As such they are not under the 
influence or subject to the authority of a Chinaman.

The legislature has not set out the consideration which in­
spired the legislation beyond what is to be inferred from the 
language of the Act; hut when we consider on the one hand that 
the sole restriction imposed hv the Act is that white women and 
girls shall not be placed in a position whereby they will be 
subject to the authority and influence of a Chinaman, nor shall 
they frequent places where Chinamen are in authority except as 
customers in public apartments thereof, and on the other hand, 
consider that it imposes no bar to the employment of the China­
man or the conduct of his business beyond what Is necessary 
to secure to white women freedom from the influence and 
authority of a Chinaman, the proper inference to be drawn, in 
my opinion, is that the Act was passed in the interests of 
morality and for the protection of white women, and not for 
the exclusion of the Chinese or preventing those who are still 
aliens from becoming naturalized subjects. The predominating 
aspect of the legislation, therefore, is the protection of white 
women, and not the exclusion of the Chinese. Effect should be 
given to this aspect. In this aspect the legislation impeached 
amounts to no more than police regulations and ns such is within 
the legislative competence of the provincial legislature. It can 
not, therefore, lie said to lie legislation upon the subject of 
“Naturalization and Aliens.”
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This being the only respect in which the Act was impeached, SASK. 
I am of opinion that the legislation is infra vires of the provin- < , 
cial legislature. The conviction should, therefore, he affirmed. nipt

Brown, J.:—The statute in question, ch. 17. Saskatchewan 
Statutes, 1912, on these appeals enacts, in efl'ect, that no person <«>i oxu
shall employ any white woman or girl in, or permit any white xx lx,i*
woman or girl to reside or lodge or work in, or (save as a bom iwn .i 
fill, customer) to frequent, any restaurant or laundry or other 
place of business or of amusement if the same is owned or kept 
or managed by a Chinaman. Obviously, the sum and object of 
this legislation is to prevent wii.te women from ; u.u;u . t nrmigli 
employment, residence, lodging, work, or otherwise, under the 
control or influence of any Chinaman. This object is revealed 
by the legislation itself, although the reasons for attaining 
object can only he understood by one familiar with the actual 
conditions. For the purposes of the appeal it seems to me suffi­
cient to say that the interests and protection of white women 
and girls were the primal considerations in the mind of the 
legislators. While this is the aim and object, the result of the 
legislation is such that Chinamen in general are put in a dis­
advantageous position as compared with their fellow-citizens in 
the enjoyment of the right to employ and be t and in
the use of their property. It is clear that as a result of the 
legislation a C " as such, whether naturalized or not, is
prevented from employing white female labour in any place of 
business or amusement owned, kept, or managed by him ; is pre­
vented from entertaining as lodgers or guests any white woman 
in any place of business or amusement if the same be owned, 
kept or managed by himself, even though such while woman 
may, for example. Is* accompanied by her husband ; is prevented 
from being employed as manager of any place of business or 
amusement where any white woman happens to he employed or 
happens to lodge ; or, in other words, is prevented from manag­
ing any places of business in the province except to a very 

r; Is prevented from using property owned by him 
except in the most circumscribed manner, because most places 
of business and amusement in this province employ or entertain 
white women or girls in some way or a ' »r. In brief, the 
legislation prevents a Chinaman as such from being employed 
in many positions of trust and responsibility, it handicaps him 
in carrying on legitimate business, and it greatly the uses 
to which he may put his property. It is contended on In-half 
of the appellants that because of these obvious results the legis­
lation is ultra vires of the province, as being an infringement of 
“Naturalization and Aliens,” subjects exclusively within the
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jurisdiction of the Parliament of Canada, under sub-sec. 25 of 
see. 91 of the British North America Act.

The mere fact that a provincial legislature may appear from 
one point of view to infringe on subjects exclusively reserved for 
the Dominion does not necessarily the legislation ultra
vires. It has on several occasions been laid down by the Privy 
Council (see II odge v. Tin (Jin i a, 9 A.V. 117; and The I'nion 
('olVnry Company v. Itrydea, 11899] A.C. 580) that subjects 
which in one aspect and for one purpose fall within sec. 91 of 
the British North America Act may in another aspect and for 
another purpose fall within sec. 92, and vice versa. This ease 
is. in my judgment, clearly distinguishable from the ease of 
Union Collieries v. liny den (supra). In that case the legislation 
could not be supported because the sole aim and object of the 
legislation, or. to use the words of Lord Watson in delivering 
the judgment of the Privy Council, “the whole pith and sub­
stance of the enactments” consisted in establishing a statutory 
prohibition against Chinamen as such, and did not from an > 
point of view or for any purpose sel" y deal with any sub­
ject over which the legislature had jurisdiction. Had the legis­
lation in that case constituted a regulation for the better work­
ing of underground coal mines it would, 1 infer from the judg­
ment, have been upheld, notwithstanding its serious effect on 
Chinamen as a class and on Chinamen only. In referring to the 
Union Collieries case. Lord Halsbury, in delivering the judgment 
of the Privy Council in the case of Cunningham v. Tunny 
Ilomma, 11902] A.C. 151, is reported as saying :—

This Hoard, dealing with the particular facts of that case, came to the 
conclusion that the regulations there impeached were not really aimed at 

the regulation of coal mines at all, hut were in truth devised to deprive 
tlie Chinese, naturalized or not, of the ordinary rights of the inhabitants 
of British Columbia.

It is distinctly laid down in the Tomey Ilomma case that, 
while the subjects of “Naturalization and Aliens” are exclu 
sively reserved for the by sub-sec. 25 of sec. 91, that
.sub-section docs not purport to deal with the consequences of 
either naturalization or alienage ; that it is for the Dominion 
to determine what shall constitute either the one or the other, 
but that the consequences which shall follow from either are not 
touched. In this respect the judgment seems in conflict with 
what was laid down by Lord Watson in the Union Collieries 
case, but I take it that the later pronouncement of the Privy 
Council must In* accepted as the correct view. It is surely 
competent for the province to legislate for the protection of 
any class of its citizens—in this case white women and girls— 
such legislation being in the nature of police regulations and if
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in so doing the ordinary rights of another class—in this case SASK. 
Chinamen—are affected, even seriously affected, that will not, s <• 
in my judgment, in view of what has been laid down by the 
Privy Council, make the legislation ultra rires of the province.
We, of course, have nothing to do with the policy or impolicy f!x 
of the legislation ; that is a matter entirely for the legislature. <,n ox«i

The appeal in each case should, therefore, be dismissed, with ",Nn*
COStS. Ilrown. J.

NeWLANDS, J., concurred. NtwIaD<K J.
A pj)( al dism isse<1.

VANNATTA v. UPLANDS, Ltd. B. C.

British Columbia Court of Appeal. Macdonald. CJ.A., Irving, Martin, ami , ■ ^ 
(ialliker. JJ.A. July *22, 1013.

1. Mechanics’ uexs (g IV—1.1)—Fob conveying material to stbucti'kk.
A lien for conveying building material* to tlie land where they are 

to lie u*c<l cannot be acquired under see. tl of the B.C. Mechanic*' Lien 
Act. R.S.ÎI.C. 1911, eh. 154.

f Webster v. It cal Estate Imp. Co., t Ma**. ) 6 N.E.R. 71. followed ]
2. Mechanics’ liens (8 IV—15)—For constructing shut is in vm-k- *•

GATED PLAT.
Labour performed in making street*, which have not been dedicated 

ns public highways, in a tract of land being sub-divided for the 
owner's profit, i* not work done on ; highways for which a lien 
is denied by sec. 3 of the U.C. Mechanics’ Lien Act, R.S.lt.C. 1911, 
ch. 154, but is lienable under sec. ti of the Act.

3. Mechanics’ liens (8 IV—15)—For hire ok teams and drivers.
One who furnishe* a contractor with horse*, waggons and driver* 

for the use on premises he is improving, is. under see. II of the B.C.
"Mechanics’ Lien Act, R.S.lt.C. 1911, eh. 154, entitled to a lien for their 
hire.

Appeal by the claimants from a judgment denying a niecli- statement 
anies* lien for labour.

The appeal was allowed in part.
Machan, K.C.. Minfins and Hass, for appellants, claimants.
Roilurll, K.C., and Moore, for respondents, defendants.

Macdonald, C.J.A. :—The Anderson Construction Company m«*nmm. 
had a contract from the ~ * Limited to make streets, boule­
vards and sewers in a tract of land of several hundred acres 
which was being sub-divided for residential purposes, and was 
known as the Uplands Farm, of which William Hicks Gardner 
was the registered owner, the Uplands Limited being I lie regis­
tered holder of an agreement of sale from the said registered 
owner. The appellant Vannatta was under contract with the 
Anderson Construction Company to haul cement from the Grand 
Trunk Pacific wharves to the Uplands, and deliver same in

5
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B. C. stock piles where needed for the prosecution of the snid work.
(\A.
mis

and for the hauling of certain iron pipes from Hi the I *s wharf 
to the same place to he distributed where directed hv the Ander­

"MAX"».

son Company. Two questions arise in his claim, one going to 
the whole, and the other to part of it. As to the first, the 
learned trial .lodge held that he was not within sec. (> of the 
Mechanics' Lien Act, ILS.ICC. lfill, ch. 1 .">4, as being a person

MiinluniiM,
C.I.A.

who has done work or service upon the premises.
The fact that the cement and pipes were hauled from a 

point outside the Cplamls to that rty. does not, in my op­
inion. exclude the said appellant from the class of persons men­
tioned in the said section. If a hod-carrier were required by 
his employment to carry bricks or mortar from an adjoining 
lot not included in the premises being built upon, and deliver 
them to the bricklayers upon such building, I do not think we 
could say the hod-carrier was outside the protection of said 
section, and if that he so the hauling of material from a greater 
distance is distinguishable only in degree. The work being per­
formed by said appellant was an essential part of the contrac­
tor’s work. It was work upon that undertaking, and hence while 
not all physically performed upon Uplands farm, was in con­
templation of the act performed there. This is not like the 
case of a common carrier delivering goods at it.s freight depots. 
Here, the appellant was required to do part of the work on the 
premises and part of the hauling was over the Uplands farm, 
and the unloading and distribution was done there, and was an 
integral part of the work in progress.

With regard to the other point, it was argued that as to tin- 
items of $184.10 and $12.00. his lien was filed too late. 1 think 
this is so. The contract, under which the deliveries were made, 
expired on 1st October, and the lien was not filed within 81 days 
of that date. As to the other items amounting to $204.10, de­
fendant is entitled to succeed.

As to the other lien claimants, McLeod, Gillespie, Cameron 
& Cal well and Dillcy, whose claims are of an appealable amount, 
their work was all done on the Uplands farm, and hence, the 
question 1 have just dealt with in Vannatta’s case does not arise 
in their cases. I therefore hold that all these claimants, includ­
ing Yannatta, are within said section fi. and as it has not been 
made an issue in this appeal that there is no money due by the 
owner to the contractor, it is unnecessary to distinguish between 
labourers and sub-contractors.

The principal contest in this appeal was as to whether the 
work which the Anderson Construction Company had contracted 
to do for the respondents was work in public highways, and if 
so. whether section 8 of the Act did not preclude lien claims.
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I think tin* several streets which are designated “Lot X” on the 
plan of the Vplands are not to he regarded as publie roads. 
Schedule (\ of the Oak Bay Municipality Act. ch. 72. B.(' 
Acts, 1910, to my mind settles that question in favour of the ap 
pellants, hence all the appellants whom I have found entitled to 
succeed are, I think, entitled to liens upon the Vplands farm, in 
eluding said “Lot X,” subject, of course, to any paramount in­
terest.

I would allow the appeal of the appellants Vannatta to the 
extent already mentioned, and of McLeod, Gillespie, Cameron & 
Cal well and Dilley in whole.

Irving, J.A. : 1 see no objection in allowing the lien on the
ground that this claim is for tilling in and making up roads. I 
am of opinion that these are not public highways xvithin Un­
meaning of the Act—certainly they were not dedicated until 
made and completed.

As to Vannatta, 1 think he had .’11 days from completion of 
the services to file his claim for lien. The latter is spoken of 
as one contract, and the verbal agreement to continue is spoken 
of as another contract, hut really and truly he claims in respect 
of services. I would therefore hold that he was in time, but. 
in my opinion, the Act does not contemplate a lien being allowed 
for work done upon land to a person who delivers goods to be 
used in the construction and improvement of a place, although 
the place of delivery Ls in or upon the land. The Act speaks of 
a lien for a person placing and furnishing material, and in the 
schedule, they speak of the delivery by the person who places 
and furnishes the material. The Supreme Court of Massachu­
setts in Webster v. Heal Estait linprovemt nt Co., (> N.E.R. 71. 
has held that the hauling of raw material to the premises was 
too remote to entitle the carter to a lien. This case is cited in 
Phillips on Liens, and I think in 1891, when 1 was in practice 
ami acted in many mechanics' lien cases for the Victoria Lumber 
and Manufacturing Co., and other mill owners, a decision was 
given that, although the mill-owner could have a lien for his 
lumber, lie could not include the cost of hauling. I have tried 
to find a report of that decision, but no report can noxv be found 
one way or the other. Therefore 1 would strike out Vannatta s 
claim. •

As to the other four claimants, in my opinion they caused 
work to be done. They supplied teams and men. 1 would alloxv 
their claims.

Martin, J.A. :—The first objection to all the liens is raised 
on section 3 of the Mechanics' Lien Act, R.S.B.C. 1911, ch. 
154. but I shall content myself by saying that, after a care-

('. A. 
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Murtm, J A.

fill consideration of the point, 1 have come to the conclusion that 
the roads in question arc not “public streets or highways” with­
in that section, and therefore it presents no obstacle.

Vannatta’s claim is for hauling material (sand, gravel, 
cement, pipe, etc.), from town out to the property in question 
at so much per yard or ton. under a written contract with the 
contractors, which contract was, I find, renewed so as to form 
one continuous contract amounting to $690.20. This includes 
also some materials which he hauled from the property into 
town, that had to he returned or changed. No notice in writ­
ing of intention to claim a lien was given under the proviso in 
see. 6. It was argued that Vannatta is entitled to a lien as hav­
ing “placed” material under see. 6, hut 1 have come to the 
conclusion that the expression “places” is not equivalent to 
“delivers,” for it imports the handling of such material after 
the hare delivery on the ground.

The reasoning in Wfbuter v. Real Est. Imp. Co. (1886), 6 
N.E.R. 71. seems sound, and the true distinction drawn between 
helpers, hod-carriers and conveyers of material upon the pre­
mises, and the hare conveyers of material to the premises, and it 
makes no difference in principle if the helper or hod-carrier 
should have to carry the material to the work, from, t.g., a heap 
or pile of such material deposited for convenience upon the 
highway outside of the boundary of the lot upon which the 
work was being done. At the same time I recognize that in all 
matters where the question of degree is an important feature, it 
is hard to draw precisely the real line of demarcation.

It follows that this claim should he dismissed.
As to Dilley’s claim, it is agreed that he is entitled to 

$172.10 if we are in his favour as to the road not being a public 
street or highway, and, therefore, his claim should In* allowed.

The other claimants are all of the same class (except Gil­
lespie, in part ns hereafter noticed'1, and their claim is based 
upon the fact that they supplied teems of horses, wagons, and 
drivers to the contractor for hauling send, gravel and earth upon 
the property for which they were paid so much per day. and 
said teams, wagons and drivers were subject to the control ami 
orders of the contractor’s foreman, and did only what work lie 
required of them. It is contended.by the defendant that these 
teams, wagons and drivers should he considered as legally of 
the same nature as plant or tools hired to the contractor. The 
point turns on the expression in sec. 6: “Every person who docs 
work or service or causes work or service to In* done upon,” etc., 
which is difficult to exactly define as it is at once a compre­
hensive and loose expression. I have reached the conclusion, af­
ter some hesitation, that it does not cover the present claims. It 
is clear that a master who hires out his servant to work for an-
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other has no lien for his services though the servant hiiusvlf B c- 
would have ; nor is it the less clear, that one who hires out (. ^
teams, solus, Iuls a lien. And 1 am unable to see that the mere i ,j:i
conjunction of teams with drivers alters the principle, because 
both are simply supplied on the ground, subject to the order of x ANN UTA 
the contractor, and they stand there idle and ineffective till Vm.axuh, 
the will of the contractor, in whose exclusive employment they *'m 
are for the time being, “causes” them to work-in other words, mumÛTj a 
the primary and moving cause of the work is the will of the con­
tractor, and the men and teams placed under his control for 
the purposes of his contract are the mere instruments of his 
will to that extent. It follows that these claims should be dis­
missed.

As to Gillespie, lie drove one of his own three teams, and 
it is conceded that, if there is a lien at all. he would, in any 
event, he entitled to one-third of his claim, hut it follows from 
the view I have taken that he should have a lien for the full 
amount of his claim.

Galuher, J.A. :—If liens can attach, then, in my opinion, o»uii.,r. j.a. 
MacLeod, Gillespie, Cameron & Calwell and Dilley are entitled 
to liens for the full amount of their respective claims.

The learned trial Judge has held that the lands comprising 
“Lot X” are highways, and that therefore, under sec. $ of the 
Mechanics’ Lien Act, K.S.B.C. 1911, eh. 154, a lien cannot at­
tach for work done thereon, nor can it attach to tin* lands 
benefited thereby.

At first blush, that might seem to be so. hut after looking 
into the whole history of the transaction, and considering clause 
6, sub-sec. (c) of the Mechanics’ Lien Act, above referred to. in 
connection therewith, I have come to the conclusion that the 
lands benefited thereby and enjoyed therewith, are subject to 
liens.

The registered owner of what is now known as the Vplands 
is the defendant Gardner, who has, by agreement, transferred 
these lands to the defendants. The Uplands Limited.

These latter have sub-divided the lands into residential lots, 
opened up and laid down roads and streets, and tiled a plan of 
their sub-division.

The whole scheme is to provide a strictly high-class residen­
tial section, and, in order to enable them to place it upon the 
market advantageously, and to enhance the value of their hold­
ings, and in fact to make it passible for them to sell their 
holdings as residential sites of the class aimed at, they marked 
out and constructed expensive roads and streets and also sewers 
and waters mains, etc.

It is quite clear from the foregoing that all this was done
43—12 DL.S.
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private hoir
It was in voimeetion with this work that the liens wen-

Vann att a
da imed.

There has been no dedieation of these roads as highways.
1 ' |,yn».,,K in fuel in the agreement with the municipality of Oak Bay. tin 

limits of which include this property, it is specifically agreed
Onllili'T. J.A. that nothing therein contained shall he deemed a dedication of 

said “Lot X” to the public or to the municipality as public 
roads or afreets: see schedule (’. to eh. 72. B.C. Statutes 1!MU; 
and the only way in which they can be said to be public high­
ways is that the publie by said agreement are for all time to 
have free right-of-way over them.

This may be sufficient to constitute them public highways 
in that sense, but not such public streets or highways as are con­
templated by sis*. .{ of the Act, having regard to the fact that 
they form so essential a foundation for the devt lit scheme

whole area of private property as laid out and constructed 
by private interest, controlled, maintained and kept open only 
to the public on completion.

For work done on these roads and streets done in the tirai 
place (and before they were open to the public) solely in the 
interest of the defendants and those who should become holders 
under them, and undoubtedly for the benefit of the 1 think
there is a right of lien on those

1 have never known, nor have 1 been able to find a similar
case.

The circumstances are peculiar, and 1 think warrant me in 
taking the broadest view possible in favour of the workman.

The appeal should be allowed with costs, and judgment en 
tered for the four plaint ill's above-mentioned for the respective 

claimed, with costs.
As to the Vannatta claim, I do not think his work comes 

within the class contemplated by the Act, being merely for 
teaming supplies.

Appeal allowed in pari.
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McELMON v. B. C. ELECTRIC R. CO.

HiiUmIi Columbia Court of Ijtyral, Mavtlonahl, CJ.\„ Irving, ami 
iSaUihcr, JJ.A. -Inhi ‘2‘2, MM3.

B. C.

I. Ei.wnticii y <8 111 A—UU—In Jin y from—Dkstkfvtion of iifiuiinii
liv I'lKK—l ROMSFI) WIHFH—XkuI.IUI NCI: —h \< K OF HAFFTY III V IFFH. ‘,U*> 

Negligence! Miilllvivitt to rentier an electric company liable for tin* <l«> 
hIrurtion of .i Iniihling from lire originating from an electric current 
of abnormally high voltage living carried u|H»n wire* leading into the 
building, may properly In* inferred from the fart that several hour*
Indore the lire the vompaiiy'w high voltage wire* liecume crossed with 
low potential *ervi«r wire* on the *anie pole*, which trouble had been 
corrected prior to the tire; where it also appeared that the u*e of a 
simple safety device by the electric company on the pole nearest the 
building would have prevented the abnormally high current enter 
iug it. and that the electrical installation for the servin' of the burned 
building was not defective.

Aitkai. by the defendants from ;t judgment in favour of <i«uement 
the plaintiff for the < leal ruction of a building as the result of the 
crossing of wires carrying a dangerous current of electricity 
with wires leading into the building.

The appeal was dismissed.
L. <•'. Mvl'hillips, K.C., and Ihtncaii, for appellants, defen­

dants.
S. S. Tatflor, K.C., and Hrotrn, for plaintitf. respondent.

Macdonau». C.J.A.: After a careful perusal of the evid Mi.ni.,n»id. 
cnee, some of it several times, I have come to the conclusion 
that the verdict of the jury ought not to he disturbed. (Vi­
tsin facts are well ascertained. The plaintiff's electrical sys­
tem was properly installed and his wires protected by insula 
tion. The defendants' high potential and low potential wires 
were strung upon the same poles, the high above the low. There 
is evidence, that, while this in some sections of tl -untry would 
not lie a good practice, yet, having regard to tn, character of 
the locality, the sparseness of settlement, and the impraetli­
ability because of expense of providing two lines of poles, the 
stringing of the wires was not negligent.

At about 4 o'clock on the 22nd of August, lightning struck 
the appellants' wires, shattering a pole and causing the high 
potential wire which was charged with 40,000 volts to fall on 
the low potential or service wire, which was ordinarily charged 
with 2,200 volts, and which was the wire from which the plain­
tiff took electricity into his mill. The effect of what ned
was to put the lines out of business, as it was expressed in the 
evidence. The damage was repaired during the afternoon, and 
the current was on again at 20 minutes past 7 in the evening.
Two witnesses who were in charge of sub-stations say that the 
system was normal after that time. At about 9 o’clock the

5
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B. C. ««me evening the plaintiff’* mill took fire. brightness was ob­
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served at tin* point where the wire* entered through the wall 
of tlie mill. The wires appear to have become incandescent

MiKlmon

b i
Ki.kctbio

R '

from heat, causing a bright light, and shortly afterwards an 
explosion occurred in what is known as the oil switch in the 
mill, and tin* tire resulted. 1 think it can be gathered from the 
evidence, and 1 think the jury were entitled to conclude that the 
incandescent condition of the wires in the mill was the result

Miuilonald, C.J.A . of an over-load of electricity on the wires. High voltage alone 
will not cause incandescence or heat in the wires, to produce 
heat there must lie amperage. The one lias been described as 
pressure, the other as current. There must lie current or flow 
of electric fluid to produce heat, and as the oil switch which 
corresponds to the throttle of a steam engine was open, thus 
disconnecting the current from the motor, it was contended by 
the » that there could be no path for the current, and
even if high voltage were admitted, which was not. it could do 
no harm, there being no path beyond the oil switch.

The fact, however, is that there must have been a path some­
where otherwise there could have been no incandescence in the 
wires. High voltage will find a path where low voltage will 
not, if I rightly understand the evidence of Higman. Now, it 
may be said that there was no excess of voltage in this service 
wire just before or at the time of the tire. There is no ques­
tion of lightning or atmospheric causes after the line was re­
paired in the evening, the lightning occurred before that. If, 
therefore, the s’ system were normal from 20 minutes
past 7 until the time of the fire, how could tin* excessive voltage 
be found to exist. The only explanation of it is that the jury 
did not accept the evidence of those1 who stated that the sys­
tem was normal after 7.20, and I think there was reason for 
that refusal. No records were kept after 7.20, and the only 
way the witness at one of the sub stations had of telling whe­
ther the system was normal or not was by its effect on the 
electric He says he did not notice irregularity in the
lights.

The jury had before them the evidence of a properly in­
stalled mill system, i mean the electrical part of it. running 
safely and properly under normal conditions which existed 
before 4 o'clock on that day. They had also evidence of ab­
normal conditions affecting the appellants’system after 4 o'eloek 
on that day. I can find no sufficient evidence that these ab­
normal conditions were completely cum! before the damage was 
done to the mill. I think once it was shewn that the appellants* 
system was out of order it was incumbent upon them to prove with 
reasonable certainty that it had been put into good order and

5
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made safe for connection with tin* works of their customers. Tin* 
evidence that the system was working normally after 7.20 is 
unsatisfactory and unconvincing. Tlmt the service wires had 
been surcharged with a high voltage at and after 4 o'clock I 
think the jury might properly infer, in fact it was not as far as 
I can see. contested. The expert evidence shews that what hap­
pened in the mill might happen by reason of very high voltage 
in the wires, that is to say, a voltage very much greater than 
2,300. That was the voltage that the defendants were, I think, 
hound not to exceed. Hence it does not matter whether or not 
it was destruction of the insulation or defective insulation in 
the mill which caused the fire, if but for the abnormal voltage 
that result would not have been brought about.

Then, as to the substitution of a copper wire for the fuse 
at the point where the wires ran from the service line into the 
mill. While there is some evidence that the fuse was for the 
defendants’ protection, and not for the plaintiff’s, yet the 
jury was entitled to find that it was. having regard to the dan­
ger of operating with one line of poles, required for his pro­
tection as well; in other words, that under the conditions in 
evidence, it was the duty of the defendants to maintain that 
fuse; and that, bad there been a fuse then1, the fire would not 
have occurred.

I would dismiss the appeal.

Irving, J.A. :—I would dismiss the appeal. The charge seems 
to me to be unobjectionable, and there is no ground for inter­
fering with the jury’s decision.

As to the motion for nonsuit, I do not think the Judge would 
have been justified in withdrawing the ease from tin* jury. The 
ease of McArthur v. Dominion i'artriihji Co., |l!l<l.">| A.C. 72. 
teaches us to lie slow to stop a case of this kind. Then having 
got past that stage, and the defendants having called evidence. 
Courts of Appeal will not overrule the trial Judge because they 
think lie ought to have granted a nonsuit, if. in the opinion of 
the Court, the conclusion is correct : see (iron* v. Clicltt nhtim, 
82 L.J.K.B. 6fi4.

In this case, I think, the failure on the part of tin* company 
to have a proper means of preventing an excess of current get­
ting past the fuse box on the pole near the track, gave the jury 
an opportunity to find as they did.

I agree with the learned Chief Justice that cases of this 
character could be more satisfactorily tried bv a Judge with 
assessors than with a jury.

On the subject of putting questions to a jury, my own 
view is that the form of the charge is a matter for the Judge's
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(list* ret ion. In Knglnnd 1 set* that the Judge's charge is, as 
a rule, very much shorter and simpler than those delivered in 
this province. This Court, or, at any rate, the majority of the 

s of this Court, having expressed the opinion that ques­
tions should be left to the jury where practicable, I venture, 
with every deference to the learned Chief Justice, to sav that 
it is unnecessary for the trial Judge to invite the jurors to de­
cline to answer the questions lie is about to submit to them. 
I have already expressed the opinion that counsel would not be 
justified in interfering to suggest to jurors that they are at 
liberty to act as they please.

Jurors are a part of the Court, and we should assume that 
they desire to do their duty and assist the Courts in rightly 
deciding the case.

Uai.uhki?, J.A. :—I find this a rather difficult case to decide 
upon the evidence, which is mostly of a highly technical nat­
ure. That the mill was burned either through some fault in the 
inside installation or through the high power wire coming in 
contact with the secondary wire is beyond question. The evid­
ence is conflicting, and on the part of the plaintiff’s expert wit­
nesses. largely theoretical. It is urged that the jury have simply 
guessed at the cause, and if this were so, the plaintiff would not 
he entitled to maintain the verdict. The duty is upon the plain­
tiff to establish his case, ami this must he done hv evidence.

After carefully reading and weighing the evidence. I still 
have sufficient doubt in the matter to preclude my saying that 
there were not facts and circumstances proved upon which the 
jury could have come to the conclusion they did.

I would dismiss the appeal.
Appeal dismissal.

REX v. RATZ.

Sankiitrhrirnn Supreme Court. Xeirlnnds. Johnstone, /.amont amt Broirn, ./•/.
July 9. 1913.

1. Criminal law (5 IK—20)—Acvkhhohy am svch—Accomplice.
An accvwHory before the fact to the crime of murder is an novum 

pi ice with his principal within the rule requiring the corroboration of 
his testimony against the latter. (Per Xewlands. and Brown. JJ. »

| Bex v. Tate, 21 Vox O. Va*. (193. and Hex v. Beauehamp, 25 Times 
L.R. 330, followed ; R. v. Reynolds, 15 Van. Vr. Va*. 210. distinguished.

2. Trial (6 III K5—201)—Homicide—I nntrivtionh — Evidence ok a<
COM CLICK—VOBBOBOBATIOX.

A new trial will lie granted for the failure of a trial judge to caution 
the jury, on a trial for murder, against acting on the uncorroborated 
testimony of an accomplice, who had already been tried and convicted, 
where there was no corroborating evidence.

4



12 D.L.B.] Kkx v. Katz. 679

Appeal by tile defendant from a conviction of murder on SASK. 
the testimony of an accomplice because of the failure of the *
trial Judge to caution the jury against acting on the uncorro- 11,13
bora ted testimony of tile accomplice.

A new trial was ordered. ‘*'x

//. V. Bigrlow, for accused. IUtz.
T. A. (’nlchmi/li < Deputy Attorney-General), for the Crown.

Xkw lands, J. : The learned Chief Justice has reserved. f< r j.
tin- opinion of this Court, the following question :

Ixxiift Rat/, wa* tricil liy me with a jury at Prims* Albert mi Tuesday.
May ti. Ittl.'L fur the murder of one ('haidea llruggcncotc. and w.i* found 
guilty of murder and aentencod to de.ith. After I had charged tlie jury.
Mr. Ologon, counsel for tin* prisoner. a*ked me to recall the jury and 
charge them that the witness Kovach wa* an aceompliee, and to caution 
them against acting on his evidence miles* it wa* found liy them to In? 
corrolMirated in some material part by other evidence. I refused to do 
this, and I nmv reserve for tlm opinion of the Court the following «pies 
tiuii:-—

Having regard to the evidence and my charge to the jury, wa* I wrong 
in refusing to recall the jury and charge them as requested Y

The test of nu accomplice, ns given nt 12 Cy«*. 44”». is n< 
follows:—

The test hy which to determine whether one i* an accomplice is to uscer 
tain whether he mu hi In* indicted for the olfence for which the accused is
1 icing tried.

In this case the alleged e was tried for the same
offence and was convicted of being an accessory before the fact 
to the murder, for which the accused was being tried, and that 
fact was proved at the trial. I’pon this point it is stated in the 
same volume of Cyc., at p. 446 :—

All the Court* agree that an accessory before the fact is nn uccom 
pi ice within the rule requiring corroboration of the testimony of an accom­
plice,
and, at p. 449,

It has been held that a separate indictment pending against the wit 
ness . . . can not he proved against him to shew that he is an accom­
plice. a* nothing but a plea of guilty or a conviction on such indictment 
would establish that fact.

I am therefore of the opinion that Kovach is an accomplice 
of the offence for which accused was being tried, even though 
he denied having had anything to do with it.

Whether the witness was or was not an accomplice is the only 
question for us to decide, as the case of Thi King v. TaU\ 119(18)
2 K.B. 680, makes it necessary for the Judge to caution the 
jury as to their tielieving his evidence without corroboration;

A3^D
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«lui ns this wim not done in this cast*, amt as there was no corro- 
horation. then* should In* a new trial.

This makes it unnecessary to consider the other question 
raised by Mr. Bigelow, as to whether the learned Chief Justice 
should have explained to the jury the difference between murder 
and manslaughter.

Johnstone, J.:—In this ease the learned Chief Justice, in 
his summing-up, omitted to caution the jury as to the manner 
in which tin- uncorroborated evidence of the accomplice, Kovach, 
should Im* received and considered by them. On the contrary, in 
such charge, the learned Judge gave expression to the following 
words, referring to the story of Kovach:—

It i» not u very pleasant story for you to hear. It i* aot a story which
should nui......ml the witness who tells it to you. Hut, on the oilier hand.
this man has nothing to hope or fear in telling this story. Your verdict 
van have nothing to do with his vase. This Is just a question for you to 
consider, whether a man in his |iosition, a man standing immediately 
umler the shadow of the gallows, is likely to tell the truth or is likclx 
not to tell the truth,

thereby leading the jury to lielieve that the evidence of the ac­
complice Kovach was entitled to at least the same credit as that 
of an ordinary witness.

In The King v. Tate, 119081 2 K.B. 680. a decision of the Eng 
lisli Court of Criminal Appeal in a ease in which the accused 
had been tried and convicted Ik*fore Pbillimorc. J.. and a 
jury, where the learned Judge, in summing up, without, in any 
way drawing a distinction between the evidence of an accom 
pliee and the prisoner, as to the credit to be given to the un­
corroborated evidence of the act e, made use of these
Mords: "Are you going to believe the Imy (the accomplice) or 
the prisoner? Your verdict depends on which you believe;*' 
Lord AI verst one. in delivering the judgment of the Court, said, 
as to these words:—

This passage. I think, pule the accomplice on the same footing as 
an ordinary wit nés». We are therefore of opinion that there has been a 
miscarriage of justice ami that the conviction should be quashed 

—the only result which could take place under the provisions of 
the English Act.

The same course was pursued in the ease of It. v. Iteaiu hamg, 
2."> Times Ij.R. MO. The English Act, 7 Edw. VII. (Imp.) eh 
23, sec. 4, conferring special powers on the English Court of 
Appeal, is in these words:—

The Court of Vriminnl Appeal on any such appeal against a conviction 
shall allow the appeal if they think that the verdict of the jury should la- 
set aside on the ground that It ia un reasonable or cannot tie supported, hav 
lug regard to the evidence, or that the judgment of the Court before whom

SASK.

s.c.
ISIS

Rrx
r.

Rats.
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the appellant was convicted should Ik* set aside on the gnu ml of a wrong 
decision on any question of law. or that on any tjiuund there was a mi* 
carriage of justice.

This section, Î Like it. is broader in its tenus than see. 1(110 
of the Criminal Code, which remis:

That no conviction shall lie set aside nor any new trial directed, al 
though it appears that some evidence was improperly admitted or rejected, 
or that something not according to law was done at the trial or some mi* 
direction given, unless, in the opinion of the Court of Appeal, some sub 
stantial wrong or miscarriage mm thereby occasioned on the trial.

In the English cases referred to, the words used in summing 
up were held to amount to misdirection; and Î think the ex­
pression made use of ley the learned Chief Justice in the ease 
at liar amounted to the same thing, and a miscarriage of justice 
under both sections, i agree that there should lie a new trial.

SASK.

s. c.
IIU.1

Rrx
Katz.

lull intone. .1.

La mont, J„ concurred with Brown, J. umont j.

Brown, J.;—The accused was tried Indore the learned Chief iirown,j. 
Justice with a jury on the charge of murdering one Charles 
Bruggencote. The accused did not give evidence on his own 
behalf, and the only evidence connecting him with the crime 
was that of one Kovach. Kovach had been tried on the same 
charge and found guilty fas an accessory before tin- fact), and 
at the time of giving evidence, was under sentence to In* hanged.
Kovach, on cross-examination, admitted that he had hcvn so 
tried and found guilty, but in effect asserted bis innocence not­
withstanding the verdict. At the conclusion of the charge to 
the jury, counsel for the accused requested the Judge to recall 
the jury and charge them that the witness Kovach was an ac 
complice, and to caution them against acting on his evidence 
unless it was found by them to lie corroborated in some material 
part by other evidence. This the learned Judge refused to do; 
ami lie lias reserved for the opinion of this Court the question:
“Having regard to tin* evidence and my charge to the jury, was 
I wrong in refusing to recall the jury and charge them as re­
quested?” In his charge to tin* jury the Judge did use the fol 
lowing words:—

The only evidence, Unit i* direct evidence, with regurd to thit* crime i* 
tlie evidence of the witness Kovnvh. who, ns has been shown to you by hi* 
own testimony, has already lieen convicted for taking part in this crime, 
ami is now lying under eenteiwe.

thus indicating that this witness was an accomplice. But no­
where throughout the charge does the Judge caution the jury 
against acting on this evidence. On the contrary. In* use., tin- 
following language;—

It is not a very pleasant story for you to hear; it is not a story which
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SASK. hIiouIiI vnmim»ntl tin* witness who tell* it to you; hut. on the other hand, 
this man has nothing to hope or fear in telling this story ; your verdict 

l!U‘i pan *,nve nothing to do with his east». It is just a question for you to 
consider whether a man in his position, a man standing immediately under 

lli x the shadow of the gallows, is likely to tell the truth or is likely not to 
tell the truth. You will have to consider that, for yourselves, and you 

A1will have to come to the conclusion yourselves on that point,
Brown..1. tlius rather indicating that the witness, in the circumstances in

which lie fourni himself, was not likely to tell an untrue story. 
The questions for our consideration are : Was the witness Kovach 
an accomplice; and, if so, did the charge under the circum­
stances amount to a misdirection ? An accomplice is defined in 
the Century Dictionary as “an associate in crime; a partner or 
partaker in guilt ; technically : in law. any participator in an 
offence, whether as principal or as accessory ” The witness 
was admittedly found guilty of being an accessory before the 
fact on this very charge, and as against him. and in favour of 
the accused, that verdict must lie held to he binding and he 
given full effect, notwithstanding his protestation of innocence 
in the witness-box.

By see. 69 of the Criminal Code. 1906, an accessory before 
the fact is a party to and guilty of the offence ; and. therefore, 
the verdict of the jury in the Knvacli ease is equivalent to a 
verdict of guilty of the offence charged. In my judgment, 
therefore, Kovach was clearly an accomplice with the accused 
in this crime. With reference to the second question, in view 
of what has been laid down in the ease of Hex v. Tati, 21 Cox 
C.C. 692. by the Court of Criminal Appeal. I am of opinion that. 
Kovach, being an accomplice, the learned Judge > I have 
euutioned the jury against acting on his evidence, and that his 
failure to do so amounts to a misdirection. It is true that this 
Court, in the ease of The K'iii/ v. Ifn/uolils, 15 Can. Cr. Cas. 
209, at p. 210, is reported to have held as follows :

The authorities are unanimous that the evidence of an accomplice, even 
uncorrolmratcd. is legal evidence, and ns such, wullleient to sup|»ort a con 
v let ion. A practice him. however, grown up, which at the lieginning of the 
Inst century was already very generally observed, fur the trial Judge to 
advise the jury not to convict on sunh evidence. But it lieing evidence, it 
should go to the jury ; and if. disregarding the Judge's advice, the jun 
bring in a conviction, the conviction will stand. It seem* equally well 
established that if a Judge fails to advise a jury ns stated, the omission 
will not la» ground for a new trial.

But the statement there made, that, “it seems equally well 
established that if a Judge fails to advise a jury as stated, tie 
omission will not he ground for a new trial.” is simply a dictum, 
and was not necessary for the purpose of determining that cas.

I am of opinion, that in this case, there must be a new trial

Srw trial ijrantnl.
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CORNING ». TOWN OF YARMOUTH.
i Decision No. 3. i

N S.

\oril Sealia Supreme ('null. Sir ('harhn Tninislnml. IUeaahcr. ami 
Ihi/silule. J.I. April 12. 1913.

1. Parties (Sill—12a)—Action iiy town hoi.icitob—iRhiiit of mayor to
INTERVENE—CONDITION AH TO COSTS.

In nil action brought ag.diwt an incorporated town l»y a firm of soli 
ci tors, of which the town solicitor is a mcnilwr. in respect of a claim 
which a majority of the town council are in favour of paxing, hut 
which is resisted hy the mayor ns illegal and unauthorized, the fact 
that the town is inopa muni Hi, hy reason of the interest of the town 
solicitor, is a reason for admitting the mayor to intervene and defend 
the action on behalf of himself and other dissenting ratepayer», if 
any. subject to the penalty of payment of costs.

|Coming v. Yarmouth (No. 2), 9 D.L.R. 277. affirmed.]
2. Parti eh (8111—120u i—Intervention of mayor — Unis standi of x

RATEPAYER.
The liability ns a ratepayer to pay a proportion of the amount in 

xolved in a claim against a municipal corporation, is such a special 
interest as to give the mayor a Uhuh stmuli on the hearing of the 
application for leave to intervene and defend.

I Hurt v. Uneilreitli. .‘V.l Can. S.t’.R. 0i>7, followed; Corn inti x. Yar­
mouth (No. 2). It D.L.R. 277. allirmed.]

Appeal from the order of Russell. .1.. in ('luimliers. Continu statement 
v Town of Yarmouth No. 2). 9 D.L.R. 277. 12 K.L.R. 208, 
granting an application hy S. ('. Hood, to intervene and de­
fend.

IV. E. Host ni, K.C.. for plaintiffs, and J. !.. Ualston, for the 
town council, in support of

The judgment of the Court was delivered by
Dkysd.xle, •!. : This appeal involves an application hy orysdsie, j. 

Samuel C. Ilood, as max or and a ratepayer of the defendant 
toxvn to intervene and defend the action brought by plaintiffs 
against the toxvn. The toxvn council refuses to defend, and 
Mr. Ilood applied at Chambers to Mr. Justice Russell to be 
alloxved to intervene, and that learned Judge granted an order 
permitting the said Hood to intervene, and upon putting up 
security for costs to defend the action in the name of the town 
on behalf of himself and other ratepayers. From such order 
an appeal was taken and argued before us.

The action is upon a bill of costs rendered by the town 
solicitor for services in respect of which the toxvn is said to 
be liable. The toxvn council, by a majority vote of council, 
admit the claim and refuse to defend.

It was argued that if the town council exercised a bond fide 
discretion in respect to the payment of said hill and as to the

0
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«mount thereof, such discretion y' ‘ 1 not, and could not, be 
interfered with. The whole question turns upon the bona fide» 
of the c Ts action. If an outside solicitor rendered a bill

Yakmoi i il.

such as we see in this case, a council doing its duty would, 1 
think, refer the hill to its own solicitor for examination and re­
port. Here we have the town council, if a reference at all took 
place, referring the solicitor’s hill to himself, and when the

Drjtdalc. J. mayor desires to intervene and contest the account, or portions 
of it. objecting to any defence or determination of the
various amounts claimed.

It is contended by Mr. Ilood on behalf of the ratepayers, 
that some of the items claimed for are ultra vires the coun­
cil, even if authorized, that others come within the ordinary 
duties of the town solicitor, and should not properly be the 
subject of a special charge against the town, and that, at least, 
there .should be some judicial determination before the account 
is made the subject of a resolution for payment.

I am of opinion these questions should not be determined 
on this motion, but should be settled in the action. The ques­
tions raised are very arguable, and, 1 think, should he deter 
mined upon trial of the action. The mere fact that the plain­
tiffs should not occupy a double capacity, viz., that of plain­
tiffs and of advisers of the council, taken together with the 
items of the account, and the action of the council thereon, 
raises a just, and I am obliged to say, a well-founded suspicion 
that the action of the majority of the council in refusing to 
defend was not a bond fide exercise of discretion of a matter 
within their control.

It is apparent. I think, that there ought to Is* a judicial 
adjustment of the claim, and 1 am of opinion that Hood, as 
a ratepayer, has standing to intervene under the circumstances 
disclosed in this case : Hart v. Mav lreith, 39 Can. 8.C.R. 6f>7. 
seems to me to settle the ratepayers’ right to so intervene.

I think the order of Mr. Justice Russell was properly made, 
and that the appeal should be dismissed with costs.

Appeal dismissed.

0
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PICARD v. REVELSTOKE SAW MILL CO. et al.

Hritish Columbia Court of Appeal. Maedonahl, C.J.A., Irciinj, Martin, and 
(lallilier, JJ.A. July 22, 11113.

1. Corporations an» companies ( § IV G 2—110a)—Powers of managing
DIRECTOR.

The managing director of a company who has authority to manage 
ami conduct its business, does not have implied authority to sell the 
entire assets of the company as a going concern, since such a sale does 
not relate to the carrying on of its business.

[ 1‘icard v. Hvvclstokc Saw Mill Co., 0 D.L.It. 580. varied.]
2. Corporations and companies (8 IVG5—150)—Liability of <>mt er—

Acts beyond authority—Giving option for sale of iu siness.
The managing director of a company is answerable in damages to 

an optionee, where, without authority, lie gave an option for the sale 
of the assets of the company, leading the optionee to believe that he 
was empowered to do so.

Appeal by the plaintiff from tin? judgment of Morrison, 
J.. !! D.L.R. 580, in favour of tin* defendants in am action for 
commissions on the sale of certain property.

Tlie appeal was dismissed as to some of the defendants and 
allowed as to one of them.

Bod well, K.(\, and ./. .1/. Macdonald, for the plaintiff, ap­
pellant.

8. 8. Taylor, K.C., and Carin', for the defendants, respon­
dents.

Irvino, J.A. :—We have already determined that the plain­
tiff had no case against the Yale company. I am satisfied that 
the plaintiff brought about the sale and that he undertook that 
work on a commission promised him by Lindmark, the president 
of the Revelstoke Company, but I am not able to say his appar­
ent authority could bind that company. As Lindmark had no 
authority to bind the Revelstoke Company, lie himself would 
be liable on the doctrine of Calien v. Wriyht, 7 El. & Ml. .TUI, 
2ti L.J.Q.B. 147 ; and in the Exchequer ( ier, 8 El. & Ml. 
547, 27 L.J.Q.B. 215, if he exceeded his real authority, as I 
have no doubt he did. In my opinion lie is liable on the implied 
contract that he had .to bind the , independ­
ent of any question of fraud.

1 would allow tin* appeal as against Lindmark, and dismiss 
it as against the other two ri

Galliher, J.A. :—In the face of the evidence, I think it is 
impossible to fix liability on the company. As to them this ap­
peal fails. On the evidence, I would find that the sale was 
brought about through Picard, or his agents, bringing the pro­
perty to the attention of Cecil Ward and to Blaylock, to whom

B. C.

(’.A.
IMS

Irving, J.A.

Galliher, J.A.
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an option was «riven, July 25, 1910, which led up to the sale 
eventually effected.

1 do not think any useful purpose would he served hy 
dealing with this evidence at length, suffice it to say that it 
points clearly to the fact that the property was first introduced 
to I $ lay lock and his associates through Picard’s agents, and 
although they afterwards refused to recognize Picard in the 
natter, that does not affect his position. Two things have to 

oe considered in regard to Lindmark’s liability. Did he hold 
himself out to Picard as having authority to deal with this 
property, and, if so, would the notice of cancellation, dated May 
27. 1910, relieve him ? The evidence of Picard is very explicit 
as to assurances being given him from time to time by Lindmark 
that lie. Lindmark, had such authority. Mr Briggs, a solicitor 
at Revelstoke, who drew up the option, acting for both parties, 
is called for the purpose of strengthening this, but his evidence 
does not carry us much further. His recollection of what was 
alleged to have been said in his office as to authority is not at 
all clear, and the furthest he will go is to say that it left an 
impression in his mind that Lindmark conveyed the idea that 
lie had authority.

I don’t think Picard acted very prudently in not seeing 
to the nature of Lindmark's authority, still we find Lindmark 
described in the option as the managing director of the Revel 
stoke Saw Mill Company, although he signed simply “Olias. 
P. Lindmark,” and he was also mayor of the city, and. accord 
ing to Picard, when approached on the subject to have the 
option confirmed by the directors, stated that it was all hum 
bug. was not necessary, to go ahead and put through the deal 
and never mind details. Considering all this, if those facts were 
uncontradicted, there would undoubtedly be a holding out of 
authority which Picard might reasonably accept as a fact, and 
which would justify him in proceeding as lie did. On the other 
hand, Lindmark flatly contradicts this, and says that Picard 
knew, and lie frequently told him, lie had not authority, and that 
lie never represented himself as having authority.

The learned trial Judge has taken Lindmark’s version of 
the matter, and with that I would not i- « rfere were it not for 
some significant facts appearing from the documents and corn s 
pondence.

Take the option in question. It purports to deal with two 
properties, viz., the Revelstoke Company and the Yalc-Columhia 
Company. At the bottom of that document, after discussion be 
tween Lindmark and Picard, the following memorandum was 
made and signed
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It it understood that tho opinion above given on tlie Yale Columbia B. C. 
property U contingent upon the vendor obtaining the sanction of the natt­
er n ownert of the property. 1 '

I if Id
That to my mind lias a two-fold significance. That as to 

the Revelstoke property, landmark required no confirmation. h|,AKI1 
hut as to the Yale-Coliimhia. lie did. Picard went on to Seattle, ltt:u:i.«n»K 
ami not receiving any word from Lindmark as to confirmation Saw Mm 
by the Yale-Columhia people, went hack to Revelstoke about a 
week after, December (>. 1909. being the date he wired landmark oaniiier. j.a. 
as to confirmation, and then* saw Lindmark. who first told him 
he had wired for confirmation, but received no answer, ami then 
next <lay said he had received confirmation; at all events they 
went flown to Mr. Briggs' office, cancelled the memorandum 
calling for confirmation and initialled it—thus leaving the op­
tion not subject to confirmation in any respect. After reading 
this document ami the correspondence between Lindmark and 
Picard taken in conjunction with the evidence of Picard, and 
that of Itriggs <slight though it may !>«•), 1 have come to the 
conclusion that there was a holding out by Lindmark as of one 
having authority.

As to the notice cancelling the option, it is given under a 
clause in the option as follows:—

It I* agreed that, the aforesaid projierty will not lie optioned or fold 
to other partie* or thin option cancelled without the vendor first giving 
to the purchaser written notice to the address hereinafter mentioned, and 
alfording the purchaser reasonable opportunity to complete any negotia 
tions he may have in progress towards carrying out this agreement. Such 
notice shall lie sufileiently given by mailing the same postpaid and re­
gistered. addressed to Kdllioiid Picard at 12H Faubourg Poissonnière.
Pari*. France.

I interpret that to mean that the notice should specify a time 
reasonable for the purpose of concluding any bom fitlt negotia­
tions under way after which it would take effect, or. at all 
events, that it should not take effect until such reasonable time 
hud elapsed. XV. A. Ward’s evidence shews that during the 
latter part of April. 1910, he ami O’Brien, who were both act­
ing for Picard, brought the property to the notice of Blaylock 
and gave him information regarding it. During January. Feb­
ruary, March and April, Picard was in communication with Limi- 
mark, from which Lindmark knew that Picard hail clients with 
whom lie was negotiating. On May 27. Lindmark sent the 
notice of cancellation, ex. 43:—

Revelstoke. British Columbia.
Tn Kdmond Picard.

Sir.—I hereby give you formal notice that the option granted you on 
November 29. 1909. for the purchase of the properties of the Revelstoke
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Saw Mill Co., Ltd., in hereby cancelled. Tliin notice i- given in |>tir^tiHiict> 
of clause three of the option agreement of Nov. 29. I9U9.

Your* truly,
Chah. K. Lixiimabk.

Kdniond Picard,
I2H FniilNiurg. Poissonnière,

Paria, France.

Thin notin' was sent to Paris, ami only reached Picard, who 
was in Seattle, on duly 3rd, IBID, when the following letter 
was written to Lindniark :—

Sc it Ile. C.S.A..
July .1. 1910.

C. K. Lindniark, Ksq.,
ReveMoke Saw Mill Co., Ltd.,

ReveMoke. It. C.
Dear Sir,—1 have jn*t lieen advised from Pari* that you ~cnt me a 

letter cancelling the option you gave me last November.
Hut 1 am very pleated to let you know that I have a party in hand with 

whom we are in full negotiation* for the *alc of the ReveMoke mid \Ve*t 
ley proper! ie*.

Meanwhile I remain,
Very re»|ieetfully your»,

Khmo.mi Picard.

Registered. P.tSeattle. Wu»h„
No. 2A7, 4th July, 1910.

And again on July 6th :—
Seattle. Washington,

July ti. 1010.
C. F. Lindniark. K*«p,

'ReveMoke Saw Mill Co., Ltd.,
ReveDtoke. It. C.

Dear Sir,—I beg to conllrm my registered letter of the Mrd in*t. I 
am glad to state that an English company advised u* by cable the day 
their agent left England and that we are ex|ievling him went about the 
first of next week. This agent repreaont* a linn to which we put up the 
sale of ReveMoke and West ley pro|iertie* about two months ago. By for­
mer correspondence they know all about the deal, and we have a great 
chance to close it with him.

On the other hand. I have lieen advised by another party by letter of 
July 2nd. that the representative in the Vnited States of another English
...... puny had forwarded that same day to hi* principals in London, further
and fuller particulars of R. ami W. pro|ierties (proposition put before 
them many months ago), lie asked them to answer by cable and that 
within two or three week* we shall have Anal answer.

As stated alsive. we will have to meet lir*t party in a very few day*, 
probably the end of this week.

I shall keep you |Hi*t«il without losing one day. of the principal mat 
ter* of these negotiation*.

I feel confident that you will recognize not only that I am in full ac-
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cordancc with the option you kindly accorded me lust November, Imt 
that sometime* perseverance must be rewarded.

Very respectfully your*,
E. I*.

<yo Hotel Washington.

And «gain on July 13th :—
Seattle, duly 121, 1W10.

('. I'. Limlmurk, K*<|..
Revelstoke Saw Mill Co., Ltd.,

Revel stoke, 11. ('. 1
Dear Sir.— I l*-g to continu my letter of the Oth in*t. I am glad to 

state that I have just received the following telegram: "Isnidon parties 
not here yet. Stopping over at Toronto a few day*. Expect them daily. 
Will advise you immediately upon their arrival. Think we have a good 
chance for business." I want to add that the party to whom I referred 
to you in my registered letter of April lit It last, and who did let the matter 
drop, ha* nothing to do with the two parties mentioned in my letter of 
the Uth itist.

As you can see, we expert the Knglish party evry day, ami I shall 
write you accordingly.

Very respect fully your*.
Kovionii I'm ako.

B C.

i A. 
t»l:S

Pl.MII.MOKK

Co.

Oalllher. J.A.

P.S.—Your registered letter of May 27th wa* received in Pari* ou 
the 20th day of dune, and I was surprised that you did not send it to 
S-at tie.

And «gain on July Lifitli :
Vancouver. It. < .

duly 2tl. I «in.
(V K. Lindmark'. K*«|..

Revelstoke Saw Mill Co.. Ltd..
Revelstoke, It. C.

Dear 'Sir,—I beg to conlirm my registered letter of the 3rd iiist.. and 
also my letter* of the Uth and l.'ttli inst.

1 am glad to state that Mr. Cecil Ward, manager and director of the 
Dominion Land, Timber and Saw Mill. Ltd., of Imndon. and of the lira/, 
ilian Canadian and Ceneral Trust Co.. Ltd., of Ixmdon etc., etc., ha* been 
considering the purchase of the Revelstoke and West ley properties and 
seems to lie willing and ready to close the deal.

This present pro|Misition has Itcen put to above Mr. C. Ward by the 
Pretty's Timber Exchange <u Vancouver on the dai of May Irttli last, and 
they have suflicient acknowledgment of it in their correspondence.

The said Pretty's Timber Exchange were acting under agreement I 
made with them on the day of February 8th last, and by which they were 
authorized to find a purchaser, viz.: under the option you gave me, the 
20th of November, 1000.

This is to inform you that a* soon a* Mr. Cecil Ward or the Dominion 
Land. Tim lier and Saw Mill. Ltd., of london, or one of the different com­
panies in which he is connected or any one of the different com­
panies under control of his director* or partners or any person or person*

44—12 D.L.R.
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-connected with him nr witli them, have completed the purchase of the 
Revel* toko and West lev property, I shall Ik» entitled to my commission as 
mentioned in the option you granted me last November.

Very respectfully yours,
Kiimo.no Picard,

c/o Washington Hotel, Seattle, Wash.
Registered, P.O.. Vaiieouver, It. ( .

No. 4M2, 27th July, 1910.

Limlnutrk was present at a meeting of the directors of the 
Revelstoke Saw Mill Company, July 2.”>. 1910, when a resolution 
was passed authorizing the entering into an option with I Hay 
lock for the property, when he had full knowledge of the negotia­
tions being carried on by Picard as detailed in his letters of Jrd, 
6th and 13th July.

On July 28, Lindmark. without referring to above letters, 
replied as follows:—

Ma andt ell Meat Market,
Rvvel*hike. It. (’.. July 2H, 111 I ll.

Kdniond Picard, Esq.,
Washington Hotel, Seattle, Wash.

Dear Mr. Picard,—Yours of -the 26th to hand, and I am sorry to in 
form you that the whole plant at the Rig Eddy was burned to the ground 
within the last week. As I had previous to this given you «lue notice that 
the deal was olf on account of you not being aide do close the deal that I 
have given you from time to time.

As it now stands the deal is olT on account of the destruction of tin 
plant by fire.

Yours truly.
Chah. K. Lindmark.

In my view of the effect of the clause under which notice <»f 
cancellation was to lie given, and of the above recited facts, I 
hold that Picard’s option was improperly cancelled.

The appeal should he allowed as to Lindmark.

Macdonald, C.J.A. :—1 would allow the appeal in part, that 
is. as against the defendant Lindmark.

Martin, J. (dissenting) :—I would dismiss the appeal.

Appeal allowed in part.
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FITZGERALD v. WILLIAMSON. B. C.

It rit ink Columbia Court of Appeal. Manlnnahl, C.J.A., Irving, Marlin, anil 
(iallihr,. ,IJ. \. .lulu 22, 191.1.

('. A
191.1

1. MkCIIAXICS* LIKN8 (ft VIII—(12)—KnKOBI KMKNT — XoTICK—NtTENHlTY
—Sl'BCONTRACTOR FUBNIMIIINO LABOUR AND MATKBIA1.8.

A mib-cont motor who furnishes Imth labour »n<l mat or hits for the 
construction of a buibling for a lump mini it entitled to a lien therefor 
without giving the notice required by see. (1, of the ll.t*. Mechanics' 
Lien Act, R.8.B.C. 1911, eh. 164.

[To the Maine elTeet see Irvin v. Victoria Home Conntrurtinn Co., 12 
D.L.R. (137; and see Annotation on Mechanics' Lien law. 9 D.L.R. 196.]

2. MmiAXivH* i.iK.Ns (6 N'lll 70) — Dkfkncks — 1‘i.kaiiinu — Nothino
DUB CONTRA (TDK.

A defence under see. H of tin* Mechanics' Lien Act. lt.S.B.C. 1911. 
ch. 164. that no money is payable hv the owner to the principal eon 
tractor, must, under ILL’. County Court rule 175. order 11. r. IS. be 
pleaded in the dispute note filed in an action hr by a mil* cm
tractor to enforce a lien for the balance due to him by the principal eon

Appeal by the defendant from n judgment giving a sub­
contractor a mechanics’ lien for labour and materials furnished 
for the construction of a building.

The appeal was dismissed.
J. A. Clark, for , defendant.
Todrick, for respondent, plaintiff.

Statement

Macdonald, C’.J.A.:—I would dismiss the appeal for reasons 
given by Irving. J.A., in Irvin \. Victoria llomt Conntnntiou 
Co.. 12 D.L.R. 6:17.

Mmilonnl.l. 
CM.A.

Irving, J.A.:—In my opinion the plaintiff, a sub contractor 
for the painting, himself doing the work and supplying paint, 
does not fall within the provisions of see. 1». Therefore, lie may 
obtain a lien under the Aet without giving a notice.

It is said that evidence was given at the trial without ob­
jection that there was no money by the owner to the
contractor, and that, therefore, see. 8 a d the owner a de­
fence.

Order 11, r. 18, in my opinion does not require see. 8 to be 
pleaded as a defence. On the contrary. 1 think the right to a 
lien being foreign to the common law, it would he the duty of 
the plaintiff to set out in his plaint that there was money due 
the contractor from the defendant owner, then the defendant 
could deny it. There is no presumption that there is money in 
the hands of the owner. The limitation placed on the right to 
a lien can hardly be called a statutory defence. In any event, 
if it was necessary for the defence to plead that the contractor 
had lieen paid in full, although 0, 11 dm-s not cover the ease.

Irtlng, J.A.

28

8

24

45
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Martin, J.A.

by rule 1 a of 0. 11, tin* note shall state the several
grounds of defence, and as rule 2 limits the defence to th^mat­
ters stated in the dispute note, the defendant ought to have 
pleaded the payment in full to the contractor, whether the 
plaintiff in his plaint alleged the matter or not. The plaintiff 
was at liberty to waive that protection, and if the evidence was 
given and no objection taken, the plaintiff must be taken to bave 
waived the point. Hut I t find in the appeal book any
evidence on the point.

Ex parti Firth, 19 Ch.D. 419, lays down two rules. The 
first that it is tlv duty of the appellant to have his tackle in 
order before he comes into the Court of Appeal. That is a good 
wholesome rule, and we have given effect to it. The second is. 
that the Court of Appeal has power, by way of indulgence, in 
a ease where a note of oral evidence has been accidentally lost, 
to allow that evidence to be taken over again. Should we allow 
the evidence to he received now? This question has troubled me 
very much. This is not like the case which we decided the other 
day. The Judge here was taking notes and counsel might very 
well assume lie would take down the defendant's evidence that 
there was nothing due to the contractor, but owing to the omis 
sion in the dispute note, the Judge did not appreciate the point

The Court of Appeal has power to grant a new trial on the 
ground of mistake or inadvertence (#?.</., where a witness made 
a mistake as to a date) but we are told it is a power that should 
be exercised with great caution : (h rm Mitt ng Co., LUI. v. It oh 
it.son, 2 Times L.R. 71. The objections to awarding a new trial 
are well set out in Casmll v. Toronto It. Co., 24 O.L.R. 229. .it

Hut ou the whole. I think, that, under the circumstances of 
this case the defendant ought to be allowed to give this evid­
ence on payment of costs here, and the costs thrown away in tli
Court below.

Martin, J.A. :—The plaintiffs are sub-contractors, under an 
entire contract with the defendant Williamson to paint a lions, 
which the latter was erecting, for the sum of $582, including 
materials, and a lien is claimed for work done and materials fur 
nished, which with extras allowed, amounted to $601.80, for 
which sum judgment was given. The work is not segregated 
from the materials either in the particulars in the affidavit, or 
in the evidence at the trial. The learned trial Judge held in 
effect that the proviso in sec. 6 as to written notice does not ex 
tend to a sub-contractor (or contractor) who contracts to do 
work as well as “supply” or “place” or “furnish” material, 
and I agree with my learned brothers that this is the correct 
view to take of that section, and therefore the plaintiffs were

5

D7D
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not required to give such uotiee, and the lieu is valid for both B. c.
work ami material. A sub-contractor who agrees to supply mat­
erial alone is in the same category as a bare materialman.

But the owner, Richardson, now attempts to set up a.s the 
defence, that under section 8. the amount of the lien, if any, 
should, in any event, be restricted to the “sum payable by the 
owner to the contractor;” to which it is objected that this is a 
special defence which should have been raised in his dispute 
note under County Court rule 171, 0. 11. r. 18. and. in my op­
inion (since no application was made to amend, nor any evidence 
given on the point without objection which might operate as a 
waiver), the objection must prevail, because if an owner seeks, 
under see. 8, to reduce wholly, or in part, the amount of the 
lien which otherwise would attach to the full extent under the 
preceding sir lions, the onus is upon him to do so.

(i.xi.i.liiKR, »I.A. : 1 would dismiss the appeal.

' \
lit 13

Fitzoeralu

Wuxi a msox.

\

A/tin <il dismiss* il.

ST. LAWRENCE REALTY CO Ltd. v. MARYLAND CASUALTY CO. QUE

(Quebec Court of King’s lienrh (Appeal si<>• i. \ irliambraiill, 
Trcnhulnu', Cross, Carroll, anil Hi i rais, ././, Mag 10, 10lit.

1. Insurance (§VIF—406)—Indemnity insurance St urobation—Lia­
bility H»R SPRINKLER LEAKAGE—PAYMENT III MISS TO TENANT 
Liability ok laxulubo—Nmilhiem e.

Vnder arts. 1014. lOtiô nml UNIT of the Quelrc Civil Code, the owner 
of a building must indemnify an insurance com|niny that is coui|ielled 
to pay damages to n tenant for loss sustained l*y the lirvaking of a 
lire sprinkh-r pipe as the result of the settling of a beam where the 
settling might easily have been prevented.

K. It. 
laid

Action between the insurer of a lessee against damage caused 
to his goods by the rupture of a fire sprinkler pipe and the 
lessor's iij/nnt limit. The appellant seeks the reversal of the judg­
ment of the Superior Court of April 29, 1912, condemning it 
to pay to the respondent }}i78(>.1ii indemnity for these damages.

The appeal was dismissed.
E. Lnnqucdoc, for appellant.
A*. E. Ilcnckcr, K. (\. and Wulhr S. Johnson, for respondent.

stnivim-nt

The judgment of the Court was delivered by
Gervais, J.;—Respondent sued on June 28,1910. alleging that 

Daoust, Lalondc & Co., Ltd., had leased for ten years the old 
Ames-IIolden shoe factory on Victoria Square from May 1. 1908; 
that the lessor, John Hannan, sold the same to the appellant ; that 
on February 15, 1909, a pipe of the sprinkler system broke ns the 
result of the settling of beams; that the re* who had

Ornai». J.

83



694 Dominion Law Reports. i 12 D.L.R.

QUE.

K.B.
I1H*

Sr.
Lawhk.xck

Maryland
(xsvxlty

Co.

Uvrtal*, J.

insured Daoust, Lalonde & Co. against such accidents, had hcvn 
obliged to pay this firm tlit* sum of $786.16 with subrogation. 
The Superior Court maintained tin* action.

The seeks the reversal thereof for the following
reasons :—

Therefore, hi resume, xve way tlint if the theory adopted hy the learned 
.lodge of the Superior Court is assumed to have been proved and the 
accident to have been valued by settling, then the grottes reparations 
having Iiceii assumed bv Daoust. Lalonde & Co., they alone could lie held 
aivsxverablo in this regard.

If that theory is not adopted, either the accident was caused by the 
vibration of Daoust, Isihmde & Co.'s machinery, or by some Intent defect 
in the system itself, ami in both these alternatives the action must lie 
dismissed ; and. linally, that the only other possible explanation is that 
the accident was a mere fortuitous event for which nobody can Is- held 
responsible. And that in any event no claim for damages can Ik» read into 
art. 1614 C.C.

(The learned trial Judge reviewed the evidence on the ques­
tion of fact and found that the damages claimed for had really 
been suffered, and that the cause thereof was the settling of tin 
beam on the trunk pipe of the sprinkler system. And, con 
tinning, lie said: According to C.C. 469 the repairing and re­
setting of the beam which caused Ibis pipe to break is a grossi 
reparation: doctrine and jurisprudence arc at one on this point.

Hut had the respondent through its auteur assumed, as stated 
by the appellant, the repair of this beam? Evidently not, a> 
the lease of duly IS. 1!HI7, only stipulated a renunciation on tin- 
part of Daoust. Lalonde & Co. to the damages which might result 
from grosses reparations by the lessor; for the deed says:

Should any giottct reparations lie deemed noce**ary in the said leased 
premise*, the said lessee* shall permit the same to In» performed. . . .

is the appellant responsible for the damages caused either 
in virtue of the guarantee which il owes to its auteur as pm 
prietor, or as lessor to the auteur of the respondent lessee? Arts 
1G14, 1065 and 1067 C.C. give an affirmative answer. Art. 1614 
does not reproduce the last paragraph of 17*21 C.X., which says:

If any damage result from these defect* the lessor is obliged to indent 
nify the lessee.

Hut C.C. 1065 states that
every breach of obligation renders the debtor liable in case of a breach "f 
it on his part,

and 1067 that
the debtor may lie put in default . . . by the sole operation of law. 
Surely these two articles entitle the respondent to claim damages 
even in the absence in art. 1614 C.C. of the last paragraph of 
C.N. 1721. For art. 1614 declares most emphatically that the

^024



12 D.L.R.] St. Lawrence Rkai.ty \. Maryland Cam \i.ty Co. 603

lessor is obliged to warrant the lessee against all defects and faults 
in the thing leased which prevent or diminish its use, whether 
known to the lessor or not. Our code has put an end to the old 
law controversy as to known and unknown defects. Many judg­
ments have held, and rightly. I think, that tin- same does not 
always hold true as regards the lessee's knowledge of defects and 
that he cannot claim for apparent defects.

But art. 1614 does not, as regards the lessor's responsibility, 
distinguish between defects known to the lessor and defects which 
are not known. We accept the holding in the ease of Lull man v. 
La pierre, 18 R.L. 35. But it has no application in this ease, as the 
respondent’s auteur was ignorant of the defect which caused the 
accident. The appellant and his auteur may. perhaps, have 
been unaware of this defect of construction, but they are bound 
nevertheless to warrant file respondent against it. The appel­
lant’s auteur has evidently not fulfilled bis explicit and absolute 
obligation as laid down by ('.( ’. 1614; and in virtue of arts. 1065 
and 1067, the appellant’s auteur has incurred liability for the 
damages claimed. Our jurisprudence and that of France do not 
differ on this point. I’/#/# Planiol Droit Civil, vol. 2. nos. 1686, 
1687; 3 Delvincourt 101; 7 Colmet de Santerre No. 167, his 1; 
1 Aubry & Ran 477, note 16. par. 366; 4 Masse and Verge sur 
Zachariae 362 and note 6, par. 701 ; Ague! No. 270, 25 Laurent 
No. 122.

These <lamages are evidently not the result of a fortuitous 
event, as they could easily have been avoided by the placing of 
a few pieces of wood or iron. No Haw was discovered in the pipe 
after its breaking. The damages are due in virtue of 1614, 
1065 and 1067.

The appeal is dismissed with costs.

QUE.
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CAN. ROBINSON v. GRAND TRUNK R. CO.
(Decision No. 3.)

1913 Supreme Court of Camilla, Sir Charles Fitz/nitride, C.Jamt Davies. Idim/tun, 
D t Ï, and .\mil in, .1.1 May *». 1913.

I. C'abbikrh (g MIG—441)—Liability of railway to cabetakeb of 
stock—Reuuvkd fark—No privity bktwkkn cahktakkr and bail 
way—Liability, stipulation ah to.

One truveiling upon a railway in charge of live stuck at a reduced 
fare, which is paid hy the shipper of the live stock, it not bound by a 
special contract lietween the shipper and the railway company reliev­
ing the company from liability in case of his death or injury, of which 
lie had no knowledge, to which he was not a party, and from which 
lie derived no lieneilt, where the railway company failed to do what 
was necessary to bring the special conditions of the contract to the 
attention of the traveller.

| Robinson v. (Ira ml Trunk If. Co.. X D.L.H. 1002, reversed ; Robinson 
v. 11 rand Trunk If. Co.. Ji D.L.H. 613. restored.]

Statement Appeal from a decision of the ( *ourt of Appeal for Ontario 
8 D.L.H. 1002, 27 D.L.H. 290, reversing the judgment at the trial, 
20 D.L.H. 437, in favour of the plaintiff.

The appeal was allowed and the judgment at trial restored.
Argument McKay, K.(\, and Haight, for the appellant.: —The appellant 

could not become a party to this special contract without his 
assent, obtained expressly or by reasonable implication. It was 
not so obtained and the ease is within the principle of Parker v. 
South Eastern li. Co., 1 (MM). 618, 2 (MM). 1 Hi. approved in 
li i chard non v. Itowntree, (1894J A.( '. 217, and Hate v. Canadian 
Pacifie It. Co., 18 ( ’an. S.C.H. 097. Cam. S.(\ (as. III. See also 
Stephen v. International Sleeping Car Co., 19 Times L.R. 021 : 
Hooper v. Furness It. Co., 23 Times L.R. 451 ; Marriott v. Yeowanl 
liras., [1909] 2 K.B. 987. at 992: liyeknian v. Hamilton, Crimslnj 
amt lleainsville It. Co., 10 D.L.H. 419, at p. 422.

1). /,. McCarthy, K.C., for the respondents:—If appellant was 
lawfully on the train lie could only be so by the contract with the 
company. The company may limit its liability for injury to a 
passenger through negligence: Parker v. South Eastern It. < -- 
2 (MM). 410; linrke v. South Eastern It. Co., 5 (MM). 1. Tin* 
appellant's assent to the limitation by the contract is clearly im­
plied. The fact that lie did not read the conditions did not free 
him from their effect : Harris v. (ireat Western It. Co., 1 Q.B.11. 
515; Coombs v. The Queen, 4 Kx. (ML 321, 20 Can. S.C.H. 13.

Kir Churl--*
Fltriwtrick. C.J. 

(diuenttngi
Sin Charles Fitzpatrick (dissenting):—I am very clearly of 

opinion that this ap|>eal should lie dismissed. The appellant 
was travelling on a freight train where lie had no right to be ex­
cept under the s|>ccial agreement made with respect to the carriage 
of the horse of which he was presumably in charge. That special 
agreement contained a limitation of the company's liability in casr 
of accident, and 1 agree with the Judges lx‘low who found that 
the company did everything that was reasonably sufficient to 
draw the 's attention to that limitation.14
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Daviks, —The judgment In-low proceeded upon tin* as­
sumption that the plaintiff must either have I....... travelling under
the contract made lietxveen the owner of the horse and the railway 
company and that he was ImmiikI by such contract, or that he was 
a trespasser to whom the company owed no duty.

I think his position was not, under the circumstances of this 
ease, one or the other. I do not think lie was travelling under 
and by virtue of a contract, which was made between his master 
and the company without any knowledge on his part of its con­
ditions which he was not asked to sign or agree to, ami which 
contained s|>ccinl clauses relating to him as man in charge of the 
horse not called to his attention, and of which lie had no know­
ledge. One of these s|H*cial clauses printed in the body of tin- 
contract declared the company “to be free from liability in re- 
s|H*et of his death, injury or damage; and whether it be caused 
by the negligence of the company or its servants or employees 
or otherwise howsoever."

It was headed “Grand Trunk Railway System"—“Live 
Stock Special Contract." On the margin was written “Pass 
man in charge half-fare." The plaint iff was the man in charge of 
the horse to In* carried by the contract. A special notice on tin- 
back required tin- company's agents to see that such man wrote 
his own name on the back of the contract. This may have Im-cii 
for the pur|Mises of identification merely; but the evidence is clear 
that the plaintiff had not his attention called in any way to tin- 
clause by which the company attempted to contract themselves 
out of any liability for damages caused by their own or their 
servants’ negligence.

The plaintiff's position on tin- car was certainly not that of a 
trespasser, but rather that of a licensee. The contract was not 
made with him or by him. and he cannot be held bound by pro­
visions of such a startling character as tin- contractual exemption 
relied U|>on here unless his assent had been first obtained by his 
special attention being directed to the clause affecting him and his 
acceptance of it cither expressly or impliedly.

There was nothing when this "Live Stock SjMcial Contract" 
was handed to him to lead him to believe that it contained any 
such special exemption of liability with res|»ect to his carriage 
as the one I have cited. If the plaintiff had been told the sub­
stance of this condition res|>eeting his carriage as man in charge, 
or had he read the condition and in either ease had not objected, 
but had accepted his passage with such knowledge, lie would 
probably have lieen held to have assented to the terms of tin- 
condition and Ims-ii bound by it. Rut there not In-ing, in my 
opinion, any obligation on him to read this “ Live Stock Sjiecial 
Contract," and he not having, as a fact, read it, or been invited 
to do so, or had his attention ealh-d to the condition with respect 
to himself, I cannot think he was l»ound by it.

CAN.
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CAN. The cases cited of Parker v. South Pastern It. Co., 1 ( MU). 618,
S. C.
1913

and in the Court of Appeal, 2 ( MM). 416, and Itichardson, Spence 
<V Co. v. liowntree, (1894] A.C. 217, amply support the conclusion

RoillNSOX

Trunk
It. Co.

that in a case like the present one, the company has not the right, 
under such circumstances as are here proved, to invoke a contract­
ual exemption from liability arising out of their own or their 
servants’ negligence, as this contract contains. They fail because 
the plaintiff, the man in charge of the horse, had no knowledge of
the condition they seek to invoke against him and because their 
servants neglected to do what was reasonably sufficient to bring 
such notice to his knowledge or attention.

I \\ the appeal with costs.

Idlngton, J. Idinuton J.:—The appellant was sent by Dr. McCombe from 
South River to bring him from Milverton a horse purchased there 
by a friend, Dr. Parker, to be shipped by him from Milverton to 
South River.

The respondents required as a term of receiving such a ship­
ment for a distance greater than a hundred miles, that the animal 
shipped should be " ' a man in charge of it. Hence
the necessity for Dr. McComlie sending appellant to Milverton to 
take charge of the horse and travel on same train as it did. Dr. 
Parker signed a contract of shipment as required by respondents’ 
agent in a form which had the approval of the Board of Railway 
Commissioners. He paid nothing. The charges were to be paid 
by Dr. McCombe. The form of contract signed by Dr. Parker 
expressly absolved the respondents from all liability in case of 
accident happening the man thus in charge of the horse. Tin- 
contract was not read by Dr. Parker, but he had the opportunity 
to have read it if he chose. The respondents’ agent was present 
when it was signed, but nothing was saiil by any one as to its 
terms. Dr. Parker had suggested mailing it to Dr. McCombe, 
but the company’s agent said no, let the man take it as he might 
need it for identification by the conductor. Dr. Parker accord­
ingly folded it up and handed it to ap|>cllunt, who put it in his 
pocket without reading it and never knew what it contained until 
a week or so after the accident in question. Dr. McCombe on 
getting it then from respondents paid the charges, which consisted 
of freight for the horse and half-fare for the 's trans­
portation. There was, as result of rescindent s’ negligence, a 
collision between another train and the train on which the appel­
lant travelled with the horse, whereby the appellant suffered serious 
damages for which respondents 1 admittedly be liable even
if carrying gratuitously unless prohibited by the terms of the 
contract I have referred to.

There was indorsed on the back of the contract a memoran­
dum which was as follows:—

3
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CiHAND Thunk Railway System. CAN.

Live Stix-k. s. c.

TeaNSIH iltTATlON CONTRACT.
Roiiinsox

To.. .
Date. it) .
Shipper It. Co.
Names of jM'rsons entitled to a free pass or reduced fare in charge of this Mington, J.
consignment—

Agent.
NOTH. Agents must require those entitled to free passage "r reduced 

fare in charge of live stock under this contract to write their own names on 
the lines above.

Conductors may, incases where they have reason to believe contracts 
have been transferred, require the holders to write their names hereon, to 
compare signatures.

This contract must be punched by conductors of each division.
This was never filled up or signed by any one. The qtit -t ion 

raised is whether or not a man occupying tin* position of the ap­
pellant put in charge of the said horse and travelling as its care­
taker, is without being made expressly aware of the terms of the 
contract his employer had entered into, debarred by virtue there­
of from all right of recovery for injury suffered by “reason of the 
negligence of the company's servants or otherwise howsoever,” 
as the terms of exemption 1 have referred to put it.

In regard to this question there is some similarity between 
this ease and the’case of Hate v. Cumul in a Pacific !{. Co., 18 Can. 
S.C IC 097. There the signature of the passenger was got by 
tell ng her such signing was necessary for identification. Here 
no signature or assent of any kind was required, but incidentally to 
handing ap|>cllunt the contract instead of mailing it as proposed 
by Dr. Parker, it was stated in appellant's presence that lie might 
need it for identification And as it turned out lie never needed 
it for such pur|H>se.

It seems to me the appellant, who was not asked to sign any­
thing. but thus thrown off his guard, has quite as much ground to 
lie excused as the plaintiff in that ease who was induced to sign 
what she could not read by reason of sore or defective eyes, but 
did sign, though she might have insisted on the paper In-ing read 
to her.

Then we have the cases of liichurtison, Spence <V (’n. v. Rnwti­
trée, 118941 A.C. 217, following Parker v. South Pastern H. Co., 
2 C.P.D. 416, and Henderson v. Sterenaon, Lit. 2 H.L. Sc. 470, 
which in principle seem to cover the whole ground involved in
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the dispute herein by requiring knowledge on the part of those 
concerned of the conditions pleaded and relied upon. The ap­
pellant was invited to trust himself to the care of respondent in dis­
charge of its duty to carry appellant safely, and it pleads some­
thing his master, but not he, agreed to.

It seems rather a startling proposition of law that an employer 
can of his own mere will and motion so contract that his servant 
shall be treated as of less value than a horse or dog shipped as 
freight. It seems to me to come to that if we are to uphold the 
judgment appealed from, for there is no fair ground on the facts 
to impute to appellant an assent to something lie knew nothing of. 
If appellant had by his occupation been shewn to be accustomed 
to undertake such services, there might have been some basis 
for inerring assent to a something he in fact knew nothing of, 
but ought to have known.

If the principle of identification is to be carried so far, where 
would it not extend if applied in other relations of contractors with 
those for whom they undertake something to be done and on be­
half of those in their employment presume, without their knowledge 
or assent, to bind them to assume all risks? All the appellant 
was concerned with was that he was to be carried safely and for 
aught he knew gratuitously if you will. All lie knew was that the 
railway company needed him to go.

Is there anybody else than railway managers and lawyers 
who can be conceived of as presuming that a man so sent for and 
invited by the company to ride upon its car in oyler to serve its 
purposes of protecting itself must know that he has agreed with­
out recourse to be killed by the negligence of their servants “or 
otherwise howsoever.” Not only is that to be presumed as part 
of common knowledge, but also that the horse had to be paid for 
in such case, but not the man. Indeed, also he is supposed to 
know that the Railway Commissioners of Canada were such a set 
of humorists as to have approved thereof.

The learned trial Judge by what transpired at the trial must 
be taken to have reserved to himself to dispose of what was not 
submitted to the jury and he seems to have had no doubt in regard 
to essential facts which they were not asked in regard to and did 
not pass upon. I think the appeal must be allowed with costs 
throughout and the judgment of the learned trial Judge be restored.

Duff, J.:—The defendant was dc facto accepted ns a passenger 
on their train by the railway company which thereby primà 
facie incurred an obligation to use reasonable care to carry him 
with safety. The company says that this primâ facie obligation 
was limited to the condition in the shipping bill. I do not under­
stand that it was contended on behalf of the company that Dr. 
Parker, who signed the shipping bill on behalf of the consignee, 
had authority to bind the appellant by entering into an agreement.
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on his behalf limiting this obligation. I am not required by law CAW- 
to hold that he had such authority and there is no evidence justi- s. c.
fying a finding that the appellant had made him (or held him out ]013
as) his agent in fact for that purpose. The evidence, moreover, ----
is clear that the condition referred to was not actually brought ihuuNsov 
home to the knowledge of Dr. Parker or of the appellant. In ({rand 
these circumstances the contention of the company is and must be Tri nk 
that the company's agent took reasonable steps to notify the l!- * (>-
appellant that they were accepting him as a passenger on the Duff.j.
special terms contained in the shipping bill and that the appellant’s 
conduct in not perusing the bill shewed that he was content to ac­
cept the conditions without reading them; and that lie must, conse­
quently, in law be held to be bound by it. I think this contention 
must be rejected. The gist of it is that a normal person in the 
situation of the appellant would have read the bill unless he was 
content to abide by any reasonable conditions it might contain.
I am not obliged by any rule of law, to say that that is so. Treat­
ing the question as a matter of fact I think it is not so. I think 
the appeal should be allowed and the judgment of the trial Judge 
restored.

Anglin, J.:—I am unable to discover any distinction in prin- An«,i"*J- 
ciple between this case and such cases as Richardson, Spence ti*
Co. v. Rowntree, [1894] AX'. 217; Henderson v. Stevenson, L.R. 2 
H.L Sc. 470; Parker v. South Pastern R. Co., 1 ( MM). 018.2 ( '.P.D.
410; and Rate v. Canadian Pacific R. Co., 18 Can. S.C.R. 007,
Can. S.C. Cas. 10.

Upon evidence warranting such a finding the trial Judge held 
that the plaintiff was unaware of the special conditions contained 
in the shipping contract under which the defendants claim ex­
emption from liability to him for personal injuries, and, if not ex­
pressly, I think impliedly, that neither the circumstances under 
which lie received the contract nor what was done hv the defen­
dants’agent would suffice to convey to his mind (or “to the minds 
of people in general”) the fact that it contained special condi­
tions affecting him or would justify imputing to him notice of 
them. The learned Judge says that the plaintiff had “neither 
notice nor knowledge” of the special terms. By this 1 under­
stand him to have meant that the plaintiff had not notice of any 
kind, actual or constructive. As put by Mcllish, L.J., in Parker 
v. South Eastern R. Co., 2 C.P.D. 416, at page 423:—

The proper direction to leave to the jury in these eases is, that if the 
person receiving the ticket did not see or know that there was any writing 
on the ticket he is not hound by the conditions; that if he knew there was 
writing, and knew or believed that the writing contained conditions, then 
he is bound by the conditions; that if he knew there was writing on the ticket, 
but did not know or believe that the writing contained conditions, never­
theless he would be bound, if the delivering of the ticket to him in such a 
manner that he could see there was writing upon it, was, in the opinion of the 
jury, reasonable notice that the writing contained conditions.
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which he negatives actual notice.
If, however, the learned Judge did not find that the defendants 

had failed to do what was necessary to bring the special conditions 
in the shipping contract to the attention of the plaintiff, treating 
him as a man of ordinary intelligence and acuteness, the Court of
Appeal had power to make that finding (Ont. Jud. Act, sec. 53, 
Ont. ('.It. No. 817), and upon my view of the evidence should 
have made it. Our statutory duty is to render the judgment 
which the Court of Appeal should have given.

On t’ie single ground that the present case is governed by the 
authorities above cited, and without expressing any opinion upon 
the other interesting points taken by the appellant, I would, with 
respect, allow this appeal with costs in this court and the Ontario 
Court of Appeal, ami would restore the judgment of the learned 
trial Judge.

Appeal allowed.

N. S. WHITFORD v. BRIMMER.

s. a
1013

So i'll Scotia Supreme Court. Sir Charles Toirnshend. C.J., and Meagher, 
Drytdale, and Ritchie. •/./. April -s- 1918.

1. Evidence (§ It E 7—101 )—Fraudulent conveyance—Présomption of
FRAUDULENT INTENT.

In order to set aside a voluntary conveyance of all of a debtor's 
property, fraudulent intent need not lie shewn where the effect of the 
conveyance is to prevent his creditors obtaining satisfaction of their

[ Whit ford v. Brimmer, 7 D.L.H. 100. affirmed.]
2. Evidence (§11 E7—101)—Fraudulent conveyance—Presumption of

FRAUDULENT INTENT—MeAC.RENESS OF INDEBTEDNESS.
The fact that the amount owed by a grantor was small does not 

affect tbe presumption that his voluntary conveyance was intended to 
defraud his creditors, where the effect of the transfer was. to denude 
the grantor of all of his property.

| Whit ford v. Brimmer. 7 lXL.lt. 100, nflirmed : Toicusend v. Wesla­
co! t. 2 lleav. 340. considered.]

Statement Appeal by defendant in an action brought by plaintiff as 
sole administrator of the estate and effects of the late Henry 
Brimmer, against defendant, the widow of said Henry Brimmer, 
seeking to set aside as voluntary, without consideration, and 
made for the purpose of defeating, defrauding, hindering, and 
delaying the plaintiff* and other creditors of said Henry Brim­
mer, a conveyance of all his real and personal property made by 
the deceased to defendant.

The cause was tried before Russell, J., who gave judgment 
for plaintiff*. Whit ford v. Brimmer, 7 D.L.R 190.
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,/. A. McLain, K.('.. and ./. IV. Man ft.ion, for appellant.
V. J. Laton, K.V.. for respondent.

The judgment of the Court watt delivered by

Ritciiie, J.:—This action is brought to set aside a deed from 
Henry Brimmer, deceased, to his wife, Margaret E. Brimmer, 
one of the defendants. The deed purports to convey all tie 
real and personal property of the grantor and is attacked under 
the statute of Elizabeth.

The defendant, Margaret Brimmer, conveyed the property, 
by way of mortgage, to the defendant Ella May Cameron. The 
deed in question is a voluntary one and made without consider­
ation ; it. is therefore bad as against creditors; it is not necessary 
to establish a fraudulent intent as a fact by evidence. The mere 
fact of a man, with his creditors unpaid, giving away his estate, 
is by presumption and construction of law fraudulent.

It was urged by Mr. McLean that the evidence was incon­
sistent with frauds on the part of Brimmer, and that the debts 
he owed were so small that the presumption of law to which I 
have referred does not arise, and on this point lie cited Toicn- 
stud v. Westacott, 2 Beav. 240. 9 L.J. Ch. 241, 4 Jur. 187. In 
that Lord Langdale laid down the rule as follows :

There has been a little exaggeration in the arguments on both sides 
as to the principle on which the Court nets in such eases ns these ; on one 
side it has lieen assumed that the existence of any debts nt the time of 
the execution of the deed would Is* such evidence of n fraudulent inten 
tion as to induce the Court to set aside a voluntary conveyance and ob­
lige the Court to do so under the statute of Elizalieth. I cannot think the 
real and just construction of the statute warrants that proposition, because 
there is scarcely any man who can avoid 1 icing indebted to some amount, 
he may intend to pay every debt as stain as it is contracted and constantly 
use his lient endeavours and have ample means to do so, and yet may lie 
frequently, if not always, indebted in some small sum. There may In» a 
withholding of claims contrary to his intention by which he is kept in­
debted in spite of himself. It would lie idle to allege this as the least 
foundation for assuming fraud or any bad intention. On the other hand 
it is said that something amounting to insolvency must be proved to set 
aside a voluntary conveyance, this too is inconsistent with the principle of 
the Act and with the judgments of the most eminent Judges.

The rule, as almve stated, lias been frequently approved of in 
subsequent cases and I do not, in any way, dissent from it, but 
1 think it is not applicable in this case.

The question as to whether a man’s indebtedness is large or 
small is a relative question, and, in determining it regard must 
Ik* had to his financial position. If a man of large means, able 
and anxious to pay his debts, made a voluntary deed, it is ob­
vious that it could not be held to be because the
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butcher’s hill for the month had i’ot been sent in, and therefore 
not paid; but Brimmer was a man in very humble circumstances 
and of small means; he was indebted to the plaintiff and also 
owed a number of other debts, very small to a wealthy man, but 
not small to a man in the financial condition of Brimmer; lie 
made a conveyance of all his property, both real and personal; 
he realized that he was indebted to various persons and said his 
debts would have to lx- paid, but he denuded himself of all his 
property without paying his debts. II is < er, Mrs. Cameron, 
paid some of the debts after her father’s death, but not others.

I think it is not going too far to hold that the giving away 
of all his property was followed as a necessary consequence by 
the hindering and delaying of creditors, and where this is the 
ease, it is not necessary to prove any a tual fraudulent intent.

The only remaining question involved is as to whether or 
not the plaintiff has established that Henry Brimmer was in­
debted to him at the time the deed was made. The learned trial 
Judge 1ms found in favour of the existence of the indebtedness 
before the making of the deed, and that Henry Brimmer gave 
to the plaintiff a note for $184.92, and he was satisfied that a 
portion at all events of that sum was owing from Henry Brim­
mer to the plaintiff. It is a question of fact, it is true, that a 
Court of Appeal should act on its own considered conclusions of 
fact as well as of law. and that the duty is to re hear the case, 
but nevertheless, the presumption Is, that the decision of the 
Court below as to the facts was right, and that presumption 
must be displaced by the appellant; he must satisfactorily make 
out that the Judge was wrong, it is not .sufficient to leave the 
matter in doubt.

To this extent the burden is on the appellant. I am of op­
inion that he has not sustained this burden; on the contrary, I 
am inclined to take the same view of the facts as the learned 
trial Judge, though the plaintiff’s case is not free from some 
suspicious circumstances. I am by no means satisfied that the 
full amount of $184.92 is owing, but I am satisfied tnat there was 
an indebtedness which is all that is necessary. The existence of 
an indebtedness from Brimmer to the plaintiff is established by 
the evidence of other witnesses as well as by the existence of the 
old note.

I do not decide that corroboration is necessary in this case, 
but, if necessary, there is, in my opinion, ample corroboration 
as to the existence of an indebtedness from Henry Brimmer to 
the plaintiff. The appeal will be dismissed with costs.

Appeal dismissed.

B5D
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DARKE v. CANADIAN GENERAL ELECTRIC CO
i Decision No. 2. »

Ontario Supreme Court (Appellate Division). Cairote. Uaelaren. Ilaper, 
amt Hod gins, JJ.A.. and l.ennox J. February 20. 101.1.

1. Master ami servant fg II115—105)—Assumption m risk- Scope ot
EMPLOYMENT—EnGAUINO OUTSIDE OF DUTIES.

An employee who wh* directed l»y hi* foreman In Im- prosi-nt during 
the testing of a macliiiiv in another department of a factory, in order 

to attend to median leal detail* during tin- test, was acting in the course- 
of employment where lie was killed while attempting to fasten the 
machine more securely to the floor.

| Darke v. Canadian (leneral Kleetrie Co., t D.L.1L 25Î). allirined. ]
2. Al ASTER AND SERVANT (8 11 E 6—250 )—SUPERINTENDENCE—WllO IIAS.

One whose duty it was to set in motion a machine lie was testing is a 
|s*rson charged with superintendence, within the meaning of sec. 1 
12) of the Workmen's Compensation Act. R.S.O. 1807. eh. 100, over 
a workman from a different department of a factory detailed to assist 
in the lest, although the former did not have general superintendence 
over such workman.

| Darke v. Canadian tinterai Kleetrie. 1 D.L.11. 250. affirmed : Keai 
ney v. Nicholls ( 1881). 70 L.T.J. 01: 1Yilson V. Ht,utter M 8001. 20 
v K. 11 >nt. i 184, refaire I )■». |

1. Master and servant (8 II E6—250)—Liability of master job death 
OF SERVANT—NeoMOENCK OF PERSON HAVING SUPERINTENDENCE - 
Starting machine while servant in position or danger.

Under the Workmen's Compensation Act. R.S.O. 1807. eh. 100, an 
employer is liable for the death of a servant as the result of the negli­
gence of an expert electrician, charged with the duty of testing an 
electric generator, in starting it without ascertaining whether the 
deceased, who was detailed from a different department to assist in 
making the test, was in a place of safety; since the tester was a per 
son having superintendence over the deceased within the meaning of

| Darke v. Canadian General Kleetrie Vo.. 4 D.L.R. 250. affirmed. 1 
4. Master and servant ( 8 II A 2—40)—Methods of work—Liability for

INJURY TO SERVANT—NEGLIGENCE—STARTING DANGEROUS MACHIN­
ERY—Signals—Duty to adopt.

The failure of an employer to adopt a proper system of signals for 
-citing dangerous machinery in motion will render him liable for the 
death of a servant by the starting of machinery, as the result of im­
proper signalling, while he was in a place of danger.

\Darke V. Canadian tinterai Kleetrie, 4 D.L.R. 250. affirmed ; Choate v. 
Ontario Rolling Mills Co. ( 1000). 27 A.R. (Ont.) 155; Ainslie Mining 
and R. Co. v. MrDougall. 42 Can. S.C.K 420. 426; Fra I id. v. Grand 
Trunk R. Co.. 41 Can. S.C.R. 401. 510. followed.]

In a negligence action involving inter alia defective system, 
the defendant company appealed from the judgment of the 
Divisional Court to the Ontario Court of Appeal, now the Ap­
pellate Division.

G. H. Watson, K.C., for the appellant company, analysed the 
evidence in detail, arguing that the learned Chief Justice who 
tried the case, and who had seen the witnesses and had accurate 
knowledge of all the circumstances, was justified in finding that 
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there was an absence of evidence to support the jury’s find­
ing that Thompson had intrusted to him any superintendence 
over the deceased Darke, and their finding that the deceased was 
acting under the orders of his foreman, Jeffries, when endeav­
ouring further to secure the machine. There was, therefore, no 
liability under either sub-sec. 2 or sub-sec. 3 of sec. 3 of the 
Workmen’s Compensation for Injuries Act. The acts of Darke 
were unauthorised and voluntary, and the accident was caused 
by his undertaking to do something which he had no direction to 
do, and by doing which he placed himself in a position of ex­
traordinary danger. He referred to the following cases and 
authorities: Kcllard v. Hooke (1888), 21 Q.B.D. 367; Ruegg’s 
Employers’ Liability Act, 8th ed., p. 132; Hooper v. Holme and 
King (1896), 13 Times L.R. 6; Howard v. Bennett (1888), 58 
L.J.Q.B. 129; Wild v. Waygood, [1892] 1 Q.B. 783; Garland 
v. City of Toronto (1896), 23 A.R. 238, 240; Carnahan v. Uobcrt 
Simpson Co. (1900), 32 O.R. 328; Ferguson v. Galt Public 
School Board (1900), 27 A.R. 480; Anderson v. Mikado Mining 
Co. (1902), 3 O.L.R. 581; nohUn v. Grand Trunk R.W. Co. 
(1903), 5 O.L.R. 301, 308; Wood v. Canadian Pacific R.W. Co.

189!)). 30 Can. S.C.R. 110; Thompson v. Ontario Sewer Pip< 
Co. ( 1908), 40 Can. S.C.R. 396.

/>. OfConnetl, for the plaintiff, the respondent, argued that 
the injuries which resulted in Darke’s death were caused by the 
negligence of Thompson, who was in the service of the appel­
lant company, having superintendence intrusted to him, and that 
the appellant company was also liaible by reason of the em­
ployment of a defective system, in not providing a proper code 
of signals. The jury had made all findings necessary to sup­
port the verdict, except that they had not assessed the damages 
for which the appellant company was liable at common law, for 
which purpose alone the case should be sent back. He referred 
to Smith v. Baker cO Sotis, [1891] A.C. 325; Pcarcc v. Lans- 
downe (1893), 62 L.J.Q.B. 441; Wilson v. Boulter (1899), 26 
A.R. 184; Schwoob v. Michigan Central R.W. Co. (1905-6), 9 
O.L.R. 86, 92,18 O.L.R. 548. It was not necessary that the sup­
erintendence exercised by Thompson should have been exer­
cised over Darke: Kearney v. Nicholls, 76 L.T.J. 63, a case which 
has been referred to with approval in the text-books—see Roberts 
and Wallace, 3rd ed., p. 261 ; Ruegg, op. cit., p. 132. The 
Kcllard case was one of manual labour; in the Garland and 
Carnahan cases there was no question of superintendence. There 
is a finding, and there was evidence, that the appellant company 
employed a defective system: Choate v. Ontario Rolling Mill Co. 
(1900), 27 A.R. 155.

Watson, in reply, argued that, as the plaintiff had not cross 
appealed, lie was not in a position to raise the questions which
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he had suggested in that connection. There was absolutly no 
evidence of defective system as regards signals, and there was 
no complaint on the record in that regard. The Garland case, 
at p. 243, shews that a mere scintilla of evidence does not justify 
the Judge in leaving the case to the jury; there must be evid­
ence on which they may reasonably and properly conclude that 
there was negligence.

February 26. The judgment of the Court was delivered by 
IIoiHUNS, J.A.:—Counsel for the appellant company urged 
very strongly that the acts of Darke, if not actually contrary to 
orders, were, under the circumstances, unauthorised and vol­
untary. The generator had been set up and finally clamped 
down by the mechanical department, and had been turned over 
to the electrical department for testing; and the point raised is. 
that to allow any one to interfere with and revise the work fin­
ished by the proper department, i.e., the mechanical department, 
would disorganise the working of any industry and lead to un­
fortunate results, as, undoubtedly, this act of Darke’s did. 
Whether this would he a complete answer may be doubtful. 
See Burns v. Poulsom (1873), L.R. 8 C.P. 563.

1 have studied the evidence with some care to see if this 
position is justified in fact. The material parts are fairly set 
out in the judgment of the Divisional Court, and it is not neces­
sary to repeat them.

It is clear that the generator had been set up, and that the 
foreman of the mechanical department had finally passed it as 
complete. The motor, which is movable, was moved to and 
put in its proper position, and the belt attached in order to 
transmit the power to the generator.

The motor was not, I think, a machine or engine on a rail­
way or tramway, within sec. 3, sub-see. 5, of the Workmen’s 
Compensation for Injuries Act, as it was fixed and in position, 
and was not, in the operating or testing, moving or intended to 
move. The power applied was electricity, which xvas turned 
on to the motor by Thompson, tind by means of the belt the gen­
erator was operated.

What the case must turn upon, in my judgment, is the com­
munication made by Darke to Jeffries, the foreman, and his 
consequent directions. These were, as stated by Gartner, that 
Gartner was to stay with Darke “until the load was on the 
machine,” to see that everything was all right. This, of course, 
means either the initial application of electricity to the genera­
tor isee Patterson's evidence, p. .30) or its increase to the full 
load required (Thompson, p. 129) ; but, in either event, Darke’s 
duties would continue till the switch was turned by Thompson, 
and Gartner’s presence would have been useless unless some-
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thing antecedent to the test was intended by the express order 
of Jeffries.

Now, Darke was. according to Gartner (p. 75), in charge of 
the machine, i.c., as between the two of them; and Darke had 
apparently the idea that the machine was not then secure; so that 
his conversation with Jeffries could only have related either to 
that present fact, or, as is suggested by the evidence, to his doing 
anything necessary after the generator had begun to operate. 
The latter seems a quite inadequate explanation, in view of 
Jeffries’ earlier instructions on that point. Regard must be had 
to the further fact that Gartner was told to remain, in addition 
to Darke, for some reason arising out of Darke’s conversation, 
and only until the load was on the machine. I think it is fair 
to infer, as the jury have done, that Jeffries’ instructions to 
Darke were that he was to be present prior to as well as at the 
electrical testing, and to do all necessary mechanical work aris­
ing during that whole period.

If so, what Darke was doing was in the course of his employ­
ment, and pursuant to instructions; and. if he was injured by 
any act for which the appellant company is liable, the respon­
dent is entitled to recover.

As to negligence, the respondent rests this upon two principal 
grounds: first, that the accident was caused by the negligence 
of Thompson, as a person having superintendence intrusted to 
him and whilst in the exercise of such superintendence; second­
ly, that the appellant company’s system was defective, in that 
no proper system of signalling was adopted.

Upon the first ground. When the test was being undertaken. 
Thompson was put in charge of it and of the machine. See 
Walker’s evidence, p. 88, as well as that given below. Thomp­
son’s duty was not merely to ascertain whether the generator, 
when set in motion, produced certain desired electrical results, 
hut included applying electricity to the motor, so that it would 
cause the belt to revolve, and thus set the generator in motion. 
It cannot be said that, before he did this, he had no duties of 
superintendence intrusted to him. His helper was there and 
was under his instructions (see p. 133). Darke and Gartner 
were also there. It was, I think, clearly the duty of Thompson 
not to set the mechanism in motion—a purely physical act. such 
ns applying steam to the works of a locomotive—until he had 
examined and seen that everything was clear and ready.

Patterson, the general superintendent of the appellant com­
pany’s works, on the question ns to when the power was to be 
turned on (p. 29), says that Thompson was to do it “as soon as 
the conditions were such that it was prudent to do so;” and at 
p. 31: “I think he would see that everything was clear; I under­
stand he did.” Thompson so understood his duty. (See pp. 
133, 134.)
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No one else was charged with this duty, which was not 
manual labour: and it is by ignoring this part of his work, and 
magnifying his subsequent, occupation of watching the opera­
tion of the generator, that that element indicating superinten­
dence has been ignored.

In the ease cited by the Divisional Court, Kearney v. 
Nicholls, 76 L.T.J. 63, Denman. J., held that the superintend­
ence is not over the injured workman but over the work in 
hand, though in another department of the work or business. 
That learned Judge had just previously taken part in the deci­
sion of Osborne v. Jackson (1883), 11 Q.B.D. 619.

In Wilson v. Boulier, 26 A.R. 184, the lad injured was not 
working umb-r Wall, but was pushing a truck through the room 
containing the retort which exploded. Wall was in charge of 
the retort and was held to have had superintendence (of the re­
torts) and to have been negligent while in the exercise of such 
superintendence.

If Thompson comes within the definition of sec. 3. sub-sec. 2, 
there was evidence that he was guilty of negligence, which could 
not have been withdrawn from the jury; and, as they have 
found him negligent, their view must prevail. Gartner says 
he told him “not to start up, we were going to fix this pillow 
block” (p. 82).

1 think there was some evidence that no proper system of 
signalling was adopted by the appellant company, which would 
justify the jury in making the finding they did. If so, the law 
would seem to support liability upon that ground: Choate v. 
Ontario Bolling Mill Co., 27 A.R. 155; Ainslie Mining and R.W. 
Co. v. McDougall (1909), 42 Can. 8.C.R. 420, at p. 426; Fralick 
v. Urand Trunk R.W. Co. (1910). 43 Can. 8.C.R. 494. at p. 519.

While I fully appreciate the difficulty which may arise from 
unauthorised actions, I think that here there was a natural and 
proper act. based upon instructions reasonably direct, and suffi­
ciently connected with the acts done to bring them within the 
ordinary and proper course of Darke’s employment. In an 
operation that sets in motion a large amount of transmitted 
power, it is not unfair to insist upon a degree of care that might 
not be asked in a less dangerous situation.

The appeal should be dismissed.
Appeal dismissed with costs.
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Ontario Sn/nrinc Court, (iumnr, Mavlaren, Mernlith, Magee, awi 
IlutlyinM, JJ.A. February 2tl, 1913.

1. Oust K MTV 1 8 I—4)—OFFENCE—l'iHllLATl.NU OBSCENE PRINTED MAm.lt.
Tu liavv in |HWM*»aion and to virvulate among the clergymen of ■ 

,-it v. as well as four laymen, printed matter containing grossly ili«gu- 
iug details of an obn’oiie eliarneter. describing a theatrical fierform 
a m e. it a violation of sec. 207 of the Criminal Cotie, as amemletL re 
luting to the possession and circulation of printed matter tending 
corrupt public morals.

2. OBSCENITY (8 I—4 )—OFFENCE—VlRl l LATINO OBSCENE PRINTED MATH It
—Defence—Sviihekviexce of public welfare.

Xo public good, sufficient to absolve a person from liability under 
see. 207 of the Criminal Code, as amended, for circulating obseeu. 
printed matter tending to corrupt public morals, is shewn from the 
facts that the purpose of the circulation among the clergymen of .i 
city of printed matter containing grossly disgusting details of an 
obscene character, describing a theatrical performance, was to arousi 
public sentiment leading to the suppression of performances of such 
character.

:t. Obscenity (9 1—4)—Offence—Ciiutlatixo obscene printed matter
—Subservience of public welfare—Excess in statement.

Even if the circulation among the clergymen of a city of printed 
matter containing grossly disgusting details of an obscene character, 
describing a theatrical performance, was to serve the public good l»\ 
arousing public sentiment leading to the suppression of perfoiinain• - 
of such character, the person who circulates it will In- liable to pm 
sedition under the Criminal Code for any excess in the publication 
lieyotid what the public welfare demanded.

4. Evidence (8IIO—122)—Criminal offence — Virculatixo ohm em
PRINTED MATTER—O.NVS TO SHEW SUBSERVIENCE OF PUBLIC WEI

The onus of shewing that the circulation of a grossly disgust in- 
description of an obscene nature, describing a theatrical performance, 
was for th<' public welfare, rests on the person circulating it

stiitvmviiit Thv défendant was charged in the ('minty Court -fudge's 
Criminal Court for the County of York, before Dent< n. Jun.Co. 
C.J., for that he, the defendant, “knowingly and hout law­
ful justification or excuse, did sell, distribute, a circulate.’
and “did have in his possession for sale, distribution, or circula­
tion, certain obscene circulars, tending to corrupt morals. " 
contrary to sec. 207 of the Criminal Code, as amended by $ & !• 
Kdw. VII. ch. 9.

The Judge, after hearing the evidence and declining to re­
ceive some of that tendered on behalf of the defendant, found 
the defendant “guilty and, at the defendant’s request, stated 
a case for the opinion of the Court of Appeal on the following 
questions

1. Was the bulletin in question obscene printed matter tend 
in g to corrupt morals, within the meaning of sec. 207, sub-see
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1 (a), of the Code, having regard to the form in which it was 0NT- 
proved to have been circulated by the accused? g.c.

2. Was there evidence upon which I could reasonably find, ww 
as I did find, that the public good was not served by the print- ^ 
ing and circulating of the bulletin in question, assuming that the 
occasion of the printing and circulating were such as might he sr. Clair. 
for the public good?

3. Was there evidence upon which 1 could reasonably find, 
as I did find, that, assuming that the public good was served by 
the printing and circulating of the bulletin in question, there 
was excess beyond what the public good required in the manner, 
extent, or circumstances in, to, or under which the printing and 
circulating was done ?

4. Was the evidence tendered by the accused and rejected by 
me improperly rejected?

5. If question 4 is answered in the affirmative, was any sub­
stantial wrong or miscarriage of justice occasioned at the trial 
by such rejection?

6. Should the conviction stand?
W. E. Haney, K.C., for the defendant : There was no offence Vrgument 

under sec. 207 of the Criminal Code, as amended by S & it 
Edw. VII. ch. 9, in one clergyman informing another clergyman 
of these conditions. The bulletin did not tend to corrupt pub­
lic morals : The Queen v. Hicklin (1868), L.R. 3 Q.B. 360; Hex 
v. Iieavcr (1905), 9 O.L.R. 418. The statute law of England 
has no reference to circulating such a document as this. The 
matter is governed by the common law: Broom’s Common Law,
10th ed. (Odgers), p. 219. In fine, the publication was justi­
fiable ; and, at all events, it should be excused by reason of the 
publication having served the public good, without being in 
excess of what the public good required.

,/. H. Cartwrif/ht, K.C., for the Crown : -There can be no 
doubt about the obscenity of the bulletin, nor its publication.
There has been no justification proved. It has been rightly 
found that the public good was not served by the publication:
Stephen’s Digest of the Criminal Law, 6th ed.. pp. 133, 134.
Excess is a question of fact, and has been determined : Arch- 
bold’s Criminal Pleading, 24th ed., pp. 451, 1314.

Haney, in reply.

February 26, 1913. Meredith. J.A. :—1 have no manner of x.-rcdith.j.a. 

doubt that the defendant was rightly convicted.
It is admitted that he prepared, had printed, and had in his 

possession for publication, a thousand copies of the “Special 
Bulletin” in question, which, it is also admitted, contains dis­
gusting details of an obscene character—described in the “bul-
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ONT. N't in” itself ns n “revolting report” and us “unprintable.”
s c. That these facts, prima facie, constitute the grave crime of which
1913 the man has been convicted, is obvious, and, indeed, is also 
---- admitted.

Hut it. was urged that the publication was (1) not without 
Sr. Clair, lawful justification ; and also that it was (2) excused by reason 
Morôditïï i \ ^,e Publication having served the public good, without being

in excess of that, which the public good required.
The motive of the man is quite immaterial on the question of 

guilt or innocence; though, of course, of much moment on the 
question of the penalty to be paid, if guilty.

Neither a good nor a lmd motive can alter the character of 
the act, in such a ease as this. If unlawful, a good motive will 
not make it lawful, nor, if lawful, will a bad motive make it un­
lawful ; good motive and good character may make some things 
more, rather than less, harmful—give them weight when in­
herently they have less or none.

So, too. the truth or falsity of the publication cannot change 
the character of the words used; it can neither turn decent 
words into indecent words, nor foul into fair.

Of lawful justification there is no reasonable pretence. The 
Criminal Code, which defines the crime of which the defendant 
is convicted, deals with lawful justification expressly in many 
instances, such as the lawful justification for the acts of those 
who carry into execution the judgments of the Courts, or exe­
cute lawful warrants, reasonable correction of children by par 
ent, person in loco parentis, schoolmaster, or master, and so 
forth : see the Criminal Code, secs. 16 to 68; so, too, or by an­
alogy, any one whose lawful duty requires him to do that which 
otherwise would constitute the crime in question, is not guilty 
because such duty is such a lawful justification. That the de­
fences “lawful justification” and “public good” are two dif­
ferent things is obvious upon the face of the enactment : “law­
ful justification or excuse:” the Criminal Code. sec. 207 : the one 
justifies, the other excuses, the act.

So that, unless it can be considered that the publication of 
the grossly obscene words in question served the public good, 
and were not excessive, the conviction must stand.

That the publication of such disgusting details is an invasion 
of decency tending to degrade morality seems to me very evid­
ent ; and the more so because, if the defendant has the right to 
employ such methods, every one else—including those he at­
tacked—has an equal right to do so; involving a deplorabb* 
state of affairs; against which the waste paper basket, or the 
fire, would not afford complete protection. No one has any sort 
of right to offend another’s sense of decency and clean mind



12 D.L.R ! Hkx v. St. ('lair. 71J

by placing in his hands, or bringing into his home, such a publi- 0NT 
cation. s ^

We cannot, however, re try the case here ; we can consider 1913
only such questions of law as have been reserved by the trial ----
Judge. "5”

It is a question of law, or at least a question for the Court, s-r. Via is. 
as distinguished from a question for the jury, whether (1) the A
occasion of the publication was such as might be for the public 
good ; and, if it might and were, then (2) whether there was 
evidence of excess—publication of obscenity beyond what the 
public good required ; the other questions involved being ques­
tions for the jury, or for the Judge exercising the functions of 
a jury, only.

The onus of proving that the public good was served by the 
publication of this obscene pamphlet was upon the accused ; 
lie must excuse his obscene publication.

His one excuse is, that the interests of morality required the 
suppression of the play, or performance, the worst features of 
which were condensed and accentuated in the publication.

Is that really any excuse T
it is said that by that means public feeling might be aroused 

and such performance stopped. Hut why send the condensed 
prurient matter broadcast in a thousand pamphlets, with all the 
possibilité of leakage beyond those to whom they were to lie 
sent, why indeed put such “unprintable” tilth in enduring 
print at all ; and, emphatically, why when the law provides 
simple and direct methods of accomplishing the desired end?
Why not prosecute the offenders, and give them a chance to de­
fend themselves? Why not apply to the proper persons to 
withdraw the license of the offending house ? Why not confer 
with the Chief of Police, or, if need be, with the Police Commis­
sioners, or even with higher officials—in all cases without con­
taminating pen or tongue with the condensed disgusting de­
tails? To say that that would be ineffectual, 1 cannot believe 
to be true. It would be neither fair nor truthful to say it with­
out having first tried and failed ; and that was not done. In­
deed, as one of the Judges here pointed out, the pamphlet itself 
bears evidence upon its face to the contrary ; no complaint of 
this nature is made in it; but, on the contrary, the only refer­
ence to any peace officer contained in it is of a distinctly com­
plimentary character.

But, even if it could be that a thousand persons should be 
awakened to a Knowledge of an obscene stage performance, 
surely there could be no need for disgusting details; the de­
fendant’s contention that the persons to whom the publication 
was to be sent could not be aroused to a sense of their duty with­
out a descent to the obscene is very uncomplimentary to them,
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ONT. «ml is incouceivable to me; it needs much more than the de- 
fendant’s contention to give me even a suspicion that such men 

{ cannot be aroused to a sense of duty as well, indeed much better, 
---- by clean and wholesome words.
*■* An ounce of ordinary every-day legal methods, ready at the

î*r. Clair, hand of every one willing to put them in force, is far more 
— effectual than a ton of hysterics. If the performance were as 

Mer.dith, j.a. jjg ^ ]earnet| trjai Judge—'behind the back of the persons 
implicated, fairness compels me to say—declares it to have been, 
an ounce of ordinary methods ought to have, and doubtless 
would have, resulted in a speedy Police Court trial and a speedy 
conviction and imprisonment of the offenders, the surest of 
cures for such offences, and the surest of preventives also; 
all done perhaps almost without letting the one hand know that 
which the other had accomplished.

On the other hand, the course of conduct pursued by the de­
fendant has resulted in, only, much delay, much loss of time 
and energy, much loss of money in law costs, and his lawful and 
just conviction of a serious offence against morality; and those 
he aimed at—and others—have had much “advertising” at no 
cost; whilst the moral atmosphere of the locality has been to 
some extent permeated with this nauseous subject, long drawn 
out. it cannot be in the real interests of any one that a moun­
tain should be made of a molehill of indecency, when that mole­
hill could and should have been crushed under one foot.

The public good would be infinitely better served by calling 
attention to the thousand to one good places in the community, 
whilst vigorously, but unobtrusively, stamping out the evil, by 
lawful procedure.

In my opinion, therefore, this publication, in so far as it con­
tained obscene matter, could not in any reasonable way be 
deemed to have served the public good; and, even if it 
could, there was abundant evidence to support the finding of 
the trial Judge that there was excessive obscenity.

Those who do not think, or do not know the circumstances, 
may, no doubt, deem it strange that the, said to be, well-mean­
ing man should be convicted, and the ill-acting players escape: 
but whose fault is thatî Plainly the defendant’s. He might 
have had the wrong doers upon the stage quickly arraigned and 
tried, and, if guilty, fittingly punished; but rather than do that 
he chose to condense and emphasise, and put in print to cir­
culate, the very evils he might have restrained; he took the 
obviously mistaken course of committing a crime himself rather 
than the open and regular method of preventing, by punish­
ment, the crime of the stage actors, if, after a fair trial, with 
every reasonable opportunity of defending themselves, the) 
were found guilty.
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Whatever his intention may have been, his act was a crime ; 
and, being duly prosecuted and convicted, after being given 
every opportunity to defend himself, he must take the conse­
quences ; and let others take their punishment, hut only when 
likewise prosecuted and convicted.

That the arm of the law is long and strong enough to deal 
effectually with immoral theatrical performances, the following 
provisions of the Criminal Code shew :—

“208. Every person who. being the lessee, agent or person in 
charge or manager of a theatre, presents or gives or allows to 
be presented or given therein any immoral, indecent or ob­
scene play, opera, concert, acrobatic, variety, or vaudeville per­
formance, or other entertainment or representation, is guilty 
of an offence punishable on indictment or on summary con­
viction, and liable, if convicted upon indictment, to one year’s 
imprisonment with or without hard labour, or to a fine of five 
hundred dollars, or to both, and, on summary conviction, to 
six months* imprisonment, or to a tine of fifty dollars, or to 
both.

“2. Every person who takes part or appears as an actor, 
performer, or assistant in any capacity, in any such immoral, 
indecent or obscene play, opera, concert performance, or other 
entertainment or representation, is guilty of an offence ami 
liable, on summary conviction, to three months* imprisonment, 
or to a fine not exceeding twenty dollars, or to both.

“3. Ever)' person who so takes part or appears in an inde­
cent costume is guilty of an offence and liable, on summary con­
viction. to six months’ imprisonment, or to a fine of fifty dol­
lars, or to both.**

And the doors of the Courts are always wide open to every 
reasonable prosecution; a prosecution which may be instituted 
by any one having reasonable grounds for laying an informa­
tion.

The first three and the sixth questions, reserved by tin- trial 
Judge, should be answered in the affirmative; the fourth in the 
negative; the fifth is. consequently, immaterial.

(»arrow, J.A. :—1 agree.

Magee, J.A. :—.Some of the contents of the bulletin in ques­
tion l»eing admittedly obscene, the answers to the questions re­
served should, in my opinion, be as follows:—

1. inasmuch as sec. 207 makes the distribution or circula­
tion of an obscene book or circular an indictable offence only 
when it is done without justification or excuse, and as, in order 
to find the accused “guilty,” the trial Judge must have found 
that it was done without justification or excuse, and as no ques-
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lion as to justification or excuse is submitted to this Court, this 
question can only be answered in the affirmative.

2. This question is one of fact and not of law. Under sec. 
207, the onus is on the defendant to prove that his act was for 
the public good. The only question of law would be whether 
there was any evidence*that it was for the public good, not 
whether there was evidence to the contrary.

3. Inasmuch as there was proof of the delivery of one of the 
printed circulars to one person, as to whom, in the absence of 
evidence of the defendant’s reasons for delivery of such copy, 
tin* trial Judge could reasonably find that the delivery to him 
could not be expected to be for the public good, this question 
should, as to the circulating and distributing, be answered in 
the affirmative.

4 and 5. Evidence tendered on behalf of the defendant, 
referred to in the statement of the case, was properly rejected.

(». The conviction, in so far as relates to selling or having 
in possession for sale, should not stand, as there was no evidence 
to support it. In so far as relates to distribution, or circula­
tion, or having in possession therefor, the question is a mixed 
one of law and fact. In so far as it is a question of law, in 
view of the answer to the third question, I would answer in the 
affirmative.

Hndgini, j.A. IIoudiNS, J.A. :—The defendant, by his counsel at the trial, 
and again before us, admitted that the pamphlet printed and 
published by him was obscene.

At the trial his counsel said to His Honour Judge Denton: 
“I say to you frankly that this is necessarily an obscene, in­
decent, and immoral paper, because it describes an obscene, in­
decent, and immoral thing.”

And later His Honour said: ‘‘Your contention is that this 
show was an obscene one.”

Mr. Raney: “Certainly.”
His Honour: “And your description of it is an act of inde­

cency!”
Mr. Raney: “Yes.”
His Honour: “So your defence rests upon this sub-section."
Mr. Raney: “Certainly. If we had not gone to this theatre 

and published this description for the benefit of people who 
could not get there and pander to their salacious instincts”—

His Honour: “This case turns on the question whether 
you are able to prove that the public good was served by the 
publication of these matters?”

Mr. Raney: “Certainly.”
In his judgment his Honour Judge Denton says: “No one 

who reads this pamphlet can reasonably hold any other opin­
ion as to its obscenity.”
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The sub-section referred to is found in the Criminal Code, 0NT- 
see. 207. The section provides, so far ns is applicable to this s c
ease, for the imposition of a penalty on any person who ‘ know- ioi.j
ingly, without lawful justification or excuse . . distri-
butes or circulates, or causes to be distributed or circulated, or v
has in his possession for . . . distribution or circulation St. Clair.
. . . any obscene book or other printed . . . matter or Hed^JiAi
any . . . other object tending to corrupt morals.” Then
follows the sub-section on which reliance is placed, as follows
2. ‘‘No one shall be convicted of any offence in this section
mentioned if he proves that the public good was served by tin-
acts alleged to have been done, and that there was no excess in
the acts alleged beyond what the public good required.”

It is, by sub-sec. 3, made a question for the Court or Judge 
whether the occasion of such publishing (assuming that “pub­
lishing” includes distribution or circulation) is such as might 
he for tin* public good, and whether there is evidence of excess 
beyond what the public good required in the manner, extent, or 
circumstances in. to. or under which the publishing is made; but 
it is to be a question for the jury whether then- is or is not 
such excess. By sub-sec. 4, evidence of motive is irrelevant.

[The learned Judge then set out the questions reserved by 
the learned County Court Judge for the Court of Appeal.]

In dealing with these questions, this Court is relieved by 
the admissions of counsel, and indeed by the judgme it, from 
the necessity of considering whether the pamphlet in question 
was obscene. No defence was offered save that, by the acts 
alleged, the public good was served, and that there was no excess 
beyond what the public good required.

In order to raise this defence the Judge has first to rule that 
the occasion of the publishing, etc., is such as might be for the 
public good. The word “publish” is not used in sub-sec. (a).
If “publishing” does not mean and include distribution and 
circulation (c/. sec. 318), then sub-secs. 3 and 4 do not apply to 
this case. But the procedure would be the same, in my opinion, 
without these sub-sections, in case the accused, under sec. 207, 
desired to take advantage of sub-sec. 2. The Judge did so rule 
in effect. It is necessary to consider what led to that ruling, 
in order to determine some of the questions submitted.

The acts proved were : (1) the drawing up of a report of 
the performance at the Star Theatre during the week of the 26th 
February, 1012; (2) reading it at a general meeting of the asso­
ciation or vigilance committee, at which there were present a 
considerable number of men and women ; (3) incorporating it in 
the bulletin ; (4) printing copies of the bulletin to the number of 
1.000; (5) handing or sending copies—as found by the learned 
trial Judge—to four persons, none of whom were clergymen, and 
only one of whom was associated with St. Clair in his work.
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Tlie learned County Court Judge, however, admitted evi­
dence of St. Clair's motives or intention as to circulation, and, 
to it certain extent, the views of various clergymen and others 
as to whether the public good would have been served by the 
carrying out of this intention. The right to give this evidence 
is doubtful, in view of sec. 207. sub-sec. 2, and, if applicable, 
sub-sec. 4: but I propose to consider the case as if that evi­
dence was properly received.

There was also tendered evidence dealing with the alleged 
supineness of the police authorities in dealing with prostitution, 
which the learned trial Judge rejected, and properly, in my 
opinion ; while he admitted evidence as to complaints on other 
occasions of performances at the Star Theatre, both before and 
after the week of the performance which gave rise to the bulletin 
in question.

The objectionable performance took place on the 26th Feb­
ruary. 1912, and performances continued during the week in 
a more or less objectionable form. The bulletin describing them 
is dated the 1st May, 1912, or two months later. I have studied 
the evidence with care to see what is proved to have occurred in 
the interval. This appears to be limited to a performance on 
the 19th March, 1912, some complaint made to the police depart­
ment as to it, and later a letter written on the 12th April, 
1912, by Staff Inspector Kennedy to St. Clair, thanking him 
for his assistance in matters connected with his department, 
hut not referring to theatres.

In detail, what happened during the week of the 26th Feb­
ruary, 1912, is as follows. St. Clair saw the performance on 
Monday the 26th February, 1912, on which date P. C. Thomp­
son attended, and ordered some things to be cut out. Then 
Dr. Shearer, after receiving a report from St. Clair on Tuesday 
the 27th February, 1912, telephoned Staff Inspector Kennedy 
and asked him to visit the theatre that night. He did so and 
so «lid Dr. Shearer. The latter then telephoned to Staff In­
spector Kennedy again and told him what he thought of the 
play. The Staff Inspector expressed himself as fearful that it 
might not be possible to bring it within the prohibition of tin* 
Criminal Code, and said that he had cut out a number of things 
that evidently had not been cut out by the member of his staff 
who had censored it the day before, i.e., P. C. Thompson.

On Wednesday the 28th February, 1912, the Rev. Donald 
McGregor went to see the performance, at Dr. Shearer’s re­
quest. On the same day Staff Inspector Kennedy sent P. ('. 
Woodworth, who reported that nothing had been introduced 
which had been cut out.

On Thursday the 1st March, 1912—to quote from the cir­
cular—St. Clair went “and found the show fairly mild, twelve 
cuts in all having been made since the Monday performance.”
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On Friday the 2nd March, 1912, Mr. Lynn, aged twenty-one 
—called for the defence—who had been going to the theatre 
for two years, saw the play ; and he verified generally the state­
ments in the circular; but as to one dance, and probably the 
worst described in the circular, he cannot say that it looked to 
him improper.

On Saturday night. Thomas Morrow, aged twenty-two, who 
had attended the Star performances fifteen times in fourteen 
months and had never seen a decent show there, went to the Star 
theatre. lie verifies the statements in the circular. William 
Marlatte, a member of the vigilance committee, accompanied 
St. Clair to this same evening performance. He also verities 
the statements in the circular; making, however, somewhat the 
same qualifications as Lynn and on the same point.

From the evidence given by those mentioned above, it would 
appear to me that St. Clair had sufficient evidence to justify 
a conviction if he had laid an information, or, at all events, had 
enough material to warrant him in laying the matter before the 
Police Commissioners. I do not find that either step was taken ; 
and no evidence is given that any further communication was 
had by him with the police on the subject. Dr. Shearer, as well 
as Dr. Moore, however, made representations in reference to a 
performance which appeared on the 19th March. 1912. So that 
the police department cannot claim that they had not sufficient 
knowledge of the subsequent conditions; but there is nothing to 
connect the accused with this later complaint, unless it can be 
attributed to his activity on the subject a few weeks previously.

The evidence convinced the learned County Court Judge 
that the play was indecent, obscene, and immoral ; and I think 
no other conclusion was possible.

Under the circumstances which I have given in detail above, 
I think that he was bound to rule in favour of the accused on 
the question as to whether an occasion had arisen on which the 
public good might be served. I think it is clear that such an 
occasion had arisen, either because the police censors had grown 
indifferent or lax, or because the activity shewn in having the 
play visited so often by those interested in the suppression of 
vice was being nullified by inaction. That inaction by the e 
department might have l»een grounded, as they say, in a belief 
that they would find it difficult to secure a conviction under 
the Criminal Code, or upon the fact that they regarded their 
own method of dealing with the matter—i.e., censoring—as be­
ing the best.

But, however, that may be, the situation or occasion was, I 
think, such that a private citizen was justified in taking some 
action other than waiting for the police. Such action might 
consist in laying a criminal information himself, and thus for-
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eing tin* tlientiv licensee or tlie performers into court : or nppenl- 
ing directly to the Police Commissioners; or, failing that, ap­
pealing to the public through the press or otherwise.

This brings me, then, to the consideration of the question 
whether “the public good was served by the acts alleged to have 
been done;” the onus of proof of which is laid on the accused. 
It will be observed that the question is strictly limited to the 
acts done, and that it is not made sufficient that the motive 
of the accused in doing them was prompted by a desire for the 
public good (sub-see. 2 of see. 207).

Counsel for the accused, assuming that his client was justi­
fied in using the occasion, thus puts his position : “I am going 
to shew that . . . the relationship of the police department 
to that theatre (the Star) was such as made it absolutely im­
possible for this defendant, if lie were to do any thing along the 
lines of suppressing such conditions in the Star Theatre, to do 
otherwise than to appeal from the police department of Toronto 
to the public of Toronto.” And again : “If they” (i.e., the 
police department) “had paid attention to the representations 
made to them by St. Clair weeks before this publication, there 
would have been no occasion for the publication, and we should 
have difficulty in making it good.”

From this it appears that the police department, of which 
Staff Inspector Kennedy was the head, were accused of doing 
nothing to suppress conditions in the Star Theatre, and of 
ignoring representations made to them by St. Clair weeks before 
the bulletin was printed ; and that, therefore, an appeal was to 
be made, and had to lie made, directly to the public.

The acts done were, therefore, naturally referable to this 
line of defence.

No one can be convicted under the section in question unless 
“without lawful justification or excuse” he does the act for 
which the prosecution is brought. The duty of shewing the ab­
sence of this justification or excuse is on the €rown ; while tin* 
onus of proving that the public good was served is thrown on 
the accused.

Now, as lawful justification or excuse must exist in fact, and 
not in 'lucre belief—see Lyons <(• Sons v. Wilkins, [1896] 1 Cli. 
811 ; Read v. Friendly Society of Operative Stom masons, [1902] 
2 K.B. 88, 732; Glamorgan Coal Co. v. South Wales Miners' 
Federation, 11903] 1 K.B. 118, [1903] 2 K.B. 545—so the pub­
lic good must be actually served, and an intention so to serve it 
is not sufficient.

The same test, therefore, may be applied in determining 
whether a lawful justification or excuse existed in fact, or 
whether the public good was in fact served.

I have taken it for granted that something might and should
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have been «lone, and have indicated three courses which were 
open. It is what was actually done that was objected to.

It is to he remembered that this bulletin is admittedly ob­
scene. The bulletin is worse than that admission indicates. It 
contains obscenity that not only oversteps the law but goes 
beyond the performance it describes. Where the latter was sug­
gestive, the bulletin is literal and descriptive, and there is no 
escape from its bald recital of vice. To justify putting it forth, 
it must surely be shewn that it was either impossible or abso­
lutely impracticable to take any other reasonable steps. Such 
steps would naturally be those I have indicated. Is it to be 
taken for granted that, if tried, all these efforts would have 
failed! None of them were made; and yet it is urged that cir­
cumstances necessitated an appeal to the public only in the 
method adopted.

In this I cannot agree. Common sense as well as zeal must 
be used if * 3 sentiment is to be attracted and held. What 
makes this the more apparent is the fact that the circumstances 
at that juncture, as it seems to me, were such as neither re­
quired nor justified the issuing of a literal “word picture” of 
a vicious play as the first shot in the campaign.

Apparently, during the very weeks succeeding the initial per­
formance. the friendliest relations existed between St. Clair 
and Staff Inspector Kennedy, the head of the department which 
is now described as inefficient and inactive.

In the middle of April, 1012, about four weeks after the 
February performance, and about the same time before the 
printing; of the bulletin, a letter had been received by the 
accused from Staff Inspector Kennedy thanking him for bis 
assistance and co-operation in the work of the police department.

St. Clair’s counsel, in the early part of the trial, said: “So 
far as Inspector Kennedy is concerned, I don’t want him to 
understand that anything 1 am saying in this case has any per­
sonal application to him at all. lie is carrying out the instruc­
tions of his superiors, and 1 believe him to be a very excellent 
and conscientious officer; and he is carrying on the system to the 
best of his ability, I believe.”

The circular itself, dated the 1st May, 1912—and. therefore, 
speaking two months after the performance in question—says: 
“During the past nine months this organisation has gathered 
evidence and complained against a number of persons for main­
taining houses of ill-fame. Of this number sixty-one have been 
closed. The vigilance association workers have had the active 
assistance of Staff Inspector Kennedy and his department, for 
which we are very thankful.”

Dr. Shearer, in giving his evidence, answers thus:—
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ONT “Q. You know Mr. Kennedy ; how well.’ A. I know him very
well. I have come in contact with him a great deal.

“Q. Your work and his also run in parallel lines.' A. Yes.
“Q. And I suppose you don’t always see eye to eye; hut you 

give him credit for a desire to promote the general welfare? A.
I have a very high estimate of Mr. Kennedy as a man and 
officer.”

It is obvious that, if Staff* Inspector Kennedy was an able 
and conscientious officer and deserving of the high opinion of 
Dr. Shearer, it would have been ini for the Judge to
have blamed either the department of which In* was the head or 
the Police Commissioners, to whom he was hound to report, ex­
cept upon the clearest evidence that he was not being obeyed in 
his own department, or that the Police Commissioners, with 
his reports before them, were overruling him and refusing to act 
in accordance with his ideas. No such evidence was given.

The foregoing leaves no doubt in my mind that no crisis had 
arisen on or before the 1st May, 1912, owing to a new and 
unfriendly attitude of the police department, hut rather the re­
verse, and that nothing had so precipitated matters as to compel 
the accused to adopt the method he did, without first attempt­
ing to influence or arouse the Police Commission or to put in 
force such lawful means as would have awakened the public eon- 
science, before1 he printed such a document as he did.

This is not the ease of a sudden ebullition of profanity caused 
by some exasperating occurrence, hut rather a deliberate deci­
sion to break the law in a striking and objectionable form.

These considerations, and the situation in which they leave 
the matter, coupled with the absence of any testimony from St. 
Clair himself, lend an appearance of unreality to the defence. 
If St. Clair feels as strongly as his counsel expressed himself, 
it would seem natural that he would, when asking the Court to 
justify his action, put the Court in possession of everything that 
had transpired to influence him to overstep the law.

No one can read the evidence in this ease without being 
shocked by the presence of such so-called plays in our midst. 
They come and go, and do an immense amount of harm to those 
who see them. Hut there is. to my mind, a depth below that, 
namely, the reproduction cither by picture or literature of not 
only what is said or done at these performances, but what is sug­
gested by them.

I am unable, therefore, to differ with the learned County 
Court Judge in his finding that, while the occasion was one on 
which the public good might be served, the method adopted of 
printing and circulating this bulletin did not so serve it.

I should have been better pleased if evidence, readily avail­
able, had been offered, which could have cleared up effectually

9644
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flu* question whether the policy of tlio Police Commissioners was 
so deliberate and unalterable that no appeal would have caused 
them to act upon the evidence then collected. Such adherence to 
their opinion could only have been justified by a belief that the 
criminal law was so defective that a prosecution could not be 
successful, even in such a vile case as the one criticised in the 
bulletin. And. if that were so. it would at once have forced 
to the front the question of their ability or their willingness 
to cancel the license of a theatre where such performances wen 
of common occurrence.

As this course was not adopted, but one so extremely objec­
tionable was taken, it seems naturally to follow from the fore­
going that the question of whether or not there was excess beyond 
what the public good required must be resolved against the ac­
cused. The opinion of the learned County Court Judge on that 
point is amply justified. The bulletin itself goes far beyond 
the law : and in its language and make-up. the use of capital 
letters to emphasise the obscene inferences from suggestive re­
marks. and its descriptions of the incidents of the night, it is 
most objectionable. T quote extracts from the evidence of some 
of the witnesses upon the question of the language in which 
parts of the bulletin are expressed.

Robert Rogers, editor of “Jack Canuck.” was called by the 
Crown. The accused bad specially sent him a circular. He 
says : “I am not in sympathy with the publication of tin- letter 
which was shewn to me. It shewed very bad judgment on bis 
part.” Mr. Raney : “You mean the bulletin?” A. “Yes.”

The Rev. Mr. McGregor fin answer to ,1 question containing 
a quotation from the bulletin) : “I would not use that langu­
age.” A. “No. as I saw it on Wednesday afternoon, Î would 
not use that language.”

The Rev. Dr. Shearer (as to a dance) : Q. “And as mentioned 
in that circular!” A. “Well. I don’t know that 1 would have 
used that phrase for describing it.” Again fas to an incident 
described in the bulletin) : Q. “You wouldn’t use the descrip­
tion St. Clair used?” A. “No.”

The Rev. J. Bennett Anderson: <J. “But why use language 
like this?” A. “I don’t defend that language.”

The Rev. Mr. Moore : Q. “Would you send that f the bulletin) 
to the lady school teachers of our city?” A. “Personally. I 
wouldn’t write it that way.” Again in reference to a quota­
tion from the bulletin) : A. “Not in that language. If it fell 
to my lot to send it out, 1 would describe it without using that 
language.”

I do not suggest that these extracts do more than indicate 
some difference 'between those who approve the circular alto­
gether and those who, while sympathising, think it went too far.
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I have expressed my own personal opinion ns to the contents of 
the bulletin ; and it is some satisfaction to find that those clergy­
men who are identified with movements to stamp out vice in this 
city agree with me to the extent 1 have pointed out.

In regard to circulation, too, there was evidence that, while 
St. Clair said it was to be restricted to clergymen, or chiefly 
to clergymen, it had been sent to others; and the Judge so finds.

Dealing with the legal aspect of the questions submitted by 
the learned County Court Judge, they assume that it was proved 
that what the accused did, he did knowingly and without law­
ful justification or excuse, because nothing in the reserved case, 
as stated, raises the question of" lawful justification or lawful ex­
cuse. But, as I have indicated, 1 think that the answers to ques­
tions 3 and 4 must cover the same ground, and that, while in law 
the onus is different, it would not be possible in fact to answer 
those questions in the affirmative without at the same time nega­
tiving lawful justification or excuse.

Blackburn. J.. in The Queen v. Ilicklin (18f>8). L.R. 3 Q.B 
3fi0, at p. 375, says: “If he does an act which is illegal, it does 
not make it legal that lie did it with some other object. That is 
not a legal excuse, unless the object was such as under the 
circumstances rendered the particular act lawful.”

I should be disposed to think that the words “tending to cor­
rupt morals” apply to everything which precedes them in sub- 
sec. (a). See Hex v. Heaver, 8 Can. Crim. Cas. 415, at p. 422. f) 
O.L.R. 418, at p. 424; IHx v. Brit Hill (1912). 4 D.L.R. 56. 20 
Can. Crim. Cas. 8f>, at p. 93, 2(i O.L.R. 136. at p. 143. In Tin 
Kiiifl v. Macdouiiall *t 1909), 15 Can. Crim. Cas. 466. at pp. 476. 
480, they are so

In the cases of The Queen v. Ilicklin, L.R. 3 Q.B. 360 (see 
pp. 370, 375), and Steele v. Brannan (1872), L.R. 7 C.P. 261 
(seeepp. 266, 270), tending to corrupt morals is made the test of 
obscenity.

As to the second and third questions, it is interesting to note 
the opinions of the learned Judges who decided the Ilicklin ami 
Steele v. Brannan eases; as in them the idea was not to circulate 
obscene matter as such, but honestly and horn) fide to expose tin- 
errors and practices of the Roman Catholic Church, in the matter 
of confession.

In the former, Coekburn, C.J.. says, at p. 370: “I think that 
if there be an infraction of the law the intention to break the law 
must Ik* inferred, and the criminal character of the public» 
tion is not affected or qualified by there being some ulterior <>' 
ject in view (which is the immediate and primary object of the 
parties) of a different and of an honest character.” And 
further, at p. 371: “I take it therefore, that, apart from the 
ulterior object which the publisher of this work had in view,

14
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the work itself is, in every sense of the term, an obscene pub- ONT. 
lication, and that, const , as the law of Kn gland does
not allow of any obscene publication, such publication is in- j<,I;{ 
dictable. . . . The question then presents itself in this
simple form: May you commit an offence against the law in e ll*:x
order that thereby you may effect some ulterior object which sr. Vlair.
you have in view, which may be an honest and even a laudable ----
one? My answer is, emphatically, no.” At p. .172 he asserts ll,Ml8"K J '
that ‘‘the old sound and honest maxim, that you shall not do
evil that good may come, is applicable in law as well as in 
morals.”

In Sla h v. Bran nan, Bovill, C.J., says, at p. 2G7 : ""There is 
no doubt that all matters of importance to society may he made 
the subject of full and free discussion, but while the liberty of 
such discussion is preserved, it must not be allowed to run into 
obscenity and to be conducted in a manner which tends to the 
corruption of public morals.” Keating, J., at p. 270. adds a 
few words most applicable to the present case: “It would be 
strange indeed that in order to prevent the pollution of the 
public morals the law should allow pollution to be circulated."

I do not find in either of these cases any limitation which 
would narrow down the offence to circulation among those out­
side any special class of persons. Cockburn, C.J., in the Hid- 
Un case, states the test of obscenity to lx* whether its tendency 
is to corrupt those whose minds are open to such immoral influ­
ences and into whose hands a publication of the sort there 
dealt with may fall: and he suggests young people of either 
sex "or even persons of more advanced years:” and Black­
burn, J., speaks of it falling into the hands of “school boys 
and every one else.”

It is quite true that in both these eases there was public sale 
and circulation; but it is because the natural effect of such sale 
and circulation is that the publication might fall into the hands 
of more than those who bought it or those for whom it was 
primarily intended, “the unwary,” that its effect is to corrupt 
public morals. Here, although there was no sale, llic.e wrs 
circulation or distribution—and the results would lie the same.

As to the fourth question, I have already indicated that no 
evidence dealing with the Star Theatre performances before or 
after the 2Gth February, 1912, or complaints thereabout, was 
rejected.

Coming to the formal questions submitted. I think the pro­
per answers to make to them are the following:—

1. The bulletin in question was obscene printed matter, tend­
ing to corrupt morals, within the meaning of the Criminal 
Code, having regard to its form and the manner of its circu­
lation.

D0C
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2. Yes.
3. Yen.
4. No.
5. Unnecessary to answer.
6. Yes, except as to sale, as to which no evidence was given, 

and as to which the conviction should be amended.
In concluding ray judgment, 1 again express my regret that, 

owing to the method adopted, the avoidance of an obvious and, 
f think, primary procedure, and the course of the trial, the 
real question which it was intended to raise has not been 
tried, and that, in the end, the apparent result is only a eon 
viction (made inevitable for the reasons I have endeavoured to 
state) against an individual for unlawful acts committed, 
presumably, by reason of his excessive zeal. He has really de­
feated himself.

What is urgently wanted is an amendment of the Crim­
inal Code which will make it as impossible for a theatre to 
hold its license if immoral or indecent plays are given therein, 
as it is for a tavern to retain its right to sell liquor if its 
licensee breaks the law; and as easy to reach and punish the 
licensee of a theatre as the licensee of an hotel. The Criminal 
Code might also be amended so as to prohibit not merely an 
indecent play, but any play containing indecent acts; and by 
so altering the procedure and punishment as to shift the burden 
of proof to the accused—a burden which will be heavy enough 
to make the licensee think twice before he permits his theatru 
to be used for such degrading performances. The Police Com 
mission should be given power to cancel or suspend any theatre 
license granted by them whenever, in their opinion, objection­
able plays are being shewn. This power, if exercised, would 
so disorganise the season’s business that the licensee would ex­
ercise great vigilance to avoid the consequences of being unable 
to fulfil his contracts.

Maclarkn, J.A. (dissenting) :—The accused was charged in 
the County Court Judge’s Criminal Court at Toronto, before 
the Junior County Court Judge, for that he, “knowingly and 
without lawful justification or excuse, did sell, distribute, and 
circulate” and “did have in his possession for sale, distribution, 
or circulation, certain obscene circulars, tending to corrupt 
morals,” contrary to see. 207 of the Criminal Code, as amended 
by ch. 9 of the statutes of 1909.

The Judge, after hearing the evidence and declining to re­
ceive some of that tendered by the defence, found the accused 
guilty, and, at his request, stated a reserved ease for the opinion 
of this Court on the following questions: (setting them out as 
above). ,
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Tlu* circular or bulletin in question is n four-page document, 
the last page being headed “Toronto Vigilance Association,” 
describing its objects to be the prevention of white slavery, 
prosecution for tile sale of indecent literature, the inspection of 
theatrical performances, and other lines of moral and social 
reform.

The first three pages are in the form of a letter signed on 
behalf of the association by the president (a city clergyman), 
the vice-president (a doctor), and the secretary. It is headed 
“(Private and Confidential)” and addressed “Reverend and 
Dear Sir,” and says that it is necessary that the clergy of the 
city should know what is living presented on the stage of the 
Star Theatre, as appears from the report of the superintendent 
of the department of investigation of the association, the Rev. 
R. 13. St. Clair (the accused), which was read at a general meet­
ing of the association.

Then follows a statement regarding the proceedings at the 
Star Theatre on Monday afternoon the 2Gth February, 1912, 
and during that week; that the Police Staff Inspector, who was 
present on Tuesday, ordered some parts to he left out ; that Mr. 
St. ('lair attended again on Thursday afternoon, when it was 
not quite so bad ; but, hearing that on Saturday nights the 
worst parts were usually restored, he went and found that the 
performance was even worse than on Monday afternoon.

Following this are two pages from the report giving details 
of the objectionable features of the Monday afternoon perform­
ance, extracts from the dialogues, descriptions of the indecent 

es, etc., foul, filthy, and disgusting.
After this is a claim that the license should be revoked and 

the proprietor prosecuted, the circular closing with an appeal 
to clergymen to influence their leading laymen to dem the
Police Commissioners that this theatre lie no longer licensed.

One of these bulletins having conic into the hands of the 
police authorities, a search warrant was issued, and at the office 
of the association a large number of the bulb-tins found. The 
accused was not at the office ; but, on his return, on learning that 
there was a warrant out for him. lie went and gave himself up to 
the Staff Inspector. The Inspector said at the trial that the 
accused admitted to him that he had about 1.000 of the * 
printed, chiefly for clergymen, and had sent them out only to 
clergymen; but afterwards said that he was not sure about the 
words “chiefly” or “only” or the exact words used.

It will be seen that the charge does not in terms comply 
with sec. 207, under which it is laid. The words “tending to 
corrupt morals” in the Code are not used or made applicable 
to a I look or other printed or written matter, but only to a 
“picture, photograph, 1, or other object tending to corrupt
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morals.” The test prescribed for a book is that it be “obscene;” 
the phrase “tending to corrupt morals” is applicable only in so 
far as it may be involved or included in the word “obscene.” 
This, however, might be regarded as surplusage.

The charge as to “selling” the obscene circular was based 
upon an information sworn to by the Police Staff Inspector. 
There was, however, no evidence offered as to any sale, and all 
the circumstances rebutted any intention of selling. The trial 
Judge, however, inadvertently convicted the accused of selling 
and of having the circulars for sale. If this had been true, it 
would have destroyed the whole defence that they were private 
and confidential, and intended only for clergymen and those 
interested in and in sympathy with the objects and work of the 
association.

A still more serious defect in the judgment is the failure to 
take any notice of what is a most important part of sub-sec. 1 of 
sec. 207, viz., that the accused can be found “guilty” only if the 
sale, distribution, etc., is made “without lawful justification or 
excuse.” This is not referred to at all in the judgment, and in 
the reserved ease it is only mentioned in the introduction where 
the charge is set out, and not referred to at all in the findings or 
questions.

Counsel for the accused * at the trial and before us
that the bulletin was prima facie obscene, inasmuch as it was a 
true description of an immoral, obscene, and indecent play at 
the Star Theatre; but undertook to justify or excuse it on ac­
count of the circumstances preceding and attending its printing 
and distribution.

Early in the trial he said : “If the police department had 
taken the steps it. ought to have taken, and which I will shew 
by evidence they ought to have if they had paid attention 
to the representations made to them by Mr. St. Clair, weeks be­
fore this publication, there would have been no occasion for the 
publication, and we should have had difficulty in making it 
good. We justify it. however, because the police department 
was not doing its duty.”

This, however, we are precluded from taking into con­
sideration in connection with the first question submitted to 
us. We must answer the question as it is asked by the trial 
Judge. Under the admissions of the accused and the evidence, 
it must be answered in the affirmative. If it had the
words of sub-sec. 1 as to its being done “without lawful 
cation or excuse,” as is the ordinary and, in my opinion, the 
proper form of question, I would, under the evidence and the 
findings of the trial Judge himself, about to be referred to, in 
connection with the remaining questions, have answered that it 
was not done without excuse.
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The conflict of evidence at the trial was largely as to the ONT.
character of the plays at the Star Theatre, especially during s
the week commencing the 26th February. 1912. The defence jÿuj
sought to prove that the performance was vile and was cor- ----
rectly described in the bulletin : the prosecution belittled the ***:x 
charges and sought to prove the opposite. The police had two st. Clair.
censors for the Star Theatre : one of them, who had been ----
censoring it for three years, attended three performances then- 
during the week in quest ion. When a ked if In* had ever seen 
any performances there which were indecent, he answered, “I 
don’t think I have;” said that he had never heard any dialogue 
that had appeared to him to be indecent ; and, when asked if In- 
had ever seen an indecent dance, said “ I can't say 1 ever did.”
He had cut out things that were “a little out of place.” It was 
‘‘just a matter of taste.” lie says that In* cut out “a little thing 
here or there—improved it like.” When asked if he had com­
plained of it that week, he replied. “I didn't think I had very 
much kick about it personally.” Asked if In* thought the bulle­
tin indecent, he said, “NoImkIv hut a scoundrel would have 
written such a thing.”

The other police censor for the Star Theatre had been cen­
soring theatres for seventeen or eighteen years, and at the Star 
since it was built, about twelve years ago. He had ordered 
something to be cut out there perhaps twenty times, because lie 
“thought they were not right and proper.” When asked if they 
were indecent, he answered, ‘‘I would not class them as inde­
cent.” Asked if he went hack afterwards to see that these things 
were cut out, he answered, ‘‘No;” and lie did not know whether 
they were or not. As a rule, cither he or the other censor went 
to the Monday afternoon performances at the Star. He under­
stood the law as laid down in the Criminal Code to be that “the 
proprietor is asked to eliminate these objectionable features be­
fore you can make an arrest.” Asked if the performances would 
deprave the youth of Toronto, he could not say that, hut “we 
look upon it as one of our liveliest theatres.” He attended on 
Tuesday evening the performance described in the bulletin.
He ordered certain things to he cut out, hut does not know 
whether they were, as he did not go back. He has seen boys 
at the Star. They go to the gallery ; he went to the front on the 
ground-floor.

The following day, Mr. St. Clair took a typewritten copy of 
his notes of the Monday afternoon performance to the Rev. Dr.
Shearer, secretary of the Moral Reform Council of Canada, and 
secretary of the Hoard of Social Service of the Presbyterian 
Church, who, after reading them, telephoned Staff Inspector 
Kennedy, head of the Police Morality department, telling him 
of the nature of the report and suggesting that the inspector go
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ONT. that evening himself to the Star. Dr. Shearer went there with a
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friend and found that the performance agreed with St. Clair’s 
description in his report, and with what later appeared in the 
bulletin. He found it was “vilely suggestive, indecent, salaci­

Rex ous, and demoralising.” After the performance lie called up 
the Inspector, who said he did not think it came within the

Mucliircn, J.A. 
(dissenting)

Criminal (’ode. lie also received other reports from St. Clair 
and others about the Star, which, as a rule, he forwarded to the 
police. He had known St. Clair, for a year and a half be­
fore this, as an officer of the vigilance coramitttee.

The Staff ” r said that he had been head of the Police
Morality for nearly three years, and had known St.
Clair for over a year. St. Clair called on him once or twice, and 
they discussed matters connected with his work and that of the 
vigilance committee. St. Clair had sent him reports, some of 
them through Dr. Shearer. He read the letters and reports 
and put them in the waste-paper basket. He did not make 
any inquiries whether his representations were true. He went 
to the Star on Tuesday evening at Dr. Shearer's request, and 
the show, in his opinion, w;e not “immoral, indecent, or ob­
scene,” according to the Criminal Code ; but he cut out some 
things as objectionable. He went to the Star about once a 
week.

The Chief of Police testified that he could not recall know­
ledge of any act of indecency on the stage of the Star Theatre. 
He was asked : “Are you saying that the reason there has been no 
prosecution of the Star Theatre by the police of Toronto is that 
there never has been an act of indecency committed on tin- 
stage of the Star Theatre to the knowledge of the Toronto police ?” 
Answer: “Quite so.” He was present when St. Clair, with a 
deputation from tin- vigilance association, attended a meeting 
of the Police Commissioners about the Star Theatre. He thought 
deputations waited on them more than once on the same matter.

The defence called half a dozen witnesses who attended the 
Star during the week in question, and who testified that the ac­
count and description in the bulletin were correct and not 
overdrawn.

On this issue, the learned trial Judge says that, without con­
sidering the evidence of the clergymen at all, “I find that tin- 
report of the play made by the accused, was, except in some 
comparatively unimportant particulars, a fair and accurate de­
scription of the objectionable things that he heard and saw, 
and that the inferences and meanings drawn by him were the 
inferences and meanings that any reasonable person attending 
that show would have drawn. That being so, it does not require 
any high standard of morality to denounce the show as indecent 
or immoral or obscene. It was all these combined. And it

8080
066849
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follows from this that the so-called censorship of this phiy by 
the police was inefficient.”

As to the distribution of the bulletins, the evidence shews 
that, in addition to those sent to some ministerial members of the 
association (the number of which does not appear), the ac­
cused gave out three copies: one to a brother of the Commis­
sioner of the Salvation Army, who was a sympathiser with his 
work, and with whom he had discussed the subject; and the 
other two were left with an elderly man in charge1 of the office 
of the editor of a weekly paper; one of these under cover for 
the editor, who was also a sympathiser and had discussed the 
matter with him. The caretaker told St. Clair that lie haul been 
at the Star two years before, and that it was then a rough 
show. The trial Judge speaks of the accused having given out 
four copies to persons not clergymen. The fourth was the 
editor of a city daily, who received a copy through the mail, 
but did not know from whom. There is no evidence that it 
came from the accused. The only one of these that would be 
open to question is the caretaker. To give to him alone would 
not be to ‘‘distribute or circulate” (the words of the Act); 
mere publication is not an offence, as in libel where the giving 
of one copy would suffice.

Even as to the whole four copies, the answer to the second 
question should, in my opinion, be that there is no evidence on 
which the Judge could reasonably find that the public good 
was not served by the printing and circulation of the bulletin 
in question.

As to the third question, it cannot be said that there is evi­
dence on which the Judge could reasonably find that there was 
excess as to the printing and circulating of the bulletin.

It is to be noted that the accused «lid not print the bulletin; 
and, moreowr. printing is not an offence, nor is it an offence to 
“cause to be printed,” as it is to “cause to be distribuai or 
circulated.”

So much for the facts; what is the law applicable to th in? 
I think that the true rule is that laid down by Co«*kburn. C.J., 
in The Queen v. Hicklin, L.R. 3 Q.R. at p. 371, where lie says: 
“The test of obscenity, is this, whether the tendency of the 
matter charged as obscenity is to deprave and corrupt those 
whose minds are open to such immoral influences, and into whose 
hands a publication of this sort may fall.” This test was ap­
proved and adopted in England in Steele v. Hrannan, L.R. 7 
C.P. 261, and in this Court in Ilex v. Heaver, 9 O.L.R. 41S. In 
the first two of these cases the books were sold indiscriminately, 
and in the last the sheet was scattered broadcast, and this was 
made the foundation of all the judgments. No ease was cited 
to us, nor have I found any, where distribution to a select class

ONT.

s. c.
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Meclaren. J.A. 
t dissenting!
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ONT. of interested adults as here, not liable to he corrupted, was
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held to be an otl'ence. All the remarks in the above cases apply 
to the facts of those eases, that is, to sale or general distri­
bution; and should not be strained so as to be applied to this

Rex case, where there was no sale and no general distribution, actual 
or intended.

Marlnren, J. A.
(diwntlngl

The trial Judge quotes the definition in the Hicklin ease, but 
entirely overlooks the latter part of it. One cannot infer that 
the minds of the clergymen, or of the three or four elderly busi­
ness men, were open to immoral influences; and they were the 
only persons into whose hands this bulletin was shewn to have 
actually fallen or was intended to or would be likely to fall.

Would any one accuse the person who handed a copy to the 
Police Commissioners of an attempt to corrupt their morals?
I think it is to be presumed that the recipients in this case, 
sympathisers with the work of the accused, would be equally 
proof, and that the bulletin would not even “tend to corrupt,” 
but would rather disgust them.

As pointed out by Osler, J.A., in the Beaver ease, the section 
does not apply to language that was “merely coarse, vulgar, and 
indecent.”

Sub-section 3 of sec. 207 is not made applicable to “having 
in possession,” so that the question of the public good or ex­
cess with respect to them does not arise; and sub-sec. 2 could not 
apply, as they could not possibly affect the public in one way or 
another, so long as they remained in the possession of the ac­
cused. A point was sought to be made of the printing of 1,000 
copies, but the president of the association testified that it had 
about 1,000 members. In any case this is quite immaterial.

As to the rejection of evidence by the trial Judge, 1 am of 
opinion that he was right in rejecting the questions as to mat­
ters not connected with the Star Theatre; but wrong in reject­
ing evidence as to the former complaints and proceedings against 
it.

An important point which affects the merits, and especially 
the last question, is, whether the accused in distributing the three 
copies acted “without lawful excuse.” As I have said, this 
was wholly omitted from the first question and was not dealt 
with in any way in the judgment; but, in my opinion, it should 
be considered in answering the sixth question, as to whether 
the conviction should stand. The accused in the course of his 
duty having become aware of the character of the performance, 
and seeing that the police were not doing their duty, took 
prompt steps by advising the Rev. Dr. Shearer, the secretary of 
the Moral Reform Council of Canada, and reading to him his 
notes the next day. If he had sent these to the head of the Police 
Morality department, they would probably have followed his
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other letters and reports into that official's waste-paper basket. 
The Chief of Police was asked this question : “If complaints had 
been made to you by Mr. St. Clair, and he had shewn you the 
typewritten report he had shown Dr. Shearer, and your Staff 
Inspector, and your censor, Mr. Thompson, had given the evi­
dence they have given in this case, you would, of course, have 
preferred their reports to that of Mr. St. Clair?” Answer: “I 
believe my own officers, most certainly.M

A reading of the evidence of the two so-called censors is 
quite sufficient to shew their unfitness for their position, and 
it is not surprising that the trial Judge should find, as he did, 
that the facts were the very opposite of what they stated.

St. Clair and his co-workers went before the Police Com­
missioners on the subject of the Star Theatre, and there appe iml 
to be no outcome from that. So that it is not surprising that, 
after waiting for weeks, and there being no prosecution (not 
even up to the trial in September following, according to the 
evidence of the Chief of Police), he came to the same conclu­
sion as Dr. Shearer when he said: “If the law is not being en­
forced, then the only recourse is to appeal to public opinion, 
to rouse the public conscience. The public conscience cannot be 
reached, public opinion cannot be aroused, without giving the 
facts, and giving the facts in a very direct and concrete form.”

In my opinion, it would be of little avail to sprinkle some 
rosewater on this cess-pool of filth, immorality, and obscenity.

Rut it was said that the motives of the accused in this mat­
ter were wholly irrelevant : and sub-sec. 4 of see. 207 was 
quoted in support. This sub-section does not apply to the ac­
cused. It reads, “The motives of the manufacturer, seller, 
exposer, publisher or exhibitor shall in all cases be irrelevant.” 
Now, the accused does not belong to any of the classes n 
Even the word “publisher” in this sub-section has reference 
only, as appears by sub-see. 1 (c). to one who “publishes an 
advertisement of . . . any medicine, drug,” etc.

I would answer the questions submitted to us as follows: 
1: Yes (with the fieation above stated : 2: No; 3: No; 4: 
Yes (in part) ; 5: Yes; (i: No.

ONT.

s.C.
11113

Rex

St. Clam.

Ma< lari n, J.A. 
IdiMentlng)

Conviction affirmed: Maci.aren. J.A., dissenting.
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CAN. MERRITT v. CITY OF TORONTO.

s. C. Supreme Court of Canada, Davies. Id i vat on. Duff, Anglin, and Brodeur, JJ.
|01;, May ik 1913.

1. Waters ($11 A—(Wi -Right of riparian owner to access to navi-
GAIII.E WATER—M A IIS II V GROt Nil INTERVENING.

(hie whose hind is sepnruted from nnvigabhi water by tmmthy ground 
is m.i a riparian proprietor in respect of the navigable water.

| Merrill v. City of Toronto, 0 D.L.R. 152. 27 O.L.R. 1, a Tinned.]

statement Appeal from ;i decision of the Court of Appeal for Ontario.
Merritt v. Toronto, (> D.L.R. 1 52, 27 O.L.R. 1. affirming the judg­
ment of a Divisional Court. 22 O.L.R. 265, which maintained 
the judgment at the trial dismissing the plaintiff's action.

The plaintiff's action was brought to compel the city to remove 
a bank of earth from Ashbridge’s Bay which bad been thrown 
up in excavating a channel and which, it was claimed, impeded 
or destroyed liis right, as riparian owner, of free access to the 
waters of the bay. By the judgments of all the Courts below 
the action was dismissed.

Argument Moivot, K.C., for the appellant : Adjoining appellant \s land 
is a water lot which is navigable even if it is shallow at times: 
see Stover \. Lamia. 8 O.VV.R. 298; Gardiner v. Chapman, 6 
O.R. 272: Tanguay v. Canadian Electric Light Co., 40 Can. S.C. 
R. 1.

deary, K.C., and Colquhottn, for the respondent : Sites \. 
Cedar Point Club, 175 I'.S.R. 200, is precisely this case. See also 
Tin King v. Montague, 4 B. & C. 598; Ilaldwin v. Eric Shooting 
Club, 127 Mich. 659.

Davies, J.;—The plaintiff sues in this action, claiming to be 
a riparian proprietor on the shore of Ashbridge’s Bay adjoining 
or forming part of the harbour of Toronto. His complaint is 
that his riparian rights of free and uninterrupted access to the 
waters of the harbour and bay to and from his lands, have been 
interrupted by the defendant, who dug a channel running east 
and west along the north side of tin- lmy, and in and across lots 
owned by them lying to the south of plaintiff’s lots, and threw 
up the excavation from the cut made by them upon its north side, 
thus impeding, if not destroying, the rights of access of plaintiff 
to the navigable waters of the bay.

The land lying between plaintiff’s lot in which lie claims 
to have riparian rights, is wet, marshy, boggy land, and to main­
tain his claim for an injunction to prevent interference with his 
alleged riparian rights the onus lay upon the plaintiff of prov­
ing that this lot owned by him was really, as a substantial fact, 
bounded or covered in part by the waters of the bay, affording
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him navigable aeeess to tliv deep* r waters outside ami beyond his CAN. 
land; in other words, that In- was what the law calls a riparian 
proprietor or owner of lands with rights of access, which had img 
been impaired or destroyed hy defendant’s works.

There was much evidence, some of it conflicting, and some X,KI‘HIIT 
equivocal and indefinite, given at the trial as to the real nature < m ,,i
and character of this marshy land, and in the result the trial Tuimxm
Judge dismissed the action simply without giving any reasons. J#
It is difficult to see how he could have dismissed the action un 
less he found against the plaintiff on the crucial point of the 
case, and on an appeal to the Divisional Court against this 
judgment the learned Chancellor states plainly that “this action 
was dismissed hy my brother Magee on tile ground that the 
plaintiff’s property was land and not water, and that lie was not 
in any sense a riparian proprietor.” 1 assume lie must, before 
making that statement, have consulted with the trial Judge.
The Judges of the Divisional Court unanimously concurred with 
the finding of fact of the trial Judge, holding that the plaintiff 
was not a “riparian proprietor” and did not possess any of his 
claimed riparian rights, and that the law governing his ease was 
that pertaining to the ownership of marsh laud only.

The Court of Appeal for Ontario has made the same findings 
of fact. Maelaren, and Clute, JJ.. dissenting.

After examining such parts of the evidence as were called 
to our attention by Mr. Mowat, I am not able to conclude that 
the findings of fact of the three Courts were wrong. On the 
contrary. 1 have reached the same conclusion as those Courts 
did. which, as 1 understand it was. that plaintiff's rights by 
virtue of his ownership of the land in question were not those 
of riparian owner at all. but were those of the owner of marsh 
land simply.

It was claimed that this marsh or boggy land was simply 
a floating mass of vegetable matter more or less movable and 
with an appreciable depth of water below it.

I think the evidence called to our attention by Mr. Deary 
as to the character of the marsh and soil in front of this land of 
plaintiff’s, as shewn from the actual cutting of the ditch made 
by the defendant ami the excavations taken from it. sufficiently 
dispose of that claim as applicable at any rate to the lands lying 
between plaintiff’s claimed ripa and the deep water of the hay.
The “floating marsh” evidence was not applicable to the locality 
in front of plaintiff's land.

Not entertaining any reasonable doubt on the crucial facts 
relating to the character of this marsh and bog land in front of 
and bordering upon plaintiff's lot. and not finding him to be 
in any proper sense of the term a riparian proprietor, I think 
the appeal should he dismissed with costs.
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Idington, J. :—Such remote and slim possibilities of riparian 
ownership relative to the navigable waters of Lake Ontario as 
appellant’s predecessor in title may have bad long ago. seem to 
have been effectually extinguished by the forces of nature and 
of social, commercial and political development.

If ever there was a time when the waters of Lake Ontario 
reached in * and volume the appellant’s little plot as
to the owner thereof a riparian proprietor entitled to in­
voke the law he relies upon herein, it must have been before the 
Don and other earth carriers had deposited their loads in that 
vicinity to such an extent as to produce the growth of hay to In- 
found in such close proximity to said plot as to prevent easy 
navigable approach thereto.

Even if the hay may be of a coarse variety and grown upon a 
floating vegetable mass having no contact with the soil beneath, 
as is argued, and as does happen with aquatic plants in tropical 
climes, the barrier to commercial utility developing out of that 
sort of riparian ownership is rather formidable.

And it seems as if the social and political forces bad got to 
work and constructed a break-water and other things calculated 
to help the Don to till up and of this land-locked bay, solid 
land in spots, soft land in other spots, with tufts of reed or 
grass thereon, and that floating vegetable mass peculiar to tin 
climate, in other spots, and all interspersed with water holes, 
here and there. Indeed, long before these later developments 
had been dreamed of there were dreamers in Toronto who got. in 
A.l). 1847, a license of occupation from the Crown to the good 
city to have, hold and occupy a large tract of land and marsh 
and water which, if we have regard to the illuminating effect of 
a statute of a later date defining the harbour, must have com 
prised the marsh whereon the works now < of have
been executed.

That license reserved the ‘‘free access to the beach for all 
vessels, boats and persons.” It does not appear that the hay 
lands in close proximity to the appellant’s land t d <
beach or part of that beach.

Then in 1855, the legislature by way of continuing, as the 
title of the Act indicates, the city in the possession of the penin­
sula and marsh held by it under said license, passed an Act en­
abling a grant to be made by the governor of the province in 
council of said peninsula or marsh or any part thereof subject 
to such conditions or restrictions as lie might be advised to 
impose.

That Act recites large sums of money had been expended by 
the city in laying out lots, etc., in said area. The result seems 
to me to he that the province had rights therein which the Brit­
ish North America Act would have enabled it to execute in ac­
cordance with the intent of such legislation which might, but

7
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for that, have tieen of more doubtful effect, having regard to CAN. 
tin* powers assigned by said British North America Act to the 
Dominion over harbours, lie that as it may the province did 10|3 
make a grant in 1SH0 to the city and a confirmatory grant or one 
having that effect was got from the Dominion in 1!HM. These XI|:HK,TT 
several transactions seem to raise a rather formidable barrier in < n v' of 
appellant’s way when lie cannot shew himself possessed of a Tohoxto. 
clearer right as a riparian proprietor than tin- evidence discloses. Milie1nn h 
The mandatory order and the restraining injunction In- seeks 
herein are remedies requiring some clearer basis for a Court to 
act upon than is made apparent in face of the foregoing history.
And ils to actual damages In- seems to have suffered none that I 
am able, from reading his evidence to appreciate. It is not a 
ease of trespass in which the bare invasion of his right might 
entitle him to nominal damages. Again the work complained 
of seems to have been done pursuant to some authority directing 
it for sanitary reasons, and if he had. through interference with 
his rights in said lands suffered by reason of the injurious affec­
tion thereof his remedy would probably be by way of arbitration.

This latter ground has -not been so relied upon, though 
pleaded, as to make clear we should rest thereon alone. It 
seems unnecessary to dwell thereon, for. upon the findings of 
fact, concurred in by so many Courts, there seems to be no inter­
ference with any riparian rights such as appellant imagines lie 
has hail.

The appeal should be dismissed with costs.

IHief, J. : I think the weight of evidence supports the eon- nuv.j. 
elusion reached by the Court of Appeal and the Divisional Court 
that the locus in quo is land, not water. There is. consequently, 
no foundation for the claim put forward by the appellant that 
lie is entitled to riparian rights.

Anumn, .1.:—The judgments of tin- Divisional Court and of Angiio.j. 

the Court of Appeal upholding the conclusion of the trial Judge, 
who dismissed this action without assigning reasons, rest upon 
a finding of fact that the plaintiff's lot on its southern side abuts 
not upon water, but upon land. This finding is supported not 
merely by evidence sufficient to sustain it. but I rather think by 
the weight of the evidence in tin- record. It is certainly quite 
impossible to say that it is so clearly erroneous that it should be 
disturbed in this Court. It follows that the plaintiff has not tin- 
riparian rights upon which his action is founded and that his 
appeal fails and must be dismissed with costs.

Brodefr, J. :—i entirely concur in the opinion of Mr. iii.ii.,,. j. 
Justice Davies.

47—12 o.i.R.
A ppm I dismiss! d.
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COLONIAL DEVELOPMENT CO. v. BEECH.

Hrilixh Columbia Supreme Court. Trial before Clement, J. May 28, 1913.
I. Assignments fob creditors (§111 A—11)—-Who may nr. assis nee — 

Company as such.
A company cannot act ns an assignee under the Creditors Trust

|)cv I Act. R.8.B.C. 1911. ch. 13.
f Pharmaceutical Society v. I.omton and Provincial Supply Atntociu

lion. 5 App. Cas. 857, referred to.]

Trial of an action brought in the name of the plaintiff com­
pany as assignee for creditors of one Beech ’ nder a deed of assign­
ment purporting to he under the Creditors Trust Deed Act. 
R.S.B.C. 1911, ch. 13. The action was so brought for the benefit 
of the False ('reek Lumber Co. which held a judgment against 
the assignor and had obtained authority to enter this action in 
the name of the assignee for creditors to set aside certain alleged 
preferential transfers of property made by the debtor to certain 
other creditors whose interests were now represented by the 
Crane Company, defendant.

The action was dismissed.
./. A. Findlay and C. J. White, for plaintiff company.
IV. «4. Macdonald, K.C., and C. S. Arnold. for the Crane 

( Company.
No one appeared for the debtor.

Clement, J. :—Were this transaction impeached in a properly 
constituted action I do not think it could stand; but I feel forced, 
reluctantly, to give effect to Mr. W. A. Macdonald’s contention 
that a company cannot be an assignee for the benefit of creditors 
under our Creditors Trust Deed Act. It was not suggested that 
the plaintiff company has any status to attack the transaction 
in question here except as an assignee under the Act and, as I 
have said, I have come to the conclusion that a company is not 
within the intent of the Act as a iiossible assigns*. As the point 
was not taken in the pleadings and as it might have been taken 
and disposed of at an early stage as a point of law, I dismiss the 
action without costs.

No authorities were cited upon the question upon which this 
judgment turns. Mr. Macdonald based his contention upon the 
wording of the Creditors Trust Deed Act itself, R.S.B.C., ch. 13, 
and particularly upon secs. 42, 29 and 64:—

42. No person other than a permanent and bona fide resident of this 
Province shall be qualified or have power to act as an assignee under this 
Act, nor shall an assignee under this Act have power to appoint as deput) 
or delegate his duties us assignee to any person who is not a permanent and 
bona fide resident of this Province, and no charge shall be made or recover­
able against the assignor, or his estate for any services or expenses of any 
assignee, deputy or delegate of any assignee, who is not a permanent and 
bona fide resident of this Province.
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29. In « use any such assignee refuses or neglects to deliver over to such 
new assignee so appointed by the creditor, or a Judge, any of the property 
of the estate, or refuses or neglects to execute any document required for 
the purpose of vesting such property in such new assignee, a Judge of the 
Supreme Court may, on the application of such new assignee, or of any 
creditor of such estate for one hundred dollars or more make an order calling 
upon such assignee to deliver over such property, or to execute such docu­
ment or documents and to pay the costs of such application, and failure to 
obey such order shall be punished by committal as for contempt of Court.

t>4. Every assignee shall be subject to the summary jurisdiction of the 
Supreme or County Court in the same manner and to the same extent as 
the ordinary oft cors of the Court are subject to its jurisdiction, and the 
Court may compel him to perform his duties, or may restrain him from 
taking or continuing proceedings which arc not in the interest of the estate, 
or of the creditors generally, and obedience by the assignee to any order of 
the Court may be enforced by the Court under the penalty of imprisonment 
as for contempt of Court, and by removal from his office.

I have read the Act and these particular sections in the light 
of the judgment of the House of Lords in Pharmaceutical Society 
v. London & Provincial Supply Association, 5 App. (’as. 857, 49 
L.J.Q.B. 736, and am of opinion that a human being and not a 
fictional person such as a company was in the mind of the legis­
lature in the enactment in question. Sec. 42, standing alone, 
would not in my opinion exclude a company, which may well he 
a permanent and bona fide resident of t ie province: see Wilmot v. 
London Hoad Car Co.f [1910) 2 Ch. 525, 80 L.J. Ch. 1; Chuter v. 
Frecth dr Pocock, [19111 2 K.B. 832, 80 L.J.K.B. 1322, and cases 
cited. In fact, it may he doubted if a provincial company, 
acting within its powers, can have a true residence outside the 
province: see the judgment of Mr. Justice Duff in C.P.R. v. 
Ottawa Fire Ins. Co. (1907), 39 (’an. S.C.R. 405 at 471.

But sees. 29 and 64 cannot apply to a company which cannot 
suffer imprisonment; and that is the only sanction provided to 
insure obedience by an assignee to the orders of the Court respect­
ing the important and comprehensive matters referred to in those 
sections, particularly sec. 64. Beading the Act apart from those 
sections, the strong impression made upon my mind is that a 
human assignee1 was contemplated throughout but possibly 
there is not enough “contrary intention” shewn to satisfy the 
clause in the Interpretation Act under which “person” is to be 
read as * corporation unless from the context a contrary
intent appears. But in my opinion secs. 29 and 64 do shew such 
a clear contrary intent that 1 am forced to conclude that it was 
not the legislature's intention that a company should act as an 
assignee under the Act in question.

739
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A ction dismissed.
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B. C. Re LAND REGISTRY ACT and CANADA REALTY SYNDICATE, Ltd.

s. c.
im

liritish Columbia Su prime Court, Morrison, J.. in Chambers. May Ml. MM3.
1. La Ml TIII.KN (SIX'—<mi —1‘l.AXN — Al.TKH.moX Si'll UIVIHION OF I.AXIl 

INTO CITY IXITH.
Tin* Mlii tiM < 'a ncel lut ion AH. R.S.B.C. lull. fli. 1711, <!«*•* not apply 

lu require » judge’* order under tlint Aft where the larger lib>vk.> of 
Iniid. under a prior registered pinn. are merely to In- tub-divided by 
ii not her plan.

Stilt «•infill Petition for an order directing the Registrar-Oeneral of 
Titles to record a certain Htilwlivision plan.

The iH'tition was granted.
Xeil Mackay, for the at ion.
//. ('. Hnnington, contra.

Muirisun, J. Mokkihon. .1. :—The petitioners, the Canada Realty Syndi- 
cate, are the holders of an agreement for sale, dated January 4, 
1913, over lands known as part lots 2, 3 and 4 of see. 4, Victoria 
District (now City), map 293, made between one Kdward Welch 
of Vancouver and the petitioners. The r, the Royal
I'inaneial Corporation, is the holder of an assignment of a half 
interest in the said agreement under an assignment dated January 
14. 1913.

The said Welch is the registered owner of the said lands subject 
to certain rights of way. The petitioners have caused those 
lands to be sub-divided into lots, and u|mui application to the 
Registrar^ieneral of Titles for the deposit of a plan setting forth 
such sub-division he refused to so dc|M>sit the said plan, giving 
his reason in a letter addressed to the petitioner’s solicitors, a 
copy of which is as follows:—

band Registry Oil < c.
\ iftoriu. H.(\, ."itli May. MM3.

Messrs Mackay »V
Barristers. *e., Victoria, B.C.

Dear Sirs,
1 beg to acknowledge the receipt of your application of the JStli ult•* 

for the de|H>sit of a plan of subdivision of part of Lots 2, 3. and 4 of section 1 
Victoria District (now City) map 263, and have to say that while the sub 
division conforms with section tK) (1) of the band Registry Act ami is othei 
wise in order, 1 have to refuse to df|M>sit said plan on account of a ruling of 
the Supreme Court, hut previous to the repeal of section Wl of said Act 
and it living also held that such a re-subdivision is a variation of the formel 
plan, and that application must lie made under the Plans Cancellation Act 
before the plan can lie received on deposit, and on instruction of the Honom 
able the Attorney General, to decline to receive any re-sulnlivision plan- 
which subdivide any one lot or block shewn on a depositcil plan

Yours truly,
H. Y. Wool lull.

Rcg >*lrar-(itrierai of Ttilr-

4
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As for thv first gmuml for refusal, I him* failed to find that 
ilim* is any reported ruling such ns is rcfcrml to by the registrar. 
As to the second ground, that the Honourable the Attorney- 
(ieneral ha< given instructions to the Registrar-(ieneral to decline 
to receive such sub-division plan for de|>osit. I am presuming 
that the learned Attorncy-fieneral based those instructions upon 
the alleged decisions above referred to.

I am of opinion that on neither of these grounds should the 
Registrar-!ieneral have refused to receive the plans in question.

I think the Rians Cancellation Act is not applicable to the 
present case, and since the repeal of sec. 00 of the band Registry 
Act, under which. I think, all the rulings, if any. were made, 
the only method to Ik- followed is the one adopted by the peti-

Tho prayer of the |>etition is therefore granted.

I’rlition yranUil.

WILLOUGHBY f. WAINWRIGHT. MAN
l/imi/»t«0 t'vvW of .1 /»/»«##/. Un,nil, Ifiiharil>. /*# m/m# . f'#»#### r<#»#. on</ C. A.

Ilayyarl, JJ.A. Jinn V. ItU.'t liil.l
I. Limitation «* actions nil A—40 >—Win \ htatvtk i« ns—Likx noti 

TIm* statute ol limit«Iions #|w* not l**giii to inn on « lira note tm 
til the <l.iX' follow-ing tin* «In** <lnt<‘ -tutvil therein, at nn a«*ti«»n could not 
Is* brought until tin* expiry of tin* <lne «late.

| htnnnlfi V. ThomnH, ||H1I-I| j «J.H. 7"iff. fnll«ixx«,<| ; Sinclair \ Itolnnm. 
hi R.fsO.B. 211 not followed ; Am hi,, \. I /#,##/#„. IÔ Man. Lit. «II.
«pwially con«i<lcrc<l. |

Appkal by plaintiff from the judgnu'iit «if the County Court stater nt 
.bulge in an action to recover the amount due on a lien n«it«'.

The appeal was allmv«‘«l.
IV. S. Morrixnj. for plaintiff.
.s'. //. MrKni/. for «lefendant.

Richards. .LA.:—This action is an instrument of the kiml ■**«*.*•*• 
usually called lien notes, by which the def«-n<lant promised to pay 
to the plaintiff, “on or liefore the first day «if Novrmtier. 1904." 
sixty ilollars at a certain bank, with certain interest. Apparently 
nothing was ever paid.

On NoyciiiImt I, I'.HO. the plaintiff brought his action in the 
County Court of Ncepnwn. The <l«if«‘ndant pleaded the Statute 
of Limitations. The learned trial .bulge gave judgment for 
tin* defendant, folhiwing an expression useil. I regret to say, 
by myself in KciUhj v. Morrlcn, 15 Man. L.R. 029, at 032, when*
I stated, with reganl to an instrument similar to the one now in 
<luestion, ami which became «lue on Deccinlfer I. 1892. that the

B C.

loin

ID:

I!Mils | MV

Syxiiu xi>: 
l.lll.

M«*iIwhi J.
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Wain-

Blihard*. J.A.

remedy on it would be barred by the Statute of Limitations on 
the expiry of the last day of November, 1808.

1 think that in so stating I must have had in mind the decision 
in Sinclair v. Hobson, 10 U.C.Q.B. 211, where it was held that in 
the ease of a dishonoured promissory note payable at a bank tin- 
holder was entitled to sue out process on the due date after close 
of the business hours of the bank where the note was payable.

The plaintiff’s counsel in the present ease admitted bn the 
argument that under Hank of Hamilton v. Gillies, 12 Man. L.R. 
495, the instrument now sued on was not a promissory note, so 
that the defendant was not, when it came due, entitled to days 
of grace. That question is, therefore, not before us. He, how­
ever, disputed the correctness of the decision in Sinclair v. Hobson. 
10 U.C.Q.B. 211, and of the above dictum in Kiddy v. Mimlen, 15 
Man. L.R. 029, and argued that the law was settled by Kennedy 
v. Thomas, |1894] 2 Q.B. 759. In Kennedy v. Thomas, supra, a 
bill of exchange payable at a bank was presented there for pay­
ment on the third day of grace at aland 2.30 p.m. Payment 
was refused, and at a later hour on the same day the plaint iff 
issued his writ. It was held by the Court of Appeal in England 
(Lindley, Loin», and Davey, L.JJ.) that the plaintiff had no right 
to bring his action until after the whole of the third day of gran- 
had expired.

In considering whether the acceptor was entitled to the whole 
jH-riod up to the end of the third day of grace in which to pay 
the bill, Lindley, L.J., says:—

Primâ fiieie, 1 should have thought it plain that according to ordinal> 
principles of law he was so entitled.

Lopes, L.J., says, on the same |>oint :
If lie has not the whole of the third day during which to moot the hill I 

cannot see how In- gets three days of grace.
Then he quotes from Bvles on Bills. 15 ed., 297 (referring to 

the third day of grace) :—
The acceptor has the whole of that day within w hich to make payment. 

and though he should, in the course* of that day. refuse payment, which r« 
fusai entitles the holder to give notice of dishonour, yet if he subsequently on 
the same day makes payment the payment is good, and the notice of dis­
honour becomes of no avail.

Mr. Justice Ixipes adds:—
In my opinion the true view is that the acceptor is entitled to the full 

lienefit of the three days of grace.
Davey, L.J., says that, in his opinion,
No right of action accrues to the holder of the hill until the expiration 

of the third day of grace.
In Sinclair v. Hobson, 16 U.C.Q.B. 211, the learned Judg«- 

thought that the fact that, by the then law of Upper Canada,
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all protests of promissory notes for non-payment might he made man.
at any time after three o’clock in the? afternoon of the day of dis- , x
honour, entitled the holders to bring action at once after that hour.

It seems to me that, in so viewing the matter, they confused 
the right to give notice of dishonour with the right to bring action. 'V,I I'^ “MB 
The former was a special statutory privilege given for the oonveni- \\ aim- 
cnee of banks and other holders of negotiable paper. Hut it wKiuivr. 
surely went no further than, on its face, it purports! to go. To add Bj,herde J A 
to it a right to anticipate the right of action by one day is going 
further than I think could have been intended.

In Sinclair v. Hobson, 10 U.V.tj.B. 211. Robinson. dis­
tinguishes Wells v. (Hies, 2 (sale 209, which is the ease followed in 
Kennedy v. Thomas, |1894| 2 (j.B. 759, by pointing out that it 
was an action on an inland bill, which

Could not be protested for non-payment till after the three days' grace 
. . . and therefore could not be put in suit before because according to

llie statute the party could not be in default before.
With every deference, 1 think the learned Chief Justice in 

stating the above was confusing the right of action with remedies 
merely meant to hold the liability of parties other than the 
acceptor.

Sinclair v. Hobson, supra, was considered in Kilyar v. Magee,
I O.R. 287, where the Judges differed as to its being an authority.
But even if it were such, in so far as it turned on whether the pro­
testing a note,on the due date did or did not justify its holder 
in bringing his action on that date, we could not hold it as an 
authority here, us the instrument sued on is admitted not to In* 
a promissory note, and is therefore not liable to protest.

It is true that in Sinclair v. Hobson, Hi U.C.Q.B. 211, tin* learned 
Chief Justice held that even without the statute as to protests the 
plaintiff was entitled to bring his action on the third day of grace 
after the close of the business hours of the bank where the note 
was payable. He says as to that:—

The defendant engaged to pay it at that place on that da>. ami if the 
bank bourn were suffered to elapse without his paying it he certainly was in 
default and was, therefore, as I think, liable to an action for his default.

I do not gather from the report that the other Judges concurred 
in that view, and I cannot bring myself to think that the fact 
that the bank hours closetl at three p.m. affected the matter 
any more than the fact that a merchant's business closed daily 
at that hour would affect the right to sue on a note made payable 
at his place of business.

With the utmost resjwct, the decision in Kennedy v. Thomas,
11894) 2 Q.B. 759, seems to me to Ik* more logical and reasonable 
than that in Sinclair v. Holtson, and I think this Court should 
follow it. If I am right in that, then the defendant had all of 
1st November, 1904, within which to pay, and the plaintiff had
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MAN no power to sue till the 2nd. If that is correct, then the six
(Ta years began to run on the last-named date, and would not expire

till the end of the day on which the action was brought, No­
vember 1, 11110.

^ iU.OI I.nin | n,gr(1| th«* dictum in Kiddy v. Morden, 15 Man. L.R. 032, 
Wain which th<‘ learned trial Judge followed. The action there was

wRHuir. not begun till Decembers, 1898, so that it was immaterial whether
, , . the six years did or did not include the 1st of December, and theKichnrri*. J.A,

dictum was purely obiter.
I would allow th<‘ appeal with costs, and set aside the judgment 

for the defendant in the Court below, and enter judgment there 
for the plaintiff for .$88.30 with costs.

Hagimrt. j.A. Haucjart, J.A.:—This is an action upon a lien note of which 
the following is a copy:

Xeepawa, Manitoba, April 22, HKM. 
No.
$00.00

On or before the First «lay of Noveinlier. 1004, for value reeeived I 
promise to pay to William Willoughby or order the mun of Sixty Dollar* 
at the Vnion Hank of Canada, here, with interest at K |>er rent, per annum 
till due, and 12 per cent. |>er annum after due till paid, (liven for one black 
mare and one osring mare in foul.

Tiir Title ownership and right to the possession of the pro|>erty for 
which this note is given shall remain at my own risk in William Willoughby 
until this note or any renewal thereof is fully paid with interest, and if I 
make default in payment of this, or any other note made in his favour, or 
should I sell or dispose of or mortgage my real or |>ersonal property or if 
William Willoughby should consider this note insecure, he has full power t<> 
declare this and all mites made by me in his favour, due and payable at any 
lime and he may take possession of the property and hold it until this note 
is paid, or sell the said properly at public or private sale, the proceed* 
thereof to be applied in reducing the amount unpaid thereon; and the holder 
hereof notwithstanding such taking imssession or sale, shall have thereafter 
the right to proceed against me and recover, ami I hereby agree to pay the 
balance then found to be due hereon.
HO. See. Tp Hg
Witness (Kgd.i Wxi. Waixwrioht.

Minnedosa.
The suit wtis commenced on the 1st day of November, 1910. 

The defendant pleaded the Statute of Limitation». The sole 
question >vas whether the statute begun to run as against the 
plaintiff on the 1st or on the 2nd day of November, 1904, and 
whether the defendant hail all of the 1st day of November to 
make payment.

The trial Judge gave judgment for the defendant, holding 
of course, that the statute began to run on the 1st, giving as hi* 
authority Keddy v. M or den, 15 Man. L.R. 629.

I do not think this ease can lie an authority. The learned 
Judge there was considering the question whether such a docu-
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ment as the , containing such stipulations, was a promissory 
note or not, and would have the three days of grace. For the 
disposal of that case it was not necessary to make any finding 
on this point. The statement relied on is obiter dictum.

Sinclair x. Robson. Hi VX’.Q.B. 211. was cited l»y the defendant. 
There it was held by the majority of the Court (Cameron, 
dissenting) that suit might be commenced after banking hours 
on the day the note matured, because by statute protest was 
allowed after three o’clock, and because the defendant was then 
in default when banking were passed and the note was
t hen overdue.

Kennedy v. Thomas, (1894] 2 Q.B. 759, a decision of the Court 
of Appeal, seems to settle the law upon this point, in which it 
was held that when payment of a bill of exchange is refused by 
the acceptor at any time on the last day of grace, the holder, 
though he is entitled at once to give notice of dishonour to tin- 
drawer and endorsers, has no cause of action against either the 
acceptor or the other parties to the bill until the ex ' ion of 
that day, and that an action brought by the holder against the 
acceptor on the last day of grace must be dismissed as premature.

Wells v. (tiles, 2 dale 209, is a clear decision that an action 
on a dishonoured bill cannot be commenced on the third day of 
grace, and was followed in Kennedy v. Thomas, |l894j 2 Q.B. 759 
See Westaicay v. Stewart, 8 W.L.R. 907; Maelaren on Bills and 
Notes, 4th ed. 205; Halsbury, vol. 19. p. 45; Itoscoe, N.P. < HH)7) 
078.

The appeal should be allowed with costs, and the judgment 
of the trial Judge set aside, and judgment entered for the plaintiff 
in the Court below for the of the plaintiff’s claim, *88.00,
with costs.

Howell, C.J.M., Perdi k, and Cameron. JJ.A., concurred.

A y peal allowed.

MAN.

C.A.
1*1.1

Wll.I.Ol MlIIY 

\\ AIN-

ll.lglMII. J..V.

BRUNO v INTERNATIONAL COAL A COKE CO ALTA
11 liri to S n prime ('oiirl. Harm/, Urol I, Sim iiinim. Heel;, oml Wo lull.hi. -------

Jsse IS. 1013. *.«'
Ill 1.1

1. \UsTKK AX I) NKMVAXT (SIIAI — 4.11—Ll A III l.ll Y mil 1x.ll KY TO Stic
VANT—WoKKMKX's 4'o.MI’KNNATION AfT—XoTICK OK IX.ICHY—FaII
VBK TO tilVB—KXCI HK—IciXOKAXCt OK I tOAI. KKlllTH.

An employee's ignorance of the fuel Unit In- wits entitled to emu 
pensât ion for injuries is not u mistake that will excuse his failure to 
give notice thereof in the manner required by see. 4. of eh. 12, of the 
Alberta Workmen's ('oni|iensution Act of I HIM. 

f Holm V. Pa ma II. | 111 111 I K.H. M3, followed. |
2. \f ASTRB A Nil SERVANT ( § 11 A I—4.1)—XoTICK OK IN.lt IIY—FaII.VHK TO

MVK—Non-ckkjcdick ok kmkuiykr—Ekkkct.

The failure 01 an employee to give notice «if an injury within tin- 
time prescribed by see. 4 of the Alberta Workmen's Compensation 
Act of 1906, eh. 12. is not fatal unless the omission is prejudi«-ial to 
the employer.

1

5

54

5
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ALTA. Tins is an appeal by the détendant from an award under
S. C.
191.1

Alberta Workmen's Compensation Act, for an appellate declar­
ation as to excuses for tardy notice of accident under the captions

.NATIONAL

itt) mistake. (/>) want of prejudice.
The appeal was dismissed on the ground of want of prejudice, 

but on a purely mathematical ground the amount of the award 
was reduced.

Colin Maclcod, for appellant.
./. li. Palmer, for respondent.

Hinej. O.J, Harvey, C.J. The District Court Judge has fourni that 
the notice of accident was not given as soon as practicable but lie 
has also held that the failure to give it was due to mistake and 
that the company was not prejudiced by it.

The mistake which he finds is a mistake of law. The applicant 
did not know that he had a right to compensation. The fact 
that he was a foreigner does not in my opinion affect the case. 
The case of Roles v. Pascall, | 19111 1 K.B. 982, appears to settle 
the point that ignorance of his legal rights is neither a mistake 
nor reasonable cause within the meaning of the Act to serve as an 
excuse for the failure to give the notice.

The District Court Judge has however found that the com 
pany was not prejudiced by the failure and if that finding can In- 
supported it relieves the appellant from the consequences of 
his failure to give the notice. I do not think that on the facts 1 
would have come to that conclusion, but the evidence on this point 
must necessarily be almost wholly circumstantial, and it cannot 
lie said that there is no evidence to support the finding. Tin- 
burden is. of course, on the applicant to establish the fact, but il 
there is evidence to satisfy the Judge the burden has been met.

In Hurrell v. Ilollauay, 4 B.W.C.C. 289, it was held that then 
was no evidence to support the findings of want of prejudice. In 
that case, however, the circumstances were very much stronger 
in the employer’s favour than they are here, and though 1 
should think that an employer must almost necessarily be preju­
diced who is not given an opportunity to investigate the cans, 
of an accident and the nature of the injury at an early stage, yet 
as it is a question of fact from which there is no appeail I do not 
see how the finding of the District Court can lie disturbed.

I agree with my brother Beck that the award should b« 
reduced to $285, but I see no reason why the appellant who hais 
succeeded to a substantial extent should pay all the costs <>t the 
appeal. I would give no costs to either party.

tfcett. J. Scott, and Simmons, JJ., concurred.

Hwk. J. Beck, J. :—This is an appeal from the award under the 
Workmen’s Compensation Act of Ilis Honour Judge Crawford.
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whereby he awarded the applicant Bruno $885 with coats : the 
$385 being made 235 as being the amount which, assuming
liability, the applicant was entitled to for the period during 
which he could not work and $150 for the difference between what 
he actually earned from August 7 to December 1 amounting 
to $157 and what lie would have earned, which from the evidence 
would have been practically twice as much. The $150 seems to 
include part of the same period as is represented by the $235 ; 
and to be wholly included in it. The learned Judge seems to have 
added the amount owing to an oversight. I think it should In- 
disallowed and tin* award in any case reduced to the $235.

The award is attacked in toto on the following grounds;
]. The injury wan not caused by “accident.”
2. The injury did not arise “in the course of the employment."
3. The notice of accident was not given "a-* *oon as practicable" and 

this default has not been excused by mis take, absence or other reasonable 
cause or rendered unimportant owing to the respondents not being 
prejudiced.

1 think the learned Judge 1ms dealt satisfactorily with the 
first two questions. With regard to mistake. I think lie is wrong 
in holding that a mere mistake of law and nothing more is a 
mistake within the meaning of the Act. It seems to In quite 
settled otherwise. There was, however, I think more than a mere 
mistake. The workman was a foreigner, a Slavonian, lie under­
stood the Knglish language very indifferently (he gave his 
evidence through an interpreter). Being also ignorant whether 
he was entitled to compensation he practically put the matter 
promptly into the hands of the Miners’ I’nion for the purpose 
of their attending to it on his behalf. They seem to have then 
undertaken to do so; for they ultimately prepared the notice 
which ho gave to the respondents. All this it seems to me makes 
more than a mistake in law and 1 should be inclined to hold to 
be a sufficient excuse within the words of the Act—“mistake 
. . . or other reasonable cause.”

1 think, however, it is fairly well established that the respon­
dents were not prejudiced by the want of an earlier notice. In 
addition to what the learned Judge says in this connection, it 
appears that within a day or two of the accident the applicant 
consulted a local physician, Dr. Boss—on the argument it was 
admitted that he was the physician who attended to the miners 
by arrangement between them and the respondents—that during 
this and subsequent visits Dr. Ross learned the history of the 
case, which he was able to detail at the trial; that Dr. Ross 
recommended the applicant to go and consult an eye specialist 
at Lethbridge—Dr. Taylor; that lie did so; that he was subse­
quently treated by Dr. Ross; that Dr. Ross then advised him 
to consult Drs. Blow and Smith, eye specialists of Calgary; that

ALTA.

K. i
l»l:<

Bmuno

NATIONAL
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ALTA. In* did ho; that them* gentlemen math* a written report to l)r.
S.<\
nil a

Rohm, to whose care the again returned. With all this
expert and independent knowledge initiated promptly after the

NATION A1.
Coal

accident—1 cannot see how the respondents could he prejudiced. 
There is no room for the suggestion under such circumstances 
that the claim might he fraudulent or the a malingerer
or that a personal examination under the provisions of the 
schedule to the Act. would have been of any additional advantage 
to them.

Beck, J.
As to costs, the appellants on this appeal contested the appli­

cant’s claim in toto. They have succeeded in my judgment to an 
amount equivalent, taking the costs below into account, to 
about one third of the amount involved. It was occasioned, 1 
think, too. by a mistake rather of the Judge than of counsel. 
1 think the appellants may well pay the costs of the appeal.

Walall, J. Walsh, J.. concurred.

Appiul alloictd in pari.

N. S. MURPHY v. McGIBBON.

s.c.
1111.1

Vow tlvolia Nnpriinr ('unit. Trial before (Ira ha hi. H.J. April .'1. IOL'1.

1. I'm sts <§ 11 It—40)—Title ok trustee to hkai.ty—Dihkvtionh to
CONVERT ESTATE FOR lUHTRIBVTlOX.

Tenta meats ry direction* to ti-untoe* to convert an estate for dis­
tribution will vent in them the legal title to the testator's real pro 
perty.

| Ihi fii-H v. Join* anil Era a*. 24 Ch.U. 1ÎHI ; ll'Almainr Mosele/i. 1
Drew 02». IW2; He Fhihrr, 13 LR. Ir. 3441: Carlinle v. (We, Ir. It. 1 
Cli. 201». and PI mill v. Il'rd. 0 ('.It. 201. specially referred to. |

SlAlvlIlviil Action to enforce specific performance of a contract for tin- 
sale of land. The principal question raised was as to the valid 
ity of the plaintiff’s title which he by purchase from
trustees to whom property was devised for conversion and dis 
tribution.

Judgment was given for the plaintiff.
T. A’. Murphy, for the plaintiff.
IV. A. Henry, K.C.. for the defendant.

Mreliem. E..L (iraiiam, K.J.:—This action is in form an action for specific 
performance. But it is really to settle a doubt about the title, 
the plaintiff having just sold a valuable property to the defen 
«hint. The question arises under the will of the late John 
Murphy, who owned this land at the time of his death. In tie- 
will he first appointed three persons thereinafter called “my 
trustees, my executors and trustees hereunder.”

The following provision is the one on which the question 
turns:—

^141

^141

0621
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5. My trustee* shall <livi«l«* my estate on it* conversion including such 
sum* a* may arise from the sale of my sai«l partner ship interest in said 
business into seventeen equal share* ami pax one of such equal shares to 
each of my non* and invest and keep invested in good and safe securities 
two of such equal shares for each of my daughter* paying the income 
arising tliercfrom to each daughter during her life, and on the death of 
any daughter, my trustees shall pay the prineipal of such txxo equal shares 
and the money* or investment* of which said shares may then consist to 
such person or person* a* said daughter may hy deed or will up|mint. and 
ill default of np|M>intment to her children, and in default of appointment 
and in case she dies childless to and among such |»er»oii or person* a* will 
lie my said daughter's next of kin at her death. In ease any of nix child 
ren shall die before me leaving a child or children, such child or children 
shall take its or their parent’s share, and in case any of my children die 
Iwfore me leaving no children, the number of equal shares into xvliich mx 
estate shall In* divided for the purposes of distribution 'hall 1m- calculated 
by giving to each of my daughters txxo equal shares; to each of m.x son- 
one equal share.

The truHtwN lifting upon this provision sold and conveyed 
this land to the plaintiff. I am satisfied that the word "estate" 
in that provision covered the testator’s real estate : D’Alniaim 
v. Mosrlcy, 1 Drew. 629. at 632.

There is no express gift of this land in question to the trus­
tees. hut 1 am of opinion that there is a gift of the fee to them 
hy implication liecause they cannot carry into effect the direc­
tions given without of necessity having the legal estate in fee 
vested in them. They are charged with active duties as trustees 
under the terms of tin* will. Here the fund is to he used from 
the real estate mixed and blended with the personalty.

In Jarman on Wills, 6th ed.. p. 1830. it is said :
A direction Unit animal or gros» sum* slm|| |M> paid mit of an estate In 

|H>rsons who are uprooted executor* of the estate i/tor «/. Uillunl v. #»// 
liml, 5 It. Sl Aid. 7H5; /for v. U'nuilhuNMr. 1 T.lt. Mil; Himh \. |llrn, .*» Mod. 
<13; Jenkins v. Jnikitin, Willew 11501 or of the will (fiefew v. Cook, .1 Burr. 
IH84I, or trustee* “to see justice done." or the direction alone xvitlimit 
silcli ap|H»intmcnt ( Hx imrle Wi/nrh. 5 Iks. M. A (•.. at p. 220; Itr Itnifrt. 
33 i*J. Cli. 300 ». is. it seems, ail implied dex i*e of tile ft** to I hose |*»r 
son*; so also a direction for payment of debt*, etc., and distrilmti*.n of the 
residue, xvithout saying hy xx limn such payment and distrilmt ion is to 
•*• made, ha* liecn held to give the legal estate in fee to the executor*.

Kor the last proposition the author cites a case very much 
in point : Davies v. Jams and Evans, 24 Ch.l). 190. In (lodefroi 
on Trusts, 3rd ed., p. 12. it is said :

l infer wills, the intention of the testator i« regarded, and if the trustees 
have active duties to perform, the rule i*. that they will take such part of 
tile legal estate as is sutliciciit to enable t belli to |M*rform I host* duties.

In the two following Irish eases there was a mixed fund,the 
produce of real and personal property to Is* distributed:

N. S.

191.3

Mcflnmov.

Graham, K.J.
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N. S. lit Fisher, 18 L.R. Irish 546, and Carlislt v. Cooke, (1905) Ir.
S.C.
1813

R. 1 Ch. 269. 1 also refer to Plenty v. West, H O.B. 201.
This east* is stronger in some respects than some of the

MoGniWfX.

cases cited, and lias not some of the features which some of 
them have.

ilere then* are express directions to these trustees to divide

Ornli*m, R..I. the estate on its conversion. In some it was only that the es­
tate should he divided. Here it was not given directly to the 
beneficiaries as in some of the cases. Here there is a mixed 
fund as I have indicated.

Then these trustees have active duties to perform, viz., to 
raise this fund to invest the shares for the daughters in good 
safe securities paying the income to each for life and remainder 
over as the daughters should appoint and so on. It goes beyond 
the lives of the ecstuis que trustent. Then, as to the discretion 
of the trustees as to selling it would nevertheless become their 
duty at some time or other to sell and convey the real estate to 
obtain the funds. For these purposes they must have the legal 
title and the fee.

In my opinion the title is free from doubt and there will be 
judgment for tin- plaintiff.

Judgment for plaintiff.

QUE. WOLFF v. MACKAY.

K. H.
181.1

Qut lter Court of King's Ucnch (A/titrai Side), Archatubraull, C.J., Trenholtto 
Jjavergne, Cross, ana (Servais, JJ June 18, 1913.

1. Landlord and tenant (§111A2—80)—Liability of landlord for
DEFECTIVE VRKMIKKS—FALL OF WATER TANK.

A landlord is lialdv for the damage caused a tenant by the un 
explained collapse of a water tank on the roof of the demised build­
ing. although it was placed there for the latter's benefit.

2. 1).\maoes (§111 K—229)—Injury to hi sixes*—Measure - Collapse
OF V A TER TANK—LIABILITY OF LANDLORD.

The dilleremo between the amount of insurance received by a ten 
ant ami tin- actual loss sustained from the collapsing of a water tank 
on a demised building, mav he recovered bv the tenant from the bind

SttilvliH-Ilt Appeal by the plaintiff from a judgment in his favour, on 
the ground that a greater amount should have been awarded. 

Th(‘ appeal was dismissed.

F. It". Hibbard, K.C., for appellants.
A. li. Holden, K.C., for respondent.

Treiiliulni'1, J.
The judgment of the Court was rendered by

Tkknholme, J.:—Litigation raises some very important 
questions in regard to the collapse of these water tanks. Tin- 
present appellants, Herman H. Wolff ifc Co., were tenants of the
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QOE.
K. It. 
I9|:t

Trmhohee, J.

Then follows a description of the goods which were directly 
injured by the water, and the amount of these goods—the value 
being about $53,000. The damage is also set forth, amounting 
to $9,023, which was increased to $9,500.

The proprietor takes the ground that this is the bill of damages, 
and that, the appellants have been paid for the damages, and that 
he is not responsible for anything more. He furthermore says 
that this water tank was put in at the instance of the appellants, 
that it was put in on plans approved by them, and it was not 
shewn by the appellants that there was any other person who had 
access to it but themselves, and that they are presumed to be at 
fault in connection with the matter, because they were in possession 
of the building, and it was under their guardianship. Under 
these circumstances the proprietor brings an action holding the 
tenants responsible.

Wolff Ar Co. the tenants, bring an action to hold Mackay, the 
proprietor, res|>onsiblo for the balance of the alleged loss over 
and above what they received from the insurance company 
some $17,000 additional to the $9,500.

The question before us is, who is responsible for the collapse 
of the water tank?

respondent on McGill street, under a lease passed in 1902. 
In 1905 the appellants made a proposal to the respondent, that 
he should put in a water tank. This was done, ami the rent was 
increased from $2,000 to $3,300. The water tank was put in 
by a contractor, at the instance of the proprietor, Mackay, 
and it continued in good condition until the month of August. 
1907, when, on going into the warehouse one morning it was 
found that the tank had given way, and 70,(MM) gallons of water 
had gone down through the building, and had naturally damaged 
the dry goods which were then stored in the building. The 
question arose as to who was responsible for the damage. The 
tenants naturally looked to the proprietor, and wished to hold 
him responsible for any balance that was due to them over and 
above the amount they received from the American Lloyds, who 
had insured them against loss in this building. The American 
Lloyds, the proprietor, and the appellants all joined in trying to 
have a settlement, and there were four exports appointed to 
value the loss. After going carefully over the goods which were 
injured these experts made a report in which they found the loss 
to be some $9,023. This was increased to $9,500. This sum 
was paid to the appellants, Wolff & Co.

The report of the experts says:
The undersigned valuators appointed to examine and appreciate the loss 

occasioned to Messrs. Herman II. Wolff A Co. through the falling of a water 
tank supplying the automatic sprinkling apparatus in the premises No. 170 
McGill Ktreet, Montreal, which occurred on August K, l!K»7. report that 
the general description of goods,etc.,damaged and the loss thereby occasion­
ed to Messrs. Wolff & Co. to he as follow ....
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QUE. We have come to the conclusion that if a proprietor has a
K. 11.
H*l :i

water tank put into a building as a part of the warehouse which 
he rents, he is liable for the stability of that structure, just as he

W01.KK
would be liable for the stability of any other part of the warehouse. 
Under ordinary circumstances that would be his legal respon­

M ACHAT. sibility. and in this case we hold that Mackay is responsible, as

Tmiliulnip, J.
towards his tenants, Wolff <& Co., for the collapse of that tank. 
This tank fell without any apparent or known inducing cause. 
It might be said it fell of itself. We hold that that, in connection 
with the circumstances of the case, establishes the |>osition that 
it fell from inherent defect, or bad construction, or both, for which 
the proprietor is responsible. We therefore hold that Mackay 
is legally responsible for the damages caused by the collapse. 
Of course, he has his recourse against the contractor. As a 
matter of fact, there is an action pending in warranty at the 
present time, but that action is not now before us. As between 
the tenants, Wolff <Sr Co. and the landlord, Mackay, Wolff & Co. 
have the right to hold Mackay responsible for the damages 
caused.

Now cornea the important question, for what amount arc 
Wolff A' Co. entitled to hold Mackay responsible? They received 
$9,500 as the amount of the direct loss, but they say there 
were other goods injured also, and that they are entitled to hr 
indemnified for these other goods. Not only that, but they claim 
there was an interruption of their business for some time, owing 
to the accident, and that caused them further damages. They 
also claim damages for the loss of profits on these goods. 
These items, with some smaller ones, make up about $17,0(Mi 
additional to the $9,000 which the appellants received from the 
insurance company.

The ease was heard in the Superior Court before Mr. Just in- 
St. Pierre, who heard evidence very fully in it. He came to the 
conclusion that (besides some minor items, such as $300 for 
experts, $.360 for diminution in rental value, and $150.4*2 for 
increased insurance) he would allow Wolff & Co. 11,500 
for interruption of business caused by the collapse of this tank 
and he gave judgment for some $1,825 additional to the 
$9,500 which was found as being due for goods directly injured 
by the water.

Wolff & Co. come before this Court and say :—
Thut is not aufiivivnt. Wv want yon to increase the judgment of Mr 

.Illative St. Pierre to the amount wv claim—about $17.000.

The question before us, on the record as it is, is, are we justified 
in disturbing that judgment? Observe, there is no special data 
on which to found a judgment. It is a mere guess as to how 
much the appellants lost in the way of profits, because the business 
has not been a profitable one—it is a question as to what extent 
they did incur loss owing to the interruption of their business.
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The trial Judge, after hearing the evidence and having made his 0UE- 
own estimate (or guess, if you will) as to the damage, put it at 
eighteen hundred odd dollars, and we do not see any definite nu;t 
evidence in the record which enables us, with any confidence, to 
disturb that judgment. We accordingly confirm tin* judgment
rendered by the trial Judge, and dismiss the up|>cul of Wolff <V ( o. mackav.

What I have just said answers the other question also. Be­
cause of the fact that Mackay is responsible there is an end to his Tr,'nholme' J‘ 
suit against Wolff & Co. As we hold that lie is responsible, 
therefore his suit against Wolff & Co. must be dismissed, and we 
dismiss both appeals with costs.

.1 ppeals dismissed.

SNELL v. BRICKLES qNT.

Ontario Supreme Court {Appellate Dieieion). Muhnl. Kr„ Chile, < ..
Itiildcll, Sutherland, anti l.eiteh, ././, Mareli 18, 1013. mi'i

I. VENDOR AND I’CRCII AHER (§ I A—4)—RltlllTH AND I.IAII1I.1TIK8 OF CART IKS
—Tender ok deed—Duty ok i’Vhciiaher.

A purchaser of land is not relieved from the duty of preparing the 
<imveyence, at his own expense, by a condition of n vont met of Nile 
that the easli payment was "to In- paid upon the acceptance of title 
ami delivery of deed" and a mortgage for the deferred payments exe­
cuted on the vendor's solicitor's usual form; nor is such rule altered 
hv the fact that the vendor’# solicitor submitted a draft deed to the 
vendee'* solicitor for approval.

|Hncll v. Brickie*, ft P.L.R. 84ft. 4 O.W.X. 7»7. reversed.)
J. SPECIFIC PERFORMANCE (6 I El—30)—VftNTKAVT KOR I UK SAI.F OF I.ANI)

—Failure of vkxhk.k to tender deed and make < xsii kayment.
Spécifié performance of a contract for the sale of land of which the 

vendee was in possession, although lie had not made cxjH-nditure* in 
reliance on the agreement, will Is- denied where the contract, of which 
time was of the essence, was cancelled hy the vendor for the failure 
of the vendee to prepare and tender a deed for execution, or to make 
the stipulated cash payment and give a mortgage for the deferred 
payments, within the time ami manner specified in the agreement.

I Snell V. Brickie*, ft D.L.R. 84ft. 4 O.W.X. 707. reversed.)

Appeal by the defendant from the .judgment of Falcon- statement 
bridge. C.J., Snell v. liriclhx, 9 D.L.R. 840, 4 O.W.X. 707, in 
favour of the plaintiff in an action for the specific performance 
of a contract for the sale of land.

The appeal was allowed.
J. E. Jones, for the defendant, argued that it was not a ques- Argument 

lion of the certainty of the contract, but of delay by the pur­
chaser in carrying it out, and that time was expressly made the 
essence, not merely of the offer, but of the whole contract. The 
contract is silent as to any condition that this deed should be 
drawn by the vendor at his own expense; therefore, the well- 
settled rule of law that it should be drawn by the purchaser 

48—12 D.I..R.
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Argument

applies: Foster v. Anderson (1908), 16 O.L.R. 565, 570, 571, 
574. 575; Stevenson v. Ihivis, 23 Can. S.C.R. 629.

IV. Proud foot, K.C., for the plaintiff, relied upon the reasons 
contained in the judgment of the learned trial Judge, arguing 
that, notwithstanding the rule laid down in Foster v. Anderson 
and similar eases, it was the duty of the defendant, under the 
contract here in question, to prepare the conveyance and tender 
it to the plaintiff. It was at all events a case in which the 
judicial discretion of the Court should he exercised on behalf of 
the plaintiff.

sutiH-rUii-i. i The judgment of the Court was delivered by Suther­
land, J. : Appeal of the defendant, the vendor, from tIn­
decision of Sir Glenholme Falconbridgc, C.J.K.Ii, in an action 
by the purchaser for specific performance of a written agreement 
for the sale of land, contained in an offer and its acceptance, 
dated the 20th February, 1912. The judgment went on the con­
struction of the document and the opinion of the trial Judge 
that it was the duty of the defendant “to prepare and tender to 
the plaintiff the conveyance,” and, not having done so, he could 
not “invoke against him the clause in question” in the contract 

The agreement is set out in full in the statement of claim 
The portions of it useful to refer to arc the following:—

“ . . . for the price or sum of seven thousand five bun
dred dollars....................................................................... $ 7.5mi
payable as follows : five hundred dollars..................... 500
paid to G. W. O me rod as deposit accompanying this 
offer, to be returned to me if offer not accepted; two
thousand dollars ............................................................. 2.000
to be paid upon the acceptance of title and delivery of 
deed, and give you back a first mortgage on the pro­
perty for the remainder, repayable in five years from 
the date of closing......................................................... 5,omi

$ 7,500
with interest from date of closing at 6 per cent, per annum, 
payable half-yearly, said mortgage to Ik* drawn on the vendor’s 
solicitors’ usual form.

“Rent, fire insurance premiums, taxes, rates or assessments, 
local or otherwise, to be proportioned and allowed to date of clos­
ing, which shell be on the 15th March, 1912.

“The vendor shall not lie bound to produce any abstract of 
title or any title deeds or any evidence of title except such as he 
may have in his possession, nor furnish a surveyor’s plan or de­
scription.

“The purchaser shall search the title at his own expense, and
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shall have ten days from said date of acceptance to examine the 
same; and, if no written objection he made within that time, lie 
shall he deemed to have accepted the title.

“This offer, if accepted as aforesaid, shall with such accept­
ance constitute a binding contract of purchase and sale, and time 
shall in all respects he strictly of the essence here

“Should the purchaser make default in completing the pur­
chase in the manner and at the time above-mentioned, any money 
theretofore paid on account shall, at the option of the vendor, be
retained hv the vendor as liquidated damages, and .......... ntract
shall, at the option of the vendor, he at an end, and the vendor 
shall he entitled to resell the said land without reference to the 
purchaser.”

The contract i.s in the form of an offer by the purchaser to 
one Oinerod. a real estate agent, accepted by him and confirmed 
by the vendor. The sum of $500 in cash was paid to the said 
agent, in whose possession it still was at the time of the trial.

On the 21st February, 1912, the vendor's solicitors wrote to 
the plaintiff’s solicitors enclosing a draft deed for approval : and 
on the 22nd, a further letter forwarding a corrected description. 
On the 27th, they wrote a further letter asking that the draft 
deed be returned approved, with objections to title, stating that 
their client would be in on the following Saturday, namely, the 
2nd March, 1912. No written replies were apparently sent to 
any of these letters, but some telephone communications passed 
between the solicitors for the respective parties.

On the 12th March, the solicitor for the vendor telephoned 
the solicitor for the purchaser that the vendor was in his office, 
and that the 15th was the day of closing, and his client was very 
anxious to close. The purchaser’s solicitor says that, 
in reply, he told him that the purchaser was ready to close, and 
the only point he wanted cleared up was the question of a mort­
gage which was apparently upon the property. During this 
conversation the vendor’s solicitor again asked for a return of the 
draft deed, and the purchaser's solicitor said that he would re­
turn it. lie adds that the next day he intended to do so; but, 
as there was no stenographer in his office to whom to dictate the 
letter, he left it over until the next morning.

lTnfortunatcly, through illness, he was not at his office on 
the 14th or the 15th or the 16th, and so the draft deed was not 
returned. On returning to his office on the 18th, he telephoned 
to the solicitor for the vendor, and asked him if they would dose 
the matter, stating that the purchaser was ready to do so and 
would like to get it closed. The reply of the vendor’s solicitor 
then was, that his client had been in, ami, ns the matter had not 
l»ccn closed on the 15th, he refused to carry it out. The pur­
chaser’s solicitor aavs that he thereupon prepared the mortgage

ONT.

s.r.
iDia

ItKii KI.KH. 

HiiilwrUnil. J.
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and had it executed, obtained a cheque from the purchaser, and 
discussed with the vendor’s solicitor the possibility of still closing 
the matter, speaking of making a tender. He was told, however, 
that the vendor would do nothing further in the matter.

lie made other attempts to open up the matter or arrange a 
different agreement in respect to the purchase of the property, 
but without avail; and the action was commenced.

The plaintiff had continued in possession of the property and 
had done nothing to waive his strict rights under the contract. 
The learned trial Judge, in his reasons for judgment, says: 
“The general rule, in the absence of other provision, is, that the 
purchaser prepares the conveyance at his own expense : Foster 
v. Anderson, 15 O.L.R. 362, at p. 371 ; Stevenson v. Davis, 23 
S.C.R. 629, at p. 633. But I think that, here, the reading of the 
whole clause is, that it was the duty of the defendant to prepare 
and tender to the plaintiff the conveyance. And I think that 
the defendant’s solicitors recognised that duty, because, on the 
21st February, they wrote to the plaintiff’s solicitors enclosing a 
draft deed for approval, and on the following day they wrote 
enclosing a corrected description of the lands to lie conveyed.”

He, accordingly, gave judgement for specific performance, 
with costs of action, and a reference to the Master to settle the 
conveyance, if the parties could not agree.

With great respect, I am unable to agree with his opinion. 
I cannot we that there is anything in the whole clause referred 
to, or anywhere in the agreement, which takes this case out of 
the rule stated, that the purchaser should prepare the con 
veyance at his own expense.

The agreement does not say that the conveyance is to he 
drawn by the vendor or at his expense. Indeed, I think that tin- 
expression in it, “upon the acceptance of title and delivery of 
deed, and give you hack a first mortgage on the .property 
for the remainder,” contained in the offer of the plaintiff, indi­
cates that the offer made contemplated that the purchaser was 
to follow the usual rule in that regard.

On the 15th March, the date of closing, the purchaser was, 
in my opinion, in default: (1) in not having prepared and ten­
dered the deed to the vendor for execution ; (2) in not having 
made a tender of the further cash payment of $2,000; (3) in not 
having obtained from the vendor a mortgage in his solicitors’ 
usual form, and prepared, executed, and tendered such a mort­
gage for the remaining $5,000 of the purchase-money.

He had proposed and agreed, in his offer, accepted by the 
vendor, and constituting the contract, that time should in all 
respects be strictly of its essence. The vendor was, consequently, 
quite within his rights on the 18th in declining to go on with the 
contract, and declaring the transaction at an end.
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This is not a case in which the plaintiff was let into posses­
sion and spent money on the property. It is a ease in which the 
parties, on the face of their agreement, contemplated the 
completion of the transaction on a day certain, and in which the 
plaintiff, through his solicitor, had explicit notice that the de­
fendant wanted it completed on that day, according to the terms 
of the agreement. The defendant was not in default in any way 
and he did not in any way waive the express condition as to time. 
The plaintiff was in no way ready on the day named to complete 
the transaction. That was not the defendant’s fault, lie could 
stand upon his rights under the contract, and consider and de­
clare it to he at an end.

The defendant, it is true, prepared a draft deed. I am of the 
opinion that, under the contract, he was not required to do so. 
Because, voluntarily, and either to expedite the completion of 
the transaction on the day named, or through an erroneous con­
ception on his part, lie prepared the draft deed, which he was 
not required to do under the contract, is the plaintiff, on that 
account, to he put in a better position as to time than though 
the defendant had not so prepared the draft deed? I cannot 
think that he should Im\ But, in any event, the draft deed so 
prepared was not returned in time, though asked for and pro­
mised.

ONT.

s.r.
191.1

Bbicki.es.

Sutherland. J.

In Ijihrlh v. ()'Connor ilMOHl, Vt O.fr.R. fill). it was held 
“that, in the absence of fraud, accident, or mistake, the provi­
sion that time should he of the essence was binding upon the 
plaintiff, and had not been waived by the defendants; that the 
latter had the right to rescind upon default in payment of the 
second instalment ; that no formal notice of rescission was neces­
sary ; and that the plaintiff was not entitled to specific per­
formance. ”• There is no pretext that there was any fraud, acci­
dent, or mistake in the preparation of the contract or the in­
sertion therein of the explicit term as to time being of its essence.

With great respect, therefore, I am of opinion that no de­
cree for specific performance should he made, and that the 
appeal should be allowed.

The decision, as I have already mentioned, is based upon the 
construction of the contract, and not upon the ground of the 
exercise of the discretion of the Court. It was, however, argued 
that it is a case in which such discretion might well he exercised 
in favour of the plaintiff.

In Lamarr v. Dixon (18711), fr.R. fi II.fr. 414, at p. 423, it is 
laid down that “the exercise of the jurisdiction of equity ns to 
enforcing the specific performance of agreements, is not a matter 
of right in the party seeking relief, lmt of discretion in the Court

7Vr Sir William Meredith, C.J.C.P., dissenting.
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ed as far as possible by fixed rules and principles. The conduct 
of the party applying for relief is always an important element 
for consideration.”

Rricklks.
In Labilk v. O'Connor, 15 O.L.R. 519, Anglin, J., at p. 546, 

says : “The right of a purchaser to specific performance is one 
tiling; his possible equity to relief from forfeiture of purchase-

Sutherland, J. money paid on account, though not entitled to the extraordinary 
and discretionary remedy of specific performance, is quite 
another.” Reference to Fry on Specific Performance, 5th (Can­
adian) ed. (1910), p. 19, and Harris v. Robinson (1892), 21 
S.C.R. 390, at p. 397.

1 am unable to see that this is a vase in which judicial dix- 
cretion should be exercised in favour of the plaintiff.

Appeal allowed with costs here and below.

SASK. SUN ELECTRICAL CO. ». McCLUNG.

S.C.
1913

Saskatchewan Supreme Court, Parker. M.C. July 22. 1913.

1. Landlord and tknant (6 III E—115)— Recovery or possession—Sim
MABY PROCEEDINGS.

Disputed questions of fact cannot Is- determined on an origin­
ating summons issued under Sank, rule 900 for the summary rot-own 
of |M)sscssion from an overbolding tenant, since amended rule 
(Sask. Rules of 1911), does not extend to proceedings under • In­
former rule; but where the alleged agreement relied upon in an-wer 
by the tenant and disputed by the landlord is found not to be bind 
ing upon the landlord for lack of formal execution, the officer hear­
ing the application may dispose of same on the question of law

2. Corporations and cuiipaniks (J 11 1)1—415)—Power to contract
EXECUTORY CONTRACT NOT GERMANS TO PURPOSE OF INCORPORATION
—Seal.

An executory contract of a trading company unless germane to tin- 
purpose of it» creation, is void unless made under its corporate seal.

[0 aria ml 1 Ifg. Co. v. Northumberland Paper ami Electric Co.. II 
O R. 49. followed ; National Malleable Castings Co. V. Smith’s Polls 
Malleable Castings Co., 14 O.L.R. 2*2, and South of Ireland Collirm 
Co. v. Waddle. L.R. 3 C.P. 493. specially referred to.]

Statement Application under rule 600 to recover possession of demised 
premises from an overholding tenant.

Judgment was given for the plaintiff.
/'. .1/. Anderson, for plaintiffs.
P. S. Stewart, for defendant.

Parker. M.C. Parker, M.C. :—On April 9, 1913, plaintiffs leased from 
Norman Mackenzie and George W. Brown a portion of the 
building situated on lots 28, 29 and 30, block 307, plan old
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number 33, Regina, for the purpose of earning on their busi­
ness as electrieal engineers and contractors and dealers in 
electrical goods and supplies; the lease to commence on dune 
1, 1913. The premises, at the time were occupied hv the de­
fendant, whose lease with the above mentioned lessors expired 
May 31, 1913. By a verbal agreement between the plaintiff 
company and the defendant, the defendant was permitted to 
occupy the premises for the month of June, 1913, which agree­
ment appears to have been duly authorized by the board of 
directors of the company ; at least the material shews it is 
admitted by the president, tin- managing director, the secretary- 
treasurer and two of the directors. On June 20, 1913, the com­
pany’s solicitors notified the defendant in writing that lie would 
he required to vacate the premises on July 1. This notice 
was sent in confirmation of a verbal notice alleged to have 
been given to the defendant by the managing director of the 
company on June 13. On July 2, the defendant being still in 
occupation of the premises, the plaintiffs’ solicitors gave notice 
in writing to the defendant taking formal possession of the 
premises. The defendant has refused to vacate the premises 
and sets up in justi^cation of his occupation a verbal lease 
of the same to him by George A. Shields, secretary treasurer of 
the company, on June 13, for a period of five months, from 
July 1 to December 1. Shields, it appears, called on the de­
fendant about two o’clock on June 13, and the matter of an 
extension of the defendant’s occupation was discussed. The 
defendant says an agreement for a five months’ lease was 
made. Shields denies this and says the defendant made him a 
proposition to rent for five months for $225 per month which 
he undertook to submit to his fellow directors. About five 
o’clock the same day Shields and the managing director Mr. 
Wylie returned to the defendant’s premises (or rather the 
premises in occupation by the defendant, and in question 
herein) and informed the defendant finally that no extension 
of liis occupation would be granted and that he would have to 
vacate the premises by the end of June. After a careful perusal 
of the affidavits, examinations, and other material filed 1 am 
satisfied that this is a reasonable explanation of what took place 
and that no agreement for a lease, as alleged by the defendant 
was made. At all events there is absolutely nothing in the 
material to shew that Shields was expressly or impliedly, 
directly or indirectly authorized by the company to lease the 
premises to the defendant. In fact any such authority is denied 
by Shields himself, by the president, managing director, ami 
the solicitor ( who is also a director) of the company. Even if, 
therefore, Shields did make the lease as alleged, I am of tin*
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opinion that he had no authority to do so, and that ho had no 
power to bind the company. At this point I will deal with a 
preliminary objection raised by defendant's counsel. It was 
contended by Mr. Stewart that as there was a question of 
fact tin* matter could not lie disposed of by originating sum­
mons: Independent Lumber Co. v. Gardiner, Id W.L.R. 548. 
That case was decided under rule 582 which refers only to 
originating summonses for sale, foreclosure, delivery of posses­
sion by the mortgagor, redemption, reconveyance, delivery of 
possession by the mortgagee. Rule 583, however, was amended 
since that decision, ami now the Court may, upon the return of 
the summons “deal with questions of fact that may arise." 
Defendant’s counsel contended, however, that this amendment 
does not cover eases under rule 600 and I think he is quite 
right in that contention. This, however, does not help him in 
his case, for as I have already stated I am of the opinion that 
even if the fact were as alleged by the defendant, and that 
Shields did make the agreement for a five months’ lease the com­
pany is not bound by such an agreement. In the ease of the 
Garland Mfg. Co. v. The Xorthumberland Caper and Electro 
Co., .'II O.R. 40, it was held as follows :—

There is a broad amt well marked distinction between contract* ex­
ecuted and contracts executory in the case of incorporated companies 
whet lier trading or not. and where a contract is executory u company is 
not bound unless the contract is made in pursuance of its charter or i* 
under its cor|>orate seal.

This case as well as a large number of similar cases was dis 
cussed in the case of A 'at tonal Math able Castings Co. v. Smith's 
Falls Malleabb Castings Co., 14 O.L.R. 22, where the general 
rule is laid down, Garrow, J.A., at page ÎÎ0, as follows:

The common law was strict that all contracts by a corporation must 
I*» executed under the common seal, but it was early deported from in 
the case of commercial or trading companies in matters of everyday 
occurrence and this departure widened until it included practically all 
executed contracts which with a seal would have lieen lawful. Hut in the 
case of executory contracts such as the one in question, although the 
apparent tendency has lieen towards greater freedom, it cannot be said 
that the Court* have yet fully approved of placing them entirely in the 
same category with executed contracts.

The learned Judge then refers to the case of South of In 
land Collier»/ Co. v. Waddle. L.R. •*! C.P. 463, and states that 
the broad rule there laid down and affirmed is that a trading corporation 
may lie hound by any and all contracts entered into for the purpose* for 
which it was incorporated, although mit under the corporate seal.

The general rule appears, therefore, to be extended in the 
ease of trading corporations to include not only “practically
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all executed contracts” but also to executory contracts entered 
into ‘* for the purposes for which it was incorporated.”

The main question, therefore, is whether or not the con­
tract in question comes within the rules above laid down. 
In my opinion it does not. The plaintiff company was formed 
for the purpose of carrying on business as electrical engineers 
and contractors and dealers in electrical goods and supplies. 
The alleged contract was for the releasing of premises which the 
company had only shortly before leased for the purpose of 
carrying on its own business as such electrical contractors and 
dealers. Such a contract, it seems to me, does not come within 
the purposes for which the plaintiff company was incorporated, 
or for any purpose incidental or ancillary thereto. In the cases 
of South of Inland Colliery Co. v. Waddle, L.R. 1 (MV 4(>:i, 
and National Malhabh Castings Co. v. Smith's Falls Malhabh 
Castings Co., 14 O.L.R. 22. the subject-matter of the contracts 
in both cases were goods manufactured by the defendants in 
the usual course of their business. In the ease at bar the sub­
ject-matter of the contract is something almost entirely foreign 
to the course of the company’s business. I do not think
the general rules laid down in the two cases above mentioned 
go to the extent of allowing a trading corporation to enter into 
an executory contract of this kind, except under its corporate 
seal. Certainly it could never have Inm-ii contemplated by these 
rules even though the corporate seal is not necessary that an 
officer of a trading corporation could enter into such a contract 
and bind his company, without any authorization whatever 
from the board of directors. I have come to the conclusion, 
therefore, that the principle laid down in the ease of the (laHand 
Mfg. Co. v. Northumberland Paper ami F lev trie Co., :tl OR. 
40. is applieahle to this case.

I will, therefore, order the defendants to deliver up posses­
sion of the premises in question to the plaintiff company or its 
authorized agent within ten days after service upon him of 
this order. The plaintiff will also have judgment against the 
defendant for use and occupation of the premises in question at 
♦175 per month, together with the costs of this summons, to be 
taxed.
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Judyment for plaintiff.
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BECK v. DUNCAN.
(Decision No. 2.)

Saskatchewan Supreme Court, Xetelands, 1.a mont, Johnstone, and Broun, JJ.
July 15, 1913.

1. Husband and wife (§ T C—40)—Aiiency of uunhand—Scope—Con-
trait FOR SALK OF WIFE’S LAND.

A huxband has no original or inherent power to net n« his wife’s 
agent; and, where he purports to sell his wife's lands without due 
authority, she is not bound unless she has ratified his net after obtain­
ing full knowledge of the transact ion.

[Beck v. Duncan, H D.L.K. 948, alliimed.)

Appeal by the plaintiff from a judgment in favour of the 
defendant in Beck v. Duncan, 8 D.L.R. (148, for the specific per­
formance of a contract for the sale of land.

The appeal was dismissed on an equal division of the Court. 
II. Y. Mat Donald, and C. D. Livingstone, for appellant.
V. II. (Ionian, for respondent.

Xkwi.ands, J., concurred with L a mont, J.
La mont, J. :—This is an action for specific performance. The 

plaintiff claims to be entitled by virtue of a verbal contract made 
between the husband of the defendant Elizabeth Duncan and 
himself, by which he purchased a quarter section of land owned 
by Elizabeth Duncan and registered in her name. The learned 
Chief Justice found Jiat the husband did enter into an agree 
ment with the plaintiff for the sale of the land, and that certain 
sums were paid him in respect thereof; but lie also found that 
the husband had no authority from his wife to sell the land. He, 
therefore, refused specific performance, but directed the defend­
ant Elizabeth Duncan to pay to the the sums which the
plaintiff had paid her husband on account of the agreement. 
From the judgment refusing specific performance the plaint ill 
now appeals. The whole question is, had the husband 
authority from his wife to make a sale of the land? In 
her evidence Elizabeth Duncan says that her husband 
did her business for her, and that she was satisfied 
with what he did in reference to the farm, and that she 
relied on him, and that so far as she was concerned lie dealt with 
the farm as his own. She, however, swears positively that she 
did not give her husband any authority to sell, but only to lease, 
the land, and that when she was asked to sell she refused. Sin- 
says she knew the plaintiff was working the land, but she thought 
he was working it on shares, and that she was to get one-third of 
the crop. As has been pointed out by the Chief Justice, -the 
broad expression used by Elizabeth Duncan, that she allowed 
her husband to deal with the farm as his own, must Ik* taken in

D4C
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the light of her'definite statement that she only authorized her 
husband to lease, and not to sell. The Chief Justice accepted her 
statement in this respect, and found that the husband bad no 
authority to sell. In my opinion he was not only justified in so 
doing, but it was the proper conclusion to arrive at on the 
evidence. A husband has no original or inherent power to net 
as his wife’s agent, and his authority only arises from her ap­
pointment : 21 Cyc. 12-18. lie can bind or estop his wife only as 
to matters within the scope of his agency, and where he acts 
without due authority she is not bound unless his acts are subse­
quently ratified by her with full knowledge of the transaction. 
As the learned Chief Justice lias—in my opinion properly— 
found that the husband was not authorized to make a sale of bis 
wife’s land, and as there was no ratification by her of the trans­
action after she knew that a sale had been effected by him, the 
claim for specific performance was properly refused.

This appeal should be dismissed with costs.
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Johnstone. J., concurred with Knows. J.

Brown, J. :—I find myself unable to concur in the view that Brown, j. 
no agency has been established between the respondent and her 
co-defendant in the sale of the land in question to the plaintiff.
Both defendants have set up and contended that the plaintiff 
went into possession and remained there under a lease by which 
he was to give the respondent one-third of the crop as rental.
The learned trial Judge heard the evidence of the male defen­
dant at some length, and with good reason refused to believe him. 
lie distinctly finds that a sale was made by the male defendant 
to the plaintiff as far as he had authority to make such sale, and 
that the plaintiff went into possession and worked the farm for 
some six years, and made payments from time to time, all by 
virtue of such sale.

Although the respondent gave evidence on her own hehalf 
ut the trial, counsel on both sides were content with asking her 
very few questions. It is practically altogether from her exam­
ination for discovery that we get an opportunity of testing her 
veracity. Her conduct, in my lent, is under the circum­
stances inconsistent with a tenancy such as the defendants say 
existed. From the year 1906, when the plaintiff went into pos­
session, until 1912, when differences seem to have first arisen 
between the parties, neither of the defendants sought or obtained 
from the plaintiff an accounting of the crop, although lie re­
mained in possession and worked the farm each year ; and, more­
over, practically all this time all the parties were living in the 
same place and meeting each other continuously. I can under­
stand a certain amount of indifference on the part of a vendor 
under a contract of sale where all matters are el * of being

4

6



764 Dominion Law |{worts. 112 D.L.R.

SASK.

S.C.
1913

Km'K

ascertained and put riglit and eventually it becomes simply a 
question ot‘ calculating interest on the unpaid portion of the 

-price; hut where there is a rental on a part crop basis, 
it is unnatural, and to me unbelievable, that a lessor would go 
along year after year without getting an accounting. The 
rental each year depends on the proceeds of the crop, and the 
lessor, it seems to me, would want to know each year what amount 
of crop was threshed, and what were the proceeds from the 
s;«le thereof. He would also want immediate payment of such 
proceeds. The respondent’s explanations and excuses for her 
default in this respect are to me most unsatisfactory and un­
likely.

Then, again, the plaintiff, with the knowledge of both defen- 
. made payments from time to time on the $1,500 mortgage 

which was against the property. This action on his part was in 
perfect harmony with a sale, because under its terms he was to 
assume the mortgage, hut under the terms of tenancy as set up 
by the defendants there was no mention of a mortgage and no 
suggestion that the plaintiff should pay any part thereof. Tin- 
evidence shews that the defendants not only knew that the 
plaintiff met these payments on the mortgage, hut that they made 
it a point to see that the plaint iff did meet these ' < when
they fell due.

Besides, the two defendants were living together as man and 
wife, in the most friendly and confidential relationship, during 
all these years; and I find it difficult to understand how under 
such circumstances she was not only kept in absolute ignorance, 
but was deliberately misled, by her husband, and that without 
any apparent reason, its to the real nature of the transaction that 
took place between the plaintiff and her husband.

For these reasons I am in favour of enforcing the contract as 
against the respondent if capable of being enforced.

It is contended, however, on the part of the respondent that 
the contract is too indefinite in its terms to be capable of en­
forcement. The plaintiffs recollection as to when the contract 
was entered into and as to its terms is so faulty that it becomes 
difficult to ascertain what they were with certainty. Accord­
ing to his evidence, the contract was entered into in the fall or 
winter of 1905-6, but he did not seem to lie able to get any 
nearer the date than that. The rate of interest was 7 or 7* 
per cent., he did not remember which ; and as to the other terms 
of the contract, I cannot do better than quote from his evidence :

Q. Tlii-n 1 understand, Mr. Heck. that you claim the agreement was 
$4.ooo nnd you were to assume a mortgage of $1,500? A. Yes.

Q. Pay $1,000 when? A. As soon as I could.
Q. And the balance of $750 each when ? A. A year from the time. I 

sup|H>sc. the tirât payment was made.

141
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Q. And the other $750? A. Well, that would In» two yearn. SASK.
(J. Two years from the time when the first payment was made? A. Yes. ~—
Q. With interest?
His Lomushiv:—The first payment of $750 was to he paid when ? A. 1 1 * 

The cash payment as soon as 1 could pay it. Hkck
1/r. Parsons:—That was $1,000. With interest on the unpaid balance r.

at what rate? A. 1 could not swear it. Mr. Parsons. It may have lieen Dr.xvA.x.
7!£ per cent.

Those uncertainties have to some extent been made certain by 
the defendants in their subsequent conduct. And in a ease of 
this kind, where there has been possession under the contract 
for so many years, where improvements have been made to the 
property, and where the land has greatly increased in value, the 
Court should struggle against the objection of uncertainty. In 
Fry on Specific Performance. 5th ed.. at p. 100. it is stated as 
follows :—

Where the term» of the contract have been originally uncertain, but 
the contract lias Imsmi acted on and a liter and course of dealing have 
existed between the parties which gives certainty to what was originally 
uncertain, the Court has in same nit-s had regard to this as removing the 
original difficulty. Part performance will induce the Court to struggle 
against the objection of uncertainty.

In Oxford v. Provand, L.R. 2 P.C. Id5, at 150, it is slated, 
having reference to that case :—

The contract and the circumstances relevant thereto living as above 
explained, their lordships do not stop to inquire whether a suit for sjieeiflc 
performance of the stipulation for a “proper contract" could have been 
maintained at once; but having regard to that which had lieen done before 
the suit was commenced, they consider that there was not such uncer­
tainty as to lie a bar to this suit.

In Hart v. Hart, L.R. 18 Ch. I). 670, Kay, J., is reported at 
p. 685 as follows

And 1 feel considerably impressed by the consideration which actuated 
the Court in Millies V. Urey, 14 Yes. 40S. and was expressed in very em­
phatic language by Ixird Justice Turner in Wilson V. IIV*f Hartlepool Hail 
iray Company. 2 lleti. J. & S. 475, that when an agreement for valuable 
consideration between two parties has lieen partially performed, the Court 
ought to do its utmost to carry out that agreement bv n decree for specific 
performance. I think, if I do not misquote the words, Ixird Justice Turner 
went as far as this: It is the duty of the Court, as far as it is possible to 
do so, to ascertain the terms of the agreement, and to give effect to it. 
That is, «s I understand, the rule of equity, that although there may lie 
considerable vagueness in the terms, and although it may lie such an agree­
ment as the Court would hesitate to decree specific performance of. if there 
had not lieen part performance, yet when there has lieen part performance 
the Court is bound to struggle against the difficulty arising front the 
vagueness.

In Wilson v. West Hartlepool If. Co., 2 DeG. J. & S„ Turner, 
L.J., states, at p. 492:—
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The Court proceed* in such cu*ee (of part performance) on the 
ground of fraud, and 1 cannot hold that act* which, if done by an individual, 
would amount to a fraud ought not to lie so considered if done by a com­
pany. nor can 1 say that it is no prejudice to the plaintiff to have been 
permitted to take possession on the faith of an agreement, and afterwards 
to lie held liable to In* treated as a trespasser and turned out of possession 
on the ground that there was no agreement. There is authority for saying 
that in the eye of this Court it is a fraud to set up the absence of agree­
ment when possession has Im-cii given upon the faith of it.

With the assistance of exhibit G, which was a memo, made 
by the male defendant, 1 find that the contract was to date from 
February 1, 1906; and with the further assistance of exhibit B, 
which is a cheque dated February 1, 1907, in favour of the male 
defendant for $187.50, 1 find that the rate of interest agreed 
upon was 7i/o per cent., because 7i/o per cent, on $2,500 for one 
year would lie exactly $187.50. Again, the phrase, “as soon as 
I could,” with reference to the first payment of $1,000 has been 
made definite by the actual payment ami acceptance of the 
$1,000 on February 1, 1907, or, in other words, the parties have 
themselves by their conduct made definite what may have origin­
ally appeared as indefinite. There is nothing which can la- 
gat liered from the evidence that makes certain when the two 
sulisequent payments of $750 each are to he made. The latter 
one is dependent upon the former for its due date, hut as to tIn­
former, there is nothing more definite than the evidence of the 
plaintiff himself when he says, “I suppose” it was to he made 
in a year from the tin t payment, that, is, the payment of the 
$1,000. The evidence may, under the circumstances, he sufficient 
to justify the Court in finding as a fact that these payments 
were to he made one and two years respectively from the date 
of payment of the $1,000. That seems to have been the conclu­
sion of the learned trial Judge. But under tin- circumstances 
of this case the uncertainty with reference to these payments is. 
to my mind, not such an uncertainty as should stay the hand of 
the Court in granting the relief sought. I cannot see what 
difference it makes whether the first payment of these subse­
quent instalments was to he made in December, 1907, or Febru­
ary, 1908. In either case these amounts would hear interest 
from the date of the agreement, and the plaintiff is ready to pay 
the full amount of the unpaid principal with interest.

I can understand that the Court will refuse specific perform 
ance where there is any uncertainty as to what the decree of the 
Court should he, or where there is necessarily any uncert.iinty 
in the decree itself, hut that is not the case here. If in this ease 
the defendants had pleaded laches, and raised this at the trial, 
then the due dates of these instalments might become ver.x 
material ; hut the defendants have not pleaded laches, and in 
my opinion they cannot now raise that question Had they raised
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it by their pleading, it may la* that tin- plaintiff would have 
had a good answer in estoppel. Again, if the interest was to be 
compounded, then the dates of payment of these instalments 
would be immaterial, hut that was not a term of the contract 
here.

I cannot from any point of view see that certainty as to the 
due dates of these instalments makes a particle of difference; 
and, being immaterial. 1 am of opinion that the plaintiff should 
not for that reason be deprived of the relief sought. It may be 
that a more careful examination of the authorities hearing on 
this point than the time at my disposal affords, would lead un­
to a different opinion, hut in view of the conclusions reached by 
other members of the Court it becomes immaterial.

I have not overlooked the fact that the plaintiff has In-cii 
careless and not free from blame, but his carelessness seems to 
have been largely due to over-confidence in his one-time friend, 
the male defendant, and it is not such as would justify the Court 
in refusing him relief from an injustice.

In my opinion the appeal should be allowed and the plain­
tiff granted specific performance, with costs of trial and of 
appeal.

On equal division of Court appad dismissal.

DORCHESTER ELECTRIC CO. (defendant, appellanti v. ROY (plaintiff, 
respondent and cross-appellant i.

<Jucher hi mi's Itcnch. Trrnhnlmr, l.urmi»''. i'rosn, Carroll ami (Irrvais, ./•/ 
April 1013.

Eminent dom ain ( § 111 C 1 —144 ) —Hights and n m< dies 
Compensation for riparian rights — When common law rt vied g 
not superseded.]- Appeal and cross-a] in an action by Roy 
to recover damages for the flooding of a flour-mill and machinery 
by the electric company in carrying out the latter's statutory 
powers under R.S.Q. 190!), art. 7295.

The Court on the appeal held that its the electric company 
had not commenced proceedings for settling the amount of 
damages under art. 7296, R.S.Q. 1909, with the injured party 
before the latter hud commenced his action, the latter on service 
of same gave the an acquired right to proceed by
common law action, so that it was too late thereafter for the 
defendant company to resort to expertise proceedings under 
the statute; and this notwithstanding that art. 7296 declares 
that “such damages shall be ascertained by experts to he ap­
pointed by the parties interested, in the ordinary manner."

Cross, J. Art. 7295 renders lawful a thing, which but for 
that enactment, would be a tort, but, while that is done, the 
Act, at the same time, preserves, to the injured party, a re­
course in damages, and art. 7296, in fact, contemplates the 
ease of the works having been completed, and being made liable
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QOE to demolition, if tin* indemnity be not paid within six months
K l{ after the award or “report.”
1913 Speaking for myself only, 1 would say that it follows that

the party exercising the statutory power may. in cases to which 
these articles apply, resort to the statutory expertise, even 
after construction of the works, if he does so in time sufficient. 
In such cases, it can In* said, as was said in Joins v. Statist*ad 
If. Co., 8 Moore IM’.X.H. 312, that it is not a reasonable con­
struction of the statute to imply, as a condition precedent, that 
compensation must be paid for such consequential injuries, be­
fore doing the work.

As opinion has been expressed, in general terms, to the 
effect that, when a mere right of servitude is to he exercised 
and no land is actually taken, there is not the same necessity 
for precedent notice and tender of compensation. Tripps Com­
pensation, 5th ed., 87, I would say that the question in each ease, 
would lie one of statutory construction. Now the decisions 
cited for the plaintiff, and others which might have been cited 
to the same effect, are decisions in eases where tin* defendants 
sought to resist common law actions in damages, by merely cit­
ing the statute, and sometimes, as in (/air v. Hunan, 44 Can. 
8.C.R. 305, without even having pleaded it. In not one of them, 
so far as 1 Jjave been able to ascertain, could the defendant 
plead or prove that, before action brought, he had commenced 
proceedings to have the amount of the damages ascertained by 
experts in the statutory mode. I, therefore, say nothing to 
question the accuracy of the conclusion arrived at in those 
cases, though some of the reasons which appear in the reports 
o*‘ them, may not be such as will stand scrutiny. In Joins v. 
Fisher, 17 Can. 8.C.K. 515, it was said at 525: It must be under­
stood that we express no opinion as to whether, in a proper 
ease, the right of action is taken away, or not. by that statutory 
enactment.

In the view which 1 take of the matter, the question, thus 
left open, limits itself to the inquiry whether, or not, the com­
mon law right of action is superseded, or rather suspended, 
when the adverse party has, before being sued, commenced 
proceedings upon the expertise. I consider, speaking for my­
self. that in a esse to which arts. 7295 and 7296 R.S.tj. apply, it 
is open tc either party to commence proeeedings to have the 
amount of the damages ascertained by experts. I consider 
that if either party has timeously commenced such proceedings 
it is not within the right of a law Court to deprive that party 
of the benefit or result of such proceedings, liera use of the other 
party having afterwards commenced an action in damages.

Taschereau d* Co., for appellant.
Pelletier d‘ Co., for respondent.
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Re S. E. WALKER CO., Ltd.
A IIm i la Supreme Court, Heck, ./. 1, 1013.

1. ( OKI'OKAIÏONN ANII CIIMI'AXIK.M (|YIF2—337 1—WlMIIMi I I*— I'SKtKB-
KXCK—WauKM—SAI.KHMAX Ad I XU AH HM'HM AMY.

A Hiili-Hiniui fur a co in Deny i* entitled in n preference under «ee. 10 
of eh. Ml of the N.W.T. Ordinance* ( Alt*. 1011). in h winding up 
priH-mling under tlint ordinance, nolwithutnnding lie nl*o acted hh 
Mvretarv of the company, where the gmiler |mrti«ui of hi* nervier* 
wen* performeil in the former eipaeitv.

2. VoMIHMATIOXS AXII (IlMI'AXIKH I g IV F 2—337 )—Wl XIUM. I I' I'KI.H K
kxvkh—Sai.ahy—Maxauixi. iiimmiok.

The managing director of a company who al*o acted a* a »ale*man, 
i« not entithil to a preference under *ee. Ill of eh. Ill of X.W.T, 
Ordinance* (Alta. 1011), in a winding up proemling. where il i* im 
po—ilde to determine what |Hirlion of hi* «alary, which wa* entire, 
wa* for hi* nerviee* a* *ale«man.

| He Xetranaper Pnynutut y Syndicate l.id., | looo) 2 l h. .‘t 10. *|H'.'i 
ally referred to.)

Tills In hii H|i)ili(Nition in h winding-up matter on originating 
summons to determine whether S. K. Walker and II. S. Moir 
or either of them an- entitled, under nee. 10 of the Companies 
Winding-up Ordinance, HUM, | N.W.T. Ord. Alta. 1011, eh. 
Ill 1 to have their claims for wages or salary for three months 
paid to them in priority to the general creditors.

Dickey, Wilson d* Hury, for liquidator.
IV. (I. Harrison, for applicants.

Buck, J. :—I must determine th* ‘acts on the affidavits. 
Moir was not a director. He acted secretary, lie was not 
formally or regularly, though probably effectively appointed. 
He was a salesman. It was in this latter capacity that the greater 
part of his services were rendered. His salary. $‘lll a week, 
equivalent to ^1,06(1 a year, would seem to indicate this. Kven 
as secretary, no doubt, his claim would be a preferred one. 1 
allow his claim.

Walker was a director. He was also manager. That is. he 
was managing director. His salary was $2.<HHI a year. Though 
he was also a salesman, I do not think it possible to apportion 
his salary, which was an entire one, so as to allot a certain por­
tion as compensation for his services as salesman. I think his 
salary must lie looked u|niii as one for his position as managing 
director, and the work of making sales as a part of his duties as 
managing director. The case of Ht Sncspaptr Droprutary 
Syndicate Ltd., 2 ('ll. .1411. divides. 1 think rightly, that
a managing director is not entitled to rank as a privileged cre­
ditor under the corresponding section of the Knglislt Bank­
ruptcy Act. I therefore disallow his claim. The applicant, the 
liquidator, will have his costs out of the estate. So will Moir. 
There will Is* no costs to or against Walker.

Order accordingly.

ALTA.

R.C.
1913

Statement

m—12 nus.
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WILLIAMS v. BRITISH COLUMBIA ELECTRIC R. CO.

(Decision No. 3.)

llrUinli Columbia Court of Appeal, Macilonald, ('/.I., Irving, Marlin, ami 
tSalliher, JJ.A. July 22, 1913.

1. (AKKIKKS (#IMJ2—131)—l.XJVKY TO l-AHSKXUKH—ItllUXO OX 8TKI» Oh 
CAK—I’KHM ISSloN OK IIKKKXDAXT—NkOMOKXT OPTKATlOX OK I'AH.

An intvihling |ianwnger muy recover for injuries wuntnined tlirough 
the nvgligiMit operation of a crowded car, notwithstanding the fact 
that he wax riding on the ttep of the car, where xueh was a practice 
coiimionly permitted by the. company.

[ William* v. Hrilinh Columbia Electric If. Co., 7 D.L.R. 439. 
allirmed. |

The plaintiff was injuml while standing on the lower step 
of a crowded street ear which collided with another car while 
backing up in response to a signal front the conductor. The 
defendant appealed from the judgment of Murphy, J., William< 
v. B.(\ Electric H. Co., 7 D.L.R. 4Ô9, in favour of the plaintiff. 

The appeal waa dismissed.
L. G. I. K.C., and Duncan, for the defendant, ap

pellant.
W. A. Macdonald, for the plaintiff, respondent.

Macdonald, C.J.A. :—There is evidence that the appellants 
habitually allowed persona to ride on the steps of their cars as 
passengers. The respondent was a passenger on the step of tli 
car at the time of the accident. Both parties were breaking < 
city by-law, the one in ruling there, the other in allowing him 
to do so. It was not a safe place to ride, and 1 think the re 
spondent was negligent in so riding, but the ultimate negligence 
was that of the appellants' servants. Had they exercised n-i 
sonahle care in the operation which they were performing in 
backing the car, the accident could not have happened. The 
facts of the case bring it within Davies v. Mann, 10 M. & W. .*>4'- 

I would dismiss the appeal.

Irving, J.A.:—In this case 1 think there was evidence to 
support the finding of the jury that the plaintiff was a pas­
senger. In tny opinion the fact that the plaintiff got on lin­
ear while it was in motion does not prevent him from being .« 
passenger, particularly in view of the fact that he held a com­
mutation ticket. Having regard to the crowded state of the n ir 
platform, a fact of which the conductor was fully aware, and 
also of the fact that the car was being backed on its wrong side, 
in my opinion the conductor might reasonably have anticipated 
harm arising from the over-crowded condition of the car unless 
he took steps to clear the platform, or clear the steps on the side 
of the platform upon which steps the plaiutiff was standing.

I do not think we should interfere in this case.

9180
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Martin, J.A.:—After carefully reailing all .........valence in B.C.
this case ill addition to that which was cited to us, I have come
to the conclusion that there is ample evidence to support the ,9,3

findings of the jury and that the answer to the fifth ipieslion,-----
when read in relation to the facts, is sufficient to sustain the vcr- "'""ami 
diet, despite the finding of contributory negligence. As was Ilk in* II
remarked by .Mr. Justice Uarroiv in llnrl v. Toronto It. Co, 
U.L.R. 121, at 124:—

S I'OI.I 'Mill A
Ki m trig

1:. « o.
Vmler the eirciimwtsiice* where much ilejiemU u|><>n the actual fact* —— 

nut much a»*i*tance can be gut . . . frum ilccitlcil ca*e*. Mertln'J,A*

and I shall content myself by saying that to hack up the car in 
tmeh a congested place of traffic, where there was admittedly (p.
38) “a continuous stream of ears on both the tracks” in qnes- 
tion, was a highly dangerous thing to do, and. therefore, re­
quired a corresponding degree of care. But the conductor (who 
had gone on ahead to attend to the switch) admits (p. 78) that 
lie did not even take the obvious precaution of taking one or 
two steps to the side of the ear to inform himself as to passengers 
on the steps, who. in view of the long standing state of affairs, 
abundantly proved, must have been expected to Is* there at that 
time of day. hut climbed into the car through the end window 
of the vestibule (owing to its congested condition) and there­
upon in that state of almost wilful, and certainly reckless ignor­
ance. gave the * to hack up. No more in my opinion need 
he said, except that the appeal should he dismissed.

(IALUM*, J.A. (dissenting) :—I adhere to the opinion i ex- osim.ir.j.a. 
pressed at the hearing of this ease, and would allow the appeal, ,dlwntl"«,

The plaintiff jumped on the rear steps of the defendants’ ear 
which was crowded, not at any regular stopping place, hut while 
the car was in motion and was there without the knowledge or 
consent of the defendants. Neither can it In* said he got on at 
the invitation of the defendants, as his act in getting on the car 
was in violation of the rules of the company. It is true that 
passengers although not desired to do so, in fact requested not 
to do so. were allowed by the company to ride on the rear vesti­
bule and steps of the car. and had this man got on while the car 
was stopped and while the conductor could have had an oppor* 
tunity of putting him off. if the steps were too crowded, it may 
In* he would he entitled to recover, hut he jumped on these steps 
while the car was in motion lN*twecn two points, and was there hv 
his own wrongful act, without the knowledge of the defendants, 
and I do not think that what transpired later in shunting the 
car under the circumstances of this ease gives him a right to 
recover.

Appeal ilismissi <1. Gau.iiikr, J.A.. ilium utim/.

6
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PERRAULT ». RUMELY PRODUCTS CO.

Alberta Supreme Court, Berk, J. July 2ft, 1013.

1. Moitiiauk (|ll)—131—Validity—Statvtf.—Mom;auk coxtkmcoram 
Ol K WITH HI T NOT PAIT OK CONTRACT FOR SALK OK MACHINERY.

A morlgugv executed eontempuraiieously with Imt not contained in. 
viidor*ed on or annexeil to an order for machinery, although given 
to Mu^ire the payment therefor, i* not within eh. 5 of Albert a Acts of 
1010. 2nd aewtion, prohibiting ehargi* on landn contained in certain 
Instruments.

| \ ichola v. Skeilauuk (No. 2), 11 U.Llt. 100, <li*tingiii*hed. |

This is an application on originating Minutions by Perrault 
to set aside a caveat tiled upon a mortgage made by bim to tile 
Ruinely Products Co., Limited. Perrault signed an order for 
certain machinery dated May 16, 1913, the price of which was 
$500, for which a note was to be given payable—with certain 
interest—on Novemtier 1, 1913. The order retained the property 
in the machinery in the company until full payment of the pur­
chase price. The order also contained an agreement on the part 
of Perrault to give a mortgage on certain land to secure the 
purchase price, $500, and the mortgage in question was given on 
the same occasion as the order. There is no spmtie reference in 
the order to the mortgage nor in the mortgage to the order.

The application was denied.
Macliod tV (Iray, for plaintiffs.
Clarke, McCarthy, ('arson «V Mat h ml, for defendants.

Hkck, J.:—The provision in the order for the giving of the 
mortgage is undoubtedly void under eh. 5 of 1910 (Alberta . 
2nd sens., intituled An Act respecting charges upon land con­
tained in certain instruments. The question is, whether tie 
mortgage executed contemporaneously with it but not “con­
tained in or endorsed upon or annexed to” the order is r’so 
void. 1 am of opinion that it is not so. The obvious purpos of 
the Act to my mind is to put a stop to what had by experiem • 
come to lie common, namely, the procuring of signatures of per 
sons who Were more or less illiterate or uneducated or of little 
business capacity or careless in the scrutiny of what they signed 
to long and intricate orders for chattels containing provisions 
for charges upon the signatories’ land by way of security for tie 
purchase-price of the chattels liecause it was always difficult ;it 
least to establish what in many cases there swined to Is* n 
strong suspicion was the truth that the signatory had not in fact 
given his voluntary and explicit consent to the provision for 
such security. The case is different where an entirely distinct 
and separate document of security is executed and I cannot .-••• 
that the won Is of the Act cover such a case. Mr. Justice Stuart



12 D.L.R. | Vkhk.v i.t v. Hi mki.y PeumcTs Co. 773

in Nichols v. Skcdonuk (No. 2), 11 D.L.R. 199, seems to have 
expressed a different opinion, hut it does not appear to have been 
necessary for his decision which can very well he supported on 
other grounds. I must, therefore, in the present ease refuse to 
grant the application to discharge the caveat and 1 must order 
the applicant to pay the costs of the application.

ALTA.

S. C. 
1913

Perrault

Application ref usi it.
Products

Vo.

BOWLES v. CHATFIELD. MAN.
Manitoba Kina's Itnich. Trial before Mu them, VJ.K.H. •lalfi 17. 101 :t. K. 11.
1. Fraud and deceit i 6 I—1 )—Contract for tiik sale of land—Mis

REFRENE STATION H IIV VENDOR'S AOK.1T—EFFECT.
One cannot lie held liable on a contract fur the aide of land which 

he was induced to enter into by the misrepresentations of the agent 
of the vendor that the latter intended erecting a pavilion and bath-house 
on lots reserved by him. and that other lots had Ihh-ii sold to one who 
intended building a large hotel on them.

•2. Fraud and deceit (8 I—1)—Contract induced iiy fraud—Election to

in order to shew an allirmamv of a contract obtained by false repre­
sentation* it must a|>pear that the person deceived elected, after full 
knowledge of the falsity of the representations, to carry out the

1913

The statement of claim sets up an agreement in writing dated 
November 9. 1910. by defendant to purchase from plaintiff cer­
tain lots in Little Lake Manitou sub-division on tin- south shore 
of Little Manitou Lake, Saskatchewan, and plaintiff asked for 
judgment for $1,965, the amount due on the agreement. The 
statement of defence set up, that the agreement was signed on 
account of the fraud and misrepresentation of the plaintiff and 
his agent and that but for such fraud and such misrepresenta­
tion the agreement would not have been signed by the defendant.

The plaintiff or his agent represented to the defendant that 
a company, for which plaintiff was agent, would within one year 
spend $20.000 in improvements on the property and that they 
had reserved a number of lots upon which to build a pavilion and 
bath-house; that upon a lot near to or adjoining the property 
sold to the defendant a hotel should he erected anil operated ; 
further, for the purpose of inducing defendant to sign the agree­
ment plaintiff agreed that if defendant did not sell the lots 
plaintiff would re-purchase the same from defendant. The de­
fence further set up that such representations made to the 
defendant were false to the knowledge of the plaintiff and his 
agent and but for such representation defendant would not have 
signed the agreement nor would he have entered into any nego- 
t it ions for the property in question. The defendant set up that 
by reason of the fraud and misrepresentation of the plaintiff or

Statement
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MAN. his agvnt lit* was induced to pay to the plaintiff the sum of $:{()()

K. It.
1013

and he counterclaimed for that amount.
Judgment was given the defendant on his counterclaim.

Bowlkh A. K. Dysart, for the plaintiff.
A. M. S. Ross, for the defendant.

CHATHKI.D.
Mathers, C.J.K.B. :—1 find as a fact that Thus. Black, the

Mathers, C.J. plaintiff’s agent, represented to the defendant that the owner of 
the subdivision in question had reserved a number of lots, and 
that they proposed to erect thereon a pavilion and bath-houses.

1 find that the said Black also at the same time represented 
to the defendant that the proprietor of the Queen’s Hotel, Win­
nipeg, had bought lots in this subdivision for the purpose
of erecting a large hotel thereon.

I think these representations were calculated to increase sub­
stantially the apparent value of the property bought by the 
defendant. I find that these representations constituted a 
material inducement to the defendant to enter into the contract.
1 find that both representations were untrue.

Some evidence was introduced for the purpose of shewing 
that the defendant had elected to affirm the transaction ; but it 
falls short of shewing that the acts of affirmation were done 
after he had a knowledge of the false representations, and. in 
any event, the plaintiff has not pleaded that the defendant, with 
a knowledge of the misrepresentations, elected to affirm tin- 
transaction.

There will he judgment dismissing the plaintiff’s action with 
costs.

The defendant has counterclaimed for the sum of $300 paid, 
and he is entitled to be repaid this money.

There will be judgment for the defendant upon his counter­
claim for $300 and costs of counterclaim.

JmUjmcnt for defendant.

B. C. VELASKY v. WESTERN CANADA POWER CO.

C. A.
1913

Ihilish Ct luwbia Court of Appeal. Macdonald, !.. Irving, Marlin,
und llallihcr, .Id.A. April 22, 1013.

1. XEIlLItiEXCE (IK.* 1—40)—DaNUEBOVS PLACK—I.XHElTRK ELECTRIC POI K 
— IXJI HY TO SERVANT OK INDEPENDENT CONTRACTOR—LIABILITY OK 
OWNER OK POLE.

The owner of a line of pole*, some of which were insecure, v ho 
employed an independent contractor to string wire* on them, i* liable 
for an injury ttu*ta<ined by one of the latter'* nervent* by the falling 
of an insecure pole on which he was working, notwithstanding the 
contractor wa* paid to strcngtlicn all of the insecure poles; since r 
was the defendant’s duty to *ee that its poles were safely secured la- 
fore permitting the plaintiff to work them.

| Uarm g \. Hall. | 1HU!I| I Q.1S. RHfl; Valigurltr v. Franrr, 311 fan. 
KC.R. 1. and Canada Woollen Mills v. Traplin. 35 fan. SC.H. 424. 
>|M-cially referred to.]
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Appeal by the defendant from a judgment in favour of the 
plaintiff for injuries to a servant.

The appeal was dismissed on an equal division of the Court.
Sir Charles llibbcrt Tupper, K.C., for appellant, defendant.
D. McDonald Mowat, for respondent, plaintiff.

Macdonald, C.J.A.:—The facts of this case are very simple. 
The defendants had erected a line of poles upon which they in­
tended to string their electric wires, Before the time arrived 
for stringing the wires some of the poles had become insecure 
by reason of the action of water or otherwise. They made a 
contract with one Lockwood to make these poles secure, and to 
string the wires. It was conceded by respondents’ counsel that 
Lockwood was an independent contractor. The plaintiff was em­
ployed by Lockwood in stringing wires on said poles, and after 
climbing one of them it fell, causing tin* injuries for which this 
action was brought. This was one of the poles which should have 
been made secure by Lockwood before attempting to string the 
wires. Instead of suing his employer. Lockwood, the plaintiff 
brought this action against the defendant company, and the jury 
found a verdict in his favour. The evidence discloses the fact that 
Lockwood was an experienced and competent man in the work 
which the defendant contracted with him to do.

In these circumstances 1 am of opinion that the plaintiff had 
no cause of action against the defendants. The evolution of the 
law on the question of liability where a contractor is < ed 
is traced by Mr. Beven in his work on Negligence, 3rd ed., pp. 
:>!'7 to 607.

The respondents rely upon Heaven v. Pender, 11 tj.B.I). 
503; Marney V. Scott. 11899] 1 (j.B. 980: and Penny v. Wimble- 
don, 11899] 2 tj.B. 72; but I think all those cases are distinguish­
able from the case at bar. Here the negligence was Lockwood's 
and unless the law is that the defendant owes a duty to Lock- 
wood’s employees to see that Lockwood does his duty towards 
them, then the plaintiff cannot succeed. The question may not 
be quite free from doubt, but I think 1 should be going beyond 
the authorities if I were to hold that, except where the duty is 
statutory or of the class specially owed to the public, or by occu­
piers of property to persons coming there by invitation, or on 
business, a corporation letting work of the nature in question 
to a competent contractor, had failed in its duty to the contrac­
tor’s servants when having ascertained the defects it did no 
more than to employ that contractor to remedy them.

I would allow the appeal and dismiss the action.

B. C.

C. A.
1013

Western 

Power Co.

MnriliiniiM, 
CM A.

Irving, J.A. :—The plaintiff, who was in the employ of one 
Lockwood, sustained injuries when acting as an employee of

59
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B. C. Lockwood, brought this action against the Power Company, be­
cTÂ
1013

cause he sustained the injuries in consequence of one of their 
poles—which he had ascended for the purpose of stringing wires

Vklarky
thereon—falling with him.

Lockwood was an independent contractor employed by the
Western 
Canada 

Power Co.

defendants to erect, and strengthen a certain line of power poles, 
many of which were known to 1hi undermined by water. He
wits also to string them with wires.

The operations were being carried on by Lockwood. The 
pole in question had not been strengthened by the erecting gang 
before the plaintiff ascended it for the purpose of attaching 
to its cross arms the wires.

Having regard to the circumstances of this accident, I do 
not think the plaintiff lias a cause of action against the defend­
ants. There was no contractual relation between him and them. 
They owed him no duty to warn him, or to see that the poles 
were firmly erected, la-fore he ascended to string the wires.

Then- is a duty imposed by law on the occupiers of build 
ings and structures intended for human use or occupation, 
but the extent of that duty varies very much. It may vary with 
regard to the class of structure or with regard to the persons to 
whom it (the duty) is owed. In certain cases the occupier can­
not discharge himself by employing an independent contractor 
for the maintenance and repair of the structure, however cart­
ful he may In* in the selection of that contractor. To an action 
by a passerby—one of the public—who hail sustained injuries 
by one of these poles falling upon him, it would In- no answer to 
say: “1 had selected a very careful competent contractor." 
Kirk v. Citu of Toronto, 8 O.L.R. 730, illustrates that line of 
law very well, but the plaintiff in this case was not a passerby. 
He was employed by Lockwood, who had contracted to erect and 
to wire the poles. As a general rule, the master's duty to bis 
servant, which duty is independent of contract, is the same as 
that owed by an occupier of property towards any mendier of 
the public coming, by invitation on bis premises on business of 
common interest, except in so far as the contract of hiring and 
service implies a special acceptance of risk. Fellow servants 
of his—possibly in a different department—had lieen guilty of 
negligence and be, therefore, could not succeed in an action 
against Lockwood his employer.

Mr. Mowat's contention is that there was an absolute duty 
on the defendants to the plaintiff. What duty! To warn him 
that the gang which ought to precede him and make the pole 
firm, had not done so: hulmnanr v. Danns (1866), L.R. 1 
('.I*. 274, is pressed too far. The duty is to warn against unusual 
danger, set- the summing up of Erie, C.J., and observe that tb
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measure of liability was discussed only incidentally. The chief 
point under discussion was as to the plaintiff being a licensee.

I have read all the eases to which Mr. Mowat has referred us. 
I cannot agree that there was any alwolutc duty on the de­
fendants which would prevent the operation of the rule of com­
mon employment, if that rule were applicable. Most of the 
cases cited turn on the duty of the occupier of premises, or on 
nuisance to the public, but I do not think they are applicable 
to this case, because the persons in possession of this structure, 
if it can In- regarded as a structure, were at the time of the 
accident not the defendant», hut Lockwood, the contractor. The 
basis of the duty to take can* is founded on the theory that there 
is an invitation, express or implied, or holding out that the place 
is wife. Ilow can there 1m* any such holding out to a workman 
in the t of the contractor who had to make the place safe:
or how can the workman who has received an express invitation 
from Lockwood attribute any representation to tin* defendants!

The case of Murray v. Currie (1870), L.R. 6 C.P. 24, seems 
to me in point. There Kennedy had a special contract, employ­
ing plaintiff and one Davis ami several other men, and doing the 
woi wedoring for the defendant, but quite independently
of the defendant. Davis was negligent, ami in consequence 
plaintiff was injured. Plaintiff got a verdict, but was not 
allowed to hold it. Willes, J., at p. 27, said :—

1 a|f|irvhvml it to lie it clear rule, m ascertaining wlm is liable for the 
act of a wrong-iloer, that you must look to the wrongdoer him-elf (ef. 
Le*'» v. Dunkcrly Un*»., 11911] A.C. at p. Hi or to the first person in the 
ascending line who is the employer ami has control of the work. You 
cannot go further hack ami make the employer of that person liable.

1 would allow the appeal.

B. C.
C. A. 
1913

Yki.ahky 

Wkntkrn 

I'oWKR Co.

Martin, J.A.:—A contractor erected for the defendant a Mer,m. j.a. 
line of poh*s on a rural highway, and a few months afterwards 
the same contractor agreed with the said defendant to string 
wires on the same poles to complete the line. Wrv shortly 
thereafter it was discovered by the defendant that some of the 
poles were in an unsteady and unsafe condition, so the contract 
was expanded and its price increased to include the strenthening 
of such poles, the work to be done concurrently—as the super­
intendent of the company puts it (p. 96) :—

I instructed Iiockwood (the contractor) to go out there end string 
tlie wires and while stringing the wires to put the poles in g<s»d shape.
I also instructed Canrpsie (the line foreman) to make sure that the jades 
were in good shajie.

This contract was made about a week before the accident, 
and (’ampsie pointed out to the contractor the poles that re­
quired strengthening. The plaintiff is a lineman, and suffered

59
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serious injury by one of said unsafe poles falling when he was 
on it engaged in stringing wires. There is no evidence of the 
steps, if any, taken by the contractor to make the poles safe, 
and the plaintiff swears positively that he got no such instruc­
tions. At the same time he admitted that if he thought a pole 
was unsafe it was always his duty to guy it before climbing it, 
but that he had no such suspicion in this instance; and the cir­
cumstances of the case were such on the evidence that the jury 
were fully entitled to find as they did that the plaintiff was not 
guilty of contributory negligence; the evidence of the witness 
Hogarth in particular as to the pole standing in a four foot 
crust of earth which, however, had become undermined by 
water, is in his favour. It is urged that as the defendant em­
ployed an independent contractor, admittedly competent, to 
make the poles safe as well as string the wires, it is relieved from 
liability. Hut after considering carefully many authorities, 1 
am of the opinion that it cannot escape, and is liable on the prin­
ciple laid down in Marncy v. Hcott, [1899] 1 Q.B.I). 98K, which 
not only has never been questioned, but is cited with approval in 
Valiquette v. Fraser (1907), 39 Can. S.C.R. 1 at 3-4, and is the 
nearest English case to the one at bar that I have been able 
to find. It is said, pp. 989-90, by Bigham, J. ;—

1 think that a man who intend* that other* shall come upon property 
of which lie i* the occupier for purpose* of work or business in which lie 
ia interested, owe* a duty to those who do wo come to use reasonable care 
to see that tlie property and tlie appliances upon it which it i* intended 
shall lie used in the work are fit for the purpose to which they are to Is- 
put, and he doe# not discharge this duty by merely contracting with com­
petent people to do the work for him. If the parties with whom he 4» 
contract# fail to use reasonable care and damage results, the occupier still 
remains liable. I think that this i* the true effect of the cases which 
were cited to me in argument.

Sec also p. 992, for the adoption of the rule in Pollock on 
Torts, 5th cd., p. 477, also approved in Valû/ucttc v. Fraser, p. 
4. That was a case of the charterer of a ship being hold re­
sponsible to one of the servants of a stevedore (the contractor to 
load the ship) who was injured by a defective ladder leading 
into the hold, and though there was no question of the employ­
ment of a competent person to inspect, yet the decision is apart 
from the line of eases relating to injuries caused to the public 
by the carrying out of works on a highway, wherein it is settled 
that the owner cannot escape liability by the employment of a 
competent contractor, such as Tarry v. Ashton, 1 Q.B.I). 314; 
llardaker v. Idle District Council, (1896] 1 Q.B. 335; Fenny v. 
Wimbledon Urban District Council, |1899] 2 Q.B. 72; Holliday 
v. Xatiinial Telephone Co., 11899] 2 Q.B. 392 ; and Kirk v. City of 
Toronto, 8 O.L.R. 730. Here, the defendant’s property—the

B. C.

C. A. 
1913

Vela sky

Western 
Canada 

Power Co.

Martin, J.A.
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pole line—was to its knowledge in a very dangerous state for 
anyone to string wires on. and it was its duty to gee that no 
one was allowed to climb up on its poles for that purpose till 
the line had been made safe, and it is not a ease where the liabil­
ity could he avoided by attempting to delegate the duty to an­
other however competent. In circumstances of this class the 
owner, if he lets a contract to make the premises safe, must 
also see that it is carried out. The cases of Valit/uette v. Front r, 
supra, and Canada Woollen Mills v. Traplin (1904), 35 Can. 
S.C.R. 41*4, directly support this view, particularly the latter at 
pp. 430-6 wherein the distinction that applies to defective 
premises is explained. And the same distinction is pointed out 
in Ainslit Mining Co. v. McDougall (1909), 42 Can. S.C.R. 420, 
at 422-3.

With respect to the objection taken to the learned .lodge's 
charge, it is sufficient to say that if I am right in the view I 
have taken it is substantially correct.

As to the fact that the jury did not answer the f|Uestion on 
volcns, the answer is that while the learned Judge did submit 
questions to them, he did so in such a way (very regrettably I 
think, with all respect, in view of the opinion expressed repeat­
edly by this Court as to his duty in negligence cases, the proper 
discharge of which is of great assistanee to us in case of an 
appeal) and they consequently returned a general verdict (apart 
from answering five of his questions) as follows: “Verdict is 
declared in favour of the plaintif!' for $3,200,” which is sufficient 
on the evidence. I remark that the learned Judge was in error 
in saying, pp. 108-9, that the question he submitted thus: “Did 
the plaintiff voluntarily assume the risk?” was “the usual 
miens question” and “embodies the doctrine of volt ns.*' The 
full and proper form of question on that point is to he found in 
Wood v. ('an. I'm. /i*. Co. (1899), 0 B.C.R. 561, 30 Can. S.C.R. 
110.

I refer to the similar case of Slatt r v. Vancouver Court r Co., 
in which we are delivering judgment to-day ami the author­
ities there cited.

The appeal should, in my opinion, be dismissed.
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(Ialliheb, J.A. :—If the defendants are liable in law. I think «aiiihrr. j.a. 
the jury’s finding of fact cannot be assailed. I think we must 
regard these poles upon which defendant’s wires are to be 
strung as a structure. The defendants say : we are not liable be­
cause we employed or rather contracted with Lockwood, a com­
petent man, for whom the plaintiff worked, to string the wires 
on the poles which included the one that fell with ami injured 
the plaintiff. In going over the line with Loekwood previous to 
the stringing of wires, Cainpsie, a foreman of the defendants.
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B c says several of the poles which had been erected some time 
cTa. previous were not secure, and instead of fixing them himself, 
1913 he made a verbal contract with Lockwood to do so. It does not 

VkTasky aPI>4*ar from the evidence that these poles were fixed by Loek- 
r wood. It was the duty of the company in providing a structure 

Western upon which workmen would have to go, and which structure 
Poweii'Vo they themselves knew to be defective, to see that the structure

---- was put in a fit and proper condition, and they cannot free them*
Oeiiiiirr, j.a. S0|Vt*s by delegating that duty to another. I regard the plaintiff 

as lieing there at the invitation of the defendants within the 
meaning of the decision in Manu y v. Scott, [1899] 1 Q.B. 986. 
It is quite a different case from that where a company provides 
fit and proper plant and machinery and then employs competent 
foremen to run it. Here the plant or structure itself is defective.

I would dismiss the appeal.

Appeal dismissed on equal division of Court.

ALTA. , REX v. PELKEY.

S. 0. Alberta Supreme Court, Harvey, CJ. June 23, 1913.
191.1 | Prize fighting (| I—2)—What constitutes—Prize or reward.

An encounter of the nature of a fight, with fi*t* or han't*, between 
two |H*r*on* who have met for »uch purpose by previou* arrangement i< 
a “prize tight" umlcr Cr. (’«ale 1906, eec. 105. within the *tatutory «le 
finition of the phra*e “prise fight" contained in Cr. Code 1900. see. _* 
(31), if the rnnte*t be one in whieh each strive* to overcome or con­
quer the other, although there is no prize offered to the victor. 
( Dictum per Harvey, C..Î. )

[l(. v. W'ihlfotg. 17 Can. Cr. Ca*. 251; It. v. Fitzgerald, 19 Can. 
Cr. Ca*. 115; mil Steele v. Maber, 0 Can. Cr. Cas. 440. referred to.)

2. Homicide <| I—0) —While engaoed in unlawful act—Prize fioht or
BOXING CONTEST—DEATH OF CONTESTANT IN RING—CHARGE OF 
MANHI.AUUIITIR.

On a trial for manslaughter again*! one of the contestant* in a %-• 
called boxing eontist in respect of the death of the other contestant 
in the ring following a knock out blow, the jury in considering whether 
the contest wa* one prohibited bv the provision* of the Criminal Code 
a* to prize light*, may ta* into consideration the weight of the 
glove* a* I'earing on the intention that the light should terminate l.v 
one or the other being incapacitated, although limited to ten round-. 
(Dictum per Harvey. C.J.)

statement Trial for manslaughter.
Janus Short, K.C., for the Crown.
A. L. Smith, for Pelkey.
The following is a portion of the charge of the Chief Justice 

of Alberta, given to the jury on a trial for manslaughter on the 
death of the other contestant in a pre-arranged fight during the 
progress of the bout.

The respondent was found not guilty.
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Harvey, C.J. :—A prize fight is defined by the Criminal Code 
(see. 2(31)) as “an encounter or fight with fists or hands be­
tween two persons who have met for such purpose by previous 
arrangement made by or for them.”

It is somewhat singular that though this definition has been 
a part of our law since 1881 I have not been able to find any re­
ported decision in which it has l»een considered by a Superior 
Court; the only reported cases of which I have found any record 
have occurred within the last 13 years and are decisions, one of a 
District Magistrate of (Quebec (Stcclc v. Mabcr, G Can. Cr. Cas. 
446) in which he found the act complained of a “prize tight” 
and the others of County Court Judg<*s, of St, John, N.B. (It. v. 
Littlejohn, 8 Can. Cr. ('as. 212), Hamilton, Ont. (If. v. Wild- 
fong, 17 Can. Cr. Cas. 251), and Toronto, Ont. (A*, v. Fitzgirald, 
l!l Can. Cr. Cas. 145 j, in all of which convictions made by the 
police magistrates were set aside.

While I express no opinion as to the correctness of the deci­
sions in any of these cases on the facts that existed, I am unable 
after the most careful consideration to accept all of the general 
propositions in these cases.

I agree with them that the presence or aksence of a prize 
which is suggested by the name has no significance whatever. 
There is nothing suggesting a prize in the definition, and section 
108 makes it abundantly clear that the alwenee of a prize cannot 
affect the character or legal consequences of the fight, unless it is 
accompanied by the fact that the tight is the result of a quarrel 
or dispute in which case it is none the less a prize fight and il­
legal, but the punishment may be made lighter or even dispensed 
with. Such a fight as suggested by section 108, viz. : one the 
result of a quarrel and which is not for a prize or money is not 
such a fight as we think of at all ns included in the ordinary 
meaning of the term “prize fight,” hut as it is included under 
our Code, it is apparent that the definition of “prize tight” is in­
tended to comprise more than is ordinarily understood by the 
term instead of less as apparently considered in the last reported 
case where the learned Judge in effect holds that our definition 
means that a prize 'tight is a prize fight as theretofore known 
subject to the limitation and qualification of the rest of the de­
finition.

The definition of prize fighting at common law as given by the 
cases referred to appears to me to be more restricted than the 
authorities warrant. It appears to he taken from a case decided 
in 1878 in England (/»\ v. Orton, 14 Cox Cr. Cas. 226), in which 
a Court of Judges held that on the facts of that case the charge 
to the jury was correct in which the Judge said, that 
If it were a mere exhibition of wkill in s|»urring it wan lawful, but if the 
parties met intending to fight till one gave in from exhaustion or injury
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received, it wan a breach of the law ami a prize fight whether the com­
batants fought III gloves or not.

Now it «eeniM apparent that whh not intended ns a comprehen­
sive definition of n prize fight, hut simply an indication of what, 
on the facta of that ease, it was necessary for the jury to consider. 
It is quite apparent also from the fact that the two alternatives 
suggested do not cover the whole field.

In a later ease in 1881, K. v. Coney, 15 Cox C.C. 4fi, 51 L.J. 
M.C. (if), the facts as stated in the report of the judgment which 
are, therefore, apparently all that were considered material were 
that two men at the close of the Ascot races engaged in a fight 
near the road, that a ring was formed with posts and ropes, that 
they took off their coats and waistcoats and went into the ring 
and fought for a considerable time in the presence of a consider­
able number of people.

The question for consideration there was whether three per­
sons who were passing and, attracted hy the crowd, had gone to 
see what was going on and were looking on were liable as part ici 
pants. The eleven Judges by a majority of eight to three held 
that they were not necessarily liable, it for the jury to
say whether they were in fact aiding or nlietting the fight, but 
it was necessary to determine first that the fight itself was illegal 
With only one exception the Judges were agreed that this was a 
prize fight, though there is no suggestion that the fight was pn- 
arranged or that the participants had fought or intended to fight 
till one was exhavsted. One of the ~ *s, the author of a
standard treatise on the criminal law (Stephen, J.. at p. 7J) said

The injuries given and received in prize fights are injuriiius to tho 
public both because it in against the publie interest that the lives and the 
hen 11 li of the combatants should lie endangered hy blown, and lievnuse prize 
lights are disorderly exhibitions and mi sell ie vous on many obvious ground- 

Another Judge (Cane, J., p. 68) said:—
The true view is, I think, that a blow struck in anger, or which ii 

likely or is intended to do cor|H>ru! hurt, is an assault, hut that a blow 
struck in sport and not likely or intended to cause bodily Inrin in not an

Russell in his comprehensive work on Crimes, says, 7th ml, p. 
785:—

Prize fighting, publie Isixing matches or any other sports of a similar 
kind, which are exhibited for lucre, and tend to encourage idleness by 
drawing together a numlier of disorderly people, have lieen consider.d 
unlawful. For in these eases the intention of the parties is not innocent 
in itself, each being careless of what hurt may lie given, provided that the 
promised reward of applause Is* obtained ; and meetings of this kind ha'<- 
also a strong tendency to cause a breach of the peace. Therefore, where 
the prisoner hud killed his opponent in a boxing match, it was he'd that 
he was guilty of manslaughter; though he had I wen challenged to light

9

8
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hv hi* e«lv<-r-ary fV>r a |iubli<- trial of -kill in l-ixing, and wa* alto urgisl 
to «‘iigagi* by taunt*; and tin* on-anion wa* -utbb-n.

Prize-fight* are altogether illegal; a* illegal a* duel* with deadly 
weapon*, and it i* not ivaterial which party -trike* the lir*t blow. . . . 
Sueh *|Mirt* and exervi*en a* tend to give wtrength, aetivity, a ml -kill in 
the u*e of arm*, ami aie entered into a* private reereationa among*t 
friend* without any intention to eau*e bodily harm, *tn-h a* playing at 
emlgel*. or foil*, or -purring with glove*, wn-*tling by eonnent, or fiMitliall 
are tleemnl lawful ; ami if either parly happen* a evident ally to be k il Ini 
in «Hell -port*, it i* exeti-ahle hoinieitle by ini-adventure.

Though it cannot In- -aid that -iivli -port- are -r free from
danger, yet they are very rarely attended with fatal mii*eqiieiire*. and 
eaeli party ha- friendly warning to In- on hi*

lie notes that there it re to In- excepted «purring matches with 
proper glovtst ami fairly to he conducted.

The evidence in thi« ease gives some indication of wind is 
considered “sparring,” for the witnesses speak of the opening of 
this contest as more like “sparring.” or feinting than boxing, 
and the Century Dictionary defines the verb “spar” as meaning 
“to make the motions of attack and defence with the arms and 
closed fists; use the hands in or as if in Imxing either with or 
wit hold imxing gloves.”

It is stated in the Kn Ktieyeloptvdia of Law (vol. 2. p.
:W5), “That the line between unlawful and lawful contests of 
this kind is fine.”

You will probably have gathered from wlmt I have said that 
the Knglish law on this point is to he ascertained from an ex­
amination of the eases, there I icing no statutory definitions. That 
was the state of our law when the statute was passed in IHH| de­
fining prize fighting and fixing penalties in respect of il. The 
purpose of the definition was, of course, to make definite what 
was , which is another way of saying “to define.” By
the same Act provisions were made for preventing a contem­
plated prize fight. It seems apparent, therefore, that it must 
have IsH-n intended to render it possible to determine whether a 
proposal contest was to Is* a prize fight without the mss-ssity of 
referring to the actual conduct of it.

The difficulty in construing the definition appears to Is- in 
the words “encounter or light.” I am of opinion that they do 
not mean “either an encounter or a tight,” but rallier “an en­
counter of the nature of a light or that could Is* designated as a 
light.” I take it that the word fight is here nstsi with 
ary meaning, which is hard to define in simpler terms. You pro­
bably understand it quite as well as I do, or as I could explain 
it. It suggests to me a contest or struggle in which one strives 
to overcome or conquer the other. It is not an uncommon use 
of the word to speak of a fight Is-tween two Isiys to see which will 
In- ahead of the other in his class. But in the present ease, the
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include what was theretofore known as a prize tight between 
pugilists, as also a tight arranged between persons who are not

Rex
pugilists, but would not include lioxing when it is carried on as 
an exemplification of what has been called the “manly art of 
self-defence,” though it might, if the contest were typical of

H» my, C.J. what might lie designated as the brutal science of attack. It ap­
pears that if the purpose is an exhibition of sparring or boxing 
on its scientific side it is not within the definition and is un­
objectionable, whereas if it is a contest in which one strives to 
conquer the other by blows and has the other accompaniments, 
it Ls a prize fight within the definition, and 1 am of opinion that 
under our definition there is nothing to warrant the conclusion 
that the contest must be of such duration as to shew that the 
intention is to exhaust or wear out one or both of the combatants.

Of course, every prize tight would lie an exhibition of the 
science of boxing if between competent persons, lint the exhibi­
tion feature would, as far ils the contestants were concerned, 
be only an incident—the result of the contest being the import­
ant thing.

It is necessary then to apply the distinction to the facts of 
this case. We find that the accused ami the deceased met by 
virtue of an arrangement previously made for them for a con­
test with their fists or hands, for the fact that gloves were worn 
ns the eases point out does not prevent it from being a contest 
with the fists or hands.

The question then is, was it an “encounter or fight” as I have 
explained that term?

It is suggestt it was not lieeause a part of the arrange­
ment was that it should be for ten rounds only with no decision 
at the termination. The affair was advertised as a

lioxing. Uni ns Arena, Calgary, Saturday. Mit y 24; Second round of tin* 
Kliininat on Scrion for the World's Heavyweight I'liampioindiip. Luther 
McCarty, the World's Heavy weight Champ on v*. Arthur Pel key t of Cal­
gary. claimant of World's (liampiotndiip; la round* 
indicating that the World’s Championship was at stake. One of 
the contestants was described as the World’s Heavyweight Cham­
pion, and the fair inference to lie drawn from the notice is that 
the winner would carry that title. It was so well advertised that 
there were 11,000 people present and $8,400 was paid in admis­
sions. The ring was prepared in the same manner and in other 
respects the contest was conducted, as far as it went, in the same 
way ns many other contests in which the deceased had taken pvrt 
with some possible slight modifications.

Except for the number of rounds the matter of decisions and 
the weight of the gloves the evidence seems to indicate that the 
contest was to In* conducted according to the same rules as the

55
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liglit between Johnson an<l Jeffrie*, which is stated to have been 
a prize tight and held in the only one of the I’nited States which 
then permitted prize* lights and in which, one of the questions 
and answers suggest*, there was much brutality. The manager 
of the deceased seemed to consider that the only difference be­
tween such a contest as this and a prize tight was that there was 
no prize or money dependent upon the outcome of this. This, 
of course, is unimportant under our law. Mr. Smith, the referee, 
a recognised «porting authority, who states that he has acted as 
referee at more than 100 contests says he has been trying for 25 
years to find out what the difference between a prize tight and 
a boxing match is.

They both appear to have in mind such a contest as took place 
here, and there seems little room for doubt that they know prize 
tights. Their evidence is, therefore, important in this connec­
tion to enable you to determine whether there is any essential 
difference 'between this contest and a prize light, for. if there is 
not, it is a prize fight.

You are entitled to consider the weight of the gloves to deter­
mine what the intention of the parties was, hut if you are satisfied 
on the evidence that the inti was to tight a I have ex­
plained, the size or weight of tin* gloves hears no significance. 
The fact that it was for 10 rounds only without a decision is also 
to he considered hv you in considering whether it was a mere 
scientific exhibition, hut you must take this in conjunction with 
the advertisements and other facts. The advertisement suggests 
that one of them will carry away the title of champion. Now, 
how was that to Ik* accomplished on the part of the one who did 
not have it except by defeating tin* one who held it ? The evi­
dence shews that when the deceased fell, the referee counted 10 
ami then indicated that his opponent had Itecome the winner by 
virtue of a rule w" ‘ d for just such a consequence.

It is suggeste<I that a man would not become exhausted in 10 
rounds and that, therefore, one of the elements necessary to make 
this a prize fight did not exist. As I have already indicated this 
is not a necessary element ami, moreover, it is for you to consider 
whether the fact that one of the contestants could win from tin- 
other only by knocking him out. as the witnesses have phrased 
it, and that too within 10 l not itself conduce to
greater severity and thus greater danger, than if the contest 
itmhl Ik* of longer duration, or if there could la* a decision by 
the referee.

There are other facts for you to consider, such as that the 
contestants were professional pugilists, that the contest was a 
1 one arranged apparently solely for business purposes ami 
such things, also that one of the witnesses states that the contest 
had not yet become interesting or exciting, and that another
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Annotation

states that in such contests he has seen men knocked out. All of 
the facts are to he considered both for and against. It is sug­
gested that amateur competitions are conducted under the same 
rules and are as likely to result in injuries. There is this dis­
tinction, however, tin t school or YM.C.A. competitions or sports 
of such a character are usually open to all competitors and are, 
therefore, not contests previously arranged for between two per­
sons and thus do not come within the definition. As indicated 
also by what I have read you from the cases and text-books the 
danger of injury is not the only reason in law for holding prize 
fights illegal, there being other objectionable features which would 
be absent from most amateur affairs. It has been shewn that 
this affair was orderly and that a police officer was there in the 
discharge of his duty which was to prevent it from becoming dis­
orderly, but not to stop the contest which it would have been his 
duty to prevent if it had been a prize fight. I think little weight 
should he attached to this fact, for whether the police thought it 
illegal or not does not affect the question of whether it was in 
fact illegal, and, in view of the only decisions in the Canadian 
Courts it is not surprising that the police should have considered 
themselves not justified in interfering.

If you find that it was a prize fight you will do so upon the 
interpretation of the law which I have given you which, as 1 have 
shewn you, differs in some respects from former interpretations. 
The fact that many reputable citizens were present also is of no 
importance. Probably if they had not believed it legal many 
of them would not have l>een there, but their belief could in no 
way help to make it legal.

N.B.—The jury returned a verdict of not guilty and the de 
fendant was discharged.

Annotation—Prize fighting (8 I—2)—Definition—Cr. Code (1906), secs
103-106.

The present sections of the Criminal Code of 1906, relating to “Prize 
fights" have their origin in the Statutes of Canada, 44 Viet. ch. 30, bein_' 
“An Act respecting prize lights." This Act was consolidated in the Revis.'.I 
Statutes of Canada of issu ns eh. 133 of -nine. A reference to the origin •! 
statute may be of assistance in ascertaining the meaning of secs, lot to 
IDS inclusive of the Criminal Code 1906, those being the sections bearing 
the sub title “Prize tights." The case of It. v. 1‘elkey, above reported, n 
tains a dictum per Harvey, C.J., that the presence or alisence of a prize 
which is suggested by the name of the offence has no significance whatvvr 
and ns there is nothing suggesting a prize in the statutory definition t 
olfence may lie complete as a “prize fight," although there Is* no prize - i 
the handing over or transfer of money or property on the result. \ 
similar dictum is contained in the case of H. v. Wildfong, 17 Can. Cr. t 
217, decided by Judge Snider, of Hamilton, in 1911. The point cannot 
said to have lieen actually essentiel to the result in either of these two
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Annotation <continnnl i —Prize fighting (8 1—2) — Definition — Cr. Code
(1906), secs. 105-108.

ease*, ami while the opinions expressed as to the effect on the offence 
where there is no prize, are of importance liemuse of the high judicial stand­
ing "f the two .Judge* named, they do not appear to lie authoritative as pre­
cedents by reason of the fact that this question did not come up squarely 
for decision and I Kith cases went off on other grounds.

In the “Act respecting prize fighting." K.s.( . last). <-h. 158. the inter­
pretation clause declared that, unless the context otherwise required, the 
expression “prize fight" means an encounter or light with fists or hands 
lietween two persons who have met for such purpose by previous arrange­
ment made by or for them. The Act provided the punishment for challeng­
ing to fight a jirize tight, ami such offence was declared to he a misde­
meanour and punishable on summary conviction. Engaging as a principal 
in a “prize fight," or aiding or aliening a “prize fight." were 
likewise misdemeanours and were punishable on summary con­
viction. Special duties to prevent “prize lights" were imposed 
upon sheriffs and police officers in like manner as such duties are now 
stated in secs. (127 and 029 of the Criminal Code, I'.nni. .fudges of the 
Superior and County Courts were given all the powers of justices of the 
peace as regards offences under the Prize Fighting Act, and such powers 
they still have by virtue of see. find of the Criminal Code, lfimi, which re­
places in part sec. 10 of the original statute, 44 Viet. eh. 80. Section 0 
of that Act which was the predecessor of the present sec. 109 of the 
Criminal Code, 1000. was as follows :—

“ft. If. after hearing evidence of the circumstances connected with the 
origin of the fight or intemhsl tight, the person More whom a complaint 
is made under this Act is satisfied that such light or intended fight was 
bond fiile the consequence or result of a quarrel or dispute between the 
principals engaged or intended to engage therein, and that the same was 
not fin encounter or fiftht for n prize or on the result of which the handing 
over or transfer of money or projierty depends, such person may. in his dis­
cretion discharge the accused or impose upon him a penalty not exceeding 
fifty dollaia."

This sec. 9 had a marginal note as follows; “If the tight was not a 
prize fight but an actual quarrel."

While section 109 wits not directly invoked in the principal else above 
reported it is of importance for the interpretation of the term "prize tight" 
in the preceding secs. 104 to 107 inclusive, having regard to the statutory 
definition of “prize fight" as contained in sub-sec. 81 of sec. 2 of the 
Criminal Code, lfiOfi. Sub-sec. 81 appears in the same terms as the defini­
tion in the original Act, when read with the limitation which is ini|Kised 
by sec. 2 as regards all of the statutory definitions, namely, that the inter­
pretation shall lie as stated “unless the context otherwise requires."

With reference to the meaning of statutory Interpretation clauses 
generally, the following extract from Meal’s Cardinal Rules of I.égal In 
terpretation. 2nd ed., 200. is of interest: “An interpretation clause should 
Is- used for the purpose of interpreting words which are ambiguous or 
equivocal, and not so as to disturb the meaning of such as are plain. An 
interpretation clause should lie taken as declaring what may lie compre­
hended within the term where the -object matter and circumstances require 
that it should lie so comprehended."
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Annotation i unit i mini i—Prize fighting ({SI—2) — Definition — Cr. Code 
(1906), secs. 105-108.

In support of these propositions the following authorities arc referred 
to:—

“An interpretation clause is . . . not to he taken as substituting one 
set of words for another, nor as strictly defining wh.it the meaning of a 
word must la* under all circumstances. We rather think that it merely 
declares what persons may be comprehended within that term, where the 
circumstances require that they should": Reg. v. Cambridgeshire (IMS), 
7 A. & K. 4H0, at 491, Lord Denman. C.J.

“With regard to all these interpretation clauses. I understand them to 
define the meaning, supposing there is nothing else in the Act which is 
opposed to the particular interpretation. When a concise term is used, 
which is to include many other subjects besides the actual thing designated 
by the word, it must always Is* used with due regard to the true, proper 
and legitimate construction of the Act": Midland It. Co. v. Ambergate, 
Nottingham and Ronton and Kantcrn Junction It. Co. ( 1853). lu Hire 
359. at 369. Turner, V.*C.

With regard to the statutory definition it is submitted that, notwith­
standing its terms, a prize is still essential to the olTenee of engaging or 
participating in a prize fight ; and that this interpretation is assisted by 
the wording of see. lus of the Criminal Code. ItHMt, and the marginal note 
to same which reads as follows: "When light is not a prize fight.”

That the «tatutory definition does not cover all of the ingredients of 
the offence is shewn by the principal case in which Harvey. C.J., reviews 
the authorities on the point and concludes that the encounter or fight 
aimed at by the statute must necessarily lie an encounter by way of fight 
in which each strives to overcome or conquer the other; in other word», 
that the fight must lie one in which each of the parties is to fight until 
he can no longer stand up to continue the combat. It will lie noted that 
in sec. 10H the term used is “fight," not “prize fight." and that tin* 
marginal note emphasizes this by its wording, “when light is not a pri.• 
fight." Reading see. 108 along with the other sections it is submitted that 
the offence for which sec. 108 provides is not any of the offences specified 
in secs. 104 to 107 inclusive, but a lesser offence in which there is no pri/ 
either to the successful contestant or to any one else; in other words, 
that the light was not for a prize or to inlluence the depending result 'n 
which the handing over or transfer of money or property was at stak-

This lesser offence would in most cases lie developed upon a proeectit i<m 
for the greater offence of "prize lighting." If there need be no prize or 
handing over of money or money’s worth to constitute a prize fight, and if 
sec. 108 be read as applicable to the same offence as that to which the 
preceding section* relate, how is it to apjiear that the tight was not for a 
prize? If the question of prize or no prize has been eliminated from tlie
offence of prize fighting by virtue of the statutory definition in Cod......
2. sub-sec. 31, there would lie no need for the prosecution to shew either 
that there was a prize or that there was not. Van it 1m- that the «unis 

of proving that there was no prize is upon the accused? And is it t<> Is* 
left to the accused in the event of there Isdng no prize to also shew that 
the fight was bond fide the result of a quarrel or dispute? While evidence 
as to the latter might not lie essential to the principal or greater offence
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of prize lighting, it is probably admissible in mitigation; but different 
considerations as to the admissibility of evidence would apply as to proving 
that the light was not for a, prize, if a prize lie not requisite to the offence 
of participating in a prize light. It does not seem reasonable that the ac­
cused should lie force»I to give that evidence in order to get the benefit of 
sec. 108. Clear words should appear where it is intended by a statute to 
make it an offence to fight to a finish without a prize, where prior to the 
statute the striving for a prize was an essential; and it might also he 
expected that more precise terms than are to lie found in see. 108 would lie 
necessary to displace the onus of proof ordinarily laid upon the prosecution.

Heading together all of the sections almve referred to it seems more 
probable that sec. 105 requires that the “prize light" engaged in must lie 
a light in which (1) each strives to overcome or conquer the other, (2) 
there was a prize, which might consist of a reward to one or Isitli contestants 
or might consist of what is termed the "gate receipts" or a prize in the 
sense that the transfer of money or property depended on the result of the 
tight undertaken with such transfer in view by the contestant who is 
charged, ami (3) that the light was pre-arranged.

It is submitted further that the offence under sec. 108 is a lesser offence 
in which there are the same elements as the offence of “prize lighting" 
except that the prize is lacking, and that in default of satisfactory proof 
by the prosecution that there was a prize in the sense almve indicated, 
the prosecution has the alternative of offering evidence that the light or 
intended fight was bond fide the consequence or result of a quarrel or dis­
pute lietween the principals, and the magistrate may thereupon ini|iose the 
lesser penalty of a fine not exceeding $50, or may in his discretion dis­
charge the accused. Then, if there were no prize and no quarrel or 
dispute there would lie no offence ami the accused would have to lie dis 
charged unless the fighting were in public so as to cause public alarm and 
so constitute an affray, as to which see *ee. 100 of the Criminal Code, Itimi.

If one consents to be beaten, the person who Inflicts the battery is not 
ordinarily chargeable with an offence; the limit to this doctrine lieing. that 
the lieating must lie one to which the party has the right to consent : 
Pilloir v. Itu»hnell, 5 Barb. 156. No concurrents1 of wills can justify a 
public tumult and alarm ; ami so persons who voluntarily engage in a prize 
fight, and their aliettors, are all guilty of an assault: Hex v. Perkin», 4 Car. 
4 P. 537. And see Rex V. liillinghnni, 2 Car. ft l‘. 234; Iteg. v. It rote n, Car. 
& M. 314. But see Duncan v. Cointnomrealih. 6 Dana 205.

Sparring with glovt** is not dangerous or likely to kill, and a death 
caused by such sparring is not manslaughter, unless continued to such an 
extent that the parties are exhausted so that a dangerous fall, causing 
death, is likely to result from its continuance: It. v. Young, hi Cox C.C. 
371. Anil the question whether such a contest is merely a sparring exhibi­
tion or a prize tight, within the meaning of statutes condemning prize 
fights as misdemeanours, is one of fact for the jury in a prosecution for a 
resulting homicide: People V. Fitzniinmon». 6Î» X.Y.S.R. 1U1. 34 X.Y. Stipp. 
1102.

in R. V. Coney, 8 Q.B.I). 534. two men fought with each other in a ring 
formed by ropes supported by posts and in the presence «if a large crowd. 
Amongst the crowd were the prisoners, who were not proved to haw taken
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any active part ill the management of the light, or to have slid or «lone 
anything. They were tried and convicted of aiding and abetting an assault.
I'pon a ease reserved the conviction was «plashed by eight Judges against 
three, the majority holding that mere voluntary presence at a tight does 
not as a matter of law necessarily render |iersons so present guilty of 
aiding and aliening an assault, although the mere presence unexplained 
may, it would seem, alfonl some evidence for the consideration of a jury : 
It. v. Coney, H Q.B.l). 634, per Denman, J., Ruddiest one. B„ Munisty, 
Hawkins, l»pes, Stephen. Cave and North. .1.1. (Coleridge. C.J.. Pollock. It., 
and Mathew. J., dins. ). This decision ap|icnrs to overrule It. v. Murphy, 
6 ('. â P. 103; R. v. Verkin*. 4 C. * P. 637; ami R. v. Billingham, 2 C. A 
I*. 234. if and so fur as they deeideil that mere presence at a prize fight 
is encouragement. Cf. It. v. Young, 8 ('. A P. (144. where mere presence at 
a tluel was held not enough to warrant conviction for aiding ami abetting 
in the murder of one of the comliatants.

In It. v. Young, 10 Cox 371. seven men were iudicti-d for manslaughter. 
They hail liecn sparring with gloves on. and the deceased was with them. 
After several rounds the dec<»as«»«l fell and struck his head against a post, 
whilst he was sparring with the prisoner. The men were all friendly, but 
as the decea-ed and the prisoner came up to the last round they were “all 
in a stumble together." The medical testimony was to tlie elf «ft that 
sparring might lie dangerous, but that death would Is* unlikely to result 
from such blows us bad la-en given. The danger would be where a person 
was able to strike a straight blow, but the danger would lie le»sene«l as tin- 
combatants got weakened. Bramwell, B., said, the difficulty was to see 
what there was unlawful in this mutter. It took pla«-e in a private room : 
there was no breach of the |ieuee. No doubt if death ensmil from a fight. 
Independently of its taking place f«»r money, it would lie manslaughter; Is- 
cause a fight was a «langerons thing and likely to kill ; but the ineilii-al wit­
ness here had stated, that this sparring with the gloves was not dungemu- 
and not a likely thing to kill. After consulting Byles, J.. Bramwell. It., 
said, that he retained the opinion he had previously expressed. It had. 
however, occurred to him that supposing there was no danger in Un­
original encounter, the men fought on until they were in such a state 
exhaustion that it was probable they would fall, and fall dangerously, ami 
if death ensued from that, it might amount to manslaughter, and he pn- 
posed, therefore, so to leave the «-ase to the jury and reserve the p«iinl if 
necessary. The prisoners were acipiitted.

In It. V. Orion, 14 Cox 224! (C.C.R.), it was held upon a case reserx. I 
that if persons meet to tight intending to continue till they give in from 
injury or exhaustion, the fight is unlawful whether gloves are or are not

An exhibition of fighting with fists or hands, to witness which an mini 
«ion fee is chargetl to the public and at which it is announctsl that : h.- 
stake money will go to the contestant who knocks out his opponent in .« 
stipulated number of rounds is a ‘‘prize fight" within the Criminal C<-l 
Bterle v. Maber, (1 Can. Cr. Cas. 440.

But a spurring match with gloves under Queensbury or similar ruh-s 
given merely as an exhibition of skill and without any intention to fight
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until one is incapacitated hy injury or exhaustion, is not a "prize tight":
The King V. Littlejohn, 8 Can. Cr. Cas. 212.

A sparring or boxing match for a given numlier of rounds which would 
not ordinarily exhaust either participant, is not a “prize tight." although 
the boxers were paid fixed sinus, not depending Upon the result, for giving 
the exhibition: The King v. Fitzgerald, in Can. Cr. Cas. 145.

DUNLOP v. CANADA FOUNDRY CO.
ttntario Supreme Court ( Appellate Divinion |. Meredith, 0„ Maclarcn, 

Mugee, and Hotlginn, ,1,1..4. Feluuarg 10. 1913.
1. MASTER AM) HKHVAXT (#11 A—35 I—LlAIIII.ITY FOR INJURY TO SERIANT

—XBOMOKMC*—DlHVHABtiK OK MASTER'S III TY—COMMON LAW I4A*

An employer who provide- a safe plais* for his servants to work, 
and equips it with modern tools and appliances, employs a competent 
foreman, and promulgates rules for the safety of his employees, is 
not liable at common law for an injury to a servant due to the vio­
lation of such rules by a fellow-servant.

[Ihinlop v. Canada Foundry Co., 2 D.L.H. S87. 4 O.W.X'. 791, 
allirmed; Choate V. Ontario Itolling Mill Co., 27 A.H. (Ont.) 155, re­
ferred to.J

2. MASTER AMI HKHVAXT (| Il K 5—25(1 )—LIABILITY KOH IN.IVRY TO SMI
VA XT—XEOMUKXCK OK KOKKMAX.

An employer is not liable at common law for an injury to a servant 
caused by the carelessness of a competent sub-foreman in the employ 
of the master.

[Dunlop v. Canada Foundrg Co., 2 D.L.R. 887. 4 O.W.X. 791, 
a firmed.]

3. Kviiikmr (I II III—255)—Hem ii*ma loquitur—Injury to servant—
AlTTUKXT NOT IX ORIIIXARY VOURSK OK EVE NTH.

The hapjiening of an accident out of the ordinary course of events 
casts upon an employer the onus of explaining it and exonerating him­
self from liability for a resulting injury to an employee.

[Dunlop V. Canada Foundrg Co., 2 D.L.K. 887. 4 O.W.X. 791, 
a.firmed.]

4. Trial (|VC—t28»)—Fixiuxu ok jury—Sukektenuy—Ini oxhihtex. /.
Im-onsistencies in the finding of a jury are not fatal unless -o 

«elf-destructive that none of the effective finding- can stand.
|Dunlop v. Canada Foundrg Co.. 2 D.L. 15. 887. 4 O.W.X. 791,

a firmed.]
5. Master and servant (fill—30)—Liahii.ity kor injury to servant—

Workmen's Vomi'enhatio.n Ait — Si eeiite.m y or kixihxu of

Liability under the Ontario Workmen's Compensation Act. R.S.O. 
1897. ch. 199. may lie bused on a finding of the jury that an employer 
did not take proper precautions to safeguard his employees from the 
negligence of fellow servants, by not furnishing a safe place for the 
plaintiff to work by reason of permitting an accumulation of material 
near a steel girder living used in the construction on which the plain­
tiff was working, which was not properly braced, and which was 
thrown on the plaintiff as the result of the negligent operation of a 
hoisting apparatus by another workman, the rules regarding the u-e of 
which were not strictly enforced by the employer.
|Dunlop v. Canada Foundrg Co., 2 D.L.R. 887, 4 O.W.X. 791, 

a firmed.]
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0. Ma ST KB AND SERVANT ( | II—30)—LIABILITY FOB INJURY TO SERVANT—
Workmen's Compensation Act—-Chain of neolioent acts.

A chain of negligent act* resulting in an injury to an employee, D 
sullicient to predivale a liability under the Ontario Workmen’s Com 
jiensation Act, R.8.O. 1897, eh. 100.

| Dunlop v. Canada Fournir y Co., 2 D.L.R. 887, 4 O.W.K. 791, 
affirmed; ThonupHon v. Ontario Newer 1‘ipe Co., 49 Can. 8.C.R. •‘198, 
distinguished. 1

7. Master and servant (§11—30)—Liability for injury to servant-
workmen’s Compensation Act—Who has .< iiarge or control 
of machinery within meaning of Act.

A workman using a movable hoisting apparatus is in charge or con­
trol of it within the meaning of the Ontario Workmen's Compensation 
Act. R.S.O. 1897. eh. 180. R.S.O. 1914, ch. 148, where lie had to propel 
it to the place where it was to lie used and lower ami raise it.
|Dunlop v. Canada Foundry Co., 2 D.L.R. 887. 4 O.W.X. 791. 

affirmed ; Cox v. Ureal We*tern It. Co., 9 Q.H.D. 198. 109; McCord v. 
Cuminrll <t Co.. | 18981 A.C. i>7 ; and .Martin v. (Irani! Trunk It. Co.. 8 
D.L.R. 599. 27 O.L.H. 165, specially referred to.)

8. Master and servant (§113—143)—Liability for injury to servant
—Wiiat machinery within Workmen’s Compensation Act— 
Hoisting apparatus.

A hoist running on wheels along elevated rails from which depended 
a cylinder operated by e<impressed air for lifting and carrying heavy 
weights is a machine within the meaning of the Ontario Workmen’s 
Compensation Act. R.S.O. 1897. ch. 109; R.S.O. 1914, ch. 146.

[Dunlop v. Canada Foundry Co., 2 D.L.R. 887, 4 O.W.X. 791. 
affirmed; Mcl.auyhlin v. Ontario lion and Steel Co.. 29 .0.1*R. 335. 
ami Taylor v. (loodirin (1870), 4 Q.R.D. 228, referred to.)

9. Trial (5IIC8—145)—(Questions of law—What is a ‘•machine’’—
Workmen’s Compensation Act (Ont.).

It is for the trial judge, upon the evidence, to define what is meant 
hv the word "machine" as used in the Ontario Workmen's Compensa 
ti'on Act. R.S.O. 1897, ch. 169; R.S.O. 1914, ch. 146.
|Dunlop v. Canada Foundry Co.. 2 D.L.R. 887. 4 O.W.X. 791. 

affirmed; (libh* v. (Ireat W eat cm It. Co., 12 Q.R.D. 298 at 212. re­
ferred to.)

19. Trial (gIIC8—145)—Questions of iaw—Workmen’s Compensa 
thin Act—Who has charge or control of machinery.

The interpretation of the words “in charge or control" of a machine, 
as lined in the Ontario Workmen’s Compensation Act, R.S.O. 1897. ch. 
169, is for the trial judge, although what the workman alleged t • 
have lieen in control did and how he did it arc questions of fact for 
the jury where there are conflicting facts or circumstances.
|Dunlop v. Canada Foumliy Co., 2 D.L.R. 887, 4 O.W.X. 791. 

affirmed. |

Appeal by defendants in an action brought by James Dun­
lop, an infant, by bis next friend, to recover damages for in­
juries sustained by the plaintiff while a workman in the em­
ployment of the Canada Foundry Company, Limited, the defen­
dants.

The appeal was dismissed.
The judgment at trial in favour of plaintiff delivered by 

Teetzel, J., is reported, Dunlop v. Canada Foundry Co., 2 D.L. 
R. 887, 4 O.W.X. 791.



12 D.L.R. | Dunlop v. Canada Foundry Co. 793

The statement of claim was as follows:—
1. The plaintiff was, on the lltli August, 1911, employed 

with others in the foundry of the defendants in constructing a 
steel girder.

2. The girder was, at the time of the accident hereinafter men­
tioned, set up on edge on a bench, and the plaintiff was engaged 
in putting stiffeners in the girder.

3. The bench was so worn and out of repair that the girder, 
which was three and one-half feet high, would not rest evenly 
on the bench, and the girder was not supported in any way, as 
it should have been to prevent it from falling.

4. While the plaintiff was so engaged, a travelling crane in 
the foundry was set in motion, and from the arm of the crane was 
suspended a chain, to which hooks were attached, and the chain 
was hung so low that, in passing over the girder on which the 
plaintiff was working, the hooks caught the girder and pulled it 
over, and the girder fell on the plaintiff, and the plaintiff was 
severely injured.

5. Near where the plaintiff was working was a heap of angle- 
irons, which prevented the plaintiff from escaping the danger 
in which he was placed when the girder was pulled over.

6. The bones of one of the plaintiff's legs were crushed and 
broken, by reason of which the injured leg is much shorter than 
the other, and the plaintiff was otherwise bruised and injured, 
and has been permanently injured, and has not been able to do 
any work or earn any income since the accident, and will not be 
able to do any work for some time to come, and will never be 
able to take up the work in which he was engaged at the time of 
the accident.

7. The plaintiff was for n long period of time in a hospital, 
and has incurred expenses for medical attendance, nursing, and 
surgical appliances, and has been put to other expenses.

H. The plaintiff says that the accident happened through the 
negligence of the defendants, or of those acting on behalf of the 
defendants, exorcising superintendence and control over the work 
and over the plaintiff; and that such negligence consisted, among 
other things, in not having proper appliances to carry on the 
work, in using a bench which was out of repair and defective 
to support the girder, and in not supporting and propping the 
girder in some efficient way, and in setting in motion the travel­
ling crane with the hooks on the chain hanging so that, in passing 
over the girder, the hooks caught the girder, causing it to fall, 
and also in permitting the heap of angle-irons to remain so close 
to where the plaintiff was working as to prevent him from escap­
ing the danger he was in.

The statement of defence was as follows:—
I. The defendants deny all the allegations in the plaintiff's 

statement of claim, and put the plaintiff to the proof thereof.
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2. The defendants deny that they were guilty of any negli­
gence causing any accident to the plaintiff, and submit that this 
action should be dismissed with costs.

3. The defendants say that the injury to the plaintiff was 
occasioned by his own carelessness, and that he might, by the 
exercise of reasonable care, have avoided the accident.

4. In the alternative, the defendants say that the injury to 
the plaintiff was the result of mere mischance or unavoidable

Statement accj(jent, for which the defendants arc in no way to blame.
5. The defendants further say that they were not served with 

any notice of injury, or any sufficient notice, as required by the 
provisions of the Workmen’s Compensation for Injuries Act.

Questions were left to the jury, which, with their answers, 
were as follows:—

1. Was the defendant company guilty of any negligence 
which caused the plaintiff’s injury? A. Yes.

2. If your answer is “yes”, state fully in what such negli­
gence consisted? A. By not using proper precautions to safe­
guard their employees so that the carelessness of other workmen 
may cause injury to such employee.

3. Was the falling of the girder upon the plaintiff due to any 
negligence of the defendant company? A. Yes.

4. If your answer is ‘‘yes,*’ state fully in what such negli­
gence consisted? A. (1) In not bracing or securely fastening the 
girder. (2) By not strictly enforcing the rules in regard to the 
hoist.

5. Was the plaintiff’s injury caused by the negligence of any 
person in the service of the defendant, who had charge or control 
of the hoist? A. Yes.

6. If your answer is “yes,” who was that person, and what 
were the particular acts of negligence? A. (1) Some workman 
unknown. (2) In moving the hoist across the girder without 
raising the chain and removing the hooks.

7. Did the defendant, under the circumstance, afford or 
supply a proper and safe place for the plaintiff to work in? A. 
No.

8. If your answer to No. 7 is “no,” state fully in what 
particulars the defendant failed to supply such proper and safe 
place? A. (1) In not using braces so that it would be impossible 
for the girder to fall. (2) By allowing angle-irons to be placed 
too near the work.

9. Was the sub-foreman Gracie, or the foreman Keller, guilty 
of any negligence which caused the plaintiff injury? If so, 
state which of them? A. Yes. Mr. Gracie.

10. If your answer is “yes,” state fully in what such negli­
gence consisted? A. (1) In not seeing that the girder was
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braced before leaving. (2) By allowing material to be placed 
too near the workman.

11. Was the plaintiff himself guilty of any negligence with­
out which the accident would not have happened ? A. No.

12. If your answer is “yes,” in what did such negligence 
consist? No answer.

13. At what sum do you assess the plaintiff’s damages, if the 
defendant is liable: (a) at common law; (b) under the Work­
men’s Compensation Act? A. fa) $1,700; (b) $1,500.

The defendants appealed to the Court of Appeal from the 
judgment of Teetzel, J.

The appeal had not been heard when the Law Reform Act, 
1909, was brought into force; and came, therefore, before the 
Appellate Division of the Supreme Court of Ontario.

G. II. Watson, K.C., and B. II. Ardagh, for the defendants. 
We object to the charge of the learned trial Judge. We submit 
that he misdirected the jury in instructing them that the hoist 
used in the defendants’ shops was a machine or engine and was 
operated on a tramway or railway, and that the unknown work­
man who moved it was entitled to be and was in charge or 
control of a machine or engine: Davis v. Badger Mines Limited 
(1911), 2 O.W.N. 559; Allan v. Grand Trunk R.W. Co. (1912), 
8 D.L.R. 697, 4 O.W.N. 325, Murphy v. Wilson and Son 
(1883), 48 L.T.R. 788; Doughty v. Fairbank (1883), 10 Q.B.D. 
358; Gibbs v. Great Western R.W. Co. (1884), 12 Q.B.D. 208; 
McCord v. Cammell and Co., [1896] A.C. 57, at p. 65; Cox v. 
Great Western R.W. Co. (1882), 9 Q.B.D. 106; and that they 
could consider three acts operating together as negligence re­
sulting in the plaintiff’s injury: Thompson v. Ontario Sewer 
Ripe Co. (1908), 40 S.C.R. 396; Lafvendal v. Northern Foundry 
and Machine Co. (1911), 19 W.L.R. 350.e These acts were: 
neglect to brace; allowing angle-irons to be placed too close to 
the girder; and allowing the hooks upon the hoist to hang down 
far enough to catch the girder. We also say that the findings 
of the jury were inconsistent. Also, there was no evidence to 
support any claim that the machinery provided by the defendants 
for carrying on their business was in any sense inadequate or 
insufficient.

I. F. Hellmuth, K.C., and D. Urquhart, for the plaintiff. 
The judgment of the learned trial Judge should be affirmed. 
It is clear, on the answers of the jury, which are amply support­
ed by the evidence, that there was negligence entitling the 
plaintiff to succeed : Scott v. London and St. Katherine Docks Co.

'Irtfvendal v. X or them Foundry and Machine Co.. li> W.L.R. .150. «le- 
elded by Mather*. C.J.K.B. (Manitoba), wa* reversed by the Manitoba 
Court of Appeal, Lafvendal V. Xortlicrn Foundiy Co.. 2 D.L.R. 155, 22 
Man. LR. 207.
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ONT. (1865), 3 H. & C. 596. Among other grounds of negligence, 
there were: absence of braces or supports for the girder: 

1913 Bisnaic v. Shields (1903), 7 O.L.R. 210; permitting the angle-
---- irons not in use to he placed so close to the girder that they

Dunlop formed a trap, and, in the event of the girder falling, made it 
Canada impossible for the plaintiff to escape ; negligence of some person, 
Foundry whose name is unknown, in the operation of the hoist, by reason 

C<>' of which the hooks on the chain caught on the girder and pulled it 
Argument over on the plaintiff ; permitting a system under which any person, 

whether skilled or otherwise, could use the hoist: Blocks v. 
Canadian Northern Coal and Ore Docks Co. (1911), 3 O.W.N. 
381 ; failure of the defendants to providç some skilled person 
to operate the hoist : Magnussen v. L’Abbé (1911), 4 D.L.R. 857, 
3 O.W.N. 301. 864; Melynk v. Canadian Northern Coal and Ore 
Dock Co. (1911), 3 O.W.N. 371 ; permitting the bench on which 
the girder rested to become bent and worn and out of repair. 
The man operating the hoist had the charge or control of it, 
within the meaning of the Workmen’s Compensation for In­
juries Act; and the track on which the hoist was moved is a 
railway, and the hoist an engine or machine, within the meaning 
of the Act : McLaughlin v. Ontario Iron and Steel Co., 20 O.L.R. 
335; Standard Dictionary, tit. “Railway.”

Watson, in reply.
Hodcint, j.a. February 10, 1913. The judgment of the Court was de­

livered by IIodgins, J.A. :—The learned trial Judge has held that 
there is no common law liability established. This seems to be 
so.

The system and the place where the operations were con­
ducted were usual and modern. While the operation of that 
system imposed on the foreman, and those in charge, the duty of 
guarding against the result of carelessness in its working, neglect 
of that duty, if the foreman were competent, would not render 
the appellants liable at common law. It was not argued that 
the foreman was incompetent. The appellants’ rules or direc­
tions as to the use of the hoist were proved, and there was no 
such general disregard of them as to suggest that breaches were 
“winked at:” Robertson v. Allan Brothers cf* Co. Limited 
(1908), 77 L.J.K.B. 1072. The rules were enforced to the best 
of the appellants’ power; and they are not responsible if one 
of their servants by a breach of them caused damage : Choate 
v. Ontario Rolling Mill Co. (19(H)), 27 A.R. (Ont.) 155. I cannot 
find any evidence proper to be submitted to the jury on which 
could he rested the finding that the appellants did not strictly 
enforce the rules about the hoist.

No other negligence of a fellow-workman, except that men­
tioned in questions 5 and 6, was suggested as to which any safe­
guard was required. The providing of a proper and safe place



12 D.L.R.J Dl'nlui* v. Canada Foundry Co. 797

is denied by answer 7, but answers 8 and 9 attribute this to 0NT 
Gracie, the sub-foreman, whose general competence is not at- g. c.
tacked. The findings of the jury numbered 2 and 4 cannot, 1913
therefore, be supported as a basis for common law liability. ----

But this is a case well within the rule stated by MacMahon, Binlop

J., in McDonell v. Alexander Fleck Limited (1908), 12 O.W.R. Canada
84 at 88: “There is no doubt that for the happening of an aeci- 1oq)DRY 
dent out of the ordinary course of things, there is east upon the —1
defendants the onus of explaining and discharging themselves. no<ton’. JA* 
It is a case of res ipsa loquitur.”

Objection was taken to the charge of the learned trial Judge, 
upon the ground that he had misdirected the jury upon three 
points. These were, that he had instructed them as a matter 
of law: (1) that the hoist used in the appellants’ shop was a 
machine or engine and was operated upon a tramway or railway ;
(2) that the unknown workman who moved it was entitled to he 
and was in charge or control of a machine or engine; and (3) 
that they could consider three acts operating together as negli­
gence resulting in the respondent’s injury. A further objection 
was made that the findings of the jury were inconsistent.

Taking the last objection first, I am unable to see any such 
inconsistency in the findings as would make them self-destruc­
tive. Mere inconsistency would not be fatal unless that inconsis­
tency were such that none of the effective findings could stand.
Reading them in the light of the Judge’s repeated statement that 
he was asking several questions which might involve repetition 
in the answers, 1 think their purport and bearing can he readily 
understood. Paraphrasing the answers of the jury, they result 
in this. The appellants were negligent : (1) in that they did 
not take proper precaution for safeguarding their employees 
from the negligence of other workmen ; (2) and that they did 
not brace the girder; (3) and that they did not strictly enforce the 
rules about the hoist ; (4) and that the respondent’s injury 
was in consequence of the negligence of an unknown workman, 
who had charge of the hoist ; (5) which negligence consisted in 
moving the hoist across the girder without raising the chain 
and removing the hooks ; (6) that the appellants did not supply 
a proper and safe place for the respondent to work in; (7) 
because the girder, when in place, should have been safely braced, 
and the angle-irons should have been differently placed; (8) 
and that the failure to provide a proper and safe place in those 
respects was due to the appellants’ sub-foreman. Gracie (9 and 
10).

I think that the answers of the jury may fairly be taken 
as consistent and as capable of standing together, and afford 
cause for finding the appellants liable under the Workmen’s 
Compensation for Injuries Act, unless they are entitled to escape 
by reason of the other questions raised by them.
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The next objection was, that the learned trial Judge told 
the jury that the three acts above referred to, viz., neglect to 
brace, allowing angle-irons to be placed too close to the girder, 
and allowing the hooks upon the hoist to hang down far enough 
to catch the girder, in combination, if proved to their satis­
faction, shewed sufficient negligence to warrant a verdict for 
the respondent.

Under the Workmen’s Compensation for Injuries Act, 
liability may well attach if acts of negligence form a chain 
resulting in damage to the injured workman, just as well as if 
it was due to one specific act. I should take it that, if negligence 
can be imputed to the appellants as a corporation, by the actions 
of their servants, it makes no difference whether only one of 
them does the injurious acts, or whether they arc done by several, 
provided they form co-operating causes of the negligence pro­
ducing the injury. If the sub-foreman had placed upon a tram- 
car a bar of steel, projecting so far that, if the car moved on 
the track, the bar must come in contact with a workman, and 
another workman, whose duty it was to set the car in motion, 
then did so, the appellants would be liable for the injury, though 
neither of the separate acts without the other would have caused 
damage. Here the want of bracing Is directly attributable to 
Gracie, the sub-foreman, and the collision with the unbraced 
girder to a workman whose right is was to move and operate 
the hoist. The injury was due to his carelessness in moving it 
without raising the piston and chain or removing the grips, 
contrary to his duty, established by the directions given to all 
the workmen for operating the hoist. The case of Thompson 
v. Ontario Sewer Pipe Co., 40 S.C.R. 396, would be in point if 
none of the three acts was an efficient cause of the injury. I 
do not think there was much evidence to support the jury’s 
finding as to the placing of the angle-irons; but there was some, 
and the finding must stand: Ainslic Mining and R.W. Co. v. 
McDougall (1909), 42 S.C.R. 420.

The charge of the learned trial Judge upon the other points 
was undoubtedly in the nature of an instruction to the jury 
as to the law. The answers to 5 and 6 must be so read; and, 
unless they can be supported in law, there must be a new trial, 
for the jury have not found a fact simply, but based their conclu­
sion upon a proposition of law. Leaving aside for the moment 
the question of whether the hoist was a machine upon a railway 
or tramway, I think the learned trial Judge was quite right on 
the question of charge or control. The hoist was movable, and 
was intended to be moved by the men. It could be run along 
for 100 feet. The workman using it had to run the chain up 
or down to take up what material lie wanted, and then to propel 
the hoist to the place to which he desired to transport it. This



12 P.L.R.J Di'Nlop v. Canada Foundry Co. 799

involved charge of the hoist, and, while he used it, control of it 
as well. Sandusky, the superintendent of a structural shop, 
called by the defendants for his exp rt knowledge of hoists, etc., 
says, in answer to the plaintiff's counsel!—

“Q. Who does in fact govern the machine, the workman? 
A. Yes. •

“Q. Who controls or moves the piston, or any part of the 
machine? A. The working man.

“Q. Who pulls it along or pushes it? A. The working man.
“Q. The workman who wants it at the time? A. Yes.
“Q. And he is entitled to do that without interference from 

any one? A. He is.
“Q. So that who else is in charge of the machine at the time 

that he is moving the hoist ? A. Sometimes there are two men or
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“Q. If he is alone? A. If he is alone, he is in charge. He 
secures the machine.”

The evidence of Keller, foreman of the appellant company’s 
structural shop, where these hoists are, is as follows (examination 
in chief) :—

“Q- Now then, what is the regular course pursued in the 
business in regard to the use of the hoists? A. Well, any one that 
wants to use the hoist, any mail that has use for any hoist, it is 
there for him to use.

“Q. That is for raising or lowering material? A. Yes.
“Q. Or moving it? A. Yes.”
And on cross-examination:—
“Q. And no objection 1ms been taken by yourself or the 

superintendent, or anybody that you know of in the shop, to 
that practice of the use of the hoist? A. Not to my knowledge, no.

‘‘Q. That has prevailed since you have been in the shop ; what­
ever workman wanted to make use of that hoist would go and 
get it? A. Yes.

“Q. And move it ten feet or a hundred feet, as the case might 
be? A. Yes.”

This hoist is spoken of as being “the life of the shop,” “a 
very necessary and important machine in the shop,” “one of the 
most important machines in the shop,” and one that should be 
handled and controlled with care and judgment in its operation. 
In face of this evidence, given by the appellants, it would seem 
to me fpiite proper for the learned Judge to direct the jury that, 
in law as well as in fact, the workman using the hoist was in 
charge or control of it.

Applied to something admittedly an engine or machine, the 
fact that a workman could and did use it, and when using it 
raised and lowered it, moved it and stopped it, would shew that 
lie controlled it, and the fact that he alone decided whether he
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This was the view taken by Mathew, J., in Cox v. Great Western 
R.W. Co., 9 Q.B.D. 106 (at p. 109): “He was the person who 
was working the capstan and who alone could put the train of
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trucks in motion.”
If the state of affairs thus set out comes within the legal 

meaning of the phrase “charge or control,” then the direction is 
unexceptionable. The ease of McCord v. Cammell and Co.,

H m) gins, J. A. [1896] A.C. 57, seems in point. Lord Watson there says, at 
pp. 65, 66: “It has been suggested . . . that the duty having 
been committed to a great many persons, any one of whom might 
have performed it, therefore the person actually performing it 
was not ‘in charge.’ To my mind these considerations are very 
immaterial. I think the statute points directly to the person 
having ‘the charge or control of the train’ as being the person 
who, at the time when the negligent act is committed, has the 
duty laid upon him of performing that act with reasonable care.”

In Martin v. Grand Trank It. Co., 8 D.L.R. 590, 27 O.L.R. 
165, the workman who was held to be in charge or control was 
one ordered by the yard foreman, to whom he was helper, to 
place a ear at the south side of the yard. He went off to comply 
with this order, and was held to be, at the moment, the person in 
charge or control of the points or switch which he actually 
operated.

The next question is, was the hoist an engine or machine upon 
a railway or tramway t

Descriptions of it are given by men called by the appellants, 
viz., Garrigan.superintendent of the appellants’ bridgeworks. 
Gracie, assistant foreman. Keller, foreman of the structural shop. 
Sandusky, superintendent of McGregor & McIntyre’s structural 
shop. From their statements the hoist may be thus described. 
There are rails or girders about twenty feet from the floor, 
running east and west, on which four wheels 8" dia. x 2" thick, 
run. These wheels run on the two channels or flanges that form 
the beams, and cannot run off. From the axles of these wheels 
depends a compressed air cylinder with a piston from which 
hangs a chain ending in a hook, to which a chain is attached on 
which grips can be put. The hoist is called by Sandusky a 
“trolley runway with steel beams,” the trolley being the four 
wheels which run on the steel beams, which serve the purpose of 
the rails for the wheels. A chain which hangs down is pulled 
to lower and raise the cylinder. When the grips are attached 
to a heavy object and the cylinder raised, the object is lifted, 
and the hoist moved with its burden to the railroad which runs 
through the shop, or elsewhere as desired.

The respondent described it as suspended from a rail on the 
roof on which its four wheels run.
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It is a machine for lifting and carrying heavy weights, and 
it runs on rails when it and the object lifted are moved about. 
It can only run in the direction in which the rails extend. While 
a car is ordinarily above the rails, this hoist is hung to and 
depends from wheels which run on the rails, and is. therefore, 
below them. But its mechanical construction and operation 
is that of a machine, and it is run on rails which form a tramway 
or trolley runway. It is built to move and to move on rails, and 
its utilisation of otherwise waste space above the working floor, 
as well as its extreme convenience for lifting and transporting 
heavy weights, causes it to be in almost universal use.

I do not think, therefore, that the learned trial Judge erred 
in law in his direction. It was his province to construe the 
statute, and to rule whether, upon the facts as presented, the 
workman -was in charge or control, and whether the hoist 
was an engine or machine upon a tramway or railway. It is 
true that what the workman did, ami under what circumstances 
he did it, are questions of fact; but whether what lie did, and 
the circumstances under which he did it, gave him charge or 
control, is a matter of law.

If there are conflicting facts or circumstances, then, upon 
any question of fact relating to any of these subjects, the trial 
Judge is bound to ask the assistance of the jury. But, when the 
facts as to which the trial Judge is in doubt are found by the 
jury, or where these are clearly established on the evidence to 
the satisfaction of the trial Judge, the rule is the same. It 
cannot be left to the jury to construe the statute and to define 
“charge or control, ” “engine, ” “ machine, ”“ tramway, ” or “ rail­
way.” The Judge must do so upon the evidence, just as he has 
to construe the words of any other statute; and none of these 
words are so ambiguous in the present day as to require expert 
evidence. If expert evidence is not necessary, then the inter­
position of a jury is equally unnecessary.

Brett. M.R., in Gibbs v. Great Western R.W. Co., 12 Q.B.D. 
208, at p. 212, puts it thus: “The plaintiffs were bound to shew 
by evidence what were the duties of this man, when it would 
he for the Court to say whether, having such duties, he was a 
person who had the charge of the points as intended by the 
statute.”

The trial Judge is bound to rule upon the meaning of the 
statute, and he must determine what “charge or control” means 
or indicates, and whether the facts bring the case presented 
within the meaning of that phrase, as established by law or by 
his own view of it; and equally so whether the hoist is an engine 
or machine meant by the statute, and whether the way on which 
it runs is a railway or tramway.

“Is not the Judge bound to know the meaning of all words 
51—12 n I..R.
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in the English language, or if any arc used technically or scienti­
fically, to inform his own mind by evidence, and then to deter­
mine the meaning?” Hills v. London Gaslight Co. (1857), 27 
L.J. Ex. 60, at p. 63, per Martin, B. See Haddock v. Humphrey, 
[1000] 1 Q.B. 600; Hex v. Hall (1822), 1 B. & C. 123 at 136; El­
liott v. South Devon K.W. Co. (1848), 2 Ex. 725; Lyle v. Hi ch­
ords (1866), L.R. 1 ILL. 222. 241.

But it is, on this appeal, quite open for the defendants to 
dispute the correctness of the law as applied.

I cannot see how any other direction could have been given 
regarding charge or control, nor have I any serious.doubt as to 
the hoist being a machine or engine, and the rails upon which it 
ran being a tramway. I think that a reference to any ordinary 
dictionary — vide Standard Dictionary, Century Dictionary and 
Cyclopedia—and to the decided cases, supports this view: .1/c- 
Laughlin v. Ontario Iron and' Steel Co., 20 O.L.R. 335. See also 
Taylor v. Goodwin (1879), 4 Q.B.D. 228.

I think that the defendants are liable, and that the appeal 
should be dismissed.

Appeal dismissed until costs.

B c LUCAS y. NORTH VANCOUVER.

JTT British Columbia Court of Appeal. Maedonald, C.J.A., Irving, and
U A (lallihcr, JJ.A. June 30, 1913.
1913

1. Trusts (§1 A—1 )—Who may create—Municipal corporation.
A municipality which acquire* company shares under the provisions 

of the British Columbia Municipal Amendment of 1913, eh. 47. may 
transfer them to trustees to be held in trust for the city. (Per Irving, 
and Galliher, J.A. )

2. Corporations and companies ( § IV fî 1—105)—Directors — Quai.iki
cations—Shares held in trust.

Sec. 112 of ch. 37 of the Canada Railway Act. R.S.C. 1900, prevents 
one holding shares of a company organized under such Act. merely ns 
a trustee, without any beneficial interest in them, becoming a director 
of the company. (Per Macdonald. C.J.A., and Galliher, J.A.)

[Pulbrook v. Richmond Consolidated Mining Co., 9 Ch. D. 010, 
considered.]

a tenu oit Appeal by the defendant from a judgment enjoining a muni­
cipality from transferring shares of a company held by it 
under the British Columbia Municipal Amendment Act of 1913. 
ch. 47. to various persons in order to qualify them for election 
as directors of the company.

The appeal was allowed ; although the right of such persons 
to act as directors under sec. 112 of the Canada Railway Act. 
R.S.C. 1906, ch. 37, was denied.

W. E. Bums, for appellant.
F. G. T. Lucas, for respondent.
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Macdonald, —With the latter part of the judgment
of my brother Galliher, I agree; that is to say, I think the eon- 
struct ion which we ought to put upon the words of our Act, 
which arc different from the words used in the English Act and 
construed in the cases referred to by my brother Galliher, ought 
to he that the qualification is more than a mere holding as a 
trustee. The object is perfectly plain. A director is to have 
twenty shares to qualify him for directorship. It seems to me 
that the object, of the statute was that he should have some sub­
stantial interest in the company to qualify him, and to hold 
otherwise is a construction which is not in accordance with what 
I would regard, at all events, as the intention of the Legislature. 
The English Courts felt themselves bound to follow the late 
Master of the Holla in expressing his opinion, but they expressed 
and repeatedly expressed their disapproval of that decision. 
They say that the decision acted upon was wrong, but T think it 
is pointed out that where the words are different, and those are 
different from the English Act. the Court may not feel itself 
bound to follow, that is to say, in our own Courts, turning upon 
the wording of our own statutes, and I think it would be a mis­
take to disturb what is regarded to be in order.

On the other points, as I intimated in the opening of the 
matter, I disagree with my learned brothers, and I think that the 
municipal corporation had no authority to do what they at­
tempted to do here. The statute, it is true, gives the corporation 
power to subscribe for and obtain shares in a company of the 
class of this company, and it provides for the representation of 
the municipality upon the board of directors; the reeve or mayor 
is to be ex officio a member of that board. I do not think we can 
infer any intention to bestow upon this statutory body, which 
has no powers except those expressly given to it, or as this Act 
has given it express power; I do not think we can infer that 
the municipality has power to transfer its shares to third per­
sons, because these councillors are nothing more than third per­
sons, for the purpose of qualifying those third persons as dir­
ectors on the board of directors.

I have not ln-en able to find a word in the United States 
statutes, where, perhaps, the statutes are more like our own 
than the English, in which the question has been considered.

I would dismiss the appeal.

B. C.

C. A. 
1913

Vancouver.

Murdonald
CJ.A.

Irving, J.A. :—The plaintiff, a ratepayer, having come to imm.j.A. 
the conclusion that a scheme or plan, devised by the council for 
the advantage of the corporation, was unworkable, and being 
thoroughly satisfied with the correctness of the opinion that he 
has formed, has applied for and obtained an injunction re­
straining the council from carrying out their scheme. The
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council now appeals, and asks in effect that their management 
ot' the corporation's affairs be not interfered with. Unless their 
action is ultra v res, or is not bond fide, their request seems to 
me a reasonable one and should he acceded to. When a case 
such as this is brought before the Courts, one asks oneself at the 
outset for what purpose is a council elected ? And when and 
under what circumstances can a ratepayer wrest from the elected 
of the people the power which has been committed to the coun­
cil to manage ?

The general rule as laid down by Brice on Ultra Vires is 
that whatever (that is, not being ultra) concerns “a corpora­
tion” can be dealt with by the majority of the corporators, or 
the governing body, if they have vested in them the capacity 
to exercise the powers of the corporation. It seems to me un­
desirable that there should be any departure from so sensible 
a rule.

Turning to this particular case, it would appear that the 
defendants, the municipality of North Vancouver, acting under 
the powers conferred by the British Columbia Municipal Amend­
ment Act of 1913, ch. 47, subscribed for 2,500 shares in the cap­
ital stock of the Burrard Inlet Tunnel & Bridge Company, a 
company incorporated by the Dominion statute, 9-10 Edw. VII. 
ch. 74, to which company the Railway Act of Canada, R.S.C. 
1906, ch 37, applies. The shares were duly issued to the de­
fendant municipality, and the consequence was that, by sec. 
Ill, the reew of North Vancouver became a director. The 
council then thinking the voting power, and consequently the 
influence ' the municipality in the promotion of the objects of 
the comp \. could be increased by causing to be elected on the 
board directors certain persons well disposed towards the 
municipality of North Vancouver, determined to place in the 
names of four gentlemen (the defendants) Messrs. Bridgman, 
Loutet, McLurg and Earner, shares sufficient to qualify them 
for election as directors of the company, and the intention was 
to have them elected as directors. This scheme was being car­
ried out, when the plaintiff arrived at the conclusion that the ap­
pointment of these four gentlemen holding qualification shares 
from the defendant municipality in the manner I have men­
tioned, would render any action by the directorate of the Tun­
nel Company nugatory, and that thereby the objects which he 
and the defendant municipality desired to see accomplished, 
namely, the completion of the undertaking for which the defen­
dant company had been organized, would be delayed and pos­
sibly prevented. Under these circumstances he felt himself com­
pelled to leap into the gulf and obtain an injunction restraining 
the defendant municipality from transferring to the four named
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gentlemen the shares, tlie four named gentlemen from receiving B C- 
the shares or applying to register the «une, and the company ^ 
from recognizing the transferring of the said shares. uns

In the first place, 1 think the plaintiff, if entitled at all to 
maintain the position lie has assumed, could have obtained all 1,1 x# 
the relief that was necessary, viz.: a prohibition against the North 
transfer of the shares to the four gentlemen, hv a motion to ' \ncoi-\kr. 
quash under sec. 208. Because lie thinks fit to add the other irvin*.J \ 
(and unnecessary) parties, who can only be reached by injunc­
tion, he is not at liberty to escape the consequences of sec. 208.
On the main point, in my opinion, the plaintiff's position is 
quite wrong. The defendant municipality are by statute auth­
orized to “alienate” their personal property. The four gentle­
men were trustees for the municipality. There is no suggestion 
of had faith in transferring to them the shares. I can see noth­
ing ultra vins in a municipal corporation appointing a person a 
trustee and conveying to him property to he held in trust.

In England, prior to the passage of the Municipal Corpora­
tion Act (1835), 5 & 6 Wm. IV. eh. 71), it was competent for 
municipal corporations to alienate their property, and as a 
consequence vest it in a trustee. Cohhestcr v. Lowtcn (1813),
1 V. & B. 226, a decision by Lord Eldon, and so far as personal 
property is concerned that power remains with a British Col­
umbia corporation. Real property in this province, as in Eng­
land, by statute, stands on a different footing.

The contention advanced in support of the *s view,
viz., that the proceedings of the hoard of which these four 
gentlemen were members, would be invalid, is that, by see. 112 
of the Railway Act, it is provided that no person shall he a 
director unless he is a shareholder owning 20 shares of stock.
This, he contends, means that he shall own these twenty shares 
as a beneficial owner, and not as holding shares given to him to 
qualify, as in the present case. The decision, or rather dictum, 
in Pulbrook v. Richmond Consolidated Co., 0 Ch.i). 610, was. 
with reference to the language, used in the English Act. Look­
ing at our sec. 112 of the Railway Act, R.S.C. 1906, eh. 37. I 
can see no reason for saying that a person is not qualified if 
the twenty shares held by him are held in trust. If we turn to 
the Dominion Companies Act, eh. 79. R.S.C. 1906, we see that 
Parliament has made it clear in that ease that a director must 
own the shares absolutely in his own right. Why there should 
l>e a difference I cannot say, but the contrast between the two 
Acts is significant.

The legislature, having authorized the municipality to em­
bark in commercial pursuits by acquiring shares in a railway 
company, I can see no reason why the municipality should not

C1C
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exercise all the rights that any individual shareholder might 
properly exercise. That the corporation should be a share­
holder and yet not enjoy all the advantages of its position 
seems to me to be irreconcilable with the trend of modern legis­
lation and decisions relating to municipal government.

Vancouver. Galliher, J.A. :—1 agree that the corporation of North 
oiiiihcr, j.a. Vancouver have power to transfer the shares in question to the 

respective members of tin? council to be held in trust for the 
corporation. That is what has been done here, the purpose 
sought being to qualify them to act as directors on the board 
of the Burrard Inlet Tunnel and Bridge Company.

There is, however, a further question which, perhaps, does 
not arise directly under the injunction as it is worded, but which 
counsel argued before us, and upon which the corporation are 
desirous of having the opinion of the Court. That is as to whe­
ther a bare trustee can, under the Act, qualify as a director. 
While, generally, I disapprove of the Court dealing with mat­
ters where it is sought to obtain an expression of opinion on 
a question, which, though incident to, is not, strictly speaking, be­
fore us as an issue, yet, considering all the circumstances of this 
case, and that it has been argued before us, and as it is of great 
importance .considering the English decisions upon the point, 
I think we should deal with it. This company is incorporated 
by Dominion Act. See. 112 of the Railway Act, ch. 37, R.S.C. 
19(16, in so far as it affects this question is as follows:—

No person Khali be a director unie* he îk n shareholder owning 
twenty shares of stock, etc.

It is admitted that the councillors to whom the corporation 
transferred certain of the stock, held by the corporation in the 
Bridge Company, merely hold it in trust for the corporation, 
and have no beneficial interest therein, the object being as be­
fore stated. The words in the Imperial Act upon which the 
English cases relied on by the corporation here were decided, 
are “is to hold as registered member in his own right.” The 
first case cited is Pulbrook v. Richmond Consolidated Mining 
Company, 9 Cli.D. 610, wherein Jessel, M.R., expressed the view 
that, under these words, beneficial ownership was not necessary 
for a qualification. This case was decided in 1878, and has been 
followed in England since. In Bainbridge v. Smith (1889), 41 
Ch. D. 462, Cotton, L.J., distinctly dissent* from this view, and 
in Cooper v. Griffin (1892), 1 Q.B. 740, in the Court of Appeal, 
Lord Coleridge, C.J., says that, even if the Pulbrook cast1 were 
in point, he would have difficulty in deciding according to Sir 
George Jessel* views, ami goes on to say that the decision has 
given rim* to a practice which there would be great difficulty in
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overruling, where the words are the same, hut it is a very differ­
ent matter where the governing words are different; and again, 
in Howard v. Sadler (189:$), 1 Q.B. 1, Lord Coleridge, C.J., and 
Willed, J., comment upon the decision in the Vulbrook case, and 
it would appear that a practice had grown up under the deci­
sion in that case which the Courts in subsequent cases were 
loath to disturb. The only Canadian case to which we were re­
ferred was Hit chic v. 1 Term\Von Minina Co., 4 O.L.R. T>88. At 
page 597 Maelennan, J.A., says:—

If tin* shares livid by the directors or any of them were nvtually livid 
in trust and not bcncllciully, I do not think having regard to the dis­
cussion of the subject in tin* Knglish vases, Vulbrook v. Me It mo ml Consoli­
dated Mining Compang. 1t Uh. 1). «11(1; Cooper V. (Sri/Jin, [1892] 1 Q.ll. 
740. and Hotcard v. Sadler, [1893] 1 Q.ll. 1, we could hold them qualified, 
and goes on to say that the Ontario Act is stronger than the 
English Act by reason of the word “absolutely.”

To my mind, the words in the English Act are just as wide 
as in our Act, and had it not been for the discussion of the 
Vulbrook case in the later English eases referred to, I should 
have felt bound by the opinion of so eminent a jurist as the 
Master of the Rolls, Sir Ueorge Jessel. We have not been re­
ferred to any cases in the Canadian Courts where this view has 
been followed, and after a consideration of the eases, I feel at 
liberty to express my opinion that the parties whom it is sought 
to register here could not qualify as directors.

Appeal allowed.

Re FORT GEORGE LUMBER CO. B Q

British Columbia Court of Appeal. Macdonald. CJ.AIrving, mul r »
Calliher, JJ.A. Mag 12, 1013.

1. COEPOBATIONS AXIl COMPANIES (1 VIC—110)—WlMUXCi VP—EFFECT OX 
1‘ROI’KRTY BKIIITH—SALE OP M<IBT<1A<IKII VKH8KI. IIY 1 IQVIIIATOB—
ProcKKUH—ItlOIITN OP M<IBT<IA<1KK AND SKA MEN EXTITI.KD TO MEN

Where undvr an order of court a liquidator wold a mortgaged vessel 
free from lien*, the mortgagee, and tin* seamen entitled to a maritime 
lien on the vessel for wage*, have the *ame right against the fund 
realized from the sale a* they had againwt the boat.

[Itr Australian Direct Steam Sarigalion Co.. L.U. 20 Kq. 325; and 
He Hio (Srande Do Sul Steamship Co., 8 Ch. D. 282, referred to.]

Appeal from a judgment declaring the rights of (a) a ship statement 
mortgagee ami (6) certain seamen lienors for wages, as contest­

ing claimants, to a fund in the hands of a liquidator in a wind­
ing-up proceeding.

The appeal was dismissed.
IV. II. A. liitehie, K.C., for appellant (Traders Bank).
Wintcrmute, for wage-earners.
Kobinson, for liquidator.
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Macdonald, C.J.A. :—On January 4, 1911, the company was 
ordered to he wound up under eh. 144, R.S.C. 190G, about the 5th 
March of the same year the liquidator was authorized by the 
Court to sell all the assets of the company including the steam­
ship Chilco for $67,500, of which $5,000 was for the Ohilco. The 
Traders Bank of Canada held a mortgage upon this ship, and 
there were wages due to seamen for which they were entitled to 
maritime liens. There is no pretence that the ship was sold as 
between vendor and purchaser subject either to the mortgage or 
to the liens. Sometime after the sale and delivery to the pur­
chaser the ship was destroyed. The contest now is for the pur­
chase money of $5,000. After the sale the bank valued its 
security at $5,000 and claims that the sum alwve mentioned re­
ceived for the ship belongs to it. The seamen contend that the 
liens against the ship were a first charge upon the said sum. It 
is not contended by the appellant that the liens would not he 
payable in priority had it been sought to enforce them against 
the ship itself; but they contend that the proceeds of the sale 
did not stand in the place of the ship, that the sale did not affect 
the seamen’s liens or their remedy against the ship, and did not 
as it were work a transfer of the liens from the ship to the pro­
ceeds of its sale. In the case of an ordinary sale of a ship 
subject to maritime liens, the liens arc not affected, nor would 
they in this case unless the seamen assented either before or 
after the sale. But this was a sale by a liquidator acting for 
all the creditors and under the instructions of the Court. The 
ship having been sold free from all encumbrances, the liquidator 
was, in the circumstances, bound to protect the purchaser by 
satisfying the encumbrancers, and the proper fund was the pro­
ceeds of the side. I think both the hank and the lienholders have 
the same rights in the fund as they had in the ship. Neither 
party could take proceedings against the ship after the wind­
ing up without the consent of the Court. The lienholders might 
have applied in the liquidation proceedings to have their liens 
satisfied, or to he otherwise secured: see Re Australian Din (I 
Steam Navigation Co., L.R. 20 Bq. 325; Re Rio Grande Do Sul 
Steamship Co., 5 Ch. D. 282.

I would, therefore, dismiss the appeal.

Irving, J.A. :—In my opinion the appeal should he allowed. 
The seamen's lieu was not destroyed by the sale of the ship b.v 
the liquidator. See the case of the “Fairport,” 8 P.D. 48; where 
the ship was sold in October, 1881, by Roy & Sons; a month later 
the former master of the ship began an action in rem to recover 
a sum of money for which he, in order to provide necessaries 
for the vessel, had become liable whilst he was master.

The defence (or one of them) was that if there was a mari 
time lien, the plaintiff was precluded by his own laches from
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enforcing it against a hom fide purchaser for value. Sir H. 
1‘hiliinore in giving judgment said, in effect, that although a 
maritime lien is not indelible, where reasonable diligence is 
used, i.c., by those claiming it. and the proceedings are had in 
good faith, the lien travels with the thing in whosoever posses­
sion it may come.

The seamen’s lien in this ease was not in my opinion released 
by the sale. On the other hand the mortgagees intended to re­
lease their mortgage and accept the $0.11(10 in lion thereof. 'I he 
loss of the ship in the hands of the •purchaser may prevent the 
seamen deriving any advantage from their lien, yet that loss does 
not give them a right to the money which the liquidator should 
pay to the bank on the realization by him of their security under 
see. 77 of the Winding-up Act.

The liquidator under see. 82 is only required to procure the 
authority of the Court where he proposes to consent to the credi­
tor retaining the security. If he intends to requin* from the 
creditor an assignment and delivery of the security no applica­
tion to the Court is necessary. The men must look to see. 70 of 
the Act for their relief. I cannot see that they have any claim 
on the proceeds of the security.

Galliiier, J.A., concurred with Macdonald, C.J.A.

Appeal dismissed.

Re McKINNON.

Prince Edward Inland Supreme Court, Sullivan, ( F it zy trahi and
Ilunzard, JJ. February 24, 1913.

1. JvtxiKs (§111—23)—Stipendiary mauistrath—Disqualification — 
Dias—«Magistrate attorney for defendant in action in which
ACCUSED IS PLAINTIFF.

A stipendiary magistrate is nut disqualified from entertaining an 
information against a person, tty reason of the fart that the former 
in attorney of record for the defendant in a pending action in another 
court in which the accused is plaintiff.

lAllinnan v. General Council of Medical Education, ( 1K!M | 1 Q.H. 
730, 758, 759, referred to.]

dcooks (8 III—23)—Stipendiary magistrate—Disqualification—In- 
man in ri ei lt <m act ion.

A person who has any monetary interest, however email, in the 
result of judicial proceedings should not take part in them as a

Motion to make " a rule calling upon Mr. I). E. Shaw, 
a stipendiary magistrate for Queen’s county, to shew cause why 
a writ of prohibition should not issue, to restra:n him from hearing 
and determining an information, charging the applicant, Me Kin-
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non, with having sold intoxicating liquors in contravention of 
the Prohibition Act, 1900.

The motion was denied.
J.J. Johnston, K.C., for applicant 
C. li. Smallwood, for the magistrate.

Sullivan, C.J.:—The grounds on which the application are 
based are twofold. First, it is said that Mr. Shaw is “likely to be 
biassed” against the " ant, because he is the attorney on the 
record for the defendant in a suit in this Court in which the 

ant is plaintiff, which suit, although twice tried with a jury, 
is still undetermined, an application for a new trial being now 
pending therein; and further, because at one of the jury trials a 
counsel, associated with Mr. Shaw's law partner in the conduct 
of the defence in Court, and who is also counsel for the prosecution 
in the action for the alleged breach of the Prohibition Act, asked 
McKinnon, in cross-examination, a question or questions 
respecting the prosecution against him.

Secondly, it is alleged that Mr. Shaw would have a pecuniary 
interest in the result of the prosecution, inasmuch as it would be 
to his advantage to impose a fine upon the applicant, which fin > 
he might be enabled to utilize in order to secure the payment of 
his costs in the suit in which he is the defendant’s attorney, in 
the event of its terminating adversely to the plaintiff.

With regard to the first ground of objection—that of bias, 
caused by an alleged motive to convict the applicant—the gov­
erning rule is laid down by Ixird Esher, M.R., in Allinson v. 
General Council of Medical Education, [1894] 1 Q.B. 750, at 758. 
759, which is the leading case on this point, as follows:—

In the administration of justice, whether by a recognised legal Court 
or by |>erson8 who, although not a legal public Court, are acting in a similar 
capacity, public policy requires that, in order that there should be no doubt 
about the purity of the administration, any person who is to take part in it 
should not bo in such a position that he might bo suspected of being biassed 
To use the language of Mellor, J., in lirg. v. Allen, 4 B. & 8. 91.), at p. 92» >: 
" It is highly desirable that justice should be administered by gréons who 
cannot be suspected of improper motives. “

After thus stilting the rule Lord Esher slightly qualifies the 
language of Mellor, J., in Reg. v. Allen, by saying:—

I think if you take that phase literally it is somewhat too large, be­
cause 1 know of no case in which a man cannot be suspected. There are 
some people whose minds are so perverse that they will suspect without 
any ground whatever. The question of incapacity is to be one of “substance 
and fact," and therefore, it seems to me that the man's position must !*• 
such as that in substance and fact it cannot lie suspected. Not that any 
perversely minded person cannot suspect him, hut that he must bear such 
a relation to the matter that he cannot reasonably be suspected of being 
biassed. I think, for the sake of the character of the administration of 
justice, we ought to go as far ns that, hut I think we ought not to go any 
further.

7
1
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Whether Mr. Shaw van be reasonably suspected of bias in the 
case depends upon his relation to the matter upon which he is to 
adjudicate. The suit in which his name appears on the record 
as defendant's attorney has no connection whatever with the 
prosecution under the Prohibition Act.

That suit was commenced some months before the prosecution, 
which is at the instance of a public prosecutor, was instituted, 
and although Mr. Shaw is the attorney in the ease, there is no 
evidence to shew that he, in any respect, conducted himself in 
regard to it otherwise than as a reputable attorney ought to 
have done. Under these circumstances, it seems to me impos­
sible that any reasonable person should think that he would lie 
biassed, or that in substance and in fact he could be liable to be 
even sus|>ected of bias. There is nothing upon which to found 
a suspicion. The first objection, therefore, falls to the ground.

Respecting the second objection—that of pecuniary interest, 
alleged to be occasioned by a desire to secure payment of his costs 
in another suit—it is well settled law that a person who has any 
monetary interest, however small, in the result of judicial pro­
ceedings should not take part in them as a Judge. In such a 
case, the Court will inquire no further, but will say at once that 
he is disqualified. But the pecuniary interest alleged in this case 
is of too speculative a character to be taken into account, in fact 
it appears to me to be wholly imaginary.

So far from the finding of the applicant enabling the attorney 
to secure the payment of his costs it would probably have an 
opposite effect, because the enforcement of a fine would render 
him less able to pay such costs. The occult procedure by which 
the imposition of a fine on the applicant could be made to inure 
to the pecuniary benefit of the magistrate was not made clear in 
course of the argument at the bar, and I must say, that it does 
not, in any perceptible degree, reveal itself to my mind. The 
evidence contained in the applicant’s affidavit does not, nor do 
the circumstances of the case, in fact or in substance, shew bias 
or reasonable probability of bias, so as to disqualify the stipendiary 
magistrate from hearing and determining the complaint in 
question. The rule will, therefore, lx* discharged.

P.E.I.

s. c.
1913

Re
McKinnon. 

Sullivan, C.J.

Fitzgkrald and Haszahd, JJ., concurred. Fitzgerald, J. 
Ilaszard, J.

Rule discharged.
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New Brunswick Supreme Court (King’s Bench Division), Barry, J.
Fell nary 20, 1913.

1. Pleading (§111A—303)—Statement ok defence—Specific denials
AND TRAVERSES.

The party pleading under the New Brunswick Practice Rules must 
make it quite clear hoxv much of his opjtonent’s case is disputed, and 
under the rule (Order 19, rule 13) ns to specific denials a conjunctive 
denial of several items of alleged trespass means only that defendant 
denies committing all of them; if he intended to deny committing any 
of them his traverse of the several items charged as trespass should 
bo a denial of each item with the word “or” separating each denial 
so as to make the denial disjunctive.

| See Annotation on pleadings and specific denials, 10 D.L.R. 503-510; 
and Kennerlcy v. Ilcxtall (No. 2), 10 D.L.R. 501.]

2. Judgment (§ I B—5) —Pro ooxfesro—Insufficiency of plea—Speci­
fic DENIALS AND TRAVERSES.

If (the defendant does not. by his plea, deny specifically or by neces­
sary implication the allegations of fact stated in the plaintiff's claim, 
or state that defendant does not admit the truth of such allegations, 
he will lx* taken to have admitted them under Now Brunswick Order 
19. i il le 13. notwithstanding general words of denial in the plea ; 
and he is liable to have judgment moved against him upon the ad­
missions so implied.

| Itulter v. Trey cut, 12 Ch.D. 758, applied.]

Statement Motion for judgment under Order 32, rule 6, of the X.B. 
Judicature Act, 1009.

P. J. Hughes, for plaintiff.
/*. A. Guthrie, for defendants.

Barry, J. :—On the first of February instant, application was 
made to me on the part of the plaintiff for an order for inter 
locutory judgment upon the admissions of fact in this case. Th 
application is based upon O. 32, r. (>, which provides that any 
party may at any stage of a cause or matter where admissions of 
fact have been made, either on the pleadings or otherwise, apply 
to the Court or a Judge for such judgment or order, as upon 
such admissions he may be entitled to, without waiting for th 
determination of any other question between the same parties.

In the fifth paragraph of the plaintiff’s statement of claim, 
which I think is the only paragraph of the statement to he con 
sidered, the plaintiff puts forward at least seven distinct alle­
gations of fact or grounds upon which he bases his right t" 
recover, namely :—

(1) That the defendants with their servant a and agents broke ami 
entered the lands of the plaintiff ; (2) that the defendants eut the gra-t 
and hay then standing and growing thereon ; (3) carried away the said 
grass and hay; (4) with horses and vehicles tore up the soil of the said 
land ; (5) ploughed the same ; (0) threw down the fences ; and (7) 
carried away and destroyed the fences.
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The three defendants have pleaded separately, hut their 
separate statements of defence to this paragraph are substan­
tially the same, namely :—

The said defendant denies the allegations of the 5th paragraph of the 
statement of eliiim, and says th.it neither lie nor his servants or agents 
broke and entered the lands of the plaintiff described in the statement of 
claim, and cut the grass and hay then standing and growing on same, and 
carried away said grass and hay, and with horses and vehicles tore up the 
soil of the said land and ploughed the same and threw down the fences on 
the said land, and carried away and destroyed the same.

Every allegation of fact in any pleading, not being u petition 
or auminonii, if not denied specifically or by necessary implica­
tion, or stated to be not admitted in the pleading of the opposite 
party, shall be taken to Ik* admitted, except as against infants, 
lunatics or persons of unsound mind, O. 1!), r. i:t.

It is not sufficient for a defendant in his statement of defence 
to deny generally the grounds alleged by the statement of claim, 
but lie must deal specifically with each allegation of which lie 
does not admit the truth, except damages. (). l!l, r. 17; and when 
a party in any pleading denies an allegation of fact in the pre­
vious pleading of the opposite party, lie must not do so evasively, 
but answer the point of substance. And if an allegation is made 
with divers circumstances, it shall not Is sufficient to deny it 
ii long with those circumstances, O. 10, r. 10.

The point raised here by the plaintiff is that inasmuch as the 
defendant’s statement of defence is at most a general denial of it 
and does not either deny specifically or by necessary implication 
the allegations of fact stated in the plaintiff’s statement of claim, 
or state it does not admit the truth of any such allegations, there­
fore under 0. 10, r. 13, these allegations of fact must be taken 
to be admitted, and being admitted, there is nothing at issue and 
the plaintiff is entitled to his judgment upon the admissions.

The question, therefore, to be determined is whether the 
statement of defence is open to the objections raised against it. 
If it is then, as has been determined under the English Rules in 
like circumstances, the plaintiff is entitled to succeed: Symonds 
\. Jtnkint, 84 L.T. l’TT ; Barnard v. Wieland, 30 W.R. n 17 ; Uni­
ter v. Tregent, 12 Ch. 1). 758. 41 L.T. lfi, 48 L.J. Ch. 701.

The defence here may be divided into two parts, first the 
general denial of all the allegations in the fifth paragraph of the 
statement of claim. Then this is followed by a denial that the 
defendant broke and entered the lands of the plaintiff and cut 
the grass and hay standing and growing on same and carried 
away the grass and hay, and with horses and cattle tore up the 
soil, and ploughed the same, and threw down the fences, and 
carried away and destroyed the fences.

The first part of the statement of defence is bad as being a
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N-B direct contradiction of the provisions of O. 19, r. 17. It seems to
^ q me that it would be a waste of time to enter upon a demonstration
1913 of a proposition that seems so clear. It is a general denial of
----  seven distinct allegations, which by the rule should have been

Kennedy dealt with specifically.
Gorman. Then this general statement is followed by another which 
b~—^ seems to me is also general in its terms; that is, it is a conjunctive

denial, each item of alleged trespass being joined by “and,” and 
not a disjunctive denial of each item, as it would have been had 
“or” instead of “and” been used. Thus, as it is, the defendant 
denies he committed all of the alleged trespasses. He may have 
committed some of them but not all. The party pleading must 
make it quite clear how much of his opponent's case is disputed.

In Odgers on Pleading, 2nd ed., ItiU, it is said:—
If your opponent's allegation be in the conjunctive, you must plead to 

it in the disjunctive; otherwise your traverse may be too large; for it is 
seldom, if ever, necessary for your opponent to prove at the trial the whole 
of his allegation precisely as ho has pleaded it. In other words, when 
traversing, remember, always to turn “and” into "or,” and “all” into 
“any.”

The following is given for illustration :—
Claim: The defendants broke and entered the plaintiff*» close and de 

pastured the same with sheep and cittle. The proper traverse is: Neither 
defendant broke or entered the plaintiff's close or depastured the same 
with any sheep or cattle,” ami as further illustration of the rule just 
quoted. Odgers, citing tiorman and Sweeting, 2 Wins. Saund. 205, says: 
“In an action on a policy of insurance the plaintiff averred ‘that the ship 
insured did not arrive in safety; but that the said ship, tackle, apparel, 
ordnance, artillery, boat and other furniture were sunk and destroyed, in 
the said voyage.' The defendant pleaded, denying ‘that the said ship, 
tackle, apparel, ordnance, artillery, boat and other furniture were sunk 
and destroyed in the voyage in manner and form as alleged.* This was 
held a bad traverse; the defendant ought to have pleaded disjunctively, 
denying that the ship or tackle, or apparel, etc., was sunk and destroyed; 
because the plaintiff was entitled to recover compensation for anythin» 
that was insured, and had been lost; whereas (it was said), if issue had 
been taken on the plea as pleaded in the conjunctive form, ‘and that tin- 
defendant should prove that only a cable or anchor arrived in safety, he 
would lie acquitted of the whole.' ”

In order that the plaintiff should succeed it would not he at 
all necessary, I apprehend, that he should recover upon all of tin- 
seven distinct allegations set out in his statement of claim, 
because each of these allegations of itself constitutes, if proved, 
a good cause of action. The statement of defence alleges tlmt 
the defendants did not commit all of the trespasses complained 
of. but the question is, did they commit any of them. For if 
they did, the plaintiff would be entitled to recover. And if 
issue were joined upon the statement of defence as at present
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framed, the plaintiff, in order to succeed, upon the trial, would 
bo drixen to prove the seven distinct allegations in his statement 
of claim, whereas the action being one for damages and accord­
ing to the injury the plaintiff has sustained, lie ought to recover 
if he succeeded upon any one of them.

It seems to me therefore that the allegations of fact in the 
plaintiff's statement of claim being neither denied spiritically or 
by necessary implication, nor stated to be not admitted, must, as 
against the defendants, be taken to have been admitted, and that 
the plaintiff is entitled to judgment upon such admissions.

Counsel for defendants having asked for leave to amend, such 
leav'e will be granted; the defendants to have ten days after the 
sendee of order, in which to amend. Under the practice this 
leave is usually only granted upon payment of costs, so the 
defendants must pay the costs of this application.

/.-an to "ni' n'l.

TORONTO GENERAL TRUSTS CORPORATION v MUNICIPAL CON 
STRUCTION CO, Ltd.

Sankalrheirnn Supreme ('(turf, Keirlands, J. July 24, 101.3.

1. Mahtkb axii hkrvant (I IT A4—il.'i)—Liaiiii.ity fob ixjvry to servant 
—Makk place—Excavation—Faim rk to brack bides.

Failure to brace the sides of a newer will not render a master liable 
for the death of a servant as the result of a cave-in, where, to have 
done so at the time the accident occurred, would have interfered with 
the work of excavation.

Action under Lord C ell’s Act for the death of a ser­
vant as the result of the caving-in of the side of a sewer trench 
in which he was working.

Judgment was given for the defendant.
F. L. Haste do, for plaintiff.
IV. .1/. Martin, for defendant.

Nbwlands, J. :—This is an action under ch. 1J5. H.8.S. 1900, 
commonly knoxvn as Lord Campbell’s Act, for damages on lie- 
half of the father, stepmother and four brothers of Nikolaus 
(lavora, who was killed by an accident while in the employment 
of the defendant company. The plaintiff company, who are the 
administrators of the estate of the deceased, allege the following 
negligence on the part of the defendants:—

8. The plaintiff further says that it was gross negligent on the part of 
the defendant com-pany, knowing that the wall of the sewer had caved in 
on the evening of September 28. or tbercalHiuts. and again on the morning 
of the following day to order the said Nikolaus (îavora (and his fellow- 
workmen) to clear out the caved-in earth without first warning them that 
an operation more dangerous than usual was to be conducted, and with-

N. B.

8.C.
1913

fiOBMAV.

SASK.

8. C.

1911

Statement

New lands, J.

22



816 Dominion Law Reports. 112 D.L.R.

SASIC.

S.C.
1013

Toronto

Torpora- 

Münicïpai
- COXKTRI C-

Oo. Ltd.

Newlimd*. J.

out first bracing the intact side of the sewer, and without first seeing that 
both sides of the sewer were properly braced as tlie excavation deepened, 
and without furnishing its workmen, and the deceased in particular, with 
sufficient and adequate lumlier ami materials for bracing, and with means, 
resources and instructions suitable to accomplish the work under the exist­
ing conditions.

0. The plaintiff further says that the death of the said Nikolaus (lavorn 
was caused by the improper and defective system adopted by the defendant 
company in constructing said sewer, it being essential for the safe con­
struction thereof that the earth on each side of the excavation should be 
protected by supports or braces as the work of digging progressed, par­
ticularly as the soil near the power house was soft and dangerous to the 
knowledge of the defendant company; and by the failure of tin? defendant 
company to properly brace the said sewer; and by failure of the defendant 
company to brace tin* intact side of said sewer before ordering the deceased 
and others to dig out the earth which hud fallen in from the other side; 
and by failure of the defendant company to select proper and competent 
persons to superintend and direct the construction of the said sewer, and 
by its failure to furnish its workmen, and the deceased in particular, with 
adequate instructions, materials and resources for such work; and by other 
acts of negligence of the defendant company referred to in the preceding 
paragraphs hereof.

The faets are that the defendant company were digging a 
sewer in Weyhurn. This work was done by a ditching machine 
which dug down to the deptli of about nine and one-half feet. 
The defendants’ employees followed after the machine and after 
bracing the sides of the trench dug it by hand to a further 
depth. On the evening of September 26, one of the walls of the 
sewer after it had been braced caved in carrying with it the 
braces which required both aides of the trench to hold them up. 
and filled up the trench to within a few feet of the top. The de­
fendants’ employees commenced to clear this earth out by hand 
the next morning, and at about noon the defendants’ foreman 
hired the deceased who went to work by direction at the top of 
the bank, but subsequently went to work at the bottom of the 
sewer where defendants’ foreman saw him and allowed him to 
continue working.

When the trench was cleared out nearly to the bottom an­
other cave-in occurred on the side opposite to that on which the 
cave-in occurred the night previous and Nikolaus Oavora was 
killed. No bracing had been put in at the time this last accident 
had occurred although it could have been put in by straighten­
ing up the side on which the first cave-in had occurred. There 
was evidence that the defendants’ employees warned the defend­
ants’ foreman of the danger of working in the ditch and asked 
for bracing, but i did not believe this evidence because the men 
who gave it said they could not speak English and hod to give 
their evidence through an interpreter, and as the accident took
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place some two years previous and the defendants’ foreman 
could only apeak English they were either saying what was false 
when they said they could not speak English at the trial or that 
they did speak English some two years previously. The de­
fendants’ foreman swore that he was around the work all the 
afternoon and that there was plenty of material to brace the 
sides of the ditch if the men wanted it and that it was their busi­
ness to do so. The deceased had only worked in this ditch a few 
hours before the accident at which lie was killed, but lie had 
worked previously for the defendants at the same kind of work 
and 1 am of opinion that he knew the risk of the work as well as 
the defendant company or their foreman. This foreman was an 
experienced man and took what lie thought was the proper 
course as he did not want the trench to cave in because a cave-in 
caused more work and expense to his company and was a thing 
lie wished to avoid. The cave-in, however, did occur in which 
the said Nikolaus tiavora was killed, and 1 am of the opinion 
that the danger of a cave-in would have been lessened if the 
sides of the ditch had been braced before the accident, and I 
think they could have been so braced at least a short time before 
the accident, but I am unable to say that if they had been so 
braced that that would have prevented the accident as the 
former cave-in occurred while the sides of the ditch were so 
braced.

As to who should have done this work, the evidence 1 think 
shewed that the men working in the ditch should have done it, 
though of course it would be the duty of the foreman to see that 
it was done.

Is the defendant company under these cire es liable
for the death of said Nikolaus Gavora '! I do not think so, be­
cause in order to make the defendant company liable there must 
be negligence on their part and 1 cannot set1 that they were neg­
ligent in any way. The only negligence that could be imputed 
to the defendants is that their foreman did not require the men 
to put in braces before the accident happened and I am not 
satisfied that the time had come when these braces could have 
been put in without interfering with the work.

There will, therefore, be judgment for defendants with costs.

SASK.

s. c.
101 :t

Toronto
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Judijment for defendant.
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SASK. Re CUMBERLAND ELECTION.

8.C.
1013

Saskatrheican Supreme Court, Newlanda, J. May 26, 1013.

1 Elections (g II C—71)—Result — Declaration — Requirement ah
TO, DIRECTORY ONLY.

The requirement of sec. 33 of R.S.S. 1909, ch. 4, that the deputy re 
turning officer shall Immediately after the close of the poll and the 
summing up of the votes, make the written declaration required by 
such section, is merely directory.

2. Elections (§ II-C—08)—Result — Returning candidate—Failure 
of deputy returning officer to comply with law—Neglect to
ENTER VOTE IN POLL BOOK.

A returning officer will not be required by mandamus to return a 
person as the candidate elected, where certificates of election in none 
of the polls were signed by the election officials as required by sec. 
35 of R.S.S. 1909, ch. 4, nor the votes recorded in the poll books as 
required by sec. 33 of the statute, except in one poll where the oppos­
ing candidate received a majority of the votes cast.

Statement Application for writ of mandamus to compel the returning 
officer to return William Charles McKay as the member elected 
to the Assembly for the electoral district of Cumberland.

The application was dismissed.
J. F. L. Embury, for applicant.

Ncwlauds, J. Newlands, J. :—Mr. Embury has applied for a writ of man­
damus to compel the returning officer to return William Charles 
McKay as a member of the Assembly for the Cumberland Elec­
toral District.

The returning officer at the election which was held on 
September 21, 1912, made the following return only:—

Declare election void.
(1) In all polls no certificate received signed by Deputy and Poll Clerk, 

section 35.
(2) In nil polls but I<ac la Rouge section 33 has not been carried out.
I can only order the issue of a writ of mandamus to the re­

turning officer to compel him to return William Charles McKay 
as the member elected to the assembly at said election if the said 
William Charles McKay has been duly elected according to the 
Athabaskii or Cumberland Election Act and the Saskatchewan 
Election Act.

The returning officer states in his return :—
(1) That section 35 of the Athabnska and Cumberland Act, R.S.S. 1009. 

ch. 4, as amended by statutes of 1912, ch. 4, has not been complied with.

This section is as follows :—
At five o'clock on polling day the deputy returning officer shall declare 

the poll closed and immediately thereafter he and the poll clerk shall in 
the presence of the candidates or their agents sum up the votes given to
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eaiih candidate and «hall enter in the poll lunik immediately below the lut 
name recorded and sign a certificate in the following form:—

We, the undersigned deputy returning nflicer and poll clerk for the 
polling place at (here insert description of the polling place) of the elec­
toral division of Athubaska, solemnly declare that to the lx**l of our know­
ledge and belief this (or the) poll book for the said polling place contains 
a true and exact record of the votes polled at the above-mentioned polling 
place; that we have faithfully counted the votes given for each candidate 
and that the number recorded for ( here insert the name of one candidate) 
was (and so for each of the candidates).

In witness whereof we hereunto set our hands this day of 
A.D. 19 .

SASK

8.C.
191.3

R K
Cf.MIIKRI.AM>

El.KCTîON.

Newlende. J.

(Signature) A. B.,
Deputy Returning Officer. 

C. D.,
/•#>// Clerk.

Iii polling division number 2 tin* above declaration appears 
immediately after the name of tin* last voter signed by Nathan 
Setter as acting deputy returning officer and poll clerk, but 
such declaration has not been made by either tin* deputy re­
turning officer or poll clerk in any of the other electoral dis­
tricts. There appears to be no provision in the above recited 
Act to cover such a ease, but I see no reason why the returning 
officer could not require the deputy returning officers and poll 
clerks to make the required declarations. It is true the Act 
requires this declaration to be made immediately after the close 
of the poll and the summing up of the votes, but such a provision 
can only be directory and it could be got over if the election had 
otherwise been conducted according to law.

The election, however, was not so conducted. The second ob­
jection of the returning officer is that section 33 was not com­
plied with, excepting in the poll held at Lac la Rouge. This 
section is as follows :—

The poll clerk shall write in the poll book the full name, the occupation 
and the residence of each voter, and ca>h voter shall, opposite thereto mark 
the figure (1) accompanied by his signature or his mark in the column for 
the candidate in whose favour the vote of such voter is given.

This objection is to the effect that only in one polling dis­
trict did the electors poll their votes in the manner required by 
the Act. Now, if the vote is not recorded in the manner pro­
vided by the Act, I do not see how the returning officer could 
count such vote. Therefore, if section 35 had been 
with, he would have had to throw out all the votes excepting 
those polled in the electoral division of Lac la Ronge, and as 
these votes gave a majority for Thomas 1. Agnew, he could not, 
in that case, have returned William Charles McKay as the mem­
ber elected for the district.

As this is not an application for a recount, but an applica-

701
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SASK.

8.0.
1013

Re
OVMIIKM.AND

Ncwlsnds, J.

tion to compel the returning officer to do his duty ns provided 
by the Aet, and as the returning officer can only proceed ns 
directed by such Act, 1 cannot see that he could do otherwise 
than he did; he found no votes that he could legally count, and 
I have no power to compel him to proceed contrary to the Aet 
and count votes that were not polled in accordance with the 
provisions of the Athabaska and Cumberland Election Aet any 
more than if the election had been under the Saskatchewan Elec­
tion Act and the votes had been recorded by open voting in­
stead of by ballot. To do otherwise would Is» to alter the pro­
visions of the Act which the Legislature only can do. The ap­
plication will be dismissed.

Mandamus refused.

ONT.

S.C.
1913

PIPER v STEVENSON.

Ontario Supreme Court (Appellate Division), Muloek. C.d .F.X., Clute, 
Hitldell, Sutherland, and Leiteh, JJ. March 19, 1913.

1. Adverse possession (g I J—BO)—Claim — Hostility — Fencing land
—Residence on.

Where one who, liefore receiving n conveyance, enclosed with a fence 
not only the lnml bargained for hut also lota to which he had no 
claim, and plowed and cropped them for more than ten year*, nl 
though he did not erect buildings or reside on the land until five years 
after the enclosure, his possession of the two lots was open, obvious, 
exclusive ami continuous so as to come within the Limitations Act, 10 
Kdxv. VI1. (Out.) ch. 34 IK.S.O. 1914, ch. 751.

2. Adverse possession (6 11—91)—Time hkovirkd—Interruption or
STATUTE or LIMITATIONS—ABSENCE FROM LAND DURING WINTER.

The fact that, for a portion of the time, one claiming land by ad­
verse possession, did not reside thereon during the winter months does 
not. amount to an interruption of the running of the Limitations Act, 
10 Kdw. VII. (Ont.) ch. 34, R.S.O. 1914, ch. 75, where, for more than 
ten years, he plowed and cropped the land and kept it enclosed with 
fences since his possession was open, obvious, exclusive and continuous.

[Coffin v. !North American Land Co.. 21 O.IL 80, considered ; Me 
fntf/re v. Thompson, 1 O.L.R. 103; Seddon v. Smith, 30 L.T.R. 108, ami 
Harris v. Mudie, 7 A.R. 414, specially referred to.]

3. Adverse possession ( 1II—01 )—Continuity of possession — Non
residence—Fencing—Inference of abandonment.

The fad that one claiming land by adverse possession did not re­
side on it continuously docs not shew an intention to abandon it, 
where, during all of the time, lie kept the land completely enclosed 
with fences, ami plowed and cropped it from year to year.

(M'onwam v. \andcrbrandc '( 1808 ), 17 W.R. 53, specially referred 
to.]

Statement Appeal by the defendant from the judgment of Meredith.
C.J.C.P., of the 21st January, 1912, in favour of the plaintiff 
in an action for trespass to land; the plaintiff asserting title by 
virtue of the Limitations Act.

The appeal was dismissed.
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E. D. Armour, K.C., for the defendant, argued that in the 
judgment appealed from the distinction between trespass on land 
and occupation of it had not been observed. The mere putting 
of a fence round land, and getting a servant to spread manure 
upon it, does not constitute occupation : Coffin v. Norik American 
Land Co. (1891), 21 O.R. 80; McConagliy v. Denmark (1880), 
4 S.C.R. GOO. The occupation necessary to bar the title of the 
true owner must be actual and visible, by some individual whom 
one can see, not by an inanimate object such as a fence, or a load 
of manure, of which no questions can lie asked. The doctrine 
of constructive possession cannot be invoked on behalf of a 
trespasser: Olynn v. Howell, [1900] 1 Ch. 666, per Eve, J., at 
pp. G77, 678 ; Trustees Executors and Agency Co. v. Short 
(1888), Id App. Cas. 703; Holdnson v. Osborne (1012), 27 
O.L.R. 248; Bentley v. Leppard (1003), 33 S.C.R 144. McIntyre 
v. Thompson (1001), 1 O.L.R. 163, per Osler, J.A., at pp. 166, 
167; Harris v. Mudic (1882), 7 A.R. 414; ('ampeau v. May 
(1911), 2 O.W.N. 1420; Wright v. Olmslead (1011), 3 O W N. 
434; For v. Boss (1012), 3 D.L.R. 878, 3 O.W.N. 1347. The 
plaint ill’ has failed in her proof, and the evidence does not dis­
close when the alleged adverse possession liegan.

Edward. <lillis, for the plaintiff, argued that, under the cir­
cumstances of the present case, the acts relied upon by the plain­
tiff were sufficient to constitute such a possession as would ripen 
into an absolute title after the period of limitation had expired. 
He referred to the following authorities: Lord Aduoeah v. 
Young ( 1887), 12 App. Cas. 544; Seddon v. Smith (1877), 
36 L.T.R. 168; Covcrdah V. Charlton (1878), 4 Q.D.I). 104; 
Scarby v. Tottenham BAY. Co. (1868), L.R. f> Eq. 409; Norton 
v. London and North Western B.W. Co. (1879), 13 Ch. I). 268.

Armour, in reply.

March 19. The judgment of the Court was delivered by 
Clute, J.:—The plaintiff claims as owner and occupier of lots 
28 and 29, block “A.” Marmot street, North Toronto, registered 
plan No. 722, and asks an injunction restraining the defendant 
from trespass and for damages for former trespass and forcible 
entry. The defendant denies that the plaintiff is the owner of the 
lots in question, and says that lie purchased the same from the 
registered owner thereof, and thereupon entered into possession 
of the same and built a fence thereon mu' a crop, which
are the trespasses complained of.*

In March, 1901, the plaintiff bargained for the adjoining lots 
with one Whaley, and in May or June delivered to Whaley a

•Tin* conveyance to tlio defendant was in October, 1011 ; the defendant 
alleged that he mode an entry in Xovemlier. 1011: the tre-jiawiea of which 
the plaint itT complained were in June, 1012. shortly Iwfore the net ion war
•"•gun.
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buggy in part payment. In September the plaintiff enclosed 
the Whaley lots and the lots in question by a fence, but did not 
receive the deeds of the Whaley lots until the 4th February, 1902, 
when three of them were conveyed to the plaintiff, and the 4th 
July, when the remaining three were conveyed to the plaintiff. 
In the fall, probably in October, after the fencing took place, the 
plaintiff had manure drawn upon the lands in question; and 
the evidence shews that they have been cultivated and cropped 
by the plaintiff ever since.

The plaintiff did not reside upon the land in question, nor 
upon the lots purchased from Whaley, until 1905 or 1906, but 
lived at a short distance therefrom, upon a rented farm, from 
which she could walk to the lots in about fifteen minutes, or 
drive in five minutes. The Whaley lots, and the lots in question, 
formed a block, and were wholly enclosed from September, 1901, 
until action brought on the 21st June, 1912.

The learned trial Judge finds that the lands in question 
“were fenced in with her own as one lot” in September, “and 
all the lots thus enclosed were together ploughed as one lot, and 
during the following winter manure was drawn out and placed 
upon the land. Everything was done to it that an owner intend­
ing to possess and cultivate it would have done. In the follow­
ing spring it was cropped, and from that time on it was cultivated 
until the crop was taken off, when fall ploughing and manuring 
were again done. And this has gone on continuously ever since. 
In the years 1905 and 1906, buildings were erected, and in the 
latter year the plaintiff went to live and has ever since lived there 
Her possession has been all along open, obvious, exclusive, and 
continuous. Until 1906, everything was done upon the land 
that an owner could do in reaping the full benefit of it ; and, since 
the spring of that year, everything that an owner in actual, con­
stant occupation would do. All this is well proved by the wit­
nesses Doughty, Whaley, and Newman as well as by the plaintiff 
and her husband. ’ *

I think that this is a fair statement as a result of the evidence. 
The learned trial Judge then proceeds : “I cannot think that 
the logical result of the reasoning in any of the decided cases can 
be that there can be no possession which would ripen into a 
right to the land unless the possessor also lives upon it; and, if 
it were, I would be quite unable to follow it to that extent in this 
case. Here there was the plainest evidence of wrongful posses­
sion, in the fencing in of the land in question as part and parcel 
of the plaintiff’s land alone, calling for action on the owner’s part 
if he desired to save his rights—action in removing the fences 
or in the Courts of justice; and, in addition to that, there was the 
continuous use by the plaintiff for her own benefit, for upwards 
of ten years before any such action was taken ; and so the rights 
of the owner became barred by statute.”
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Mr. Armour strongly urged that what was done by or on be- ONT. 
half of the plaintiff in respect of fencing and occupation of the 
lots did not bring the ease within the purview of the statute so (( 
as to give her a title, because the work was done by her servant, 
and she did not personally reside upon the land until some five ,*Ipr*a 
or six years after the property was fenced. He further urged Stevessos. 
that the deeds to the plaintiff of the adjoining lots not having 
been given until February, 1902, the possession of the **"**' *' 
adjoining lots was in the owner of them, and the lot in 
question could not he considered as enclosed with the plaintiff’s 
until she received the deed; and that the entry by the defendant 
after he had received his deed, he then having the paper title, 
vested the property in him, the statute not having run a sufficient 
length of time from the date of the deed of the adjoining lots 
to the plaintiff and the entry by the defendant.

The plain answer to that, 1 think, is this: it is wholly im­
material whether the plaintiff had received a deed of the adjoin­
ing lots or not; she had bargained for them, and fenced them in, 
in September, 1901 ; and her possession of them and of the land 
in question was continuous and exclusive from the date of fenc­
ing.

As to the entry, such as it was, under the law as it now stands, 
it could have no effect. Since the Act, see. 8, no person shall 
be deemed to have been in possession of any land within the 
meaning of the Act merely by reason of having made an entry 
thereon.* “Under the old law a merely formal entry by the per­
son entitled was sufficient to vest the possession in him: Co. Lilt.
2ô3b; though under 4 & 5 Anne ch. 16, sec. 16, such an entry or 
claim was not effectual to avoid the statute 21 Jac. I. eh. 16, unless 
an action was commenced within a year and prosecuted with 
effect . . . The result is that an entry, to vest the possession 
in the person entering and prevent the bar of the statute, must 
be effective as opposed to merely formal. ‘The making an entry 
amounts to nothing unless something is done to divest the 
possession out of the tenant, and revest it in fact in the lord :
Doe v. Coombcs (1850), 9 C.B. 714, at p. 718. And it must be 
made animo possidcndi: Soiling v. Broughton, (1863] A.C. 556.”
In the Coombcs case, after the encroachment, the lord of the 
manor, accompanied by the steward, entered. The lord stated 
that he took possession, and directed that a stone should be taken 
out of the wall of the hut, and that a portion of the fence should 
be removed. This was held no more than a mere entry, and not 
sufficient to vest the possession in the lord. See Light wood’s 
Time Limit on Actions, pp. 11, 12.

It is said in Worssam v. Vandcnbrande (1868), 17 W.R. 53,
•The Reel Pn»|ierly Limilntion Art 110 Rlw. VII. (Out.) oh. .14. *ec.

O. R.S.O. 1914, ch. 75].
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that slighter acts will be sufficient if no person is actually on 
the land at the time of re-entry, although the possession may not 
be vacant. In that case the predecessors in title went to the land, 
broke down the fence, and erected a post with the announcement 
that applications for a lease of the land were to be made to them. 
They remained on the land three-quarters of an hour. Three 
days later, the post was gone, but there was no evidence to shew 
who had removed it. For the next five years no one, so far as 
appeared, did anything on the land, and then the defendant 
re-entered and built upon it. It was held that the plaintiffs’ 
predecessors had effectually resumed possession.

The present case differs from that quoted in several par­
ticulars. The land has been continuously used and occupied 
down to the present time by the plaintiff. The plaintiff was in 
fact residing upon the land at the time the alleged entry was 
made, that is, upon the block of which the lands in question form 
a part, being one enclosure for the whole. Also here the ten 
years had elapsed after the enclosure and before the entry ; and 
the entry was such as. I think, expressly falls within see. 8 of the 
Act.

There remains, therefore, for consideration, only the question 
as to whether or nota piece of land entirely enclosed with other 
lands by the plaintiff, used and occupied by her continuously for 
over ten years, her possession all along being “open, obvious, 
exclusive, and continuous,” does not come within the statute, 
simply because in the earlier four or five years she did not live 
upon the land ; that is, was personally absent during the winter, 
although the land remained still enclosed by the fence and was 
used and occupied ils an owner would use and occupy in such a 
case.

The authority chiefly relied on by Mr. Armour was Coffin v. 
North American Land Co.t 21 O.R. 80. In several respects 
the facts in that ease are similar to the facts in the present case, 
but in otlicis they widely differ. In that ease, during the statu­
tory period, the true owners entered upon the land, pulled down 
the old and built a new fence. Here, as already pointed out. 
entry was not made until after ten years had elapsed from the 
time the lots were enclosed, in September, 1001. Further, tin* 
plaintiff in the Coffin case entered into an agreement, after a 
threat that he would lie evicted unless lie acknowledged himself 
to be a tenant, and promised to give up possession when required, 
ami he did give up possession, and, although living on the 
adjoining land, lie made no claim of any kind until five years 
after he had given up possession.

The points of difference are sufficient, I think, to distinguish 
the Coffin case from the present. But I desire to refer to some 
observations made in the judgment of the Cow a vase to which I
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cannot accede. It is said there (p. 87) : “The plaintiff here ONT.
cropped the land in question during the summer ; during the g c
winter he did nothing to it but draw some loads of manure upon nn:$
it . . . During the summer months and during the months -----
when he was sowing the land and reaping his crop, his possession I’o’KR 
was clearly sufficient beyond question, but during the rest of the Stevenson.
year his possession was not actual, nor constant, nor visible. ---- -
During each winter he says that he drew some manure upon the u 
place and in the spring he spread. Excepting for this he 
withdrew absolutely to bis own lot, which adjoined but was sep­
arated by a fence from that of which he claims the possession”—
Differing in this respect also from the present. “The winter 
months must be separated from the summer and we must look 
at the acts of possession done during those winter months by 
themselves. Doing this, I think the acts done in the winter did 
not constitute an occupation of the property to the exclusion of 
the right of the true owner, but were mere acts of trespass, 
covering necessarily but a very short portion of the winter, and 
that the possession must be taken to have been vacant for the 
remainder of it. The right of the true owner would attach upon 
each occasion when the possession became thus vacant, and the 
operation of the Statute of Limitations would cease until actual 
possession was taken in the spring again by the plaintiff:” 
citing Trustees Executors ami Agency Co. v. Short, Iff App 
Cas. 793.

To this proposition of the law I cannot assent. In the ease 
cited, the trial Judge had charged the jury that when any 
person went into possession of another person’s land, and ex­
ercised dominion over it with the intention of claiming it, and the 
Statute of Limitations thereupon began to run as against the 
owner of the land, such running was never stopped, notwithstand­
ing that the intruder entirely abandoned the land long before 
the expiration of twenty years from his first entry, and no other 
person took possession of such land, and that the right of the 
true owner of the land would not again arise without an entry 
by such true owner with the intention of repossessing himself of 
such land. The jury were also told that, at the expiration of 
twenty years after such taking possession of the land as against 
the true owner, his right of action was defeated, notwithstand­
ing that there may not have been twenty years’ possession as 
against him. Lord Maennghten, who delivered the judgment 
of the Privy Council, after referring to the charge and to the 
origin of the doctrine, said : “Their Lordships are unable to con­
cur in this view. They are of the opinion that if a person enters 
upon the land of another and holds possession for a time, and 
then, without having acquired title under the statute, abandons 
possession, the rightful owner, on the abandonment, is in the
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same position in all respects as he was before the intrusion took 
place. There is no one against whom he can bring an action. 
He cannot make an entry upon himself. There is no positive 
enactment, nor is there any principle of law, which requires 
him to do any act, to issue any notice, or to perform any ceremony 
in order to rehabilitate himself. No new departure is necessary. 
The possession of the intruder, ineffectual for the purpose of 
transferring title, ceases upon its abandonment to be effectual 
for any purpose. It docs not leave behind it any cloud on the 
title of the rightful owner, or any secret process at work for 
the possible benefit in time to come of some casual interloper or 
lucky vagrant.”

This final statement of the law was applicable to the Coffin 
case, on the finding that there was there an abandonment of the 
premises for some four or five years. In the present case there 
was no abandonment, unless, as Street, J., argues in the Coffin 
case, ‘‘the fact that the land lay idle during the winter.”

It is impossible, 1 think, to treat what took place in the 
present case as abandonment. The land was entirely enclosed. 
It was cultivated and cropped every year. It is begging the 
question to say that, because the land was not used in the winter 
time, when it could not be used for any useful purpose, therefore 
there was an abandonment. Surely abandonment is a matter of 
intention, and the cultivating and cropping from year to year 
shews that there never was any intention of abandonment; and 
the case cited with respect to that point had, I think, no appli­
cation.

In McIntyre v. Thompson, 1 O.L.R. 163, referred to by 
Mr. Armour, the land was not wholly enclosed, one end being 
bounded by a marsh, and through this marsh cattle could and did 
stray into it. Osler, J.A., refers to this fact at p. 167, and. 
as I read the case, it formed an important part of the evidence 
upon which the Court agreed that ‘‘the learned trial Judge was 
right in holding that at the date of the commencement of the 
former action the defendant had not been in open, visible, 
actual, and continued possession of the plaintiff’s land for the 
period necessary to give him a possessory title.”

In the case of Scddon v. Smith, 36 L.T.R. 168, the defendant, 
who shared with others a right of way over a piece of land, the 
property in which was in the lord of the manor, used a portion of 
the same, amounting to about three-quarters of the whole, in 
all respects as if it were properly part of his farm, ploughing 
it from time to time and raising produce thereon. Such user was 
uninterrupted, and was continued for twenty years or more. As 
to the remaining quarter, which was not in any way fenced off 
from the above, it remained in its original condition, and was used 
for the purposes and in the manner that the whole was origin-
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ally intended to be used. As to three-quarters, it was held that 
the defendant had acquired a good title by possession, but not 
as to the one-quarter. Cockburn, C.J., says, in part : “I care 
not what he grew, he used it in all respects as if it were his own ; 
and such a user, I am of opinion, would at last give a title, 
because the lord of the manor had many ways of putting an end 
to it had he chosen to do so instead of standing by, as he did, 
and doing nothing. To my mind it makes no difference whether 
there be enclosure or not. Enclosure is the strongest possible 
evidence of adverse possession, hut it is not indispensable.”

Burton, J.A., in Harris v. Mudic, 7 A.R. 414, while pointing 
out that constructive possession is in the person having the legal 
title, says (p. 420): ‘‘The original taking of possession being 
wrongful and without colour of right, how can the plaintiff be 
deprived of more than the defendants have actually cultivated or 
enclosed?” He makes this observation, treating enclosure as 
evidence of possession, having present to his mind, as there stat­
ed, that the Statute of Limitations should be strictly construed. 
On p. 421, referring to the suggestion that the only way to make 
a claim for wild land was by clearing it and using it, lie says: 
‘‘The statement is not accurate, as it is quite possible to enclose 
wild land.” He also refera to Jackson ex dcm. Ilardenbcrg v. 
Schoonmaker (1807), 2 Johns. (X.Y.) 220, where that eminent 
jurist, Kent, C.J., delivering the judgment of the Court, said: 
‘‘There must he a real and substantial enclosure, an actual 
occupancy, a possessio pedis, which is definite, positive and 
notorious, to constitute an adverse possession, when that is the 
only defence, and Is to countervail a legal title.” On examin­
ing the case, it will be found that the fence referred to was a 
brush fence, ‘‘which was made by trees felled and lapping one 
upon another.” It was necessary to go back to this possession 
fence of 1774 in order to support the possessory title. At this 
time, it would appear that the lands were not cleared—that 
“the father-in-law of the defendant cleared the premises in 
question, in 1786, and the fences remain as they were placed at 
that time.” Kent, C.J., points out that, “if this possession he 
laid out of view, the possession of 1785, or 1786, was not a pos­
session of twenty years, before the commencement of the suit.”

Burton, J.A., in Harris v. Mudic, refers to other cases, 
American and Canadian, varying upon the question of posses­
sion, and points out that “constructive possession has no appli­
cation in the case of a mere trespasser having no colour of 
title, and he acquires title under the Statute of Limit­
ations only to such land as he has had actual and visible pos­
session of, by fencing or cultivating, for the requisite period.”

I am unable to gather from the Harris v. Mudic case that the 
facts were precisely similar to the present. Other questions
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were involved, and I rather infer that there was actual occupancy, 
its well as enclosure of a certain portion ; and—while the language 
used in the judgment would cover the present case—having re­
gard to the facts there, it may be limited to the concurring in­
cidents of enclosure and occupation.

In Worssam v. Vandenbramie, 17 W.R. 53, the paper title 
of the plaintiffs was not disputed, but the continuous pom mon 
of the defendant for twenty years was denied by the plaintiffs. 
The interruption on which they relied took place between nine­
teen and twenty years before writ. Upon that occasion the 
plaintiffs’ predecessors went to the land, and with implements 
which they had brought broke down the fence which enclosed 
the land, and erected a post on the close, to which they affixed a 
board, on which was painted a statement that any one who desired 
to take a lease of the land should apply to thase on whose behalf 
the entrance had thus been made. At the time this was done, 
the close was undoubtedly in the possession of those under whom 
the defendant claimed; but that possession was evinced solely 
by the fence. The plaintiffs’ party remained on the land three- 
quarters of an hour. Three days after this, the post and board 
were gone, but there was no evidence to shew who had removed 
them, nor was there evidence of any subsequent dealing with the 
land by act thereupon, by any one, for the next five years. After 
that period the possession of the defendant was evinced by the 
acts of the mast unequivocal kind—namely, by the erection of 
buildings. The sole question raised was, whether the entry just 
described was a mere entry, or was such a dealing with the land 
as amounted to taking possession so as to interrupt the adverse 
possession of the defendants.” Bovill, C.J., said: “The verdict 
must stand. The commencement of the defendant’s title was in 
1845. A fence is put up. This is the sole thing done on the 
land then. // this had continued, the title, of the defendant 
would have been (food. In 1848 the fence is destroyed by the 
true owner, partially, as some say, wholly, as others say. But 
now, wc must hold that it was wholly destroyed, for there was 
evidence to go to the jury that it was wholly destroyed. The 
post and board are erected. Now is this taking possession or is 
it a mere entry! There had been no adverse possession but the 
fence. When that was pulled down I cannot see that anything 
remained t.> make the possession of the defendant. The ease of 
the plaintiffs does not rest wholly on the pulling down the fence, 
and then erecting the post, but also on this, that there is no evi­
dence from 1848 to 1853 of any act on the land hostile to the 
title of the true owner.” Ryles, Keating, and Brett, JJ., con 
curred.

This case is, I think, in point. The Court, on the finding of 
tlie jury, regarded the fence as wholly destroyed, and declared.
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in so many words, that, if this had continued, the title of the ONT. 
defendant would have been good. In the present ease, not only 5""c 
did the fence continue, but the land was cultivated each year. \qw

I cannot assent to the general statement of Street. J., in the 
Coffin case that the winter months must he separated from the P|p“ 
summer months, and that, we must look at the aets of possession Stevenson.
during those months hv themselves, nor to the view there express- -----
ed that the acts done in the winter months did not constitute an 
occupation of the property to the exclusion of the right of the 
true owner, nor that the property thus became vacant during the 
winter, and that the right of the true owner would attach, and 
that the operation of the Statute of Limitations would cease 
until actual possession was taken in the following spring. No 
doubt, the statute ceases to run if the adverse possessor quits 
the land and leaves the possession vacant, as there is no person 
in whose favour it can run: Light wood’s Time Limit on Actions,
p. 12.

But, where the property is entirely enclosed by the person 
claiming by possession, his mere absence does not, in my opinion, 
amount to abandonment or make the premises vacant. It may 
still he considered under his control, inasmuch as it excludes all 
others therefrom by his enclosure. If the owner himself claimed 
before the statute had barred him, he could not reach his land 
without doing some act. lie could not make an entry without 
at least breaking down, if not destroying, the fence. It is a 
notice to all the world that the property is claimed by some one 
and that all others arc excluded, and unless there is some act on 
the part of the true owner to create a new starting-point, and 
the intnuler retains possession by the enclosure, and uses and 
cultivates the land as his own, either by himself or his servants, 
although not actually present, in person or by his servants, 
during portions of the year, the owner is excluded and his title 
barred after the statutory period.

Aside from the authorities, it seems to me plain that in the 
present case the owner’s right of action first accrued when the 
lands in question were enclosed, thereby excluding him. “No 
person shall make an entry or distress, or bring any action to 
recover any land or rent, but within ten years next after the time 
at which the right to make such entry or distress, or to bring 
such action, first accrued to some person through whom he 
claims . . sec. 4 of the Real Property Limitation Act,
R.S.O. 1897, ch. 133. “Where the person claiming such land 
or rent, or some person through whom he claims, has, in respect 
of the estate or interest claimed, been in possession . . . 
and has . . . been dispossessed . . . then such right 
shall be deemed to have first accrued at the time of such dispos­
session or discontinuance of possession . . ib., sec. 5,
clause 1.
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It seems to me impossible to say, without disregarding the 
fair meaning of the word, that an owner of land is not dispos­
sessed when another has enclosed his property without leave or 
colour of right and usas it as his own. By sec. 15, at the end of 
the period of limitation the right of the party out of possession 
is extinguished. Here I cannot doubt upon the facts, as found 
by the trial Judge, fully supported by the evidence, that, during 
the period required by the statute, the true owner was excluded 
from possession by the act of the plaintiff, who never abandoned 
the premises, but, on the contrary, “her possession has been all 
along, open, obvious, exclusive, and continuous. Until 1906, 
everything was done upon the land that an owner not residing 
upon it would do in reaping the full benefit of it, and since the 
spring of that year everything that an owner in actual, constant 
occupation would do.”

This is sufficient under the Act, in my judgment, to exclude 
any right or title of the former owner.

As pointed out in Halsbury’s Laws of England, vol. 19, p. 
110, sec. 203: “The true test whether a rightful owner has been 
dispossessed or not is whether ejectment will lie at his suit against 
some other person. The rightful owner is not dispossessed, so 
long as he has all the enjoyment of the property that is passible ; 
and where land is not capable of use and enjoyment, there can be 
no dispossession by mere absence of use and enjoyment. To con­
stitute dispossession acts must have been done inconsistent with 
the enjoyment of the soil by the person entitled for the purposes 
for which he had a right to use it. Mere going out of possession 
is not enough ; in order that the statute may operate there must 
be not only going out of possession on the part of the former 
owner, but also actual exclusive possession for the statutory 
period by some one else to be protected. If a person enters on 
the land of another and, before he has acquired a title under 
the statute, abandons possession, no one else then taking posses­
sion, the rightful owner is in the same position as if no intrusion 
had taken place.”

What constitutes possession is stated in sec. 208 (p. 113): 
“An owner who actually occupies land is in possession of it. 
If he does not actually occupy it, but puts some one else in to 
occupy it for him without creating any kind of tenancy, then the 
owner is equally in possession ; and he is also in possession and 
in receipt of the profits of the land, if he farms it by a bailiff.”

Numerous authorities are quoted to support the views here 
stated, which seem to me a clear exposition of the law.

Reference is made, among other authorities, to Sugden on 
the Statutes relating to Real Property, 2nd ed. p. 47, where the 
question of the effect of the “receipt of the profits of such land” 
is dealt with, referring to Grant v. Ellis (1841), 9 M. & W. 113.



12 D.L.R.] Piper v. Stevenson. 831

128. After commenting upon this case, the learned author 
(Sugden) proceeds. “It is clear, therefore, that the expression, 
‘in receipt of the profits of any land,’ is used in the Act, in con­
junction with the words ‘in possession of the land,’ to denote 
not the receipt of rent from a tenant, but the receipt of the 
actual proceeds of the land ; and they were no doubt introduced 
to prevent any question arising where the owner, although he 
received the proceeds, did not actually occupy the land.”

While the Court in Grant v. Ellis, although clearly pointing 
out that the language used was not the ordinary mode of speaking 
of a person in actual possession of land, or in receipt of the rents 
received on leases for years, did not rely very much on this argu­
ment, but thought the circumstances worth adverting to, the 
learned author, in referring to this, says (at p. 46) : “It appears, 
however, to he a circumstance entitled to great attention. The 
frame of the Act fully justifies the opinion of the Court.”

The judgment in the Coffin case may be supported by the 
facts which 1 have pointed out; but, in so far as it purports 
to be applicable to a case like the present, and to declare that 
the winter months must be separated from the summer months, 
and that we must look at the acts of possession done during 
those months by themselves, I cannot agree. And to that ex­
tent, and in so far as it is inconsistent with the view herein 
expressed, that case is overruled.

Appeal dismissed with costs.

Re DION.

Manitoba King’» Bench, Macdonald, ./. June 21, 1913.

1. Trusts ( g IIC—59)—Motion under Trustee Act—Construction of

The provisions of a will cannot be construed on a motion under the 
Trustee Act, R.S.M. 1902, oh. 170.

2. Motions and orders (8 I—1 )—Originating notice—-Scope—(‘onstru-
inq WILL.

The construction of u will may be determined on an originating 
notice issued under Manitoba King's Bench rule 994.

[Itc Laçasse, 9 D.L.R. 831; Re Shertock, 18 P.U. 0; Re \\ hilly. 30 
O.R. 300; Re Rally, 25 O.L.R. 112; and Kerr v. Baroness Clinton, L.R. 
8 Eq. Cas. 402, referred to.]

3. Wills (8 HI E—111)—What property passes—Specific devise of
land—Effect of subsequent gift of au. or testator's heal
ESTATE.

A specific devise of land is not allected by a subsequent clause of a 
will giving to another all the real estate to which the testator might 
lie entitled at his death, since the latter clause is to lie regarded as 
a residuary bequest relating only to property not otherwise disposed 
of by the testator.

ONT.

8.C.
1913

Stevenson.

MAN

K. U. 
1913



832 Dominion Law Reports. 112 D.L.R.

MAN. Motion under R.S.M. 1902, ch. 170, on behalf of tin executor
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of the estate of the late Charles Dion, deceased, under originating 
notice under rule 904 added to the King’s Bench Act, by 3 Geo. V.

Rk
Oio.v.

ch. 12, sec. 10, for an order determining a question arising upon 
the construction of the will and for the opinion, advice or direction 
of the Court upon questions arising on the said will.

II. P. Blackwood, for executor.
Macdonald, J. Macdonald, J. :—Prior to the passing of rule 994 applications 

were made by petition under the Trustee Act, R.S.M. 170. 
By numerous authorities it has been held, both in Ontario and 
England, under Acts similar to our own that this legislation 
does not give the Court power to determine the rights of the 
parties or any party under a will upon petition, or to give its 
opinion for the guidance of trustees. The object of the Act was 
to assist as to little matters of discretion, etc. See cases collected 
in i: < I T. 287.

Under rule 99-1 it seems settled, under the interpretation of 
a similar rule both in England and Ontario, that the construction 
of a will may be determined: Be Sherlock, 18 P.R. (*>; Be Whilly, 
30 O.R. 300; Be Locate, 9 D.L R. 831; Be Bally, 25 O.L.R. 112; 
Kerr v. Baroncsn Clinton, L.R. 8 Eq. Cas. 4G2.

Charles Dion (Young) departed this life having first made his 
last will. The question for the determination and advice of the 
Court arises under clauses 3 and 5 of his will.

Clause 3 reads as follows:—
I do hereby give and bequeath unto my niece Mrs. Ovila Dabclle (born 

Emma Bellemore) the following property: lots twenty-five and twenty-six, 
which lots are shewn on a plan of survey of St. Jean Baptiste in Manitoba, 
registered in the Winni|>eg land titles ofl ee as No. 711, and all personal 
estate in the buildings thereon.

Clause 5 reads as follows:—
I also give ami bequeath on to my dear brother Philias Dion (Y'oung) 

all the real and personal property or catate to which I shall be entitled at 
the time of my decease, namely, . . . also a certain sum of ready money
deposited in the Bank of Ottawa at Winni|H*g, Manitoba.

The following are the questions upon which the advice of the 
Court is desired:—

1. Whether under clause 3 of the said will Mrs. Ovila Labello therein 
named takes an estate in fee simple, and if not, what estate, in the lands and 
tenements therein described.

2. Whether clause 5 of the said will cuts down or reduced the estate 
devised to the said Mrs. Ovila Labcllc by said will.

3. Whether under the provisions of the said will the estate devised to 
Mrs. Ovila Lahellc is restricted or not.

4. Whether clauses 3 and 5 of the said will are contradictory or repug­
nant and, if so, what is the offcct of clause 5 construed with reference to the 
rest of the said will and particularly clause 3 thereof.
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5. Whether Mrs. Ovila I.uhelle and Philias Dion (Young) take con­
currently in said lands described in clause 3 of the said will.

0. Whether gift under clause 3 is annulled by gift under clause 5.
7. Whether gift under clause 3 is qualified by subsequent gift.
8. Whether gift under clause 3 being a distinct gift is controlled by 

gift under clans • 5 being in general terms.
9. Whether particular devise under clause 3 i» controlled by general 

devise under clause 5.
10. Whether gift in clause f> described in a general way by residue 

included property effectively disposed of by prior clauses.
11. Whether the testator having shewn an intention in clause 3 with 

regard to the property therein described inconsistent with its ever falling 
into the residue, effect must not be given to that intention.

And also for an order generally declaring the rights of Mrs. Ovila La- 
belle and l'hilias Dion (Young) under said will and the estate that Mrs. 
Labelle and l'hilias Dion (Young) obtained under said will.

The rule* is that the* latter part of a will shall prevail against 
inconsistent expressions in the prior part of it; hut it is also a 
settled and invariable rule not to disturb the prior devise farther 
than is absolutely necessary for the purpose of giving effect to 
the |>osterior qualifying disposition: Jarman on Wills, 6th eel., 569.

A gift of property in a will described in a general manner by 
way of residue will include all property within the general de­
scription which is not otherwise effectually disposed of by the will : 
Underhill and Strahan on Interpretation, 2nd ed., art. 27, p. 151.

If there is an express contradiction between two clauses in a 
will i' is settled by law that the second part of the will must take 
effect over the first part, but is there in the will under consideration 
any contradiction or repugnancy in clauses 3 and 5? I am of 
the opinion that there is not any contradiction or repugnancy.

The testator specifically devises certain lands under paragraph 
3 and the subsequent residuary devise can only be interpreted 
to mean his estate not effectually disposed of by the will.

If we were driven to construe the intention of the testator 
it is made plainly manifest by par. 1 of his will, whereby he specifi­
cally devises to his brother Philias Dion (Young) the lands therein 
described, shewing to my mind clearly his intention by the resi­
duary clause by which he gives to this brother all the estate to 
which he would be entitled at the time of his death, being that 
the residue applies only to such as has not been specifieallj' dis­
posed of.

I therefore make the declaration that Mrs. Ovila Labelle 
takes the property described in clause 3 of the testator’s will 
absolutely and that the same is not in any manner affected by 
clause 5 of the said will.

Costs out of the estate.
Order accordingly.

MAN.

K.n.
1013

llK
Piox.

Macdonald, J.
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Albertn Supreme Court, Watsh, •/. .1/a;/ 8, 1013.
1. Knit m:i. 18 III It—32»—Ok married woman—Ah to separate estate 

—Pui.Mirrixo KM'KxniTVRKs—Supposed ownership ok husband.
A iiunied woman it vnto|>|K‘il from tvlling up her title to land as 

against the claim for expenditure in developing the land under an 
agreement with her husband by one whom she encouraged to make 
expenditures tl.ereon. knowing tint he supposed the property to lie- 
long to the husband.

Statement Application by the plaintiff, tin execution creditor of the 
defendant, for an order for the sale of the defendant's interest in 
certain lands.

The application was granted.
(}. G. Laffcrty, for the plaintiff.
.1. L. Smith, for Mrs. Dart on.

XValsii, J.:—The plaintiff being an execution creditor of the 
defendant, applies for an order for sale under his execution of 
the interest of the defendant in certain lands which he holds 
under agreement of sale from the Hudson’s Hay Company. 
Upon the return of the summons, the defendant’s wife appeared 
and claimed the land as hers. By agreement 1 am to dispose 
of this claim of the wife on the material filed.

The defendant is named as the purchaser in this agreement, 
hut he and his wife swear that he purehased it under her 
instructions, with her money, and as her agent, and that he holds 
as trustee for her. Cheques issued by her for several of the 
payments to the company are produced, and payments of other 
sums of money connected in some way with this purchase, 
or arising out of it are evidenced in the same way. Man and wife 
say under oath that the various sums thus withdrawn from the 
hank account were of her own money.

The plaintiff’s judgment is for money expended by him in 
opening up and developing the coal seams on this land, lie 
did this under an agreement with the defendant that he was to 
have a half interest in the same. This interest was later sur- 
rendered to the defendant by agreement between them, under 
which he was to repay to the plaintiff the amount for which 
judgment has been recovered. The plaintiff swears, and it is 
not denied, that upon the making of the original agiwmenl 
the defendant produced to him this agreement with the HudsonN 
Bay Co., and informed the plaintiff that he was the purchaser 
of the lands, and that at no time was any mention made of Mrs 
Barton, as being the owner of or in any way interested in the 
same, lie also swears that she was cognizant of the original 
agreement, and that they frequently discussed it, and that sh. 
never made any claim to any interest in these lands. This is 
not denied.
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Mrs. Parton swears that all »f tin* profits made in connection ALTA,
with the operation of these lands belonged to her. That, if true, "^7
means, of course, that she has profited hv the expenditure of the 11)13
plaintiff's money, for which his judgment has Im*cii reeoveml. ----
She idso swears that if an interest in the lands was contracted for *,ARVKY
by the plaintiff (of which there is no denial, either from her or her Vabtox.
husband) it was so contracted for with the defendant as her —
agent, and not on his own account. This would seem to indicate * * ' ‘
that, if the facts had lieen known to the plaintiff in time lie 
could have held her personally liable for this indebtedness. She 
further swears to a payment of $21 Ml of her money to the plain­
tiff for freight and duty. Her affidavit does not connect this 
payment with the agreement under which the plaintiff took an 
interest in these lands, but the plain inference is that it is so 
connected, and this affords corroboration of the plaintiff's story 
as to her familiarity with and approval of the arrangement made 
between him and the defendant.

The facts, as I find them from my reading of the material, 
may be summarized as follows: The plaintiff, to the knowledge 
and with the approval of the defendant’s wife, negotiated with 
the defendant for the purchase of an interest in these lands which 
stood in the defendant’s name, of which he represents himself 
to be the equitable owner, and to which no claim was at any time 
made by his wife. I'pon the strength of this agreement he 
expended money in the development of the property, which 
money it was afterwards agreed should be repaid to him for a 
surrender of his interest in the land, and for this amount he now 
has a judgment of this ( "ourt.

Upon these findings it should not lu» necessary for me to 
determine the ownership of this property as between the defen­
dant and his wife, for I think that she is clearly estopped from 
asserting her title to it as against the plaintiff’s execution. She 
stood by and not only allowed, but deliberately encouraged 
the plaintiff to the ex re upon this property of the money
which he is now trying to get back, an expenditure which lie 
made in the belief that the property belonged to the defendant, 
as he expressly, and his wife tacitly, represented to 1m* the case.
She is practically asking the Court to aid her in the carrying 
out of a fraudulent scheme to defeat the just claim of the plain­
tiff, and this I must decline to do.

In any event, I could not, on the material before me, find 
as against the written evidence of the defendant's ow ner.ship that 
the land is his wife’s. While it is true that payments of large 
sums of the purchase money by her cheques are evidenced here,
1 am by no means satisfied that this money was really hers, 
lie and she swear in general tenus to the statement that it was 
her money, but they do not attempt to shew where she got it. or

9498
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to account in any way for the agreement being in his name. I 
cannot accept, unreservedly, the evidence of people who are in 
the plight of these deponents before this Court with respect to 
this transaction. Upon the plaintiff’s uncontradicted testimony, 
and the admissions of the defendant and his wife, either he was 
guilty of a fraud upon the plaintiff in his dealings with him over 
this property, or he Is now attempting to perpetrate one upon 
him, and in either fraud he then was, or now is, being abetted 
by his wife. I would require more satisfactory proof of
Mrs. Parton’s ownership of the money that stood in her name in 
the bank, before I could give effect to her claim.

Tlie order will go barring the wife’s claim to the land, and 
declaring it subject to the plaintiff's execution and for the sale 
of the defendant’s interest in it, with costs. She cannot com­
plain of this order, for on her own statements she could have been 
made legally liable for this debt, and her moral liability for it 
cannot be questioned.

Application granted.

4



MEMORANDUM DECISIONS.
Memoranda of less important Case* of in KU|>crior ami appellate Court»

without written opinions or upon short memorandum decisions and «if 
seleeteil Cases ilechled hy Im-id or ilistriet Jmlges,

Masters anil Referees.

WILDMAN v. WILDMAN.
Alberta Supreme Court. Trial before Simmouti, ./. July ID. 1913.

Wills f § I D—35)—Competency to make.]—Action to es­
tablish a will.

,/. //. Charman, for tin* plaintiff.
T. M. Twatlic, for tin* defendants

Simmons, J. :—The subject-matt* this action is the es­
tate of Moses Wildman deceased, c ar Innisfail, Alberta, 
who died on or about October 3rd, 11)11, leaving a widow and 
one son, Duke Wildman, and two daughters. Mrs. Scarlett ami 
Mrs. Tester. The plaintiff Duke Wildman claims the estate 
under a will which is dated the 22nd of February. 1908, and wit­
nessed by Christopher Savage and William Robinson.

The defendants, Anne Wildman, widow of the deceased, and 
Estelle Anne Scarlett, daughter of deceased, allege that the said 
will was obtained by undue influence of the plaintiff Duke 
Wildman and others acting with him. Mary Hannah Tester, 
daughter of the deceased, docs not contest the said will. For 
about 3 years preceding the death of Moses Wildman In* was an 
invalid. His wife lived with him and he was cared for by 
Christopher Savage, a young man employed by Duke Wildman 
for this purpose. In November, 1907, the deceased had a para­
lytic stroke which deprived him of the use of one arm and one 
leg and also affected his organs of articulation to some extent. 
Savage and his daughter Mrs. Tester allege that this affection 
was quite mild and lasted only part of an afternoon and that 
there was little impairment of spet*eh and very little mental 
impairment and this was only of a temporary nature and dur­
ation.

Scarlett and Mrs. Scarlett and Anne Wildman allege that 
the paralysis was of a very serious character and that while 
there was a partial mental ami physical recovery, yet that the 
deceased never regained his mental control sufficient to com­
prehend the effect of his actions.

It was quite apparent at the trial that the witnesses who
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ALTA. were members of the family as well as the son-in-law Scarlett
]g]3 were imbued with a feeling of bitterness and antagonism and

gave their evidence in such a manner that it was obvious that 
their statements of the facts revealed a bias in accordance with 
their mental attitude. 1 am of the opinion that the evidence of 
such independent witnesses as Henry Barrs and William Robin­
son is of much greater value. There is absolutely no suggestion 
of Barrs having any interest or prejudice one way or the other. 
Robinson, although a brother-in-law of the plaintiff, seemed to 
be a very honest and candid witness. Savage says that at the 
suggestion of the deceased he interviewed Mr. Oldham, barrister 
of Innisfail, who drafted the will in accordance with the instruc­
tions of Savage, who took the draft will home and read it to 
deceased, and Savage repeated to deceased the instructions of 
Oldham as to execution, and the necessity of having two wit­
nesses. When Robinson visited the deceased on an errand to 
purchase some oats the deceased asked him to witness the will 
and he was quite sure the deceased knew what he was doing. 
Subsequently the deceased transacted business with Mr. Barrs 
and was apparently quite capable of doing so. Savage is cor­
roborated by Mr. Oldham in regard to the drafting of the will. 
He however contradicts Savage as to the will having been sub­
mitted to him after execution and as to the conversation between 
them when the draft will was drawn. None of the contra­
dictions go to the main question at issue further than affecting 
the credibility of Savage. 1 am convinced, quite independently 
of the evidence of Savage, that the deceased quite fully com­
prehended the meaning and effect of the instrument in ques­
tion when executed, and that the same is his own instrument and 
executed according to law.

There will, therefore, be judgment for the plaintiff Duke 
Wildman with costs against all the defendants except Mrs. 
Tester.

Judgment for plaintiff.

QNT Re PIGOTT AND KERN.
-----  Ontario Huinnnc Court, Falconbridgr, C.J.K.H. July 2. 1013.
1913

Vendor and purchaser (§ 1 C—10)—Defective T.tlc — Kt 
gistered Agreement—Probability of Litigation—Doubtful Title.} 
—Motion by Pigott, the vendor, under the Vendors and Pur 
chasers Act, for an order declaring that the purchasers' objec 
tion to the vendor’s title had been satisfactorily answered, and 
that a certain registered agreement did not form a cloud upon 
the title. The Chief Justice said that counsel for the vendor put 
the case ingeniously and ably as to the agreement of the 9th Janu-
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ary, 1909, being spent or effete so as to preclude the possibility 
of trouble arising therefrom to purchasers. Hut, in view of the 
declared attitude of Mrs. Bell and the vis inertiæ of the Bank 
of Hamilton, and the possible assertion of right of purchasers 
from the Cumberland Land Company, he was obliged to hold 
that there is a reasonable probability of litigation to which the 
purchasers might be exposed ; and that the title must, for this 
reason only, be classed as doubtful : Armour on Titles, 3rd cd., 
pp. 280-1 ; liteid v. Bickerslalf, 11909] 9 Oh. 30f>, at p. 119; lie 
Niehnix anil Van Joel, |1910| 1 Oh. 41. No costs. 0. A. Moss 
and F. Morison, for the vendor. XV. S. McBrayne, for the pur­
chasers.

JEWELL v. DORAN.
Ontario Supreme Court. Trial before ttritton../. .hiIp 4. 1013.

Trover (§ II—2.">) -Conversion of ('hathIs—Return or Pay­
ment of Value — lit firmer — Effect of Rieovery.]—Action 
liy the executor of Melvin J. Clark, deceased, who was 
the owner of the Windsor Hotel at Sault Ste. Marie and 
of the furniture and furnishings therein, to recover 
from the defendants the value of a part of the furniture and 
furnishings said to have been converted by the defendants. The 
learned Judge, in a written opinion, summarised the facts, made 
certain findings thereon in favour of the plaintiff, and directed 
that judgment should be entered for the plaintiff for the return 
to him by the defendants of the furniture, furnishings, and 
chattels belonging to the plaintiff, in the possession of the de­
fendants, or for payment of their value ; and for a reference to 
the Local Master at Sault Ste. Marie to inquire, ascertain, and 
report what furniture, furnishings, and chattels belonging to 
the plaintiff were taken possession of by the defendants, or any 
of tV* , and what of said property is now in the possession of 
the V fendants, or any of them; and what is the present value 
of all such property of the plaintiff as is in possession of the 
defendants or any of them ; and also the amount of loss, if any, 
to the plaintiff by reason of any of the property being lost, dam­
aged, or destroyed while in the possession of the defendants, 
where such loss has not been occasioned by ordinary wear and 
tear. Further directions and costs reserved. I*. T. Rowland, 
for the plaintiff. V. McNamara, for the defendants.

CRUCIBLE STEEL CO. v. FFOLKES.

Ontario Supreme Couit, Lennox, ./., in Chamber». July 10. 1013.

Execution (§ II—20)—Judgment Debtor—Examination of 
Transferees—Con. Rule 90.1—Action P* tiding to Set asdic Trans-

ONT.

1913



840 Dominion Law Reports. 112 D.L.R.

ONT.

1913

fera.]—Appeal by the plaintiffs, judgment creditors, from the 
order of the Master in Chambers, Crucible Steel Co. v. Ffolkes, 
4 O.W.N. 1561. Lennox, J., dismissed the appeal with costs. 
Harcourt Ferguson, for the plaintiffs. J. A. Worrell, K.C., 
for the transferees.

ST. CLAIR v. STAIR.

Ontario Supreme Court, Falconbritlge, C.J.K.B. July 4, 1913.

Discovery and inspection (§ I—1)—Affidavit on Production 
—Claim of Privilege for lie porta —Identification—Sufficiency— 
Documents Obtained for Information of Soicitor---‘Solely.”] — 
Appeal by the defendants the “Jack Canuck” Company from 
the order of the Master in Chambers, St. Clair v. Stair, 11 D. 
L.R. 862, 4 O.W.N. 1427, directing the appellants to file a better 
affidavit on production. The Chief Justice said that the learned 
Master did not have the opportunity of considering Swaisland 
v. Grand Trunk If. Co., 3 O.W.N. 960, in the light of certain 
English cases, for the simple reason that they were not cited to 
him: Taylor v. Batten (1878), 4 Q.B.D. 85 (C.A.); Betncke v. 
Graham (1881), 7 Q.B.D. 400 (C.A.); Buddcn v. \Y ll inson, 
[1893] 2 Q.B. 432 (C.A.) ; in accordance with which the re­
ports in question were sufficiently identified. As the Master said, 
the rule requiring the use of the word “solely” was not of uni­
versal application. There would be no question if the documents 
were title deeds, etc. The learned Chief Justice with some diffi­
dence, expressed the opinion that it was not necessary here. 
Appeal allowed and order of the Master reversed. Costs here 
and below to the appellants in any event. R. McKay, K.C., for 
the appellants. W. E. Raney, K.C., for the plaintiff.

CANADA CARRIAGE CO. v. LEA.

Ontario Supreme Court, Lennox, ./., in Chambers. July 17. 1913.

Solicitors (§ II C 2—35)—Lien on Fund in Court for Pro­
fessional Services — Payment out.]—Motion by solicitors for 
an order for payment out of the moneys in Court to the 
credit of the Durant Dort Carriage Company. Lennox, 
J., said that it appeared that the moneys in Court to tin- 
credit of the company were the fruit and result of 
professional services rendered by Messrs. Cahill & Soule 
and Carscallen & Cahill ; that their bill of costs had 
been taxed and, allowed at $855.84 ; and that the moneys in 
Court did not amount to so much as was owing to the solicitors, 
the applicants. Notice of the application had been duly served ; 
and the company had not appeared. Order made in the terms of 
the notice of motion. T. H. Peine, for the applicants.
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LAIDLAW LUMBER CO. v. CAWSON.

Ontai in Hup If me Court, him ox. 4., in Clamber*, ./fitly 17. 1013.

Interpleader (§ I—10) -By Shi riff Order Directing 
Issue — Parties — Who should be Plaintiff.] — Appeal by 
the elaiinant from an order of the Master in Chambers 
directing that she should he plaintiff in an interpleader 
issue. Lennox, J., said that it would, perhaps, prejudice 
the trial of the interpleader issue were he to go min­
utely into his reasons for thinking that the learned Master in 
Chambers was not wrong in making the claimant plaintiff in the 
proceedings. The way in which the property was acquired, was 
dealt with, and was found, to say nothing of the circumstances 
of a lady, in the claimant’s position, investing in two automo­
biles, quite justified the order made. C. M. Hertzlich, for the 
claimant. O. F. McFarland, for the execution creditors. R. 
J. Maclennan, for the Sheriff of Toronto.

EMPIRE LIMESTONE CO. v. CARROLL.
Ontario Supreme Court. Appeal before Lennox, d. July 2. 11113.

Appeal (§VIIL4—510)—Master's Report — Findings of 
Fact — Conduct — Admission of Evidence — Materiality — 
Costs.]—Appeal by the defendants from the report of the Local 
Master at Welland upon a reference to determine a question of 
boundaries. The defendants complained that the Master’s find­
ings were contrary to the evidence ; that evidence was improperly 
admitted and refused; that the defendants’ counsel was treated 
unfairly; and that the defendants had no notice of the settling 
of the report. The learned Judge thought that the Master erred 
in his rulings as to both the admission and rejection of evidence 
on several occasions, and that counsel for the defendants had 
some ground for complaint as to interruptions and statements 
by the Local Master during the hearing; but was not able to 
come to the conclusion that anything was done or omitted which 
prevented the fair trial of the matters referred, or that the 
conclusions reached and reported by the Local Master were 
erroneous. Appeal dismissed ; but, as there was ground for com­
plaint, without casts. II. I). Gamble, K.C., for the defendants. 
W. M. German, K.C., for the plaintiffs.

CITY OF TORONTO v. FORD.

Ontario Supreme Court (Appellate Dirision). Meredith. C.J.O., Maelaren, 
Mayee. and Ihnl y in», dd.A. dune 7. 1913.

Buildings (§ I A—7)—Permits for erecting—Apartment 
/toitsfs.]—Appeal by the defendant from the judgment of Mere-

ONT.
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ONT. dite, C.J.C.P., of the 27th March, 1913, in favour of the plain-
1913 tiffs, in an action to restrain the defendant from locating or pro­

ceeding with the location and erection of an apartment house on 
Lahurnarn avenue, in the city of Toronto.

IV. C. Chisholm, K.C., for the defendant.
Irving 8. Fairty, for the plaintiffs.

The judgment of the Court was delivered hv Meredith, 
C.J.O. :—The appellant is not entitled to succeed if City of 
Toronto v. Williams, 8 D.L.R. 299, 27 O.L.R. 189, was well 
decided ; and we arc asked to overrule it.

In our opinion, the Court in that case came to the right con­
clusion, and we agree with it, as well as with the reasoning on 
which it is based, and with the reasoning of the learned trial 
Judge, to which we cannot usefully add anything.

The appeal is dismissed with costs.

Appeal dismissal.

B. C. HARKNESS v. PLEASANCE

1013 British Columbia Supreme Court, friat before Clement. ./. May 17, 1013.

Contracts (§ 10 2—54)—Acceptance — Definiteness—De­
lay for Consent of Third Party.]

Trial of action for specific performance of an agreement for 
the sale of a lease and house contents. The defendant had gone 
into possession pending the deposit of the hill of sale and as­
signment of lease with the solicitors for deliver)', on obtaining 
the consent of a third party having an interest in the lands. 
Such consent was obtained within a month of the transaction, 
but meanwhile the purchaser repudiated, claiming that there 
was no contract prior to the consent being obtained. The ven­
dor sued for specific performance.

IV. P. Ogilvie, for plaintiff.
F. M. McLeod, for defendant.
Clement, J., held that the contract was effective as of its 

date, subject to the consent lfeing obtained, and that there was 
no right to withdraw, pending the reasonable delay for obtaining 
such consent as arranged between the parties.

MAN. SIMONSON v. CANADIAN NORTHERN R. CO.

1013 Manitoba King's Beneh, George Patterson, K.C., Referee. June 19, 1013.

Jury (§ I D—31)—Jury Notice—Motion to Strike Out.] — 
Defendants moved to set aside the notice of trial in this case
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which had been given by plaintiff for the summer assizes. At 
such assizes only jury cases were to be tried. The ground taken 
was that the action was not one which could be tried by a jury 
without a Judge’s order, and no such order had been obtained.

C. tV. Jackson, for the defendants.
1). A. Stacpoolc, for the plaintiff.

Patterson, Referee:—This is an action against the defen­
dant railway company in respect of an injury which occurred 
in the Province of Saskatchewan, and tin- statement of claim 
is based upon the legislation in that Province analogous to the 
Workmen’s Compensation for Injuries Act, R.S.M. 1902, ch. 
178. The plaintiff’s solicitor had given notice of the trial of 
the action before a Judge and jury for the assizes commencing 
on the 24th June instant.

The action is not one of those which, under sec. 59 of the 
King’s Bench Act, mast be tried by a jury “unless tin* parties 
in person, or by their solicitors, expressly waive such trial.” 
I think that the expression, “The Workmen’s Compensation 
for Injuries Act” has reference only to the statute so intituled, 
namely, R.S.M. 1902, ch. 178.

At the time of the service of the notice of trial, no order 
for the trial of the action by jury had been made, ils provided 
for in clause (b) of sec. 59; and 1 think it is not competent for 
the plaintiff to serve a notice for trial of such an action by a 
jury, unless he has obtained an order for a trial by jury. A 
defendant, in my opinion, is entitled to know absolutely if the 
case will come on for trial at the time specified in the notice, and 
this would not be possible in a ease where lie is uncertain whe­
ther the plaintiff could procure such an order.

The plaintiff did procure an order for the trial of the action 
by jury, but only to-day; and, in my opinion, it is too late to 
support the notice of trial previously served.

The order, therefore, will be that the notice of trial will he set 
aside, with costs in the cause to the defendants in any event.

FARROW v. GARDNER.

Yale County Court. British Columbia. JuJye 8teahhoii. July 1). 1913.

Master and servant (§IC—18)—Wages—Servant leaving 
before contract performed.]—

Triai, of an action to recover $170 under a verbal contract of 
service made April 22, 1912, whereby plaintiff agreed to work for 
defendant for one year as a farm labourer on defendant’s farm 
at Salmon Arm for $450, defendant agreeing to furnish plaintiff
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with a dwelling-house for himself and family to live in during 
the continuance of the said employment.

The action was dismissed.
J. IV. /'. Ritchie, -for the plaintiff.
A. F. Crotman, for the defendant.

Judge Swanson:—The defendant failed to supply the plain­
tiff with the dwelling-house, and also failed to pay more than one 
month of the agreed wages during the first three months of ser­
vice. Plaintiff thereupon without previous notice to the defend­
ant, as I find, left the service of the defendant (who desired 
plaintiff to continue in his service) on July 23, in the middle of 
the busy haying season. The plaintiff could have terminated this 
contract of service by giving defendant one month’s notice. lie 
now claims he was justified in quitting without notice on the 
ground that the defendant committed a breach of the agreement 
by not paying the wages as agreed and not supplying the house 
for plaintiff to live in, and that he is entitled to consider the con­
tract as rescinded. He says it is impossible for him to live and 
support his family unless payment of wages is punctually made 
as agreed. In my opinion he was not justified in treating this 
contract as rescinded, and having omitted to give the usual 
month’s notice of his intention to leave to his master he must 
fail entirely in his action.

In general a contract cannot bo rescinded except by consent 
of both parties: Llanelly Rail tray (’o. v. London cl* .V.1V. R. ('o. 
(1875), L.R. 7 ILL. 550.

The defendant was desirous of having the plaintiff continue 
in his service and promised to make up his arrears of wages in 
a few days. The general principles to be applied in this cast- 
are, I think, those followed by the House of Lords in The Mersey 
Steel d• Iron Co. v. Saylor (1884), 53 L.J.Q.B. 497. In that case 
Naylor failed to pay for an instalment of steel to be delivered by 
monthly instalments under an impression that there was no one 
to whom payment could safely be made at the time the instalment 
fell due, the steel company having gone into liquidation. There­
upon the steel company claimed the right to rescind the contract 
and sued for the price of the steel delivered. It was held that, 
the seller was not entitled to repudiate the contract by reason of 
the default, the payment of one instalment not being a condition 
precedent to the delivery of the rest.

Mr. Ritchie argues in the case at bar that the payment of 
wages is a condition precedent to the right to call for the services 
of the plaintiff under the contract, as without his wages plaintiff 
cannot live ami support his family. A similar argument was 
pressed in The Mersey Steel Co. v. Saylor, 53 L.J.tj.B. 497, by 
Cohen, (j.C., with whom was associated Russell, Q.C., afterwards



12 D.L.R. | Memorandum Decisions. 845

Lord Russell, C.J. Mr. Cohen's argument was that such con- re­
tracts are based on punctual payments to put the manufacturer ^13 
in funds to enable him to continue manufacturing for future 
deliveries, payment if or one parcel being condition precedent to 
the right to call for delivery of the next. The House of Lords 
refused to accede to this argument. Lord Selhorne, L.( at page 
499, says:—

You must look at the actual circumstances of the case in order to see 
whether the one party to the contract is relieved from its future perform­
ance by the conduct of the other; you must examine what that conduct is, 
so as to sec whether it amounts to a renunciation, to an absolute refusal to 
|H‘rform the contract, such as would amount to a rescission, if he had the 
power to rescind, and whether the other party may accept it as a reason 
for not performing his part.

And farther on at same page he adds:—
It is perfectly clear that no particular payment can 1m* a condition pre­

cedent to the entire contract lieeause the delivery under the contract was 
most certainly to precede payment; ami that being so I do not see how, 
without express words, it can possibly lx* made a condition precedent to the 
subsequent fulfilment of the unfulfilled part of the contract by the delivery 
of the undelivered steel.

Lord Blackburn, at page 502, says:—
I repeatedly asked Mr. Cohen whether or not he could find any case of 

authority, which justified him in saying that every breach of a contract, 
or even a breach which involved in it the nonpayment of money, which there 
was an obligation to pay, must lie considered to go to the root of the con­
tract, and he produced no such authority. ^

It cannot be said, therefore, that in the ease at bar the defend­
ant having required the plaintiff to continue on in his service has 
practically repudiated the contract by omitting to pay the wages 
at the times agreed and to furnish the plaintiff with a house 
for himself and his family. The contract of service was, there­
fore, in my opinion, a continuing contract when the plaintiff, 
wrongfully as 1 find, left the defendant’s service, ami having 
committed a breach of the contract of service by so doing the 
plaintiff can have no rights to enforce under such a contract and 
cannot recover his wages for the time he has actually served:
Smith, Master and Servant, 5th ed., p. 651.

There will lx» judgment accordingly for the defendant dis­
missing this action with costs.

Action dismissed.
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Re MODERN HOUSE MANUFACTURING CO.
DOUGHERTY AND GOUDY’S CASE.

I Decision No. 2.)

Ontario Supreme Court (Appellate I)i rift ion ), Meredith, C.J.O., Maelaren. 
Magee, and llodgins, JJ.A. July 2, 1013.

Corporations and companies ( § V F 4—276)—Liability of 
Shareholders as Contributors.]—Appeal by the liquidator of 
the company from the decision of Middleton, J., 12 D.L.R. 217, 
28 O.L.R. 237, 4 O.W.X. 861.

(}. F. Shepley, K.C., for the appellant.
IV. M. Douglas, K.C., and «s’. IV. McKeown, for the respond­

ents.
The Court, being equally divided in opinion, dismissed the 

appeal with costs.

BLAISDELL v. RAYCROFT.
RAYCROFT y. COOK.

Ontario Supreme Court (Appellate Division), Meredith. C.J.O., Maelaren 
Magee, and llodgins, JJ.A. July 2, 1013.

Wills (§1110—145)—Devise to Executors to Sell.]—Ap 
peals in the first case by the plaintiffs and in the second case 
by the defendant from the judgments of Boyd, €., 6 D.L.R. 
907, 4 O.W.N. 297, in the two actions.

0. F. Shepley, K.(^, for the appellants in the first case.
F. J. French, K.C., for the appellant in the second case.
J. A. Hutcheson, K.C., and P. K. Hatpin, for the respondent, 

Raycroft.

The judgment of the Court was delivered by Meredith, C. 
J.O. :—Although the finding of the Chancellor in favour of the 
reality of the sale to Mrs. Farlinger of the testator’s form was 
vigorously attacked by counsel for the appellants, we see no 
reason for doubting the correctness of the finding, which is 
amply supported by the evidence.

It is beyond doubt that the purchase-price ($4,800) was 
the full value of the farm, and that, but for the decision of the 
Grand Trunk Railway Company of Canada to remove its term­
inals from Brockville to Prescott, it would not be saleable for 
more at the present time.

The appellants joined in the conveyance to Mrs. Farlinger, 
and each of them testified that she understood that the purchaser 
was the executrix, Jane Raycroft, and was willing that she 
should become the purchaser.

If a finding upon the point were necessary to the determin­
ation of the case, I think that the proper conclusion upon the evi-
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dence is, that each of them knew that the conveyance was being 
made to Mrs. Farlinger, hut it may lie that they understood that 
she was buying for her mother, Jane Raycroft.

In truth, though the real purchaser was Mrs. Farlinger, she 
bought upon the understanding that $4,000 of the purchase- 
money was to be provided by her mother, and, in consideration 
of this, the mother was to be maintained on the farm during her 
lifetime by Mrs. Farlinger, who. it was intended, should remove 
with her husband from the United States, where they resided, to 
the farm, and that they and Mrs. Raycroft should live together 
upon it.

This feature of the transaction was not explained to the ap­
pellants, and it was urged that the sale could not, therefore, 
stand.

Hut the appellants in the first case, who arc the only persons 
interested in having the transaction set aside, admitted on cross- 
examination that they were quite willing that Mrs. Raycroft 
should buy the farm for $4,800; and it is clear that, accepting 
their statements that when they executed the conveyance they 
thought it was she who was buying, they assented to the sale 
being made to her.

If they were willing that she should beeoine the purchaser, 
1 am unable to see how it can he open to them, because Mrs. Ray­
croft was willing to give $4,000 of her own money to Mrs. 
Farlinger, to enable her to buy, stipulating that in return for it 
she should he maintained on the farm during her lifetime, to 
attack the transaction as a breach of trust.

For the reasons given at length by the Chancellor and for 
the reasons I have mentioned, and especially having regard to 
the long delay in attacking the transaction and the consider­
able expenditure that has been made by Mrs. Raycroft in im­
proving the property on the faith of her being the owner of it, 
I am of opinion that the appellants' case failed and that their 
action was rightly dismissed.

In the second case, I am of opinion that judgment should he 
affirmed, and can usefully add nothing to the reasons given by 
the Chancellor for the conclusion to which he came.

Appeals dismissed.

SIMMERSON v. GRAND TRUNK R. CO.

Ontario Supreme Court (Appellate Division). Meredith, CJ.O., Marlarrn, 
Magee, and Uodginn, ./,/. I. June 24$. 1913.

\Simmemon v. Crand Trunk, 11 D.L.R. KM. atlirmoil. 1

Master and servant (§ II K 5—266)—Liability—Injury 
to servant—Brakcman (jiving signals.] Appeal by the de-
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fendants from the judgment of Middleton, J., 11 D.L.R. 104,
4 O.W.N. 1082.

I). L. McCarthy, K.C., for the appellants.
W. S. Mcliraync, for the plaintiff, the respondent.

The judgment of the Court was delivered by Meredith, 
C.J.O. :—The faeta are fully stated in the reasons for judgment 
of my brother Middleton : Simmcrson v. Grand Trunk li. Co., 
11 D.L.R. 104, 4 O.W.N. 1082, and it is unnecessary to refer to 
them except as to one point.

My learned brother, in stating the facts, appears to have 
thought that a witness had testified that Bryant had given the 
signal to the engine-driver to reverse and go forward. In this 
he was in error. There was no direct evidence that it was Bryant 
who gave the signal. There was, however, ample evidence to 
justify the jury in drawing the inference that it was he who did 
so. It was Bryant’s duty to give the signal ; and, without it, the 
engine-driver would have been guilty of a breach of his duty in 
reversing and going forward.

As that inference was drawn by the jury, they were war­
ranted in finding that Bryant was guilty of negligence in giving 
the signal without seeing that the respondent had reached the 
top of the car.

Upon that finding we agree that the respondent was entitled 
to recover, for the reasons stated by my learned brother.

Appeal dismissed with costs.

Re BRIGHT and TOWNSHIP OF SARNIA.
Re WILSON and TOWNSHIP OF SARNIA.

Ontario Supreme Court ( Appellate Dirinion), Meredith. C.J.O.. Muriate».
Mayer, u»d llodyitm, JJ.A. June 28, 1013.

Drains and sewers ( § 111—15)— Assessments — Settiny 
aside—Independent judyment of engineer—Inclusion of ex­
penses and fees of solicitors and engineer.]—Consolidated 
appeals by Robert Bright, James Bright, Thomas Wilson, 
and Fred Wilson, from an order of the Drainage Referee, 
dated the 3rd March, 1913, dismissing an application 
by the appellants to set aside the report, plans, and speci­
fications of A. S. Code, O.L.S. and C.K., and provisional hv-law 
No. 10 D. of the -Corporation of the Township of Sarnia, inti­
tuled “A by-law to Provide for the Improvement of the Cow 
Creek Drain in the Township of Sarnia.”

If. I. Towers, for the appellants.
T. G. Mt redit h, K.C., and A. I. McKinlay, for the respond­

ents.
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The judgment of the Court was delivered by Meredith, C. 
J O. :—All of the objections raised by the appellants were dealt 
with upon the argument except two, viz. : (1) that the report, 
plans, and specifications and the assessment made by the eng­
ineer were not the result of his independent judgment ; and (2) 
that the engineer included as part of the cost of the work up­
wards of $1,000 for fees and expenses of solicitors and engineers, 
and that there was no authority under the Drainage Act to assess 
them against the drainage area.

There is nothing to warrant the conclusion that the repart, 
plans, specifications, and assessments were not the result of the 
independent judgment of Mr. Code, the engineer. He testifies 
that they were. The fact that he heard and considered the objec­
tions of the engineer employed by the Corporation of the Town­
ship of Plympton to the scheme which he had originally recom­
mended, but which was referred back to him by the Council of 
the Township of Sarnia, and that he modified that scheme after 
consideration of these objections, is of no consequence if, as he 
testified, and there is no reason to doubt, his judgment was con­
vinced that they were right to the extent to which he yielded to 
their objections. It is not necessary to say more on this branch 
of the case than that I entirely agree with the reasoning upon 
which the learned Referee proceeded in refusing to give effect 
to the contention of the appellants.

The other question was also fully dealt with by the Referee, 
and I agree with his conclusion as to it and the reasoning on 
which it is based.

Appeal dismissed with costs.

MALCOLMSON v. WIGGIN

Ontario Supreme Court ( \p pel lair IHvMon), Mcrnlilh, C.J.O., Madmen, 
Mayer, ami Hmlyinn, ,1,1.A. June ‘2lt. Ill 1.1.

Vendor and pvrciiaher (§ IB—5)—I/iability for pur­
chase money—Payme nt of portion to vendor's solicitor— 
Conversion by.]—Appeal by the plaintiff from the judgment of 
the Senior Judge of the County Court of the County of Went­
worth, of the lltli February, 1913, after trial without a jury, dis­
missing the action, which was brought to recover a balance said 
to be due upon the purchase by the defendant from tin- plaintiff 
of a house and lot.

J. (1. O’Donoghuc and .1/. Malone, for the appellant.
S. F. Washington, K.C., for the defendant, the respondent.
The judgment of the Court was delivered by Meredith, C. 

J.O.s On tin* 1st April, 1!UL\ the Appellant sold t<> the re­
spondent a house and lot in Hamilton for $4,450. In order to

M—12 D.L.R.
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complote the purchase, it was necessary for the respondent to 
borrow on mortgage of the property $4,000, and arrangements 
were made to procure the loan from James E. Stedman, a 
client of Mr. Gauld, who also acted for the respondent in com­
pleting the purchase.

Stedinan held a mortgage made to him by Francis S. Depew 
on property which the mortgagor had subsequently sold to a 
Miss Law. Upon this mortgage there was or was assumed to 
be owing $1,133, and this sum Stedinan required to make up, 
with other money he had in hand, the $4,000 he was to lend to 
the respondent. A solicitor named Ogilvie acted for the appel­
lant; and, as the learned Judge found, acting for Miss Law, re­
ceived from her the $1,133 to pay to Stedinan in discharge of 
the Depew mortgage.

The appellant and the respondent met at the office of Mr. 
Gauld to close the transaction; Ogilvie being also present, repre­
senting the appellant. Stedman had, in the meantime, signed 
and left with Mr. Gauld a statutory discharge of the Depew 
mortgage, with instructions, when the money should be paid to 
him, to apply it to make up the amount to be lent *o the respond­
ent.

Mr. Gauld informed the appellant that until (he Depew mort­
gage-money was received by Stedinan there would not be money 
enough to enable Stedman to advance the $4,0U0 he had agreed 
to lend to the respondent, and the transaction could not be 
closed.

Ogilvie, without the knowledge of the appellant, had received 
from Miss Law the whole of the mortgage-money, and appropri­
ated it to his own use; $300 of the principal having been paid 
to him on the 28th July, 1910; $350 on the 27th January, 1911 ; 
and the balance of the principal on the 9th February, 1912 ; the 
interest had also been paid to Ogilvie.

All the parties who took part in closing the purchase, ex 
cept Ogilvie, were ignorant of the fact that these payments had 
been made, and believed that the $1,133 was still owing on the 
Depew mortgage, and that it would be paid by Miss Law on 
presentation to her of the certificate of discharge.

Ogilvie subsequently paid to the appellant part of the money 
he had received from Miss Law, but a balance is still unpaid, 
and the action is brought to recover that balance.

The learned Judge dismissed the action. Ilis view was, that, 
when the transaction was closed, all parties knew that the $1,133 
had been received by Ogilvie from Miss Law, and that it was 
agreed that Ogilvie should become the appellant’s debtor for 
that sum, and that the respondent should be discharged from 
the payment of a like amount of the purchase-money.

I am unable to agree with that view, which could be sup-
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ported, if at all, only on the hypothesis that the appellant knew 
that Ogilvie had received the $1,133; lmt there is no evidence 
of this; and, on the contrary, Mr. Gauld testified that, when 
the transaction was closed at his office, and Ogilvie said “We 
will take that,” i.e., the certificate of discharge, Ogilvie said to 
the appellant, “I will have the money for that in a few days”— 
referring to the certificate.

It is impossible, upon the evidence, to hold that the appel­
lant accepted the certificate of discharge in satisfaction of $1,133 
of the purchase-money payable by the respondent. Putting the 
case for the respondent at the highest, it was no more than if 
Stedman had signed an order directing Miss Law to pay the 
money to the appellant; and what the parties contemplated 
was, that, on presenting the certificate to Miss Law, the money 
would be paid, not that the appellant should become the assignee 
of the Depew mortgage or have to proceed against Miss Law 
for the recovery of the money payable on the mortgage.

The judgment of the Court Wow should, in my opinion, be 
reversed, and judgment should be entered for the appellant for 
the unpaid balance of the purchase-money, $125.75, with costs.

The respondent must pay the costs of the appeal.
Upon payment of the judgment debt and costs, the certi­

ficate of discharge of the Depew mortgage is to be handed out 
to the respondent ; and the appellant, if required, is to execute 
to him an assignment of any interest the latter may have in the 
mortgage.

Appeal allowed.

Re RATTENBURY and TOWN OF CLINTON.
Re McCAOGHEY and TOWN OF CLINTON.

Re PIKE and TOWN OF CLINTON.

r<,until ('ourl, II inm i'iiiinlfi (Out.). Ihii/lr, ('nil ill if Jiulijr. July '20, 1013.

Taxes (§111111—122)—Assessment of Until Properties— 
Effect of Local Option By-law—■Reduction in Value Business 
Assessment—Inapplicability to Hotel without License—Axx# xx- 
ment Act, 4 Edw. VII. eh. 23, sec. 10(/i).|—Appeals by Joseph 
Rattenbury, John J. NicCaughey, and Thomas (J. Dike and 
.Joseph E. Reinhardt, hotel-keepers in the town of Clinton, from 
decisions of the €ourt of Revision for the town, affirming the 
assessments of the appellants.

J. L. Killoran, for the appellants.
The Mayor and Reeve of the town supported the rulings of 

the Court of Revision.
Doyle, Co.C.J. :—The appellants in each of the above-men­

tioned appeals appeal against their assessments, on the grounds
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of (1) overcharge on land, and (2) that the appellants are not 
liable for business tax.

The appellants contend that the passage of a local option by­
law by the town corporation has reduced the value of the appel­
lants’ hotel properties to one-half of their former value.

A standard author, Weir, “Assessment Law of Ontario,” 
p. 130, says : “It is a popular error that the cost of the build­
ings, less proper allowance for wear and tear, and other de­
terioration, should lie the assessed value. By ‘value of the 
land’ and ‘actual value,’ in this section, is doubtless meant the 
market-value, or the value as an asset of the owner’s estate. 
Its actual value must, however, be measured in dollars, and is 
not more than what, within a reasonable time, and with due care, 
can Ik* realised from the sale of it. . . . Strictly speaking, 
the value of the land, as of any other commodity, is the price 
it will bring at the time it is offered for sale: Squire qui turn v. 
Wilson, 15 U.C.C.P. 284.”

There is no doubt that the passage of the local option by-law 
in Clinton has most materially reduced the value of all hotel 
property there, if it has not made it wholly unsaleable.

The appellants contend, and not unreasonably, that the by­
law has reduced the value by one-half. It is a serious question 
whether any of these properties could not be sold, without their 
contents or fixtures (which are not assessable), for half the sum 
at which they are now assessed.

Yet. as shewn by the ease cited, the value of land is the price 
it will hrinq at the time it is offered for sale.

Adopting McCaughey’s present valuation, for assessment 
purposes, of his hotel property, including stable and sheds, which 
I believe to be a reasonable estimate, I order and adjudge that 
the assi-ssment of the said property be and the same is hereby 
reduced to $2,50() ; the rink property to remain at the sum at 
which it is assessed. There was evidence shewing that the hotel 
building is from fifty to sixty years old.

I order and adjudge that the assessment of the hotel pro­
perty, including the stable and sheds, of the appellant Joseph 
Itattenbury, be and the same is hereby reduced on the assess 
ment roll to $3,500. The buildings on this property are new, 
and the whole property is certainly worth $1,000 more than the 
McCaughey hotel property.

And I also order and adjudge that the assessment of the 
Pike hotel property, including all of the buildings, be and the 
same is hereby reduced to $800.

As to the business tax, assessed against these appellants, 
when they were assessed, those three hotels were “licensed,” and 
properly assessable as “licensed” hotels, for a business tax. 
Hut, sulisequently, and before appeal, the local option by-law
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was passed by the respondents, which deprived the appellants of 
the opportunity to renew their licenses.

The appellants arc now all hotel-keepers, but not “licensed 
and, therefore, they are not in the class of persons mentioned in 
the Act as liable to business assessment : see the Assessment Act, 
4 Edw. VII. eh. 23, sec. 10 (1) (h).

The only hotel-keeper defined by that Act, as liable to a 
business tax, is “every person carrying on the business of a 
. . . hotel in respect of which a tavern license has been 
granted.” No tavern license having been granted to any one of 
the appellants, they arc clearly not within the Act.

In America, “hotel” has been held to be a synonym for 
“inn”: Cromwell v. Stevens, 2 Daly 15.

“I agree that the words ‘hotel’ and ‘tavern’ are under­
going a change in their meaning, there being temperance hotels 
and temperance taverns, as well as houses for the sale of excis­
able liquors : ’ ’ per Chitty, L.J., in Webb v. Fagotti, 79 L.T.R. 
684.

“An inn or hotel may be defined to be a house in which 
travellers, passengers, wayfaring men, and other such like 
casual guests are accommodated with victuals and lodgings and 
whatever they reasonably desire for themselves and their horses, 
at a reasonable price, while on their way:” Stroud’s Judicial 
Dictionary, 2nd ed., 978, tit. “Inn,” and cases cited. “Neither 
a hoarding-house, restaurant, nor coffee-house, is an inn:” ib.

Inn, hotel, tavern, public-house, the keeper of which is now 
by law responsible for the goods and property of his guests, are 
treated as synonymous in the English Act, 1863, 26 & 27 Viet, 
ch. 41.

“Taxing Acts must be construed strictly, and any ambiguity 
will entitle the subject to be exempt from the tax:” Weir’s As­
sessment Law, p. 49, and cases cited.

I order and adjudge that the “business ti.x’’ assessed against 
each of the appellants be and the same is hereby disallowed, and 
1 order that it be struck out of the assessment roll.

And I order the said assessment roll to be amended accord­
ing to all of the foregoing adjudications.

The appellants, being all clearly entitled to succeed, I allow 
them their costs.

Appeals allowed.

R. EMMONS v. DYMOND.
Ontario Supreme Court. Lennox, ,/., in Chcmbern. June ff, 19 1 .'I.

Appeal (§ XI—720)—heart to Apptal to Appi llah Division 
—Order of Judge in Chambers—lief usa! of A# art—Con. Full 
1278.]—Motion by the defendant for leave to appeal to the Ap-
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ONT. pel late Division from the order of Britton, J., 4 O.W.N. 1363, re-
l913 fusing to transfer this action from a County Court to the Supreme

Court of Ontario. Lennox, J., whs not able to say that there was 
“good reason to doubt the correctness of the judgment” of 
Britton, J. ; and it would be necessary for him to entertain that 
opinion, as well as to find that important matters were in­
volved, before he could make an order under Con. Rule 1278. 
The application for leave was, therefore, refused ; costs in the 
cause. E. C. Cattanach, for the defendant. R. U. McPherson, 
for the plaintiff.

Re PHILLIPS.
On ta t io Supreme Court, Lennox, ./., in Chambern. June 7. 101."I.

Infant (§ I C—11)—Custody—Right of Father—Welfare of 
Infant—Conduct and Character of Father.]—Motion by the 
father of Ethel Gladys Phillips, an infant, on the return of a 
habeas corpus, for an order for delivery of the infant by the 
Children's Aid Society to the applicant. The learned Judge said 
that he found it very difficult to decide what should be done in 
this matter. The right of a parent to the custody and can* of his 
child should not be interfered with except for weighty reasons 
satisfactorily shewn. There were a number of statements in the 
affidavits and papers filed on behalf of the Children's Aid Society 
that could not be regarded as evidence. The affidavits in support 
of the father’s claim made it pretty clear that, in a general way, 
in his outside life, he was a well-behaved man ; but they afforded 
no actual evidence ns to the relations alleged to exist between 
the father and a woman at whose house he was boarding. So 
long as the father continued to make his home there, it could 
not be said that he was a fit and proper person to have the care, 
custody, education, or control of his daughter Ethel Gladys 
Phillips. It was, therefore, directed that the application should 
stand adjourned until Friday the 20th June instant. If it 
should then appear, to the satisfaction of the learned Judge, 
that the applicant had permanently abandoned his present resi­
dence and established a respectable and suitable home for him­
self and his daughter, and entered into an undertaking faith­
fully to carry out the new arrangement, the order asked for 
would be made; otherwise the application would then he dis 
missed with costs. C. Elliott, for the applicant. W. B. Rax 
mond, for the Children’s Aid Society.
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Re McCOUBREY AND CITY OF TORONTO.
Ontario Supreme Court, Lennox, •/.. in Chumbtra. July 17. 1913.

Municipal corporations (§ II C 3—112)— Early (Hosing 
By-laws — Regulation of Barber Shops — Early (Hosing By­
law — Validity — Statutes.]—Motion by Charles McCoubrey 
for an order quashing by-law No. 6513 of the City of Tor­
onto, passed on the 16th June, 1913, and known as the 
barbers’ early closing by-law. Lennox, J., said that he saw 
no reason to change the opinion he expressed at the argument, 
namely, that the by-law substantially complied with the Act. 
The legislative meaning was not at all clearly expressed, either 
in 4 Edw. VII. ch. 10, or in the Act of last session ; but the 
exceptions of sec. 84, as applying to barber shops, would lead 
to manifest absurdity. The by-law should be amended by 
striking out the words “owner complained of,” and in all other 
respects the application should be dismissed and the by-law 
confirmed. Owing to the unsatisfactory wording of the stat­
ute, there should be no costs. T. J. W. O’Connor, for the 
applicant. Irving S. Fairly, for the city corporation.

Motion denied.

ALLEN v. GRAND VALLEY R. CO.

Ontariit Supreme Court. Ti ini before Si lly. J. June 30, 1013.

Action (§ I B—5)—Prematurity — Contract — Supply of 
Goods for Railway Construction — Action for Price — Guar­
anty — Defence of Sun ties — Variation in Terms of Con- 
tract — Evidence — Term of Credit — Expiry before, Action 
Brought — Counterclaim.]—Action for the recovery of 
moneys claimed as a balance due for goods supplied to the de­
fendant company for use in the construction of their railway. 
The plaintiffs claimed against the defendant company as prin­
cipal debtors and against the defendants Verner and Dinnick, 
respectively the president and vice-president of the defendant 
company, on the 23rd July, 1909, as sureties by virtue of a writ­
ten guaranty of that date, as follows (addressed to the plain­
tiffs) : “In regard to the order which the Grand Valley Rail­
way Company have placed with your firm for the special work 
for the Brantford Street Railway Company, amounting to some 
i|t60,000, the first work to be delivered in two months or sooner 
if possible, and the terms on each consignment to be fifty per 
cent, on delivery and the balance sixty days after delivery, we 
wish to state that, in connection with the said contract and these 
terms of payment, we hereby personally undertake to make 
these payments if the railway company fail to do so.” One of 
the grounds of defence relied upon by the defendants Verner 
and Dinnick was, that there was such variation in the terms of

ONT.
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the contract, in relation to what was called “job 34,” as dis­
charged them from liability, or that, so far as that job was con­
cerned, they did not guarantee the payment for it, as it was 
finally agreed upon. Upon a review of the evidence, the learned 
Judge holds that the sureties must have intended to include in 
their guaranty the price of a complete lay-out of job 34; Din- 
nick’s evidence was, that when he entered into the guaranty he 
knew that the contract had been made, but that he did not look 
at the terms and the prices. The sureties were chief officers of 
the defendant company and had knowledge of the company’s 
operations. It was not until the estimates of the 24th September 
were agreed upon that the specifications of the complete lay-out 
intended by the proposal of the 13th July and the price of that 
job were finally arrived at; and, in that view of the matter, the 
sureties were not discharged from liability. The guaranty fixed 
the limit of the sureties’ liability at $60,000, and the total con­
tract-price, including the £2,411.8.4 which was finally agreed 
upon for job 34. was less than $60,000. The defendant company 
set up that, at the date of the commencement of the action, the 
plaintiffs hod no cause of action; that the goods sued for were 
not delivered on or before the 9th June, 1911 ; and that the sixty 
days’ term of credit had not expired. The learned Judge said 
that this defence was not lmrnc out by the evidence. The period 
of credit dating from the delivery of the goods had expired 
at the time the action was begun; and it was not, therefore, pre­
mature. The defendant company counterclaimed damages for 
failure to deliver within the time contracted for, and for loss 
owing to alleged imperfect and incomplete and defective material 
and work supplied and done by the plaintiffs; but no evidence 
was submitted to substantiate these claims. Judgment for the 
plaintiffs for the amount sued for, with interest and costs. 
Counterclaim dismissed with costs. Ii. B. Rose, K.C., and Q. 
II. Sedgewick, for the plaintiffs. F. Smoke, K.C., for the de­
fendants.

HOME BUILDING AND SAVINGS ASSOCIATION v. PRINGLE.
(Decision No. 3.)

Ontario Rupicme Court. Hiitton, J. Juin 1913.

Mortgage (§ VI—90)—Final Order of Sale—Accounting.] 
—Appeal by the defendants McKillican anil Smith from an 
interim report made by the Master at Ottawa, dated the 13th 
May, 1913.

C. II. Cline, for the appellants.
F. A. Magee, for the plaintiffs.
Britton, J. :—A previous report waa made by the Master, 

and an application by way of appeal from it was made to Mr.
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Justice Sutherland, on various grounds, to open it up. This 
appeal was dismissed : see Home Building v. Pringle, 3 D.L.R. 
896, 3 O.W.N. 1595. An appeal from Mr. Justice Sutherland’s 
order was taken to a Divisional Court. That Court thought the 
facts not fully found by the Master, and sent the case hack for 
further inquiry : see Horn* Building v. Pringle, 7 D.L.R. 20, 
4 O.W.N. 128.

After further inquiry, the Master made the report which 
is the subject of the present appeal. I have before me the find­
ings of fact by the learned Master, his report, and his reasons 
for his findings and for his report. The appeal was argued 
ably and at length before me, and, in addition, there were 
placed before me the written arguments used before the Master 
and before my brother Sutherland and before the Divisional 
Court.

1 am of opinion that subsequent purchasers of portions of 
the mortgaged property, who have given mortgages thereon, 
are not necessarily ubsequent incumbrancers, within the mean­
ing of the Rules. The plaintiffs were at liberty to make such of 
the owners of (as put by the Master) “parts of the equity of 
redemption,” as they, the plaintiffs, thought proper, parties to 
the action. The plaintiffs were not bound to add as parties all 
who appeared to have claims to portions of the mortgaged lands.

I cannot say that the learned Master wnr. wrong in finding 
that there was nothing due by the defendant McKillican to the 
plaintiffs. Having so found, it would have been more logical 
to have given McKillican her costs. I would do so now ; but, by 
the judgment of the Divisional Court, costs were left to the 
discretion of the Master. I am bound by that judgment and 
cannot interfere with the discretion vested in him. A very large 
amount of costs has already been incurred in this case—in fact 
the question is now mainly one of costs, as it appears that the 
residue of the mortgaged property is amply sufficient to satisfy 
the balance of the mortgage-debt; but I am bound to say that 
some of the points raised by Mr. Cline, for the appellants, are 
important and difficult, and would see in to invite the opinion 
of an Appellate Division.

I deal only with the last report and the reasons for it, not 
with any previous opinions or findings during the inquiry.

I agree with the Master that the defendant Smith is not, 
in this action, and as the matter now stands, entitled to an 
account and statement in detail of the plaintiffs’ mortgage 
account and of the plaintiffs’ dealings with the mortgaged pro­
perty.

The appeal will be dismissed, under the cireumstanees, with­
out costs.

ONT
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Appeal dismissed.
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MUNRO v. DeBLOIS.

A"ora Scotia Supreme Court, His Honour Judge Helton, Master.
May 13, 1913.

Costs (§ II—45)—Collection—Setting-off Costs.] — Motion 
for an order to set-off costs.

O. S. Miller, in support of application.
Daniel Owen, contra.

Judge Pelton:—On taxation in this case of Mr. Owen’s 
costs of order to set aside execution, I expressed my opinion to 
which 1 adhere, that these costs should—as proposed by Mr. 
Miller—be deducted from the larger costs previously taxed by 
him on the order for judgment herein and remaining unpaid. 
It would be unjust and inequitable to allow Mr. Owen to collect 
his costs by execution or otherwise, while on the other side Ml*. 
Miller’s costs were unpaid.

Barker v. Hemming, 5 Q.B.D. 609, 43 L.T. 678, referred to 
by Mr. Owen, does not apply. That was a case of interpleader 
hv the sheriff, an entirely different case from this. There the 
plaintiff had recovered judgment against two defendants, as to 
one of whom the judgment was set aside with casts. That de­
fendant subsequently claimed goods taken in execution by the 
sheriff on the same judgment, and an order was made against 
him barring his claim with costs to be paid to the plaintiff, 
which costs he sought to set-off against the costs due to him by 
the plaintiff in the original action. It was held that the Mas­
ter could not order this to be done, because the interpleader 
was a proceeding distinct from the action, that the rule only 
applied as between parties, by which it was meant not the 
same persons merely but parties to the particular litigation in 
their character of parties to it. Per James, L.J.: “They (the 
interpleader proceedings) are distinct from the action, and it 
is a mere accident that Hemming, a party to these proceedings, 
is also a party to the original action.”

In a later case, David v. Rees, 11904] 2 K.B. 435, 91 L.T. 
244, in which the effect of the rule, as well as the previous cases 
thereon, were fully discussed, it was held by the Court of Ap­
peal that the provisions with regard to set-off of costs between 
parties are confined to cases in which judgments for costs arc 
sought to be set-off against each other, are in the same action or 
proceeding (which is the present case), and do not extend to 
cases in which the judgment for costs are in distinct and inde­
pendent litigation (which is not the present case). The amount 
of costs taxed by Mr. Owen will be deducted from the amount 
of costs taxed by Mr. Miller, and only the balance, after de­
duction, will be collected on the judgment herein. No execution
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to be issued for Mr. Owen’s costs. From the above memo., I 
presume counsel can agree on the proper order (if any) to be 
taken in this matter. If an order is needed and cannot be 
agreed upon, 1 will settle the form.

N. S.
1913

Set-off ordered.

REX v. McNAMARA.
County Court of New Westminster, B.C., II is Honour Judge Ho way.

April 8, 1913.

Bail and recognizance (S 1—3)—flight to flail—Criminal 
Charge—Extradition from Foreign Country for Theft in Canada.]— 
Motion to admit to bail the accused, who was held in close cus­
tody on the charge of having stolen an automobile in New West­
minster, and who had been arrested in the United States upon 
the charge and sent back under extradition process.

Sir Charles Uibbert Tapper, K.C., and A. S. Johnson, for the 
motion.

E. P. Davis, K.C., for the Crown, contra.

B.C.

1913

-

Judge Howay:—Counsel on both sides agree that the charge 
being one which before the Criminal Code would have been a 
felony, the granting of bail is in my discretion—that is, it is to 
be exercised by me not capriciously but on judicial grounds and 
for substantial reasons.

The governing consideration is not in dispute. I must 1m* 
guided in my action by the probability of the prisoner’s appearing 
to take his trial. In considering that question many things are 
enumerated in the authorities as factors: the nature of the 
offence charged, the severity of the punishment, the strength of 
the evidence, the character or behaviour of the accused, his 
means, his standing. 1 take this enumeration to lx* but a guide; 
merely another way of saying that the Court must weigh all the 
circumstances surrounding the alleged crime and the accused.

It is very plain that the strength of each factor must depend 
upon the particular case. Sir Charles Hibbert Tupper has 
pressed very strongly the proposition that the Crown's case is 
weak, and that therefore I should admit to bail as no man would 
flee the realm to escape trial upon such a case. It is, however, a 
prima facie case; the extradition proceedings referred to by both 
counsel, and the committal for trial shew that. In any event 
weakness, if such it 1m», is but one element. The factor which 
operates most strongly upon my mind is that the prisoner is not 
shewn to be a person having his home and family here (as was the 
case in Er. parte Fortier, (» Can. Cr. Cas. 191, but—and this is 
common ground—is here by virtue of extradition proceedings.

The fact that he, as stated before me, resisted extradition to
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the last ditch weighs heavily with me in reaching the conclusion 
to refuse bail. 1 cannot feel that the probabilities are that such 
a person will be present for his trial.

Under ordinary circumstances bail should not be granted to 
a person committed for extradition : He Watte (1902), 5 (’an. 
Ur. Cas. 538, 3 O.L.li. 279. Osler, J.A., says there: “I should 
be very slow to admit to bail a person who had been arrested or 
committed for extradition.” He adds that he cannot recall 
an instance of its having been done. The reporter’s note to the 
case shews that in that case the accused failed to answer the terms 
of his bail bond. The application will therefore be refused.

Motion denied.

ST. GREGOR MERCANTILE CO. v. ROTH ( Sklar, garnishee i.

Humboldt District Court, Saskatchewan, Forbes, Dist.Ct.J. July 2, 1913.

Garnishment (§ II B—40)—Setting aside summons—Ex­
emptions—Pendency of main action.]—Application to set aside 
a garnishee summons and to order the delivery to the defend­
ant of money paid into Court by the garnishee on the ground 
that it was exempt from seizure.

The application was dismissed.
A. I). McIntosh, for the plaintiffs.
II. J. F oik, for the defendant.

Forbes, Dist.Ct.J. :—This is an application to set aside the 
garnishee summons and service thereof and for payment out 
to the defendant of the moneys paid into Court on the grounds 
that said moneys so paid into Court are exempt from seizure or 
garnishment by the provisions of the Exemptions Act, R.S.S. 
1909, ch. 47, sec. 2, thereof. The facts are not disputed. The 
defendant sold certain animals, fowls, etc., all of which were 
exempt from seizure under “execution.” The garnishee was 
the purchaser and paid the sum due into Court. No judgment 
has yet been entered in the original action, but a defence has 
been filed. The cause of action has not yet been brought to trial. 
The defendant may succeed therein in which case the plaintiff 
world have no right to this money. See Maple v. Shrewsbury, 
19 Q B.D. 463 (C.A.) which says “so long as there is a defence 
on the record undetermined an order for payment out cannot be 
made.” I think this is good law as it tends to the final disposi­
tion and oids multiplicity of actions.

The procedure is wrong. 1 am asked to decide whether this 
“debt is attachable or not.” For the proper steps to be taken 
in such a case see rule 512. The plaintiff is really asking for a 
“declaratory judgment.” The Court will not pronounce a
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declaratory judgment unless to establish some right. A judg­
ment entirely “in the air” will not be granted, If 1 gave any 
judgment in this matter, my decision would he “in the air,” 
ns Harvey, C.J., styles it in Gilmore v. ('allies, 1!) W.L.R. 540, 
until a decision is reached in the principal action herein.

These objections were not taken on the argument, hut they 
are fatal, and the application will he dismissed, but without 
costs consequently.

Application dismissed.

RE HAMILTON.
Ontario Supreme Court (Appellate Division), Mu lock, t'.J.Kx.. Ifiddcll, 

Sutherland, ami Lcitch, •/•/. .1 pi il 23, 11)13,

[lie Hamilton, 8 D.L.R. 529, 4 O.W.X. 441. ullirnicil. |
Wills (§111 A—75)—Construction—Gift in trust.]—Ap­

peal by Annie Seaborn Hill from the judgment of Itovn. C\, lie 
Hamilton, 8 D.L.R. 520, 4 O.W.X. 441, 27 D.L.R. 445.

R. R. JlaU and S. T. Medd, for the appellant. This is a ques­
tion of construction, and the appellant claims to be entitled to 
the payment of the principal and interest of her share under the 
will, absolutely and without restriction of any kind. They 
referred to In re Bourn (1884), 27 Ch.D. 411 ; In re Crough- 
ton's Trusts (1878), 8 Ch.D. 460; In re Hutchinson and Tenant 
(1878i. 8 ChJ). 540; In n Higgles 1888 . 89 Ch D. 253; W0- 
limns v. Williams (1851), 1 Sim. X.S. 358; Webb v. Wools 
(1852), 2 Sim. N.S. 267; Loch v. Baglcy (1867), L.R. 4 Eq. 122; 
Magrath v. Morchcad (1871), L.R. 12 Eq. 401; Laing v. Laing 
(1839), 10 Sira. 511.

G. II. Watson, K.C., for the respondent, the trustee. The 
word “wish,” used as it is here by the testator, is not merely 
precatory, but an operative word, and is not limited to the ex­
pression of a mere “hope.” This is the view of the learned 
Chancellor, and is supported by the eases cited by him: 
In n Hurhii. [1909] W.N. 253; Liddard v. Liddard 
(I860), 28 Beav. 266. |Riddell, J., referred to Iiousficld v. Bous- 
field (1860), 21 L.T.R. 136, as being in apparent conflict with 
the view taken by the learned Chancellor.] In that case 
the devise was direct ; and it is distinguishable from 
the case at bar. The trustee had exercised a proper 
discretion in declining to pay over the appellant’s share 
absolutely. He referred to the cases cited in the judgment of the 
learned Chancellor, and also to ID McGill, 0 D.L.R. 7. 4 O.W.X. 
565, in which Kelly, J., followed that judgment ; Theobald on 
Wills, 7th ed., p. 461 ; Gisborne v. Gisborne (1877), 2 App. Cas. 
300; Tabor v. Brooks (1878), 10 Ch.D. 273; In re Courtier 
(1886), 34 Ch.D. 136; Train v. Clappcrton, [ 1908] A.C. 342; 
In re Cotton's Trustees and School Board for London (1882),
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19 Ch.D. 624, 628; In rc Jump, (1903] 1 Ch. 129 ; Lewin on 
Trusts, 11th yd., p. 739; In rc Lord Sudcley and Baines it Co., 

1894 i Ch 384; A Umi » <t Dûçnêëu 1906), U OJi R 
349. followed in Be Porter (1907), 13 O.L.R. 399; McFarlanc 
v. Henderson (1908), 16 O.L.R. 172; Blackburn v. McCallum 
(1903), 33 S.C.K. 65.

Hall, in reply, referred to Theobald, 7th cd., p. 644, where 
it is laid down that “where a fund is given immediately to a 
legatee with a direction to pay it to her, the direction to pay 
overrides a restraint on anticipation.” He also referred to 
In rc Bown, supra; In rc TippelVs and Ncwbould's Contract 
(1888), 37 Ch.D. 444; In rc Grey*» Settlements (1886-7), 34 
Ch.D. 85, 712. As to the merits of the ease, he relied on In re 
Johnston, 11894] 3 Ch. 205, approved in our own Court of Ap­
peal in Lewis v. Moore (1897), 24 A.It. 393, 395, 408.

Mi uh'K, C.J., Sutherland, and Lkitcii, JJ., would dismiss 
the appeal, agreeing with the reasons given in the judgment ap­
pealed from.

RlDDBLL, J. :—The very careful, able and exhaustive argu­
ment of Mr. Hall has not convinced us that there is error in the 
judgment appealed from.

The only case which has given us any trouble is Bousficld v. 
BontjU Id. -1 L.TJL 136, a 4nUn of Malins. V. (' , which 
seems to be opposed to the decision in appeal. But there, there 
was a direct and immediate gift, a legacy to the beneficiary, 
not, as here, a gift or legacy to trustees in trust to pay—which 
is considered by Theobald, 7th cd., p. 644, to make a difference.

Even supposing that this is not a difference of moment, 
Bousficld v. Bousficld is not reported in contemporary reports, 
is not cited in any succeeding case or referred to in text-books 
of authority. It stands alone; and, unless the difference sug­
gested be substantial, it is in conflict with other cases, and 
should not be followed.

The appeal should lie dismissed with costs—and I have noth­
ing to add to the reasoning of the Chancellor.

Mr. Watson suggested rather than argued that we should or 
might interfere with the decision of the Court below in refer­
ence to the discretion of the trustee. There is no cross-appeal, 
no notice of motion to vary the judgment, Con. Rule 813; upon 
challenge by the Court to state his position, counsel did not 
ask to be allowed to cross appeal, or to lie put in the same posi­
tion as if he had served notice under Con. Rule 813—and we 
should not consider whether, bad proper steps been taken, a 
successful attack might have been made by the trustee upon 
this part of the Chancellor’s judgment.

Appeal dismissed.
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vocation ...........................................................................................  230
Construction—Building contract — Abandonment — Taking over 

work—Transfer of personal right to use plant and materials
left by contractor.......................................................................... 407

Construction—Intention of parties ................................................... 143
Meeting of minds—Variance—Evidence to shew............................. 621
Mutuality—Contract for sale of land............................................  549
Oiler and acceptance—Time for payment of deposit.......................  323
Option of tenant to purchase demised premises—-Waiver.............. 236
Part performance—Entire contract—Recovery...............................  640
Rescission—Stipulation for written notice........................................  82
Sale of land—Reformation—Mistake................................................. 1
Statute of Frauds—Acts of part performance................................. 100
Statute of Frauds—Indefinite terms of writing............................... 100
Statute of Frauds—Signature by one of two administrators........ 100

CONVERSION—
See Tboveb.

CORPORATIONS AND COMPANIES—
By-law creating lien on shares for debt due company—Power

to make ............................................................................................ 550
Capital etock—Bonus shares.............................................................. 113
Contracts of unlicensed companies—Validity.................................  554
Corporate action—Vse of company's name as plaintill................. 113
Directors—Qualifications—Shares held in trust............................... 802
Dividends—Impaired capital ..............................................................  113
Liability of officer—Acts beyond authority—(living option for sale

of business ...................................................................................... 685
Liability of shareholder as contributory—Contract to pay for

shares in property ........................................................................ 217
Liability of shareholders as contributors ....................................... 846
Lien on shares for holder's debt to company—Purchaser without

notice—Duty to inquire ................................................................ 550
Lien on shares for holder's debt to company—Purchaser with

notice ................................................................................................ 550
Operation as extra-provincial corporation without license—Injunc­

tion by shareholder .................................................................. 422
Power to contract—Executory contract not germane to purpose of

incorporation—Neal .........................................................................  758
Powers of managing director ............................................................... 085
Promoters—Sales to company—-Secret profit....................................  310
Sales by promoter to company—Secret profits ............................ 310
Transfer of shares—Purchase of its own shares................................ 113
Ultra vires transaction—Ratification precluded................................ 113
Winding-up—Effect on property rights—Sale of mortgaged vessel 

by liquidator—Proceeds—Rights of mortgagee and seamen en­
titled to lien on boat ....................................................................  807

Winding-up—Preference—Wages—Salesman acting as secretary.. 709
Winding-up—Preferences—Salary—Managing director ....................  709
Winding-up—Preferred creditors—Wage-earners ............................  401
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Collection—Setting-off costs ................................................................... 858
Fixing by statute- Right of solicitor to recover without delivery

of bill of costs ................................................................................. "1
Stay of proceedings—Test case—Abiding result—Benefit .............  379

00-TENANCY—
Accounting—Vse of property by co-tenant ..................................... 409

COURTS- -
Jurisdiction- Matters under jurisdiction of railway and municipal

board ......................................................................   390
Jurisdiction of superior Court Custody of infants—Effect of prior 

award by juvenile Court..................................................................  402

CRIMINAL LAW—
Accessory as such—Accomplice ............................................................  078

CROSSINGS—
See Railway*.

DAMAGES—
Apportionment—Breach of promise and seduction ......................... 368
Breach of contract—Exclusive sales agency—Measure ................... 613
Breach of contract to convey land—Failure of vendor's title—Per­

mitting vendee to make improvements ....................................... 224
Building contract—Faulty construction of silo—Loss of crop grown

for storage—Liability of contractor ............................................ 500
Continuing damages—Failure of municipality to rebuild bridge... 42
Failure of town to rebuild bridge—Interruption of mill business

—Effect of nonrepair of min ........................................................ 42
Injunction—Wrongful issuance—Scope of ......................................... 052
Injunction undertaking—Wrongful issuance—Triviality— Remote­

ness .................................................................................................... 652
Injury to business—Measure—Collapse of water tank- Liability

of landlord .......................................................................................  750
Marine torts—Olwtruoting navigation—Discredit to boat line—In­

ability to make trips--Remoteness .......................................... Oil
Marine tort a—Obstruction of navigaton—Injury to future pros­

pects—Remoteness .......................................................................... 012
Measure of—Workmens Compensation Act (Que.).......................... 047
Mitigation—Injury to mill from floatage of logs—Partial obstruc­

tion of stream by mill .................................................................. 327
Personal injuries—Recovery by infant—Income—Accidents of life. 50

DEFAMATION—
See LlBKl. AND Sl.ANOKB.

DEPORTATION—
Ivack of funds—Sufficiency of order .................................................... 610

DEPOSITIONS—
Irregularities—Objections—Time to make- Delay ........................... 412

DISCOVERY AND INSPECTION—
Affidavit on production—Claim of privilege for reports—Identifl- 

i at ion—Sufficiency—Documents obtained for information of 
solicitor—“Solely" ........................................................................... 846
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DISMISS Al. AND DISCONTINUANCE
Involuntary—No reasonable cause of action pleaded ..................... ‘>33

DISORDERLY HOUSES—
Inmate of—Man as ................................................................................ 038

DISTRESS—
For taxes, see Tanks.

DIVORCE AND SEPARATION—
Deed of separation—Rescission ............................................................ 380
Deed of separation—Setting aside—Inadequacy of wife’s allow­

ance—Failure of wife to observe covenants—Effect  ............. 380
Deed of separation—Validity—Relinquishment by a father of 

custody of child—Enforcement of valid portion........................  380

DRAINS AND SEWERS—
Assessments—Setting aside—independent judgment of engineer— 

Inclusion of expenses and fees of solicitors and engineer.......  848

EASEMENTS—
Pollution of stream—Lost grant .......................................................  503
Prescriptive rights—Loss of—Payment of damages—Interruption 

of user .............................................................................................. 503

ELECTIONS—
Contests—Alaindonment—Attacking whole election ....................... 405
Contests—Grounds—Alienage of returning officer............................  404
Contents—Grounds—Electors voting twice .....................................  404
Contests—Grounds—Failure of election officers to take oath........ 404
Contests—Grounds—Illegal votes—Absence of recount ................. 404
Contests—Grounds—Improper use of money—Agency ................... 404
Contests—Grounds—Improperly marked ballots—Absence of re­

count ................................................................................................. 404
Contests—Grounds—Intimidation of electors .................................... 404
Disputed ballots—Duty of whom to count ........................................ 588
Disputed ballots—Power of District Court Judge to count in first

instance ............................................................................................ 598
Result—Declaration—Requirement as to, directory only .............  818
Result—Returning candidate—Failure of deputy returning officer 

to comply with law—Neglect to enter vote in poll book ........ 818

ELECTRICITY—
Injury from—Destruction of building by fire—Crossed wires— 

Negligence— Lack of safety devices ............................................. 675

EMINENT DOMAIN—
Rights and remedies—Compensation for riparian rights—When 

common law remedy not superseded ............................................ 767

EMPLOYER'S LIABILITY—
See Mahtkr and Skbvaxt.

ESTOPPEL—
By deed—Description of width of highway— Accepted survey— 

Municipality—Owner .................................................................... 444
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ESTOPPEL—continued.
By inconsistent acts—Contract for sale of land—Non-payment—

Foreclosure—Impossibility of performance ............................... 426
By ratiflcat:on—Sale» by promoter to company—Secret profits... 310 
By silence—Failure of company to claim lien on shares—Effect of

purchase acquiring notice before passing of legal title .......... 556
Of married woman—As to separate estate—Permitting expendi­

tures—Supposed ownership of husband ..................................... 834
Of municipality to deny validity of by-law or contract.................  320
Permitting improvements—Party wall—Use of end by one owner

for frontal facing of building........................................................ 292
Submission by conduct—Excessive taxes paid without protest .... 502

EVIDENCE—
Accident insurance—Statement by insured as to Injury immedi­

ately following accident—Competency ....................................... 433
Bigamy—Proof of second marriage—Sufficiency ............................... 648
Burden of proof—Action on guaranty company bond—Defence-

False statements accompanying application for bond .............  630
Burden of proof—Gift ............................................................................  537
Competency—Character of woman seduced ....................................... 368
Confessions or admissions—Proof that voluntary ........................... 626
Contributory negligence of child—Admissibility of the child's evi­

dence—Oath—Unsworn evidence ..................................................  56
Corporation—Private books of agents' rules—Admissibility against

stranger ............................................................................................  172
Criminal offence—Circulating obscene printed matter—Onus to

shew subservience of public welfare ............................................ 710
Fraudulent conveyance—Presumption of fraudulent intent—

Meagreness of indebtedness ........................................................... 702
Intention—Ambiguity in writing ........................................................ 143
Marriage license issued in United States—Authentication ............ 648
Negligence—Electric railway—Explosion of controller—Evidence

of want of care ................................................................................  249
Presumptions—Negligence—Injury to mill by floatage of logs. .. 327 
Res ipsa loquitur—Injury to servant—Accident not in ordinary

course of events .............................................................................  791
Speed of automobile—Evidence based on speedometer—Opinion-

Preference ......................................................................................... 346
Weight, effect and sufficiency—Corroboration—Connected acts, how 

established—Perjury ....................................................................... 13

EXECUTION—
Judgment debtor—Examination of transferees—Con. Rule 963— 

Action pending to set aside transfers ........................................  839

EXECUTORS AND ADMINISTRATORS—
Powers—Disposal of real property ....................................................  100

FIRE INSURANCE—
See Insurance.

FORFEITURE—
Ambiguous covenant—Trade restriction ............................................ 66
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FRAUD AND DECEIT—
Contract for tlie «ale of land—Misrepresentations by vendor's

agent—Effect ..................................................................................  773
Contract induced by fraud—Election to affirm ................................. 773
Sale of mercantile business—Innocent misrepresentations—Reli­

ance on effect ................................................................................  417

FRAUDULENT CONVEYANCES—
Intent—Presumptions ...........................................................................  702

GARNISHMENT—
Setting aside summons—Exemptions—Pendency of main action.. 800

GIFT—
Presumption as to gift from delivery of money............................... 537
Voluntary act—Attendant circumstances ........................................ 522

GUARANTY—
Contract for sale of land—Abandonment by vendee—Payment by

guarantor—Rights inter so ......................................................... 289
Discharge of guarantor—Dealings between guarantee and co-surety

—Effect of Manitoba King’s Hench Act ...................................... 202
Discharge of guarantor—Failure of consideration ........................... 202
Discharge of guarantor—Obtaining signature by misrepresentation

as to execution by others ............................................................. 202
Discharge of surety—Payment by one surety to extent of his liabil­

ity—Delivery of part of evidence of indebtedness secured— 
Effect of liability of co surety ................................................... 202

HIGHWAYS—
Closing—Power of railway commission .............................................. 389
Defect in sidewalk in police village—Liability of township for... 623 
Special Survey Act (Man.)—Construction of statute authorizing

municipality to define boundaries of streets and lands .........  444
Street railways in—Liability for protruding rails ..........................  342
Width—Over railway—Restricting to portion devoted to highway 

traffic ...............................................................................................  272

HOMICIDE—
Instructions to jury—Evidence of accomplice—Corroboration ........ 678
While engaged in unlawful act—Prize fight or taxing contest— 

Death of contestant in ring—(liarge of manslaughter .........  780

HUSBAND AND WIFE-
Agency of husband—Scope—Contract for sale of wifie'e land .... 762 
Conveyance of real estate by married woman—Effect of devise free

from control of husltand .................................................................  60
Separate estate—Income expended for joint benefit—Husband’s

liability ............................................................................................ 219
Separate estate—Trust of corpus in husband’s possession.............  219

INFANTS—
Custody—Condition as to providing home ...........................................  248
Custody—Disposal of right of bastard's father ............................ 493
Custody—Power of father to dispose of to prejudice of mother... 492
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] N F ANTS—con I1 n uni.
Custody—Religious instruction—Welfare of child .........................  492
Custody—Right of father—Welfare of infant—Conduct and char­

acter of father ...............................................................................  854
Purchase of outstanding interest for benefit of infant land owner. 4 
Relinquishment of control by father—Separation deed.................  380

INJUNCTION—
As to railway tracks—Right of city to question power of railway

com|>any ............................................................................................ 321
Diversion of property of voluntary association ...............................  299
Extra-provincial corporation doing business without license—Right

of shareholder to enjoin.................................................................. 422
Interim—(Iranting—Balance of convenience—Compensatory dam­

ages .................................................................................................... 020
Interlooutory—Continuance—Balance of convenience—Compensa­

tory damages ...................................................................................  387
Local Judge—Interlocutory injunction—(«ranting ex parte .............. 387
Trespass to real property—Adequacy of legal remedy ................... 052

INSURANCE—
Accident—Double liability—Injury while on licensed passenger

vessel ................................................................................................. 304
Accident—Misstatement of occupation of insured by agent of com­

pany—Preferred class—Timber cruiser or superintendent... 304 
Accident insurance—Notice of injury—Condition as to giving—

Binding effect on beneficiary ........................................................  434
Arbitration—Waiver as to insured—Extension to counterclaim

against insurer made by joint defendant ................................... 172
Assignment—Sale of insured chattel—Benefit of insurance—Right 

of purchaser—Continuance of insurance—Consent of company
—Sufficiency ..................................................................................... 173

Assignment of policy to purchaser of insured chattel—Validity.. 173
Concurrent insurance—Notice after placing second policy .............  411
Conditions—Reasonableness—Notice of illness of insured animal—

Time for giving ............................................................................... 173
construction of contract—Renewal receipt—New agreement .......... 433
Fire—Variance from statutory conditions—Vacancy—Reasonable­

ness ..................................................................................................... 045
Indemnity insurance—Subrogation—Liability for sprinkler leak­

age—Payment of loss to tenant—Liability of landlord—Neg­
ligence ............................................................................................... 093

Insurable interest in chattel—Reduction by sale for less than
insurance—Retention of lien—Effect of ....................................... 172

Loss—Payment after sale of insured chattels—Subrogation of in­
surer to lien notes—Difference between loss and value of notes 173 

Notice of loss—Sufficiency of—Condition as to—Service on agent
of foreign company .......................................................................  173

Proof of loss—On blanks furnished by insurer—Waiver of condi­
tion .....................................................................................................  173

Renewal receipt—Incorporation of terms of policy by reference... 433
Statutory conditions—Variation—Destruction of property by

forest fires—Reasonableness .........................................................  045
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INTERPLEADER—
By sheriff—Order directing issue—Parties—Who should he plain­

tiff ........................................................................................................ 841

INTERPRETER—
Criminal trial - immaterial omissions—Effect ..................................  026

INTOX ÏCATING LIQt'ORN-
Ivocal option by-law—Prior publication of notice .......................... 201*
Place of sale—Dwelling-house ............................................................. 4HO
•Search and seizure—License inspector—Right to enter premises 

without search warrant .................................................................  4S0
1'nlawful sale—Review of conviction on certiorari ......................... 0

JUDGES-
Stipcndiary magistrate—Disqualification—Bias—Magistrate attor­

ney for defendant in action in which accused is plaintiff........ 809
Stipendiary magistrate—Disqualification Interest in result of 

action ...............................................................................................  809

JUDGMENT—
Interlocutory judgment on striking out defence—Relief against. 134
Pro confesso—Insufficiency of plea—Specific denials and traverses. 812

JURISDICTION—
Of Courts, see Covbtn.

JURY—
Judicial discretion—Striking out jury notice................................ 245
Jury notice—Motion to strike out ... ............................................ 842

LANDLORD AND TENANT—
Condition for termination of demise on subsequent lease or sale . 3
Lease—Covenant against d:splny of signs—Breach—Signs placed

before making covenant ................................................................. 65
I^ase—Covenant of doubtful meaning—Forfeiture not declared for

breach of ......................................................  66
Lease—Covenants—Breach—Rub-letting ............................................... 65
Liability of landlord for defective premises—Fall of water tank 750 
Option in lease to purchase the fee—Waiver—Revocation of option 236 
Recovery of possession—Summary proceedings ......................... 758

LAND TITLES—
Plans—Alteration—Subdivision of land into city lots................... 740

LAUNDRIES—
Regulation as to employees—Business conducted by orientals— 

Constitutional law .............................................................................656

LEAVE TO APPEAL—
See Appeal.

LEGACY- 
See Wills.

LIBEL AND SLANDER—
Slander—Words actional per se—Charging alderman with want 

of integrity ...................................................................................... 137
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LICENSE—
Liability for failure to keep market place sanitary—Occupancy of 

stall with knowledge of condition .............................................. 4M

LIFE INSURANCE—
See Ixsvbance.

LIMITATION OF ACTIONS—
Torts—Fire set by contractor in constructing railway—Dominion

Railway Act—Application of ...................................................... 182
Torts—Negligence—Fire set by contractor in construction of rail-

waj   i"-'
Torts—Recurrent injuries—Failure to rebuild bridge ..................... 42
When statute runs—Lien note ............................................................ 741
When statute runs—Mortgage- Default in payment of interest— 

Effect of ............................................................................................ 64

LIQUIDATION—
Of company, see Corporations and ( omvanikh.

IjOCAL OITION—
Offences, see Ixtoxicatixo LlyvoMH.
Voting u|H>n, see Electioxb.

LOGS AND LOGGING—
Obstruction to navigation ............................................................ 580, 011

MALICIOUS PROSECUTION—
Liability for—Arrest for cattle stealing—Refusal to listen to ex­

planation as to possession of—Effect.......................................... 294
Reasonable and probable cause ...........................................................  129

MANDAMUS—
Subject of relief—Election—Performance of duty by returning 

officer .................................................................................................. 598

MASTER AND SERVANT—
Assumption of risk—Scope of employment —Engaging outside of

dutiea ................................................................................................. 705
Duty to inspect—Negligence- - Latent defects—Ice in car coupler. 347
Injury to servant—Risk of employment—Freezing.........................  303
Liability—Injury to servant—Hrakeman giving signals .................  847
Liability for injury to servant—Defective system and equipment

of factory—Common law liability .............................................. 304
Liability for injury to servant—Elevator—Duty to inejiect.......... 552
Liability for injury to servant—Failure to give notice of Injury-

Conduct of employer—Waiver ...................................................... 394
Liability for injury to servant—Failure to guard shaft .................  394
Lability for injury to servant—Negligence—Discharge of master’s

duty—Common law liability ...................................................... 791
Liability for injury to servant—Negligence of foreman .................  791
Liability for injury to servant-Safe place—Excavation—Failure

to brace aidee ......................................................................  815
Liability for injury to servant—Workmen's Compensation Act- 

Chain of negligent acts .................................................................. 792
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MASTER AND SERVANT—continued.
Liability fV*r injury to servant -What machinery within Work­

men’s Compensation Act—Hoisting apparatus .........................  702
Liability for injury to servant—Workmen's Compensation Art— 

Notice of injury—Death of servant—Right of "defendants”
under notice given by servant ...................................................... 042

Liability for injury to servant—Workmen’s Compensation Act— 
Notice of injury Failure to give Excuse— Ignorance of legal
rights .................................................................. .............................. 745

Liability for injury to servant —Workmen's Compensation Act— 
Notice of injury—Right of defendants under notice by servant 042 

Liability for injury to servant—Workmen’s Compensation Act—
Sufficiency of finding of jury ........................................................ 791

Liability for injury to servant—Workmen’s Compensation Act—
Who has charge or control of machinery within meaning of
Act ..............................  792

Liability of master Injury at work Duty to warn or instruct . 500 
Liability of master for death of servant—Negligence of person 

having superintendence—Starting machine while servant in
position of danger ........................................................................... 705

Master’s liability—Freezing of servant Effect of fact that other
employees were not injured........................................................  .*103

Master’s liability—Freezing of servant as “accident” within Work­
men's Compensation Act ......................................... . 30.1

Methods of work—Defective system Common law liability.........  500
Methods of work—Liability for injury to servant—Negligence— 

Starting dangerous machinery—Signals—Duty to adopt . 705
Notice of injury—Failure to give—Non prejudice of employer—*

Effect ................................................................................................. 745
Superintendence— Who bus ..................................................  705
Wages—Servant leaving before contract performed ..................... 843
Workmen's Cnm|»cnsntion Act—What appliances with'n Steam 

shovel ...................................................   7

MECHANICS’ LIENS—
Defences—Pleading Nothing due contractor 091
Enforcement—Notice Necessity—Sub contractor furnishing lalmtir

and materials ................................  091
For constructing streets in undedicated plat .................................. 009
For conveying material to structure 009
For hire of teams and drivers.......................   009
For what work—Excavating for foundation of building . 575
Right to—Sub-eontractor—Completion of building by owner Ex­

ceeding contract price .................   255
Right to lien—Sub contractor furnishing lulxuir and materials—

Statutory notice of lien claim for materials ............................. 037
Work on sewer below sea level—Lien on.................... ........ 133

MISTAKE—
Quantity of subject matter--Lands—Rectification between vendor 

and purchaser .................................................................................. 573
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MORTGAGE—
Enforcement—Effect of tender—Interest ......................................... 91
Final order of sale—Accounting .......................................................  850
Right* and liabilities of partie*- Mortgagee in poeaeaaion- Loss

of rent from non-repair ................................................................. 90
Validity—Statute—Mortgage contemporaneous with hut not part 

of contract for *ale of machinery .............................................. 772

MOTIONS AND ORDERS—
Originating notice—Scope—Construing will ...................................... 831

MOTOR VEHICLES—
See Al TOMOBILKH.

MUNICIPAL CORPORATIONS—
Action against corporation— Riglit to intervene in defence—

Statue of ratepayer ......................................................................... 083
Contracts—Partly ultra viree—Segregation by Court ................... 320
Early closing by-law*--Regulation of harlier shops—Validity—

Statutes ............................................................................................  855
Incorporation—Police village--Power* of county council—Ultra

vires ................................................................................................... 023
Liability for deflective plans of engineer—Drainage improvement

scheme ................................................................................................. ‘240
Refusal of municipal council to defend action—Intervention........ 415
Town*—Promissory note—Power to make—Ultra vires contract.. 171

NEGLIGENCE—
Contributory negligence of children—«Street car—Presumed juven­

ile discretion .!................................................................................. 50
Dangerous agencies—Defective cartridges—Liability of seller........ 588
Dangerous place—Insecure electric pole—Injury to servant of in­

dependent contractor—Liability of owner of pole ................. 774

NEW TRIAL—
Newly discovered evidence—Action for breach of promise—Plain­

tiff* s marriage (tending appeal .................................................... 308
Trial—Improper conduct of counsel influencing verdict.................. 570

OATH—
Formalities of making—Assent of witness by uplifted band.........  13

OBSCENITY—
Offence—Circulating obscene printed matter—Defence—Subservi­

ence of public welfare ......................................................................... 710
Offence—Circulating obscene printed matter—Subservience of pub­

lic welfare—Excess in statement ..................................................  710

OBSTRUCTING JUSTICE- -
Reaisting officer Refusing pernvssion to search premise».............  480

PARTIES—
Action against town—Refusal of council to defend—Intervention

by ratepayer ............................................................................... 415
Action by town solicitor—Right of mayor to intervene—Condition 

as to cost* ....................................................................................... 083
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PA RT1 ES—cnn I in ued.
Action to question exercise of power by corporation—Right of

municipality to maintain ............................................................... 321
Cases as to real estate—Specific performance—Person agreeing

with vendor to convey to latter's vendee................................... 549
Intervention of mayor—Locus standi of a ratepayer .. ............ 083
Right of third person to sue on contract .......................................... 244

PARTNERSHIP—
Action for dissolution—Substituted agreement on termination of

partnership ......................................................................................  400
Existence—Inference of ......................................................................... 405
Transactions in land—Agreement to "divide" profits—Equality 240

PARTY WALL—
Right to use end for frontal facing of building.............................. 202

PERJURY—
Evidence through interpreter- Substance of answers transcribed.. 02Ü 
Form and making of oath—Uplifted hand -Formula—Assent— 

Estoppel ........................................................................................... 13

PLEADING—
Amendment of statement of cla:m on trial 171
Statement of defence—Specific denials and traverses......................... 812

PRINCIPAL AND AGENT—
Compensation—Baa's—General insurance agent................................... 410
Liability of agent to principal for fraud........................................ 418
Power to sell land—Sufficiency of..............................  23(1
Sales agency—Right of principal to make independent sale (113

PRINCIPAL AND SURETY—
Discharge of surety—Contract of guaranty................... .. 202

PRIZE FIGHTING—
Definition—Cr. Code ( 19(811. secs. 105-108.........................................  786
What const tutes—Prize or reward........................ ............780

PROMISSORY NOTE—
See Bills and Notes.

RAILWAYS—
Accidents at crossings—Negligence—Obstructing view—Collision

with automobile ............................................................................. 272
At crossings—Collision with automobile—Contributory negligence

—Duty of driver to stop, look and listen..................................272
Closing highways—Power of railway commission ....................... 389
Crossing by other railway—Overhead bridge—Contract to maintain

—Change in traffic conditions ....................................................... 475
Fires—Origin from locomotive—Insurance ......................................  425
Injury to person on track—Contributory negligence ..................... 367
Injury to person on track—Licensee—Assumption of risk............. 367
Liability for damages—Killing animals—Defective fence Animals 

at large under by-law ................................................................... 402
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RECEIVERS—
Claims against—Priorities—Contracting company—Right to use

plant on default .............................................................................  280

REFORMATION OF INSTRUMENTS—
Contract for sale of land—Mistake...................................................... 1

PTPARIAN RIGHTS—
See Waters.

SALE—
Passing of title—New company to take over business................... 193
Warranty—Test and demonstration—Approval of third party ... 191 
Warranty—What amounts to—Preach .............................................. 458

SEDUCTION—
Action by injured woman—Loss of services ....................................  368
Statutory action—Breach of promise also charged ........................  368

SLANDER—
See Libel and Slander.

SOLICITORS—
Bill of costs—Improper statement—Disallowance of item—Re­

covery on remainder of bill .......................................................... 71
Bill of costs—Sufficiency of ................................................................ 71
Lien on fund in Court for professional services—Payment out... 840 
Settlement negotiations—Remuneration ........................................... 106

SPECIFIC PERFORMANCE—
Contract—Option for purchase of land—Improvideney—Inadequacy 236
Contract for sale of land—Defence not set up in a statement........ 581
Contract for sale of land—Failure of vendee to tender deed and

make cash payment ........................................................................ 753
Contract for sale of land—Failure to shew payment and continued

readiness to perform ................................................................. 263
Contract for sale of land—Forfeiture—Relief—Laches.................  565
Contract for sale of land—Non-payment—Betterments—Readiness

to pay ..............................................................................................  426
Contract for sale of land—Right of assignee—Covenant against

assignment ....................................................................................... 263
When granted—Contract for sale of land—Abandonment—Over­

holding tenant ................................................................................. 376

STATUTE OF FRAUDS—
See Contracts.

STATUTES—
Liberal construction—Municipal power in defining boundaries of

property—Curative not confiscatory........................................... 445

STREET RAILWAYS—
Accident at street crossing—Excessive speed of car—Collision with

automobile—Contributory negligence .........................................  258
Accident at street crossing—Negligence—Excessive speed of car.'258 
Liability for injury to person crossing track to hoard car—Negli­

gence-Contributory negligence—Question for jury .................. 261
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STREET RAILWAYS—citinurd.
Negligence—Failure to inspect electric controllers.......................  240
Rails kept at «langerons elevation altovc street surface—Liability 

for resulting «lanrngi*.......................................................................342

TAXES—
Assessment—In whose name—Kslate of deceased owner................303
Assessment of hotel properties—Effect of local option by-law— 

Reduction in value—Business assessment—Inapplicability to 
hotel without license—Assessment Act, 4 Edw. VII. ch. 23. see.
10 |||| s ,|

Excessive tax paid without protest—Estoppel &02
Recovery by distress—Free grant lam! Liability of locatee for tax 

against prior locatee whose rights had been cancelled.. .. 30!»
Statutory confirmation—Validating irregular assessment................  303
Tax deed—Setting aside—Erroneous assessment................... .. 303

TENDER—
Sufficiency—Time of making ............. .. 223

THIRD PARTY—
See Partikh.

TRESPASS—
Defence—Disputing authority of landlord's agent to execute plain­

tiff's least» .............................   3
Defence—Questioning extent of lessee's right under lease . ........ 3

TRIAL—
Finding of jury—Sufficiency—Inconsistency .............................  791
Homicide—Instructions—Evidence of accomplice—Corroboration. 078 
Questions of law—What is a “machine"—Workmen’s Compensation

Act (Ont.) .............................................     792
Questions of law—Workmen's Compensation Act—Who has charge

or control of machinery..............  792
Verdict—Special finding—Vagueness ....................................  fl-jg

TROVER—
Conversion of chattels—Return or payment of value—Reference—

Effect of recovery ..  939
What constitutes—Refusal of broker to deliver stock to purchaser. (11

TRl*STS—
Motion under Trustee Act—Construction of will . «31
Title of trustee to realty—Directions to convert estate for dis­

tribution ...................   74g
Who may create—Municipal corporation......................................... 802

VENDOR AND Pl'RCHASKR—
Contract for sale of land—Defleiency in «piantity—Abatement of

price .............   223
Contract for sale «if land—Ejectment judgment against venilee—

Time of payment—Acceleration...........................  409
Defective title—Registered agreement—Probability of litigation—

Doubtful title ..................................................................................
50—12 D.L.R.
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VENDOR AM) Pl'RCHASER—continue*/.
Liability for purchase mowey—1‘avment of portion to vendor'*

solicitor—Convention by ................................................................  841)
Purchaser's direction to convey to third party...............................  1**0
Rescission of contract—Notice condition precedent, when—Bona

tide delay .......................................................................................... 82
Rights and liabilities of parties—Tender of deed—Duty of pur­

chaser ................................................................................................ 753
Sale of purchaser'* interest—Priority between assignees..............  577

VOTING—
See Elections.

WATERS—
Floatage rights—Liability for injury to riparian proprietor*........327
Floatage rights—Negligence—Injury to riparian proprietor 327
Interference with How—Dam owned by foreign and domestic com­

panies—Lowering level of river...................................................  till
Navigation—Obstructions Dim notion of How of river Liability III I 
Obstruction—Overflow—Liability of municipal corporation—High­

way improvement—Defective plan—Employment of competent
engineer ............................................................................................  240

Olwtruction to navigation—Booms and logs—Delaying passage of
boat*—Liability ......................................................... ....... 580

Overflow—Liability of municipal corporation—Defective plan of
public improvement ......................................................................... 240

Pollution by sawmill refuse Liability for........................................  303
Right of riparian owner to access to navigable water—Marshy

ground intervening ............................................... ................... .. 734
Right to pollute by grant....................................................................... 503

WEEDS—
Noxious Weed* Act (Alta.)—Civil action to party. 200

WILLS—
Bequests—Condition forfeiting if minor legatee elects to live with

parent—Duration ................................................................. 584
Competency to make ...............................................................................  837
Construction—(lift in trust............................................................... Hill
Deceased legatee- Who take iN-ipiest to . ...........................................408
Devise to executors to sell..................................................................... 846
Devise to married woman free from control of husband................. 00
Lapsed legacy—Death of legatee witlwiut issue.................................. 4118
Ix-gavy—Corpus—Payment—Bequest to woman free from control

of husband ........................................................................  584
legacy—Corpus—Payment to unmarried woman — Request free

from control of husband...............................................................  584
Remainders—Bequest to surviving children—Child dying la-fore

execution of will ...........................................................................  408
Remainders—Bequest to survivors of class—Vesting....................... 584
What property |Ntn*e*—Specific devise of land—ElTcct of subse­

quent gift of all of testator's real estate............................... . 831

21
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W<IKKMKN"S V( 1MI'KXSATIMX—
See Mahtkb axu Skbvaxt.

WHIT AND 1‘IHH KSS—
Amendment—Writ issued in name of deceased sovereign............... 232
•loining defendant out of jurindiction—Failure to establish claim

against resident defendant........................................................... 4S7
Service out of jurisdiction—Order for leave—Co-defendant within 

jurisdiction .................................................................................... 4H7


