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KLING v. LYNG.

0 1 /] /. J 11, 1913
Rex \1 1 I—1 ONTRACT K SAlL AN
Whe Ir \ \ ‘ reh '
\ter on 1l { ¢
eneut \ t

) )

1l
r "

) ! 1 1
\ction for refor tion of 1 en I sale of land
Judgment was given for { plaintiff reforming t I

ment, on terms
W. 1 K. w ot plaintiff

L. k. Waddell, for the defendan

7 on Mans
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slv assumed,
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both parties, and he intended to provide for this in the convey-
ancing, A more unsatisfactory statement it would be hard to
conceive,

The transaction was in due course carried out, and Mrs. Lyng
received her mortgage, which contained a clause at the end: ““ The
mortgagor to have the privilege of raising a first mortgage for
any amount up to $1,500 in priority to this mortgage ; said mort-
gagee will consent thereto and execute any necessary documents
to permit of such priority, and will consent to renewal or re-
placement of such mortgage whenever necessary, at the cost,
however, of the said mortgagor.”

This mortgage was executed by the mortgagor only, and Mrs,
Lyng was not asked to sign it. The evidence that she knew of
the insertion of any such clause is most unsatisfactory. It is said
to have been read to the mortgagor, and it is said that she was
present and could have heard if she had tried. No explanation
was given to her at the time the transaction was closed ; it being
assumed that she knew.

Mrs. Lyng states that she left the transaction entirely in the
hands of her husband. Ie is now dead. She has no recollection
of the details of the transaction, and probably never understood
it at all, but merely signed, at the request of her hushand, docu-
ments which he may or may not have understood.

Kling placed a first mortgage upon the property, and then
brought this action to have the agreement reformed and for
specific performance. e has since sold the property, so that the
transaction cannot be rescinded.

There being no contradiction of the solicitor’s statement,
there is nothing to lead me to believe that he is not stating the
facts; and I do not see how T can disregard his evidence. Aceept-
ing it, I think that the contract must be reformed; although in
adopting this course I fear that I may be doing the defendant in-
justice. Had the husband been alive, and had he contradicted
the plaintiff and his solicitor, I would not have given effect to
their evidence ; and it may be a serious misfortune to the defend-
ant that her husbhand, manifestly a most material witness on her
hehalf, is not now here to give his evidence. Yet, weighing this,
and reaiising that the hushand was alive when the defence of

the action was undertaken, I cannot bring myself to disregard the
evidenee given

The mistake in the preparation of the agreement is the fault
of the plaintiff and his solicitor, and 1 think T am warranted
upon the cases, in giving relief only upon the term that, as a
condition precedent, the plaintiff pay, not only the costs of
the action, but all the instalments of principal and interest which
have fallen due under the mortgage.

Judgment for plaintiff.

8t

T ———— ]
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WEST v. MAYLAND.

Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, Cameron, and
Haggart, JJ.A. June 9, 1913,

1. Tresass (§ 1 C—17)—DEFENCE—DISPUTING AUTHORITY OF LANDLORD'S
AGENT TO EXECUTE PLAINTIFF'S LEASE.
One whose lease from a company was subjeet to cancellation by a

subsequent sale or lease of the

in an action

emised premises, canno
of trespass against him by a subsequent lesse

N possession g stion

the authority of the lessor's agent to execute the last lease.

I'reseass (§10—17) DEFENCES = QUESTIONING EXTENT OF LESSEE'S
RIGHT UNDER LEASE

The right of one in peaceable possession to crop land, although

lease is for grazing purposes only, cannot be questioned by a trespasser,

ArreAL by defendant from the judgment of County Court
Judge Ryan in favour of plaintiff in an action for trespass to land.

The appeal was dismissed.

H. A. Bergman, for defendant.

(i. Barrelt, for plaintiff.

The judgment of the Court was delivered by

HaGaart, J.A.:—This is an action for trespass to land. The
plaintiff claims title under a lease, pursuant to the Short Forms
Act, from the Hudson's Bay Co., dated March 30, 1912. The
habendum is

To have and to hold . . for grazing purposes only for and during
the term of three years.

The defendant’s title is what is known as a hay permit from
the same company dated September 25, 1911, permitting the
defendant “to cut and take hay” from the land during the
season of 1912, for a consideration of $6, and across the permit is
written in red ink these words:

This permit becomes cancelled by the sale or lease of the lands.

On May 26, the company by letter notified the defendant of
the lease and of the cancellation of the permit, and enclosed a
cheque for 86.15.

The plaintiff swears that in May, before the defendant did
any work on the land, he saw the defendant, took the lease over
to him and read it to him, and that the defendant’s reply was that
the plaintifi's lease was no good, that it was a forgery, and that
he, the defendant, had the land leased from the company. The
defendant, however, went on and sowed the land, the broken
portion, about 10 acres. This evidence is corroborated, and 1
assume the trial Judge believed it.

It is objected by the defendant that the authority of Thompson,
who executed the lease on behalf of the company, was not proved.
This same Thompson, deseribed as Land Commissioner for the
Hudson’s Bay Company, signed the defendant's permit. The
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plaintiff went into possession under this document, and no ont
tht to question it but the company. The defendane

had a rig
further objected that the document in question was not a le
at all, and that the plaintiff had only grazing rights. In ¢
event the plaintifi was entitled to peaceable possession, and the
use to which he might put the land was a question between himself

Y

and the company.

At first I thought the Judge :
high; but if the plaintiff’s version is correet, and the defendant
committed the trespass with full knowledge of the plaintifi’s
title, then the Judge may have taken that feature of the case into

sessedl the damages a little

consideration.
I would dismiss the appeal with costs,

Appeal dismissed,

COLLIER v, UNION TRUST CO
Re LESLIE, an Infant
Ontario Supreme Court, Meredith, CJ.C.P. June 18, 1913,
PURCHASE OF OUTSTANDING INTEREST FOR BENEFIT

1. INFaxTS (§ 1135
OF INFANT LAND OWNER,

It is a ground for the court to ex se its discretion in refusing to
wuthorize the purchase of an outstanding interest in land for the
ner, a girl of tender years, where, by

benefit of an invalid infant ow
1 e effect would be materially to reduce
ime thirty-five vear f age, notwithstanding
vould be groatly increased as a result

reason of an existing leas

her income until

it at that time

of making the purchase,

Motion for judgment in the action in terms of consent min-
utes; and petition for an order, under the Aect respecting
Infants, enabling the infant to take steps to carry into effect

the settlement agreed upon

A, K. Goodman, for the petitioner,

D. ', Ross, for the Union Trust Company.

J. MacGregor, for the plaintiff in the action.

F. W. Harcourt, K.C., Official Guardian, for the infant.

Mereprri, C.J.C.P. :—The Court is asked to give effect to a
reed upon between the parties to this aetion, in
question in it. The settlement

judgment
settlement of the matters in
affects very materially the interests of an infant in the lands
chiefly the subject of it; and so, to confer gr

which are
power upon the Court, an application is also made by the Official
Guardian in the infant’s behalf, under the Aet respeeting In
fants, for leave
carry into effeet the settlement.

to her to take such steps as may be needful to

fi
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The infant is the owner of two undivided shares of the ONT.
land in question; her father, a defendant in the action, was the e
owner of the other undivided share; but, under a deed of settle- 1013
ment, by which the infant benefits largely, he conveyed that o
share to a trust company, who are the defendants in the action, “*"'"*
The plaintiff is a ereditor of the father, seeking payment of Ustox
his demand out of the trust property. Tuust Co.

Two questions are involved: one of law, the other of fact Meredith,
Is there any power in the Court, either in the aetion or upon il
the applieation, to authorise or give effect to that which is
sought, notwithstanding the infaney? If so, is it advisable to

do so?

mto

If the latter question cannot be answered in the affirmative,
. it is needless to consider the other; therefore, it may save time
to deal with the last question first
Two points are made by those who support—and no one
opposes—the applieation. It is said, in the first place, that,
unless this settlement be earried out, a sale, sooner or later, of
the one-third undivided share in the land is almost unavoidable,
and that ownership of it by a stranger would be detrimental to
NEFIT the interests of the infant. The property is situated in what is
at present one of the most favoured and valuable business see-
tions of Toronto, and is subject to a lease, which may be con-
re, by tinued for eighteen years to come. At present valuations, the
educs lease is unfavourable to the owner. And it is said, in the second
place, that, in view of inereasing values of land in the locality
and ef the favourable character of the terms upon which the
infant can aequire the third undivided share of the land, the
min- right to acquire it ought to be exercised; that no one sni juris
oting would think of rejecting it.

effeot But there are other things to be considered.

The infant is an invalid girl, still suffering from the effect
of that which is said to have been an attack of infantile par-
alysis, when she was about two years old. It is hoped that the
effects of that illness will, before long, pass away, and that
normal conditions will come to her. In dealing with the case,

nt. the hoped-for and wished-for better health and strength must
have due weight,

t to a But it is yet the case of an invalid girl, not of an active,
n, in strong, ambitious boy, who could far better risk mueh to gain
ement more ; because, even if it were all lost in the venture, he would
lands still have that which might prove a greater asset—the health and
redtor strength of manhood, with which to win a fortune of his own

Mhcial To carry out the present scheme would reduee the infant’s
@ In income materially until she attained the age of thirty-five years,
ful to should she live; the property being hampered with the lease be-

fore mentioned. But it is said that by that time it may nearly

——‘
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double its present selling value. That may be so; and it may
not. If a piece of land having only forty-five feet frontage and
having no especial value beyond the tens of thousands of feet
of equally valuable land in the same and in other localities,
should ever be worth any such sum, out of what is the rent to
come? A merchant would need extraordinary profits upon his
sales to make an initial expenditure of $50,000 a year for ground
rent on forty-five feet frontage, with which to begin his expense
account.

And for what purpose deprive the invalid of her income for
s0 many years, only to have a greater capital when more than
half of the span of life of those who live long is past?

Should the infant gain normal health and strength, marry
and have children, different considerations would be applicable;
considerations which can be taken into account when the time
comes, if the property be then unsold.

Under existing cireumstances, even a sale now of the whole
property at the sum which it is said it would bring, would, as it
seems to me, be preferable, in the interest of the infant; but
I see no good reason why it should be now a sale or this scheme
irrevoeably gone. There are other means by which a sale may
be avoided, at least umtil, as it is said, a year or so may tell
whether the hopes of better health are to be realised.

If that which seems to be deemed the worst, to those who ad-
vocate this scheme, should come, the worst, which will bring
with it over a quarter of a million dollars—as I understand the
witnesses’ ecaleulations—ean hardly be deemed an altogether
unmixed evil. At present, if there were the power to do so, I
would not earry into effect the proposed scheme.

So far I have dealt with the case leaving out of consideration
the right intended to be conferred upon the infant, by the deed
of settlement, to purchase her father’s share when she attains
the age of 21 years, on the same terms as, it is said, should now
be accepted by her. If that right exists, and no one has yet
questioned it, why should she buy now? Why not wait and make
sure as to appreciation or depreciation in value of the land? If
she have this right, what excuse could there be for exercising it
now, instead of leaving it till she is able to decide for herself, it
being in the meantime substantially to her a case of heads I win,
tails you lose !

Whether there is power or not need not be considered. Gen-
erally speaking, power to enable an infant to deal with land, as
of age, exists upon statutory enactment only. I am, of course,
leaving out of consideration any power over land of an infant
in an adjudication in proceedings in which they are involved.
Apart from legislation, law and equity seems to have considered
it safer to go the whole length of preventing persons from deal-
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ing with their land during minority. There must be difficulty
either way. It is hard that because one may be a day, a week,
a month, a year, or more, under age, favourable opportunities
should be lost; whilst to allow an infant to deal with lands as if
of full age, even with the approval of a Court, would have its
risks and disadvantages.

This, however, is evident: that by virtue of different enact-
ments very considerable power to deal with infants’ lands has
been conferred, and that that power is being from time to time
inereased, not eurtailed ; the Legislature of this Provinee in this
year adding another word upon the subject.

Therefore, neither of the applications now before me will
be granted; no order will be made in either of them; but both,
or either, may be renewed at any time, if there be anything new
to be shewn upon the subject in any of its features.

Both applications denied.

DICARLLO v. McLEAN.

Ontario Supreme Court (Appellate Division), Mulock, C.J.Ex., Clute,
Riddell, Sutherland, and Leiteh, JJ. June 16, 1913,

1. MASTER AND SERVANT (§ 1T A 3—143) —\Worg MEN'S COMPENSATION ACT
—WHAT APPLIANCES WITHIN—STEAM SHOVEL
A steam shovel resting on wheels on a temporary track is an “en-
gine or machine” within the iing of sec. 3(5) of the Workmen's
Compensation Act, R.S.0. 1807, ch, 160, so as to render its owner
liable for injuries inflicted on servant through its negligent opera
tion by the engineer in charge,

[Murphy v. Wilson, 52 L.J.Q.B. 524, distinguished.]

Arpean by the defendant from the judgment of MipLETON,
J., upon the findings of a jury, in favour of Carmine Dicarllo,
the plaintiff, for the recovery of $1,500 in an action against his
employer for damages by reason of injuries sustained in the
course of his employment as a labourer in railway construc-
tion work, by reason of the negligence of the defendant or some
person in his employment,

The appeal was dismissed.

J. M. Ferguson, for the defendant,

B. II. Ardagh, for the plaintiff,

The judgment of the Court was delivered by Crute, J.:—
The defendant is a sub-contractor for the Canadian Pacific Rail-
way. The plaintiff was in the defendant’s employ, and at the
time of the accident was operating the jack which supported a
steam-shovel when hoisting the load. The steam-shovel rested on
wheels on a side track, and changed its position from time to
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time on the rails, in order to carry on its work of excavation in
connection with the railway,

It became necessary, when operating, to give support by
means of the jack, in order to meet and eounterbalance the extra
weight thus imposed upon one side of the steam-shovel.

For this purpose, it was the plaintiff’s duty to operate the
Jack; and, while he was in the aet of so doing, it is alleged, the
engineer, in charge of the engine operating the shovel, started
the machinery and steam-shovel without giving warning to the
plaintiff, whereby a part of the hoist swung round and knocked
the plaintiff on the jack and threw him against the cogs of the
steam-shovel, which caught his coat and drew his left arm
therein, injuring and erushing the same, and rendering it neces-
sary to have his left arm amputated. The following are the

r answers

questions submitted to the jury, with thei

“Q. 1. Did the aceident to the plaintiff happen by reason of
any defeets in the works, ways, and plant of the defendant? A
Yes. If so, what? A. By not having the cogs sufficiently
guarded

Q. 2. Did the aceident happen by reason of any negligence
on the part of the defendant? A, Yes. If so, what? A. Owing
to the negligence of the engineer in not giving sufficient warn
ing.

““Q. 3. Was the aceident occasioned or contributed to by any
negligence on the part of the plaintiff; if so, what? A. No.

“Damages, $1,500.""

Upon these findings judgment was entered for the plaintiff
for $1,500 and costs; against which the defendant appeals.

Upon the argument, the plaintiff’s counsel conceded that

there was no evidence to support the finding in respect of the
cogs not being sufficiently guarded, but submitted that the
plaintiff was entitled to retain the judgment upon the other
findings.

There is sufficient evidence to support the finding as to the
negligence of the engineer in not giving sufficient warning
The only question that remains is as to whether or not the case
falls within see. 3, sub-sce. of the Workmen's Compensation
for Injuries Act, R.S.0. 1897 ¢h. 160, the argument being that
the engineer was not a person who had “‘eharge or control of a

)

locomotive, engine, machine, or train upon a railway.”’

In Murphy v. Wilson (1883), 52 L.J.Q.B. 524, it was held
that ‘‘a steam crane fixed on a trolley and propelled by steam
along a set of rails, when it is desired to move it, is not a ‘‘loco-
motive engine’’ within the Employers’ Liability Aect (1880),
see. 1, sub-see. 5.”

Sub-section 5 varies from the corresponding section in the
English Aect, as the word ‘‘machine’’ is not found in the Eng-
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and in the latter Aet there is no comma between the
‘locomotive’’ and ‘‘engine,’’ as in the Ontario Act \s
o the ect of the punetuation, see Barrow v, W n, 24 Beav
327, The question of punetuation may not be material here,
owing to the introduction of the word ‘‘machine’” in the On
t

pointed out in McLaughlin v. Ontario Iron and Stecl

('o., 20 O.L.R. 335, the introduction of the word ‘‘machin
has ver weh widened the scope of the Aet, and quite dis
vishes Murphy Wilson from the present case See also
Dunlop v. Canada Foundry Co., 4 O.W.N, 791, at p. 796, where
. v hoist 8 a4 machine or encine and the |
1 1 ran a tramwa within the meaning of the Aet
Sub-section H applies to a temporary railway laid down by
mir w for the purposes of construction work: Doughty v

A

ways operated under
Canada Southern R. (

itiff is entitled to retain his
jury

peal dismissed with costs

REX v. ALLINGHAM; Ex parte KEEFE
\ S ( t I Land Mel 1, Wi
B 1J I 1, 191
1. ( §1A Ricur 1 H T AWAY
I ! ) T v for a 1l offer ‘
wa \ re \ \ )
I Hebert 1808), 4 Can. Cr. Ca 153, 34 N.B.R. 455
Cenrioranr (§ 1 A—1 RIGHT TO—TAKING AWAY BY STATUTORY 1
PLICATION,
li n to revie 1 certiorari a summar nvietion
under the Liquor License Act, N.B. Con. Stat. 1903
ect taken away the declaration of see, 104 (1 f
Act t a nviction thereunder 0 e “final and conclusive
Lo CerTioranr (§ 11—24 NATURE AND EXTENT OF REVIEW—(ONVICTION
t & Liquor Lick ACT——REVIEWING EVIDENCH
On cert i the court will t examine the evidenes 1 A sum
mary proceeding for a violation of the Liquor Licer N.B. Con
Sta 1903, ch, 22, pertaining to the very issue the inferior
urt had to enquire into, notwithstanding an er nelusion
may Ve eached Neept n 'y In 1 LRI w t rt
eposition ew any evidence wrranting a convietion
Ex parte Coulson, 1 Can, Cr. Cas. 31, 33 N.BR. 341;: Re Melina
Trepanie 1885 12 Can. SAUR. 1115 The King v. MeArthur
1906), 14 Can. Cr. Cas, 343, veferred to
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"ERTIORART (§ 11—24) —REVIEW ON—EXTENT—INTOXICATING LIQUORS—
UNLAWFUL SALES—CONVICTION,

On certiorari a summary conviction for violating ihe Liquor License
Act, N.B. Con, Stat. 1903, ch. 22, will be sustained, notwithstanding
the contradictory nature of the evidence, where there is testimony
from which the magistrate might have found the accused guilty;
since the former saw and heard the witnesses and, as a judge of the
evidence, was in a position to accept such portion as he might think
eredible,

[The King v. Conrod (1902), 5 Can. Cr. Cas, 414, 36
ferred to.]

, Te-

APPLICATION upon certiorari upon the return of an order
nisi to quash a summary conviction of the applicant Keefe by
W. i1, Allingham, esquire, stipendiary magistrate, for an offence
under the Liquor Li e Act, C.S.N.B. 1903, ch. 22,

The application was refused and the order nisi discharged.

A, A, Wilson, K.C., shewed cause.
W. H. Harrison, supported the order nisi.

The judgment of the Court was delivered by

Bagrry, J.:—The applicant was convicted on December 3
last before W, H. Allingham, esquire, stipendiary magistrate
in and for the city and county of St. John, for having, be-
tween the 16th and 26th days of November last, at the parish
of Lancaster, unlawfully kept liquor for sale, contrary to the
provisions of the Liquor License Act (C.S.N.B. 1903, ch. 22).

The conviction is attacked upon a variety of grounds which
are set out at great length in the order nisi granted by Landry,
J., on December 20 last. The following is, 1 think, a fair sum
mary of them:

1. It wus not proved that there had been found in the place where
the liquor is alleged to have been kept for sale, any of the appliances
usually found in taverns and shops where liquor is sold.

2. No proof of liquor having been sold or kept for sale,

3. The defendant was not the owner, oceupier or lessee, or in possession
of the premises in question
1. No proof of the consumption of liquor.

Mrs. O'Regan was the owner and oceupier of the barn where it is

I the liquor was kept for sale, and the defendant should not have
been convicted unless a sale was proved to have been made by him,

6. There was no society, association or club aus contemplated by sec
47 of the Aet,

Now all these objections were matters of evidence and ques-
tions for the determination of the magistrate upon the trial
There was a proper information, the defendant appeared, and
the magistrate had jurisdiction over both the offence and the
offender. Mr, Wilson, who shewed ecause, argued that in thes
cireumstances, certiorari was taken away and cited Ex parte
Hebert (1898), 4 Can, Cr. Cas. 153, 34 N.B.R. 455, in support
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of his contention. In that case Tuck, C.J., who delivered the
judgment of the Court, held that as by see. 104 of the Liguor
License Act, 1896 (now sec, 104, sub-see. (1), of ch. 22, Con.
Stat. 1903), a convietion against a person selling liquor without
a license is made final and conclusive, certiorari is, in effect,
taken away; but this dictum must, I think, be considered as
obiter, because a perusal of the report of the case shews that
the convietion was affirmed not hecause the Court regarded the
judgment of the magistrate who deeided i as final and con-
clusive, and that therefore the Court could not interfere with
it, but because, upon a reading of the evicence given before
the magistrate, the Court was satisfied that the charge against
Hebert had been fully proved.

If I may be permitted to say so at this distance of time, and
with every deference for the opinion of the able Judge who pre-
sided here at the time the case under discussion was decided,
I am disposed to think that the words in the section of the Act
referred to, i.c., that a conviction of the justice or magistrate,
except as afterwards in the section mentioned, shall be final and
conclusive, do not take away the certiorari.

The right to issue this writ is inherent in the Court, and they will
grant the writ to an inferior Court, though the statute giving the juris-
dietion say that the sentence shall be final and without appeal, for that
uothing but the express words of an Aet of Parlinment taking away their
Jurisdiction, can deprive the Court of its power to issue or the party to
apply for the writ: Grady and Scotland’s Crown Practice, 129;
Rirvon (1837), 7 A. & E. 417,

Certiorari can only be taken away by express negative words,
It is not taken away by words which direet that certain matters
shall be *‘finally determined’’ in the inferior Court: Rex v.
Jukes (1800), 8 Term. Rep. 542; Rex v. Plowright (1686), 3
Mod. Rep, 94; nor by a proviso that **no other Court shall inter-
meddle” with regard to certain matters as to which jurisdiction
is conferred on the inferior Court: Rer v. Morcley (1760), 2
Burr. 1040, That the Court has not followed the dictum laid
down in the Hebert case is shewn by several cases that have
since arisen and been determined, in which they have examined
into the evidence returned with the certiorari to ascertain
whether there was any evidence upon which the convietions
could be justified: Ex parte Giberson (1898), 4 Can. Cr. Cas.
537,34 NBR. 5 lex v. McQuarrie, Ex parte Rogers (1903),
7 Can. Cr. Cas, 314, 36 N.B.R. 39; Rex v. McQuarrie, Ex parte
Rogers (1906), 37 N.B.R. 374, sub nom. Rex v, Kogers, 11 Can,
Cr. Cas. 257.

But even in cases where the superior Court has jurisdiction
to review by certiorari, if the fact in question be not a collateral
one, but a part of the very issue which the lower Court has to
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inquire into, certiorari will not be granted, althongh the lower
Court may have come to an erroneons conclusion with regard
to it.  We should not re-hear the case ason an appeal, or nicely
balanee the evidence, but simply look into the depositions to
see if there is any evidence whatever to warrant the convietion :
Ex parte Coulson, 1 Can. Cr, Cas. 31, 33 N.B.R. 341 at 346;
Re Melina Trepanier (1885), 12 Can. S.C.R. 111; The King v.
McArthur (1906), 14 Can, Cr. Cas. 343,

I have read all the depositions returned with the certiorari.
Sub-inspector Stevens swears that Keefe has been oceupying

the barn, the place where it is alleged the liquor was kept for
sale, for a number of years, was the reputed owner of it, and
always kept his horses there when he had any; and further,
that the accused himsell told the inspector that the barn was
his; that he kept liquor there, and would always have it. The
barn was watched by the sub-inspector on Sunday, November
17; the accused went into it about nine o'clock in the morning
of that day, and between that hour and 12.15 p.m. of the same
day, seventeen different men went into the barn. The place

was searched by the sub-inspector and another officer, who found
upon the premises five gallons of ale, some gin, thirty empty
bottles, a five-
gallon keg containing a small quantity of porter, a few chairs,
a table and on it several glasses which had been used for liquor

gin bottles, a score or more of empty whiske,

The officer says the place certainly looked to him like a bar-room,

James Dowling, a witness for the prosecution, swore that he
was in the barn on Sunday, November 17, having gone there
purposely to get a drink; he generally got liquor when he went
there and could not name a time when he did not get it there;
he helped to pay, but does not say whom he paid, for the liquor
he obtained upon the premises,

I think there was evidence from which the magistrate may
have concluded that the accused was the occupant of the
premises and kept liquor there for sale, That this evidence was
contradicted by witnesses for the defence, or that we as a Court
of first instance might not, upon the same evidence, have come
to the same conclusion, is not the question: The King v. Coun-
rod (1902), 5 Can. Cr. Cas. 414, 35 N.S.R. 79. The magistrate,
as the judge of the evidence, could accept what he thought
eredible, and rejeet what he thought disentitled to eredit. The
order wisi, in my opinion, should be discharged.

Ovder nisi discharged,

12 D.L]
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REX v. CURRY.

Nova Scotia Supreme Court, Sir Charles Townshend, CJJ., Graham, E.J.,
vind Russell, and Drysdale, J.J Warch 15. 1913,

1. Evinexce (8 XTT A—020) —\WEIGHT, EFFECT AND SUFFICIENCY Cor
ROBORATION —CONNECTED ACTS, HOW  ESTARLISHED—PERIURY

Ihere need not be two witnesses to prove every faet necessary

out an assignment of perjury, the corroboration being requi
Iy for the perjured fact as a whole and not to every detail or
tituent part of it; and where the aceused had in his testimony
ted two persons at different points with the one act, eg. a juint

attempt to bribe him for his vote at an election, evidence on the per
jury irge by one of the alleged bribers negativing the ibery «
as to himself and evidence by the other to the like effect as

himself, may establish the perjury, the one statement sufliciently cor
roborating the other.

| The King v, Houle, 12 Can. Cr, Cas. 365 Reg. v, Roberts, 2 C. &
K. 607, 614, applied.]

2, Peravny (§ 17T E—80 FORM AND MAKING OF OATH—UPLIFTED HAND
Formura—AssexT—EsTorren

Where a man presents himself as a witness

tuted judicial tribunal, holds up his hand by way

terms of an oath administered to him in t

cluding with the actual test words “so

his conscience, and then proceeds with

hinding on
and for

tatements

the purpose of deceiving the court to make
by which the tribunal is materially misled and a serious misearriage

v subsequent assign

0 of the Criminal

of justice is eaused; this man is estopped

ment of perjury against him (un
1006), based upon such false statements, from
ed, and a convi

lenving

issented to the oath so admini

the evidence so given will not be disturbed, (Per
dale, JJ.)

[The judgment below stood
the appeal; Omychund v, Barker, 1 Atk, 21, speci

in equal divis

as to testimony without legal san m, The King
Cr. Cas The King v. Lee Tuck, 19 Can, (
620; The King v. Deakin (No. 2), 2 D.L.R 19

nlayson, Judge of

Case reserved by His Honour Judge
the County Court for Distriet No, 7, to determine tl
of a convietion for perjury

validity

The judgment below stood on an equal division o opinion
upon the appeal
The following was the case reserved

The acensed was tried before me on t) ' of Deecember, AD.

1912, under the provisi of part 18 of the Criminal Code, **The edy
rinl of Indictable Offences,”’ on a charge of r leged to have heen
committed on the 4th day of Septem! 191 the Conrt of Inguiry held
Ly H. P. Duchemin, Esq., at North Sy NS, 0 Commissioner under

ch, 104, RS8.C, 1906, the Inquiry Aet, My, Duchemin was investigating a
charge against John J. MeDonald

at North sSydney. The aceused wa

officer of the oms of Canada,

witne this investigation and

testified in substanee ns follows
That the said Jobn J, MeDonald met him at the Belmont Hotel the day
before the eleetion in 1911, and asked him to support D, D, MeKenzie's

1913

March 15,

Statement
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party. He asked if there was anything doing. MeDonald told him to go
and see Joseph MePherson at the customs house. e went and saw Me
Pherson, who gave him four bottles of liquor, and two dollars, to take him
home to vote. He then went back to the Belmont and saw MeDonald, who
told him if he did not vote for D, D, MeKenzie, not to go to the poll at all

John J. MeDonald swears that he did not see the prisoner on the day
mentioned or any other time; that to the best of his knowledge the first
time he saw him was on the 4th of September, 1912, at the Court of
Inguiry, and consequently denies ever having any conversation with the
accused at any time.

Joseph MePherson swears that he did not see the acensed the day before
the election of 1911, nor did he ever see him in the customs house, That he
did not give him two dollars, nor did he give him four bottles of liquor, nor
any liquor. Denies the whole story in full,

The aceused did not testify before me. It was contended for the
defence, that there was no corroboration of the evidence of John J. M
Donald, the proseeutor, contradicting the statements of facts, testified to

by the accused, at the Court of Inquiry.

I held that the whole evidence given by the accused at the inquiry must

be cons

that the faet proved by his evidence was that John J. Me

Donald, and Joseph MePherson, eanvassed a

d paid him for voting a cer

tain day or abstaining from voting.

I found him

quilty of perjury, and senteneed him. I have been asked

ving questions

ght in holding that there was suflicient corroborative evidenee
to warrant a conviction?’’

The defendant was sworn by holding up his right hand without being
asked whether he had any obje

tion to being sworn in the regular way,
It was objeeted that the

was never sworn, and that he could
not be convieted of perjury on evidence so given

““Was I right in holding that he ecould be convieted on the evidence
SO given ALd

The whole evidenee being short, T herewith attach the said evidence.

J. W. Maddin, for the prisoner,
N, Jenks, K.C., Deputy Attorney-General, for the Crown.

Townsneno, C.J.:—The defendant was convicted of perjury
by the learned County Court Judge for District No. 7. Two
questions have been reserved for our consideration.

First: ““Was I right in holding that there was suflicient corroborative

evidence to warrant a convietion?’’

It appears from the case, and also the evidence which was
returned to the Court, that the defendant in the course of an
investigation before H. P. Duchemin, a commissioner appointed
for that purpose under ch. 104, R.8.C., swore that one John J.
McDonald, an officer of the customs, met him at the Belmont
Hotel, North Sydney, the day before the eleetion, 1911, and
asked him to support D. D. McKenzie's party. He asked if
there was anything doing. McDonald told him to go and see
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Joseph MePherson at the customs house. IHe went and saw
MecPherson, who gave him four bottles of liquor, and two dollars
to take him home to vote. He then went back to the Belmont
and saw MecDonald, who told him if he did not vote for D, D.
MecKenzie not to go to the poll at all. John MeDonald denies
the whole story, swearing that he did not see him on the day
mentioned, nor had conversation with him at any time, and that
he had never seen him before. Joseph MePherson also denies
the whole story, so far as he is concerned, that he did not see
him at the customs house, did not give him two dollars, nor
four bottles of liquor, nor any liquor.

The contention of the accused is, that there is no corrobor-
ative evidence as to any one of the essential facts necessary to
justify his convietion. The learned County Court Judge held,
I think rightly, that the whole evidence given by the accused at
the inquiry must be looked at, and that, considering the whole,
there was sufficient corroboration. It will be noted that the
accused himself is responsible for the whole statement made
before the commissioner, in which he conneeted MeDonald and
McPherson with one act, the attempt to bribe him for his vote
at the election. The Crown, by two witnesses, proved that no
part of his testimony before the commissioner was true. It is
true the Crown witnesses could not testify to each part of the
alleged false testimony, but the effeet of their evidence was to
shew that a transaction which, as sworn to, was necessarily con-
nected with each, was not true as to either of them.

In Wigmore on Evidence, see. 2042 (3), he says: ‘‘More-
over the corroboration is required for the perjured fact as a
whole, and not to every detail or constituent part of it,”’ and
he cites as authority Regina v. Roberts, 2 C. & K. 607 at 614,
where Patten, J., says:—

ary to make

out an assignment of perjury If the false swearing be that two pe

There need not be two witnesses to prove every fact ne

ons
were together at a eertain time, and the assignment of perjury that they
were not together at that time, evidence of oune witness that at the time
named the one was in London, and by another witness, that the other was
in York, would be sufficient proof.

Other cases cited at the argument are to the same effect.
The cases on corroboration in cases of forgery cited in The King
v. Houle, 12 Can. Crim, Cas. 56, sustain the same view,

The second reserved question is as follows: **The defendant
was sworn by holding up his right hand, without being asked
whether he had any objection to being sworn in the regular
way. Was I right in holding that he could be convicted on the

evidence so given!

It further appears that Bible was used in administering
the oath.

I:Y
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I do not understand that any objeetion was made by the
acensed to the form and manner in which the oath was admin-
istered to him by the commissioner on any ground

“It is laid down,” says Hardwicke, 1.C., in Omichund v.
Barker, 1 Atk, 21 at 45, “‘hy all writers that the ontward act
is not essential to the oath. It has been the wisdom of all

nations to administer such oaths as are agreeable to the notion
of the persons taking.””  And Lord Mansfield says in Afeheson
v. Everctt, Cowp, 382 at 389, ““that upon the principles of the
common law there is no particular form essential to an oath to
be taken by a witness."’

Nee also Regina v, Pah-Mah-Gay, 20 U.C.Q.B. 195

)

The oath then, to be valid, must be taken in that form which
is binding on his conscience, This brings us to the question
whether an oath administered to a witness, without touching or
kissing the Holy Bible, is binding on a Christian, and whether
he can be indicted for perjury when he has given false evidence,
There can be no question that at common law a good and valid
oath conld only be taken by the witness tonching or kissing
the Book

Coke (3 Inst, 165) says: It is ealled a corporal oath, be-
cause the person lays his hand upon some part of the Sceriptures
when he takes it.”” In Omichund v. Barker, Willes Rep, 538,
Willes, ()., speaking of oaths says: “*But I take it, that al-
though the r¢

Is ‘lactis sacre

rular oath as it is allowed by the laws of England
anctis Dei evangeliis,” which supposeth a man

to be a Christian, yet in eases of necessity, ecte., ete., oaths

of Jews and other nations not being Christian, may be received
when administered in that form binding on their consciences,”’
All the authorities agree in this, and so far as I am aware it
has never been changed in this provinee, To change the com-
mon law form and mode of administering an oath, a statute
would be necessary.  While we have a statute allowing persons
to aftirm, who have conscientions objeetions to taking an oath,
no change has heen made in respeet to those who have no such
seruples

In England, the using of the Book, or Seriptures, has been
dispensed with in eases where

the witness objects to swearing
Viet. ¢h. 105, also 51 and 52 Viet, ch. 46,
So in many of the States of the Union, the use of the Book in
taking an oath has been dispensed with by statutes. Conse-

in that way ; vide

quently we find the American writers and Courts declaring that
such practice is unnecessary, The very fact that a statute was
deemed necessary to validate such an oath seems pretty clear
evidenee that it was theretofore considered essential at common
law that a Christian should be sworn on the Seriptures. So
far as we can follow the practise and procedure in the British

A
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Courts from the reports of trials witnesses were always so
sworn, being Christians.

I have had the opportunity of reading the opinion of my
brother Graham, dealing very fully with all the cases and
statutes on the subject, and I fully concur in the views he has
expressed,

GrauaMm, E.J.:—The defendant was charged with perjury
and was under the speedy trials provisions of the Criminal
Code, see. 170, convieted by the Judge of the County Court for
District No. 7 and there is a reserved case, By see, 170, per-
jury is “‘an assertion . . . made by a witness in a judicial
proceeding as part of his evidence upon oath or affirmation

such assertion being known to such witness to be false
. and being intended by him to mislead the Court,”” ete.
There is no definition in the Code for ‘‘oath’ and we resort to
the common law to get its meaning.

The perjury is all

sged to have been committed by the de-

fendant in giving evidence before a commissioner appointed
under ch. 104, R.S.C. 1906, the Inquiries Act. Provision is
made, see. 4, to enable him to “‘require witnesses to give evi-
dence on oath, or on solemn affirmation if they are persons
entitled to affirm in eivil matters.”” And one of the question
reserved here is a very narrow one, namely, whether the witness
was properly sworn, there having been no copy of the Serip-
tures used and the witness without any objeetion on his part to
its use or any question from the commissioner eliciting from
him that the uplifting of his hand was as binding on him as
the usnal form would be, was, altogether at the instance of the
commissioner, sworn with uplifted hand and not as far as the
case shews even according to the Scotch form in other respects,
as by repeating the oath after the administrator in lieu of kiss-
ing the book and using a different form of invocation of the
Deity.

The case states: The defendant was sworn by holding up his
right hand without being asked whether he had any objection
to be sworn in the regular way. This is the evidence given
about it by the commissioner himself on the perjury trial, or
rather the portion of it in the case:—

Q. Was the evidence given under oanth? A, I think under oath, al
though some little question with regard to that has been raised. There
was no eopy of the Bibl

use

I Ina few cases where copy of the Seripture
was not readily available, T called the witness to hold up his right hand and
went through the formula with the man. It was done in this cuse,

Q. Tell what was done? A, I called the witness to raise his right
hand and 1 put this formula to him: ‘‘The evidence you will give in this
inquiry will be the truth, the whole truth, and nothing but the truth, sc
help you God?"’

2—12 pLr
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Q. And did he raise his right hand? A. He raised his right hand.

Tug CovrT:—Q. T suppose, Mr. Duchemin, you determined yourself the
manner in which you would swear him? A. Yes, I did not ask any ques-
tions.

Q. You determined yourself the manner in which he would be sworn?
A. Yes, as a matter of fact at that time.

Cross-examined by Mr. Maddin:—Q. You did not ask him whether he
would prefer to be sworn on the Bible, whether it was a matter of con-

science? A, No, I put no questions to him. No opinion given to him.
No choice. No questions put to him.

It is quite clear, I think, from the leading case of Omichund
v. Barker, Willes, 538 (1744), also reported 1 Atk. 21 and 2 Eq.
Cas. abr. 397, that by the common law of England a witness
was sworn upon the Gospels. Willes, L.C.J., p. 544, quoting
from 2 Hale, P.C. 279: ““‘But I take it that although the regular
oath as it is allowed by the laws of England is factis sacrosanc-
tis Dei evangeliis, which supposes a man to be a Christian yet
in cases of necessity as in foreign contracts between merchant
and merchant which are many times transacted by Jewish
brokers, the testimony of a Jew ftacto libro legis Mosaicae is not
to be rejected and is used (as I have been informed) among
all nations.”’

That was the rule—but for Hebrews, Mohammedans, non-
Christians and witnesses from Secotland, who although Chris
tians, had conscientious objections to the English ceremonies on
the administration of an oath, for example, Covenanters, excep-
tions from time to time had to be made—and they were made.

In Robley v. Langston, 2 Keble 314, 19 & 20 Car. 1L

Nota. Wild, Sergeant, on evidence to a jury in Guildhall yesterday,

where, because the witnesses produe were Jews, Keeling, C.J., swore them
upon the Old Testament only, desired the opinion of the Court if this

iry), that

were uny oath by the statute 5 Eliz. ¢h. 9 (provision for p
might be assigned for perjury and per Curiam it is so and within the
general words of Sacrosancta Evangelia, so of the Common Prayer Book

Psalm Book

that hath the Epistles and Gospels; contra by Windham of
only.

There were earlier eases not reported according to the pre-
cedents of indictments. In Colt v, Dutton, 2 Sid. 6 (1657),
Dr. Owen, Viee-Chanecellor of Oxford, refused to be sworn in
the usual manner by laying his right hand upon the Book and
kissing it afterwards but he caused the Book to be held open
before him and he lifted up his right hand. Blyn, C.J., on
inquiry from them told the jury that *‘in his judgment he had
taken as strong an oath as any other witness, but said if he was
to be sworn himself he would lay his right hand upon the Book."’
Apparently he was a Presbyterian, at least not of the Church
of England: 18 Encyclopedia Brittanica 85.

There was, in 1738, a case of a Moor being sworn on the
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Koran, Fachina v. Sabine, 2 Strange 1104, at the council. But
the leading case to which T shall refer again was Omychund v.
Barker, 1 Atk. 21, already mentioned, a case of depositions of
Hindoo witnesses taken at Caleutta which settled the rule for
later cases.

After Omychund v. Barker, supra, there was a case of King
v. Morgan, 1 Leach C.C. 54 (1764), of a Mohammedan being
sworn on the Koran and the opinion of the twelve Judges was
taken. There are cases of Scotch witnesses heing allowed to
swear without touching or kissing the Book, but with uplifted
hand, but only after objection on the part of the witness and
inquiry by the Judge. Walker’s Case, Leach C.C. 498 (1788
Mildrone’s Case, Leach C.C. 412 (1786); Mee v. Reid, Peake
(3rd ed.) 33 (1820). And this manner had been permitted in
1745 and the opinion of the twelve Judges taken, who deter-
mined that the witness so sworn had been legally sworn: Mil-
drone’s Case, Leach C.C. 412

For the exceptional cases this rule was established by Omy-
chund v. Barker, supra, not that you may use any form what-
ever but you must do the next best thing, namely, administer
the oath in such form and with such ceremony as the person

may disclose to be binding on his conscience.  As Lord Mans-
field says in Afchison v. Everctt, 1 Cowper 2, referring to
Omychund v. Barker, supra, which he, as Solicitor-General, had

argued

as the purpose of it is to bind his comscience, every man of every religion
should be bound by that form which he himself thinks will bind his con
science most, Therefore though the Christian oath was settled in very
early times, yet Jews before 18 Edward I, when they were expelled the
kingdoms, were permitted to give evidence at common law and were sworn,

not on the Evangelists, but on the Old Testament

And in Miller v. Solomans, T Ex. 475 at 535, Alderson, B.,
84ys i—

Where an oath is to be taken in order to establish aflirmatively or
negatively any proposition by a witness, 1 agree that Omichund v, Barker,
reported in Willes, 538, has settled that it ought to be taken in that form
and upon that sanction which most effectually binds the conscience of the
party swearing. Thus a Jew is to be sworn on the Book of the Law and
with his head covered; a Brahmin by the mode prescribed by his peculiar
faith; a Chinese by his special ceremonies, and the like

And Pollock, C.B., p. 557:—

With respect to the case of Omichund v, Barker, it appears to me to
have decided merely this, that the common law of England agrees with the
law of nations that the form of an oath is to be accommodated to the

religious persuasions which the swearer entertains,

In the Exchequer Chambers, Solomans v. Miller, 8 Exch.
778, Lord Campbell said :—
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We have no doubt about the law as laid down in Omichund v, Barker,
that where an oath is to be taken, the only question being how it is to be
taken, it shall be taken in the form most binding on the conscience of the
taker, and if this were merely a question as to the form in which the oath
was to be taken, that ease would lead us to the conclusion that it might be

taken by a Jew according to the form most binding on his conscience,

In the case itself, Willes, C

urd for him, a Hindoo, to swear according to the Chris

, Says:-

It would he abs
tian oath which he does not believe and therefore out of necessity he must

be allowed to swear aceording to his own notions of an oath.
And Lord Hardwicke, L.C., says:

It has been the wisdom of all nations to administer such oaths as are

agreeable to the notion of the person taking.

Lord Campbell in his Lives of the Lord Chancellors, vol. 2,
p. 118, says:—

Lord Hardwicke established the rule that persons, though not Chris
tians, if they believe in a Divinity, may be sworn according to the cere

mony of their religion and that the evidenee given by them so sworn is

admissible in Courts of justice as if, being Christians, they had been sworn

upon the Evangelists

In Regina v. Pah-Mah-Gay, 20 U.C.R. 195, a case of a non-
Christian Indian witness, who believed in a Supreme Being and
a state of rewards or punishments, being sworn in the ordinary
way upon the Gospels, Robinson, I., after referring to Omy-
chund v. Barker, supra, said, p. 198:

If the witness had belonged to a nation or tribe that had in use

among them any particular ceremony, which was understood to bind them

to speak the truth, however strange and fantastie the ceremony might seem
to us, it would have been indispensuble that the witness should have been
sworn, if we may use the term, according to such eceremony, because all
should be done that can be done to touch the conscience of the witness

according to his notions, however superstitious they may seem

I have cited all these authorities to shew what was really
decided in Omychund v. Barker, supra, becaunse it seems to be
contended now, and a deduction has been made by an American
Court in an Illinois case I shall ecite presently—I think erron-
eously—that the common law permitted of the usual ceremony
of administering the oath being dispensed with, that the only
thing necessary, was the use of the form for the invocation of
the Deity. Lord Hardwicke, it was claimed, in his judgment
in Omychund v. Barker, supra, is authority for that view. This
is the passage I think relied upon, at p. 49 of Atkyn’s Reports.
Lord Hardwicke said :—

It is laid down by all writers that the outward aet is not essential
to the oath. Saunderson is of that opinion, and so is Tillotson in the same
sermon, p. 144: ““As for the ceremonies in use among us in the taking of
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oaths, it is no just exception against them, that they are not found in
Seripture, for there was always matter of liberty and several nations have
used several rites and «

remonies in their oath.’’  All that is »

appears in the present case, an external act was done to make it a

oath.

In the same way Willes, L.C.J., had argued that there was
no moral efficacy about kissing the Gospels, but he said this,
Willes, p. 553 :—

For touching the hand or the foot of the priest after the words, ‘‘so
help me God,'? it being their usnal form, is as much signifying their assent
as kissing the Book is here, where the party swearing likewise says nothing.

In that case, it must be remembered that the witnesses had
taken the oath in the English form of words **so help me God,”
ete., but not with the English ceremony of touching, or kiss-
ing, the Gospels. So that the Deity had been invoked. In
respeet to the external form of administration alone was there
a substitution, and that was what the Judges on this branch of
the case were discussing. Reverting to the quotation from
Willes, L.C.J,, that it would be absurd for the IHindoo wit-
ness ‘‘to swear according to the Christian oath which he does
not believe,”” I ask the question why absurd if, as is now con-
tended, any book, or no book, will suffice? Excepting the very
rare atheist who believes in no God, all witnesses are willing to,
and do, invoke the Deity for their oath, the difficulty always
is about the external aet, the external act apprépriate to the
witnesses’ religion or race, what will be substituted for the
Gospels under English law.

In English law, according to the cases, there have been men-
tioned very different books for use: the Gospels for Christians,
the Old Testament for the Hebrews, the Koran for the Moham-
medan, Grantham for a Sikh and the Zend Avesta, a book the
Parsee uses. Then there must be a saueer or a lighted taper or
the killing of a chicken for different kinds of Chinese witnesses;
and a Judge in India actually had a cow brought into Court for
a witness to touch in order to bind his conscience, Courts will
get rid of all this trouble obtaining appropriate books and other
articles, if invoking the Deity without any external act or if
any kind of an external act used indifferently, as raising the
hand, will do. I think you must have that external act, that
ceremony, which the proposed witness states will be binding
upon his conscience. Follow that, and he is bound.

In The Queen’s Case, 2 B, & B. 284, the Judges advising the
House of Lords indicated the proper time
for asking a witness whether the form in which the oath is about to be
administered to him is one that will be binding on his conscience,

That shews that the practice existed before the statute ' & 2
Viet. eh. 105 was passed.

Ct u;:\‘.
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I might content myself with relying upon the quotation
already made as to what Omychund v. Barker, supra, really did
decide, particularly those from Lord Mansfield and Pollock,
(.B., but it is necessary to understand how this passage from
Lord Hardwicke eame about. Lord Coke had held, or written
in effect, that in England, none but a Christian ought to be
admitted as a witness, the use of the Gospels shewed that, more-
over, Lord Coke had held, further, that the oath could not be
altered, nor a new one imposed but by Act of Parliament.

Of course that view of Lord Coke’s had to be overruled for
several reasons, and it was very properly overruled. The neces-
sities of trade with the Hebrews and non-Christians abroad,
which involved lawsuits, was a very practical argument in
favour of overruling it. Then how much could be changed to
suit their circumstances? This led to the consideration of oaths
in general and the Seriptures and other writings on that sub-
jeet were very exhaustively considered. They said that **Oaths
were instituted before Christianity,”” also **Other nations have

other rites and ceremonies.”’

One thing was of the essence: the person proposed as a wit-
ness must believe in God, and that there will be Divine punish-
ment in this world, or the next, if he swears falsely, otherwise
there is no obligation in it, no moral efficacy, and that has to be
considered always as one aspect in connection with oaths. That
does not admit of alteration or change; there must be, whatever
words are used, the invoeation of the Deity. Lord Hardwicke
cited from two theologians, Bishop Saunderson and Archbishop
Tillotson, and he quotes from a sermon of the latter a passage
in the extract already given, also another passage: ‘‘The form
of the oath is voluntarily taken up and instituted by men.”
These theologians were not, 1 am inelined to think, consulted
by Lord Hardwicke to find out what the common law of Eng-
land was, but to ascertain the moral efficacy and requirements
of oaths in general. But the outward aet of administration,
the manner, that is human, and for oaths in general it has
varied, varied in the Seriptures, varied with other nations, even
with the Hebrews and some other exceptional cases in England.
As to that, the Judges decided not to abolish all outward form,
all manner of administration, there must be an external act,
but they would substitute for the exceptional cases according to
the religion or race of the witness, the form which he declared

was binding on his conscience, as the use of the Gospels would
be inappropriate. But the common law of England according
to which the Gospels had been used in administering oaths for
hundreds of years before that (Encyclopmdia Brittanica, title
““Oath’’) and are to this day used in the case of ordinary
Christians, since 1909 by statute, was never impeached by Lord
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Hardwicke, or any of the other Judges, indeed they conceded
that much. If an authority was cited shewing that the use of
the Gospels was necessary in administering an oath, the Judges
answered, in effect, ‘‘certainly,”” but that is in the case of Chris-
tians. For instance, Lord Chief Justice Fortesene had been
cited ““De laudibus leg. Angliae,”” ch. 26, p. 58, Omnes et
singulos testes qur super sancta Dei evangelia onerale testifi-
cabantur. See I Atk. 23. Willes, L.C.J. (Willes, p. 543) answers
back,

As to what is said by that great man, the Lord Chief Justice Fortescue,
in his book **De Laudibus,’’ p. 26, that witnesses are to be sworn on the

Holy Evangelists, he is speaking only of the oath of a Christian,
Then Parker, L.C.B., 1 Atk. 40, says:—

The books cited by the defendant’s counsel to shew jurors or witnesses

must be sworn on the Gospels, were Bracton, Britton, Fleta, ete These

authors prove no more than that the oaths are adapted to the natives of
the kingdom.

And Willes, L.C.J., 1 Atk. 53, after something rather nar-
rower that Lord Coke had said, says:—

It is very plain, too, these ancient authors speak only of Christian
onths,

Then cases had been ecited to them, three cases in which
witnesses had been rejected by the presiding Judge. Willes,
L.C.J., 548, as to these said:—

Very little can be inferred from either of these instances, sinee it does

not appear that the fact to which the witness was going to be sworn nrose

In a foreign country, or that it was a mercantile cause or that it was ever

insisted on by counsel that the witness should be examined in any other

manner than in the common form upon the Holy Evangelists,

I emphasize the last alternative. And Lord Harfwicke, 2
Eq. Cas. abridgment 412, re‘ers to one of these cases, namely,
East India Co. v. Admiral Matthews, before Eyre, 1.C.B., in
which, in fact, he had been counsel, says :-

The evidence then was rejected because the heathen was offered to be
sworn on the Bible and therefore there being no proper way of swearing

him, he was rejected.

It was a Parsee, and they had not the right book. Now this
was the point which Lord Hardwicke was making in Omychund

Barker, 2 Eq. Cas. ab. 408,

As to the first, whether the oath these persons have taken, respect being
had to their religion, be.a proper obligitory oath according to the general
noticn of an oath,

(I emphasize those words.) Then follow the theological
quotations., He never professed to disturb the manner of ad-
ministering an oath for an ordinary Christian witness or the
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common law to that effect, he was much too wise to change any

thing further than was absolutely nec While s of
the other Judges affected not to follow the eivil law in dealing
with what I have called exceptional eases, he did so. 1le says,

2 Eq. Cas. ab, 412, after quoting from a Spanish book shew
ing provision in the law of Spain for the Moors in that
country

‘ \ ufl ith | »
ith section, p. 122 and 1 Atk 3 Sta Lord Stair's Institu f
the Law of Scotland, p. 692, quotation Willes, | ‘ e writer
that it has been the wisdom of all countrie commaodate the oath to
{ lar rel f the parties, » ) to ] I empha
f the person wi l h 1

In Taylor on Evidence, see. 1388, it is said

i i i 0 v
/ ) n

But ta he last senten f th S quoted from Lord
Hardwic s judgmen

. t that . There must be an external

1l n to the invocation of the Deity What
vas the external act Why in that case touching the priest’s
foot, ete It is not any external act, any gesture, the reasoning
is not to that effect. It 1s an external aet, which in the mode
of taking an oath by Hindoo witnesses, corresponds to the ex
ternal act of the ordinary Christian in taking an oath, namely
touching the Gospels.  Raising the hand, and repeating the oath
after the official, but in another form, is the form for a Cov
enanter or a member of the Kirk of Seotland if he objects to
the use of the Seriptures, but not for this witness

Jud Parry in his interesting article in the Contemporary

Review of April, 1909, did not question that that part of the
ceremony  was required by the common law in the English

Courts; he conceded it, as his eitations shew, but he laboured

to shew that kissing the book was not neee In reply, a

writer in the Solicitor’s «

irnal, vol. 54, p

In the Egerton manuseript vol. 636) preserved in the British musens
there is still to be read an ancient manual of the procedure hser |
devaunt Justic ‘ B ¢ cyre ¢t Comit et en ( t de
B F This treatise m ¢ 1l 1 with sc fidenee to the begi
ning of the four nth 1 the matters with which its author
deals are the varions ways in which a man may fail to make his law

t " t put h fe ley—an
1 f the ways in which a man n fa f he do not k the e
having taken the onth—* I q ’ r !

the
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That this is not an original and unwarranted statement of
the writer, but is what one may call a commonplace of the time
is proved by the faet that we find the identical expression either
in I'rench form or literally translated into the English of the
day in several of the ancient Castumals, Ile quotes from
Borough Customs:

It is from the Castumal of Rommney (14th century) Item it is used
thut in many manere may o man defayle in his law . if after that

ye have done your lawe, ye kys not the Book,

I also refer to Anon., 2 Salk, 682, for the form

To meet the Illinois case, I take Greenleaf 3645, 371 (one

can depend on Greenlead The author’s own text:
how sworn. It may b 1in this place that all witne

re to | « he r emon of their own r
or in such manner as th nay deem binding on their n conscien
the witness is not of the Christian reli the il inquir I
form in which an oath is administered in h nt « '
f his own faith, and v pe hat { A Cl
t he h v I
hie 11 Howed to muke a emn i i
ippenl to God for the trath of his t 1y in any hich he s}
eclare to be | ng on h

And he cites Omychund v, Barker, 1 Atk. 21, with other
anthorities. Now I think that this is the common law. But
the following declaratory act concludes, 1 think
to what the common law was, 1 & 2 Viet. c¢h, 105
an ““*Aet to remove doubts as to certain oaths

and enacted, ete.

In a ( n hich ay th f hall h
n ’ vl n either man or a ness or a
any proceeding, eivil or eriminal or on any ¢ ion wha
er, such person is bound by the ounth ministe th
such ceremony as such person may declare to b n
in ease of wilful false swea
in the same manner m nd
with the ceremonies most 1
In Craies on Statute Law 66, it is said:
For modern purposes a declaratory Act may be defined as an Act passed
to rem o o existin to the common w
Lord Coke, however, says:
By reason of this word (declared) which it appeareth what the law w
before the making of this like « in semblable mischief shall Iw

taken within the remedy ¢

f such an Aet: Coke Littleton, 200

The British Parliament can generally be depended upon for
correctness in reeiting the condition of the common law, and
although we have not this Act it is a guide to us as to what the
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common law was, One can only conjecture why it was passed,
at least I have not access to the debates of the period, but I
suggest that the case of Omychund v. Barker, supra, was not
clear as to whether those persons swearing with the exeeptional
forms and ceremonies could be prosecuted for perjury. Now
this statute recognizes in connection with the oath ceremonies
as well as forms.  Parliament used for a standard the forms and
ceremonies most commonly adopted (of course at that time) in
administering an oath as one of the constituents of the oath
and essential thereto in order that the oath should form the
subjeet for a convietion of perjury. The forms and ceremonies
most commonly adopted were those in use for the ordinary
Christian.  And in effect it provides that an oath in those forms
and with those ceremonies which the exceptional witness declares
to be binding on him shall be deemed in all cases civil and
eriminal and specifically in a prosecution for perjury as bind-
ing an oath as that taken by the ordinary Christian, the oath
commonly adopted, an oath with forms and ceremonies.  How
can it be said that an external act was not necessary after that?

Later Parliament passed another Aet, not the common law,
but to ameliorate it. Seetion 5 of the Oaths Act, 1888, 51 & 52

Viet. c¢h. 46

If any person to whom an oath is administered desires to swear with

admin
shall be

admimstered to him in sueh form and manner without further guestion

uplifted hand in the form and manner in which an oath is usuall

istered in Seotlumd, he shall be permitted so to do and the o

Why the words “‘without further question™? Simply to
relieve the tribunal of making a minute inquiry as to the re-
ligion of the Scoteh witness?  In passing | notice that in Taylor
on Evidence, 994, it is said in connection with this last statutory

provision :

It should be noted (a faet which country administrators of the law
o wnally forget) that a witness must desire this form of oath before its
se beeome awful, and that he eannot have the form thrust upon him

These provisions have not been incorporated into the Canada
Evidence Aet, R.S.C. ¢h, 145, or into the Nova Scotia Evidence
Act in civil eases.  We must enquire what the common law was.
Section 14 of the former Aet makes a very usual statutory
provision for aflivmation on the witness objecting on grounds of
conseientious seruples to take an oath at all, but that is not this
case, Neither have we the English Aet, 1909, ¢h, 39, still requir-
ing the New Testament for Christians and the Old Testament
for Hebrews and for others the oath shall be administered in
any manner which is now lawful. That Aet was passed to
enable witnesses to be sworn, who, through dread of disease, do
not wish to kiss the book; but touching the book, mediweval
though it be, was continued.
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Now there is no ground for contending that the swearing
of the now defendant as a witness without the use of any book
whatever and only with the uplifted hand, and without a repeti-
tion of the oath comes within any of the exceptions I have men
tioned or the rule established for such exceptions. The witness
made no objeetion to the production of a book or any claim to
have it dispensed with, nor was there any inquiry of him made
by the commissioner, no declaration that would qualify him to
be sworn without a book. Ile was not qualified for that form
of taking the oath. e was just the ordinary Christian, pre-
sumably so, and entitled to be sworn in the ordinary way for
Christians

There were cases mentioned in Omychund v. Barker (1744),
Willes 538, of Hebrews having been indieted for, and [ sup-
pose some were convicted of, perjury, who were sworn on
the Hebrew Seriptures and there may be cases of the other
exceptional witnesses being indicted for and convieted of per
jury before the passage of these English statutes, but such a
conviction could only be supported, 1 think, on the ground of
estoppel.  The witness objeeting to the ordinary mode of
ing the Gospels, or couns

objecting to that form for that wit
ness, he would be asked, as under the decisions it is preseribed
should be done, as to what mode of taking an oath is hinding
on his conscience. What is his oath?  And he declares that it
is binding if made on the Hebrew Scriptures, or the Koran, or
touching the Brahmin’s foot and the Brahmin touching his
hand, or with uplifted hand as the case may be, then if he
swears falsely he may be estopped from saying that the oath
was not a binding oath. 1 think that would probably be held,
but there is no estoppel, no election when a witness silently takes
an oath in an unusual and irregular way, altogether at the
instance of the administrator and when he has not had the
opportunity of being sworn in the usual and proper way. There
is no duty cast on him to speak, he may not know that the
unusual way is irregular, the tribunal must see to that, it is
the tribunal’s act, he is not misleading the tribunal. That com
ment applies to the two cases in Hlinois relied upon by the
Crown, namely, Gl v. Caldwell, 1 11 53, and MeKinney v.
The People, T 111 540, The statute in that case was as follows
Whenever any person shall be required to take an outh on any lawful
ocension and such person shall declare that he hus conseientious scruples

aubout the present mo

of administering the oath by laying his hand on

and kissing the Gospels, it shall be lawful for any person empowered to
wdminister the onth to administer it in the following form, to wit: The
I

and shall not be compelled to lay the hand on, or kiss the Gospels, And,

rson swearing shall with his hand uplifted, swear by the ever living God,

onths 5o administered, shall be equally effectual, and shall subject such per-

son to the like pains and penalties for wilful and corrupt perjury ns oaths

administered in the usual form.
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They were not perjury cases, but arose, one out of an action
of slander imputing perjury, the other upon the objections to
the validity of the testimony. It was in effect held, although
there was no inquiry by the Judge, that it would be presumed
where the oath was administered in that form, namely the up-
lifted hand, ete., that the person taking it eleeted that it should
be so administered and it was not necessary that an opportunity
to be sworn in the usual manner should have been offered
to him.

But there are cases from the British Courts bearing on this
matter. If estoppel would prevail in such a case where there
is no declaration, but mere silence, there would be an estoppel
when a witness gives his testimony by affirming instead of tak-
ing an oath without the qualifications or formalities necessary
for that substitution, and we know that such testimony would
not be evidence at all, and I think that perjury could not be
maintained if it was false. The words in both statutes are in
effect the same. For that I cite The Queen v, Moore, 8 Times
L.R. 287, 61 L.J.M.C. 80. It is a deeision in the Cou:t of Crown
cases reserved of four English Judges and I think it is at
variance with the Illinois cases. It was a case of two Indian
witnesses giving evidence on a trial in England for larceny,
one was a Sikh, neither was a Mohammedan; the officer ten-
dered a Bible, which was deelined, then a Koran, which was also
declined; in each case he then permitted them to affirm. It
appeared in eross-examination that the witnesses had no objec-
tion to be sworn, that they had a religious belief and had no
religions objection to an oath. No objection was taken until
after the verdiet was given. It was held by the Judge at the
trial, that as the witnesses had been offered the Bible and the
Koran for the purpose of being sworn they had elected to take
the benefit of the first section of the Oaths Aect, 1888, and that
it was unnecessary to put any specific questions to them as to
whether they had an objection to be sworn or that they had
no religious belief or that the taking of an oath was contrary
to their belief. He reserved a case and the four Judges held
that the Judge was wrong in receiving the evidence, as

Before he allowed the witness to make an affirmation it was his duty
to ascertain the grounds of objection which the witnesses had to taking an
onth and the grounds upon which they elected and were prepared to tal

a solemn affirmation instead of an onth,

The conviction was therefore quashed. This case was fol-
lowed in Rex v. Deakin, 19 Can, Cr, Cas. 62 (B.C.). The wit-
ness on being offered the Bible to take the oath in the usual
form said “‘I affirm’’ and he did affirm.  On eross-examination
he was asked for his objection to taking an oath on the Bible,
he answered, **1 believe it is optional with the Court’’ and “'|
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12 D.LR.] Rex v. Curry,
consider that that is a private matter of my own discretion.””
He was not asked whether he had conscientious seruples against
the taking of an oath on the Seriptures.

Macdonald, C.J., said during the argument, ‘It was the
duty of the trial Judge to ascertain.”” and in giving judgment
he said, ‘A proper foundation was not laid to permit the wit-
ness Ellison to affirm,”” and he thought there was no real dis-
tinetion between the Criminal Evidence Act of Canada (sec.
14) and the English Oaths Act. There was a new trial ordered.

I think it was just as necessary for the Judge in the Illinois
cases under the Illinois statute to elicit from the witness his
qualifications to take an oath in the mode permitted in the statute
in order that the witnesses might be properly qualified to tes-
tify, as it was to ascertain the qualifications in these two cases
to permit the witness to affirm. I also think that i¥ it was neces-
sary for the Judge to see to the qualifications under these

statutory provisions, it was also necessary under the common law
decisions that the tribunal should see to the qualification and
take a declaration thereto before dispensing with the use of the
Gospels. ‘A person in Court is not in a position to question
everything that affeets him. If submitting in silence is going
to estop him, there will be estoppel whatever form of oath is
tendered and taken or if there is no oath at all. I also cite
the case of Nash v. Ali Khan, 8 T.L.R. 444, where it appears
Denman, J., followed Rer v. Moore, 8 T.L.R. 287. In The
King v. Lee Tuck, 19 Can, Cr. Cas. 471 (Alberta), it was held

that a Chinaman cannot be convicted of perjury when presented

as a4 witness in the ease in which false testimony was alleged to
have been given, in response to a question from the clerk of
the Court the accused stated that he was a Christian and that
he desired to be sworn on the Bible, but under the direction of
the trial Judge, without further inquiry or any assent on the
part of the Chinaman, the clerk administered the Chinese oath
by burning paper, as under such cireumstances no binding
oath was administered. This appears from the evidence on the
perjury trial of the officer of the Court below:

Q. Were they asked by anyone what form of oath was most binding
on their conscience! A. No.

Q. Did you get any opportunity to do that? A, No, 1 said, ‘“Are yon
““Yes."'

rs that ench witness was directed to write his name on a piece of

a Christian, and do you swear by the Bible?'’ and the)

(It ap

paper burn it.) The exact words I used were, ‘‘You swear, that as
this paper burns, so may your soul hurn in hell if you do not tell the truth

at the hearing of these appeals or this uppeal, at each appeal.’’

Beck, J., cited in part from Afcheson v. Everitt, 1 Cowp.
382, and Miller v. Salomans, 7 Ex. 535, the passages which I
have cited, and he said, p. 473:—
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The Judge of the Distriet Court before whom the proceedings oceurred,
at which it is alleged perjury was committed, was, therefore, not only com-
petent, but it was his duty, the question having been raised, to inquire and
determine what was the form of oath most binding upon the conscience of
the prisoner, then witness in the proceedings before him.

And Stuart, J., p. 476:—

It is clear also from the evidence before us, that the accused, being in
strange surroundings in what is to them a foreign country, simply did as
they were told by the Judge, who was in control. In my opinion they
should not, in such ecircumstances, be taken to have assented to the admin-
istration to them of the oath in the Chinese form. But there is no sugges
tion in the material before us, that the Distriet Court Judge made any
inquiry at all. The result is that I think the Chief Justice should have
told the jury that the accused were not upon oath when they gave the
testimony complained of and so directed the jury to acquit.

An additional ground here for holding that there would be
no estoppel by silence is that it is optional under this Act (we
have not the commission of this commissioner in evidence)
whether the evidence is to be on oath or not, and surely a wit-
ness is not obliged to find out a fact like that hefore he gives
his evidence and put the tribunal right.

No English case decides that swearing on the Gospel may
be dispensed with in the case of an ordinary Christian who
makes no objection to that ceremony, or that there may be a
conviction for perjury in such a case when the Gospels have
not been used. The inferences and dicta are the other way.
Take a case 1 have already cited of Robley v. Langton, 2 Keble
314, Why did Windham, a member of the Court, deal with the
use of a Psalm book, why say no book at all is required? And why,
in the cases of the Hebrews, did they not put the cases on the
short ground that no book at all was required instead of the
one which was used, viz., that the Old Testament was the He-
brews’ Evangelists? And why take the trouble to hold that the
Book of Common Prayer would suffice because it contained the
Gospels and the Roman Catholic prayer book would not suffice
because it did not contain the Gospels, for there is a case on
this?

In Doherty v. Doherty, 8 Irish Equity Reports 379, when
depositions had been taken in Chancery, some of the witnesses
it was claimed had not given their testimony under the sanction
of a legal oath, they having been sworn upon a Roman Catholie
Prayer Book which did not contain the Holy Evangelists. ['he
Master of the Rolls, after argument, set aside the depositions
as being a nullity,

In Rabey v. Birch, 72 J.P. 106, before the Act of 1909 was
passed, a doctor, called as a witness in a County Court in
England, declined to be sworn on the copy of the New Testament
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in Court, or to take the oath in the Scotch form, but produced
a copy of a New Testament of his own, The County Court
Judge refused to allow this, and his evidence was not taken
On the appeal before Phillimore and Walton, J.J., from the non-
suit, Phillimore, J., said :—

In this case it may be that the County Court Judge would have been
wiser to look at the book produced to see that it was a testament. I am,
however, of opinion that the County Court Judge could have compelled the
witness to be sworn by exercising his powers as to contempt of Court
For the purpose of this appeal we shall bear in mind what it is alleged in
the plaintiff 's affidavit the doctor was prepared to state in his evidence

I refer also to the case of Rex v. McCarther, 1 Peake, 3rd
ed., 211, 33 Geo, III. This was an indictment for perjury, ete.
The indictment stated that the defendant was sworn upon the
Holy Gospels of God. It was proved that the defendant was
first sworn on the Testament in the usual form but the Solicitor-
General, understanding that the defendant was a member of
the Kirk of Secotland, desired he might be sworn by holding up
his hand, and the oath was so administered. Garrow, the coun-
sel, objected that this was a fatal variance. The indictment
should have stated that he was sworn by holding up his hand,
for though he was first sworn in the usual way, it was not under
the sanction of that oath he gave his evidence and therefore
he could not be indicted for perjury on that oath. Lord Ken-
yon observed that the indictment would have been sufficiently
certain if it had only stated the defendant to have been in due
manner sworn.

If the defendant had only been sworn according to the form of Secot
land, this would have been a good objection, but as in the present case
the defendant had suffered himself to be sworn in the usual way (that is,
on the Gospels), without objeetion on his part, he would not suffer him,

by useting the hypoerite, to eseape punishment

The defendant was convicted. Iere we have Lord Kenyon
to the effect that the prisoner would have hal a good objection
if there had been no oath administered exce).! the one in which
the swearing was with uplifted hand, which shews that he con-
sidered it a variance in a material matter, and it would not
have been a material matter if the use of the Gospels was not
Ill'l'v'.\'ﬂllr.\'»

It has been held in Sells v. Hoare, 3 B & B. 232, a Hebrew
witness, having been sworn in the way a Christian is usually
sworn (he gave a false name to escape detection as a Hebrew
that its efficacy cannot be called in question afterwards; the
presumption was that he was a Christian. The reason is, that
that form (the other qualifications existing) is the usual form
and is always sufficient if the witness takes it and the counsel
and Judge are satisfied with it and it is always sufficient if he
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comes to be tried for perjury in giving the evidence. But the
fallacy in this case consists in assuming that because in excep-
tional cases already mentioned, the common law from necessity
established that the use of the Gospels might be dispensed with
and another form substituted for each exception, and for which
a rule was established covering all cases, therefore it may be
dispensed with altogether,

It is suggested now, 1 suppose to displace the application of
es cited, that there may be a distinetion, that although the
testimony of a witness may be invalid and a verdict of convie-
tion set aside for want of a proper oath (of course the common
law as Omychund v. Barker, Willes Rep. 538, shews, requires tes-
timony in Court to be on oath), and yet the witness may be pun-
ishable for perjury notwithstanding, that is saying an oath in one
case and not in the other, One would like, at least, a conerete in-
stance of such a situation before discussing it. Generally, when
the invalidity of testimony has been discussed for irregularity
in the administration of the oath, reference has been made by
the Judges to the test whether an indietment for perjury could
be sustained if it was false, 1f the witness has spoken under
that sanction and exposed himself to the imposition of the
penalties for perjury, the testimony is valid against everyone,
and is so, even in a case where the oath, though irregular, the
witness is nevertheless estopped from saying otherwise,

But the Illinois cases were not perjury cases. Surely they
can be answered by ecases in British Courts which were not
perjury cases. If there are exceptional cases in which there
may be an oath for perjury without an oath sufficient to make
testimony valid the inquiry still remains, is this case within
that category !

I am dealing with a case where an unusual form of admin-
istration was adopted by the tribunal. Suppose, as has hap-
pened in England, that a witness has gone into the box with-
out being sworn. It is very likely to happen there or here un-
less the officer is attentive, where a number of witnesses are
called in reply, some of whom have been already sworn and
are not of course sworn again, and some are called for the first
time, and he is examined and makes false statements in the box.
I say with some confidence that he cannot be convieted of per-
jury. He is indicted, and the Judge calls attention to the fact
that no oath has been proved and the counsel for the Crown
answers, “‘Oh, he is estopped from saying he was not sworn.”
“Why?'" asks the Judge. ‘‘Because he went into the box and
told something false.”” I need not pursue the reasoning. |

think that the law is, no oath, no perjury (I am not dealing
with a case of affirmation); it does not constitute something
else an oath or estop a witness ever after from saying it was
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not an oath because the testimony given in the case was false
The connection is remote. If the statement was as to what form
of oath was binding on his conscience and thus misleading the
Court, that would likely constitute an estoppel. In the other
», while a reprehensible thing to do, and perhaps some kind
of a erime, he is misleading the Court by a statement not an

oath, but it is not perjury. The following is a much stronger
v and not nearly so remote,

In Rex v. Clegg, 19 LLT.N.S, 47, a defendant charged with
keeping a gambling house and ineompetent to be sworn as a

witness, represented himsell as a son of the defendant and had
there®ore been sworn and given evidenee, That evidence was
the subject of an indictment for perjury. At the trial Han
nen, J., said:

The privone fo amd by a trick induees the magistrate to
Lelie thot | not th stmmoned.  Much as | may regret
that the prisoner should es the consequence of this tri still T think
it wos not competent for him to give evidence and that the indietment

There is now a statutory provision which prevents that
happening again, but it shews that misleading the Court and
playing a trick even in Court would not constitute the erime
of perjury by itself. Courts must take care to administer an oath
if they wish the present world’s penalties to follow on false
statements in the witness box, not to say afterward to the de-
fendant, **You should have put the tribunal right.”’ Com-
plaints about the technicalities of the common law are not new
and not servieeable, How many affidavits have been rejected
because perjury could not be sustained if they turned out to
be false?

Also, take the law of Secotland from which the Seoteh oath
comes. This is said, 1 Alison Crim. Law 474:

Certain formulities are required in the administration of oaths, and it
is indispensable that sueh as are fixed by law or custom should have been
observed in the oath which is the subject of an indictment for perjury
Thus, if the oath is not reduced to writing in situations where by law or
custom it should have been done, or if the oath of n witness or party has
rot been read over to him before signing, or if after being read over it
has not been signed either by the deponent or the presiding commissioner

or Judge, or if the

Judge has refused to take down any explanation which

the deponent requested to have added after having it read over, or if the
outh hus been emitted verbally, the panel has modified or explained away

his story, in all these situs

ions the law considers the perjury as not having

been committe In some of them there is not the finished and deliberate

intention to assist a falschood on oath which the law decrees indispen
Ll

¢ to the offence,
I think that the case of Omychund v. Barker, Willes 538
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(1744), establishing what the common law was, and brought
over with the founders of this province, should be followed.

In my opinion the oath was not properly administered, not
having been upon the Gospels nor within the rule for excep-
tional cases and the witness, now the defendant, is not pre-
cluded by the doctrine of estoppel from saying that it was not
properly administered.

I think that for this reason the conviction should be quashed
and the second question answered in the negative.

Russenn, J.:—It is with great diffidence that I venture to
differ from the closely reasoned opinion delivered by my brother
Graham, who has exhausted the learning available on the sub-
ject of our inquiry, and by whose argumentative treatment of
the question I have been almost persuaded to concur in the con-
clusion at which he has arrived. 1 must frankly confess the
intellectual difficulty that I have in resisting his argument, but
the conclusion i¢ one that is so repugnant to my notions of
essential justice that I have felt bound to escape it if there is
any course of reasoning by which I ean justify my dissent.

The question for decision is whether, without subjecting
himself to any risk of punishment for his act, a man can pre-
sent himself as a witness before a duly constituted judicial
tribunal, hold up his hand by way of assenting to the terms
of an oath administered to him in the usual solemn formula,
concluding with the words ““So help me God,”” and then pro-
ceed to make a series of false statements by which the tribunal
is materially misled, and a serious miscarriage of justice is
caused.

The law that governs the question has been embodied in a
code, one section of which, 170, enacts that
perjury is an assertion as to a matter of fact, opinion, ete., made by a
witness in a judicial proceeding as part of his evidence upon oath or aflir-
mation, such assertion being known to such witness to be false and being
intended by him to mislead the Court or jury, or person holding the pro-

ceeding.

The only thing that can be said for the defendant as to this
part of his defence is that he did not give evidence upon oath
because he was not sworn ‘‘upon the Holy Evangelists,”’ no
book having been furnished to him by any officer of the Court
which he could touch with his hand or his lips or which he
could at least gaze upon while the solemn words of the oath
were being pronounced. The statement of such a proposition
has to the modern ear such a far-away, medieval sound that |
am reluctant to assent to it except under the compulsion of
irresistible authority.

But for see. 16 of the Criminal Code (1906) I should have
no hesitation in applying to the definition of the erime of per-
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jury as contained in the Code the obvious and natural meaning
of the words therein used.

The inquiry would not be whether the oath had been ad-
ministered in the usual manner, or even in a regular and lawful
manner, but whether an oath had in fact been taken and false
evidence had been given under its sanction,

It may be, however, that see, 16 of the code obliges us to
apply *‘the principles of the common law,” and not the die-
tionary meaning or the common sense meaning of the words
to the language used in the definition, because that section
enacts in substance that all rules and principles of the common
law which render any circumstances a defence to any charge

shall be applicable to a charge under the code except in so far
as they are inconsistent with its provisions.

I seriously doubt whether this provision was intended to
affect in any way the construction of the terms used in the
definition of the erime. [ think it was rather intended to give
a defendant the benefit of some common law exense or defence
when all the conditions constituting the erime as defined in the
statute were present. And if that is the correct view of the
provision the unly question would be, what did the legislature
intend when it used the words in which it has defined the crime
of perjury?

Addressing one’s self to that question, and observing, by the
way, how many of the old technical rules applicable to the con-
stitution of the erime had been swept away, one would have
little difficulty in coming to the conclusion that the gravamen
of the crime was to be found in the faet that the Court had
been misled by the false statement knowingly made by a person
under oath, and in the present case he would say that whether
regularly sworn or not the defendant was under an oath of
some kind when he misled the Court by his evidence,

It may be, however, that in construing a statute relating to
the criminal law we should be obliged to reject this view and
to read the provision of see. 16 in such a way as to give the
defendant the benefit of the common law definition of perjury.

And it may be a principle of the common law that a witness
can in a Court of justice falsely swear away the property, or
even the life of his fellow-man, and escape punishment for
doing so by proof that he was a Christian, just an ordinary
Christian, and not a Secotch Covenanter, and that an oppor-
tunity had not been afforded of binding his Christian conscience
by kissing a copy of the Holy Evangelists. The contention for
the defendant goes even further, for he need not prove that
he is a Christian. He must be shewn not to have been a Chris-
tian, or, if a Christian, to have been one whose conscience, al-
though it would permit him to falsely swear away the living of
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his neighbour, would be offended by the idolatry of the usual
ceremony, before he can be convieted of perjury for having
misled the Court by his evidence.

Far be it from me to undervalue the importance of any
ceremony which ean add to the solemnity and impressiveness
of the oath administered to the witness. I of course agree that
it is the duty of the Judge to adhere to the time-honoured
formulas and ritual and not allow them to be departed from
except under the conditions well recognized and understood even
before they were embodied in modern English and American
legislation. But I think there is room for a clear and sound
distinetion which is so obvious to my mind that I find it diffieult
to understand how it happens that I am unable to discover
any authority to support it, even if it has never yet been
applied.

If the question were to arise between the Crown and a pris-
oner convieted on the evidence of a witness sworn in the man-
ner in which the defendant in this ease was sworn, there might
be good reason for quashing the eonvietion, or if a verdiet were
found on the evidenee of a witness thus irregularly sworn there
might be good reason for ordering a new trial. It could be
reasonably argued that the prisoner found guilty or the unsue-
cessful party in the eivil suit had a right to the protection which
would be afforded to him by having the witness sworn in the
manner most binding upon his conscience and that this protee-
tion was not secured to him if the accustomed and regular form
was departed from without the proper preliminary question
being asked or answered. But it surely ought to be a different
question altogether when the witness whose statements have mis
led the Court is himself on trial for having borne false witness
against his neighbour. It seems to me the extreme of drollery
that the witness who has consented to be sworn in a particular
manner without objection and whose false statements have in-
flicted injury upon his fellow-man should be allowed to come
before a Court of justice and elaim immunity from punishment
becanse he was not sworn in such a way as to bind his con-
science, for that is exactly what his contention really amounts
to. It is no adequate answer to all this to say that no harm
has been done by the action of the witness in the case sup-
posed, because the eonvietion will be quashed or the verdict set
aside. The mischief has been done, the Court has been misled,
the prisoner has suffered an unjust imprisonment even though
it may have been afterwards adjudged illegal, and in the case
before us 1 assume that the commissioner has reported in ac-
cordance with the testimony which the decision of the County

Court has pronounced to be perjury.

Suppose, for example, that a case should occur in this coun
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try such as The Queen v, Moore, 8 T.L.R., 287, in which th» N.S.
. witness was allowed to affiem without proof of the conditions s.C

precedent to that concession being granted, the convietion would 1013
of course and with propriety be quashed, but wounld that he marmsa
any gool reason why the witness who had thus affirmed shonld Rex
go unpunished if his evidence was false and had misled the .

Court? Surely the fact that he ought not to have been allowed
to affirm, should not afford any defence whatever to the charge
of having misled the Court by his false testimony after he has
solemnly affirmed. Such a decision would seem to me opposed
to the spirit in which Lord Kenyon administered the law in one
of the early cases cited in support of his conclusion by my
learned brother Graham. In Rer v, MeArthur, Peake, 3rd ed.,
1, the objeetion taken on the trial of the prisoner for perjury
was a variance between the charge and the proof, the indict-

CURRY

Russell, J.

ment being that the prisoner had been sworn upon the Holy
Gospel while the proof was that althongh he had been so sworn
he had afterwards been sworn with the uplifted hand and that
it was under this latter oath that he had given his testimony.
Lord Kenyon said that

if the witness had only been sworn by the uplifted hawd, the objection of
variance would have been good, but in the present case, as the witness hud
suffered himself to be sworn in the usual way without objection on his
part, he would not suffer him by aeting the hypoerite to eseape punish
ment

I do not read this as a decision one way or other on the
question whether the common law requires a witness to be
sworn on the Evangelists. The question was merely whether
there was a variance between the evidence and the proof, But
the spirit of this ruling certainly is that a witness should not

be suffered to escape the punishment of perjury where he has
a'lowed himself without objection to be sworn in a particular
way and being so sworn has misled the tribunal by false testi-
mony.

In Mildrone’s Case, Lieach Cr., Cas. 412, the witness did

TS

y not make any objections to being sworn in the usual way, or
’3 allege any conscientious scruple, but merely said that he was

a North Briton and that the usual way of swearing in his coun-
try was not to kiss the book. It was in this case that Mr. Jus-
tice Gould referred to the trial of the rebels at Carlisle in
1745, in which, on reference to the twelve Judges, it was decided
that the witnesses could properly be sworn according to the cere-
mony of their seet without kissing or touching any book. 1 do
not see how this decision or advice of the twelve Judges could
have been given if the presence of a book was necessary to the
validity of the oath at common law. There was no statute to
warrant the departure from the usual and regular form which
was undoubtedly that of kissing the copy of the New Testament.
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Of course it cannot be denied that authority may be found
in the decisions of single Judges and in the dicta of others that
the kissing of the book, or at least some manner of appeal to
the authority of the book by kissing it or touching it or as in
the case of Dr. Owens, of looking upon its open page while pro-
nouncing the words of the oath, is essential to the validity of
the administration. But the whole subject was so fully con-
sidered in the great case of Omychund v. Barker, and the true
rationale of the matter so clearly presented in the judgment of
Willes, J., that I do not feel bound by the opinions expressed
or even by decisions of single Judges which may be opposed to
the spirit in which this great case was decided and to the reason-
ing on which the great Judge who delivered the principal opin-
ion rested his decision. It was not necessary in that case to
decide whether the touching of the book was or was not an
essential part of the valid administration of the oath to a Chris-
tian, The question was whether the depositions of witnesses
professing the Gentro religion and who had been sworn accord-
ing to the ceremonies of their religion could be read in evidence.
In the opinion of Willes, L.C.J., there is a definition of the Latin
word for “‘oath’ by Lord Coke which would be sufficient if it
stood alone to warrant the conclusion that the defendant in this
case was in fact under oath when he gave his testimony before
the commissioner., Chief Justice Willes points out that oaths
were instituted long before Christianity and he quotes Lord
Coke to the effect that juramentum nikil aliquid est quam Deum
in testem vocare, Selden also is quoted to the same effect :—

Whatever the forms are (it) is meant only to call God to witness
to the truth of what is sworn,

The Lord Chief Justice proceeds as follows :—

It is very piain from what 1 have said that the substance of an oath
bas nothing to do with Christianity; only that by the Christian religion we
are put still under greater obligations not to be guilty of perjury; the
forms indeed of an oath have been since varied and have always been dif
ferent in all countries under the different laws, religion and constitution of
those countries, But still the substance is the same, which is that God in
all of them is

lled upon ns a witness to the truth of what we say,

There are s very different forms of oath mentioned in Selden, vol
2, p. 470, but whatever the forms are, he says that it is meant only to call
God to witness to the truth of what is sworn; sit Deus testis, sit Deus

vindex, or ita te Deus adjuvet, are expressions variously made use of in
Christian countries; and in ours that oath hath frequently been varied, as
ita te Deus adjuvet tactis sacrosanctis Dei evangeliis, ita, ete., sacrosanta
Dei Evangelia, ita, ete., et omnes sancti, And now we keep only these words
n the oath, “‘so help you God,”” and which indeed are the only material
words and which any heathen who believes in God may take as well as a
Christian, The kissing the book here and the touching the Brahmin’s hand
and foot in Caleutta, and many other different forms which are made use
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of in different countries, are no part of the oath, but are only ceremonies
invented to add the greater solemnity to the taking of it and to express the
assent of the party to the oath when he does not repeat the oath itself;
but the swearing in all of them, be the external form what it will, is calling
God Almighty to be a witness,

If the essential part of the oath is the calling of God to
witness the truth of the affirmation about to be made I can see
no reason why the assent of the witness to the formula and his
objection to it may not be as well expressed by holding up his
hand as by kissing or otherwise touching a copy of the Bible.
I am unable to understand this language of Willes, L.C.J., in
any other sense than that of making a clear distinetion between
what is essential to the validity of an oath and the variable
ceremonies which are no necessary part of the oath and which
have differed in different countries and in the same country at
different times. If the essential feature of the oath is the call-
ing of God to witness the truth of the statement or, as the
formula would rather seem to indicate, the imprecation of Divine
wrath and judgment upon the witness in the event of his state-
ment being false, then I see no reason why the presence of the
book is necessary to the validity of the oath now any more than
the touching of the relics which seems to have been a vsual
ceremony in the time of Canute

The declaratory Aect passed after the decision in Omychund
v. Barker does not seem to me to throw any eclear light on the
question. It was of course to make it certain that a person
sworn in the manner detecnined in that case to make the de-
position admissible would be punishable for perjury and it
would be natural and perhaps necessary to use words which
would leave no doubt whatever as to the liability to punishment
for perjury upon an oath so taken. I do not see that the de-
claratory Aect passed under such circumstances can settle the
doubtful question whether he would not be equally punishable
if he had been sworn in the manner in which the witness was
sworn in this case,

The decisions of American Courts are not authority in our
Courts, but it is worthy of remark that the conclusion I have
arrived at is in accordance with those of the Supreme Court of
Illinois as indicated in the cases cited at the argument of Gill
v. Caldwell, 1 11l. 53, and McKinney v. The People, 7 1I1. 540
(2 Gillman). In the latter ease the prisoner who had been eon-
victed on the evidence of a witness who had been sworn by the
uplifted hand without kissing the book and without its having
been shewn that the witness had any conscientious objections
to the kissing of the book was not allowed to avail himself of
this defence because he did not make any objection to the wit-
ness being so sworn. If a person condemned in consequence of
a failure to object to the irregularity is estopped, I should think

r
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that, a fortiori, the witness by whose evidence he has heen con-
vieted should be estopped from saying that he was not under
oath because he was sworn in a manner to which he made no
objecetion,

I would conclude this branch of the argument as I began it
with the sineere expression of the diffidence with which T differ
from the conclusion which Mr, Justice Graham has fortified
with such a wealth of learning and such close and cogent rea-
soning.  But that conclusion savours so strongly to my mind
of mediwval superstition and formalism that it is with a sense
of relief that 1 find myself able to resist it.

As to the other point in the ease reserved, I think there was
corroboration.  The statement of the prisoner under oath was
that he met MeDonald at one place who canvassed him for his
vote and sent him to MePherson to get his pay, that he accord-
ingly went to MePherson, who gave him liquor and money, and
that he then returned to MeDonald, who told him if he would
not vote for MeKenzie to stay home,

I think the learned trial Judge was right in conneeting the
statements together as the narrative of a continuous transaction.
The prisoner himself made the connection. It seems to me
that when hoth of the persons so involved in the transaction
deny ever having seen or spoken to the prisoner each of them
corroborates the other, The fact that the prisoner was a strong
Conservative and, if he is to be believed, had always theretofore
voted but did not vote at this election, would of course tend to
support his statement of the reasons why he did not vote. But
all that was for the trial Judge, who has accepted the evidence
of the witnesses McDonald and McPherson, as he could not very
well help doing when the prisoner did not contradict either of
them at the perjury trial.

Drysparg, J.:—The only question here is whether a proper
and binding oath was taken by the witness. The oath admin-
istered was in the ordinary form whereby the defendant called
God to witness that he was about to speak the truth, It is said
that because the Holy Book was not given the witness or was
not produced before him no legal oath was taken. It comes
rather as a shock to me that a witness can present himself in
Court to testify and aften calling God to witness with uplifted
hand that he is about to speak the truth and nothing else, that
he should, after testifying, be permitted to say that he had not
taken a binding oath, and was not responsible in law for his
utterances on the witness stand.

Although there are cases that follow such a doetrine, I pre-
fer to follow that learned Judge Willes, Lord Chief Justice, in
Omychund v. Barker, 1 Atk. 21, wherein it is expressly stated
and laid down as English law, that although the forms of oaths
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are, and have always been, different in all conntries, according
to the different laws, religion and constitution of those countries,
still the substance is the same, which is, that God in all of them
is called upon as a witness to the truth of what we say, that
we keep only the words “'so help you God”™" and whieh are the
only material words. In that learned judgment it is expressly
stated that the Kissing of the Book, or the touching of the
Brahmin’s hand and foot and other different forms are no part
of the oath, but only ceremonies invented to add solemmity to
the taking, but the swearing in all of them, be the external form
what it will, is calling God Almighty to be a witness, I this
is taken as the true test of an oath in the case before us, we

have it fulfilled, the ceremony attendant upon the administra
tion being the uplifted hand, and for myself, T must decline
to assent to the doetrine, that a witness who comes forward at
an enquiry where oaths are not only permitted, but required
can go throngh a solemn ceremony using the essential elements
of a good oath, and then, after he has been charged with per
jury, be permitted to say he was never sworn

Although there are cases that lead to this conelusion, I am
not aware of any that are binding upon us, and I am not awar
that the
supra, is not good law to-day. In my opinion, it is not only

eading case on the subject, viz., Omychund v. Barker,

good sense, but good law, and I prefer to follow it On the
other point 1
affirm the conviction

agree that there was corroboration I wou'd

The Court being equally divided,
the conviction stood

STRANG v. TOWNSHIP OF ARRAN,

Ontario Supreme Court (Appellate Division), Mulock, C.J Ex., Sutherland
Middleton, and Leiteh, JJ. February 4, 1913,

i Bringes (§ 1—8) DUty 10 ERECT-—ASSUMPTION OF STREET BY TOWN
FOR PURLIC USE, WHAT AMOUNTS 10,

A dedieation, as well as an acceptance and assumption by a town

of a str

ot for public use suflicient to render it liable under sec. 606
of the Ontario Consolidated Municipal Act of 1903, for not
replacing a bridge, is sufliciently shewn notwithstanding that the
bridge was built by and t
original road allow
individual, and the st
continued from the opposite bank, if statute Libour was performed on
the street for a number of years, and the town council on several
oceasions ordered and paid for repairs to the bridge,

mnecting street which was not on an

was laid out to the stream by a private

ot was afterwards, by a duly registered plan

ind the g
publie had free and uninterrupted user of same for over thirty years

Bamoes (§11--13) - INJURY 1O PROPERTY OWNER BY FAILURE OF TOWN
TO REPLACE BRIDGE-—NECESSITY OF NOTICE OF INJURY,
Sub-see. 3 of see. 606 of Consolidated Municipal Aet of Ontario
1903, eh, 10, providing that the failure to give notice to a town
of an aceident due to negligence in Keeping a street or highway in
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repair, does not extend to an action for an injury occasioned an
adjacent property owner by the failure of the town to replace a
bridge after it was swept away.
3. LimrratioNn oF ACTIONS (§ 11 F—130) —ToRT8—RECURRENT INJURIES——
FAILURE TO REBUILD BRIDGE,

On the failure of a town to restore a bridge that had heen swept
away, a new cause of action arises daily in favour of those injured
by such defanlt for which damages may be recovered for three months,
less one day, prior to the time of bringing action, since the period
of limitation preseribed by sec. 606 of the Consolidated Municipal
Act (Ont.), 1903, ch. 19, does not apply to such a case.

4. Damaces (§ 111 K—229)—FAILURE OF TOWN TO RERUILD BRIDGE—INTER-
RUPTION OF MILL BUSINESS—EFFECT OF NONREPAIR OF MILL,
The owner of a mill eannot recover damages for the interruption
of his business by reason of the neglect of a town to replace a
bridge leading to his mill, where, at the time the bridge was swept
away, the mill was out of repair, and it was not shewn when it
was ready to resume operations,

ArreAl by the plaintiffs from the judgment of the Senior
Judge of the County Court of the County of Bruce dismissing
an action brought in that Court by residents of the unincorpor-
ated village of Allenford, in the Township of Arran, against
the Corporation of the Township of Arran, for damages because
of the nonrepair of a highway known as Mill street and failure
to replace a bridge which formerly stood upon Mill street where
it erossed the Sauble river, in the village of Allenford, but which
had been carried away by a freshet.

The plaintiffs alleged that Mill street, with the bridge form-
erly thereon, was the only practical highway to and from their
lands situate on the south side of the river; and that, because
of the nonrepair of the highway and bridge, they had been
damnified.

The defences were, that Mill street, with the bridge thereon,
was laid out by private persons, and never became a publie high-
way; and that, even if it did so become, the defendant corpor-
ation was not liable.

The appeal was allowed.

(. A. Moss, for the plaintiffs, argued that the case of Cum-
mings v. Town of Dundas (1907), 13 O.L.R. 384, which was not
referred to by the learned trial Judge, affirmed the principle of
law on which the plaintiffs rely in the present case. [Murock,
C.J.Ex., referred to Re Township of Pembroke and County of
Renfrew (1910), 21 O.I.R. 366.] The case of Noble v. Muni-
cipality of Turtle Mountain (1905), 15 Man. L.R. 514, was de-
cided under a section of the Manitoba Municipal Aet, similar
to that now in question, and is an authority in the plaintiffs’
favour. Reference was also made to Hislop v. Township of M-
Gillivray (1890), 17 S.C.R. 479, per Gwynne, J., at p. 489;
Halsbury's Laws of England, vol. 16, pp. 151, 159, 160.

D. Robertson, K.C., for the defendant corporation, argued

:
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that all money granted by the corporation was by way of honus
merely, and did not involve the corporation in any such respon-
sibility as was contended for by the plaintiffs. He referred to
Regina v. Hall (1866), 17 C.I, 282, per J. Wilson, J., at p. 286;
Corporation of St. Vincent v. Greenfield (1886), 12 O.R. 297,
affirmed (1887), 15 AR. 567; In re Morton and City of St.
Thomas (1881), 6 A.R. 323; Waldie v. Burlington (1884), 7 O.R.
192, 193, affirmed, sub nom. In ve Waldie and Village of Burling-
ton (1886), 13 A.R. 104, per Osler, J.A., at p. 111, The regis-
tration of a plan does not constitute a dedication. It is sub-
mitted that the judgment of the learned trial Judge is right,
and that no cause of action under see. 606 of the Municipal Aet
is made out. No special damage has been shewn by any of the
plaintiffs.

Moss, in reply, referred to Rushton v. Galley (1910), 21
O.L.R. 135; Madill v. Township of Caledon (1901), 3 O.L.R.
66; Denton on Municipal Negligence (Highways), p. 46.

February 4. The judgment of the Court was delivered by
Murock, C.J. (after a brief statement as above) :—The history
of the matter is as follows:—

The unincorporated village of Allenford is situate on the
south side of the public highway known as the Saugeen and
Owen Sound road, which runs in an easterly and westerly direc-
tion.

On the 27th November, 1868, the then owner of certain lands
on the southerly side of that road caused to be registered in the
registry office a plan shewing a subdivision of his land into
several village lots, with a street called Mill street running
through the same in a southerly direction from the Saugeen
and Owen Sound road to the northerly bank of the Sauble river.
Subsequently, viz., on the 27th January, 1881, the owners of
other property on the southerly side of the river caused to be
registered a further plan shewing a subdivision into village lots
of the land on the southerly side of the river, and shewing Mill
street as extended across the river, and continued southerly
until it intersects a lane running westerly, and the owners of
the land included in this extension of Mill street, by a written
memorandum on the plan, give the land for the continuation of
Mill street as far as the lane. Mill street, as shewn on this
second plan, from the lane northerly across the river, and until
it reaches within a few feet of the Saugeen and Owen Sound
road, is wholly within the township of Arran. ‘‘Somewhere in
the sixties’’ a grist-mill and sav-mill were erected on the east
side of Mill street, south of the river; also a bridge over the
river on the allowance for Mill street where it crosses it,

It may be assumed that the bridge was erected by private
persons—probably the owners of the mill.
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On the lots laid ont by the second plan, and situate on the
south side of the river, have been erected certain residences,
some of which are now occupied, the plaintiffs Hewitson and
Arnott being two of such residents,

The precise date when the bridge was erected does not
appear; but, as the mills were built to serve the publie, who
were in the habit of coming to them from time to time, it may
be assumed that the mills and bridge were erected at about the
same time, The evidence shews that for at least thirty years
the mill was patronised by residents of the townships of Arran,
Amabel, Derby, and Keppel, for such purposes, proceeding by
Mill street and the bridge in question. Throughout the whole
of this period, and down to the present time, the general publie
have enjoyed free and uninterrupted user of this way, vid Mill
street, to and from the south side of the river,

Shortly after its erection, the Township of Arran was urged
to assume the bridge; but, by resolution dated the 26th May,
1871, the council refused to do so. From that time onwards,
until the Tth July, 1883, numerous applications were made to
the township to repair or replace the bridge; but the township,
having been advised by counsel that it was under no legal obli-
gation to do so, always refused.

On the 7th July, 1883, the council, in response to a numer-
ously signed petition, asking assistance to Mr. MeDougall to
build a new bridge in the place of the one referred to, passed
the following resolution: “‘That, in consideration of the large
petition of the ratepayers of the township, asking this council
to assist John MeDougall to ereet a bridge in the village of Allen-
ford, to his mill, this council grant the sum of $200 to assist said
enterprise; provided the Township of Amabel give a like sum,
and without any intention on the part of this council of assuming
any responsibility in conneetion with said bridge, or any lia-
bility as to its maintenance hereafter.”’

It was admitted during the argument that the couneil con-
tributed the $200, in the terms of this resolution.

On the 22nd Octob r, 1894, the council passed a resolution
that the bridge be put in proper repair, and authorising the
Reeve to have it put in proper repaid. Aeccordingly, the Reeve
employed persons to do the work, which was earried on under
his instructions, and, when completed, he so reported to the
couneil, which paid the bills for the work.

On the 10th June, 1899, the council passed the following
resolution: ‘‘That the Reeve be appointed to assist in the re
pairing of the Allenford bridge to the amount of $75."
On the same day, the counecil instructed the clerk to procure
a registered plan of the Arran portion of the village of Allen-
ford; and, should the plan shew that the road or street upon
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which the present bridge crosses the Sauble river is in said
registered plan, the Reeve is to let a contract for repairing the
same,

On the 15th August, 1899, the Reeve and Councillor Cor-
bitt were appointed to let a contract “‘on 15th side road, con-
cession 12, and opposite lot 10, conecession 12, and repairing
Allenford  bridge.””  Thus anthorised. the Reeve posted
up notices, signed by himself as Reeve, inviting ten-
ders for the work, consisting of lengthening the bridge
and doing filling at ome end, and let the contract to
one William Craig, who performed the work. When
finished, the Reeve inspeeted it, veported it to couneil as duly
completed, and on the 10th November, 1899, by order of coun-
eil, Craig was paid %145, the contract-price for the work; and
also a further sum for repairing the northerly approach to the
bridge.

On the 9th June, 1906, the council instructed the Reeve
and clerk to solieit from the county couneil a grant for the
huilding of a new bridge; but the Reeve subsequently informed
the couneil that he had not done so, as he considered the bridge
a private bridge; and the eouneil approved this view and passed
a resolution disclaiming liability,

On the 11th August, 1906, eertain persons waited on the
council with reference to the bridge, but the council then as-
sumed the attitude that the township was not interested in it.

On the 14th September, 1907, the eouncil granted § to Mr,
Murphy to help him to repair the bridge, but without any in
tention of assuming responsibility.

On the 14th November, 1908, in response to the request of
Messrs. Murphy and Strang for assistance towards repaiwing the
bridge, the couneil, whilst disclaiming any legal responsibility
for it, voted a sum of %25 to assist them in the work.

For the past twenty-three years, work supposed to be statute
labour has heen performed continuously on Mill street, on both
sides of the river. Except as to the years 1907, 1908, and 1909,
no instructions appear to have been given by the eouncil to path-
masters where to perform statute labour in the township, the
matter being

ipparently left in the diseretion of those officials,
and the locality where such statute labour has each year been
done. But it appears from the evidence that some pathmasters
caused statute labour to be performed on Mill street, on bhoth
sides of the bridge. Hewitson says that he was pathmaster for
two years (1904-1905 -and 1907), and that he caused statute
labour during those years to be performed on Mill street. Frank
Arnott says that six years ago last March he purchased his pro-
perty, situate on the south side of the river, at Allenford; and
that during each of those years, except one, statute labour was
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performed on Mill street. That six years ago (th-t would be
in 1906) he was pathmaster and did statute labour on both
sides of the road, beginning on Mill street, on each side of the
bridge. R. H. Murray swore that at least four pathmasters had
caused statute labour to be performed on Mill street, on both
sides of the river, including work around the bridge. Accord-
ing to the evidence of R. T. Potts, clerk of the township until
1907, no instructions were given pathmasters where to perform
statute labour; but it appeared that the pathmaster for 1907
was instructed to have the work done on the gravel road, and that
the same instructions were given for the years 1908 and 1909,

On the facts disclosed in this evidence, one question to be
determined is, whether Mill street, including the bridge, is a
highway under the jurisdiction of the defendant corporation,
and which it is bound to keep in repair. It was not an original
road allowance, but was laid out by private individuals; and,
before the corporation ean be liable under see. 606 of the Con-
solidated Municipal Aet, 1903, it must appear that Mill street
was ‘‘established by by-law of the corporation, or otherwise
assumed for public user,”” as provided by see. 607 of the Act.
The question of dedication is one of fact. The registration of
the plans shewing Mill street; the specific reference on the plan
of the 27th June, 1881, providing for its continuance southerly to
the lane; the sale of lands according to these plans; the unin-
terrupted user of Mill street by the general publie as a highway
since the year 1868; and the performance of statute labour on
it over a considerable number of years: constitute unmistakably
an offer of dedication. And the action of the council in the
years 1894 and 1899, in voting money for the repair of the
bridge, in causing those repairs to be done, and in paying there-
for, are, I think, referable to one thing only, viz., acceptance of
the offer of dedication, and constitute an assumption of the
bridge and street for public user by the defendant eorporation
within the meaning of see. 607 : Hubert v. Township of Yarmouth
(1889), 18 O.R. 458; Holland v. Township of York (1904), 7
O.L.R. 533.

Accordingly, the township is bound to keep that portion of
Mill street within its limits, and the bridge, in reasonable re-
pair. For the purposes of this case, it may be assumed to be
the law that, except for see. 606, a municipality is not liable in
damages because of the nonrepair of a public road; but the
learned trial Judge held that, because the plaintiffs had not
complied with the requirements of sub-sec. 3 of see. 606, they
were not entitled to maintain this action.

With all respeet, I do not find myself able to accept his in-
terpretation of the section. Sub-section 1 of see. 606 comes
down to us from the Consolidated Statutes of Upper Canada. At
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that time the various sub-sections of sec. 606 formed no part of
the statute-law ; and, as the section thus originally stood, a muni-
cipality was ‘‘civilly responsible for all damages sustained hy
any person by reason of such default’’ (failure to keep in re-
pair), ‘*but the action must be bronght within three months after
the damages have been sustained.”’

The scope of the section was not limited to damages to the
person, or to damages arising from some accident, but included
any cause of action resulting from the municipality’s default.
The same language is found in sub-see. 1 of see. 606; but it is
contended that the addition of sub-sec. 3 limits sub-sec. 1 to an
““accident case;’’ and this contention is based on the words of
sub-sec. 3: ‘*No action shall be brought to enforee a claim for
damages under this section unless notice in writing of the acei-
dent,”’ ete., has been given.

In passing sub-sec. 3, the Legislature was not dealing with
sub-sec. 1, but was considering accident cases only, and was en-
deavouring to provide for a municipality being given prompt
notice of the accident; evidently with a view to its having the
opportunity of investigating the attendant circumstances before
they had become dimmed by the lapse of time. In order to
secure the giving of such notice, the Legislature enacted that
failure to give it might, in that class of case, bar the claim for
damages. But sub-sec. 1 includes damages to property not the
result of accident: Cummings v. Town of Dundas, 13 O.L.R
384; and the Legislature has not pretended to amend that see-
tion.” It is not to be inferred that the Legislature intended in a
very important respect to alter a state of the law by depriving
persons of a cause of action growing out of (say, by way of
illustration) damage to property or business, by the indireet
method of apparently dealing with the subjeet of causes of action
arising out of accident merely; and, where the cause of action,
as in the present case, is of that nature, the requirements of sub-
sec. 3, as to notice, do not apply.

I, therefore, am of opinion that the scope of sub-see. 1 has
not been limited by sub-se and, the present cause of action
not being an ‘‘accident’ case, notice is not necessary. In other
words, sub-sec. 3 does not apply.

The facts of this case shew continuing damage. The plain-
tiffs’ grievance is not that they were injured by the aceident of
the bridge being swept away, but because of its non-restoration.
Each day, so long as the condition of nonrepair continues, the
plaintiffs have a new cause of action, and they are entitled to
recover three months’, less one day’s, damages prior to action
begun. As to the amount of damages: the plaintiff Strang’s
mill was out of repair when the bridge was carried away, and
it is not shewn when it was repaired; and, therefore, he is not
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entitled to damages for interruption o his milling business;
but, as access to his property was cut of', he is entitled to dam-
ages for the inconvenience thus occasioned. Further, it is prob-
able that he was somewhat inconvenienced in the work of re-
pairing the mill, by reason of the absence of the bridge, and I
would allow him the sum of $75 damages.

Hewitson, who resides at the south side of the river, is en-
titled to reasonable damages, and I would fix the same at $25,
which appears to me a proper sum.

Arnott shews no special damage, but is entitled to nominal
damages, say $5.

As to the costs of this action, the defendant corporation
denied liability, and the plaintiffs were, therefore, justified in
bringing suit at the earliest moment, without giving, as they
otherwise should have done, a reasonable time within which to
allow the defendant an opportunity to restore the bridge.

Under the circumstances, the plaintiffs are entitled to the
costs of the action, on the County Court scale; and to the costs
of this appeal.

Appeal allowed,

CANADIAN FREIGHT ASSOCIATION v, CADWELL SAND & GRAVEL
Co.

(File No. 18391.)

Board of Railiway Commissioners, March £

, 1013,

1. Carriers (§ 1V ~—REASONARLENESS OF TOLLS Presvsprion
INCREASE—ONUS  ON  CARRIERS—VOLUME OF TRAFFIC—CIANGED
CONDITIONS—COST OF OPERATION,

A toll established in the first instance by a earrier of its own
volition, having remained some time in foree, is presumptively rea

somable, and the onus is on the earrier to shew, with reasonable con
clusiveness, that changed conditions or increased cost of operation
justified an increase.

[Laidlaw Lumber Co. v, Grand Trunk R. Co,, 8 Can, Ry. Cas, 102
at 1045 Wontreal Produce Merchants® Association v and Trunk and
Canadian Pacific R, Cos., 9 Can. R, Cas, 232, at 238: Canadian Manu
facturers' Association v. Canadian Freight Association (Interswiteh
ing Rates Case), 7 Can, Ry, Cas, 302, at 308, followed; Cadicell Sand
& Gravel Co, v, Canadian Freight  Association, 14 Can, Ry. Cas
172, re-heard and reversed.] 3

Ture facts are fully set out in the judgment of My, Commis
sioner Mills,

I, D. Drake, for the applicant.

C. A, Hayes, for the respondent,

Mareh 25, 1913, Mg, CommissioNer Mines :—On the orig
inal hearing of this complaint, the only matter at issue was the

inereased rate on pressed brick from Bradford, Pennsylvania,

to Windsor, Ontario.
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The deecision as given in the original hearing was based on
the procedure which had been adopted by the Board in respect
of the onus in the matter of reasonableness. In effect, the de-
cision as rendered was a nonsuit so far as the railway was con-
cerned. The Board had li'd down in various decisions that
where a rate which had been for some time in foree was in-

creased, the burden of proving that such inerease was reasonable

was on the railway; it being held that a rate established in the
first instanee by a railway of its own volition was presumptively
reasonable; and that it was incumbent on the railway, if such
initial rate was reasonable, to shew with reasonable conclusive
ness what changed conditions or incerease in cost of operation
justified the advance of the rate. The Board, it is true, had on
various occasions expressed opinions somewhat at variance with
this. In dealing with the question of joint switehing rates in
Toronto, Chief Commissioner Killam used the following words

It does not appear to me that the railway companies are bound to

make an exception in the case Toronto, or that because of their having

thus mutually absorbed these charges for considerable length of time
they must necessarily continue to do so forever. The whole question is
one of reasonableness, and while the continuance of the practice affords

evidence of its reasonableness, it is not conclusive,

Canadian Manufacturers’ Association v. Canadian Freight
Association, 7 Can, Ry. Cas. pp. 307, 308,

The same position was followed by the Board in Laidlaw
Lumber Co. v. Grand Trunk Ry., 8 Can. Ry. Cas. 194, and in
Montreal Produce Merchants Association v. Grand Trunk R.
and Canadian Pacific R. Companies, 9 Can. Ry, Cas, 238,

The railways have continuously urged before the Board that
while there have been increases in general cost of operation,
it is not possible to so analyze these increases so as to shew in
detail how they affeet each particular commodity moved, and
whether each commodity moved participates in the in¢ ed
cost of movement in greater or lesser degree. Undoubtedly the

railways, in common with other portions of the publie, have
felt the effect of the steadily upward movement of the priee
curve, a movement which has been so practically continuous in
one direction that the eurve is now virtually a tangent. In
effect, the deeision in the Pulpwood case is that while the
continnance of the particular rate may raise a presumption of
fact as to the unr ~sonableness of the increased rate, there is
no presumption of law which must be rebutted. In dealing with
an analogous situation, the Supreme Court of the United
States has said:—

Undoubtedly where rates are chang the carrier making the change

must be able to give a good reason therefor; but the mere fact that a
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rate has been raised carries with it no presumption that it was not
rightfully done.

Interstate Commerce Commission v. Chicago Great Western
R. Co., 209 US.R. 118,

The Board had dealt with the onus as to reasonableness in
the Pender group of cases and in the Davy case.

Complaint of James Pender & Co., St. John, N.B., respecting rates on
iron goods from St. John, N.B., to points on the Quebec Central Railway.
File 10720; complaint of the Portland Rolling Mills, Ltd., of St. John,
N.B.,, against the rates charged on bar iron and nails from St. John,
N.B., to Quebec Central Railway points. File 10720.1; complaint of the
Maritime Nail Company, Ltd,, against the rates charged on bar iron and
nails from St. John, N.B, to Quebec Central Railway points. File
10720.2; Davy v. Niagara, St. Catharines & Toronto Ry. Co, 9 Can, Ry.
Cas, 493,

In these cases, the onus being placed on the railway, it was
required that the information as to changed conditions and cost
should be as to the particular commodity on which the rate
inerease had been made.

Now while the onus still remains, the effect of the Board’s
judgment in International Paper Co. v. Grand Trunk, Cana-
dian Pacific and Canadian Northern R, Cos., is that the Board
has a wider diseretion. This judgment in effect sets out that
not particular cost alone or conditions peculiar to that par-
ticular commodity, but all material conditions and costs, in-
cluding therewith comparison of rates, may bhe given such
weight as seems reasonable to the Board. It follows that for
this purpose all tariffs on file with the Board, whether referred
to in the record or not, are part of the record.

The present re-hearing must be dealt with in the line of the
prineiples which the above mentioned case has developed.

In the application for a re-hearing, the railways stated that
while the original application had dealt simply with the ques-
tion of increase of a particular rate, the change in rate was the
outcome of the adoption of a new rate scheme in regard to
bricks, in whiech while there were some upward movements there
were other downward movements, They plead in effect that
the rate situation in respect of the brick movements should be
looked at from the standpoint of the rate scheme, not from the
standpoint of a particular rate.

In the original hearing, much had been made of the deci-
sion in the United States, in which the Interstate Commerce
Commission had directed that identical rates should be given
on fire brick, paving brick, and building brick. This decision is
spoken of in railway circles as meaning that ‘““‘a brick is a
brick.”” It was shewn in the re-hearing that whatever the per-
tinency of this phrase may be as a determining factor in the
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12 D.LR.] Can. Fregur Assy. v, Capwen Co,
reasonableness of rates on brick in the United States, it has no
necessary connection whatever with what has been done in
(fanada by the railways, and that the railways have acted
entirely of their own volition.

The railways having urged that the general effect, not the
effect of a particular rate, should be considered, they were
permitted to file statements shewing the nature of the brick
movement to various representative points, the earnings on
these movements at the new rates, and the earnings on the old
rates. These statements are now before the Board. They cover
movements to Toronto, Oshawa, Hamilton, Midland, London,
Brantford, Windsor, and Guelph, Ont., from points of origin in
the United States. Of these points of origin, eight are located
in Ohio, viz., Nelsonville, Canton, Cleveland, Delaware, Ports-
mouth, Wadsworth, Marietta, and Strasburgh. Six are located
in Pennsylvania, viz., Emery, Lewis Run, Rochester, Bradford,
St. Marys, and Karthaus. Two are located in Kentucky, viz.,
Ashland and Haldeman; and one in Michigan, viz, Detroit.
These returns cover the movements of fire brick, paving brick,
and building brick for a period from June 1st to November
30th, 1912, over the Grand Trunk Railway System, the Michi-
gan Central, the Toronto, Hamilton and Buffalo, and the Can-
adian Pacific Railways. These cover a total movement of 761
cars, sub-divided as follows: Fire brick, 578; building brick,
120; paving brick, 63. The statements presented do not cover
the Wabash and Pere Marquette movements. The Wabash did
not move any ears of brick from the United States to any of the
points mentioned during the period in question, while the Pere
Marquette moved forty-six cars to Chatham and Walkerville,
Six of these were from Detroit, six from Ohio and Kentucky
points, and the remainder from New York and Pennsylvania.
The Pere Marquette figures do not appear to be very material.

An analysis of the summary of carnings for the six months’
period shews a net decrease of revenue, as a result of the ar-
rangement, of $1,988.88, The figures as submitted shewed a de-
crease of $2,122.87. But some portion of the decrease as thus
given is due to the fact that in particular cases there is now a
through rate, where formerly the only rate combination avail-
able was the sum of the locals. This of necessity adds to the per-
centage decrease. Where the old rate was the sum of the locals
this would not be characteristie, as where there was a choice by
another route at a through rate there would not be any consider-
able movement on the sum of the locals. An attempt has been
made in checking the summary to make allowance for this.

The following summary gives the summary detail as to in-
creases and decreases, both in gross amount and per ton:—
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CAN. Fme Brick.

:—(:- Per Cent,

“"I.N';m. Lbs, Decrease  Increase of Total

' movement

G.T.R. e 10,540,907 $1854.18 ...

CaANADIAN
11,814,965 250.04

Freur MR, & lll & ll

ABSOCIATION C PR, .......co0vvvnnnennne 2,435,100 159.83
v
CapweLL . =
SAND & 33,700,972 $2.273.05 ........ 73.8

Graver Co,
Decrease per ton, 13.4c.

Commissioner
B BuiLoixg BRICK.
Per Cent.
Lbs, Decrease  Increase of Total
movemen!
GTR. ... " F205 .90 e
MCR. & TH. & B .o MO .o
RER ssrconrrnee $ VB vicoien annien
7,461,110 Net. $210.86 16.2
Increase per ton, 5.6¢,
PaviNe Brick.
Per Cent.
Lbs, Decrease  Increase of Total
movement
TR crosissversncocssesin SAOLIO0 B BB sosieess snwseres
MOR & TH, & B £43.50 .
C.P.R. 65.79 .....
4,526,300 Net...  $74.31 9.8

Increase per ton, 3.2¢.

The figures of the importations of brick into Canada during

the year 1912 via Detroit, Port Huron, Black Rock, and Sus.

Bridge, a ted to 83,281,085 bricks, valued at #1.

00609] 00, The returns as given for the six months’ period

deal with 45,778,382 pounds weight of brick. As the United

States customs returns are for quantity, not for weight, no
percentage comparison can be made.

The total movement of brick to Windsor during the six
months’ period was 79 cars, made up as follows: Paving hrick,
2; building brick, 67; fire brick, 10. A further analysis shows
that the building brick, which is the gravamen of the Cadwell
Company’s complaint, is sub-divided as to ear movement and
sources of supply as follows: Detroit, 21; Ohio, 25; Pennsyl-
vania, 21,

There are two points in the application of the Cadwell Sand
& Gravel Company: (1) the inerease of rate to Windsor is
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12 D.LR.] Cax, Freigur Assy, v, Capwers Co,

unjustified; (2) Windsor should have the same rate as Detroit,
viz., $1.60. The $1.60 rate is fixed by the commereial w)lll]n-li-
tion of the Ohio brick plants, which are a shorter distance from
Detroit than are the Pennsylvania plants. Under these condi-
tions of trade competition, the rate from the Ohio fields fixes the
maximum which brick from the Pennsylvania ficld can pay.
It holds down the Pennsylvania-Detroit rate below the point
wlich it might fairly be expected to pay on mileage. The $1.60
rate being concerned with the condition of market competition
at Detroit, which does not exist at Windsor, therefore does not
afford a measure of the Windsor rate.

The rate to Windsor remains to be considered.

A summary of the six months’ statistics already referred to
may be put in condensed form in the following table :—

tailway Kind of Average Average
Brick Weight Earnings
per Car per Car
Lbs.

C.P.R. Paving 63,153 & 83.85
" Building. 63,043 50.82
= Fire 62,438 .20
MCR. & TH. & B, Paving 83.37
- s ”» Building #4550
Fire 0 81
G.T.R. Paving 112.12

o Building. 5
Fire 07.87

It will be noted that in general the building brick, ineluded
in which is pressed brick, loads to a lighter weight per car than
the other kinds of brick, and returns smaller carnings per car.
I'he weights and earnings on the building brick movements to
Windsor shew variations in point of weight and point of earn-
ings as between the different lines :—

Railway Average Weight Average Earnings
per Car per Car
Lbs.
C.P.R. ‘ . . § $67.96
MCR, & TH. & B. 12833 $1.83
GTR. .... R 61,983 55.39

There is no movement of building brick by the C.P.R. to
Windsor during the six months’ period from Pennsylvania
points taking the Bradford rate, viz. $2.00. For the G.T.R.
and the M.C.R. and T.H. & B., the following detail may be ex-
tracted :—
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Railway Ex Cars Loaded Weight
Lbs,
G.T.R. Rochester, Pa... 1 55,000
g Lewis Run, Pa, 15 858,300
Bradford, Pa. e 143,000

|

18 1,066,300
MR, & TIL & B, Emery, Pa 86,000
M.CLR. & T.H. & B, Lewis Run, Pa. 42,500

128,500

|l =l

This gives an average loaded weight from these points via the
GLT.R. of 58,683 Ibs. and via the M.C.R. & T.II. & B. of 42,833
Ibs. The weight via the G.T.R., which equals 29.3 tons per car,
may be taken in order to measure the earnings. The average
receipts at $2.00 per ton work out $58.68 per car. Out of the
#$2.00 rate from Bradford to Windsor, the Grand Trunk receives
$1.20 per ton, or $35.34 per car. The distance from Buffalo to
Windsor, on which the Grand Trunk earns $1.20 is 230 miles
that is to say, on this haul its earnings per car mile are 15 3-10
cents, Under the old proportional of 88 cents per ton, the
Grand Trunk earned .386 cents per ton mile. Under the new
proportional of $1.20, it would earn .521 cents per ton mile.

Comparison with other rates is of interest. The rate from
Bridgeburg to Windsor, a distance some 5 miles shorter than
from Buffalo to Windsor, is on the standard 10th class, 10 cents
per 100 1bs, weight, which works out 1.03 cents per ton mile.
The special town tariff 10th class is 11 eents per 100 lbs., which
works out 982 cents per ton mile. The special mileage brick
tarifl is 9% cents per 100 lbs,, which works out .848 cents per ton
mile, Under the brick tariffs which are being considered, the
rate from Black Rock to Montreal, via Grand Trunk, is $2.05,
or a ton mile rate of 473. To Ottawa, via M.C.R, & T.lL. & B,,
and C.P’.R., there is the same rate, the ton mile rate working out
0923, To St John, N.B,, via M.C.R, and T.II. & B., and the
C.P.R., the rate is $4.80 per ton. The distance is 905 miles and
the ton mile rate is .5303 cents. Comparison may also be made
with the rate on pressed brick from Toronto to Ottawa and
Montreal. The rate is blanketed to both points at $1.80. Ottawa
is a distance of 256 miles and Montreal 384, The ton mile rate
works out .703 and .54 cents.

It has been submitted in evidence before the Board in the
matter of rates on quarried stone that one-half cent per ton mile
is the lowest rate on that commodity.

Doolittle & Wilcox v. Grand Trunk and Canadian Pacific Ry.
Cos., 8 Can. Ry. Cas. 10, at p. 12 (Stone Quarry Rates Case).
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12 D.LR.] Can, Frewgur Assy, v, Caowenn Co,

Stone is a ienth-class commodity. It was at the same time
submitted by the applicants that the rate should be made up of
this one-half cent per ton mile for movement expenses plus a
terminal charge gf 25 cents per ton on the shorter hauls and a
lesser terminal charge on the longer hauls. It was held in this
case that this procedure was defeetive in that it did not recog-
nize that terminal cost entered both into the loading on the cars
and the unloading therefrom. Computations which have been
made in the United States place average terminal costs for load-
ing and unloading at 25 cents per ton at each end of the line.
This was the figure of transhipment cost on large movements of
grain at Depot Harbour on the Parry Sound Railway. If brick
were given a ton mile rate of one-half eent, plus a terminal
charge of 25 cents per ton at each end of the rouie, the Brad-
ford-Windsor rate would be $1.55 plus 50 ecnts, or $2.05 per ton.

Reference has been made to the speeial mileage brick tariff
from Bridgeburg to Windsor. In the absence of evidenee as to
there being an actual movement over the whole of this distanee
on this tariff, a comparison may be made with a low grade com-
modity which does move. Brick and coal are both tenth-class
in the Canadian Classification, and usually move on commodity
rates. Pressed brick from Bradford averages 6 Ihs. per brick.
This brick, which sells at from $22 to $26 per 1000, is, therefore,
worth from $7.33 to $8.66 per ton. Bituminous coal is of lower
value than the pressed brick in question.

From Buffalo to Windsor, the rate on hituminous coal per
net ton is $1.00 and on the anthracite 90 cents, which figures ont
ton mile rates of 434 cents and 391 per ton mile. The following
table puts the ton mile earnings in summary form

Brick, old proportional of SSe. 386, per ton mile

Coal, bituminous Ao, 0w w
Coal, anthracite 30le
Brick, new proportional of §1.20 521

The earnings per car mile on brick have been given. Coal
moves in 50-ton ecars giving carnings per car from Buffalo to
Windsor as follows: Bituminous coal, $50.00; anthracite, $£45.00,
Put in summary form, the car mile earnings are as follows

Coal, bituminous 20.15¢. per ear mile
Coal, anthracite 17 4e . -
lrick (new proportional) 15,5

It is to be recognized that the volume moving is a factor in
the determination of the rate. The statistical returns published
by the Department of Railways and Canals bulk cement, brick,
and lime; and so it is impossible to make any exact comparison
of the total brick movement with the total coal movement. Sub
jeet to this modification, the tonnage movement over the Grand
Trunk for the year ending June 30th, 1912, was as follows:

CAN.
I:.\:. (\7.m‘
1013

CaxapiaN
Freonr
ASSOCIATION
r
CapweLL
NAND &
Graver Co

Com, Mills,




56 DoMiNioN Law Reporrs, |12 D.LR. 12 D)
Coal, anthracite 2,047,314 tons Th
Coal, bituminous 2440302 ¢ ",
Cement, brick, and lime ae ok 808,242 “ 'I._'
CANADIAN After due consideration of the new rate system on brick, as :
AI;"IM” tested by the figures which have been analyzed, and also after Th
SOCIATIO é g . g o . :
- o, consideration of the different sources from which the brick
Caowerr,  moves into Canada, and the earnings thereon per car mile and PE
‘,:‘:“\;f" ‘:A“ per ton mile, 1 am of opinion that rates as charged are not un- father
© " reasonable, to hin
g - = Mol 1 oecurr
Chie Tue CHIERP ' .
. .. . Tue Cuier CommissioNer and ComissioNers MoLEAN anc attem)
Com, McLean,  (FOODEVE coneurred. ! by th
Com. Goodeve Order accordingly. - I'."‘-"“‘
@ man
Th
MAN. SCHWARTZ v. WINNIPEG ELECTRIC R. CO. "-F‘"“:;
- (3)
0. A, Manitoba Court of Appeal, Howell, l'..l.,llv., Perdue, and Haggart, JJ.A. 4)
April 14, 1913, :
1013 (5 tl
- I. NEGLIGENCE (§ 11 B 1—88) —CONTRIBUTORY NEGLIGENCE OF CHILDREN-— .
April 14 STREET CAR—PRESUMED JUVENILE DISCRETION, stoppi
A boy of eight and one-half years, possessing the ordinary intelli- l'r“.,"
gence of a child of that age, will be presumed to know enough to get i calfe,
out of the way of a moving street car if he saw it coming. they |
[See Annotation to Hargrave v. Hart, 9 D.L.R. 521, on Contributory 'l'h-"l'--
Negligence of Child injured while crossing highway.] the ju
e
2, Evipexce (§ NI D—044) —CONTRIBUTORY NEGLIGENCE OF CHILD \n 0
MISSIBILITY OF THE CHILD'S EVIDENCE—OATH—UNSWORN  EVID- L
ENCE. the oc
In an action to recover for the alleged negligence of a railway com was ¢
pany in running over a child eight and one-half years of age, where 4 charg
the testimony of the witnesses fails to bring out a material point as »
to the question of the contributory negligence of the child (ex. gr., why accoul
he failed to observe the approach of the car) it is error on the part k of eo
of the trial judge not to permit the child to testify either under oath n Tavlo
or in the form of unsworn evidence received under the provisions of .
sec. 30 of the Evidence Act, RSM. 1002, ch. 57, where it appears man,
that the child understood the duty of telling the truth, shewit
3. Davaces (§ 1T 1100 ) —PERSONAL INJURIES—RECOVERY BY INFANT g ligene
~—INCOMB—ACCIDENTS OF LIFE of the
In awarding damages for injuries sustained by a child eight and one that
half years old by reason of a collision with a street railway ear, his
wher the childs right arm had to be amputated below the 1S ac
the jury ought not to give the plaintiff such a sum as, if investe agaimi
would produce the full amount of income which he might be expected ing th
to earn if he had not been injured, but they should take into account i
the accidents of life and other matters, and give to the plaintiff what If
they consider, under all the circumstances, a fair compensation for ! prope
the loss. repedl
[Rowley v. London & N.W.R. Co, LR, 8 Ex. 221, and Johnston v. vert
Great W.R. Co,, [1904] 2 K.B. 250, referred to.) certal
sion t
Statement Arrean by defendants from judgment of Metealfe, J., allow- It
ing jury to bring in a general verdict in favour of the plaintiff engag
and a

for $8,000 damages.




12 D.LR.] Scuwarrz v. WinNwee Evecrric R, Co.

The appeal was allowed and a new trial granted,
M. J. Finkelstein, and E. B. Levinson, for the plaintiff,
E. Anderson, K.C., and K. D. Guy, for defendants,

I'he judgment of the Court was delivered by

PeRoUE, J.A.:—The plaintiff Shay Schwartz sues by his
father and next friend to recover damages for injuries eaused
to him by a street car of the defendants, At the time of the
oecurrence the boy was about cight and a half years old. While
attempting to eross Dufferin street, in this eity, he was struck
by the ear and knocked down. The front wheels of the car
passed over his right arm below the elbow, injuring it in such
a manner that it had to be amputated.

The plaintiff sets up several charges of negligence: (1)
excessive speed of the car; (2) that the gong was not sounded;

3) that the fender of the ear was not in proper working order;
(4) that the wheels were not sufliziently protected with guards;
(5) that the defendants did not have or use proper means of
stopping the ear promptly; (6) that they had not the car under
proper control; (7) that a proper lookout was not kept. Met-
calfe, J., allowed the jury to bring in a general verdiet, which
they found in favour of the plaintiff, awarding $8,000 damages.
There is nothing to shew upon what aet or acts of negligence
the jury based their verdiet,

Only two witnesses were called at the trial who actually saw
the oceurrence of the injury, One of these, the witness Taylor,
was called by the plaintiff, The other was the motorman in
charge of the ear, and he gave evidence for the defence. Their
aceounts of what took place differ in material respeets. It was,
of course, the right of the jury to believe the evidence of
Taylor and, if they thought proper, to disbelieve the motor-
man.  The plaintiff's ease was based upon Taylor's evidence as
shewing how the ac

ident occurred and as establishing the neg-
ligence of the defendants, which it is claimed was the cause
of the plaintiff’s injury, I have carefully read the evidence of
that witness, and I must say that I am far from satisfied that
his account of what took place established a ease of negligence
against the defendants so that a jury would be justified in rest-
ing their verdiet upon his testimony alone.

If there is to be a new trial in this ease it would not be
proper to comment fully upon evidence which would have to be
repeated at another trial. It is necessary, however, to point out
certain things which influence my mind in coming to the conclu-
sion that there should be a new trial

It appears that the plaintiff on the night of the injury was
engaged with other boys in making noise outside Taylor’s store
and annoying him. This was on 9th April, at about nine o’clock
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at night, a time when the boy’s parents should have seen that
he was at home and in bed. Taylor came out of his store, which
was on the north side of Dufferin street, and drove the boys
away. They ran west along the sidewalk, jeering him. The
plaintiff, according to Taylor, went first with the other boys
and then turned across Dufferin street, Taylor’s store was the
second one west from where Schultz street intersects Dufferin.
There is a double line of street car tracks on Dufferin street, the
west bound ears running on the north line, The boy started to
cross the street from opposite the west window of Taylor's
store, The car which caused the injury was travelling west, and
Taylor says he first saw it when it was at the east side of
Schultz street, which would be about a hundred feet away from
where he was standing, The boy was then out on the street
about three feet from the sidewalk, and, as Taylor says, about
three feet from him. Taylor gives no sufficient explanation
why he did not call to the boy to look out for the car. When
it was about forty feet from the boy Taylor shouted to the
motorman and held up his hands to stop the car. At no time
did he ecall to the boy or warn him. It would appear from
Taylor's evidence that the boy continued across Dufferin street,
in a direction slanting a little to the east, until the car collided
with him. Apparently there was nothing to prevent the boy
from seeing and hearing the approaching car.

We must take it that the boy had the ordinary intelligence
of a child of his years. It must be assumed that a boy of his age
would know enough to get out of the way of a moving street
car if he saw it coming. The place where the accident occurred
was well lighted and there was no difficulty in seeing the ap-
proaching ear. The lights in the car would also serve to warn
anyone of its proximity who took the eare to look. The car eould
certainly Le as easily seen by the boy as the boy could be seen
by the motorman,

The motorman says that he saw the boy running eastward
half-way between the car track and the sidewalk, but looking
over his shoulder, that he, the motorman, sounded his gong,
that the boy when close to the car suddenly turned and ran in
front of it. Taylor and others of the plaintiff’s witnesses say
they did not hear the gong. Taylor says the car was making
the usual noise of a street car. This would give some warning
of its approach, and if Taylo: heard it, the boy was in a still
better position to hear it.

The boy's evidence was tendered, but the learned trial Judge
did not think that the boy understood the nature of an oath and
did not permit him to be sworn. Even if the trial Judge con-
sidered himself justified in so holding, still I am not sure that
the boy’s unsworn evidence as to what occurred was properly
excluded. Some of his answers indicate that he understood the
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duty of telling the truth. He might have been questioned more
fully as to this, with a view of admitting his statement under
see, 39 of the Evidence Aet, R.S.M. 1902, ch, 57. If his evidence
had been received it might have thrown light upon some things
that are obscure at present. He might have been able to explain
why he failed to see the approaching car, and why he continued
on his course until it collided with him. Was there something
that distracted his attention? Was he running from Taylor with
his head turned towards the latter and not looking out for any
danger in front? T think it would be well to have his statement
as to this, either in the form of evidence under oath or in the
form of unsworn evidence reccived under the provision in the
Evidence Aect,

I think the damages awarded were, under the cireumstances
of this case, exceedingly large, if not excessive, The sum of
$8,000, which the jury has allowed in this case, would, if pro-
perly invested, taking into account the boy's condition in life,
support him for the rest of his days. In awarding the damages
the jury ought not to give the plaintiff such a sum as, if invest-
ed, would produce the full amount of income which he might be
expeeted to earn if he had not heen in 'red, but ought in esti-
mating the damages to take into account the accidents of life
and other matters, and to give the plaintiff what they consider,
under all the ecireumstance: fair compensation for his loss:
Rowley v, London & N, W, R. Co,, LLR. 8 Ex. 221; Johnston v.
Great W, R. Co., [1904] 2 K.B. 250,

The plaintiff has not been completely disabled, although his
earning powers have been seriously affected.  In assessing the

damages in an aetion like the present the proper direction to
the jury is
that they must not attempt to give damages to the full amount of a per-
feet compensation for the pecuniary injury, but must take a reasonable
view of the ease, and give what they consider, under all the circumstances,
v fair compensation: per Brett, J., in Rowley v. London & N W.R, Co,,
L.R. 8 Ex, 221, at 231.
It appears to me that there must have been some misconeeption
on the part of the jury as to the amount of damages they
should allow, and that they sought to give him eomplete com
pensation instead of that fair and reasonable compensation
which they might award

Considering the unsatisfactory account of the aceident as
given by Taylor and the absence of any evidence by the boy,
sworn or unsworn, and the very large damages awarded in the
circumstances of this case, I think there should be a new trial.
I'he costs of the former trial and of this appeal should be costs
in the cause.
New trial granted
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Re HARRISON,
Ontario Supreme Couwrt, Lennowx, J.  June 17, 1913,

1. Huspaxp axp wive (§11 F 2—95) —CONVEYANCE OF REAL ESTATE BY
MARRIED WOMAN-—EFFECT OF DEVISE FREE FROM CONTROL OF HUS-
BAND,

Only on the termination of coverture may a married woman alienate
ler real estate acquired by a devise of it, although expressed to be
free from the interference, control or management of her husband, if
it be also expressed to for her maintenance and support with a
direction against any alienation or mortgage thereof.

Morion, under Con. Rule 938, for an order determining ques-
tions arising upon the construetion of the will of Louisa Ann
Harrison, deceased.

W. B. Raymond, for all parties interested.

LexNox, J.:—Mr. Raymond, applying for construction of
the will, states that he represents all the parties interested in
the property. The person who took the life estate is dead.
Mrs. Kemp, Mrs. Verner, and Mrs. Stringer are now entitled
to a fee simple in possession. The question to be determined is,
can they sell the property? At the time of the making of the
will in question, they were married women, and their husbands
were alive.  After the use of words sufficient to vest a fee in
the lands in question in the three beneficiaries above-named, the
will provides: ‘‘With regard to the property and estate herehy
and hereinbefore given and bequeathed . . . 1 do hereby
declare that the same is now hereby given and bequeathed to
each of them for her aliment, maintenance and support and the
same is to be held and possessed by each of them free from the
interference or control or management of any husband they or
any of them have or may have . . . nor shall the same or
any part thereof be liable or be subjeet to be seized attached or
be otherwise taken from any of them either for her debts or
the debts of any hushand any of them may have nor shall the
same be pledged disposed of mortgaged or alienated to any per-
son or persons whomsoever on any condition or pretence what-
soever,”’

The intention of the donor is the thing which governs, pro-
vided that it does not purport to go beyond the limits allowed as
to perpetuities and the like: In re Bown, O'Halloran v. King,
27 Ch.D. 411. The right to limit the estate during coverture
in the way it is here attempted to be limited is recognised in
Tullett v. Armstrong, 1 Beav. 21, and many other cases. When
the coverture ceases, the widow can exercise the ordinary rights
incident to separate estates and alienate the property. Two
of these devisees are now widows. These two have the right
and power to alienate their shares. The lady whose husband is
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still alive has not. As T intimated upon the argunment, this
property being physically indivisible, the partics may find a
way of earrying out what they desire by partition proceedings,
and a sale as incidental thereto. It is a case in which all parties
would be benefited by disposing of the property, and 1 should
be glad if 1 had an Aet enabling me to remove the restraint, as
the Court has in England-—the Conveyancing and Law of
Property Act.
Costs as between solicitor and client out of the estate,

Ovder accordingly

LONG v. SMILEY.
(Decision No. 2.
Ontario Supreme Court (Appellate Division), Mulock, C.J . Ex., Clute,
Sutherland, and Leiteh, JJ. June 20, 1913,

1. Trover (§ 1B 2—15)—WHAT CONSTITUTES—REFUSAL OF BROKER TO DF
LIVER STOCK TO PURCHASER,
Where shares of stock, purchased by a broker for the plaintifl

were, with the assent of the latter, retained by the former
to be readily transferred and delivered on sale
quently selling such shares, is not answerable for a eonversion thereof
where, at all times, he had on hand a suflicient quantity of that par
ticular stock, fully paid up, to meet a demand for its delivery: not
withstanding his books shewed a sale to the plaintiff of the particular
shares afterwards sold by the broker,

[Long v. Smiley, 6 D.ILR. 904, 4 O.W.N, 229, affirmed. ]

in order
broker, on su

Arpear by Georgina Long, the plaintiff in a IHigh Court
action brought against a firm of brokers to recover moneys in-
trusted to them for investment in mining stocks, from the
judgment of Riddell, J., 6 D.L.R. 904, 4 O, W.N. 229, dismissing
the action.

The judgment of Riddell, J.,, dealt also with a County
(C'ourt action brought by Kate Long, the sister of Georgina
Long, against the same firm of brokers; but in the County
Court action there was no appeal.

The appeal was dismissed.

A. J. Russell Snow, K.C., for the plaintiff,

T. N. Phelan, for the defendants

CruTe, The defendants, as brokers, purchased for the
plaintiff certain mining stocks, which were paid for in full at
the time of purchase. A bought note was, in each case, sent to
cither the plaintiff, Georgina Long, or her sister, Kate, and
the number of the serip was entered opposite the name of the
plaintiff or her sister in the defendants’ stock-book

Subsequently there appear entries in the defendants’ stock
book shewing that this particular serip was sold, at a profit, and
passed out of the defendants’ hands
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The plaintiff, Georgina Long, now seeks to recover the pro-
ceeds of what she claims to have been her shares or serip. The
defendants answer, in effect, that they did not sell her shares,
as they were not authorised so to do, but that they sold certain
shares for other prineipals, and that the particular serip repre-
senting her shares were handed out to such purchasers, the de-
fendants always retaining sufficient scrip on hand, fully paid-
up and of the same issue, to meet the plaintiff’s demand for
the same when made.

My brother Riddell has found ‘‘that when any stock was
ordered to be bought it was intended to be left in the hands of
the brokers in a convenient form for immediate sale, and that
the plaintiffs quite understood and assented to it. Stocks
which were paying dividends were of course to be transferred
into the name of the purchasers, but not others, When divi-
dend-paying stock was bought, it was so transferred.”” He
further finds that sufficient of the serip was held on hand to
give every customer the amount held by him. He finds further
that the plaintiff and her sister, Kate Long, quite understood
that the stock had to be in such shape as that it could be
delivered on a sale at a moment’s notice. He expressly gives
eredit to the defendants’ witnesses, and states that he cannot
rely upon the aceuracy of the memory of the plaintiff and her
sister as to what took place between them and the defendants,

The evidence supports the findings of the trial Judge. As to
the 500 shares of Otisse and 500 shares of Gifford, taken in
the name of Kate Long, the defendant MeCausland points out
that they eould not obtain it in lots of 250 shares at the market-
price, and it was, therefore, taken in the name of the plain-
tiff’s sister, Kate Long, instead of 250 shares in the name of
each.

He further states that it was with the consent of the plain-
tiff and her sister that the shares were left with the defend-
ants, for safe-keeping; that they never asked for delivery
until 1911, when similar shares of the same issue were de-
livered to them. He further states that from the time the
first purchases were made for the plaintiffs to the time the
stock was finally delivered to them, there never was a ‘‘single
moment’’ that they did not have on hand a sufficient amount
of stock to meet their demands, and the demands of other cus-
tomers who had a similar kind of stock; that they were never
hypothecated or pledged or used in any way for the defend-
ants’ benefit; that these shares of their various principals were

put in an envelope endorsed with so many shares for each
prineipal, and that they were never short of any of the shares.

The plaintiff’s case then is reduced to what the defend-
ants admit, namely, that the defendants did not keep any par-
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tieular certificate for the plaintiff, but on making a sale de-
livered the serip that first came to hand, and in this way
handed out those certificates which had been designated by
their numbers as having been bought for the plaintiff in the
stock-book.

Did this, on the facts, as found by the learned trial Judge,
amount to a conversion? I think not. The effect of what was
done between the parties was to authorise the defendants to
keep the serip of those stocks which were not paying divi-
dends in such form as could be readily transferred in case of
sale. That, in fact, was done, and serip of the like amount
was always on hand and ready for delivery to the plaintiff
when demanded.

It is solely upon the findings of the trial Judge, in this
particular case, and without giving effect to any alleged cus-
tom, that the plaintiff, in my opinion, fails.

If, at any time, the defendants had parted with the serip,
without retaining sufficient of a like issue to satisfy not only
the plaintiff but all other principals for whom they were act-
ing, a different question would have arisen. A pledging or any
dealing with the serip for the defendants’ benefit and with-
out the plaintiff’s knowledge or consent, where, as in this
case, the stock had been fully paid for, would have amounted
to a conversion, but nothing of that kind took place.

I also think, as held by the trial Judge, ‘““that the dealings
of the two sisters were of such a character that transferring
stock certificates to one of them, Kate, under such a form as
that they could be easily divided between the two sisters, was a
sufficient compliance with the duty of the brokers.”” See
Sutherland v, Cox, 6 O.R. 505; Ames v. Conmee, 10 O.L.R. 159;
S.C., sub nom. Conmee v, Securities Holding Co., 38 Can, S.C.R
601; Langdon v. Waitte, LLR. 6 Eq. 165; Le Croy v. Eastman,
10 Mod. 499; Dos Passos, 2nd ed., pp. 250 to 255; Seott
Horton v. Godfrey, [1901] 2 K.B. 726; Wilson v. Finlay, [1913]
1 Ch. 247; Clark v. Baillie, 19 O.R. 545, 20 O.L.R. 611,

To what extent principals may be affected by the custom
f hrokers, is fully discussed in Robinson v. Mollett, LR. 7
ILL. 802,

While T think that, under the ecireumstances of this par-
ticular case, there has been no conversion, and the plaintiff
has not been damnified, yet the careless and irregular manner
in which the business was conducted has led to this litigation,
and onght not to be encouraged.

It is the duty of a broker to keep, and be ready at all times
to give, a striet account of his dealings, so as to satisfy a
reasonable prineipal. The manner in which the books were
kept and the faet that the numbers of the certificates vere
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plaintifi’s name, and sales were

placed opposite the
certificates, raised

afterwards made of these numbered
a natural but erroneous suspicion on the part of the plaintiff
that the defendants had been selling the plaintiff’s stock and
keeping the proceeds, and had bought in the same number of
shares, when the stock had fallen in the market, to meet the

plaintiff’s demand.
Under all the eircumstances of the case, I think there

should be no costs of this appeal.
Murock, C.J., and Leren, J., concurred.

Surnerrann, J., also concurred. Te was of opinion, for
reasons stated by him in writing, that there was either an ab-
sence of agreement to keep on hand the identical stock or
there was acquiescence on the part of the plaintiff in the defend-
ants dealing with the identical certificates as they did. He was
of opinion that the appeal should be dismissed with costs.

Appeal dismissed without costs; SUTHER-
LAND, J., dissenling as to cos!s,

CAMERON v. SMITH.

Ontario Supreme Court. Trial before Boyd, €. June 18, 1913,
1. LimitaTion ofF AcTioNs (§ 1T B—42)—WnEN STATUTE RUNS—MORTGAGE
~—DEFAULT IN PAYMENT OF INTEREST—EFFECT OF.

An action to recover money due on a mortgage in statutory fo
providing that in default of the payment of the interest the prineipal
shall become payable, is barred, under 10 Edw. VIL ch, 34, sec. 40
(k), unless action is brought within ten years from default in th
payment of interest, notwithstanding fen years has not elapsed sin
the principal would have become payable apart from the acceleration

clanse,
[McFadden v. Brandon, 8 O.LR. 610, followed.]

An action upon a mortgage.

J. E. Thompson, for the plaintiff’
. J. Slattery, for the defendant.

Boyp, C.:—1 disposed of this case at the close of the ev
denee in favour of the plaintiff, but reser,.d the legal ques
tion as to the effect of the Statute of Limitations.

The mortgagee sues to foreclose and to recover money on

the covenants. So far as foreclosure is asked, the action is
the recovery of land, and must be brought within ten years aft
the right of action first acerued: Heath v. Pugh, 6 Q.B.D. 31

So far as the recovery of money due on the covenant to pu}
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is concerned, the action must also be within ten years after the
cause of action arose: 10 Edw. VII. ch. 34, sec. 49 (k). In
mortgages made prior to 1894, the period of limitation was ;
longer, but this mortgage is dated in 1901. The statutory form —
of mortgage is used, and it provides that, in default of payment “”"."""‘
of interest, the principal shall become payable, The principal  Syiru
of $1,500 was to be paid two vears from the date of the mort- -
gage, which would be on the 18th May, 1903; the payment of  "“*©
interest was to be annually, and the first payment was due on
the 18th May, 1902, and was not paid, nor has anything heen
paid on the mortgage.
; The action was begun on the 16th July, 1912, over ten yvears
from the first default in payment of interest,

The effect of this acceleration elause on the Statute of Limi-
s tations has been considered in MeFadden v. Brandon, 6 OLR
4 247, and it was held that the cause of action in respect of the
whole sum arose on the default respecting payment of the in-
terest, and that the statute began to run upon that first default
This decision of Mr. Justice Street was affirmed by the Court of
i Appeal: S.C. MeFadden v, Brandon, 8 O.LLR. 610, The reason
‘é of the thing is fully diseussed hy the Court in Hemp v, Garland,

1 Q.B. 519 (1843), which has been a leading ease ever sinee,
The inacetion of the plaintiff for more than ten years since
i the first defanlt has, therefore (under the statute), deprived
him of all remedy upon this mortgage; and the action must be
dismissed.

However, as the defendant raised various defences on the
facts, which failed, I think that he should pay the costs in pro-
portion; and, to avoid the trouble of apportionment, I would
fix the extent of his success as equivalent to one-fifth of the
whole, and direct that the defendant pay four-fifths of the plain-
tiff's costs.

Action dismissed.,

JUST v. STEWART. MAN.

Vanitoba King's Bench, Curvan, J. June 2, 1913, K.B.

1. Laxororp AND TENANT (§ 11 E—37) —Lease—CovENANTS Breacu 1913
SUBLETTING

Permitting a real estate dealer to use for his business any portion Tune 2

of a leased store building during the day-time, and to display cards
in the windows, without paying rent therefor, or having a key to
the premises, is not a breach of a covenant against sub-letting, since
he was merely a licensee,

2. LANpLorp AxD TENANT (§ 11 B 110 Lease COVENANT AGAINST
DISPLAY OF SIGNS—DBREACH-—SIGNS PLACED BEFORE MAKING COV-
ENANT,

A landlord may disentitle himself to take objection, under a tenant’s
nant, against the display of projecting or window signs on a de
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mised building to signs previously put up by the lessee while in pos-
session under a prior tenancy without restrietive covenants, if, at the
time of executing the lease containing such covenant, the lessor knew
of the display of such signs and made no objection to them.
3. LANDLORD AND TENANT (§ 11 D—33)—LEASE — COVENANT OF DOURBT-
FUL MEANING-—FORFEITURE NOT DECLARED FOR BREACH OF,
The addition of a public shoe shining business will not be declared
a breach uf a covenant that demised premises should be used as a
“store only,” and that no other trade or business should be earried on
where, with the consent of the lessor, the lessee conducted a shoe re-
pairing shop on the premises; and a forfeiture of the lease will not be
declared under the circumstances, since the true construction of such
covenant was doubtful,

ArrricatioN under the Landlords and Tenants Aet (Man.)
by Just, the landlord, to eviet Stewart, the tenant, on the ground
of forfeiture of his lease for breaches of covenant.

The application was dismissed.

E. T. Leech, for plaintiff.

J.J. MeCready, for defendant.

Crnran, J,:—The lease is in writing and under seal, is dated
April 25, 1913, and is for a term of two years and eight days
from March 19, 1913, The tenant was in possession for about
a month before the lease was signed, which probably accounts
for the term commencing on March 19, whereas the lease was
not made until April 25 following.

The lease purports to be made in pursuance of the Short
Forms Aet, and contains the usual statutory covenant on the
part of the tenant against assigning or sub-letting without leave,
and the following special covenants:—

And that the said lessee shall use and occupy the said premises as a
store only, and will not earry on or permit to be earried on any other
trade or business;

And, further, that the said lessee shall use no projecting signs but only
flat signs or window signs, and then only of such size and design as the
lessor may approve of in writing.

The lease contains the usual prov iso for re-entry on non-
performance of covenants, whieh is exereisable immediately on
default heing made.

The landlord claims that the tenant has ecommitted breaches
of all three of these covenants, and accordingly, on 9th of May
instant, gave him written notice that, on account of such breaches
of covenant he declared the term forfeited and demanded pos-
session of the premises. The tenant denies all breaches alleged,
and refuses to give up possession, hence this application.

The breach of the covenant against sub-letting is alleged by
the landlord to arise in virtue of a sub-letting to a real estate
firm of Prior & Hales, of a part of the demised premises without
his consent and against his will. e says that the tenant asked
his permission for this sub-letting but was refused.
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If it was in fact a sub-letting which took place, this would,
under the ecireumstances, doubtless, work a forfeiture of the
lease. The demised premises consist of the south half of the
main floor of No. 483 Main street in the city of Winnipeg. The
store is divided from east to west by a partition down the centre;
the entrance is wide and from it doors give access to each of these
premises,  The landlord, who oceupies the north half himself,
saic 1hat he does not know of any lease to Prior & Hales being
made by the tenant; but that they were occupying the demised
premises along with the tenant, The tenant denies that he ever
leased any portion of the promises to Prior & Iales, but admits
that he gave them permission to put their eards in the window
and to use any part of the premises any time of the day they
wished, but that he has the sole control of the premises in his
own hands. There was some evidence that this real estate firm
appeared to be doing some business on these premises. But
I must hold, upon the evidence, that there was no actual sub-
letting in the sense that these people became tenants of any part
of the demised premises. They paid no rent, had no key and
had not the exclusive use or possession of the whole or any part
of the demised premises. They were, in my opinion, simply
licensees and not tenants.  The tenant retained possession and
control of the whole of the premises, and merely permitted this
firm to make use of them in conjunction with himself, but with-
out parting with any of his own legal rights to the whole of the
premises.

I refer to Woodfall on Landlord and Tenant, 18th ed., 572;
Peebles v. Crossthwaite (1897), 13 T.L.R. 37, 198; Mashiter v.
Smith (1887), 3 T.L.R. 673.

I hold that there has been no breach of the temant's coven-
ant against assigning or sub-letting entitling the landlord to re-
enter and forfeit the lease.

Next, it is elaimed that there has been a breach of the eoven-
ant as to projecting signs. The evidence is that there is a wooden
sign projecting some 10 feet from the building; that there are
some 13 eards or flat signs nailed to the front of the building.
The landlord says he did not assent to any of these signs being
put up, and objeets to them. The tenant says, and he is not c¢on-
tradieted in this, that the projecting sign was put up on April
4, and the flat signs on April 15, of course, before the lease was
executed. The landlord admits that he knew some of the flat
signs had been put up before the lease was granted, but won't
say that he knew of the projecting sign. I think he did know.
I do not see how he could have avoided seeing it, as it was a
most conspicuons objeet, and I think when he got the tenant to
sign the lease he was fully apprised of the situation as to these
signs,
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It is argued on behalf of the tenant that the lease must be
considered not to have referred to these signs, and I think this
contention is reasonable. 1 hold that the landlord aceepted the
situation as it then was when he granted the lease, and cannot
now be heard to say that what was done before the lease was
signed is a breach of this covenant. 1 think this ecovenant had
no retroactive effect, is only binding on the tenant as to future
aets, and that there has heen no breach of this covenant proved.

If it were otherwise a great hardship would be entailed on
the tenant in forfeiting his lease on such a ground, as I am satis-
fied that the signs were put up by him in good faith before he
knew or could know that this was prohibited. The landlord
should, in all honesty, have objected, if he ever intended to ob-
jeet, to these signs, before the lease was executed. As he did not
do this and granted the lease with knowledge as to the signs, |
think he has elearly waived any right to object now after the
faet: Holman v. Knor, 3 D.L.R. 207.

In my opinion there has been no breach of this covenant hy
the tenant which would operate as a forfeiture of the lease.

There remains now to be considered the alleged hreach of
the covenant to use and occupy the premises as a store only,
and not to earry on or permit to he carried on any other trade
or husiness.

It is objected for the tenant that this covenant is meaning-
less. In Bell’s Landlord and Tenant, 585, it is laid down:—

Where a covenant, accompanied by a right of re-entry on breach, is so
expressed that its meaning is doubtful, and the tenant in good faith has
done what he supposed to be a performance of it, a forfeiture will not be
enforced; the diflienlty in construing the covenant is a special circumstance
entitling the defendant to relief,

The authority for this proposition of law is a case of Me-
Laren v, Kerr, 39 U.C.R. 507,

I have looked at this case, and the above citation is taken
from the text of the judgment of Harrison, C'.J., and at the
conclusion of the judgment 1 find this expression :—

The Courts always lean against forfeitures, and plaintiffs seeking to
take advantage of forfeitures, knowing this, should be in such a position as
to elaim their rights without asking any favour from any Court.

In another case Doe d. Wyndham v. Carew, 2 Q.B. 317, where
a proviso in a lease which it was elaimed gave rise to a forfeiture
was very involved in its language, and doubtful in its meaning,
Lord Denman said, p. 321:—

I am of opinion that the Court is not bound to find out a meaning for
a proviso framed as this is,

Now, is the meaning of the covenant in question obscure or
doubtful? It imposes two obligations, one positive to use and
occupy the premises as a store only; the other negative not to

I
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carry on or permit to be earried on any other trade or business.
The question is, what is meant by the expression “‘use the pre-
mises as a store only !’ Again, what trade or business is here
meant, in the negative part of the covenant? Is the Court bound
to find a meaning for this proviso, if it cannot easily be ascer-
tained from the language used? I will endeavour to do so, al-
though I think I might well have done as the Court did in
Wyndham v. Carcw, 2 Q.B. 317, above referred to.

The Century Dictionary gives & variety of definitions of the
word “‘store.””  Among them I find this:

A place where goods are kept for sale by either wholesale or retail; a
shop, as a book-store, a dry

goods store,

The word seems to be sometimes the equivalent of “*shop,”’
which is defined by the same anthority as
a booth or store where wares were usually both made and displayed for
sule, hence a building or a room or suite of rooms appropriated to the
selling of wares at retail; a room or building in which the making, pre
paring or repairing of any article is carried on, or in which any industry
is pursued, as a machine shop, a barber shop, a carpenter shop.

This latter definition, however, refers particularly to the
English word **shop’” and may not be applicable in this coun-
try to the term “‘store.”” In Words and Phrases Judicially
Defined, vol. 7, 6672, “*store’ is defined as “‘any place where
goods are sold either by wholesale or retail.”’

The breaches of this covenant assigned are: (1) that the
tenant permitted the business of a real estate agent and of sell-
ing real estate to be carried on upon the premises; (2) that he
carried on or permitted to be carried on the business of shoe
shining on the premises.

As to the first of these alleged breaches the evidence does
not bear out the allegation, even if there was a breach of the
covenant, The landlord’s contention must fail as to this alle-
gation,

The fact of the second is admitted by the tenant; but he
denies that it is a breach, and, in any event, claims that it was
authorized or permitted by the landlord. 1 find that the land-
lord did authorize the tenant to do shoe shining in connection
with his repairing work, but that such permission did not go
beyond that. At first the tenant restrieted this branch of his
business to the permission given, but finding it profitable en-
larged his operations so as to serve the general publie.

Now, it is admitted that the tenant rented the premises for
the purpose of doing a boot and shoe repairing business, and
that he intended to put in a stock of boots and shoes for sale hy
retail in the usual way. This latter was not done. The tenant
says shoe shining is part and parcel of the business of repairi
shoes, and is now generally recognized as a legitimate and usual
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part of such a business in the city of Winnipeg, and justifies his
right to do such a business on this ground. I have no other evid- i
ence upon the point but that of the tenant. ‘{

It seems to me, however, that even the business of shoe re- ’ (
pairing does not properly ecome within the terms of the coven-
ant, having regard to the definitions of the word ‘“‘store’ re-
ferred to. 1 can see no difference in principle between shoe re- .
pairing or cobbling, and shoe shining, that is as an occupation.

The first may require more skill than the latter, but they are
both mechanical occupations wholly unconnected with the sell-
ing of goods or merchandise. If cobbling is within the covenant,
and so permissible, I think shoe shining is also within it. But, in 3
my opinion, neither are, strictly speaking, within the covenant,

The landlord admits that there is no objection to shoe re-
pairing on the premises, and indeed he eould not objeet to that
hecause the premises were in part rented for this express pur- 1
pose. He impliedly admits that the covenant does not touch
this class of business; to be consistent, how then ean he object
that the other class of business is prohibited by the covenant?

1 think the landlord, who is himself only a lessee of the pre-
mises, is influenced to take these proceedings in consequence of
the restriction as to shoe shining referred to in the letter, ex.
8, whieh is the consent of the owner to the sub-lease. It is pos- {
sible the landlord’s own tenaney may be in jeopardy on ac- 3
count of what his tenant is doing upon the premises in this re-
spect, and it is to proteet himself from a possible forfeiture of
his lease that he takes this action. He must, however, rely upon
the provisions of the lease which he himself caused to be pre-
pared with his tenant, and if the covenant in restriction of the
business to be carried on upon the premises by the tenant is in-
effective for the purpose of preventing the business of shoe shin-
ing from being there carried on, it is his own fault.

Upon the whole, 1 think the landlord has failed to meet the
onus undoubtedly upon him to prove a breach of this covenant,
and while I think the tenant, having seen the letter, ex. 3, knew
that the superior landlord prohibited shoe shining on the pre-
mises, still he was not bound by that letter, but only by the terms
of his lease. As the true construction of the covenant is doubt-
ful, I feel, but not without some hesitation, that I eannot hold
that the tenant has committed the alleged breach.

The landlord has, therefore, in my opinion failed to prove
the breaches assigned, and his application must be dismissed
with costs.
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" GUNDY v. JOHNSTON

Ontario Supreme Court (Appellate Division), Meredith, C.J1,0., Maclarcn
Vagee, and Hodgins, JJ.A.  February 10, 1913, 1913

1. Costs (§ 11—385)—FIXING BY STATUTE—RIGHT OF SOLICITOR TO RE Feb. 10.
COVER WITHOUT DELIVERY OF BILL OF COSTS,

Where, by private act of Pa

sec, 6, the costs of the plaintiff an a
fixed “as between solicitor and client” at
township, the plaintif’s solicitors acquired no 1
against him as to compensation, and they can
therefor only after the delivery of a det

by the Solicitors Act, RS0, 1807, ¢h,

. V. (Ont.), ch, 125,
nst a township were
be paid by the
ts from the Act
maintain an action
iled bill of costs as required

linment, 2 G

[Gundy v, Johnston, T D.LR. 300, affirmed in part; Jarvis v. Great
Western R. Co., 8 U.C.C.P. 280; Drew v. Clifford, (1825), 2 (. & P
69, referred to.]

2, SOLICITORS AND CLIENT (§ 11—30) —DBiLL oF COSTS—SUFFICIENCY 0}
A lump charge by a solicitor in a bill of costs for liti
certain matter as settled by agreement between the partie
fixed by a private Act of Parliament
such a bill of fe charges and disbur

34 of the Solicitor’s Act (Ont.), 2 ( ch. 28,

[Drew v, Clifford (1825), 2, & P 3 Philby v, Hazle (1860), 20
LJ.C.P. 37 Cabbett v. Wood, [1908] 1 K.B. 590, [1908] 2 K.B.
420, referved to; Williams v. Griflith (1840), 6 M. & W, 32, distin
guished.]

ion in a
and as
at a designated sum, is not
ents as is required by see

e

3. Sontciror AND CLIENT (§ 11—30)—BiuL oF coSTS—IMPROPER STATE-
MENT—DISALLOWANCE OF ITEM~—RECOVERY ON REMAINDER OF BILL,

The fact that the main item in a solicitor’s bill of costs was im
properl) 1 does not prevent him recovering from his client for
such items as were properly stated.

[Haigh v. Ousey, 26 LJ.Q.1. 217; Pilgrim v. Hirchfelt, 9 LJ.N.S,
288, referred to.)]

ArpeAL by plaintifis from the judgment at trial dismissing  Statement
an action by solicitors to recover certain solicitor and client
costs without the delivery of a bill under the Solicitors Aect
(Ont.).
The judgment appealed from is reported, Gundy v. Johnston,
7 D.L.R. 300, 4 O.W.N, 121,
The judgment below was varied.
M. Wilson, K.C., for the plaintiffs. The plaintiffs, on be- Argument
half of the defendant, opposed the passing of the bill to con-
firm the by-law; but the bill was finally passed, with certain
modifications, and became an Act of the Province of Ontario,
2 Geo. V. ch. 125, One of the amendments made to the bill be-
fore it became law provided that the Township of Tilbury East
" (instead of paying to the defendant his party and party costs)
should pay the defendant his costs as between solicitor and
client. The Township of Tilbury East thus having become par-
ties primarily interested in the amount of these solicitor and
client costs, a bill of these costs was delivered by the plaintiffs

PP T

-




.E—

i
)
g
1
!
|

72 DoMiNiON LAw REPORTS. [12 D.LR.
ONT. to the solicitor for the township, and, by agreement between the ’
.. parties, submitted to a special committee of the Legislature for
1013 taxation and to fix the amount of these costs, which were fixed

- by the committee, and the amount so fixed was mentioned in and

("":"" made payable by the Aet.  The Legislature refused to

Jonxsrox, allow the defendant anything beyond his solicitor and client

costs on the passing of the Aet: and it would be mani-

festly unfair and contrary to established practice and a

frand on the Legislature if, after the amount of the

solicitor and elient costs had been fixed as between the

defendant and the party liable to pay them to him, the defend-

ant should afterwards be permitted to pay his solicitors a

‘ﬂ' smaller amount, and retain the balance for his own use. The

amount of the solicitor and elient costs, having been fixed by the

Legislature, was thereby finally adjudicated upon and became

payable; and the enactment that “‘such costs are hereby fixed

at eighteen hundred dollars’” was and is binding and concelu-

sive upon all persons whomsoever; and that amount became

payable, not as made up of taxable items, but as a fixed amount

under the Aet. If the plaintifi's had sued for items of solicitor

and elient costs amounting to a sum in excess of %1,800, the

defendant could, under the Aet, have resisted payment of any

amount over $1,800; and the Act is equally effective to ma'ce the

defendant liable up to $1,800. Section 6 of the Act fives the

amount of the costs, not only as between the township and the

defendant, but as between the plaintiffs and the defendant. At

any rate, the plaintiffs, having delivered a bill of costs more than

one month previous to action begun, are entitled to recover the

amount shewn by the bhill to be payable. No answer whatever

has heen given to the other items of the bill, and no taxation of

them has been demanded. Tt was open to the defendant to

obtain an order for taxation during the month after the bill

of costs was rendered, or even pending the action. If such an

order had been obtained prior to action, the plaintiffs could

not commence any action in respect to the matters referred:

| Con. Rule 1185; the Solicitors Act, 2 Geo. V. ch. 28, see. 38;

55 Brock v. Bond (1846), 3 U.C.R. 349; Armour v. Kilmer (1897),

28 O.R. 618; Paradis v. Bossé (1892), 21 Can. S.C.R. 419; Reg-

ina v, McLeod, In re Miller v, MeLeod, 10 U.C.R. 588; Bel-
court v, Crain, 22 O.L.R. 591,

M. Houston, for the defendant. The judgment of the
learned trial Judge is right, and should be upheld, for the
reasons advanced by him. The plaintiffs were employed to go
to Toronto and look after the defendant’s interests, not their
own. If their present contention be correct, they were merely
acting in their own interests, although the defendant was liable
to pay them, and had employed them to go to Toronto. To allow

Argument
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that would establish a dangerous precedent; it never was in-
tended by the statute. If the judgment is not upheld, a great
injustice will be done to the defendant, as he will bhe liable for
other moneys not provided for in the statute; and the intention
of the statute was to give the defendant the $1,800, out of
which he would pay the plaintiffs their legitimate costs, and
would pay other legitimate costs, and would have other moneys
for the payment of which he was liable in connection with the
litigation and opposing the bill, which was really the meaning
of and the intention of the statute; and the money in the hands
of the Township of Tilbury East is his money, and not the
plaintifis’ money. The plaintiffs are not parties to the stat-
ute, and are not affected, either beneficially or otherwise, by
the statute: Maxwell on Statutes, 4th ed., pp. 37, 78, 152, 285,
290; Western Counties R.W. Co, v. Windsor and Annapolis R.
W. Co. (1882), T App. Cas. 178, at p. 188; Commissioner of
Public Works (Cape Colony) v. Logan, [1903] A.C. 355; Re
Solicitor, 21 O.L.R. 255, 257, 22 O.L.R. 30; Re Solicitor (1912),
3 0.W.N. 1132; Re Solicitor, 14 O.L.R. 464; Re Mowat, 17 P.R.
180. As to the small bill of costs, others are liable as well as the
defendant, whose names are not shewn on the bill as rendered,
and this bill ecould not be properly taxed without the names of
the others liable being known and set out in the bill; and a part
of this bill is for work done by the plaintiff's in order to colleet
from the Township of Tilbury East the $1,800, and against the
interest of the defendant; and the work was done for the benefit
of the plaintiffs, and not for the benefit of the defendant: Re
Cameron and Lee (1898), 18 P.R. 176; In re Allen, Davies v.
Chatwood (1879), 11 Ch. D. 244, The defendant is willing to
pay the plaintiffs any amount which may justly be due, and has
offered to do so, and has urged the plaintiffs to deliver a proper
bill of costs, so that he will be able to know how mueh he should
pay them.
Wilson, in reply.

February 10, 1913.  Mereprry, C.J.0.:—This is an appeal
by the plaintififs from the judgment of Lennox. J., dated the
15th Oectober, 1912, after the trial before him, sitting without a
jury, at Chatham, on the 9th of the same month, by which the
plaintiffs’ action was dismissed, with “‘the right to bring an-
other action in respeet to their claim or claims for costs against
the defendant.”

The appellants are a firm of solicitors, who were employed
by and acted for the respondent and certain other persons as
their solicitors in certain proceedings before the Drainage
Referce, and for the respondent only before this Court on an
appeal from the Referee, which resulted in a by-law passed by
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the Council of the Township of Tilbury East, under the Drain-
age Aet, being quashed with costs.

After the decision of this Court on the appeal, the corpora-
tion of the township applied to the Legislature for an Act con-
firming the by-law, and the application was opposed by the re-
spondent, who was represented before the Private Bills Com-
mittee.

The application resulted in the passing of the Aet 2 Geo.
V. ¢h. 125, which confirmed the by-law, and, by its sixth see-
tion, provided that ‘‘the township shall pay to the plaintiff,
James Johnston, his costs, as between solicitor and client, in
the litigation over the said by-law, both in the High Court and
in the Court of Appeal, and such costs are herehy fixed at
eighieen hundred dollars.”’

The action is brought to recover the costs in respect of the
matters mentioned in the section payable by the respondent to
the appellants and some other small sums claimed for costs in
other matters,

The appellants’ contention is, that see. 6 fixes the amount
of the costs, not only as between the corporation of the town-
ship and the respondent, but also as between him and them;
and that, if that contention cannot prevail, having delivered a
bill of their costs more than one month before the commencement
of the action, they are entitled to recover the amount shewn by
the bill to be payable.

The bill which was delivered, so far as it is material to the
present inquiry, contains one item, which is as follows:—

1912, April 15. Solicitor and client costs in litigation over
by-law No. 17 of 1910 of the Township of Tilbury East, con-
cerning the Forbes drainage works, both in the High Court
and in the Court of Appeal, as settled by agreement between
the parties and fixed by statute of the Province of Ontario,
passed on or about April 15, 1912, which costs, as settled and
fixed as aforesaid, were by the said statute directed to be paid
by the Township of Tilbury East to you .......... $1,800.00.""

The learned trial Judge was of opinion that neither conten-
tion was well-founded ; and in that I agree,

Section 6 of the special Act does not—in terms, at all events
—purport to do more than fix the amount of the costs with
which it deals as between the township and the respondent, and
1 see no reason why the direction which it contains should have
any different operation from that which a similar direction em-
bodied in a judgment of a Court would have, and it could not
be seriously contended that such a direction would fix the
amount of the costs as between the person to whom they were

to be paid and his solicitor.

In Jarvis v. Great Western R. Co, 8 U.C.C.P. 280,
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Draper, C.J., said (p. 288) : ““The form of judgment shews that
in law the costs are treated as belonging to the client; they are
adjudged to him. An execution for them must be in his name.
The statutes 23 Hen. VIIL and 4 Jae. 1. give them to defend-
ants:"" and it was on that ground that it was held in that case
that, inasmuch as, by the arrangement between the defendants
and their attorney, he was not entitled to look to them for costs
incurred in litigation, they were not entitled to tax costs against
the defendants, although costs were awarded to them by the
judgment.

In Drew v. Clifford (1825), 2 C. & P. 69, an action had
been brought by the defendant against one Austin, and judg-
ment recovered against him with costs, which were taxed at
£51.13.0, and a bill was delivered by the attorney for the plain-
tiff, which contained only the following particulars: ““Austin
v. Clifford. An action having been brought, and judgment ob-
tained, the costs of the action were taxed at £51.13s.”” And it
was held by Abbott, C.J., that the plaintiffs could not recover
that sum, and he added: ““A bill must be delivered with items,
if for no other purpose, at least to shew that the party is not
charged for the same thing twice over.”’

If the contention of the appellants is well-founded, no bill
was necessary in that case, as the amount had been fixed by the
judgment against Austin.

There is, as I have said, nothing in see. 6 to indicate that the
Legislature intended to fix the amount of the costs otherwise
than as between the township and the respondent; and it con-
tains nothing which would prevent the appellants from re-
covering from the respondent a sum in excess of $1,800, if
their costs between solicitor and elient amounted to more,

There remains to be considered the question whether the bill
delivered was a bill of the fees, charges, and dishursements,
within the meaning of sce. 34 of the Aet respecting Solicitors,
2 Geo. V. ch. 28,

That it was not, is shewn by Drews v, Clifford, 2 C. & P. 69, al-
ready referred to, and by Philby v. Hazle (1860), 29 L.J.C.P.
370, These cases were decided upon 6 & 7 Viet. eh. 73, see. 37,
the provisions of which are substantially the same as those of sees.
34 to 36, inclusive, of the Ontario Aect; and it is elear, therefore,
that the action, so far as it is an action for the recovery of the
fees, charges, and disbursements of the appellants in the litiga-
tion to which see. 6 refers, is not maintainable.

Williams v. Griffith (1840), 6 M. & W. 32, has no applica-
tion. In order to understand the question that arose and the
point that was decided in that case, it is necessary to refer to
some of the provisions of 2 Geo. II. ch. 23, which was super-
seded by 6 & 7 Viet. ch. 73, already referred to. Section 23 of
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the earlier Act, after making provision that no attorney

should commence or maintain an action or suit for the recovery
of any fees, charges, or disbursements, at law or in equity, until
the expiration of one month or more after he should have

delivered to the party to be charged therewith

of such fees, charges, or disbursements . . . made

a bill

provision

for an order being made to refer the bill for taxation, upon the

submission of the party chargeable with the bill

to pay

the whole sum that upon taxation should appear to be due to

the attorney.  The ¢

:tion was upon an attorneys bill;

and, after

declaration and before plea entered, the defendant applied for an
rder to refer the bill for taxation without his being required to
enter into the usual undertaking, i.e., the undertaking to pay
the amount of the bill as taxed. It was contended on the part

of the plaintiff that the refer

1wee ought not to be made without

the undertaking being given; and what was decided by the
Court was, that, where a bill contains taxable
was authority, after action brought, on the application of the
client, to refer it for taxation without requiring an admission
of liability on the bill or calling upon the defendant to abandon
any defence which he might have at n'si prius;
pointed out that it would be a hardship on the defendant if it
at nist prius,

were otherwise, becanse, according to the praetic

items, there

and it was

he would be precluded from disputing the items of the bill

there.

In the case of Watson v. Postan (1832), 2
ferred to in Williams v. Griffith, 6 M.
had been deeided that in an action on
bill against two defendants, on the app
of them an order might be made for
the bill without requiring from the applicant
undertaking to pay the costs which shoul

&

Cr. & J. 370, re-

W. 32, it
attorney’s
on of one

taxation of
18 attorney an

and Lord

Lyndhurst, C.B., pointed out that the or vas not made in
pursuance of the Act (2 Geo. I1. ch. 23, see. 23), but nnder th
jurisdiction which the Court had at common law.

It was not until 6 & 7 Viet. ¢h. 73 was passed that there was
any authority in the Court to refer an attorney’s bill for tax

ation on the application of the attorney ; but, by see.

37 of that

Act, it was provided that such a reference might be mads
either upon the application of the attorney or his executor, ad

ministrator, or assignee, whose bill had been delivered with

the month, ‘‘with such direetions and subjeet

tions as the Court or Judge making such referene

to such cond

should think

proper;'’ and, by sec. 43, it was provided that payment of the

amount eertified to be due and direeted to be paid on the taxation

might be enforced according to the course of the Court in whic
the reference should be made ; and, where the reference was mad
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by a Court of common law, anthority was given to the Court or
Judge to order judgment to be entered up for the amount with
costs, unless the retainer were disputed.

The provisions of the Solicitors Aet of this Provinee which
are relevant to the present inquiry are practically the same as
those of the English Act 6 & 7 Viet. ¢h. 73, which deal with the
same matters; sees. 34 to 37, inelusive, of the Ontario Act, be
ing, with some verbal changes, substantially a reproduction of
see. 37 of the English Aet, except that under that Aet, if the
costs as taxed are less hy one-sixth than the bill delivired, the
costs of the reference are to be paid by the attorney, oz, if not
less by one-sixth, by the party chargeable, while under the On-
tario Act the costs of the reference are in the diseretion of the
Court or Judge or of the Taxing Officer, subject to appeal

It is elear from the provisions of these Aets to which 1
have referred that it is only when a bill has been delivered in
accordance with the Aet that the order for reference to taxation
can be made, on the application of the solicitor; though, where
a bill has not been delivered, the Court or Judge may order the
delivery of a bill, and when the bill is delivered an order may
be made to refer it for taxation; and it would indeed he anom
alous if a solicitor, who could not maintain an action for his
costs because a sufficient bill had not been delivered, should be in
a position to obtain an order for the taxation of the insufficient
bill with the right to issue execution for the amount found due
to him on taxation,

Besides the item of $1,800, there were in the bill delivered
items, sufficiently stated, amounting to $84.68, and the respond
ents are entitled to recover these items, unless the hill delivered,
being insufficient as to the main item, is to be treated as not
being a bill within the meaning of the Aet.

There was in England a conflict of authority on the question
whether, where the bill contained items not properly stated and
items which were properly stated, the attorney could recover in
an action for any part of the bill—the Courts of Queen’s Beneh
and Common Pleas holding that he could, and the Court of
Exchequer that he could not: Haigh v. Ouscy (1857), 26 L.J.
Q.B. 217, where the conflicting decisions are referred to; Pil-
grim v. Hirchfelt (1863), 9 L.T.N.S. 288,

I think that we should follow the rule in the Court of
Queen’s Beneh; and that, if the appellants so desire, they should
have judgment for the $84.68, but in that case the judgment
should be with costs on the Division Court seale, with the right
to the respondent to set off the difference between his taxable
costs on the Division Court scale and his costs on the High
Court scale, and to recover the excess of the latter over the
former, and that the appellants should pay the costs of the ap-
peal to this Court.
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If the appellants do not desire to have judgment for the
$84.68 on these terms, the appeal should be dismissed with
costs,

MacrLareN, J.A,, concurred. X

Mageg, J.A.:—The plaintiffs, a firm of solicitors, sue for
$1,564.68, the amount of an account for professional services and
disbursements rendered to the defendant. One item is stated
thus:—

41912, April 15. Solicitor and client costs in litigation over
by-law No. 17 of 1910 of the Township of Tilbury East, con-
cerning the Forbes drainage works, both in the High Court and
in the Court of Appeal, as settled by agreement between the
parties and fixed by statute of the Province of Ontario, passed
on or about April 15, 1912, which costs, as settled and fixed
as aforesaid, were by the said statute directed to be paid by
the Township of Tilbury to you .......ccvvvvvvvenn $1,800.""

The remainder of the account is made up of detailed items,
in all $23.06, for services in 1908 in relation to a drainage by-
law (No. 37 of 1907) of the Township of Tilbury East, which
was repealed later on in 1908, and detailed items, in all $45.52,
in relation to appeals to the Court of Revision and therefrom to
the County Court Judge, in 1910, against assessments under a
substituted by-law (No. 17 of 1910) and detailed items amount-
ing to $11.10 in relation to collection of the $1,800 from the
township, and an item of $5 in relation to an action by the de-
fendant in a Division Court. These items make in all $1,884.68,
and the plaintifis give credit for $320 received.

The defence is, that the plaintiffs did not, before action, de-
liver a proper bill of their fees, charges, and disbursements, so
that the defendant eould have it subjected to taxation,

For the plaintiff's it is said that the Act of 1912 referred to
in the account (2 Geo, V., ¢h. 125, see. 6) fixed the amount of
$1,800 not only as between the township and the defendant, but
also as between the defendant and themselves, and that the ae-
count as rendered is sufficient to entitle them to maintain their
aetion,

I am unable to find in the Act itself, or in the evidence, any-
thing to shew that the Legislature intended to settle or interfere
with, or has settled or interfered with, the state of accounts be-
tween the defendant and his solicitors, or to do more than settle
what amount the Township of Tilbury East should pay to the
defendant,

The special Act was being asked for by the township to de-
clare valid a by-law which, at the defendant’s instance, had been
declared by the Court not to have been legally passed. The
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township had been ordered by the Court to pay the costs in the
High Court and Court of Appeal, as between party and party;
and it was urged by Mr. Gundy, for the defendant, before the
legislative committee, that, as a condition of getting the legis-
lation, the township should be required to pay the defendant,
not only the costs between party and party, but also his addi-
tional costs as between solicitor and client, and including the
costs of appearing before the Legislatare; and, further, that the
amount so to be paid by the township should be fixed by the Act,
so that the township should not be entitled to have them taxed.
This was opposed by the township, but assented to by the com-
mittee; and, at their instance, Mr. Gundy put in before a sub-
committee of members of the legal profession a rough draft, pre-
viously prepared, of the bill of costs between party and party,
to which he added other items; the whole amounting to about
$2,500; which, however, included some $225 already paid by the
township. What these other items were does not appear; nor
does it appear whether or not they included the serviees now
charged for in 1908 and 1909, in relation to the by-law of 1907
and the assessment appeals; but they did include costs and ex-
penses in relation to the opposition to the special Aet; and Mr.
Gundy admits that no amount was put in by him for the defend-
ant's own witness fees or travelling expenses in the litigation.
The sub-committee eut down the amount to $1,800, hut what
items they reduced or rejected does mot appear. The section
was then introduced into the special Aet direeting the township
to pay to the defendant ‘‘his costs, as between solicitor and
elient, in the litigation over the said by-law, both in the High
Court and in the Court of Appeal, and such costs are hereby
fixed at eighteen hundred dollars.””  Although this mentions
only ecosts in the two Courts, and the plaintiffs’ account ren-
dered to the defendant and the statement of elaim in this action
only mention the same as forming the item of $1,800, it is ad-
mitted hy the plaintiffs that the $1,800 was intended to include
also the costs of the opposition to the special Act as introduced;
and that, if the plaintiffs should be paid the amount sued for,
they would not have any further claim for services before the
Legislature. The plaintiffs further concede that the defendant’s
fees and expenses as a witness, although not mentioned before
the committee, should also be allowed to him. So far as appears,
the time and expenses of the defendant’s son, who attended with
Mr. Gundy before the committee—the defendant being ill—
may also have been ineluded by the committee. There does not
seem to have been any mention before the committee of the
amount, $320, already paid to the plaintiffs by the defendant.
The defendant himself was not hefore the committee, and his son
had left the committee hefore the amount was fixed; and it does
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not appear that the son ever saw the statement of costs sub-
mitted to the committee, or had any authority to make a settle-
ment with the plaintiffs. e, indeed, says that he was told by
counsel for the defendant that there would probably be allowed
an amount which would leave a substantial balance for the de-
fendant. All these things make evident that the idea of making
a settlement between the solicitors and the client, was not pre-
sent to the Legislature or its committee, nor even to the parties.

It is, T think, elear that the solicitors, having put in a elaim
for nearly $2,300, would not have heen bound to accept a less
sum from their elient merely because the committee did not con-
sider that the township should pay so much. If the solicitor was
not bound, the elient could not be expected to be. There is
nothing in the Aet to indicate more than that the amount was
fixed as between the township and the defendant, just as is con-
stantly direeted, even when costs are taxed, by the formal judg-
ments of the Courts specifying the amount to be paid by one
party to the other, leaving the question how much the solicitor
is to be paid by the client to be settled between themselves—as
between other agents and prineipals,

The amount 1ot having been settled by the Legislature as
between these parties, it follows that the speeial Act cannot take
the place of a written agreement between them as to a fixed
amount for remuneration. The plaintiffs were, therefore, not
entitled to bring an action without previously delivering a pro-
per hill.

Then, was a bill containing a lump sum—such as this $1,800
—a sufficient compliance with the Aet which requires a bill of
the solicitor’s costs and charges to be delivered a month before
action? Clearly, upon the authorities, it was not. A solicitor
should give such particulars as will enable the client to consider
the propriety of the charges made for each item, and the advis-
ability of asking for taxation of the bill, and enable a Taxing
Officer to understand what is being charged for.

In Drew v. Clifford, 2 C. & P. 69, the bill contained in one
item the amount of the costs taxed against the opposite party,
and it was held not sufficient, and that the action could not sue-
ceed.

In Wilkinson v. Smart (1875), 33 L.T.N.S. 573, which some-
what resembles the present case, the opposite party had under-
taken to pay the elient a lump sum, which included £25, at
which he agreed that the attorney’s costs should be taken, and
the elient had agreed to that settlement. The attorney rendered
a bill which ineluded this one lump sum of £25 as the charge
for his services, and it was held that he could not suceeed as to
that item.

In Pigot v. Cadman (1857), 1 H. & N. 837, the action was
for costs between solicitor and client, not taxable between party

420

see,
28



AT s aiactmct

.
P M

£ AR

12 DLR.| Guxpy v. JOHNSTON,

and party, and the detailed bill delivered had made no mention
of the items taxed against the other party, therehy treating it as
a lump sum already paid. It was held that no proper bill had
been delivered,

In Blake v. Hummel (1884), Cah, & ElL, 345, a lump sum of
£38.10 was charged for services described generally and relating
to a purchase of land, and the solicitor failed as to that item, but
was given judgment for other items properly specified

So in Waller v. Lacy (1840), 8 Dowl, 563, lump sums of
£5.10 and £17.12.1 for separate matters were disallowed, but the
solicitor recovered as to items properly set out,

As the action is improperly brought in respect of that item
of %1,800, it is not, I think, within the power of the Court, in
this proceeding, to maintain the action as to that item by re
ferring it for taxation; and cases which have arisen upon orders
for taxation, when charges untaxable in themselves for want of
particulars, have in some eases been allowed to e supplemented
by itemised bills subsequently delivered, have no application.

But the insufficiency of the bill as to this one large item does
not affect the plaintiffs’ right to suceced as to the other items
sued for. They are for matters entirely independent of the pro-
ceedings in the High Court or Court of Appeal or bhefore the
Legislature, and are properly enough the subject of separate
bills and are separate causes of action. The propriety of these
charges has not been attacked, and the plaintiffs should have
Judgment for these items, amounting to $84.68; but, as they
have received much more than this amount, though not appro-
priated thereto, and the substantial dispute has been on the
item of $1,800, the plaintiffs should bear the defendant’s costs of
action and of this appeal, and the judgment should be without
prejudice to the plaintifis’ right to recover in other actions or
proceedings for their other serviees and disbursements, giving
eredit therein for the sum of %320 received.

Hopains, J.A.:—No stronger argument can be made for the
sufficiency of this bill of costs than what was quoted by Pick-
ford, J., in Cobbelt v. Wood, [1908] 1 K.B. 590, at p. 594: “A
client has no ground of objection to a bill who is in possession
of all the information that can be reasonably wanted for consult.
ing on taxation’’ (per Lord Campbell, C.J., in Cook v. Gillard

1852), 1 E. & B. 26, 37).

But the Court of Appeal, in Cobbett v, Wood, [1908] 2 K.B

420, declined to aceept that exense for the non-delivery of a bill
of fees, charges, and expenses under the Solicitors Act, 1843,
see, 37—which is similar in its terms to our Act 2 Geo. V. ¢h,

28, see. 34
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ONT. The bill of costs in question contains other items, small in
S.C amount, but yet conforming to the statutory requirements. ‘
1013 While we cannot refer the bill for taxation (as against the
- — client’s plea in defence) under the inherent jurisdietion of the )
“",;"‘” Court over its officers: Williams v. Griffith (1840-42), 6 M. & W. I
Jouxston, 92, 10 M, & W. 124; we can direct that judgment be entered in :
By A favour of the upp«-llum_s for the amount of the items properly :
delivered, $84.68, and dismiss the appeal with costs, to he set off .
against the Division Court costs to which the appellants will be g
entitled. i
In view of the expressions contained in Metropolitan Districi
R.W. Co. v. Sharpe (1880), 5 App. Cas. 425, I am not satisfied
that the provisions in the Aet in question, 2 Geo. V. ch. 125, are d
exactly analogous to a direction contained in a judgment of B
the Court. ;"
Judgment below varied as stated by Mereoira, C.J.0. e
p
—_— 1t
hi
MAN. MANSON v. POLLOCK. Qi
K. B. Manitoba King's Bench. Trial before Galt, J. April 17, 1013, ;Ill
118 1. VENDOR AND PURCHASER (§ I E—25) —RESCISSION OF CONTRACT—MOTICE ur

April 17, CONDITION PRECEDENT, WHEN—BONA FIDE DELAY.

Where an agreement for the sale of land stipulates that, in ease
of default by the vendee, rescission by the vendor is to be effected by
a prescribed written notice, such notice is a condition precedent !
cancellation by the vendor, and a short delay in making the down
payment (pending negotiations for a sale between the same parties
of contiguous land to obviate a restrictive building clause in the
original ement) is not ground for rescission, although time was
expressly of the essence of the agreement, it appearing that the vendee
was always ready and willing to earry out his contract.

[Cushing v. Knight, 6 D.L.R. 820, 46 Can. S.C.R. 555, distinguished;
Fry on Specific Performance, 5th ed., 504, 505, 506, specially referred
to.]
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Statement Tuis action was originally brought for a declaration that
the defendant has no interest or estate in certain lands situate
in Winnipeg, and the plaintiff claims that a certain caveal
registered by the defendant on or about May 16, 1912, against
the said lands may be ordered to be vacated.

The action was dismissed and the counterelaim of defendant

allowed. of

J. B. Coyne, and H. Mackenzie, for plaintiff. & "

A. B. Hudson, and A. E. Bowles, for defendant. him

Galt, J. Ganr, J.:—The defendant sets up that on or about the 15th ::t:‘]

day of April, 1912, the plaintiff entered into negotiations with

the defendant to sell the lands in question for the sum of $3,708, oy

for |
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payable $1,256 in cash, and $1,256 on April 16, 1913, and #1,256
on April 16, 1914; that a formal agreement of sale was pre-
pared, expressed to be between Julia Rachel Manson, wife of the
plaintiff, as vendor (in whose name the property had been
placed by the plaintiff) and the defendant as purchaser; that
the defendant paid to the plaintifft on account of said purchase
money the sum of $25, and has tendered the plaintiff the bal-
ance of the cash payment, but the plaintiff has neglected and
refused to accept the same, and now repudiates the said agree-
ment of sale.

The plaintiff in his reply alleges that on or about the 15th
day of April, 1912, Julia Rachel Manson, his wife, was the
registered owner of the lands, and on that date the defendant
agreed to purchase from the said Julia Rachel Manson the said
land at and for the price of $3,768, upon certain terms and
conditions and the defendant paid $25 on account; and the
plaintiff further says that on or about the 22nd day of April,
1912, the defendant abandoned his intention and repudiated
his contraet to purchase the said land and so informed the said
Julia Rachel Manson, and the said Julia Rachel Manson ae-
quiesced in said abandonment by the defendant, and on May
15, 1912, transferred the said land to the plaintiff by a (ransfer
under the Real Property Aet.

At the trial the plaintift was allowed to amend his statement

of elaim by setting up that, under the
21 O

agreement the sum of
06 was payable in cash, and time was of the essence of the
cement, and that such eash payment was a condition precedent
to the aefendant’s rights under said agreement, and that defen-
dant’s conduct in not making such payment amounted to a re-
pudiation of the agreement. The plaintiff also sets up that the
property was of a speculative character and the defendant’s
laches has disentitled him to specific performance

The defendant has amended his statement of defence and al-
leges that the agreement in question was prepared by the plain-
tiff’s solicitor and duly executed by the plaintiff's wife, and de-
livered to the defendant’s solicitor for execution by the defen-
dant, and was thereupon executed by the defendant, and the
defendant further says that within a reasonable time after the
making of the said agreement, namely on or about the 14th day
of May, 1912, the defendant tendered to the plaintiff the balance
of the eash payment, and on or prior to the said date, delivered
to the plaintiff the said written agreement duly executed hy
him; also that the plaintiff never served the defendant with any
notice of intention to ecancel or repudiate the said agreement
on the ground of delay and never complained of any such delay
until the trial of this action. The defendant then counterclaims
for specific performance of the said agreement.
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The evidence shews that the plaintiff had purchased the
property with his own money and simply registered it in his
wife’s name for his own convenience, so that, for the purposes of
this action, he may be regarded as having been the beneficial
owner throughout.

The transaction in question arose in the following manner:
Early in April, 1912, one W. II. McKinnon, a real estate agent,
asked the plaintiff whether the property was for sale, and stated
that he had a party who wanted it for a residence. The pro-
perty was situated at the eorner of Ruby and Westminster
streets, and consisted of 47 feet frontage or thereabouts. Shortly
afterwards the plaintiff told MeKinnon he was prepared to sell
the land at $80 a foot, and told him to accept a deposit from the
purchaser and take it to plaintiff’s solicitors, MeKenzie & Me-
Queen,  The plaintiff then telephoned instructions to his law-
yers, and on April 18th, the agreement of sale was executed by
Julia Rachel Manson. Meanwhile MeKinnon, who states that
he was acting as agent for the plaintiff, informed the defendant
of the success of his mission and received $25 deposit, which he
handed to McKenzie & MeQueen., The defendant thereupon, on
April 23rd, attended his lawyer, Mr. Bowles, gave him the
balance of the eash payment, namely 1,231 to be applied on
the purchase and executed the agreement of sale, which had al-
ready been executed by the plaintiff’s wife.

Up to this point no hitech had oecenrred, and under ordinary
cirenmstances the cash payment and the agreement bearing de-
fendant’s signature would have been handed over to the plain

A P,

tiff's solicitors. In the events which followed, MeKinnon con- th
tinued to take an interest in the transaction, and the parties e
have endeavoured to treat his as agent, first for the plaintiff

and then for the defendant, as their interests dietated. In my en

opinion, McKinnon, at first was agent for the plaintiff. Both
he and the plaintiff admit this and the plaintiff promised to pay
him a commission on the sale. Later on the evidence indicates
that McKinnon was acting much more in the interest of the
defendant than of the plaintiff, My own view is that as soon
as the plaintiff directed MeKinnon to take the deposit to Messrs.
McKenzie & MeQueen, with instructions to the latter to close tha
out the transaction, MeKinnon's ageney for the plaintiff eeased, bui
and that he had no authority to bind the plaintiff by representa-
tions or otherwise after that date. For the same reason, if it
ean be held (as it very well might) on the evidence, that Me-
Kinnon was also acting as agent for the defendant, T think this
ageney completely terminated when the defendant, to the know-
ledge of McKinnon, placed himself in the hands of his solicitor,
Mr. Bowles, to attend to the transaction,

Before proceeding farther with the evidence, it is advisable
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to refer to the terms of the agreement of sale. 1t is dated April
15, 1012, and expressed to be between Julia Rachel Manson,
wife of Lawrence L. Manson, as vendor of the first part, and
Alexander Pollock, purchaser of the second part. The material
clanses of the agreement are as follows:—

1. The vendor agrees to sell to the purchaser, who agrees to purchase

all and singular (the land in ques

on) at and for the sum of thirty-seven

hundred and sixty-eight dollars in gold, or its equivalent, to be paid to

the vendor at Winnipeg as follows: twelve hundred and fifty-six dollars at
or before the execution and delivery of these presents (receipt whereof is

hereby acknowl 1); twelve hundred and fifty-six dollars on April 16,
1013, and twelve hundred and fifty-six dollars on April 16, 1914, with in
terest thereon at the rate of six per cent. per annum from the date hereof
to be paid on the said sum or so much thereof as shall from time to time

remain unpaid, whether hef

e or after the same becomes due; . . . and
in the event of defanlt being made in payment of principal, interest, taxes
or premiums of insurance or any part thereof, the whole purchase money

shall become due and pavable

he purchaser covenants with the vendor that he will pay to the
said vendor the said sum together with interest thercon on the days and

times and in the manner above set forth, and also that he will pay all

s and expenses incurred by the vendor in cancelling or attempting to
cancel this agreement under the provisions hereinafter contained

5. In considera

v whereof and on payment of all sums due here
under as aforesaid the vendor agrees to convey the said lands to the pur
chaser by a transfer under the Real Property Act, ete.

0. If the purchs

er shall fail to make the payments aforesaid, or any
of them, at the times above limited or shall fail to carry out in their en

tirety the conditions of this contract or any of them, in the manner and

within the times herein mentioned (the time of payment as aforesaid being

the essence of this contract) and such «

efault shall continue for one eal
endar month, then the vendor shall have the

ight to mail to the purchaser
a notice in writing signed by the vendor, or by the vendor's solicitor, and
enclosed in an envelope, post paid, and registered and addressed to the
purchaser at Winnipeg to the effect that unless such payment or payments,
is or are made or such condition or conditions is or are complied with
within one calendar month from the mailing thereof, this contract shall
be void, ete.

12. Time shall be in every respect the essence of this agreement.

14. The purchaser further covenants with the vendor that he will not
erect upon said land any building for store, shop or work purposes and

that he will not erect upon said land any apartment block or similar
building, but that any building that he may erect upon said land shall be

built and used for strietly private residential purposes only.

According to Mr. Bowles’ evidence, after the defendant had
executed the agreement on April 23, and had handed the eash
payment to Mr, Bowles, a discussion arose between them as to
the effect of clause 14 above quoted, with regard to building
restrictions. The defendant was desirous of having these re-
strictions removed or modified if possible. The matter was
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taken up between Mr. Bowles, Mr. MeKenzie, and McKinnon,
It then appeared that the plaintiff was also the owner of the ad-
joining 33 feet frontage, and Mr. Bowles suggested that if the
plaintiff would sell these 33 feet also (comprising all the plain-
tiff’s holding on the street) the plaintiff could have no object in
imposing restrictions at all. Accordingly negotiations were com-
menced with that objeet in view. Mr. McKenzie states that these
negotiations lasted for a week or ten days.
Meanwhile, MeKinnon (who, doubtless, had his commission
in view) went to see the plaintiff and endeavoured to persuade
him to abandon the restrictions on the 47 feet, or to sell the
remaining 33 feet without restrictions on any of the land. The
plaintiff, after a day or two’s consideration, said he would sell
the remaining 33 feet, but would insist on $125 per foot pay-
ment for it, which McKinnon thought very excessive. The
plaintiff’s account of the interview, as set forth in answers 147
to 152 of his examination for discovery, is as follows:—
147. Q. When Mr. MeKinnon came to you and said Pollock objected to
the restrictions, you did not call the deal off at that time? A. No, he
wanted to make a deal of $30 for the whole piece, $80 a foot for the whole
piece.
148. Q. That day? A. Yes, that day.
149. Q. And did you say you would consider it? A. I told him I would
let him know the next day; no, he asked me to consider it until the next
day.
150. Q. And the next day? A. The next day I told him I would not
sell any of the property, to call the deal off,
151. Q. Now that is correct? A. Yes.
152. . That is the first intimation that you had about Pollock’s ob
jections? A. Yes,
The plaintiff’s object in calling off the deal during this con-
versation with McKinnon may, in part at least, be gathered from 86
the following answers in his depositions :—
171. Q. And you say, Mr. Manson, that the fact that the property
has increased in value—at least T understand you to say this—might have
had something to do with your wanting to close the deal? A. Well, the
property was increasing
172, Q. (Interrupting). And the fact had something to do with your
calling the deal offt A, Yes, that had something to do with it, T expect.

This conversation between the plaintiff and MeKinnon must
have occurred between April 23, when the agreement was exe-
cuted by the defendant, and April 26, when MeKinnon, having
been told by the plaintiff that the deal was off, and having failed
to obtain from the plaintiff or his wife a return of the $25 de-
posit, went to the defendant’s office and left a cheque for $25
in favour of the defendant, whose good opinion he was anxious
to retain,

This return of $25 by MeKinnon to the defendant, who at
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first refused to receive it, but subsequently accepted the eheque
and returned $12.50 of it to MeKinnon, has been strongly relied
upon by the plaintiff as indicating the final stage of calling off
the deal; but it must be horne in mind that the $25 in question
was not the deposit, which the plaintiff and his wife insisted
on retaining, but was only a similar amount which, for business
reasons, McKinnon thought it advisable to pay over to the de-
fendant. It must also be borne in mind that McKinnon’s ageney
for either or both of the parties had terminated several days
before. 1 think, therefore, that this incident eannot be relied
upon for the purpose claimed by the plaintiff.

Mr. Bowles appears to have understood from MeKinnon that
the plaintiff would not waive or modify the existing restrictions,
nor would he sell the remaining 33 feet except at an exorbitant
fizure, and that the plaintiff had ealled the deal off. At this
time Mr. Bowles had in his possession the agreement, signed by
hoth parties, and the money wherewith to make the cash pay-
ment, Mr. MeKenzie knew that the agreement had been exe-
cuted by his client, but he was not aware, and did not inquire,
whether it had been executed by the . defendant. Mr. Me-
Kenzie says that when the plaintiff refused to waive the restrie-
tions and also refused to sell the remaining 33 feet at $80 per
foot, he communicated hy telephone with Mr. Bowles and Bowles
said that Pollock would not go on with the transaction and asked
MeKenzie to return the deposit. Bowles says that when the deal
appeared to have been called off he asked MeKenzie if he would
return the deposit as he wanted the deal closed out or ealled off,
He furthermore says that he has no recollection of telling Me-
Kenzie that Pollock had abandoned the deal.

If McKenzie really thought that the deal was at an end, it
seems strange that he never made any inquiry as to whether
the agreement had or had not been exeeuted by Pollock, and
that he never, by telephone or otherwise, demanded the return
of the agreement (executed by his own elient), which had been
delivered to Mr. Bowles. And if Mr. Bowles thought that the
agreement respecting the 47 feet had been actually and legally
called off by the plaintiff, or in any way repudiated by the de-
fendant, it seems inexplicable that he should have retained, up
to the date of trial, the money which had been handed to him by
the defendant for the express purpose of making the cash pay-
ment, Certainly the defendant himself does not appear to have
intended to abandon any rights which he had under the executed
agreement, for, as Mr. Bowles says: ‘I was never authorized by
Mr. Pollock to abandon any rights he had under the contraet.””
This statement by Mr. Bowles would, of course, not be conclu-
sive, but it is an important element to be considered when it
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is said that he was abandoning the contract on behalf of the
defendant.

In my opinion the transaction was allowed by both parties
to drift along at loose ends until the balance of the cash pay-
ment was tendered by Mr. Bowles to Mr. MeKenzie on May
14, The tender was refused on the ground that the deal was
off. No objection was taken either as to the form or amount of
the tender.

On May 15, the plaintiff took a conveyance from his wife
and registered it, and on May 16 the defendant registered
his caveat. The amendment allowed to the plaintiff at the trial
is based upon certain points dealt with by the Supreme Court of
Canada in the recent case of Cushing v. Knight, 6 D.L.R. 820,
46 Can. S.C.R. 555. Mr. Coyne, on behalf of the plaintiff, natur-
ally relied very strongly upon that case, and has furnished me
with a copy of the case on appeal, setting forth the agreement
there in question.

There the purchaser (plaintiff) not only negleeted, but posi-
tively refused to make the eash payment of 10,000 unless the
vendors (defendants) would remove, or undertake to have dis-
charged within a reasonable time, a certain mortgage for $15,-
000 which eovered the lands in question and other lands.

It will be noticed, by comparing the terms of the agreement
there with the terms of the agreement here, that the mode of
payment, the covenant for payment and the stipulation that
time is to be of the essence, are almost identical ; and also the
first portion of the provision as to the vendor’s right to termin-
ate the agreement ‘“if the purchaser should fail to make the
payments aforesaid or any of them.”’

The decision arrived at by the Supreme Court of Canada
(reversing the judgment of the Supreme Court of Alberta) was
that the plaintiff’s failure to make the cash payment was a
bar to a claim for speeific performanee or any other relief. The
decision itself is clear enough, but the reasons on which it is
based present some diffienlties. Davies, and Anglin, JJ., hold
that the execution of the agreement constituting the relation-
ship of vendor and purchaser was the consideration for the cash
payment and in default the vendor’s obligation to sell did not
become binding. Duff, and Brodeur, JJ., hold that the payment
of the $10,000 in cash was a condition precedent to any obliga

tion on vendors to convey or shew a good title. TIdington, J.,
holds that the purchaser’s refusal to pay the $10,000 was a
repudiation of the agreement. The Chief Justice merely an-
nounces the allowance of the appeal withont giving any reasons
therefor. But all the first four mentioned Judges agree that the
covenant for payment and the paragraph of the agieement ro-
lating to what should oceur in case the purchaser should make
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default only apply to the balance of the purehase money and not
to the cash payment of $10,000,

As put by Duff, J., ““the stipulations presuppose that the
first payment has already heen made.”” But suppose that the
purchaser, being in default for non-payment of the $10,000, the
vendors had been minded to hold the purchaser to his bargain,
could they not have sued him for the amount as being part of
“the said sum of money above-mentioned’ (namely, the total
purchase price) which he had covenanted to pay? Or suppose
that the vendors were desirous, upon said defanlt, to deelave the
agreement null and void under the provision which purports
to enable them to do so, “*if the purchaser should fail to make
the payments aforcsaid or any of them within the times above
limited, or fail to earry out in their entirety the conditions
and stipulations of this

agreement in the manner and within
the times before-mentioned.””  Could they not have success-
fully contended that the first payment was as much within the
provision as any other subsequent payment? The majority of
the Judges apparently exelude this construction,

But, after all, the decision itself is based upon widely differ
ent faets from those existing here. In Cushing v. Knight, 6 D
L.R. 820, 46 Can. S.C.R. 553, the respondent (purchaser) in
tentionally refused to make the first cash payment (having, as
he thought, legal grounds for his refusal), notwithstanding a
four days’ notice given him by the vendors warning him that if
the money were not paid they would cancel the agreement, In
the present ease there was certainly negleet on the part of the
purchaser, extending over a period of some three weeks, but part
of that time was eonsumed in negotiations, and there was no re-
fusal to make the payment. The radical difference between neg-
lect and refusal in such a ease is shewn in Fry, on Specific Per
formanee, 5th ed., 504, 50! I8

The agreement remained in foree. No elaim was made hy
the plaintiff or his solicitor based on default in making the eash
payment and no repudiation by the purchaser was shewn to have
taken place. On the contrary, the only repudiation shewn hy
the evidence was by the plaintiff and his wife in their interview
with M¢Kinnon on or about April 25,

It will be remembered that negotiations were pending for
either a modification of the existing agreement or for a purchase
by the defendant of the additional 33 feet, and no doubt, if
this had been secured, a new agreement would have been drawn
covering the whole land, omitting any building restrictions,
and providing for a cash payment of larger amount,

During the negotiations hy the parties, and up to the time
when the plaintiff renounced the contract, 1 do not think the
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defendant ean fairly be said to have been in default as regards
his cash payment.

The law applicable to this state of affairs is set forth in
Leake, on Contraets, 6th ed., 639, as follows:—

Renunciation of the contract, if not accepted by the other party as
a present breach, may be withdrawn at any time before the performance is
due; but if not in fuct withdrawn it is evidence of continued intention to
the same effect.  Therefore it operates as a continuing waiver and dis-
charge of conditions precedent to the liability for the performance; such
as a demand of performance. the lapse of a reasonable time or an ap-
pointed time, the tender of money or goods or the like: citing Ripley v.
MeClure (1849), 18 L.J. Ex. 419,

See also Hochster v. De la Tour, 2 E. & B. 678, and Braith-
waite v. Foreign Hardwood Co., [1905] 2 K.B, 543,

A further point was taken by the plaintiff, likewise based
upon certain observations in Cushing v. Knight, 6 D.L.R. 820,
46 Can. S.C.R. 555, that the land in question was of a speculative
value, and the delay even of three weeks deprived the defendant
of any right to specific performance. This point, like the other,
was an afterthought by the plaintiff and was not raised until
the trial. Even assuming that the property in question was of
a speculative value throughout, I think the plaintiff’s renuncia-
tion of the contract above-mentioned is an answer to this point
also. But there is no evidence that the land was of a specula-
tive value at the date of the agreement, although there is evid-
ence that at a later date, in May, some neighbouring property
was quoted in the newspapers at an advanced price.

If, instead of renouncing the contract, the plaintiff had given
even one day’s notiee to the defendant of an intention to eancel
the eontract unless the cash payment were made, I do not doubt
the money would have been paid forthwith. Under the eireum-
stances, 1 do not think the delay of three weeks was sufficient to
bar the defendant’s right to specific performance,

I am, therefore, of opinion that the action should be dis-
missed with costs and the counterclaim allowed with costs,

Action dismissed.,

WILLIAMS v. BOX.
Manitoba King’s Bench. Trial before Galt, J. April 23, 1913,

1. Morreace (§ I E—22)—RIGHTS AND LIABILITIES OF PARTIES—MORT
GAGEE IN POSSESSION—L088 OF RENT FROM NON-REPAIR,

A mortgagee in possession of mortgaged premises is chargeable with
rents which he might have received had he made necessary repairs to
the premises from time to time during his possession with money
which he did receive as rent, where it appears that when he went into
possession the property was in good condition, but during his oe-
cupation he allowed it to run down.

[Williams v. Bowx, 44 Can. 8.C.R. 1, referred to.]
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2, MORTGAGE (§ VI D—806)—ENFoRCEMENT Errecr or 1ExpeER — IN-
TEREST,
While, under ordinary circumstances, a mortgagee even if in pos

session is entitled to his full interest down to the date of payment, he
is not entitled to rely upon that rule if he has denied the mort-
gagor's right to redeem; so on an accounting between a mortgagee in
possession who had refused to be redeemed, where it appears that the
mortgagee refused to aceept a reasonable offer of the mo gor, that
a sum suflicient to satisfy the mo s claim be set aside out of
a fund then on deposit in court by 1 of an expropriation of the
land in question, the mortgagee is properly refused interest at the
rate stipulated in the mortgage from the time of such failure to ae-
cept the offer and is allowed only the rate of interest acerued upon
the fund in court.

[National Bank of Australasia v. United Hand, ete,, Co., 4 A.C. 301,
applied.]

Arrearl from a report made by the Master on a reference
directed by an order herein, dated January 8, 1912, for the pur-
pose of ascertaining the amount, if any, required to be paid hy
the plaintiff to the defendant in order to redeem the lands in
question.

The appeal was allowed.

J. B. Coyne, for the plaintiff.

G. W. Baker, for the defendant,

Gavr, J.:—The evidence addueed hy the parties on affidavit
is very conflicting, and, in attempting to decide the questions
involved, some assistance may be derived from the previous
history of this case. The following faets are extracted from the
report of the case, Williams v. Bor, 19 Man. L.R. 560, On
August 10, 1904, the plaintiff executed a mortgage in favour of
one Devine, to secure $2,000 and interest at 8 per cent, On
October 30, 1905, the mortgage was transferred to the defendant.
A small amount of principal and interest having fallen into
arrear, the defendant attempted to sell the property in August,
1907, but failed. IHe then obtained a final order of foreclosure,
and a certificate of title was issued in his name. The first inti-
mation that the plaintiff or her agent had that the property had
been foreclosed was when one of the tenants informed her that
notice had been given not to pay the rent to her. The plain-
tiff then took immediate steps to redeem. As soon as she could
ascertain the defendant’s address she went to see him. He either
did not know, or pretended not to know that the mortgage had
been foreclosed. The defendant said that he was quite willing
to take his money and let her have the property, provided his
‘““partner’’ was agreeable, but that he would have to consult him
before finally deciding. As a matter of faet, his partner was a
myth, and he probably told her this falsehood for the purpose
of putting her off until he had time to ascertain what right he
had to hold the property. The plaintiff was ready and willing
to pay the defendant the amount due under the mortgage, in-
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terest and costs.  The defendant finally refused to aceept it, and
this action was begun. The plaintiff acquired the property
about the year 1900, It had then only a cottage and a stable up-
on it. In 1904, she ereeted a double house at a cost of upwards
of $3,000, For a time she ocenpied the house for the purpose of
keeping boarders and roomers, but her health failing, she had to
give it up.  Afterwards, until foreclosure, the house was oc-
cupied by tenants whose rent was her entire source of income,
The total amount due under the mortgage was in the neighbour-
hood of $2,000, and the evidence shewed that the property was
worth five or six times the amount against it.

The action resalted in a decision given by the Supreme Court
of Canada, Williams v. Box, 44 Can, S.C.R. 1, in favour of the
plaintiff, declaring her entitled to redeem the mortgaged pre-
mises upon payment of redemption moneys to be fixed according
to the nsnal practice of the Court of King's Bench for Mani-
toha.

During the progress of the action the Canadian Northern
Railway Company expropriated the mortgaged premises and
paid into Court to the eredit of the matter between the Canadian
Northern Railway Company and John Box and Jane Williams,
the Standard Plumbing and Heating Company, Limited; and
in the matter of the Railway Act, being eh. 37 of the Revised
Statutes of Canada, 1906, the sum of $18,000 together with
$186 interest up to December 5, 1911,

After the decision rendered by the Supreme Court of Can-
ada, an order was made by the Chief Justice of this Court on
January 8, 1912, reeiting the above payments into Court, and
that Jane Williams (the plaintift herein) was entitled to the
sum of $11,116.72, less whatever sum may properly be due to
John Box (the defendant herein), in respect of his mortgawe
for $2,000; and ordering, amongst other things, that all neces.
sary enquiries be made, accounts taken, costs taxed and proceed-
ings had for the redemption of the premises in question ; and for
this purpose that the eause be referred to the Master at Winni-
peg: and that the amount, if any, found due from the plaintiff
to the defendant should be paid to the defendant on econfirma-
tion of the Master’s report out of the moneys in Court to the
eredit of the matter of the Canadian Northern Railway, ete.:
and in ease any balance shonld be found by the Master to be due
from the defendant to the plaintiff the defendant should pay
such halance to the plaintiff forthwith after confirmation of the
Master’s report ; and that the moneys in Court in the above mat-
ter should be paid out aceordingly. And it was further ordered
that the costs of and incidental to the proeeedings in the Mas
ter's office he reserved. [See Williams v, Bor, 3 D.L.R. 684, 22
Man. L.R. 258, judgment of Manitoba Courtof Appeal dismiss
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ing appeal from judgment of Mathers, J., affirming a ruling of
the taxing officer. |

On November 30, 1912, the Master made his report finding
that there was due from the plaintift to the defendant in re.

speet of the mortgage the sum of $1,147.34, after making all
deductions specified in the order.  The Master reported s

ally at the request of the plaintiff that he had not allowed her
anything in respeet of her surcharge for additional rents

amounting to about $1,500 which the plaintiff elaims might have

heen reeeived if the defendant had expended reasonable sums in

repairing the mortgaged premises, the Master holding that the
defendant was not bound to apply the rents as received in re
pairing the premises as such rents were never sufficient to satisfy
the arrears of interest aceruing from time to time and the sums
paid out by the defendant for taxes and insurance preminms
The Master also allowed the defendant interest at 8 per cent on
the balances from time to time up to the date of said report, not
withstanding that the money for payment of the defendant’s
elaim was paid into Court by the Canadian Northern Railway
(C'o. on August 2, 1911, Also that before the date of the judg
ion the solicitors of the plaintiff applied several

ment in the
times by letters which were proved before the Master to the

defendant’s solicitors for a statement of what they elaimed to

be due under defendant’s mor sting the possibility

of a settlement without the necessity of a reference, to w'ich
letters the defendant’s solicitors made no written reply, and the
plaintiff received no statement

The plaintift appeals from the said report in respeet of the
following matters:

1. That the learned Master erred in not el
dant with rent, amounting to about the sum of
the defendant might have received had he made small necessary

r the defen

repairs from time to time w th moneys in his hands received
from the premises

2. That the learned Master erred in allowing costs of fore
closure in the land titles office amounting to 3690, and in
terest thereon, as the foreclosure was obtained by an untrue
affidavit of the defendant

3. That the learned Master also erred in allowing interes

at 8 per cent. upon the balane he found from time to
time owing, as since July, 1911, there has been moneys in Court

to pay whatever sum, if any, is owing to the defendant

In determining the question involved in this protracted
litigation the following dates may be noted,  On May 18, 1908,
the defendant (wrongfully as has been Id by the Supreme
Court of Canada) obtained his eertifieate of titl \t that date

and for some years previously the property on which were built
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two houses, a stable and a shanty, had been rented, the houses
each renting at $25 a month, the stable and shanty each at $2
a month, making a total monthly rental of $54. One of the
houses was rented to Mrs. Bolton, who had paid her rent in ad-
vance to May 28, 1908, and the other to Mrs. Smith, who had
paid her rent in advance to June 15, 1908,

On October 15, 1908, the plaintiff’s solicitors wrote the de-
fendant’s solicitors for a statement of what the defendant claims
to be due under his mortgage. To this letter no reply was re-
ceived.

In April, 1909, the action was tried and final judgment pro-
nounced by the Supreme Court in November, 1910, In July.
1911, the defendant petitioned the Privy Council for leave to
appeal, but this was refused and certain costs were awarded
to the plaintiff in opposing said petition amounting $228.66.

On August 2, 1911, the plaintiff’s solicitors again en-
deavoured to obtain a statement from the defendant’s solicitors
as to what they claimed to be due in reference to the mortgage,
but received only a verbal answer that they were unable to
give any statement. This was followed up by similar letters on
August 30 and September 15, but no statement was forth-
coming.

At the reference hefore the Master, the defendant filed affi-
davits by himself and agents from which I extract the follow-
ing:—

John Box: On May 18, 1008, T obtained certificate of title in my name
to the land referred in this action. T entered into possession of said lands
and collected the rents after the date of the issue of the certificate of title.
T did not let the honses situate on said lands or collect the rents personally.
I employed agents to do 0. The ngents 1 employed were Robert H. Met.
ealfe, George William Baker and John Scaife, When I entered into pos
session of the said land, the houses were not in a good state of repair and
during the time of my possession I was continually troubled by the health
authorities of the city of Winnipeg, because of the unsanitary condition
of the houses, Shortly after I entered into possession of said land, the
Grand Trunk Railway Co. surveyed said land and I believed they were
about to take over said land.

Robert H. Metealfe: T am a real estate and renting agent. During
the years 1908 and 1900 T collected rents from the property referred to
in this action on behalf of the defendant. During the time I looked after
said property it was in very bad repair, and it was almost impossible 1o
get tenants to live in the houses. There were continual ecomplaints from
the tenants. The plaster was broken and the houses were generally in a
bad state of repair, I am informed, and believe, that the city authoritios
were continually complaining to the tenants of the uninlliulr_\: state of the
houses,

In a subsequent affidavit Mr. Metealfe further says that there
is no basement in the houses and no furnace or heating ap-
paratus. The water-pipes are on the surface, and they were
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continually freezing during the winter and the houses were
empty the greater part of the time. And that he could not
secure permanent tenants and the elass of tenants he did rent
the houses to were of the very poorest class,

The defendant himself, in another affidavit, states that dur-
ing the winter months while he was in possession of the houses
situate on the lands in question they were uninhabitable, There
is no basement in the houses and no furnace or heating ap-
paratus. The water-pipes are on the surface and beeame frozen
whenever the cold weather commenced. That the houses were
raised on blocks, and that the foundations were loose and nat-
urally they were cold during the winter and the tenants wounld
not live in them, and that during five months of the year the
houses were not rentable.  Ile also states that in the summer of
1910 the health authorities of the city of Winnipeg condemned
the houses as unsanitary, and put up placards on the houses.

On the other hand the following evidence is given on he-
half of the plaintiff .—

Charles Millican says that he collected the rents for Mrs,
Williams for the property in question in this action and has
knowledge of the matters deposed to; that at the time the defen-
dant served notice upon the plaintiffs to pay rent to him, the
houses known as 102 and 104 Bell avenue were rented at $25
per month to Mrs. Smith and Mrs. Bolton respectively. The
shanty on the property was rented to John Seaife at $2 per
month, and although the stable was not rented at that time it
had been, and he believed, could be rented at $2 per month,
That the sum of $54 was in his opinion the reasonable monthly
rental value of this property from the time that Mr. Box took
possession of the property in the month of June, 1908, until the
time when the Canadian Northern Railway Co. took possession
of the property about the end of August, 1911,

Thomas Anderson Irvine states that he has read the affidavits
of John Box and R. H. Metealfe, That the water-pipes are not
on the surface as pleaded in said affidavit; that the water-pipes
pass under the houses and go to the centre of the houses and
then go upwards one on either side of the centre partition. That
there was a shut-off cock six feet below the ground level which
could be operated from the ground floor. That there is no
reason why the water should ever freeze because it could he
turned off from this stop cock and it could never freeze unless
the temperature in the houses went down below freezing point,
He also says in answer to Mr. Box's statement that the houses
were raised on blocks, ete., that as a matter of fact the houses
were built with a surface stone foundation completely enclos-
ing the houses. That there was no necessity of putting in a hase-
ment or going to any expense of that kind for the purpose of
making the houses tenantable at any time,
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Jane Williams the plaintiff says that she occupied house
No. 102 from July, 1904, to March, 1906, continuously and No.
104 from July, 1904, to December, 1905, That the water-pipes
never froze up during that time nor during her possession of
the houses. That the water-pipes were provided with stop and
waste cock taps which were placed some six feet below the
ground level, so that the water could be turned off and the
pipes drained if the houses were unoceupied. That she had her
rooms, except those required for her private use, continually
occupied, and had no complaints from any of the roomers.
And that, until Mr. Box took possession, the houses were kept
in good repair.

James Thoms says that he is a builder and valuator, having
been engaged in the building trade thirty-six yvears. That he
was instructed to make a valuation of the houses known as
Nos. 102 and 104 Bell avenue for the purposes of an arbitration
with the Canadian Northern Railway Co.. That he thoronghly
and carefully inspeeted them at that time, That his estimate of
the cost of putting the houses into reasonable repair fit for good
tenants in the month of August, 1911, would have been from
#150 to $200. And that the said houses had a substantial sur-
face stone foundation which was in good repair.

Isabel Smith says that she resided at 102 Bell avenne from
February, 1907, to June, 1908, as tenant of Mrs. Jane Williams
and was frequently in No. 104 Bell avenue during that time.
That during this period there was no trouble with the water-
pipes freezing and the houses were kept in good repair,

Zella Lawrence French says that she was tenant of No. 104
Bell avenue from September, 1906, until February 15, 1907,
That during this period she had no trouble with water-pipes
freezing and the house was kept in good repair,

Joseph Henry Lawrence says that he was tenant of and re-
sided at No. 102 Bell avenue from April, 1906, until December
31, 1906. That during this period there was not at any time
trouble through water-pipes freezing and that during that period
the house was kept in good repair and was in good repair when
the family moved away,

A consideration of the ahove affidavits satisfies me that up
to the time when the defendant took possession in May, 1908,
the houses and out-houses were in good, tenantable repair, bring-
ing in a regular monthly rental of $34 or thereabouts.

The defendant has been convicted of falsehood by the
learned trial Judge, who very unwillingly gave judement in
his favour on certain points of law which were subsequently
versed by the Supreme Court of Canada.

I am inelined to think that the clue to the defendant’s con
duct in permitting the buildings to become out of repair is to
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be found in the last clause of his affidavit sworn on May 18,
1912, when he says,
shortly after I entered into possession of said land the Grand Trunk Rail-

way Co. surveyed the said land and 1 believed they were about to take
over said land.

The general statements made by his principal collecting
agent Robert . Metealfe are categorieally contradieted by wit-
nesses for the plaintiff after a carveful examination of the pre-
mises. Mr. Metealfe states that during the years 1908 and 1909
he collected the rents and that he is informed and believes that
the eity authorities were continually complaining to the tenants
of the unsanitary state of the houses, yet the defendant himself
shews that this trouble about sanitation only arose in 1910,

Under the judgment of the Supreme Court of Canada, Wil-
liams v. Box, 44 Can. S.C.R. 1, the defendant, after taking pos-
session under his certificate of title, must be treated as mortaagee
in possession. Under ordinary circumstances he would he en-
titled to repay himself from the rents and profits, the amount due
or aceruing due upon his mortgage, together with interest at the
stipulated rate. On the other hand, he must not overlook tha
interests of the mortgagor. From the numerous authorities eite 1
by Mr. Coyne, on behalf of the plaintiff, T would specially refer
to the following: Halsbury's Laws of England, vol. 21, see
364 :—

A mortgagee who goes into possession of the mor

(d property, and
thereby excludes the mortgagor from eontrol of it, is bound to account to
the mortgagor, not only for the rents and profits which he actually reccives,
but also for the rents and profits which, but for his wilful default or neg-
lect, he might have received. Tt is based on the principle that, since the
property is only a security for the money, the mortgagee must be dili
gent in realizing the amount due in order that he may restore the pro
perty to the mortgagor.

365, When the mortgaged property is let at the time of the mortgagee
taking possession, he is charged with the rents at the rate reserved, pro-
vided that he could, with due diligence, have recovered them. When the
property is not let, he must use due diligence to let it; and, if it remains
unlet through his default, he is chs

ged with the rents which ought to have
been obtained: see also Sherwin v, Shakspear (1854), 5 DeGi, M. & G, 517,
536; Kensington v. Bowverie, T DeG, M. & G. 134, )i
(1842), 6 Jur, pt. 1, 003,

Maore v, Painter

A mortgagee is not liable for rent while the property. from its ruinous
condition or otherwise, is in

v, Cave (1824), 3 L.J. Ch,

pable of beneficial oceupation: see Warshall

57.

But it is idle for the defendant to contend, on the evidence
before me, that when he took possession, the houses, or any of
them, were in a ruinous condition. They had been built only
four yvears previously, and were rented by respectable tenants
who appeared to be quite satisfied to remain,

712 p.LR.
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The authority principally relied upon by Mr. Young, cn
behalf of the defendant, on this branch of the case was Richards
v. Morgan (1753), 4 Younge & Collyer, 570. The report is
fragmentary, merely stating :.—

Lord Chancellor said that a mortgagee in possession ought to do such
repairs as he ean repay by the rents of the estate, if his interest is paid;
but he need not re-build or lay out large sums beyond the rent, for that
would be to lend more principal money upon, perhaps, a deficient security.

The defendant states in one of his affidavits sworn June 3,
that after he obtained his certificate of title he had a contractor
look over the houses with the object of putting basements in.
He said it would cost $2,000 to put basements in and to make
the houses tenantable, and he considered this too mueh money to
spend on the houses. The defendant does not mention who the
contractor was, and, of course, he could not be called upon to pay
out such a sum as $2,000 to put the premises in repair. But I
am satisfied from the other affidavits filed herein that this vagne
statement was based upon a misapprehension as to the actual
state of the premises and as to the amount which might be re-
quired to put them in complete repair. A large expenditur:
would be unjustifiable because it might be unfair to charge the
mortgagor with it. A small expenditure for necessary repairs
would be a benefit to both the mortgagor and mortgagee.

It is manifest to me that the defendant had in view the ex-
propriation of the property, and he simply determined to spend
nothing upon it in the meantime. Yet, even after three years
of this negleet, namely, in the month of August, 1911, James
Thoms, the builder and valuator, states that the sum requisite
for putting the houses into reasonable repair, fit for good ten
ants would be only from $150 to $200. Probably a very much
smaller expenditure than this would have kept the property in
good repair if any attempt had been made by the defendant
with that objeet in view.

O bt o s th e -

th

The tenancy of the stable and the shanty may be said to have
been of a more precarious nature, and I think justice will be el
done hy charging the defendant with a rental of $50 per month pan
from the time he took possession down to the time when the th
Canadian Northern Railway Company expropriated the pro- thi
perty; and allowing the defendant, in his account, the sum of 4 sib

$200 to cover all small repairs requisite during defendant’s pos Co
session, the

With regard to the other two branches of the appeal, namely, :
as to the rate of interest allowed by the learned Master and the
costs of foreclosure, under ordinary cireumstances, a mort- Se)
gagee, even in possession, is entitled to the full amount of lis
interest and costs down to the date of payment. But I cannot
believe that a mortgagee who has denied the mortgagor’s right
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sem, and has, by every means in his power prevented the
mortgagor from paying him off, is entitled to rely upon the
usual rule. The contrary has been held, and the prineiple ex-
plained in The National Bank of Australasia v. United Hand in
Hand Co., 4 A.C. 391,

It is argued on behalf of the plaintiff that the defendant
should be penalized for not responding to the letters requesting
a statement of the amount due written by the plaintifi’’s solici-
tors on Oectober 15, October 23, and November 1, 1908, At that
time, however, the defendant was in possession of a certificate
of title and was entitled to elaim as owner until the judgment
of the Supreme Court of Canada. Even down to August, 1911,
when the plaintiff’s solicitors again endeavoured, but without
success, to obtain a statement from the defendant’s solicitors,
I do not think the defendant’s conduet absolutely precluded his
right to interest at the stipulated rate; for no tender was made,
nor was any money set apart by the plaintift for the purpose.
But, on August 30, 1911, the plaintifi’s solicitors wrote to the
defendant’s solicitors the following letter :—

As you are aware, the Canadian Northern Railway Co. is taking all
of this land north of the railroad track and has paid into Court the sum of
$21,000, The amount of Mr, Box's elaim under the mortgage, a

e from
any deductions, we understand is in the neighbourhood of $2,600, We
propose that, out of the moneys deposited in Court by the C.N.R., $3,000
should be transferred to the credit of the action of Willinms and Box. This
money could remain there until the exact amount payable to Mr. Box has
been ascertained.

In the meantime we wonld like to have a transfer of the land in ques
tion in the action of Williams and Box to Mrs, Williams, and a consent to
payment out of all the moneys except the £3,000, transferred to the eredit
of Williams and Box, We are enclosing transfer herewith,

No reply to this letter appears to have been received. 1
think the offer therein contained was so reasonable that the
defendant should ecertainly have accepted it. The money was in
Court, and a sufficient balanee over and above the total amount
claimed by the defendant would have remained in Court to an-
swer any possible question of interest. Instead of aceepting it,
the defendant has protracted the litigation and has obstrueted
the plaintiff by putting her to all the delay and expense pos-
sible, The interest allowed to the plaintiff on the moneys in
Court is only 3 per cent.,, and I think it would be inequitable
that she should have to pay the defendant 8 per cent. on any
portion due to him. Allowing two days for a reply to the above
letter of August 30, 1911, T would hold that from and after
September 1, 1911, the defendant was only entitled to interest
on his claim at the rate of 3 per cent.

The only other item in dispute relates to the costs of the fore-
closure proceedings, amounting to $36.90, and interest thereon,
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under which the defendant wrongfully obtained his certificate of
title, which have been allowed to the defendant by the learned
Master., | think that these costs, having been wrongfully in-
curred by the defendant, are not properly chargeable against
the plaintiff.
I am therefore of opinion that the plaintiff’s appeal in re-
spect of the rents and rate of interest and costs of foreclosure
should be allowed with costs, and that the account between the
parties should be re-adjusted on the basis above set forth in re-
spect of each of said grounds of appeal. The costs in the Mas-
ter’s office having been reserved, will be dealt with on further

directions.
Appeal allowed.

McINNIS FARMS, Limited v. McKENZIE.

Manitoba King's Bench. Trial before Curran, J. April 11, 1913,
1. CoxtrACTS (§ 1 E 5—105)—STATUTE OF FRAUDS—INDEFINITE TERMS OF
WRITING,
The Statute of Frauds is not satisfied where the written instru
ment or eorrespondence constituting the memorandum required by
the statute, though otherwise satisfactory, fails to fix definitely the
amounts of the deferred payments on a sale of land or the times when
such payments are to be made.
2. Coxtracts (§ 1 E5—103) —STATUTE OF FRAUDS—SIGNATURE BY ONE OF
TWO ADMINISTRATORS,
An offer to sell land belonging to the estate of a deceased person is
not a sufficient memorandum under the Statute of Frauds where the
offer is signed by only one of two of the personal representatives of

the deceased.
[Gibb v. MeMahon, 37 Can. S.C.R. 362, applied.]
3. VENDOR AND PURCHASER (§ T11—30) —PURCHASER'S DIRFCTION TO CON
VEY TO THIRD PARTY,
A company has no right to sue on an agreement for the purchase
of land where the offer was made to and accepted by someone el
though the offeree, previous to the acceptance of the offer, had re
quested that the deed be made out in the company’s name.

i

4, EXECUTORS AND ADMINISTRATORS (§ 1T A 2—40)—Powers — Disposat gi
OF REAL PROPERTY,

Under the provisions of the Devolution of Estates Act (Man.), as
amended by see. 2, of eh. 21 of 5 and 6 Edw. VIL, Statutes of 1906
(Man.), a sale of land of a decedent cannot be made by the administra.

tors without the approval of the Registrar-General where there are

no debts and there are adult heirs who do not concur in the sale, or
where there are infants interested,

5. CoxtRACTS (§1 E6—115)—STATUTE OF FRAUDS—ACTS OF PART PER
FORMANCE,

Aots of part performance in order to he effective to take a con

tract for the sale of land out of the operation of the Statute of
Frauds, must be done by the person asserting the contract with the

ge of the person ht to be cha d that the acts are lwing
nd are so done on the faith of the contract; and such acts must be
nt with the contract alleged, and performed on the faith

[Fry on Specific Performance, 5th ed., sec. 588, specially referred
to, and Maddison v. Alderson, 8 A.C. 467, referred to.]
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Tuis action was brought for specific performance of an
alleged agreement for the sale by the defendants Margaret E.
MeKenzie and John MeLean, as the administrators of Alexander
MeLean, deceased, to the plaintiff, of the east half of see. 9 and
the west half of see, 10, both in township 13, range 8, west of the
prineipal meridian in the Provinee of Manitoba,

The action was dismissed.

D. A. Stacpoole, and L. J. Elliolt, for the plaintiff's
E. Anderson, K.C., and E. Frith, for the defendants,

CuUrraAN, J.:—The agreement is contained in certain eorre-
spondence between the defendant Margaret E. MeKenzie and
one Donald MelInnis, carried on between March 3, 1911, and
April 17, 1912,

The defendants are sued as administrators of Alexander
MeLean, deceased, but no formal proof of their representative
capacity has been adduced.

The defendants deny the alleged agreement, and plead the
Statute of Frauds.

The defendant John MeLean was called by the plaintiff, and
swore that his co-defendant, Margaret E. MeKenzie, and her
daughter, Ernestine MeLean, were and are the sole beneficial
owners of the land in question which had belonged to Alexander
MeLean, deceased. The defendant Margaret E. McKenzie is the
widow and Ernestine MeLean is the daughter of the said Alex-
ander MeLean, deceased. The female defendant is now the wife
of Adam MeKenzie,

The letters relied on by the plaintiff as constituting the
contract of sale were admitted by the defendants and put in
evidence as exhibits 1, 2, 4 and 5. Exhibit 1 is a letter dated
January 4, 1912, from Donald MelInnis to the female defendant;
exhibit 2 is a letter, prior in point of date to exhibit 1, and is
dated March 3, 1911, from the female defendant to Donald
Melnnis; exhibit 4 is a letter, dated March 15th, no year being
given, from the female defendant to Donald Melnnis, supposed
to be a reply to exhibit 1, and I think I may fairly assume that
it is a reply to this exhibit; exhibit 5 is an admitted copy of
a letter, dated April 17, 1912, from the plaintiff's solicitors to
the female defendant, and which the plaintiff relies upon as an
acceptance of the alleged offer to sell at the price and upon the
terms contained in exhibit 4. The subsequent correspondence
is all between solicitors and relates to the formalities of com-
pleting the alleged sale.

It was admitted, subject to objeetion of defendant’s eounsel,
that it was not evidence for or against anyone, and I am inelined
to think that, under the circumstances, the objection was well
taken; but in the view I take of the case it is not necessary for
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me to look at these letters, and I therefore disregard them in
forming my conclusion.

The plaintiff is a company incorporated under the laws of
Manitoba ; but no evidence was given of the purposes, objects or
powers of the company. Its title, however, indicates that it is a
tfarming corporation, and I think I am justified in inferring
that such a contract as the one in question, if made with the
plaintiff company, was one that was fairly within its corporate
powers, partienlarly as no defence is raised suggesting that such
a transaction was ultra vires. But was the alleged agreement
made with the plaintiff company, or even on its behalf ?

Let us examine the letters, The first in point of date is
exhibit 2, a letter from the female defendant to D. Melnnis,
dated Mareh 3, 1911, The only material part of this letter, if
indeed it can be said to be either material or relevant, is as
follows :—

Ee selling the Macdonald farm, I have written my daughter re same
She is satisfied with whatever I think best, and Mr. McKenzie has told you
that as far as I was concerned that I was., Kindly let me know what
amount you would pay down.

This letter apparently relates to the land in question, and 1
think refers to some negotiations in the fall of 1910 between
MeInnis and Adam MeKenzie, the husband of the female defend-
ant (see part of Melnnis’ examination for discovery, put in as
part of plaintiff's case by consent, page 5), and which negotia-
tions did not result in anything.

The next letter is exhibit 1, from Melnnis to the female de-
fendant, and is as follows:—

Toronto, Jan. 4, 1912,
Mrs, A, MeKenzie,
Camaguay, Cuba,

Denr Mrs. McKenzie,~1 have talked the matter of buying the farm
at Maedonald, Man., over with my partners. We have decided we woull
like to buy it and we would pay one-quarter down, $6,000, and you make
the deed over to us in the name of the Melnnis Farms, Ltd., and we will
give you a mortgage on the farm for the balance, $185,000, at 675 interest
We to make such payments as we can each year, or about $2,500 per yeur
until paid off, when we will receive the deed. We could not see our way
for much larger eash outlay owing to the land being dirty

Wishing to hear from you as soon as possible and trusting you are
well.  Write to

Yours truly,
D, McIxNis,
34 Dundonald St., Toronto, Ont.

To this letter the female defendant replied, apparently by
exhibit 4, which is as follows:—
D. Melnnis, Esq.,

Maedonald, Man.
Dear Sir,~In answer to your letter about buying McLean farm,
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wish to tell you that we will sell it for $24,000, one third cash and the
balance to be paid out of the crops as you suggest, at ¢, interest.
Sincerely yours,
MARGARET E. MCKENZIE.
farch 15th.
Le Pas,
Camaguay, Cuba,

On April 17, 1912, this offer was accepted in terms by the

letter of which exhibit 5 is a copy, and is as follows:
April 17, 1012,
Murgaret E. McKenzie,
Le Pas, Camaguay, Cuba, W.L,

Dear Madam,~—On behalf of D, Melnnis, we beg to state that he
'pts your offer eontained in your letter of March 13, 1912, to sell the
MeLean farm, namely, the east half of section 9 and the west half of
section 10 in township 13, and range 8, west of the first meridian, in the
Provinee of Manitoba, for the sum of $24,000, one-third eash and the
balance to be paid out of the erop from the farm at the rate of about
500 a year, with interest at 79¢.

We understand that Mr. Edward Anderson is acting as solicitor for
the estate. We have therefore communicated with Mr, Anderson, and have
usked him to take the matter up for the estate in order that it may be
closed out. You will no doubt hear from Mr, Anderson,

Yours truly,
SHARPE, STACPOOLE, ELLIOTT & MONTAGUE,

There was no answer to this letter from the female defendant
and the subsequent correspondence, as before indicated, was
wholly between the solicitors and relates to matters of title and
the conveyances necessary for carrying out the proposed sale.
It appears that deeds were prepared by Mr. Anderson, acting
for the estate, and a mortgage back by the plaintifi’s solicitors.
The deeds were sent by Mr. Anderson to the female defendant
to her Cuban address and returned by her husband, Adam Me-
Kenzie, unexecuted by her, as she had left there for Manitoba.

There were no personal interviews with the female defendant,
and admittedly Melunis never discussed the question of the
purchase with the male defendant, who has not signed anything
in the way of letters, agreement or deed, in conneetion with the
alleged purchase. Whatever information he had about the
alleged sale was derived from Melnnis and Mr. Anderson, and
Mr. Anderson’s knowledge was seemingly derived from the same
source, Melnnis,

The female defendant and her daughter, Ernestine M:Lean,
returned from Cuba some time in the summer or fall of 1912,
and in October of that year the daughter, in the presence of her
mother, the female defendant, instructed defendant MeLean not
to sign the deeds of the farm, as she was not satisfied with the
proposed sale, and for this reason the transaction was not carried
out,

103
MAN.

K. B.
1013

McInNs
Fanwms,
Limiren

.
McKenzig,

Curran, J.




gt

104

MAN.

K. B.
1013

{ Melnnis
. Farwms,
Limiten

o
McKeNzie.

DoMiNION Law REPORTS. [12 D.LR.

I do not think the plaintiff has made out an agreement in
writing for the sale of the lands in question sufficient to satisfy
the Statute of Frauds, and upon which the personal representa-
tives of the estate of the deceased Alexander MelLean can be
charged. These representatives are the only persons who eould
legally sell or agree to sell these lands. The letters in question
at most establish a contract between the female defendant per-
sonally and Donald MelInnis personally : but not a contract in
form suffizient to satisfy the Statute of Frauds, becanse such
letters do not fix definitely the amounts of the deferred payments,
nor the times when such payments were to be made.  These are
material terms of the agreement, which must be definitely settled
and stated in the written instrument or correspondence which
constitutes the memorandum required by the Statute of Frauds.
Again, the offer to sell, exhibit 4, is not signed by a person who
had the sole legal right to sell the land. To be binding upon
the estate, this offer should have been signed by both of the
personal representatives of the deceased Alexander MeLean, It
is signed by one only, and is therefore non-enforceable against
the estate: Gibb v. McMahon, % O.L.R. 522, affirmed 37 Can.
S.C.R. 362,

Again, the acceptance, exhibit 5, is not that of the plaintiff
company or on its hehalf, but is an acceptance on behalf of D.
Melnnis of an offer to sell, made to him personally by the
female defendant. The offer was not made to the plaintiff com-
pany nor accepted by it. The plaintiff company is in no way
obligated by or coneerned in the proposals made and accepted
by Melnnis further than may be inferred from his request in
exhibit 1 to have the conveyance made in its name.

The defendants furthermore rely upon the provisions of the
Devolution of Estates Aet, as amended by see. 2 of ch, 21, of
5 and 6 Edw. VIL Statutes of 1906, I read this section as
limiting the power of administrators in whom land of a deceased
person is vested to sell when there are no debts and there are
adult heirs who do not concur in the sale, or where there are
imfants interested.  IHere there is either an infant or a non-
concurring adult interested, Ernestine McLean, If, under these
eircumstances, both the administrators had made a sale, such
sale would not, by the terms of this enactment, be valid unless
made with the approval of the Registrar-General, which it is
admitted was not obtained.

The plaintiff’ relied upon certain acts of part performance as
taking the case out of the statute. It appears that Donald Me-
Innis had been tenant of the lands in question under a written
lease, exhibit 21, for one year from November 1, 1909, to Novem-
ber 1, 1910; that he continued as such tenant for the next suc-
ceeding year under an arrangement with the landlord, and was
still in possession as tenant when the negotiations for purchase
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took place. The improvements were made and done by Donald
MeInnis in 1912, at what dates does not appear. e swears
that they were done on the condition that “‘we (the company)
were purchasing the farm,”” and that they would not have been
done if there had not been a purchase of the land.

This is not enough, He admits that the female defendant
had no notice or knowledge of these improvements, and the
defendant MeLean swears he did not know of them, and he is
not contradicted upon this point.  Aets of part performance
must in all cases be done by the person asserting the contract
with the knowledge of the person sought to be eharged, that the
aets are being done and are being done on the faith of the con
tract: Fry on Specific Performance, see, 583, Again, to make
the acts of part performance cffective to take the contract out
of the Statute of Frauds, they must be consistent with the con
tract alleged, and also such as eannot be referved to any other
title than a eontraet, nor have been done with any other view or
design than to perform a eontract: Fry on Specifiec Performance,
oth ed., see. 584; Maddison v. Alderson, 8 A.C, 467, at 479 and
450, e

This statement of the law assumes the existence of a previous
contract, and that the acts of part performance were done solely
with reference to that contract and with the knowledge of the
party sought to be charged. I cannot find that such was the

case here, The acts relied on were done without the knowledge
of the defendants. There was no previous contract or agrecment
between the plaintiff and defendants to which these aets could
be referable.  The only transaction in the nature of a contract
of sale proved was that contained in the correspondence before
referred to, and this at most established an attempted sale by
one of two administrators to D. MelInnis personally.  The plain-
tifi’ company has not established an enforceable contract of sale
upon which the personal representatives of Alexander MelLean,
deceased, ean be held or charged, and must fail in their astion.

There will be judgment dismissing the plaintiff's action with
costs, which will inelude the costs of any examinations for
oll\r()\t'!‘)‘,

Action dismissed.,
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MAN. Re PHILLIPPS AND WHITLA,
e (Decision No. 4.)
C.A.
1913 Manitoba Court of Appeal, Howell, CJ.M., Perdue, Cameron, and
Haggart, JJ.A. April 14, 1913,
April 14. 1. Soricrrors (§11( 13) —SETTLEMENT NFGOTIATIONS—REMUNERATION
In the taxation of a bill of solicitor and elient for effecting a settle
ment of matters in litigation, and condueting such litigation. the
taxing officer has a wide diseretion as to the amount to be allowed
to the solicitor as a “fee on settlement,” and, in determining the
amount of that fee, he should take into account all of the facts and
circumstances, the amount involved in the litigation, the result
achieved, the time spent in the negotiations, ete., but the guantum
should be fixed in accordanee with the principles of the tarifllf promul
ted under the King's Bench Act, and not upon the basis of a per
ntage in the absence of an express contract for a commission even
if the latter be permissible under the Legal Profession Aect R.SM,
1902, ch, 95, sec. 65, to cover such services,
[Re Phillipps and Whitla (No. 3), 9 D.LR. 79, rever Re John
ston, 3 OLLR, 1, and Re Attorneys, 26 U.C.CP, 495, distinguished. |
Statement Arrean from  decision of Metealfe, J., Re Phillipps and
Whitla (No, 3), 9 D.L.R, 79
The appeal was allowed, Hacaarr, J A, dissenting
A. B. Hudson, for the solicitors.
. W. Jameson, for the client
Howell, C.0M, Howery, C.J M. :—The bill of costs in this matter as taxed

is for a suit which proceeded as far as statement of claim, state
ment of defence and order for production.

The bill may be divided into three parts, first, up to nego
tiations for settlement, taxed at $435.07, a very few dollars of
which is for disbursements. This includes large ecounsel fees
for advising before action is begun. A counsel fee of $20 on
statement of elaim is included, and for receiving or writing
seven letters $100 is taxed. The second part is for negotiating
settlement, which was taxed at #3,500. The third part is for
charges carrying out the settlement by various conveyaneing

charges, negotiating a loan, letters and attendances, taxed at
$409.43.  The total disbursements in the whole bill of costs is
$34

From my knowledge of the tariff and of professional
charges 1 would think that the taxing master, as to the first
and third divisions of the bill has been excessively liberal—for
instance, he allowed the sum of $315 for negotiating a loan after
settlement had been agreed upon; but as this and other items
which seem to me unusually large were not opposed in the
appeal, they need not be further eonsidered, exeept that they
should be taken into account in considering the real point in
dispute,

The second division of the bill is the item of $3,500, taxed
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and allowed as a fee or allowance on settlement of the suit,  The
solicitors were fully armed for this settlement by having already
charged liberally for investigating the law and the facts and
they have set forth in the bill minutely what they did by way
of work in arriving at this settlement, and they should be paid
for this according to the tarift. I am a great believer in set
tling suits, and 1 think this should be encouraged, for justice is
more often therehy done, and the fees allowed therefor should
be liberal, and 1 think something in the nature of counsel fees
in large matters should be allowed,  If the matters at stake are
large, the solicitors would probably take greater care and have
more anxiety and should be allowed accordingly.  The solicitors,
however, are mere employees to be paid for their work, and
there is no magic about it.  They must be paid according to
the tariff.  When they have taken proceedings to save costs or
compromise actions, the Master is to make an “‘allowance™ for
this work ; but it must be on the principles of the tariff. If the
cause had been taken down to trial, with preliminary examina
tions, subpamnas, briefs, eonsultations and a long, anxions and
weary trial, the solicitors at the end of it, even if they had

ted as counsel and entitled to all the fees, could not, it seems
to me, have taxed as la

+ a bill as the one now under discussion

I think the Master should reconsider this one item in the
bill of costs, which, to my mind, is altogether excessive, and
should fix it on the prineiples of the tariff, and should, in
doing this, consider also the amount already allowed for the
other serviees set forth in the bill of costs

The judgment of Mr. Justice Metealfe is reversed with cos
this appeal is allowed with costs, and the matter is referred
back to the Taxing Master to reconsider the fee of $3.500 taxed
allowed by him, and to fix the fee or allowanee for setth

ment

PERDUE, J.A The main question that arose in this matter
was settled by the judgment of Robson, J., a jodgment with
which T fully concur. The bill as rendered in the first place
consisted of one item: ** Fee on settlement, $9.500.""  An order
had been obtained on pracipe for the taxation of the bill.  Both
the elient and the solieitors attended on the taxation and neither
party took any objeetion to the validity of the order or to the
jurisdiction of the taxing officer. The taxing officer allowed
the solicitors, as remuneration for their services, five per cent
on the estimated value of the property recovered.  From this
an appeal was taken to Robson, J., who held that the above
method of arriving at the amount to be allowed to the solicitors
was not authorized. The bill was referred back and the soliei
tors were given liberty to deliver an amended itemized bill

Accordingly an itemized bill was delivered.  This bill has
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been taxed and only one item was disputed on the appeal to this
Court. That item was the fee allowed upon the settlement of
the suit of MeGibbon, the client, against Messrs, Oldfield, Kirby
& Gardner. In making the charge there was a lengthy pricis
of the conferences, negotiations, attendances, ete., by the solici-
tors extending over a period of more than a month while the
settlement was being diseussed and brought to a conelusion. It
was regarded as one item by the parties and was taxed as a fee
on settlement which would inelude all the work of the solicitors
during the month or so they were engaged in effecting the settle-
ment. | see no reason why a separate charge should be made
for ench conference or attendance while they were so engaged.
The taxing officer could take into account, as no doubt he did,
all the work done, the time spent and the skill exereised in
(fTeeting the settlement; and while arriving at the amount of
the fee, he eould look at the summary of the work accompany-
ing the charge in order to estimate the volume of the work done
and the time spent upon it,

The fee on settlement was charged at $8,480, and the taxing
officer allowed $3,500. Upon appeal Metealfe, J., said, in giving
judgment : I cannot find that the sum allowed is either exorb-

itant or so excessive as to justify my interference.”” He there-
tore dismissed the appeal with costs,

The item in the tariff relating to fee on settlement, ref
to by Robson, J., in his judgment, gives the taxing officer the
very widest diseretion as to the amount to be allowed, subject,
of course, to appeal. In arriving at the quantum to be taxed
on such item, the taxing officer may well take into account the
amount involved, the time expended, the skill exercised in the
negotiations, and the suceess achieved. In the present case the
client obtained everything he sought to recover by the suit. The
solicitors are to be eredited with having condueted the litigation
and the negotiations for settlement with great professional skill
and business capacity, and with having been completely sue
cessful in their efforts, The taxing officer should, therefore,
allow them a fee which would, in his judgment and diseretion,
be commensurate with the services rendered. But, taking into
aceount everything that should be considered, has he exercised
a proper discretion in allowing so large a sum as $3,500 in
respect of this one item? This charge, 1 find, covers confer
ences, consultations, correspondence and advice extending over
a period from 15th October to 24th November, Something was
done in conneetion with the settlement on twenty days out of
that period, but on several of these merely a letter was written
or a communication from the elient read and eonsidered.

If the action had been proceeded with in the ordinary way
down to trial and judgment, without any settlement having been
proposed or considered, and the client had been completely
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suceessful, is it reasonably probable that the solicitor and client
bill in the suit, from instructions to trial and judgment and
including counsel fees, would have been taxed at as much as
the single item that has been allowed as a fee on settlement?
We must bear in mind that there was no special contract made,
as the statute permits, between the solicitors and the elient, and
that all question as to remuneration hy way of percentage on
amount recovered has been eliminated by the judgment of Rob-
son, J., which is binding upon the parties. The taxing officer
should allow, under this item, only the amount which the solici
tors’ services in respeet of the settlement were reasonably worth,
taking all the circumstances into consideration, but bearing in
mind that in the rest of the bill liberal remuneration has been
allowed for every other service performed by the solicitors in
connection with the suit,

(Cases such as Ke Johnston, 3 O.LLR. 1, and Re Attorneys, 26
Uu.Cc.C
this appeal. They referred to services performed in connetion

P, 495, do not affeet the question under consideration in

with matters not in actual litigation and in respect of which
there was no tariff provided. The **fee on settlement™ in this
bill of costs covers the compromise of a suit in actual litigation
and is an item specified in the tarift,

I think the bill should be referred back to the taxing
in respeet of this item only, and that he should reduce it to such

an amount as should reasonably be allowed, taking into account
all the faets and circumstances, the amount involved, the result
achieved, the time spent in the negotiations, ete. At the same
time the taxing officer should bear in mind that he is taxing an
item in a bill of costs relating to litigation, and that the quantum
nould be fixed in accordance with the intention of the tariff
The amount to be allowed as a fee on settlement should be in
some measure commensurate with what is usually taxed in respect
ol items of similar or greater importance, such as counsel fees,
having regard to the eireumstances to which 1 have above
referred.

CAMERON, J.A. :—This appeal arises out of a bill of costs ren-
dered by the solicitors to their elient, such costs having been
incurred in and ineidental to an action brought against the

parties defendant to set aside a sale of certain land in Winnipeg

'his action proceeded as far as the pleadings and an order for
production, and was then compromised, the defendants con
ceding the plaintifi'’s elaim and re-conveying the property, each
side bearing their own costs

In the first instance a bill was rendered containing items of
dishursements which were not disputed, and an additional item:
“Fee on settlement, $£9.500."" On taxation this was reduced to
$7,976.44, being at the rate of 3¢ on the difference between the
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amount of the sale and the value of the property as estimated
by the client, This taxation was reviewed on appeal by Mr.
Justice Robson, who held that the method applied by the taxing
officer was unauthorized, but gave liberty to the solicitors to
deliver an amended itemized bill,

Thereupon the bill now in question was delivered. Objection
was taken on taxation mainly to two of the items: that of $255
for searching the titles to properties adjacent to that in ques-
tion, in which certain of the defendants had been interested;
and the other of ‘“‘Fee on settlement as per negotiations, October
18 to November 24, $8,480."" This item is preceded by a series
of statements as to interviews, consultations, ete., with reference
to the settlement ultimately carried out, extending from October
18 to November 24, In respect of these, charges are not made,
it being indicated that they should be considered as contained
in the charge of $8,480.

The item of $255 was reduced by the taxing officer to $153,
and that of $8,480 was reduced to $3,500,

From this taxation the client appealed to Mr. Justice Met-
calfe, who refused to interfere and dismissed the appeal with
costs, It is from this order of Mr. Justice Metealfe that the
present appeal is taken,

I take it that Mr, Justice Robson is unquestionably sound in
his view that, unless there is a contract between a solicitor and
client for a percentage under see. 65, R.S.M. ch. 95, the tariff
promulgated under the King's Beneh Aet provides us with the
only measure of a solicitor’s remuneration for litigious business.
The Legislature has expressly provided that a solicitor may make
a contract with his client for remuneration ‘‘in lieu of or in
addition to the costs which by any tariff in force are allowed.”’
Such remuneration may be a portion of the proceeds of the sub-
Jjest-matter of the action or *‘in the way of commission or per-
centage on the amount recovered or on the value of the
property’” in question in any action (see. 65, ch. 95, R.S.M.)
All of which enabling provisions negative the proposition or
contention that the solicitor, in the absence of a contraet, can
recover from the client for charges based on the measure auth-
orized for the first time by the above section.

Is that not precisely what the solicitors are doing here? It
is true that they have detailed at length particulars of inter-
views and consultations and correspondence. But that does not
affect the consideration that the charge here made is, not in
form, but in substance, the same as that allowed by the taxing
officer on the first taxation. I do not mean, of course, that the
amounts are the same, but the basis upon which the charge is
constructed is substantially the same in one case as the other.
That is to say, the solicitors in making the charge, though not
formally adopting a percentage basis, are doing so in reality.
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The amount of the charge clearly bears a relation to the amount
apparently saved to the client by the institution of the action;
it is because the value of the property recovered is large that
the fee charged is of such commanding proportions, This has,
it is true, been reduced by the taxing officer, but even when so
reduced remains a charge based on the value of the property, is
therefore fixed on a commission or percentage basis, and conse-
quently not anthorized by law.

But the tariff of fees now in force does make provision for
a charge for compromise of action. ““When it is proved that
proceedings have been taken by solicitors out of Court to expedite
proceedings, save costs, or compromise actions, an allowance to
be made therefor, in the discretion of the taxing officer.”” How
is the word “‘allowance’’ to be interpreted? Clearly I should
say by reference to the other items found in the published tariff.
The taxing officer is to make an allowance in such ecases in
analogy to those allowable under the fixed items of the tariff,
and his discretion is to be exercised with respeet thereto as in
the cases where the amounts are expressly stated. Having this
in view, and examining the tariff throughout, I can see nothing
that authorizes the taxation of such an allowance as $3,500, Sup-
posing there had been inserted opposite the tariff item above
quoted as taxable the sum of $50, an amount larger than any
other that appears in the tariff, I would say that the charge of
$3,500 allowed is so disproportionate as to be manifestly different
in kind from that contemplated by the tariff, and therefore not
within the limits of items taxable in litigious business as between
solicitor and client. The result follows that, if solicitors wish
to take advantage of the provisions of see. 65, they must do so,
directly, by express contract, and that they cannot do so, indi-
rectly, by framing their charges on the veiled assumption that
the section applies whether there be a contract or not. In the
chsence of an express contract the solicitors are left to their
striet rights,

This conelusion is in aceord with the considered judgment of
Mr, Justice Robson, which has not, as I sece it, been strietly
followed by the solicitors or by the taxing officer. It does not
seem to. me that the bill (on examination of the items thercof
in dispute) is made up as he directed and intended. But it would
be of no advantage to require the solicitors to furnish a new bill.

No authority in the English or Ontario Courts has been
quoted to us to justify the charge objected to, and I do not eon-
sider that the authorities of the Courts of the United States are
of assistance.

Mr. Justice Metealfe in his judgment considered that K¢
Johnston, 3 O.L.R. 1, applies, and that a lump sum by way of
quantum meruit could properly be allowed. But Mr. Justice
Robson points out a material distinetion which more fully appears
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in Re Richardson, 3 Ch. Ch.R. 144, In that case the solicitor
became an agent for the sale of lands by virtue of a power of
attorney. The present Chancellor of Ontario, then Master-in-
Ordinary, held that commissions charged as part of a bill were
taxable, e quotes with approval the following from Pulling on
Attorneys :—

It comes within the legitimate and peculiar province of attorneys and
sent day to draw and prepare agreements, wills, deeds,

solicitors at the pre:
settlements, securities and documents, and also to conduct negotiations,
ement of and the letting,

procure and solicit loans, superintend the mum
purchasing and selling of property, estates and annuities, to collect and
receive rents, debts, ete., invest and dispose of moneys, and find suflicient
securities for such purposes, ete., ete., thus acting generally in the distinet
characters of procurators, negotintors, conveyancers, confidential advisers,

agents, stewards, receivers, collectors, and seriveners.

fly the commissions on sales there elaimed came within
the limitations above specified by Pulling. And the Master
found there existed a usage in Ontario, as in England, that an
agent, whether solieitor or not, selling lands and collecting pro-
ceeds, should be paid by commission upon prices obtained and

moneys remitted.

In Re¢ Richardson, 3 Ch., Ch.R. 144, was followed by Re
Attorney, 26 U.C.C.P, 495, where a commission was allowed on
moneys paid out by a solicitor in the purchase of lands. In e
Johnston, supra, a solicitor was allowed a lump sum of $3,200
for the colleetion of $70,000 from nine insurance companies,

The distinetion between these cases and that now before us
is apparent and is pointed out by Mr. Justice Robson, and that
is that a percentage basis may be applied in such cases as the
sale of property and the receiving and investing or otherwise
disbursing moneys, but it by no means follows that the services
of solicitors in litigious business ean be remunerated aceording
to any such measure. On the contrary, we have a specific rule
of our tariff covering exactly the case in point, and, reading the
tariff as a whole, considering its various items and directions,
it is impossible for me to come to any other conclusion than that
the fee on settlement as charged and as taxed is not contem
plated by its terms. No attempt has been made to support it
by evidence of any binding usage that has grown up in England
or in this provinee.

The elient’s expressed willingness to pay generously for ser
vices rendered constitutes nothing binding upon him.

I would not criticize the other items of the bill. They have
not been closely scerutinized, and are not now seriously ques-
tioned, although allowed upon a generous scale. But, as to the
principal item, it is simply a case where the solicitors might, at
one stage, have protected themselves by a contract. Whether
they could or could not is, however, immaterial. They have not
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done so and cannot now evade the statute by claiming to recover
on an implied contract what an express contract alone could
give them. It is asserted, and not controverted, that the solici-
tors gave to their client skilful and effective service. But I see
nothing in any of the circumstances that entitles them to re-
muneration on any other seale than that preseribed by the tariff,
I would allow the appeal and would refer the bill back for
taxation, under and in accordance with the provisions of the
tariff now in force, to the taxing officer, who should, in fixing
the principal item in dispute, not lose sight of the liberal allow-
ance made the solicitors in respect of the undisputed items.

HaGaart, J.A., dissented, but delivered no written opinion.

Appeal allowed, 1lacaarr, J.\., dissenling.

COLONIAL ASSURANCE CO. v. SMITH,

Manitoba King's Bench, Trial before Curran, J. April 23, 1913,

CORPORATIONS AND COMPANIES (§ V E 4—230)—DivibENps—IMPAIRED
CAPITAL.
It is ultra vires on the part of a stock company to declare a divid
end, no matter how small, at a time when its capital is impaired,

2, CORPORATIONS AND COMPANIES (§ V/C—185)—TRANSFER OF SHARES—
PURCHASE OF ITS OWN SHARES,
A joint-stock company, incorporated in Manitoba, has no right to
purchase its own shares,
[Trevor v. Whitworth, 12 AL, 400, referred to.]

CORPORATIONS AND COMPANIES (§ 1V D 4—00)—ULTRA VIRES TRANSAC-
TION——RATIFICATION PRECLUDED,

An illegal or ultra vires transaction on the part of a stock company
cannot be ratified, sanctioned or authorized by the shareholders, either
through a majority or by the whole body acting in concert.

[Trevor v. Whitworth, 12 A.C. 409, referred to.]

. CORPORATIONS AND COMPANIES (§ V A—108)—Caritar strock—Bosus
SHARES,

The issue of paid-up shares of stock to the promotors of a stock
company, otherwise than for value, is a breach of trust on the part
of the directors, and the company or its creditors are entitled to
have such shares treated as not paid-up, unless they are in the hands
of a bond fide holder for value without notice of the facts, or perhaps
unless they are in the hands of persons who though they have notice
themselves, derived their title through a bond fide holder for value
without notice, or unless the company is otherwise precluded from
shewing that they have not been paid up.

[Lindley on Companies, 6th ed., 548, specially referred to.]

5, CORPORATIONS AND COMPANIES (§ IV C—055)—CORPORATE ACTION—L'SE
OF COMPANY'S NAME AS PLAINTIFF,

Though the name of a joint-stock company cannot be used as a
party plaintiff in an action unless authorized by resolution of the
directors or shareholders, where such objection is interposed by the
defendants as against a rival faction suing as shareholders to set aside
an wltra vires transaction of the company, the court may refuse to
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strike out the name of the company as a party plaintiff where it is
clear that the rights of the company should be protected either by
having it a party plaintiff or party defendant, and where the defence
has not produced any evidence to shew that the personal plaintifls do
not represent the majority of the shares,

[Foss v. Harbottle, 2 Hare 491; Russell v. Wakefield Water Works
Co., LuR. 20 Eq. Cas, 474; Lindsay v. Imperial Steel and Wire C
O.L.R. 375; Re Metill Chair Co. (Munro's case), 5 DILR. 73
Re Jones and Moore Electrie Co,, 18 Man, L.R. 549, referred to.]

Tue plaintiffs in this action were the Colonial Assurance
Company, R. M. Simpson and J. Halpenny, who sued as well on
behalf of themselves as of other sharcholders of the company.
The defendants were William Smith and Mary E. Smith, his
wife.

The action was brought to set aside certain allotments of
stock, and for repayment of the moneys received by defendants.

Judgment was given for the plaintiffs.

G. A. Ell'ott, K.C., and W, L. McLaws, for the plaintiffs,

A. B. Hudson, and T. H. Johnson, for the defendants.

CurraN, J.:—This is an action brought in the name of the
company and of Robert M. Simpson and Jasper Halpenny,
shareholders, who sue as well on behalf of themselves as of all
other shareholders of the company, against the defendants, who
are also shareholders of the company and are man and wife
The male defendant is the manager and president of the plain
tiff company.

The company in question was originally the Manitoba In-
surance Association, incorporated by special Act of the Mani
toba Legislature in the year 1889, ch, 52 of the statutes of that
year.

By see. 6 of the Aet the ecapital stock of the company was
fixed at $250,000 divided into 2,500 shares of $100 each, *“which
shares shall be and are hereby vested in the several persons who
shall subscribe for the same, ete.”’

Section 13 provides that the board of directors shall require
five per cent. of the capital stock subseribed to be paid at the
time of subseribing for the same and makes provision for calls
on capital stock as required, limited to an amount not greater
than ten per cent. of the amount subseribed, and provides that
three months shall elapse between calls. Provision is also made
that the board may, by resolution, forfeit shares in case the
owner shall neglect or refuse to pay any call thereon for three
months after the same has become payable,

Section 15 gives the usual power to the directors to adminis
ter the affairs of the company, to regulate the allotment of
stock, the making of calls thereon, the payment thereof, the
issue and registration of stock certificates, the transfer of stock,

the declaring and paying of dividends, ete. =
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tion 16, which was repealed in the year 1909, empowered
the board of directors to appropriate and pay the holders of
capital stock out of the profits, interest not exeeeding 10 per
cent, per annum on the amount actually paid in on such stock,
and after payment of such interest, to appropriate and pay to
such shareholders such amount of the net profits, in such pro-
portions as they shall deem safe and expedient, as dividends or
honuses; but not at any time to exceed four-fifths of such net
profits, provided that no such dividend or bonus shall be paid
until at least 10 per cent. of the gross amount of risks carried
by the company shall be set aside and held as a guarantee and
reserve fund by the company.

Section 19 prohibited assignments of stock until all arrears
in respeet thereof had been fully paid up.

Section 21 prohibited the company from commencing busi-
ness until $50,000 of stock had been subseribed, and 10 per cent.
therein actually paid in and deposited with the provincial treas-
urer in cash or in the stock, debentures or securities of the
Government of the Dominion of Canada, or of this Provinee, or
of any school distriet thereof.

It is not necessary to notice any other of the provisions of
this Aet.

Apparently nothing was done with the charter, and in the
year 1900, the defendant, William Smith, acquired it for the
sum of $100—just how, does not appear—and caused a change
of name to the Colonial Assurance Co. to be made,

At this time there appears to have been associated with the
male defendant, J.— , H. E. Robison, and Isracl Ben-
netto, who paid in to him the sum of $50 each, evidently in con-
nection with the acquisition of the charter.

The male defendant was the manager of the Colonial In-
vestment Company, engaged in the loaning of money upon mort-
gages of real property. In connection with such mortgages, in-
surance against fire, was placed upon the buildings situated
upon any mortgage security. This evidently suggested the idea
to the defendant, William Smith, of acquiring this old charter
and going into the business of fire insurance himself ; but, before
doing so, however, he decided to give the matter a practical test
as to profits, and during the five years between 1900 and 1905,
the business of insuring borrowers of the loan company against
loss by fire was earried on, apparently by the Investment Com-
pany through the defendant William Smith, No policies of in-
surance were issued, nor any kind of contract to protect the in-
sured, who were, moreover, ignorant of this omission, and ap-
parent lack of protection. The premiums for such alleged in-
surances were colleeted from the borrowers by the Investment
Company and always retained by that company, and these pre-
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miums accumulated during the said period of five years to the
sum of $3,669.15 net. This money, I think, really belonged to
the Investment Company, who, during these five years, had
virtually become their own ipsurers. The Assurance Company
had not yet been organized and was not in any way responsible
for or connected with these alleged insurances. The entries
shewing the receipt of the various sums of money for premiums
of insurance by the Investment Company during this five-year
period appear on pages 4 to 27, both inclusive, of exhibit 4,
which is a cash-book of the Investment Company.

Such then was the position of matters in February, 1905,
when the defendant William Smith and his associates before-
named, decided to organize the Colonial Assurance Company
and commence business. The first meeting of shareholders was
held on Februnary 16, 1905, at which Bennetto, J. ——— -,
Robison, and the defendants were the only persons present, and
such persons were treated as sharcholders of the company
with the usual legal rights in the premises. A code of by-laws
was enacted and the same five persons were elected the first
directors of the company.

By by-law 17 of the shareholders, appearing on page 40 of
exhibit 3, which is the minute book of the company, the directors
were required to issue $50,000 of stock of the company, of
which $25,000 shall be fully paid up. The directors elect neld
a meeting after the shareholders meeting had adjourned and
proceeded to pass the following resolution :—

That the promoters of the company be allotted the sum of $25.000
in fully paid-up stock of the company, such allotment to be as compensation
for organizing the company, costs of obtaining the charter, procuring the
amendments thereto and for all services and expenses of and incidental
thereto.

At the same meeting the directors passed another resolution
which is as follows:—

That the applications of Israel Bennetto, J . William Smith, H
E. Robison and M. E. Smith for £5.000 of stock each be accepted and stock
8o applied for be allotted to each of the said parties and certificates of the
same be issued, dated January 1, 1905; that 15 per cent. be the first call
upon this stock.

At the same meeting the directors passed another resolution
in the following words:—

That the directors borrow from the Colonial Investment Co. of Winni
peg. the sum of $1,600 at 8 per cent. per annum, interest payable half

yearly.
The promoters of the ecompany, Bennetto, J.————, Robi

son, and the two defendants, made application for the issue of

promoters stock in accordance with the first of these resolutions
These applications were put in at the trial as exhibit 2, an
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signed by the promoters, and are dated January 16, 1905, In
each one the applicant applies for 50 shares of stock of The
Colonial Assurance Co., said shares to be fully paid up.

In accordance with these applications and the resolution of
the directors before recited, stock certificates, exhibit 6, for 50
shares each, were issued to each of (hese parties, stating the
said shares to be fully paid up. These shares were known as
series ‘A’ in the company's dealings, and are so designated in
this judgment.

All these shares subsequently were acquired by the defendant
William Smith, and were afterwards surrendered by him to the
company for a cash consideration, as will more fully appear
hereafter,

In pursuance of the second resolution of the direetors, hefore
referred to, written applications for shares were made by Ben
netto, J. ——, and Robison and the two defendants each
for 50 shares of stoek. These applications are dated January
16, 1905, and were put in at the trial as exhibit 5, and by them
the applicants each applied for 50 shares of stock of the Colonial
Assurance Co.,

n which a eall of 15 per cent. shall be made, and the balance in accordanc
vith the by-laws of the company.

Accordingly, stock certificates for 50 shares each to these
parties were issued, shewing 15 per cent, paid thercon. These
certificates were put in at the trial as exhibit 7, and were known
to the company as series “‘B,”” and are so designated in this
Jjudgment,

With regard to series ‘‘A."" or promoters stock, I find as a
fact, that no money or money’s worth whatever was paid by the
holders of these shares to the company as the consideration for the
issue of such shares, but that such issue was a gift pure and sim-
ple, to the recipients. Smith, on his examination for discovery,
attempts to give some explanation to the effect that there was a
consideration for the issue of this stock, which I think is wholly
illusory. He says that he and his associates estimated that the
vialue of the business which had been procured during the five
years, the connection formed, and the prospeets of future husi
ness, would be worth $25,000 to the Assurance Company: and
this is the only explanation that he can give. He admits that
no money whatever was paid for this stock. Now, from the way
in which the alleged insurance business had been earried on
during the five years prior to the organization of the Assurance
Company, 1 think that any good-will which attached to such
business, if there was any, belonged to the Investment Company,
and to no one else, and holding this view, I do not see how this
good-will eould be put forward as a consideration from these
promoters to the Assurance Company to support the issue of
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this large block of stock; but I will deal with the legal aspect
of this later on and proceed to discuss the facts in connection
with the issue of series *‘B.”’

The 15 per cent, eall on series **B”" stock would amount to
$3,750, and apparently to lend colour to the payment of this
money by the individuals to whom the stock was issued, namely,

—, Bennetto, Robison and the two defendants, certain
entries were made in exhibit 4, a cash-book of the Investment
Company, on p. 34, from which it is made to appear that the
sum of $750 had been received from each of these parties, or was
at their eredit with the Investment Company. The defendant
William Smith was interrogated as to the source from which
this money eame, and he says it eame from the Colonial Invest-
ment Company, that no cheques were issued to these parties for
the amounts, but that there was merely a transfer made in the
books.

The witness Dick, who was the seeretary of the plaintiff com-
pany, swore that he did not know where this money came from,
that the money was paid in on February 16, 1905, to the Invest-
ment Company, in whose custody it has always remained. THe
further stated that not a penny of this money was ever paid ont
to the Assurance Company.

I think there can be no doubt but that this fund was, to the
extent of $3669.15, made up of the accumulations before re-
ferred to from insurance premiums in the hands of the Invest-
ment Company. In faet, Dick says in his evidence, that the en-
tire fund which the Assurance Company began with was $5,460.-
15, made up of this $3,669.15 in the hands of the Investment
Company, $200 put in by the promoters and $1,600 borrowed
from the Investment Company; but it must be borne in mind
that none of this money ever found its way into the treasury of
the Assurance Company, but always remained in the custody
and under the control of the Investment Company.

I cannot see, therefore, how any part of this fund can be
considered as belonging to any of the promoters. To the ex-
tent of the aceumulations in the hands of the Investment Com-
pany, I hold that such money was the property of the Invest-
ment Company and was not the property of the Assurance Com-
pany or of the promoters.

Now, it is elaimed by the defendants that the Assurance Com-
pany invested $5,000 of its funds on January 1, 1905, in pre-
ferred permanent stock of the Investment Company (exhibit 29)
and again another $5,000 on January 1, 1906, in the same
class of stock of the Investment Company (exhibit 25), and that
both of these investments were repaid by the Investment Com-
pany to the Assurance Company on September 14, 1911, by ex-
hibit 30. I cannot find that the Assurance Company had $5,000
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of its own funds to invest on January 1, 1905; no shares were
authorized to be sold until February 17, 1905, and then only
250 shares, on which the direetors purported only to eall up
15 per cent. or $3,7560. Even if this eall had been paid, whieh it
was not, it would not have produced sufficient capital to mak:
this investment. 1 think this stock transaction by which ex
hibit 29 was issued was wholly fictitious to lend colour to the
attempt to shew that the Assurance Compuny had re
ment of the 15 per eent. call, and that the series |
validly issued.

I hold, therefore, as a question of faet, that the 15 per cent.
required to be paid upon series “*B' by the applicants for that
stock was never in faet paid, and that the statement in the stock
certificates themselves that such payment had been made was
wholly unirue,

ved pay

stock was

The next transaction called in question in this suit affeeting
these shares, both series ““*A’" and “*B"" took place on February
14, 1906, at the first annual meeting of the sharcholders of the
Assurance Company, when the following resolution was
passed :—

hat a dividend of 125 per cent. be declared upon the

k of $50,000, and that cheques for that amount be drawn
Also,
That a

not fully paid up be made, and that the amount of said call be paid within

twenty-one days from the date thereof.

all of 25 per cent. on the subseribed stock of $25,000 which is

In accordance with the first of these resolutions, cheques for
250 each, of the Investment Company, put in as exhibit 9,

$1

were issued to Bennetto, Robison, J , and each of the
defendants, These cheques were in payment of the 12'% per
cent. dividend on both series “* A’ and B’ of the company’s
stock. The money to pay this dividend would, in the ordinary
course of business, have come out of the Investment Company’s
bank aceount, and was not paid by the Assurance Company at
all. None of these cheques, were, however, cashed by the indivi-
duals to whom they were made payable, but were endorsed over
to the Assurance Company and further endorsed by it to the
Colonial Investment Company, so that the issue of these cheques
did not in any way disturb the funds of either company, and so
far as the Investment Company was concerned, simply resulted
in a eross-entry in its bank aceount. The reason for the cheques
being used in this way is to be found in the second of these two
resolutions, making a 25 per cent. call on series “‘B.”" Out of
this dividend this eall of 25 per cent. was paid, and accordingly,
to give colour to the transaction, new stock certificates were is-
sued to the promoters for series ‘‘B’’ stock to replace exhibit
7, the original certificates; such new certificates shewing on their
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face that 40 per cent. had been paid by the holders in respect of
their shares.
It is contended by the plaintiffs that the payment of this
dividend was wholly illegal—firstly, because no reserve fund
had been provided for as required by see. 16 of the company’s
act of incorporation. Smith, in his examination for discovery,
expressly admits this fact; secondly, because at that time there
were no profits out of which such a dividend could be declared,
and that it was of necessity paid out of capital. 1 agree with
both of these contentions.
The eall of 25 per cent. was illegal as being in excess of what
was permitted by the act of incorporation, and furthermore, |
am of opinion, that the payment of this dividend to these par-
ties was illegal because their stock was then in arrears in respect
of the first call of 15 per cent., which I hold had not been paid,
and which was required to be paid by the resolution of February
17, 1905, and even if the Assurance Company was then in a
position legally to pay a dividend of this amount, these parties,
being in arrears, in respect of their stock, had no right to re-
ceive any dividends, nor had the company any right to pay
them any dividends.
No further dividends were paid until the year 1910. During
this interval, the defendant, William Smith, appears to have
acquired all the shares held by Bennetto, J ————, and Robi-
son; these gentlemen having retired from the company. Their
resignations as directors were accepted by the company at a
meeting of shareholders held on May 7, 1909, The defendant
William Smith claims to have paid J————, the sum of 5.
126.75, and to Robison the sum of $6,000, for their respective
holdings of both series ““A’" and ‘“B’’ stock. It does not ap-
pear what he claims to have paid Bennetto. This transaction
may have heen a bond fide one so far as the payment of the
money was concerned ; but in buying this stock from these par-
ties, the defendant William Smith, did so with his eyes open;
he knew every fact and cireumstance in connection with the
issue of this stock from the time it was first allotted, and he ean-
not claim that he was a bond fide purchaser from a duly regis
tered owner without notice or knowledge of any defeets in the
title of such registered owner. Apparently this purchase in
eluded both series ““A’ and “B’’ held by these parties; but |
have no means of knowing how much of the alleged purehase
price should be allocated to series ‘A’ and how much to series
B At this time it would appear that, on series **B,"” 40 per
cent. had been eredited by the Assurance Company. It would
appear that section 19 of the Aet of incorporation was a bhar
to any legal assignment of this stock from these parties to th
defendant William Smith, as nothing whatever had heen pail
upon either series.
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On February 16, 1910, the directors of the Assurance Com-
pany passed the following resolution :

That a dividend of 20 per cent. be paid on the par value of series

" stock and 50 per cent, on series “B,

“C" and “D” on the amounts

paid in for these several classes of stock.

and a further resolution,
that calls be made upon holders of series “B” “C" and “D” classes of
stock to the amount of 5 per cent, per annum for ecach 10 per cent. paid
on account of stock—equalling in each case the ¢

unt of dividend de
clared.

It may be noted here that stock series “*C’" and **D’" are
not in any way called in question in this snit, so that these re-
solutions must be regarded, for the purposes of this suit, as deal
ing only with series ““A’" and “"B.”’

In pursuance of the first of these resolutions a dividend of
$5,000 was paid to the defendant William Smith, by eheque of
the Colonial Fire Assurance Co,, dated February 22, 1910, put
in at the trial as exhibit 12, The defendant William Smith, up-
on his examination for discovery, page 59, says that this cheque,
referred to on such examination as exhibit Y. was in payment
of the 20 per cent. dividend on series “*A."" He also says, at
page 60 of such examination, that a further amount of %5000
was paid to him by a cheque, exhibit 23, referred to on the ex
amination as exhibit Z. This is also the cheque of the Colonial
Fire Assurance Co., and is dated February 22, 1910, It covers
50 per cent. on the amount then alleged to have been paid in on
series ‘‘B,”” namely, 40 per cent.; and 40 per cent. on $25,000
would be $10,000, and 50 per eent. of this last amount is the
amount of this cheque.

The former of these cheques, exhibit 12, the defendant Wil
liam Smith cashed and got the money for. The latter, exhibit
23, he deposited to the eredit of the Assuranee Company, so
that the funds of that company were only disturbed by the pay-
ment of the former cheque, and not at all by the issue of the
latter, the only effect of which was to give the defendant William
Smith a further eredit of %5,000 on his series “*B”" stock, and
caused a cross-entry to appear in the Assurance Company’s
hooks,

As before stated, the defendant William Smith had acquired
all the shares held by the original promoters, making his hold
ings in this respect 200 shares. The outstanding certificates
shewing 40 per cent. paid were surrendergd and the amount
“forty” in each was changed or intended to be changed to
“sixty,”” as appears in exhibit 21. Exhibit 21 apparently r
presents the existing stoek certificates now outstanding for these
shares

At this time the clause in the Aet of ineorporation, seetion
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16, requiring a ten per cent. reserve fund, had been repealed, so
that objection no longer existed as to the payment of dividends.

It was urged that this dividend was illegal because paid out
of capital. The reports issued by the company for the previous
year, 1910, to their shareholders, were produced, also the re-
turns made to the Government, and from these, counsel for
the plaintiffs, attempted to shew that there was a deficit of at
least $45,000 on capital account. T do not pretend to be able to
analyze these statements and say definitely whether or not there
was such defieit. T do not think sufficient evidence upon this
point has been produced as to the company’s transactions dur-
ing the year 1910, to enable me, even if 1 were competent to do
80, to give a reliable answer to this question. However, I am not
driven to do this. The witness Hooper, who was one of the
auditors of the Assurance Company, and was also a director,
and who had been in touch with the affairs of the Assurance
Company for some years, says that there was impaired stock
ever since 1909; that he knew there was impaired capital when
these dividends were paid. Hooper is a witness put forward
by the defence, and I think, from his knowledge of the affairs
of the company, T am justified in accepting his statement upon
this point, and in finding as a question of fact, that there was
impairment of capital in the years 1909 and 1910. Certainly,
under such cireumstances, no company could justify the pay-
ment of even the smallest dividend.

I do not think, however, that there was in fact any bond
fide payment of this dividend in 1910, on series ‘B’ stock. At
most it was a paper transaction which benefited the defendant
William Smith and did not take out of the treasury of the As-
surance Company one dollar; its ultimate effect, however, would
be detrimental to the eompany, and its other sharcholders, as, if
effect is given to this payment, the company’s liability in re-
spect of this stock series ‘B’ will, of course, be increased by
that much and its paid-up eapital, upon which dividends in the
future will be payable thereby illegally increased.

There remains but one more transaction to investigate, and
one which, to my mind, is even more extraordinary than those
which I have so far considered. As stated before, the defendant
William Smith had become possessed of all of the series ““A”’
stock outstanding, held by Bennetto, Robison and J and
his co-defendant, amounting to 200 shares, on which as I have al-
ready found, nothing whatever had been paid to the company.
At a meeting of the directors of the Assurance Company, held on
January 11, 1911, the following resolution was passed :—

That the company, out of its funds, pay to William Smith, president
and manager of the company, the sum of $9,000 in consideration of his
surrendering and cancelling to the company certificates of stock No. 35,
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36, 37, 38 and 39, representing 250 shares of series “A” stock of the com-
pany, fully paid up, of the par value of $25,000,

This resolution covered not only the shares of the three
other promoters, but the shares held by both defendants, heing
in faet, the whole allotment of promoters stock authorized at
the meeting of February 17, 1905. This resolution of the dir-
ectors was confirmed at the annual meeting of shareholders held
on February 22, 1911, and in accordance with these resolutions
the plaintiff ecompany issued its cheque, dated May 16, 1911, to
William Smith for $9,000. This cheque is put in as exhibit 13,
and was duly eashed by the defendant William Smith, and the
stock certificates before referred to were surrendered to the
company.

In his examination for discovery, the defendant William
Smith says, as to this transaction, that the real consideration for
surrendering this stock was $14,000, made up of $5,000, the
dividend on series ‘“‘A’" stock paid by exhibit 12, before re-
ferred to, and the $9,000 then paid to him.

This transaction is objected to as being illegal and wltra vires
the company, being, in effect, a transaction in the nature of a
purchase by the company of its own stock. Even if these shares,
series “‘A,"" had been validly issued in the first place, I think
the transaction was beyond the powers of the company as it
clearly amounted to a dealing by the company, by way of pur-
chase, in its own shares. And I think it more than ever ques-
tionable when it is remembered that this stock was bonus or
promotion stock, for which the company had never received a
dollar of consideration, and the transaction, in my opinion, was
little short of an act of plunder, which eould only have bheen
honestly assented to by the shareholders under a elear misunder-
standing of the facts and the company’s legal position. Whe-
ther or not Smith could ecommand a majority of the votes of
both directors and shareholders, which enabled him to earry
through this transaction, I eannot say; but it was apparently
sanctioned by the sharcholders; and whether or not misrepre-
sentation was resorted to, to secure their consent is immaterial
in the view I take of the transac ion,

The plaintiff Simpsont was not at the sharcholders’ meeting
at which this resolution was confirmed, and says he first learned
of the transaction in the month of August ox September follow-
ing. The plaintiff, Halpenny, was at the meeting, and strongly
objected to the tramsaction, and refrained from voting. He
says, in his evidence, that there was no explanation given about
the promoters stock, and that, to his mind, all that appeared was
that $9,000 was going out for which nothing had been received.

An illegal or ultra vires transaction cannot be ratified, sane-
tioned or authorized by shareholders, either through a majority

’
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or by the whole body acting in concert, and I think this trans-
action was clearly illegal, and must be set aside. The case of
Trevor v. Whitworth, 12 A.C. 409, is authority for this, that a
limited company, incorporated under the English Joint Stock
Companies Act has no power to purchase its own shares, and
that a claim based upon an alleged purchase of shares by the
company from a shareholder could not be sustained. The trans-
action was held to be ultra vires. 1 think this law applies to
this case, and that this transaction was also illegal and ultra
vires the company and cannot be supported.

With respect to the issue of series ‘‘A’’ stock, Lindley, on
Companies, at 548, lays it down that the issue of paid-up shares
otherwise than for value, is a breach of trust on the part of the
directors, and the company and its ereditors, are entitled to
have such shares treated as not paid up unless they are in the
hands of bond fide holders for value without notice of the facts,
or, perhaps, unless they are in the hands of persons, who, though
they have notice themselves, derived their title through a boni
fide holder for value without notice, or unless the company is
otherwise precluded from shewing that they have not been paid
up.

I have examined a number of English authorities as weil as
Canadian authorities, and they all seem to point clearly to this
proposition, that an allotment of shares, otherwisz than for value
—that is, for money or money’s worth—is ultra vires of the com-
pany. In this case I have no doubt that it was not only ublra
vires, but was an actual frand upon those who might, in ignor-
ance of the facts, subsequently become shareholders in this com-
pany. That it was the intention of the promoters to offer stock
to the public was undoubted, and from the evidence of the in-
dividual plaintiffs I must hold that they purchased their stock
in the plaintiff company in complete ignorance of the existence
of these promoters paid-up shares.

The witness, Corelli, who is also a stockholder, and who says
he is interested in the success of this litigation, alleges the same
thing. He was employed by Smith to effect sales of the com-
pany's shares, and he sold nearly all the stock that was sold to
the investing public; and yet he swears he was kept in entire
ignorance of the faet that these 250 shares of stock had heen
issued as fully paidaup when, in fact, nothing had been paid for
them. T am asked by the defendants’ counsel to disbelieve Cor
elli on this point. I do not see why I should. The defendant
William Smith has refrained from going into the box—to my
mind a very significant cireumstance. The plaintiffs have been
obliged largely to prove their case from admissions obtained
from this defendant upon his various examinations for dis
covery. It is true the witness, Hooper, called by the defence.
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says that the arrangement for getting rid of this promoters’
stock was instigated by Corelli for the purpose of assisting him
in selling the company shares. IHe does not say direetly that,
to his knowledge, Corelli was aware of the fact that these shares
had never been paid for. Corelli says that Smith told him that
this stock had been paid for by assets of the old company, worth
some $17,000. 1 think it highly probable that Smith did tell
(‘orelli this, as the trend of his examinations for discovery seems
to indicate that he had some idea in his mind that these pro-
moters were giving some value for this stock; but I eannot be-
lieve that he entertained this belief bond fide. As a man of
affairs, business experience, and knowledge of company trans-
actions, it seems ineredible that he eould have honestly believed
that value had been given by these promoters, including him-
self, for this stock.

A preliminary objection was taken at the trial by defendants’
counsel to the use of the company’s name as the plaintiff in this
action without the authority of the company.

The witness, Dick, as seeretary of the company, swore that no
resolution of the company authorizing the individual plaintiffs
to use the name of the company as a party plaintiff to this action
had been passed. It is further urged that the statement of c¢laim
does not allege that the individual plaintiffs control a
majority of the stock or that any effort has been made to ob-
tain the company’s approval to the use of its name, or that any
ultra vires or illegal act is threatened.

These contentions, in point of fact, are correct, and at first
I was inclined to think that the use of the company’s name, be-
ing unauthorized by resolution of the directors, was fatal to
the plaintiffs’ right to succeed in this action. Upon considera-
tion of the authorities, however, I have come to a different con-
clusion,

The general rule, as stated in Halsbury, vol. 5, see. 473, that
the company's name should be used as a plaintiff only by diree-
tion of the company—that is, the shareholders or directors—
is subject to certain exceptions. If the use of the company’s
name as a party plaintiff cannot be justified, I have certainly
power, under our rule 345, to amend the record by striking out
the company as a party plaintiff, and adding it as a party de-
fendant. Such an amendment was allowed upon demurrer in
Duckett v, Gower, 6 Ch.D. 82, under the English rules of Court
of 1875, Order 16, rule 12, and I would, if necessary, allow an
amendment here in this way. But is this necessary?

Daniels Chancery Practice, 73, lays down the proposition,
that the exceptions from the general rule depend very much
upon the necessity of the case—that is, the necessity for the
Court doing justice. Again, the dictum of Wigram, V.-C',, in
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Foss v. Harbottle, 2 Hare 491, cited by Jessel, M.R., in Russell
v. Wakefield Water Works Co., L.R., 20 Eq. Cas. 474, makes
it elear that, ‘‘the elaims of justice will be found superior to any
difficulties arising out of technical rules respecting the mode in
which corporations are required to sue.”” And again, the dictum
of Jessel, M.R., himself, at 482, of the same case:—

As 1 have before said, the rule is a general one, but it does not apply
to a case where the interests of justice require the rule to be dispensed with,

And again, the dietum of Malins, V.-C., in Gray v. Lewis,
L.R. 8 Eq. Cas. 526, at 541:—

It is, moreover, to be observed that, if this objection (one to the frame
to a case where the interests of justice require the rule to be dispensed with,
the official liquidator is a defendant, the result would not materially affect
the constitution of the suit. 1 am of opinion, therefore, that the objections
taken to the plaintiff are not fatal to the suit which must be decided
on its merits,

"n view of our rule, which gives the trial Judge complete
discr * on and control of the question of costs, what does it
matt , in a case such as this, upon which side of the record the
company is placed, if one can be assured that its rights and in-
terests have been fully protected in the course of the litigation,
and at the trial? I have no doubt that such was the case here,
as the suecess of the individual plaintifis meant the success of
the company, and I am satisfied that everything in reason was
done by the plaintiffs’ solicitors to insure success in the action.

I have no means of knowing which set of shareholders has
the control of the company, and can direct its motions. Un-
doubtedly, the company is split into two factions. It may be
that the individual plaintiffs are in the minority, and could not
obtain the requisite authority from the directors or shareholders
to use the company'’s name as a plaintiff. If the purposes of
the action were at all doubtful as to being in the company’s
interest, I would have little hesitation in giving effect to the de-
fendants’ objection. But a consideration of the statement of
claim, to say nothing of the conclusions I have reached, indicate
clearly that the purpose of the action is wholly beneficial to the
company. When this is the case, have I any right to assume
that the shareholders, other than those implicated in the al-
leged acts of wrongdoing, would not be favourable to the pro-
ceedings, the suecessful result of which could only benefit them-
selves? 1 think not.

It is necessary that the company should be a party to this
litigation. It is such a party, and although the individual plain-
tiff's have not shewn any authority for the use of its name as a
p'aintiff, the merits of the case can, I think, be determined just
as well with the company as a party plaintiff as if it had origin-
ally been joined and now appeared upon the record as a party
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defendant. At any rate the authorities seem to be clear that
a corporator who uses the name of a corporation as plaintiff
need not have the previous sanction of the corporation for such
use of its name: Pender v. Lushington, 6 Ch.D. 70; Harbin v.
Phillips, 23 Ch.D. 14.

The defendants took formal objection to this want of auth-
ority, as a ground of defence, in clause 18 of their statement of
defence, alleging that the company had been wrongfully and
without its consent, and against its wishes joined as a party
plaintiff in the action. Under such circumstances, the usual
practice seems to be for the defendant to move to strike out the
name of the company as having been used without authority of
the directors, or of a general meeting, and the Court will take
the means of ascertaining if this is so or not: Daniels Ch. Pr.
74; Pender v. Lushington, 6 Ch.D. 70; McDougall v. Gurdiner,
1 Ch.D. 13, at 22,

In the latter case it is said by James, L.J.:—

Anyone of the shareholders might have filed this bill in the name of the
company and then, if the directors had said, “You are not the company;
the majority do not act with you but with us,” the Court would, as it has
done in other cases, have taken the means of ascertaining which party,
the plaintiff or the defendant, really represents a majority of the company.

The defendants have not taken this course, and have not
offered any evidence at the trial to shew which party, plaintifi's
or defendants, really represent the majority of the company.
Primi facie, the individual plaintiffs, being shareholders, had,
in my opinion, the legal right to use the company’s name to re-
dress what are alleged to be wrongs to the company and the share-
holders, other than the defendants, which a majority eould not
legally sanction, and to set aside a transaction said to be illegal,
fraudulent, and wltra vires of the company. 1 think | have
shewn abundant authority in the cases cited to support this
proposition, and it was then open to the defendants to move in
the matter if they contended that the majority were with them.
If this had heen shewn to be the case, and the aets complained of
were, nevertheless illegal, fraudulent, or wultra wvires, though
done by a majority against the will of the minority, or if the
concurrence of the minority had been obtained by fraud or
misrepresentation, the result would be simply to make the com-
pany a party defendant, and allow the suit to proeeed in the
name of the individual corporators. I ean see no valid reason
now for refusing to proceed and decide the issues. I think I
have the power to do so, and believe T ought, in justice to the
complainants, to do so. I therefore overrule the objection taken
by the defendants to the frame of the action.

I refer to the following cases, which I have considered and
followed in reaching my conclusions as set forth in this judg-
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ment: Lindsay v. Imperial Steel and Wire Co., 21 O.L.R. 375;
Ie McGill Chair Co, (Munro’s case), 5 D.LLR. 73; Re Jones and
Moore Electric Co., 18 Man, L.R. 549; Welton v. Saffery, [1897]
A.C. 299, and particularly at pages 304, 305, 321, 322, 327, 328
and 329; Trevor v. Whitworth, 12 A.C. 409, at pp. 414, 415, 423,
424, and 438; The Oorequm Gold Mining Co. v. Roper, [1892]
A.C. 125; N.W. Electric Co. v. Walsh, 29 Can. S.C.R. 33, at 46
and 47.

There will be judgment :—

1. Declaring the allotment and issue of series ‘A’ stock
ultra vires of the ecompany and illegal and void ab initio, and
setting aside the allotment and issue of series ‘A’ stock and
all subsequent transfers thereof under which the defendant Wil-
liam Smith acquired this series and directing the defendant
William Smith to deliver up forthwith for cancellation, the cer-
tificates held by him, if any, representing the said series ‘“‘A’’
stock.

2. A rectification of the register of shares of the company in
accordance with the foregoing order.

3. That the stock issued to the defendants, and to Israel
Bennetto, J. -, and H. E. Robison, pursuant to the re-
solution of the directors of the company passed on February 17,
1905, known as series ‘‘B’’ stock, is now wholly unpaid; that
no calls made thereon have been paid by anyone, and that the
defendants now hold the said stock series ‘‘B’’ as wholly unpaid
stock, and there will be a rectification of the register of shares
of the company in this respect, if necessary.

4. That the defendants are not entitled to vote, and are
hereby enjoined from voting at any meeting of shareholders in
respect of said series ‘‘B’’ stock until all default in respect to
payment of ealls thereon is remedied.

5. That all resolutions of the company purporting to declare
dividends upon series ‘“‘A’’ and ‘‘B’’ stock of the company were
and are ultra vires of the company and illegal and void, and that
the same be rescinded and cancelled, and that all dividends paid
upon series ‘“A’" and “‘B’’ stock to the defendants or either of
them by the company be forthwith repaid to the company by
the defendants in proportion to the amounts so received by them,
together with interest thereon at the rate of 5 per cent. per an-
num, from the time when such moneys were so received by the
defendants or either of them.

6. That the resolution of the directors of the company passe
at its meeting on January 19, 1911, and the subsequent resolu-
tion of the shareholders of the company passed on Febru-
ary 22, 1911, confirming the said directors’ resolution and auth-
orizing the payment of $9,000 to the defendant William Smith
in consideration of his surrendering and cancelling to

Br
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the company certificates of stock Nos. 35, 36, 37, 38 and 39, re-
presenting 250 shares of the company, are ultra vires of the
company and illegal and void and a fraud upon the company,
and that the defendant William Smith shall forthwith repay to
the company the said sum of $9,000, together with interest
thereon at the rate of 5 per eent, per annum from the date when
the same was received by him.

7. That the defendants pay the costs of this action, ineluding
all examinations for discovery purposes, and upon affidavits
filed upon the motion for injunction made herein, and that, if
necessary, the statutory limit as to costs be removed to enable
the plaintiffs to recover their full taxed costs of the action and
disbursements.

8. The defendants be enjoined from voting at any meeting of
the company upon series ‘B’ stock until the default in pay-
ment therefor as aforesaid is remedied, and that said defendants
be further enjoined from disposing of or transferring said series
“B" stock until sueh default is remedied.

9. There will he a reference to the Master of this Court to
ascertain what moneys have heen received hy the defendants or
cither of them in respeet of said series ‘B’ stock, and I reserve
further directions and costs of the reference until the said
Master shall have made his report herein,

Judgment accordingly.

DICKINSON v. HARVEY,

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin and
Galliher, JJ.A, May 6, 1913,

L. Mavtcrovs pPROSECUIION  (§ 1T A—10)—REASONANLE AND PROBABLE
CAUSE,

Reasonable and probable cause for the plaintifi’s arrest is shewn
by the fact that he took the defendant to the former’s house and
locked him in, releasing him only after by reason of threats and
intimidation the defendant agreed to pay the plaintiff a large sum of
money, and gave him three hundred dollars in cash.

ArreAn by the defendant from a judgment against him in
an action tried with a jury. The ground of the appeal, infer
alia, is that the verdict is against the weight of the evidence on
the question of reasonable and probable cause.

The appeal was allowed and a new trial ordered.

W. A. Macdonald, K.C., for appellant (defendant).”

W. B. A. Ritchie, K.C., for respondent (plaintiff),

MacpoNnawp, C.J A, :—I have come to the conclusion that the
verdiet of the jury is against the overwhelming weight of the
evidence and is perverse.

9—12 p.Lr.
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It is only material to consider what took place at the crucial
interview in the house on the 6th of September, when the threats
are said to have been made. The defendant’s story is very elear
and is ample to support the charge which was laid against the
plaintiff. It is not only so, but it is the only reasonable story.
He was taken by the plaintiff to the plaintifi’s house and the
moment he got inside the door the door was locked and he only
got out after he had agreed to pay $5,000 to the plaintiff, It is
said by a witness that when he came out he was pale, and he at
once went to consult his friends and his solicitors. Now, to
say that he had voluntarily agreed to pay $5,000 to the plaintiff,
ostensibly for the purpose of hushing the matter up, and imme-
diately afterwards proceeded to publish it to the world seems to
me to be wholly unreasonable. The defendant’s story is the
reasonable story.

That story is supported by the evidence of Reynolds who
overheard what took place in the house. Reynolds’ story is
believed by the learned Judge. In faet, he told the jury that
he did not see how they could disbelieve that evidence, and after
reading it it has eonvineed me just as it convineed the learned
trial Judge, and if Reynolds’ testimony is true, then unquestion-
ably the plaintiff ean not suceeed in his action.

The case does not, however, depend entirely upon the evi-
dence of the defendant and Reynolds. We have the evidence of
the three police officers, There is the evidence of Deputy
Chief of Police Mulhearn who says that a friend of the plain-
tiff 's eame to see him at the police station just after his arrest
and that the plaintiff told his friend that he had demanded this
money from Harvey, and when, in rebuttal evidence, the plain-
tiff is asked to deny this, he will put it no stronger than “‘I
don’t say I said that.”” In fact, his rebuttal evidence very
materially weakens his evidence-in-chief. Then we have the evi-
dence of the Inspector of Detectives, Jackson, who says that

he overheard the same conversation between the plaintiff and
his friend, Watkins, and that the plaintiff told Watkins that he
had demanded this money from Harvey and that he was sorry
that he had not shot him. MeLeod, another police officer, said
that the plaintiff states, and I refer specifically to the evidence
of MeLeod hecause it is very strong, * When Mr. Dickinson took
the $300 out of his pocket, he said: *‘That is the money that
Harvey gave me. I did demand $5,000 from him for the support
of my children or I would kill him. I am sorry I didn’t kill
him.””  And again on the following page: ‘I did demand
$5,000 from Mr. Harvey for the keep of my children. I think,
if he didn’t give it to me I would kill him. I am sorry 1
didn’t kill him.”’

Now, in rebuttal we have both the plaintiff and Watkins
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giving evidence. Watkins is uncertain,  His memory is very
bad. IHe does not want to remember apparently what took
place. He is first asked about his recolleetion. e said, **1 have
a dim recollection of it. 1 went into the station, when 1 seen
him there I asked him what he was up against. 1 asked him
what he was up against. Ie says ‘1 guess it is all up with me
now, Bill.' "’

Now, the plaintiff himself in rebuttal is asked if he had his
hand in his pocket, and if he pretended or had said that he
had pretended that he had a revolver in his pocket, s that he
does not think so. That is, he does not think that he pretended
he had a revolver in his pocket, but he admits that he had his
hand in his pocket during that interview, just as the defend-
ant says he had. Then he makes this statement, it being brought
out by his own counsel in answer to the question “‘the defend-
ant states you said, ‘Do you think a Judge or jury would find
me guilty if 1 shot you right here in cold blood?’ " “*Well, 1
may have said that, because I told him if I had been able to
get out of bed (referring to a prior occasion) I certainly would
have shot him.”" And again, at the next page, he was asked this,
“Did you say that if he got out of the chair you would blow
the head off him?"" and his answer is, **No, I don’t think I said
any such thing as that.”” Then, further on he is asked again,
“Did you on that oceasion use the expression, ‘I will blow your
head off?" " and his answer is, ‘‘No, I don’t think so.”” Ile
repeats that again, ‘I don’t think so.”” That is the strongest
way he would put it.

As to his demanding the money, which he in his evidence-in-
chief said he did not demand, he qualifies in this way in his
rebuttal :—

Q. Then did you, yourself, say . . . you didn't say on that oceca-
sion at all that you demanded this money? A, No, T don't think so, no

Q. Did you say, as McLeod states, “I did demand £5,000 from him or
I would kill him.” A, No, I don't think so. 1 told Mr., Moleod, 1
suppose I did, that T should have shot him,

Taking all this evidence, all considered with the defendant’s
story and quite inconsistent with the plaintift’s story, | think
it is overwhelmingly in favour of the defendant’s story. If
that be so, there was no want of reasonable or probable cause in
laying the charge which he did lay.

I am not disposed to find any fault with what took place at
the trial in respect either of the admission of evidence or of the
Judge’s charge because, while there was a great deal of evidence
put in that ought perhaps strietly to have been excluded, yet,
it was not objected to in the main, and counsel for the defend-
ant examined and cross-examined along the same lines,

With regard to the charge of the learned Judge, I think if
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the whole is read it will be seen that the matter was fairly put
to the jury. It may have been that one of the questions, viz.:
that by whieh the jury was asked if the defendant had taken
proper care to inform himself, was confusing. The real ques-
tion was, was the defendant’s story of what took place at the
erucial interview in the house on *he 6th of September true or
not true. If that story in their opinion was true, then the de-
fendant had ample justification in laying the charges. If, on
the other hand, it was untrue, then the verdiet ought to have
been for the plaintiff, because, if it were untrue, the defendant
had no reasonable and probable eause.
I think, therefore, there ought to be a new trial.

Irving, J.A.:—1I agree that the verdict is against the weight
of evidenee, the first ground of appeal taken. That seems to
have been the opinion of the learned Judge from the way he
expresses himself at p. 118, after the verdict was brought in.

I agree with what the learned Chief Justice has said, that
the learned trial Judge was within his rights in controlling
counsel in respect to the repetition of questions covering matters
not really in dispute. I do not want to say anything more than
that, because it is a delicate subjeet, the question of degree as
to how far a Judge should go, when he should stop counsel,
As a rule it is a thing to be avoided by a trial Judge, but, on
the other hand he has charge of the case and he is pressed with
business, he knows other cases are coming on and the time is, he
thinks, being wasted, and the jury getting confused. When
these things occur it is his business to interfere.

As to the charge, I think it might have been simpler. I think
it was unduly prolonged by introducing two questions taken
from the judgment in the case of Abrath v. Northeastern Rail-
way Co., 52 L.J.Q.B. 352, 620, 1! App. Cas. 247, two questions
which the Judge there required to be answered for his own
information in order that he might determine whether there was
want of reasonable and probable eause. There Abrath, who was
a doetor, was accused of conspiring with some men who had been
injured in a railway accident to defraud the compuny. It was
necessary for the Judge to ascertain whether the railway com-
pany, when they brought their charge of ~onspiring to defraud
the company, had taken the trouble to colleet the evidence

fairly and whether they honestly believed in the case when
they laid the charge. Now, in this case everything was in the
breast of Harvey himself, and, therefore, these two questions
could very well have been eliminated. On th: whole, I am
satisfied that the jury understood what they had to decide with
reference to the other two questions, and their verdict, as I
have already stated, was against the weight of the evidence. I
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think the Judge, having regard to the circumstances of the
case, should have stated the grounds upon which they should
proceed in assessing the damages. On the whole, 1 think the
Judge was not unfair to either side.

I agree that there should be a new trial on the ground that
the verdiet was against the weight of evidence,

GaLLingr, J A, :—I think there should be a new trial.
MacpoNarp, C.J.A.:—The costs of the appeal will be to the

successful appellant, and the costs of the first trial will abide
by the result of the new trial.

New trial ordered.

BOKER v. UPLANDS.

British Columbia Court of Appeal, Macdonald, C.J.A
Galliker, JJ.A. April 7, 1913,

. Irving, Martin, and

1. Arreal (§ ITC4—65) —AMOUNT NECESSARY TO CONFER JURISDICTION—
JOINING CLAIMS,

Several claims for mechanies’ liens, each for a sum insuflicient to
permit an appeal, cannot be joined in order to make up an appealable
amount,

[Gabriel v. Jackson Mines Limited, 15 B.C.R. 373, and Gillis Supply
Company v, Allen, 15 B.C.R. 375, followed.]

2. MEcHaNIcs' L
Liex ox

NS (§IV—15) — WORK ON SEWER BELOW SEA LEVEL —

One performing labour on a sewer extending below low water-
mark into the sea is nevertheless entitled, under see. 6 of the Mech
anics’ Lien Act, B.C.R.S, 1911, ch. 154, to a lien for his services on
that portion of the sewer on which he performed labour,

ArPEAL in a mechanies’ lien action; a preliminary objection
was taken that each claim (except one) falls below the appeal-
able amount, and that such small elaims eannot be united for the
purpose of making an appealable sum in the aggregate,

The objection was sustained.

Maclean, X.C., Higgins, and Bass, for appellants.

Bodwell, K.C., and Moore, for respondents,

Bodwell :—There is a preliminary objection taken to this
appeal. $250 or over is the appealable amount, and in this case
several of the claims were joined together and in that way the
amount was made over $250, but each separate claim is less than
k250 except that of Robert Cameron, and the question is whether
they ean be joined together for the purpose of making an ap-
peal. 1 say they cannot, and my preliminary objection is on
that ground.

MacooNarp, C.J.A.:—The preliminary objection is upheld.
We follow the cases of Gabriel v. Jackson Mines, Ltd., 15 B.C.R.
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373, 2 MALC. 399, and Gillis Supply Company v. Allen, 15
B.C.R. 375, 14 W.L.R. 458, in which we have already expressed
the opinion that the individual claims must either, as under
the original Aet, have heen adjudicated at sums not less than
$250 or, under the present Aet, the amount claimed must not
be less than that sum. Therefore those elaims which are ander
$250 are not appealable.

On the merits, | think it is quite elear that Cameron is en-
titled to a lien on that part of the sewer upon which he worked,
which was below low water mark, 1 am not placing any inter-
pretation on see. 3. 1 think this case, so far as | propose my
judgment to extend, is not affected in any way by see. 3 of the
Mechanies” Lien Aet,

The said Aet, see. 6, elearly gives a lien to a workman upon
a sewer.  Ilere we have a sewer which extends below low water
mark into the ocean. Upon that part of the sewer upon which
he worked, T think this man is entitled to his lien.

I express no opinion at all upon the other questions, some
of which are rather intricate ones.

The appeal will be allowed in so far as Cameron's case is
concerned, with costs applicable to his ease here and below on
the scale applicable thereto,

Irving, MarmiN, and Gavvineg, JJ. A, coneurred in the judg-
ment of Macponann, C.J.A,

Appeal allowed in part.

DOUGLAS v. CANADIAN NORTHERN R. CO.
Manitoba King's Bench, Trial before Curvan, J. April 23, 1013,

Lo JUpGMENT (§ VI A—271) —INTERIOCUTORY JUDGCMENT ON STRIKING OUT
DEFENCE—RELIEP AGAINST,

Where an order has been made by a loeal Judge striking out the
statement of defence in an action because of the failure on the part
of the defendant to answer proper interrogatories, the same Judge
has no jurisdiction, under the Manitoba practice, to set aside an in-
terlocutory judgment signed against defendant and to reinstate
the statement of defence, notwithstanding that the defendant finally
decided to answer the interrogatories and deliver answers thereto
prior to the signi of such judgment against him, but subsequent to
the granting of the order striking out the defence.

[ Preston Banking Co, v, Allsup, [1895] 1 Ch.D, 141; Re 8t Nazaire
Co,, 12 ChD, 885 Walker v, Robinson, 15 Man, L.R. 445, and Munroe
v. Hewbach, 18 Man, LR, 547, referred to,]

Arrear from judgment of loeal Judge at Brandon, setting
aside interloeutory judgment, signed against defendants, and re-
instating statement of defence filed by defendants,

The app al was allowed,
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J. B. Coyne, for the plaintiff.
. A, Macdonald, for the defendants.

CURRAN, J,:—This matter came before me in Chambers, on
April 17th instant, by way of appeal from an order of the
learned local Judge of this Court at Brandon, dated April 4,
1913, setting aside an interloentory judgment signed against the
defendants herein on Mareh 3, 1913, and reinstating the state-
ment of defence previously filed by the defendants.

It will be necessary to give a short resume of the facts to
properly apprehend the situation in which the parties now find
themselves,

The statement of elaim was issued on November 8, 1912;
statement of defence thereto was delivered on November 25,
1912, The plaintiff delivered interrogatories, 31 in number, on
January 17, 1913, The defendants not having answered these
interrogatories, the plaintiff moved hefore the said loeal Judge
to strike out the statement of defenee for failure to answer such
interrogatories.  This motion was first returnable on February
1, 1913, and at the defendants’ request, was adjourned until
February 10, following, to enable the defendants to cure their
default.  On February 10, 1913, when the motion again eame
before the local Judge, it appears that the defendants had an-
swered certain of the interrogatories, but refused to answer 12
of such interrogatories, upon which the moti v was further ad-
Journed at the defendants’ request until Fooooary 14, 1913, to
enable them to shew eause why answers should not be given to
those interrogatories which the defendants had refused to an-
swer.  On February 14, 1913, when the matter again eame up
before the loeal Judge, the defendants expressed their willing-
ness to answer certain of the interrogatories which they had
previously refused to answer.  The loeal Judge then ordered
that the defendants should file better answers, and, in partieular,
should give answers to Nos, 1, 2, 3, 8 9 12, 17, 24 and 26 of
the interrogatories. The motion was again enlarged until Feh-
ruary 21, and upon its coming on for hearing on that date, it
appeared that the defendants still eontinued to refuse to answer
interrogatories Nos. 17 and 26, notwithstanding the previous
order or direetion of the learned local Judge that they should
do so. In view of such refusal, the motion was again enlarged
until February 24, 1913, to give the defendants still further
opportunity to answer these two interrogatories,

From the affidavit of Mr. Kilzgour, filed and made on April
7, 1913, it appears that the learned loeal Judge, when the matter
came before him on February 21, stated that unless such answers
were given by February 24, to which date the motion was finally
enlarged, the order would go, “‘dismissing the action,”’ an ob-
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vious error, but by which doubtless was meant striking out the
statement of defence,

Finally, on February 24, 1913, when the motion again came
before the local Judge, the defendants’ eounsel appeared and
stated that the defendants refused to answer these two interro-
gatories, whereupon an order striking out the defendants’ state-
ment of defence was made. This order was duly taken out on
February 24, signed by the learned loeal Judge, and interlocu-
tory judgment was signed against the defendants in the action
on March 3, the statement of defence having been struck out in
pursuance of this order.

It is not contended that this order was wrong or that the in-
terrogatories directed to be answered were improper, and should
not be answered. As a matter of fact, the defendants finally
decided to answer these two interrogatories and delivered an-
swers thereto on March 1, 1913, and applied by letter, dated
March 3, 1913, to the plaintiff’s solicitors for a consent to file
a new statement of defence. To this the plaintiff’s solicitor re-
plied by letter of the same date refusing his consent to re-
open the matter.

The defendants then moved before the said local Judge to
set aside the interlocutory judgment, and for leave to file a new
statement of defence. This motion was heard before the learned
local Judge on April 4, 1913, and was contested by the plaintiff.
However, an order was made setting aside the interlocutory
judgment and reinstating the statement of defence already
filed. From this order the plaintiff appeals.

The reasons which moved the learned local Judge to make
this order are apparent from this language, used in his con-
sidered judgment:—

To prevent the defendants having the merits tried would, in my
opinion, be out of all proportion to the gravity of their fault. If it were
the case of a plaintiff, who might have, or be given, the right to bring an-
other action, it would be different,

If the learned Judge had jurisdiction to make the order in
question, it is outside of my province, as a Judge sitting in
appeal, to question the propriety of the order.

There are, practically, two objections taken to this order by
the plaintiff, one going to its propriety, and the other to the
jurisdiction of the local Judge. T will confine myself to the
latter entirely, for, as I said before, if T am of opinion that the
learned local Judge had jurisdietion, T would not question the
manner in which he has exercised his discretion.

A loeal Judge of this Court has, by rule 34, concurrent juris-
dietion with, and the same power and authority as, the Referce
in Chambers in all proceedings in the Court. The powers of the
Referee in Chambers, generally, are defined by rules 27 and
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29, and seem to be co-extensive with those of a Judge sitting in
Chambers, except as to the matters defined in the sub-sections of
rule 27,

Sub-seotion 6 of this rule excepts appeals and applications
in the nature of appeals, and applications concerning the hear-
ing of appeals and applications to vary or rescind an order
made by a Judge.

I am of opinion that the learned local Judge had no power
to make the order appealed from. Iis doing so was, in effeet, if
not in terms, setting aside the former order. So long as that
order stood unimpeached, it seems to me that what had been
lawfully done under it eould not be disturbed or set aside. The
second order amounted to nothing less, in my opinion, than a
reversal of what the learned Judge had directed by the first
order. 1 think there was clearly an absence of jurisdiction in
the loeal Judge to do this.

What was the position? The statement of defence had been
struck out pursuant to the first order and re-instated by author-
ity of the second order; both orders being made by the same
authority, I cannot view the matter in any other light than
that the second order was a reversal or rescission of the first,
and that the second application was one in the nature of an
appeal from the first order, and within the meaning of the pro-
hibition of sub-section (6) of rule 27,

1 refer to Preston Banking Co. v. Allsup, [1895] 1 Ch.D,
141; Re St. Nazaire Co., 12 Ch.D. 88; Walker v. Robinson, 15
Man. L.R. 445, and Munroe v. Heubach, 18 Man, L.R. 547.

I express no opinion as to the merits of the case and rest my
decision purely upon the question of law arising out of the ob-
jeetion taken to the jurisdiction of the local Judge, which ob-
jeetion, being strongly pressed upon me, I must decide.

I allow the appeal, and the order of the loeal Judge appealed
from will be set aside with costs to the plaintiff of this appeal,
payable forthwith after taxation.

Appeal allowed.

MINCHIN v, SAMIS.

Alberta Supreme Court, Harvey, C.1., Scott, Beck, and Walsh, JJ.
June 18, 1913,

L Lamer AND SLANDER (§ TTD—40) —SpAxpER—WoRDS ACTIONARLE PER Sk—
CHARGING ALDERMAN WITH WANT OF INTEGRITY,

Without proof of special damage an action for slander will lie for
words spoken of a city alderman imputing to him want of integrity
not merely in principle and inclination, but in the exercise of his
ofice, irrespective of whether he could be ousted from office if the
truth of the slander were established,

APPEAL, in an action of slander, for an appellate declaration
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ALTA.  as to the effect in law of certain words, imputing against a
'.,,_(.' eity alderman serious misconduct in the discharge of his official
1013 duties, accusing him of being the electoral choice of and repre-

senting a certain class of *‘undesirable voters,”” and involving

‘“""f"”‘ his official integrity.

SAMIS. A new trial was ordered.

James Muir, K.C., for plaintiff,
James Short, K.C., for defendant.

The judgment of the Court was delivered by

Beck, 1, Beck, J.:—There ean be no doubt that the words alleged to
have been used by the defendant of and coneerning the plain-

tiff are slanderous. The words are :—
I do not blame Alderman Minchin for representing his constituents; it

is a well-known fact that Alderman Minchin had Johnny Reid carting
all the whores, pimps and undesirable voters in the city to vote for him
and that was how he was elected,

One of the innuendoes placed upon these words is:—
The plaintiff although it was his duty as such alderman to represent
the ratepayers of the eity of Calgary in general, had been elected by and
pimps and undesirable voters in the said city

represented all the whores,
and in disregard of his said duty as such alderman he discharged his said
office for the benefit and in the interest of said last mentioned persons
for unlawful purposes,

The words attributed to the defendant are as a matter of
law, it seems to me, quite eapable of bearing the meaning attri-
buted to them; whether they did in fact bear this meaning
under the eirenmstances proved was for the jury. The law of
slander is very artificial.  The law is | think, correctly sum-
marized as follows in Eneye. Laws of Eng., 2nd ed., Tit. ** De-
famation,”” p. 467 :—

Words which injure the plaintiff in his office, profession or trade are
actionable without proof of any special damage. The distinction between
an office of profit and an office which is purely honorary must be care-
fully observed. If the office holder be paid . . . an action lies without
proof of special damage for any words which impute to him,

(i) Serious misconduct in the discharge of his oflicial duties;
(i1) Any misconduct which

f proved against him, wonld be ground
for depriving him of his office, whether such misconduct oceur in the

course of his official duties or not;

(iii) General unfitness or incapacity for his oflice, such as want of
the necessary ability or lack of the necessary knowledge or education:
Booth v, Arnold (1895), 1 Q.B, 571,

But if the office be honorary . . . then an action lies without proof
of special damage in the cases (i) and (ii) but not in the third case:
Alexander v. Jenking (1802), 1 Q.B, 797,

In my opinion the present case falls in effeet under case (i)
—that is, the words used impute serious misconduet in the dis-
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charge of the plaintiff’s official duties. In Alerander v. Jenkins
(supra), the words spoken of the plaintiff, a town councillor, an
office not of profit, attributed to him habitual drunkenness and
unfitness for the office. It was held that in the absence of special
damage the action did not lie.

It was clearly a case in which mere unfitness was attributed
not as a want of integrity or a disposition of mind or the hold-
ing of prineiples of conduet which apart from want of ability
or capaecity would in any way endanger the interests of the
electors generally to the office.

Lord Herschell expressly recognizes the law as laid down in
How v. Prinn, 2 Salk. 694; Holt 652; affirmed, 7 Mod. 107,
1 Bro. P.C. 64. 1t was there held as follows: ““In offices of
profit, words that impute either defeet of understanding, of
ability or integrity are actionable' ie., per se, “*but in those
of eredit’’ (that is honorary) *‘words that impute want only of
ability"" (or understanding) ‘‘are not actionable, as of a justice
of the peace: ‘Ile a justice of the peace? 1e is an ass, and a
beetle-headed justice:’ ratio est, beeause a man cannot help his
want of ability” ( ?or understanding) “‘as he may his want of
honesty ; otherwise'” (that is the words are actionable por se)
““where words impute dishonesty or corruption: as in this case,
where the office is an office of eredit and the party charged with
inclinations and prineiples which shew him unfit and that he
ought to be removed which is a disgrace.”

The Court had already held :—

As to his not being charged with any act, inclination and principle are
suflicient without an act.

In Booth v. Arnold (1895), 1 Q_n, 571, Lord Esher, M.R.,
BAYS i—

Upon consideration 1 think that the question of a motion (that is,
whether or not there was power to remove the plaintiflf from office by
reason of the alleged misconduct) which was discussed in Alexander v,
Jenking (1892), 1 Q.B. 797, is under the cireumstances of this case, abso
lutely immaterial and consequently this case must be determined as if
Alexander v, Jenking never had been decided at all,

See also per Righy, L.J.

Lopes, L.J., says:—

In my judgment words imputing want of integrity, dishonesty or
malversation to any one holding a public office of confidence or trust,
whether an office of profit or not are actionable per se. On the other hand
when the words merely impute unsuitableness for the office, incompetency,
or want of ability, without ascribing

any misconduet touching the office,

then according to Alexander

Jenking, no action lies, where the office is

honorary without proof of special damage.

The distinetion between want of ability or eapacity from any
cause on the one hand and want of integrity whether in aet or
prineiple or inclination is fully recognized.
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My opinion is that the words in question here attribute want
of integrity mot merely in principle or inelination; but in the
exercise of his office; that it is unimportant whether if the truth
of the slander were established the plaintiff could be ousted from
office; and that the action lies without proof of special damage.

I think, therefore, there should be a new trial; that the de-
fendant should pay the costs of the appeal and that the costs of
the first trial should abide the event of the second.

New trial ordered.

Re COLEMAN and McCALLUM.
(Decision No. 2.)

Ontario Supreme Court (Appellate Division), Mulock, C.J.Ex., Clute,
Riddell, and Sutherland, JJ. June 16, 1913,

1. BuiLoiNgs (§ I A—0a)—DIUNICIPAL RESTRICTIONS — APARTMENT OR
TENEMENT HOUSE,

Where it appears from the plans and specifications filed with the
city architect and superintendent of buildings that the applicant
sought to erect a building with three or more sets of rooms for separ-
ate occupancy by one or more persons, it is within the prohibition of
by-law No. 6061 of the city of Toronto forbidding the erection of
apartment or tenement houses within certain districts, notwith-
standing the applicant called the building a hotel, and notwithstanding
provision made for a dining room in which all meals would be served
to the tenants by the landlord.

[Re Coleman and MoCallum, 11 D.LR. 138, 4 O.W.N. 1127, re-
versed.]

ArpeaL by Robert MeCallum and the Corporation of the
City of Toronto from the order of Lennox, J., in Chambers,
11 D.L.R. 138, 4 O.W.N. 1127,

Irving 8. Fairty, for the appellants,

J. T. White, for Alfred B. Coleman, the respondent,

The judgment of the Court was delivered by SuTHERLAND,
J.:—The applicant is the owner of land situated at the corner
of Sherbourne and Rachael streets in the city of Toronto, and
desires to erect a building thereon. Ie had plans and specifica-
tions prepared by an architect originally for an apartment
house, and applied to the respondents for a permit to ereet it.
The respondent MeCallum is the City Architeet and Superin-
tendent of Buildings for the respondent corporation. The ap-
plication was refused. Alterations were made in the plans, and
further applications made and refused. Thereupon a motion
was launched on the 20th March, 1913, ‘““for an order of
peremptory mandamus directing the respondents to forthwith
approve and stamp the plans and specifications submitted by
the applicant . . . and to issue a permit for the erection
thereof.”’
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The motion was heard before Lennox, J., and on the 19th
April, 1913, he made an order to the following effect: *‘The
applicant, for himself and his heirs and representatives in
estate, now undertaking to amend the plans on file in the City
Architeet’s Department of the City of Toronto, so as to provide
that each of the bed-rooms in the apartment house which he pro-
poses to build on the south-west corner of Sherbourne and
Rachael streets in the eity of Toronto, shall have a elear floor
area of one hundred square feet at least, and the applicant by
his ecounsel now undertaking that the said building shall not
at any time, without the eonsent of the respondents or of this
Court, be diverted from the uses and purposes or occupied or
used in a manner inconsistent with the uses and purposes now
declared by the applicant, and that upon a sale of the property
due notice of this undertaking and of this order shall be given
to the purchaser, and that he will in and by the conveyance bind
the purchaser, his heirs and assigns, to observe and abide by
the conditions hereinbefore set out and such order as a Court of
competent jurisdietion may make: it is peremptorily ordered
that the respondents do forthwith approve of and stamp the
plans and specifications submitted by the applicant for the eree-
tion of a building at the south-west corner of Sherbourne and
Rachael streets in the city of Toronto, and do forthwith isue a
permit for the erection thereof.”

From this order the respondents now appeal.

The learned Judge who heard the motion says in his judg-
ment : ‘‘ After a very great deal of hesitation, I have come to the
conclusion that perhaps the proposed building may be legiti-
mately deseribed as a ‘Temperance Hotel.” Hotels, of course,
are not prohibited. I prefer, however, not to rest my decision
wholly or mainly upon this view of the question.”

He also holds that the building proposed to be erected in
conformity with the amended plans and specifications is a
“‘lodging house,”” within the meaning of the definition of that
term contained in by-law No. 4861 of the respondent corpora-
tion, which he states to have been in force at the time the notice
of motion was served.

The appellants are relying upon an amendment to the Muni-
cipal Act contained in 2 Geo. V. ch. 40, see. 10, and a by-law
passed in pursuance thereof. The said sec. 10 is as follows :—

““Section 541a of the Consolidated Municipal Aect, 1903, as
enacted by section 19 of the Municipal Amendment Act, 1904, is
amended by adding, after clause (b), the following clauses:—

““(¢) In the case of cities having a population of not less
than 100,000 to prohibit, regulate and control the location on
certain streets to be named in the by-law of apartment or tene-
ment houses and of garages to be used for hire or gain,
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‘“(d) For the purposes of this section an apartment or tene-
ment house shall mean a building proposed to be erected or
altered for the purpose of providing three or more separate
suites or sets of rooms for separate occupation by one or more
persons.’’

The said Act came in foree on the 16th April, 1912, and on
the 13th May of the same year the defendant corporation passed
its by-law No. 6061, ‘‘to prohibit the erection of apart-
ment or tenement houses or garages to be used for hire or gain
on certain streets.”” The first recital in the said by-law shews the
intention thereof to be to pass a by-law under the express author-
ity of the said amending Aect.

A second recital is as follows: ‘‘ And whereas it is expedient
that the location of apartment and tenement houses, and of
garages to be used for hire or gain, should be prohibited on the
streets hereinafter named.”

(lause 1 of the by-law is: ‘‘No apartment or tenement house,
and no garage to be used for hire or gain, shall be located upon
the property fronting or abutting upon any of the following
streets, viz.:'' and ineluded in the list of streets are Rachael
street and Sherbourne street.

The judgment of Lennox, J., is in 11 D.L.R. 138, 4 O.W.N,
1127, and the facts are fully set out therein. With respeet, I am
unable to agree with him. The moment a by-law was passed hy
the municipal corporation under the authority of see. 10 of the
Act of 1912, 1 think that upon the streets named therein the
municipality had the right to prohibit, regulate, and control the
location of apartment or tenement houses which answered to the
deseription contained in sub-see. (d) of see. 10 of the said
amending Aet,

It is plain, in my opinion, from an examination of the plans
as altered, that the building propesed to be erected thereunder is
an apartment or tenement house providing three or more sets
of rooms for separate occupation by one or more persons.

I am of opinion that this by-law, No. 6061, was in force at
the time the application was made by the applicant to the re-
spondents for their approval of the plans and specifications now
in question, and for a permit for the erection of the building,
the refusal of which by the respondents led to this motion.

I think that the respondents were within their rights there-
under in refusing. This is quite apart from any objection to
the form of the order or other matters urged in support of the
appeal, which T do not, in the cirecumstances, think it necessary
to deal with.

Appeal allowed with costs.
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CANADA LAW BOOK CO. v. BUTTERWORTH.
(Decision No. 2.)

Manitoba Court of Appeal, Howell, CJ M., Perdue, and Cameron, JJ.A.
Apri , 1013,

1. CoNTRACTS (§ 11 A—128) —CONSTRUCTION—INTENTION OF PARTIES,

Though the offeree proposes a modification of the terms of the
offeror and requests an acceptance or refusal by eable, and a cable
message is sent by the offeror accepting the modification of the terms,
but adding the word “writing” to such acceptance in the message, the
infory contract between the parties will be spelled out by reference
not only to the previous correspondence between the parties, but also
to a -nhwqm'nt letter purporting to state its terms where nnllnng
was done by the offeree in the interim and where he, through in-
advertence, failed to repudiate the interpretation placed by the offeror
on a material term of the contract contained in such subsequent
letter,

[Canada Law Book Company v. Butterworth, 9 D.LR. 321, re
versed.]

2, Evioexce (§ VI E—3535) —INTENTION — AMBIGUITY IN WRITING,

Where the terms of a modified offer made by a plaintilf are left
ambiguous and may equally refer to one interpretation or to another,
the burden is upon the plaintiff to establish that his interpretation
of the terms is the correct one.

[Falek v, Williams, [1900] A, 176, referred to; Canada Law Book
Company . Butterworth, 9 D/LR. 321, reversed.)

Arrear from deeision of Metealfe, J., 9 D.L.R. 321.
A. B. Hudson, and . E. Swift, for the plaintiffs,
C. P. Fullerton, K.C., and €. 8, Tupper, for defendants.

The judgment of the Court was delivered by

Perove, J.A.:—The plaintiff is an incorporated company
and deals in law hooks in Canada and elsewhere. Butterworth
& Co. is a firm of law publishers with its chief place of business
in London, England. Butterworth & Co. (Canada), Ltd, is a
joint stock eompany incorporated in England in November,
1912, but having its head office in London, and carrying on busi-
ness there and in Canada. Mr. S, S, Bond controls both the firm
and the defendant company. The transactions in question in
this suit took place between the plaintiffs and the firm of Butter-
worth & Co., the other defendant not then being in existence,

Butterworth & Co., in or about the year 1906, undertook
the publication of the work known as ‘‘Halsbury's Laws of
England.”” This work was to be published in consecutive vo.
umes, issued from time to time, and it was expected that it
would take several years to complete the series. The plaintiffs
opened a correspondence with Butterworth & Co., with a view to
securing the exclusive ageney or right to sell the work in Canada
and the United States. In furtherance of the negotiations, one
Robinson, representing the plaintiffs, ealled upon Bond in Lon-
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don, and the latter gave to Robinson a written memorandum con-
taining a proposal of the terms upon which the ageney requested
would be given to the plaintiffs. This memorandum is unsigned
and is as follows:—

. Order to be accepted by the company.

. Sets not to be returned to England,
. We to do our best to prevent sale to Canada.

e

4. Sole agency to Canada and US.A. for five years from publication
of volume 1., or for one year after publication of the last volume of the
set, whichever shall be the longest period.

5. Sole agency after the above-mentioned period shall be obtained by
their taking fifty sets for the first year and forty sets for the next year
and so by a sliding seale to ten sets for the fifth year.

6. Five hundred sets at 7s. 6d. in quires to be taken within two years,
ordinary account,

7. We to hand over the orders from above territory received before this
date, and to receive a bonus of 3s. per volume for the same; also to refer

future orders and enquiries while this agreement lasts to the Canada Law
Book Co.

8. B. & Co. to take back up to 100 sets at same price as charged, at
completion of the expiry of the sole agency.

After receiving the above proposal the plaintiffs wrote the

following letter:—
May 21, 1907,
8. 8. Bond, Esq.,
¢/o Messrs, Butterworth & Co.,
12 Bell Yard, Temple Bar,
London, England,

Dear Mr. Bond,—Referring further to Halsbury's Laws of England,
Mr. Robinson has just handed me the proposition yon made to him. Let
me say, in reference to the statement, that we are paying Green 7s. 6d. per
volume, This is a mistake, we are paying 7s. only. As to the guarantee
of fourteen volumes, the additional volumes, of course will be free. We
were to take 300 sets inside of five years from September last. It seems to
me your proposition is a pretty stiff one. Doubtless, you think you have
given us full sale in the United States. We have sold but thirty sets of
the Encyclopadia of the Laws in the United States,

Green and Sweet and Maxwell handed over to us all orders that they
had in the United States and Canada without any reserve or cost to us.
I do not exactly know what is in your mind about the sale in this part of

the world, but I have often made many statements to yon, most of which
have turned out to be true. I think I can tell you now, if you handle the
sale yourself, you will meet with a dismal failure, for there is only one
means of selling law books in Canada. It is that which we have adopted,
and it is expensive,

We would like very much to handle the sale of Halsbury's Laws, and
would be able to give you much better satisfaction than you could get
through any other channel, but the terms are too stiff. If you want the
assurance of an annual sale of this work, you may rest assured that if the
sale can be made, we can do it, and if the agency is handed over to us it
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will receive proper attention from us, If you wish, we will mect you

half way and pay 7s. 6d. per volume, we to agree to take 400 sets within

two years, for the s agency for Canada and the United States for five

years, from the date of publication. We will waive the right to return
any copies, of all which will be purchased ontright. You will hand over
to us any orders you have in Canada and the United States, without any
cost to us, We will 4

you will agree if you will look on it it is unreasonable for us to pay any

r to supply them at the special priee I think
PPl I |

extra 3s o volume,  Doubtless many of the persons who have given orders

are undesirable. These parties are ever ready to order. The above offer is

a most reasonable one, and a fair one considering we have onlv seven mil

lion people in the country,

You are also mistaken regarding the probable sale in the United States
I have decided and proved this in the last six months, and know whereof
I am speaking

On receipt of this letter, you might wire me acceptance or refusal
We to have the right to purchase additional sets at the price

Yours vei v truly,
Caxapy La v Boog Compeaxy, Lismiren.

On reeeipt of this letter, Butterworth & Co., on 13th June,
1907, cabled as follows:—
Toronto.

¢ Laws,  Agree your modifiod terms; writing

Cromarty
Mals<n

The name ““Cromarty’’ in the above, referred to Mr. Crom-
arty, the president of the plaintiff company. The cablegram
was not signed.

On the 14th June, 1907, the following letter was written hy
Butterworth & Co. :—

London, W.C., 14th June, 1907

ada Law Book Company, Ltd,,
32-34 Toronto Street, Teronto
Dear Sirs:
“THE LAWS OF ENGLAND.”
By the Earl of Halsbury and a Distinguished Body of Lawyers

We are in receipt of your letter of May 21st, with reference to the
above,  Although we think that you should not have had any diffieulty in
falling in with our proposal, yet we will agree to aceept your modification
of our terms. The terms between us are now as set out overleaf. We
eabled as requested as follows:—

“Cromarty, Toronto, Halsbury's Laws,  Agree your modified terms;
writing.”

If you would not mind turning up your letter of December 27th, 1006,
and also your letter of March 7th, 1007, yon will see that you state the

price is 7s. 6. in the one, and 7s. in the other; hence the misunde:
as to price,

We are taking most extraordinary eare over the production of this
work, and although the first volume is much delayed the future volumes
will come along fairly quickly. We are obtaining the finest writers for
each topie,

Yours faithfully,
Burrerwortn & Co.

1012 pLr
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The terms referred to in the latter as “‘set out overleaf’” were
on a separate sheet which was enclosed with the letter. The fol-
lowing is a copy :~

Arrangements with The Canada Law Book Company, Ltd.,
for . . . Halsbury's Laws of England,

1. This arrangement to be between the company, if we decide to make
one for this undertaking.

2. Sets not to be returned to England.

3 Butterworth & Co. to do their best to prevent sale to Canada.

Canada Law Book Co. to take (400) four hundred sets within two
Yoo in return for the sole agency to Canada and the U.S.A. for five years
from date of publication of volume I. During the said sole agency they
to have the right of purchasing additional sets at the same price.

5. Butterworth & Co, to hand over any orders from above territory
that they have received

June 14th, 1907,

No reply was made by the plaintiff to the above letter of
June 14, 1907, The parties then proceeded to do business on the
basis of these terms as if they had been settled and agreed upon.
The plaintiffs purchased the sets of the work they red to take,
and carried out the other terms contained in their proposal.

Butterworth & Co., on their part, gave the sole agency to the
plaintiff company, and fulfilled the other terms to be performed

by them,

The whole dispute between the parties is in regard to the
date from which the five years' sole ageney was to run. The
plaintiffs elaim that their ageney has not yet expired and ask an
injunction to restrain the defendants from selling the work in
Canada or the United States. The plaintiffs, in their letter of
May 21, 1907, s “We to agree to take 400 sets within two
years, for the sole agency for Canada and the United States for
five years, from the date of publication.”” They contend that
this means, from the date of publication of the complete series.
The first proposal made by Bond, which I shall eall the Robinson
terms, was explicit upon this point. By the fourth of these terms
the agency was to continue for five years from the publication
of the first volume or for one year after publication of the last
volume of the set, whichever should be the longest period. When
Butterworth & Co. wrote the letter of June 14, 1907, accepting
the plaintifis’ proposal, they took the precaution of setting out
the terms to which they were prepared to 2 .ee, These terms
were practically the same as those proposcd by the plaintiffs,
but the date from which the five years’ period was to run was
definitely fixed as that of the publication of volume I. The
first volume was published on November 14, 1907, and under
the terms of the Butterworth letter of June 14, the five years
would expire on November 14, 1912, The eomplete work has not
yet been published.
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Butterworth & Co.’s letter of June 14, and the “overleaf”
enclosed, setting out the terms, was duly received by the plain-
tiffs, and no objection was taken or reply made. Mr. Cromarty,
it appears, was absent when the letter arrived. Instead of the
letter being filed, under the heading *‘ contracts,”” it was, he says,
filed amongst the general correspondence and not seen by him
until the spring of 1912,
tiffs’ conduet,

This affords no excuse for the plain-
The plaintiffs received the letter, which clearly
shewed Butterworth & ('o.’s understanding of what was meant
by the words, “‘from date of publication.” If the plaintiffs
meant something different from Butterworth & Co.’s interpre-
tation of the words, they should have written and so informed
the other party hefore proceeding to act. The plaintifls must be
held to have had knowledge of the contents of the letter. They
acquieseed in Butterworth & Co.’s statement of the terms, or, at
all events, raised no objection to them, and proceeded to carry
out the transaction. This must be construed as an aceeptance
of Butterworth & Co.’s terms. If there was no aceeptance in
fact of the ““overleaf terms’’ by the plaintiff's, then there was no
consensus between the parties.
contract on which they rely. They must establish that the con-
struction they put upon the terms is the true one and prove that
Butterworth & Company agreed to them.

It may be urged that there is no coneclusive reason why the
words ““date of publication’ should refer to that of the last
volume rather than to that of the first. DBoth are referred to
in the Robinson terms. If the plaintifi’s proposal is left am-
biguous and may refer equally as well to one date as the other,
they must fail in the action: Falck v. Williams, [1900] A.C. 176,

It is urged by the plaintifi's that the eablegram was an un-
qualified aeceptance of their offer. The eablegram was not
signed. In accordance with leave given at the trial, a paragraph
has been added to the defence, setting up the fourth section of
the Statute of Frauds. 1 do not think it is necessary to discuss
the question whether the statute affords a good defence or not.
The eablegram concludes with the word ‘“‘writing.”” This in-
formed the plaintiffs that a letter was being sent to them in re-
gard to the acceptance of the terms and was an intimation that
Butterworth & Co. desired to communicate with them upon the
subjeet more fully than was done in the necessarily abbreviated
form of a eable despateh. Tt is not pretended that anything was
done, or that the plaintifis’ position was altered in any re-
speet, by reason of the cablegram, between its receipt and the
receipt of the letter. When the letter was received the plaintifis
hecame fixed with knowledge of the terms to which Butterworth
& Co. were giving their assent.

The obvious meaning of the word ‘““writing’’ contained in

The plaintiffs must prove the
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MAN. the cablegram was that a letter was being prepared and that it

C A would be sent to the plaintiffs in the ordinary way. The letter
1913 should, therefore, be read along with the eablegram to ascertain
— Butterworth & Co.’s intention. When the letter was received,
I,l\\:\l\ii’n\)x the plaintiffs were informed what the terms were to which But-
Co. terworth & Co. assented, and the understanding upon which they

r had cabled aceeptance.
DUSEES The transactions that have taken place between the parties
WORTH,

S must, no doubt, stand, in so far as these transactions have been
Perdue, 1A sompleted.  The plaintifis have had the sole agency for five
years from the publieation of volume I. They have ordered from
the defendants a very large number of sets of the legal publi-
cation in question. The defendants’ eounsel admit that they are
bound to furnish the sets that have been ordered, complete to the
end of the work, at the price mentioned in the plaintiffs’ pro-
posal. The plaintifis have had all the benefits they sought
to obtain under their proposed terms, save only the extended
period of the agency which they elaim, under their interpreta-
tion of the words made use of in their proposal. The onus is
upon them to establish a contract which would entitle them to

such extended period, and this they have failed to do.
The appeal should be allowed with costs, the injunction dis-
solved, and the plaintiffs’ action should be dismissed with costs.

Only one set of costs to be allowed to the defendants.

Appeal allowed.

[N.B.—An appeal was taken by plaintiffs to the Judicial
Committee of the Privy Council and such appeal is pending.]

ALTA. OAKSHOTT v. POWELL.

VIherta Supreme Court, Harvey, Cu., Scott, Simmons, and Walsh, JJ.

. June 17, 1913

1013

_ 1. Avromonttes (§ 11T B—264) —NEGLIGENT OPERATION EMERGENCY —
June 17 SWERVING AUTO,

The driver of an automobile is not relieved from liability for run-
ning into the plaintiff by reason of the fact that, in order to avoid
striking ehildren who suddenly ran into the street, he was compelled
to change the course of his antomobile, and in doing so struek the
plaintiff who was about to board a street ear, where the defendant’s
own negligence had pl 1 him in a situation where the swerving of
the automobile became a necessity.

Statement Arrear from the verdiet of the jury in favour of the defend-

ant, the aection being one for damages which the plaintiff
sustained by reason of his heing struck by the defendant’s auto-
mobile. The appeal was allowed and a new trial granted.
k. D, Tighe, for plaintiff,
Frank Ford, K.C., and 0. M. Biggar, K.C'., for defendant.
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Scorr, J.:—The evidence

shews that at the time of the acei-
dent the defendant’s sister was driving his automobile along
one of the main streets of Edmonton, he heing seated at her
side, that a street car proceeding in the opposite direction had
stopped at an inte

eting street, that his sister driving at the
rate of at least six or seven miles per hour attempted to pass
between it and the sidewalk on the side of the street car at
which passengers got on and off and that, while being so driven,
the automobile struck and injured the plaintift who at that time
had one foot on the car steps in the aet of mounting to the ear.
The defendant states that as they were about to pass the street
car two children ran out from the sidewalk towards it and
that in order to avoid them, he eaught hold of the steering wheel
and ecaused the automobile to swerve

towards the street car
and thereby struck the plaintiff,

The learned trial Judge in his charge to the jury stated
that a duty rests upon every one to exercise reasonable eare and
prudence as every reasonable man ought to exercise in order
to avoid doing damage to those with whom he comes in contaet
and that, if through an omission to exercise that reasonable care,
he causes damage he is liable therefor.

Later on in his charge,
however, he states as follows:

Of course it strikes me—1 don't

know how it will strike
you are the judges

you, and
it strikes me the necessity for taking that swerve,
although it was of course a very proper thing to do once that emergency

arose, should not be absolutely conclusive in the

ndant’s favour if
the necessity for making that

gent act of theirs, If the
own negligence, of doing somet

swerve originally arose from some negli

nt had got into a position through his
g that a reasonably prudent man should
not do, which necessitated that swerve in order to avoid him, the faet of
his acting in that way to avoid the accident to the children,
it seems to me, although it is for you to say, abs

hould not,

ely excase him, if

originally he got into the position by some negligent procedure,

I think it may be assumed that, if the defendant by his negli
gence or want of reasonable care, had placed himself in the
position that it became necessary for him to change the course of
his automobile in order to avoid the ehildren and thus injure the
plaintiff, he would be liable to him for the injuries he sustained.
In my view the effect of that portion of the learned trial Judge's
charge which I have quoted is that he left it open to the jury to
determine that, notwithstanding the faet that there may have
been such negligenee or want of eare on the part of the defendant
in placing himself in that position, the fact that he was obliged
to swerve in order to avoid the children would excuse him, In
my view that is the reasonable construction to be placed upon
the langnage of the learned trial Judge and, from it, 1 think
the jury might reasonably infer that they might find for the
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defendant notwithstanding that there may have been negligence
on his part which would render him liable to the plaintiff. It is
true that no objection to the charge was taken by plaintiff’s
counsel at the trial, but notwithstanding this a new trial may be
ordered. See Wason v. Douglas, 21 C.L.T. 521,

I am, therefore, of opinion that there should be a new trial
and that the plaintiff should have the costs of this appeal and
that the costs of the first trial should abide the event of the new
trial.

Simmons, J., dubitante.
Harvey, CJ., and WaLsi, J., concurred with Scorr, J.

New trial ordered.

Re ALBERTA RAILWAY ACT.
Supreme Court of Canada, Davies, Idington, Duff, Anglin, and Brodeur,J.J,
May 6, 1913,
1. CoNSTITUTIONAL 1AW (§ 1T A 3—208) —PROVINCIAL LEGISLATION—IN-
TERFFRENCE WITH DOMINION RAILWAYS,

It is not competent to the Legislature of the Province of Alberta to
enact legislation authorizing the construction and operation of
railways in such a manner as to interfere with the physical structure
or operation of railways subject to the jurisdiction of the Federal
Parliament,

RerereNcE in the matter of certain legislation of the Pro-
vinee of Alberta respecting railways, by IHis Royal Highness the
Governor-General in Council of questions for hearing and con-
sideration as to the validity of certain legislation by the Legis-
lature of the Province of Alberta respecting the construction
and operation of railways.

The questions referred to the Supreme Court of Canada
pursuant to the authority of section 60 of the Supreme Court
Act are as follows:—

1. Is section T of chapter 15 of the Acts of the Legislature of Alberta
of 1912, intit
provineial leg

“An Act to amend the Railway Aet” intra vires of the

lature in its application to railway companies authorized
by the Parliament of Canada to construct or o}

2. 1If the
application to such Dominion railway companies, would the section be

ate railways?

said section be ultra vires of the provineial legislature in its

intra vires if amended by striking out the word “unreasonably”?

Would the said section be intra vires if amended to read as follows:
“(3) The provisions of this section shall extend and apply to the lands of
overy railway company or person having authority to construet or operate
a railway otherwise than under the legislative authority of the Provinee
of Alberta in so far as such lands do not form part of the right-of-way,

tracks, terminals, stations, station grounds or lands required for the
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construction or operation of any railway within the
of the Parliament of Canad

lative jurisdietion

Section 82 of chapter 8 of the statutes of the Provinee of
Alberta, 1907, intituled ‘“‘The Railway Aect,”’ is as follows:

82, The company may take possession of, use or occupy any lands

belonging to any other railway company, use and enjoy the whole or any por
tion of the right-of way, trae

s, terminals, stations or station grounds of
any other railway company and have and exercise full right and powers
to run and operate its trains over and upon any portion or portions of
the railway of any other railway company, subject always to the approval
of the Lieutenant-Governor-in-eouncil first obtained or to any order or

direetion which the Licutenant-Governor-in-council may make in rd to

the exercise, enjoyment or restriction of such powers or privile,

(2) Such approval may be given upon application and notice and after

hearing the Lientenant-Governor-in-council may make such order, give
such directions and impose such conditions or duties upon ecither party
to the said Lieutenant-Governor-in-council may  appear  just or

sirable, having due regard for the

and all proper interests and all
provisions of the law at any time applicable to the taking of land and
their valuation and the compensation therefor and appeals from awards

public

thereon shall apply to such lands and in cases under this seetion where it
oard of
Railway Commissioners for Canada it shall do so in addition to otherwise
complying with this section,

becomes necessary for the company to obtain the approval of the

By section 7 of chapter 15 of the statutes of Alberta, 1912,
intituled, ““An Act to amend the Railway Aet,”” the Railway
Act of Alberta, 1907, is amended by adding thereto the fol-
lowing :—

(3) The provisions of this section shall extend and apply to the lands

riuet, or

of every railway company or having to

operate a railway otherwise than under the ative authority of the

Province of Alberta in so far as the taking of such lands does not un

reasonably interfe

» with the construction and operation of the railway or

railways constructed and operated or being constructed and operated by

virtue of or under such other islative authority.

Newcombe, K.C., DeputyMinister of Justice, for the Attor
ney-General for Canada:—The enactment in question may be
construed to empower any company or person authorized to
construet a railway by the Legislature of Alberta to take pos-
session of, use or occupy any lands belonging to any railway
company within the legislative authority of the Parliament of
Canada; to use and enjoy the whole or any portion of the right-
of-way, tracks, terminals, stations or station grounds of such
Dominion railway, and to have and exercise full right and
powers to run and operate trains over and upon any portion or
portions of the Dominion railway, subjeet to the approval of the
Licutenant-Governor-in-council. It will be observed alsa that
sub-section 2, of section 82, of the Alberta Railway Aet, con-
templates that notice of the application for approval may be
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given to the Dominion company, and that the Lieutenant-Gov-
ernor-in-council, after the hearing, may make such order and
give such directions and impose such conditions and duties upon
the Dominion company as to him appears just or desirable, hay-
ing due regard for the public and other interests. It may be
observed, morcover, that the prcvisions of sub-section 3 apply
only in so far as the taking of the lands does not unreasonably
interfere with the construction and operation of the Dominion
railway,

It is urged on behalf of the Attorney-General for Canada
that sub-section 3 is u’tra vires, and that it would remain ultra
vires even if its application were still further limited by strik-
ing out the word ‘‘unreasonably.”’ The subject-matter of the
legislation is Dominion railways which fall within the exclusive
authority of the Parliament of Canada under section 91 of the
British North America Act, 1867, This field of legislation is
wholly withdrawn from the local legislatures. It is not refer-
able to any class of subjects enumerated in seetion 92,

Reference is made to the following cases decided by the
Judicial Committee of the Privy Council: Canadian Pacific
Railway Co. v, The Corporation of the Parish of Notre Dame de
Bonsecours, [1899] A.(". 367: Madden v. Nelson and Fort
Sheppard Railway Co., [1899] A.C. 626; City of Toronto v, Bell
Telephone Co. of Canada, [1905] A.C. 52; Attorney-General for
British Columbia v. Canadian Pacific Railway Co., [1906] A.C.
204, at p. 210; L'Union St. Jacques de Montréal v. Bélisle, L.R.
6 P.C. 31, at p. 37; Grand Trunk Railway Co. v. Attorney-Gen-
eral of Canada, [1907] A.C. 65; La Compagnic Hydraul'que de
St. Francois v. Continental Heat, Light and Power (o, [1909]
AC 194,

It is submitted that it is, upon the authorities, 2bundantly
plain that the railway lands of a Dominion railway company
canmot be expropriated by provineial authority or encumbered
by works or operations not sanctioned by Parliament, More-
over, the rights completely acquired by companies incorporated
by Parliament in the execution of its enumerated powers may
be enjoyed unaffected by the operation of any local statute in-
tended to modify or subordinate these rights. The local legis-
lature cannot have the power to take away what Parliament
gives.  Loeal powers of expropriation, such as they are, are
subordinate to the paramount powers of Parliament.

S, B. Woods, K.C., and 0. M. Biggar, for the Attorney-Gen-
eral for Alberta:—It will be observed that the qualifying words
at the end of sub-clause (2) of section 82, of the Alberta Rail-
way,Aet, emphasizes the necessity of the loeal railway company
(hy which is meant a railway company incorporated by or
under the legislative authority of the Province of Alberta)

9
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obtaining the approval of the Board of Railway Commissioners
for Canada whenever it is by law required to obtain such
approval, in addition to taking the neceessary steps under the
local Aet (by which is meant the Alberta Railway Aet and
amendments) to entitle it to aequire such lands or interests in
lands as it finds necessary in order to carry out its undertak-
ing.

The word ““land’” or “‘lands’ in the local Aect is defined as
including “‘all real estate, messuages, lands, tenements and
hereditaments of any tenure.”’

It is submitted that the amendment in question is infra vires
of the Legislature of Alberta under section 92, sub-section 10,
of the British North America Aect, 1867,

A railway to be construeted from one point in the provinee
to any other point in the same provinee and not going outside
of the provineial boundaries is a local work, and undertaking,
and may be authorized to be constructed by a provincial leg
lature: City of Montreal v. Montreal NStrect Dailway Co,, 43
Can, S.C"R. 197; on appeal 1 D.L.R. 681, [1912] A.C. 333, The
power of legislation to authorize the construction of a eertain
work, necessarily earries with it the power to enact such legis
lation as may be required to prevent the purpose of the grant of
such power being defeated, even though, in so legislating, the
provincial legislature may interfere with or affect a work auth-
orized to be constructed by the Dominion Parliament. The con-
verse of this prineiple, namely, that Dominion legislative jur-
isdiction necessarily extends to such ancillary provisions as may
be required to prevent the scheme of a Dominion Aet from be
ing defeated, even where such aneillary provisions deal with
or eneroach upon matters assigned to the provineial legis-
latures under section 92, has been affiemed by the Privy Coun-
cil in Cushing v. Dupuy, 5 App. Cas. 409; Atlorney-General for
Ontario v, Attorney-General for the Dominion, [1896] A.C, 318,
at 360; Attorney-General of Ontario v. Attorney-General for
Canada, |1894] A.C. 189, at 200, The Privy Council have also
held in Bank of Toronto v. Lambe, 12 App. Cas. 575, at 586,
that where a power falls within the legitimate meaning of any
class of subjeets reserved to the local legislatures by section 92,
the control of these bhodies is as exelusive, full and absolute as
is that of the Dominion Parliament over matters within its jur-
isdiction.  Upon this subject the following appears in Todd’s
Parliamentary Government in the British Colonies (2 ed.), p.
436, in discussing the principle above mentioned with regard
to Dominion legislation: **The converse of this principle has
also been maintained by the Courts in respect to local legislation
upon nssigned topies which may appear to trench upon pre-
seribed Dominion jurisdietion.”
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In Bennett v, The Pharmaceutical Association of the Pro-
vinee of Quebee, 1 Dor. Q.B. 336, at 340, Chief Justice Dorion
states that the Court considered it a proper rule of interpre-
tation that the powers given to Parliament or the provincial
legislature to legislate on certain subjects included ‘‘all the in-
cidental subjeets of legislation which are necessary to carry on
the objeet which the British North America Act declared
should be carried on by that legislature.”” See also Er p.
Leveillé, 2 Cartwright 349; Reg. v. Mohr, T Q.L.R. 183, at 191;
In re Prohibitory Liquor Laws, 24 Can. S.C.R. 170, at 258; In
re De Veber, 21 N.B.R. 401, at 425; Jones v. The Canada Central
Kailway Co., 46 U.C.Q.B. 250, at 260, per Osler, J., and per
Haggerty, C.J., in Reg. v. Wason, 17 Ont, App. R. 221, at p. 232,
after referring to Cushing v. Dupuy, 5 App. Cas. 409,

This principle has been followed to support the provisions
of provineial laws dealing with procedure to enforee the penal
provisions of provincial acts in a number of decided eases and
it is submitted is applicable to the present ease. The power of
the provinee to legislate in respect of this subjeet-matter is not
to be restricted or its existence denied, because by some possi-
bility it may be abused or may limit the range which otherwise
would be open to the Dominion Parliament: Bank of Toronto
v. Lambe, 12 App. Cas. 575, at p. 586 ; Liquidators of the Mari-
time Bank of Canada v. The Receiver-General of New Bruns-
wick, [1892] A.C, 437, at pp. 441-3.

It is further submitted that the fact that the Dominion Par-
liament has power to legislate in respect of Dominion railways
in a way analogous to the legislation the subject-matter of this
reference, in no way interferes with the competence of the pro-
vineial legislature to enaet the law in question. Both legis-
latures are equally supreme within their respective jurisdictions.
It is, therefore, submitted, that as, under the terms of the
British North America Aet, the right of a province to authorize
the construction of a railway line that lies wholly within that
provinee is exclusively within the legislative powers of that pro-
vinee (excepting always the right of the Dominion to authorize
the construction of such a work under the provisions of section
92, sub-section 10¢, by declaring the same to be for the general
advantage of Canada or for the advantage of two or more of the
provinees) it follows, that there is necessarily involved in this
right the right to so legislate that the work so authorized to be
constructed ean be earried to completion, and for this purpose
to give a railway company authorized My the provinee to
build such a line, the power to acquire either the land or such
interests in the land of a Dominion railway company (and
whether such land lies between the right-of-way fences of the
Dominion railway company or is land owned by it as a land
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grant or otherwise) as will enable the provineial railway to com-
plete its authorized works.

It must necessarily follow that the provineial legislature has
power to give to its creature the right to interfere to some
extent with a railway brought into existence by the Parliament
of C'anada because the taking of such land or interests in land
under such legislation by the provineial railway must of neces-
sity interfere to some extent with the Dominion railway. So
long as such interference is not unreasonable or undue and is
only such as is necessarily involved in the acquiring of such land
or interests in land (including therein a right-of-way or ease-
ment over the land or through the land) the giving of such
rights is within the competence of the provineial legislature,
Whether the boundary line of provincial power has been ex-
ceeded must be determined by the Courts in each ease where
such question is raised, and if upon the determination of such
fact it be found that the rights purported to be given under the
provisions of the provincial Aet do interfere to such an extent
with the construetion and operation of the Dominion railway as
to be unreasonable or undue, then such authority given hy
provineial legislation will not be effective and will confer no
rights upon the recipient of it. The provinee cannot use its
authority to authorize the construction of railways within its
boundaries in such a way as to prevent the construction and
operation of Dominion railways, nor, conversely, ean the Dom-
inion use its authority to anthorize the construetion and oper
ation of railways so as to prevent the construction and operation
of a provincial railway, but each legislative jurisdiction ean
interfere with the operation of other railways in so far as it may
be reasonably necessary to earry out its authority to construct
or authorize the construction of a railway within its jurisdiction.
Such right or power is, by implication, reserved to each legis-
lative body by the terms of the British North America Aet.

The provision in the local Aect, the subject of this reference,
is not and ecannot be covered by Dominion legislation, and it
necessarily follows that wunless the legislation that is here
attacked is within the competence of the provinee, a Dominion
railway ean at any time prevent the construction of a provineial
railway, and conversely a provineial railway can prevent the
construetion of a Dominion railway by merely refusing to nego-
tiate for the right to pass through its properties.

There are certain provisions of the Dominion Railway Aet
purporting to regulate traffic at the point of erossing of a Dom-
inion and provineial railway. R.S.C. 1906, ch. 37, see. 8 (a):
151 (¢) 176 and 227. But even they do not purport to give a
Dominion railway eompany the power to acquire the land of or
running rights over the land of a provineial railway company
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or vice versa:  see Preston and Berlin Street Railway (o, v.
Grand Trunk Raihway Co., 6 Can. Ry, Cas. 142 (May, 1906) ;
but have, apparently, been supported on the ground of publie
safety ar ' convenience: Re Portage Ertension of Red River
Valley Radway, Cass. Dig. (2nd ed.) 487; Cout, Dig. 1226; Can-
adian Pacific Railway Co. v. Northern Pacific and Manitoba
Railway Co., 5 Man. L.R. 301; Credit Valley Railway Co, v.
Great Western Railway Co., 25 Gr, 507 ; Niagara, St. Catharines
and Toronto Railway Co. v. Grand Trunk Railway Co.; Stanford
Junction Case, 3 Can. Ry. Cas, 256; City of Toronto v. Grand
Trunk R. Co.; York Street Bridge Case, 4 Can. Ry. Cas. 62,
In City of Montreal v. Montreal Street Railway Co., 1 D.L.R.
681, [1912] A.C. 333, it was held by the Privy Couneil that the
right of Parliament to enact seetion 8 of the Railway Aet, so
far as it applied to provineial railways, could not be supported
under the general power to legislate regarding the peace, order
and good government of Canada insomuch as it trenched upon
the provineial power of legislation under sub-scetion 10 of
seetion 92 of the British North America Aet, and was ullra
vires of the Parliament of Canada, It would appear from this
that section 227, so far as it affects provineial railways, is also
ultra vires.

The effect of striking out the word ‘‘unreasonably’ in the
section in question would be to confine the operation of the
provineial statute to the land of Dominion railway companies
outside of and other than the land ineluded in the right-of-way
fences of the Dominion railway. The legislation of the pro-
vinee is intra vires in this regard. The considerations above re-
ferred to apply to the answer to this second question. The
lands of Dominion railway companies, outside of the right-
of-way fences, are subjeet to the local law just as much as the
lands of any other companies or individuals and there would
appear to be no good reason why they should not be subject to
this law as well as to such law, for instance, as the provineial
Land Titles Aet. The taking of such land, or interests therein,
does not in any way interfere with the construetion or operation
of Dominion railways and it could be only upon this ground
that the Aet would be beyond the competence of the provinee.

It is, therefore, submitted that the answers should be in
the affirmative.

Davies, J. I wounld answer both questions in the negative,
and in doing so would explain that 1 adopt the construetion
put by counsel at the argument upon the questions. As I under-
stood counsel, it was agreed that the words “‘lands of the com-
pany’’ in the seetion we are asked to determine the validity of,
meant the right-of-way and the stations and terminals in con-
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I neetion therewith of a railway built under the authority of
the Dominion Parliament, and were not intended to refer to or
inelude lands granted by way of subsidy mercly and not in-
cluded in such right-of-way, stations and terminals. The real
question, counsel agreed, we were desired to answer was whether

Re
Bt A 5 ALBERTA
the provincial Parliament could so legislate as to force a cross-  Ramway
ing of a provineial railway over and aeross a Dominion railway. Acr.

Now, as I read and understand seetion 82, of chapter 8, of  pagies, 5.

the Act of the Legislature of Alberta, 1907, it was only intended

to have application to railways anthorized to he construeted

by the provineial legislature, and not to ruilways construeted [

under authority of the Dominion Parliament, It would seem {

that the latter sentence of sub-seetion 3 of scetion 82 making

the approval of the Dominion Board of Railway Commissior

essentinl in addition to that of the Lieutenant-Governor-in-

council “*where it was necessary to obtain the approval of such

Board,”” was inconsistent with this construction. 1 aceept,

however, the explanation of Mr. Woods, counsel for Alberta,

that the words in question were inserted in the seetion by in- ‘

advertence or mistake and never should have been there, |
Then we have the legislation of 1912 amending the provin- l

cial Railway Aet of 1907 by adding the section respeeting the |

power of the legislature to pass which we are asked. It reads

as follows :—

N

(3) The provisions of this section shall extend and apply to the lands
of every railway company or person having authority to construct or
operate a railway otherwise than under the legislative authority of the

Province of Alberta in so far as the taking of such lands does not unrea- ‘

sonably interfere with the construction and operation of the railway or ‘
railways construeted and operated or being constructed and operated by
virtue of or under such other legislative authority.

It refers to railways the construction of which is authorized
by the Dominion Parliament and attempts to apply the provi-
sions of the railway legislation of 1907 to such Dominion rail-
ways so as to authorize the crossing of such railways by pro-
vineial railways.

I do not think such legislation intra vires of the local legis-
latures. The exclusive power to legislate with respeet to Dom-
inion railways is, by the 20th sub-section of section 91 of the
British North Amerieca Aet, conferred upon the Dominion
Parliament. It is a ““matter coming within one of the classes of
subjects enumerated in section 91" and being such is
not to be deemed to come within those classes of subjects assigned ex-
clusively by that Act to the provincial legislatures,

The provineial legislature while thaving full power to
authorize the construction of a local or provineial railway,
cannot in so doing either override, interfere with or control
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or affeet the erossing or right of crossing of a Dominion railway
by a provincial railway. Legislation respeeting the crossing of
Dominion railways by provineial railways is exclusively vested
in the Dominion Parliament, and being so vested by virtue of
one of the enumerated classes of subjects of section 91, is
explicitly withdrawn from the jurisdiction of the local legis-
lature.

The clause in question would give rise to endless difficulties,
As it now stands, it is open to the fatal objection that it would
refer to the ordinary Courts of the land the determination of
the question whether the crossing of a Dominion railway by a
provincial railway was an ‘‘unreasonable interference’’ with
the Dominion railway’s operations. This is a question which
the Dominion Board of Railway Commissioners alone is author-
ized to deal with and its decision is final.

But the omission of the word ‘‘unreasonably’ would not
make the legislation intra vires, as the subject-matter was not
one within the jurisdietion of the loeal legislatures at all, being
as 1 have said, withdrawn from them by the latter part of
section 91,

It was contended strongly by counsel for the province that
not only had the legislature of the provinee power to authorize
the erossing of Dominion railways by provineial ones, but that
they had power to authorize the crossing of navigable streams
or marine hospital lands or lands reserved for military camps
or forts or defence. The argument was logical enough, grant-
ing the premises assumed, namely, that the exclusive power to
build local railways necessarily involved the power to cross
these streams, lands, defence works and Dominion railways.
But it omits to take cognizance of the rule so often and neces-
sarily applied by the Judicial Committee in the construction of
the British North Ameriea Aet, that the enumerated subjeet-
matters of legislation assigned to the Dominion Parliament are
not deemed to come within the matters assigned exclusively to
the provineial legislatures though prima facie they may appear
to do so, and the further rule of construction that if there is a
common field of legislative action within which Parliament and
the legislatures are alike competent to legislate, when Parlia-

ment occupies the field and legislates, as it has done with
respeet to the subjeet-matter under discussion, under one of the
enumerated clauses of section 91, its legislation is supreme and
overrides that of the local legislatures.

IninaroN, J.:—We are asked whether or not the Alberta
legislature can amend the Railway Act of that province, adding
to section 82 thereof the following :—

(3) The provisions of this seetion shall extend and apply to the lands
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of every railway company or person having authority to construet, or
operate a railway otherwise than under the legislative authority of the
Province of Alberta in so far as the taking of such lands does not unrea-
sonably interfere with the construction and operation of the railway or
railways constructed and operated or being constructed and operated by
virtue of or under such other legislative aunthority,

and if not will striking out the word ‘‘unreasonably’ therein
render the clause intra vires? Any legislative enactment under
our federal system, which partitions the entire legislative auth-
ority, ought to be approached in the spirit of assuming that the
legislature did not intend to execed its powers; and if an in-
terpretation ean reasonably be reached which will bring it
within the power assigned the legislature in question, and given
operative effect, then that meaning ought to be given it

OFf course, if the plain language is such that to give it oper-
ative effect must necessarily involve doing that which is beyond
the power assigned the legislature then the Aet must be
declared null. Again, the language used is sometimes capable
of a double meaning according to the respective surrounding
circumstanees to which it may be sought to be applied. In such
case the Court on the one hand must refuse to give such effeet
to the language as will maintain anything wltra vires the legis-
lature, and on the other give such effect to it as will within the
purpose and power of the legislature render it effective.

Then, again, the subject dealt with may be of that complex
character that concurrent legislation on the part of a provincial
legislature and Parliament is absolutely needed to effectuate
satisfactorily the purpose had in view. To the man accustomed
to deal only with the legal produet of a single legislature pos-
sessing paramount legislative authority over all matters that
can be legislatively dealt with, this latter situation seems almost
incomprehensible.  The situation often exists, must be reckoned
with and dealt with accordingly.

We must not too readily knock aside a provineial enactment,
It may be not only susceptible of use, but be actually needed to
give operative effeet to the authority of Parliament which in a
sense may be paramount in anthority and power in relation to
what the legislature may be attempting yet not possessed of the
entire field. The recent case of the City of Montreal v, Montreal
Street Railway Co., 1 D.LLR. 681, [1912] A.C. 333, relative to
the que .tion of through traffic furnishes an illustration of how
co-operative legislation by a provinee might have rendered that
of Parliament more effectual, or far-reaching in its results,

When we add to these complexities an ambiguity of ex-
pression, too often found in statutes, the task of answering such
questions as are now submitted becomes inereasingly diffieult.
And when we add thereto the need not only of considering a
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few conerete facts sueh as a single case involves, but also the
whole range of possible human aetivities, in the indefinite field
thus submitted for us to pass upon, our native humility and
modesty are startled and we are tempted to say we do not know,

However, though I have not by any means exhausted the
definition or classification of legislative produets likely to arise
under our federal system, I have indicated some of the mani-
fold considerations that have to be borne in mind in determining
whether or not the above section is worthless or may be made
use of either in its present shape or when modified in the way
suggested.  The  subjeet-matters presented and arguments
thereon seem to require 1 should do so and thus guard or
qualify the results to be stated in any answers that ean be given
to the questions submitted.

One difficulty suggested is whether or not the questions
should be looked at in light of the faet that the Canadian
Pacifie Railway Co., clearly a Dominion legislative product, sub-
sidised by a land grant partly situated in Alberta, might be
affected by the legislation in another way than is involved in
the merely erossing of its track by a local railway. Counsel
seemed to agree that that complicated question ought to be
climinated from the problems before us. But I am not quite
sure that they were agreed on any substituted form of question
if indeed it was competent for them so to agree, Counsel argu-
ing for the Attorney-General for the Dominion, on whose
advice the submission is made, and who is the minister in charge
of such a reference, and I ineline to think must be treated
as if dominus litis in such references as those requiring an
advisory opinion, has relieved us so far as he ean from answer-
ing in a way to touch upon questions relative to lands in said
subsidy.

I am not sure that his waiver would help much were it a
reference of a conerete case involving some right as between
the Dominion and a provinee. It is here, however, merely a
question wherein it is desired by the government to be advised
before vetoing or refraining from vetoing the legislation. It
has also been throughout the argument painfully obvious to
my mind that if the legislation is ulfra vires then it can hurt no
one, not even the Canadian Pacific Railway Co., and if it is
clearly intra vires it would in such case at least so far as relating
to said lands, hardly concern any one else than the Legislature
of Alberta.

It seemed finally in argument to be, as between parties
arguing before us, a question of the right of a provineial rail-
way to cross a Dominion railway by virtue solely of the pro-
vineial legislative authority. I have not and never had sup-
posed any one else could have had any doubt upon such a point.
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The Dominion Parliament having by virtue of its exelusive
powers over the enumerated subjeets in seetion 91 of the
British North Ameriea Aet, ereated a corporate power and
therehy conferred on one or more persons the power to construet
or cause to be constructed a railway, that railway eannot be
erossed by any other railway company which with its work is
only the produet of the somewhat analogous powers given hy
seetion 92 to provineial legislatures over “‘loeal works and
undertakings.” | have considered the elaborate argument
addressed to us to the contrary and hope I understand it.  As
to that parallel drawn between the ineidental or necessarily
implied powers which have been held to be part and pareel of
the power conferred by the powers given the Dominion over the
enumerated subjects of seetion 91 and the supposed need to
give vitality to the powers of the provinees over loeal works and
undertakings by means of implying similar ineidental and
necessarily implied powers in anything to be enacted in order
to the carrying into execution of any such provineial powers,
I have just this to say.

I agree the analogy holds good until the attempt to sive
operative effeet of it runs against the exelusive precedent
power and its products,

The British North Ame Act expressly assigns to the
Dominion Parliament in and for the purposes of the exeent-
ing of the powers over the enumerated subjeets in section 91
and the exeeption in seetion 92, sub-seetion 10, such exelusive
and paramount authority over the subject-matters therein men-
tioned that when we have regard to the matters of the husiness
in hand as when a railway erossing of a Dominion railway
by a provineial railway has to be construeted it is elear that
it must be affected either by virtue of concurrent legislative
provisions covering all that is necessary to provide for exeent-
ing such a purpose with due seeurity for the safety of all those

coneerned in the construction and use of the physieal produet
called a erossing, or by virtue of the power having the exelusive
and paramount authority referred to exercising the full power
necessary to determine the means of exeeuting sueh a purpose,

Having regard to the nature of the business in hand and
the clear language of the British North Ameriea Aet, | think
the full effeet 1 suggest must be given the predominant or
paramount powers I have mentioned. After these powers have
been exercised all that the provineial legislature is given must
be read as subjeet thereto.

The argument for the proposition that the powers assigned
the provinee must be given such full effeet as to enable the local
road to accomplish a erossing without relying upon the auth-
ority of the Dominion, was attempted to be supported by the
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recent decision in the Marriage Laws Case, 6 D.L.R. 588, 46 C'an,
S.C.R. 132, on appeal 7 D.L.R. 629, [1912] A.C. 880, 11 East.
LR..255. 1 am disposed to think the point well taken as mere
matter of argument put forward for consideration. It is to be
observed, however, that the opinion therein was merely advisory
and decides nothing and is of no consequence in relation to the
interpretation and construction of the British North Ameriea
Act, save so far as the reasoning upon which it proceeded when
applied to said Aet commends itself to those having to deal
therewith,

Then having due regard thereto I am, with great respect,
quite unable to understand how any express and exclusive dom-
inating power such as given hy the Aet to the Dominion de-
spite the so-called exelusive authority subjeet thereto given the
provinees, is ever in any case to be minimized, much less deleted
from the Aet because of some apparently inconsistent power
civen the provinees. Il need be to diseard either, it is the sub-
se uent and subordinate power that must be deleted, as it were,
in order to give the preeedent and paramount power its full
effective operation,

The use of the adverb “‘exclusively’” in section 92, and ad-
jeetive “‘exelusive’’ in section 91, unfortunately leads those not
examining the whole, to assume each must have the same effect.
But the language used when analyzed as it has been so often ren-
ders it elear that the general purpose was to subordinate the
powers of the legislatures, no matter how it might affect them,
to those of Parliament, over the said enumerated subjects.

The attempt has been made in many ecases to give the sub-
ordinate provineial powers such operative effect as the language
defining them at first blush might warrant, notwithstanding
the precedent dominating power given over the enumerated sub-
jeets in the sub-sections of section 91 to the Dominion had not
been exercised or at least exhausted or because they had been
exercised later than the provincial powers apparently bear-
ing on the same subject.

These attempts always failed in the Courts of last resort
until the Marriage Laws Case, 46 Can. S.C.R. 132, on appeal, 7
D.L.R. 629, [1912] A.C. 880, 11 East. L.R. 255. The trend of
authority in many cases including some of those cited to us,
had run so strongly the other way as to become the subject of
adverse eriticism on the ground that the powers claimed by the
Dominion had been earried further than in fact necessary for
the due exceution of the partieular power involved, and thus
needlessly invaded the field assigned the provinees,

There is a mass of authority of this kind in the way of deci-
sions in conerete cases, which, having binding authority, we
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must observe, despite later merely advisory opinions, even if
apparently conflicting, though possibly not.

Then it is said, pursuing same line of argument relative to

the power eclaimed by the enactment now in question, that the
Dominion has not hy express enactment takon possession of the
field and, therefore, the provinee has authority to enact, and a
line of cases is cited to us which it is urged give expression to
such a doetrine,  When examined these cases do not support
the alleged doctrine. In most of them there is nothing more
than that a province may have in the exereise of its power over
property and civil rights enacted a law which perhaps has been
superseded pro tanto by an enactment of Parliament in the ex-
ercise of its exclusive legislative authority over the enumerated
subjects in seetion 91 This has been sometimes expressed as a
taking possession by the Dominion of the same ficld or part of
the same field or as overlapping, as it were, in the same field by
concurrent legislation. A more accurate mode of expression
is that ‘“‘subjects which in one aspect and for one purpose fall
within seetion 92 may, in another aspect and for another pur-
pose fall within seetion 91'" (Clement’s Canadian Constitution,
2nd ed., page 172, quoting from the judgment of the Judicial
Committee of the Privy Couneil in the case of Hodge v. The

Queen, 9 App. Cas. 117, at page 130),

With great respect 1 think the metaphor of a supposed field,
as it has sometimes been expressed, is not quite aceurate, and
in other cases the true limits of the respective powers have been,
as result of its misapplication, misapprehended. For example:
When by virtue of its authority over property and eivil rights
a legislature has enacted something giving a right of property,
and later the Dominion Parliament has in the due exercise of
its exclusive powers over bankruptey enacted something else
which of necessity invaded that right of property, it may, in
doing so, disturb apparently existent rights of property and
other civil rights. But such rights of property always were
held subject to such disturbing power.

That part of the field of property and eivil rights which Par-
liament may thus have taken possession of, never had existed
in the provinee, It had only exercised its undoubted power over
property and civil rights so far as competent for it to do so,
but had never occupied the same field as the expression *‘taking
possession of the field"” so often implies. The bank or Dom-
inion railway company, for example, operate by virtue of the
exclusive authority of Parliament. These corporate hodies rest
such operations in the field of property and ecivil rights some-
times solely upon the authority of Parliament in ways that the
legislature of a provinee with all its power over property could
not enable, and at other times upon the authority of both Par-
liament and legislature.
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The purposes and objects to be attained by each legislative
power are the measure by which their respective legislative ficlds
are constituted and they never ean be the same field though the
physical appearance as result of obedience to the law either
may enaet, may produce often a semblance that seems to justify

the expression.

Great confusion of thonght often exists because people do
not stop to think and diseriminate between these exelusive
powers of Parlinment and the residual power which Parliament
has for the **peace, order and good government of Canada,”
but which in its turn is subordinate to the so-called exclusive
powers given in seetion 92 to the provineial legislature

The gravest error is likely to grow out of this confusion hy
aceustoming the legislative and judieial mind, if 1 may say so,
to look upon the Dominion as possessing a general supervision
or superior power over identically the same thing as the pro-
vinee is entitled to deal with, but which it has not save by the
indireet means of the veto power over provineial enactments,
The notion sometimes prevails that, as of course, the legislation
of a provinee must bend before that of Parliament. It must be-
fore the paramount exclusive legislative authority given over
specified subjects, but not before what Parliament asserts merely
by virtue only of this residual power.

In the case of the matter in hand I think there are two
answers to the contentions founded on the theory put forward.
The Dominion Parliament has, I ineline to think, taken posses-
sion of the field which I will eall the subjeet of erossing of rail-
s, of which one or more may happen to be a Dominion rail-
way, and has dealt in detail with all the immediate acts involved
in carrying out such a purpose, so that in a proper case there
should not he a legal difficulty in accomplishing a erossing of
such railway as in question.

But even if it has not gone quite so far I think its enactment
under which one of the railways within its exclusive control has
been construeted and is being operated, has in itself such foree
and effect that a provineial legislature cannot interfere to foree
by its own unaided act a crossing thereof by one of its own crea-
tions,

Is there then any purpose which the said section submitted
herein ean subserve? Is there anything on which it can so rest
as 1o be possibly intra vires the legislature?

It is quite clear that Parliament has no power to add to a
provineial corporation a capacity not already given it. If such
a railway company has not been given direetly or impliedly the
capaeity to eross another railway, Parliament cannot give it
that eapacity except by declaring it a work lor the benefit of
Canada. In like manner, if as is contended, Parliament has
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not so dealt with the subjeet of erossing and there is nothing
enabling it and the Dominion railway charter expressly or im-
pliedly disables it from being done, then I conceive it is quite
competent for a legislature to pass some such Aet as the seetion
in question to be conditional in its operation upon correspond-
ing legislation being duly enacted by Parliament, It does not
seem to me that such an enactment need be in very exact terms
conditional if it is capable of such use o. applieation. [t
certainly ought to be held that a legislature is competent to make
a tender of such legislative assistance if we are to work out our
federal system in all its bearings.

I must not, however, conccal the faet that 1 made such a
suggestion in the Marriage Laws Case, 6 D.L.R, 589, 46 Can.
S.C.R. 132, on appeal, 7 D.LR. 629, [1912] A.C. 880, and ex-
pressed the view that it was quite competent for Parliament to
80 act upon or by virtue of its powers therein involved, but in
view of the result of that ease in the Judicial Committee of the
Privy Couneil there is room to argue that such a doetrine as |
here enunciate and have often laid down has no foundation,

Parliament certainly has the power to aid thus the treating
and dealing with other countries. No one ever questioned it in
known instances, and surely it is quite competent for it to so
deal with the provinees. In fact it has heretofore and until the
Marriage Case, 6 D.L.R. 589, 46 Can. S.C.R. 132, on appeal, 7
D.L.R. 629, [1912] A.C. 880, so dealt with them. 1 have no
serious difficulty in this ease in so holding if the seetion can be
read, as if eonditional, for example, upon due leave being got
from the Board of Railway Commissioners to render it oper-
ative. So far as that may, if possible, be implied, the seetion
may be intra vires. As at present advised | do not think the
proviso relative to Railway Commissioners at the end of the
sub-section which precedes this amending sub-section, is effective
for such purpose, or can be imported into this new legislation
as if part thereof,

But the purpose of the submission as indicated by the pos-
sible amendment to the seetion as proposed and the withdrawal
of the possible bearing of the enactment upon the Canadian
Pacific Railway lands assigned by virtue of its subsidy, seems
to be tentative and, therefore, the liberty extended to us in-
stead of a single affirmative or negative answer, to answer in
such a way as to deal with the value of the enactinent as giving
a right to cross a Dominion railway without the leave of the
Board of Railway Commissioners for Canada, or other means
given or to be given by authority of Parliament.

My answer, therefore, is that the section as it stands or
would stand after striking out the word *‘unreasonably’* would
not, without the authority of Parliament or some person or hody
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duly delegated its power in the premises, be effective as giving
the right to any provincial railway company to cross a Dom-
inion railway.

Duer, J.:—Seection 82 (2) of chapter 8 of the Alberta stat-
utes of 1907 contains these words:—

And in cases under this section where it becomes necessary for the com-
pany to obtain the approval of the Board of Railway Commissioners for
Canada it shall do so in addition to otherwise complying with this section,
and in view of that clause it may be doubted whether the power
conferred upon provineial railway companies by the first sub-
section ought not to be held to be exercisable in respect of the
“lands’’ of Dominion railways only after the Board of Railway
Commissioners for Canada has pursunant to its lawful powers in
that hehalf given its approval to the proposed action of the pro-
vineial railway company.

It may further be doubted whether on the true construction
of section 7 of chapter 15 of the Aet of 1912 the amendment
effected by that enactment is not limited to authorizing the
provineial railways with the approval of the Lieutenant-Gover-
nor-in-council as well as that of the Boui! of Railway Commis-
sioners for (‘anada to ‘‘take possession of, ure or occupy’” lands
of any Dominion railway company as contra-distinguished from
“right-of-way tracks, terminal stations or station grounds.”

If such be the effect of these enactments they are obviously
unobjectionable from a constitutional point of view.

Both parties, however, desire us to deal with the question
whether provineial legislation can or cannot validly confer upon
a provineial railway company compulsory powers for the pur-
pose of enabling it to construct its line across the line of a Dom-
inion railway by way of level erossing and to run its trains over
the line when constructed. I think the question must be an-
swered in the negative. It is, of course, impossible to eonstruect
a railway aeross another existing railway in such a way as to
form a level crossing without altering in some degree the phy-
sical structure of the works of the existing railway.

Legislation authorizing such action on the part of a provin-
cial railway eompany and requiring the Dominion railway com-
pany to submit to such alteration of the structure of its works,
and to the passing of the trains of the provineial railways across
its line, in so far as it is merely permissive or facultative, is leg-
islation strietly relating to the provincial railway, and if it
stopped there, would, as such, be within the powers of a provin-
cial legislature. But in so far as it affects to confer authority

upon or compulsory powers as against the Dominion company
it is legislation relating to a Dominion railway as such, In that
respect it is legislation of a character that the Dominion alone
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has power to enact. Some of the powers of the Dominion in re-
speet of Dominion railways are (it could hardly be disputed)
exclusive powers. In Canadian Pacific Railway Co. v. Parish of
Notre Dame de Bonsecours, [1899] A.C, 367, at page 372, Lord
Watson said :—

The British North Ameriea Act, whilst it gives the legislative control
of the appellants’ railway gud railway to the Parliament of the Dominion,
does not declare that the railway shall cease to be part of the provinees in
which it is situated, or that it shall, in other respects, be exempted from
the jurisdiction of the provincial legislatures. Accordingly, the Parlia-
ment of Canada has, in the opinion of their Lordships, exclusive right to
preseribe regulations for the construetion, repair, and alteration of the
railway, and for its management, and to dictate the constitution and
powers of the company; but it is, inter alia, reserved to the Provineial
Parliament to impose direct taxation upon those portions of it which are
within the provinee, in order to the raising of a revenue for provincial
purposes. It was obviously in the contemplation of the Act of 1867, that
the “railway legislation,” strictly so ecalled, applicable to those lines
which were placed under its charge should belong to the Dol
liament.

inion Par-
It, therefore, appears to their Lordships that any attempt by
the Legislature of Quebee to regulate by enactment, whether deseribed as

pal or not, the structure of a diteh forming part of the appellant
company’s authorized works would be legislation in excess of its powers

Legislation, therefore, authorizing the altering for railway
purposes of the structure of the works of a Dominion railway,
and the running of trains over the works as altered is legisla-
tion upon a subject which as subject-matter for legislation
necessarily falls within the field exclusively assigned to the
Dominion,

The works dealt with by section 92 (10) are, as Lord Atkin-
son observed in the judgment in City of Montreal v. Montreal
Street Railway Co., 1 D.L.R. 681, [1912] A.C. 333, “things not
services.”” Some of them at all events (railways and telegraph
lines, for example), are things of such a character that for
many purposes they must be treated as entireties. The observa-
tions of his Lordship in the judgment just mentioned suggest
that as far as possible they should be so regarded when con-
sidered as subject-matter of legislation. In that view it seems
to follow that when youn have an existing Dominion railway all
matters relating to the physical interference with the works of
that railway or the management of the railway should be re-
garded as wholly withdrawn from provincial authority: Fish-
eries Case, [1898] A.C. 700, at page T15; Madden v. Nelson and
Fort Sheppard Railway Co., [1899] A.C. 626, at page 628,
Questions of a similar character may arise when a projected
Dominion railway is to cross a provincial railway. What com-
pulsory powers the Dominion is entitled to exercise in such a
case over the provineial railway in respeet of the crossing and
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matters incidental thereto without assuming complete jurisdie-
tion over the provineial railway by declaring it to be “*a work
for the general advantage of Canada,’ is a subjeet which does
not require discussion here,

There are two further observations:—

1. In the view I have just expressed (namely, that legisla-
tion such as that under consideration conferring authority upon
a provineial railway to alter for railway purposes the physical
structure of the works of a Dominion railway without the con-
sent of the Dominion railway company or the sanction of the
Dominion Parliament and all legislation relating to the man-
agement of such a railway is legislation upon a subjeet which,
sinee it necessarily falls within the subjeet of Dominion railways
can only be enacted by the Dominion) no question of the so-
called doetrines of ‘‘overlapping powers’ and *‘necessarily in-
cidental powers™ can arise; and the points raised during the
able discussion of those subjeets by counsel of Alberta do not
require consideration,

As is shewn by Lord Watson's judgment in Canadian
Pacific Railway Co. v. Parish of Notre Dame de Bonsecours,
[1899] A.C. 367 (and, indeed, it must be obvious when we eon-
sider the numerous cases in which jurisdietion over the rail-
way of a provineial company has been assumed by the Dom-
inion by declaring the railway to be a work for the general ad-
vantage of Canada after the company had received a large land
subsidy from the provinee), the faet that exelusive jurisdie-
tion in relation to a Dominion railway, as railway, is vested in
the Dominion is not incompatible with the possession by the
province of some authority over the Dominion railway com-
pany as land owner; how far in legislating for a provincial
railway the provinee has authority to confer compulsory powers
as against a Dominion railway company as land owner is a ques-
tion upon which I express no opinion.

ANGLIN, J., agreed with Davies, J.

Bropevr, J. (dissenting) :—We are asked by this reference
to deelare \\hvtlwr section 7 of chapter 15 of the Aet of the
Legislature of Alberta of 1912 is intra vires.

The Legislature of Alberta passed in 1907 a Railway Aet,
and section 82 of that Aet provided:—

The company may take possession of, use or occupy any lands belong-
ing to any other railway company, use and enjoy the whole or any por-
tion of the right-of-way, tracks, terminals, stations or station grounds of
any other railway company and have and exercise full right and powers to
run and operate its trains over and upon any portion or portions of the rail-
way of any other railway company, subject always to the approval of the
enant-Governor-in-couneil first obtained or to any order or direction
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which the Lientenant-Governor-in-council may make in regard to the ex-
ereise, enjoyment or restriction of such powers or privileges,

(2) Such approval may be given upon application and notice and after
hearing the Lientenant-Governor-inccouncil may make such order, give
such directions and impose such eonditions and duties upon either party

as to the said Lientenant-Governor-in-council may appear just or desir-
[ aving due regavd for the public and all proper interests and all
provisions of the law at any time applicable to the taking of lands and
their valuation and the compensation therefor and appeals from awards

shall apply to such lands and in cases under this section where it
es necessary for the company to obtain the approval of the Board
of Railway Commissioners for Canada it shall do so in addition to other-
wise complying with this section.

hec

It seems to me that the legislation had in view not only the
crossing of provineial railways, but also of federal railways be-
cause of the reference therein to the Board of Railway Com-
missioners for Canada. But the definition in the Act of the
word “*company’” made it somewhat doubtful whether the above
quoted provisions would apply to federal railways and a new
sub-section was added in 1912 by chapter 15, section 7, which
reads as follows:—

(3) The provisions of this section shall extend and apply to the lands
of every railway company or person having anthority to construet or
operate a railway otherwise than under the legislative authority of the
Province of Alberta in so far as the faking of such lands does not unrea-
sonably interfere with the construction and operation of the railway or
railways constructed and operated or being constructed and operated by
virtue of or under such legislative authority,

By the British North America Aet sub-seetion 10 of seetion
92, the provineial legislature may exelusively make laws in re-
gard to loeal works and undertakings. A railway built within
the boundaries of a provinee is subject to the legislative control
of that provinee.

The corporate powers of such a railway company, its rights
and obligations are essentially under snch legislative control.
Its power to build a line from one point to another is granted by
the provineial legislature and the provincial legislature alone
can give such authority. If in its course the railway comes in
contact with federal works it may be subjeet to some federal
regulations, but the enabling power to cross those fede
takings rests essentially with the province. A provineial rail-
way may have to eross a navigable river. Navigation is under
the legislative authority of the federal Parliament and laws
have been passed by that Parliament as to the manner in which
s could bhe put on those rivers (R.S.C. 1906, ¢h. 115).
In such a case the provineial railway will be required to follow
the federal regulations, but the right to build a bridge shall have
to be granted to the company by the loeal legislature,

il under-

The legis-
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lation, the constitutionality of which is contested, deals with the
crossing of railways.
se of two provineial railways the executive auth-
ority of the provinee is empowered to deal with the matter, to
give its approval and impose such conditions as it may appear
just or desirable having due regard for the public interests. In
the case of the crossing of a federal railway the provincial rail-
way is still bound to obtain the approval of the provincial gov-
ernment ; but, as I read the statute, that provineial railway will
also require the approval of the Board of Railway Cor mis-
sioners for Canada which is the federal authority having exe-
cutive and judicial control over federal railways. The power
conferred by the legislation upon the provineial railway to cross
a provineial or federal railway is such an enabling power as
was within the legislative authority of a provineial legislature.
The elaim that the federal Parliament is the only authority
that could give such enabling power is unfounded, because the
provineial railway company could not construet its line through
or over or below a federal railway, unless the federal authori-
ties would be willing to pass the necessary legislation. The
powers then granted by sub-seetion 10 of section 92 of British
North Ameriea Act would become illusory. The enabling power
rests with the provineial authority and a regulative power recog-
nized by the provineial legislation may be exercised by the fed-

eral authorities,

The crossing of railways is of constant occurrence. The
provineial legislature in ereating local railway companies have
the power to confer upon them as an incident of their legislative
authority in the matter the right to cross any other railway,
local or federal. But that must be done, of course, without in-
terfering unreasonably with the construetion or operation of
the other railway. It is precisely what the legislation has pro-
vided for in this case,

But there is more. The legislature far from encroaching
upon the federal legislative or executive authority has enacted
that where it becomes necessary for the company to obtain the
approval of the Board of Railway Commissioners for Canada
it shall do so. There is in the Railway Aect a legislation regard-
ing the crossing of provineial railways by federal railways. It
may be doubtful whether such legislation was within the power
of the federal authority, but then concurrent legislation was ad-
visable and it is what was done. The Aect in question provides
for enabling and coneurrent legislation that was within the
legislative authority of the Province of Alberta.

For those reasons I would answer that section 7 of chapter
15 of the Act of the Legislature of Alberta, in 1912, is infra
vires.

Answer accordingly.
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PIGOTT & SON v. TOWN OF BATTLEFORD.

Saskatchewan Supreme Court, Brown, J. May 10. 1013,
1. Musicean corrorations (§11 D—142)
Power 10 MAKE—ULTRA VIRES CONTRACT.
_ A town has no authority té excente promissory notes even though
in payment for services rendered, and, though they ure sealed and signed
by the mayor and secretary-treasurer of the town in its behalf
2. Coxtracrs (§IV D —364a)—CoNpiTION—CERTIFICATE OF PERFORMANCE=—
TORMAL CERTIFICATE, WAIVER OF.

Where a town, under a construetion contract, treats an inspector's

informal certificate as if it were in fact a final one, although not in the
exact form contemplated by the contract, the necessity of a formal
certificate is waived, and a recovery may be had on such informal
certificate.
3. PLEADING (§ T N—114)—AMENDMENT OF STATEMENT OF CLAIM ON THIAL,
Where a formal inspector’s certificate of completion of a construction
contract is waived by the defendant by treating an informal certificate

as sufficient, an amendment of the plaintiff's pleading will be permitted
at the trial so as to allege such waiver.

Trian of an action against a municipal corporation for money
alleged to be due under a construction contract and upon certain
“notes” given in respect thereof,

0. M. Biggar, K.C., and A. M. Panton, for plaintifis,
Frank Ford, K.C., and W. W. Livingston, for defendants.

Brown, J.:—I am satisfied that the defendants had no author-
ity to execute the notes sued on herein, and moreover, even
though they had such authority, they never authorised the issue
or execution of the ne The mere fact that they were sealed
and signed by the n r and secretary-treasurer on behalf of the
defendants is not icient: see 2 Halsbury 491; Stephens v,
North Battleford School District, 9 W.L.R. 501.  This portion of
the plaintiffs’ elaim will therefore have to be disallowed.

As to the portion of the claim which is sought to be recovered
under the contract, we find that the inspector (Storer) signs
exhibit D as containing a “list of work necessary to be done
before final certificate granted.” Joseph M. Pigott states in his
evidence that this work was done with the exeeption of a few
things that were dealt with in the final certificate as being out
of the plaiptiffs’ control. Storer subsequently issues a certificate,
exhibit F; and it is clear that when he issued this document he
intended it, together with exhibit G, which was attached thereto,
as a final certificate within the meaning of the contract. It is
also clear that the defendants accepted and dealt with this docu-
ment as if it were a final certificate. Even though it may not
be in the exact form contemplated by the contract, I am of
opinion that the defendants by their actions have waived the
necessity of it being in such form. It is true that the plaintiffs

have not pleaded waiver, but I do not hesitate to allow them even
now to do so.

TowNs —PROMISSORY  NOTE—
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It appears from exhibit G that the plaintifis’ total claim was
and by virtue of exhibit F there was deducted there-
00, leaving a balance of $28 423.75.  There had been
paid, before the issue of these documents, on the contract $22 .-
674.41, thus leaving a net balance to be paid, according to Storer’s
certificate, of $5,749.34. The defendants, however, dispute
some of the items which have thus been allowed by Storer, and
under the agreement such items would not be recoverable in this
action, but only by way of arbitration. The amount which the
defendants admitted as being payable is 85,082.70.  The manner
by which this amount is arrived at is clearly indicated by the
certificate of Kitson, the engineer, being exhibit K. I am of
opinion, therefore, that the plaintiffs should have judgment for
the amount of 85,082.70, together with their costs of action,
except such costs as may be exclusively applieable to that part
of their claim which deals with the notes. This judgment is
given without prejudice to the plaintifis’ right to recover under
the contract for the amount for which such notes were given,
and without prejudice to any rights which they may have under
the contract to proceed by way of arbitration for the recovery of
all items in dispute between the parties. The judgment is also
without prejudice to the rights of the defendants to proceed under
their counterclaim, the hearing of which is postponed until the
next regular sittings of the Court.

Judgment for plaintifis.

GILL v. YORKSHIRE INSURANCE CO, Ltd

Wanitoba King's Beneh, Galt, J. May 28, 1913

Lo INSURANCE (8 VIEA—248) —ArmtRATioNn—WAIVER A8 10 INSURED—EX
TENSION 7O COUNTERCLAIM AGAINST INSURER, MADE BY JOINT I
FENDANT

An express waiver by an insurance company as to the plaintiff in

a condition for arbitration of los

able to one who purchased an insured chattel before I

nd to a counterelaim ni o by him against the company, with

a defendant in the action

is avail

an action on a poliey, «

s0 as to

vhom he was joined

2. Ixsvrance (§11A INSURARLE INTEREST IN CHATTEL—REDUCTION
BY SALE FOR LESS THAN INSURANCE—RETENTION OF LIEN—Errecrt
oF,

Where an insurance policy for 83,000 insurance on a horse stipn
death but two-thirds of 1 actual value o
lent sale of the
KL, the insured taking notes, with a lien on the horse, for the
ferred payments, his insurable interest was reduced to two-thirds of
the amount of the notes, and the aceruing interest thereon

loted that in the event

the animal <hould be paid, upon a =

3 Evibexce (8 IV 1 150) —Corroratiox PRIVATE BOOKS OF AGENTS'
RULES—AUMISSIBILITY  AGAINST STRANGER

An agents’
an insnran

de book marked “private and confidential™ jssned by
mepany exclusively for the guidanee of its agents..is
not admissi

e against or binding on an insured person in an action
on a poliey issueld by the company,
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4. Ixsvrance (§VIA—-24 NotTicr or

LOSS—SUFFICIENCY  0F—(oxND1
TION A8 TO—=SERVICE ON AGENT OF

FOREIGN COMPANY,

Notice of the illness and death of
Manitoba to an agent appointed 1t 1
to the Manitoba Insurance Aet, who ve immediate telegraphic notice
to the head office in Montreal, is a suflicient complianee with a condi
tion of a poliey of insurance that notice of the illness or «
inst animal should be given diveet
if given hy the insmy direet to the
in person or hy
notiee

an insured animal given in
Vorepresent o company

ording

leath of an
to the company. where notice,

d oflice of the company, eithey
wonld not have arrived in

wlvance of the

given hy

7 CONMTIONS —REASON ARLENESS—NOTICE 0}

ILLNESS OF INSURED ANIMAL—TIME FoRr GiviNg

A condition of a contraet of insurance on an animal that notice of
its illne mld be given an insurance company within 24 hours
applied to persons living in 1l
for giving notic

-
e country, s unreasonable, if the time
is stipulated to run from the moment th

animal
aetually became (11, and not

from the actual discovery of its illnes
PROCE OF 1OSS N BLANKS FURNISHED BY
INSURER—WAIVER OF CONDITION

A provision of an insuran

policy that full partieulars of |
should be suppliod the

company on forms furnished by it

wirivedd
hy the company’s instruet

t that
e insured persons with suel
separate statements from them

s o its g
it did not think it desivable to furnish t
forms, as it preferred to have

al agent to the

INSURANCE (§ V] F—105 ) —Loss PAYMENT AFTER SALE OF INSURED

CHATTELS—SUBROGATION OF INSURKR 10 LIEN NOTES—DIFFERENCE
HETWEEN LOSS AND VALUE OF NOTES,

Where lien notes were taken on the
the deferred payments, on paying a l
ance company becom
"

sile of an fnsured animal for
e under its poliey the insur
s stthrogated to the insurver's rights on the lien
s to the amount paid him,

[MacGilliveay on Insuranee 733 specially referred to.]

Brras axp xores (§VIA—150

NMATURITY — ACCELERATION — ROV T
SION FOR— EXERCISE—STRICY

COMPLIANCE NPECESSARY,
A condition of a lien note that the

payee might, should he consider
the an

mint thereof insecure, declared it

due and payable and bring
action thereon, does not become operative by a mere demand for the
payment of the note; sinee a striet complianee with such condition
by declaration that he was insecure, was necessary in order to render
it effective,

INSURANCE (§ IV A—160) —ASSIGNMENT—SALE OF INSURED CHATTEL
BEXEFIT OF INSURANCE—RIGHT OF PURCHASER—CONTINUANCE OF
INSURANCE—CONSENT OF COMPANY—SUFFICIENCY

The consent of an insurance company
tract of insurance for £3.000 on a horse after its sale for $1.500, for

the full amount of the policy, which provided that, on a I

thirds of the animal's actual value
letter from the general nt of the
effect that the latter’s interest in the

ered, subject to on
anima

to the eontinuance of a con

iy two
vould be paid, is not shewn by a
ompany to the purchaser to the
insurance was being held fully
hird deduetion from the market value of the
where the agent supposed that the purchaser inten taking
ont a new policy for the sum properly insurable
INSURANCE (§ IV A—<16]1 ) —ASSIGNMENT OF
INSURED CHATTEL—V ALIDITY,

The purchaser of
insura company, under an as
out the consent of the insuranc
ance thereon before the happening

[ Lyneh v, Dalzell, [1729] 4 Bro, P.C, 431; and Sadler's Company v,
Babeock, [1743) 2 Atk. 534, referred to.)

POLICY TO PURCHASER OF

an insured chattel

juires no rights against the
gnment to him by his vendor with
mpany, of the contract of insur
f the loss,
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g MAN. Actiox by the plaintiffs, as executors of Thomas Newton, de- v

h K.B. ceased, for payment by the insurance company of certain insur- -

1013 ance moneys arising out of an insurance of a stallion, and :I'

3 S against their co-defendants Kitching and Kenway for payment o

’ (':,'."‘ of two lien notes given by them on the purchase of the stallion "y
| Yorgsume shortly before its death,

INsunaNcE

00 Tao J. L. M. Thomson, for plaintiffs. 0
B M. Dennistoun, K.C., for Yorkshire Insurance Co. tiy
It J. F. Davidson, for Kitching and Kenway. :l’
h
Calt. J Garr, J.:—The cirenmstances out of which the action and up
counterclaim by Kitehing and Kenway arise are as follows:— of

In July, 1911, Thomas Newton signed an application for
insurance on the stallion ‘“‘Salwick Hero,”’ stating its mar- en
ket value to he $5,000, and asking for $3,000 insurance. On July ba
19, 1911, the defendant insurance company issued a policy in if
favour of Thomas Newton for $3,000 for one year. The policy on
contained the following provisions:— tol
Now this policy witnesseth that if after receipt hereof and payment by ex
the insured to the company of the undernoted premiums for an insurance an
up to noon on the date of the expiry of this policy any animal deseribed pu
in the schedule below shall die from any accident or diseise hereby insured po

against as after-mentioned, and occurring or contracted after the com

mencement of the company’s liability hereunder, and otherwise defined
in the aforesaid proposal the company shall be liable to pay to the insured, vel
after reseipt of proof satisfactory to the directors, two-thirds of the loss P qu
which the said insured shall so suffer, but not exceeding the amount for cer
which said animal is insured, del
Under the heading ** Definition of tables and risks covered,”” 3 nei
the policy insures ‘‘Stallions against death from accident or lar
disease,”’ wa,
i It also contains the following provision :— i live
i Now, be it hereby known that the eapital, stock, or funds of the eom- | 15(
pany shall alone be liable to pay or make good to the insured, or to the : pu
representatives of the insured, being sueccessors in interest, all such loss stal
not exceeding in amount the respective sums of money hereinbefore men- L hor
'.iuu.ml. cer
Provided that this insurance shall, at all times, and under all circum- pos
stances, be subject to the conditions endorsed hereon and which are to be whi

taken as part of this policy.

Amongst the conditions are the following :— seet

6. The insured shall give notice direct to the company within 24 hours 1,1
of foaling, premature or otherwise, operation performed, illness, lameness,

or any accident or injury to any animal hereby insured, and shall comply ;':::‘:
with all such directions as the company may give, ete. ‘
8. On the death of any animal hereby insured, the insured shall within “mj

24 hours give notice thereof in writing direct to the company and shall, if
required by the company at his own expense have a post mortem examina- Apr
tion made by a qualified veterinary surgeon, and shall not remove or part the
Ken
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with the carcase until after the expiration of 24 hours, The insured shall
within 21 days thereof furnish to the company particulars of the claim
on their printed form together with all such information, veterinary cer-
tificates, and satisfactory proof as to the death, identity, and market value
of the animal, as the directors may require, and shall, if so requested,
furnish a statutory declaration in connection with any claim,

10, Setting forth a condition that if any difference of any kind what
soever should arise between the company and the insured, or his representa-
tives in respect of the poliey, the same should be referred to arbitration
as therein provided, and it was thereby expressly stipulated and declared
that it should be a condition precedent to any right of action or suit
upon the policy that the award of such arbitrator, arbitrators or umpire
of the amount of the claim if disputed should be first obtained.

Newton borrowed from the Bank of IHamilton moneys to
enable him to pay the premium, $210, and in order to secure the
bank, it was arranged that the policy should express the loss,
if any, to be payable to the Bank of Hamilton. Newton died
on November 11, 1911, and plaintiffs were appointed his execu-
tors. The elaim of the Bank of Hamilton was paid off’ by the
executors, and, in Mareh, 1912, they employed Nelson Wilson,
an auctioneer, to sell the stallion. Advertisements of sale were
published in Winnipeg papers and also at Treherne, and by
posters throughout the distriet.

The defendants Kitching and Kenway having seen the ad-
vertisement in one of the Winnipeg papers, made in-
quiries as to whether the stallion was insured, and having as-
certained that he was insured by the defendant eompany, the
defendant Kenway called at the office of Oldfield, Kirby & Gard-
ner, agents for the insuranee ecompany, and ascertained particu-
lars of the insurance which had been effected. Apparently Ken-
way's conversation was with Edwin S, Craig, chief elerk of the
live stock department. The sale took place on March 27, when
150 or more farmers and others attended, and the stallion was
purchased hy Kitching and Kenway for $1.500. The auctioneer
stated at the sale that all the documents connected with the
horse would be delivered to the purchaser. It appeared that
certain certificates of pedigree and transfer were then in the
possession of the executors or of the auectioneer, hut nothing
whatever was said about insurance,

The terms of sale were $500 cash and the halance to he
secured hy two lien notes of $500 each, one payable on April
1, 1913, and the other, April 1, 1914, with interest at 7 per
cent, per annum, and the defendants further agreed to pay in-
terest at 10 per cent. per annum after maturity of each note
until paid.

The stallion was delivered to the purchasers. On Saturday,
April 13, the horse took sick, at Rathwell, Manitoba, of which
the defendant Kitehing was aware on that date. The defendant
Kenway was at the time himself sick in bed in Winnipeg.
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Kenway's evidenee as to when he first heard of the horse
being sick varies. In one portion of his evidence he states that
Kitehing telephoned him on Saturday night, and in another
portion of his evidenee he says he did not get the telephone mes-
sage until Monday. None of the exeeutors heard of the horse’s
sickness until Monday the 15th,

On that day Charles Wilson, one of the executors, heard that
the horse was sick and went to see him.  Wilson then got the
rranging about the insuranee,

exeentors together with a view to ¢
which seemed likely to fall in
and as a result, the executors executed, under seal, an assign-
ment to Kitehing and Kenway of the poliey and all benefit to
be derived thercon, save and exeept the sum of $1.000 and in-
terest thercon from Mareh 27, 1912, the said sum of 1,000 heing
the balance owing on the purchase price of the stallion,

ching was there at the time,

Kenway says that on Tuesday, April 16, he telephoned abont
ten o'clock in the forenoon to Oldfield, Kirby & Gardner notify-
ing them of the sickness of the horse, and subsequently he per-
sonally went to their office and notified them. At about two
o'clock in the afternoon on that day Kenway was informed by
telephone that the horse was dead. He then went again to the
office of Oldfield, Kirby & Gardner, and notified them.

On the same date Frank MeMurray, one of the partners in
the Oldfield, Kirby & Gardner firm, who had charge of the live
stoek department, notified the head office of the Yorkshire In-
surance Company, at Montreal, of the death of the horse hy wire
as follows:

Policy seventy-six thousand seven hundred and two; Newton stallion

died to-day at Rathwell, Manitoba; sold thr » to Kitehing and

* to assignment not yet

Kenway, who advised us of sale pending signs
received;  stallion attended by Dr. Lipsett whom Dr, Torrance says

thoroughly capable and reliable; wire instructions,

A large amount of documentary evidenee of correspondence
between the defendant company and their Winnipeg agents was
put in,

Mr, Craig states in his evidence that Kenway rang him up
by telephone and said that as he was not in charge of the hors:
he would like to be put at ease with regard to the insurance;
but that Kenway said nothing about the horse being sick. As a
result of this request, Craig wrote a letter on Tuesday, 16th
April, to Kenway as follows :—

“Dear Sir:

Re Poliey 767

Referring to your telephone message to-day we beg to advise you

that we are holding your interest in this insurance fully covered, hut
subject to the veterinary surgeon’s report on the stallion, and also subject

02—Insurance of stallion, “Salwick Hero,”
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ty one-third reduction from the veterinary surgeon’s quotation of the

present market value of the said stallion,
We await policy at your carliest convenience,

Yours truly,
Oworiery, Kieny & Garnyeg
ey Edwin Craig

Kenway denies that he had regnested Craig to send him any
such letter as above.

On May 22, 1912, Messrs. Bonnar, Troeman & Co., solicitors,
wrote to Oldfield, Kirby & Garduer on behalf of the exeeutors,
with a view to payment of the insurance, and on May 29th the
solicitors wrote on behalf of Messrs. Kenway and Kitehing also.
Messrs. Bonnar, Trueman & Co., also took up the question of
arbitration under the poliey with Messes, Oldfield, Kirby &
Gardner, and as a result the defendant company waived a re-
ferenee to arbitration. This waiver nominally was given in
favour of the plaintiftt exeeutors and the defendant company
now seek to rely upon this condition as against Kenway and
Kitehing's counterelaim.

I think that having waived arbitration so far as the plain-
tiff's were coneerned, and the defendants Kitehing and Kenway
having been made parties defendant with the consequent right
of counterclaiming if they so desired, the defendant company
is not now in a position to insist on an arbitration of their co-
defendants’ counterelaim,

Dealing now with the various elaims set up by the plain-
tiffs and defendants respeetively, the first question to decide is
as to the plaintiffs’ elaim against the Yorkshire Insurance Com-
pany, Limited,

When the plaintiffs sold the stallion on March 27, for £1,500
and received $500 in cash, their insurable interest was redueed
to $1,000 and aceruing interest, and under the terms of the
policy the plaintiffs, unless debarred by one or more conditions
of the policy, are entitled to two-thirds of the 1,000 and in-
h‘r!‘s'.

The defendant company pleads that, under condition 6 of
the poliey the insured was bound to give notice direet to the
company within 24 hours of the illness of the animal insured,
and also under condition 8 that upon the death of the stallion
the insured was bound within 24 hours to give notice thereof in
writing direet to the company, and within 21 days thereafter to
furnish the company with particulars of the claim on their
printed form, together with all such information, veterinary
certificates and satisfactory proof as to the death, identity and
market value of the animal as the directors might require, and
to furnish, if so requested, a statutory declaration in connection
with any elaim,

The defendant company has its head office for Canada in
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the city of Montreal. Documents were put in by the plaintiffs
shewing that Walter T. Kirby (a member of the firm of Oldfield,
Kirby & Gardner) was in 1907 appointed, pursuant to the Mani-
toba Insurance Aet, agent of the company in the Province of
Manitoba, and that the chief ageney of the company within the
said provinee was at the office of said Walter T. Kirby.

Mr. Dennistoun, on behalf of the defendant company, also
filed, subjeet to objection, a book of instructions given by the
company to all their agents, and argued that the limitations
of authority contained in these instructions must be recognized
by the Court in adjudicating upon the verbal and written com-
munications which the plaintifis and the defendants Kenway
and Kitching had with Oldfield, Kirby & Gardner. The book is
styled, ** Agents’ Guide Book—Private and Confidential.”” 1 do
not think that any such private instructions communicated by a
principal to its agent at a general ageney can bind parties deal-
ing with the agent. 1 think that for all practical purposes the
dealings of Messrs. Oldfield, Kirby & Gardner may be looked
upon as having been done by the company itself,

In construing the conditions printed by the defendant com-
pany, it must be borne in mind these conditions are framed with
every care to the eompany’s interests, and that they should not
be so construed as to furnish a trap to farmers and others
throughout the country who might have been induced to insure
their live stock with the company.

None of the executors were aware of the illness of the stallion
until Monday, April 15, the day on which they assigned th
policy ; and they left it to the purchasers to notify the company
so far as might he necessary. Within 24 hours thereafter, Ken-
way notified Oldfield, Kirby & Gardner, and they, the same day,
notified the head office by wire.

If the stipulated 24 hours commence to run at the first
moment when an animal is affeeted by illness 1 should think
probable, or certainly possible, that the illness would not be
discovered, even by the man in charge of the animal, until the
time limit had almost or quite expired. The condition, when
applied to parties residing out in the country, is certainly most
unreasonable

Counsel for the defendant company pointed out that notie
is to be given direet to the company (meaning at the head
office in Montreal), and that if the plaintiffs relied upon Kiteh
ing and Kenway to give all requisite notices, the defendant
Kitehing was well aware of the stallion’s illness on Saturday,
April 13th, and should have given notice accordingly.

Condition 6 does not speeify whether the notice of illness
is to be verbal or in writing. If verbal, and if Kitehing had
himself taken the first train for Montreal to give it, he could
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not have reached the head office during business hours before
Tuesday on which day the notice was in fact received. If in
writing, a letter could not have reached Montreal any earlier,
There is nothing in the condition requiring a telegram. I think,
therefore, that Condition 6 was sufficiently complied with,

For the same reasons, I think that the notice in writing of
the death of the animal within 24 hours was given and received
by the company in eompliance with C‘ondition No. 8

With regard to the obligation cast upon the insured of fur-
nishing particulars of the elaim on the company’s printed form
within 21 days after the death of the animal, T find that the
defendant company instructed their agents on April 17, that
they did not think it advisable to furnish either the assured or
Messrs, Kitehing and Kenway with the company’s printed elaim
forms, preferring that their statements should be embodied un-
der a separate declaration, and thereupon the solicitors for the
various elaimants supplied the ecompany with all necessary in
formation as to their elaim. See, amongst others, exhibits 14,
15 and 27,

In the result I find the defendant company liable to the
plaintiffs for two-thirds of $1,000 and interest at 7 per cent
stipulated for on the face of the lien notes) together with the
costs of this action,

The defendant company, however, elaimed in their defence
that, in the event of being found liable to the plaintiffs they
should be subrogated to the rights of the plaintiffs against the
defendants Kitehing and Kenway on the two lien notes. The
nsurers’ right of subrogation arises whenever he pays the claim
ind it arises upon payment of a partial as well as upon pay-
ment of a total loss, and although the insurers are not entitled

1

a full indemnity. See MacGillivray on Insurance Law, p
and cases eited.

But, inasmuch as the two notes represent $1.000 and in-
terest at 7 per cent. from March 27, 1912, and the defendant
company is only liable under their policy for two-thirds of the
insured’s loss the defendant company must cither pay to the
plaintiffs the other two-thirds of the loss now, or so soon as they
have colleeted it from Kitching and Kenway. The insurer upon
making payment does not require to make any express reserva-
tion of or elaim to the assured’s rights. In the absence of any-
thing to the contrary, the right of subrogation follows without
any assignment or condition. See MaecGillivray, p. T34

The next claim to be dealt with is that of the plaintiffs
against the defendants Kitehing and Kenway on the lien notes
The two lien notes for $500 each were dated Mareh 27, 1912,
and were payable respectively on the 1st day of April, 1913,
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and the 1st day of April, 1914, Each contains the following
stipulation :—

I further agree to furnish security satisfactory to them (ie., the execu-
tors) at any time if required, and if 1 fail to furnish such security when
demanded or if default in payment is made, or shonld I sell or dispose,
or mortgage or attempt to sell the under-mentioned land which 1 own, or
if for any reason executors should consider this note or any renewal
or renewals thereof insecure, they have full power to declare it and all other
notes made by me in their favour due and payable at any time and suit
therefor may be entered, tried and finally disposed of in any Court having
Jurisdietion,

On Aungust 8, 1912, Mr. Thomson, solicitor for the plaintiffs,
wrote to the defendant Kenway :—

On behalf of the executors, and exercising their rights under the lien
notes signed by you herein, 1 hereby demand payment of the amount of
said notes, $1.000 and interest from March 27, 19 at 7 per cent,

And on August 26th, Mr. Thomson wrote to Kenway :—

Since the death of the horse the notes are not good security, and on
hehalf of the exeentors 1 herehy again demand payment of said notes or
satisfactory security for the payment of said moneys, 1f the reguired
seeurity or s moneys be not delivered to me within four days from date
I shall enter action against you for the full amount of the notes. Please

take this as final notice,

The provision in the said notes for aceelerating their pay-
ment is very stringent and should be construed strietly. As-
suming that cireumstances had arisen justifying the plaintifis
in acting upon the provision it is necessary for them to **de-
clare’ the notes due and payable. This they did not do, as
the letter above referred to merely demands payment of notes
which had not become due. For this reason I am of opinion that
the plaintiffs have not brought themselves within the provision
in question and have sued the defendants Kitching and Kenway
prematurely.

The action as against the latter defendants must be dismissed
with costs.

I proceed now to consider the counterclaim of Kitehing and
Kenway against both the plaintiffs and the Yorkshire Insurance
Co., Limited. They claim $3,000, 1 find upon the evidence
that when the horse was sold by the plaintiffs to the defendants
Kitehing and Kenway no mention was made of any insurance,
and it was not part of the contract of sale that said defendants
should have the benefit of the existing insurance upon the horse.
Prior to the sale the defendant Kenway had interviewed Mr.
Craig, chief clerk under Mr. MeMurray in the live stoek insur-
ance department of Oldfield, Kirby & Gardner, and I gather
from the evidence that Kenway ascertained the facts relating to
the existing insurance and the terms on which he himself could
insure the animal. After the sale on March 27th the Insurance
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Company were duly notified of it and raised no objection, The
evidence of Kenway, MeMurray and Craig as to certain inter-
views between them is very conflicting, Kenway asserting that
he was endeavouring to get the henefit of the existing insuranee,
and MceMurray and Craig respeetively stating that the conversa-
tions were with reference to the right of Kenway and Kitehing
to re-insure the animal.

The general rule is that the buyer of goods is not entitled to
claim from the seller the benefit of the seller’s insurance unless
the seller has contracted to give him such benefit, See Martineau
v. Kitching, LR. 7 Q.1B. 436.

In the present case, as I have found, there was no such con-
tract on the part of the plaintifis. On the other hand, when
the horse took sick and was in exfremis on April 15, 1912, the
plaintifis executed an assignment of the policy and all the
benefit to be derived thereon, save and exeept the sum of £1,000
and interest thereon from Mareh 27, 1912, The poliey in ques-
tion here is so expressed as to be a contract of indemnity and
in this respeet is similar to an ordinary contract of fire in-
surance.

MaeGillivray, at p. 766, gives the following as a resnlt of
the authorities:—

The poliey promises to indemnify A, against loss by fire, for instance
A. can assign his right ion against the company to B, so that if A,
suffers a loss B may recover in respect of it, but he cannot, without the
company’s consent, convert their promise to indemnify A, into a promise
to indemnify B, because that would not be an assignment but an attempted
novation.

Probably few propositions of insurance law are based upon
older authority than the above, which was laid down in Lynch
v. Dalzell (1729), 4 Bro. P.C. 431, and Sadler’s Co, v. Babcock
(1743), 2 Atk. 554.

I feel quite satisfied that the versions given by MeMurray
and Craig as to their interviews with Kenway should he ac-
cepted rather than Kenway's. Of course, it is quite possible
for an insurance company to depart from ordinary business
prineiples and grant or continue an insurance for double the
amount of an animal’s value. The question is whether the de-
fendant company has in this case done so. In answer to an
inquiry put by myself, Mr. Davidson, counsel for Kitching and
Kenway, admitted that the strongest evidence he could point
to on behalf of his elients was the letter sent by Craig in the
name of Oldfield, Kirby & Gardner to Kenway on the morning
of April 16th. Assuming in favour of Kitching and Kenway
(but not deciding) that this letter is binding upon the defendant
company, I think it entirely fails to establish the defendants’
counterclaim, It informs Kenway that the agents
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subject to

are holding your interest in this insurance fully covered, but
the veterinary surgeon’s report on the stallion and also subject to one
third reduction from the veterinary surgeon’s quotation of the present
market value of the said stallion,

It appears to me that this letter entirely confirms the testi-
mony of MeMurray and Craig that they were expecting an ap-
plication by Kitching and Kenway for re-insurance of the stal-
lion. On that day the stallion died, so that the market value of
it was dbsolutely nil. It is absurd to suppose that any re-insur-
ance could have been effected.

In my opinion Kitching and Kenway took nothing by the
assignment of April 15, and they never afterwards acquired
any rights against the defendant company. Having reached a
decision adverse to the counterclaim on the merits, T think it
unnecessary to deal with certain formal objections raised by
the parties during the argument,

Judgment will accordingly be entered as follows:—

(a) Tn favour of the plaintiffs as against the defendant company for
two-thirds of $1,000 and interest thereon from March 27, 1912, with costs,

(b) Upon payment of said amount the defendant company are en-
' rights against the defendants

titled to be subrogated to the plaintifls
Kitching and Kenway on the lien notes to the extent of the amount paid.
(¢) The plaintifis’ action against Kitehing and Kenway on the lien

notes is dismissed with costs,
(d) The counterclaim of Kitching and Kenway against the plaintiffs

and the defendant company is dismissed with costs,

Judgment accordingly.

WEST v. CORBETT et al.

Suprewme Court of Canada, Sir Charles Fitzpatrick, .., and Davies,
Idington, Duff, Anglin,d and Brodeur, J.J. May 6, 1913,

E—FIRE SET

1. Limrrarion or actions (§ 111 F—130) —TorTs—NraGL1
BY CONTRACTOR IN CONSTRUCTION OF RAILWAY.

Fire started on the land of a person by sparks from a locomotive

owned by persons building a railway under contract with the

National  Transcontinental Railway Commissioners, is an injury

sustained “by reason of the construction™ of the railway for which

action must be brought within one year, the period of preseription
fixed by sec. 306 of the Dominion Railway Act, RS.C. ch. 37,

2, Limitariox  oF Actions  (§ 111 F—=130) —Torts—FIRE SET RY 0N
TRACTOR IN CONSTRUCTING RATLWAY—DOMINION Rarmway Act
APPLICATION OF,

The lmnlnlmn preseribed by sec. 306 of the Dominion Railway Act

8.0 ch, for bringing action ugums( railway companies for dam

. exten h by virtue of see. 15 of 3 Edw. VIL ch. 71, to th

National nscontinental Railway Commission, since that body

required by law to let the work of construction hy contract, <u

lum!.mnu includes actions against a person constructing a portion
of the nal Transcontinental Railway under contract with su
hoard, for a fire negligently started by a locomotive owned by the
former,
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ArpEAL from a decision of the Supreme Court of New Bruns-
wick reversing the judgment at the trial in favour of the plaintiff
and dismissing the action.

The appeal was dismissed.

The plaintiff, West, had a license from the Government to
cut timber on Crown lands in New Brunswick. The defendants
had been awarded by the Transcontinental Railway Commission-
ers a contract to build a portion of the Eastern division of the
Grand Trunk Pacific Railway, and in course of their work a con-
struction engine set fire to the plaintifi's timber.  To the plaintifi’s
action for damages defendants pleaded that the action was not
brought within a year as provided by see. 306 of the Railway Act.
Plaintiff obtained a verdict at the trial which the full Court set
aside, giving effect to the plea of prescription.

F. R. Taylor, for the appellant:—Eminent judges in Ontario
have held that see. 306 is wltra vires. See McArthur v. Northern
and Pacific Junction R. Co., 17 Ont. App. R. 86; Anderson v.
Canadian Pacific R. Co., 17 Ont. App. R. 480. [t is, at all events,
ultra vires as respects all persons exeept Federal railway companies.
The authority of Parliament to pass this section only exists hy
virtue of its legislative jurisdiction as to railways and its legisla-
tion must be essential to the purposes of the Railway Aet. A
contractor, gua contractor, is not subjeet to the legislative author-
ity of Parliament, and nowhere in the Railway Aet is such author-
ity expressly exercised and nowhere impliedly exercised unless
it be in this section. The limitation of the right of action in
statute must be clear and expre it will never be implied:
Maxwell on Statutes, 5th ed., p. 463; Canadian Northern R. Co.
v. Robinson, 43 Can. S.C.R. 387; Canadian Northern R. Co. v.
Anderson, 45 Can. S.C.R. 355, per Fitzpatrick, C.J., at 360,
The contractor does not stand in such relation to the company
as would extend the latter’s privilege to him by implication. He
is not the company’s employee: Kearney v. Oakes, 18 Can. 8.C".R.
1148; nor their agent or servant. The provision in sec. 306 as to
preseription cannot apply to the Commissioners, as no action
such as is preseribed could be brought against them. As a con-
sequence it cannot apply to the defendants, who only claim
through the Commissioners.

Teed, K.C., for the respondents:—The Commissioners are
obliged to construct the railway through contractors, and the
latter are merely their instruments and under no greater liability
than they themselves would be. The defendants were ““persons

authorised to construct a railway” under the interpretation sec-
tion of the Railway Act. In Hendrie v. Onderdonk, 34 C.L.J.
414, and Lumsden v. Temiskaming and Northern Ontario R. Com-
mission, 15 O.L.R. 469, contractors were held entitled to plead

the preseription provided for in a similar section of the Ontario
Railway Act.
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Frrzeatrick, C.J. (dissenting) :—I agree with Mr. Justice
Idington.

Davies, J.:—This was an action brought by the plaintiffs as
licensees of certain timber limits in the Provinee of New Brunswick
for damages for loss by fire of many trees upon such limits caused
by sparks emitted from a railway locomotive engaged in the
work of constructing a part of the National Transcontinental
Railway. The defendants, in the statement of eclaim, were
alleged to be “contractors engaged in certain work in the con-
struction of the National Transcontinental Railway adjacent
to and near the plaintiff’s limits, and in such construction used a
locomotive engine.”

The claim was that the defendants were negligent in the
operation of the engine, and that in consequence of their negli-
gence the sparks from the engine escaped and set fire to plaintiff's
limits. The statement of claim was also based upon an alleged
liability of the defendants for the damages caused by the sparks
escaping from the engine, whether there was negligence on the
defendants’ part or not. This last claim was based upon the
208th section of the Railway Aect, R.S.C. ch. 37, providing in
certain cases for the absolute liability of “the company” making
use of the locomotive causing the fire whether guilty of negligence
or not.

In the case at bar, however, the jury found, and no question
was raised before us on the finding, that the damages were caused
by the negligence of the defendants i not having the engine
equipped with modern and efficient appliances for preventing
the escape of sparks, and on that finding the verdict was entered.

The claim, therefore, for a right to recover under the 208th
section of the statute for statutory damages, irrespective of
negligence, does not arise here.

The important facts that the defendants were contractors
for the construction of a part of the National Transcontinental
Railway, and that while engaged in such construction they so
negligently used and ran one of their locomotive engines as to
cause the damages complained of, were conceded at the argument

The only point upon which the defendants claimed to set
aside the judgment was that the action was brought against them
too late, and was barred by the 306th section of the Railway
Act.

The single question we have to determine is whether that
gection can only be invoked by a railway company authorised
by Parliament to construet a railway, or whether contractors
under the National Transcontinental Railway Commissioners
for the construction of the whole or of part of such railway, can
also invoke it.

Now, the railway in question was the Eastern branch of th
National Transcontinental, and was being constructed pursuant
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to the powers contained in the statute 3 Edw. VIL ch. 71, and
conferred upon three Commissioners appointed by the Governor-
in-council, who were declared to be a body corporate.

These Commissioners had all the necessary powers vested in
them to carry out the work of constructing the Eastern section
of the road and operating it until completion. They had, by
sec. 15, in addition to the special powers conferred upon them,
all the rights, powers, remedies and immunities conferred upon a
ailway company under the Railway Aet, and such Railway Act,
so far as applicable, was declared to be taken and held as incor-
porated in the Act 3 Edw. VIL ch. 71.  The Commissioners, by
sec. 16, were obliged to let the work of constructing the Eastern
division by tender and contract as specified. The defendants in
this case were contractors for the construction of part of this
Eastern division of the railway, and in the carrying out of such
contract negligently caused the damages complained of.

The 306th section of the Railway Aet provides that

all actions or suits for indemnity for any damages or injury sustained by
reason of the construction or operation of the railway shall be commenced
within one year next after the time when such supposed damage is sustained,
ete., and not afterwards.

Sub-section 2 provides that in any such action

the defendants may plead the general issue and give this Act and the special
Act in evidenee, and prove that the damages were done “in pursuance of
and by the authority of this Act or of the special Aet.”

Sub-section 3 provides that nothing in the section shall apply
to actions against “the company” upon any breach of contract
relating to the carriage of traffic or for damages respecting tolls.

This limitation upon actions for damages, though in form
somewhat different, was contained in the general railway Aects
for many years before that of 1903. 1In the Act consolidated that
vear, the clause making the railway liable for damages caused
by fires from locomotives irrespective of negligence, was first
introduced, and the language of the limitation clause was changed
from damages sustained “by reason of the railway,” to its present
form, “by reason of the construction or operation of the railway,”
and the time limit extended from six to twelve months.

The first two clauses of the 306 are as broad and general
apparently as language could make them respecting damages
sustained by reason of the construetion or operation of the railway,
and no words are used shewing any intention to confine their appli-
cation to “companies’ only.

In my opinion they refer to damages the result of negligence
in the exercise of statutory powers given for the construction and
operation of railways. For damages resulting from the exercise
of such statutory powers without negligence no action at all would

lie: Canadian Pacific R. Co. v. Roy, 11902] A.C. 220.
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Are they confined to “the company’ authorised to construct
and operate a railway, or do they extend to a contractor under
such company who does such work of construction? In the case
of the Eastern branch of the National Transcontinental the Com-
missioners were not authorised to do the work of construction
themselves or by their employees. They were obliged by sec. 16
to let the work of construction by tender and contract, and the
defendants in this ease were contractors under the Commissioners
for the construction of part of the road.

I eannot see why a construction should be put upon the broad
general language of the section in question excluding the contrac-
tors from the benefit of it. It must be remembered that the East-
ern division could only be built by contractors. If the section
does not apply to contractors then it would not be applicable at
all to any one constructing such Eastern division, for 1 do not see
how the Commissioners could be held liable for such damages
as were recovered in this action.  If this was an action to recover
the statutory damages, liability for which was created by see. 298,
then it would seem the question would have to be determined
whether “the company” declared in that section to be liable
for the damages included a contractor under the company, and
that would probably be solved by the construction put upon the
words of sub-sec. 4 of sec. 2, the interpretation clause, which de-
clares that company means “a railway company and includes any
person having authority to construct or operate a railway.”

Do those words include persons having contractual authority
to construct or operate, or are they confined to those who have
legislative authority to do so?

In this case it is not necessary that we should decide upon the
point, because the action does not involve any question of statu-
tory damages, but damages for negligence only, and the limitation
clause does not use the word “company” at all either in the first
section or in its second sub-section, but speaks of the persons sued
as defendants.

I am of opinion that these damages sued for in this action
were damages sustained by reason of the negligent construetion
of the railway, and are, therefore, within the Aet.  In the absence
of any language restraining the privilege or benefit of the section
to the company only and excluding contractors, 1 think the
contractor who, in this case, alone could construct the railway
has the right to invoke the benefit of the section.

In sub-see. 3 certain actions against “the company” upon
any breach of contract or respecting tolls are exeepted out of the
section, but this is the only reference direct to “the company.”
While, therefore, the section doubtless includes a “company "
which builds the road itself, it also includes a contractor who
alone, under the Act for the construetion of the Eastern branch
of the National Transcontinental Railway, was authorised to
do the work of construction.
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For these reasons I think the appeal must be dismissed with
costs.

IvinagToN, J. (dissenting) :—The broad question raised by this
appeal is whether or not contractors engaged in the construction of
partof the National Transcontinental Railway,pursuant to the con-
tract said to have been let by the Commissioners appointed under
3 Edw. VIL ch. 71, are entitled to plead see. 306 of the Railway
Act in bar to an action for damages resulting from the contractors’
own negligence in course of their execution of the work so let to
them.

The respondents, as such contractors, had in their service a
railway locomotive so defective that fire spreading therefrom
burned appellant’s timber.

The 15th section of the said 3 Edw. VIL ¢h. 71, is as follows:

15. The Commissioners shall have in respect to the Eastern Division,
in addition to all the rights and powers conferred by this Aet, all the rights,
powers, remedie
the Railway Aet and amendments thereto, or under any general railway
Act for the time being in foree

wl immunities conferred upon a railway company under

il the said Aet and amendments thereto,
or such general railway Aet, in so far as they are applicable to the suid rail-
way, and in 8o far as they
visions of this Act, shall be

e not inconsistent with or contrary to the pro-
nken and held to be incorporated in this Aet,

In order to comprehend accurately the bearing of this section
in relation to the matters respecting which see. 306 of the Railway
Act provides for a limited immunity, we must see who or what
these Commissioners are and what aets they are authorised to do
in respect of which such immunity may possibly serve them.
They are created a corporation. So are other publie officers
oceasionally. It is here as in such other cases a convenient method
of creating and providing a continuity of official life and action
which need not depend upon or be interfered with by the aceidents
of death, removal or resignation of any of its members.

So far as the commission or its members may be enabled by
the Act ereating, or providing for its ereation to do anything that
in the ordinary course of events might give rise to an action
against it or them or any of them, I will assume for the present
this section may entitle it or them to plead this limitation.

But when we find that neither the commission nor any of its
members are given power to construct a foot of the railway in
question or do anything bearing on such a question except the
mere getting of tenders and letting to the lowest tenderer a contraet
and reporting upon tenders for the work (for the large contraets
like this one were let only, I believe, by the Crown, which is not
liable, or by the sanction of the Governor-in-Council), and super-
vising the officers, such as engineers or others employed in the work
of making the contractors live up to their contracts and similar
sorvice of supervision, and reporting upon the progress and
financial matters connected therewith to the Government of the
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day as it may require, it seems difficult to imag ne how this statu-
tory limitation in said sec. 306 could serve the commission or its
members in relation to a fire caused by the negligence of some one
over whom neither had control in relation thereto.

The letting of a contract conld involve no such responsibility
as in question herein, The see. 306 in question is as follows in
its first two sub-sections relied upon:—

306. All actions or suits for indemnity for any damages or injury sus-
tained by reason of the construction or operation of the railway shall be
commenced within one year next after the time when such supposed dam-
age is sustained, or, if there is continuation of damage, within one year
next after the doing or committing of such damage ceases, and not after-
wards.

2. In any such action or suit the defendants may plead the general
issue, and may give this Act and the special Act and the special matter in
evidenee at the trial, and may prove that the said damages or injury al-
leged were done in pursuance of and by the authority of this Aet or of the
special Act,

How can the Commissioners under their limited powers relative
to construction ever fall within these provisions by means of any
act they may have done as regards construction? The second
sub-section clearly indicates by its language that the thing had
in view which is to be barred is something done “in pursuance of
and by the authority of this Act or of the special Act.”

Statutory limitations are personal and confined to the person
or body acting, and cannot as a matter of course be extended to
some one else.  Indeed they may be applicable in one forum yet
not in another in such peculiar cases as The Metropolitan Water
Board v. Bunn, [1913] 1 Q.B. 134. The matter seems so clear |
need not pursue it.  The commission has in certain cases been
enabled when the Government should see fit to operate the road
or part of it, and then the second part of sub-sec. 1 of sec. 306
might become in such cases operative and applicable. The
difficulty in this case seems to have arisen from the statement of
claim being partly founded on sec. 298 relative to fires from loco-
motives. The appellant in that regard, I think, misconceived his
right of action. If it had rested on sec. 208 alone it ought to have
been dismissed, for the obvious purpose of this section was to
provide for the cases of operating a railway It was first enacted
in 1903 after the decision of Canadian Pacific R. Co. v. Roy, [1902)
A.C. 220, as a mode of solving a well-known grievance. It never
was intended to apply to contractors for mere construction work.

I think the possibility of applying this statutory provision to
the facts here is much more remote than it was to the facts re-
spectively presented in the cases of Canadian Northern R. Co. v.
Robinson, 43 Can. S.C.R. 387, [1911] A.C. 739; and Canadian
Northern R. Co. v. Anderson, 45 Can. 8,C.R. ¢ In the latter

case leave to appeal was refused by the Privy Council. The
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former presented a case of operation, it was claimed.  The latter
it was suggested fell under construction.

The appeal should be allowed with costs here and in the Court
below, and the judgment of the learned trial judge be restored.

Durr, J.:—The only point requiring specific mention, in my
judgment, is whether the first sub-seetion of see. 306 of the
Railway Aet applies.

I think that by foree of see. 15 of the National Transcontinental
Railway Act that enactment is pleadable by the respondents in
defence of this aetion.

ANGLIN, J.:—The appeal in this ease is taken upon three
grounds, two of which involve the construction of see. 306 of the
Dominion Railway Aet, RS.C. ch. 37, For the appellant it is
contended ‘o) that see. 306 does not apply to aetions for damages
for injuries sucl as that which is the subject of this action; (b)
that it does not - nply to the National Transcontinental Railway;
(e) that, if applica'le to that railway, it protects only the Com-
missioners and not contractors for construction under them.

The plaintifi: sues to recover damages for injuries caused to
his timber limits hy fire which originated from sparks emitted
from a locomotive in use by the defendants in the course of con-
strueting a section of the Transcontinental Railway. The de-
fendant contractors were emploved by the Transcontinental Rail-
way Commissioners, but contracted with the Government of Can-
ada for the construetion of a portion of the railway.

The jury found, and the present appeal proceeded on the basis,
that the locomotive was defectively equipped, and that the sparks
that caused the fire which injured the plaintifi’s premises were
emitted owing to such defective equipment.

(a) Assuming that sec. 306 applics to the National Trans-
continental Railway and that the defendants are entitled to the
benefit of it, I think the injury sued for was *“sustained by reason
of the construction of the railway.” I am of the opinion that,
applying the principles which underlie the decisions in such cases
as Poulsum v. Thirst, L.R. 2 C.P. 449, and Newton v. Ellis, 5 E.
& B. 115, injury caused by negligence in carrying out the work
of construction is within the purview of the section. “There
was no evidence of a want of bona fides, that is to say, of any in-
direct motive for the defendants’ conduct.” Their work was
being done under the powers conferred by the National Trans-
continental Railway Act. “The action is brought for an im-
proper mode of performing the work"—for *“doing unlawfully
what might be done lawfully.”

(b) By sec. 15 of the National Transcontinental Railway Act
(3 Edw. VIL ch. 71), it is provided that,

the Railway Act and amendments thereto . . . in so far as they
are applicable to the said (National Transcontinental) railway and in so
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far as they are not inconsistent with or contrary to the provisions of this
Act shall be taken and held to be incorporated in this Act.

I find nothing in sub-sec. 1 of see. 306 of the Railway Act “incon-
sistent with or contrary to” any of the provisions of the National
Transcontinental Railway Aect. I, therefore, think that by
virtue of see. 15 of the latter statute, sec. 306 of the Railway Act,
so far as applicable, is incorporated in the National Transconti-
nental Railway Act.

(¢) The remaining question has occasioned me rather more
difficulty. Upon an examination of see. 306 of the Railway Act,
a feature of it which immediately strikes one is that sub-secs. 1 and
2 are general in their terms, while sub-secs. 3 and 4 are restricted
in their application to railway companies themselves. This
difference in language indicates an intention on the part of Par-
liament that the application of the two earlier sub-sections should
not be confined to actions in which the railway company itself is
defendant. We are asked by counsel for the appellant to read
into sub-sec. 1 after the word “suits,” the words ‘“against the
company.” I see no justification for doing so. On the contrary,
I think that to insert these words would be to place upon the
operation of sub-see. 1 a restriction which Parliament obviously
did not intend. When the purpose was to confine the application
of certain provisions of the Act to railway companies, Parliament
has expressed its intention to do so by using the word “company.”
The reason for giving to railway companies the benefit of such
protection as sub-sees. 1 and 2 of see. 306 afford applies with
equal force to the case of contractors engaged in railway con-
struction authorised by Parliament. We cannot ignore the fact
that probably nine-tenths of the entire railway construction work
of Canada is done not by railway companies themselves, but by
independent contractors to whom it has been let. If sub-secs. 1
and 2 of see. 306 apply only where a railway company itself under-
takes the work of construetion the great bulk of railway construc-
tion work in this country would not come within them. That
contractors constructing a railway under contract from a railway
company were entitled to the benefit of the similar provision in the
Ontario Railway Aect was held by a strong Divisional Court
(Armour, C.J., Falconbridge, J., and Street, J.), in Hendrie v.
Onderdonk, 34 C.L.J. 414. 1 have seen a copy of the judgment
delivered in that case by Street, J., and while the applicability
of the limitation provision to the contractors, who were there
defendants, appears rather to have been taken for granted, it is
scarcely conceivable that the question now under consideration
escaped the notice of these distinguished Judges.

Having regard to the provisions of sec. 16 of the Nationa!
Transcontinental Railway Aect, which oblige the National Trans-
continental Railway Commissioners to “let the work of construct-
ing the Eastern division by tender and contract,” contractors
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under that Commission certainly do not oceupy in regard to see.
306 of the Railway Act a less favourable position than that of
contractors under companies constructing railways under the
Railway Act. The principle underlying the decision in Michigan
Central R. Co. v. Wealleans, 24 Can. S.C.R. 309, may be applied
in this case.

The constitutionality of sec. 306 of the Railway Act was not
questioned in the pleadings, or factums, or at bar.

For the foregoing reasons I am of opinion that the defendants
are entitled to the benefit of the limitation conferred by sec. 306
of the Railway Act.

It follows that this appeal fails and should be dismissed with
costs.

BropEeUR, J., agreed with Davies, J.
Appeal dismissed.

SAUERMANN v. EMF. CO.

Ontario Supreme Court (Appellate Division), Clute, Riddell, Sutherland,
and Leitch, JJ. June 25, 1913,

1. Sate (§ 11 E—4) —WARRBANTY—TEST AND DEMONSTRATION—APPROVAL
OF THIRD PARTY,

Where the defendant agreed to return the price of an automobile
sold the plaintiff, which proved defective, if it were not pronounced
satisfactory by a designated person by a certain day, the money must
be refunded where the car did not work to the latter's satisfaction at
that time; the vendor has no right to demand that it be returned
for further repair and to have a further submission and test of same
on a subsequent day by the person designated.

[Sauermann v. EM.F, Co., 4 O.\W.N, 1137, alirmed.]

ArpeAL by the defendants from the judgment of Middleton,
J., Sauermann v, EM.F. Co., 4 O.W.N, 1137.

W. A. Logie, for the defendants.

J. L. Counsell, for the plaintiff.

The judgment of the Court was delivered by Rioprir, J
(after setting out the faets) :—I think it clear that all that took
place before the 30th October may be left out of consideration,
and the case treated as though that day had been appointed hy
Mr. Russell and agreed to by all parties as the day upon which
he was to “‘pronounce.’’*

From an examination of the ‘‘consent minutes,”” I think the
intention of all parties was, that the defendants, admitting that
the car was not all it should be, were given an opportunity to

*By the terms of settlement of a former action, the motor-car ‘n ques-

tion was to be put in order by the defendants to the satisfaction of
Russell,
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put the car in complete repair; that, when thel onsidered it
was in such repair, Russell was to be called in as = and final
referee to decide whether they had sueceeded; it, . his judg-
ment, they had, the plaintiff took the ear; and, if not, she was to
get her money back. While there might not be any objection to
Mr. Russell having been consulted by the defendants as to what
would be required to be done in order that the car should be in
perfect repair, either before the work was begun or when it
was actually going on—on that I express no opinion—1I think that
the parties contemplated that, when the defendants had done
what they could ““to put the car in ecomplete repair in every
respect . . . to the satisfaction of Russell,”” he was to he
called upon to ““pronounce.”” 1 do not think that he could do
anything else than ‘‘pronounce’’—his duty was to act as judge,
referee, arbitrator, on the particular ear, as then submitted to
him as “ready for inspection by the said Russell.”” 1 do not say
that he might not then reserve his decision, hut the decision was
to be on the “‘car ready for inspection’’—not the ear as it might
be some days after, when further repairs had been made.

The 30th October was, by the conduet of the parties. fixed as
the day for inspection; and it was the ear, as on that day, upon
which the referee was to exereise his judgment and *‘ pronounce.”’
It may well be that Russell had the right and power to reserve his
decision for a day or two, and for experiment upon other cars
of the defendants’ make, as seems to have been his first intention
—but that decision must be upon the car as it was on that day.

The defendants, by their conduet, prevented him from giving
such decision so as to be effective to enable the plaintiff to have
the car upon which such deeision should have heen given—it is
rendered impossible, hy their changing the engine, for them to
say that a car aproved by Russell on the 30th October, or as of
the 30th October, is at the plaintiff’s disposal. So that, even if
what was done by Russell on and as of the 30th October is not
a ‘‘pronouncing’’ hy him in favour of the plaintiff (and I am
inclined to think that it is), they have prevented a more formal
““pronouncing’’ by their own eonduct. They eannot set up, as
against this plaintiff, as a condition precedent, the want of all
effective “‘pronouncing’” which they have themselves prevented:
Thomas v. Fredericks (1847), 10 Q.B. 775; Hotham v. East
India Co. (1787), 1 T.R. 638; Coombe v, Greene (1843), 11 M.
& W. 480; Re Northumberland Avenue Hotel Co. (1887), 56
L.T.R. 833; and similar cases.

Appeal dismissed with costs,
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REID v. MOORE.

Saskatchewan Supreme Court,  Trial before Johnstone, J, June 11, 1013,

L Sare (§1 B—5)—PASSING OF 1111 E—NEW COMPANY T0 TAKE OVER BUST
NESS,

Title to farm machinery purchased by the plaintiff and his associates
never vested in a subsequently incorporated company, which was to
take over their business, where the plaintiff, after the incorporation
of the company, on bei mpelled to pay for the machinery received
an assignn from his associntes and the seller of the machinery of
all their interest therein, and nothing was ever done to transfer title
to the company: and the plaintiff may recover the machinery from
one claiming title through the company.

Acmion of detinue to recover possession of goods and chat-
tels belonging to the plaintiff,

Judgment was given for the plaintiff,

W. H. B. Spotton, for plaintiffs.

A, W, Rutledge, for defendant,

JOuNsTONE, J. :—This is an action of detinue to recover from
the defendant possession of one Reeves 32 lip. eross compound
engine with attachments and other goods and ehattels, or the
value, $5,000, together with $1,000 damages. The defendant
Moore, the Greensburg National Bank of Indiana, 11 E. R.
Rogers and John T. Hunter, both of the city of Winnipeg, in
the Province of Manitoba, then being the equitable owners of
10,000 acres of land near Elbow, in the Provinee of Sask-
atehewan, on September 2, 1909, entered into an agreement with
one R. E. Stevenson, an attorney, of Muneie, Indiana (acting
on behalf of himself, his father-in-law, one Edward F. Pulver,
and his brother, Arthur Stevenson), to sell to these parties the
said lands. The defendant Moore was the ehief factor in bring-
ing about this deal. The company, the Elbow Agrienltural Com-
pany mentioned in the contract of sale of these lands to the
Stevensons and Pulver, had yet to be incorporated. Through
the representations of R. E. Stevenson, made to the plaintifis,
the plaintiffs about September 15 were induced to come into
this venture, and to assist in financing and earrying out the said
intended purchase.  With this end in view, and relying on the
representation of Stevenson that the said contract between the
defendant and  Stevenson and Pulver was a good and
valid contract, the plaintiffs, by a verbal arrangement en-
tered into between themselves and  Stevenson, and  which
was  afterwards reduced to writing by agreement  dated
September 22, 1909, agreed to contribute the sum of £i6,.-
000 to complete the purchase of the lands referred to,
and also to advance a further sum of 10,000 to pur-
chase the ploughing outfit in the said first contract mentioned.
The plaintiffs accordingly, with R. E. Stevenson and E. F.
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Pulver, signed an order to Reeves and Company to deliver to
them the said machinery at Elbow, in the Provinee of Saskatche-
wan, the price to be $4,800, This order contained a provision
that the title to the property in the machinery, ete., shonld not
vest in the vendees until payment of the purchase price, but
should remain in the vendors. This is the property in question
in this suit. The engine attachments and other goods and chat-
tels were subsequently delivered by Reeves and Company at
Elbow to one of the purchasers thereof, Edward F. Pulver, for
use upon the lands purchased from Moore, the defendant and
others. About this time the plaintiffs signed and delivered to
R. E. Stevenson their promissory note in the sum of $5,000, pay-
able on or about the Ist January, 1910, This note was in due
course discounted by Stevenson, and the proceeds, something
like %5,000, placed to Stevenson's eredit in a bank in Muneie,
This money was used in the purchase of machinery, farm im-
plements, utensils and supplies for working the lands, also to
cover the expense of incorporation of the proposed company
and in payment of travelling and other expenses. $2,400 or
thereabouts was forwarded to Pulver and paid by him to Reeves
and Company on delivery of the machinery at Elbow. The
contemplated company was incorporated under the name of the
Elbow Agricultural Company, with the head office at Muncie,
Indiana, the incorporators being R. E. Stevenson, Pulver and
Arthur Stevenson, and the expense of incorporation paid out of
the proceeds of the said note. As regards the sharcholders of
this company, as far as the records of the company shew, they
were limited to the Stevenson family cirele.  Any meetings that
were ever held, if any, were also confined to this cirele. There
never was a dollar contributed to the undertaking exeept that
contributed by the plaintiffs through the giving of the said pro-
missory note and the discounting thereof by Stevenson. Al-
though Stevenson states these shares were allotted to the plain-
tiff's, there is no record of this; in fact, no records whatever of
the doings of the company were produced on the examination
of Stevenson under commission or produced at the trial; and |
cannot bring myself to the conclusion that any meetings were
ever held, notwithstanding R. E. Stevenson’s statement to the
contrary, After the purchase of the machinery, ete.,, Hunter,
of Winnipeg, one of the parties to the contract of the 2nd Sep-
tember, repudiated it, elaiming that Rogers, who had signed on
his behalf, had no authority to do so; and Stevenson, without
consulting the plaintiffs, or anyone else, for that matter, en
tered into a new and substituted contract dated December 10,
1909, The provisions of this substituted contract were so far-
reaching in their nature as to change the whole aspeet of the
contract to purchase, and to render the undertaking a most un-
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desirable one to the plaintiffs, who concluded to have nothing
further to do with the transaction. Because of these changes in
the position, the plaintiffs repudiated their said contraet with
the Stevensons and Pulver and refused to proceed further with
the undertaking. The contract of the 2nd September was can-
celled by the vendors. The note given by the plaintifis fell due
in the bank, and had to be paid. There was no alternative for
the plaintiffs but to pay it, which they did. They were also
called upon to pay the balance due Reev
they did. The property in the machinery and in the other
chattels in question purchased from Reeves and Company on
payment of the full purchase price by the plaintifis through an
gnment from Stevenson and Pulver to the plaintiffs of their
right and title to the property, and another assignment from
Reeves and Company to the plaintifis, I find, vested the title and
property in the machinery and goods in question in this action
in the plaintiffs, The Elbow Agricultural Company, from whom
the defendant elaims to have purchased this machinery, in my
opinion, never had any interest therein.  The intention of
vesting the property in this company through the giving of the
promissory note by the
arranged was never carried out; it was never even mooted by
Stevenson, the plaintiff's, or by anyone else.  In faet, there was
no company. No stock had ever been issued to anyone, as far

and Company, which

HES

company to the plaintifi's as previously

as 1 ean see, not even to the Stevensons, who e¢laim to have been
entitled, by reason of the organization of the company, and
carrying out the scheme to 749 shares without payment of a
dollar,  The defendant Moore was also to have received 100
shares, or $10,000 in stock, for his assistanee in the formation
of the company and in the carrying out of the sale by the owners
of the lands in Saskatchewan to the Stevensons and Pulver.
Moore knew that the Stevensons were not contributing a dollar
towards the formation or carrying out of the undertaking.
Moore, from his connection with Stevenson, knew the eireum-
stances; he was fully conscious of the frandulent and pretended
sale of the property in question, that is the machinery, to him-
self by the company, that it was made with the object of de-
feating the plaintiffs. Stevenson with his aceustomed effront-
ery admits that he practised deeeption with the plaintiffs in
assigning his share of the interest and title to the property upon
the payment of the purchase money to Reeves by the plaintiffs,
He afterwards, to cover his frandulent aets, had to state con-
trary to the faet that he knew at the time he signed this assign-
ment, that he had no property in the machinery, nor had Pul-
ver, who also signed, nor had the plaintiffs, but that it had all
vested in the Elbow Company. Although not necessary to the
result 1 also find that the pretended sale or the sale to Moore of
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the machinery in question was a fraudulent transaction con-
cocted for the purpose of defeating and of defranding the plain-
tiff's and for no other purpose out of the moneys contributed by
them under the arrangement entered into on the 22nd Sep-
tember, otherwise Moore’s presence at the Elbow, on lands, the
sale of which had been canecelled, has not been accounted for,

The counterelaim pleaded by the defence was by consent
withdrawn at the trial.

There will be judgment for the plaintiffs for a return of
the machinery in question or its value, $5,000 less that portion
of it which has been returned; and $100 damages.

Judgment for plaintiffs.

DOUGLAS BROTHERS, Ltd. v. AUTEN and SCHULTZ,

Alberta Supreme Court, Harvey, C.J., Simmons, and Walsh, JJ.
June 18, 1913,

1. Buars axp xores (8§ 1 A—2)—ProMissoRY NOTE—WHAT 18—INSTRU-
MENT WITH CONDITIONS INCONSISTENT WITH NATURE OF NOTE.

The character of an instrument as a promissory note is destroyed
by a condition to the effect that the payer waived all his statu
emptions; and that title to the property for which the note giv
should remain in the payee until it was paid for; and that, on the
refusal of the payer to furnish satisfactory security at any time, or
if he should make default in payments, or sell or encumber his land,
or if the payee should consider the note, or any renewals thereof, to
be insecure, the latter might declare the notes due and enter suit
thereon, and also take possession of and hold the property purchased
until the note, or renewal notes were paid, or sell it at public or
private sale, and apply the proceeds on such indebtedness.

[ Dominion Bank v. Wiggins 21 AR. (Ont.) 275; Bank of Ham-
ilton v. Gillies, 12 Man, L.R. 4 Frank v, Gazelle Live Stock As
sociation, 6 Terr L.R. 302, followed; Yates v. Evans (1802), 61 L.J,
Q.B. 446; Kirkwood v. Carroll, [1903] 1 K.B, 532, distinguished.)

Arpean from his Honour Judge Crawford in which the
question to be determined is whether a certain document is a
promissory note.

The document in question is set out below :—

Apr. Tth, 1009,  $46.50.

$4650 ...... Edmonton, Alta, Apl. 7, 1910.
Name, L. J. Auten Nine months after date, for value received, 1
P.O. Namayo .... promise to pay A. E. Putnam, or order, the sum
Sec. ..Tp. ..Rg... of forty-six /100 Dollars, at the Traders

Owner of 320 acres Bank of Canada, Ednu;n(un, Alta,, with interest at
Renter of ..acres 8 per cent. per annum till due and 10 per cent. after

Business Farmer.. due till paid.
When due Jan. 7,10 Witness: (Sd.) L. J. Auten.
Security (8d.) C. McLaughlin. (Sd.) Walter Schultz.

Walter Schultz Given for Binder, Books, ete,

3
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Owner of 320 acres

Renter

of .. acres

Sale A. E. Putnam,

DovGras Bros. v. AUTEN AND SCHULTZ,

The title, ownership and right to the possession
of the property for which this note is given shall
remain at my own risk in A, E. Putnam until this
note or any renewal or renewals thereof are fully
paid with interest. I further agree to furnish satis-
factory seeurity at any time if requested. If I
fail to furnish such security when demanded, or if
[ make default in payment of this or any other note
in A, E. Putnam’s favour, or should I sell or dis-
pose of, or mortgage or attempt to sell or dispose
of, or morigage the land which I own and described
on the margin hereof, or if A. E. Putnam should
consider this note or any renewal or renewals inse-

cure, of which he shall be the sole judge, he shall
have full power to declare this and all other notes
made by me in his favour due and payable forth-
with, and suit therefor may be entered, tried and
finally disposed of in any Court having jurisdiction
and he may take possession of the said property and
hold the same until this note or any renewal or
renewals thereof  are paid with interest, or sell
the same at public or private auction, the proceeds
thereof to be applied in reducing the amount unpaid
the

such taking possession

on after dedueting all expenses connected with

il selling, and the taking

and selling of the said lands shall not be a release

tlance of the said principal,

of my liability for the
and he shall, thereafter, have the right to proceed

inst me to recover, and I hereby agree to pay the

ance then found to be due hercon, and 1 hereby
waive as to this debt all or any right to exemption
from seizure and sale under the Exemption Ordin.
ance being chapter 27 of the Consolidated Ordinances
of the North-West Territories and any amendments
thereto.

(Sd.) L. J. Auten.
(Sd.) C. MecLaughlin,
Witness,

The appeal was dismissed.
. H. Grant, for plaintifl’s,
. H. Parlee, for defendants.

StmMoNS, J.:—Counsel for the parties to the action admit
for the purpose of this action all facts that are necessary to

bring to an issue of law

to whether the instrument sued on is,

or is not, negotiable by indorsement.
The judgment appealed against is as follows:—

Man. LR,

Gazelle

llowing The Dominion Bank v. Wiggins, 21 AR, (Ont.)
by the Court of Appeal in Ontario, and the Bank of Hamilton v,
195, decided by the Court of Appeal in Manitoba, and Frank v.

Live Stock

decided
llies, 12

Association, 6 Terr. LR, 392, decided in our own
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Courts, T give judgment to the defendant with costs, with leave to
plaintiff to appeal or begin another action on the lien agreement.
(Sgd.) J. L. CrawFoRD,
D.C.J.
MeLeod, Jan. G6th, 1913,

The judgments in The Dominion Bank v. Wiggins, 21 A.R.
(Ont.) 275; Bank of Hamilton v. Gillics, 12 Man. L.R. 495, and
Frank v. Gazelle Live Stock Association, 6 Terr. L.R. 392, all
quote with approval Kirkwood v. Smith, [1896] 1 Q.B. 582,

Kirkwood v. Smith (supra) was specifically overruled in
Kirkwood v. Carroll, [1903] 1 K.B., 531; and Yates v. Evans
(1892), 61 L.J.Q.B. 446, approved, and counsel for the appel-
lants praetically rest the ground of appeal on this,

It is then necessary to determine whether the objections
raised to the document in question are of the same nature as
those raised in Kirkwood v. Smith (supra), and Kirkwood v,
Carroll (supra). 1f the instrument in question does not include
features quite outside of and beyond those under consideration
in the former two cases the appellants’ ground of appeal would
in the result he heyond question. 1 therefore find it convenient
to set out in full the documents in question in the two former
808,

In Kirkwood v. Smith (supra) the document was as fol-
lows :—

£15.0.0. Brighton, 5th December, 1894, We jointly and severally promise
to pay the Southern Counties Deposit Bank, Limited, or order, the sum
of fifteen pounds for value received, by instalments, in manner following,
that is to say, the sum of one pound on the fifth day of January next,
and the sum of one pound on the fifth day in every succeeding month,
until the whole of the said fifteen pounds shall be fully paid, and, in
case default is made in payment of any one of the said instalments, the
whole amount remaining unpaid shall become due and payable forthwith,
together with interest at the rate of a halfpenny in the shilling per week
from the date of such default, on the aggregate amount of the instal

ments then remaining unpaid, until the actual payment thereof. No time
given to, or security taken from, or composition or arrangements entered
into with, either party hereto shall prejudice the rights of the holder to
proceed against any other party.
Payable at 69 Ship Street, Brighton,
Harrietta Ann Smith,
Clara Maude Smith, her daughter.

and the document in Kirkwood v. Carroll, [1903] 1 K.B. 531,
was as follows:—

£125.

We jointly and severally promise to pay Mr. John Kirkwood (earry
ing on business in the name or style of the Provineial Union Bank) or
order the sum of £125 for value rceeived by instalments in manner
following, that is to say, the sum of £56 on Thursday, the 31st day of
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we to January inst,, the sum of £5 on the Thursday in every sncceeding week ALTA.
until the whole of the said £125 shall be fully paid, and in case default :‘r"
is made in payment of any one of the said instalments the whole amount The
remaining unpaid shall become due and payable forthwith. No time given 1013
to, or security taken from, or composition or arrangement entered into l,,:,;‘q
with, either party hereto shall prejudice the rights of the holder to pro-  BroTness,
AR. ceed against any other party. Lan,
|‘:) "";: In the former case, Kirkwood v. Smith, [1896] 1 Q.B, 582, A\ljl"lf‘(
e Lord Russell of Killowen, C.J., says:— , AND
32, NI ‘¢ = ¢ Scnvrrz,
=N The sole point is whether it is a document of a mercantile character i
‘:‘l m so as to enable the plaintiff to avail himself of the summary mode of pro-  Simmons, J,
Kvans cedure provided by 18 and 19 Viet, ¢h. 67 . . . I think it is safer to
ippel- take the provisions of sub-sec. 3 (by which a note is not invalid by reason
only that it contains a pledge of collateral security with authority to
ctions sell or dispose thereof) as importing that if the document contains some- p
\re as thing more than is there referred to, it would not be valid as a promissory d
od V. note. :
ielude Halsbury, L.C., in Kirkwood v. Carroll, [1903] 1 K.I3, 531,
ration observes :—
would The case of Kirkwood v, Smith (supra) was decided without any
mient reference to the other sections of the Act and cannot any longer bo re
prmer garded as an authority. The case of Yates v. Evans, 61 LJ.Q.B. 13, 446,
was in my opinion quite rightly decided;
s fol- and further,
The addition to this promissory note does not qualify it, and I i
‘romise doubt whether the addition is in any sense operative, 31
\e sum In Yates v. Evans (supra) the stipulation under consider- }
lowing, ation was:—
¢ mext,

Time may be given to either without the consent of the other and
without prejudice to the rights of the holders to proceed against either
party notwithstanding time may be given to another,

month,
wd, in
ts, the

\hwith The note was joint and was payable by instalments with a

L ek proviso that in case of default in payment of any one of the
instal- instalments the whole amount remaining unpaid should become
o time due. It was held that the clause was a mere consent or license

ntered that time may be given to the prineipal debtor and that if time

Ider to be so given the surety will not avail himself of that as a defence,

Hawkins, J., in his judgment observes:—
If the memorandum in question is an agreement at all it is absolutely
= compatible with the terms of the note and amounts to this: that if time
) be given after the note is due to one of the promisers or makers, that
. 531, time so given shall not operate as a defence. It amounts at most to a
consent or license that time may be given, or in other words as an
estoppel, that the maker of the note who is a surety will not in the event
of time being given to the other maker, who is the principal debtor, set up

:':‘)”“"r that time so given as a defence.

nanner Wills, J., held that it was not possible to construe the words

day of of the memorandum as an agreement. He also adds that no
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consideration is necessary nor need such a consent on hehalf of
the surety he in writing to make it binding upon him.

This case is in my opinion of prime importanee in determin-
ing the one now before us, The only inference 1 can come to
from the remarks contained in the judgments is that if the
memorandum in question contained terms incompatible with
the terms of the note and was in effect a separate agreement
enforceable by one of the parties the result would be that the
document could not be treated as a promissory note transferable
by endorsement,

I quite agree with the remarks of Killam, C.J., in Bank of
Hamilton v, Gillics, 12 Man, L.R. 495, in which he takes issue
with the reasoning of Mr, Justice MacLennan in The Dominion
Bank v. Wiggins, 21 A.R. (Ont.) 275. It is quite open to
argument that in doeuments of the nature of the one then
under consideration that the purchaser has waived unalterably
his right to demand possession as a condition precedent to the
payment of the purchase price. e has agreed to pay the full
purchase price at a future date which may be accelerated at
the option of the vendor and has agreed that the property
sold shall in the meantime be held by him as a bailee of the
vendor,

The instrument in question in the action now under con-
sideration goes much farther than the doeuments which were
the subject matter of The Dominion Bank v. Wiggins (supra) ;
The Bank of Hamilton v. Gillics (supra) ; Frank v, Gazelle Live
Stock Associat’on, 6 Terr. LR, 392, and the English cases above
referred to.

It provides in effeet that at the mere caprice of the vendor
the property may be retaken by him. That the purchaser must
furnish further seeurity if required—that if he makes default
under this instrument or on any other note in favour of the
vendor—that if he should sell or dispose of or attempt to sell
or mortgage the lands deseribed in the margin of the instrument
or if the vendor shall consider this note or any renewal thereof
insceure of which the vendor shall be the sole judge, he may
declare this note and all other notes payable by the purchaser
in his favour, due and payable forthwith, ete., ete.

The second part of the document contains all the elements
of a conditional sale and the fact that the first part of the
instrument is on its face a promissory note does not deprive the
second part of the instrument of this feature. It specifically
states that the consideration for which the note is given is
the property which is to be the subjeet of a conditional sale.

Sub-sce. 3 of see. 176 of the Bills of Exchange Aet pro-
vides that
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a note is not invalid by reason only that it contains also a pledge of

collateral security,
but see. 10 of the same Act provides that

The rules of the common law of England, including the law merchant,

save in so far as they are not inconsistent with the express provisions of

this Aet, shall apply to bills of excha

promissory notes and cheques,

The history of the law attaching to hills of exchange is of
somewhat modern origin and essentially arises out of the tend-
eney of the Courts to give effect to mercantile usage in respect
to securities for money. 1In the case under consideration evi
denee of usage was excluded by agreement of counsel and we
must take the document for what it expresses on the face of it

Stroud’s Judicial Dietionary, 2nd ed., vol. 3, part 9, p. 1496,
defines a pledge as:

I'he contract of pledge or delivery of goods and chattels by

one man
to another to be held as security for

the payment of a debt or

formance of some engagement, and upon the express or impl

standing that the thing

sl is to he restored to the owner as soon

as the debt is discha fulfilled,

I'ho contract is to le

of hypothecation hy

the transfer of the possession or the actual delivery of the

inguished from the «

thing intended

1 charged to the « ad from the contract of mor
the absence of transfer of the ownership or right of prop
to the pawnee during the continvance of the trust

Without attaching to the word pledge its strietly technieal
meaning as above defined it does not seem reasonable to say the
purchaser has pled

property is a pledg

I the property to the vendor, or that the
of collateral security given by the pur-
chaser to the vendor when the title, ownership and right to
possession always remained in the vendor or payee of the

note,

Furthermore ¢h, 44, Ordinanees of the N.W.T., has attached
to a contract of the character of the one under consideration
certain statutory rights, providing for the registration of the
same and legal consequence attaching to registration

juite
inconsistent with the passing of the r

ts of the maker or
purchaser to a third party by indorsement. It imposes on the
vendor limitations in r
sale may be made,

ird to the conditions under which re-

If the instrument in question were held to be a promissory
note, 1 do not know where the line could be drawn between an
unconditional promise to pay and such a promise coupled with
stipulations imposing upon the payee consequences arising out
of his default. The document in question is essentially a con-
ditional sale and this being the main purpose of the document
neeessarily implies its incompatibility with the character of
promissory note. It has implanted upon the face of it the
right of the payee to re-take possession at his own caprice and
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ALTA.  to sell, and this suggests a failure or partial failure of consider-

S, 0. ation which may be set up as a defence in case he exercises his
1013 right, and also to claim the balance due. 1 am of the opinion
—_ therefore that the instrument under consideration is quite dis-

nll)"‘:',:'l'”‘(: tinguishable from those considered in Yates v. Evans (1892),

L, 61 LJ.Q.B. H46, and Kirkwood v. Carroll, [1903] 1 K.B. 531,
\""I-r\v and that neither of tI}vs- cases support the view of appellants.
D I would, therefore, dismiss the appeal with costs.
Senvrrz,

Harvey, C.J., and Warsn, J., coneurred.

Appeal dismissed.

MAN. SCANDINAVIAN AMERICAN NATIONAL BANK OF MINNEAPOLIS v,

— KNE ND.
K. B ; — .
1013 Manitoba King's Bench, Trial before Curran, J. June 18, 1913,

June 18. 1. GUARANTY (§ IT—12) —DISCHARGE OF GUARANTOR—ORTAINING SIGNATURE
BY MISREPRESENTATION AS TO EXECUTION BY OTHERS,

One who was induced to execute a contract of guaranty on the
strength of the representation of the guarantee that it would be signed
by certain other persons as well, is relieved from liability by the
guarantee’s concealment of the fact that one of such persons had re-
fused to sign the contract.

2, GuarANTY  (§ 1T—12)—DISCHARGE OF GUARANTOR—FAILURE OF CON-
SIDERATION,
Where a g

intee agreed to make future advances to a prineipal
debtor in e

m of a guaranty not under seal, of the payment
of the former's existing indebtedness and of the advances to be made,
which required a consideration to support it, the guarantee's refusal to
make such advances amounts to tilure of consideration which will
discharge the guarantor from liability.

3. Coxrrier oF LAWS (§ 11—150) —REMEDIES—LEX FORI—ENFORCEMENT OF
CONTRACT—PROCEDURE,

In an action brought in a Canadian provinee to enforce a contract of
guaranty the laws of the forum will govern as to the discharge of a
surety by reason of dealings to his detriment between the guarantee
and a co-surety, such question being one pertaining to remedy and
procedure only and not to the making of the contract.

[Leroua v. Brown, 12 C.B, 801, followed; Green v, Lewis, 26 U.C.Q.1.
618, distinguished.]

4, GUARANTY (§ I1—12) —DISCHARGE OF GUARANTOR—DEALINGS BETWEEN
GUARANTEE AND CO-SURETY—EFFECT oF MANITOBA KING'S BENCH
Acr,

The discharge of a surety from liability on a contract of guaranty by
reason of the release of a co-surety by the gnarantee without the know
ledge or consent of such surety, is not governed by sec. 39 (r) of the

toba King's Bench Aet, R.S. 1902, ch, 40, providing that the
giving of time to a prmmpxll debtor will not discharge a surety, but
shall be a defence only in so far as it is shewn that the latter has
been thereby prejudiced,
[Blackwell v. Percival, 14 Man, L.R. 218, distinguished.]

5. GUARANTY (§ IT—12)—DISCHARGE OF SURETY—PAYMENT BY ONE SURETY
TO EXTENT OF HIS LIABILITY—DELIVERY OF PART OF EVIDENCE OF
INDEBTEDNESS SECURED—EFFECT ON LIABILITY OF CO-SURETY,

Where the plaintiff was liable as guarantor for the whole amount
secured by his guaranty, all of which was evidenced by the principal
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debtor's notes, the delivery, without the former's knowle
sent, by the guarantee on payment to him by a

ar eon
co-surety of the amount
for which he was individually liable, which was less than the amount
of the whole debt secured, of a portion of such notes to the amount of
his payment, will relieve the plaintiff, pro tanto at least, from liability;
i the guarantee by parting with some of the notes, put it out of his
1 r to turn over to the plaintiff all of the notes to which he would
be entitled on payment of the amount for which he was liable

0, GUARANTY (§ 1T—12) —DISCHARGE OF GUARANTOR—I’AYMENT BY SURETY
OF LESS THAN HIS LIARILITY EFFECT ON CO-SURETY

The release by a guarantee of one surety from lability on a contract

of guaranty, on the payment of les

than the amount for which he is
liable, without the knowledge or consent of his

cosurety, will release
the latter from all liability on the contraet,

Acrmion by a bank against the defendant on a written
guaranty of a bank’s customer’s account as well as the payments
of future advances to be made him. The defence included
failure of consideration for the guaranty and a change in the
contraet with a cosurety without the defendant’s knowledge
and consent,

The action was dismissed.

0. H. Clark, K.C., and P, A. Macdonald, for plaintiffs,

H. Phillipps and C. 8. A, Rogers, for defendant.

CUrrAN, J.:—The plaintiff is a national bank, incorporated
under the United States banking laws, doing a general hanking
husiness at the city of Minneapolis, in the State of Minnesota,
one of the United States of Americ

The defendant is manager of an ¢

ator company and resides
at the eity of Winnipeg, and has so resided for the past six years,
The plaintiff, whom 1 will hereafter designate as the bank,
sues the defendant upon a guarantee (exhibit 2) in writing given
by the defendant and three others in respeet of an indebtedness
of the T. M. Roberts Co-operative Supply Company to the bank.
This guarantee is in the words and figures following:
Minneapolis, Minn,, Sept. 27th, 1000,
In consideration of the T. M. Roberts Co-operative Supply Comp
having obtained credit with the Secandinavian American National
of Minneapolis, Minnesot

and is now indebted to said bank for money

borrowed, and in consideration of said bank extending the time for payment
of said money so borrowed and of giving additional eredit to said company,

The undersigned do hereby guarantee, each one to the extent of the
amount set opposite his signature below, the payment at maturity or at
such time or date to which such payment may be by the bank extended
the bank to be at liberty to extend such time without the consent of the
undersigned ), of any and all sums of money now, or which may hereafter
be owing to the said bank by said company.

This guarantee shall be binding on each of the undersigned until he
shall revoke the same in writing,

: Chas. J. Hedwall, E. W. Kneeland ‘ $40,000
s L. Grandin, H. H. Berge .. . 10,000
Witness: C, L. Grandin. H. K. Richardson . .o 65,000

Chas. J. Hedwall........ 5,000
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The T. . Roberts Co-operative Supply Co. was incorpor-
ated joint stock company doing husiness at the eity of Minnea-
polis.  All of the guarantors, except Hedwall, were stockholders
in this company. Iedwall became connected with the company

some time in August, 1909, but was never legally a shareholder

in it. His interest consisted in holding, as collateral security

only, some 50 shares which had been ple to him by one Mer-

ritt.  These shares were never transferred to him, and he held
no other stock in the company. Ie acted temporarily as presi

dent at the request of Richardson, who was the, actual manager

and president ; but it does not appear that he was ever legally
elected to this office

The bank’s capital was $250,000 fully paid up, and by the

laws of the United States a national bank is prohibited from
loaning to any one customer more than ten per cent, of 1ts p 1d
up capital. The company became customers of the bank in

August, 1909, and in fact opened an account with the bank on

the 7th of that month by discounting five eertain promissory

notes ol $3,000 each made by the company and H. K, Richard

son These notes respeetively became due October 21st,
nd 30th and November 4th and 11th, all in the year 1909. On
\ugust 17th, 1909, further promissory notes of the company
and II. K hardson for $2,000, maturing November 27th
1909, and I maturing November 20th, 1909, were discounted
by the bank; and again on August 16th, 1909, promissory notes
ol the company and 11, K. Richardson for $1.500, maturing S« P
tember 17th, 1909 ; £1,500 maturing September 16th, 1909, @

1
$2.000 maturing September 18th, 1909—making in all, total ad
vimees by the bank to the company of 25,000, This liabilit
was redueed by payment of one note for $2,000

The bank held no seeurity for these advances except

>

promissory notes mentioned, upon which I1. K. Richardson w

personally liable as a joint maker. When the guarantec

given only three of the last group of notes discounted had becor

due, amounting to $5,000 in all; and of this amount the $2,000
note had been paid, as before stated

It appears from the evidenee that the bank solicited the
count of the company, and that Hedwall was deputed by Gra
i, the vice-president and manager of the bank, to arrange
a transfer of the company’s account from its then banker to tl
plaintiff. T do not think there is any doubt but that this tr
fer was effected in the well-founded expectation on the part
the company that it would receive better financial treat

from the plaintiffs than it had been able to obhtain from its tl

banker. The evidence all seems to point to certain promises beir
made in this connection, that the company would receive accon
modation to the extent of $50,000 when the bank was in a positi

S T
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On the forenoon of Monday, September 27th, a meeting was
held at the company’s place of husiness to discuss the advis-
ability of giving the guarantee asked for by the bank. At this
meeting Hedwall, TL. 1, Berge, Chas. L. Chase, Dr. MeLean and
the defendant were present. Richardson was not there. All of
these parties were sharcholders in the company except Hedwall.
Chase held $1,300 worth of stock himself and his wife some
$5,000 more,

It now hecomes necessary to consider for whom Hedwall was
acting in attending this meeting and soliciting the guarantee.
Grandin says, as also does Hedwall himself, that the latter was
so acting for the company and not for the bank. Let us consider
what Hedwall's position really was. Admittedly he was a diree-
tor of the bank, and it is proved that he was so much interested
in the bank’s affairs that he was instrumental in having the
company's account transferred to it. He was not legally a share-
holder of the company, but merely assumed to aet temporarily
as president at Richardson’s request. Charles L. Chase speaks
of his being elected president between the time of the change of
the bank account and the giving of the guarantee; but there is
no evidence to shew how he really was appointed, if any such
appointment was in fact made. As he was not a stock-holder of
the company 1 do not see how he could have been legally ap-
pointed its president. It is not proved that he was in any way
anthorized to aet for or represent the company in the matter
of giving the guarantee in question. In my opinion he was not
so acting, but was in fact acting in the interests and on behalf
of the bank.

I think Grandin had power to delegate to Hedwall the duty
of obtaining this gnarantee. It is a matter which surely fell
within the scope of his ordinary duty and authority as manager,
and I think that Grandin did in fact delegate this duty to Hed-
wall, and that the bank ought to be bound by what Hedwall did
in fulfilment of this duty, and by the statements and representa-
tions he made to the guarantors to induce them to become such
for the company’s indebtedness to the bank.

I find that Hedwall, at the meeting in the company’s store,
represented to the parties there present that if they would sign
a guarantee to the bank to secure the company’s existing in-
debtedness, the bank would extend the time for payment of such
indebtedness and would make further advances to the company
to the extent of $50,000, when its eapital had been inereased to
make such advances legally permissible, and that upon the faith
of this representation the defendant, H. H. Berge, and Chas. L.
Chase agreed to give the required guarantee,

The defendant wanted Hedwall’s statements as to what the
bank were prepared to do in return for the guarantee confirmed

eom
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by Grandin, and accordingly Hedwall and the defendant went to
the bank, and there an interview with Grandin took place rela-
tive to the guarantee. I think, upon the whole, that the defen-
dant’s version of what took place at the bank on this occasion is
more reasonable and likely to be true than the story told hy
Grandin, and 1 aceept the defendant’s statement upon this point.

The defendant swears he told Grandin what Hedwall had
represented as an inducement for the giving of the guarantee,
namely, the extension of time for repayment of the existing
indebtedness and the further advanees up to the amount of
£50,000, and that Grandin replied that Hedwall was authorized
to make these statements, and to get the guarantee for the hank;
that the names mentioned to Grandin at the bank as guarantors
were Richardson, Chase, Berge, Hedwall and defendant, The
defendant says he told Grandin to arrange to have the guarantee
drawn up and submitted to him and that he would return in the
afternoon and sign it before leaving the eity; that Grandin
agreed to this, and promised to have the others sign in due
course. The defendant says positively that the gnarantee was
not to become effective and binding upon him until all the
named parties had exeeuted it.  Aecordingly after luneh on the
27th September, the defendant returned to the hank, when
Grandin had the guarantee (exhibit 2) already prepared and
produeed it to the defendant for signature. The defendant says
he read it over earefully and again told Grandin that he was
prepared to sign, and would sign, upon the condition that he
would secure the other signatures, and also that he (Grandin)
would see to it that the bank earried out its part. The de-
fendant says that Grandin agreed to this, and he then signed
the document in Hedwall’s presence.

Hedwall was present during the whole of this econversation,
He was called by the plaintiffs in rebuttal, and at the time I
formed the conelusion that the witness'’s memory was not good,
that he seemed to be honest, but that not much reliance could he
placed on his specifie contradiction of the defendant. e says
in one place in his evidence that he had the gnarantee in his pos-
session for several days before it was signed. This was mani-
festly impossible, as the document was not drawn up until the
27th of September after the defendant had heen at the bank in
the forenoon. The date itself in the guarantee is strong physi-
cal evidenee of this faet.

Under these cireumstances it is clear to my mind that the
bank agreed to do three things, extend the time for payment
of the company’s indebtedness, make further advances to the
company when its eapital had been inereased, and obtain the
execution of the guarantee by all of the parties named. And
had these conditions not heen agreed to, 1 do not think the de-
fendant wonld have signed the guarantee at all.
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It is true that at one time during the course of the trial 1 was
inelined to doubt the eredibility of the defendant’s evidence
upon matters in which he seemed to be at eonflict with Grandin,
but upon reflection and eareful consideration of the whole case,
I have come to the conclusion that the defendant’s story as to the
conditions upon which the guarantee was given hy him is more
reasonable and eredible than that told by Grandin, and I aceept
it rather than Grandin's evidence upon these points. There is,
besides, the language of the guarantee itself to corroborate the
defendant’s story, and 1 think this is the strongest possible evi-
dence as to what the bank agreed to do as the consideration for
the giving of the personal covenants of the guarantors. The
guarantee reads: **In consideration of the said bank extending
the time for payment of said money so borrowed and of giving
additional credit to said company, the undersigned do hereby
guarantee, ete.”” The bank prepared this document, put it for-
ward and rely upon it to establish liability against the defendant.

The consideration on the part of the bank to be performed
was wholly executory. The document is not under seal, and
it appears to me unquestionable that to entitle the bank to hold
the defendant liable upon his promise to indemnify, it must on
its part carry out what it agreed to do as the consideration for
such promise having been given. Without this performance or
an avowed willingness by the bank to perform, what considera-
tion is there to support the defendant’s promise ?

There is again the significant fact that although the total
liability at this time of the company was $23,000, yet the aggre-
gate amount in which the guarantors collectively are pledged
to the bank is $70,000, Why was there any necessity for extend-
ing the liability ereated by the guarantee beyond the amount of
the present indebtedness or liability of the company, if it was not
contemplated that the liability or indebtedness of the company
to the bank would in the future be inereased by further ad-
vances !

It must also be borne in mind that at the time the guarantee
was given the company was only indebted to the bank in the sum
of 3,000, on past due paper; none of the other notes which had
been discounted were then due, and the bank was not in a posi-
tion to demand security for them. The utmost it eould then do
was to insist on payment of the matured notes, amounting to
$3,000, and there is no evidence to shew that the company was
not in a position to pay these notes if payment was insisted upon,
The condition of its bank aceount would indicate that it actually
had sufficient funds in the bank’s hands to pay these notes.

Also, it must not be forgotten that none of the guarantors
except Richardson were in any way personally responsible to the
bank for the company’s then indebtedness. They were merely
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stockholders who had paid for their stock. and there was no
reason that I can see why as business men they should become
personally liable to the bank for the company’s debt except upon
consideration of some present or future benefit to the company;
in fact, just such a benefit as the guarantee expresses would
acerne—the extension of time and the advancing of additional
money.

Charles L. Chase says that Hedwall represented to the share-
holders at the meeting at the company’s premises, that the bank
required the guarantee in order to enable it to make the addi-
tional advances desired which had been previously asked for
to the extent of 50,000 in all. I eannot helieve that Hedwall
took upon himself, without authority from Grandin, to make this
statement. e admits that he was anthorized by Grandin to
promise the extension of time, but denies the promise as to
future advances, I believe he did make such promise and held
that out as a substantial inducement to the guarantors to give
the guarantee.

The bank’s eapital was inereased on the 22nd November,
1909, and Grandin admits that after that date the bank could
have made the additional advances which the defendant elaims
it agreed to make to this company. However, no further ad-
vanees were in faet made, but were refused by the bank. And
all it did in performance of its part of the consideration for the
giving of the guarantee was to renew onee the existing notes of
the company, which was done by the several notes represented
by exhibit 1. It is quite possible that had the additional ad-
vances been made, as 1 find the defendant believed they would he
made, and as the bank agreed to make them, the company's
finaneial condition might have been retrieved and the subsequent
disaster which overtook it averted.

The company was adjudicated bankrupt in April, 1910, and
this condition might have been brought about by the bank’s
failure to make the advances contemplated hy the guarantee,

There is one more eireumstance to which I desire to allude
before dealing with the law affecting the ease, and it is this:
Chase had agreed to sign the guarantee for the amount of his
own stock, some $1,300. On the way down to the hank Hedwall
pressed him to sign in respeet of his wife’s stock, $5,000, as well.
This Chase refused to do, and Hedwall then told him that he
had better not go into the bank if he was not prepared to sign for
his wife's stock. This fact was concealed from the defendant,
and he was allowed to sign under the bond fide belief that Chase
would sign also, and I think in this respect that he was deceived.
Had the truth been disclosed as to Chase’s refusal, there is no
doubt in my mind that he would have refused to sign the guar-
antee at all. The defendant raises this as a ground of defence,
and I think he has amply proved it.

1412 p.LR.

209

MAN.
K. B.
1913
Scaxor-
NAVIAN
AMERICAN

or
Mixxe-
APOLIS
LN
KxeeLasn,

Curran, J,




)

K. ¥
191

Scannr-
NAVIAN
AMERICAN
NATIONAL
BANK OF
MINNE-
APOLIS

v,
KNEELAND,

Curran, J.

DomiNioN Law Rerorts. (12 D.LR.

The gnarantee was a conditional one, and Brandt on Surety-
ship, vol. 1, 2nd ed., see. 450, lays it down :—

If a surety sign the obligation upon the condition that another shall
also sign it as surety before it shall be binding upon him, and this con-
dition is agreed to by the creditor, or is known to him when he takes the
obligation, the surety is not generally liable unless the condition is com-
plied with,

This appears to be the law in the United States and is un-
doubtedly the law here and in England. See De Colyar on Guar-
antees, 3rd ed., p. 221; Ward v. National Bank of New Zealand,
8 A.C. 755.

I think the failure of consideration also affords a good ground
of defence, and is proven. Nathan I. Chase, an expert, whose
evidence was taken under commission, says that the law of
Minnesota requires a consideration to support a promise con-
tained in a simple executory contract, such as the guarantee in
question.

Brandt on Suretyship, a standard text-hook of American law,
lays down the same proposition in see. 22 in these words :—

The contract of suretyship or guarantee, when not under seal, must, in
order to render it valid, be supported by a suflicient consideration,

And again in see. 26 :—

A guarantee of past or future advances made and to be made to a third
person is good for the whole, and the consideration sufficient; but there
must be an agreement on the part of the creditor to make the future ad-
vances or he must actually make them, or there will be no consideration
for the agreement to pay for the past advances and it will be void.

In note 71 to paragraph 22, the same author says:—

Want of consideration is not a defence to a bond under seal executed
and delivered, but failure of consideration is,

If the failure of consideration is a good defence to a bond
under seal, it would surely be a good defence to an executory
simple contraet.

I have held that there was an agreement on the part of the
bank for both extension of time and for future advances, the
latter eonditional only. The consideration was, therefore, suffi-
cient in the first instance to support the guarantors’ promise.
The bank has performed in part the first, but refused to perform
the second. 1 think this clearly disentitles it to hold the defen-
dant on his promise of indemnity. The promises are mutual and
breach by the bank of its part of the compact precludes it from
enforcing fulfilment against the defendant of his part. There

has been such a failure of consideration as constitutes, in my
opinion, a good defence to the action,

A further ground of defence is the giving of time to the
guarantor Hedwall to pay his share of the liability created hy

the guarantee without the knowledge or consent of the defendant,

hea
sec
rel)
fail



.LR.
rety-

shall
& con-
rs the
| com-

§ un-
inar-
land,

ound
vhose
w of

con-
ee in

1 law,

1st, in

third
there
re ad-
ration

ecuted

hond
utory

f the
3, the
suffi-
mise.
rform
lefen-
1 and
from
There
n my

o the
ad by
ndant,

12 D.LR.] ScanxpiNaviaNn AN, Bank v, KNEELAND,

and, furthermore, the bank, in addition to giving time to the
defendant Hedwall, made a new and substantive agreement with
him in respect to his suretyship whereby the relative position
of the co-sureties was prejudieally altered and affected, inasmuch
as, in addition to giving time to Hedwall, some two years as the
evidence discloses, the bank handed over to him notes of the
company and Richardson to the extent of $5,000, therehy enabl-
ing Hedwall, when the company went into insolveney, to prove
against its estate upon these notes, which in faet he did, and
received a dividend from the assignee.

The defendant also says that the bank, without his know-
ledge or consent, absolutely released Berge from his liability
under the guarantee, which was $10,000, for a present payment
to the bank of $3,000 only. It is admitted that the bank did
make a settlement with Berge as alleged, and gave him a release,

A good deal of argument was addressed to me upon the ques-
tion which law should govern the determination of this case, the
law of Minnesota or the law of Manitoba. 1 have earefully con-
sidered the numerons authorities eited to me by hoth parties, as
well as a number of other authorities, and I think there ean be
no question but that the law of Minnesota must be looked to as
determining all matters pertaining to the solemnities of the con-
tract, or as Lord Halshury expresses it ‘“‘the proper law of the
contract’’; but that the law relating to the remedies upon the
contract and the procedure to enforce such remedies is governed
by the law of the place in which the contract is sought to be en-
foreed, which here is the law of Manitoha,

The plaintiff attempts to justify the settlements made with
Hedwall and Berge under a statute of the State of Minnesota,
found in the Revised Laws of that State, 1905, seetion 4283,
which reads as follows :—

4283, Discharge of Joint Debtor. A creditor who has a debt, demand
or judgment against a co-partnership or several joint obligors, promisors
or debtors may discharge one or more of such co-partners, obligors, prom-
isors, or debtors without impairing his right to recover the residue of his
debt or demand against the others, or preventing the enforcement of the pro-
portionate share of any undischarged under such judgment. The discharge
shall have the effect of a payment by the party discharged of his equal
share of the debt, according to the number of debtors, aside from sureties:
Provided, that such discharge shall not affect the liability of sueh co-part-
ners, obligors, promisors, or debtors to e
creditor to recove

ch other. In an action by the
against those not ¢ rged, the complaint shall set
forth that the contract was made with the defendants and the party dis-
charged, and that such party has been discharged,

This section appears under that portion of the Revised Laws
headed ““Civil Aetions,”” c¢h. 77. The plaintiffs contend that this
section applies here, If this contention is correet, the defence
relying upon the release of Hedwall and Berge, I think, must
fail; if not, I must then consider the effect of our own statute,
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seetion 39, sub-sec. (r) of the King's Bench Aet as affecting the
defence upon these grounds.

I hold that the Minnesota statute is one affecting the remedy
and procedure only and in no way purports to fix or determine
what are the essentials of valid contract, and that it has no force
or effect in this provinee,

In Story’s Confliet of Laws, 8th ed., p. 290, T find this rule :—

Another rule naturally flowing from, or rather, illustrative of, that
already stated, respecting the validity of contracts, is that all the form-
alities, proofs and authentieativas of them which are required by the lex
loei are indispensable to their validity everywhere else,

Again, in Burge's Commentaries on (‘olonial and Foreign Law,
vol. 3, p. 758, 1 find this passage:—

Jurists treat as the solemnia of the contract whatever formality or
ceremony, either as to time, place or manner of making the contract, or as
to its form, as whether by parol or in writing, its attestation or authenti-
eation and which the law renders essential to the perfeetion and validity
of a contract, and requires to be observed as the condition on wh it
recogmizes the existence of the contract. They concur in holding thi @ the
validity or invalidity of the contract, so far as it depends on the forms and
solemnities, is governed by the law of the place in which the contract is
made,

The case of Lerour v, Brown, 12 C.B. 801, decides that where
the lex loei contractus and the lex fori differ as to the solemnities
of the contraet, the lex loci governs, but if to the procedure only,
the lex fori governs,

The ease of Green v. Lewis, 26 U.C.Q.B. 618, was cited hy
plaintiffs as a strong authority for their contention that the
lex loci governs this case. 1 have carefully read and considered
the judgment in this ecase, and think it rather an authority
against them for the pronosition that the Minnesota statute ap-
plies here, It was this: A contract for the sale of goods to the
plaintiff at a eertain price, payable in Toronto, was made by the
defendant at Chicago through his agent there, the goods to he
shipped by the Grand Trunk Railway from Toronto. The con-
tract was valid according to the laws of the State of Illinois, hut
not so in Cfanada by reason of the 17th seetion of the Statute of
Frauds not having been complied with, The question was which
law was to govern, the Canadian law or that of Illinois? The
Court held the plaintiff entitled to recover, and the reason is
obvious from the concluding paragraphs of the judgment, found
on page 627 :—

But we have seen no ease in which if the parties had bound themselves
by a contract lawful and obligatory in the place of making, its performance
in another country would be refused becanse certain solemnities required by
the law of the latter had not been observed in its original creation, If
the parties have once bound themselves lawfully for any univérsally lawful
purpose, such as here for the sale of goods at a fixed price, it appears to us
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that onr Courts must hold them bound here as they would be in the
place of contract,

Here the objection taken by the defendant, namely, that the con-
tract was void under the 17th section of the Statute of Frands
was manifestly one going to the solemnities of the contract and
not to the proeedure upon it, and the lex loci contractus, there-
fore, elearly decides the obligatory effeet, which, according to the
Ilinois law, was absolute against the defendant,

The case of Lerowr v. Brown, 12 (.13, 801, hefore referred to,
seems to me a very clear exposition of the guiding principles in
these cases.  There an action had heen bronght in England for
breach of an oral agreement made in Calais, France, hetween
plaintiff and defendant, by which the defendant, who resided in
England, contracted to employ the plaintiff, who was a British
subject residing at Calais, at a salary of £100 per annum to ren-
der certain serviees, the employment to commence at a future
date and to continue for one year certain.  According to the law
of France such an agreement was eapable of being enforced,
although not in writing. The defendant contended that when
it was sought to enforce this contract in England, it must he
dealt with according to English law, and being a contraet not
to be performed within a year, the 4th section of the Statute of
Frauds required it to be in writing. It was held that althongh
the contract was good in France it could not be enforeed in
England, because of the provisions of this section, which the
Court held applied not to the validity of the eontraet, hut only
to the procedure. A distinetion between the 4th section and the
17th section is elearly pointed out, and had the Conrt come to the
conclusion that the 4th seetion applied to the validity or solemni-
ties of the contract, as it was clearly of the opinion was the
applieation of the 17th section, the result would have heen dif-
ferent and the plaintiftt would have sueeeeded.

I refer also to the following eases, though further anthority
searcely seems necessary : Fergusson v, Fyffe, 8 CL. & Fin, 121;
Ex parte Melbourn, LLR. 6 Ch. 64, at p. 69, where it is laid down
as follows: **In the construction of a contract the question
whether there has been a contract made at all is to be governed
by the law where the contract was made, but the remedy is to he
according to the law here (England)™'; also Don v, Lippman, 5
CL & Fin. 1; De la Vega v. Vianna, 1 B. & Ad. 284, 1n this ease,
at p. 288, Lord Tenterdon said: *“ .\ person suing in this country
must take the law as he finds it, he cannot by virtue of any
regulation of his own eountry enjoy greater advantages than
other suitors here.”” In this case also, the following dictum of
Heath, J., in Mallin v, Duke de Filzjames, 1 Bos. & Pul. 138, at
p. 142, was approved and followed in construing a contract :—

We must be governed by the laws of the country in which they are made
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MAN.  for all contracts have a reference to such laws; but when we come to the
1l remedies it is another thing, they must be pursued by the means which ‘
K.D. the law points out where the party resides. The laws of the country where A
L‘E the contract was made can only have reference to the nature of the con- b
SCANDI- tract and not to the mode of enforeing it. b
A::;\r:‘nl :‘“ See also Cooper v, Waldegrave, 2 Beav, 282, '

NATIONAL I think then that the matters alleged in the 15th, 27th, 28th
Baxk or  and 29th paragraphs of the defendant’s statement of defence if

“A'i':;:l': proved, will constitute grounds of defence here, although not so
v in the State of Minnesota because of the statute referred to.

AND,

"} Kxe I must now eonsider the effect of our own King's Beneh Aet,
cuman, 3, section 39, sub-section (r), upon these defences in the light of

the facts admitted or proved.

This section, so far as I can find, has only been dirveetly under
consideration in our Court in one case, that of Blackwood v.
Percival, 14 Man, L.R. 216, When this case was decided this

seetion was in foree as sub-sec. 14 of see. 39 of 58 & 59 Viet. ch. { sl

6. It was there decided that a surety relying on the giving of

time by the ereditor to the prineipal debtor as a defence to an ol

action for the debt must now, under the sub-section, shew that

he has suffered pecuniary loss or damage as the reasonably

direct and natural result of the ereditor having given the exten-

sion of time. But that is not the situation in the case at bar.

It is not complained that the bank gave time to the principal

debtor of the company, but that it did, without defendant’s con-

sent or knowledge, release Hedwall and Berge, joint co-sureties

with the defendant, upon payment of amounts less than each of

them had jointly guaranteed with the defendant in derogation

of the defendant’s right of contribution and by which his rights

| of contribution were injured and affected.
i The faets as proven are that Hedwall was liable on the
guarantee for $5,000 and Berge for $10,000; that the bank on

; § June 29, 1910, made an agreement (exhibit 8) with Hedwall
‘ whereby they aceepted his promissory note for $5,000 in payment
| O of his obligation as guarantor for the company, and undertook
| o to renew it at half-yearly periods during two years on certain
conditions, at the same time surrendering to him the promissory
notes of the company and Richardson, No. 1957 for $2,000 and
| No. 2412 for $3,000; also that the bank made a settlement with
|8 Iserge on January 11, 1911 (exhibit 9), whereby in consideration
of payment of the sum of $3,000 in cash it released Berge from
all liability upon the guarantee, but without subrogating Berge
to any of the bank’s rights or claims upon the assets of the com-
" pany. The question is, does our Act apply to these two trans
actions? Are they a dealing with or altering the security by
the principal ereditor, as provided in that section?
1 have considerable doubt as to what security is meant by this
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y to the sub-section, whether the guarantee or the security for the MAN.
s which original debt given hy the prineipal debtor to the ereditor, and KB
y where which subsequently the surety has guaranteed.  Plaintiff’s coun- ";13
the con- sel contends that the seenrity referved to is that given by the —
surety, in other words, the guarantee in this ¢ The defend- :‘\A\:I\‘L
ant’s counsel, on the contrary, argues that the seenrity veferred  Aserioan
LB ‘-’“".h to was that given hy the prineipal debtor to the ereditor in the NaTioNan
ence if first instance, and I am inclined to agree with this construetion "\;l‘"::“
not so This enactment changed the existing law, and it will be well  avons
1 to. to inquire what the existing law was before this enactment took . ™
*h Aet, effect.  Formerly an ement by the ereditor to give time to l\xi;"f'“"
ight of the prineipal debtor without the surety’s consent discharged the — Curan, 1
surety. In Swire v. Redman, 1 Q.B.D. 536, at pp. 541 and 542,
“under this prineiple is thus laid down:—-
ood v, If the ereditor bound himself not to sue the principal debtor for how ; ;h
ed this ever short a time he does interfere with the surety’s theoretical right to ﬁ
jet, ¢h. sue in his own name during such period, it has been settled by decisions i
sing of that there is an equity to say that such an interference with the rights W
» to an of the surety . . . in the immense majority of eases not damaging i
him to the extent even of a shilling, must operate to deprive his ereditor
'w that of his right of recourse against the surety tho it may be for thousands
\OINIM,\' of pounds. But though this seems , . o stent neither with justice
' exten- nor common sense, it has been long so Illml\ established that it ean only
at bar. be altered by the Legislature,
ineipal Now, our legislature has made the law in this respeet con-
t's con-

sistent both with justice and common sense, to use the language
quoted above, by providing that the giving of time to the prin-
cipal debtor shall not, of itself, discharge the surety, but shall

sureties
each of

ogation constitute a defence for the surety only in so far as it shall be
3 rights shewn that the surety has thereby heen prejudiced.

Again, formerly an alteration of the original contract be-
on the tween the creditor and the principal debtor had the effect of
vank on absolutely releasing the surety: Holme v. Brunskill, 3 Q.B.D.
Tedwall | 495; Polak v. Everett, 1 Q.B.D. 669. And I think it was to
ayment | modify this law that the enactment in question was passed and
dertook not to change the law relating to dealings by the ereditor with
certain sureties whose rights infer se depended upon a different prineiple
missory from that governing their remedies against the principal debtor.
00 and It seems to me the whole object of this section was to do away
nt with

with the disastrous consequences to ereditors through sureties
being absolutely discharged because of agreements between the
creditor and the prineipal debtor, which, though altering the
original contraet between the prineipal debtor and the ereditor
or some collateral security given directly by the principal debtor
to the ereditor, in no way prejudiced the surety, and in cases
where it had that effeet, and in such cases only, to give the surety
a defence to the extent of his prejudice or injury, but not an
absolute release.

leration
re from
r Berge
he com-
p trans-
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by this
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I think the legislature in enacting this section intended only
to deal with matters between the prineipal debtor and the eredi-
tor and not with securities by way of bond or covenant of in-
demnity or guarantee given by third parties to the ereditor on
behalf of the prineipal debtor. And I think that the law still is
that a release by the ereditor of one or more joint and several
sureties, or giving time to such surety without the consent of
the co-sureties releases the others: Mercantile Bank v. Taylor,
[1893] A.C. 317; Ovriental Finance Corporation v, Overend,
L.R. 7 Ch. App. 142, where it is said:—

When the ereditor by his own act renders unavailable part of the
security to the benefit of which the surety was entitled the latter is held
to be discharged, not absolutely, but pro tanto: Taylor v. Bank of New
Nouth Wales, 11 A.C. 506, at p. 603; Pearl v. Deacon, 24 Beav, 186, affirmed
1 Deti, & J. 461,

Upon the best consideration, then, that T ean give the matter,
I think that our statute does not apply to the dealings with and
releases given to Hedwall and Berge, and that the defendant is
not bound to prove in any event that he has been prejudiced by
such releases before he can set up such releases as a good defence
to this action,

However, it is e¢lear that the bank, by surrendering to IMed-
wall notes of the company and Richardson to the amount of
$5,000, has put it out of its power to hand over to the defendant
these notes, to which he would be entitled on payment of the
guaranteed debt. It is true that the defendant got the henefit
of the settlement made with Hedwall, and that Hedwall has
paid all he was liable for under the guarantee: but, in my opin-
ion, he was not entitled to delivery over of these securities unless
he paid the whole debt. e could not, in view of his limited
liability under the guarantee, be ealled upon to contribute more
than the $5,000 which he paid the bank, but I think the defend-
ant has a right to complain of the bank’s action in surrendering
these securities to Hedwall, and that he is released on this ac-
count, at all events pro fanto,

With regard to the release of Berge, the defendant’s position
is much stronger. Berge was liable for $10,000, and the bank
released him for $3,000, without the defendant’s knowledge or
consent. I think this release operates to release the defendant
also in loto, See Mayhew v. Crickett, 2 Swans, 185 at p. 192,
where Lord Eldon said :—

When one surety has been discharged the co-surety is entitled to say
1

to the creditor asserting a claim against him, “You have disch

surety from whom 1 might have compelled contribution either in my own
name in equity or using your name at law.”

See  Mercantile Bank of Sydney v. Taylor, [1893]
A.C. 317; Ward v. National Bank of New Zealand, 8 A.C.
755, where it is laid down that when the ereditor re-
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leases one or two or more sureties who have contracted jointly
and severally the others arve discharged, the joint suretyship of
the others being part of the eonsideration of the contract of ench.

Upon the whole, I think the defendant has made out a good
defence to this action on a number of grounds, and that the
action must be dismissed.

There will be judgment dismissing the action with costs,

As this is a case of special importance and diffienlty, 1 remove
the statutory limit and allow full taxable costs, to include costs
of examinations for discovery and commission evidence,

Action dismissed.,
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Re MODERN HOUSE MANUFACTURING CO.
DOUGHERTY AND GOUDY'S CASE.

Ontario Supreme Court, Middlcton, J. February 25, 1913,

1. CORPORATIONS AND COMPANIES (§V F4—276) —Lianiniry or SuaRe-
HOLDER AS CONTRIBUTORY—CONTRACT TO PAY FOR SHARES IN PRO-
PERTY,

In a winding-up proceeding a person cannot be held as a contribmtory
in respect to shares allotted him in consideration of his agreement
to convey land to the company although he had failed to make the
conveyanee but notwithstanding had d as a shareholder, where
there was no subseription calli for ash payment for which the
land might be taken in substitution; the procedure for settling who
are to be contributories does not apply to such a case,

| Waterhouse v, Jamieson, LR, 2 Se. App. 29, and In ve Continental
and Shipping Butter Co,, [1875] W.N, 208, followed.)

Arpean by L. M. Dougherty and R. J. Goudy from an order
of the Master in Ordinary, upon a reference for the winding-
up of the company, placing the appellants’ names upon the list
of contributories in respect of 1,500 shares of the capital stock
of the company.

W. M. Douglas, K.C., for the appellants,
G. F. Shepley, K.C., for the liquidator.

February 25. Mipreron, J.:—The facts are set forth at
some length in the Master’s judgment. The appellants, whom,
for convenience, I shall eall the shareholders, agreed to sell cer-
tain property to the company for the price of $5,000 in cash
and 6,500 fully paid-up shaves, ““to he allotted and issued

. . upon the vesting in the company of the title’’ to the pro-
perty to be transferred.

The vendors failed to make title to the property, and after-
wards a new arrangement was entered i to, by which the shares
were at once allotted, and a bond was taken in the penal sum
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of $5,000, econditioned upon the making of title. The shares in
respeet of which it is sought to hold the appellants liable are
part of the 6,500 shares referred to.

The learned Master has taken the view that, inasmuch as the
shareholders have never transferred the property, and as they
have undoubtedly acted as shareholders of the company with
respect to the stock in question, and are now estopped from
denying that they are shareholders, they are liable to be placed
upon the list of contributories for the face value of the stock.
The appeal is based upon the ground that there was no contract
to pay for the stock in cash, but a contract to pay in kind; and
that the liability, if any, of the sharcholders for the breach of
this contract is in damages; and that, no matter how great the
default, the shareholders are not liable to be placed upon the
list of contributories.

After much consideration, I have come to the conclusion
that the Master’s judgment cannot be upheld. The question in
this case, it seems to me, depends upon the contract. To borrow
the language of Meredith, C.J,, in Re Wiarton Beet Sugar Co.,
Jarvis’s Case (1905), 5 O.W.R. 542, did it constitute the ap-
pellants shareholders in prasenti with a collateral agreement as
to the mode in which they were to be permitted to pay for the
shares for which they had subseribed ?

If the promises on the part of the contracting parties are in-
dependent, and the shareholders agree to take and pay for the
stock, and the company agrees to buy the property offered at
an equivalent sum to be set off, then each contracting party must
perform his part of the agreement ; but, if there is only, as here,
the one contraet, by which the shareholders agree to transfer
the property, in consideration of the issue of a certain amount
of paid-up stock, then, on the breach by either party of its obli-
gation, the defaulter is liable to the other in damages. In such
case, where the sharcholder has contracted to pay ‘‘in meal or
malt’’ and not in money, if he makes default he is liable in
damages for the value of the ‘“meal or malt’’ that he contracted
to deliver; but he cannot be made liable upon a contract which he
never made—a contract to pay in cash.

In Waterhouse v. Jamieson (1870), L.R. 2 Se. App. 29, this
prineiple is stated thus: ‘“The liability of a shareholder is to be
measured by his contraet, The Court cannot expand
the contract; nor will it fix upon a party any engagement larger
or other than that into which he has entered.”’

This principle appears to me not only sound but fair. The
shareholders agreed to take stock only on the terms set out in
the document, in satisfaction of the price of certain property
to be conveyed. The property may have been worth much or
little; the only obligation assumed was to convey it; and dam-
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ages based upon its value is the only liability for the breach.
This may be as much as the nominal value of the stock; more
probably it is much less, and approximates more nearly to the
real value of the stock, which seems to have been much less than
ar.
This liability cannot be asserted in these proceedings; and
this decision is confined to the one question, the shareholders’
liability as contributories,

At one time I thought the situation might be different, be-
cause the original agreement contemplated the transfer of the
property before the issue of the stock The change made later
on, by which the stock was issued first, seems, on consideration,
immaterial; and the rights of the parties upon the agreement
as varied are as indicated.

This result is in accord with what is said by Sir George
Jessel in In re Continental and Shipping Bulter Co., [1875]
W.N. 208 (not reported elsewhere). There he states that Hart-
ley’s Case (1875), L.R. 10 Ch. 157, and In re Western of Canada
0il Lands and Works Co., Carling, Hespeler, and Walsh's Cases
(1875), 1 Ch. D. 115, shew that the failure of the consideration
for which stock was issned as paid-up ‘‘was no ground for treat-
ing the shares as not being paid-up;’’ and he refused to place the
sharcholders on the list of contributories.

While 1 allow the appeal, there is, I think, ample ground for
refusing to give the shareholders costs. The liquidator was
justified in his attempt to place the shareholders upon the list,
and should be allowed his costs out of the estate.

Appeal allowed.

[An appeal from the foregoing judgment to the Appellate Division was,
on the 2nd July, 1913, dismissed by reason of an equal division of opinion
among the four Judges who heard it.)

FLLIS v. ELLIS,
Ontario Supreme Conrt, Boyd, €', June 18, 1913,

1. Huspaxp axo WiFe (§ 11 E—S1) —SepARATE ESTATE—TRUST OF CORPUS
IN HUSKEAND'S POSSESSION.

The husband claiming that there has heen a gift from his wife to
himself of any of the corpus of the wife's separate estate must make
out the gift by clear and conclusive evidence or he will be held to
be still a trustee for his wife of any of such corpus of which he has
obtained possession.

2, HUspaxD AND WIFE (§ /1 D—72) —SEPARATE ESTATE—INCOME EXPENDED
FOR JOINT BENEFIT- HUSBAND'S LIABILITY.

Where income of the wife's separate estate came to the hands of the
lmsband and was expended for their joint purposes and advantages,
the onus is upon the wife to shew by conclusive evidence that such
income was dealt with by way of loan or under circumstances requir-
ing him to repay.
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Acmion by wife against husband for the recovery of goods
alleged to be detained by the husband and for an account of
moneys of the wife received by the husband, and for other relief.

J. Rowe, for the plaintiff,

N. G. McKay, K.C,, for the defendant,

Boyp, (.:—In the conflict of evidence which has arisen in
the case between the parties themselves, 1 feel constrained to
aceept the recolleetion of the wife as more aceurate than that of
the husband. On various points of disagreement, she is so far
corroborated by independent testimony that my best conelusion
is to hold in the main that her version of affairs is correct.

Besides, as to the chief claim, the documentary evidence
shewing the ownership of the money is in her favour. That she
received considerable sums from her father’s estate in Seotland
after her marriage is not disputed : the contention is, how much?
In the absence of other evidence to countervail, it must be taken
that the face of the bank receipts shewing sums payable to her,
expresses the fact that she was the depositor and owner of the
moneys. I find on the faets that the husband handled these
moneys, on her endorsement of the receipts, as her agent, and
could not, against her will, apply any portion to his own use.
She gave no consent to any such user as to the corpus or capital,
but signed in order that the money might be more profitably in-
vested.

From the marriage in 1888 till the 13th October, 1910, the
parties lived together as man and wife and had children. On
the 2nd November, 1910, an action for alimony was begun; and
by the endorsement of the writ of summons the plaintiff also
claimed *‘an account and payment of moneys received by the
defendant on the sale of the plaintiff’s lands and interest
thereon.””  On the 8th December, 1910, a consent judgment was
obtained by which an allowance of $400 a year was to be paid by
the defendant to the plaintiff on account of alimony. In addi-
tion to this, an agreement of separation was entered into be
tween the parties on the 21st November, 1910, reciting the con
sent to allow alimony (afterwards put into the form of judg
ment), and agreeing that, when the land of the husband (being
part of lot 15 in a lot in the village of Norwich) was sold, he
would pay the wife one-third of the proceeds, and, upon such
payment, she was to release her dower,

The account asked by the endorsement of the writ was in
respect of house and land standing in the wife’s name, which
had been sold by the husband, and the proceeds of sale paid to
the wife, except about $500, which he retained for repairs and
improvements, mad out of his money, on the property and
house. The husband says that it was agreed that this should be
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dedueted. The daughter says that the mother was apparently
persuaded by the husband to let him keep this $500 when the
house was sold in 1910,

I judge that this claim should not be entertained as things
stand. The alimony suit, with its special elaim for an account
as to the sale of this hounse of the wife, was settled by the eon-
cession of alimony at the rate of $400 a year and a further con-
cession of one third out and out of the proceeds to be derived
from the sale of the hushand’s house when it was sold (which
stands good for all the future); and that house is said to be
worth at least $4,000, This term of the agreement was bheyond
her legal elaim for dower: and, while technieally it may be said
that the matter is not res judicata, yet it must be considered
that the elaims and rights of both parties in respect to both
houses were present in their minds when the quantum of ali-
mony was settled. To put it strietly, it does not seem to be
equitable now to disturb that settlement of 1910, unless the
judgment for alimony is set aside, and the question of how
much is to be paid is left open for inquiry and settlement, hav-
ing regard to the altered condition of the defendant’s estate,

I do mot propose to have the amount of alimony recon-
sidered; and, for this reason, do not interfere in regard to this
claim for $500,

But, on the other part of the case, as to the separate moneys
of the wife, I think no obstacle arises based on the former action
and the additional deed of separation.

That outstanding right of the wife to these moneys of her
own taken by the husband was not alluded to or considered;
though it must have been known to both parties. The delay of
the wife is not explained, but such a delay does not bar her right
if a trust existed in regard to this money. Such a trust, I hold,
did exist as to all the moneys received from Scotland which ap-
pear in the deposit receipts—but not necessarily so as to the
income or interest derivable from the prineipal sums. On the
15th May, 1896, the wife consented to $650 being drawn out of
the capital for investment by the husband. And again on the
6th October, 1896, a further sum of $500 for a like purpose.
Finally on the 12th January, 1897, she endorsed to her husband
the whole of the two amounts then on deposit in her name: one
receipt for $1,721 and one for $589. The husband claims these
two sums as a gift out and out from the wife. I cannot, having
regard to all the surroundings, accept this conclusion. The
parties were not on equal terms: she had already discovered his
unfaithfulness to her, and was greatly disturbed and nervously
unstrung. The matter was kept quiet, but her condition was
such that the physician advised a rest and a journey to the old
country : but to that her husband would assent only on condition
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that she turned over all this money to him, as he said he might
have oceasion to use it or some of it during her absence. In her
weak and disordered condition on the eve of her departure, it
needed mueh less than coercion to induce her to endorse the re-
ceipts and give them to her husband. He cannot be allowed to
take advantage of such a surrender. His position as husband
was to protect her even from herself; and, taking the receipts
as he did and as she gave them, he did not cease to be her trustee
for those sums, i.e., $1,721 and $589. He is also to be charged
with the two other prineipal sums withdrawn for a special pur-
pose which he does not seem to have fulfilled, but rather to have
pocketed or otherwise expended the money (i.e., $650 and $500.)

The interest or income from the capital sums stands on a
different footing, which should exempt him from liability as a
matter of fairness between man and wife living together in
family and household relations. The presumption is in such
cases that the income of the wife's separate property is expended
for the joint bhenefit of hushand and wife and their household.
That is supported by many circumstances which need not be
detailed ; exeept to say that she returned to her home from the
journey in December, 1897; and, though he claimed the money
as his own, they lived together supported by the husband till
she left the house in 1910, Even in the absence of these de-
tails, 1 would not (having regard to the whole course of litiga-
tion and the manner of life of the now disputants) charge the
hushand with interest and rests as claimed. Did 1 feel obliged
to do so, 1 should certainly vaecate the alimony judgment and
let an amount be fixed afresh, in view of the changed finanecial
condition of the defendant. But, in charging only the amounts
actually received by him as indicated, I do not feel pressed to
disturb the consent judgment.

The distinetion as between the receipt of the corpus and the
interest or income by the husband of the wife's separate estate,
when they were living together for .aany years, is well defined.
If the husband claims that there has been a gift of the corpus,
that must be made out clearly and conclusively or he will be
held to be a trustee for her, As to the income however, the bur-
den of proof is the other way. She must establish with like
clearness and conclusiveness that this yearly inerement ex-
pended for their joint purposes and advantages was dealt with
by her husband by way of loan, and for which he was to be held
to account: Rice v. Rice, 31 O.R. 59, affirmed Rice v. Rice, 27
A.R. (Ont.) 121, The counsel for the wife stated in open Court
that he only desired to charge against the husband that which
was fair and just; and I think that my present ruling should
satisfy him in this respeet,

I find that the money of the wife was expended in the pur-
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| might chase of the piano in the pleadings mentioned—and that the
In her sum paid was $325. This is to be allowed to the hushand as a
ture, it proper payment, and the piano is declared to be the property of
the re- the plaintiff and to be forthwith delivered to her,
wed 10 The other chattels claimed were to be ascertained and their
usband identity determined by the intervention of the daughter, who
eceipts was nccnptt:d by both sides as a sunitable referce to adjust the
trustee adverse claims, and her decision 1 do not propose to disturb.
harged The nrticlof lll?llltl be handed over to the plaintiff according to
al pur- the det.ermmn!lon of the daughter, and they need not be men-
to have tioned in the judgment.
$300.) I would fix the amount of liability thus:—
sona Deposit receipts endorsed over to the defendant at the time
iy as a the plaintiff left for England. ....................... $1,721
her in He had also drawn out before ................covuenen 087
n such 00 e 3000 MRy, 100 o 5 w0 s cunaicennng v visensre 650
pended And on the 6th October, 1896 ...........covviivennns 500
sehold.
20t be $3.458
om the Less paid to her at sale of house .................0v0 1,170
money peacliiet
md till $2,288
ese de- As to the piano, it cost and he paid $325; he got $225 of this
" litiga- from the wife when in England, and also drew out on the 12th
rge the January, 1897, $100 from her money, which will square this ae-
obliged count and leave the piano as paid for out of her money, and to
nt and be handed over to her.
nancial Judgment should be for delivery of the piano and the other
mounts chattels as designated by the daughter, and the payment of
ssed to $2,288, with interest to run from the date of separation in
October, 1910,
nd the The defendant shiould pay the costs.
1:;:;‘:]' Judgment accordingly.
corpus,
will be
he ‘“,":‘ ONTARIO ASPHALT BLOCK CO. v. MONTREUIL, o
;:tll'x‘- Ontario Supreme Court. Trial before Lennox, J. June 19, 1913, -q—(‘
1t with 1. Texoen § I—2) —Serriciexey—TIME OF MAKING, 1913
be held Payment on the day after the expiration of a tenancy is a sufficient -_—
2 o compliance with an option contained in a lease giving the tenant the  Jupe 10,
tice, =i privilege of purchasing demised premises by making payment at the
1 Court end of his term.
t which 2. VENDOR AND PURCHASER (§ T D—20) —CONTRACT FOR SALE OF LAND —
should DEFICIENCY IN QUANTITY—ABATEMENT OF PRICE.
Where a person contracts to sell more land than that to which he
is able to make a good title, the vendee is entitled to what the ven-
he pur- dor actually has, with an abatement of the price in respect of that

which cannot be conveyed.




(e

224

ONT.

I 8.
1013

ONTARIO
AsPHALT
Brock
Co.

v

MONTREUIL.

Statement

Lennox, J.

DoyiNioN Law Rerorts, (12 D.LR.

3. Damaces (§ 111 A 3—62) —BREACH OF CONTRACT TO CONVEY LAND —
FAILURE OF VENDOR'S TITLE — PERMITIING VENDEE T0 MAKE IM-
PROVEMENTS,

Substantial damages, where specific performance is impossible, will
be awarded for the breach of an agreement to convey land to a tenant
at the expiration of his lease where the tenant, in good faith and
without knowledge of a defect in his landlord’s title, of which the
latter became aware during the term of the lease, made large ex-
penditures of money to the knowledge of the landlord in improving
the property in reliance on his option to purchase,

Action for specific performance of an agreement for the sale
by the defendant to the plaintiffs of land and laud covered by
water, and for damages.

D. L. MeCarthy, K.C', and J. H. Rodd, for the plaintiffs.
M. K. Cowan, K.C., for the defendant.

LexNox, J.:—The contract arises ont of an option contained
in a lease of the lands in question from the defendant to the
plaintiffs for ten years from the 2nd February, 1903, as follows:
“It is agreed between the parties hereto that the lessee, its sue-
cessors and assigns, shall have the right to purchase the demised
premises, at the end of the demised term of ten years, for the cash
sum of $22,000, provided it shall have given six months’ previous
notice in writing of its intention so to do.”

In striet compliance with the terms of this option, the plain-
tiffs, on the 5th January, 1912, gave notice to the defendant of
their intention to exercise the option and to purchase the de-
mised lands; and the right of the plaintiffs to exercise this
option and to have these lands conveyed to them was never dis-
puted until or after the expiration of the term.

On Saturday the 1st February, 1913, and again on the fol-
lowing Monday, the 3rd February, the plaintiffs tendered to the
defendant the $22,000 and a deed of the lands in question for
execution.  On both occasions the defendant refused to accept
the money or to convey. The form of the conveyance has not
been objected to.

The defendant sets up in his statement of defence that the
lease was obtained by fraudulent representations as to the nature
of the business to be carried on. There was no attempt made
to prove this. The defendant also set up that the lease provided
against the earrying on of any business that might be deemed a
nuisance,

The defendant collected his rent for the whole term of ten
yvears without complaint, and there is no evidence to shew or
suggest that the plaintiffs ever carried on any business other
than that for which the premises were expressly demised.

It is also set up by the defendant that the lease became for-
feited by non-payment of taxes for a year and non-payment of
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rent for three months. There was no evidence i proof of this
plea.

The answers set up at the trial were:—

(a) That the tender on Saturday the 1st February was in-
effective, because there was a quarter’s rent then in arrear, and,
this rent having been paid later on in the same day, that the
tender made on Monday the 3rd February was too late.

(b) That the defendant thought he had the fee, but finds
that he has only a life estate in the portion of the lands in ques-
tion which belonged to his father, that is, in the high land, and
that, as to the land covered by water, although he holds this
by patent from the Crown in fee, the Crown should only have
granted to him a life estate therein.

(e) That the plaintiffs, if they are entitled to anything, are
entitled to damages only; and, the breach of contract arising
through a boni fide mistake of title, these damages are confined
to solieitor’s charges and the like.

I am of opinion that the tender made on Monday was clearly
in sufficient time, The right to purchase is to arise ‘‘at the end
of the demised term of ten years;’’ that is, at the end of Satur-
day the 1st February. On the strietest interpretation, the plain-
tiffs would have the whole of the following day within which to
act; and, this being a dies non, they would have Monday, the
day on which the second ‘ender was made.

But, in my view, they were not confined to Monday. The one
thing that they had to be eareful about was to give the full six
months’ notice. Without this, no contract to purchase or sell
would arise. This notice being given, and there being no condi-
tion making time of the essence of the contract, a contract of
sule binding upon both parties, and to be completed within a rea-
sonable time, arose.

If the matter ended here, the plaintiffs would be entitled to
judgment for specific performance.

If a plaintiff has contracted for the purchase of more land
than the defendant is able to make a good title to, the purchaser
is entitled to that which the vendor has, vith an abatement of
the price in respect of that which eannot be conveyed; and with
the addition of nominal or substantial actual damages, dependent
upon the particular circumstances of the case.

I cannot entertain the defendant’s objection to his own title
to the water lot.

The plaintiffs in this case are entitled to a conveyance from
the defendant in fee simple of such part of the land in question
in this action as was granted by the Crown to the defendant hy
patent thereof dated the 7th October, 1874, and, as regards the
residue of the lands agreed to be conveyed, to a conveyance of
the defendant’s life interest therein, with an abatement of the
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purchase-money in the proportion in which a fee simple exceeded
this life interest in value, at the end of the ten years’ term.

There will be the ordinary judgment for specific perform-
ance to this extent, with a_reference to the Master at Sandwich
to take an account upon that basis, to inquire as to damages as
hereinafter provided for, and to settle the conveyance in case
the parties cannot agree.

It is my duty to determine the character of the damages
which the plaintiffs should recover. When the lease was ex-
ecuted, the plaintiffs’ obligation to pay rent and taxes and to
build a wharf, purchased, not only the right of occnpation for
ten years, but the option and its incident as well, namely, the
right to the land in fee upon notice and payment of an additional
consideration of $22,000. The defendant did not know of the
limitations of his title when he made the lease; and there are
decisions limiting the damages to actual outlay in favour of a
vendor acting boni fide and without negligence in such a case.

But the defendant did know of the defect in his title in
1908, For ten years the plaintiffs have been bhoni fide expend-
ing money in improving this property, and in establishing and
extending their business there, to the knowledge of the defen-
dant. The defendant, with full knowledge of his position, and
as well after as before the receipt of the plaintiffs’ letters of the
2nd October and 24th December, 1908, and the notice of exer-
cising the option served on the 5th January, 1912, by his deliber-
ate and continued silence, invited and encouraged the plaintiffs
to continue their improvements and expenditures and to believe,
and they evidently did believe, that the defendant would be able
to and would in fact earry out his contract.

This does not seem to me to be the case of a boni fide excus-
able mistake, in which all the 'oss is to be thrown upon the pur-
chaser by an award of nominal damages or of solicitor’s ex-
penses only. But I am inclined to believe—although I have no
actual evidence of it—that by a little exertion the defendant can
obtain the title and ecarry out his bargain. This is what he
should do if possible; and this, I believe, he can do with less ex-
pense to himself, if my judgment as to his liability is correet,
than will be involved in a protracted reference and assessment
of damages.

I direet that all proceedings be stayed for one month to en-
able the defendant to get in the title and convey the property to
the plaintiffs, if the defendant determines to do so, and gives
notice of his intention within fifteen days from the 19th June
instant; and in this event there will be judgment against the
defendant for specifiec performance of the contract according to
its terms; the plaintiff paying interest on the $22,000 as being
about equal to the rental, with costs, and a reference to the
Master to compute the interest and settle the eonveyance.

Ont
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If this suggestion is not or cannot be acted upon hy the de-
fendant, then in the reference hereinbelore directed to ascer-
tain and fix the abatement in price, will be ineluded a direction
to the Master to ascertain and report what amount the plaintifis
ace entitled to as damages in addition to abatement in price, for
breach of contract, ealeulated on the basis of the plaintiffs’ loss,
The plaintiffs are entitled to costs down to and ineluding the
trial. Costs of the reference and further directions reserved.

Judgment accordingly.

PEARSON v. ADAMS.
(Decision No. 3.)

Ontario Supreme Court (Appellate Division), Garrow, Maclaren, Mevedith,
Magee, and Hodgins, JJ. A, February 10, 1913,

1. Buioisgs (§ 11—18) —RESTRICTIONS — DWELLING-HOUSE —— APART-
MENT HOUSE AS,

A covenant that certain land shall be used only for a detached dwell
ing house is not broken by the erection of an isolited apartment house
on the land,

[ Pearson v, Adams, T D.LR. 139, 27 O.L.R. 87, reversed; Pearson
v. Adams, 3 D.L.R. 386, restored.]

AprpEAL by the defendant from the judgment of a Divisional
Court, Pearson v. Adams (No. 2), 7 D.L.R. 139, 27 O.L.R. 87,
reversing the judgment of Middleton, J.

J. M. Godfrey, for the appellant, relied upon the arguments
advanced and the cases cited in the argument before the Divi-
sional Court, 27 O.L.R. at p. 89 and referred to the following
additional authorities: Stroud’s Judicial Diectionary, 2nd ed.,
vol. 1, p. 589; Kimber v. Admans, [1900] 1 Ch. 412, 415;
Rogers v. Hosegood, [1900] 2 Ch. 388, 409. The case is gov-
erned by Re Robertson and Defoe (1911), 25 O.L.R. 286, where
the authorities are conmsidered by Meredith, C.J. Reference
was also made to Formby v. Barker, [1903] 2 Ch. 539, 554.

J. H. Cooke, for the respondent in addition to the author-
ities cited in his argument before the Divisional Court, 27
O.L.R. at pp. 88, 89, referred to Tulk v. Moxhay (1848), 2 Ph.
T74; Yorkshire Insurance Co. v. Clayton (1881), 8 Q.B.D. 421;
Gray on Perpetuities, p. 254.

Godfrey, in reply.

February 10, 1913. Mgerepita, J.A.:—If we have regard
only to the interpretation of the words of the ‘‘condition’ in
question, this case presents no great difficulty; but, if we un-
consciously let our minds be carried away by that which we
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may feel ought to have been provided against in the ‘‘con-
dition,”” our chances of going astray, too many under any cir-
cumstances, are very greatly increased.

The provisions of the deed in question are, that the grant
contained in the deed shall be subject to the ‘‘further condi-
tion that the said land shall be used only as a site for two iso-
lated dwelling-houses . . .”” So that the single and simple
question, on the subject of the interpretation of the deed, is,
whether the plaintiff has proved that the building in question is
not a dwelling-house, or, if a dwelling-house, is not an isolated
one: the restrietion must, like an exception out of the grant, be
well proved, by those asserting that it has been violated.

That it is a dwelling-house no one can reasonably deny; its
one purpose is a settled dwelling-place for human beings; it is
to be a house to be used solely as such a dwelling-place. And
that it will be isolated, is obvious.

It cannot be the less a dwelling-house merely because more
than one person, or more than one family, is to dwell in it; the
character is the same, and the quantity of that character is
greater only.

Structurally, it is unquestionably one isolated building, and
that building is unquestionably a house; the number of per
sons living in it cannot, nor can the manner in which they live
in it, change these obvious facts. If it were the intention of the
parties that they should be more restricted, it should have
been so provided; it is as easy to say a dwelling-house for one
family only, as to say merely a dwelling-house, which no one
can but know has a much wider meaning.

To call one isolated house, within four walls, under one
roof, and with outer doors for one house only, several houses,
merely because several persons may occupy different parts of
that one isolated house, would, I cannot but think, amuse rather
than convinece the minds of ordinary people.

Does the word ‘““apartment,”” or ‘‘apartments,’”’ in the
language of this Province in general, or of Toronto in particu-
lar, ever mean a house? Would one person in ten thousand,
seeing such a house as that in question, and being asked whether
it was one or several houses, say anything but that it was one
only, and say it with a strong impression that the questioner
was either blind or silly? A compact, but very tall, build-
ing, in a prominent place in Toronto, has or is to have tens, if
not hundreds, of separate office rooms and suites of rooms more
separate, and in a measure publicly separate, than any dwell-
ing-apartments, Would any one of the tens of thousands of
persons who pass that building ever describe it as not one house
but tens or hundreds of houses? And how do local notions
agree with those of the lexicographers? Taking the first
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e ‘‘con- dictionary at hand, and a very good one too, I find the definition ONT.
any cir- of the word ‘‘apartment’’ to be a room in a house, and the word s.C.
‘“‘apartments,’’ a set of rooms; whilst the next nearest, that mine 1013
1e grant of legal information nick-named “‘Cye.,”’ gives this very much ——
r condi- in point definition of the word ‘‘apartment’—"‘One or more ""“"’,“"""
two is0- rooms in a house, occupied by one or more persons, distinet from  Apaws.
1 simple other occupants of the same house.” T TA.
d“‘fiv 18, It is not an unknown thing for different members of one )
estion 18 family residing in one house to occupy different parts of it as
isolated exclusively as the house in question is to be oceupied separately ;
grant, be indeed, and not so very infrequently too, in farm-houses in this
d. ) Provinee the same thing occurs, sometimes being provided for
leny; its in the last will of the owner; but no one would ever dream of
gs; it 1s calling the farm-house more than one house, even though the
re.  And carpenter were called in and had done such work as had made :
the exclusion effectually exelusive, )
i, IOE0 It is very likely that, when the deed in question was made, 1
o it; the apartment houses, such as are very common in these days, were |
racter 18 unknown to the parties to it: that which was known to every |
g one was the double house—semi-detached—and terraces and J
ing, and rows and blocks of houses, things which were generally con- i
of per sidered more or less objectionable to exclusive building schemes, |
they Tive and which, in each case, and in every sense, was more than one i
m of the house, the one severable from the other, even to demolition, leav- i
d have ing the other substantially intact. 4
for 0"": For some special purpose, under some special enactments. il
L0 such as those affecting the franchise, part of a house is to be t
" deemed a house, but that is quite contrary to the popular mean- ¥
id;r m.“ ing of the words: see Thompson v. Ward (1871), L.R. 6 C.P. i
0;’" S; 327, at p. 341; which popular meaning must prevail in such a !
LSS 9 case as this. i
se rather I 3 4 . “ ! ‘
am, therefore, clearly of opinion that, assuming the ‘“‘con- e |
_— dition"” to be binding, as creating an equitable easement, or other- |
n the wise, there would be no breach of it in the erection of the build- ’
particu- ing in question: and so it is unnecessary to say anything upon
housand, |8 the other points dealt with by Riddell, J., further than that
“:""'(I)’;;: | silence is not to be taken as assent.
u::t?un-‘\; But I must add that this ia.. most likely, nnf.\lh.or case of
1 build- wus.tod energy, as, in all probabilty, the' now existing .by-ln.w
l'mm_ it against the placing of apartment h'nuses in certain lom!nin-s in
ms more ;I.‘ommo prevents the erection of this house at the place in ques-
ion,
:;:l‘: Ll( ) I would .allow the appeal and restore the judgment dismiss-
ne house ing the action,
. notions

the first Garrow, J.A.:—I agree. . Garrow, J.A.
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Hovains, J.A.:—In construing the covenant or condition
in question, found in a grant of the land, the rule is thus laid
down in Neill v. Duke of Devonshire (1882), 8 App. Cas. 135,
at p. 149: ‘Tt is well settled that the words of a deed, executed
for valuable consideration, ought to be construed, as far as
they properly may, in favour of the grantee.”’

The words are: ‘‘to be used as a site for a detached brick
or stone dwelling-house, to cost at least $2,000, to be of fair
architectural appearance, and to be built at the same distance
from the street line as the houses on the adjoining lots.”’

There is no evidence, as there might have been (see the limi-
tations thereof per Tindal, C.J., in Shore v. Wilson (1842), 9
Cl & F. 355, at p. 565), that these words, when used in 1888,
had any different sense from the strict, plain, common mean-
ing of the words themselves.

The onus is, therefore, upon the respondent to shew that this
property is not being used for the site of a detached dwell-
ing-house; for the rest of the condition is not in question.

I prefer to follow the views expressed in Re Robertson and
Defoe, 25 O.L.R. 286, and by my brother Britton in this case,
in the absence of any evidence entitling me to construe these
words as preventing the erection of the building in question.
It seems to conform literally to the words of the condition,
and its user as an apartment house i§ mot provided against.
See Wright v. Berry (1903), 19 Times L.R. 259.

I do not, therefore, pursue the interesting question as to
the respondent’s right to maintain this action, and express no
opinion upon that question as dealt with by the Divisional
Court.

The appeal should be allowed, and the action dismissed.

MacragreN, J.A. (dissenting) :—The question to be decided
in this appeal is, whether an apartment house of six suites is
““a detached dwelling-house’’ within the meaning of a coven-
ant or condition in a deed of the 18th April, 1888, of a lot on
Maynard Place, in the city of Toronto, that it was “‘to be
used only as a site for a detached brick or stone dwelling-
house.””

This covenant should be construed as laid down by the
Court of Appeal in Rogers v. Hosegood, [1900] 2 Ch. 388, at
p. 409, “‘in an ordinary or popular and not in a legal nnd
technical sense.”” Construed in this way, I can hardly imagine
such a building as that now in question being described, in
Toronto at least, either in 1888 or at the present time, as “‘a
detached dwelling-house.”” It would more properly be des-
cribed as ““‘a house of six attached dwelling.”” If pointed ont
to a stranger, or described to him as a dwelling-house, he
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12 D.LR.| PEARSON v, ADAMS,
might, if at all inquisitive, ask ‘“Whose?”” And, no doubt,
he would be very much surprised if, in reply to such a question,
a string of names—{from six, as in this case, even up to twenty
or more—should be given as an answer. Or can any one imagine
that, if a street or section of the city were composed entirely
or chiefly of such buildings, any one would dream of deserib-
ing it as a street or section of ‘‘detached dwelling-houses.”’

One ought not to lose sight of what was manifestly in the
minds of both grantor and grantee as to what was intended
by the words used in the deed, namely, to seeure a high-class
residential street or neighbourhood by restricting the buildings
to one residence of a certain minimum value, built back a
certain distance from the street-line. The prejudice against
these apartment houses, as tending to lower the quality and
desirability of a street or neighbourhood for private residences
of a high-class, may be an unreasonable one; with that we have
nothing to do. The fact that it exists, and that it would appear
to be one of the things against which the parties to the deed in
question sought to guard, so far as we can gather their intention
from the language they have used, helps to lead me to the con-
clusion which I have indieated.

If we turn from the popular use of the words in this country
to a consideration of the technical meanings which have been
given in the foreign cases which have been ecited to us, I do not
think we find much assistance. Even here, I am of opinion that
the preponderance of authority is in favour of the judgment
of the Divisional Court. The meanings are always more or less
controlled by the context, by the objects had in view, such as
taxation and the like, and by the surrounding ecircumstances.

For instance, in the case of Campbell v. Bainbridge, [1911]
2 Seots L.T.R. 373, which Britton, J., the dissenting Judge in
the Divisional Court, cites as being expressly in point, the prohi-
bition was as to the erection of ‘‘houses or buildings of any
kind other than villas or dwelling-houses’’ (in the plural) ; and
the use of such words as ‘‘disponer and disponee’’ and ‘‘tene-
ments of flatted dwelling-houses’’ are illustrations of the differ-
ence of langunage between Scotland and Canada.

In the case of Kimber v. Admans, [1900] 1 Ch. 412, strongly
relied upon by the appellant, the word ‘‘house’’ was used with-
out any qualifying word or anything in the context to cut it
down, which led Vaughan Williams, L.J., to come to the con-
clusion that it referred solely to the brick and mortar erection,
and not to the user of the house.

The case of Rogers v. Hosegood, [1900] 2 Ch. 388, is more
in point. The proposed building in that case was substantially
the same as in this case, and Farwell, J., says (p. 393): ‘“In
my opinion, a flat such as is proposed is not one messuage, or
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dwelling-house, but several. 1 cannot see any substantial differ-
ence for the purposes of a covenant of this nature between a
terrace of adjoining residences, separated from one another
vertically, and a pile of residences, separated from one another
horizontally.”” His judgment was affirmed by the Court of
Appeal.

With great respeet, I am unable to agree with either the
reasoning or the conclusion in the case of Re Rob(~'on and
Defoe, 25 O.L.R. 286,

On the foregoing points and with respect to the righ. of the
plaintiff to maintain the present action, I agree with the judg-
ment of Riddell, J., in the Divisional Court.

The above conclusion has been arrived at after making due
allowance for the presumption in favour of the defendant of
dealing with the property he has acquired. The prohibition is
80 strong in this case that, in my opinion, it clearly destroys
such a presumption.

I consider that the appeal should be dismissed.

Maceg, J.A., was also of opinion that the appeal should be
dismissed.
Appeal allowed; MACLAREN and
Maceg, JJ.A., dissenting.

BANK OF HAMILTON v. BALDWIN,
Ontario Supreme Court, Middleton, J, February 11, 1913,
1. Wit AND PROCESS (§ I—46) —AMENDMENT—WRIT ISSUED IN NAME OF
DECEASED SOVEREIGN,
A writ of summons in time to prevent the barring of an action by
the Statute of Limitations, but in which by error, the name of a
deceased sovereign and not that of the reigning sovereign was inserted,
may, under Con. Rules 310 and 312 (Ont. 1897), be amended after
service, 5o as to cure the irregularity, notwithstanding that defendant
was thereby precluded from setting up the statute as a bar,
Morion by the defendants to set aside the writ of summons
and an ex parte order of a Local Judge allowing the plaintiffs to
amend the writ.

S. H. Bradford, K.C,, for the defendants,
Bicknell & Co., for the plaintiffs,

January 28. The Master:—This action is brought on a
judgment dated the 5th December, 1892. The writ of summons
was issued only on the 4th December, 1912, barely in time to bar
the Statute of Limitations. This may account for the writ issu-
ing as a command from His late Majesty King Edward VII,
who departed this life on the 6th May, 1910.
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12 D.LR.] Bang oF Hamiurox v, BaLpwin,
The error escaped the notice of the Local Registrar. When it
first dawned on the plaintiffs’ solicitors, does not appear.

But, on the 4th January, 1913, after service of the writ in its
original form, but before the time for appearance had expired,
an ex parte order was made by a Loeal Judge to amend by insert-
ing the words ‘‘George the Fifth,”’ in the place and stead of
“Edward the Seventh.”’

This order was served on the defendants on the 15th January;
and, two days later, the defendants moved to set aside the writ
as a nullity and the amending order as having been made ex
parte. It was conceded that, unless the writ was a nullity,
nothing would be gained by setting aside the order to amend.

The mistake would seem one almost impossible to oceur, had
it not been for the similar instance to be found in Biggar v. Kemp
(1908), 12 O.W.R. 863, and cases there cited. It is pretty safe to
say that the ease of Drury v. Davenport (1837), 6 Dowl. 162, 3
M. & W. 45, would not be followed at the present day.

As long ago as 1856, by 19 Viet. ch. 43, sees. 37 and 38, very
wide powers of amendment were given; these sections are found
later as secs. 48 and 49 of the Common Law Procedure Act,
(C.S.U.C. ch. 22, If the argument in support of the motion was
pushed to its extreme limit, all writs issued under any other
name than that of Queen Victoria would be void unless protected
by Con. Rule 1224, as, no doubt, they are—the concluding words
shew that this motion cannot succeed unless the variance from the
fact is ‘““matter of substance.”” The effect of my decision in
Biggar v. Kemp, supra, by which I am bound, is, that the amend-
ment was properly made in this case.

These mistakes are not to be condoned always and as a matter
of course. But here it will be a sufficient penalty if the plaintiffs
are left to bear their own costs.

If the defendants wish to carry the matter further, the time
for that purpose ecan be extended, if necessary.

These cases seem to shew that it weuld be economy in the
long run to destroy old forms.

The defendants appealed from the order of the Master in
Chambers.

S, H. Bradford, "..C., for the defendants.
Bicknell & Co., for the plaintiffs,

February 11. MipbLeToN, J.:—The action is upon a promis-
sory note. The writ was issued just before the note would have
become barred by the Statute of Limitations. The motion is im-
portant, as, if successful, the note is now outlawed. By a mistake
of the plaintiffs’ solicitor, not noticed by the officer issning the
writ, an old form of writ was used, printed during the reign of
His Majesty King Edward VII., and no change was made in it;
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80 that the command in the writ is in the name of the deceased
and not the reigning sovereign