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PREFACE.

Some eight years have now elapsed since the publication
of the second edition of Mr. Cassels’s book on the practice
of the Supreme Court of Canada. An apology, thercfore,
is perhaps unnecessary for the appearance of this volume
dealing with the jurisprudence and practice of the Court.

In view of the fact that the sections of the old law
relating to the appellate jurisdietion of the Court have been
entirely redrafted in the Revised Statutes of 1906, and may
give rise to the false impression that the revision has made
some alterations in the law, it may not be out of place here to
state the reasons which led the Commissioners to exercise
in this case to the fullest extent the power vested in them
by the Statute 3 E. VIL. c¢h. 61, which authorized them,
in consolidating the statutes,

““to make such alterations in their language as are requisite
in order to preserve a uniform mode of expression, and make
such minor amendments as are necessary to bring out more
clearly what they deem to be the intention of Parliament,
or to reconcile seemingly inconsistent enactments.”’

In Mareh, 1903, the writer sent to the Attorneys-Gen-
eral and Bar Associations of Canada a pamphlet, accom-
panied by the following circular-letter :—

“Sir~The Commissioners for the revision of the
Statutes of Canada have allotted to the undersigned the
work of revising in the first instance ‘The Supreme and
Exchequer Courts Aect.” After considering the proceedings
in Parliament when the different amendments to the original
Act were made, and after reviewing the many decisions of
the Supreme Court which deal with its jurisdiction, the
writer has been impressed with the desirability of recasting
those sections of the Aect, by which the appellate jurisdie-
tion of the Court is conferred.

——
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“Phe matter having been brought to the attention of the

Honourable the Minister of Justice, he has instructed the t
writer to draft a Bill containing the proposed amendments t
and submit it to the Attorneys-General and the Bar Associa- i
tions of the different Provinces of Canada, for their con (

sideration
‘I have the honour, therefore, to enclose yvou a copy of

those sections of the Bill in which the amendments appear,

accompanied by an explanatory note pointing out the

alterations made and giving reasons therefor ]
“The aim of the writer has been to use such elear and |

precise language in defining the Court’s jurisdiction, that

an end may be put, so far as possible, to the numerous

motions to quash, which heretofore have been made at

nearly every session of the Court; and at the same time to

avoid any suggestion of an attempt to extend the jurisdiction
of the Court beyond the boundaries which Parliament itself
has intended to place by its legislation, except where the
amendments are obviously desirable and have been suggested
by members of the Bar or by the Court.

““T shall be pleased to have your view upon the proposed
amendments a! your earliest convenience.’’

In the explanatory note which accompanied the letter it

was said :

“The extent of the jurisdietion of the Supreme Court
has proved a fruitful subject of litigation, and notwith-
standing the many decisions of the Court upon the sections
of the statutes dealing with this question, the number of
motions to quash for want of jurisdiction appears to grow
rather than decrease as the years go by.

‘“‘Indeed, during the last ten years there have been as
many motions to quash appeals in the Supreme Court for
want of jurisdiction as are found in the twenty years pre-
ceding. Leaving out of consideration those cases in which
the motions to quash have failed, no less than fifty cases of
appeals quashed for want of jurisdiction are to be found in
the official reports of the Court since 1893.

““The reason for this is obvious, when we examine eriti-
cally the sections of the Act dealing with jurisdiction.
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We find there a great lack of preecision in the expression of

the mind of Parliament, and the sections are so ill-arranged

that even after a very careful and minute examination it

is often diffieult to determine whether the case is appeal 1hle
or not

In the deecisions we frequently find the judges them

ves divided in opinion with respeet to the jurisdietion ol

Court in the case before them for consideration; and

{ there is room for members of the Court to disagree, it 1s

not to be wondered at, that we frequently find the Bar hop
lessly at sea in this matter.”’

It is not necessary to refer further to this, beyond saying
that although a draft bill was prepared for submission to
Parliament containing amendments which it was thought
might advantageously be made to the Aect, it was ultimately
decided to do no more than attempt, by redrafting, to mini
mize, so far as possible, the difficulty so frequently found
in determining the jurisdiction of the Court

It only remains to say that in addition to what has been
accomplished by the revision, it has been found possible in
the present work to still more simplify the question of
jurisdietion by the preparation of a table which will be
found on pages 81 and 82, and an explanation on page 80,
called a Key for determining the jurisdiction of the Court,
and which by a simple process of elimination, makes it pos-
sible in most cases to speedily determine the jurisdiction of
the Court in appeals from all the Provinces of Canada.

E. R. CAMERON.
Orrawa, November 16th, 1906.







ADDENDA ET CORRIGENDA.

Page. 57.—Six lines from the bottom, strike out the words “the
present.”
Page 80. Key for determining jurisdiction. Second line from the
bottom for “section” read “sections.’
In the same line, after “39" add “49.”
In the last line, for words “that section” read “those sections.”
Page 81.—Key for determining jurisdietion After the words “Pre
vince of Quebec” in the 10th line from the bottom, insert, so as

to make the same applicable to the immediately preceding para
graphs a, b and ¢, the words “and in the Provinee of Quebee if
the case is one of those covered by sections 46 and 47, and in the

Province of Ontario if the case is one of those mentioned in s¢
tion 48.”
Page 86.—Superior Courts.—The Legislature of the Provinee of
Manitoba, by 56 E. VIIL, e, 18, created a court of appeal for
the Court of Appeal. The Court
powers and duties theretofore

that provinee to be intitu
is vested with all the rights,
exercised by the Court of King's Bench sitting en bane as a

court of appeal, and is therefore a superior court; but the
of the Parliament of Canada, 6 E. VIL, c. 4, neglected to prov
for an amendment to the Interpretation Aet, R.S., 1886, ¢
8. 7, s8. 31, s0 as to include in the expression “superior court,”
not only the Court of King's Bench for Manitoba, but also the
Court of Appeal.

Page 102.—16th line from the bottom, for “47" read “48.”

Page 130,—6th line from the bottom, for “O.L.R.” read “Q.L.R.

219.—2nd line from the bottom, for “Wright” read “Knight.’

Page 220.—Leave to appeal Add to the cases cited here the follow
ing
Brussels v, McCrae, unreported (1904)

This was a motion made to the High Court of Justice, Toronto,
to quash a by-law of the village of Brussels which provided for the
issue of debentures for the purpose of constructing a sewer in the
village. The application was refused by the Chancellor, but his
judgment was reversed by the Court of Appeal and the by-law
quashed. Upon an appeal taken to the Supreme Court of Canada,
the Court of its own motion raised the question of jurisdiction, and
after argument held that no appeal lay to the Supreme Court except
by leave of the Court of Appeal for Ontario, or the Supreme Court
of Canada, and no leave having been obtained, the appeal should be
quashed. The appellants to the Supreme Court thereupon applied
to the Court of Appeal for leave to appeal, which was granted, and
the case subsequently was heard by the Supreme Court on the merits

Page 396.—11th line from the bottom, after the words “supra p.”
read “338.”
In the 9th line from the bottom, for the words “Handley, supra
p- 338,” read “Dig. 2nd ed., 680.”
Page. 401.—Rule 10,
Robb v. Stafford, Oct. 11th, 1906,
The Court announces that the practice of printing by consent of
solicitors only such part of the settled case as they think necessary
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X ADDENDA ET CORRIGENDA.

and by the same consent providing that the original record be sent

to the Supreme Court and used on the appeal is entirely irregular,

and that in the absence of an order of this Court dispensing with

printing, the Court will hereafter look only at the printed case

Page 417 Lines 5 and 6 from the top of page do not form part of
the Rule, the language of which ends at the word “reply.”

Page 485.—13th line, for “does” read “do.”

23.~2nd line from the top, for the words “appeal in” read Acei

“appeal if."” Ada
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REVISED STATUTES OF CANADA

(1906.)

CHAPTER 139.

AN ACT RESPECTING THE SUPREME COURT OF CANADA.

SHORT TITLE.

1. This Act may be cited as the Supreme Court Act.
R.S,, ¢ 135, s. 1.

INTERPRETATION.

2. In this Act, unless the context otherwise requires,—

(a) ‘the Supreme Court’ or ‘the Court’ means the Supreme
Court of Canada;

(b) ‘judge’ means a judge of the Supreme Court of Can-
ada and includes the Chief Justice;

(¢) ‘Registrar’ means the Registrar of the Supreme Court;

(d) ‘judgment,” when used with reference to the Court
appealed from. includes any judgment, rule, order, deci-
sion, decree, decretal order or sentence thereof ; and when
used with reference to the Supreme Court, includes any
judgment or order of that court;

Mecaning of expression *‘ judgment.”’

‘““The pronouncement in court, oral or written, of the
decision of the Court in any case constitutes the judgment
of the Court.”

C.P.R. v. Blain, 36 Can. S.C.R. 159.
Power of Court to vary its own judgment.

“Every court has an inherent jurisdiction to put its
records in correct form on application or ex mero moti in
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Judgment.

SUPREME COURT ACT,

8.2,8.8.(d). default of application, and the parties are not at liberty

either by consent express or implied, or by waiver or ac-
quiescence to bind a court to accept as its judgment any-
thing else but that which the court intended to be its judg-
ment.”’ Per Taschereau, C.J., C.P.R. v. Blain, 36 Can
S.C.R. 159.

Penrose v. Knight, 25th June, 1879.

The judgment of the Supreme Court, as settled and
entered, having directed that the costs should be paid by
the appellant to the respondent, on application of respond-
ent, the order was amended by directing that the costs
should be paid by the appellant’s ““next friend’’ to the
respondent, the appellant having sued and prosecuted the
appeal by his next friend

Ritchie, C.J., in Chambers.

Reeves v. Gerriken, Cout. Dig. 1122, 10th Apl. 1880.

Counsel for respondent moved for leave to address Court
on question of appointment of valuators and question of
costs, disposed of by final judgment of Court. Referred
to Tascherean, J., in chambers, who stated to the Court
that the respondent sought to practically reverse the judg-
ment of the Court. The motion was dismissed with costs.

Soulanges Election Case, 28th March, 1885.

Counsel for appellant moved to amend final order of
Supreme Court as to costs, such order declaring that the
respondent should pay the costs in the court below, but the
trial judge having refused to tax to appellant the costs of
certain witnesses examined in cases not appealed to the
Supreme Court. Held, that the judge was right. Motion
refused with $25 costs.

Smith v. Goldie, Cout. Dig. 1123, 9th Dec., 1885.

On a petition presented in Court (five judges being pre-
sent of the six who had heard the appeal), it was shewn
that an error had oceurred in drawing up the minutes. The
Court ordered the judgment as entered to be amended and
so varied as to make it conform to the intention of the
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Court, and the principles upon which it was based, and that 8.2, s.-s.(d),

the judgment so amended should be read nunc pro tunc.

Raltray v. Young, Cout. Dig. 1123, 18th March, 1886.

Motion to amend final judgment in appeal. The Court
when delivering judgment during the previous session,
stated that a sum of $2399 should be awarded to plaintiff.
The order in appeal providing for the payment of that
sum was settled and sent to the court below. Counsel for
appellant contended that it clearly appeared there had
been an error in the caleulation, and that in arriving at
the sum awarded certain sums had been twice deducted,
depriving the plaintiff of a sum of $3,218.98. Counsel for
respondent contended that it did not appear upon the face
of the reasons for judgment that an error had been made,
and therefore the application was in the nature of a re-
hearing. Under the practice of the Privy Council this
could not be allowed. Held, that it being clear that by
oversight or mistake an error had oceurred, the Court had
power of its own motion to amend its judgment to make
it conform to the intention of the Court and the principles
upon which its judgment was based. Order to be made
directing the Registrar to call upon the proper officer of the
court below to have the judgment of the Court returned to
be amended.

Providence Insurance Co. v. Gerow, 14 Can. S.C.R. 731.

The Court having directed a new trial, an application
was made on a subsequent day to vary or reverse the judg-
ment of the Supreme Court on the ground that the question
in dispute had been submitted to the jury and considered,
although by oversight the answer was not in the printed
case. The application was refused, the Court saying: *‘ The
Court must determine an appeal on the case transmitted
to it. As no application was made to amend the case
before the appeal was argued, it is too late now. To grant
this motion would necessitate a re-argument of the appeal.”’

Millard v. Darrow, Cout, Dig. 1123, 14th May, 1901.

The judgment on appeal (31 Can. S.C.R. 196) ordered
a variation of the decree appealed from so that appellant

Judgment.
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8.2,8.8.(d). should be entitled to immediate specific performance, but

Judgment

that respondent should have his costs in the original action.
On motion before the full Court to vary the minutes of
judgment as settled by the Registrar it was ordered that
a clause should be inserted as follows: ‘‘That the appel-
lant should not be obliged to pay the costs of the original
action unless and until the respondent delivers to him a
good and sufficient conveyance in fee simple of the property
mentioned.”” No costs were allowed on the motion,

Quebee & Ontario Ry. Co. v. Philbrick, Cout, Dig. 1119,

The Supreme Court had refused a writ of prohibition
to prevent the taxation of respondent’s costs by the eounty
judge, such taxation having been made before the judg-
ment of the Supreme Court was given; but the Court stated
that the respondent was not entitled to costs. Counsel for
appellants moved to re-open argument of that part of the
appeal as to the right to the prohibition, and for a re-con-
sideration thereof, on the ground that the amount taxed
to respondent had been paid into the county court, and
that the county judge might make an order directing the
money so paid into his court to be paid out to respondent
unless prohibited. Held, that the application which was
really for a re-hearing of the appeal, which had been duly
considered and adjudicated upon by the Court, could not
be entertained.

Crease v. Fleischman, 34 Can. S.C.R. 279.

The judgment of the trial court in favour of plaintiff
was thought to be indefinite and defective, and a third
party who had purchased the plaintiff’s interest attempted
to take advantage of it. An application to the court below
to amend the judgment was refused in the absence from
the record of the third party. An appeal to the Supreme
Court was dismissed, the Court being of the opinion that
the judgment below properly construed required no amend-
ment to obtain the effect desired by the appellant, but no
costs were given of the appeal as the plaintiffs improperly
opposed the motion to rectify and occasioned unnecessary
costs.

4
J
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Chambly Manufacturing Co. v. Willet, 34 Can. S.C.R.8.2.8.-s.(d).

502.

Upon the argument of the appeal the attention of the
Court was not called to the fact that if the appellant sue-
ceeded in having the order for certain protective works
made by the eourt below set aside, certain items of damage
which had been struck off by the Superior Court owing to
the contemplated works should be added to the damages
awarded to the plaintiff, or a reference made to the courts
below for some final adjudication with respect thereto.
This point was first raised upon the settlement of the
minutes of judgment, and an application was subsequently
made to the full Court to vary the form of judgment as
pronounced and to increase the amount of damages found
by the trial judge. The Court having heard the parties by
counsel, amended the judgment by referring three items of
damage back to the Superior Court to be investigated.
No costs were allowed on the motipn as the point was not
taken on the hearing of the appeal.

Letourneau v. Carbonneau, 35 Can. S.C.R. 701,

The minutes of judgment as settled by the Registrar
directed that the appellants’ costs should be paid out of
certain moneys in court, and in this form the judgment
was duly entered and certified to the clerk of the eourt
below. Subsequently it was made to appear that there
were no moneys in court available to pay these costs, and
upon the application of the appellants the Court amended
the judgment, directing that the costs of the appellants
should be paid by the respondents forthwith after taxation.

Binding effect of decisions.
The Queen v. Grenier, 30 Can. S.C.R. 42.

The generality of the law as expounded in the Grand
Trunk Rly. Co. v. Vogel, 11 Can. S.C.R. 612, was so mater-
ially narrowed by the subsequent decisions that Sir Henry
Strong, C.J., in this case questions whether it had any
further binding authority, and the Court speaking through
him held itself free to reconsider the whole matter if the

Judgment
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question which had to be decided in the Grand Trunk Rly.
Co. v. Vogel should again arise for consideration.

Re Burrard Election, Duval v. Maxwell, 31 Can. S.C.R.
459
Held, per Gwynne, J., the Supreme Court is competent
to overrule a judgment of the Court differently constituted,
if it clearly appears to be erroneous.

Formal judgment as entered—effect to be given to.
Booth, Perley & Bronson v. Ratté, 21 Can. S.C.R. 637.

The action was brought to recover damages against the
defendants who were mill owners, for throwing sawdust
into the Ottawa River. The defence was preseription, and
that they ought not to have been joined together in the
same action, but the defence, after a final appeal to the
Privy Council, was dismissed and the case referred to the
Master’s office to determine the damage which the defen-
dants respectively should pay. The appellants appealed
against the amount awarded by the Master, and the appeal
was dismissed by the Chancellor of Ontario and by the
Court of Appeal, the latter court being equally divided,
the dissenting judges stating their inability to give judg-
ment until furnished with additional information, and
expressing the opinion that in consequence of the views
held by them, the case must stand over until this informa-
tion had been furnished and that the situation was differ-
ent from what it would have been if the Court had been
divided, two judges being in favour of affirming and two
of reversing the judgment below.

On appeal to the Supreme Court of Canada, the pre-
liminary objection was taken that by reason of two of the
judges of the Court of Appeal having withheld their
judgment, no judgment could properly have been pro-
nounced, but this objection was overruled, the Court hold-
ing that the appellate court could not go behind the formal
judgment which stated that the appeal had been dismissed ;
further, the position was the same as if the four judges
had been equally divided in opinion in which case the
appeal would have been properly dismissed.
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y. C. P. Rly. Co. v. Blain, 36 Can. S.C.R. 159. 8.2,8.-8.(d).
" " " . Judgment.
B., a passenger on a railway train, was thrice assaulted
'R by a fellow passenger during the passage. The verdiet at
the trial was maintained by the Court of Appeal, but the
Supreme Court ordered a new trial unless B. would consent
to his damages being reduced (34 Can. S.C.R. 74). In the
reasons for judgment it was said that the damages could
only be recovered for the third assault, but the formal
judgment of the Court ordered a new trial generally unless
the plaintiff accepted the reduced amount of damages.
637. The plaintiff having refused to accept such amount, the
new trial was had and B. again obtained a verdict, the

he
(]t.lit damages being apportioned between the second and third
and assaults. On appeal to the Supreme Court of Canada
| the from the judgment of the Court of Appeal maintaining
y the this verdiet, Held, that the formal judgment of the
y the Supreme Court in the first appeal, as entered, was not at
efen- varianee with the written memorandum read in open court
ealed as the judgment of the Court, and that the reasons of judg-
ppeal ment were mere opinions which might be considered as
v the part of the judgment in so far as they disclosed the grounds
rided, upon which it was rendered, but they could not vary the
jude- text or dispositif of the formal judgment, and that the
and appellants had only themselves to blame if they were
views deprived of the benefit of the former judgment of the

orma- Supreme Court as they raised no objection to the judgment
differ- as settled, although they were duly notified and appeared
before the Registrar, and did not move to have the minutes

1 been

d two varied before they were transmitted to the court below.
p— Constitution of Court giving judgment.

of the Angers v. Mulual Reserve, 35 Can. S.C.R. 330.

| their At the hearing in the Supreme Court objection was
n pro- | taken in limine by the appellant’s counsel that the judg-
t hold- 7 ment in the Court of King’s Bench, Quebee, was a nullity
f{)rmal as it was delivered by four judges although argued before
m.xssod: ) five. The majority of the Court overruled the objection.
judges 1 " ;

Pl i George v. The King, 35 Can. S.C.R. 376.

The Supreme Court of Nova Scotia, by the Nova Scotia
Judicature Act, is composed of seven judges of whom four

N
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constitute a quorum. Held, that a quorum of four judges
had jurisdietion to hear eriminal as well as civil appeals.
Vide Booth v. Ratté, supra, p. 6.

Final judgment.

(e) ‘final judgment’ means any judgment, rule, order or
decision, whereby the action, suit, cause, matter or other
judicial proceeding, is finally determined and concluded.

The original Supreme and Exchequer Courts Act con-
tained no interpretation of the expression ‘‘final judg-
ment.”’ The above definition is first found in 42 Viet. c.
39, s. 9 (15th May, 1879). Seection 17 of the original Act,
38 Viet. e. 11, gave an appeal to the Supreme Court *‘from
all final judgments of the highest court of final resort.””

In Danjou v. Marquis, 3 Can. S.CR. 251, January,
1879, Strong, J., interpreted the words ‘‘final judgment’’
in section 17 of the old Aet as meaning final as regards the
particular motion or application, and not necessarily final
and conclusive of the whole litigation, and this opinion was
expressed before the amendment of 1879, where ‘‘final
judgment’’ first receives its specific interpretation. Indeed
the amendment would appear to have been made to give
the words ‘“final judgment’’ the interpretation placed upon
them by Strong, J., in that case.

In the English Judicature Act the right of appeal from
an order is determined by the consideration as to whether
the order is final or interlocutory, but the distinetion
between such orders is in no place expressly stated.

In re Lewis, 31 Chy. Div. p. 623, Mr. Justice Chitty
Says i —

““I do not hesitate to say that it is difficult to define what
is a final and what is an interlocutory order, and I shall not
attempt to give any definition. The Court of Appeal has
not attempted to give an exhaustive definition, and the
Legislature in the Judicature Act of 1875, see. 12, has not
given such a definition.”’

Notwithstanding the above interpretation of ‘‘final
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judgment’’ in the Supreme Court Act, the same difficulty®
appears to arise in applying the definition to the particular
facts of each case as arises under the Judicature Act, and
the only assistance that can be given is to shew how the
question has been dealt with in the many decisions of the
Supreme Court.

Morris v. The London & Canadian Loan Co., 19 Can,
S.C.R. 434.

In this case the plaintiffs brought an action upon twelve
debentures issued by a municipality. The action was com-
menced by a writ of summons specially endorsed, a copy of
which was served upon the defendants, and upon their
appearing thereto, the plaintiffs took out a summons pur-
suant to section 34 of the Court of Queen’s Bench Aect,
1885, Manitoba, for leave to sign final judgment for the
amount so specially endorsed upon the writ. After argu-
ment the Chief Justice made an order allowing the plain-
tiffs to sign final judgment. Before final judgment was
signed, defendants appealed from the order to the full
court, where the appeal was dismissed. Thereupon an
appeal was taken to the Supreme Court of Canada. The
respondents moved to quash, which, after argument, was
granted.

Ritchie, C.J., in giving his reasons for judgment
accepted the definition of Brett, L.J., in Standard Discount
Co. v. Lagrange, 3 C.P.D. 67, which had also been subse-
quently adopted by the Court of Appeal in Salamon v.
Warner (1891), 1 Q.B. 734, namely, that

““No order, judgment or other proceeding can be final
which does not at once affect the status of the parties for
whichever side the decision may be given; so that if it is
given for the plaintiff it is conclusive against the defendant,
and if it is given for the defendant it is conclusive against
the plaintiff, and no order in an action will be found to be
final unless a decision upon the application out of which it
arises, but given in favour of the other party to the action,
would have determined the matter in dispute.’’

Lord Esher, in Salamon v. Warner, restated the defini-
tion in this way :

“If the decision, whichever way it is given will, if it

2. 8.8, (¢
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¢). stands, finally dispose of the matter in dispute, I think that

for the purposes of the rules it is final. On the other hand,
if the decision if given in one way will finally dispose of
the matter in dispute, but if given in the other will allow
the action to go on, then I think it is not final but inter-
locutory.”’

In Morris v. The London & Canadian Loan Co., above,
Strong, J., without giving an reasons, expressed the opinion
that the judgment was not a final judgment, while Fournier
and Gwynne, JJ., without giving any reasons, concurred
in quashing the appeal. Patterson, J., dissenting, was of
the opinion that ‘‘The definition of ‘final judgment’ in
the Interpretation clause of the Act was more comprehen-
sive than the definition given by the Court of Appeal in
the above cases which were decisions under the English
orders that limit the time for appealing.”

In 1903, the Court of Appeal in England, in the case of
Bozson v. Altruicham Urban District Council (1903), 1
K.B. 547, overruled Salamon v. Warner. This was an
action brought to recover damages for breach of contract
An order in the following terms was made in Chambers:—

““It is ordered that the action be transferred to the non-
jury list. Questions of liability and breach of contract
only to be tried. Rest of case (if any) to go to official
referee.”’

The ease eame on for trial where the learned judge held
that there was no binding contract between the parties, and
made an order dismissing the action, upon which judg-
ment was subsequently entered for the defendants. The
plaintiff appealed from the order in Chambers. Lord Hals-
bury held that the order in Chambers was a final order,
while Lord Alverstone, C.J., said: ‘It seems to me that the
real test for determining this question ought to be this, does
the judgment or order as made finally dispose of the rights
of the parties? If it does then I think it ounght to be
treated as a final order, but if it does not, it is then, in my
opinion, an interlocutory, order.”’

Sir F. H. June concurred.

Since this decision, therefore, it would appear that
Morris v. The London & Canadian Loan Co., so far as it is
based upon the English decisions, is not an authority.
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hat Final judgment—interlocutory in form 8.2 8.-8.(¢)
1 Final
“:,'Z A judgment may be interlocutory in form having rogutns
low rezard to the main action, and yet be final in its effect
top upon the rights of the parties, and so be the subject of an
appeal to the Supreme Court. To this class belong inter
ove pleader issues, attac hments, oppositions and proceedings
o of that character. The leading decision is Macfarlane v
nier Leclaire, 15 Moo. P.C. 181
rred The facts of that case were as follows
s of 4 Geo. III, e. 6, 8. 30, Lower Canada, now art. 68
in C.P., provided that the judgment of the Court of Appeals
hen- for Lower Canada should be final in all cases where the
il in matter in dispute did not exceed the sum or value of £500
glish sterling. The plaintiff L. recovered judgment against D
) for £417. L. in his declaration claimed a writ of attach-
se of ment before judgment against the zoods of D., now in the
h, 1 hands of M., which was granted. D. suffered judgment by
iy default. L. obtained judgment upon his writ of attach

tract ment and seized goods in the hands of M. to the value of

P ) £1,642 M. alleged that he had ]HII'-‘!I:I\"\] the goods in
”"l‘::":" question from P., and the Superior Court in Quebee dis-
Meial missed the proceedings against M. on the ground that P.
was not a party thereto. L. appealed to the Court of
» held Queen’s Beneh where the judgment of the Superior Court
5, and was reversed. M. then appealed to the Judicial Committee
judg- of the Privy Couneil, and L. moved to quash on the ground
" The that the judgment below was interlocutory and not final,
Hals- as to which the Court said:—
order, ‘“Although the judgment is interloentory in form, it is
iat the final in its effect upon the rights of the appellants. The
s, does goods which they claim as their own are finally and con-
rights clusively fixed by the judgment to be the property of the
to be original debtor, and must be applied in satisfaction of his
in my debts, and there is no mode by which the appellants can be

relieved from it except by an appeal.’’
This decision is discussed in Kinghorn v. Larue, 22 Can.
r that S.C.R. 347, but not with respeet to that portion of it which

as it is Hy : :
tr“ it deals with final and interloeutory judgments.
y.
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Final judgment—reference as to damages.

There is another class of cases in which very consider-
able difficulty may be found in determining whether or not
the decision is final or interlocutory, namely, those cases in
which a judgment has been given in a court below finally
determining some legal principle involved in the action,
but refers certain questions such as the damages sustained
or the taking of accounts, ete., and an appeal is taken from
such judgment before the reference has been proceeded
with

Shaw v. St. Louis, 8 Can, S.C.R. 385

In this case the plaintiff sued for a balance due on a
building contract. Defendant denied the claim and by an
ineidental demand (counterclaim) claimed from the plain-
tiff damages for defective work. The Superior Court in
1877 gave judgment for the plaintiff and dismissed the
incidental demand. In 1880 the Court of Queen’s Bench
on appeal found for the plaintiff, but held the defendant
entitled to have the plaintiff’s claim reduced by the cost
of rebuilding the defective work, and remitted the case to
the Superior Court to have this ascertained. Upon a report
of experts, the Superior Court in 1881 gave judgment for
the balance due to the plaintiff and this judgment was
affirmed by the Court of Queen’s Bench in 1882, On
appeal to the Supreme Court of Canada from the last
judgment of the Court of Queen’s Bench, it was contended
by the respondent that the present appellant not having
appealed from the judgment of the Court of Queen’s
Bench in 1880, that judgment was chose jugée, and the
correctness of it could.not be raised upon the appeal from
the judgment of the same court in 1882,

Fournier, J., was of the opinion that an appeal could
have been taken to the Supreme Court of Canada from
the judgment of 1880. Even if no such appeal lay and
that judgment was interloentory, the defendant had
acquiesced in it by taking part in an expertise and had
under the French jurisprudence thereby disentitled him-
self to have that judgment reviewed.

Taschereau, J., who gave the judgment of the majority
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of the Court, declined to express an.opinion as to whether 8.
or not an appeal lay from the judgment of 1880, saying:

“The judgment, if any, that Shaw has to complain of,
is the judgment of 1880, but on an appeal from the judg-
ment of 1882 he is precluded from impeaching this judg-
ment of 1880, and this whether or not he had the right to
appeal to this Court from the said judgment of 1880. If
he had no right to appeal, there is chose jugée. If he had
a right to appeal, but did not exercise his right, there is
also chose jugée. The maxim ‘l’interlocutoire ne lie pas
le juge’ cannot have any application to an interlocutory
judgment given by an Appeal Court and transmitted to
the Superior Court for execution. This maxim applies to
the very tribunal that rendered the interlocutory judgment,
that is to say, if the Superior Court, for instanece, renders
a purely interlocutory judgment, it may, in certain cases,
at the final judgment, not be bound by this interlocutory.

“But to extend this doctrine to the judgment of a
Court of Appeal, and make it say ‘l'interlocutoire de la
Cour d’Appel ne lie pas le tribunal de premiére instance’
seems to me untenable.”’

In Ontario & Quebec Rly. Co. v. Marcheterre, 17 Can.
S.C.R. 141, the preceding case was reviewed. The facts
here were as follows:—

The plaintiff, an employee, sued the defendant company
for damages resulting from negligence of a co-employee.
To this the company pleaded denying plaintiff’s allegations
generally and specially denying that the plaintiff ever was
employed by the company; denying also the damages and
any indebtedness, but not claiming that the action was
prescribed. The trial judge dismissed the action because
over one year had elapsed between the date of the aceident
and the bringing of the suit. The Superior Court in review
reversed the judgment below, holding that preseription
had not been pleaded and in any event had been waived by
the conduct of the company ; and proceeding to deliver the
judgment which the court of first instance should have
rendered, declared that the plaintiff was entitled to recover
damages from the defendants, and ordered the caunse to
be remitted to the court of first instance for the purpose of

13

2,8.-8.(€).

ina

judgment.
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judgment in the cause. As to this the Court said:—
““Whether that is so or not, a point which of course we

have not to determine here, that will be simply because

the statute does not provide for an appeal in such case.”

e

B.2,8.-8.(¢). determining the amount of such damages. The defendants s
judgment. appealed to the Court of Queen’s Bench, and the plaintiff "
moved to quash the appeal. u
The Court of Queen’s Bench granted the motion to v
quash, holding that the judgment below was not one which !
was appealable de plano under art. 1116 (now art. 46), *‘
and no leave had been obtained under art 1119 (now art, :
1211). i I
An appeal to the Supreme Court of Canada was : t
quashed, the Court holding that the judgment of the Court “' }
of Queen’s Bench was purely and simply one of a question X I
of procedure which determined nothing, but that the writ ] a
of error as issued was illegal and voidable, and that ‘“‘the { 1
judgment quashing the writ of error on an interlocutory 'ﬂ P
proceeding, though final as to that appeal, is an interlocu- I
tory judgment in the cause.” ‘
Referring to Shaw v. St. Louis (supra, page 12), the {
appellant argued that he might eventually find himself pre- {
cluded from appealing to the Supreme Court from the final i :
1
f
1

Baptist v. Baptist, 21 Can. S.C.R. 425.

The plaintiff brought an action to set aside a deed.
Before judgment the plaintiff died and the respondent
petitioned to be allowed to continue the action on the
ground that she was a legatee under plaintiff’s will. The
appellants contested this alleging that the will set up had
been revoked by a later one, to which the respondent
replied that the later will was null and void.

The Superior Court upheld the later will, and declared
respondent entitled to continue the action. This judgment
was reversed by the Court of Queen’s Bench.

On appeal the Supreme Court held that although in
form this judgment was in one sense interlocutory and only
upon a side issue, the controversy between the parties had
been, as far as could be in a provinecial court, determined
and concluded, and although the judgment as to the will
would not bind the Supreme Court on the subsequent
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appeal from a judgment in the action to set aside the deed, f\ 2,8.-8.(¢).

it would remain in foree as res judicata between the parties
upon the validity of the will. The judgment, therefore,
was final and the Supreme Court had jurisdiction.

The Queen v. Clark, 21 S.C.R. 656.

The respondents had a eontract with the Crown for
public printing and supplying of stationery, but the con-
tract did not expressly provide that the Crown should be
bound to have all the work performed and material sup-
plied solely by the respondents. The Public Printing Act,
32.33 V. e. 7, required that contracts for such work and
material must be upon tender. The respondents alone had
a contraet with the Crown arising out of a tender and made
pursuant to such statute. The petition of the respondents
alleged that the Crown had purchased large quantities
from other persons without public notice of tender there-
for, and without order in council, and in violation of the
statute, to the loss and damage of the suppliants. To this
the Crown pleaded, first, denying that it had purchased
stationery from other parties as alleged, and also that the
suppliants were not under the tender and contract entitled
to supply all the paper required by the Crown.

When the case eame on for hearing in the Exchequer
Court, in 1887 the contracts as set forth in the petition of
right were admitted by ecounsel for the Crown, and no
evidence in support of the defence being offered, a judg-
ment was pronounced referring to referees to report as to
what, if any, paper embraced in the contract had been pur-
chased from parties other than the suppliants, and secondly,
the loss of profit to the suppliants, and further considera-
tion, and costs were reserved.

An appeal from the final report of the referee finding
the loss of profits to be $37,990.00, was taken to the Exche-
quer Court, but wes dismissed. The report of the referee
was confirmed, and it was ordered and adjudged that the
suppliants were entitled to recover from the Crown the
said sum.

Upon appeal to the Supreme Court of Canada from this
judgment, the Crown claimed the right to impugn not only

J\I'h(ml'll( .
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8.2,5.-8.(¢). the ultimate judgment, but also the judgment given at the

Final
Judgment

trial in 1887, but it was held that the first judgment could
not be reviewed and that the only matter open upon the
appeal was to impugn the finding of the referee as to the
quantum of damages, the result of which was to give the
suppliant the same benefit as if the final judgment had
expressly held that taking the contract and statute together,
the suppliants had an exclusive right to supply the work
and material mentioned in the contract. Gwynne and
Patterson, JJ., dissenting, were of the opinion that the
only judgment which adjudicated upon the issue raised by
the pleadings was the judgment appealed from.

Desaulniers v. Payette, 35 Can. S.C.R. 1.

In this case the appellants filed an opposition afin de
charge to seizure and sale of property and thereupon the
opposants were ordered by the Superior Court to furnish
security to indemnify the execution creditor. This judg-
ment was affirmed by the Court of King's Beuch. An
appeal to the Supreme Court was quashed on the ground
that the judgment was interlocutory and not final. The
opposants failed to give the security and the opposition
was dismissed by the Superior Court which was affirmed
by the Court of King’s Bench. The opposant now appealed
to the Supreme Court and attempted to attack in such
appeal the interlocutory judgment above mentioned, but
the Court held that the interlocutory judgment was res
judicata and that when this appeal came before the Court
of King’s Bench the second time, that Court eould not but
hold as it did by the judgment now appealed from, that the
Superior Court had eommitted no error when it had simply
acted in accordance with the judgment rendered upon the
first appeal, and if the Court of Appeal had rendered
the judgment that it was bound in law to give, the appel-
lant’s attempt to shew error in that judgment necessarily
failed, and if there was no error on the part of the Court
of King’s Bench, the Supreme Court could not reverse it.

Belcher v. McDonald (1904), App. Cas. 429,
In this case the plaintiff brought an action to recover,
first, the payment of the sum of $50,000 with interest
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thereon due on a note made by defendant McDonald to the ;"‘.’.T.—s.u;,
mna

plaintiff’s testator, dated September 19th, 1898, and,
secondly, the sum of $879.80, being for an unpaid balance.

The trial judge on the 23rd of May, 1901, dismissed the
action so far as related to the doecument of September 19th,
1898, and ordered a reference to inquire into the state
of the accounts between the plaintiff's testator and the
defendant without reference to the said document, and on
the 25th September confirmed the referee’s report and dis-
missed the action with costs.

The question in issue was whether or not the judgment
of the 23rd May, 1901, was a final one, because if final the
parties not having appealed within the time provided by
the practice in the court below, the judgment as to the
#50,000 was res judicata; whereas, if thet judgment was
not final, an appeal would lie from the above judgment of
the 25th September.

Held, that the judgment of the 23rd May was a final
judgment and that the judgment in the court below which
proceeded upon the assumption that the judgment in Sep-
tember was the only final judgment in the matter, should
be reversed and set aside.

Corporation of the City of Toronto v. The Metallic Roof-
ing Co., Supreme Court, April 4th, 1906.

This was an action brought against the appellants claim-
ing for loss and damage under a building contract, the sum
of $7,137 and costs. The trial judge held that the plain-
tiffs were entitled to be paid for the work done, and that
there should be a reference to the Master to take accounts
on the footing of a quantum meruit. Before the accounts
were taken the defendants appealed from this judgment,
but the appeal was dismissed. On a further appeal taken
to the Supreme Court of Canada the respondents moved to
quash for want of jurisdiction.

After argument the majority of the Court held that
there was jurisdiction to hear the appeal, and the following
reasons for judgment were orally delivered:—

“Gironard, J., was of opinion that the amount in con-
troversy exceeded $1,000.

2
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judgment.
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8.2,8-8.(¢).  ““Davies, J., was of opinion that applying the decision é
P gment, of the Privy Council in Belcher v. Macdonald (1903), ! .
Appeal Cases, to the present case, an appeal would lie from ;

the judgment a quo.
““‘Idington, J., dissenting, was of opinion that according

to the settled jurisprudence of the Court no appeal would a
lie in this case, and that the use of the words in 60-61 t
V. e 24, 8 1, ss. (¢), ‘“Matter in controversy in the d
appeal,”’ made it clear that until the amount in controversy x d
was determined by the courts below no appeal would lie. 4 C
‘‘Maclennan, J., was of opinion that the Court had jur- Fl
isdietion."”’ ¢
Johnson’s Company v. Wilson, Supreme Court, June :
5th, 1906. 1

The plaintiff's, appellants, were the owners of a parcel 1

]

of an adjoining lot. The action was one of bornage to
settle the boundaries between the lots. The plaintiffs asked
by the eonclusion of their action that the boundary be estab-
lished in accordance with an original survey and subdivi-
sion made by one Poudrier. The defendants did not plead
to the action. A judge of the Superior Court, according
to the practice in the Province of Quebee, upon motion ;
appointed two surveyors to make an examination and _ |
report upon the matters in issue. The surveyors differed
in their reports, one being in favour of the plaintiff and
the other of the defendant. When the case came on to be
heard on the merits, the court, in April, 1904, ordered the
bornage to be made according to the subdivision originally
laid down by Poudrier. The surveyor went on and carried
out the instruetions of the court, and his report was homo-
logated by the same judge of the Superior Court in June,
1904. An appeal was taken both from the judgment of
April and the judgment of June, and the Court of King's
Bench reversed the Superior Court and ordered the case to
be remitted to the Superior Court and that the experts
proceed to establish the line according to the pretentions of
the defendants. The plaintiffs thereupon appealed to the
Supreme Court, and the defendants moved to quash on the
ground that the judgment appealed from was interlocutory

of land, and the defendants, respondents, were the owners 1
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and not final. After argument the motion to quash wug-i:h-.--.(oh

refused.

Willson v. Shawinigan Carbide Co., 37 Can. S.C.R. 535.

In this action the Shawinigan Carbide Co., respondents,
asked to have certain letters patent of invention issued to
the appellant declared invalid and a certain contract
declared null and void. To this the appellant filed a
declinatory exception on the ground of want of jurisdiction
of the Superior Court of the Provinee of Quebee to try the
action. This declinatory exception was maintained by the
Superior Court and the action dismissed, but on appeal to
the Court of King's Bench the judgment of the Superior
Court was reversed. The present appeal was thereupon
taken and the respondents moved to quash on the ground
that the judgment dismissing the declinalory exception was
interlocutory and not final.

Held: ““The judgment appealed from does not dispose
of the whole case but merely an incident raised by a
declinatory exceplion which was maintained by the trial
court and rejected by the Court of Appeal. Of course in
both the trial court and the Court of Appeal the question
cannot be raised again. It is there chose jugée, but it ean
be raised here if, after being disposed of on the merits, the
case comes up again before this Court.”

Final judgment—demurrers.

Bank of B.N.A. v. Walker, Cout. Dig. 88.

Action to recover damages for maliciously causing to be
issued a writ of attachment. The county judge granted
the defendant’s petition for a writ and after same had been
executed the order was set aside by the Supreme Court of
British Columbia. The declaration contained eight counts,
to six of which the jury found a verdict for plaintiff, but
judgment was not entered then by the trial judge until the
demurrers had been argued before the full court and over-
ruled. The 7th and 8th counts of the declaration were so
framed that a verdict thereon in favour of the plaintiff, if
supported by the evidence, would stand whatever might be
the decision of the Court upon the demurrers.

judgment.
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Final
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Held, that the judgment upon the demurrers was inter-
locutory and not final.

Reid v. Ramsay, Cout. Dig. 86.

In an action (Sup. Ct. P.EL) for assault and false
imprisonment, defendants justified by ca. sa. issued against
plaintiff under a judgment against him. By replication
plaintiff alleged that the capias issued in blank and was
filled up with the necessary particulars after the sealing
and delivery, and also that it was sealed, issued and
delivered without a pracipe. To these replications the
defendants demurred, and to the latter replication pleaded
a rejoinder that after the issue of the writ their attorney
transmitted a pracipe to the prothonotary. To this re-
joinder the plaintiff demurred. Judgment was for the
plaintiff on all the demurrers and defendants appealed to
the Supreme Court of Canada. The respondent moved to
quash upon the ground that the judgment was interlocutory
and not final within the meaning of the Supreme & Exche-
quer Courts Aect, there being issues of fact to be decided
on the pleadings which were not disposed of by the judg-
ment upon the demurrers. Appeal quashed.

Gladwin v. Cummings, Coutlee’s Digest, 88.

A judgment upon a demurrer will not be appealable to
the Supreme Court unless it has, or if given the other way
would have had, the effect of disposing of the plaintiff’s
claim or some part thereof.

Kandick v. Morrison, 2 Can, S.C.R. 12.

In this case the defendant demurred to a declaration
on the ground that the action purported to be for a
devastavit, while no allegation of a devastavit was made
in the declaration. The court below held that the demurrer
was frivolous and irregular. Thereupon the defendant
appealed to the Supreme Court. The appeal was quashed
on the ground that the rule setting aside the demurrer was
simply an order on a mere matter of practice and not a
final judgment appealable under the Supreme & Exchequer
Courts Act.

| = PUNCERECSE
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Chevalier v. Cuvillier, 4 Can. S.C.R. 605. *y_."; s.(e).
ina

¥
This was an appeal from the judgment of the Court of judgment.

Queen’s Bench, appeal side, Quebee, affirming a judgment De
of the Superior Court which maintained a demurrer of the
defendant, respondent, to part of the plaintiff’s, appellant’s,
declaration. Upon appeal to the Supreme Court it was
contended that the judgment was not final; that it only
decided part of the case, and if the judgment of the ecourt
below was reversed, the parties would have to go back to
the Superior Court, and when a final judgment in the
action was pronounced on the merits the whole case might
come back to the Supreme Court again, and that Parlia-
ment never contemplated by the Aect two appeals to the
Supreme Court in the same case. For the appellant it
was argued that as the case then stood, the action was dis-
missed as regards the greater amount claimed and a remedy
left only as to the smaller, and that if the appellant should
succeed in the Superior Court for the smaller amount still
remaining in dispute, he could not appeal from such a
judgment in his favour,

Held, that the judgment of the Court of Queen’s Bench
finally determined and put an end to the appeal, and was a
Jjudieial proceeding within the meaning of these words as
contained in the interpretation of ‘‘final judgment’ in
section 9 of the Supreme Court Amendment Act (now see-
tion 2, Supreme Court Act).

Shields v. Peak, 8 Can. S.C.R. 579.

This was an action for goods sold and delivered and
contained a count alleging fraud, for the purpose of bring-
ing the defendant within the provision of section 136 of
the Insolvent Act. To this the defendant by his third plea
alleged that the contract was made in England. The
plaintiff demurred. The Court of Common Pleas, Ontario,
gave judgment for the plaintiff on the demurrer and this
judgment was affirmed by the Court of Appeal. Strong,
J., said :—

“‘In the case of Chevalier v. Cuvillier it was determined
that an appeal was well brought where the judgment in
the court of original jurisdiction was not final, but was,

murrers,
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as in the present case, a judgment on a demurrer to part
of the action only; and this decision proceeded upon the
ground that the judgment of the provineial court of
Appeal from which the appeal to this Court was immedi-
ately brought, was a final judgment in"a judicial proceed-
ing within the meaning of the third section of the Aet of
1879, now section 28 of the Supreme & Exchequer Courts
Act.”

Rattray v. Larue, 15 Can. S.C.R. 102,

Article 269 C.C. provides as follows:

“If during the tutorship a minor happens to have any
interest to discuss judicially with his tutor, he is for such
case given a tutor ad hoc whose powers extend only to the
matters to be discussed.”

Articles 220 and 221 C.C.P. provide as follows:

¢220. Every person interested in an action between
other parties may intervene therein at any time before
judgment.”’

4221, An intervention is made by a declaration in
ordinary form containing all the grounds which justify the
party in intervening.’’

The respondent, as tutor ad hoc to minor children, inter-
vened in a suit pending between W.H. in his quality of
curator to the institute (grevé), and the appellant as
trustee appointed to administer the property of the sub-
stitution. The appellant demurred to the intervention on
the following grounds: —

1. Because the intervening party had no right to become
joint plaintiff with the plaintiff as by his intervention he
sought to do.

2. Beeause the grounds of the intervention purported
ty be in the nature of an answer to the pleas filed by the
aefendant, and the intervening party could not be heard
to urge reasons which the plaintiff could not himself urge.

3. Because the grounds alleged by the intervening party
could only be the subject of a direct action against the
defendant.

4. Becanse the intervening party had no right to set up
in the present cause any ground of complaint which he had
against the plaintiff.

J
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by

5. Because the intervening party had no legal status as S.2,8.s.(¢).

a tutor ad hoc to support the ground of his complaint.

Final

judgment.

The demurrer was maintained by the Superior Court, Demurrers.

but ‘this judgment was reversed by the Court of Queen’s
Bench. On appeal to the Supreme Court of Canada, the
judgment of the Superior Court was restored.

Shaw v. C.P. Rly. Co., 16 Can. S.C.R. 703.

In an action for a breach of contract by a railway
company to carry the plaintiff’s goods in safety, the defen-
dant set up a special contract limiting its liability to $100,
to which the plaintiff made two replications, one of which
was that the special contract could not avail against the
provisions of section 25 of the Railway Aect of 1879. The
defendant demurred to this replication on the ground that
it was a departure from the declaration which was in con-
tract, while the replication was in tort. The demurrer was
allowed in the courts below and an appeal to the Supreme
Court was quashed on the ground that the judgment was
not final.

McKean v. Jones, 19 Can. S.C.R. 489.

The defendant demurred to a bill alleging that C. and
also B. & C. were necessary parties. The demurrer was
overruled and the defendant did not appeal, but raised the
same defence by his answer.

Held, Strong and Patterson, JJ., dissenting, that the
judgment on the demurrer not having been appealed
against it was res judicata and it was not open to the
defendant to raise the same objection in the Supreme
Court, but if so these persons were necessary parties.

Griffith v. Harwood, 30 Can. S.C.R. 315,

Held, that a judgment affirming a dismissal of a plea of
preseription when other pleas remain on the record, is not
a final judgment from which an appeal lies to the Supreme
Court.

Simard v. Townshend, 6 L.C.R. 147.

In this case the defendant demurred to the plaintiff’s
declaration. The demurrer was allowed in the court of
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8. 2-]'--!-(")~ﬁrst instance and the action dismissed. An appeal to the

¢, Court of Queen’s Bench was allowe and the record ordered

Demurrers, back to the court below for proof o' .he facts in issue. The

defendant applied to the Court of Queen’s Bench for leave
to appeal to the Privy Council, but the application was
refused, the Court holding that the judgment of the Court
of Appeal was interlocutory and not final.

Lacroiz v. Moreau, 15 L.C.R. 485.

This was an action au pétitoire, the plaintiff alleging
that he had acquired the lands in question with others from
one G. who had bought them from A.R. and M.R., the
latter being proprietors in virtue of a judgment which
rescinded a sale made to one P. M. was made mis-en-cause
by R., the defendant, who purchased from him the lands
in question, and who pleaded that A.R. and M.R. had sold
to one L. everything acquired by them from P. and that the
judgment rescinding the sale to P. had been obtained by L.
for his own use and benefit and that he had taken posses-
sion of the lands affected by the said judgment; that L.
had effected a commutation of the tenure; that A.R. and
M.R. had ratified and confirmed the sale to L.; that subse-
quently, in an action brought by one D. the lands in ques-
tion had been sold and purchased by M., who registered his
title and subsequently sold it to one Davidson, from whom
the defendant R. had purchased. By a second exception
the mis-en-cause alleged that the purchase by the plaintiff
from G. was fraudulent and that long before this convey-
ance R. had sold to one J. By a third exception, while
denying that G. had acquired any right in the land, defen-
dant claimed to be reimbursed for her improvements made
on the land. The plaintiff replied to these exceptions by an
allegation of fraud on the part of L. The mis-en-cause
demurred to this reply on four grounds: first, because the
plaintiff did not allege that the fraudulent conveyance had
been declared null and that the conclusions of the reply
could not arise before such decision or annulling ; secondly,
because the conveyances in question could not be attacked
by a simple reply, but only by a direct action against all
the parties; thirdly, because L. had not acquired a right
to plead the nullity of the conveyances in question, and
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e fourthly, because more than ten years had elapsed since the 8.2, s.s.(¢).
od conveyances in question and preseription had arisen against ':‘:I,mwm
1e 3 any demand for rescission. Demurrers,
ve Upon this demurrer, the Superior Court gave judgment
as maintaining the demurrer with costs and rejecting that
rt : part of the special answers referred to in the demurrer.

An appeal was taken from this judgment to the Court of
Appeal where the judgment was affirmed. The plaintiff
then applied for leave to appeal to Her Majesty’s Privy

4 Council, but the Court of Queen’s Bench refused the appli-
m cation, holding that the judgment in question was inter-
he locutory and not final.
ch .
se ! Final judgment—chamber order.

s i
_(]ld i Wallace v. Bossom, 2 Can. S.C.R. 488,
he ! Execution having issued upon a judgment in favour of
L. the plaintiff, defendant applied to the Chief Justice of the
o8- Supreme Court of Nova Scotia in Chambers to set same
L. aside. The Chief Justice granted a rule nisi returnable in
nd Chambers, but the rule was argued in court, and judgment
se- El pronounced by the court making the rule absolute.
es- Held, Strong, J., dissenting, that the order in question
his was a final judgment.
pm

lon : Morris v. London & Canadian Loan & Agency Co., 19
Can. S.C.R. 434,

Liff

ev- The plaintiff obtained an order in Chambers giving him
le liberty to sign final judgment against defendants for the
en- 1 amount due on certain debentures. An appeal to the full
ade court of Manitoba from this order was unanimously dis-
an missed. A further appeal to the Supreme Court of Can-
use L ada was quashed on the ground that the judgment was not
the final.

;3? Gladwin v. Cummings, Cout. Dig. 88.

ily, Action of replevin to recover 125 barrels of flour. Plain-
kad " tiffs were indorsees of a bill of lading of the goods, which
all ' were held by the defendant as freight agent of the I.C.R.
oht at Truro. The action was begun and the goods were reple-

vied and the writ was served on 9th April, 1881. A default

and
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- was marked on 25th April, 1881. On 10th September,

1881, plaintiffs’ attorney issued a writ of inquiry under
which damages were assessed under R.S.N.S. (4 ser. ch. 94,
see. 56). - An order nisi to remove the default and let in
defendant to defend was taken out on 11th Oetober, 1881,
and discharged with costs. The judgment being affirmed
on appeal (4 Russ. & Geld. 168). R.S.N.S. (4 ser.) ch. 94,
sec. 75, enacts that it shall be lawful for the Court or a
judge at any time within one year after final judgment to
let in defendant to defend upon application supported by
satisfactory affidavits accounting for his non-appearance
and disclosing a defence upon the merits, ete. Held, that
the judgment appealed from was not a final judgment
within the meaning of section 3 of the Supreme Court
Amendment Act of 1879, and was not appealable. Held,
also, that if the Court could entertain the appeal, the
matter was one of procedure and entirely within the dis-
cretion of the court below, and this Court would not inter-
fere. Appeal dismissed with costs.

Stanton v. Canada Atlantic Rly. Co., Cout. Dig. 89.

On motion to quash an interim injunection, Mathieu, J.,
suspended its operation until final adjudieation on the
merits. Both parties appealed to the Queen’s Bench, which
quashed the injunetion absolutely. An application to one
of the judges of Queen’s Bench for leave to appeal was
refused on the ground that the judgment quashing the writ
was not a final judgment, and ‘‘notwithstanding the offer
and sufficiency of the security.”’ Appellants served notice
of further application to a judge of the Supreme Court to
be allowed to give proper security to the satisfaction of
that Court, or of a judge thereof, for the prosecution of an
appeal to that Court, notwithstanding the refusal in the
court below, and the lapse of thirty days from the render-
ing of the judgment from which they desired to appeal,
and further to obtain an extension of time for settling the
case in appeal. Henry, J., in Chambers, enlarged the
motion for hearing in court where it was argued at length,
and it was held, that the judgment of the Court of Queen’s
Bench (21 C.L.J. 355) quashing the interim injunection
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was not a final judgment from which an appeal would lie. ;
Motion refused. i

27

2,8.-8.(€).
nal
judgment.

This case was reviewed by Fournier, J., in Mackinnon Chamber

v. Keroack, who says, p. 121 (15 Can. S.C.R.) :—

“La, il ne s’agissait que d’un ordre rendu sur une
demande d’injonction ne devant avoir d’'effet que jusqu’a
ce qu'il en eut été ordonné antrement par la cour ou un
juge. Cet ordre était évidemment d'un caractére inter-
locutoire et n'avait aucune finalité.”’

Schroeder v. Rooney, Nov., 1885,

The plaintiffs by their agent Patrick R. procured a
judgment to be signed against Peter R., the defendant,
who suffered the judgment to go by default. No execution
was ever issued thereon. After the death of Peter, the
plaintiffs assigned the judgment to the wife of Patrick R.
and upon her application an order was made in the court
below allowing execution to issue against the executors of
Peter R. The executors applied to set aside the judgment
as having been fraudulently obtained, which was granted
by Wilson, C.J., in Chambers.

This order was affirmed on appeal by the Common
Pleas Divisional Court.

On appeal to the Court of Appeal for Ontario, although
the members of the court were all of opinion that the order
below was wrong, they did not agree as to the extent to
which it should be modified, and the appeal was accord-
ingly dismissed without costs.

Held, that it was doubtful whether an appeal would
lie to the Supreme Court of Canada from the judgment of
a Divisional Court of the High Court in a case which
originated in the decision of a judge in Chambers, from
whose judgment an appeal lay to the Divisional Court.

But see Plisson v. Duncan, 36 Can. S.C.R. 647.

McCall v. Wolff, 13 Can. S.C.R. 130,

Goods and chattels covered by a chattel mortgage were
seized under an execution against the mortgagor. The
mortgagees interpleaded. The title to the goods was tried
in Chambers where it was declared that the mortgage was
void and judgment was given for the execution ereditor.
The court in banc refused to set aside this judgment and

order.
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their judgment was affirmed on appeal by the Supreme
Court.

Martin v. Moore, 18 Can. S.C.R. 634.

The judge in Chambers refused to set aside a writ of
summons and his order was affirmed by the full Court.
Held, that this was not a final judgment from which an
appeal would lie to the Supreme Court.

Howland v. The Dominion Bank, 22 Can. S.C.R. 130,

Where the Master in Chambers set aside his own order
renewing a writ of summons, and this order was affirmed
by a judge in Chambers, the Divisional Court and the
Court of Appeal, the Supreme Court dismissed the appeal
for the reasons given by one of the judges of the court
below. In this case it would appear that no question of
jurisdietion was raised and no motion to quash made.

Maritime Bank v. Stewart, 20 Can. S.C.R. 105.

An order having been made by a judge of the High
Court of Ontario, staying proceedings in an action in
Ontario, owing to bankruptey proceedings then pending in
England, this order was affirmed by the Divisional Court
and the Court of Appeal. Held, that this order was not
a final judgment from which an appeal would lie to the
Supreme Court of Canada.

Canadian Pacific Rly. Co. v. St. Thérése, Cout. Dig.
70; 16 Can. S.C.R. 606.

The respondent petitioned for an order for payment to
them of $4,000 deposited by appellants for land taken for
railway purposes and a judge of the Superior Court in
Chambers after formal answer and hearing of the parties
granted the order under the Railway Aect. The company
appealed to the Court of Queen’s Bench, which affirmed the
order. Held, that the ordér having been made by a judge
sitting in Chambers, and further, acting under the statute
as persona designata, the proceedings had not originated
in a Superior Court within the meaning of section 28 of
the Supreme & Exchequer Courts Aet, and the case was
therefore not appealable.
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McGugan v. McGuga.., 21 Can. S.C.R. 267.

An application to have a solicitor’s bill referred to the
taxing officer for taxation was refused by the judge to
whom the application was made. This judgment was
reversed by the Divisional Court, but restored by the Court
of Appeal. Upon appeal to the Supreme Court it was held
by a majority of the Court that assuming the Court had
jurisdiction it would not interfere with the decision of a
provineial eourt in such matters. Per Tascherean, J., the
judgment was not final within the meaning of the Supreme
Court Act. Per Patterson, J., it was a discretionary order
and therefore not appealable.

Halifax v. Reeves, 23 Can. S.C.R. 340.

Under the charter of the city of Halifax, if a building
is erected close to the street line, the corporation could
petition the Supreme Court of the provinee or a judge
thereof and obtain a summons directing the deferdant to
shew cause why the building should not be rev uved if
erected without a certificate of the city engineer. Proceed-
ings were instituted in this way before the Honourable Mr.
Justice Townshend in Chambers, where evidence was taken
and judgment given for the corporation. This judgment
was reversed by the Supreme Court of the province and an
appeal taken to the Supreme Court of Canada. A motion
to quash the appeal in the latter Court was dismissed.

Hockin v. Halifax & C.B. Rly. & Coal Co., Cout. Dig. 88.

The Railroad Act of Nova Seotia, being chapter 70 of
the Revised Statutes, 3rd series, provided that the railway
could expropriate lands, and by section 44 it is provided
that on the first Tuesday of June in every year, or at such
other time and times as shall be fixed by a judge of the
Supreme Court, ete., the prothonotary of every eounty in
which a railway is being constructed, ete., draw from the
grand jury box the names of twenty-eight persons, ete.
And by section 49 it is provided that a panel from this
jury should value the lands taken by the railway and esti-
mate the damages to property. And by section 52 it is
provided that the custos or clerk of the peace on behalf of
the company or any party interested who might deem him-

29
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8.2,8.8.(¢). gelf aggrigved might apply by affidavit to the Supreme
Fi;‘:;m‘,m Court or a judge thereof for a summons or order to set

order

the proceedings aside in whole or in part, or to alter the
valuation, ete.

By certain other acts of the Legislature these provi-
sions of the Railroad Act it is claimed were made applicable
to the Halifax & Cape Breton Railway & Coal Co., and the
said company having taken proceedings to expropriate
lands, certain persons who were owners of property through
which the railway passed, applied to the Chief Justice ¢f
the Supreme Court of Nova Scotia on the 26th April, 1877,
and obtained an order under section 44 requiring the pro
thonotary of Pictou to proceed to draw and strike a jury
for the purpose of fixing the indemnity to be paid the land
owners.

Pursuant to this order the prothonotary summoned a
jury who made their appraisement. On the 1st March,
1879, on the application of Daniel Hockin, the custos of the
county of Pictou, a rule nisi was granted by the Supreme
Court of Nova Scotia to quash and set aside the order of
the Chief Justice on the ground that the lands were not
taken under the statutes hereinbefore mentioned, and on
other grounds; and on the 27th March, 1880, after argu-
ment, the rule nisi was discharged, the Court holding that
the county was estopped by the action of the custos and of
the Legislature, and could not dispute the validity of the
appraisements. The custos thereupon appealed to the
Supreme Court of Canada, and by his factum the respond-
ent, the Railway & Coal Co., claimed that the Supreme
Court had no jurisdiction. After argument a motion to
quash was granted, the Court holding that the order of the
Chief Justice which this appeal sought to set aside, was not
a final order,

Final judgment—Master or referee’s report.

Bickford v. G.T.R., 1 Can. S.C.R. 697.

(This decision was before the amendment of 1879 which
gave a right of appeal in equity cases irrespective of the
question whether the judgment was final or not.)

In an equity proceeding a consent decree was made
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ne referring the taking of mortgage accounts to the Master. 8.2, 8.s.(¢).
et His report was affirmed by the Viee-Chancellor, and on mj“:égmnt_
he appeal, by the Court of Appeal. Upon appeal to the Master or
Supreme Court the latter decision was reversed. &;;:f' .
‘ Doull v. Mellreith, 14 Can. $.C.R. 739,
he Here, the Supreme Court of Nova Scotia affirmed the
ite appeal of the Master on a reference. The Supreme Court
¢h reversed the court below on the ground that the Master had i
of exceeded his authority and reported on matters not referred B2
17, to him. L
a McDougall v. Cameron, 21 Can. S.C.R. 379, ®
ad In an action by a firm of solicitors to recover from their [ 14
clients the amount of certain bills of costs, an order was 51
' a made referring the bills to the taxing officer for taxation,
ch, who ruled that the plaintiffs must give defendants credit
the for a certain sum paid to one of the plaintiffs. The plain-
me tiffs’ appeal to the Divisional Court from the report of the
of o \ taxing officer was allowed, and this judgment affirmed hy
rot the Court of Appeal. On appeal to the Supreme Court,
on 4 Held, per Strong, Gwynne and Patterson, JJ., that there
ru- o was great doubt respecting the jurisdietion of the Court
hat b to hear the appeal. Per Taschereau, J., the judgment
of ] appealed from was not final.
:{:: Grant v, Mac{aren, 23 Can. S.C.R. 310.
\d- E The Supreme Court of Canada, on appeal from a deci-
el sion affirming the report of a referee in a suit to remove
0 ! executors and trustees which report disallowed items in

T accounts previously passed by the Probate Court, will not
B reconsider the items so dealt with, two courts having pre-

- viously exercised a judicial discretion as to the amounts,
and no question of principle being involved.
Booth v. Ratté, 21 Can. S.C.R. 637.
In an action against several mill owners for obstrueting
ich ‘ the Ottawa river by throwing sawdust and refuse into it
the from their mills a reference was made to the Master to

ascertain the amount of damages. Held, affirming the
ade judgment appealed from, that the Master rightly treated
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the defendants as joint tort-feasors; that he was not called
upon to apportion the damages according to the injury
inflicted by each defendant, and that he was not obliged
to apportion them according to the different grounds of
injury claimed by the plaintiff. Held, further, that the
Master was the final judge of the credibility of the witnesses
and his report should not be sent back because some irrele-
vant evidence may have affected his judgment, especially
as no appeal was taken from his ruling on the evidence.

On a reference to a Master, the latter, provided he
sufficiently follows the directions of the decree, is not
obliged to give his reasons for, or enter into a detailed
explanation of his report to the court.

Bell v. Wright, 24 Can. S.C.R. 656.

In an action for the construction of a will and for
administration, the judgment directed a reference to a
referee who made a ruling in his office against the claim of
a solicitor for priority of his costs as between solicitor and
client over certain costs in the action directed to be paid by
the client to the parties. On appeal Mr. Justice Rose
reversed the referee. Upon a further appeal to the Court
of Appeal this judgment was reversed and the ruling of
the referee affirmed.

The Supreme Court of Canada reversed the Court of
Appeal and re-instated the judgment of Ruse, J., in favour
of the solicitor’s lien.

Colchester v. Valad, 24 Can. S.C.R. 622,

In an action by V. against a municipality for damages
from injury to property by the negligent construction of
a drain, a reference was ordered to an official referee ‘‘for
inquiry and report pursuant to section 101, Judicature
Act, and Rule 552 of the High Court of Justice.”” The
referee reported that the drain was improperly constructed,
and that V. was entitled to $600 damages. The Divisional
Court held that an appeal was too late, no notice having
been given within the time required by Cons. Rule 848, and
refused to extend the time for appealing. On motion for
judgment on the report by V. it was claimed on behalf of
the municipality that the whole case should be gone into
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lled upon the evidence, which the Court refused to do. Held, & 2 l'«"-(f)-
ury affirming the decision appealed from, that the appeal not ]‘:dmmt
ged having been brought within one month from the date of Master or
 of the report as required by Cons. Rule 848, it was too late; Referee’s
s report,
the that the report had to be filed by the party appealmg
SSes before the appeal could be brought, but the time could not :
ele- be enlarged by his delay in filing it; and that the refusal to i
ally extend the time was an exercise of judicial diseretion with
nee. which an appellate court would not interfere. Held, also,
| he Gwynne, J., dissenting, that the report having been con-
not firmed by lapse of time and not appealed against, the
iled ‘ Court on the motion for judgment was not at liberty to go

; into the whole case upon the evidence, but was bound to
; adopt the referee’s findings and to give the judgment which
those findings called for. Freeborn v. Vandusen, 15 Ont.

tfor P.R. 264, approved of and followed.

0 a

m of Final judgment.

and 5 Interpleader.

d by i

Rose i McCall v. Wolff, 13 Can. S.C.R. 130.

jourt 1 Goods and chattels covered by a chattel mortgage were

g of i seized under an execution against the mortgagor. The
1 mortgagees interpleaded. The title to the goods was tried

rt of ‘ in Chambers where it was declared that the mortgage was

vour s void and judgment was given for the execution ereditor.

The Court in banc refused to set aside this judgment and
their judgment was affirmed on appeal by the Supreme

Court.

nages S §
m of ] Hovey v. Whiting, 14 Can. S.C.R. 515, T
“for Per Gwynne, J.: “The findings and judgment in an e
ature ‘ interpleader issue having been in favour of the execution & )

The \ creditor that judgment was a judicial determination of the | ’
eted, i High Court of Justice upon the merits of the matter in oy
sional ! contestation, as much as a like judgment upon matters in g ;t
aving contestation between plaintiff and defendant in an action i
3, and originating in a writ of summons would be.”” . . . ‘““An il 4
n for order, it is true, might be required to be made for the s i
alf of payment out of court of such monies as may have been , { M“
» into realised by the sheriff,”” . . . “‘but such an order could ' ey

3
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%21 s.8.(¢). have no effect whatever of the nature of making the adju-

dication upon the merits of the question tried on the inter-

eader. pleader issue a whit more final than it already was by the

judgment of the Court rendered in favour of the execution
ereditor.”” . . . ‘“‘The judgment of the Court upon an
interpleader issue tried on the application of the sheriff
for protection from claims made to property seized in
execution eonfirming the value -of the seizure in execution
and determining conelusively until reversed by some court
of competent jurisdiction the rights of the execution eredi-
tors to the fruits of the seizure as against the claimants, is,
in my opinion, of a different character from a judgment
on an interpleader issue ordered in the progress of a suit
for the purpose of determining the point necessary in the
opinion of the Court to be determined before judgment
should be pronounced on the matters in contestation in the
suit, during the progress of which the interpleader had been
ordered.”

Lynch v. Seymour, 15 Can. S.C.R. 341.

L. having obtained judgment against the H. I. Co. goods
and chattels were seized under an execution issued on said
judgment. 8. claimed a sum of money for rent of the
premises on which the goods were seized under 8 Anne, ch.
14, and an interpleader issue was brought to contest his
right to the goods on such elaim. The verdict at the trial
was in favour of the defendant, but on appeal this was set
aside, and judgment ordered to be entered for the plaintiff.
A further appeal to the Supreme Court of Canada was
dismissed with costs.

Donohoe v. Hull, 24 Can. S.C.R. 683.

D. purchased land and had the eonveyance made to his
wife, who paid the price and obtained a certificate of owner-
ship, D. having transferred all his interest to her. She
sold the land to M. and executed a transfer acknowledging
payment of the purchase money, which transfer in some
way came into the possession of M.’s solicitors, who had it
registered and a new certificate of title issued in favour of
M., though the purchase money was not in fact paid. M.’s
solicitors were also solicitors of judgment creditors of D.,
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dju- and judgment having been obtained on their debts the pur- 8.2,s.s.(¢).
nter- chase money of said transfer was garnished in the hands of n‘" t
v the M. An issue was directed as between the judgment credi- lnm-p
ation tors and the wife of D. to determine the title to the money

n an under the garnishee order, and the money was by consent

heriff paid into court. The judgment creditors claimed the money

d in on the ground that the transfer of the land to D.’s wife

ution was voluntary and void under the Statute of Elizabeth,

court and that she, therefore, held the land and was entitled to

eredi- the purchase money on the re-sale as trustee for D. Held,

ts, is, reversing the decision appealed from, that under the evi-

rment dence the original transfer to the wife of D. was bond fide;

2 suit that she paid for the land with her own money and bought

in the it for her own use and that, if it was not bond fide, the

gment Supreme Court of the North-West Territories, though exer-

in the cising the functions and possessing the powers formerly

1 been exercised and possessed by courts of equity could not, in

these statutory proceedings grant the relief that could have
been obtained in a suit in equity.

| RO"‘}; ! Final judgment.
':f s:;le Oppositions.
ne, ch. b By the Code of Civil Procedure of the Province of
est his Quebee, where property is sold under execution, a person
1e trial making any claim to the proceeds of the sale may file an
was set ‘ opposition to the monies being paid over.
oo Dawson v. Macdonald, Cout. Dig. 1243; 10 June, 1880.
A writ of execution was issued against the appellant in
an action upon a promissory note. Appellant alleged that
A the first he knew of any action was a letter from the sheriff
e to his ‘ informing him that the judgment had been placed in his
' owner- R hands for execution, and filed an opposition afin d’annuler
r.  She in the proceedings under which the execution had been
ledging ] obtained. The opposition was dismissed by the Superior
in some ' Court and this judgment affirmed by the Court of Queen’s
o had it ‘ Bench. On appeal to the Supreme Court it was held that
wvour of - the only way the appellant could get rid of the appearance
d. M.'s filed by his solicitor was by a regular disavowal according

s of D, to the articles of the Code of Civil Procedure, and dis-
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8.2,8.8.(¢). missed the appeal. Appellant therenpon took regular pro-
- ceedings in disavowal against the attorney, and while the
Oppositions. proceedings were pending a nmew writ of execution was

Final
jud,
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issued. To this the appellant filed an opposition and peti-
tion to stay the proceedings pending the decision of the pro-
ceedings on disavowal. The Superior Court dismissed the
opposition on the ground that there was res judicata, and
this judgment was affirmed by the Court of Queen’s
Bench on the same ground. On appeal to the Supreme
Court of Canada, Held, reversing the judgment appealed
from, Ritchie, C.J., and Strong, J., dissenting, that there
was no res judicata, and that all proceedings in the cause
and on the writ mentioned in the opposition should be
stayed until the decision of the proceedings in disavowal,
and of the action in revocation of judgment.

Lionais v. Molsons Bank, 10 Can. 8.C.R. 526.

The will declared the property devised insaississable,
save for debts of the succession. Upon seizure of property
of the estate in execution of a judgment obtained in respect
of a debt contracted by the executor and one of the benefi-
ciaries in a transaction dehors the succession, the benefi-
ciaries under the will contested the execution by opposition
afin d’annuler. Held, that the beneficiaries were not obliged
to contest by means of tierce opposition and were not
entitled to oppose the execution as they had done on the
ground that the judgment was the result of res inter alios
acta and the property could not be seized thereunder.

The City of Quebec v. Quebec Central, 10 Can. S.C.R.
563.

In this case, in an action by the W.N. Co. against the

L. & K. Rly. Co., the latter company was sold for $192,000
to the Q.C. Rly. Co. The Q.C. Rly. Co. filed an opposition
claiming $272,537, being the amount of certain bonds of
the L. & K. Ry. Co. held by them. The city of Quebec also
filed an opposition upon a number of other bonds alleged to
be held by them. The opposition of the city of Quebec was
contested by the Q.C. Rly. Co. on the ground that the bonds
were illegally issued and this contestation was maintained
by the Superior Court, and this judgment was affirmed by

e T
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ro- the Court of Queen’s Bench, but reversed by the Supreme 8.2. l 8. (0)
the Court of Canada. -
vas t!
oti- Dubuc v. Kitson, 16 Can. 8.CR. 357. Tpp——
ro- In this case the Supreme Court exercised jurisdiction in

the an appeal from a judgment of the Court of Queen’s Bench

and (appeal side) affirming a judgment of the Superior Court

m's maintaining an opposition afin d’annuler, filed by the

eme respondents to a writ of pluries fieri facias issued at the

iled instance of the appellant.

1ere

wise Turcotte v. Dansercau, 26 Can. S.C.R. 578.

| be The plaintiff sued the defendant and recovered judg-

wal, ment by default for $1,997.92 principal and interest from

date of service of writ, in all $2,419.77. The defendant
under the practice in Quebee, attacked the judgment by the
filing of an opposition. The opposition was dismissed by

tble, the Superior Court and this judgment was affirmed by the
rerty Court of Queen’s Bench. Upon a motion to quash an
spect appeal to the Supreme Court it was held that an opposition
mefi- filed for the purpose of setting aside a judgment was a
’_“?ﬁ' judieial proceeding within the meaning of section 29 of
ition 4 the Supreme & Exchequer Courts Act and that when the
liged opposition was filed the amount due on the judgment was
| 't‘:' upwards of $2,000 and consequently an appeal would lie.
1 the

alios King v. Dupuis, 28 Can. S.C.R. 388.

r. Held, that an opposition afin de distraire for the with-
\CR drawal of goods from seizure is a judicial proceeding

within the meaning of section 2, sub-section (e) of the
Supreme & Exchequer Courts Act.

st the

12,000 Magann v. Auger, 31 Can. S.C.R. 186.

sition In a suit upon a contract brought in the Superior Court
ds of of Quebee, the defendant, who was served substitutionally,
¢ also opposed a judgment entered against him by default by
ged to petition in revocation of judgment, first by preliminary
e was 1 objection taking exception to the jurisdiction of the court
b?nds over the cause of action, and then constituting himself
tained incidental plaintiff making a cross demand for damages

1ed by to be set off against plaintiff’s claim. The judgment of
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8.2,5.-8.(¢). the Superior Court dismissed the defendant’s petition in

judgment. "€V

Interven-
tion.

ocation of judgment, and this judgment was affirmed
by the Court of Queen’s Bench, but was reversed by the
Supreme Court.

Final judgment.
Intervention.

Article 220 of the Code of Civil Procedure provides
that ‘‘Every person interested in an action between other
parties may intervene therein at any time before judg-
ment,”’

Hamel v. Hamel, 26 Can. S.C.R. 17.

A case of Hamel v. Hamel was pending in the Superior
Court by one executor of an estate to have another removed.
A third party, already mis-en-cause, presented a petition
to the Superior Court asking to be permitted to intervene
for the purpose of having both executors removed. The
petition was refused by the Superior Court, the court hold-
ing that the intervening party should bring a separate
action for the relief he wished to obtain. On appeal the
petition was granted by the Court of Review, and the latter
judgment was reversed by the Court of Queen’s Bench.
The petitioner now appealing to the Supreme Court, his
appeal was quashed, the Court holding that the judgments
below were interlocutory and not final.

Guertin v. Gosselin, 27 Can. S.C.R. 514.

In this case certain lands were sold by the sheriff and
a judgment of distribution was prepared and homologated
according to the practice in the Province of Quebec fixing
the priorities and rights of the appellant and respondent as
hypothecary ereditors. The present appellant gave notice
of appeal to the Court of Queen’s Bench from the judg-
ment homologating the report. The present respondent,
Gosselin, thereupon presented a petition to the Court of
Queen’s Bench attacking the locus standi of Guertin, and
succeeded in obtaining a judgment of that court dismissing
Guertin's appeal. The latter then appealed to the Supreme
Court, when it was held that although the subject of appeal
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was a question of procedure it was so important, affecting S.2,s.-s.(¢).
as it did the very rights of the parties to the land, that the j:d‘mm'
e appeal should be heard. Interven-

tion.
Connolly v. Armstrong, 35 Can. S.C.R. 12.

The respondent applied by petition to the Superior
Court for leave to intervene to protect his rights in a suit
then pending. The petition was refused by the Superior

s

es Court, but this judgment was reversed by the Court of
er King’s Bench. A motion to quash an appeal to the
g Supreme Court was allowed on the ground that the judg-

-ment was purely interloeutory, following Hamel v. Hamel,
26 Can. S.C.R. 17.
Vide Macfarlane v. Leclaire, supra, p. 11.
lor

. Demande en nullité de décret.

on Article 784 of the Code of Civil Procedure, Quebee,
me provides that ‘‘Sheriffs’ sales may be vacated at the
‘he instance of the judgment debtor or of any ereditor or other
1d- interested party.”” A proceeding of this character is
ate intituled ‘‘une demande en nullité de décret.”’

tt:: Dufresne v. Dizon, 16 Can. S.C.R. 596.

ch. The respondent’s lands had been sold for $1,350.00

his under an exeeution against another party and only after
the completion of the sale did she become aware of the fact.

nts
Her petition to have the sheriff’s sale vacated by demande
en nullité de décret was granted by the Superior Court,
and this judgment was affirmed by the Court of Queen’s
and Bench, and subsequently on appeal to the Supreme Court
ted of Canada.
't“‘g Lefeuntun v. Veronneau, 22 Can. S.C.R. 203.
ti:: The respondent had obtained judgment for $433.41 and
dg- costs against the appellant and seized and sold his lands
o under a writ of execution. The appellant attacked the
. oi sheriff's sale by demande en nullité de décret for irregu-
;n a larity. His petition was dismissed by the Superior Court
sing and this judgment affirmed by the Court of Queen’s Bench.
e A motion to quash a turther appeal to the Supreme Court
of Canada was dismissed, the Court holding that a judg-

peal ment in a petition en nullité de décret was appealable.
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8.2,8.-8.(¢). Recusation.
Final

iudgment. Article 237 of the Code of Civil Procedure of Quebee
Recusation. . 2 2 " 2 2
provides that a judge may be disqualified from acting in a
proceeding if he has an interest in favouring any of the
parties, and on other grounds, and a proceeding to dis-
qualify him is intituled a ‘‘recusation.”

Ethier v. Ewing, 29 Can. S.C.R. 446.

A judgment of the Superior Court dismissed a petition
for the recusation of the respondent as a Commissioner in
expropriation proceedings taken for street improvements
in the city of Montreal. This judgment was affirmed by
the Court of Review. A further appeal to the Supreme
Court of Canada was quashed on the ground that the judg-
ment of the Court of Review was not a final judgment
within the meaning of the Supreme Court Act.

Incidental demand.

Archibald v. deLisle, 25 Can. S.C.R. 1.

It is only as regards the principal action that the action
in warranty is an incidental demand. Between the war-
rantee and the warrantor it is a principal action, and may
be brought after judgment on the principal action, and the
defendant in warranty has no interest to object to the
manner in which he is ealled in where no question of juris-
diction arises and he suffers no prejudice thereby.

But if a warrantee elect to take proceedings against his
warrantors before he has himself been condemned he does
so at his own risk, and if an unfounded action has been
taken against the warrantee, and the warrantee does not
get the costs of the action in warranty included in the
judgment of dismissal of the aection against the principal
plaintiff, he must bear the consequences.

Jurisdiction of Court over its own officers.

Wilkins v. Geddes, Cout. Dig. 80.

An order by a Superior Court exercising its summary
jurisdiction over its own immediate officers, on an applica-
tion by a third party to obtain an order for the payment

0B e e 4
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over of interest received by such officer on moneys held R-i:..l--l-(')-

e by him on deposit as an officer of the court, is a final order judgment.
a from which an appeal will lie to the Supreme Court of Jur:f:t‘bn
o Canada, under 38 Viet. ch. 11, see. 11, (Fournier, J., dis- g:;";'t:'
- senting; Taschereau, J., dubitante.) officers.
Attorney-General of Ontario v. Scully, 33 Can. S.C.R.
16.
m The Ontario eourts have held that a person acquitted on
in a criminal charge can only obtain a copy of the record on
ts the fiat of the Attorney-General. 8. having been refused
y such fiat applied for a writ of mandamus, which the
ne " Divisional Court granted, and this judgment was affirmed
e by the Court of Appeal. Held, that the question raised by
nt the proposed appeal if not one of practice, was a question
of the eontrol of provineial courts over their own records
and officers with which the Supreme Court should not
interfere.
e Order relating to standing of counsel or attorney.
\r- Lenoir v. Ritchie, Cout. Dig. 80.
.;i i A judgment of the Supreme Court of Nova Secotia
"he making absolute a rule nisi to grant rank and precedence
:is- to a Queen’s Counsel is one from which an appeal would
lie to the Supreme Court of Canada, Fournier, J., dis-
uts senting.
oes In re Cahan, 21 Can. S.C.R. 100.
:2: By a statute of Nova Scotia, special privileges were
the given to graduates of the Dalhousie Law School wishing
pal to be admitted to practise the profession in that province.
The appellant Cahan applied to the Supreme Court of
Nova Scotia for admission as an attorney, relying upon the
provisions of the statute, which was refused. Held, per
Taschereau and Patterson, JJ., the judgment below was
not a final one and appeal should be quashed. And per
ary Strong and Taschereau, JJ., it was never intended that
ica- this Court should interfere in matters respecting the admis-

ent sion of attorneys and barristers in the several provineces.
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Contempt.

Fllis v. Baird, 16 Can. S.C.R. 147.

A rule nisi issued by the Supreme Court of New Bruns-
wick was made absolute ecalling upon appellant to shew
cause why an attachment should not issue against him or
he be committed for contempt of court in publishing certain
articles in a newspaper. Held, that this was not a final
judgment from which an appeal would lie to the Supreme
Court.

In re O'Brien, 16 Can. S.C.R. 197.

The decision of a provineial court in a case of construe- ,

tive contempt is not a matter of diseretion in which an
appeal is prohibited by section 27 (now section 45). The
Supreme Court has jurisdiction to entertain such an appeal
from the judgment of the Court of Appeal of the provinece
not only under section 24 (a) (now section 36) of the
Supreme & Exchequer Courts Aect, as a final judgment in
an action or suit, but also under sub-section 1 of section 26
(now section 42) as a final judgment ‘‘in a matter or other
judicial proceeding.”’

Entry of judgment deferred.

Ellis v. The Queen, 22 Can. S.C.R. 7.

In proceedings by attachment for contempt of court,
Held, that a memorandum in minute book of clerk of eourt
that appellant was ‘‘found guilty of contempt’’ and no
formal judgment entered, was not a final judgment from
which an appeal will lie to the Supreme Court,

Toronto Type Co. v. Mergenthaler Co., 36 Can. S.C.R.
593.

In this case the defendants demurred to the plaintiff's
statement of claim, and after argument of the demurrer
the judge of the Exchequer Court adjudged that the demur-
rer should be disposed of at the trial of the action. Upon a
motion for leave to appeal to the Supreme Court from this
order, Held, that the order in question was not a judgment
upon the demurrer, but merely a postponement of judg-
ment until the trial, and that no appeal lay from this order
to the Supreme Court.
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Order to furnish security. 1":5:;-’{1"-9'(”
Desaulniers v. Payette, 33 Can. S.C.R. 340. jdudgfment.

. or
An order requiring opposants afin de charge to furmshmufm-ny,

security that land seized in execution, if sold by the sheriff
subject to the charge claimed, should realize sufficient to
satisfy the elaim of the execution creditor, is merely an
interlocutory judgment from which no appeal lies to the
Supreme Court.

Vide also Kirkpatrick v. Birks, 37 Can. S.C.R. 512.

Order refusing trial by jury.

Demers v. The Bank of Montreal, 27 Can. S.C.R. 157.

In this case the Superior Court refused an application
of the defendants to have the issues in the cause tried by a
jury and this refusal was affirmed by the Court of Queen's
Benech. A motion to quash an appeal to the Supreme
Court was granted, the Court holding that the judgment
appealed from was interlocutory and not final.

Virtue v. Hayes, In re Clark, Cout. Dig. 83, 9th Apl,
1889.

Judgment was recovered in Virtue v. Hayes to realize
mechanies’ liens, and C., the owner of the land on which
the work was done, petitioned to have judgment set aside as
a cloud upon his title. On this petition an order was made
allowing C. to come in and defend the action for lien on
terms, which not being ecomplied with, the petition was
dismissed, and the judgment dismissing it was affirmed by
the Divisional Court and the Court of Appeal. Held, that
the judgment appealed from was not a final judgment
within the meaning of section 24 (a) of the Supreme &
Exchequer Courts Aet, or, if it was, it was a matter in the
judicial diseretion of the court, from which by section 27
no appeal lies to the Supreme Court of Canada.

Interim injunction.

Kearney v. Dickson, Cass. Dig. 431.

Plaintiff brought an action of trespass claiming damages
and an injunction restraining the defendant from proceed-
ing with the digging of trenches and laying of pipes on
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her land. Upon the ex parte application of the plaintiff
an interim injunction was granted until the hearing of the
cause. Upon the defendant’s motion the injunction was
set aside and an appeal from this order was dismissed by
the Supreme Court of Nova Scotia. The appeal of the
plaintiff to the Supreme Court of Canada was quashed on
the ground that the order appealed from was interlocutory
and not final.

Attachments.

Molson v. Barnard, 18 Can. S.C.R. 622,

An article of the Code of Civil Procedure, Quebee,
provides, ‘‘If there is no other remedy equally convenient,
but beneficial and effectual, the plaintiff may obtain a con-
servatory attachment (saisie conservatoire) upon an affi-
davit shewing’’ (amongst other things) ‘‘that he is entitled
to rank by preference upon the price of moveable property
and that it is being dealt with in such a manner as to defeat
his remedy, or that he is entitled by reason of some pro-
vision of law to have moveable property placed in judicial
custody in order to insure the exercise of his rights over it."”’

In this case the plaintiff, claiming a solicitor’s lien upon
certain monies in court issued a writ of attachment (saisie
conservatoire) attacking monies in the hands of the pro-
thonotary of the Superior Court. The defendant petitioned
to have the writ set aside, alleging that it was illegal, null
and void, and that the affidavit upon which the writ issued
did not disclose any legal ground for the attachment. By
his declaration attached to his affidavit, the plaintiff claimed
$3,932.17 for services as solicitor to protect, for the defen-
dant, the money in court. The Superior Court quashed
the writ of attachment, but this judgment was reversed by
the Court of Queen’s Bench, and it was ordered that the
hearing of the petition should be proceeded with at the
same time as the hearing of the main action, and that the
two proceedings be joined. Upon appeal by the defendant
to the Supreme Court of Canada, it was held, Strong, J.,
dissenting, that the judgment was interlocutory and not
final.
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Capias.

Goldring v. La Banque d’Hochelaga, 5 App. Cas. 371.

A judgment of the Court of Queen’s Bench (Quebec)
affirming the judgment of the Superior Court, which
rejected the appellant’s petition that a certain writ of ca, re,
issued against him under articles 798 and 801 C.C.P. might
le set aside, is not a final judgment within the meaning
of article 1178, now article 68, which reads as follows :—

““68. An appeal lies to Her Majesty in Her Privy Coun-
cii from final judgments rendered in appeal by the Court
of Queen’s Bench;

‘1, In all cases where the matter in dispute relates to
any fee of office, duty, rent, revenue, or any sum of money
payable to Her Majesty;

““2 In cases concerning titles to lands or tenements,
annual rents or other matters in which the rights in future
of the parties may be affected;

““3. In all other cases wherein the matter in dispute
exceeds the sum or value of five hundred pounds sterling.”’

Mackinnon v. Keroack, 15 Can. S.C.R. 111.

Where a capias had issued under article 798 of the
C.C.P. (P.Q.) and the prisoner petitioned to be discharged
under article 819 C.C.P., which petition was dismissed after
issue joined on the pleadings under article 820 C.C.P., and
the judgment of dismissal was affirmed by the Court of
Queen’s Bench for Lower Canada, held, that the judgment
was a final judgment in a judicial proceeding within the
meaning of section 28, Supreme & Exchequer Courts Act,
and therefore appealable.

Carter v. Molson, 8 App. Cas. 530.

Held, that under article 1178 C.C.P., now article 68, no
appeal lies as of right from a judgment of the Court of
Queen’s Bench (Quebee) in proceedings arising out of the
arrest of a debtor under a writ of ca. re.

(f) ‘appeal’ includes any proceeding to set aside or vary
any judgment of the court appealed from;

(g) ‘the court appealed from’ means the court from which
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the appeal is brought directly to the Supreme Court,
whether such court is one of original jurisdiction or a
court of appeal;

(h) ‘witness’ means any person, whether a party or not, to
be examined under the provisions of this Aet. R.S,
e. 135, ss. 2 and 96.

3. The court of common law and equity in and for
Canada now existing under the name of The Supreme
Court of Canada, is hereby continued under that name, as
a general court of appeal for Canada, and as an additional
court for the better administration of the laws of Canada,
and shall continue to be a court of record. 6 Edw. VIIL. e.
b0, s. 1.

This section by 6 Edw. VIL e. 50, was substituted for sec-
tion 3 of the Revised Statutes, 1886, ¢. 135, as amended by
50-51 V. ¢. 16, 8. 57. The old section read as follows:—

““The court of common law and equity, in and for
Canada, now existing under the name of ‘The Supreme
Court of Canada,’ is hereby continued under such name,
and shall continue to be a court of record.”

The amendment was made in connection with the sub-
stitution of a new section for section 37 of the old Aect
(now section 60), and the object Parliament had in view
in amending the statute appears in the notes to section 60,
infra.

Section 101 of the B.N.A. Aect, 1867, provides as fol-
lows: ‘““The Parliament of Canada may, notwithstanding
anything in this Aet, from time to time, provide for the
constitution, maintenance and organization of a general
court of appeal for Canada, and for the establishment of
any additional courts for the better administration of the
laws of Canada.”’

For the appellate jurisdiction of the Supreme Conrt
vide sec. 35 et seq.

In the case of the Credit Valley Rly. Co. v. Grand
Trunk Rly. Co., 27 Gr. 232 (Ont.), an application was
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made to Taschereau, J., in Chambers on the 6th February,
1880, for leave to appeal from a judgment of the Court of
Chancery of Ontario without any intermediate appeal to
the Ontario Court of Appeal. The application was refused
on the ground that under seetion 101 of the B.N.A. Aect,
the Federal authority had power to grant an appeal only
from the provineial ecourts of last resort and that the pro-
vision of the Supreme Court Amendment Aect, 1879 (42
V. e. 39, s. 6), which permitted of an appeal per saltum
without any appeal to any intermediate court of appeal
in the province, was ultra vires of the Dominion Parlia-
ment. (Doutre, Constitution of Canada, p. 337).

This decision was, however, not followed, and on the
22nd of June, 1882, in the case of the Bank of British
North America v. Walker, Cout, Dig. 88, the Supreme Court
granted leave to appeal from the judgment of the trial
judge without any intermediate appeal to the full Court
of the Supreme Court of British Columbia.

In L’Association St. Jean Baptiste de Montreal v.
Brault, 31 Can. S.C.R. 172, an appeal from the Court of
Review to the Supreme Court of Canada, it was contended
by counsel that the provision made by 64-55 V. e. 25,
s. 3, for an appeal from the Superior Court in Review in
cases which were not appealable to the Court of Queen’s
Bench, was wltra vires of the Parliament of Canada, and
that the appeal should be quashed. This motion was
refused, the Court pointing out that the respondent’s con-
tention must be that all appeals heard in the Supreme
Court from all over the Dominion, since its ereation in 1875
in cases not governed by the Federal laws were determined
without jurisdiction, and that if Parliament had not the
power to authorize an appeal in such cases from the Court
of Review in Quebee, it had not the power to authorize it
from the eourts of final jurisdiction in the other provinees.

Privy Council appeals from provincial courts,

In addition to the right of appeal to the Supreme
Court of Canada from the provineial courts, an appeal also
lies direet from these courts to the Judicial Committee of
the Privy Couneil.

47
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Appeals to the Judicial Committee of the Prlvy Couneil

E
A’i!’r“';” from the highest appellate judicial tribunal in any colony

Council
direct from
Provineial
Courts.

are governed by the provineial legislation limiting appeals
where the Crown has delegated to the Colonial Legislature
the duty of framing provisions on the subject of appeals.
It is doubtful if the Crown has power to grant special
leave to appeal in cases from the Provinces of Ontario and
Quebee where an appeal is denied by the provisions on the
subject of appeal enacted by the Legislatures of these pro-
vinees. These provisions are contained in R.S.0. e. 48,
and in the Code of Civil Procedure, Quebee, article 68.

The Constitutional Aet, 1791, 31 Geo. IIL e. 31, pro-

vides that the Governor, Lieutenant-Governor, or person
administering the Government of each of the provineces of
Canada, together with the Executive Council, should be a
court of ecivil jurisdiction for hearing and determining
appeals, subject to such appeal therefrom as such appeals
might before the passing of that Act have been heard and
determined by the Governor and Council of the Province
of Quebee ; but subject nevertheless to such further or other
provisions as may be made in this behalf by any Act of the
Legislative Council and Assembly of either of the said
provinces respectively, assented to by His Majesty, his
heirs or successors.

34 Geo. 111 c. 6, s. 30, provides as follows :—

‘““And be it further enacted by the authority aforesaid,
that the judgment of the said court of appeals of this pro-
vince shall be final in all cases where the matter in dispute
shall not exceed the sum or value of five hundred pounds
sterling; but in cases exceeding that sum or value, as well
as in all cases where the matter in question shall relate to
any fee of office, duty, rent, revenue, or any sum or sums
of money payable to His Majesty, titles to lands or tene-
ments, annual rents or such like matters or things where
the rights in future may be bound, an appeal shall lie to
His Majesty in his Privy Council, though the immediate
sum or value appealed for be less than five hundred pounds
sterling.”’

And by the 43rd section of this Aet, it is provided that
nothing therein contained shall be construed in any man-
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ner to derogate from any other right or prerogative of the
Crown whatsoever.

In the case of Cuvillier v. Aylwin, 2 Knapp 72, the ques-
tion was raised as to whether or not the King in Couneil
could grant leave to appeal from the judgment of the Court
of Appeals, Quebee, where the case did not fall within the
provisions of section 30 above, and the Master of the Rolls
held that “‘The King, acting with the other branches of the
Legislature, as one of the branches of the Legislature, has
the power of depriving any of his subjects in any of the
countries under his dominion of any of his rights.”” And
the petition for leave to appeal was therefore dismissed.

This decision was subsequently reviewed in Ee Marois,
15 Moo. P.C.C., p. 189, when Lord Chancellor Chelmsford
said :—

““Their Lordships are not satisfied that the subject
received (in Cuvillier v. Aylwin) that full and deliberate
consideration which the great importance of it demanded.
The report of the judgment of the Master of the Rolls is
contained in a few lines, and he does not appear to have
directly adverted to the effect of the proviso contained in
the 43rd section of the Act on the prerogative of the Crown.
Their Lordships must not be considered as intimating any
opinion whether this decision can be sustained or not, but
they desire not to be precluded by it from a further con-
sideration of the serious and important question which it
involves. The petitioner must understand that the prayer
of his petition (for leave to appeal) will be granted, but at
the risk of a petition being hereafter presented from the
opposite party, upon which his appeal may be dismissed
as incompetent.’’

By 3 & 4 Wm. IV. c. 41, the appeal to His Majesty in
Couneil only lay from courts of error or courts of appeal,
but by 7 & 8 V. c. 69, it provided as follows:—

‘“Whereas by the laws now in force in certain of Her
Majesty’s colonies and possessions abroad no appeals can
be brought to Her Majesty in Couneil for the reversal of the
judgments, sentences, decrees and orders of any courts of
justice within such colonies, save only of the courts of error
or courts of appeal within the same, and it is expedient that
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Her Majesty in Council should be authorized to provide for
the admission of appeals from other courts of justice within
such colonies or possessions. Be it therefore enacted by

and consent of the Lords spiritual and temporal, and Com-
mons, in this present Parliament assembled, and by the
authority of the same, that it shall be competent to Her
Majesty, by any order or orders to be from time to time
for that purpose made with the advice of her Privy Council
to provide for the admission of any appeal or appeals to
Her Majesty in Council, from any judgments, sentences,
deerees or orders of any court of justice within any British
colony or possession abroad, although such court shall not
be a court of error or a court of appeal within such colony,
or possession ; and it shall also be competent to Her Majesty,
by any such order or orders as aforesaid, to make all such
provisions as to Her Majesty in Council shall seem meet
for the instituting and prosecuting any such appeals, and
for carrying into effect any such decisions or sentences as
Her Majesty in Council shall pronounce thereon.”

This statute was passed in view of the decision of the
Privy Council in Re Cambridge, 3 Moo. 175, where it was
held that no appeal lay from the Supreme Court of Prince
Edward Island to the King in Couneil where no appeal had
been taken from the Supreme Court to the Governor in
Council, and where the Royal instruetions to the Governor
authorized him to allow appeals from the Supreme Court
of the Island, and for that purpose to issue a writ return-
able before himself and the Executive Council. The Act
applies equally to colonies where the appeal lies to a court
of error within the colony, and to those in which the
Supreme Court is a final court and no provision exists for
appeals to the Sovereign. Flint v. Walker, 5 Moo. 179.

In the Province of Ontario, therefore, it would appear
that an appeal will lie by leave of the Privy Council from
the High Court of Justice of that provinee; and similarly,
in the Province of Quebee, with leave, an appeal will lie
from the Superior Court, and in such cases leave may be
granted although the case is one in which, had it been
carried to the Court of Appeal in either province, any
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further appeal to the Privy Council could not be taken by  8.3.
reason of the case not being one falling within the limita- ‘m‘; -
tions placed upon appeals to the Privy Council by the Council
Provinecial Legislatures respectively. ';:;‘;ti:;i‘:'l'
For a form of petition for special leave to appeal direct (ourts,
without having recourse to an intermediate Court of
Appeal, see In re Barnett, 4 Moo. 453.
The previsions for appeal differ in the different pro-

vinees.

Privy Council appeals—Ontario.

In Ontario the right of appeal is regulated by the Re-
vised Statutes of 1897, ¢. 48, which provides as follows:—

““1. Where the matter in controversy in any case exceeds
the sum or value of $4,000, as well as in any case where the
matter in question relates to the taking of any annual or
other rent, customary or other duty, or fee or any like
demand of a general and public nature affecting future
rights, of what value or amount soever the same may be, an
appeal shall lie to Her Majesty in Her Privy Couneil; and
except as aforesaid no appeal shall lie to Her Majesty in
Her Privy Counecil.

‘2. No such appeal shall be allowed until the appellant
has given security in $2,000 to the satisfaction of the court
appealed from, that he will effectually prosecute the appeal,
and pay such costs and damages as may be awarded in
case the judgment appealed from is confirmed.

““3. Upon the perfecting of such security, execution
shall be stayed in the original cause.

‘“4, Subject to entry to be made by the judges author-
ized to make rules with reference to the High Court and
Court of Appeal under the Judicature Act, the practice
applicable to staying executions upon appeals to the Court
of Appeal in foree prior to 16th April, 1895, shall apply to
an appeal to Her Majesty in Her Privy Counecil.

‘5. A judge of the Court of Appeal shall have author-
ity to approve of and allow the security to -be given by a
party who intends to appeal to Her Majesty in Her Privy
Couneil, whether the application for such allowance be
made during the sitting of the said court, or at any other
time.
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““6. The preceding sections shall not apply to an appeal
to Her Majesty in Her Privy Council from a judgment of
any court on a reference under the Revised Statute for
Expediting the Decision of Constitutional and other Pro-
vineial Questions.

““7. Costs awarded by Her Majesty in Her Privy Coun-
c¢il upon an appeal shall be recoverable by the same process
as costs awarde ! by the Court of Appeal.”’

Privy Council appeals—Quebec.

In the Provinee of Quebee the right of appeal is regu-
lated by articles 68 and 69 of the Code of Civil Procedure,
which provide as follows :—

““68. An appeal lies to Her Majesty in her Privy Coun-
cil from final judgments rendered in appeal by the Court of
Queen’s Bench.

““1. In all cases where the matter in dispute relates to
any fee of office, duty, rent, revenue or any sum of money
payable to Her Majesty.

““2. In cases concerning titles to lands or tenements,
annual rents or other matters in which the rights in future
of the parties may be affected.

““3. In all other cases wherein the matter in dispute
exceeds the sum or value of five hundred pounds sterling.

““69. Causes adjrndicated upon in review, which are sus-
ceptible of appeal to Her Majesty in Her Privy Council,
but the appeal whereof to the Court of Queen’s Bench is
taken away by articles 43 and 44 may, nevertheless, be
appealed to Her Majesty.”’

Privy Council appeals—Alberta and Saskatchewan.

In the Provinees of Alberta and Saskatchewan, the right
of appeal to the Privy Couneil is governed by an Imperial
Order in Council dated 30th July, 1891, which provides as
follows :—

““Whereas by an Aet of the Parliament of Canada
passed in the forty-ninth year of Her Majesty’s reign,
chapter twenty-five, intituled ‘An Aect further to amend
the law respecting the North-West Territories,” a Supreme
Court of Record or original and appellate jurisdiction was

con
rito
rite



SUPREME COURT ACT. 53

constituted and established in and for the North-West Ter-
ritories, called ‘the Supreme Court of the North-West Tcr-‘\"l".:iv
ritories;’ Couneil

““ And whereas by chapter fifty of the Revised Statutes Mdt::::'md
of Canada intituled the North-West Territories Act, the Saskatche-
said court was continued under the name aforesaid, but no Wa™
provision has yet been made for the prosecution and regula-
tion of appeals to Her Majesty in Council from the said
court;

And whereas it is expedient that provision should be
made by this order to enable parties to appeal from the
decisions of the said ecourt to Her Majesty in Counecil, it is
hereby ordered by the Queen’s most excellent Majesty, by
and with the advice of Her Privy Council, as follows:—

““1. Any person or persons may appeal to Her Majesty,
her heirs and suecessors in her or their Privy Council, from
any final judgment, decree, order, or sentence of the said
Supreme Court of the North-West Territories in such man-
ner, within such time and under and subject to such rules,
regulations and limitations as are hereinafter mentioned;
that is to say,

‘““In case any such judgment, decree, order or sentence
shall be given or pronounced for or in respect of any sum
or matter at issue above the amount or value of three
hundred pounds sterling (£300), or in case such judgment,
decree, order or sentence shall involve directly or indirectly

§ any claim, demand or question to or respecting property, or
» any civil right amounting to or of the value of three
hundred pounds sterling (£300), the person or persons g
feeling aggrieved by any such judgment, decree, order or b Al
sentence may within fourteen days next after the same 1y
t shall have been pronounced, made, or given, apply to the B
1 said court by motion or petition for leave to appeal there- ‘ 5 g >
" from to Her Majesty, her heirs and successors, in her or P ;'_”
} their Privy Couneil ; &y ¥ :J.
. “In case s.uvh leave to appeal shall be prayed by the ik ‘
a, party or parties who is or are directed to pay any such v
d sum of money or perform any duty, the said court may (|
- either direct that the judgment, decree, order or sentence

appealed from shall be carried into execution, or that the




54

8.3.
A Is to
ivy
Council
direct.
Alberta and
Saskatche-
wan.

SUPREME COURT ACT.

execution thereof shall be suspended pending the said
appeal as to the said court may appear to be most consistent
with real and substantial justice;

And in case the said court shall direct such judgment,
decree, order or sentence to be carried into execution, the
person or persons in whose favour the same shall be given
shall, before the execution thereof, enter into good and
sufficient security to be approved by the said court for the
due performance of such order as Her Majesty, her heirs
and successors shall think fit to make upon such appeal ;

In all cases security shall also be given by the party or
parties appellant in a bond or mortgage or personal recog-
nizance not exceeding the value of five hundred pounds
sterling (£500) for the prosecution of the appeal, and the
payment of all such costs as may be awarded by Her
Majesty, her heirs and successors, or by the Judicial Com-
mittee of Her Majesty’s Privy Council, to the party or
parties respondent; and if such last-mentioned security
shall be entered into within three months from the date of
such motion or petition for leave to appeal, then, and not
otherwise, the said court shall admit the appeal, and the
party or parties appellant shall be at liberty to prefer
and prosecute his, her or their appeal to Her Majesty, her
heirs and sueccessors, in her or their Privy Council, in such
manner and under such rules as are or may be observed
in appeals made to Her Majesty from Iler Majesty’s
colonies and plantations abroad.

““2, Tt shall be lawful for the said Supreme Court at its
discretion on the motion or petition of any party who con-
siders himself aggrieved by any preliminary or interlocu-
tory judgment, decree, order or sentence of the said
Supreme Court, to grant permission to such party to appeal
against the same to Her Majesty, her heirs and successors,
in her or their Privy Council, subject to the same rules,
regulations and limitations as are herein expressed respect-
ing appeals from final judgments, decrees, orders and
sentences.

‘3. Nothing herein contained doth or shall extend or be
construed to extend to take away or abridge the undoubted
right and authority of Her Majesty, her heirs and succes-
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sors, upon the humble petition of any person or persons S "w
aggrieved by any judgment or determination of the uid‘m:';
court at any time to admit his, her, or their appeal there- Council
from, upon such terms as Her Majesty, her heirs or succes- e aad
sors, shall think fit, and to reverse, correct or vary such ™ gaskatche-
judgment, or determination in such manner as to Her wan.
Majesty, her heirs and successors shall seem meet.

‘4, In all cases of appeal admitted by the said court
or by Her Majesty, her heirs or successors, the said court
shall certify and transmit to Her Majesty, her heirs or sue-
cessors, in her or their Privy Council, a true and exact copy
of all evidence, proceedings, judgments, decrees and orders
had or made in such cases appealed so far as the same have
relation to the matter of appeal, such copies to be certified
under the seal of the said court, and the said court shall
also certify and transmit to Her Majesty, her heirs and
successors, in her or their Privy Council, a copy of the
reasons given by the judges of such court, or by any of such
judges, for or against the judgment or determination
appealed against, where such reasons shall have been given
in writing, and where such reasons shall have been given
orally, then a statement in writing of the reasons given by
the judges of such court, or by any of such judges, for or
against the judgment or determination appealed against.

‘5. The said court shall, in all cases of appeal to Her
Majesty, her heirs or suceessors, conform to and execute,
or cause to be executed, such judgments and orders as Her
Majesty, her heirs and successors shall think fit to make in
the premises in such manner as any original judgment,
decree or deeretal order, or other order or rule of the said
court should or might have been executed.

And the Right Honourable Lord Knutsford, one of Her
Majesty’s principal Secretaries of State, is to give the
necessary directions herein accordingly.’’

Privy Council appeals—British Columbia.

In the Province of British Columbia, the appeals are
regulated by 12-13 Viet. (Imp.), ch. 48 (for original statute
see Safford & Wheeler’s Privy Council Practice, p. 375) ;
and the Imperial Order in Council dated 12th July, 1887.
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The terms of this Order in Counecil are, mutatis mutandis,
the same as those contained in the Order in Council regu-
lating appeals from the North-West Territories, supra.

Privy Council appeals—Manitoba.

In the Provinee of Manitoba, the right of appeal to the
Privy Couneil is governed by Imperial Order in Council
dated 26th November, 1892. The terms of the order are the
same as those for the North-West Territories. For pre-
amble, vide Safford & Wheeler’s Privy Council Practice,
p. 378.

Privy Council appeals—N ew Brunswick.

In the Province of New Brunswick, the appeal to the
Privy Council is regulated by an Order in Counecil dated
27th November, 1852, practically identical with the order
governing appeals from the North-West Territories and the
Provinee of Manitoba. For preamble, vide Safford &
Wheeler’s Privy Council Practice, p. 380,

Privy Council appeals—Nova Scotia.

An appeal from the Supreme Court of Nova Scotia lies
to the Judicial Committee of the Privy Couneil under the
Order in Council of the 20th March, 1863. The terms of
this order are also substantially identical with those of
the North-West Territories, supra. For the preamble,
vide Safford & Wheeler’s Privy Council Practice, p. 391.

Privy Council appeals—Prince Pdward Island.

In the Royal instruetions issued to the early Governors
of Prince Edward Island, provision was made for an
appeal from the Supreme Court to the Governor in Couneil
and the same instructions provided that where a party was
dissatisfied with the decision of the Governor in Council,
an appeal should be allowed to the King in Council sub-
jeet to eertain limitations. These Royal instructions were
discontinued after the passing of the Statute 3 & 4 Wm.
1V, ch. 41, being an Aet for the better Administration of
Justice in His Majesty’s Privy Council. Up to the present
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time no Imperial Order in Council has been passed provid-
ing for a direct appeal from the Supreme Court of this
provinee. Appeals now can only be taken after leave has
been granted by the Judicial Committee.

For Practice on appeals to His Majesty’s Privy Counecil,
vide, p. 252, infra.

THE JUDGES.

4, The Supreme Court shall consist of a chief justice to
be called the Chief Justice of Canada, and five puisné
judges, who shall be appointed by the Governor in Couneil
by letters patent under the Great Seal. 59 V., c. 14,8 1.

By the Imperial Act 58-59 Viet. ch. 44, it is provided as
follows :—

1. (1) If any person being or having been Chief Jus-
tice or a judge of the Supreme Court of the Dominion of
Canada, or of a Superior Court in any provinee of Canada,
or any of the Australasian colonies mentioned in the sche-
dule to this Act, or of either of the South African colon-
ies mentioned in the said schedule, or of any other Superior
Court in Her Majesty’s Dominions named in that behalf
by Her Majesty in Council, is a member of Her Majesty’s
Privy Council, he shall be a member of the Judicial Com-
mittee of the Privy Couneil.

(2) The number of persons being members of the Judi-
¢ial Committee by reason of this Act shall not exceed five
at any one time.

(3) The provisions of this Act shall be in addition to,
and shall not affect, any other enactment for the appoint-
ment of or relating to members of the Judicial Committee.

2. This Act may be cited as the Judicial Committee
Amendment Act, 1895,

Pursuant to this Act His Lordship Sir Henry Strong,
Chief Justice of Canada, and the present Chief Justice, Sir
Elzear Taschereau, have been sworn in as members of the
Privy Council, and by the terms of the Act are members
of the Judicial Committee.

5. Any person may be appointed a judge who is or has
been a judge of a superior court of any of the provinces

8.3,
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of Canada, or a barrister or advocate of at least ten years’
standing at the bar of any of the said provineces. R.S,, e.
135, s. 4.

6. Two at least of the judges shall be appointed from
among the judges of the Court of King’s Beneh, or of the
Superior Court, or the barristers or advocates of the Pro-
vinee of Quebee. R.S, e. 135, s. 4.

7. No judge shall hold any other office of emolument
either under the Government of Canada or under the
government of any provinee of Canada. R.S, e. 135, s. 4.

8. The judges shall reside at the city of Ottawa, or
within five miles thereof. R.S., e. 135, s. 4.

9. The judges shall hold office during good behaviour,
but shall be removable by the Governor-General on address
of the Senate and House of Commons. R.S., e. 135, s. 5.

10. Every judge shall, previously to entering upon the
duties of his office as such judge, take an oath in the form
following :

i , do solemnly and sincerely promise and
swear that I will duly and faithfully, and to the best of my
skill and knowledge, execute the powers and trusts reposed
in me as chief justice (or as one of the judges) of the
Supreme Court of Canada. So help me God.” R.S, c.
135, 8. 9;—50-51 V,, e. 16, s. 57.

11. Such oath shall be administered to the Chief Justice
before the Governor-General, or person administering the
Government of Canada, in Council, and to the puisné
judges by the Chief Justice, or, in his absence or illness, by
any other judge present at Ottawa. R.S, e. 135, s. 10.

Sections 7 and 8 of the Supreme & Exchequer Courts
Act, R.8.C. ch. 135, provided for the salaries of the judges
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of the Supreme Court, and their superannuation. Thes
provisions are now found in the Judges Act, R.S. e. 138

When taking office, every judge of the Supreme Court
takes the following oath of allegiance to the Sovereign, pur-
suant to the provisions of R.S. ¢. 78:—

o , do sincerely promise and swear that I
will be faithful and bear true allegiance to His Majesty
King Edward VII. (or reigning Sovereign for the time
being) as lawful Sovereign of the United Kingdom of
(reat Britain and Ireland, and of this Dominion of Can-
ada, dependent on and belonging to the said Kingdom, and
that I will defend him to the utmost of my power against
all traitorous conspiracies or attempts whatsoever, which
shall be made against his person, Crown and dignity, and
that I will do my utmost endeavour to disclose and make
known to His Majesty, his heirs or successors, all treasons
or traitorous conspiracies and attempts which I shall know
to be against him or any of them: and all this I do swear
without any equivocation, mental evasion or secret reserva-
tion. So help me God.”

REGISTRAR AND OTHER OFFICERS.

12. The Governor in Council may, by an instrument
under the Great Seal, appoint a fit and proper person, being
a barrister of at least five years’ standing, to be Registrar
of the Supreme Court. R.S,, e. 135, s. 11.

13. The Registrar shall hold office during pleasure and

shall reside and keep an office at the city of Ottawa. R.S,,
c. 135, 8. 11.

14, The Registrar shall have the rank of a Deputy
Head of a Department and shall be paid a salary begin-
ning on his appointment at three thousand five hundred
dollars per annum with an annual increase of one hundred
dollars, until a maximum salary is reached of four thousand
dollars. 3 E. VIL, e. 69, s. 1.

811
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15. The Registrar shall, subject to the direction of the
Minister of Justice, oversee and direct the officers, elerks
and employees appointed to the Court. 3 E. VIL, c. 69, s. 3.

18. The Registrar shall give his full time to the publie
service and shall not receive any pay, fee or allowance in
any form in excess of the amount hereinbefore provided.
3 E. VIL, c. 69, s. 3.

17. The Registrar shall, under the supervision of the
Minister of Justice, have the management and control of
the Library of the Court and the purchase of all books
therefor. 51V, e. 37, s. 4.

18. The Registrar shall, until otherwise provided, publish
the reports of the decisions of the Court. 50-51 V., ¢. 16, s.
57.

19. The Registrar shall have such authority to exercise
the jurisdiction of a judge sitting in Chambers as may be
conferred upon him by general rules or orders made under
this Aet. 50-51 V., e. 16, s. 57.

Section 109, infra, empowers the Supreme Court to
make general rules and orders authorizing the Registrar to
exercise the jurisdietion of a judge of the Court sitting
in Chambers, and such rules are given the same foree and
effeet as if expressly provided for in the Aet.

General Order No. 83, infra, p. 451, made in pursnance
of section 109, confers upon the Registrar all the authority
and jurisdiction which may be exercised by a judge sitting
in Chambers except,

(a) granting writs of habeas corpus, and adjudicating
upon the return thereof; and

(b) granting writs of certiorari.

20. The Governor in Counecil may appoint a reporter and
assistant reporter who shall report the decisions of the
Court and who shall be paid such salaries respectively
as the Governor in Couneil determines. 50-51 V., e. 16, s. 57.

————
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21, The Governor in Council may, from time to time,
appoint such other clerks and servants of the Court as are
necessary, all of whom shall hold office during pleasure.
R.S, e. 135, s. 11; 50-51 V., ¢. 16, 5. 57.

22. The provisions of the Civil Service Act and of the
Civil Service Superannuation and Retirement Act shall so
far as applicable extend and apply to such officers, elerks
and servants at the seat of Government. R.S., . 135, s. 14

Sections 21 and 22, supra, have been construed by the
Department of Justice to authorize the Governor in Coun-
cil to appoint clerks and servants of the Court independ-
ently of the provisions of the Civil Service Aet, but upon
the appointment being made the Civil Service Act and the
Civil Service Superannuation and Retirement Aect become
applicable.

23. The Sheriff of the county of Carleton, in the Pro-
vinee of Ontario, shall be ex-officio an officer of the Court
and shall perform the duties and functions of a sheriff in
connection therewith. R.S. ¢ 135, s. 15.

BARRISTERS AND SOLICITORS.

24. All persons who are barristers or advocates in any of
the Provinces of Canada may practise as barristers, advo-
cates and counsel in the Supreme Court. R.S,, e. 135, s.
16;—50-51 V., e. 16, s. 57.

In Halifax City Rly. Co. v. The Queen, Cout. Dig. 1118,
the Court refused to hear a member of the Bar of the
State of New York who desired to appear on behalf of the
appellants.

In the Steamship Calvin Austin v. Lovitt, on February
27th, 1905, counsel for the respondent called the attention
of the Court to the fact that a member of the Massachu-
setts Bar had been heard in this appeal in the Admiralty
Court below, and requested that he be heard by the
Supreme Court. Counsel for the appellant not objecting,
the Court granted the application and counsel was called
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S. 24 within the Bar and took part in the argument of the appeal
Foreign. 51\ behalf of the respondent.

counset,

25. All persons who are attorneys or solicitors of the
superior courts in any of the provinces of Canada may
practise as attorneys, solicitors and proetors in the Supreme
Court. R.S, e. 135, 5. 17;—50-51 V., ¢. 16, s. 57.

28. All persons who may practise as barristers, advocates,
counsel, attorneys, solicitors or proectors in the Supreme
Court shall be officers of the Court. R.S,, e. 135, 5. 18;—
50-51 V., e. 16, s 57.

SESSIONS AND QUORUM,

27. Any five of the judges of the Supreme Court shall
constitute a quornm and may lawfully hold the Court.
51 V,¢ 87,41

28. It shall not be necessary for all the judges who
have heard the argument in any ecase to be present in order
to constitute the Court for delivery of judgment in such
case, but in the absence of any judge, from illness or any
other cause, judgment may be delivered by a majority of
the judges who were present at the hearing. 51 V., e. 37,
5

Where a judge has died between the argument of the
appeal and the delivery of judgment, the Court has held
that this section authorized a delivery of judgment accord-

! ing to the opinions of a majority of the judges who sat
! upon the appeal exclusive of the opinion of the deceased
judge.

Where one of the judges who sat during the hearing of
an appeal in which judgment had been reserved, resigned
his Commission before the judgment was rendered, and
thereby became disqualified from adjudieating upon the
appeal, the case was ordered to be reheard at the next
following session of the Court. Wright v. The Queen, Mch.
15th, 1895,

P———
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29. Any judge who has heard the case and is absent at
the delivery of judgment, may hand his opinion in writing
to any judge present at the delivery of judgment, to be read
or announced in open court, and then to be left with the
Registrar or reporter of the Court. 51 V, e. 27,s. 1.

30. No judge against whose judgment an appeal is
brought, or who took part in the trial of the cause or matter,
or in the hearing in a court below, shall sit or take part in
the hearing of or adjudieation upon the proceedings in the
Supreme Court.

2. In any cause or matter in which a judge is unable to
sit or take part in consequence of the provisions of this
section, any four of the other judges of the Supreme Court
shall constitute a quorum and may lawfully hold the court.
62 V.o 87,0 1.

This section has been eonstrued to disqualify a judge
from sitting in appeal on a case in which he was a member
of the court below, but took no part in the judgment of that
court. Grant v. Maclaren, May 9th, 1894,

The Court being fully constituted for the hearing of an

_appeal under sub-section 2 of this section, judgment may
be given dismissing the appeal where the members of the
Court are equally divided in opinion, differing in this
respect from appeals heard under the next following
section.

Where the members of the Supreme Court are equally
divided in opinion so that the decision appealed against
stands unreversed, the result of the decision affects the
actual parties to the litigation only, and the Supreme Court
in similar cases brought before it is not bound by the
result of the previous case. Re Stanstead Election, 20 Can.
S.C.R. 12.

31. Any four judges shall constitute a quorum and may
lawfully hold the eonrt in cases where the parties consent
to be heard before a court so composed. 59 V, e. 14, s, 2,
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It is the invariable practice of the Court to direct a re-
argument where a case is argued before four judges by
consent of parties, and the members of the Court are
equally divided in opinion, the practice differing in this
respect from the case where four constitute a quorum of
the Court by reason of one of the judges being disqualified
from sitting under the preceding section.”’ October 9th,
1905,

Rule 73 provides that:—

“If it happens at any time that the number of judges
necessary to constitute a quorum for the transaction of the
business to be brought before the court is not present, the
Jjudge or judges then present may adjourn the sittings of
the court to the next day or some other day, and so on
from day to day, until a quorum shall be present.”’

32. The Supreme Court, for the purpose of hearing and
determining appeals, shall hold in each year, at the city of
Ottawa, three sessions,

2. The first session shall begin on the third Tuesday of
February, the second on the first Tuesday in May, and
the third on the first Tuesday in October, in each year.

3. Each of the said sessions shall be continued until the
business before the court is disposed of. R.S, e. 135, s.
20;,—54-55 V., e. 25, 5. 1.

33. The Supreme Court may adjourn any session from
time to time and meet again at the time appointed for the
transaction of business.

2. Notice of such adjournment and of the day fixed for
the continnance of such session shall be given by the
Registrar in the Canada Gazette. R.S., e. 135, s. 21.

34. The Court may be convened at any time by the Chief
Justice, or, in the event of his absence or illness, by the
senior puisné judge, in such manner as is prescribed by the
rules of Court. R.S, e. 135, s. 22,
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Rule 12 provides as follows :—

““The notice convening the court under section 14 of
the Act (now section 34) for the purpose of hearing
election or eriminal appeals, or appeals in matters of habeas
corpus, or for other purposes, shall, pursuant to the diree-
tions of the chief justice or senior puisné judge as the case
may be, be published by the Registrar in the Canada
(Gazette, and shall be inserted therein for such time before
the day appointed for such special session as the said
chief justice or senior puisné judge may direct, and may be
in the form given in Schedule A. to these rules appended.”

85. The Supreme Court shall have, hold and exercise
an appellate, eivil and eriminal jurisdiction within and
throughout Canada. R.S. e. 135, s. 23.

The generality of the section is qualified as follows:—

(a) No appeal lies from a judgment made in the exer-
cise of the judieial discretion of the court below.

Section 45, infra, p. 159, provides as follows:—

““No appeal shall lic from any order made in any action,
suit, cause, matter or other judicial proceeding made in
the exercise of the judicial diseretion of the court or judge
making the same; but this exception shall not include de-
crees and decretal orders in actions, suits, eauses, matters
or other judicial proceedings in equity, or in actions or
suits, causes, matters or other judicial proceedings in the
nature of suits or proceedings in equity instituted in any
superior court.”

As to what is an exercise of judicial diseretion, vide
notes to section 45.

(b) No appeal lies to the Supreme Court from a refer-
ence to the court helow by the Lieutenant-Governor in
Couneil.

Union Colliery Co. v. Attorney-General of British
Columbia, 27 Can. S.C.R. 637.

The Lieutenant-Governor of British Columbia in Coun-
cil made a reference to the Supreme Court of British
Columbia pursnant to the provisions of 54 V. ¢. 5 (B.C.)
(now R.S.B.C. 1897, e. 56, ss. 98-103), intituled ‘“An Act
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for expediting the decision of constitutional and other pro-
vineial questions,”” for hearing and consideration of a case
submitted to ascertain whether in the opinion of that court
the legislature of the provinee had jurisdiction to pass the
Act 53 V., ¢. 33 (B.C.) intituled ‘““An Aect to amend the
Coal Mines Regulation Aet.”

Section 102 provides as follows:—‘‘The opinion of the
court or judge shall be deemed a judgment of the court
and an appeal shall lie therefrom as in the case of a judg-
ment in an action.’’

The full Court after argument certified to the Provineial
Seeretary that the conclusion arrived at was that the statute
in question was within the scope of the legislative authority
of the Province of British Columbia. An appeal having
been taken from the judgment of the Supreme Court of
British Columbia to the Supreme Court of Canada, and
the respondents having moved to quash, Held, per Tasche-
reau, J., for the Court: ‘““We have clearly no jurisdiction
to entertain the appeal. There is no judgment to be
appealed from. The British Columbia statute itself says,
‘shall be deemed a judgment.” That is saying that it is
not a judgment. There is no aection, no parties, no con-
troversy, perhaps, and the British Columbia Legislature,
did it intend to do so, eannot extend our jurisdiction and
create a right to appeal to this Court.”’

The Revised Statutes of Ontario, ch. 84, contains pro-
visions for a reference by the Lieutenant-Governor in Coun-
cil to the Court of Appeal or to the High Court similar to
those contained in the British Columbia statute referred
to in the preceding case, and section 6 of the Act contains
a similar provision that the opinion of the Court should be
deemed a judgment of the Court and that an appeal should
lie therefrom as in the case of a judgment in an action.

It would appear that references under this statute are
not appealable to the Supreme Court of Canada.

Section 7 of said chapter 84, R.8.0., provides that “‘an
appeal to Her Majesty in Her Privy Council from a judg-
ment of any court on a reference under this Act shall not
be subject to the restrictions contained in the Revised
Statutes of this provinee respecting appeals to Her Majesty
in Her Privy Council.”
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In a reference intituled ‘‘In re Assignments and Pre-
ferences Act, sec. 9,”" to the Court of Appeal for Ontaric
(20 A.R. 489), under the statute in question, the judg-
ment of the Court of Appeal was reversed by the Judicial
Committee of the Privy Couneil (1894, A.C., p. 189).

The Ontario Judicature Aect, R.8.0. ¢. 51, s. 57, sub-s,
2, provides as follows:—

“The High Counrt shall have jurisdietion to entertain an
action at the instance of either the Attorney-General for
the Dominion or the Attorney-General of this provinee for
a declaration as to the validity of any statute, or any pro-
vision in any statute of this Legislature, though no further
relief should be prayed or sought; and the action shall be
deemed sufficiently constituted if the two officers aforesaid
are parties thereto. A judgment in the action shall be
appealable like other judgments of the said court.”

Under this provision an action was brought (Atty.-Gen.
of Canada v. Atty.-Gen. of Ontario), for a declaration
touching the validity of a statute of Ontario passed in 1888,
51 V. e. 5, intituled ‘‘An Act respecting the executive ad-
ministration of the laws of this Provinee.”” The judgment
of the Court of Appeal for Ontario, 19 AR. 31, was
affirmed, 33 Can. S.C.R. 458.

The Revised Statutes of Nova Secotia, 1900, e. 166,
provides for a reference by the Lieutenant-Governor in
Couneil to the Supreme Court of Nova Scotia, and by see-
tion 6 give an appeal therefrom to the Supreme Court of
Canada and to Her Majesty in Council.

It would appear from the above decision in Union Col-
liery Co. v. Attorney-General of British Columbia that even
if the Legislature of the provinee has, as in the case of the
Provinee of Nova Seotia, provided for an appeal in matters
of reference to the Supreme Court of Canada, this will not
confer jurisdiction, and that legislation to this effect is
ultra vires.

In re Teachers in Roman Catholic Schools. Feh. 20th,
1906.

In this case an application was made on consent for
leave to appeal from the judgment of the Court of Appeal
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8 for Ontario in a reference by the Lieutenant-Governor in
Jurisdiction. o E
Provineial 1N
refer I'he motion was refused. the Court holding that it had
nrisd s | d by its d m in it [
( ry ( N, | ) 107 ¢ / British ( nhia
For the irisdietion of the Supreme Court in d
witters of risdietion between the Dominion of Car

ind any provinee, vide notes to section 67, infra, p
(¢ No appeal where the court or judge i a

designata

Halifax & Cape Breton Coal & Ry. Co. v. G Cass
Prae. 20

Where the plaintiff in an action obtained a verdiet,
which was affirmed by the Supreme Court of Nova Scotia,
the defendants appealed to the Supreme Court of Canada,
and agreed with the plaintiff, the Government of Nova
Seotia becoming a party to such agreement, that the appeal
should be decided on the merits irrespective of the plead-
ings or any technical defence raised thereon, and limiting
the amount in question, the balance being otherwise satis-
fied. The Supreme Court having affirmed the judgment
appealed from, an application for leave to appeal to the
Judicial Committee of the Privy Council was refused, on
the ground that in deciding the appeal the Supreme Court
was not acting in its ordinary jurisdiction as a court of
appeal, but was acting under the special reference made to
it by the agreement

McGreevy v. The Queen, 14 Can. S.C.R. 735.

The Petition of Right Aet of the Province of Quebee,
46 V. e. 27, provides that the Superior Court of the Province
of Quebee sitting in the District of Quebee shall have excln-
sive original jurisdiction in matters of Petitions of Right,
and also provides that an appeal shall lie from the final
judgment of the Superior Court to the Court of Queen’s
Bench sitting in appeal.

The suppliant MeGreevy being dissatisfied with the
amount awarded him by arbitrators appointed to settle a
disputed claim between him and the Government of the
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Provinee of Quebee, instituted proceedings by way of peti- S. 35
tion of right to set aside the award. The judgment of !hv;':::::“"‘""'
Superior Court in his favour was reversed by the Court of  designata
Queen’s Beneh, appeal side.  An appeal being taken to the

Supreme Court, counsel for the government moved to quash

the appeal on the ground that the remedy by petition of

right was a statutory remedy and that the statute having

provided for an appeal only to the Court of Queen’s Beneh

no further appeal lay to the Supreme Court. This preten-

sion was rejected by the Court and the motion to quash

dismissed.

Canadian Pacific Rly. Co. v, St. Thirise, 16 Can, S.C.R
606.

The railway company on the 17th August, 1886, gave
notice of expropriation of land under the Railway Aet,
R.S, e. 109, and on the 1st October following obtained
an order enabling them to take possession at once, paying
into the bank $4,000 as security in pursuance of the order.
Arbitrators were appointed on the 28th October. The com-
pany proceeded to take gravel from the land in question,
but finding it insufficient in quantity, gave notice of aban-
donment of the notice of expropriation, and by tender
offered $2,500 as compensation for the damages sustained.
At that time the arbitrators had not made any award, but
they did so on the 27th October following, assessing the
damages at $7,000. On the 2nd December, 1887, the plain-
tiff petitioned for an order for payvment to him of the
%4000, and after hearing the order was made. An appeal
from this order was dismissed by the Court of Queen’s
Bench. The company thereupon appealed to the Supreme
Court of Canada where the appeal was quashed, the Court
holding that where in the Railway Aect a judge of the
Superior Court has conferred upon him power to make
various orders, he acts as persona designata and does not
represent the court to which he is attached, and that no
appeal lay from his orders,

Quare, per Gwynne and Patterson, JJ., whether an
appeal lay to the Court of Queen’s Bench from’orders made
by the Superior Court in matters in which that court had
jurisdiction conferred upon it under section 8 of the Act.
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8.35. C.P. Rly. Co. v. Fleming, 22 Can. 8.C.R. 33.
Jurisdiction, A i
Curia Where by the practice and procedure of a provinee the

designata. issue must be tried by a jury, if the parties by consent with-
draw the case from the jury and refer it to the Court, the
latter acts as quasi arbitrator and its decision is not open
to review on appeal.

Birely v. Toronto & Hamilton Rly. Co., 25 A.R. (Ont.)
88.

Under section 161 of the Railway Aet, 51 V. ¢. 29 (D.),
an appeal lies by either party from an award of compensa-
tion to the Court of Appeal or to the High Court of Jus-
tice. Held, that ‘‘while therefore not interfering in any
way with the existing law and practice as to setting aside
awards, the Aect creates a speecial appellate tribunal for
reviewing the deecision of the arbitrators, on the law and
the facts. . . It may be that by force of section 24 (f),
(now section 39 (b)), of the Supreme Court Act, there is
an appeal to that court, but no second appeal to any pro-
vineial court is given by the Aect, and, therefore, so far as
provincial courts are concerned, the decision of the court
selected by the appellant is final.”’

In Ottawa Electric v. Bremnan, 31 Can. S.C.R. 311,
an application was made for leave to appeal direct to the
Supreme Court per saltum from the judgment of Mr. Jus-
tice MacMahon with respect to the amount awarded by
arbitrators as to the value of lands expropriated, and
counsel for the applicant ecited the above case of Birely v.
Toronto & Hamilton Rly. Co., and contended that the deci-
sion was wrong, and asked that if the motion could not be
granted because of it, that the decision be overruled. In
pronouncing judgment orally, the Chief Justice said:—

“It has not been shewn that there was any right of
appeal to the Court of Appeal which is necessary to give us
jurisdietion. On the contrary, it appears that there is no
such right of appeal’’; and the motion was refused with
costs.

In the matter of the South Shore Rly. Co. and the Quebee
Southern Rly. Co. Morgan v. Beique, March 1st,
1906.

3 Edw. VIL e. 21, s. 1, confers jurisdiction upon the
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Exchequer Court in econnection with the sale or foreclosure  8.35.
of railways, and by 4 & 5 Edw. VIL e. 158, after reciting furoction-
that eertain railways were in the hands of a receiver and  jesignata.
that it was desirable that they should be sold under the
order of the Exchequer Court, it is provided that the Ex-
chequer Court might order the sale of the railways and
that they might be sold separately or together as in the
opinion of the Exchequer Court would be for the best
interests of the ereditors, and that the sale should have the
same effect as a sheriff’s sale of immovables under the laws
of the Provinee of Quebee, and that the buyer should have,
under such sale, elear title, free from all charges, hypothees,
privileges and incumbrances whatever.
The judge of the Exchequer Court having accepted a
certain tender for the combined railways, although having
separate tenders which together amounted to more than
the tender accepted, parties who were creditors appealed
from his order to the Supreme Court objecting to the
diseretion exercised by him in accepting the tender in ques-
tion. The respondents moved to quash on the ground that
the Exchequer Court was curia designata, and that no
appeal lay from the order of the Exchequer Court judge.
The Supreme Court, without determining the motion to g A
quash, gave judgment dismissing the appeals with costs.

e

(d) Exercise of disciplinary powers by a competent body. ‘

&

Ash v. Methodist Church, 31 Can. S.C.R. 497, B .j.“.
The appellant having been prevented by the Methodist ;

Conference from pursuing his calling of a minister, and 18

deprived of the emoluments attached to such position, ; 4

brought an action for damages and claimed a mandamus i
for re-instatement, but failed at the trial and in the Court ] Z
%

of Appeal. Held, that the matter was one clearly within
the powers of a domestic forum, and the Court had no
right to interfere.

(e) Practice and procedure of courts below.

Although having an appellate jurisdiction the Supreme -
Court will not exercise it in matters relating fo the practice Pk
and procedure of the courts below except under speeial N
circumstances. &
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'

. Ed?; Kandick v. Morrison, 2 Can. S.C.R. 12,
'P‘::.-tiee::"l. An order setting aside a demurrer as frivolous and

procedure. jrregular under the Nova Scotia Practice Act, R.S.N.S,, 4th
series, ¢. 94, is an order on a matter of practice and not
a final judgment within the meaning of the expression
‘‘judgment’’ as defined by section 2, R.S. ¢. 135.

Gladwin v. Cummings, Cout. Dig. 88 (Nov. 3, 1883).

Action of replevin to recover 125 barrels of flour. Plain-
tiffs were indorsees of a bill of lading of the goods, which
were held by the defendant as freight agent of the I.C.R.
at Truro. The action was begun and the goods were
replevied and the writ was served on 9th April, 1881. A
default was marked in 25th April, 1881. On 10th Sept.,
1881, plaintiffs’ attorney issued a writ of inquiry, under
which damages were assessed under R.S.N.S. (4 ser.) c.
94, 5. 56. An order nisi to remove the defanlt and let in
defendant to defend was taken out, on 11th October, 1881,
and discharged with costs. The judgment being affirmed on
appeal (4 Russ. & Geld. 168). R.S.N.S. (4 ser.) e¢. 94, s.
75, enacts that it shall be lawful for the court or a judge
at any time within one year after final judgment, to let in
defendant to defend upon application supported by satis-
factory affidavits accounting for his non-appearance, and
disclosing a defence upon the merits, ete. Held, that if the
judgment appealed from was a final judgment within the
meaning of section 3 of the Supreme Court Amendment
Act of 1879, that the matter was one of procedure and
entirely within the diseretion of the court below, and this
Court would not interfere. Appeal dismissed with costs.

Dawson v. Union Bank, Cout. Dig. 125 (17 Feb., 1885).

Defendant applied by motion for permission to file new
pleas, which was refused by the Superior Court on account
of insufficiency of the affidavit in support thereof, and,
therefore, defendant served notice of intention to appeal
from this interlocutory judgment to the Court of Queen’s
Bench. Notwithstanding this notice plaintiff moved for
and obtained judgment in the Superior Court and this
judgment was affirmed by the Court of Queen’s Bench. On
appeal to the Supreme Court of Canada, Held, per Ritchie,
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C.J., and Strong and Taschereau, JJ., that on a question of . ,S'a?«'i-_
procedure an appellate court should not interfere. Par
Fournier and Henry, JJ., that the affidavit filed by the procedute.
appellant in support of his amended plea was insufficient,

not being sufficiently positive and precise. Per Taschereau,

J., only a rule for leave to appeal would have the effect of

staying proceedings, not a mere service of a motion for

leave to appeal. Appeal dismissed with costs.

Scammell v. James, 16 Can. S.C.R. 593.

On application to a judge in Chambers an order was
made in capias proceedings for the discharge of the bail on
account of delay in entering up judgment and the full
Court refused to set aside such order. Held, that an appeal
would not lie as the matter was simply one of practice
in the diseretion of the court below.

Baker v. La Société de Construction Métropolitaine, 22
S.C.R. 364.

In their declaration the plaintiffs alleged that the
defendants had been in possession of certain property since
9th May, 1876, and after the enquéte they moved the court
to amend the declaration by substituting for the ‘‘9th May,
1876,”" the words ‘‘1st Deec., 1886." The motion was
refused by the Superior Court, which held that the admis-
sion amounted to a judicial avowal from which they could
not recede, and this decision was affirmed by the Court of
Queen’s Bench.

On appeal to the Supreme Court, it was held, reversing
the judgment of the court below, Fournier, J., dissenting,
that the motion should have heen allowed by the Superior
Court, so as to make the allegation of possession conform
with the facts as disclosed by the evidence. Art. 1245 C.C.

Ferrier v. Trépannier, 24 Can. S.C.R. 86.

In this case the appellants took exception in limine to an
amendment made by leave of the court below, whereby they
were sued in a different capacity from that set up in the
writ. The Court said: ‘‘The amendment in guestion con-
sisted in adding them to the case in their quality of trus-
tees. Their objection to this proceeding cannot prevail. It
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rests upon a mere question of procedure and upon such
questions the decisions of the provincial courts according
to a well-established jurisprudence of this court cannot be
interfered with except under special cirecumstances, none
of which appear in this case. The Court of Queen’s Bench
has sanctioned the act of the Superior Court in the matter
and we cannot be asked to reverse the concurrent decisions
of the two courts on a question of this nature even were we
inclined to doubt its legality."”

Arpin v. The Merchants Bank, 24 Can. S.C.R, 142.

An opposition filed to a sale of lands was dismissed.
A writ of venditioni exponas was issued by the Superior
Court in the District of Montreal. The appellant con-
tended it should have issned in the Distriet of Iberville.
The writ was upheld by the Superior Court and affirmed
by the Court of Queen’s Bench. The Court declined to
interfere on a point of practice and dismissed the appeal.

Bradshaw v. Foreign Mission Board, 24 Can. S.C.R. 351.

53 V. ec. 4, 5. 85 (N.B.), provides that in an equity suit
either party may apply for a new trial to the judge before
whom the trial was had. In this case the trial was had
before Mr. Justice Palmer who had resigned from the
Bench. An application to the then present Judge in Equity,
Mr. Justice Barker, for a new trial was refused by him on
the ground that he had no jurisdietion under the statute and
his judgment was affirmed by the full Court. The Supreme
Court reversed this judgment on appeal; Tascherean, J.,
dissenting, was of opinion, following the preceding case,
that the matter was one of practice and procedure and the
Court should not interfere.

Lamb v. Armstrong, 27 Can. S.C.R. 309,

Held, that although the jurisprudence of the Conrt is
not to entertain appeals on questions of praetice and pro-
cedure, yet questions of practice cannot be ignored by the
Supreme Conrt where their decision involves the substantial
rights of the litigants, or sanctions a great injustice.

Eastern Townships Bank v. Swan, 29 Can. S.C.R. 193,
When a grave injustice has been inflicted upon a party
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to a suit the Supreme Court will interfere for the purpose  S.35.

Jurisdiction.

of granting appropriate relief, although the questionpy, oo and
involved upon the appeal may be one of mere local practice procedure.
only.

(Lamb v. Armstrong, followed.)

Dueber Watch Case Co. v. Taggart, Cout. Dig. 127.
24th Apl., 1900.
The Supreme Court of Canada will not entertain an
appeal from an order made upon a motion in a practice
matter in the appellate court below.

Home Life v. Randall, 30 Can. S.C.R. 97.

Under the Ontario Judieature Act, the performance of
conditions precedent to a right of action must still be
alleged and proved by the plaintiff.

Price v. Fraser, 31 Can. S.C.R. 505.

The defendant died between the hearing of the case and
rendering of judgment, and his solicitor by inadvertence
inseribed the case in review in the name of deceased
defendant, but the eourt in review allowed an amendment
substituting the names of his exeeutors for the defendant
and gave judgment in their favour. The Court of King’s
Bench reversed the court in review holding that the latter
court had no jurisdiction to allow the amendment. On
appeal to the Supreme Court it was held that although only
a question of procedure was involved, it injuriously effected
one of the parties and the Supreme Court would interfere,
The appeal was allowed and the action remitted to the
court below to be heard on the merits.

Currie v. Currie, 24 S.C.R. 712. 6th May, 1895,

An action for annulment of a will, the execution of
which was procured when, as alleged, the testator was not
capable of making it, it was dismissed because all necessary
parties had not been summoned. The Court of Queen’s
Bench (Q.R. 3 Q.B. 552) reversed this decision, held, that
the execution of the will had been procured by undue influ-
ence, and annulled it.

The Supreme Court of Canada, afﬁrmed the decision
of the Court of Queen’s Bench, as to parties, holding that
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8.35.  the Superior Court should itself have summoned the parties
‘ ‘{;'::&ﬁ;o:d deemed necessary. It also affirmed the judgment as to the
procedure. Will on the ground that the onus was on the party procuring
the execution to prove capacity, and that he had not only
failed to do so, but the evidence was overwhelming against
him.
The appeal was dismissed with costs.

Higgins v. Stephens, 32 Can. 8.C.R. 132,

The judgment appealed from held that in an action pro
socio, it was sufficient for the plaintiff in his statement of
claim to allege facts that would justify inquiry into all
the affairs of the partnership and for the liquidation of
the same, without producing full and regular accounts of
the partnership affairs, Held, that the appeal involved
merely a question of procedure in a matter where the appel-
lant had suffered no wrong and, therefore, that the appeal
should be dismissed.

Gibson v. Nelson, Cout. Dig. 127. 9th Dee., 1902.

The Supreme Court of Canada refused to interfere with
| the decision of the provincial court on matters of proce-
| dure, but, under the special circumstances of the case, the
| appeal was dismissed without costs.

Toronto Rly. Co. v. Balfour, 32 Can. S.C.R. 239.

Held, that the Supreme Court would not interfere with
a decision of the Court of Appeal that the verdiet of the
jury should be deemed general and not special, it being a
matter purely of procedure,

Finnie v. City of Montreal, 32 Can. S.C.R. 335.
In this case the Supreme Court refused to interfere with
the action of the courts below in a matter of procedure .
where no injustice was suffered, although there were irregu-
larities in the pleadings which brought before the Court a
different issue from what was the real matter in con-
troversy. Vide also notes to s. 45, p. 161, infra.

(f) Although having an appellate jurisdiction the
Supreme Court will not exercise it in matters of costs
except under special circumstances.

| e
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’ 5 8. 35.
0’Donohoe v. Beatty, 19 Can. S.C.R. 356. Jurisdiction.

In an appeal from a judgment of the Court Appeal for Costs.
Ontario arising out of the taxation of a solicitor’s bill of
costs, the Court expressed doubt if a matter of this kind
relating to practice and procedure of the High Court was
a proper subject of appeal to the Supreme Court.

Moir v. Huntingdon, 19 Can. S.C.R. 363.

A by-law the validity of which was in question having
been repealed after its legality had been upheld by the
Court of Queen’s Bench so that a question of costs only was
involved in the appeal, the Court dismissed the appeal with
costs.

McGugan v. McGugan, 21 Can. S.C.R. 267.

By R.S.0. (1887), . 147, s. 42, any person not charge-
able as the prineipal party who is liable to pay or has paid
a solicitor’s bill of costs may apply to a judge of the High
Court or of the County Court for an order of taxation. In
an action against school trustees, a ratepayer of the district
applied to a judge of the High Court for an order under
this section to tax the bill of the solicitor of the plaintiff,
who had recovered judgment. The application was refused,
but on appeal to the Divisional Court, this judgment was
reversed (21 O.R. 289). There was no appeal as of right
from the latter decision, but on leave to appeal being
granted it was reversed and the original judgment restored
(19 Ont. App. B. 56). Held, per Ritchie, C.J., and Strong
and Gwynne, JJ., that assuming the Court had jurisdiction
to entertain the appeal, the subject matter being one of
taxation of costs, this Court should not interfere with the
decision of the provineial courts which are the most compe-

. tent tribunals to deal with such matters. Per Ritchie, C.J.,
and Patterson, J., that a ratepayer is not entitled to an
order for taxation under said section. Held, per Tas-
chereau, J., that the Court had no jurisdiction to entertain
the appeal, as the judgment appealed from was not a final
judgment within the meaning of the Supremg Court Act;
the matter was one in the diseretion of the courts below
and the proceedings did not originate in a superior court.
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Cowan v. Evans, 22 Can. S.C.R. 328.

The plaintiff claimed to have a building contract for
$1,900 rescinded, damages $1,000 and material $545. The
Superior Court dismissed claim for damages from which
plaintiff did not appeal, but acquiesced, and reserved to
plaintiff his rights to the building material. Since the insti-
tution of the action the building in question had been com-
pleted, so that there was no question before the Supreme
Court of annulling the contract, the only question being
one of costs and $545 for bricks for which the judgment of
the Court of Queen’s Bench reserved the appellant’s
recourse, On these facts, a motion to quash an appeal to
the Supreme Court was granted.

McKay v. Hinchinbrooke, 24 Can. 8.C.R. 55.

This was an action brought to have the valuation roll
of a municipality which had been duly homologated set
aside because the valuators had been illegally appointed.
The Superior Court maintained the action which was
reversed by the Court of Queen’s Bench. Held, that the
Court had no jurisdiction to hear the appeal as the case
did not fall under section 39, infra, and that it was not a
proceeding to annul a by-law. It was also held that the
matter in dispute was only one of costs and on that ground

should be dismissed.

Archbald v. Delisle, 25 Can. S.C.R. 1.

Baker v. Delisle, 25 Can. S.C.R. 1.

One Cotté was the bookkeeper for two estates repre-
sented in the action by the plaintiffs Archbald, and the
defendants Delisle, respectively. The bookkeeper having
defaulted the plaintiff brought an action to obtain contribu-
tions from the defendants towards the loss sustained by
them by the defalcation. The defendants besides pleading
to the prineipal action, brought an action in warranty
against the estate represented by Baker. The judgment
below dismissed the principal action and in the proceedings
in warranty held that the defendants were rightly sued and
maintained that action, but coneludes that as the principal
action had been dismissed the court could only eondemn
the defendants to the costs of the action. The defendants
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in both actions appealed to the Supreme Court and the
respondent in warranty action moved to quash the appea
on the ground that this was only an appeal as to costs.
The motion was rejected, the Court holding that the case was
distinguishable from Moir v. Huntingdon, 19 Can. S.C.R.
363; McKay v. Hinchinbrooke, 24 Can. S.C.R. 55, as here
the plaintiffs in the original action were appealing to the
Supreme Court, and if they succeeded and the defendants
in warranty had not appealed, the judgment of the court
below against them being res judicata, they were exposed
to the risk of suffering from the consequences of the judg-
ment which declared them to be warrantors of the plaintiffs
in warranty and were consequently entitled to be heard
upon their appeal asking to be relieved from that judgment.
This case falls under the rule laid down in the Privy
Couneil in Yeo v. Tatem (L.R. 3 P.C. 696), viz,, although
an appeal will not lie in respect of costs only, yet when
there has been a mistake upon some matter of law which
governs or affects the costs, the party prejudiced is entitled
to have the benefit of correction by appeal. The rule is
also expressed thus by Lord Brougham in Inglis v. Mans-
field (3 Cl. & F. 371). ““In the House of Lords, as well as
in the Privy Council and Court of Chancery, you cannot
appeal for costs alone, but you can bring an appeal on
the merits, and if that is not a colourable ground of appeal
for the purpose of introducing the question of costs, the
Court of Review will treat that not as an appeal for costs,
but will consider the question of costs as fairly raised.”’

Smith v. St. John City Railway, 28 Can. S.C.R. 603,

Held, that it is only in extreme cases where some funda-
mental principle of justice has been ignored or where some
gross error appears that this Court will interfere with the
discretion of the provincial court in awarding or with-
holding costs.

Schlomann v. Dowker, 30 Can. S.C.R. 323,

In this case there was acquiescement by the appellant
in the judgment sought to be appealed from. Held, that
there being nothing but a question of costs involved in the
appeal, the Court would decline to entertain jurisdiction

8. 35.

1 Jurisdiction.
Costs.
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though not incompetent to do so, and that a motion to quash
the appeal was the proper procedure in such a case,

Key for determining jurisdiction of the Court.

Sections 36 to 49, both inclusive, set out in detail the
jurisdietion of the Supreme Court in appeals from the
various provinces of Canada. The Court having a limited
jurisdiction, and its extent not being the same in all the
provinees, difficulty is occasionally found in determining
whether or not an appeal lies in a particular case. For the
purpose of facilitating the determination of this question,
the following key has been prepared. The key is applied as
follows :—

If the appeal is not eliminated by the preliminary excep-
tions enumerated in the notes to the preceding section, the
first inquiry will be, Is the judgment final or not? If in
doubt as to whether the judgment is final or interlocutory,
vide, supra p. 8. If this question is answered in the nega-
tive, the practitioner will proceed to B and its subdivisions.

If the answer is in the affirmative, he will proceed to
sub-division I. of A. and inquire, Is it an appeal from the
highest court of final resort? For the courts of final resort
in each province, vide, p. 83, infra. If the answer to this
latter inquiry is in the negative, he will drop to II. and its
sub-divisions.

If the answer is in the affirmative, he will proceed to the
next sub-division (1) and inquire, Was the court of original
jurisdiction a superior court? The courts of superior juris-
dietion in each provinece are set out p. 86, infra. If the
answer to this inquiry is in the negative he will proceed to
(2) and apply its sub-divisions to the case in hand.

If the answer to the latter inquiry is in the affirmative
there only remains to consider whether or not, in the par-
tieular provinece from which the appeal is taken, the case
falls within any of the sub-divisions of (1).

The key does not include election appeals, appeals from
the Exchequer Court or under the Winding-Up Act, or
appeals provided for by special statutes. In all such cases
the statute conferring jurisdietion must be looked at.

With respect to appeals under section 39, infra, vide
notes to that section.
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8. 35.

Jurisdiction.
Except where the judgment is made in the exercise of the judicial Key for de-

discretion of the Court below, or is a case wherein the Supreme
Court, although having jurisdiction, will refuse to exercise it because
the matter in dispute involves only the practice and procedure of
the court below, or only relates to costs, or the Court below is
ouria designata by statute, or consent of parties, an appeal lies to
the Supreme Court of Canada in civil cases from

A. Final judgments
1. Of the highest Court of final resort.

(1) Where the court of original jurisdiction is a superior
court, and

In Quebee

(a) Involves the question of the validity of an Act of the
Parliament of Canada, or of the legislature of any of the
Provinces of Canada, or of an ordinance or Act of any of the
conncils or legislative bodies of any of the territories or dis-
tricts of Canada; or

(b) Relates to any fee of office, duty, rent, revenue, or an
sum of money payable to His Majesty, or to any title to lands
or tenements, annual rents and other matters or things where
rights in future might be bound ; or

(¢) Amounts to the sum or value of two thousand dollars.

In Ontario
(a) The title to real estate or some interest therein is in ques-

tion: or

(b) The validity of a patent is affected ; or

(¢} The matter in controversy in the appeal exceeds the sum
or value of one thousand dollars exclusive of costs: or

(d) The matter in question relates to the taking of an annual
or other rent, custom: or other duty or fee, or a like de-
mand of a 1anernl or public nature affecting future rights; or
(e) Special leave of the Court of Ap) for Ontario or of the
Supreme Court of Canada to appeal to such last mentioned
court is granted.

In the Yukon Territory

(a) The matter in question relates to the taking of an annual
or other rent, customary or other duty or fee, or a like de-
mand of a public or general nature affecting future rights ;

or -

(b) The title to real estate or some interest therein is in ques-
on ; or

¢) The validity of a patent is affected ; or

d) It is a proceeding for or upon a Mandamus, Prohibition

or Injunction ; or

(le) ! e matter in controversy amounts to the sum or value of
"otk d dollars or upwards.

In the other Provinces of Canada

No limitation with respect to the amount involved or the
nature of the action,

(2) tWhere the court of original jurisdiction is not a superior
court.

.
(a) In the Province of Quebec if the matter in controversy
involves a question of or relates to any fee of office, duty,
rent, revenue, sum of money payable to His Majesty, or to
any title to lands or tenements, annual rents and other

termining.
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matters or things where rt‘hu in future mizh! be bourd ; or
amounts to or exceeds the sum or value of two thousand

dollars

(b) In t\u Provinece of Nova SBcotia, New Brunswick, British
Columbia and Prince Edward Island, if the sum or value of
the matter in dispute amounts to two hundred and fifty
dollars or upwards, and in which the court of ﬂﬂt huunoo
roumu concurrent jnrhdicﬂon with a superi
©) In the Provinces of Alberta and Bukuehown by h‘vo
o:)t%e Supnmaan‘?un oll(“nnu ora udp thereof ;

rom any /‘men on appeal in or proceeding

‘ stituted in an urt of Probate in Any Provlno.of Cunda
ouaer than the vinee of Quebec, nnhen o matter in con

la) l tga Yukon Territory in the caseof any judgment upon
ponsl from the Gold Cogmhdon ,’ .

II. Not of the highest Court of final resort.
(1) In Quebec:

In the Province of l?mlma an appeal shall lie from any ndg

ment of the Supe Court in Review where that

confirms the judgment of the court of first instance ; .nd m

{, ent is not appealable to t.ho Court of King's Bench ;
ut is appealable to His Majesty in Couneil.

(2) An appeal shall lle directly to the Supreme Court
without any intermediate ap) being had to any inter-
mediate Court of appeal in the Province

(a) From the ju nt. of the Court of original jurisdiction
by consent of parties,

(b) By leave of the Supreme Court or a judge thereof from
any judgment 'pmnounced by a superior court of equity or

by any Judn of ult.y. or hy any ouperinr court in any action,
tter or oth dicial ing in t.houmuotu
-nu or pmceodl nl ty,

In
c) By leave of the Snpnm Connor a judge thereof from the
ml {gdmm of any superior ooun. of any Province other
ince of Quebec in any action, suit, cause, matter
or ol.hcr Jjudicial proceeding ndly commenced in such
Bsuperior co

B. Interlocutory judgments
I. Of the highest Court of final resort.

(1) Court of original jurisdiction a superior Court.

(n) Upon any motion to enter a verdict or nonsuit upon a
t reserved at the trial.

b) Upon any motion for a new trial,
(e) In Any action, su it, cause, matter or other judicial pro-
in any court of equity
in any Provln of Canada other than the Province of
Quebec, and from any ju ent in any action, suit, cause,
matter or judicial prooood ng, in the nn.t.nre ot a suit or pro
ceeding in equity, ori
in any Province of Canada other than I.he Provlnce of Qnoboo

II. Not from the highest Court of final resort.
(1) The Court of original jurisdiction a superior Court.

(a) An Appeal shall lle dlnct. to the Bngeme Court without

any intermediate any intermediate

court of appeal, h eave ol t.he Supreme Court or a judge

3 ”:lfi tront:. ny m.:% pro?:uneed by a superior oonn.
y or by any ju u any superior cou

in .any u:tlon{ cause, mua.q ‘ ’ cial proceedi

h
the nature of a suit or proceeding in oqnlty o
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36. Except as hereinafter otherwise provided, an appeal
shall lie to the Supreme Court from any final judgment of
the highest court of final resort now or hereafter established
in any province of Canada, whether such court is a court
of appeal or of original jurisdiction, in cases in which the
court of original jurisdiction is a superior court: Provided
that,—

(a.) there shall be no appeal from a judgment in any
case of proceedings for or upon a writ of habeas corpus,
certiorari or prohibition arising out of a eriminal charge
or in any case of proceedings for or upon a writ of habeas
corpus, arising out of any claim for extradition made under
any treaty;

(b.) there shall be no appeal in a eriminal case except as
provided in the Criminal Code. R.S, e, 135, ss. 24 and
31,—54-55 V., ¢. 25, 8. 2;—55-56 V., e. 29, ss. 742 and 750.

The expression ‘‘except as hereinafter otherwise pro-
vided’’ refers to the limitation placed upon appeals in the
Provinees of Ontario, Quebee and the Yukon Territory by
sections 46, 48 and 49, infra.

Final judgment.

For definition and distinetion between final and inter-
locutory judgments, vide supra, p. 8.

Highest court of final resort.

The highest courts of final resort in civil matters in
the different provinces of Canada are as follows:—
Provinee of Ontario:—

““The Court of Appeal for Ontario”’ (R.S.0. e. 51, s.
6).

Provinee of Quebec:—

‘“The Court of King’s Bench sitting in appeal’” (C.C.P.
s. 40).

Province of New Brunswick:—

““The Supreme Court of New Brunswick:‘ (R.SNB. e
111,s.2). :

8. 36.
Jurisdiction.
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Province of Nova Scotia:—

“The Supreme Court of Nova Scotia’’ (R.S.N.S. e. 155,
s 9).

Provinee of Prince Edward Island:—

““The Supreme Court of Judicature’’ and ‘‘the Court
of Appeal in Equity” (32 V. (P.E.L), c. 4, 5. 8).

Provinee of Manitoba:—
““The Court of Appeal” (5-6 E. VIL, c. 18).

Provinces of Alberta and Saskatchewan:—

Until the Legislatures of these Provinces have consti-
tuted independent provineial courts of appeal, ‘‘The
Supreme Court of the North-West Territories’’ (4-5 Edw.
VIL e¢. 3, s. 16 and 4-5 Edw. VIL e. 42, s. 16).

Provinee of British Columbia :—

“The Supreme Court of British Columbia’’ (R.S.B.C.
e. 56, 8. 4).

Yukon Territory :—
““The Territorial Court’’ (61 V. c. 6, 5. 10).

It is to be borne in mind that in some of the provinces
and territories, where there is no court of appeal a judge
of the Supreme or Territorial Court, while sitting alone,
has all the powers of the court, and his judgment may pro-
perly be styled a judgment of the court. Such a judgment
is not appealable de plano to the Supreme Court. The
court whose judgment is meant by this section is the judg-
ment of the full Court as it is styled in British Columbia
(R.S.B.C. c. 56, 5. 72), or of the court sitting in banco as
it is styled in Nova Seotia (R.S.N.S. ¢, 155, s. 25), or of
the court sitting in banc as it is styled in Manitoba the
North-West Territories and the Yukon Territory (R.S.M.
e. 40, 5. 12; R.S. e. 50, s. 49; 2 Edw. VII. e. 35, s. 5).

In 1879 the Supreme Court was called upon to inter-
pret the words ‘‘highest court of last or final resort’’ in
the case of Danjou v. Marquis, 3 Can. S.C.R. 251. It was
there contended that inasmuch as the case in question was
not appealable to the Court of Queen’s Bench by reason of
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the provisions of article 1033 of the Code of Civil Proce-J 'Sh ?5':,0
dure, the judgment of the Superior Court was a judgment iy d™ ™
of the court of last resort quoad the appellant. The courtof
Supreme Court rejected this contention and held that the fe’:)‘
only court in the Provinee of Quebee from which an appeal

would lie to the Supreme Court was the Court of Queen’s

Bench. This was followed in Macdonald v. Abbott, 3 Can.

S.C.R. 278. In 1891 (54-55 V. e. 25, s. 3) the Supreme

Court Act was amended giving an appeal from the Superior

Court in Review ‘‘in cases where, and so long as no appeal

lies from the judgment of that court, when it confirms the
judgment rendered in the court appealed from, which by

the law of the Province of Quebec are appealable to the

Judicial Committee of the Privy Counecil.”

Farquharson v. The Imperial Oil Co., 30 Can. S.C.R.
188.

Section 77, sub-see, 2, of the Judicature Aect, Ontario
(R.8.0. c. 51), read as follows: ‘‘In ease a party appeals to
a Divisional Court of the High Court in a case in which
an appeal lies to the Court of Appeal, the party so appeal-
ing shall not be entitled to afterwards appeal from the said
Divisional Court to the Court of Appeal, but any other
party to the action or matter may appeal to the Court of
Appeal from the judgment or order of the Divisional
Court.”” Held, by Mr. Justice Gwynne in Chambers, that
in such a case the judgment of the Divisional Court in
appeal is absolutely final and conclusive and is the only
court of final resort which under the cireumstances has
jurisdiction in the Provinee of Ontario within the mean-
ing of section 24, sub-section (a) of the Act, and that an
appeal lies without leave in such case directly to the
Supreme Court of Canada.

Subsequent to the above decision of Mr. Justice Gwynne,
by 62 V. e. 11, s. 27, the legislature of Ontario amended
section 77, sub-section 2, so as to give an appeal to the
party taking the appeal to the Divisional Court, as well
as to the other party. Since then the reasons for his deci-
sion no longer apply and the Court of Appeal for Ontario
is now the only highest court of last resort in Ontario from
which an appeal will lie to the Supreme Court de plano.
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“Court of Appeal or of original jurisdiction.”’

In the Provinces of Ontario and Quebec alone are there
courts of appeal. In all the other provinces the court of
final resort is the court of original jurisdietion sitting in
banco.

““The Court of original jurisdiction a superior court.”

The following are superior courts (R.S. 1906, e. 1, s. 34,
sub-s. 26), vide addenda et corrigenda.
Provinee of Ontario:—

The Court of Appeal for Ontario and the High Court
of Justice for Ontario.

Province of Quebec:—
+ The Court of King’s Bench and the Superior Court.

Provinee of New Brunswick:—

The Supreme Court of New Brunswick and the Supreme
Court in Equity.
Province of Nova Secotia —

The Supreme Court of Nova Scotia.
Province of Prince Edward Island :—

The Supreme Court of Judicature and the Court of
Appeal in Equity.
Provinee of Manitoba :—

His Majesty’s Court of King’s Bench for Manitoba.

Provinces of Alberta and Saskatchewan:—
The Supreme Court of the North-West Territories.

Province of British Columbia :—
The Supreme Court of British Columbia.

Yukon Territory :—
The Territorial Court.

Tucker v. Young, 30 Can, S.C.R. 185.

Held, that there is no appeal to the Supreme Court of
Canada in a case in which the action was commenced in
the county court (Ontario) and transferred by order to
the High Court of Justice, in which all subsequent proceed-
ings were carried on.
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North British Canadian Investment Co. v. Trustees St.
John School District, 35 Can. S.C.R. 461.

Held, that a confirmation of a tax sale transfer by a
judge of the Supreme Court of the North-West Territories
under section 97 of the Land Titles Aet, 1894, is a matter or
proceeding originating in a court of superior jurisdiction
and an appeal will lie from the final judgment of the full
Court affirming the same.

Sub-sections (a) and (b) deprive the Supreme Court
of any appellate jurisdiction in a eriminal case with
respeet to the judgment of a provineial court, execept where
a person has been convicted of an indictable offence and
one of the judges of the appellate court below has dissented
from the opinion of the majority. Vide Criminal appeals,
infra, p. 00.

By section 62, infra p. 268, a judge of the Supreme Court
has concurrent jurisdiction to issue a writ of habeas corpus
in a eriminal case with judges of the provineial courts, and
there is an appeal from his decision to the full Court.

In re Boucher, 15th November, 1879, per Ritchie, C.J.:

‘“As regards habeas corpus in criminal matters, the
Court has only a concurrent jurisdiction with the judges of
the Superior Courts of the various provinees, and not an
appellate jurisdiction, and there is no necessity for an
appeal from the judgment of any judge or court, or any
appellate court, because the prisoner can come direct to
any judge of the Supreme Court individually, and upon
that judge refusing the writ or remanding the prisoner, he
could take his appeal from that judgment to the full
Court.”’

Gaynor and Greene v. Uniled States of America, 36
Can. S.C.R. 247,

A motion for a writ of prohibition to restrain an extra-
dition commissioner from investigating a charge of a erim-
inal nature upon which an application for extradition has
been made, is a proceeding arising out of a criminal charge
within the meaning of section 24 (g) of the Supreme
Court Aect, as amended by 54 & 55 V. e. 25, s. 2, and, in
such a case no appeal lies to the Supreme Court Court of

8. 36.
Jurisdiction.
Superior

court,




88

8. 37.
Jurisdiet,

original
jurisdie-
tion not a
superior
court.

ﬂﬁ-————

SUPREME COURT ACT.

Canada. In re Woodhall (20 Q.B.D. 832), and Hunt v.

Qurisdietion. 7pe United States (16 U.S.R. 424) referred to.

37. Except as hereinafter otherwise provided, an appeal
shall lie to the Supreme Court from any final judgment of
the highest court of final resort now or hereafter established
in any province of Canada, whether such court is a court
of appeal or of original jurisdiction, where the action, suit,
cause, matter or other judicial proceeding has not origin-
ated in a superior court, in the following cases:—

(a.) In the Provinee of Quebee if the matter in con-
troversy involves the question of or relates to any fee of
office, duty, rent, revenue, sum of money payable to His
Majesty, or to any title to lands or tenements, annual rents
and other matters or things where rights in future might
be bound; or amounts to or exceeds the sum or value of
two thousand dollars;

(b.) In the Provinees of Nova Scotia, New Brunswick,
British Columbia and Prince Edward Island, if the sum or
value of the matter in dispute amounts to two hundred and
fifty dollars or upwards, and in which the court of first
instance possesses concurrent jurisdiction with a superior
court;

(¢.)In the Provinces of Alberta and Saskatchewan by
leave of the Supreme Court of Canada or a judge thereof;

(d.) From any judgment on appeal in a case or proceed-
ing instituted in any court of probate in any province of
(Canada other than the Province of Quebee, unless the
matter in controversy does not exceed five hundred dollars;

(e.) In the Yukon Territory in the case of any judg-
ment upon appeal from the Gold Commissioner. 50-51 V.,
e. 16,8 57;—51 V., c. 37, 88. 2 and 3;—52 V., ¢c. 37, 8. 2;—
54.55 V., ¢. 25, 8. 3;—56 V., e. 29, 5. 2;—2 E. VIL, e. 35,
s. 4.




SUPREME COURT ACT.

The expression ‘‘except as hereinafter otherwise pro-
vided’’ refers to the limitation placed upon appeals in the
Provinces of Ontario, Quebee and the Yukon Territory by
sections 46, 48 and 49, infra.

Section 36 gives an appeal to the Supreme Court where
the judgment appealed from has three characteristics,
namely,

1st. The judgment is final; 2nd. It is a judgment of the
highest court of final resort; and 3rd. The action arose in
a superior court,

This section deals with appeals lacking one of the three
characteristics, namely, that the action originate in a
superior court, and states that the only cases in which an
action arising in an inferior court ean be carried in appeal
to the Supreme Court of Canada.

37 (a).

Previous to 54-56 V. e. 25 (Sept. 30th, 1891), in the
Provinece of Quebec there was no appeal to the Supreme
Court except from the Court of Queen’s Beneh. On this
state of the law it was held that no appeal lay to the
Supreme Court where the action arose in the Circuit Court
of the Province of Quebec.

Major v. City of Three Rivers, Cout. Dig. 71. 17th
Nov., 1882,

Appeal from the Court of Queen’s Bench, Three Rivers,
setting aside a seizure for a tax of $10 imposed by by-law
of the City of Three Rivers on strangers and non-residents
selling goods by samples. The case was settled and agreed
to by both parties, who took no objection to the jurisdie-
tion. Held, that an appeal will not lie to the Supreme
Court of Canada in cases where the court of original juris-
dietion is the Cirenit Court for the Province of Quebee.
Appeal quashed without costs, the objection having been
taken by the Court.

Terrebonne v. Sisters of Providence, Cout. Dig. 72. 18th
May, 1886.

The action was brought in the Cirenit Coyrt, District of

Terrebonne, for $125 and interest for taxes imposed upon

real estate. The respondents moved to quash appeal for
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8.37.  want of jurisdiction, relying on section 3 of the Supreme
0":‘,":’,{“ Court Amendment Act of 1879. Appellants contended that
jurisdic- in Montreal and some other districts in the Province of
tionnota Quebee such an action, in which future rights would be
':,rnmr bound, would be brought in the Superior Court, and only
by virtue of a special statute was it brought in the Cirenit
Court of Terrebonne; that such statute was applicable to
only some of the districts of the provinee, and that if the
contention of the counsel for appellants was correct, the
anomaly would arise that in such a case if the action were
brought in one district there would be no appeal, while, if
brought in another district there would be an appeal, and
argued that, in this case, the Cireuit Court must be con-
sidered as substitue:! for and in lieu of the Superior Court.
Held, that the statute was clear, and in no case would an
appeal lie in an action which originated in the Cireuit
Court. Major v. Corporation of Three Rivers (Cout. Dig.
71) followed. Motion granted and appeal quashed with
costs. The objection to the jurisdiction was taken by the
respondents in the factum.
By virtue of the above amendment of 1891, there is
now an appeal from the Cirenit Court in the Province of
Quebec subject to the conditions and limitations above
expressed.
As to the meaning to be attached to the expressions ‘‘ fee
of office,”” “‘title to lands,”” ‘‘future rights,’’ ete., con-
tained in this sub-section, vide infra p. 170, et seq.

37 (b).

Previous to 50-51 V. e. 16 (1887), no appeal lay to the
Supreme Court from the Provinces of New Brunswick,
Nova Seotia, British Columbia and Prince Edward Island,
where the action arose in an inferior court. But by Sche-
dule A. to the above Aet, the Supreme & Exchequer Courts
Act was amended by the addition of the provisions con-
tained in this sub-section.

37 (e).

Prior to 50-51 V. e. 16, Schedule A. (1887), no appeal
lay to the Supreme Court from an inferior court in the
North-West Territories.
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Angus v. Calgary School Trustees, 16 Can. S.C.R. 716.

By an ordinance of the North-West Territories an
appeal lies from the decision of the Court of Revision for
adjudicating upon assessments for school rates to the dis-
triet eourt of the school distriet; on such appeal being
brought the clerk of the court issues a summons, making the
ratepayer plaintiff and the school trustees defendants,
which summons is returnable at the next sitting of the
court when the appeal is heard. The district is now merged
in the Supreme Court of the Territories,

Held, that an appeal will not lie from the judgment of
the Supreme Court affirming a decision of the Court of
Revision in such case, as the proceedings do not originate
in a superior court.

An appeal in such ease will lie since the passing of 51
V. ¢. 37, s. 5, which allows an appeal from the decision of
the Supreme Court of the Territories, although the matter
may not have originated in a superior court.

For the grounds upon which leave to appeal will be
granted vide infra p. 220.

37 (d).

This sub-section was incorporated into the Supreme &
Exchequer Courts Act by 52 V. e. 37, and as the law stood
previous to the amendment it was held in Beamish v. Kaul-
back, 3 Can. S.C.R. 704, that the Court of Wills and Pro-
bate for the County of Lunenburg, N.S., was not a superior
court within the Supreme and Exchequer Courts Act,
and that no appeal would lie from that court to the
Supreme Court of Canada.

Sinee the amendment there have been appeals to the
Supreme Court in eases originating in the Court of Pro-
bate in the Province of Nova Secotia. Lambe v, Cleveland,
19 Can. S.C.R. 78: British & Foreign Bible Society v.
Tupper, 37 Can, S.C.R. 100,

37 (e).

Hartley v. Matson, 32 Can. S.C.R. 575.

By an ordinance of the Governor-General, in Courneil
passed on the 18th March, 1901, pursnant to section 8 of
the Yukon Territory Aet, 61 V. ¢. 6, the Gold Commis-
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8.37.  gioner has jurisdiction to hear and determine various dis-
‘é‘;ﬁ:{l;‘?'o" putes relating to mining claims, and an appeal is given
original from his judgment to the Territorial Court. The same
jurisdic- ~ ordinance declares that the judgment of the Territorial
tion not & . g
superior Court should be final and conelusive.
court, Held, that previous to 2 Edw. VIL e. 35, expressly giv-
ing an appeal to the Supreme Court from a judgment of
the Territorial Court sitting in appeal from the Gold Com-
missioners, the Supreme Court had jurisdiction in such a
case under 62-63 V. ¢. 11, and that this jurisdiction counld
not be taken away by an ordinance which declares that

the judgment of the Territorial Court should be final.

Other cases.

Proceedings by certiorari against a conviction by a justice
of the peace.

The Queen v. Nevins, Cout. Dig. T1.

A convietion by a justice of the peace for selling liquor
contrary to the ‘‘Canada Temperance Aect, 1878,"" and
papers connected therewith were brought before the Court
of Queen’s Bench for Manitoba by certiorari, and a rule
nisi to quash the convietion was made absolute. Held, that
an appeal would not lie, the cause not having arisen in a
superior court of original jurisdiction. The question of
costs was reserved. The Court subsequently determined
that the respondent should have the costs of appeal,
although the objection had been taken by the court.

Action originating in County Court (Ontario).

Tucker v. Young, 30 Can. S.C.R. 185.

Held, that an action begun in a county court in Ontario
and removed, under the provisions of the Judicature Act,
into the High Court, was not appealable to the Supreme
Court as the action had not originated in a superior court.

38. Except as hereinafter otherwise provided, an appeal
shall lie to the Supreme Court from the judgment, whether
final or not, of the highest court of final resort now or here-
after established in any provinee of Canada, whether such
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court is a court of appeal or of original jurisdiction, where  8.38.

- Sk S 5 : : Jurisdiction.
the court of original jurisdicetion is a superior court, in the pnterlocu-
ol : tory judg-
following cases: e

(a.) Upon any motion to enter a verdiet or nonsuit .
upon a point reserved at the trial;

(b.) Upon any motion for a new trial;

(¢.) In any action, suit, cause, matter or other judicial
proceeding originally instituted in any superior court of
equity in any province of Canada other than the Province
of Quebee, and from any judgment in any action, suit,
cause, matter or judicial proceeding, in the nature of a suit
or proceeding in equity, originally instituted in any super-
ior court in any provinee of Canada other than the Provinee

of Quebee. R.8, e. 135, s. 24;—54-55 V., e. 25, s. 2.

The expression ‘‘exeept as hereinafter otherwise pro-
vided'’ refers to the limination placed upon appeals in the
Provinees of Ontario, Quebec and the Yukon Territory by
sections 46, 48 and 49, infra.

Section 36 gives an appeal to the Supreme Court where
the judgment appealed from has three characteristics,
namely, 1st. The judgment is final; 2nd. It is a judgment
of the highest court of final resort; and 3rd. The action
arose in a superior court.

The cases provided for in section 37 differed from those
in 36 in that the court of original jurisdiction was an infer-
ior court. In the cases provided for by this section, the
distinetion between them and the cases provided for by

section 36 is that the judgment is not final, but inter-
loeutory.

38 (a).

Trustees St. John Y .M.C.A. v. Hutchinson, 23rd Feb.,
1880 (Cout. Dig. 998).

A ruie for nonsuit pursuant to leave reserved at trial
was made absolute on the ground that damages and injury
must concur to afford a right of action, and the evidence
shewed only an ordinary and legitimate use of the defend-
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ants’ own land, which did not constitute an injury, and
therefore they were not liable. Held, affirming the judg-
ment appealed from (2 Pugs. & Bur. 523), that the declar-
ation did not cover the appellant’s case, and therefore the
nonsuit was correct.

Levy v. Halifax & Cape Breton Ry. & Coal Co,, 24th
Feb., 1886 (Cout. Dig. 998).

On the trial plaintiff was nonsuited, and on argument
of a rule to set such nonsuit aside, and for a new
trial, it was contended that the nonsuit was voluntary.
The minutes of the trial judge merely stated that a non-
suit was moved for, that the plaintiff’s counsel replied,
and that judgment of nonsuit was entered, and the judge
himself said that he believed the understanding to be that
a rule was to be granted. The Supreme Court of Nova
Scotia held the judgment of nonsuit to be voluntary, and
discharged the rule. On appeal the Supreme Court Held,
that as there was a doubt as to what took place at the trial,
the parties were entitled to the benefit of that doubt, and
the rule to be set aside the nonsuit must be made absolute.

Archibald v. McLaren, 21 Can. S.C.R. 588,

The action was tried three times, each trial resulting in
a nonsuit, which was set aside and a new trial ordered.
From the judgment ordering the third new trial A.
appealed, and the judges being equally divided, the order
stood. On this last trial it was shewn that A. had requested
the inspector for the division in which M.’s house was situ-
ate to inquire about it, and that, after the information, the
inspector reported that there were frequent rows in the
house, but he thought there was nothing in the charge. The
trial judge held that want of reasonable and probable cause
was not shewn and withdrew the case from the jury. The
Divisional Court held that he should have asked the jury
to find on the fact of A.’s belief in the statement on which
he acted in bringing the charge. Held, Taschereau, J.,
dissenting, that A. was justified in acting on the statement,
and, the facts not being in dispute, there was nothing to
leave to the jury and the trial judge rightly held that no
want of reasonable and probable cause had been shewn.
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Lister v. Perryman, L.R. 4 H.L. 521, followed; Abrath v.
North Eastern Rly. Co., 11 App. Cas. 247, considered,

Andreas v. Canadian Pacific Rly. Co., 37 Can. S.C.R. 1.

This action was brought under Lord Campbell’s Aect by
the administratrix of Nicholas Andreas, and at the close of
the plaintiff’s case counsel for defendants moved for a non-
suit, which was refused. The case went to the jury, and
before the entry of judgment upon their findings, counsel
again moved for judgment, but the trial judge entered
judgment for the plaintiff upon the verdiet of the jury.
From this judgment an appeal was taken to the full Court,
where the Chief Justice was of the opinion that upon the
answers to the questions of the jury the trial judge should
have entered judgment for the defendants. The majority
of the Court set aside the judgment below and ordered a
rew trial. Plaintiff thereupon appealed to the Supreme
Court and the respondents, by eross appeal, asked for a
nonsuit and judgment for the defendants. Held, that the
cross-appeal should be allowed and the action dismissed
with costs.

38 (b).

Judgment on motion for a new trial is interlocutory and
not final.

Lambkin v. South Eastern Rly. Co., 12th Dec., 1877.
21 L.C.J. 325; 22 L..C.J. 21.

The verdict of a special jury awarded the plaintiff
$7,000 damages for injuries sustained in a railway acci-
dent, and judgment was rendered against the defendants
by the Superior Court, Montreal, in accordance with the
verdict. This judgment being reversed and a new trial
ordered by the Queen’s Bench in appeal, the plaintiff
moved for leave to appeal to the Judicial Committee of the
Privy Couneil. The court rejected the application on the
ground that the judgment being interloeutory was not sus-
ceptible of appeal.

The Judicial Committee of the Privy Council considered
that though this was an interlocutory judgment, it was of
such a nature that an appeal should be allowed, and, in
the exercise of their discretion, granted leave to appeal.
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The original Supreme & Exchequer Courts Act, 38 V. e.
11, ss. 20 and 22, provided as follows:—

“20. An appeal shall lie from the judgment upon any
motion for a new trial upon the ground that the judge has
not ruled according to law,

22 When the application for a new trial is upon a
matter of diseretion only, as on the ground that the verdiet
is against the weight of evidence or otherwise, no appeal
to the Supreme Court shall be allowed.”

Upon this state of the law the following judgments were
rendered.

Boak v. Merchants Marine Ins. Co., 1 Can. 8.C.R. 110,

In this case the verdict for the plaintiff was moved
against and a new trial granted. An appeal to the Supreme
Court was quashed, the Court holding that the verdict was
set aside as against the weight of evidence, and not upon
the ground that the judge had not ruled according to law,
and that the application for a new trial to the court below
being upon a matter of discretion only under section 22,
no appeal lay to the Supreme Court.

Moore v. Connecticut Mutual, 6 Can. S.C.R. 634. (1879).

This was an action upon a policy of life insurance and
a verdict entered by the trial judge upon the findings of
the jury. A rule nisi to set aside the verdict for the plain-
tiff and to enter a nonsuit or verdiet for the defendant was
made absolute. On appeal to the Court of Appeal for
Ontario the court being equally divided, the appeal was
dismissed. On appeal to the Supreme Court of Canada,
Held, that the court below might have ordered a new trial
upon the ground that the finding of the jury upon the
questions submitted to them was against the weight of evi-
dence, but they exercised their diseretion in deeclining to
act or in not acting on this ground ; and therefore no appeal
to the Supreme Court of Canada would lie. Upon appeal to
the Judicial Committee of the Privy Council it was held
that section 38 of the Supreme & Exchequer Courts Aect
(now section 51), confers upon the Supreme Court power
to give any judgment which the court below might or ought
to have given. The Court then proceeded to say :—
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““Their Lordships have to consider whether this power, 8.38(b).

conferred by those two sections, is taken away by the 22nd ‘(’;“'i"‘““i"“'

section, or, in other words, whether the 22nd section applies
to a case of this kind. It is true that an application was
made to the court below for a new trial, but not only for
a new trial; it was also an application, and this was the
main point of the application to enter a verdiet for the
defendants. The Court of Queen’s Bench were of opinion
that the defendants were entitled in point of law to have
a verdicet entered for them, and did not apply their minds
to the question of the granting or withholding of a new trial,
nor did they exercise their diseretion upon that subject.
No appeal is brought in this case against the exercise or
non-exercise of the diseretion of the inferior court. Tt seems
to their Lordships that section 22 applies only where an
appeal is brought from a judgment of the court below in
which they have exercised a diseretion; and that as no
such judgment was given, and no appeal on that subject
has been brought in the present case, the power of the
court was the same as if no application had originally been
made for a new trial, and that the Supreme Court could
have ordered a new trial on the ground of the verdict being
against evidence, if the Court of Queen’s Bench ought to
have done so. However, this question ceases to be of any
general importance, an Act recently passed enabling the
Court to exercise this very power.”’

In 1880 the Supreme Court Act was amended and see-
tion 22 repealed, and the following substituted therefor
(seetion 52, infra) :—

““In all cases of appeal, the court may in its discretion
order a new trial if the ends of justice may seem to require
it, although such new trial may be deemed necessary upon
the ground that the verdiet is against the weight of evi-
dence.”’

The following decisions were given after the above
amendment was made :—

Eurcka Woollen Mills v. Moss, 11 Can. S.C.R. 91 (1885).

The court below in ordering a new trial considered the
evidence greatly preponderated in favour of plaintiffs.
Meld, that the Supreme Court would not encourage appeals
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in such cases and that where the court below has ordered
new trial on the ground that the verdict is against the
weight of evidence the Supreme Court will not interfere.

Howard v. Lancashire, 11 Can. S.C.R. 92.

The Supreme Court of Nova Scotia having set aside a
verdiet in favour of plaintiff and ordered a new trial on
the ground that the plaintiff had an insurable interest in
property covered by a poliey of insurance, which was the
only course open as under the practice in Nova Scotia a
verdict for defendant could not be entered. The Supreme
Court heard the appeal, holding the case was distinguish-
able from the preceding one.

Cassels v. Burns, 14 Can. 8.C.R. 256.

The jury having found on a question of fact and their
verdict having been affirmed by the Supreme Court of New
Brunswick, the Supreme Court would not interfere with
the finding.

0’Sullivan v. Lake, 16 Can. S.C.R. 636.

Held, that the judgment of the Court of Appeal did not
proceed upon the ground that the trial judge had not
ruled according to law as provided in section 20 of the
Act and no appeal would lie to the Supreme Court.

The Accident Insurance Co. v. McLachlan, 18 Can.
S.C.R. 627 (decided before 54-55 V. e. 25. Sept.,
1891).

The Court of Queen’s Bench having suo motu ordered a
new trial on the ground that the assignment of facts was
defective and insufficient and the answers of the jury insuf-
ficient and contradictory, the Supreme Court quashed the
appeal.

Halifax Street Rly. Co. v. Joyce, 17 Can. S.C.R. 709.

Held, that section 24 (d) of R.S.C. e. 135, allowing
appeals to the Supreme Court ‘‘from the judgment on a
motion for a new trial upon the ground that the judge has
not ruled according to law,”’ applies to jury cases only.

By 54-55 V. e. 25, 5. 2 (Sept., 1891), the grounds upon
which an appeal would lie upon a motion for a new trial
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was changed, and the expression ‘‘upon the ground that the S.38(b).

. . ’ ot . 09 Jurisdiction.
judge has not ruled according to law,”” in old seetion 22,7 cCr "
supra, and at that time being 24 (d) of R.S. ¢. 135, was new trial.
eliminated, and from that date the statute with respect to

motions for a new trial has remained as now appears in the

text 38 (b); and the decisions of the Supreme Court in

cases of motions for new trial will be found collected sub

nom. ““*Weight to be attached to findings of fact in lhe

court below,”” infra p. 280.

Mutual Reserve v. Dillon, 34 Can. S.C.R. 141,

Held, that the defendant having asked for a nonsuit,
and in the alternative for a new trial, and the new trial
having been granted by the Court of Appeal, no appeal
b will lie to the defendant from that judgment to the

Supreme Court.

Corporation of Delta v. Wilson, March, 1905.

This was an action brought by the appellant against the
respondent for over-due taxes under the Municipal Clauses
Act of British Columbia. The respondent defended on the
ground that the by-laws were invalid, and the assessments
unauthorized and illegal, and also counterclaimed for dam-
ages for injuries by reason of the negligent construetion,
cperation and maintenance of the works constructed under
the by-law, and for an injunction.

The trial judge dismissed both the elaim and counter-
claim. The plaintiff appealed to the full Court, his notice
of appeal reading, omitting unnecessary words, as follows:
“Take notice that the court will be moved by counsel on
behalf of the plaintiff that so much of the judgment of the
trial judge as dismisses the action of the plaintiff may be
reversed on the following amongst other grounds’’ (setting
out the grounds).

The Revised Statutes of British Columbia, c. 56, s. 76, 7
sub-s. 3, provides as follows: ‘‘Every appeal from a final
judgment, order or decree, shall be deemed to include a
motion for a new trial unless the notice of appeal expressly *
states otherwise.” y

The full Court of British Columbia ordered a new
trial, and the plaintiff thereupon appealed to the
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Supreme Court of Canada. When the case came on for
hearing counsel for the respondent moved to quash for
want of jurisdiction, and following the decision in Mutual
Reserve v. Dillon, the appeal was quashed aceordingly.

Central Vermont v. Franchére, 35 Can. S.C.R. 68.

In this case the Supreme Court being dissatisfied with
the verdiet only as regards the amount of damages awarded,
directed a new trial to assess damages only unless the plain-
tiff (respondent) consented to have his damages reduced to
the amount fixed by the Conrt.

Bustin v. Thorne, 37 Can. S.C.R. 532.

In this case a motion was made to the Supreme Court
of New Brunswick for a new trial. The court was equally
divided, and the order made was ‘“The rule (for a new
trial) drops and the verdict entered for the plaintiff on the
trial stands.”

Upon appeal to the Supreme Court of Canada the
respondent moved to quash for want of jurisdiction on
the ground that there was no final judgment of the court
below, but the majority of the Court held that it had
jurisdiction as, if the judgment was not final, it was a
judgment upon a motion for a new trial within tae meaning
of section 24 (d), now seetion 38 (b).

Diseretion of court below in cases of new trial, vide
p. 159, infra.

38 (¢).

Not only was it conceded in Parliament when this sec-
tion was under consideration that decrees in equity were
appealable whether final or not, but the Court has so
determined on many oceasions. Vide Attorney-General
Sir John Maedonald in the House of Commons, 1879,
Hansard Reports. Langevin v. St. Marc, 18 Can. S.C.R.
599.

It will be noticed that this sub-section does not apply
to appeals from the Province of Quebec. The reason there-
for probably is that equity jurisprudence, as it is under-
stood in England and the other provinees of Canada, is
unknown to the French law, although relief in cases of
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gccident, mistake, fraud, ete., is specifically provided forJu:;:fcm;. ;‘ £
in the Code. Tnjunctions. :
Injunction. :j; 3
The remedy by injunction was unknown in the Provinee e
of Quebee until 1878, 41 V. ¢. 14 (Que.), when provision I 1
was mads for the issue of a writ of injunction. In 1897 )
the new Code brought the remedy by injunction into con- :
formity with the practice which obtained in the Province ;
of Ortario and the writ of injunction was done away with, o | L
but provision was made for the granting of an order of !
injunction as a remedy incidental to an action instituted g
by writ of summons, Since the amendment of 60-61 V. |
s. 34, which placed a limitation upon appeals to the s
Supreme Court from judgments of the Court of Appeal for ¥
Ontario, infra, section 48, the jurisdiction of the Supreme 15
Court in matters of injunction in the Provinces of Ontario ?
and Quebee has been assimilated, and now unless the 5
matter in controversy involves, in the Provinee of Quebee €%\
$2,000, and in the Provinee of Ontario $1,000, or falls :
within the class of cases provided for by sections 46 and 48, L
infre, no appeal from a judgment or order awarding an e
injunction will lie as of right to the Supreme Court of 31 e
Canada. ]
There can be little doubt that the legislation eontained g
in 60-61 V. ¢. 34, was adopted by Parliament without a ]
full appreciation of the effeet it would ‘have upon appeals A
to the Supreme Court, or that the result would be to take i
away the long established appeals in matters of haebeas ‘
corpus, certiorari and prohibition not arising out of a HREINS
eriminal charge, mandamus and judgments quashing muni- §
cipal by-laws, provided by 24 (g). for a reference to which, ﬂ
vide notes to section 48, infra. it oy
Similarly, this legislation has had the effect of depriving oY
the Supreme Court of jurisdiction in many eases in which o il
relief alone lies in the equity jurisdiction of the High et ‘f]
Court of Justice, and no damazes are asked, nor is there B ¢
directly a question of money involved., The Supreme Court !
has held that the collateral effect of a judgment cannot be 4
taken into consideration when its jurisdietion depends )
upon the pecuniary amount involved, or whether the sub- i &i
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jeet matter of the appeal is one of those provided for in
the statute limiting the appeal: Toussignant v. Nicolet, 32
Can. S.C.R. 353.

This was an action brought for the annulment of a
procés-verbal establishing a highway in the Province of
Quebec, and charging the appellants’ land with the expenses
of construction amounting to $2,000, and $400 a year for
maintenance of the road. The Court in quashing the
appeal said:—

““The constant jurisprndence of the court is against our
right to entertain the appeal. The fact that the procés-
verbal attacked by the appellants’ action may have the
result to put upon them the cost of the work in question,
alleged to be over two thousand dollars, does not make the
controversy to be one of two thousand dollars. It is settled
law that neither the collateral effects nor any contingent
loss that a party may suffer by reason of a judgment are
to be taken into consideration when the jurisdietion depends
upon the pecuniary amount or upon any of the subjects
mentioned in section 29.”’

Injunction—generally.

The following decisions, although arising in the Pro-
vinee of Quebee, have now, by virtue of the provisions con-
tained in section 47, application to appeals from the Pro-
vinee of Ontario.

Joly v. Macdonald, 2 Legal News 104 (1879).

Article 68, C.C.P., provides for an appeal to the Judi-
cial Committee of the Privy Council from the Court of
Queen's Bench subject substantially to the same provisions
as regulate appeals to the Supreme Court of Canada under
section 46, except that the amount involved must exceed
£500 sterling.

In this case the appellant had obtained an injunection
against the respondent in a matter involving the possession
of a railway of the value of over $1,000,000. The Court
of Queen’s Bench, appeal side, set aside this injunetion,
and the respondent applied to the same court to allow
his security on an appeal to the Privy Council. Sir
A. A. Dorion, C.J., made an order allowing the security
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stating that ‘‘whether the case were considered as relating S.38(c).
to the possession of real estate or as involving an amount of ,l‘r.l:::‘r::-;,::).r'l:
$1,000,000, the respondent had a right to go to the Privy .
Jouneil,”’
In Dobie v. Board of Temporalities, 3 Legal News 308
(Sept., 1880), an application was made to the Court of
Queen’s Beneh, appeal side, to allow security upon an
appeal to Her Majesty’s Privy Council. In giving judg-
ment the Court said :—
“The report of O'Farrell v. Brassard, 4 Q.L.R. 214,
was not quite correct. It had not been held that no appeal
lay from a prohibition, but that no appeal lay where there
was no matter in dispute exceeding the sum or value of
£500 sterling. The same may be said of the short holding
in Pacaud v. Gagné (17 L.C.R. 357). Mondelet, J., said
that this case did not fall within any of the dispositions of
the statute regulating appeals to Her Majesty (p. 375).
The appeal was also refused on the same ground in Belle-
fewille v. Doucet (1 Q.L.R. 250). But we granted the \
appeal in Joly v. Macdonald (2 Legal News 104), because
there was in dispute a sum exceeding £500 sterling. There ;
is also in this case a matter in dispute greatly exceeding s
that amount, and, therefore, leave to appeal should be :
granted. Leave to appeal is granted, however, without ;
suspending the effect of the judgment dissolving the i
injunetion.”’ s
It will be noted that the Court speaks of granting leave
to appeal, an expression still retained in the Provinece of .
Quebee, where an appeal lies de plano and all the Court has !
power to do is to allow the security. I}

i B i e .

S B e

Stanton v. Canada Atlantic Rly. Co., Cout. Dig. 89, 18th {7k 4
Mch., 1885. irge

In this case the plaintiffs, appellants, presented a peti- ! f'f' (|

tion for a writ of injunction to Mr. Justice Torrance of the o

Superior Court of the Provinee of Quebec, pursuant to the {
provisions of the Injunction Act, 41 V. ¢. 14, and the writ A
of injunction, enjoining the respondents wntil otherwise e e
ordered by the said judge or the court, issued and was duly 3
served with a declaration embodying the plaintiffs’ claim
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which was to prevent the completing, issuing or negotiating
of certain bonds by the ecompany.

Subsequently, the defendants, besides filing certain pre-
liminary exceptions to the jurisdiction and to the form, pre-
sented a motion to quash the injunetion to Mr. Justice
Mathien who suspended the operation of the injunetion
under section 8, sub-section 2 of the Injunction Aet, which
reads as follows:—

““The injunction contained in the original writ may
from time to time be suspended as the court or judge may
deem necessary, and for such period and upon such con-
ditions as to security or otherwise as the court or judge
may deem reasonable, ete.”

The judge denied his right to quash the same.

The appellants and respondent respectively obtained
leave to appeal from the said judgment to the Court of
Queen’s Bench and the last mentioned court on the 21st
January, 1884, quashed the injunction absolutely.

The appellants then applied to Mr. Justice Monk in the
court below to allow their security for an appeal to the
Supreme Court, but the application was refused upon the
ground that the judgment quashing the writ of injunction
was not a final judgment. The appellants then applied to
Mr. Justice Henry of the Supreme Court of Canada to have
the security allowed, who referred the application to the
Court where, after argument, it was held that the Judg-
ment of the Court of Queen’s Bench quashing the interim
injunction was not a final judgment from which an appeal
would lie.

It would appear from the facts of this case that the
appeal might also have been quashed on th~ ground that the
case did not fall within the provisions of section 8 of the
Supreme Court Amendment Act, 1879, 42 V. ¢. 39 (now
section 46), limiting appeals from the Provinee of Quebec.

Hall v. Dominion of Canada Land & Colonization Co.,
8 Can. 8.C.R. 631.

In this case the writ of injunction restrained the defen-
dants from prosecuting lumbering operations upon certain
lands eclaimed by the plaintiffs. The Supreme Court
heard the appeal. No question of jurisdiction, under the
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provisions then in forece equivalent to present section, was 8. 38(c).

raised. Leave to appeal in this case was granted by the
Privy Council, but the appeal was never prosecuted.

Quebec Warehouse v. Levis, 11 Can. S.C.R. 666.

In this case the Superior Court made perpetual an
injunction against the defendants restraining the corpora-
tion of Levis from proceeding further to carry out a by-
law in favour of the Quebee Central Railway upon the
ground that the by-law of the municipality was ultra vires.
This judgment was reversed by the Court of Queen’s
Bench, appeal side, but reinstated by the Supreme Court.
The proceedings were instituted under the old practice and
a writ of injunction granted after pleadings filed which
involved no question of a money demand. The jurisdiction
of the Supreme Court in this appeal can only be supported
on the ground that it was a case of a municipal by-law,
which by section 30 (now section 47) is excluded from the
limitation with respect to appeals from the Provinece of
Quebec under section 8 of the Supreme Court Amendment
Act, 42 V. ¢. 39, 1879 (now section 46), of the Aect.

Chicoutimi v. Légaré, 27 Can. 8.C.R. 329,

In this case the appellants petitioned the Superior Court
in November, 1895 (previous to the adopting of the new
Code), for a writ of injunction against the respondent to
restrain him from carrying on certain works and excava-
tions upon certain streets in the town of Chicoutimi of a
nature to obstruet the highways, to the great damage and
nuisance of the general publie, and without the permission
of the plaintiffs, until the final judgment should be given
in the action; and also asked that a final judgment should
be rendered making the interlocutory judgment final and
perpetual. The answer of the defendant to the injunetion
was that the plaintiffs’ council had granted permission to
the defendant to construet an aqueduct in the town of
Chicoutimi according to certain conditions which appeared
in the resolution of the council, and that in conforming
to this resolution he had constructed the aqueduet and he
had done nothing beyond what he was authorized by resolu-
tion of.the council to do.
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The writ issued, and a petition to suspend its operation
was refused. By the final judgment on the merits the
Superior Court made the injunction perpetnal on the
ground that the resolution of the council was illegal, but
this was reversed by the Court of Queen'’s Bench. An
appeal to the Supreme Court was heard, no exception to
the jurisdietion being taken, and the judgment of the Court
of Queen’s Bench was set aside and that of the Superior
Court re-instated.

It is not at all elear what provision of section 29 (now
section 46) of the Aet gave jurisdiction to the Supreme
Court to entertain this appeal. No question being raised
as to its jurisdiction, it may not be deemed a binding
authority in another case where the facts are similar.

Came v. Consolidated Car Heating Co., 11 RJ.Q. K.B.
114,

The action of the company respondent was for $15,000,
but the respondent subsequently consented that judgment
should go for $25. In the course of the suit the respondent
obtained a writ of injunction against the appellant to
restrain any infringement of the respondent’s rights under
a patent. This injunction was maintained by the final
judgment of the Superior Court, but the judgment was
reversed in appeal. The respondent then moved for leave
to appeal to His Majesty’s Privy Council.

Held, that the ““matter in dispute’’ being the damages
which the appellant would suffer if the respondent acted
contrary to the order of the Court, and these damages being
contingent and not susceptible of determination, it was
impossible to say that the matter in dispute exceeded the
sum of value of £500 sterling and the case did not fall
within the terms of article 68, sub-section 3 of the Code
of Civil Procedure, Quebec,

Article 68 reads in part as follows:—

““68. An appeal lies to Her Majesty in Her Privy
Council from final judgments rendered in appeal by the
Court of Queen’s Bench:—

““1. In all cases where the matter in dispute relates to
any fee of office, duty, rent, revenue or any sum of money
payable to Her Majesty;
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‘2 In cases concerning titles to lands or tenaments,
annual rents or other matters in which the rights in future
of the parties may be affected;

39. Except as hereinafter otherwise provided, an appeal
shall lie to the Supreme Court,—

(a.) from the judgment upon a special case, unless the
parties agree to the contrary, and the Supreme Court shall
draw any inference of fact from the facts stated in the
special case which the court appealed from should have
drawn ;

(b.) from the judgment upon any motion to set aside an
award or upon any motion by way of appeal from an award
made in any superior court in any of the provinces of
Canada other than the Province of Quebec;

(e.) from the judgment in any case of proceedings for
or upon a writ of habeas corpus, certiorari or prohibition
not arising out of a eriminal charge;

(d.) in any case or proceeding for or upon a writ of
mandamus; and,

(e.) in any case in which a by-law of a municipal cor-
poration has been quashed by a rule or order of court or the
rule or order to quash has been refused after argument.
RS, e 135, s. 24;—54-55 V,, ¢. 25, 8. 2.

39 (a).

It is not clear, in view of the fact that section 24 of the
Supreme & Exchequer Courts Act gave in general terms
an appeal from final judgments of the highest court of last
resort where the court of original jurisdiction was a super-
ior court, why it was considered necessary to make special
provision in that Act for the elass of cases contained in this
section, unless it were deemed advisable ex abundanti
cautéla. Tt might have been argued that without the pro-
visions of (a) and (b) the original tribunal was persona
designata, and that no appeal would lie from a judgment
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‘S-_fl“}"_'- in cases such as are therein provided. Appeals under this
;:::";:;(lm"' Act are governed by sections 44, 46, 47, 48 and 49, infra.
case.

I —

Draper v. Radenhurst, 14 Ont. P.R. 376,

In this case it was contended on behalf of the respond-
ents that every appeal to the Supreme Court was upon a
special case and therefore a notice was required to be given
under section 41 of the Supreme & Exchequer Courts Act,
now section 70, and if not so given the appeal would not
lie. In pronouncing judgment Maclennan, J.A., said:—

““Under the old common law practice, both in England
and in Ontario, a special case was something well known
and which had a precise and definite meaning. 1t is thus
deseribed in the third edition of Chitty’s Archbold’s Prac-
tice (1836), at page 383: ‘Where a difficulty in point of law
arises, the jury may, instead of finding a special verdiet,
find a general verdict for the plaintiff, subject to the opin-
ion of the judge or the court above, or a special case stated
by eounsel on both sides with regard to the matter of law;
which has this advantage of a special verdict, that it is
attended with much less expense and obtains a much
speedier decision. On the other hand, however, as nothing
appears upon the reord but the general verdict, the parties
are thereby precluded from the benefit of a writ of error,
if dissatisfied with the judgment of the court or judge
upon the point of law.’

“‘By section 154 and following sections of the C.L.P.
Aect of Upper Canada, provision was made for stating ques-
tions of law, and also for stating the facts of the case, by
consent and by order of a judge, in the form of a special
case for the opinion of the court, and for judgment there-
on. Under the old practice before the C.L.P. Aect, it will
be observed that error could not be bronght upon a jude-
ment on a speeial case without express provision being made
therefor; so under the C.I.P. Aet, the proceeding being by
consent of parties, the like result would follow, and there
could be no appeal from the judgment without an enact-
ment to that effect. For that reason, doubtless, we find in
the Act relating to the Court of Error and Appeal, 20 V.
c. 5, s. 13, a section declaring that an appeal shall lie from
a judgment on a special case in the same manner as from

—— i
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a judgment upon a special verdict, unless the parties agree
to the contrary, and that the court shall draw any infer-
ence of fact from the facts stated in the special case, which
the court by which the case was originally decided ought
to have drawn,

““Such being the well known nature of a special case,
and of a judgment thereon, and one of the features of such
a judgment being that it was not appealable without express
enactment, I cannot have any doubt that the judgment
upon a special case intended in section 41 (now see. 70)
of the Supreme Court Act is a judgment on the kind of case
well known by that name, and that it has no reference to
the case which, by the practice of this Court, is prepared
for the purpose of the appeal.

“I am, therefore, of opinion that no notice of appeal
under section 41 was required in this case, and there being
no other objection to the allowance of the bond, it must be
allowed.”’

Smyth v. McDougall, 1 Can, S.C.R. 114,

‘““Where a case has, by consent of parties been turned
into a special case, and the judge’s minutes of the evidence
taken at the trial agreed to be considered as part of the
said special case, the Court has no power to add anything,
except with the like consent, and has no power to order any
further evidence to be taken.”

Halifax & Cape Breton Coal & Rly. Co. v. Gregory,
Cass. Prae. 20.

Where the plaintiff in an action obtained a verdiet,
which was affirmed by the Supreme Court of Nova Scotia,
the defendants appealed to the Supreme Court of Canada,
and agreed with the plaintiff, the Government of Nova
Scotia becoming a party to such agreement, that the
appeal should be decided on the merits irrespective of the
pleadings or any technical defence raised thereon, and
limiting the amount in question, the balance being other-
wise satisfied. The Supreme Court having affirmed the
judgment appealed from, an application for leave to appeal
to the Judicial Committee of the Privy Council ‘was refused,
on the ground that in deciding the appeal the Supreme
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Court was not acting in its ordinary jurisdiction as a
court of appeal, but was acting under the special reference
made to it by the agreement.

Blackburn v. McCallum, 33 Can. S.C.R. 65.

The question in this case to be determined was whether
a restraint on alienation contained in a will was valid. The
cause was heard by Meredith, C.J., upon a stated case pre-
pared by the parties pursuant to the Judicature Aet and
Rules. The trial judge felt himself bound by a decision of
the Court of Appeal in Earls v. McAlpine, 6 AR. 145,
The parties thereupon signed a consent pursuant to section
26, sub-section 2 (now 42(a)), that an appeal should be
taken direct to the Supreme Court of Canada from the
judgment of Meredith, C.J., and the case was accordingly
heard, although no intermediate appeal had been taken to
the Court of Appeal for Ontario.

39 (b).
Arbitration under order in a pending action.

St. George’s Parish v. King, 2 Can. S.C.R. 143,

After causes at issue under a rule of reference, all
matters in difference were referred to arbitration, and it
was provided that the award of the arbitrators or of any
two of them was to be final. Two of the arbitrators having
made an award in favour of the plaintiff, the defendant
obtained a rule nisi in the Supreme Court of Nova Scotia
to set aside the award, and after argument the rule was
made absolute. Upon appeal to the Supreme Court of
Canada, the Court said that ‘‘ As to that part of the award
which directs the defendant to pay the cost of the reference
and award, it was admitted on the argument that it was
bad, and there is no doubt the plaintiffs may abandon it as
they offered to do, and they can be restrained from enfore-
ing that part of it if they attempt to do so,’” but allowed
the appeal with costs and discharged the rule nisi in the
court below to set aside the award.

Oalkes v. City of Halifar, 4 Can. S.C.R. 640.

After action was at issue the matters in dispute were by
a rule of the Supreme Court of Nova Scotia referred to

ke
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arbitration. After the making of the award and before the
amount found due by the arbitrators had become a judg-
ment in the pending action, a rule nisi was obtained by the
respondent from a judge in Chambers returnable before
the court in bane to set aside the reference and award.
After argument the rule was made absolute and the award
set aside. From this judgment the appellant appealed to
the Supreme Court. The respondent moved to quash on the
ground that the rule appealed from was not a final judg-
ment within the meaning of the Supreme & Exchequer
Courts Aect, but his motion was refused. The decision was
apparently given upon the Aet as it stood prior to the
Supreme Conrt Amendment Act of 1879, which by section
4 gave an appeal to the Supreme Court in matters of
awards, and by section 9 placed an interpretation upon the
words final judgment.

Awards in municipal drainage cases.

Chatham v. Dover, 12 Can. S.C.R. 321.

The Municipal Aet of Ontario contains provisions
whereby in the event of it being necessary to continue
drainage works beyond the limits of the municipality in
which the same were instituted, and in the event of the two
municipalities being unable to agree with respect to the cost
for the said work respectively to be borne by them, arbi-
trators might be appointed. In this case an award of
arbitrators was made under the above Act in a drainage
dispute between the municipalities of Dover and Chatham.
The former being dissatisfied, moved the court to set aside
the award on the ground that a majority of the arbitrators
had no authority to sign it in the absence of the third arbi-
trator, and on other grounds. The award was set aside and
an appeal taken to the Court of Appeal for Ontario which
affirmed the judgment below, the court being equally
divided. A further appeal to the Supreme Court of Can-
ada was dismissed with costs.

Ellis v. Hiles; Ellis v. Crooks, 23 Can. S.C.R. 429.

These were actions brought by the plaintiffs against the
municipality for injuries sustained by reason of ecertain
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drainage works. The Drainage Trials Aet, 54 V. e. 51,
provided for the appointment of a referee who should be
an officer of the High Court, and have all the power of
arbitrators under the Municipal Act, and that his decisions
be subject to an appeal to the court. By section 11 of
the same Act, actions for damages for the construction and
operation of drainage works might at any time after the
issue of a writ be referred to the referee by the court or a
judge thereof. This was done in the present actions, and
the referee gave his judgment holding certain by-laws
invalid, and awarded damages to the plaintiffs. An appeal
was taken to the Court of Appeal for Ontario where the
judgments of the referee were maintained, and a further
appeal was taken to the Supreme Court, where the appeal
in Hiles’s case was allowed in part, and in Crook’s case the
judgment was varied. &

Harwich v. Raleigh, 18th May, 1895,

This was also a case under the Drainage Trials Act
referred to in the preceding case. Sections 580 and 581
of the Municipal Act of 1887, ch. 184, provided for an
appeal from a report of an engineer with respect to drain-
age works to arbitrators, and by virtue of the Act 54 Viet.
an appeal lay from the report of the engineer to the
referee. In this case Harwich being dissatisfied with the
report of the engineer, appealed to the referee, who dis-
missed the appeal and confirmed the report. From his deci-
sion an appeal was taken to the Conrt of Appeal where the
appeal was dismissed with costs. A further appeal was
taken by Harwich to the Supreme Court of Canada, where
it was held that the award of the referee under the pro-
visions of ‘“The Drainage Trials Act of 1891’ was not
appealable to the Supreme Court of Canada under sub-
section (f) of section 24 (now sub-section (b) of section
39), Gwynne, J., dissenting. The question as to jurisdie-
tion having been taken by the Court the appeal was dis-
missed without costs,

Awards in municipal matters generally.

Toronto Junction v. Christie, 25 Can. S.C.R. 551.
The Consolidated Municipal Aet of Ontario, 55 V. e.

I IOy
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42, provides for arbitration in the event of a town alter-
ing the grade of a street and injuriously affecting the pro-
perty of a private individual. Section 403 provides that
the award should be subject to the jurisdiction of the court
where it might be reviewed on the merits, and should also
be subject to the jurisdiction of the court as if made on a
submission by a bond containing an agreement for making
the submission a rule or order of such court. The claim-
ant moved before Rose, J., to set aside the award, but his
motion was dismissed. On appeal to the Court of Appeal
this judgment was affirmed upon an equal division of opin-
ion. An appeal taken to the Supreme Court of Canada was
dismissed with costs.

Langley v. Duffy, 30th May, 1899,

The corporation of the township of Langley, pursuant
to the provisions of the Municipal Clauses Act, B.C., passed
a by-law for the opening up of a certain roadway throngh
the property of the respondent Duffy, and served a notice
calling upon him to appoint an arbitrator to act with the
appellant’s arbitrator for the purpose of deciding upon
what compensation the respondent was entitled to by rea-
son of the expropriation of his property. The arbitrators
made an award which was set aside by the court, and the
matters in question referred back to the arbitrators for
reconsideration and re-determination. The arbitrators
reconsidered the matters and awarded the respondent Duffy
$400 and the costs of the arbitration, amounting to $286.40.
The respondent Duffy served a notice upon the munici-
pality that unless they ecomplied with its terms, an applica-
tion would be made to the court for liberty to enforce the
award. The municipality having ignored the notice the
respondent Duffy moved the court for leave to enforce
the award, and the appellant gave notice of motion to set
aside the award. The two motions were heard by the
court when an order was made refusing for the present
the application of the respondent to enforce the award, and
at the same time referring the award back to the arbitra-
tors for further consideration. An appeal was taken from
this order to the full Court when an order was made allow-
ing the respondent Duffy to enter up judgment for the

8

113

8.39(b).
Jurisdiction.
Awards,




T ———

114

8.39(b).
Jurisdietion.
Awards.

SUPREME COURT ACT.

amount of the award. From this order an appeal was
taken to the Supreme Court of Canada when a motion to
quash was made on behalf of the respondent on the ground
that the judgment appealed from was not a judgment
upon a motion to set aside an award, nor a judgment upon
a motion by way of an appeal from an award, and after
argument the appeal was quashed accordingly.

0Osgoode v. York, 24 Can. S.C.R. 282.

This action was brought for a declaration that an
award under the Ditches and Water Courses Act, R.S.0.
1887, ¢. 20, was made without jurisdiction because the
requisition filed was not accompanied by the preliminaries
referred to in section 6 of the Aect, and for an injunetion.
The interim injunction was granted and upon motion to
continue the same the motion was refused. At the trial
the action was dismissed and an appeal taken to the Divis-
jonal Court was also dismissed. On appeal, the Court of
Appeal reversed the Divisional Court and gave judgment
for the plaintiff, and this judgment was affirmed by the
Supreme Court of Canada.

Awards in railway cases.

Bickford v. The Can. Southern Rly., 14 Can. S.C.R. 743.

By consent of parties in the action all matters in dispute
were by order of the court referred to the arbitration of
a county judge with a provision in the submission that
there should be an appeal from the award as is given by
the 189th section of the C.L.P. Aet, R.S.0. ¢. 50, which
provides that an appeal shall lie from the award in the
same way as an appeal from a Master’s report. The
award having been upheld by the Superior Court and the
judgment affirmed by the Court of Appeal, an appeal to
the Supreme Court was dismissed, affirming the judgment
of the Court of Appeal.

Judah v, Atlantic & North-West Rly. Co. (unreported).
On the 9th of April, 1887, the respondent railway com-
pany served upon the appellant Judah a notice under the
Railway Act of certain lands which it required for the
purposes of the railway, and offered the sum of $15,000 as
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compensation for the land and damages, at the same time S.39(b).
appointing the company’s arbitrator. The appellant Judah i‘;’::::m“‘
protested the railway company on the 22nd April, 1887,
alleging that the notice was illegal, null and void, but under
reserve of the protest appointed an arbitrator.

The arbitrators met and took evidence, and an award
was made by a majority of them on the 17th July, 1888,
awarding to the appellant the sum of $30,575. Thereupon
the appellant Judah presented a petition, dated the 14th
August, 1888, to the Superior Court wherein he prayed
that a writ of appeal might be ordered to issue requiring
the arbitrators to transmit to the Superior Court the award
and papers filed on the arbitration, and praying that the
arbitrators might be summoned to appear before the court
for the purpose of having it declared and adjudged that
the award should have been rendered for a sum of
$94,817.75. From this petition an order was made by Mr.
Justice Taschereau on the 16th August, 1888, directing the
writ of appeal to issue, and thereupon, pursuant to the
practice of the Province of Quebec, the respondent com-
pany filed an answer to the petition setting up that the
Superior Court had no power to revise the award;
that the proceedings before the arbitrators were legal and
binding upon the proprietor; that the proprietor could not
appeal from an award of the arbitrators upon matters not
apparent on the face of the record of proceedings before
the arbitrators, nor upon matters of fact, but upon ques-
tions of law only, and prayed that the award might be
declared legal and binding and the petition dismissed.

The respondent company further answered to the peti-
tion by alleging that the petitioner was not entitled by
law or by the evidence to a larger compensation than that
awarded by the arbitrators.

The petition was heard by Mr. Justice Gill of the Super-
ior Court on the 1st April, 1889, and judgment given on
the 25th.

The Railway Aect of 1888, 51 V. c. 29, came into force
on the 22nd May, 1888, and section 161 provides that there
should be an appeal on questions of law or' fact to the
Superior Court, and that upon the hearing the court shouid
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decide the same upon the evidence taken before the arbitra-
tors, and that the practice and proceedings should be as
nearly as possible the same as upon an appeal from the deci-
sion of an inferior court to such Superior Court,

In his judgment Mr. Justice Gill says: ‘‘Seecing that
the company opposed the said appeal alleging that the
said arbitrators having proceeded with the arbitration
before the eoming into force of the Railway Act of 1888,
were not able to appeal upon the faets’’; and in his con-
sidérants he says that the court is in possession of all the
facts of the case, and that the award having been rendered
under the provisions of the Railway Aect of 1888, the court
was entitled to apply the law with respeet to appeals as
provided in seetion 161 of that Aet, and proceeded to
inerease the indemnity awarded by the arbitrators to the
sum of $52,500, with interest.

On appeal the Court of Queen’s Bench held that the
court below had not procceded on a proper prineiple in
fixing the valuation of the lands and reduced the damages
to $30,575, homologating the award of the arbitrators
made on the 17th July, 1888,

From this judgment an appeal was taken to the
Supreme Court, and when the case eame on for hearing, of
its own motion, the Court took objection to its jurisdiction,
and after argument of counsel the appeal was quashed
without costs for want of jurisdietion.

It does not appear in what respect the Supreme Court
considered it had no jurisdietion to hear this appeal,
whether it was because the proceedings were instituted pre-
vious to the coming into force of the Railway Act of 1888,
which for the first time gave an appeal from the arbitra-
tors, or because the Court considered the judgment of the
Superior Court interlocutory and not final, or because the
court of first instance was curia designata.

The same case came before the Court (23 Can. S.C.R.
232) on an appeal by the railway company from an order
subsequently made by the Superior Court requiring the
appellants to pay interest on the sum of $30,575, and order-
ing them to proceed to the confirmation of title in order to
the distribution of the money. No question of the jurisdic-
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tion of the Court was raised upon this appeal and the same
was heard on the merits and the appeal allowed with costs.

Quebec, Montmorency, ete., Rly. Co. v. Mathiew, 19 Can.
S.C.R. 426,

In a railway expropriation case the respondent in
naming his arbitrator declared that he only appointed him
to wateh over the arbitrator of the company, but the com-
pany recognized him officially and subsequently an award
of $1,974.25 damages and costs for land expropriated was
made under article 5164 R.S.Q. The demand for expro-
priation as formulated in their notice to arbitrate by the
appellants was for the width of their track, but the award
granted damages for three feet outside of the fences on
each side as being valueless. In an action to set aside the
award, Held, affirming the judgment of the courts below
that the appointment of respondent’s arbitrator was valid
under the statute and bound both parties, and that in
awarding damages for three feet of land injuriously
affected on each side of the track, the arbitrators had not
exceeded their jurisdietion.

Strong and Taschereau, JJ., doubted if the amount in
controversy was sufficient to give the Court jurisdiction
to hear the appeal.

Benning v. Atlantic & North-West Rly. Co., 20 Can.
S.C.R. 177.

In this case an award made pursuant to the expropria-
tion clauses of the Railway Act was attacked by action
instituted in the Superior Court, when the award was
upheld and the judgment affirmed by the Court of Queen’s
Bench. An appeal to the Supreme Court was heard; no
question of jurisdiction was raised, although the award was
made prior to the Railway Act of 1888, which gave an
appeal from the award of arbitrators made under the
Railway Aet.

Grand Trunk Rly. v. Coupal, 28 Can. S.C.R. 531.

An award of arbitrators under the Railway Act of 1888
was set aside by the Superior Court, but was*reinstated by
the Court of Queen’s Bench. The Supreme Court reversed
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the latter judgment, saying that although respect was to be
paid to awards made under the Railway Act, yet when the
arbitr: tors grossly err in the prineiple adopted by them
in fix .g the ecompensation to be allowed the landowner,
the Court is ealled upon to set them right. Vide C.P.R. v.
St. Thérése, 16 Can. S.C.R. 606, supra, p. 69.

Ottawa Electric v. Brennan, 31 Can. S.C.R. 312,

Held, that leave to appeal direct to the Supreme Court
cannot be granted from a judgment of a judge of the
High Court of Justice for Ontario sitting in appeal from
an award of arbitrators under the Railway Aet from which
no appeal lies to the Court of Appeal.

Birely v. Toronio Rly Co., 25 Ont. App. Rep. 88, fol-
lowed, that the judge under the Railway Aect acts persona
designata and no appeal lies from his judgment.

Arbitration under special Act of Parliament.

Province of Ontario v. Province of Qucbec, Re Com-
mon School Fund, 30 Can. S.C.R. 306,

A reference to arbitration provided that the arbitra-
tors should not be bound to decide aecording to striet
rules of law or evidence but might decide upon equitable
principles, and when they did proceed on their view of
a disputed question of law the award shall set forth the
same at the instance of either or any party, and any
award on a disputed question of law should be subject of
appeal to the Supreme Court. At the time of rendering
the award the arbitrators did not declare, but refused to
declare that in rendering the said award they had pro-
ceeded as on a disputed question of law. An appeal being
taken to the Supreme Court and a motion having been
made to quash, the Court quashed the appeal on the ground
that the award did not on its face shew that the arbitrators
had proceeded on a disputed question of law.

39 (¢)—Habeas corpus not arising out of a criminal charge.

Habeas corpus proceedings not arising out of a erim-
inal charge include cases where parties have been convieted
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of offences against what are treated as police regulations S.39(¢).
rather than crimes, and cases of imprisonment for debt. %‘:m'm""‘
Section 47, infra, expressly provides that the limitations corpus.
placed upon appeals from the Province of Quebec do not
apply to cases of habeas corpus.
Section 75, sub-section 2, infra, provides that no security
for costs shall be required in proceedings for or upon a
writ of habeas corpus.

Fraser v. Tupper, Cass. Dig. (2nd ed.) 421.

The prisoner was convicted before the stipendiary mag-
istrate of Truro, N.S., of violating the license laws in
force in the town and fined $40 and ecosts as for a third
offence. Execution issued in the form given in the R.S.
N.S. (4 ser.), ch. 75, under which F. was committed to jail.
While there he was convieted of a fourth offence and fined
$80 and costs, and was detained under an execution in the
same form. The Supreme Court (N.S.) on motion to make
absolute a rule nisi granted under R.S.N.S. (4 ser.), ch. 99,
discharged the rule. Before the institution of the appeal
to the Supreme Court of Canada, the time for which the
appellant had been imprisoned had expired and he was at
large. On motion to dismiss for want of jurisdiction,
Held, that an appeal will not lie in any case of proceed-
ings for or upon a writ of habeas corpus when at the time
of bringing the appeal the appellant is at large.

In re George R. Johnson, 20th February, 1886,

J. was in custody on an execution for debt, and applied
to a judge of the County Court under chapter 118, R.S.
(N.8.), 5th series, to be examined as to his affairs with a
view to obtaining his discharge. The examination was held
by the County Court judge, who, on January 23rd, 1886,
made an order to the effect that J, was adjudged guilty of
fraud in respect to the delay of payment of his debt to the
execntion ereditors, and in regard to the disposal of his
property, and by such order remanded J. to jail, without
privilege of jail limits, for a further period of six months
from date of remand. When the order was drawn up it was
dated 24th of January, 1886, which was .Sunday, and
directed that J. be confined in the county jail for six months
from that date.
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J. was taken back to jail, the order dated on Sunday
being delivered to the jailer, and the counsel for the execu-
tion creditors on Monday, January the 25th, proeured
from the County Court judge another order dated the
25th, ordering J. to be imprisoned for six months from
January 23rd.

Application was made to the Supreme Court of Nova
Scotia for the discharge of the prisoner on habeas corpus,
which was refused, the majority of the court holding that
he was rightly held in eustody, if not on the order of the
County Court judge, then on the original cause of his
detention, the writ of execution.

On appeal to the Supreme Court of Canada, Held, that
the appeal must be dismissed. Appeal dismissed without
costs,

In re Smart, 16 Can. S.C.R. 396.

The writ was issued to obtain possession of children
from their mother. After the case had been opened Fergi-
son, J., made an order directing that no further proceed-
ings be taken on the writ, but that the matter should be
brought before the court by way of petition by the appli-
cant. On appeal from this order the Divisional Court
varied it by directing that the writ of habeas corpus should
remain in force and that the questions for trial under the
return thereto should be tried at the same time and place
as the questions under the petition directed by the said
order to be filed. The judgment of the Divisional was
affirmed by the Court of Appeal. The mother of the infant
children then appealed to the Supreme Court of Canada,
seeking to have the original order of Ferguson, J., restored.
Notice of intention to appeal to the Supreme Court was
given, but nothing further was done until more than sixty
days had elapsed from the pronouncement of the judg-
ment of the Court of Appeal. Upon motion to quash for
want of jurisdiction, Held, that ‘‘In appeals in habeas
corpus proceedings no seenrity being required, the first
proceeding must necessarily be the filing of the case in the
Supreme Court, and that step must be taken within sixty
days from the date on which the judgment appealed from
was pronounced.”” The appeal was therefore quashed.
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Seid Sing Kaw v. Bowes, 17th May, 1898; Cout. Dig.
105,

Upon the calling for hearing of the appeal (which was
from a judgment of the Supreme Court of British Colum-
bia, refusing a writ of habeas corpus, for the possession of
Quai Sing, a Chinese female under age), counsel for the
respondent produced to the Court an order of the Supreme
Court of British Columbia dated subsequently to the judg-
ment appealed from, by which it appeared that the respon-
dent, the matron of a reseue home, had been appointed by
that court as guardian to the infant in question, whereupon
the Chief Justice intimated that, under the cireumstances,
it was useless to proceed with the hearing of the appeal, it
being impossible that any order could b: made thereon
respecting the possession of the infant being given to the
appellant. The appeal was consequently dismissed with
costs.

The adjudication upon habeas corjus matters is
expressly excluded from the jurisdiction of the Registrar,
General Order 83.

The Rules applicable to habeas corpus appeals are 46,
47, 48 and 49, infra.

Rule 12 provides that a special session of the Supreme
Court under the powers conferred by section 34, supra,
may be called for the hearing of appeals in matteis of
habeas corpus.

Cerliorari.
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a writ of certiorari under section 66, infra. The
certiorari proceedings referred to in this section are those
which have originated in the court below.

The practice in certiorari in eriminal matters, and the
same practice appears to prevail in the provinces of Can-
ada where this procedure is applied in civil proceedings, is
stated in Paley on Convictions as follows:—

“If a rule nisi only be granted in the first instance the
argument on such rule generally decides the ease, and if it
be made absolute after argument, the convietion is quashed
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8.39(¢). almost as a matter of course, when it is afterwards brought
Jurisdiction.

Certiorari, P on the certiorari.”

In The Queen v. Troop, infra, p. 123, Mr. Justice King
for the Court said :—

““It is settled in cases where no restraint is imposed by
the Legislature upon a review by certiorari that an adjudi-
cation by a tribunal having jurisdiction over the subject
matter is, if no defect appears on the face of it, to be
taken as conclusive of the facts stated therein and that the
court will not on certiorari quash such an adjudication on
the ground that any such fact, however essential, has been
erroneously found, but where the right is taken away by
statute it is to be deemed as still existing in cases of want
or excess of jurisdietion, or fraud.”

Section 24(g) of the Supreme & Exchequer Courts
Act, containing the original of this sub-section in the first
place only applied to habeas corpus proceedings, but in
1891, Sir John Thompson introduced a bill amending the
section and making it applicable to prohibition and cer-
tiorari proceedings. In stating to the House his reasons
for the amendment, the Minister of Justice said :—

‘““In some provinces, especially New Brunswick, the
courts have power to review on certiorari a great many
matters in which the superior courts have no original jur-
isdiction. For example, questions of assessment are
reviewed by the Supreme Court of the province under cer-
tiorari, although the suit did not begin in a superior court.”’

The provision relating to quashing assessments by
certiorari proceedings in the Statutes of New Brunswick at
the time the amendment was made, are contained in the
Consolidated Statutes of New Brunswick, 1877, ch. 100.
Section 111 provides ‘‘No such rate or any proceeding
touching any such rate shall in any case be quashed for
defect either in form or substance unless and until in the
event of the court being unable to give the relief or make
the order or orders hereinafter mentioned.”’

‘ ““112. On any rule nisi being granted for a certiorari
to bring up any rate or any proceeding touching any such
rate, with a view to quashing the same, the Court shall
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have and exercise the following powers in reference there- _S.39(e).
to.”” Then follow special provisions. g::m“
On this state of the law there arose the case of Ez
parte James D. Lewin, 11 Can. 8.C.R. 484, in which a rule
nist was granted calling upon the assessors of rates for the
City of St. John to shew cause why a writ of certiorari
should not issue to remove into the Supreme Court the
assessment list, whereby the said James D. Lewin was
assessed as President of the Bank of New Brunswick in
the sum of $12,760, and all proceedings upon which said
assessment was based, with a view to the same being
quashed. After argument the rule was discharged. An
appeal was thereupon taken to the Supreme Court of Can-
ada when the judgment below was reversed and the appeal
allowed with costs.
This decision was in 1885 and prior to the amendment,
and the fact that the Supreme Court had exercised juris-
diction in matters of certiorari does not seem to have come
to the k  wledge of the Minister of Justice. ’
Similarly before this amendment and when no express
jurisdiction was conferred upon the Supreme Court in
matters of prohibition, jurisdiction was exercised in an
appeal from a judgment of the Court of Queen’s Bench
(Quebee), arising out of a writ of prohibition—Coté v.
Morgan, 7 Can. S.C.R. 1—and the amendment was there-
fore not considered necessary by the Supreme Court to give
it jurisdiction in matters of prohibition.

The Queen v. Sailing Ship ““Troop,”” 29 Can. S.C.R.
662.

An action was brought by the Imperial Board of Trade
in the name of Her Majesty against the defendant before
the police magistrate at St. John to recover the amount
paid for hospital fees and board at Hong Kong ineurred
on behalf of a seaman on board a ship of the defendant,
who was injured and left at Hong Kong, and also the
expenses of carrying the seaman to London. The Supreme
Court of New Brunswick made absolute a rule nisi for a
certiorari to remove the proceedings before the police
magistrate, with a view to having the order made therein
quashed. On appeal to the Supreme Court of Canada the
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judgment below was reversed and the appeal allowed with

Jurisdiction. costs.

Certiorari,

No question of jurisdietion was raised, but as the case
did not originate in a superior court it would appear that
following the decision in Queen v. Nevins, supra, p. 92,
there was no jurisdiction to hear this appeal.

Jones v. City of St. John, 30 Can. S.C.R. 122.

This appeal originated by an order nisi made by one of
the judges of the Supreme Court of New Brunswick in an
application by the appellant calling upon the Common
Couneil of the City of St. John, the Board of Assessors of
the city, and the appeals con mittee of the Common Coun-
cil to shew cause why a writ of certiorari should not issue
to remove into the Supreme Court of New Brunswick, the
assessment against the appeliant. The report of the
Appeals Committee and the order of the Common Couneil
adopted the report with a view of quashing the assessment
report and order. After argumeni before the full Court
the order nisi was discharged. Upon vppeal to the Supreme
Court the judgment below was reversed.

Jones v. City of St. John, 31 Can. S.7.R. 320,

Previous to the proceedings in the nexi preceding case,
the appellant had, under protest, for some years paid
assessments similar to that in issue in the appeal to the
Supreme Court and in which the rule nisi for a writ of
certiorari was similarly discharged by the Supreme Court
of New Brunswick, but no appeal from that decision was
taken. After the judgment of the Supreme Court the
appellant instituted an action to recover the assessments so
previously paid under protest, but the Supreme Court
affirmed a judgment of the court below, holding that the
judgment in the earlier assessment not having been
appealed from the matter was res judicata and could not
be recovered now in an action.

Bigelow v. The Queen, 31 Can, S.C.R. 128,

Upon appeal to the Supreme Court of Canada from a
judgment of the Supreme Court of Nova Scotia vacating
the order of Ritchie, J., for a certiorari on a convietion
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against the appellant, on the ground that the affidavit S.39(c).

required by seetion 117 of the Liquor License Act of 1896 2%
had not been produced on the application for the writ of
certiorari, the appeal was dismissed with costs.

In re Trecothic Marsh, 37 Can. S.C.R. 79.

Appeal from the judgment of the Supreme Court of
Nova Scotia (38 N.S. Rep. 23), setting aside an order
made by Mr. Justice Graham, on the application of the
appellants, directing that a writ of certiorari should issue
to remove into the said eourt the record and proceedings
of the Board of Commissioners for the Trecothic Marsh
assessing a rate upon the lands of the appellants for
expenses incurred in the drainage and dyking of the marsh,

The eompany applied for an order to have the record
and proceedings removed into the Supreme Court, by way
of certiorari, within the time preseribed, but the judge
reserved his judgment upon the application and made the
order for the issue of the writ only some days after its
expiration. The judgment now appealed from set aside the
order upon the merits of the case, holding that the assess-
ment upon the lands of the appellant had been properly
imposed.

Appeal dismissed with costs.

Prohibition.—Decisions prior to Amendment of 1891.

As mentioned in the note to certiorari, supra, the
Supreme Court exercised jurisdiction in prohibition pro-
ceedings long before the amendment of 1891 expressly con-
ferring jurisdiction.

Coté v. Morgan, 7 Can. S.C.R. 1.

The municipal eorporation of the County of H., in the
Provinee of Quebee, made an assessment roll according to
law in 1872. In 1875, a triennial assessment roll was made
and the property subject to assessment was assessed at
$1,745,588.58. In 1876 without declaring that it was an
amendment of the roll of 1875, the corporation made
another assessment in which the property was assessed at
$3,138,550. Among the properties that contribyted towards
this angmentation were those of appellants, who by their
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petition, or requéte libellée, addressed to the Superior
Court, alleged that the sectretary-treasurer of the County
of H. was about to sell their real estate for taxes
under the provisions of the municipal code for the Pro-
vinee of Quebee, 34 V. c. 68, s. 998, et seq., and prayed to
have the assessment roll of 1876, in virtue of which the
officer of the municipality was proceeding to sell, declared
invalid and null and void, and that a writ of prohibition
should issue to prevent the respondents from proceeding to
sell. The Superior Court directed the issue of the writ
restraining the defendants as prayed, but upon the merits,
heid the roll of 1876 valid as an amendment of the roll of
1875. The Court of Queen’s Bench reversed this judgment
on the merits, and held the roll of 1876 to be substantially
the new roll, and therefore null and void.

On appeal to the Supreme Court of Canada, the Court
being equally divided, the appeal was dismissed without
costs.

Poulin v. Corporation of Quebec, 9 Can. S.C.R. 185.

Under the authority of the Aet of the Legislature of
Quebec, 42 & 43 V. c. 4, s. 1, a penal suit was, on the 20th
of January, 1880, instituted against P. in the name of the
corporation of Q., before the Recorder’s Court of the City
of Q., alleging that ‘‘on Sunday the 18th day of January,
1880, the said < fendant had not closed during the whole
of the day, the house or building in which he the said
defendant sells, causes to be sold, or allowed to be sold,
spirituous liquors by retail, in quantity less than three half
pints at a time, the said house or building situate, ete.”’
P. was convieted.

A writ of prohibition to have the conviction revised by
the Superior Court was subsequently issued, and upon the
merits was set aside and quashed.

Upon appeal to the Supreme Court of Canada, the
members of the Court being equally divided, the appeal was
dismissed without costs.

Molson v. Lambe, 15 Can. S.C.R. 253 (1888).

The inspector of licenses for the revenue district of
Montreal charged R., a drayman in the employ of J. H. R.
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M. & Bros, duly licensed brewers under the Dominion
Statute, 43 V. ¢. 19, before the Court of Special Sessions
of the Peace at Montreal, with having sold beer outside the
business premises of J. H. R. M. & Bros., but within the
said revenue district in contravention of the Quebee License
Act, 1878, and its amendments, and asked a condemnation
of $95 and costs against R. for said offence. Thereupon
J. H. R. M. & Bros. and R., claiming inter alia that being
licensed brewers under the Dominion Statute, they had a
right of selling beer by and through their employees and
draymen without a provincial license, and that 41 V. ¢. 3
(P.Q.), and its amendments were ultra vires, and if con-
stitutional did not authorize the complaint against R.,
cansed a writ of prohibition to be issued out of the Superior
Court enjoining the Court of Special Sessions of the Peace
from further proceeding with the complaint against R.

Held, per Ritchie, C.J., and Strong, Fournier and
Henry, JJ., that the Quebee License Act and its amend-
ments were intra vires, and that the Court of Special Ses-
sions of the Peace of Montreal having jurisdiction to try
the alleged offence and being the proper tribunal to decide
the questions of fact and law involved, a writ of prohibition
did not lie.

Wallace v. 0’Toole, 16th February, 1885.

An action of trover was brought against defendants in
the County Court, at Halifax, N.S., to which they pleaded
a number of pleas including one to the jurisdiction of the
court. This plea was based on an allegation that the goods
for which the action was brought, were of the value of
$600, the jurisdiction of the court in actions of tort being
limited to $200. The plaintiff demurred to the plea of
want of jurisdiction, and after argument the demurrer
was overruled. No appeal was taken from the judgment
overruling the demurrer, but the plaintiff gave notice of
trial, and entered the cause for trial at Chambers before
the County Court judge, who announced his intention of
trying the same on the remaining pleas. The defendants
obtained a rule nisi for a writ of prohibition to restrain
the judge from trying the cause, on the ground that the
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Ju?i 'Sd’i .(etpi)dn judgment on the demurrer disposed of the whole case, and
Prohibition. ©0 argument of the said rule nisi it was discharged.
On appeal to the Supreme Court of Canada, Held,
Strong, J., dissenting, that the effect of the judgment on
the demurrer was to quash the writ, and the rule nisi for
a writ of prohibition should be made absolute.
Per Strong, J., dissenting, that the judgment of the
County Court judge on the demurrer did not dispose of the
case, but he had a right to reconsider the same on the trial
of the issues raised by the other pleas; that the plea to the
jurisdietion by attorney was null and void and if judg-
ment had been entered of record on the demurrer such judg-
ment wounld have been likewise null and void; and that the
amount claimed by the plaintiff’s declaration being over
$200 the court had jurisdiction.
Appeal allowed with costs.

Attorney-General v. Flint, 16 Can. S.C.R. 707.

Proceedings were taken in the Vice-Admiralty Court at
Halifax on the information of the Attorney-General of
Canada against the defendant to enforee the payment of
penalties for breaches of the Inland Revenue Act. The
court held it had jurisdiction, whereupon the defendant
Flint applied to the Supreme Court of Nova Scotia for an
order for a writ of prohibition to stay further proceedings
in the Viee-Admiralty Court, which was granted. The
Attorney-General thereupon appealed to the Supreme
Court of Canada where his appeal was allowed with costs.

Godson v. City of Toronto, 18 Can. S.C.R. 36 (1890),

The ecity council, under R.S.0. 1887, c¢. 184, s. 477,
passed a resolution directing a County Court judge to
inquire into dealings between the city and persons who
were or had been contractors for civiec works and ascertain
if the city had been defrauded in connection with con-
tracts; to inquire into the whole system of tendering,
awarding, carrying out, fulfilling and inspecting contracts
with the city; and to ascertain in what respect, if any, the
system of city business in that respect was defective. G.,
who had been a contractor and whose name was mentioned
in the resolution, attended before the judge and claimed

NI SRR | e
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that the inquiry as to his contracts should proceed only on JS- 39(c).
specific charges of malfeasance or misconduct, and the Prohibition.

judge refusing to order such charges to be formulated, he
applied for a writ of prohibition. Held,, affirming the
judgment appealed from (16 Ont. App. R. 452), Gwynne,
J., dissenting, that the County Court judge was not acting
judicially in holding this inquiry ; that he was in no sense
a court and had no power to pronounce judgment imposing
any legal duty or obligation on any person; and he was not,
therefore, subject to control by writ of prohibition from a
superior court. Held, per Gwynne, J., that the writ of
prohibition would lie and in the cirecumstances shewn it
ought to issue.

The cases following arose since the amendment of 1891.
Tremblay v. Bernier, 21 Can. S.C.R. 409,

The Syndic of the Board of Notaries of the Province of
Quebec made a complaint before the Board against the
appellant charging him with improper conduct. The
appellant was summoned to appear before the Committee of
Diseipline to answer to these charges. He appeared by his
attorney and filed a declaration taking exception to the
jurisdiction of the Committee. His preliminary objection
being overruled, the appellant pleaded that as the charge
against him amounted to a felony, the Committee had no
power to try him until he had been tried by a competent
criminal court. The complaint, however, was proceeded
with and the appellant obtained a writ of prohibition from
the Superior Court restraining the respondents in their
proceedings. This judgment was reversed by the Court of
Queen’s Bench and an appeal to the Supreme Court of
Canada was dismissed with costs.

Shannon v. Montreal Park & Island Rly. Co., 28 Can.
S.C.R. 374.

The controversy between the parties arose from proceed-
ings upon an arbitration under the Railway Act of 18S8.
The arbitrators were proceeding to render their award
when the railway company obtained from the Superior
Court a writ of prohibition enjoining them from receiving

evidence or to do any official act in connection with the
9
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expropriation. The appellant was mis-en-cause in the case
and contested the petition. The Superior Court main-
tained the contestation, dismissed the petition and quashed
the writ of prohibition, but the Court of Queen’s Bench
maintained the writ and granted the conclusions of the
company’s petition. Upon appeal to the Supreme Court
of Canada the respondents objected that there was no
appeal from judgments rendered in matters of prohibition
in the Province of Quebee, but the Court held that the Act
of 1891, 54-55 V. e. 25, s. 2, applies to the whole Dominion
and allowed the appeal with costs.

Honan v. Bar of Montreal, 30 Can. S.C.R. 1.

In pursuance of statutory powers, the Bar of Montreal
suspended a practising advocate after holding an inquiry
into charges against him which, however, had been with-
drawn by the private prosecutor before the council had
considered the matter. It did not appeal that witnesses
had been examined upon oath during the inquiry and no
notes in writing of the evidence of witnesses adduced had
been taken. The effect of such absence of written notes, it
was claimed by the appellant, was that he had been
deprived of an opportunity of effectively prosecuting an
appeal to the General Council of the Bar of the Province
of Quebec. The appellant sued out a writ of prohibition
in the Superior Court, but on the argument of the return
it was quashed. On appeal to the Superior Court sitting
in review, the judgment below was reversed, and the writ
maintained, and the Bar of Montreal declared to have
acted illegally in suspending the appellant. This judg-
ment was reversed by the Court of Queen’s Bench. Upon
appeal to the Supreme Court of Canada the appeal was
dismissed with costs.

0’Farrell v. Brassard, 4 O.L.R. 214.

Held, by the Court of Queen’s Bench, there is no appeal
from a judgment of that court to Her Majesty in Her
Privy Council in a matter of prohibition.

39 (d)—Mandamus.
Section 47, infra, expressly provides that the limitations
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placed upon appeals from the Provinee of Quebee do not
apply to cases of mandamus.

In the Provinee of Ontario there is no appeal from the
Court of Appeal in proceedings for or upon a writ of
mandamus unless the case is one of those provided for by
section 48, infra.

Cases from the Province of Quebec.

An appeal to the Supreme Court of Canada in any
case or proceeding for or upon a writ of mandamus was
granted by section 23 of the original Act constituting the
Court, 38 V. e. 11,

Danjou v. Marquis, 3 Can. S.C.R. 251 (1879).

A municipal council, of which the appellant was the
presiding officer, having passed a by-law in which the
respondent had an interest, the latter obtained from the
Superior Court a writ of mandamus in order to compel the
appellant to sign the minutes of the meeting of the counecil
at which the by-law had been passed. After service of the
writ, the appellant signed the minutes. The Superior Court
or a judge thereof in Chambers, gave judgment adjudging
the present appellant to pay the costs. From that judg-
ment the appellant appealed to the Court of Queen’s Bench
for the Province of Quebee, but that court rejected the
appeal for want of jurisdiction, holding that the judgment
of the Superior Court was final and in last resort. The
appellant thereupon appealed to the Supreme Court of
Canada from the judgment of the Superior Court and not
from the Court of Queen’s Bench, when the appeal was
quashed, the Court holding that no appeal lay from the
Provinee of Quebec to the Supreme Court of Canada
except from the Court of Queen’s Bench.

Subsequently, by 54-55 V. e. 25, s. 3, an appeal was
expressly given from the Superior Court in Review to the
Supreme Court of Canada subject to certain limitations.
Infra, section 40,

Sulte v. Three Rivers, 11 Can. S.C.R. 25.

This was an appeal from the Court of Queen’s Bench
(Quebec) in a proceeding by petition for a peremptory
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mandamus directed to the officers of a municipal corpora-
tion requiring them to issue a saloon license to petitioner
without payment of $200 license fee imposed by the muni-
cipality by virtue of a charter granted by the Legislature
of the Provinee of Quebec.

The petition also alleged that the act of the local legis-
lature was ultra vires of its powers. The Superior Court
granted the petition, but this was reversed by the Court of
Queen’s Bench. A further appeal to the Supreme Court
of Canada was dismissed with costs.

Tremblay v. The Commissioners St. Valentine, 12 Can.
S.C.R. 546.

The Superintendent of Education having ordered the
division of a school district and the school commissioners
having passed a resolution that the distriet should not be
divided, the Superior Court ordered a peremptory writ of
mandamus to issue. This judgment was reversed by the
Court of Queen’s Bench, but reinstated by the Supreme
Court.

Brady v. Stewart, 15 Can. S.C.R. 82.

The appellant sued respondents, the liquidators of the
St. Gabriel Mutual Building Society, elaiming a mandamus
to compel them to acknowledge him as a shareholder in the
society, and to collocate him for dividends on certain shares.
The respondents set up a plea of litigious rights which was
maintained by the Court of Queen’s Bench and the
Superior Court and affirmed by the Supreme Court.

Langevin v. 8t. Mare, 18 Can. S.C.R. 599.

The appellant applied to the Superior Court for a writ
of mandamus against respondents. The writ having been
granted, returnable before a judge of the Superior Court in
Chambers, respondents, according to the practice in Quebee,
filed pleas to the petition upon which the writ issued, to
which the appellants demurred. The Superior Court
maintained the appellants’ demurrers, but this judgment
was reversed by the Court of Queen’s Bench, the court
saying that the corporation had the right to procecd to an
enquéte to establish certain alleged irregularities which
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would invalidate the decree of the Superintendent of Edu- _S.39(d).
cation in question, and finding there was error in mi‘;‘,‘;‘:‘_";‘:‘
interlocutory judgment of the Superior Court, annulled it
and dismissed the demurrers. On appeal to the Supreme
Court it was held that under section 24(g) (now 39(d))
allowing proceedings for or upon a writ of mandamus,
the decision sought to be appealed from must be a final
judgment, and not being so in this case the appeal was
quashed, but when the Superior Court directed a peremp-
tory mandamus to issue and in default condemned the
defendant to pay $2,000, the Supreme Court exercised jur-
isdietion. Held, that judgment in this sub-section means
final judgment, per Fournier and Taschereau, JJ.

Patterson, J., dissenting, pointed out that the effect of
section 30 (section 47, infra) was to provide that there
should be an appeal in cases of mandamus where the judg-
ment was not final, as that section expressly says that
appeals in cases of mandamus were not to be affected by the
provisions of section 28 (section 44, infra), which provides
that an appeal shall only lie from final judgments. The
judgments of the majority of the Court do not deal with
the effect to be given to section 30.

Hus v. 8t. Victoire, 19 Can. S.C.R. 477.

The facts of this case being similar to those existing in
Langevin v. 8t. Marc, but evidence having been given upon
the allegation set up in the pleas filed in answer to the
petition for a mandamus, thereupon the Superior Court
granted a peremptory mandamus and ordered the school
commissioner to obey the order of the Superintendent of
Education and in default be condemned to pay $2,000.
The Supreme Court exercised jurisdiction and dismissed
the appeal on the merits.

8t. Charles v. Cordeau, Cout. Dig. 808; 9th Dec., 1895.

““Under the provisions of article 2055 of the Revised
Statutes of Quebee, as amended by 55 & 56 V. c. 24, ss. 18
and 19, certain ratepayers of a school distriet appealed to
the Superintendent of Public Instruction for the Provinee
of Quebee, who thereupon rendered a decision and gave
orders and directions respecting the erection of a school
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house, which, however, the School Commissioners neglected
to perform. Held, affirming the judgment appealed from
that in such case the decision of the Superintendent of
Public Instruction was final; that no appeal therefrom
would lie to the Superior Court, and that the proper
remedy to enforce the execution of the orders and direc-
tions of the superintendent was by mandamus.”’

Cadieuz v. Montreal Gas Co., 28 Can, S.C.R. 382.

In this case the Supreme Court reversed the judgment
of the Court of Queen’s Bench which reversed the judg.
ment of the Superior Court ordering a peremptory writ of
mandamus to issue against the defendants.

Beach v. Stanstead, 29 Can. S.C.R. 736.

The plaintiff was proprietor of a hotel in the township
of Stanstead, where no by-law prohibiting the sale of
intoxicating liquors existed, and being desirous of obtain-
ing a license, made the necessary deposit of money and filed
a certificate as required under the Quebec License Law. It
did not appear that there existed any cause such as is set
forth in the statute for the refusal of the confirmation of
the certificate, but the municipal council passed a resolu-
tion refusing so to do. The plaintiff thereupon took an
action for a mandamus to compel the corporation to con-
firm the certificate, and by a judgment of the Superior
Court sitting in review it was ordered that a peremptory
mandamus should issue enjoining the counecil to confirm
the certificate, which was accordingly done. Plaintiff after-
wards brought the present action for damages against the
corporation for the loss of business caused by the wrongful
act, as alleged, of the council. The Superior Court decided
in favour of the plaintiff, but its judgment was reversed
by the Court of Queen’s Bench. On appeal to the Supreme
Court, Held, that in deciding the present appeal the
Supreme Court was not bound by the judgment of the
Superior Court in the matter of the mandamus, but even
if it were, there were other grounds upon which tae Court
might hold that the action was not maintainable. The
Court was also of the opinion that the municipal council
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had a diseretion in the matter for the exercise of which no 8. ﬂ(‘)
action would lie. IMI ey

Ontario cases prior to 60-61 V. ¢. 34.

Ontario & Quebec Rly. Co. v. Philbrick, 12 Can. S.C.R.
288.

A railway company, having taken certain lands for the
purposes of their railway, made an offer to the owner in
payment of the same which offer was not accepted, and the
matter was referred to arbitration under the Con. Railway
Act, 1879, On the day that the arbitrators met the com-
pany executed an agreement for a crossing over the said
land, in addition to the money payment, and it appeared
that the arbitrators took the matter of the crossing into
consideration in making their award. The amount of the
award was less than the sum offered by the company, and
both parties claimed to be entitled to the costs of the
arbitration, the company becanse the award was less than
their offer, and the owner because the value of the crossing
was included in the sum awarded which would make it
greater than the offer.

The statute under which the elaim for contu was made
was section 9, sub-section 19 of the Con. Railway Act,
which provides as follows:—

““If, in any case, when three arbitrators have been
appointed, the sum awarded is not greater than that
offered, the costs of the arbitration shall be borne by the
opposite party, and be deducted from the compensation;
but if otherwise they shall be borne by the company, and,
in either case, they may, if not agreed upon, be taxed by
the judge.”

Application was made to Mr. Justice Galt for a manda-
mus to compel the judge to tax the company costs, and also
for a writ of prohibition to restrain him from taxing costs
against them.

The learned judge held that the agreement or offer
for the crossing was made by the company before the
arbitration, and was included in the sum awarded for
damages, and he refused both applications. The Court of
Appeal sustained this judgment, holding, as fo the manda-
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mus, that as the notice by the company contained no men-
tion of a crossing and the award did, the latter was not
made upon the basis of the matter contained in the notice;
and as to the writ of prohibition, that if the costs against
the company were taxed the writ was useless, and if the
judge had no power to tax, the taxation would be futile.
Held, affirming the judgment of the Court of Appeal,
and the judgment of the Divisional Court (5 O.R. 674),
Gwynne, J., dissenting, that under the circumstances
neither party was entitled to costs.
Appeal dismissed with costs.

Williams v. Raleigh, 21 Can. S.C.R. 103.

Sub-section 2 of section 583 of R.S.0. 1887 enacts that:

‘‘ Any such municipality neglecting or refusing so to do
(that is, to make the necessary repairs to drainage works
within its own limits) upon reasonable notice being given
by any party interested therein, and who is injuriously
affected by such neglect or refusal, may be compellable by
mandamus to be issued by any court of competent juris-
diction to make from time to time the necessary repairs to
preserve and maintain the same; and shall be liable to
pecuniary damages to any person who or whose property
is injuriously affected by reason of such neglect or refusal.”’

This was an action to recover $2,000 damages and elaim-
ing a mandamus in connection with certain drainage works.
The trial judge referred the matters in dispute to the
County Court judge with all the powers conferred by the
rules of court upon a referee or arbitrator, and all costs
were reserved until his report had been made. The County
Court judge reported that the plaintiff was entitled to a
mandamus and damages and upon a motion for judgment
the trial judge gave judgment for the plaintiff for $850
and a mandamus. On appeal to the Court of Appeal for
Ontario the appeal was allowed and the action dismissed.
On a further appeal to the Supreme Court of Canada,
Held, per Strong and Gwynne, JJ., Ritchie, C.J., and Pat-
terson, J., contra, and Taschereaun, J., taking no part in
the judgment, that the drain causing the injury being
wholly within the limits of the municipality in which it
was commenced, and not benefiting lands in an adjoining
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municipality, it did not come under the provisions of sec- J& 39(d).
tion 583 of the Municipal Act and W. was not entitled to a )l"nhl“--“u.‘“‘
mandamus under that section.

Held, per Strong and Gwynne, JJ., that'though W. was
not entitled to the statutory mandamus, it could be granted
under the Ontario Judicature Act (R.S.0. 1887, c. 44).

Sombra v. Chatham, 21 Can. S.C.R. 305.

Under the drainage provisions of the Municipal Aect,
R.S.0. (1887) ec. 184, respondent undertook the construe-
tion of a drain along the town line between Chatham and
Sombra, but the work was not fully completed according
to the plans and specifications, and owing to its imperfect
condition the drain overflowed and flooded the adjoining
lands of M., who joined in an action against the township,
alleging that the effect of the work on the drain was to stop
up the outlets to other drains in Sombra, back the waters
thereof and flood roads and lands in the township, and they
asked an injunction to restrain Chatham from so interfer-
ing with existing drains and mandamus to compel the com-
pletion of the drain so undertaken as well as damages for
injury to M.’s land and other land in Sombra. Held, per
Ritchie, C.J., Strong and Gwynne, JJ., that section 583
of the Municipal Act providing for mandamus to eompel
the making of repairs to preserve and maintain a drain
does not apply to this case in which the drain was never
fully made and completed, but that the Township of
Sombra was entitled to a mandamus under Ont. Jud. Aect,
R.S.0 (1887) ec. 44.

Mandamus since 60-61 V. ¢. 34.

Attorney-General v. Scully, 33 Can. S.C.R. 16. -

The respondent applied to a judge of the High Court
of Ontario for a peremptory writ of mandamus to compel
the clerk of the peace to furnish him with a copy of the
proceedings in a eriminal charge on which he had been
acquitted, but the application was refused on the ground
that the documents in question were held by the clerk of
the peace and that a certified copy could not be given with-
out the fiat of the Attorney-General, in whose discretion
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it lay whether or not the fiat should issue. This judgment
was reversed by the Divisional Court, and a further appeal
to the Court of Appeal was dismissed. An application was
thereupon made to the Supreme Court of Canada for leave
to appeal under paragraph (e) of section 1, 60-61 V. ¢. 34.
The Supreme Court refused the application with costs.

It was admitted that no appeal would lie in this case
except by leave, Vide Aurora v. Markham, 32 Can. S.C.R.
457, infra, p. 141,

Mandamus—other cases.

Town of Dartmouth v. The Queen, 9 Can. S.C.R. 509.

The proceedings herein commenced by a rule nisi taken
out at the instance of the sessions for the County of Halifax
for a writ of mandamus to compel the municipal officers
of Dartmouth to forthwith assess upon property in Dart-
mouth a sum of $15,000 required for school purposes. This
rule was made absolute and the writ of mandamus ordered
to issue. An appeal therefrom was dismissed by the
Supreme Court, and it was further held the mandamus
here ordered was not a peremptory mandamus, and that
it was open to Dartmouth, upon the return of the writ to
shew cause why the whole amount claimed in these proceed-
ings should not be levied,

The writ which issued pursuant to this judgment in
its operative part commanded the wardens and council of
Dartmouth to forthwith assess the said sum, ete., ‘‘or that
you shew us cause to the contrary thereof,’’ ete. The
warden and council of Dartmouth in their return to the
writ simply set up the legal defences to the claim, to which
action the sessions of Halifax demurred. Two points were
raised on argument, one in limine, that under the prac-
tice in Nova Scotia, there can be no demurrer to a
return and secondly, upholding the sufficiency of the return.
Judgment was against Dartmouth on both points, and a
peremptory mandamus ordered to issue. From this judg-
ment an appeal was taken to the Supreme Court and the
same objection was taken by the appellants in the court
below that there could be no demurrer to a return to a writ
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of mandamus. This objection was overruled and the JS-i”(d).
appeal proceeded on the merits. de mmu -

Drysdale v. Dominion Coal Co., 34 Can. S.C.R. 328,

The appellant was a member of the Executive Govern-
ment of the provinee, and as such held the office of Commis-
sioner of Public Works and Mines. By statute he was
given jurisdiction to inquire into and decide upon applica-
tions involving mining rights, and his decision was made
the subject of an appeal to the highest court in the pro-
vinee. The commissioner having refused to investigate an
application it was held that the court below had power to
order the issue of a writ of mandamus commanding the
commissioner to take into consideration an application of
the respondent for a lease of certain lands for mining

purposes.
39 (e)— Municipal by-laws—Ontario cases.

Prior to 60-61 V., c. 34, 1897 (infra, section 48), appeals
lay to the Supreme Court from the Provinee of Ontario in
any case in which a by-law of a municipal eorporation had
been quashed by a rule or order of court, or the rule or
order to quash had been refused after argument. (R.S. c.
135, s. 24.) Since 60-61 V. c. 34, cases of this character
cannot be appealed to the Supreme Court unless they fall
within its provisions.

Vide Aurora v. Markham, infra, p. 141.

The following cases were decided prior to 60-61 V. ¢. 34.

Gibson v. North Easthope, 24 Can. S.C.R. 707,

An action to have a drainage by-law quashed and for
damages for injury to the plaintiff’s property from
improper construction and want of repair of a drain made
under the by-law attacked.

Broughton v. Gray and Elma, 27 Can. S.C.R. 495.

An action to set aside a drainage by-law and for an
injunetion,

McKillop v. Logan, 29 Can. S.C.R. 702.

An action in which the township of Login sought to
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recover from the defendants a sum of money as a statutory
debt of $360.38, by virtue of the provisions of the Ontario
Statute, 57 V. ¢. 55. The by-law involved the validity of an
award by the engineer under the Ditches and Watercourses
Act of 1894, the award being attacked on the ground that
the party initiating the proceedings was not an owner under
the Act. The judgment of Armour, C.J., was reversed by
the Court of Appeal, but restored by the Supreme Court
of Canada.

Cases subsequent to 60-61 V. ¢. 34.

Sutherland-Innes v. Romney, 30 Can. S.C.R. 495.

This was an action to set aside certain drainage by-laws
on the ground that they were ultra vires of the municipal
corporation passing the same. The plaintiffs’ lands were
assessed in connection with the by-laws to the amount of
$1,130, and they gave notice of their intention to move to
have them quashed, but did not proceed with their motion.
The trial judge dismissed the action. On appeal the judg-
ment below was affirmed. On a further appeal to the
Supreme Court the appeal was allowed.

Elizabethtown v. Augusta, 32 Can. S.C.R. 295.

In this ease proceedings were taken under the Municipal
Act to determine the cost of certain drainage works extend-
ing from one municipality into another. An engineer’s re-
port was made finding that the lands of the appellant muni-
cipality should be assessed for $4,986, and the respondent
municipality for the sum of $764. The respondents refus-
ing to pay the appellants brought an action and the defence
raised was that there was no jurisdiction to pass the by-law
under which the works were made by reason of the petition
not being signed by a majority of the persons in the last
revised assessment roll. The trial judge dismissed the

. action, and on appeal to the Court of Appeal the court

being equally divided in opinion the appeal was dismissed.
A further appeal having been taken to the Supreme Court
of Canada, the appeal was allowed with costs.

Challoner v. Lobo, 32 Can. S.C.R. 505.

The plaintiff's action was brought claiming to have a
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drainage by-law declared null and void, and restraining _S.39(e).
defendants from proceeding to carry out certain drainage um’:lh"
works provided by the by-law and damages generally. The by-laws.
question in issue was what construction should be placed Ontario
upon the words ‘‘last revised assessment roll’’ in the Drain- L

age Act. The Supreme Court affirmed the judgment of the

Court of Appeal.

Aurora v. Markham, 32 Can. 8.C.R. 457.

The municipal council of the Town of Aurora passed
a by-law granting a bonus to persons who proposed to estab-
lish a certain industry in that municipality. The by-law
having passed the council was duly assented to by a
majority of the ratepayers of the municipality according
to the provisions of the Municipal Act. An application was
made to the High Court of Justice to quash the by-law,
which was refused, but on appeal to the Court of Appeal,
the by-law was quashed. The Town of Aurora thereupon
applied to the Supreme Court of Canada for leave to
appeal under 60-61 V. c. 34, par. (¢) (s. 48, infra). Upon
the argument of the motion it was suggested that leave to
appeal was not requisite inasmuch as it was open to the
applicants to appeal de plano, but as to this the Court said :

““We are of opinion that, as regards the Province of
Ontario, there can be no appeal in the case of an applica-
tion to quash a municipal by-law without leave so to do
having been previously granted either by the Court of
Appeal or by this Court.

““Under the Aect originally constituting this Court it
was by section 24 authorized to entertain appeals ‘in any
case in which a by-law of a munieipal corporation has been
quashed by a rule or order of court.’

““By this Act no leave to appeal was required.

‘‘Subsequently, by Statute 60 & 61 V. e. 34, Parliament
enacted that no appeal should lie to the Supreme Court of
Canada from any judgment of the Court of Appeal of
Ontario except in certain enumerated cases amongst which
proceedings to quash by-laws were not included. It then
proceeded to provide that there might be an appeal ‘in
other cases where the special leave of the Couyt of Appeal
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for Ontario, or of the Supreme Court of Canada to appeal
to such last-mentioned court is granted.’

“In the face of this provision it is manifest that the
unqualified jurisdiction to entertain appeals in this class of
cases conferred by the original act is restricted and is by it
limited to those in which leave to appeal is first obtained,
either from the Court of Appeal or from this Court.”

39 (e)—Municipal by-laws—Quebec Cases.

Section 47, infra, expressly provides that the limitations
placed upon appeals from the Province of Quebec do not
apply to cases of municipal by-laws.

It is pointed out in Webster v. Sherbrooke, 24 Can.
S.C.R. 52, infra, p. 144, that the only municipal by-law
cases in the Provinee of Quebee in which 24 (g), now 39
(e), applies, are those in which the proceedings are taken in
the interests of the publie, and that this section has no
application to a private action in which the validity of a
by-law is impugned.

Longueuil Navigation Co. v. City of Montreal, 15 Can.
S.C.R. 566.

Jurisdiction exercised in a case where the action was
to have a by-law of the City of Montreal imposing a tax
of $200 on each ferry boat employed by the appellant
company between Montreal and Longueuil, set aside and
the Provineial Act, 39 V. e. 52, under the authority of
which the by-law was passed, declared unconstitutional and
ultra vires.

Sherbrooke v. McManamy, 18 Can. S.C.R. 594.

The plaintiff sued defendants o recover the amount of
two business taxes of $100 and $50 respectively under the
authority of a municipal by-law. The defendants pleaded
that the by-law was illegal and wltra vires of the muni-
cipal council and also that the statute conferring power
upon the municipal council to tax was ultra vires of the
Legislature of Quebee. The Superior Court held that both
statute and by-law were infra vires and gave judgment for
the municipality. On appeal the Court of Queen’s Bench
confirmed this judgment as regard ..e validity of the
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statute, but set aside the tax of $100 as not being author- Jurisdiction.

ized. The Supreme Court quashed an appeal to that Court

unicipal
by- Ill::l

on the ground that section 24 (g) did not apply to this case Qs ee:c (e).

as no by-law was quashed.

Per Taschereau, J.—'‘The appellant has attempted to
support his appeal on sub-section (g) of section 24 of the
Supreme Court Aect, as being in a case in which a by-law
of a municipal corporation has been quashed by rule or
order of court. But that enactment, probably of no pos-
sible application in the Province of Quebee, does not help
the appellant. There is no by-law quashed by a rule or
order here. In fact there is none quashed at all by the
judgment appealed from. We are all agreed on this point
I believe, neither could it be contended that the case is
appealable because it relates to a tax or duty (vide section
46(b), infra). The statute gives a right of appeal only in
matters relating to a duty payable to Her Majesty where
rights in future might be bound, which the tax in contro-
versy could it be called a duty, is clearly not.

““It is contended, however, that the appeal in this case
lies because the matter in controversy involves the ques-
tion of the validity of an Aect of the legislature of the Pro-
vinece of Quebee. If that was so, the appeal would
undoubtedly lie. But I cannot see that there is anything
in controversy on such a point on the appeal to this Court,
as the case is presented to us.”’

Verchéres v. Varennes, 19 Can, S.C.R. 365.

The Municipality of Verchéres adopted a procés-verbal
for the building and maintaining of a bridge over a stream
separating it from the Municipality of Varennes. Subse-
quently Verchéres homologated a procés-verbal by an,
engineer defining who were liable for the work and main-
tenance. Thereupon Varennes brought an action in the
Superior Court to have the procés-verbal set aside and
quashed. The plaintiffs’ action was dismissed, but this
decision of the Superior Court was reversed by the Court
of Review, and on appeal affirmed by the Court of Queen’s
Bench. An appeal to the Supreme Court was quashed on
the ground that this was not a case of a rule or order to
quash referred to in section 24(g) (now 39(e)).

cases,
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,S- 39(e) ) Boll2 ;mpkm Co. v. City of Quebec, 20 Can. S.C.R.
Municipal .

x-l“'- In an action instituted for the purpose of annulling a

asies. by-law of the defendants, the City of Quebee, imposing a
4 tax of $800 on the plaintiffs, the judgment of the Superior
Court setting aside the by-law was reversed by the Court of
Queen’s Bench. An appeal to the Supreme Court was
quashed following Verchéres v. Varennes, 19 Can. S.C.R.
315; Sherbrooke v. McManamy, 18 Can, 8.C.R. 594.

| Webster v. Sherbrooke, 24 Can. S.C.R. 52.

1 The proceedings in this case were commenced in the
Superior Court (Quebee) by petition to annul a municipal
by-law taken under section 4389 of the Revised Statutes of
Quebee, which reads as fcllows: ‘‘ Any municipal elector
may in his own name by a petition presented to the Super-
ior Court or to one of the judges thereof, demand and
obtain, on the ground of illegality, the annulment of any
by-law of the council with costs against the corporation.”’

The Superior Court declared one section of the by-law
invalid, which was reversed by the Court of Queen’s Bench.
Upon a motion to quash an appeal to the Supreme Court it
was held that this application was in effect a motion to
quash a by-law to which 24(g) (row 39(e¢)) applied and
the case was not similar to the cases of Verchéres v. Varen-
nes, 19 Can. S.C.R. 365 ; Sherbrooke v. McManamy, 18 Can.
S.C.R. 594, which were private actions impugning by-laws
and the proceedings were not to quash or annul by-laws.
The motion to quash was dismissed.

8t. Cunégonde v. Gougeon, 25 Can. S.C.R. 78.

The plaintiffs, respondents, presented a petition to the
Superior Court asking to have a by-law of the defendants,
appellants, annulled, which was granted. The defendants’
appeal to the Court of Queen’s Bench was quashed on the
ground that a section of the Town Incorporation Aect pro-
hibited an appeal from any judgment of the Superior Court
respecting municipal matters. From this judgment the
defendants appealed to the Supreme Court, but the appeal
was quashed on the ground that an appeal to the Court of
Queen’s Beneh did not lie and that court having properly
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refused to entertain jurisdiction therein it followed that no _8.39(e).
appeal would lie to the Supreme Court. nm‘:‘l

Town of Chicoutimi v. Price, 29 Can. S.C.R, 135, T i
By his petition filed in the Superior Court the respond- ocases.
ent alleged that a by-law of the appellants purporting to
grant a bonus to the Chicoutimi Pulp Co. should be
declared illegal and void, and that an injunction should
issue restraining the municipality from issuing bonds to the
extent of the bonus. The Superior Court by its judgment ‘
in this case declared absolute an injunction restraining the i
appellants from issuing bonds in payment of the bonus, il
and at the same time annulled the by-law. This judgment A
was affirmed by the Court of Queen’s Bench, and subse- (e
quently by the Supreme Court. 843 -

T'oussignant v. County of Nicolet, 32 Can. 8.C.R. 353.

This was an action to annul a procés-verbal establishing b
a public highway and charging appellant’s lands with 2 i
expense of construction and maintenance amounting to !' L h 11
over $2,000. An appeal to the Supreme Court was quashed, ”k g
the Court holding that this was a private action and not a et

petition to annul a by-law under article 4389, R.S.P.Q., ‘ ‘

such as in Webster v. Sherbrooke. Also, this was the case

of a procés-verbal and not a by-law. !
Vide Stevenson v. City of Montreal, infra, p. 179. E
Vide Reburn v. St. Anne, infra, p. 177. by
Vide Dubois v. St. Rose, infra, p. 178. 3

Other cases. i)

C. P. Ry. Co. v. City of Winnipeg, 30 Can. S.C.R. 558 |
By-law No. 148 of the City of Winnipeg, passed in 1881, e
exempted forever the C.P.R. Co. from ‘‘all municipal taxes, 3
rates and levies and assessments of every nature and kind.”’
Held, reversing the judgment of the Court of Queen’s 3 4o
Bench (12 Man. L.R. 581), that the exemption included ;
school taxes. The by-law also provided for the issue of !
debentures to the company, and by an Act of the Legisla- o R )
ture, 46 & 47 V. c. 64, it was provided that by-law 148 ! R
authorizing the issue of debentures granting by way of i ’:&‘4 |
bonus to the C.P.R. Co. the sum of $200,000 in considera- A
10 . )
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8.39(e). tion of certain undertakings on the part of the said com-
Jrisdiction pany; and by-law 195 amending by-law No. 148 and
by-laws. extending the time for the completion of the undertaking
Cases rally, © % ° be and the same are hereby declared legal, binding
punclly. and valid. . . Held, that notwithstanding the deseription

of the by-law in the Act was confined to the portion relat-
ing to the issue of debentures the whole by-law including
the exemption from taxation was validated.

40. In the Provinee of Qnebec an appeal shall lie to the
Supreme Court from any judgment of the Superior Court
in Review where that court confirms the judgment of the
courts of first instance, and its judgment is not appeal-
able to the Court of King’s Bench, but is appealable to His
Majesty in Council. 54-55 V., e. 25, s. 2.

Prior to the Amendment to the Supreme & Exchequer
Courts Act, 54-55 V. ¢. 25, 5. 3 (1891), it had been held
(Danjou v. Marquis, 3 Can. S.C.R. 251; Macdonald v.
Abbott, 3 Can. S.C.R. 278), that in the Province of Quebee
no appeal would lie from the Court of Review, but only
from the Court of Queen’s Bench. The effect of this
amendment was to give an appeal to the Supreme Court
of Canada from the Court of Review in cases where no
appeal lay from the Court of Review to the Court of
Queen’s Bench, and where the case was one which, by the
law of the Province of Quebee, was appealable to the Judi-
cial Committee of the Privy Couneil.

A similar appeal to His Majesty in Council from the
judgment of the Court of Review is given by article 69,
C.C.P., and the provisions governing appeals to the Privy
Couneil are set out in article 68 as follows:—

1. In all cases where the matter in dispute relates to
any fee of office, duty, rent, revenue, or any sum of money
payable to His Majesty.

2. In cases concerning titles to lands or tenements,
annual rents or other matters in which the rights in future
of the parties may be affected.

3. In all other cases wherein the matter in dispute
exceeds the sum or value of five hundred pounds sterling.
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The provision of the Code of Civil Procedure which
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limits appeals to the Court of King’s Bench from the judg- ARPe*

ment of the Court of Review, referred to in this section,
is sub-section 4 of section 43, the said section reading as
follows :—

‘“43. Unless where otherwise provided by statute, an
appeal lies to the Court of Queen's Bench sitting in appeal,
from any final judgment rendered by the Superior Court,
except :—

““1. In matters of certiorari;

‘2, In matters concerning municipal corporations or
offices, as provided in article 1006 ;

‘3. In matters in which the sum claimed or value of the
thing demanded is less than two hundred dollars, and in
which judgment has been rendered by the Court of Review;

‘“4. At the instance of any party who has inscribed in
review any cause other than those mentioned in the pre-
ceding paragraph, and has proceeded to judgment on such
inseription, when such judgment confirms that rendered in
first instance.”’

Section 46, sub-section 2, infra, provides that :—

““In the Province of Quebec whenever the right to
appeal is dependent upon the amount in dispute, such
amount shall be understood to be that demanded and not
that recovered, if they are different.”

It has been held, Couture v. Bouchard, 21 Can. S.C.R.
281, infra; Dufresne v. Guévremont, 26 Can. S.C.R. 216,
infra, that no appeal will lie to the Supreme Court from
the Court of Review unless the amount involved is £500,
whereas $2,000 is all that is required in appeals from the
Court of King’s Bench.

Citizens Light & Power Co. v. Parent, 27 Can. S.C.R.
316.

In this case the plaintiff (respondent) sued for $5,000
damages and recovered $2,000 in the Superior Court which
was affirmed by the Court of Review. The respondent
having moved to quash an appeal to the Supreme Court on
the ground that no appeal would lie because the amount
involved was not £500, which was necessary to give an
appeal to the Privy Council, Held, following*Dufresne v.

Court of
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Guévremont, 26 Can. S.C.R. 216, that the appeal should
be quashed.

Barrington v. City of Montreal, 25 Can. 8.C.R. 202.

In this case the appellants petitioned the Superior Court
for a writ of mandamus to eompel the City of Montreal to
proceed with certain works on the streets of the city under
the provisions of a statute of the provinee. The Superior
Court ordered a peremptory writ of mandamus to issue
which was reversed by the Court of Review. The peti-
tioners having taken an appeal to the Supreme Court from
the Court of Review, and the City of Montreal having
moved to quash, the Court held it had no jurisdiction as the
statute only provided there should be an appeal when the
judgment of the court of first instance had been affirmed in
review, and where there was no appeal to the Court of
Queen’s Bench, whereas in the present case the Court of
Review had reversed the judgment of the court of first
instance.

Simpson v. Paliser, 29 Can. S.C.R. 6.

Held, that where the Superior Court sitting in review
has varied a judgment on appeal from the Superior Court
by increasing the amount of damages, the judgment ren-
dered in the court of first instance is not thereby confirmed
80 as to give an appeal direct from the judgment of the
Court of Review to the Supreme Court of Canada.

Ethier v. Ewing, 29 Can. S.C.R. 446.

The appellant’s petition to the Superior Court for the
recusation of the respondent as a commissioner in expro-
priation proceedings taken for the improvement of a public
street in the City of Montreal was dismissed and this
judgment affirmed by the Court of Review. An appeal to
the Supreme Court was quashed, the Court holding that
there was in the case no appeal de plano to the Privy Coun-
cil and consequently no appeal to this Court.

41. An appeal shall lie to the Supreme Court from the
judgment of any court of last resort created under provin-
cial legislation to adjudicate concerning the assessment of
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property for provineial or municipal purposes, in cases -
where the person or persons presiding over such court is  appeals.
or are by provineial or municipal authority authorized to
adjudicate, and the judgment appealed from involves the
assessment of property at a value of not less than ten thou-

sand dollars. 52 V. ¢. 37, 5. 2.

In 1889 there existed in the Provinee of British Colum-
bia a Court of Revision and Appeal in each district of the
province, having jurisdiction to hear appeals where parties
were dissatisfied with the assessment of their property by
the local assessors. The members of this court were
appointed by the Lieutenant-Governor in Council.

In 1889 an amendment was made whereby an appeal
could be taken from the Court of Revision and Appeal to
the Supreme Court of the provinece and these provisions
are now contained in the Revised Statutes of British
Columbia, 1897, e. 179, ss. 64-75.

In 1889 there was also, in the Province of Nova Scotia,
provision for an appeal by persons dissatisfied with the
assessment of their property to a Board of Revision (51
V. e. 2, 88 21 and 73), and by section 62 the party dissatis-
fied with the decision of the Board might appeal to the
County Court of the county; and the proceedings both of
the Board and County Court were removable by certiorars
to the Supreme Court of the province. These provisions of
the law are still in force in Nova Scotia. R.S.N.S., 1900, c.
73, ss. 55-59.

Similarly at the same time in the Province of New
Brunswick the Act relating to rates and taxes provided for
the appointment of three county valuators, to be called the
Board of Valuators, who should revise assessments in their
counties, and the rates and assessments were subject to be
removed by certiorari to the Supreme Court of the province.

It was to permit of appeals in such cases that Sir John
Thompson amended 24(g) R.S. e. 139 (1886), and made
provision for appeals in cases of certiorari and prohibition.

In 1889, in the Provinee of Ontario also there was pro-
vision in the Assessment Act for an assessment appeal being
taken to a Court of Revision in each municipality, and an
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appeal lay from this Board to the county judge (R.S.0.,
1887, e. 193, ss. 68-70), and by section 74 the decision of
the county judge was made final and coneclusive.

Subsequently the Assessment Act was amended, and in
that provinee an appeal was given to a Board of county
judges where the assessment amounted to twenty thou-
sand dollars. By 60 V. ¢. 45, s. 70, an appeal was given
from the decision of the county judges to the Court of
Appeal.

Upon this state of the law in the different provinces Sir
John Thompson, in March, 1889, introduced an amendment
to the Supreme and Exchequer Courts Act, which will be
found as 24(j) of the old Act, and in so doing he made
use of the following words:—

““The facts which led to the framing of this section are
these. Courts are actually constituted in various provinces
for the purpose of regulating the assessment of property
in those provinces, and it has been the practice in two or
three of the provinces of late years to give those courts,
although they are not in the ordinary sense courts of justice
and although sometimes they are not presided over by pro-
fessional men, very large jurisdiction, indeed. In some
cases it has been brought to our notice that adjudications
have been made by these courts involving taxation to the
amount of tens of thousands of dollars a year. There is
no appeal to the Supreme Court by reason of the fact that
these courts are not in any sense superior courts, and it is
provided that there shall only be an appeal from a superior
court.”’

No case under this section was brought to the Supreme
Court until 1897, when an appeal was taken in Toronto v.
Toronto Street Railway Company, 27 Can. S.C.R. 640.

This was an app-al from a judgment of the County
Court judges above mentioned, and at this time there was
no appeal from the Board of County Court judges to the
Court of Appeal.

On this state of facts the appeal was quashed, the court
holding that the County Court judges having been
appointed by the Federal Government, they did not, within
the meaning of this section, constitute a court appointed
“‘by provineial or municipal authority.”” Mr. Justice King
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dissented from the judgment of the court, and held that
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this case was quite within the purview of the amendment 'PP“"-'

giving appellate jurisdiction to the Supreme Court in
certain assessment cases. The above decision nullified
the effect of this section of the Supreme and Exchequer
Courts Act, because in all the provinces the highest court
sitting in review on municipal assessments is composed of
judges either of the County Court or of the Superior Court.

To give effect to the intention of Parliament the words
of the section ‘‘appointed by provineial or municipal
authority’ by the commissioners for the revision of the
statute were altered to read as in the section provided, and
the objection taken by the Supreme Court in the above
case will no longer apply.

Ethier v. Ewing, 29 Can. S.C.R. 446, supra, p. 148.

In quashing the appeal in this case the Chief Justice in
pronouncing the judgment of the Court said that the judg-
ment below did not come within the provisions of section
24(j) (now section 41).

42. Except as otherwise provided in this Act or in the
Act providing for the appeal, no appeal shall lie to the
Supreme Court but from the highest court of last resort
having jurisdiction in the province in which the action,
suit, cause, matter or other judicial proceeding was origi-
nally instituted, whether the judgment or decision in such
action, suit, cause, matter or other judicial proceeding was
or was not a proper subject of appeal to such highest court
of last resort: Provided that, an appeal shall lie direetly to
the Supreme Court without any intermediate appeal being
had to any intermediate court of appeal in the province.

(a.) from the judgment of the court of original juris-
diction by consent of parties;

(b.) by leave to the Supreme Court or a judge thereof
from any judgment pronounced by a superior court of
equity or by any judge in equity, or by any superior court
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in any action, cause, matter or other judicial proceeding in
the nature of a suit or proceeding in equity; and,

(¢.) by leave of the Supreme Court or a judge thereof
from the final judgment of any superior court of any
provinee other than the Provinee of Quebec in any action,
suit, cause, matter or other judicial proceeding originally
commenced in such superior court. R.S,, e. 135, s. 26.

‘““Except as otherwise provided ir this Aect.”” The
exceptions are only appeals from the Court of Review in
Quebee, under section 40, supra; Assessment appeals under
section 41, supra; and appeals per saltum under this
section.

“Or in the Act providing for the appeal.”” This excep-
tion includes criminal appeals, election appeals, admiralty
appeals.

‘““Whether the judgment or decision, ete., was or was
not a proper subject of appeal to such highest court of last
resort’’ refers to cases where the court of last resort has
assumed jurisdietion and given judgment. Vide Blachford
v. McBain, 19 Can. S.C.R. 42; St. Cunégonde v. Gougeon,
25 Can. S8.C.R. 78.

42 (a).

Severn v. The Queen, 2 Can. S.C.R. 70.

This was an appeal from a judgment of the Court of
Queen’s Bench for Ontario, overruling the demurrer of
the defendant John Severn to the eriminal information
filed against him by the Attorney-General of the said pro-
vinee on behalf of Her Majesty the Queen in the said court
on the 23rd day of January, 1877. The appeal was brought
direetly to the Supreme Court by consent of parties under
section 27 of the original Supreme & Exchequer Courts
Act (now section 42(a)).

Blackburn v. McCallum, 33 Can. S.C.R. 65.

The question in this case to be determined was whether
a restraint on alienation contained in a will was valid. The
cause was heard by Meredith, C.J., upon a stated case pre-
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pared by the parties pursuant to the Judicature Act and
Rules. The trial judge felt himself bound by a decision of
the Court of Appeal in Earls v. McAlpine, 6 A.R. 145. The
parties thereupon signed a consent pursuant to section 26,
sub-section 2 (now 42(a)), that an appeal should be taken
direct to the Supreme Court of Canada from the judgment
of Meredith, C.J., and the zase was accordingly heard,
although no intermediate appeal had been taken to the
Court of Appeal for Ontario.

42 (b).

The appeals provided for by this sub-section are vlquit_v
cases, and the word ‘‘judgment’’ there includes an inter-
locutory as well as a final judgment,

42 (c).

Special circumstances must be shewn before the
Supreme Court or a judge thereof will grant leave to
appeal per saltum.

Bank B.N.A. v. Walker, Cout. Dig. 88 (1882).

“On appeal brought from a judgment overruling
demurrers to some of the counts of a declaration only,
while re-hearing was pending upon an order to enter final
judgment on the whole case upon the verdiet rendered:
Held, that as the judgment on the demurrers was not a
final judgment the appeal must be quashed for want of
jurisdiction, but on the application of the appellant,
made at the same time as the motion to quash, leave was
given to appeal per saltum (after the expiration of the 30
days limited by the Act) on the whole case upon terms, and
the deposit already made in court was ordered to remain
on deposit to avail as security for this appeal.”” For full
statement of facts, vide Cass. Dig (2 ed.), p. 214.

This decision so far as it is an anthority for the Supreme
Court extending the time within which an appeal may be
brought to the Supreme Court, must be taken as overruled
by Stuart v. Skulthorpe, 1894 ; Roberts v. Donovan, 1895,
and Barrett v. Syndicat Lionnais du Klondyke, 33 Can.
S.C.R. 667, infra, p. 339.
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AS. 421(0)-r Schultz v. Wood, 6 Can. S.C.R. 585.
8 .
%unﬁ:y The Chief Justice of the Supreme Court, under section
leave. 6 of the Supreme Court Amendment Act of 1879, allowed

an appeal direct to the Supreme Court of Canada, it being
shewn that there were then only two judges on the bench in
Manitoba, the plaintiff (Chief Justice) and Dubue, J.,
from whose decree the appeal was brought.

Sewell v. British Columbia Towing Co., Cout. Dig. 112
(1881).

Upon an application for leave to appeal direct from the
judgment of Begbie, C.J., without intermediate appeal, the
affidavit set out that in British Columbia the court of final
resort consisted of five judges, two of whom had been pre-
viously engaged as counsel in the cause, and refused to
adjudicate; that another judge was absent and it was
uncertain if he ever would resume judicial funections; that
a new Administration of Justice Act, 1881, had recently
come into operation, but no rules had been made thereunder
and section 28 of said Aet required three judges to con-
stitute a quorum of the full Court to be held only onece in
each year. Fournier, J., in Chambers referred the appli-
cation to the full Court. Held, that the circumstances dis-
elosed did not warrant the Court in granting the applica-
tion. Motion refused with $20 costs.

Lewin v. Wilson, 9 Can. S.C.R. 637.

In this case leave to appeal per saltum to the Supreme
Court of Canada from the Supreme Court in Equity of
New Brunswick was granted by the judge of the Supreme
Court in Equity of New Brunswick, Hon. A. L. Palmer,
without an intermediate appeal to the Supreme Court of
New Brunswick. No exception to the validity of this order
was taken in the Supreme Court and it is questionable if
the attention of the Court was called to the fact that a
judge of the court below and not of the Supreme Court
had granted leave to appeal per saltum. Tt is stated in
Lewin v. Howe, 14 Can. S.C.R. 722, that this appeal had
come to the Supreme Court by consent, but the order of the
judge of the Equity Court expressly states that it was made
under the Supreme Court Amendment Act of 1879, which
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contains the provision relating to per saltum appeals, while
the previous statute allowing appeal direct to the Supreme
Court from the court of first instance is contained in the
original Supreme & Exchequer Courts Act of 1875,

Lewin v. Howe, 14 Can. 8.C.R. 722,

The judgment of the Supreme Court of Canada in
Lewin v. Wilson having been reversed by the Judicial Com-
mittee of the Privy Counecil, and the plaintiffs- being dis-
satisfied with the form of the decree made by the judge in
equity for the purpose of carrying out the judgment of the
Judicial Committee, an application was made to the Regis-
trar of the Supreme Court for leave to appeal per saltum
from the Supreme Court in Equity to the Supreme Court
of Canada, alleging that the time for appealing to the
Supreme Court of New Brunswick had elapsed; that the
cause had never been before the Supreme Court of New
Brunswick ; that owing to arrears of business in that court
the hearing could not be had for several months and the
delay would seriously affeet the plaintiff’s interests; that
the action had been commenced upwards of six years pre-
vious to that date, and that owing to the defendant’s oppo-
sition the plaintiffs had been unable to colleet the amount
of their debt. The application was referred by the Regis-
trar to the Court, when leave to appeal per saltum was
granted, Taschereau and Gwynne, JJ., dissenting.

Moffatt v. Merchants Bank, 11 Can. S.C.R. 46.

Leave to appeal per saltum from judgment of the
Chancery Division of the High Court (Ontario), granted
by Gwynne, J., on the ground that the Court of Appeal
would be bound by a previous decision of its own, whereas
the appellant sought to avoid the effect of that decision in
the present action.

Dumoulin v. Langtry, 13 Can. S.C.R. 258.

The plaintiff Langtry having recovered a judgment
against the defendant Dumoulin, the Rector of St. James’
Church, Toronto, which was affirmed by the Chancery
Divisional Court, the defendant refused to appeal to the
Court of Appeal although requested to do so by his church-
wardens. The latter applied to the Court of Appeal for
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8.42(c). Jeave to appeal in their own name or in the name of the

Ap.':f‘:‘l.;";; Rector as their trustee, elaiming that they had interests
leave, separate from those of the Rector. This application being

refused by the Court of Appeal, they applied to the

Supreme Court for leave to appeal per saltum from the

judgment of the Chancery Divisional Court, which was

granted upon a proper indemnity being given to Dumoulin.

Kyle v. The Canada Company, 15 Can. S.C.R. 188,

Upon an application for leave to appeal to the Supreme
Court from the judgment of the trial judge without any
intermediate appeal to the Divisional Court or the Court
of Appeal for Ontario, Held, per Strong, J., that this section
authorizes an order being made in a proper case as well
where the proceeding in the court below is an action at law
as where it is a suit in equity. That leave may be granted
from the judgment of the trial judge as well as from the
judgment of the Divisional Court; that it was not a ground
for allowing an appeal per saltum because the Court of
Appeal had in another case decided the point in dispute,
and that this case differed from Moffatt v. Merchants
Bank, 11 Can. 8.C.R. 46, in that in the latter case the Court
of Appeal had not only decided the same legal question
which the proposed appellant sought to raise, but had
decided it upon the same actual state of facts and virtually
upon the same evidence, oral and documentary, as that
upon which the decision which it was proposed to appeal
from had proceeded.

Hislop v. McGillivray, 15 Can. S.C.R. 191,

Per Henry, J.: Held, that it was not a ground for grant-
ing an appeal per saltum, that the Court of Appeal below
in another case had decided the same point as arose in the
present case.

Attorney-General v. Vaughan Road Co., Cass. Prac. (2
ed.) 37.

Leave to appeal per saltum directly from a decision of
the Chancellor of Ontario was granted where it appeared
that the Court of Appeal had already given a decision
upon the merits by its order on an application for an
injunction in the case.
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Bartram v. London West, 24 Can. 8.C.R. 705.

In this case a judgment in favour of the plaintiff cor-
poration was affirmed by the Divisional Court. No appeal
lay to the Court of Appeal except by leave of that court,
which was refused. An application to the Registrar for
leave to appeal per saltum was refused and his decision, on
appeal to the Court, was affirmed.

Lewis v. City of London, Cass. Prac, (2 ed.) 3
Yy

‘.

On January 13th, 1896, an application for leave to
appeal per sallum, was made to the Registrar sitting as a
judge in Chambers, in a ease of Lewis v. The City of Lon-
don, based on the ground that it had, in effect, been already
decided by the Court of Appeal in another case of Lewis
(the same appellant) v. Alexander. The Registrar refused
to make the order inasmuch as, though the two cases might
have been identical as to the facts, the questions of law
were not the same, and to allow the appeal per saltum they
must be identical in both respects.

Farquharson v. The Imperial Oil Co., 30 Can. S.C.R.
188.

Section 77, sub-section 2, of the Judicature Act
(Ontario) provides that a party appealing to the Divis-
ional Court instead of the Court of Appeal in a case in
which the appellant has an option as to which court he will
select, no appeal is open to such party from the Divisional
Court to the Court of Appeal. Held, that the Supreme
Court under this section can in such case grant leave to
appeal per saltum from the Divisional Court to the
Supreme Court of Canada. Referred to in Ontario Mining
Co. v. Seybold, 31 Can. S.C.R. 125, infra. But see Ottawa
Electric Co. v. Brennan, infra.

Ontario Mining Co. v. Seybold, 31 Can. S.C.R. 125.

Held, that the fact that an important question of con-
stitutional law was involved, and that neither party would
be satisfied with the judgment of the Court of Appeal,
afforded sufficient ground for granting leave to appeal per
saltum.
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Ottawa Electric v. Brennan, 31 Can. S.C.R. 312

Held, that the case was not one in which leave to appeal
per saltum could be granted as it was not shewn that there
was any right of appeal to the Court of Appeal which was
necessary to give jurisdietion.

The decision of a judge on an application for leave to
appeal per saltum is not subject to review by the full Court.
Vide Kay v. Briggs, 22 LLR., Q.B.D. 343; Lane v. Esdale,
1891, A.C. 210; Ex parte Stevenson, 1892, 1 Q.B.D. 3%4;
Farquharson v. Imperial 0il Co., 30 Can. S.C.R. 188, at p.
201,

Applications for leave to appeal per saltum are made in
the first place to the Registrar sitting as a judge in Cham-
bers, and his decision is subject to review by a judge of
the court sitting in Chambers. Farquharson v. Imperial
0il Co., 30 Can. S.C.R. 188.

43. Notwithstanding anything in this Act contained
the court shall also have jurisdiction as provided in any
other Aect conferring jurisdiction. R.S., e. 135, s. 25.

Provision for an appeal to the Supreme Court is given
by a number of public and private statutes.

In Criminal Cases—The Criminal Code, infra, p. 531.

In Exchequer & Admiralty Cases—The Exchequer
Court Aect. infra, p. 479.

In Election Cases—The Controverted Elections Act,
infra, p. 491,

In Winding-up Cases—The Winding-up Act, infra, p.
525.

The Board of Railway Commissioners—The Railway
Act, infra, p. 517.

44. Except as provided in this Aet or in the Act pro-
viding for the appeal, an appeal shall lie only from final
judgments in actions, suits, causes, matters and other
judicial proceedings originally instituted in the Superior
Court of the Province of Quebee, or originally instituted in
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a superior court in any of the provinces of Canada other A

than the Provinee of Quebec. R.S, e. 135, s. 28,

‘‘Except as provided in this Aect’’ refers to the excep-
tions contained in sections 37 and 38, supra.

““Or in the Act providing for the appeal.’”” This applies
in Election cases, Admiralty cases, ete.

45. No appeal shall lie from any order made in any
action, suit, cause, matter or other judicial proceeding
made in the exereise of the judicial diseretion of the court
or judge making the same; but this exception shall not
include decrees and decretal orders in actions, suits, causes,
matters or other judicial proceedings in equity, or in actions
or suits, causes, matters or other judicial proceedings in
the nature of suits or proceedings in equity instituted in
any superior court. R.S, e. 135, s. 27.

Discretion in cases of new trials.

Section 22 of the original Supreme & Exchequer Courts
Act read as follows:—

““When the application for a new trial is upon matters
of diseretion only, as on the ground that the verdict is
against the weight of evidence or otherwise, no appeal to
the Supreme Court shall be allowed.”’ Y

This section was repealed in 1830 by 43 V,s 4, and
the following substituted therefor:—

““In all cases of appeal the Court may in its diseretion
order a new trial if the ends of justice may seem to require
it, although such new trial may be deemed necessary upon
the ground that the verdiet is against the weight of evi-
dence. Now sec. 52, infra, p. 230.

The following cases were decided before the repeal of
old section 22:—
Boak v. Merchants’ Marine Ins. Co., 1 Can. S.C.R. 110,

Under section 22 of the Supreme & -Exchequer Courts
Act, no appeal lies from the judgment of a court granting
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a new trial, on the ground that the verdict was against
the weight of evidence, that being a matter of discretion.
Vide Moore v. Connecticut Mutual, supra, p. 96.
Vide McGowan v. Mockler, Cout. Dig. 122.

The following cases were decided after the Amendment
of 1880 and before the amendment of 54-55 V. e. 25, s.
(1891), which gave an appeal without the limitation that
the case must be one in which the trial judge had erred in
a matter of law. Vide notes to section 38, supra.

Eureka Woollen Mills Co. v. Moss, 11 Can. S.C.R. 91.

Held, that the Supreme Court will not hear an appeal
from a judgment of the court below, in the exercise of its
diseretion ordering a new trial on the ground that the
verdiet is against the weight of evidence.

Vide O’Sullivan v. Lake, 16 Can. S.C.R. 636.

Barrington v. Scottish Union, 18 Can. S.C.R. 615.

On the findings of the jury, the Court of Review
refused to enter a verdict for either party, but granted

a new trial, and were influenced in coming to this conclu-
sion by the belief that the answer to one of the questions
was insufficient to enable it to dispose of the interests of
the parties on the findings of the jury as a whole. The
Jourt of Queen’s Bench affirmed this judgment. An
appeal to the Supreme Court of Canada was quashed.
Held, per Strong, J.: “The Court of Queen’s Bench did
what it had a perfeet right to do in the exercise of its
diseretion, without subjecting its judgment to be reviewed
on appeal to this Court.”’

Accident Ins. Co. v. McLachlan, 18 Can. S.C.R. 627.

In this case both parties moved before the Court of
Review for judegment on the findings of the jury, and the
defen