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NOTICE.

The attention of Subscribers is drawn to the fact that all
desirous of saring One Dollar in the Subscription Money of
the current volume must pay before the iszue of our March
aumber. The Subseription i3 only ¥4 if paid on or before 1st
March in cack year, but $35 otherwise.  Subscriders in arrear
are requested to settle withou! further delay. The amount
due by each Subscriber may be ascertained upon reference to
the cover o) his paper.

PAYMEXNT OF CROWN WITNESSES.

Nothing more tends to the healthy adwinistration of
criminal justice than the hearty good-will and support of
the people.

Whenever in the course of time a law is found to be
opposed to public sentiment, it either becomes a dead
letter or is expressly repealed by the representatives of the
people in Parliament nssembled.

So, when o law i3 by experience found to be a. fective,
an cffort should be made to amend it so as to meet the
wants of the people.

Crown witnesses in Upper Canada receive no pay for loss
of time—no compensation for necessary support. They
are dragged from their homes to the assize town, at the
risk of imprisonment, and compelled day after day at their
own expense to await the pleasure of Crown officers and
the convenicnce of the Court.

happen to be eye witnesses? Why should the circumstance
that a man is accidentally the witness of a crime reader it
necessary for him, whether he can afford it or not, to give
up much of his time and expend much of his money with-
out any compensation from socicty? Is there any such
principle established as thig,—thut all who are called upon
to aid in the administration of the laws for the good of
Sgciety shall do so without compensation from society ?
Quite the contrary. Are not jurors paid for loss of time
and outlay 7 Arve not judges, crown counsel, crown attor-
neys, clerks, criers, and bailiffs, all paid for their services ?
What is the difference between the duty which a man owes
to society to serve as a juror, and that which he may
happen to owe to serve as a witness? There is no solid
difference. The obligation of the one is identical with the
obligation of the other. And yet society compensates the
one and does not the other. The truth is that whenever
society requires any special service to be performed by one
of its members, for the good of the whole, that service
should be requited. This is the rule. 'We do not say that
there can be no exception’to it. But we do say that to
make that exception in the case of crown witnesses is mis.
chicvous, unwise, and unjustifiable.

Crime is sometimes the attendant of want. The eye wit-
nesses are frequently those of the humbler classes of society
—those who can ill-afford to lose a day without its pay.
All experience proves this, and it is especially true of
crown witnesses in this colony. Often and often have we
known the laborer or mechanic constrained to leave his
fumily in want, we might say of its daily bread, in order
to give cvidence under recognizance many miles from
his home. Aud this is not the worst of it. e finds
himself in a city or town of strangers. Ife reecives no
hospitality from society or any of its members. Heis
obliged to pay for his bed and his board, perhaps in 2 town
of small population, where the assize day is a long looked-
for harvest to hotel and boarding-house keepers. All in
attendance on the court are looked upon as fair game.
They come only twice a year, and are accordingly plucked
without compunction of conscience. The mechanic or
laboser is carning nothing aod at daily outlay, and all for
the good of society !

True, if 2 man is prepared o swear be is a pauper, he
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may under the present Jaw of Upper Canada reccive a
pauper’s allewance.  But bow many men are there, sturdy
and healthy in daily employment if left at home, who would
seorn the idea of branding themsclves as paupers in osny
towa or city? The remedy is worse than the disense.
The law as it stands is well caleulated to bring the blush to
the chicek of many an honest man, and is worse in some
instances than no law at all. It encourages deceit aud
fraud. It cither compels a man to suffer the effects of
straitened weans, or to describe himself as a pauper when
hie is not one, and so cheat society of that which socicty
should willingly give.

Then what is the general effect of such a state of the law?
Men, instead of hastening to disclose what they know of erime,
are deterred from so doing out of regard {o themselves and
families. When society, so far from rewarding them for
sueh services, beggars thewm, the services are not likely to
be performed.  Men, instead of volunteering for the ser-
vice, are much more likely under thes~ circuwstanecs to
keep their peace or to hide themselves in holes and corners.
In this way mary scoundrels escape justice unwipt and
society is with impunity outraged.

What is the remedy? Wo snswer—a reasonable com-
pensation to erown witnesses. The experiment is worth
trying. The demand is not without precedent.

We are not of those who make invidious comparisons
between Upper and Lower Canada for the sake of political
capital, but on the present oceasion must refer to the laws
of Lower Canada as being much in advance of ours as
regards the subject here discussed.

By an ordinance of Yower Canada, passed in 1839, it is
enacted “<hat in the case of cvery person subpeened on
bebalf of the Crown, or bound by recognizance te give
evidence in the Coarts of King's Bench, Courts of Oyer
and Terminer and General Gaol Delivery, and General
Quarter Scssions of the Peace, touching any felony or mis.
demeanor, it shall aad may be lawful for any of such courts,
ot for any judge or justice of any such court, in which any
such person shall appear by virtue of any such subpeena or
under any such recognizance, to give evidence as ufosesaid,
to order the sheriff for its district to pay out of the mouies
which shall and may be advanced to such sheriff as afore-
said for the purposc out of any unappropriated moncy iv
the hands of the Receiver General of the Province, by
warrant of the Goveraor, Licutenant Governor, or person
administering the government thereof, to every such person,
such sum of money as the court judge or justice thereof
ghall think reasouable, not exceeding the expenses he or
shewas dona fide put unto, waking also a reasonable allow-
ance for his and her trouble and loss of time; which sum
the sheriff aforesaid, upon the production of the said order,

shall respectively forthwith pay, and the sswe shall be
allowed and sustained in the respective accounts of the
said sheriff, any statute law or usags to the contrary not-
withstanding.” (Ord. Lower Canada, 2ud Vie. enp. 55.)

The laws of Lower Cauada, as to the administration of
crituinal justice, are said to be the same as the laws of
Upper Canada.  Why are they not i fuct thesame? Why
should this provision exist in regard to Lower Canada and
not as to Upper Canada? If it is neeessary there it is
necessary here.  Feware aware of the precise terms of the
Lower Cannda eunetiment. We bave now published i, and
hope that durisg the cnsuing session of the Legislature
some effort will be made to extend its operation to Upper
Canada, or to pass a statute on the subject equally appli-
cable to both sections of the province.

Some, perhaps will vrge that such an enactment is likely
to be abused.  But is the probable abuse a valid argument
against the reasonable use. Xt any such enactment be
surrounded by wholesome cheeks. The ennctment of
Lower Canada is not without checks. It expressly pro-
vides that “uo such Court, Judge, or Justice, shall make
any such order, unless the Attorney General, Solicitor
General of the said Province, or other prosccuting officer
on the part of the Crown, sball have certified upou the
nceount made by such person for his or her trouble and loss
of time as aforesaid that the charges therein contained are
reasonable, and unless such person claiming the amount of
charges stated in his or her account in the behalf aforesaid
shall make affidavit before such Court, Judge, or Justice,
that the said charges are true and correct, and that unless
the sumne are paid he or she will sustain loss.”

The checks against abuse are, therefore, two—first, the
oath of the party recciving the money; sccondly, the cer-
tifieate of the Crown prosecutor. “These, are also the checks
we believe required in the case of pauper Crown witnesses
in Upper Cauada, and we have not heard of their being
incffectual.  We have not heard of these checks being
ineffectnal either in Upper or Lower Cannda.  But if
ineffectual, surcly others ean be devised.  Experience will
point out all that is necessary for the purpose. If a Par-
liamentary committec were appointed to make enquiry as
to the working of the Lower Canada enactinent, much use-
ful information conld be obtained and wmuch good might
be done.

What we complain of is the stolid inaction of the Pro-
vincial Government and Legislature in the matter. The
evil is general and the mischief apparent to s}l concerned
in the administration of eriminal jistice in this section of
the Province. Not a Court pusses hut attention is drawn
to the subject, and it is allowed to vass as the idle wind.
We believe our Judges forward the presentments to the
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Government, but there the watter drops, chilled and life-
ievs.  Now, this should not be so. Governments are
designer” for the good of the people, and should not turn
a deaf car to their respectful requests,

Ono reason that the subject has been so long neglected
is, that there is no unity of action on the part of those
whe desire the preposed amendment.  If Sheriffs require
a wmodification of the laws regulating their offices, they
combine, and the end is aitained. 8o with Clerks of the
Peace, Crown Attorneys, and other public officers.  Rail-
way companies have not been an exception to this rule of
comluet. Indeed, of Iate years, we fear that gur Legisa-
ture has given too much consideration to Railway projects,
and too little consideration to thn social wants of the
people.

We trust that on this occasion we calt attention to the
necessity for seme provision for the payment of Crown
witnesses for the last time. Weo are on the eve of a session
of Parliament. That Parliament is a new one. It con-
tains many members fresh from the body of the people,
and emulous of distinetion. The man who shall take vp
the subject of these remarks—stick to it—-and push it
through, will earn for himself well-merited distinction.

" v —e————

SELECTIONS.

ON FRAUDULENT TRADE MARKS
BY 30HN MORRIS, ESQ.

The Trade Marks Bill, which passed the House of Lords in
the last session of parlinment, was withdrawn by the President
of the Board of Trade when it came into committes in the
Commons, with notice that it would bo re-intreduced * the
first thing noxt session, and referred to a selest committee.”

‘The object of this paper is to indicate some of the points to
which attention will have to bo directed in dealing with any
bill to bo hereafter introduced in lien of that so recently
withdrawn,

The late bill dealt with two very distinet ofences—the first
relating to fravdulent trade marks; tho second to false
Inbelling. At first sight the two may sppear to be, if not
identical, at all events intimately conpected, but upon closer
examination the principles applicable to each will be found to
be widely difforent.

Trade marks refer wholly o ownership, or to that property
which arises from manufactures. Falso labelling includes
many cases in which no question of trade mark or peculiar
ownership is involved ; as, for insiance, the false macking of
goods as to quantily or length, For reasons which I shall
sfterwards explaia 1 would Jimit the offence of false labelling
to cases in which thero is o false indication as to guantity,
length, or the name of the manufacturer or owner.

Trade marks are not confined to tho namo of the manufne
turer or owner, but extond, as we shall presently see, to the
use of signs and maorks of every conceivable kind, as to the
right to uso which thero may be, nnd often are, disputed
questiona. .

Thero enn rarely he any dispute ns to the right w aso the
namo of the maoufaceturer or owner, where itis the name of &
liviog porson actually engaged in tho production of the article;

and, thercfore, in snuch cases, I wonld put the name under the
same protection as the quantity and length, beeauseo go far ag
tho fraudulent use of the name i3 concerned (which will
include most of the flagrant offences in this clays of cases)
you thereby get rid of many of the difficulties which arise ns
to trade marks.

The distinction between cases of falso Inbelling and of trade
marks ig8 most important: the former is an offence ngainst the
publie, and may, therefore, como under the head of the
ceriminal law, while the Intter partakes of the nature of a civil
wrong ; the former can be dealt with at once by legislation,
but befors the latter can be made the groundwork of criminal
procecdings you must, by registration or otherwise, provide
for settling prefiminarily the two cssential questions, what is
a trado mark? and who, in any given case is eatitled to its
exclusivo nse?

Whether it will be wise to deal with both these subjects of
false labelling and trade marks by one Bill may be open to
question.

A trade mark i3 a species of privato property, and there
certainly eems no more renson why that should be protected
by the eriminal law than copyright, patents, or designs,

On tha cther hand, no one doubts the propriety of checking
the false marking of goods as to lengths or quantity, or as to
the rama of the manufacturer or owner,

I will now proceed to examine in defail somo of tho
rovisions of the Inte bill; and first, as to fulse lnbelling 1
ection G applied to cases where there should bo “ any falso

indieation, statement or descriptien of the quantity, quality,
mensure, substance, or material of such chattel or article or
any part thereef, or of tho manner or piace in or at which, or
of the person by whom, such chattel or article was made,
manufactured, produced, or was, or is, dealt in.”

Tho words *‘ quality,” “substance,” * material,” * manner
or place,” ave (thus applied) nil objectionable. Thoy are not
required to mest any admitted mischief, while they will give
riso to ol sorts of disputed questions, like the one now oftea
raised—avhat is paper? Can carpets known as ** Brussels!”
ba sold under that designation when it ig notorious they are
not made at Brussels 2 What are ** superfine,” *firsts,”
* seconds,” and all such terms applied to quality?  Now, the
mischief complained of iz not that the public are misled by
the use of any such terms ss these, because as to them
purchasers can and should exercise their own judgment; tha
real causo of complaint i3, that the public are misled by
misropresentations us to quantity, length, and the nanie of the
manufacturer or owner, as to which no skill or cave on the
part of 8 purchaser can protect him.

Bat even in those enses of false labelling to which I have
said tho criminal Jaw might be properly applied, there is o
clear distinetion which should always be borne in mind
between the caso of the maker of goods so falsely marked and
the vendor—tbn latter may innocently sell a reel of cotton
marked 100 yards and containing only fifty; but the
manufacturer caonot innocently make and mark it. It is
impossible that the dealer can test the lengths aud quantities
of & large mass of articles dealt in, such as cotton, ribbons,
Iace, &e. Such articles are necessarily sold to the public in
ﬁrccisely the same state in which they leave the manufacturer’s

ands, Some protection, therefore, should be extended to the
innocent vendor of falsely-labelied goods. This migbt be dono
by requiring proof of Znowledge and infent (o defrawd, while in
the cage of the maker {tho source of the mirechief} Jess stringent
provizions as to proof might be required.

A marked distinction is made by our Jaw between the
manufacturer and tho dealer in the case of gold and silver
wares having forged or counterfoited marks ; such marks nro
well known, and if in any case the dealer ought to be held
responsibic for what lua sells, it should bo in that case,—yet,
while the maker is liable to transportation, the dealer escapes
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with a fine, and even that he can get off from by given up the
name of tho manufucturer.  {See 7 & 8 Vie. ch, 22, a3, 3. 4)

In order to protect the innocent vendee from vexativus
charpos under any Act to be passed, sumo provision should
also bo mndo for a preliminary notico before commencing
proceedings, where tho solling or exposing for sale complained
of shall take place at the shop or warehouse of the alleged
offender ; tho same heing his usually known and established
placo of business. 'L'his will not, of course, prosent immedi-
ate proccediangs in tho case uf thuse who have no settled place
of business, and who would use any prutection of this kind
a3 & means of escaping nltogether from the operation of
the law ; while, on the other hand, if somo protection, such as
is hero suggested, be not thrown round the innucent vendor,
traders will be linblo to bo lragged Lefure magistrates by cvil
dispnsed persons, and it need scarcely be observed that the
rigght to an acquital is not all the protection which is required.
If & now class of cases like this 13 to be made subject to the
criminal law, protection must be taken agninst its being
abused, or the Act will becomo a nuisance instead of a benefit.
Any protection of the kind suggested should provide for vendors
being at liberty, on receiving the preliminary notice, to give
up the name of the mannfacturer or pergon from whom they
purchased ; aund if the prosecutor should after this proceed
against the vendor it should be at the risk of costs, if not also
of a penalty in case he failed. This will protect innocent
vendors, and at the same timo facilitate the reaching of the
real offenders—the manufacturers of the falsely labetled goods.

Theso remnrks apply to false labelling, I now come to the
trade marks portion of the late Bill.

By admitting that the fraudulent use of the name of the
manufacturer or owner may be punished criminnily, quito
apart from any question of trade mark, muech difiicalty which
would otherwise arise under this head is got rid of. 'The
objections to this part of the late Bill cannot be better stated
than in the words of a petition against the Bill from wholesal:
bouses in Manchester, which alloged ag follows:—

*That tho said Bill defines a trade mark as including * any
name, word, letter, mark, derice, figure, sign, seal, stamp, label,
or other thing tawfully used by any person to denole any clalte! ;
and makes the sale, or exposure for sal~, of any chattel or
article, together with any counterfeited trade mark, or any
fraudulent addition to or alteration of 2 trade mark, or with
any imitation of a trade mark so resemtling such trade mark
as to be likely to deceive; or with any trads mn k, whether
the same be a genuine trade mark or not, which shall have been
a})p]ied without lawful authority or excuso, the proof wherenf
shall lic on the party accused,’ a misdemeanor, ar.d renders the
guilty party liable to imprisonment for ¢ two years, with or
without hard labour, or by fine or both, as the Court shall
award,’

“That your petitioners deal in goods which are so variously
marked that it is utterly impossible to ascertain, in most cases,
whether any trade mark, or alleged trado mark, is interfered
with, or even whether the mark is intended as a trade mark
or not; and yet, at the instance of interested or malicious
persons, your petitioners might be subjected to criminal
proccedings, not only before the person claiming the trade
mark has publicly established his right to use i, but, contrary
to the principles of English law, with the proof of the non-
infringment thrown upon the accused.

“ That, in the opinion of your petitioners, no proceediugs
ought to be taken under this Bill until the person claiming an
exclusivo right to use any trade mark has publicly established
and notitied that right; and that the persons against whom
criminal proceedings ought to be directed are those who are
guilty of tho overt act of fraudulently counterfeiting such
mark, or falsely marking or labelling any article, and not the
vendors of such articles, who may have purchased them in the
ordinary course of business.”

l

Even it tho criminal law ehould bo applied to trade marks
zenerally, atill the whole principle vn which that part of the
late bLill was founded must be reconsidered in order to frame
provisions which, while correcting the admitted mischief, shall
not vex and harass trade,

The difficulties of registration I admit and havo always scen.
From the ninture of tho * marks,” the number and complexity,
it would Lo impossible, even with the aid of photography, tu
onable traders to be kept informed by means of an index of
the registered marks, which would ‘extend in number to
thousnnds ; but tho difficulties in that direction would be
lersened by requiring a preliminary notico of the trade mark
claimed beforo making a party liable to criminal proceedings
for infringing it. Tho idea of such a preliminary notice wan
suggested by the present Atlorney-General, on the occasion of
a deputation to the President of the Board of Trade on the
subject of the late Bill. Such preliminary notice shonld
cuntain a reference to the serial number in the register, and
if the right to register he disputed, it would, of course, be open,
to any party receiving the notice to take steps to question such
right, as is now done in the case of copyright, &ec.

This, and perhaps nothing hut this, would afford protection
against unfounded and malicious prosecutions in the case of
trade marks,

It may bo urged that any preliminary notice is inconsistent
with a crimival offence. In answer I may draw attention to
tiro fact that in Prussia, where there is no over sensitiveness
ebout imprisonment, the vending of a forged trade mark is for
the first offence punishable by fine only, and it is only in case
of repetition that it is made liable to imprisonment. See Mr.
Ryland’s paper on “ Trade Marks,” p. 232, of the Transactions
of the Socinl Science Association, 1859,

In France trade marks ave, by @ recent law, protected by
registration ; and tho exclusive enjoyment of o mark thus
established is limited to fifteen years, but it is renewable.

What is entitled to the protection of our law as a trade mark
is n delicate and difficult question in disputed cases—so delicate
and difficult that the Court of Chancory rarely ever grants an
injunction until the legal right to the trade mark has been
established by an action or issue at law.

As the law_at present stands long and exclusive use is an
essential condition to the establishment of a trade mark.

What construction would be put on tho words, in the lato
Bill, “lawfully used,” takon in connection with the words
which fullowed in the interpretativn clause, it is impussible to
say. ‘Taken literally several porsons at the same time may
lawfully use nny given mark whilst none of them is entitled to
the exclusive use of it.

1t may be said that no one would venture to take criminal
proceedings in cases of disputed right.

I am not go sure of this. It is <asy to deter traders {rom
dealing in particular goods merely on the threat of civil pro-
ccedings for an infringement of a patent. Still more will this
bo the case if the nﬁeged offence be mnado a criminal one,
agninst which no indemuity, as in & patent case, can protect
them. A preliminary notice in such cases would (without
registration or some otber means of sottling disputed rights)
operate as o snare rather than a protection—it would legaliso
the threat of criminal proceedings which, from the small
interest they may have in any particular case, would deter,
parties from dealing in the goods in question, entirely apart
from the question of right; so that the practical effect of tho
notice of threatened proccedings would, in such casss, be to
put in the power of any particular manufacturer to get a
monopoly to which he may not be legally entitled. Wholesale
houses, dealing in thousands of different kinds of goods, will
not run risks of civil, much less of criminal, proceedings, and
into the merits of disputed questions of legal right tkey have
neither time nor inclination to enter.

It has been said that magistrates will not grant summonses
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against houses of high standing unless proviously satisfied that
thero is & primd farie a good cnse. ‘To this doctrine I take
entire exception.  Huuses, however high their standing, ought
to be exposed to the equal operation of the law, aud tho
remark, if it has any value at cll, is o strong argumen! against
“his part of the late Bill ; whoreas if proper protection woro
inserted in the Bill against voxativus proceedings it would
mako tho law all the more potent against tho real offendors.

It has been said, ngain, that any ono is exposed to bo
charged with stealing, say a pocket handkerchicf, and it is
argued that thereforo traders should nut complain of being
liable to be charged even falsely with tho offence in question;
but thero is no analogy between the two cases. A pocket
handkerchief is tangible property and easily ideutified,
whereas o trade mark is n clnim rather than a right, and
should itself bo legally established before it is used for the
purpose of n criminal prosecution.

First establish the right to a trade mark, and then the
suggested analogy may apply, dut not before.

Having said this much on the subject of applying the
criminal law to trado mark cases generally, aad the difficulties
which arose thereon under the late Bill, I now suggest whether
such cases ought not to be left to the civil courts.

In the discussion on Mr. Ryland’s paper befure referred to,
Mr. Thomas Webster, the well-known patent lawyer, said that
‘ the true remedy for the frauds complained of was to give a
copyright in trade marks. e advised mercantile men to unito
in obtaining an Act for this purpose rather than any criminal
ggggt}mont.” (See p. 270 of tho Social Scienco Transactions,

59).

The following is an extract from an opinion of Mr. Alfred
Wills, of tho Midland Circuit, on this part of the late Bill:—

“ After all, however, the best corrective would be to turn
the clauso creating tho offence of selling, &e., an article with a
counterfeited stamp into one giving a penal action, such as is
given in the caso of patented articles by 5 & 6 Will. 4, ch. 83,
8. 77, besause then the party charged 13 a competent witness
for himeelf, and in a case bordering so closely as this must
often do either upon a mere civil infringement of right or
upon n mere accident even the question of infention 1s all
important, I remember very well a caso tried at Warwick
under that section, in which nad it been framed upou the
penal basis of clauso 3 of the bill in question, two respectable
men in a good way of business might have had a most narrow
escape, i they would not have been convicted; but where
their own evidenco satisfied the Court, and everyone who
heard them, that what was complained of had heen done most
innocently.”

He afterwards wrote further thereon as follows :—

“When I meationed the case tricd at Warwick, in the
remarks I wrote two days ago, I forgot to mention one of the
raost instructive parts of the caso, which was, that the plain-
tiffs in that action had employed a firm in London to order
from the defondants the goods stampea in the very way which
they thought would bring them within the Act of Parliament,
and having as they thought, caught them in o trap, they then
sued them for penalties; and it turned out that the defen-
dants wero actually ignorant of the very existence of the
patent of which they were charged with counterfeiting the
designation.”

If it still be thought that the criminal lnw shall be applied
to check and punish flagrant offences, then I suggest that the
first offenco s to trade marks might be made liable to a penal
action, and a repetition of it the subject of criminal punish-
ment.  This would assimilate our law to thut of Prussis. In
the penal action any disputed question of right could bo tried
and sdettlcd before any question of criminal liability could be
raised.

In conclusica I would suggest—

1st. That false labelling as to quantity, longth, or namo of
manafacturer or owner bo punished criminally in the ense of
tho maker, and that the vender bo also criminally responsiblo
if ho sells or oxposes for sale, nowing of the fulse lubelling and
with intent to defraud.

2nd. That the fraudulent use of trade marks, not coming
under what I have defined as false labolling, shall be made
linble to a penal activn, and that if it he mado subject to tho
criminal law at ali, then that foe the first offenco it bo mado
liable to a Yonnl activn, and for any ropetition thoreof, after
judgment shail be recorded agninst tho defendant in the penal
action, it shall be subject to criminal punishment.

3ed. That proper provisions bo mnade for conventions with
foreign countries upon this subject.

DIVISION COURTS.

TO CORRESIONDENTS.

All Communiontions on the subpect of Iivision Courts, or having anv relation to
Divwion Ouerls, are in future to be addressad to ** The Keitors of the Law Journal,
Barne Dust Othee
z Al oU:,'r Qmmunications are as hitherto to be * The Editors of the Law Journal.

oronto.

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

{Continued from page 14.)
Cmarrer IV,
Of the Officers.
THE COUNTY CROWN ATTORNEY.

The County Attorney (or local Crown Attorney) in cach
judicial district is appointed by the Governor, and holds
offico at the pleasure of the Crown (U. C. Cousol. Stat,
cap. 37), his fiscal duties as recciver of fee-fund monies
being imposed upon him by chapter 20 of the Consolidated
Statutes of U. C., avd the Tth sub-section of section 1 of
¢“the Local Crown Attornies’ Act” requiring him to per-
form all such duties and services as the Governor by regu-
lation in council muy preseribe ¢ for carrying out the pro-
visions of any act imposing dutics upon County Attorneys.”

He is in some sort an officer of the Division Courts,
being receiver of the fee fund monies collected by the
several clerks, receiving and oxamining their periodical
returns, and defraying the disbursements required on
account of the Courts; of whick receipts and disburse-
ments be is required to render half yearly accounts to the
Minister of Finance (U. C. Consul. Stats. cap. 20, sees. 1,
2,8,4); and in case of the resignation or removal of o
clerk, aud neglect to pay over monies remaining in his
hands, in addition to any other proccedings, the County
Attorney is authorised in his proper name, or by his name
and description of office, to suc for and recover the same
from such clerk and his sureties, with costs of suit, in any
court of record having competent jurisdiction (U. C. Con.
Stat. cap. 20, sec. 7); and so in the case of the death of
any clerk while in office, he may in like manner proceed
against the persoual representatives of the deceased clerk
(U. C. Consol. Stai. cap. 20, sce. 10).
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1t may be briefly observed in respect to nccounts required
to be reudered by clerks, that if not duly delivered to him
after the usual quarter days, or, as allowed by order in
Council, within the ten days thereafter, and the monies
collected paid over, the County Attorney should promptly
report the default to tho Judge, us well as to the Minister
of Linance, and, if occurring at the period when the half
yearly nccounts are to be made by him (U. C. Consol. Stats.
cap. 20, sec. 3), he is not to delay rendering them becruse all
the returns have not been delivered, for the act is impera-
tive that the accounts shall be rendered to the Minister of
Tinance at the times stated, and the monics, if a surplus,
paid over within ten days to the Recciver General.

The fee fund monics conung into his hands ¢“shall by
the County Attorney be applicd to defray the disbursements
required on account of the County and Division Courts,”
&e., as well as the Judge's salary and allowance (U. C.
Consol. Stats. cap. 20, sccs. 3 &5). What would full under
the head of *¢ disbursements required,” &ec., it is not casy
to determine, nor does it appear that any general order in
Council has been passed to define. The words no doubt
are sufficiently large to embrace all the current expenses of
the Courts, but the County Attorncy would probably not
feel justified in acting on the targe construction suggested,
without an order in Council or special dircctions from the
Crown Law Department.

THE CLERK AND BAILIFF.

The chief operative part of the Division Court system is
carried on by the Clerks and Bailiffs, and on their fitness,
fidelity and activity, the advantage to the public from these
courts must in a large measure depend. To this end no
doubt it is made the duty of the Judge to appoint officers,
that he in the excrcise of his duty may by pre~ious scrutiny
ascertain their qualifications.

See. 31 of the Act provides that for every Division Court
in 2 Judicial District there shall be a Clerk ard one or more
Bailiffs, and the right of appointing to the office of Clerk
or Bailiff is vested in the senior or the acting Judge of the
County Court of the particular cuunty in which the courts
are respectively situated (sec. 28). No qualification for
the office of Clerk or Bailiff is prescribed by the act, so
that the choice is discretionary, subject only o the fol-
lowing restrictions, viz., the Clerk or Bailiff must be a
British subject (sec. 21); and no County Court clerk,
practising barrister, or solicitor, shall be appointed Clerk
(see. 22).

But the Judge's right of appointment is subject to com-
mon law qualifications, that is, to the appointment of such
persons as are qualified by common law ; and no doubt also
it would be subject to the law relating to thesale of offices,

and forfeited by persons infringing its provisions.—(Mos-
ley’s Courts, 12.52.

As a general rule, alt persons of a sound mind are by
common lew capable of holding office ; the only disqualifi-
cation which nced be referred to being want of skill and
ability, and the holding of some other office incompatible
therewith. Want of skill is cither implied by law as in the
case of women and infants, or i3 apparent in fact.—{ 2. v.
Stablbs, 2 Term Rep. 406.)* TPersons under the age of 21
years arc presumed by law incapable of the skill necessary
to the proper discharge of the duties of an office. Whether
such presumption be arbitrary and conclusive need not be
considered, for Cletks and Bailiffs are required to give
security by exccuting a covenant, as well as a bond for the
due performance of these dutics, before they can enter
thercupon (sccs, 24, 25, 23, 27); which instruments mi-
nors have ne capacity to execute, and so they are clearly
disqualified from holding such office.

Skill and ability in fact is a matter for the determination
of the Judge, with reference to the nature of the particular
office. 'The Clerk ought to be a person of good education,
navinga fuir acquaintance with book-keeping and the moda
of transacting business in the country. The Bailiff should
be able to read and write correctly, and have some know-
ledge of accounts, besides possessing the necessary bodily
ability; and it need scarcely be added that probity should
in every case be considercd amongst the clements of fitness
for office. In our mixed population, the knowledge of
another language may ke desirable, as there are many set-
tlements of Gaelie, French, or German speaking people,
who know only their mother tongue, and to them at least
it would be a greater advantage to be able to transact busi-
ness dircetly with the officers of 2 court without an inter-
preter.  All these are considerations for the Judge in the

exercise of the important discretionary power of sclecting
Clerks and Bailiffs.

CORRESPONDENCPE

7% the Editors of the Law Journal,

Ix Tup 10t Divisioxn Court of Tae Unitep CouxTirs oF YOBRR
AND DERL.

This was an action brought by a Mr, Wilkson, agninst
William Elliott and & >hn Howell, sureties for the late John
Coul, bailiff of suid division. Tho grounds of the action were
as follows: —Cn the 13th of November, 1858, an exacu-
tion was issued on behalf of said plaintiff, and placed in the
hands of said bailiff for collection, and no returr was mado

* Iu respect to women it is sald that the implication of law as to the want of
due skall to exercise o minfsterial oftlce is not arbitrary, so as to utterly incapa-
citaty thowm, but the Court wiil judgo in its discretion whether an office bo of such
a nature as a woman caa perform (XK. v. Stulbs, 2 T. R. $06); but 1t is not atall
prolable that any womaa in Upper Canada would be found sufficiently “ strong
randal” to tako the opinion of a Judgo as to ber shill and ability for & Division
Court officer.
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till November, 1859, and returned no goods. On the lst of
December, 1838, Cool put in fresh surotics.

The deofenes to the action was, that the above defendants
wero not responsible, on the ground that their liability ceased
hefore the time allowed for the return of the execution expired.

For the pluintiff it was urged that the defendants were
liable, on the ground, that when the exesution was put into
his hands they were his suroties, and upon their responsibility
he, the bailiff, was trusted with the executjon.

Your opiniov, in the next Law Journal, is asked, as to which
of thoe suretics are responsible fur the misconduct of the late
bailiff,

Yours, &e., &e.,
A Senscrineg,

| We agsume from what is said, that the action was against
the bailiff’s surcties, under the 148th section of the act which
provides, that *if any bailiff neglects to return any execution
within three days after the return day thereof,” an action
may be maintained against the bailiff and his sureties. The
rizht of action in the above causo would be complete, say on the
16th of December, (supposing it to be the third day after the re-
turn day of the exccution) and his sureties then, were not the
defendants.  Could the bailiff be sued on the Lst of December?
Certainly not—he was not then in defsult, and had till the 13th
(the expiration of the wiit, we assume,) to execute it and
could have done so in fact.

We hava no doubt that the defonce urged will be held good,
and that it is good in law. Tho defondants, in our judgment,
uro clearly not liable.—Eps. L. J.]

U, C. REPORTS.
QUEEN'S BENCH.

Reported by CurisTorner Rosinsoy, LsQ., Barrsieral-Law.

Reeves v. Tae Corroratioy or Tus City oF ToRONTO.
Improper constructon of Grain—Liability of Corporation—Damages.

In the city of Toronto tho corporation tako upon themselves the constructinn of
drains required to lead from the houses into tho main sewers, The plalatit!
fave poticr §0 the ususl way to the committes of the counctl furging the board
of works, that ho wished a drain inade. and patd the sum demanded The draio
wits constracted under the superintendence of the aity engineer, by tha con-
tractors with the city, but =0 unskilfully made that it would not carry off the
the water, and in times of fiood the nater and tilth frorm the main sewer fNlowed
back through the drain into the plalutifx cellar, putting bim to much inecon-
;:(;ﬂenco, which ho had ondured for several months without beng able toobtatn

ness,
Held. that an action would lio sgainst tho corporatiou, and that $325 damages
was not excessive.
I7.Ud also, that 3 by-law to autborizo the making of the drain was usnecessary,

(T.T., 25 Vic., 1561.)

The plaintiff complained in his declaration, that his premises
were flooded by means of a drain being unskilfully and improperly
made by the defendants, and their officers, and servants, to lead
the water from his dwelling houso to the main sewer on Queen
Street, stating variousinjuries arising from the alleged overflowing.

The complaint was, that the drain from the cellar was laid too
lew, 0 that the water from the sewer frequently flowed back by
private drain into the plaintiff’s cellar.

There wore three counts. In the first, the plaintiff complained
that the defendants wrongfully and improperly caused o drain to
be dug and made from their main sewer upon Qucen street into
the plaiotif”s cellar, which cellar was deeper than the sewer,
whereby tho foul water in the sewer lowed and was forced back
through the drain into the plaintif©s cellar.

Thq sccond, charged in sudstance, that the plaiotiff and other
proprietors were allowed to have draing from their cellars to
the main sewer, paying for the making of such drains, which were
to be constiucted under the dircction of persons employed for that
purpose by the defendaats : that the plaintiff did pay for » drain
from his cellar, which the defendsnts procured to be made, but

(24
-

which was so0 improperly made that the water ran through it from
the public sewer into the plaintiff’s cellor,

In a third the case was stated in o manncr somewhat difforent
but the samo in substauce and effect.

The defendants pleaded not guilty, and to tho second and third
counts they plended that the plainuif did not pay for making his
draln, nys stated in those counts.

At tho trial, nt Toronto, Lefore Robinsen, C. Y., it did not
appenr that the corporation hiad passed any by-luw for the
regalation of the mauace in which privato draing might be
constructed for draining the houses nad premises of proprictors,
by drains opening into the main sewers; but thero was, it
sppeared, n committee of the city council, formiog a board of
works, through which matters of that kind were managed, and it
wne proved that o system of procceding had been established,
which was generally understood and couformed to. Whon any
party desired to have his premises drained by o ditch entering the
main sewer, he applicd to the board of works, and made his wish
known, stating such particulars as would cnable the proper officer
*o compute the cost of tho drain. Tho propriotor then paid the
amount required, of which o memorandum was given to bim, and
the corporation hud the drain made under the inspection of the
city engincer, by contractors who had undertaken to perform all
such works for tho corporation.

The plaintiff in this case made his application, and was referred
to the sccretary of the board of works. He was told that $19.69
was tho sum he must pay, and on tho 26th of March, 1860, he
paid it to tho city chamberlain, and obtained his receipt. The
defendants then took their own course for making the drnlo,
through their enginecr, superintendent and cootractors. The
plaintifi’s house, which ho was building, and was desirous of
having drained, was on Qaecn-street. Tho cellar, which ho was
excavating, was open to examination and jnspeotion throughout.

A person employed by the city went to it, and placed a pipe in
the wall of the cellar, which was to form the commencement of
the drain, and then the city contractor went to work, and made o
drain into tho main sewer. The plaintif found, when all was
done, that the pipc was not only too high to take off the water
from tho ccliar, but that the fall from the cellar wall to the
surfaco of the water in the main sewer, which is a distauco of
forty-four feet, was 8o small—only an inch, or at most an inch
and o half in the whole distance—~that the drain did nat carry off
tho water, and whenever, during heavy rains, the water rose in
tho main sewer, & great quantity of water and liquid filth from
the sewer flowed out of tho sower by tho private drain into tho
plaictiff’s cellar, causing an intolerable nuisance aod inconveni-
ence, and interrupting his business of baker, to his great damage.

Iic represented this to the chairman of the board of works, to
the city inspector, and to the engincer, complaining throughout
the summer of tho demage o was suffering. In November, 1860,
after the premises had been inspected and examined, he petitioned
formally for redress to the common council, and the petition was
referred to the board of works who reported that the drain should
bo cut off and made good at the expense of the corporation, and
that Mr. Reeves should be paid back the money received from him
for making the insufficient drain. The city council, however,
though they had the drain cut off, declined to refund the $19.59,
and tho plaintiff in consequence brought this action.

It was proved tbat the ordinary rulo was to allow an inch fall,
or more, in every twelve feet in such drains, according to which
rule there should have been o fall of five inches instead of one,
made in the plaintiff’s drain.

The jury found a general verdict for the plaintiff, and $325
damages.

Cameron, Q.C., obtained a rule nisi for o new trial on the law
and evidexce, and for excessive damages. Ie cited Consol. Stats.
U. C., ch. b4, sec. 297, sub-sec. 18 ; Jayor &c., of Lyme Regis v.
IHenley, 2 Cl. & F. 331 ; Grant on Corporations, 283, 284, note f.

Robert A. Iarrison shewed cause and cited ZFarrell v. The
Mayor and Towen Council of London, 12 U. C. Q. B. 343 ; Browcn v.
The Mu~ -ipal Couneil of Sarnia, 11 U.C, Q. B. 87: Alstun v. Grant,
8 E. & B. 128 McDonald v. Cameron, 4 U.C. Q. B. 1; Robertsonv.
Meyers, T U, C. C. P. 428 ; Mayne on Damages, 347.

Roprxsoy, C. J., delivered the judgment of the court.
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The corporation would have dono better to have paid tho small
sum which had been churged to the phiutifl, aud received frem
him for making & drain, which was much worso than useless, snd
 hnve no doubt the jury theught that their conduct in the matter
hind been unreasonnble.  In declining to return the money they
acted on the advice of their engineer, who it sces to us, tovk tvo
rigid a view of the matter.

‘T'h2 corporation acts judiciously, we think, in insisting on having
these dvains made under the divection of their ufhcers, nnd by their
own workmen and contractors, instead of tho private proprictors,
for it would not do to allow all persons to break into the main
sewer, and mako drains at their discretion, Beeides tho incon-
veuience, thoe health of the community would suffer from such a
course, for the nuisanco occasioned by defective drninage may
often give riso .o & wide spread evil, injuring many more than the
persons on whoso premises the cause of the nmsance exists. It
scems o necessary policy thereforo in the corporation to keep the
matter in their own haods, for the welfure of the community, and
no doubt that is their only reason. But then, as they do for good
reayons prevent proprictors from making tho drains they require,
und oblige them to have it done by the city ongncer and
contractors, it is manifestly just and nccessary that the corporation
should sco that the thing is done ns it ought to be.

No person can consider tho evidence in thiz case, wo think,
witliout being satisfied that there was in this instance an cutire
want of that attention to the purposo which the drain was to
answor, and to its perfect construction, which wus necessary to
tiuo duc performsance of tho work. In fact no one scemed to
concern himself about it while it was going on. for the purpose of
nscertaining whether it was being rightly made. Al was left te
the laboursiw, who declared they knew nothing themselves about the
comparison of level between the sewer and the cellar, and Lad no
instructions or information given to them about it. It was
proved that there was a collection of gedument in the mnin sewer
ten inches deep, uol the water which flowed over that in times of
flood from rains of melted snow, would so raige tho Jevel of the
top of the water in the sewer that the water ana stuff in it must
be, as they were, thr. wn back ivto the cellar. The evil was in
this case by no means triling ur imaginary, but was very sciious.

An attempt was made to prove that the plaintitf bronght the
mischicf on himse'f by digzing his cellar too low, espeainliy in the
back part ol it, and it was insisted that he should have taken care
that he did not make the cellar so deep that the pipe which had
been placed in tho wall would be above the buttom of the cellar,
and 8o would not carry off the water. But we cannot say that the
jury did wrong in not holding the plaintiff responsmible for the evils
he complained of.  The engineer, or some one cmployed by him,
<hrald bave seen that the drain was not being blindly carried
forward. All was open to inspection. If the back part of the
cellar was a few inches lower than the front, and too low for the
pitch of the sewer, the consequence of that would be that the
water coming from the surface or from springs into that part of
the cellar would not find its way into the sewer; bLut that
circumstance could not account for the filth coming up from the
sewer by the pipe which the defendant’s engineer had iaserted in
the wall. *

Those witnesses who were best able to judge, such as the acting
City Engineer, Brunel, the Chnirman of the Board of Works, the
City Inspector and others, gave evidence which strongly supported
the plaintiff’s case, and shewed that no proper attention had been
given to the work.

As to the damages, we 1re not sure that they were excessive. )

The plaintiff suffered much injury and inconvenience.

Then as to apy legal question, it does not appear to us that the
case affords room for any. There was no necessity that the
defendants should pass a by-law on the subject, certainly not in
regard to every small drain that was to be made, though it would
see”. right and proper that there sbould he a general by-law upon
the subject, laying down a certain system of proceeding.

That the corporation did in fact, through their servants, make
the drain complained of is plainly proved, and the question
whether the work was badly done, and occasioned the damage
complained of, was also clearly resolved by the evidence in favour
of the plaintifi. What is complained of is negligence. The action

i founded in tort, nnd it eannot be held thnat evory complaint of
that hind must be founded on some by-law, or must grow vut of
suno act or contract under seal, aud in that way birding upen tho
defendants.

Tho defendants do not deny by their pleas that they undertook
to make this drain, and did mako it; they only deny that they
wero guilty of negligence in their manner of doingit.  That awl
a deminl of the paintiff basing puid them the money they required,
which it is certain ho did pay, are the only defeaces they et up.
That the defemianty need not hinve made the drain unless they .hu\l
chosen, is no defence thut can bo urged by them so long s it 18
admitted that they did mako it, and exacted and received the
chiarge they imposed for making it.

A case very lately decided in England, of Cowley v. The Cor-
! poration of Sunderland, to be found in the Wekiy Reporter of tho
8th of June of this yar, pago UG8, is in point to shew that nn
action of this kind will lie against o corporation in consequetice of
thewr illegal or negligent comduct, though thev ~ay not have
imposed any such duty upon themselves by u _aract or resolu-
tion under their seal,

Wo refer also to the case in our own court of Furrell v. The
Corporation of London (12 U. C. Q. B, 343).

We think this rulo must be discharged.

Rule discharged.

PonrTyay v. PATTERSON,
Orunty eourt—Telle to land in g uesifon—Junisdiction— Practice.

The declaration was fir wrongfully cony erting to the defendant's use the plaiu
s goods and chattels  t-wit, one dwilling house, with tho deors and win-
dows, &¢ , theruto bolonging.  Defends ot pleaded that the goods were uot the

Atp:l‘n‘.rl‘l‘-gll‘ln the county court §t ~ppear 4 that the plaintilf claimed as asslgneo

] of s mortage of the land vn which the huuse ntood. nod that the dispute was

| whether the house in question wax partof the fre=hiold A venlict havine twen

I rendered for the platntiff was afierwards sot aside, on the gronod that + utle

tor the Land camie In question, and that the eass shivuld hiave bueen stupped vpon

the plainthtl othlw'lm ; Armed

. I, that tins was right, and tho judgioent below was ol e ’I.‘., 25 Vic, 1861.

! Appeal from ths County Court of Middlesex. .

‘The decluration complained that defendant couverted to hisown
use, and wrongfully deprived the plamtdf of the use and povses-

I'sion of the plintiff’s goods and chatteis—that is to say, one
dwelling house, togelber with the duors, windows, and window
frames thereto belonging.  And that the defendant wronghn}ly
detaived from the plaintiff certain goods and chattels of the plain-
tiff : that is to say, one dweiling house, togeiher with doors, win-
dows, and window frames thereto belonging.

Defendant pleaded~1. Not guilty. 2. That the said goods and
chattels were not, nor were any or cither of them, the plaintifi’s
as alleged. X

At the trial it appeared that the plaintiff claimed us nssignee of
a morignge, which ho proved, executed by one Scott, of the land
on which stood the house in question, which he contended was o
fixture, and therefore part of tho frechold.

It was nbjected, among other things, that the title to land camo
in question, and thercfore that tho court wasousted of jurisdiction.
The learned judge reserved leave to movo for o nonsuit, and ai-
lowed the case to proceed, when tho pluintiff obtained a verdict
of £26.

A rule nisi having been obtained, in pursuance of the leave re-
served or for a new trial, Sxany, Co. J., delivercd the following
judgment : .

s Upon the authority of tho cases cited, and particularly the

able articlo in the Law Journal of 1860, page 145, and the cases

there referred to, 1 am of opinion that the moment the question

I'arose at the trial upon the evidence the court was ousted of juris-

diction, and that all that subsequently took place was null and

void; and consequently that the verdict must be set aside, and
the partics stand in relation to cach other as they stood at the

closo of the plaintiff’s case. .

¢ The rule is therefore made absolute for sr .ting aside tho ver-
dict without costs.”

From this judgment the plaintiff appealed.

Robert A. Harrison, for the appellant. First. The title to lnqd
was not brought in question. 'Tho statute coacts that * Tho said
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courts shall not have cognizanco of any action where ¢it’s to land
is brought 1n question” (Counsol. Stats. U. C., cap. 15, sec. 16). It
has beea held that the titlo must bo bond fide in question, and it
may bo 50 cither on tho pleadings or evidenco. Hero the learned
judge thought it was upon the cvidence, but unless titlo to the
land was an sngredient in tho trial and material to the docision of
the cnse, it did not como in quostion (Morton v. The Grand Junc-
tion Canal Company, 6 Weckly Roporter, 643).  Tutle is not neces-
aarily in question becauso tho subject of diapute is a house claimed
to bo o frechold cr part of o frechold. Here defendant did not
question plaintif®s itle to the frechold. The only dispute was
whether the house formed a part of the frechowl. This was a
question as to which the county court had jurisdiction. Dafen-
dant did not dispute plaintiff's titlo to the land. Ilis contention
was, that admitting tho frochold to bo plaintiff’s, the house sucd
?rﬁtg;x uo part of the frechold (Everafield v. Newman, 4C. B. N,

Secondly. Tho house here was clearly part of the freehold as
between vendor and vendee (Bunnell v. Tupper, 10U. C. Q. B. 414;
Bald v, fagar, 9 U. C, C. P’. 382); and if so, plaintiff bad a right
to follow it (Mlarrisv. Malloch, 21 U. C. Q. B. 82). Butif not part .,
of the frechold, it still belonged to the plaintiff, for the mortgage
under which ho claims was not only of the land, but of all build-
inge, &ec., thercon. |
. Thirdly.—Even if tho titlo to land did como in question, the!
Jjudgment in the court below cannot be supported, for tho court!
was then ousted of jurisdiction, and had no power to make the’
rule appenled from {Louwford v. Partndge, 1 H & N. 622;]
Powley v. Whitehead, 16 U. C. Q. B. 689 ; Camplell v. Davidson,
19 U. C. Q. B. 222),

Burne, contra,—If the rulo was a nullity, as seems to be con-
teaded on the other side, then thero can be no appeal, and if
there can be an appeal the judgo had power to interfere, and sut
tho proceedings right. IHo is the person to judge whether titlo to
land came in question, nud his decision on such n point is not the
subject of an appenl (Trainor v. Ifolcombe, 7 U. C. Q. B. 548). If}
the article in the Law Journal referred to by the learned judge
states the Iaw correctly, bis decision is certainly right. The only
grouad here on which the plaintiff claims this house is that it is|
part qf the land, aod if it be, then as tho title to the house is in
question the title to the land must be in question as well. The
plaintiff can only succced by proving his title to the land, which
he does through a mortgage of the realty.

[Ropixson, C J —Your argument amounts to this: that evi-
dence could not be received to prove his title to the Jand, and that
through such evidence ho must derive his title tothe house.] Yes!:
‘The moment the plaintiff began to provo his title to the house he,
had to prove title to the land, and then he was out of Court.!
[Romxsox, ¢ J.—Suppose tho plaintiff had chosen to sct out sy
title to tho house, that he was the owner of the land to which it '
was attached, and that defendant removed it, and defendant had
pleaded that though the plaintif owned the land, yet the house
was not part of it. How would it have stood then?] Thero,
would then have been an admission on the record, which might;
have dispensed with plaintiff's proof of title, but there is nothing |
which could have that effect bere (Gooderham v. Denholm, 18 U. C.
Q. B. 203 ; Carscallen v. Moodie, 16 U. C. Q. B. 304; Clecver v.
Culloden, 1b. 682 ; Gasco v. Marskall, 7 U. C. Q. B. 193; Walton v.
Jarvis, 14 U. C. Q. B. 640).

Robixsoyn, C. J., delivered the judgment of the court.

. The county courts kave not jurisdiction where the title to land
is brought in question. In tbis case the title to land was not, for
all that appears on the record, brought in question by the plead-
ings. Then was it by the evidence npon tho trial ?

. The plaintiff had never been in possession of tho house, and
his c!a!m to it wac as assignee of o mortgage (we assume in fec) !
on which the house had stood, being built on posts set in the
ground, and not itself sct in the ground.

Wo do not sco the mortgage. The plaintiff as assignes of tho
mortgage had never entered; a great part of the mortgage bad
been paid, and the whole debt was not yet due. We infer, how-
ever, from the evidence that the mortgagor was in default, and if
50, the plaintiff had a righe to enter. Being in that position, he

sces that the houso in question bad been taken off the premises

'n\.nd wns being removed by o person to whom the morigagor had

soll it, as ho swore, because lhie never meant to pay any moro
money of the mortgage.

The plaintitf naturally was inclined to opposc this as diminish-
ing the value of his security, and so brought this action in the
county court, tho value of the Lnlding being small.  Could ho
have his right tried in that court? Defendant pleaded that tho
house was not his.

So far ns that might depend on the question whether it had
been a fixtaro or not while it stood on the mortgaged land, that
would bo a question in one senso regarding titlo to land, forif a
fixturo it was part of tho soil, and it conld only boin that view
that it could be the plaintiff ’s property. Then tho plaintiff would
have to show his titlo to tho Iand in order to make out his titlo to
the house, and the court w 1d have to try and doternune upon
that right.

We think the ed junge rightly beld that ho had no juris.
diction, and so could take no proceeding in the causo after he saw
that titlo to land was brought in question.

Ap eal dismissed.

Stasvisoe v. Tur Loxpox Gas Conrasry.

Cuntract—Corporation—Sul-contracd—Liability.

0Ono T. contractod with the defendants, & corporation, to consteuct certain work
fov them, and on the same day the plalntiff agreed with T, to do a portion of it
for $300, subject to the zamo conditions which bound T. in nia contract with tho
defundants, ono of which was that 20 per cent. of the price should bo retained
until threo months after completion of the work, and thea pald upon the certl-
ficate of tho maragor that {t had been porformed to bis satiafaction. T. on the
sameo day by lotter authorized defendaats to pay the plaiatiff for his work up to
the amount of T.'s contract with ! im, and defondanta lu avewer agreed to
provided the plaintifT ahould casry out his contract with T ,a.d perform his work
to tho sstisfaction of the manager, on nlhote cortificate alane any money should
Yo paul. Defeudants pald the plalntiff all but the 20 per cont. as tho work pro-
greasod, but the manager refused to cortify, complaining that it was improperly
pesformed. It was proved, howover, that he had verbally agroed to pay the men
who had worked under thog calntiff $100, If they would dlscharge tite Onmpang.

TTeld (rovcreing tho Judgment of the court below), that tho plaintill had no right
of action agalnst dvfondants, for there was no contract betwean them, and at all
uvents they would not be liable without the manager’s certificate.

. (T.T., 25 Vic)

Appeal from the County Court of Middlesex,

Actioa for work and nzterinls, money had and received, account
stated, &c.

DPlea, never indebted.

The facts out of which this suit arose nppeared to bo as follows:
ono George Taylor, by contract entered into with the London Gas
Company, dated tho 20th of June, 1839, agreo-l to construct cer-
tain works for the Jefendants. By tho contract tho defendants
covenanted to pay Taylor from time to time ns tho work pro-
gressed by semi-monthly payments cighty per cent. of the work
performed, retaiciog twenty per ceat. until three months after the
completion of the contract, when the same was to be paid upon
the certificate of the manager that the contract was fully exccuted

‘ and performed.

On the same day, 20th June, 1359, Taylor sub-let o portion of
the work~—namely, the construction of the tank and dry well for
the gas works, to the p!aintiff for the sum of $900, Tho plamnuff
covenanted with Taylor to do the work precisely in the maenner
indicated in Taylor's contract with the company, the provisions
of which contract were to be as binding on the plaintiff asif he
was the original contractor with the compery. Taylor covenanted
with tho plaintiff for payment as follows: ¢ To pay him from time
to time as the work progresses, by semi-ruonthly payments, say
on the fiftecnth snd thirtich days of July and August noxt,
eighty per cent. of the work so performed, retaining twenty per
cent. until three months after tho completion of this contraet,
when the same is to be paid upon the certificate of tae manager of
tho London Gas Company that this contract is fully executed, tho
puddle perfectly water-tight, and the whole work properly and
satisfactorily performed.”

On tho same day, 20th of June, 18569, Taylor addressed a letter
to tho plaintiff in these words:

¢« With referenco to our uaderstanding rclating to the payments
mentioned in the contract entered into this day, for the excuvation
and puddling of tho tank and dry well for the London Gas Com-
pany, I beg to say that I am williog, and I do hereby authorize
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the company to pay into your houds at eack time of paywment the
amount of each certificate yon may be entithed o, to the full
amount of yaur conteact with me, above ulluded to, nmounting in
all to ($000} nine huudred dollare, which the said company will
charge to iny account, and deduct the samo out of my contract
prices with them.”

On the 30th of June the plaintiff enclosed the foregoing letter
to the defendants, requesting their acceptance of jt. The man-
ager of the compauy, on the 28¢h of July, 1eplicd to the plaintiff
as follows.

*« Your letter of the 30th June last was duly received, enclosing
Mr. George Taylor's letter to you, Jdated 20th of June, 1859, and
yequesting the company to accept its terms. In answe-, I a2
instructed to inform you thet the London Gas Company nre will-
ing to comply therewith, provided you fully comply with your
agreement with Mr. Taylor, and strictly according to the plang,
specifications and conditions which bind Mr. Taylor with this com-
pany; ard an the express condition that your portion of works
with Mr. Taylor be done to the satisfaction of the manager of the
ll;cnd?g Gas Company, on whose certificate alone shall sny money

¢ prid.”’

As the work progressed the defendants poid =il of the $900,
except $180, being the twenty per cent. to be retained, and which
was to be prid upon the certificate of the manager, after the work
was completed 10 his satisfaction. The manager never did certify
and complained of tbe manner in which the work was done, and
that it kod sustained injury by the well not being properly pud-
died  The defendants sppeared to have setiled with Taylor for
all the other works contracted for, leasing this matter open.

The plaintiff gave verbal evidence by men whe worked for him,
ond by other persons, that the mavager of the company was will-
ing ta pay the men something, snd would divide amung the partics
to whom the plaintiff was indebted as fur as $100 wonld go, if
they would discharge the company, but this scemed to have ended
io nothing. Tbe plaintiff brought this soit sgainst the defendants
sezking 1o make them his debtors for the balance dae on his work
$193, and obtained a verdict far 3180

A rule nisi obtained for o new trind was afterwards discharged.

The 7. Hlowing extract from the judgment given in the court
below, wilt show upon what grounds it proceeded :

*The question in my opision waa fur thue jury, whether the
defendants nccepted the plaintf™s work and Iabour in hea of Tay-
ior's under his contract, nud if they did, did they do 3t without
objection during its contipuacce, 1d net osly vse it e.er siace,
but upon several occasions prom sed to pay. These heing ques.
tions for the jury, and baving by them been found to the plamuf,
ought I to disturl their verdict? I think, upon tho uuthority of
the cace cited from 17 U. C, Q. B., The Great Western 1L W.Co. ~.
The Preston and Berlin R. W. Co., psges 486 and 48%, where
Robinson, €.J., remarks: ¢ We may, however, take it to e clear
that, in caso tho works for which the plaintifis are secking to
recover wng done upon the defendnnts’ railway” (gns works) *<at
their request, and had been accepted and used by them, they
would be bound to pay for it according to its value, notwithstand-
ing the want of any undertaking by them under their corporate
seal to pay for it.™

And ogain he says: < Wo thiok the defendants should be held
to bave sccepted the work and materinls of the plmuntifis, when
they saw and approved” (did not ohject) ¢ of the work going on,
aut expected to derive profit from the use of it; nnd besides it is
peranently upon iheir land.”  There is no doabt the verdict of
the jury in this case was carrect.  The cases are so similar Y can
see no distinction, except tha in the ono the defendnunts were s
railway comnpany, and in the otber a gas company.

From this judgment tbe defendants appenled.
kacdm, Q.C, for the appellants, cited Horgan v. Dirnie, 9 Biog.

[

A C. Cameron, contrs, cited Grossv. Bricker, 18U.C.Q. B, 410;
Cocking v. Ward, 1 C. B. 868.

McLeas, J.—1t is quite clear that the defendants never assamed
to pay the platatiff for hts work any thiog cxcept what Dnylor
would bave been entisled 1o for that portiosn of the work, accord-
iog to tho 1crms of his contract, hnd ke performed the whole of
the work bimself. Theconsent given by the manager in his Jetter
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af the 28th July, 1859, that the plaintil might Jook 1o the gas
company on the conditions stoted theremn, could not eatitie the
pluintift to sue that company for work und lubour, as if the work
wers being done for hem, iustead of under a coatract with Tay.
lor. 1 cappot vndersiand bow the plaintiff can be sliowed to
waive 332 contract with Taglor, nod ook to tho defendnuts asif
they were answerable for the work doue under that contraet,
without a single condition coutained in it being performed by the
laintiff,
P 1f the learned judgs told the jury that the plaintiff had made
out po caxe in law, as stated in the motion for a new trinl before
him, I think he was quite right ta so telling them : but 1 am quite
at a loss, if he did go divect thews, how be could also tell them
that < they wers to dest with the whole ease upon the evidence as
they thought right.”  Juries are tos often ta the hadit of setting
up their own idens of right when they aro told that no legal cluim
has been establisbed sgainst o defendant by the evidence ; but it
is the duty of the courts not ta encaurnge that digposition, aud to
sec that, as far as they can, the laws of the land shall be purely
snd correctly carried out.  If the mere will of a jury were allowed
to over-ride the Jaw of the land, great danger of injustice and
great uncertainty would be introduced into our eourts, which
would have a tendency to sap the foundations of justice sltogether.

The witnesses who spoke of the offers to pay specific sums for
the work as it had beew dore, did not, as the learned judge seems
to suppose, establish an indebtedness or avy ndmission of such in-
debtedness ot the part of the defendants. They bad a certaiu
amount in their honds coming to Taylor, which they were author-
jzed to pay to the plaintiff if he had fuily completed bis contract
with Taylor, and produced the ceruficate of the maneger of the
gas company to that cffect, but they were noder no chligetion to
pay to thie plaintiff; and evenf the maunger’s certificnie had been
praduced, they were not bousd to pay to him ss for work snd
labour dene for them at their request. Heis still bound to Taylor,
and his surety also, if the contract with bim bus cot been carried
out sccerding to its spirit. If it bas, then Taylor is suswerable to
hins for any balance due, but the defeadants caunot on any ground
be made jiable in such an action for anything.

The fact of taking the work into their poysession does not sffect
the matter; they were entitled to do so 5t the time appointed for
the completion of the contracls, and wers not bound to submst to
injury by tho failure of o man who, necording to the testimony of
one of the witaesses, was not s day sober while ne was capaged in
the work. Tho testimony shows thae the work was »ot done
according to the coutract with Taylor, and that it was badly done,
and uader apy circamstances thero is not wny graund whatever ou
whith 2 serdict can be maintained ngainst the defendants.

The judgment of the learned judge must bo reversed, and the
verdict set aside, and & pew trial granted without costs.

Buass, J.—~What was the learned judae's charge to the jury
we are not told by the appeal papers, farther than this, thee the
rule to set aside the verdict and for o pew trinl, expresses that
* the jury vere tatd by the jadge that the plaintiff bad made out
no case in Inw, and that they, the jury, were to deal with tho
whole case upos the evidence ng they thooght right.” If such a
direction as that were given, it could not be sustained; for if thae
plaintifil had made out no caso in Iaw to charge the defendants, the
judge should bave directed them to find a verdiet for the defen-
dants.

o giving his judgument on the appliention of the defendants for
o pew 1risl, thelearued judge bas based his opinion, in refusing the
application, upos the ease uf The Great Western Ralway Campany
v. The Preston and Berlin Ravway Company (17 U. C. Q B. 477).
The ¢case was one turning upon two questions ; first, whetber the
plaintifls were engagiog in the construction of works witra vires ;
snd, secondly, whether tho defeadants were liable, not having co-
tered into any contract under their corporate seal. In the present
case tho defendsuts Qid enter into a contract under their corpornte
seal with one Taslor, for the coustruction of the work, the rerain-
der of the price of which is sought to e recovered in this action,
snd Taylor snbeontracied the work ta the plaiatiff. The questions
vpon all thst took place were, first, whether the defendants were
ot alf liable to the plaintif a3 debtors 1o him for the work done,
and, secondly, whesher tho defendants had not a right o insist



1862.]

LAW JOURNAL.

39

perowercerss

upon the condition of the plaintiff haviag fully exccuted the con-
truct to the sutisfuction of the manager. The plamtiff expressly
covesnated with Tuylor to thut effect; and the defendanty, wu thewr
letter to the plaintiff, say they were williog to pay the plaintuff on
the cxpress condision 1hat the plaintiff's portion of the works with
Taylar should be done to the satisfuction of ihe manuger, on whose
certificate alone should auy money be paid.

Neither of these questions seews to have engaged the atiention
of the learsed judge, though urged upon him by the defeadanty’
cognsel.  There should be & new trial, without costs. The judg-
ment of tho court below must therefore be reversed, and the cause
remitied back with such direetion,

Tue Cizxe Jestice, havieg been absent during the argument,
fave no judgment.

Appeal allowed.

Reatsa v. Powerw.

The proper procecding ta tovorra 8 judgmirat of the Covst of Quarter Seesfons, is
by wrii el eerur, uot by certiorare sud habeas orrpus,
(M. T, 25 Vi)

The defendant was tried at the guarter sessions for the couuty
of Middigsex, upon an indictment uvader Con. Stat. U. C. cap 91,
see. 8, and being convicted was sentenced to be imprisoned for o
years in the commonr gaol

Ry statute, enp 99, Con. Stat. U. C. see. 100, it is enacted that
¢ whenever any offiender is punishable by jpriscament, of it be
for life, or for twa years, or any longer term, shall be in the Provin-
eind Pensfentrory.”

The defendant, meaning to contend that the seatence passed
apon bim by the quurtar seasions was illega), moved for aud oh-
tained o writ of habeas corpurand & ceritarass to remove the record
and upon their return M. €. Comeron maved for his discharge.
He cited Rerv. Blkis, 8 B. & . 885; Leonard Wutson's case, 9 A.
& E.7533; Erparte Lees, 1 B, B. & E. 828,

R. A. Harrison showed canse, and cited Rez v. Bourne, T A. &
¥. 58; Ez parte Newton, 4 B. & B, 869; In re Neocton, 16 C. B
87 ; InreSmuk, $H. & K. 2927,

Rosixsox, C J., delivered the judgment of the court.

The proper proceediag to reverse a judgment of the Court of
Quarter Seasions is by writ of error, not by summary iaterferi .cc
of this Court apon a return to o certiorars, s in cases of summary
copvictions, ia which no writ of error will lie.

Azd if the priconer shall bring error in this case, then, under
the Con. Star. U CXeap 113, o proper sentence may be paseed.

We must remand the prisoner to the preper custody in the
meantime.

COMMON PLEAS.

Reparied Ly E. C, Joves, Epq, Darrster-of-Faw.

IN 1ite NATTER O0F Growran Micwun aAxo g CORPORATION OF
Tur Ciry oF Toroxvo

Ifldist, That e ordinery lesse, conisiping the words “and to pay taxss”
cOvers a special rate created by o corpaeation hy-law, as well ne atl oibsr taara

2nd A bylaw should state n day on ix face when it shall take offect, and ehkould
not requlie axteinaie avldenon th ha noked £ th asoeriain thal fact,

3ed. The Muntcipal Inrtnutions Act autherizes the edurk of the Councll 1o “exa-
mne and Bnnlly  clermine ™ whether petitions are $n conformily with the pro-
visdens of that » 1 aud a oectficate befny zisen by $he cesk, tho court has ao
Prow e, cxrep® o 3 caw of foxud ot wala fddes, 1o fntosfere.

In Saster term, K. 4. Jlarrison obtained o rule cstling ou the

Corporation of the City of Toronto to show cause why their by-law
No. 292 shouid not be quashed, on the grauads: Is¢, Thatthe by-
law docs pot nameo 1 day, in the financial year in which the same
was passed, when it is to take effect.  2nd, That the debt created
by the dy-law is pot made payable in twenty years st forthest
from the day on which the by-law took effect. 3rd, That the
debeatures izsued, or to be issued, under tho by-law, are net made
payable in 1wenty years at furthest from the day on which the by-
law took effect.  $th, That the by-law is based on a petition of
fess than two-thirds in number, and onc-third in value of reat
prope -ty dircctly benefited thereby, of the owners of such resi
propoity.  Sth, Thatinstead of being a potition of two-thirds in
number, and onc-half ta valae, of awners, 3t purports to hen peti-

tten of awners and occupiers, sowo of the latter not being owners,
and mayy of the swoers not being aceugiers,  Gts, That the by-
lasw was passed without sny previcus notice kavisg been, aceording
to the by-law No. 292 of Corporation, Ieft at the pluce of aboda
of the applicant, aud other parties intended 1o be asyessed for the
contempisted improvements.

The by-iaw was produced. It was passed on the 8th August,
1859, and catited “ To provide for the coastruction of a stono
sido-walk on Yonge-strect, and to levy a rate to defray the cost
thereof.™ 1t recited a petition of certain persous and firms for tho
purpose, and that it had beea ascertaned a3 determined that e
property comprised within certaia fixed lmits would be uninedi-
ately benefited by the constructioa of the stone side-walk, and
that the petitiouers are two-thirds in pumber nnd one-balf in valuo
of the owners of real property to be divectly lieaefitted, nund that
the value of the whole of the real property ratable under the by-law
ig $3:20.182; that the cost will be $6825.50, god amoun? required
to be raised anoually by separate rates to pay debt sad intervstis
!S?Gl.SO}. It further recites the rate 1o be irnposed per Lineal foot

froutage on the real praperty directly benefited, and enacty—1,
That the side-walk be constructed. 2. Imposes the special rate.
3. Authorizes raising the money by loan on debentures, 4. Divects
that the debeatures be made payable on the st of Junuary, 1880,
and the interest thereon hall-yearly on the st of Jaauary and 1st
of July. & Regulates thedebentares as to place of paywent, and
directs expenditure of money raised, in constructing the side-waik.
6. lias no bearing on the points raised. 7. Iitto ditto. § That
{ the hy-luw skall come into operation on the day it beary date.

Affilavits in support of the npnlication were filed—1st, OF the
relator, sworn 23st May, 1861, stating that to the best of hus
knowledge, recollection and belief, go notice was teft at his place
of abode or clsewhere for him, of the assessment made or proposed
to be made by the by-law No. 282, or the amount thereof, or that
such by-law wauld be passed; that he is one of the partics
assessed under the by-law: that he was not aware of the by-taw
uatil some time sfter it was pasied, and first became aware of the
patticelars of it, and of the procecdiags on which it wus based,
when called on to pay taxes for Iast year (1860), which was the
1 first year in which sn sssessment was made uvoder the hy-law;
{ and that this was, o the best of his recailection, in February last,
| 18614 that he consulted connsel, and was edvised it was illegal,

but ag it wes tos lato to move agaiost it last Hilary teris, he was
! givised, in order to avoid & distress, to pay under protest, and to
! apply in tho following term to quash the by-law; that ke accor-
{ dingly did pay wader protest, and with the avowed intention of
| moving to quash the by-law.

Aunather affidavit of the relator stated, thet the total number of
assessed gwaers of real cstate affected by the by-law were, ae he
balieves, 25 nseertained by the city clerk, twenty-three; thot to

{ the petition on which the by-law is pusyed, there were subjoined
Cthe nsmes of sixteen persens, seitng them out; that out of the
i sixteen, cight per-ons were owners of read property affected; shat
. the Baak of British Notth Ameriea and the Bauk of Montceal were
also owners, bat neither their corporate nams nor seal were get
and subscribed te the petition, bat their respective cashiers or
maaagers signed in theyr own names; that the otler six persons

Cdid not awn the real praperty they occupied, which was affected

by the by-law.

Anather affidarit showed that by a by-law of the city, Ne. 12,
passed on the 30th May, 1858, it is provided that the clerk shonid
snuse & notice to be left ot the place of abode of each of the pars
t tieg to ba oseessed; that such nvscasment had been made, and the
amount thereof, aad that o by-law in sccordance therewith wonld
be passed by the Council, unless appealed from, as provided dy aet
of Parlinment; that to the best of the deponent’s recotlection, no
suach notice was left at his residence or place of abode, or clsewhere,
for him, though he was an otcupaut of property affected by tho
by-law, and was aseessed thercunder.

Copies ¢f twa by-laws were also put in, providing for the
assessment of property benchited by the Jocal impravement,
by which all pesicions for such improvements, when rectived
by the Couucil and referred to the city Board of Works, are
to be examined by the clerk of the Couacil, who is o * examino
and finnliy determine” whether such pelitions are signed by
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two-thirds in number, and one-half in value of the owners of
the real property to be directly benefited thereby; and sach
petitions, when found to comply with the provisions of the statuto
22 Vie. cap. 40, 1859, he shall among other things endorse
thereon his certificate of the correctness thereof, and of the value
of the whole of the real property ratable under the by-Jaw. The
city engineer is to make a report, showing what real property will
be immediately benefited by the proposed improvements, and tho
proportions determined by him, in which the assessment to defray
the cost is to be made on the various portions of the real estate so
benefited, and the clerk is to cause a notice to be left at the place
of abode of cach of the parties to be nssessed for such improve-
ment, that tho assessment bas been made, and the amovut thereof,
and that a by-law in accordance therewith will be passed by the
Council unless appealed from as provided by law.

Among the regulations of the city Board of Works is one that
they will only recommend the construction of new works by spe-
cial assessment, when the petitioners represent two-thirds in num-
ber of the proprictors in fee, aud ope-half of the assessed value of
the property.

By the cterk’s certificate, attached to the petition for this im-
provement, it is stated that the total number of persot.y nssessed
for property to be dircctly henefited by this improvement was
twenty-three ; that sixtecn names were signed to the petiticn;
that the total value of the assessed propeity was $520,182; that
the amount represented by the sigaers of the petition was 3413,496,
leaviog unrepresented $106,686. T petition began thus:  The
petition of the undersigued, being vwners anl occupants of pro-
perty,” &c  All these words were printed except *¢ and occupants,™
which were interlived in writing.

In Trinity term, J. /. Cameron, Q.C., showed cause. Ile con-
tended the relator could not go behind the petition and by-law;
that the day of the passing of the Ly-law was o sufficient naming
of a day for the by-law to take effect. He showed by affidanits
that the debentures were in fact made payable within twenty years,
and gave up the 4th section of the by-law moved against, which
might be qua: ed, though the residuc stood. He insisted that the
relator was only an occupant (a counterpart of the lease to him
being by consent put in), and that his lease only suljected him to
pay rent and taxes in terms which do not apply to a special rate
and if so, as the relator showed no other interest, hie was not a
# person authorized to move against the by lasw.

Iarrison admitted that if the last objectiun was sustainable, the
cnse was out of court.

Cameron filed affidavits: 1. From the Chamberlnin of the city,
stating that all debentures issued by the ¢ity were drawn up under
his direction, and that all those issucd under the by-law in ques-
tion were made payable within twenty years from the date thereof,
being dated op the 16th Augast, 1859, aud made payabic on the
1st July, 1879, 2. From the assistant clerk of the Council, prov-
ing a copy produced of so much of the asscasment roll of 1859 as

refers to the stone side-walk in question, as that roll was finally |

passed by the court of revision for the year; that the roll is thie
only maans whereby the officers of the Curporation cin mnake the
necessary computation as to the number of owners of real property
to be benefited by any improvement petitioned for, and the value
of such real property  That accorhing to the roll, the petition in

all notices given to bim by the assistant clerk to be forwarded,
were either delivered by him to such persons persovally, or left
at their places of abode, or put in the post office, and he bLelieves
the notices referred to in the foregoing affidavits of the assistant
clerk, were placed in the post-oflice in Torcnte, on the day they
were delivered to him.

The lease put in was from James Lukin Robinson to George
Michie and Thomas Kay, dated 24th April, 1857, made jo pur-
suance of the act to facilitate the leasing of lands and tenements.

Tabendum for five years, with a covenant by the lessees among
other things to pay rent *‘and to pay taxes.”

Drareg, C. J —TI am of opinion their is no weight in the objee-
tion 23 to the effect of the covenant to pay taxes, T'he statute in
giving the colarged sense of the limited cxpression extends it to
all tuxes, rates, dutics, and assessments whatsoever, whether
municipal, perliamentary, or otherwise, charged or to be charged
upon the demised premises, or upon the lessor on account thereof.
We must therefore treat tho relator as a persop having an interest
in the by-law.

As to the first objcetion, I have felt a good deal of doubt
whether the legisiature did not intend that in the body of every
by-law sbhall be stated a day upon which it is to take c¢ffect. The
date on which the by-law is passed does not necessarily form o part
thereof, though it may be the practice for some officer of the
corporation to mark the day of its passing thereupon. And I
think the legislature meaut that it sbould oot be necessary to refer
to any thing extrinsic to the by-law for the purpose of learning
when it would or had come into operation. The purchaser of a
debenture, for instance, would require to see that it and the
by-law under which it was issued wero legal, and might on that
account require to see whea the by-law took cffect The third
objection is answered by the affidavits in reply, the debentures are
made payable within twenty years from the day the by-law was
passed, on which day it took effect.

I think the fourth ohjection that the petition on whieh tho
by-law is based, was not signed by three-fourths in number and
one-hatf in value ot the owners of the real property to be bene-
fited, cnnnot be entertsined by us  The Municipal Institutions
Act, scction 300 expressly provides that the number of the owners
and the vslue of the real property is to be ascertained and
| ¢ finally determined” in the manuer and by the means peovided by
| by-law. There is a hy-law for that purpose, under which the
clerk of the city couacil has ncted. It is nrot ohjected that ho
acted corruptly and fraudulently, and though, as I gather from
the tnanswesed statements in the relator’s affidavits, the city
clerk has fallen into error, an error casily accounted for, as his
conclusions were drawn from the assessment roll only, yet 1 think
we cannct on that account angul the whole proceeding.

The 191 section of the act plainly contemplates that this
objection should be heard and disposed of by the Council of the
. city before the by-law is passed.

! 1 am not to be understood as determining that he should have
. confined hig enquiry to the asscssment rotl, when he was required
to ascertain and finally determine the matter of number and vahte,
but I think that having acted as we must assume, &ona fide, the
“legislature intended bis determination to be finzl, as the founda-
tion for the by-law authorising the improvement and imposing

question was signed by more *han two-thirds in number and one- | the special rate.  The fifth objection involves the same coosidera-
half in value of real property dircet y benefitted thereby, of the ! tion.

owners of such res! property; that he made the calculation, and
believes the samo to be correct, and made the necessary certificato,

The sixth objection is sustained in fact as T understand the

‘statcmcnts. But the provision requiring notice of the intention

which was sigacd by the clerk of the Conncil; that on the 2nd!to pass the hy-lew to be given or scnt to parties affected by it, is

August, 1859, he filled up and addressed to each of the persons -

named in tho seventh column of the asscssment roll, under the
head ¢“owners and address,” a notice of the application for the
improvement, und the intention to pass the neceseary by-law for
that purpose (anncxing a copy), ond gave such notices to the
meseenger af the Corporation to be formurded to such p:rties.
In this roll the relator’s name is entered in the first column as
occupant, and in the seventh column, J. I, Rohinson as owner,
and the name of Mr. R. Gilmer, who made an affi lavit in support
of thus application, appears in the first column. * Gilinour &

Alfred Coulson,” as occupanis, and Jobn Crawford in the 7th )

column, asowner 3. Roddy, the mossenger, made affidavit that

not statutory, nor is the validity of the by-law wade dependent
on provisions contained only in by-laws. And although the
relator states in his affidavit that he had no notice of the by-law
““until some time after it was passed,” and that he first became
aware of the particulars of it, and of tho proccedings on which it
was based in February last, et it is difficult to suppose that ho
was not aware long before that date, that tho stone sidewalk was
i being laid down, or that tho work was of that character which
was usually paid for by special local rate.  This was cnough to
! put any onc on enquiry. Then he scems from his own expressiou
I to have become aware of the by-law some timo before ho becameo
Paware of ite preciac contents, but the knowledgo of the first was
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notice of tho second, and ho might then have learned everything : or any othier person or persons whomsoever, having or lawfully
necessary to support a much carlier application to quash the jclainung any estate, right, title, interest or demand of) in, or to the

by-law.

demised premises, by or through her or them, or by or through

Thero remains ouly the sccond objection, which is pointed at | her or their acts, measures, couseats, default, neglect, or procure-
tiie fourth scction of the by-law, aud this section has been abau- [ ment, or by, from or through any other person or persons whom-

doned on the argument as illegal.

To this extent therefore the |soever.

Breach, that after plaintiff became assignes of the term,

by-law must be quashed, and the question is whether the residue | ud possessed of the premises, and while the reversion was vested

can be supported without it.
makes it wdispensable that the by-law should name the day on
which cither tho debentures or the intcrest thereupon should
become payable. Tlho third sestion of the by-law distinctly autho-
rises the raising the money by loan on debentures. It appears that
the debentures themselves were issued in conformity to the statute,
not in compliance with this illegal provision in tue by-law. The
other portions of the by-law arc independent of the fourth
section. And it would have been, as I think, 2 legal and effectual
by-law if this fuurih clause had not been introduced. Weo may, 1
think, lop off this votteu limb, aund leave the tree to which it was
attached in full vitality. Itis unnecessary to its existence, and
to its bearing the frwt it was intended to produce. To drop
metaphor, it appears to me tho defect s confined to the fuurth
section, nnd does not vitiate the rest; the fourth section must be
quashed.

Tpon the whole, though leaning in favor of the first objection
which strikes at the whele by-law, yet when 1 consider the
mischicf or secrious inconvenience whick probably weuld result
from quashing the by-law at this late period, I think we ought,
as u matter of discretion, if we possess such discretion, rather
to discharge than to muke absolute this rule. It is true, a
distinction has beea well taken between objections extrinsic to
the by-law, and such as appear on the face of i, as to the
duty of the court on applications to quash; and this ebjection
is not extriasic, bet the Consol. Stat. U. C., ch. 2, sec. 18, subs.
2, caables us to treat the word may ¢ as permssive,” not manda-
tory, and the 195 scction of the muaicipal institution act says the
court may quash a by-law in whole or in part for illegality.
Treating the expression as conferring an anthority, with a dis-
cretion to abstain from its exercise, 1 think this a fitting occasion
to cxerciso that discretion.

I think, thercfore, the rule should be made ubsolute to quash
the fourth section of the by-law, aud sheuld be discharged as to
the residue, without costs on cither side.

Ler cur.— Rule discharged.

SxaAre v. BALOWIX RT AL.

Trase—Oainnnt for quicl enjoyment—Ireach of, undey superor authority net
existing at excculion of le2se— e far lessor fiable.

Iy letters patent. Yeaning date in the vear 1S40, cartaln fwnda sitaste on the
water's wige 10 the eity of Toronto, were gratted to one A 7 the jatent con-
BRI 4 o BEon for the erection of an esplanada ascordiog to 2 o'rtaf plan.
within tavee vears Tpoen the o dtee thereal,

Albvandintore denuv d tarxad fands o plantf, with €
ali the wornd,

L1l the «tat 16 Ve cap 210 enacted, that unless th: enners and lerseus
should. within twelie months, ercet the explanade, the corpriration of the mty of
Turcnta ahioutd do it and tnps a cpacial rate t defriy the wxpenee thersnf:
and by stat. 20 Vic cap. S further puwers were zranted to the corporation with
r-'qx-f:(l 10 the crection of the erplanads, among others towater upon the water-
lots, &c.

Under the abwve mant'onsd statutec thee corparation. by their acente. entered
wpon the premiacs 1o question. and by filling up the spee betwecn the water's
e and the ayplannde provented the workmz of 1he plaiahils willl, which was
the duanng . eciaplidned of in thivant.  Hadd thit the act of tho corporating
belag done under supeiior autharity (the tegixiaturn) althougzh the statuts did
nat oxint at the tiwre of tho wxecution of the lease. Set as the breack of covenant
did not arwse from the pegicet, fraud or procuroment of the lessor, but from tt ¢
nonfuifilment by the lessce of his owa coveaants, the defendants were entitled
to succeed.

The declaration set out a lease of certain premises in the city of
Toronto, being @ water ‘ot, made by one Margarct Phocbe Baldwin
to onc John Mulholland. Tho plaintiff shewed the term (of 42
years from 1st November, 1844) to be vested in himself by assign-
ments, and stated that all the estate and interests of the lessor
became legally vested in the Hon. Robert Baldwin, that ho dicd,
and that the defendants aro his exccutors, and set out 8 covenant
in the lease for quiet cnjoyment by the lessce, his executors and
nssigns, without the lawful let, suit, hindrance, denial, ouster,
ciction, cjection or interruption of the lessor, her heirs or assigns,

favenants a aunet

1 do not perceive that the statuto | in Bobert Baldwin, and in his lifeume, and during the term, the

corporation of the city of Toronto bad the lawful right and title
(oot derived under Mulholland, &c) to enter and to grant to
others the right of entry upon the demised premises, and to retain
possession and to disturb plaintiff in the enjoyment thereof; and
afterwards and while plaintiff was possessed, tho Grand Truuk
Railway Company, aud other persons, having lawful right from
and under the corporation of the city of Turonto, (vot derived
under Mulholland, &c ) and having tall, just and pertect right
to cnter into the possession of the demised premises, by sud
with the consent and approbation of Robert Baldwin, in his lifo
time, Jdid enter and did rightfully put out the plaintiff from pos-
session, and disturb and interrapt bim in the enjoyment of tho
demised premises, and being in such possession the Grand Trunk
Railway Cempany and other persons claiming title, and acting
under the city corporation, and with the consent of the said
Robert Bildwin, did fill up with carth the water-lot from the
water’s ¢dge southwards to the northern limit of an csplavade, of
100 feet wide, built along the bay at the southern hmit of the
water-lot, and thercby, &c, stating the injury inflicted upon the
plaintiff, and the damage.

Demurrer,—1. Beeause it is not shewn that the corporation of
the city of Torouto claimed the alleged right, through Margaret
Thoebe Baldwin, her heirs or assigns, or by her or their acts, con-
sent, &¢ 2. That it is not shewn that such alleged right accrued
before the making of tbe covenant. 3. That itis not shewn by
what right the corporation, or the railway, or the other persous
claiining under the corporation, entered.

Pleas — 1. That the eantry, cviction, &e¢., in the breaches
charged, were not occasioned by reason of any matter or thing
contained in the covenant. 3. That Mutholland, in the said inden-
ture of lease, covenanted, that he, his executors, administrators
or assigns, should witbin the time, and in the manner appointed
by provincial, municipal or other competent authority, at their
own cost, crect. build, &c, all such buildings, matters or things
on the demiscd premises, or in the immediate neighbourhood
thercof, according to the provisions contained in certain letters
patent from the crown, dated 2ist Febraary, 1840, granting,
rmongst other things, certain lands adjoining 1o the demised pre-
mises, to the city of Torouto, upon certuin trusts, were or might
be neeessary to he erected oo behalf of the said Margaret Phoebe
Baldwin, her heirs or assigns, as proprictors of the demiscd pre-
mises, so as to entitle her or them to a conveyance of the said ad-
jniuing lands from the corporation of Toronta, accarding to the
pmovisons of the letters patent.  That by the letters patent, and
hy force of the statute 16 Vie. ¢ap. 219, 1t became necessary, on
behalf of the said R biert Balilw:a, as proprictor of the demised
premises, and in respect of the same, to entitie him to a convey-
ance of the adjoining picces of land, a3 in the covenant mentioned,
to build in front of aul upon the demised premises, an csplanade.
within twelve months froin tho Ist of January, 1853, and plaintiff
did not build the same at any time, wherefore, and by authority
of the said statute, aod also by authority of the statute 20 Vic.
cap. 80, the corperation of Toronto and the Grand Trunk Railway
Company, and the said other persons for tho purposes in the said
acts authorized, entered upon the premises, and did the several
acts in the said breach charged.

2nd Replication to 3rd plea, that, according to the provisions of
the said letters patent, it wes not ncceseary in order to entitlo the
said Margarot Phecbe Baldwin, o> the said Robert Baldwin, un
her assignee and proprictor of the demised premises, to crect,
build, &c., any buildings, works, matters or things, either on the
demised premises or in the immediate neighborhood thereof, but
that by the letters patent the said adjoining lands, with other
lands, were granted to the corporation of Toronte, in trust, to con-
vey the same to the owners of the demised premises, subject to o
charge thercon binding the lands; that the proprictors of the
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demised premises and adjoiving lands wonld build the esplanade
across the Jands referred to in the third plea; that according to
the letters patent, the building the esplanade was not a condition
precedent to the conveyance by the corporation of the adjuining
lands, but it was the duty of the corporation at once to convey the
samo without any ercctions, &c., being first made.

_3rd Replication to 3rd plea, that according to the provi-
sions of the sail letters patent, and of the stat. 16 Vic. cap.
219, it becamo necessary on bebalf of tho said Robert Baldwin,
as assigneo of tho said Margaret Phabe Baldwin, as pro-
prietor of the demised premises, and in respect of the same,
80 as to cntitle him to a conveyance of the adjoining piece
of land, that an esplanade of only 100 fect in width should
be built in front of and across a small portion of the south
end of the demised premises, and across land covered with water
to the south thercof, and that no other erection, &c., was neces-
sary according to the conditions of the said lctters patent; that
the building the csplanade according to the letters patent would
not and did not disturb, &c., plaintiff in the quict possession of
that portion of the demised premises in the declaration specified,
and that it was not necessary in the construction of such esplanade
to do the several acts in the breach charged, but that the breaches
of covenant complained of were ou account of the rightful disturb-
ance, against plaintiff’s consent, by the tirand Trunk Railway
Company and others, lawfully claiming and having title by and
under the corporation of "Toronts, of tho plaiutifi’s quiet enjoy-
ment of that portion of the demised premises extending from the
northern side of the esplanade up to the water's edge, and not
including the cgplanade, and were other and different breaches
and wrongs than those justified in the third plea.

Demarrer to first plea, because it neither denies, nor confesses
and avoids the specific breaches charged. That the declaration
does not allege that the breaches were gccasioned by any thing in
the covenant of Margaret Phabe Baldwin, but that they were in
contravention of that covenant. That the plea ndmits the facts
stated in the bresch, and only traverses the legal effect of them,
and that tho facts admitted were matters and things contrary to
the covenant of Margaret Phocbe Baldwin.

Demurrer to the third plea.—Ples po answer, for the breach

complained of is not tho construction of the esplanade, but the
entry by the Grand Trunk Railway Company and otbers, having
lawful title under the corporation of Torouto (not derived under
Maulholland, &c.,) agon the demised premises, and filhng up 2 part
other than thet covered by the esplanade, with earth, sva disturb-
ing plaintiff in the enjoyment thercof; that it is not shewn that in
the construction of the esplauade it was necessary to do the asts
complained of, and it appears that the esplanade was crected
before the disturbance ¢ smplained of in the decluration ; that the
covenant declared on, and tho covenant of Mulholland, pleaded,
are independent covenants; that the justification attempted to be
set up does not apply or refer to the breaches alleged.
. Rejoinder.—Demurrer to 2nd replication to third plea, beeause
it does not answer the plea; because the plea justfies not only
under the covennnt, but also under the statutes, in the plea
mentioned.

Demurrer to Srd replication to Sid plea, that the replication
only answers so much of the 3rd plea as justifics under the cove-
nant of the lessee, nud the stat 14 Vic., but leaves unanswered
the justificaticn under the stat. 20 ic, ti,at the replication admits
the justification as to that part of the premises included in the
esplanade, to which part only the replication applicy.

Joinder in demurrer.

IHarrison for plaintiff.—The covenant is in the most general
terms agninst the acts of every person lawfully claiming any right
or interest io the premiscs.

It is uanecessary that the right of the corporation of Toronto to
enter should bo shewn, (Foster v. Pierson 4 T. R. 617, Iodgsen ~.
I:.‘. {. Company, 8 T. R. 2iR); nor nced it be shewn that such
right existed when the lessor entered into the covenant. (Buckley
v. Willums, 3 Jur. 825; Skwnner v. Kithys, 1 Show. 705 Wotlon
. Iele, 2 Saund. 181, note 10; Jordan . Tiwczlls, Cases Temp
Hardw. 1725 Brooks v. Humphreys. 5 Bing. N. C. 55.) The dee-
Jaration shows that the Grand Trunk Railway, and other persons,

enterced by authority of the corporation of Toronto, and their titlo
iy sufficiently shewn.

The first plea contains no answer to the declaration; it only
alleges that the eviction, &c, were not occasioned or suffered by
reason of any thing in the covenant of Margaret Phaebe Baldwin
contained. Graated that it it so, yet the covenant which is for
quict enjoyment, against the acte of all persons, is broken by what
i3 charged, and so the plea is no answer,

| A3 10 the 3rd plea, in Zyman v. Snarr, 9 U.C C.P. 101, the court

held that this plaintiff, who wag lessee of Lyman, was bound to
pay rent according to his covenant, although he pleaded that the
lcity of Toronto had, under the 20 Vic. cap. 8, filled up the
water lot leased with earth. (Shaw v. Steaton, 2 H. & N. 858 ;
Fyschell v. Scott, 15 C. B. 69 ) See Hale <. Ruwson, 4 C. B, N.8.
85; Schizzi v. Derry, 4 E. & B. 873, which shew only that
when o man cngages to do a particular act, uunless prevented
by specificd exceptions, the temporary existence of the preven-
tion does not discharge him from his engagement. Then the
power to build the esplanade does not include the filling in
the rest of the land; aad the two statutes, or the later oue, 20
Vic. cap. 80, sce. 5, makes the filling in a cbarge on the lands,
not on the occupants.

A. Wilson,  C, contra, contended that as the plaintiff, in the
third replication to the third plen, restricted his claim to the filling
up the lot between the northern boundary and the esplanade, such
restriction was in effect a discontinuance. He argued that it was
not cnough to aver that tho corporation of the city had lawful
title, not derived from the plaintff, w e., a lawful title shewn to
have been created before tho lease to the plaintdf; but it is not
averred the title was derived from defendant. (2 Saund 180, 0. 10)

Plaintiff, as assignee of Mulholland, was bound to erect the
esplanade within a year aiter the passing of 16 Vic. Owing to
his not fulfilling this covenant, in the lease of which he was
assignee, the provisions of 20 Vic. becamo applicable, and afford
a justification to the corporation to do or authorize to be done the
acts complained of. The plaintuf asserts that certain things wero
not necessary under the letters patent, but bow can the court
judge of them when they are not set out? The first ples, perhaps,
cannot be entertained, but the third 18 good. The principal point
'is, whether under a general covenant for quiet enjoyment like the
, present, there being nothing in existence theo inconsistent with

the conveyanco to the covenantee, a matter subsequently originat-
fing. which causes disturbance to plaintff, gives him a right of
"action against the covenantor. (Red v. lvskins, 1 E & B. 979,
VaLtedle v. DeWolf, 4 B. & B. 814; Rawle on Covts. 187, 188;
! Dudicy v. Folliotr, 3 T. R. 581 )
C. Patterson on tho same side.
Drarer, C. J.——The principal question is, whether the third
; plen suswers the breach of covenant charged in the declaration.
Considering the two statutes relicd upen by that plez, and so
l much of the letters patent as the plea aund those statutes set forth,
| it appears to me the corporation of Toronto had lawful right to
, eater un the demised premises, and to authorize others to enter
Inud do the acts charged as constituting the breach of covenant,
! and the plainuff himself a.serts, anl the defendants do not deny,
i that such lawful right existed.  The right to enter and wake the
« esplanade, and the right to cuter upou and fll up the water-lot,
! rest upon distinct grounds, the one precedes, the other is created
after the execution of the lease set forth in the declaration, and
the alleged breach of covenant is declared in the replication to the
third plea, to consist in the exercise of this later right.

And it could not well be otherwise when we observe that accord-
ing to the letters patent as set out in the preamble to the 16 Vie.
fcap 219, tho crection of the esplapade in front of the water-lot,
would entitle the owner thereof to a conveyance of an extension of
the water-lot, as described in o map aonexed to the Jetters patent,
and also to n conveynnce of other land specified.  Margaret Phecbo
Baldwin, as such owner, leased to Mulholland under whom the
. plaintiff derives his title, and Mulholland covenauted to build the
| esplanade ; but according to theictters patent the esplanade shoutd
| have heen erected within three years from Febraary, 1840. But
no csplanade was even begun in 1853, when the statute 16 Vie.
coacted, that uoless the owners or lessces of the different water-
lots should, within tweive months, crect that portion of the espla-
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nade fronting upon or crossing their respe~tive premises, the
corporation of Toronto should do it, and that corporation was em-
powered to impose a special rate to defray the cxpense of such
ercction by that body.

In 1857, the act 20 Vic. cap. 80, was passed, which recites that
under the former act the corporation of Toronto had contracted
with the Grand Trunk Railway Company to build an esplanade in
front of the city, and that it had become necessary lo grant further
and other powers to the corporation to cnable them to complete the
csplanade according to the contract, and certain other work coxz-
nected therowith; and in addition to authorizing the coustruction
of the esplanade, and the entry upen all Iands and water-lots and
the crossing all wharves, docks. piers and premises lying within
the limits of the esplanade, this act further empowered the corpo-
ration to contract for filling the whole space between the northern
limit of the esplanade and tho shore of the bay of Toronto, and
for that purposc to coter into and upon all water-lots, &¢. The
expease of filling up, &c., was to be repaid to the corporation by
the owners or other perions having estates in the land on which
the grading, levelling and filling in shall be done.

The alleged breach of covenant, therefore, appears te consist in
this—that the legislature, after the lease to Malholland, who had
not evected the esplanade in front of the demised premises accord-
ing to bis covenant, conferred powers on the corporation of
Toronto to interfere with the private rights both of lessor and
lessece, and their respective assignees; that the corporation exer-
cised this right, and thercby disturbed the plaintiff in the quiet
enjoyment of the water-lot. That the act of the corporation was
lIawful, being done under an autkority paramount to the lessor,
though exercised after the making the lease; and that this is
analogous to an entry by #ule paramonnt, and therefore the
defendants as exccutors of Robert Baldwin, in whose lifetime and
possession of the reversion these acts were done, are liable to the
plaintiff.

The declaration expressly negatives that the corporation of
Toronto derived their title by, through or under the lessez or any
subsequent assigner, and is not, therefore, open to the objection
that it was matter of doubt whether the corporation did not derive
their title in that manner. (See Noble v. King, 1 H. Bl 85;
Brookes v. llumphreys, 5 Bing. N. C. §7.) DBaut the plea discloses
what the title of tho corporation was—shews that it is derived
‘rom the exercise of a superior authority, not from a prior or
paramount titlc, and that it accrued after the lease to Mulholland
was executed. It asserts in fact that the disturbance of plaintiff©s
poseession was under the authority of the two statutes, and espe-
cially of the latter, and thus confesses the disturbance, but seeks
to avoid the breach of covenant churged. And if the law be, as I
understand it, from the case of Wotton v. Hele, 2 W n. Saund, 177,
and the authorities referred to in note 10 to that case, thatin
order to constitute a breach of this covenaat the lawful title under
which the act complained of was done must have existed before or
at the time of the lease, tho plea is a good answer, admiting that
the declaration is sufficient.

Looking at all these pleadings, it appears clearly to me that the
lawful right exercised by the corporation of Tovonto, and those
who acted under them, did not exist when the covenant declared
upon was entered into; aund so far s the statute 16 Vie. is con-
cerned, the exercise of the powers granted to the corporation was
contingent on the fulfilment or non-fulfilment by Mulholland of
his own covenant set out in the third ples. Both statates proceed
from the supreme authority, the legislatare ; and I do not see how
it can be said from auything that appears on the pleadiogs, that
the exercise of that authority was brought about by or through
the acts, measures, consent, default, neglect or procurement of
the Jessor or of Robert Baldwin. If what the plaintiff contends
for. be correct, then it would appear to follow that wherever the
legislature have granted o charter to a railway company, with the
usual powers to enter and take lands, the exercise of these powers
will cause a breach of covenant on the part of lessors or former
owners of such lands, who, prior to the granting of the charter,
have leased or conveyed with o general covenant for quict enjoy-
ment. Sach n covenant, however, is intended as an indemnity
against the acts of particular persons: that is, of those having
lawful titlo before the covenant was entered into. It it not a

covenant to do some specific nct or acts.  And if it be conceded,
ns the language used by Sir N. Tindul, in Ecans v. f{utton, 4 M.
& Gr. 908, tends strongly to shew that a coutract may bo dis-
solved by superior authority, so that the coutractor is relieved
from performance, I do not sco why the nct of the Legislature in
this casc may not equally relieve the covenantor from tndemmfying
his 'essee.  If after tho letters patent and the lease to the plalnuft
an act had been passed prohibiting the ercction of the esplanade,
there is, 1 apprehend, no doubt that the plaintiff would have been
relieved from bis covenant to crect it; and it appears to me tho
defendants should be cqually relieved from indemuifying against
acts lawful, because done under powers given by the legislature,
and which acts, if not so legalized, would not have constituted a
breach of the lessor’s covenant for quict enjoyment.

1 think the defendants are entitled to judgment on this record.

Per cur.—Judgment for defendants.

Tug DBisnor or Toroxto v. CANTWELL.
Ejectment--Nolice of tnlentvm to proceed—Necestary when four tzrme have passed
without any steps haring been taken.

Held, th:at one month's notfce of intention to proceed i necessary o ejoctment as
in othuincxious, when fuur terins have passed withuut any proceedings husiug

beeo taken.

M. C. Cameron, in Easter term, obtained a rule nis: to set aside
the notice or trial, trial and verdict in this ause for irregularity,
with costs, issue having been joined more than four terms, and no
term’s notice of intention to proceed having been given, or fur a
new trial on the merits.

The affidavits stated that the writ in this cjectment suit was
served on the defendant in the latter end of February or beginning
of March, 1859, and an appearance was entered on the l4th of
Mareh, 1859; that nonotice or procecding of any kind was served
or taken in the cause from the last date until the 9th March, 1861,
when potice of trial was served for the then next ensuing assizes
at Guelph. That on the 25th of March, 1861, notice was served
ou the agent of the plaintiff’s attorney, that if the trial was pro-
ceeded with, application would be made to set aside the procecd-
ings for want of a term’s notice, and that no such notice had been
given ; that the plaintiff proceeded to trial and obtained a verdict ;
that the defendant’s sttorney caused the defendant to be written
to, informing him of the service of notice of trial, directly after
such notice was served. Tho defendant swore e never received
this letter ; that ho only became awaroe the cause was entered for
trial by being casually in Guelph on the first day of the assize:
that he was not prepared to defend, and that no defence was
offered, and that he had a good defence on the merits as he verily
belicved, stating that he and his father, under whom he claimed,
had been about 27 ,ears in poszession, occupying, clearing and
improving,

In Trinity Term, N. Ningsmill shewed cause on affidavits, that
the notice not to proceed was not served until after the opening of
the assizes at Guelph ; that the verdict would have been taken on
the first day if the defendant had not espressed a desire to
have it put off tilt the arrival of his counsel ; and on the following
day the verdict wag taken, the defendant’s counsel being in court,
but not appearing. On the question cf merits an affidavit was
filed setting out a letter dated in 1846, frera defendant, according
to which he desired to purchage the land from the Church Society
of the Diocese of Toronto, for whom the plaintiff holds this land
as trustee.  (Magarty, J., referred to Scrope v. Paddison, 4 L. T.
N. 8. 254.) 4tk May 1861.

M. C. Cameron contended that Serope v. Paddison did not apply.
The objection here is, that a term’s notice hus not been given.
The English rule No. 176 of Hilary Term, 1863, has not been
adopted by our courts, and consequently the old practice remains.
He referred to Tyre v. Wilkes, U. C. 2 Prac. Rep. 325.

Drarer, €. J.—The ease of Doc on the demise of Vernon v. Roe,
7 A. & E 14, establishes that the practice of requiring a term’s
notice of intention to proceed, when there had been no procecding
for & year, applics to ejectment as well as to any other kind of
action, and the case is the more remarkable since the tensnt had
not even appeared, and the parties to the record as it stood were
fictitious. The plaintiff John' Doe being oue and the defendant
Richanrd Roe, the other.  &till on the tenants application a judg-
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ment ggainst the casual cjector was sot aside for want of a teem’s [ to bo levied by the Cwrpuration fur the year 1861, ner that such

notice. 1 contess I bave not been able to understand why the rule
should not apply te activns of ejectment ns well us to any other
actions, The reason of tho rule requinug a tenn’s notice, viz,, to
prevent any surprise on the defendant atter the plainnfl has laid
by four terms or @ year without procesdiug, is as applicable to
cjectinents a8 to other cascs.

I do not understand the statzment o counsel in Serope v, Paddr-
son, that in cjectments usder the old ,.ractice, the plaintiff was
aut of court if there was no step taken for two years. I do not
find the practice se faid down tn auy authority or book of practice
}lmt 1 have been alle to consult, rod I have never met with any
tostance of such a practice obtaining. With regard to the differ-
euce in the proceeding stnee the Common Law Procedure Act, it 3s
true there is now no declaration, nor yet any plea, but after
sppearance the writ and appearance are in offect substituted for
decturation and ples, an issue is mado up upon the writ and
uppearance, and the sintute defines what question the jury is to
try. A spesial verdict may be given, & bill of exceptions tendered,
aud judgnicat may be catered on the verdict, and costs taxed for
or against either purty. In that ease Follock, C. B., merely
decided that a commission to examine witnesses mught go, although
awonth’s notico of intention to proceed had not been given, sud this
may have been on the ground that the granting a commission is
not a step in the cause towards the attasumg judgment, it isa
collsteral proceeding like sssming n subpeena; or, which I inchino
to view as the best reason for the decision, that the ohjection of
the defeadant’s counsel was that the plaiatff had »not deelared
within o year after the service of the summeone, and therefore he
was out of court, whick sbjection might be conclusively ruswered
by remarking that the rule could not apply to cjeciments since the
Common Law Procedure Asct, becnuse the writ itzelf was subsii-
tuted for a declarations as soan a5 the defendant put in an appear-
nance, which thnt staimte makes equivalent to a plea. In theso
snggestions, however, I am spenkiug for myself only.

1 confess I see no reason why the case of Doe Vernon v. Roe
shoutd not still govern us, and as nothing is specifically settled
upon this paint either by statute or vthier rules of court, we think
we should adbers to the old practice, which bas been hieretofore in
geeordance with that case.

Wo decide, therefore, this rale should be made absolute, gosts
of the applicatien te be costs in this cause.

L’es Cur—Rule absolute,

MeMasyer v. Tur ConrroRation of NEWMARKET.

Bylaze, gunshang wf—Curpemration, ar:l;nmgf expenure af~—Iwwrr L dispase of
URLS.

Mation to quash dudaws 65 and 69, pacced By the Corparatinn of the wiffaze of
Newmparkod. on the Sth August, Isnd the ticst after seatlig that (€ is neros-
ety VAL the Uorporation should purehase w e biea town kad) enaeds that
they jorfclose Roertmy papc-d of bad 17 the sam of 3250, sednitly, that the
Beove shisdt fasce Bis o aft £ 1 the sad s pacg’ beohs 5 Nnvengbier, 1N
The seconmd {No 68, aller rociting that e inhabtant of the sl are dosmus
6 ereetitg a town ball and the thero » il e e reepins i the handeof thy
Chrporatiud aftes paydng fur 122 sates 3nd paring the ordmary eypeneer of the
village fur the yoar, enucts 1hat $750 be apgrropriated O the env tion, and tha
thie Reorve eBotild isquw his drafty, pasatide the (e Nuvebes, 1864

At the tiute of passitgg these by Jews, 2hers bad deen 56 Uy $aw gaased to prosidy
for the otdinasy expentiture oF the year

On mutwots to quash, fLefd. that 1he Corporation hax no pawer. withont the consent
of the electors to suthorize (ho expenditiirg of toedey fur purpuses not faliing
utider the bexd of ardinaey expeoditare Sithctt havstiy the wobey fo haod o
1t 1 tha demand. and witlvgt makm g prosfatan, by txte or et wis, 1o Fadw
the Teguined 2WOIHDY 10 meed the demands whan they become due.

§ M. Jarvis obtained a rule nen to quash by-laws Nos, 68 & 69,
of the Corporation of Newmarket, on tho following grounds: Ist.
That they arc by-Isws for raising meney upon the credit of the
municipality, and for contracting dedla not payable within the
preseat muutcipal year, not required for its ordinary expenditure,
and havo not received the assent of the electors of the muaicipality.
2 Q. They do uot name a day in the ficancinl yesr, when the same
shall take cfiect.  3rd. They do not name & day when the debis
thereby creared shall Become payable. 4th. No special rate is
seteted, to be levied for payiag the debts to be created, noy the
smount to be lesied annualy. Gih. The amount of the ratable
property in tho Corporation fur the year 1851 is not nscertained,
Gths. The by-daws de not show the amonnt of the rate in the dollar

rate will net exceed the rate of five hundeedtlss in the doliar. Tth.
| They de pot contalu the recitals required by the Mancipal Corpo-
eations Act, Con. Stat. U, C. cap. 54, sec. 222, 8th. A by-law tur
a siwilay purpose was rejected by the rate-payers of the village.

By-law No. 68 wos passed on the 6th August, 1861, and is enti-
tled ** A by-law for purchasing a site for a town hall.,™ 1t recites
that it is necessary tha Corporstion should purchase a picco of
lsud, whereon (o ercct a towa bnll, and that o certain picce can
be bought frem Maoses W. Bogart for $230; sod c¢nacts that the
Corporation do purchase the sald parcel of land for $240, to be
used as o site for a town hall.  2ed. That the Reeve shall tssuc
hig draft to the gaid Moses W. Bogart for $230, so soon as hio shall
base properly conveyed nud assured the said pareel of land to the
Corporation, payable the 1st duy of November, 1861,

By-fuw No. 64 was pagsed on the sawe duy, nnd is entitled « A
by-daw for erecting a towsn hall.” It recites tha! the inhnbitants
of Newmarket ave destrons of erecting a tows ball; that the Cor-
poration are about purchasing a site for such hall; and that it
appears there will bo a Iarge surplus in the hands of tho Corpora-
tio after paying for the site and paying the ordinary cxpenses of
Uthe village for the yoar; and coacts, lst, That tho committeo
 appointed to obtain a site for a towa hall, and t¢ make the neces-

sary arrangemsents for the building of the same, do at onco proceed

to ereet 4 Iiall on the Jand to bo parchased as a sito therefor.  Ind.
! That the sum of H730 be appropriated, to be expeuded by the
cconmittee on the erection of the hall.  3rd, That the Reeve do
issue his Jraft for such sums as may bo required by the committee
zs the work on the liall progresses, so thut the amount for which
said drafts are issued shall not in the aggregate exceed 3750, not
payable before the lst November, 1861, dth, This by-law not to
take effect unless the by-law for the purchase of a site passes.

An affidavit of s resident and rate-payer of the village of
Newmarket was filed, stating that a by-law was prepared by the
Counctt of the Corporation of that village in June, 1861, for rais-
ing by loan $4,600, upon interest, payable within fourteen years,
to be applied in the purchase of a site and the erection of a town
hall and morket in the said village, a copy of which was annexed to
the affidavit; which by-law, on the 9th June, 1861, was put to the
vo'ls of the electors, and was rejected by n majority of 85 qut of
108 vaters, only 12 voting for it. That three of the Council, being
» majority, pussed by-lows Nos. 8 & €9, the other wembers
opposing them. That neither of these by-laws was submitted to
tho electors, and they were passed in defisnce of o petition signed
by a very large msjority of the cleetors. That at the time the
affidavit was sworn-—~the 201l August, 1861—the assessment rolt
t had never finally been revised, nor had any estunates of the ordi-
{pacy expeadsture of the Corporation for the current year heen
i prepared or sabmutted to the Council, aud no rate had been settied
 for the poyment of the ordiaary expenlitars, nor had any special

or ather vate been imposed for discharging the debts to be ereatet
i hy the parchude of the site pad the erection of the iwn bl That
s for 1861, the whole ratable property of the village was 314,500 or
“thereabouts, and the rate levied for thal year was be, in the dollar,
i leaving a surplus of sbout Bi49.  That the ratable property of the
. present year, a3 appears by the assessment roll, as it then stoed,
i was SIT,017 27c. A rate of Se. in the doliur would pruduce the
“sum of S350 or thereabouts, and the inceme of the sad Corpora-
"tion fram all other sources will vot exceed FT08 or thereabouts,
and the ordinary expeaditure will amount 1o about 51000, a3 the
i deponent bulieves. That the architect had shown hunr ihe plans
' nud specifications for the town hall, and haud told lim (depouncat)
that the building could not be complieted for leas than $1,400, and
that it was only intended to complete the extgrnal poction of the
work this year,

Tlarrison, B. A., showed cause. e filed nn affidavit of one of
the Municipal Councit, attacking the motives of the person whose
affidavit is nbove set forth, and stating that the place selected by
by-law No. €8, is approved by » majority of the rate-payers, who
have signed 8 ceriificate to that effect.  That ncither of the by-
jaws Nos. 68 & 63 was submitted to the rate-payers, because it
was uetther necessary nor proper, as the maaey to be expended
was intended to bo raised nnd expended within the present yeas,
and the members of the Monncil who passed the by-Jaws were
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aware that a large majority of tho rate-payeas werc in faver of the {can legally be denc), when 1ho Ist Nuvember arrves there wail be

proceedings of the Council ey regarded thuse by-luws.  That the no fuwls tu nicet the Reeve's drafts for $1ovy, and a debt will
revenues of the year will be sufficient for this purpose, after pro-, exist whick must be paid by funds to be suised dunsg the cusving
viding for wlt other expenses smudo or coutemsplated.  That the | year, though in teraes made payable m the present year,

vate ususlly levied is Ge. in the dellar, which the deponent believed i Considensng the whole tcope and apps mut iutention of the
had been Jevied every year since the nillage bas been lucorporated.  siatute sith regard to the incurmng debty by munigipalities, wo
That the other resources of revenuo will produce $1,3250 and up- | think thatl ne exprenditure for extravrdinary purposes should be

wards. That estunates of revenus and expenditure for the current
year have beep repentedly made by commitices (not stown what
they nee).  That the site of the ball cost 209, and bas been con-
veyed tu the Corporation. That the cstimate of the architect fur
the hall was $750 to $R00.  That this cxpenditure will complete
the hall, so thet the same will answer all the purpeses of a town
hall. That certain additions will probably be made at o future
day, such as a gallery and partitioning off two nute-rooms, but
they ave not incladed in the work the Council contemplates doing,

authusized by by-law, unless it Lo out of unappropriated wmoucy in
uand, or ualess the by-law provides expressly for taising the neces-
Bary moncy, ot is not to come tuto effect and be acted upon untad
some other by-law is passed making the necessary provision.
We think, therefore, this rule should be made absolute, with costs.
Per cur.—Rule sbsolute,

Prvuy v. Baryxse.

though if added the architect estimntes the whole expense at' qon, ftat U cap. 56, secs. 2 o I~figjury to plamtid on a highway—RQueslony fo

S1400. That the Counci) hasg contracted for the lmnber and thn-¢
Yer, and accepted tenders for the ercction.  That there will be
pecunisry advantage {explained bow) result to the Curporation, if |
tho hall is up and closed this autuma, That the drsfts are not
made payable until the 1st December, and that the rates are not
usually coliected nuntil October and November. That the principal
part of the lumber and timber has been delivered, and the carpen-
ters” work is in o forward state. Attacks the petition stated iu the
other affidavit to have been signed by n mojurity, because signa-
tures, as the deponent Lelieves, were obtaiued by misrepresenta-
tion and fraud, and wmany of the miguers hace since signed o certi-
ficate approving what the Council have done.

J. U Cameron, . C., supported the rule,
Muniopal MHanuolf, p. 108, note «.

citing Harreson's

Drares, C.J.—It would be better if the atfidavits Wwere confined | AUCPUVA 3o Subtaittod,
to the statement of such matters of fact as have o bearing upon the;
A good denl i

questionsg which the coart are called vpon to decide.

!

be sulimalied ta jury.

It i3 Uy s 2, Con Slat. U € cap. 55, provuled tuat “in casse any peeson traveiffng
upon any Ligbway,in charge of 2 sehiclo or 0o horsetaek, bo overtaken by any
y_Biels or horseman truvedifng at greater sgced, (o peswin 50 overtukua shall
uiutly tnrn out 1o the right. and attes the &ild vedidele ar horsstusn s pass,”

Tt i3 by ree. 3 0F the aune flztute provided that Yo case of ono yelurds buing met

or vrertaken by anothiery i b3 reasca of the extreme wenght of the lond va

other of the vebicied su meetiug, ot ui the vebicls s overtahen, the driver finds

31 fmpracticabls 1o tutn out as aloreratd, tis enult fmedutely stup,” Ke

faintall v dnviag a sielgh aud Lurses, and. a & point witers 3t was Smpractisable

‘o turn out, was overtaken by defendaat's sleigh and hogses; nnd defendoant, in
Hemptang to pass planidif, drov e b into n disuy, wheroly his leg was brofen,
> amntid did not stup when overtabent by defendane,

The jury found A verdict e platatetl, foc £60.

Held, that the opluten of the Jury should keve been taken as towhether the mjury
10 plantif was mused by Lhe improper cupduct of defendant, ur wax contnbuted
10 by the act of the plammatl in not turning out or atoppiny; bid horses; and {t
Dot appeacing frow the uates of the judge who tried ths @iuse, that o such

4 new trial was grnad—custs to abnde the event.

(M. T, 1861.)
The declaration contained two counts,  First, That plainiff and

I

!
|

of what is gbove stated, and much more which is ot stated, might , defendant were ench driving their horses and sleighs along the
have been omitted withowt injury to the real merits, siewing the (same highway, the defendaut driviag bekind plaintidf at s part of
nature of the application, and the duty of the court in respect tait. the highway where St was imposmble for one simg}x safely or
We are oi" op)n;on that the rule must be made absolute to quash | without a collision te pass the other, or to ttmx out of the read te
both by-laws. Each of them authorizes the expenditure of & cop- . allow the other 1o pass, ns plaistfl well knew; yet defendant,
siderable sum, for n purpose ciearly not falling uader the head of | tntending to hurt plaintifl, viclenily aud untawfully, snd without
vridinary expesditure, without having woney in hangd to meet the | notifying his intention to plaintiff, who was carefully driviag his
f:lggng:tkth, according to the by-laws, it will be due and ought i}!eigh ix; i‘;‘out‘o'f ?’e‘;‘en;l::;n, ey(}ica\:ox;cdr tlo n‘a_sshthe :slei{;‘h haml
. 1ovses of the plnintiff at the suid point of *he Yighway, and there
It appears that the subject matter of each of these by-laws had I 50 viotently, \tIr)mki?f\d!y and improgcrly ¢ mduc.cgd hin{sclf that in
been alreay discussed, nud to effect the desired object it had beer so droing past the plaintiff the sleigh and borses of defendant
thought udvisadble to anthorize the creation of a debt not to fal} | were diiven with great viglence against the plaintiff and his sletgh
due within the financial year. This rendered an sppeal to the "and borses; and piaiatiff, having no notice of detendaut’s intentinn
clectors necessary, sand they decided by a lavge wajurity against , 50 to do, and being ungble to aveid the said collision, was thereby
t!;)g Pm};"”‘a.ghe prese:l)t hyii-uvs are i.?mi“dcd to nttain the same | thr§wn and bruiscdi :xm:i ofnc ‘;)f his tegzs braken.
object by a different mode, and to avold the necessity of a refer- : econd, That the defendant so violently, negligently and
cnce ta the etectors by making the debt payable wi(}gn the finan- | unskilfully drove and managed o sleigh and )horsc% ogn n }vmb]ic
cia year, It is urged on behalf of the municipality that they have ' highway, that the same were foreed aad driven with great viotence
tutherto been in the habit of imposing a rate of 9¢. in the dollar ngainst the plaintiff, and agaiust his sleigh and horses, which fie
(the highest rate they have power to impose) for their ordinury was then driving on the higaway, whereby the sleigh and horsey
cspewhture, and that the produce of that rate, if again imposed | of the plaintff were much broken aud dawaged s and thereby the

for 1361, added to some other revenues, wilt leave a suthcient sur-
plus 10 meet these new debts when they become payable,

This, however, seems open 10 Yery scrious objection.  Thero is
ne existiog surplus shown. 1f there were, rud this espenditure
was directed by these by-laws to bo made ot of it, there would be
no difficulty, for the objests are within the authority of the Corpo-
ration ; but for all we sce, there hag been no by-law passed for
tbe ordinary expenditure, and I do not seo what right the Corpo-
ration have 10 create & surplus to be at their disposal, by raising,
under the declared purpeso of providing for ordinary expenditure,
move than is obviously or probably necessary for it. Xtis true that
the Corporation might even yet prssa by-law authorizing & special
rate to supply funds for the purposes of these two by-laws; butin
the meantime the whole debt may be incurred, for the operation of

these by-laws i ot made contingent on the impesing & sufficient |

rato to raise tho money, or upon the money being raised by other
means. Money or no poney, the expenditure is directed, and thus,
unless a rate be speciatly imposed, or under the neme of ordinary
expenditure a much Jarger sum than is negessary is raised (if that

plaintiff, who was driving dis eabd sleigh and horses along he
csaid highway, and unable to avoid the sqid coltision €a canved by
the vegligent and improper conduet of defondant, was then throws
down and bruised sud crushed between the gaid two shighy, and
one of plaintifi’s legs was thereby rokeu.

The plea was Not guilty.

The cause wes takea down to trinl nt the Jast fali assizes for tho
United Counties of York and Peet tar 1861, before the Chief Jus-
tice of this Court.

It appeared that plaintiff nud defendant, in February last, were
. both coming slong the plank read of the third conoession of the
towaghip of York. The defendant was driviag s load of hay, and
plaintiff a Jond of stone. Both were proceeding in the same
direction. Plaintiff’s tcam was so close to the side of the rond
j that he coulki not turn out. Defendant, on turning out to pass

plaintifi’s gleigh and horses, shoved them off into the diteh, ang
plaintiff's leg was broken,

For tho defendant it was conteaded that, under cap. 46, acc. 2,
of Con. Stat. of Upper Cannda, plaintiff shenld be non-suited ; that
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it was his duty to stop when be found defendant was desirous of!

passing him.

The tearned Chiel Justice refused to non-suit.

The defendant called witnesses, and they gave evidence that
when the defendant was about to pass the pluintiff’s team, they
increased their speed, and if plaintitf had stopped bis team or
turned out tho accident might have been avoided.

The jury were told that there scemed no doubt that defendant
was travelling at a greater speed than plaintiff, but were asked to

say whether the plantdf, by reason of the extreme weight of his |

load, found it iutpracticable to turn out, or whether his uot tursn-
ing out arose from the ditch being so near that ke could not turn
out; further, that under the statute it was the duty of the plaintff
to stop when defendant was coming up at the greater speed. They
were further told that if the extreme weight of the load on plain-
tifl’s vehicle made it impracticable for hun to turn out, they were
so to find; and if they found for plaintiff on the other points,
defendnnt had leave to move to enter a verdict for him. They
were further asked if defendant drove his borses so as to run
afainst plawatift s horses or himself, 80 as to do him an injury, and
the amount of the damages.

The jury found for the plaintiff, with £60 damages, and said
that plaintil could not turn out, by reason of the depth of the
suow on the track, and from the weight of his load.

In Michaclmas term last, James Boultor moved in pursuance of
tho leave to cater a verdict for defendant, or for a new trial, the
verdict being contrary to law, evidence, and the judge's charge.

During the same term, X, A. Ifarrison showed cause, and con-
tended that under the facts proven, the case was not brought
within the provisions of Con. Stat. U. C. secs. 2 & 3; nnd if it
was, plaintiff, by non-compliance with the statute, only forfeited
the penalty imposed under sec. 11; and the statuto did not inter-
fere with hisright to recover in thisaction. He further contended,
uader the evidence, that plaintiff ought to recover, as his alleged
negligence in disobeying the statute did not in any way contribute
to the accident.

Ricuaros, J.—~Secs. 2 & 3 of Con. Stat. U. C. eap. 56, provide
that *“in case of any person travelling on any highway, in charge
of any vehicle, bo overtaken by any vehicle travelling at greater
speed, the person so overtaken shall quictly turn out to the right,
and allow the said vehicle to pass; > and sec. 3, that “in case of
one vehicle being overtaken by another, if by reason of the extreme
weight of the load on the vehicle so overtaken, the driver finds it
impracticable to turn out as aforesaid, be shall immediately stop,
and, 1if necessary for the safety of the other vehicle, and if required
80 to do, he shall nssist the person in charge thereof to pass with-
out damnge.”

Now the jury have found for the plaintiff, but at the same time
bhase also tound that he did not turn out, as required by the
statute, because of the depth of the snow and the weight of bis
toad.  ‘Then, according to the statate, he ought 10 have stopped.

It does not appear, from bis lordship’s notes, that he left it to
the jury to say whether the plainuff, by bis neghgeuce, contri-
buted t the accident, or whether it was caused by the wmproper
couduct of the defendant

Cader all the circumstances of the case, we think there ought
to be a new trinl

The finding of the jury seems inconsistent aad vnsatisfactory
on the pownts submitted.

We think the opruton of the jucy, on a new trial, in addition 10
the questions submitted on the former trial, should be taken,
whether the injury to plaintiff was caused by tho improper con-
duct of the defendant, or was contributed to by the act of the
plaintiff in not turning out or stopping his horses.

Neither party seems tohave called the attention of the presiding
Judge to this point, and it is probable the new trial is rendered
necessary in conscquence. The rule for a new trial will be made
absolute; costs to abide the event.

Rule absolute; costs to abide the event. ¥

# On the second frial of tho iate York and Peel Assizes a verdict was again
rendered for 1alntilf for £60 damages.

CHAMBERS.

(Reporied by Ropt. A, Hanuison, Beq,, Darristeral-Larw,)

ANDERTON V. JOUNSTON.
Specially endorsed wril—Declaration—Judgment—Selting aside.

There plaintiff spocially endorsed bis writ for £208.62}, and afterwards declared
on the cuinmon cotirta claloitng £100 at the end ot the declarativn, and then
aigned Judgoient for £100, the Judgment was held to be irregulur aud sot asido.

' Under the pacticular circutastauces of thls cwe, leave to amend the judgment
was refused,
An athidavit discloaing a set off merely, 19 not an affidavit of merits,
1u order to get aside a judgment cotered on a specially endorsed wnit, an orélaary
atlidavit of merlts is not suflicient.
{Nov. 8, 1801.)

A writ specially codorsed for $266.623 was issued un Oth
Qctober, 1861, and served on samo day. The defendant appeared
in proper time, by his attorney.

The declaration was an the common counts for work, goods, and
money, and was served on the 28rd of October, 1861, on the defen-
dant's attorney in Toronto. It was accidentally mislaid in his
offico and not found until the 31st of Qctober, the day after the
time for pleading cxpired.

Judgment for want of a plea was signed on the 31st of October,
for £100 damages laid in the declaration, and £5 16s. 11d. costs.

The defendant was sent to immedintely for an affidavit of
merits, which was sworn to on the lst of November, in which he
stated that the plaintiff had agreed to teach him to make patent
and cnamelled leather, &c., which engagement the plaictiff had
ertirely broken; that the defendant in consideration of such

uyreement, gave him prowissory notes for £350, which plaintiff

| discounted, and which are outstandiug and unpaid, and that

| defendavt bad o just account against plaintiff. whick, with the
£50 would exceed plaintiff’s claim.

1t was objected the affidavit shewed only o set off, and that asan

| affidavit of merits it should have explained what the account was.

Warrington v. Leake, 11 Exch. 304, Wiley v. Wiley, 6 W. R. 649,

Dearer, C. J,—It must rest, I think, on the regularity of the
jadgment, whetber the plaintiff could sign judgment for £100.
Sec. 147 of our C. L. P. enacts, that where the plaintiff seeks to
| recover a debt or liquidated, demand in money, the true cause
| and amount of which is stated in the special endorsement on the
writ of summons, or in declaration, judgment by default shall be
inal.

Final judgment has been signed in this cause for £100 damages
and costs; tho declaration is on the common couats, ¢nly claim-
ing that sum at the end.

1 do not think this can be treated as the true amount, though
among the common counts the true cause is no doubt to be found.

In my opinion the judgment is irvegular, and must be set aside.
1t might bave beeu signed for $266 624.

The plaintiff now asks to amend it, reducing it to that sum,
but 1 think the defendant’s nffidavit discloses enough to meet the
applicarion, though not suflicient as an aflidavit of merits to sct
, aside the interlocutory judgmeut.

Jonxsrtoxe V. JOUNSTONE.
Pleading—Judgqnent for wanl of a plaa— Form thereaf.

Where the first connt of the decluration was on an awand, and the seeond on the
comman coustts, and defendnnt demurred to the first connt ot the declavation,
and ns to the residue pleaded **that he pever was fndobl! ag alleged,” su t
+ that the piaintiif at the minmencement of this suit, &, (pleadiop a set off))
+ which amount the defendant s willing to sctolf s2ainst the plaintiffs claim,”
tho piea of sut-off was held to apply to the socond countonly ; and the demurrer
to the firat count haslng been set aside as frivolous, plaintiff was bield entitied
o sizn {nterlocutory judgment for want of 8 ple~.

Form of interlocutory judgment fr such a case given.

(November 8th, 1561.)

This was & summons to set aside interlocatory judgment to first
count of declaration, for irregularity in this, that it was not signed
in the maoner and form required by the practice, rod was signed
while a plea was on the files 10 the first count.

The action was commenced by writ of sammons specinlly
ondorsed with a claim for the amount of an award and costs. An
| appearance was cntered on 18th September, 1861: declaration
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filed 20th Scptember,  The first count was on an award, and the
common counte were added.  The defendant demurred to the first
count; anu ‘the defendant to tho residue of the deciaration
Fleaded that he never was judebted as alleged, and that the plain-
uff at the commencement of this suit,”’ &e., (pleading a sct-off,)
+ which amount the defendant is willing to set-off against the
plaintiff’s cleim.” .

On tho 2ist October tho demurrer was set asido as frivolous.
Oa the same day the plaintifi’s attorney signed judgment for want
of a plea in the following form :—

¢ In the Court of Common Pleas.
¢ WILLIAM JOHNSTONE, Plaiutiff, }

o vg.
¢ Fraxcts Jounsrons, Defendant.

¢« Tho 20th day of September, in the year, &c., 1861, Wili..m
Johnstone, by George Robinson Vannorman, his attorney, sues
Francis Johnstone, who bas been summoned by virtue of a writ
issucd on the 9th day of September, in the year of our Lord oue
thousand eiglit hundred and sixty one. Fo1 that, &e.

¢« Interlocutory judgment signed this twenty-scoond day of
October, in the year of our Lord 1861, as to the first count of the
declaration for want of a plea to the first count.”

Notice of trial and assessment of damages was given for the
then following Guelph assizes. The plaintiff swore that the
defendant had not pleaded to the first count.

For the defendaut it was insisted that the plea of set-off stands
to the first count.

The managing clerk to the defendant’s attorney swore that the
judgment was infurmal, and not signed according to the practice
of the court, which was the very point in dispute.

On the 4th October the plaintiff filed a joinder iv dewurrer, and
took issue on the plea of the defendant to the second count in the
declaration.

Drarsg, C. J.—The judgment seems to me well signed accord-
ing to the directions given in Chitty Archb. Prac. 921 (9th Edu.),
The papers filed may be treated as tho tnepite of the declara-
tion, or of the roll containing an mapitu of the declaration.

Therefore the only objection of form to the judgment fails, and
the question which remains is, whether the plea of set-off extends
to the first connt ; as to which I think it is properly to be treated
a3 pleaded to the second count only.

It does not appear tlat there was leave to plead and demur to
the first count, and 1 conclude that there was no such leave, for
filing a frivolous demurrer would not have been advisedly per-
mitted.

Summons discbarged.

Wanyock v. PorTER.
Order— Surprise—Rescinling same.

Where the true state of facts was not 1aid before the judge who made an order for
leave to amend pleadings, and ho acted on an aflidarit not convesing the right
wmpression of the actual proceed he, on subsequent application to him on
behalf of tho party affectod by the 4 ¢ taded tus order to amend.

(9th November, 1861.)

Ou the 30th October last Draper, C. J., made an order in this
causo that the plaintiff might amend his replication served by
makiog it correspond with the replication filed, and that the issue
book might be amended by making it correspond with the replica-
tion; and that tho notice of trial aud 2ll other notices should
stend, and be deemed good and effectively served.

This order was made upon affidavits stating that the replication
served was *‘ by mistake’ not & copy of the one filed; and that
tl;}g issue book was made out iancorrectly, omitting & plea of set-
off.

On the 2nd November the defendant obtained & summons to
rescind the foregoing arder, or vary it in part so far as relates to
the notice of trial and other notices served.

In support of this application defendant filed several affidavits
from whick and from others filed by the plaintiff the facts appeared
to be that the declaration was served on the 19th October; that
the time for pleading cxpired on the 26Gth October, that the
defeudant’s attorney, with the apparent view of preventing the
plaintiff from gotting to trisl at the Berlin sssizes on the 4th

November sent o clerk to the Deputy Clerk of the Crown's office,
at Berlin, on the last day of pleading, with instructions not to filo
the pleas (never indebted, payment snd set-off) « (i}l after the
hour of threce of the clock in the nfternoon; that he had sent
copies of Ius pleas to bis agents in T'oronto to be served by them
on the agents of the plaintiff’s attorney there, but not to serve
them uatil after three o’clock in the afternosu—the 26th QOctober
being on a Saturday; that the plaintif’s attorney was waiting in
the Deputy Clerk of the Crown’s Office, and as soon as the pleas
were filed ho filed a replication, and according to the clock in the
Office of the Deputy Clerk of the Crown, both were filed Lefora
the hour of three in the afternoon; that the defendant’s attorncy
lived at Elora ; that the plaintiff’s attorney had prepared an issuo
book, containing, as defendant’s plens, never indebted and poy-
ment, ou which plaintiff took issue; that plaintiff served that jssuo
book, with notice of trial, and notice for the defendant to appeur
at the trial before three o'clock en Saturday the 26th October ;
that the issuo book served consequently did not correspond with
the pleas filed, the ples of set-off being omitted, nor with the rep-
lication filed, as there was no issue on the plea of set-off.

This was stated in the affidavit on which was made the order of
the 30tk October, in the following words, “that the replication
served on the 26th October wag not & copy of the one filed.”

In fact it appeared probable, as represented in the affidavit of
the defendant’s attorncy, sworn on the 3lst Qctsber, that the
pinintifi’s atorney took the step in this causc of serving the notico
of trial, notico of examination of defendant, issue, and issue book
before the defendant’s pleas were filed or served ; but it was cer-
tain that he made up the issue book, and served it and the notice
of trinl and other papers speculating on the chance that the
defendant would plead the pleas which he (the plamuffy set out in
the issue book.

_The reason for this course appeared to be that he had let a day
slip by in declaring, and thus incurred the almost certain risk of
being thrown over the assizes; aud the defendant baving plended
differently from what he anticipated, he applied to amend bis
jssue book, as if it was a mere clerical error in copyng.

Drarer, C. J.—According to the copy of the order of the 30tk
Qctober, now before me, as well as according to the original sum-
mons of the 20th Gctober, ou which the order was made. the
plaintiff did not ask to amend the issue book by inserting thc’plcn
of set-off, though in the affidavit of the plaintiffi’s attoraey, sworn
28th October, be refers—not very distinctly—to the v;xrizmce
between the lplem;l ﬁle(‘l an(} those set out in the jssuc book. 1 am
not certain that the plea of paywent is not omi
oféet-og'. The )attelr 1 bavg x?o doubt is, ted o well as that

onsidering that the true state of facts was nog bef g
1 mnade the orler of 30th October, and that T was :t:rl(‘:r:;co‘:;h:(::
affidavit not conveying the right impression of the actual proceed-
ings; and observing, morcover, that the leave to amend the jssue
book does not apparently extend to the pleas, but is confined to
the replication, 1 think that order should be rescinded so far as
respects the service of the notice of trial, and shall order accord-
ingly. The defendant will then be obliged to move the court
above to set aside the verdict, sud the whole matter will be
reviewed. In order to accomplish this I shall also order that
furthor proceedings be stuyed until the fitth day of next term.

Order accordingly.

Rorraw, oxg, &c., v. ApsTiN.

Bills of Costs—Lripse of tune i applying to have same referred—Refusal ¢f Order
here several bills of costs were delivered by plaintiff to defendans, t

January, 1854, and the last in January, 11{'»9, where therfa "\':ern: ?erlexx?alﬁ ?,fpiﬁ

cations {or payment, and a payment made in Jauuary, 1860, where an action

t‘:)u ofoml!ﬁ“;:?? {n srespect ?rt%xe bi{!m i;z &\u\ st, ]gcg, ;nd noapplication made

refer the s, or any o em th Nover T,

obtained to refor them to the Master was dlscharg];d. » 1801, 3 summons then

Read et al. v. Ooiton, 6 U, € L. J.; 134 opdeld.
(November 15, 1861.)

A summous was obtained on 4th November, 1861, to refer
plaintifi’s bill of cost to tha Master of Queen’s Benceh for taxation,
ptointiff to give credit for all payments, &c., master to certify
what shall be t:oupd due cn the bill, &c., and the costs of the
refercnco; plaintiff to be restrained from prosecuting bis action
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during tho reference, and on payment ¢f what might appear due,
and costs, further proceedings to be stayed, defendant to bavo
leave to dispute any retainer charged in the bills,

There were eight bills—No. 8 was delivered in January, 1854,
when defendant paid £100, leaving o halance of £35 1s. 4d. The
other bills were deiivered in January, 1869. No objection was
mado to the bills till January, 1860, when defenda .t paid £26,
saying that wns enough. Dofeodant sworo then that phintiff
claimed only £5 additional; this plaintiff however denied, but
admitted tive receipt of £25. Plaintiff asserted that as to the balance
defendant promised to make all right.

Plaintiff nad written on 4th August, 1859, requesting & settle-
ment. To this letter there was no snswer. lo wrote on Oth
July, 1861, demanding paymeant or threatening suit. The suit
was brought in August, 1861.

Tho pleas were,~—never indebted—payment—and set off.

The tollowiog cases were referred to during the argument:—
Cook v. Gillard, 1 E. & B., 26; Zhe Queen v Fustwoodl, 6 [b., 285
Read et al. v. Cotton, 6 U. C. J. L., 1143 Rolwnson v. Powell, 5
MO& W, 479,

Drarer, C. J.~—Considering the lapse of time that the last »lls
were dehivered in January, 1869, that thero were several appuca-
tions to pay; that a payment was made in January, 1860 ; that
an action was commenced in August, 1861, and no application to
refer made until this month, I think in accordance with the deci-
sion of Hagarty J., in Read et al. v. Cotton, 6 U. C. L. J., 114,
this summons must be discharged.

Summons discharged.

WonriinagroNy v. Tioxas Pepex axD Jons PEpex.

Allachment of debis—Honey accrtang duc on Mortyage~ Assignment of Mortgage
belween urder W attack and order to pay—Lifect thereof.

On 30th July, 1859, garnishee executed a mortgazo to sccure tho psvment of
£200 to the judgment debtor, by six equal apnual {nstalment, of £33 6 8d
each. About a month after the date of the mortgage, garoisheo paid 1o the
Judment debtor £50 on account of the mortgaze.  An order was obtained at
tho instance of plsintiff, before tho first instalment fell due, attaching all
debts due or ac~ruing due from the garnishee to the judgment debtor, and thus
on 20th June, 15W, was folloved by an order that the gacaishee should pay to
plaiatif £31 118 Sd. {u the following manper :—£16 13s 4d. ou J0th July, is6l,
nad £17 185, 40 on 30th July, 1862, An spplhication was afterwards mado to
et ande theso orders upon a suggestion that the mortgaze had been assigoed;
but it appeaning that the sssignent, if any. was wade after the attaching
order had been served, the application fadled.

(Nov. 16, 1§61y

On 29th June, 1860, Logic, County Court Judge, made an order,
founded upon an order of McLean, J., made in this cause, that the
garnishec should pay to plainuff £34 11s. 8d., in the following
manner : —£16 13s. 4d. on the 30th July, 1861, and £17 18s. dd.
on 30th July, 1862, and in defanit of payment cxecution was to
issuo against garnishee.

The ouly affidavit referred to in this order was one mude by
garnishee, who swore that on 30th July, 1859, ho executed a
mortgage to sccure the payment of £200 to the defendant, by six
cqual annuat instalments.  That about 2 month after the date of
the mortgage he paid him £50 on acconnt. That the balance
remained unpaid, which, as it fell due he was willing to pay to
the person lawfully entitled. If £50 were p2id wothing would bo
due until 30th July, 1861, and then only £16 13s. 4d., which was
precisely what the judge ordered.

On the 20th October, 1861. Draper, C. J., granted o summons
to shew cause why the attaching order, of McLean, J, aund
the order of the County Court Judge should not be rescinded and
the writ of exccution against the garnishee's goods set aside, on
the ground that the debt had been assigned before the same became
due from the garnishee to the defendant on the mortgage, or to
tho plaintiff by the order, and becsuse the defendant was not
served with a copy of the attaching order and summons to appear
before the County Court Judge, and becauso the order was not
served on tho garnishee until the 12th October, 1861, and there-
fore must be treated as abandoned or void, not having been drawn
up or served within proper time, according the practice, or why
the order should not be varied under the circumstances appearing.

Two aflidavits were filed, on which this sammons was granted;
they shewed that the garnishee appearcd before the County Court
Judge, filing the affidavit already stated. That neither the gar-

nishee nor hi3 attorney then knew, ns they have since learned,
that the defendant had not been served with the attaching order
and summons, and that no person appeared before the County
Court Judge on behalf of the Jdefendant.

Tho garnishee further sworo that ho had sinco been notified,
(vot stating when), and led to believe that the defendant duly
agsigned the mortgage 1 one Edward Carter, before the second
instalment became due, and that Carter had not any notice of the
garnishee summons or order that part of the second instalment
was due at the time he mada his aflidavit, and he apprehcaded
tho assignec woull take proccedings against him for it; that the
plaintiff had issucd o writ of execution against his goods, and the
sheriff had seized them.

In reply, affidavits were filed suggesting that the assignmeng
was fraudulent, and that the judgment debtor had the countrel of
the mortgago, and that the assignment had never been registered,

Draven, C. J.—Tho debt was properly attached, for all that
appears, inasmuch as the attaching order wwas taken out and served
before the first instalment became due.

Tho garnishee had no ground for disputing it, beyond the
payment of the £50 which as was conceded to him, satisfied the
first inetalment and part of the sccond.

If the debt was properly ottached it was bound in the gar-
nighee’s hands, though he wasnot bound to pay it over to the judg-
ment creditor until served with the order to pay, but be could not
pay it to any one clse, necither to the defendant, the original
mortgagee, nor to any assignee, after the attaching order.

The judgment debtor, the defendant, is, according to the
garnishee’s last affidavit, residing in Hamilton. If he never was
served with the attaching order his affidavit of that fact might
have been procured. In the absence of proof to the contrary.
1 think the presumption is, that as he or his attorney was served.
No such objection was raised aguinst the order to pay over.

Then there i3 no dircet proof that the mortgago bas been in
fact assigned, though if assigned after the attaching order was
made and served on the garnishee, the assignment would not avail.

1 see no ground to interfere with cither the attaching order or
the order to pay, least of all with the former, which, according
to Kersch v. Coates, 18 C. B. 757, must be sustained.

Summons discharged with costs.

CHANCELRY.

( Reported by ALEXANDER GRANT, E5Q., Barrister-al-Law)

ATTORNEY-GENERAL v. I1LL,

Crown patent—AMistake
Where the provincial government bad appropriated and patented as a globe, n lot
which had been proviously occupied and improved, aud upon which tho patent
fev had beon paid by tho occupler, and not returued by the goreroment, the
patent was sct aside as having issued in error and mistake, but under the
circumstances, without ovsts.

The facts are set forth in the judgment.

Mr. Mowalt, Q. C. and Mr. Blake, for relator.

Mr. G. . Boulton, for defendant.

Estex, V. C.—This is au information by the Attorney-General,
at the relation of Mr. McKellar, for the purpose of annulling a
patent, a8 issued in error and mistake, by which lot N0 .19, in the
9th concession of Vaugham, was appropriated as o glebe, parcel
of tho rectory, of which the defendant Hill is the incambent. The
other defendants are the Lord Bishop of Toronto as the ordinary,
and the Church Diocesan Society as tho patrons of the living.
The error and mistake under which it is alleged that this patent
issued, was, that the government at the time of issuing it, thought
the lot in question was vacant, whereas it had been and was then
occupied and improved. The report of the caso of Marun v.
HKennedy, decided in this court, was agreed to be admiited in
evidenco of the points there ¢ decided, ruled and set out,” and
certain evidence taken before a committeo of the House of As-
scmbly, on the petition of Martin McKinnon, the occupant of the
lot, was salso agreed to be received; to which were added some
aflidavits, filed in support of the present motion, and the answer
of tho defendants, which, this being a motion for a decres, is of
courso to be trented as an affidavit. Irom theso data it is abun-
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dantly elear that the government never would, without somo
extraordinary reason, have appropriated as a glebe a lot which
liad hieen oceupicd aud improved, much less where the patent fee
had been paid upon it, and not been returned, I such then be
tho facts here, a strong presumption of mistnko arises on the part
of the governinent in issuing this patent. Some facts are clearly
established by the evidence, namely, that ono French, in 1829,
applied to purchase lots 17, 18 & 13; also, as 1 think, that he
pmid tho patent fees on them ; thut the patent fee for lot 12 was
never returned to him: that he tiansferred his interest in this lot
to Mactin McKinnon for valuable consideration ; and that McKin-
non in 1885 had built a Louse, and cleared and brought under
cultivation sixteen acres, and was then in occupation of the lot.
That the government should have granted a lot, eo circumstanced
ns a glebe, was totally contrary to their ordinary practice, and
the question is, whether it was not done in error and mistake. If
the books were consulted, they shewed that French in 1819
applied to purchase lots 17, 18 & 19; that upon the entry of this
application was endorsed 8 memorandum in pencil, to the cffect
that it had been cancelled, as it appeared that French had apphied
only to obtain money for his iuterest as first applicant; that
opposite lots 17 and 18 was an entry that ¢ the certificates of
payment of patent fees had issued ;”” and opposite lot 19 an entry
in these words: ¢ Application made to purchase by John French.”
In 1835 an inspection and return was made of this lot. The
return was dated 9th April, 1835, and was in these words:
« Martin McKiunon, 19, 9th concession Vaughan, bas bheen 14
years in the country—owned land in Caledon—is now cutting
“taves—purchased from Jobn French—returned as a glebe.
James MeLean states that he and J. French applied together,
16th April, 1855 "

This return of course negatives tho idea of McKinnon being in
occupation of the lut. The officer never would have stated con-
cerning the occupant of the lot, merely that he was entting
staves on'#t.  There was enough, I think, in these entries to iuvite
cnquiry.” The memorandum of French's application to purchase
was left standing against lot 19, and the inspecting officer had
thought it right to mention McKinnon in connexion with this lot,
as he had purchased it from Freach, and he so stated.

The government, however, appear to bave considered that as
French's apphcation to purchaze had beea, ss appeared from the
pencil memorandum, cancelled, and attaching no importance,
under these circumstances to the memorandwn opposite lot 19, or
1o McKinnon's purchaze from French, and supposing from the
1eturn of the inspecting officer that McKionon was not in the
occunation of lot 19, but was merely cutting staves on it, and was
probably living in Caledon, concluded that the lot was vacant,
and under this impression granted it as o glebe.

In short, the government had reason to think that French had
apphed to purchase, but that his application had been cancelled,
althcagh the memorandum of it still stood against the .t that bhe
had sold to McKinnon, and that McKinnon was cutting staves;
but they were ignorant of the fact that McKinnon had occupied
and improved, aud was then living on the lot.

It is to be observed that French states that he was deprived of
17 & 18, but not 19, and the cvidence seems to countenance this,
with the exception of the memorandum of cancellation, which
appears to include the three lots; for the memorandum of the
1ssue of the certificato of payment of patent fees (which menns, I
think, payment by others than French) is confined to 17 & 18, and
tho memorandum of application to purchaso is confined to lot 19.
I am strongly inclined to think that the Government, although
considering French a speculator, left him in possession of lot 19;
and that the patent fees of 17 & 18 were returned to him, but not
of lot 19, at all events I am satisficd that French was persuaded
of his title to lot 19, and bona fide transferred his interest in it to
McKinnon, who occupied it and improved it, and in 1836, when
this patent issucd, bad done a great deal to it, and was living on
it, of which the government were ignorant, but it they hed known
it, would never have appropriated this lot as a glebe.

I thick, therefore, that this patent was issued in error and mis-
take, and must be declared void, but I give no costs.

_ Y may remark that in the cuse of Marun v, Iennedy, it was con-
sidered that if the patent fee bad been paid and the lot occupicd

and improved, the government weuld not appropriate it as o
glebe.  Mr. Baines 1n his evidence in this case goes further, and
say~, that although the patent fee had not been paid, and although
tho lot had been returned as a glebe, yet, when it had been occu-
pied and improved, it was not the practice to appropriate it for &
glebe, but to respect tho rights of the occupant, and 1 am sotisfied
that Lio is right.  No man was more competent to give tesimony.
I think the lease taken by McKinnon from Mr. Mayerhoffer in
1841 would not have prejudiced his own claim under the circum-
stances - much less cau it operate to the prejudico of the rights of
the government.

Goonuce v. WIDUIFIELD.

Mortgage-=1sury
Quaere, whethor the amount of Interest reservad by a mortgage miay not bo 80
great as to evidence st h 2 case of oppression Ay would induce this court to
refuse to futerfore on tohalf of the wmustgagee, Jesving him o bis retneties at
1aw, notwithstanding tho repeal of the usury laws,

This was a bill of forcclosuie, which had been taken pro confesso
against the defendant, settiog furth the oxecation of a mortgage
by the defendant in fuvor of the plaintiff, for securing the payment
of certain monies, with interest thereon, at the rate of 21 per cent.
per anaum ; and on the cause coming on for hearing,.

Mr. Fuzgerald for plainufi, asked the usual reference to the
master at London, to enquire as to incumbrances, and take
accounts.

Seragag, V. C.—Tho question which suggests itself to my
wmiaod, has formed the subject of conversation amongst the mem-
bers of the Court of appeal; the question being, whether a caso
50 gross mway not arise as to justify this court iu refusing to lend
its aid in carrying out tho contract between tho parties, on the
grounds of undue influence and oppression. Before any decree is
drawn up, I will take occasion to consult with by brother Esten.

On a subsequent day his honour stated that on consulting with
Vice-Chancellor ZEsten, he found that in ono case n decree was
pronounced in favour of the mortgagee, where the rato of interest
reserved was 30 per cent; under these circumstances he made the
decree as asked, observing that it may be urged that the legisin-
ture intended when they abolished the usury laws, that all tho
remedhes both at law and in equity should be open to the lender.

COUNTY COURT CASES.

In tho County Court of the United Counties of Frontenac, Lennox & Addiuglon
e fore his Honour Judgo Mackenzio.

McCarTuY v. SHAW.

Collector of Taxes avowing for distress, in levvine a municipal rate, must show on
s avonsy that & Bydaw was passed authorizing the levying and collecting of
such rute, or the avowry will bo bad.

(January Term, 1562.)

Replevin—for household furniture.

Avowry—That defendant had been dely appointed by the Coun-
cil of the Corporation of the City of Kingston, to collect certain
unpaid taxes, snd that there had been delivercd to him, (the
defendant) the roll for the purpose of collecting such unpaid taxes,
and he at the said time, when, &c, held the Collector’s Roll for
St. Lawrence Ward, of the said city, for the year of our Lord,
1854, duly made out by the clerk of the municipality of the said
city, and containing the names of the parties assessed, and the
assessed amount of the ratable, real and persoral property of
such assessed parties, for which might be assessed in the said
municipality, as ascertained after the final reversion of the assess-
ment for the said ward in 1854, containing the amounts for which
each respective party is chargeable for the taxes or ratcs, ordered
by the said Council to be levied in the taid year, under, and in
accordance with, the provisions of the assessment laws in force in
Upper Canada in 1854, calculated and get down opposite the lot of
land. The defendant averring that it was his duty to collect from
the pavties, by law liable to pay the same taxes appearing on the
the said roll; aond that on the said roll a certaan lot of land and
premises situato in the snid ward, aud now and at the said time
whon, &c., in the occupation of the piaintiff, was sct down and
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nssessed to ono Jobn Johuson, as owner, (ho being thea the
occupant of the same) as assessed at the annual value of £65, and
tho rate ordered to be levied by the said Council for the year 1854,
in respect thereof, was threoe shillings in the pound, for all purposes
or £9 163, taxes for the eaid year 1834, payable in respect of tho
said fot of land, rated nud assessed against tho said Joha Johnson
as aforesnid. The defondant averred further in his avowry that
payment of tho said sum of £9 16s. taxes was duly demanded as
required by Inw, and that the same so being due and unpaid, and
the plaintilf at the said time wben &e., being the occupant of the
said lot of land, and then having in his possession thercon the
goods in the declaration mentioned, and 14 days having clapsed
after payment was demanded, without the same baving been paid,
hie, tho defendant, in performance of his duty, justly took the
goods in the declaration mentioned, the same being then in tne
possession of the plaintiff on the said premises, as Lo Inwfully
might, as for and in the nnwme of n distress for the texes aforesaid,
80 imposed and remaining due and unpaid.

The phintif demurred to the avowry.~—and among other
exceeptions taken to it, took the exception that the avowry does
not show that o By-law was passed suthorizing the levying and
collecting of the rates and taxes mentioned in the avowry.

A. 8. Rurpatri-k for demurrer.

Aygnew, Contra.

Macreszig, Co. J.,—Tho case of Jlaacke v, Marr,8 U.C. C. P.
441 ; the 23 section of the Act, respecting the Municipal Iustitu-
tions of Upper Canada, and the 12th section of the Consolidated
Asseesment Act of Upper Canade, show very pointedly that tho
avowry is bad for not showing that o By-law was passed by the
council of the corporation of the city of Kingston, authorizing
the levying and collecting tho rate of three shillings in the pound
upon the assessed value of property in the Municipality of the
City of Kingston for the year 1854,

The Corporation of the City of Kingston ceuld not set or fix n
rate of three shillings in the pound on the assessed value of the
property within the city, cxcept under the autbority of a By-law.

It is not pretended in the avowry that such a By-law was passed
in 1854, (opmsequently the defendant has not shewa a legal cause
or excuse for seizing the property of the plaintiff.

On looking at tho case of Ilaacke v Marr, and the sections of
the Assessment and Municipal Acts to which I have alrcady
referred in connection with the 89th section of tho Assessment
Act, it will be scen that the Clerk of the Municipality cannot
lawfully make out & Collector’s Rolt until the rate of so much in
the pound or in the dollar, hall be fixed and settled by a by-law
duly passed in that bebalf.

If a collecior of taxes ¢ 1se to proceed to collect taxes by
distreses and sale of goods, without knowing whether a by-law has
been passed by the Council of the Municipality by which he is
employed, setiling & tate and authorizing his roll or not, bhe
proceeds at his own peril.

If o by-law has been passed, all well—if it chould turn out that
no hy-law had been passed, he, the Collector, would make himself
liable as a trespasser, if he proceced to sell goods by distress for
non-payment of taxes,

The Rolt is the Collectors warrant. The by-law is the authority
upon which the roll rests. The Collector should take good care
that such authority exists beforo be makes a seizurc under his
collection roll.

The distinction taken in the case of Jfaacke v. Marr, between o
justification to an action of trespass and an avewry in replevig, is
as applicable to the present as 1t was to that case.

In trespass ‘it is sufficient for the defendant to allege in his
plea, matter to excuse the trespass, but in replevin the avowant
s in the nature of a plaintiff, for he is to have a return, and
therefore the avowry, which is in the nature of a declaration,
must show a good title, in omnidus, and contain sufficient matter
to calitle him to o return.”

In the present action of replevin, the defendant in his avowry,
to make out a good title to a return of the goods, should show
that be received o Collector’s Roll from the Corporation of the
city of Kingston, for the puvpose of collecting the toXes under
consideration, und that such a collecdon roll was made out and
founded upon & by-law passed by the Council of the Corporation,

authorising the levying and collecting of tho rate in tho avowry
mentioned.

In the caso of Muce v. Rultan, decided in this court in last
October Term, 7 U. C. L. J. 298; a plea of justification to an
action of trespass agaivst a Collcctor of taxes contained, properly,
an avernment that the Clerk of the Council of the Municipality of
Loughborough made out a Collector’s Roll uander tho authority of
o by-law o1 «ho Council in that behalf prssed.

Tho present avowry is clearly insuflicient by reason of its not
showing that such a by-law was passed by the Council of tho
Corporation of Kingston, in 1854.

As the judgmeat of the Court must bo for the plaintiff ou the
demurrer to the avowry, it becomes unnccessary $0 examine tho
other points presented on the record.

Judgment for the plaintiff, on the demuirer to the avowry,
with leave to defeudant to amend in tea days,

In tho County Court of the County of Wellfagton, before his Honor Jupog
MacooNaLp,

KEBLLY v. GAFPXEY.
Gamlling debt— Division Court yurisdiction—Certificate for C. €. Costs.

Plalotiff cought to recover $60 deposited with defendant, as a stakeholder, to
awalt the rueult of the running of plafatif’s horse agninst time. A verdiet
was rendered for the plaintilf, and bis councel moved for a certificato for C. C,
costa, contending tbat tho Division Court bad no jurisdiction.

}Iddﬁ't‘g‘:;lcam was within the jurisdiction of the Division Court, snd certlficato
ro. .

The plaintiff brought an sction in the County Court to recover
$60 paid to defendant as a stakcholder, t¢ abido the result at the
running of plaintiff's horse ngairst time. The bet was between
pluintiff and one Morgan, $100 aside; $70 was put up by erch,
and o side bet with another person for $30.

The plaintiff recovered, having given defendant notice not to
pay over to the other party, and baving demanded his deposit
before the time for the running of plaintiff’s horse had elapsed.

Theo plaintiff’s counsel moved for a ~ertificate for County Court
costs, on the ground that the Division Courts have no jurisdiction
in such a case, it being contended that the plaintiff’s claim is ‘¢ o
gombling debt,” within the Division Court Act, which precludes
gambdling debts from being recovered in such courts.

Macpoxatn, Co. J.—I am clearly of opinion, this i3 not a
gambling debt.

There is nothing in the Division Court Act to shew what was
thereby intended to be included by the term ¢ gambling debt.”

The term is used as if to express something known in legal
phraseology. I cannot read the aot as if tho legislature had us. 1
the words in o more oxtended sevnse, than implied expressly by the
words themscives. I cannot cxtend them to mean any claim
connected with, or arising out of a gambling transaction. The
words must be taken to apply to some particular kind of debt
koown at common law, or by the languago of the statute as a
gambling debt. To determine what is meant wo should esk our-
selves, what debts in connection with gambling transactions might
be recovered in the Division Court, not recoverable in any court,
but for the prohibition contained in the Division Court dct?

The statute of Anne, c. 14, sec. 1, enacts that notes, &ec., or
other sccurities for money, &c., won by gambling or playing at
cards, &c., or other game, or for repaying money knowingly lent
for such gambling, betting, &c., or lost at the time of such play,
&ec., shall be void. Tho second section declares that any porson
who shall loose at ¢ sitting, the sum of £10, by playing, &o., may
within three months recover the same by action; or any other
person may sue and recover from the winner troble the value
with costs.

Now, at common law gambling was lawful, although it was an
indictable offence to keep a common gambling kouse ; nnd since the
statutes an action lies to recover a less sum than £10 fairly won
at play—(Bulling v. Frost, 1 Esp. 235, and Chitty on contraots,

. 713).

P 1 nm)ot opinion that the legislature meant only to exclude from
tho Division Courts, the recovery of such debts connccted with
gambling, o3 would (if the amounts were beyond the limits fixed
1 the statute, as the least sum to be affested by them) not bo
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recoverable at all in any court, on account of the statutes affecting
gambling debts, . L. .

1 am further of opinion that the plaintifi’s claim in this case
cannot be called * » gambling debt,” for the defendant is a mers
stakelolder ; and the plaintiff 's right to the money claimed does
not depend on the result of any raco or game; tho money in the
defendant’s hands was always the plaintiff’s from tho time of the
deposit, anid subject to the plaintiff*s own orders, as proved by
the result of the case in favor of tho plaintiff, itho law having
determined, that notwithstanding the terms of tho deposit, it
required the plaintift s own act only, by commencing the action
before the money was paid over by the defendant, to cnable the
plaintiff to recover.

I think the jurisdiction of the Division Court is clear. I havo
never had any doubts about it, and have sustained suits in tho
Division Courts for just such claims, in one case where the dis-
pute arose after tho race was run, but before the money was
paid over.

Under the circumstances T cannot grant a certificate for County
Court costs.

1 refer to Warner v. Hickman, 6 C. B., 271; Moore v. Durden,
2 Ex., 22; Martin v. Heacson, 10 Ex., 572.

Certificate refused.

"UNITED STATES LAW REPORTS.

NEW YORK COMMON PLEAS.

Hexry Rasquin v. Tue Kxiokernocrer Stage Coyrany.

A scitlement privately offocted between the parties with the design of preventing
the attorney in the cause from obtainiog his costa, will not bu recozniwd by the
Court but the Atturney, on application to the Courty will bo ativwed to go on
and collect tho costs fn the astton, that ko may theruby socura huneelf,

(July, 1861.)

The opinion of tho Court was delivered by

Dary, J.—This was a motion on the part of the defendant for
an order discontinuing the suit on the ground that it had been settled
between the plaintiff and the defendant. The action was brought
by the plaintiff, to recover for the loss of service, and the expense
he had been put to, in consequence of an injury sustained by his
son, arising from the negligence of the defendants’ servants, in
which tbe plaintiff Inid his damages at two thousand dollars. The
causo had been at issue for cleven months, during which period it
had been twice reached and was ready for trial on the part of the
plaintiff, but was put off on the defendants’ motion. A settlement
way then cffected between the President of the Stage Company
and the plaintiff, without the knowledge of the plaintiff’s attorney,
by the defendants paying to the plaintiff three hundred and fifty
dollars, and the plaintifi executing and delivering to the defend-
ants, a written instrument, by which he discharged them from
all claims growing out of the accident, declaring that it was the
express understanding that they were not to pay any more costs
and charges of any kind than were embraced in the above named
sum.  The next day after this settlement was effected, the plain-
tiff’s attoraey wrote to his client, informing bhim that the cause
would be on the day calendar for trial, on the following Monday,
and requesting him to call for subpeenas for his witnesses, to which
the plaintiff answered by letter, that us means did not allow him
to continue the suit, and directing bis attorncy to let it rest.

Though the plaintiff’s attorsey did not notify the defendants that

they bad = claim for cosis, and that they were not to settle or com-

promise with the plaintiff, Mr. Clegg, one of the attorneys, sweers,
that he was informed and believes that the defendants knew of the
right of the attorney to the costs of tho action, and that they com-
bined with the plaintiff to defraud them out of their costs; that
they knew that tho plaiotiff was totally irresponsible, and that
they made the first overtures to him, and induced him to act with-
out the knowledge of the attorney, and in fraud of their right; and
a8 this is not denied on the part of the defendants, nor on the part
of the president, by whom the scttiement was made, it must be
taken to be true.

Whero a scttlement is privately effected between the partics,
with the design of preventing tho attorney from obtaining his costs,
the Court will, notwithstanding the settlement, allow the attorney

T

to go on and collect the costs in the action, that he may thereby
gecure himeelf.  The Peuple v. Hardenburgh, 8 Johns., 209; Pinder
v. Morns, 1 Car., 165. Read v. Dupper, 6 T. R, 361; Chapman
v. How., 1 Taunt., 341.

That there was such a combination in the caso is, as 1 havo said,
not denied, ; but the defendants insist that before verdict or judg-
ment the nttorney can have no lien, except upou money paid into
Court ; that there mustbe something to which his lien will attach,
and that that does not exist until the liability of tho defendant or
of tho plaintiff is ascertained by verdict or by the entry of judg-
ment.  They claim the rule to be that if, after verdict rendered or
judgment entered, the parties settle in fraud of the attorney’s lien,
the Court will allow him to enforce the judgment to the extent of
the costs included in it, and even then only where he has given
notice to the defendant of his lien. The caso of Swain v. Senate,
5 Bos. & Pul,, 99, is expressly to the contrary.  In that case there
was & conclusive settlement before judgment, and the attorney had
given no netico o' his claim for costs; yct he wasallowed to enter
Judgment, and issue a scere fucias against the bLail. The Court
said that it was o fraudulent attempt to deprive the attorney of
his costs, and that thercfoce tho plaintiff’s attorney ought to be at
liberty to procced for his costs, and to recover nominat damages.

Wo are referred to the ease of ex parte Harte, 1 Barn. & Adolph.
462, to shew that where the action is for unliquidated damages,
the partics may scttle, even though the attoracy bas given notice
to the defendant not to compromise or settie the suit without his
consent, and in which the Court refused to aid the attorney. The
Court did notice that featuro as distinguishing it from the preced-
ing cascs, which were for tho rccovery of a liquidated arount,
but they also put their decision upon ho ground that there was
no collusion in that case. Where there is collusion, it can make
no difference whether the damages claimed are liquidated or not.
Tho power of the Court is not limited to cases where the action is
brought for a liquidated sum, but it interposes upon the general
principle that it is equitable and right to protect the attorrey
against a dishonest combination between the parties to deprive anim
of the fruits of his labor and services. The plaiutifi’s attorney
had a right to go on and <nter up judgment for the costs, and tl o
motion of the defendants for an order discontinuing the action was
properly denied.

A. R. Lawreace, Jr., of counsel for appellant.

("rgg & Semler, for respondent.

SUPREME COURT OFf PENNSYLVANIA. -
MuyxN & Barrox v. Tue Mavon, &c., oF PirTsnuna.

A city hasa right to connect its sewers and drealnago with any natural chagnel
for the tlow of water, without incurring s liability to keep that channel open to
its mouth. Nor doces it change tho right or responsibiiity 1f the Stato or the lot
owners havo made an artificial and cuvered substitute for the natural channel.

The fact that the city bas occassonally made repairs on tho sewer substituted by
other parties for the natural channel, is not evidenco tendiog to thew that the
city has adopted it as its own,

Thoe city Is not liable in such case for damage done to lot owners by the falling
10 of the sewer thus substituted for the natural clhaunel, unless the dsmage has
Leen causod by the negligencd of the elty's agints m convecting thelr own
sower with the former, or in keeping thelr own sewer in order.

Error to the District Court of Alleghany County.
The facts of the case appear sufficiently in tha judgment of the

Court.

Gilmore and Marshall, for plaintifI’s in error.
Kuhn avd Slagle, for defendant in error.

The opinion of the Court was delivered at Pittsburg, October
31st 1861,

Srroxo, J.-~In this case the District Court, on the trial, ordered
& non-suit to be entered, being of opinion that the plaintiffs had
given no such evidence us in Jaw was sufficient to maintain the
action. It was an action of trespass upon tho case to recover
damages alleged to have been sustained by the plaintiffs in conse-
quence of the breaking and falling in of a sewer, by which their
mill and manufactory had been thrown down. The fall of the
sewer was averred to have been caused by the wrongful act of the
dcfendants, or to bave happened in consequence of their negligence.
It alleged, and so the cvidenco submitted proved, that the
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broken sewer was not in any highway, or on auny land belonging "hay coustructed, it would be going very fur to hold that work
to, or in possession of the defendants, but on a lot of tho | done to guard against tho danger was evidence of obligation to do
plaintiffs. it. The present is not a case of dedication. The defendants have
It was constructed thirty years ago by the Commonwenlth ' no right of entry on the private property of the lot holders, for
of Pennsylvunia to carry the water of a small creck called « Sukes 1 tho purpose of repairs, and probably the plaintifls, themselves,
Run,” aud to prevent its flowing into the State canal, which, in | Would stoutl; duny their right, if it bccnm? necessary to take down
places occupied the bed of the stream. It was a substitato for the ; the mill in order to keep up the sewer.  Under the circumstances
run, located near where tho old run iwas, and, probably, at the | of this case the repairs mado were no evidence of o duty of the
place where it broke, in the old chaunel. Whether this was so or | city to maintain the sewer built by tho Commonwealth.
pot is however immaterial.  There was no contradiction in the; Then was thero evidenco that tho old sewer was broken in
cvidenco that it was o substitute for the run, and that the water | conseqenco of 2 wrongful conuection of the new sewer with it?
of the run passed through it. In 1849 the defendants caused l That the defendants had a right to make 8 connection, and conduct
another sewer to be constructed along Pennsylvania avenue, in the | the water fromn their sewer into it wo hase already said, and we
city of Pittsburgh, to the old sewer constructed by the Common- | discover no evidence that the mode of connection was negligent or
wealth, formed a connection with it, and thus discharged tho | unskilful. It is urged that the diamcter of the city sewer was
water of tho avenue and other streets throught it into the Monon- | three inches greater than the old, and that it bruught into it
gahely river. The junction of the two sewers is on the lots now | nu additional quantity of water. These facts it is contended

owned by tho plaintifis, and they were covered with earth in
places to the depth of fiftcen feet. In 1838 the plaintiffs became
the purchasers of the lot where the State sewer commenced, and
through which it pagsed and erected their mill directly overit. In
July, 1854, the old sewer broke under the mill, and as s conse-
queaco tho mill itself was injured. Such are the prominent facts
of the caso ns they appeared in cvidence. Other facts which are ,
congidered of consequence by the plaintiff’s in error, will be
noticed hercafter.  Now, it is clear that on such a state of facts
the action conld not not be sustained against tho dsfendants unless
they wero guilty of such negligence, in not keeping the State sewer |
in repair, or unless the conuection of their own Sewer with it was
« wrongful act and the injury was caused by that connection.
Whether they were guilty of such negligence, depends upon the
question whether it was their duty to maintain the State sewer in
a safe condition, for if it was not, their omission to do it was no
wrong to the plaintiffs. It is not casy to see, howerver, how it can
be maintainced that such was their duty. Tho sewer was not built
by them, and it was not upon any lands of which they had the
control. It was the property of the Commonwealth, or of the
Pennsylrania Railroad Company, to whom the Commonwealth
sold, and it was upon ground belonging to private owners, the !
plaintiffs and others, ground upon which the defendants bad no !
right to enter. It is argued that by connceting their own sewer
with it, the defendants adopted it as their own, and again that |
inasmuch as it was shown tbat on several occasions they bad
made some glight repairs to it, they may be considered as having
assumed the obligation to maintain it. The argument loses sight |
of the fact that the sewer is the substitute of ¢ Sukes run,” isin |
fact ¢ Sukes run” itself. Iuto that run the city had » right to !
pour its sewers and drains, without being under any obligation to !
keep it clear to its mouth, on the private property of all the ot
holders through which it flowed. This right it could not loose by
the fact that the lot owners, or some ono else hed conducted the
run through a covered passage way. Conveying the water of
ti:cir own sewer into the old State scwer was, therefore, but the :
exercise of a right bardened with no obligation. Itnomore iroposed
upon them the duty to maintain the cld sewer than their conduct- :
ing the water into the run, before the Commonwealth interfered !
with it, would have compelled them ever after to kecp the run
clear to its mouth.

tended to estab’ish a liability of the defendants for damages
resulting from the fall of the old sewer. It was proved, however,
and there was no conflict of testimony, that the old sewer would
vent more water than the ity sewer could briag into it, in conse-
quence of its greater inclination. Nor was there - spark of
evidence that it broke 10 consequence of being gorged with water.
The proof was the reverse. Nor was it proved that any injury
was or could be sustained by it in consequence of the alleged fact
that tho city sewer incrcased the flow of water. This part of the
case has not been relied on iv the argument, and it could not be.
There was no cvidence to sustain 1it. The case has been rested
upon the assumption that it was the duty of the defendants to
maintain and keep safo the sewer built by the Commoniwenlth, a
position which we have shown untenable.

The Court then was right in holding that there was no evidence
sufficient in law to maintain the action, and in directing » non-
suit. 'Ihe complaint that the constitational right of trial by jury
has heea violated, is made without due consideration. The pro-
vince of a jury bas always been to determine facts. What is the
law applicable to those facts has always been a question for the
Court. Iu ordering the non-suit, the Court conceded all the facts
which the jury could bave found, and simply declared that under
the law as applicable to them, there was no liability on the part of
the defendants.

The judgment is affirmed.

Love & Sox v. Browx, Brorners & Co.

Time given to the endorser of 3 note, or 8 comporition aceepted fromm him by tho
holder. does not dischiarge tho maker: ye: 0 the extont to which tie cndorser
ays thoe holder, the snaker of accommodation pajx. )3 dlscharged.

Error to District Court of Philadelphia Co. Opinion by

Woopwarp. J —The acceptor of a hill of cxchange and the
drawer of » negotiable note stand as priucipal <cbtors, and after
codorsement, the endorsers stand as suretics. . between them-
selves, the payec may be, after negotiation of the paper, the pris-
cipal debtor, and the maker the surety. This is always the case
as between an accommodation drawer and his payec, butin the
hands of a third party, the paper is, as to him, just that which it
imports to be on the face of it. It follows, of course, that the

Nor can the repairs of the old sewer, occasionally made by the ' time given to the endorser, or acomposition accepted from him by
defendants, be! regarded os any evidence of their coluntary as- the holder, docs not discharge the drawer, since a principal debtor
sumption of the duty of maintainiag it. It is conceded that when ! is not discharged by the indulgence shown to his surety. Yetto
there has been o dedieation of a highway to public use, n municipal | the extent to which the endorser pays to the holder, the drawer of
corporstion may becomo hound to repan by adopting it, and that | sccommodation paper is discharged, clse part of the debt would
making repairs is evidenco of adoption. The ceses cited by tho | be collected twice. These principles, sustained abundantly by the
plaintifls in crror prove this, but they prove no mere.  Iu such ! suthorities cited in the argument, catitled the plaintifis below to o
cases there is not only « right to make the repairs, but they can ! judgment for the sums of the notes sued, less whatever they had
only be accounted for on thd supposition that there cxists a | reccived from Hillborn, the cndorser.  This is statad in the affida-
linbility to make them, and they work ap estoppel in pais against | vit as twenty per cent., or thercalouts, which is too indefiaite for 8
the owner of the laud.  They are cases of dedication. But when ' good windavit of defence; but, 2s on the arguments before us,
thz repairs made have been rendered necessary to the enjoyment counsel consented to a credit of twenty per cent,, we will affirm
of a right without auy obligation to tnake them; when a channel ' the judgment for the balance, dirccting the court below to ascer-
which the corporation may use, without any duty to maintain it, tain the amount by deducting the tiwwenty per cent., as of the date
has been appropriated and exposed to obstructions, aund has ' of the payment if readily ascertainable, sud if not, then as tho
thereby become dangerous to the sewerage which tho corporation | date of the Jjudgment.



LAW JOURNAL.

53

GENERAL CORRESPONDENCE.

Municipal law—Tocn—Mayor—Recee.
To tue Evirors or Toe Law JovrxaL.

GestLEMEN.—A question bas lately arisen in this town, the
decision of which may be of practical benefit to the public,
and I therefore venture to trouble you with it,

At the meeting for the organization of the Town Council
for this year, the Mayor of the town was elected Reeve. The
question arises is the Mayor of a town cligiblo for the office
of Reeveo ?

By replying to this query, you will oblige

Yours, &c., Lex,
St. Catharines, Jan. 21, 1862.

[In our opinion, the Mayor of a town not separated from
the county in which situate, is not eligible to be elected Recve
thereof. |

We ground this opinion upon a careful perusal of secs. 66,
120, 133, 144 & 147 of the Municipal Act. '

1t is provided by see. G6, subsec. 2, that ¢ The Council of ;
every town shall consist of the Mayor, who shall be the head I
thereof, and of threc Councillors for every ward, &e.; onc of
the Councillors to be elected by the Council to be Reeve of the !
town.”

It scems to us, under this clause, that the Mayor is nota |
Councillor within the meaning of it.

Thiz opinion is strengthened by see. 144 of the Act, which
provides that “In caso of the death or abscerce of the head of
a Town Cuuncil {in other words, the Mayor), the Reeve shall i
preside,”—intending, as we think, thas the Reeve and Mayor
shall not ho one and tho same person.

Though the Mayor of & Town Council is for many purposes
a member, it appears to us that ho is not such a member as
is intended by sec. 135, read in connexion with the other sec-
tions of the Act to which wo have referred.

Wo know of no decision on the point.—Eps. L. J.|

MONTHLY REPERTORY.

CHANCERY.

V.C. W. GARDNER v. STEVENS.

Dee. 10.
Will—. Construction — Absolule interest.

Leaseholds were bequeathed to executors in trust for A. & B. |
for their use and benefit until A. is 25 years old, and in case A, &
B. should die before A. attains 25, then tho leascholds shall be
equally divided between C. D. & E., A. attained 25.

Held, that &. & B. become absolutely catitled in moictics to the
leascholds.

S.C. Xov, 22, 26,
Dower of appointment— Estinguishment of —=DPower n gross.

Settlement of morey upon trust to pay the income to 2 hasband
uatil his insolvency or death, then to wife for her life; and after
the determination of these trusts, for the children as the survivor
of them (husdand and wife) shonld appoint; and in defauit of
appoiutment after tho several disceases of them, or the sooner de-
termiuation of tho interest limited to them, upon trust for tho

Haswerr v. HasweLi.

children and issue.
the death of his wife.

110td, that although the power of appointment was given to the
survivor, yet there being a clear indication that the power was to
be cxercised while the interest of the husband or wife continued,
upon the death of the wife—the husband’s interest having pre-
viously determincd—the power was extinguished, and the fund
became divisible.

The husband having become insolvent before

V.C. 8. Re RYax's SETTUEMENT. Dee. 14,

Vesting order—Settled fund—Right to capital vested in husband.

A sum of £5G0 stood settled on the trusts of a marriage scttle.
meut The trustees were dead, thero were no children, the wifo
wag fifty cight years old, and had assigoed all her interest to her
husband, who was ono of the cestu que trusts.  On the petition of
husband and wife, the court ordered that the right to traunsfer
might vest in the husband, and that he might trapsfer to bimself.

V.C. S, Now. 6, Dec. 6.

Debtor and Creditor—Debtor's rizht to securilies on payment—
Grantor and Grantec of annuity.

Where the relation of debtor and creditor subsists (the debtor
and creditor in this case being grantor and grantee of a lifo
aonuity) and the true construction of the instruments, and the
cvidence of the renl nature of che transaction shews that a policy
of assuraace was cffected by the creditor as an indemnity, if the
debtor substantially bears the cxpenso of that security, he is

CounTENAY v. WRIGHT.

| entitled on a principle of natural equity to have it delivered up to

him whea he pays the debt, which it was directly or indirectly
cffected to secure.

L. C. Macracupax v. Tar.

Will—Construction— Vesting.

Devise to trustce for testator’s wife for life, remainder for E.
and 8 for their lives, and, if cither should die without issue, for
the survivor for life; but if cither sbould leave issue, then one
moicty for the children of E., and one moiety for the children of
S., and their respective heirs, executors, administrators, as tenants
in common, ¢ the said children to become beneficially interested
on the death of their respective parents.

Held, that tho period of vesting in the children was at the death
of the testator, and not at the death of B. or S.

Nov. 23, 26.

V.C. K. In r¢ WraNGHAN'S TRUST. Dee, 14.

Wall— Construction—Contingency—— Qrder for maintenance.

A testator gave tho dividends of certain specific stock to his
daughter for her separate use, and after her decease the principal

. to ker child or children equally on their attaining 21, with a gift

of the dividends to the husband of his danghter, in case he sur.
vived hier; but should she die without leaving any issue, then, after
the decease of her husbanil, to the testator’s son absolutely. The
testator’s daughter predeceased him, leaving one child, a daughter,
who survived her and her father, and died under 21, an erder
hasing been made for & gaardian and maistenance.  Oa the ques-
tion whether such child took a vested interest in the fand,

Ileld, that she did not, and on her death under 21, the fund
went over to the testator’s son.

L. C. JENXNER v. JENNER.
Undue influence—DParcent and child—Setting aside famly settionent.

Bill by o teoant ia tail against his father to sct aside a
ro-settlement of the family estates, by which the cstate tad bad
been converted into an estate for life—allirming tho decision of
Stuart, V. C., dismisscd with costs.

The father having gained no pecuniary advautage by the re-
settlement, which was in itself reasonable, it would not ba set
aside on the ground of parental influence, or becauso the son had
not a separate solicitor.
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L. C. Nov. 8, 9.

Will—Construction—=** Remainder of my money and effects’—Rever-
swonary Interest—Costs.

An officer while returning to England, made his will, by which
he gavo two legacies of £10, and dirccted his portmanteau, &c,
to bo sent to his father, and then as follows :—*¢ 1 beg that tho
remainder of wy money and effects be expended in purchasing a
suitable present for my godson,” naming him. The testator was
then, and at his death, entitled to reversionary interests in two
considerable sums of stock.

Ileld, that tho stock did not pass by this gift to the testator's
godson.

The appellant having failed in his appeal ordered to pay costs.

Bonrwox v. Dusnar.

M.R. NowxAN v. Ky~yasTox. Nov. 10, 12.

Will— Construction—Absolute Gift—Rervocation.

A testatrix by her will desired that all her fortune should be
divided between R. N. and A. K.

By a codicil, after stating that A. K. was dcad, ske expressed
her desire that her fortunc should be divided between R. N. and
T. K., adding these words, *‘ for the use of their children, and
when they come of age to iiavo settled upon them, share and share
alike.”

R. N. died after the testatrix, never having had any children.

Ilcld, that the abselute gift of the moicty to him was not
revoked; it was only limited to the extent that a beuneficial
interest was given to his children which afterwards failed.

V.C. Braxp v. MacCurrovgi. Nov. 8.

Gift—Inter vivos.

A. from time to tiine purchased debentures, amounting sltogether
in value to between £2000 aod £3000, and depotited them with |
B., who lived with him as his wife. As they were purchased B. !
received the stockhiolder’s receipts.  She cut off the Coupouns as |
they were wanted, and accompanied A. to receive the dividends.
By the cvidence it appeared that before purchasicg the debentures
A. had promised them to B., and had said she must keep them ;
and that subsequently he had frequentiy alluded to them as hcr‘

property. A. bequeathed £3000 to B. during her lifc and widow-
hood, and £3000 for her daughter by him. ;
Ileld, that there was a good gift inter vivos.

V.C. W. Re Tug ErRA ASSGRANCE SOCIETY. Nov. §, 15,

WiLLtax's Case. I
Tue AN HOR Asstranck Coxpany’s Cask. I

Joint Stork Company—-Amalgamation—-Ilegality— Liabilities— '
assumed by purchasing company. :

In the absence of any special power fur that purpose in their.
deeds of scttlement an amalgamation between two juint stocki
companics i3 ultra tires and invalid, and the obligations and
liabilitics arising out of such attempted nmalgamation and
assured by the dircctors of the purchasing company, cannot be
cnforced against the sharcholders of such company.

t

MR, Nov. 19,
Will—Construciion—*¢ Money,'—Reversionary interest in stock—
General words not restricted by words of enuineration.

A testator by his will gave as follows :—+¢ To my wife I hereby

bequeath the whole of my pay, balance of pay, clothing, balance .|
of clothing, moncy that may be now due or may become due to me |

GovER v. Davis.

Quisy v. RaTCLIFF.

V.C.S. Nov. 22,

Practice—_{jjidavit as to ducuments—Lvidence of title.

Defendants by their answer stated that certain documents made
out their title, and did not shew any title in the plaintiff.

Ield, that the defendant must make the common aflidarit of
documents in their possession, stating whether any and which of
them related to the plamtfl’s pedigree.

V.C. W.

ArpLiN v. CaTES. Nov. 12,

Dcbtor and creditor~—Assignment of debt—Costs.

A. being indebted to B., a letter of license was granted to him
upon condition of paying off the debt by monthly instalments. .
subsequently assigued the debt to C., who served A. with notice
of the assigument and claimed from him an assigament of tho in-
stalinents.

A. however was informed by B. that tho assignment was
disputed, and that if the instalments were not paid to him (LD.) as
before, the letter of license would be revoked.

A. thercupon declined to pay C. uatil 2 bi' ‘1ad been filed and
an injunction obtained.

Ileld, that A. was justified in withholding payment from C.
until the injunction had been obtained, and that he was eatitled to
retain his costs ot suit out of the futuro instalinents beforc pay-
ment to C.

V.C. W. . Nov. 14, 16.
Cortax v. Tue Eastery Coustizs Ramwway axp Orurns.

Yendor and purchaser—Invalid transfer—Notice—ZLorged signature.

Trust monies standing in the names of three trustees were
invested in railway debentures under the authority of the trust
deed. These debentures were subscquently trausferred to o
purchaser for value by one of the three trustees, who forged the
signatures of his co-trustees to the instrument purporting to effect
the transfer, sud absconded with the proceds.

Ileld, that the purchaser who had taken the transfer with notice
of the trust, and without inquiring into the circumstances atteud-
ing the alleged signatures, could not insist upon his purchase as
aganst the co-trustees, who were entitled to havo such forged
transfer cancelled.

L. C. Bowser v. MacCLEAN.

Demurrer—DPleading—Averment of Title—Jurisdiction—Relief in
Lquity against T'respass.

B. was seized of Y. estate, which was customary freehold of 2
certain manor, the surface being demised. The lord demised the
coal mines within the manor to M., who was also working the ceal
mines of an adjoining esiate Z. Bill by B. alleging these facts;
and also that M. had sunk o shaft on a part of the lord’s land other
than Y., and conveyed conls from Z by and underground tramroad
through Y. for the purpose of drawing such coals to the surface
by the said shaft.

Demurrer, upor: the grounds—1st of want of avernment of title
or possession ; Zod want of averment of injury; and 3rd of want
of jurisdiction in the Court.—Qrverruled.

V.C. K. DAY v. BARNARD. Pee. .

Will—Construction—+*¢ Unmerricd.”

A testatrix bequeaths personal estate to trustees in trust for
such persons as R., a single womao, should by will appoist, and
in default for such persons as should at. the time of the death of
R. be entitled to her personal estatc under the statotes of distri-
bution, as if she had dicd intestato and unmarried. R. married,

at my decease ; aleo the whole of my property and effects—that isto  had cight children, and survived ber husband, dying a lunaticand

say, my bax, clothes, bedding, &c. &¢, 1bequeath to my wife.” At never having exercised the power of appointment. Upon the

the time of his death the testator was entitled to certain reversionary ; question whether the word ¢¢ unmarried” under the circumstances,

interests in certain sums of stock. ' signified R. dyiog a femme sole, or simply not having a husband at
Ileld, that the words under the wvidelicrt did not restrict the | the time of hier death.

general words which preceded them, and that tho stock.in question | Jleld, that the latter senso was that in which the testatrix in-

passed by the will. ; tended to use tho word.



1862.] LAW JOURNAL. 55
V.C. W, Ginns v. LAWRENCE. Nov. 20.{C. C. R. Rec. v. Jaxes ToxGuE. ANov. 10.

Will—Construction—** Goods chattels and cffccts.”

A testator gave all his houschold furniture, plate, linen, china,
pictures, and other the goods, chattels, and effects which should
be in, upon, or about his dwelling house and premises.

Held, that bapk notes and gold did not pass under this bequest.

Nov, 23, 21,

clauneny

M. R. Lywoop v. WARWICK.

W-ll—-Construction—-* Issue  Mule” —Mules
Semales excluded.

Gift of stock to .\. for life, and after bis death unto and amongst
his issue male.

1leld, that the words ¢ issue Male’” meant ¢ Issue male claiming
through males” and that males claiming through females were
excluded.

throuyh

COMMON Law.

EX. Lecu v. LiLLig. Nov. 9.

Lease—Cuvenant to pay increascd rent—Dleading.

Where in a lease there was a covenant that straw, &e., should
not be carried off the farm without the consent of the plaintiff (the
lessor), unless an increased rent of £10 for every ton &c., so carried
off should be paid to the plaintiff.

Jleld, that a declaration upon this covenant, which alleged that
straw, &c. was taken off the farm, but did not allege that the in-
creased rent was not paid, was bad.

C.C. R Rea. v. GEorcE OLIvER. Nov. 10.
Common Assault— Verdict of—Indictment for inflicting grievous
bodily harm—_1rrest of Judyment.

Where a prisoner was found guilty of a common assault upon

an indictment for inflicting grievous bodily harm, and actual bodily
harm, the conviction was held good.

C.C. R. ‘or. 10.

Assault with grievous bodily karm— Common Assaull—Verdict of
‘¢ aggravated assault’—Malice.

. Upon an indictment containing counts for assaulting and mali-

ciously inflicting grievous bodily harm, and a count for a commou

assault, after evidenco of grievous injuries inflicted by the prisoner,

Rec. v. ITexry Srarrow.

the judge told the jury there was evidence to go to them of gricvous
bedily harm ; and that the question of whether the prisoner in-
tended to inflict gricevous bodily harm did not arisc. Thcjury]
found the prisoner guilty of ““an aggravated assault” without |
premeditation, under the influence of passion. |

A, it the assault was jutentiona! in the understanding of |
the 11w ; that upon the facts the jury were justified in finding the .
defundant guilty ot an assauit with guesvous bodidy harn, and
that the prisoucr was properly convicted of that oifiuce.

C.C.R. Rug. v. Hovt. Nov. 10.

False pretences— Lvidence of an oblaiming moncy not charged—
Inadnusssble—Intent.

Upon‘nn indictment for obtaining money from H. by false pre-
tences, it appeared that the defendant was cmployed to take orders
for goods, but had no authority to reecive the price; and that
cleven days after he was so employed he obtained the money from
H, by vepresenting that he was suthorized by his cmployer to
receive it fur goods delivered in pursuance of an order which the
defendant haltaken. Evidence of an obtaimng by a smmilar re-
prescatation from another person, within a fow days of the time
when the monies were obtained from H, not charged in the indict-

ment, was tendered for the prosccution to prove the intent ; and
after objection, admitted.

Held, that the cvidence objected to was inadmissible.

L'mbezzlement as servant—Secrctary of money clul—-Sueing on a note
ty durcction of w club and appropriatung proceeds—Isolated
employment lu recerve moncy,

The prisoner, being the secretary of a mouey club regulated by
rules, which, as well as the practice of the club, were stated in the
case, was directed by tho club to sue upon a joint promissory note,
the property of the club, or get better sccurity ; and the note was
handed to him by W., the Treasurer, who was not a member of
the club, and who, at the same time, desired that his name should
not be used in legal proceedings. The prisoner indorsed W's name
on the note, cmployed an attorney who issued a writ, and in con-
sequenco of the nction money was paid to the prisoner by one of
the joint makers, which he fraudulertly withheld from tne club
and appropriated.

The duties of the prisoner stated in the rules of the club, com-
prised dutics cogoate to that of receiving money for the club, but
not expressly that duty. .

Held, (Crampton, J., dubitante), thut the prisoner had received
the money as servant for the use of the club, and that he was pro-
pe«ly convicted of embezzlement.

1leld, nlso, that the employment to reccive money was sufficient,
though receiving money was not the prisoners usual employment,
and 1t was the ouly instance in which he was so cuployed.

C. . Evaxs v. Rege. . Novw. 17.

Costs—Slander.

In an action of slander in which the plaintiff gets less than 40s,
damages, the judge cannot certify to give him more costs than
damages, the 21 James 1, c. 16, 8. 6, not being repealed by the
3 & 4 Vicet., c. 24,

C.P. Par1s v. Levy. Nov. 16.

Lrbd—Comment on handbill—I’ublication tn writing of oral comment
on handbill.

If an oral criticism be made on the contents of a handbill, and
that oral criticism be published in a newspaper, in an action against
the proprietor of the uewspaper for a libel for so publishing, it is
for the jury to say whether the critic’*m was fair and rcasonable,
and not reflecting on tho plaintifi"'s private character. If the
action be for publishing ar articlo iu the newspaper reflecting
on tne tendency of the contents of the handbill, the snme question
as abeve is for the jury as to the criticism in the article.

Q. B. SsusDERS v. Erre. Nov. 9.

Will—Construction—Contingent remainder—Trustec {o preserve.

A testator devised an estate to his wife for life, and upon the
deternunation of that estate by forfeiture or otherwise to a trustee
to preserve contingent remainders, nevertheless upen trust for
hiz wite for hife, aud after her death he gave, devised, and bequeathed
the reats to s two daughters i cqual parts for life; and in case
of the death of cither without leaving issue, then to the survivor:
but if cither daughter should Jeave issue, such issue to be entitled
to the mother's share, and on the death of both daughters, then he
devised one moicty to the issue of cach daughter or the whole to
the issuc of one, if the other should die without issuc.

Held, that the legal estate was in the trustee until the death of
both daughters.

C. P S7. Loskey AND LEVY v. GREEN AND ANOTHER. Nov 7.

Amendment— Real question in controversy detween the parties—
Statutes of amendment—Costs of amendment— Common Law
Diocedure Acts.

A judge is bound to amend the pleadings so as to raiso the real
question in controversy between the partics.  Where an amend-
ment was rado in the declaration, the costs were made defendant's
costs in the cause.
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Q. B. CraMprox v. WALKER. Neve. 20.) J. Morcayx, c(;mpiler of the Tour ;E.ll..lt.' II “tlle Prince

Pleading~—Set off —.Action on indemmty aganst a Bill of Erchange.

In an action on an llldclllllll}‘ ngumst a Bill of ]4.‘0'!-’\"0"0, thc| PR . « .
'.lll 18 tho tl“o of a 01‘9 som \) me containin
i 8 v ]lﬂnd ome Olu C e

plaintiff alleged generally, as damages, that he had beeu compelled
to pay the Bill with interest, and the costs in an action brought by

of Wales.

Quebee: Printed and Pablished by IHunter,
Rose & Co.

00 pages, recently issued in Lower Canada. The author is

the holder of the Lill, and had incurred costs himself in defendipg | @ young man occupying a subordinate place in the public

the said action.

service, who, instead of wasting his time, in idleness or dissi-

Held, that each of these hoads of damage constituted a distinct | pation, has sufficient good sense to turn it to better account.

cause of action, and that the plaintff could not, by declaring in |
the abovo form, deprive the defendant of his right of pleading !

a set off to that portion of the of the damage which was liquidated ;
that a set-off therefore which was coufined to the amount of the
Bill and iuterest only was well pleaded.

EX.

Nov. 14.
GEE AND ANOTHER t. Laxcasutre & YorRgsHIrR: RatLway.

Damages, measurc of —Conlract— Musdirection~— New T'rtal—County
Ceurt appeal—Costs.

In an action against o railway company for delay in carrying
and delivering goods where there wag no special contract, the
judge dirceted the jury to find a certain sum for the wages of the
plaintiff’s servants who were kept out of employment by the non-
arrival of the goods; and also left it to the jury to name the nmount
the plaintiff's should recover by the loss of profits from the same
cause.

Ield, to be o misdirection.

In a county court appeal, the appellant begins :—

When new trial granted on ground of misdircction, no costs
allowed.

Q. B.

Mrers v, Sann. Nov. 20.

Evidence—Custom— Written Instrument.

A contract contained a clause in which it was stipulated that
3 weekly account of work done” ghould be delisered. A wecekly
account was delivered, but of a portion of tho work done only.

Ifeld, that parol evidence was admissible to shew that in the
trade to which the contract had roference the term was applicable
to work only of o peculiar kind.

Where in a particular class of dealing words bave acquired s
peculiar meaning, well cstablishad, parties contractiog with refer-
ence to that class of dealings who use those words, must be taken
to have used them jo the acquired, and rot in the ordinary and
popular meaning. Where a clause stipulated for all extra work
written directions should be given, under the haod of the architect.

IHeld, that a sketch made by the architect, and not signed by
him, was not such a direction as complied with the contract.

B. B. BaiLey v. Owey. Nov. 24,

The author does not presume to advance any claims to
originality with respect to & great portivn of the contents of

! the work, derived, as they have necessarily been, from various

home and local publications, a list of which he publishes.
The author at the same timo expresses himseif sensible that
his work is imperfect not only in itg details, but in the esclu-
sion from its pages of numerous names which ought to have
figured in, and graced the work. Ior these he pleads the
inexperience and incapacity of youth in matters with which
he has perhaps prematurely grappled, the dificulty of obtain-
ing accurate information, and the long period of time which
the work covers.

‘The author having said this much,” has nearly disarmed
criticism. Indeed it would be eruel and unfair when we
know the circumstances under which the work was written,
and the comparative inexperience of the writer, to do or say
anything which might have & tendency to crush such praise-
worthy endeavors. The work does not profess to be a com-
plete biography of every celebrity, or complete in_details as
to those whose lives do appear. It is called ¢ Sketches of
Celebrated Canadians.” In it will be found much to interest
and much to entertain. It will he found a much more pleas-
ing and instructive railway companion than the trash which
is generally dealt out by news venders on railway trains. It
will be found very opportune to wile away the leisure hour
cither on car or boat, or at the fireside. 'The reading matter
is not heavy. The mind will not be burdened by details
about which it cares nothing. No one is obliged to read all
the lives published in the volume. A selection may be made,
and by random spatches time may be pleasantly, if not pro-
fitably beguiled.

Some readers may be disappointed in not finding lives
which they may have good reason to expect. Such readers
must remember the circoms.ances under which the book was
written, instead of hastily condemningit. The book certainly
does not for the present profess to give a sketch of the life of
crery celebrity. It is wonderful that under the circumstances
mentioned by tho author, so much has been done. No doubt
in the future cditions of the work he will avail himself

Comsnon Law Procedure Act, 1852, s5. 10, 11, 222—Re-sealng of |

wrid of summons—Stalute of limitatwns.
The court will not allow a writ re-scaled too late to take a cause

ont of the provisious of the statute of Limitations by mistake of :

the attorney to be re-sealed nune pro tunc for this purpose.

B. C.

Court of Montgomeryshire).
County Court—Rule to eater verdict—Time for application
Where on the 20th of April, 1860, a cause was tried in a County
Court, ard the jury having found & verdict for £10, the judge
directed tiie Registrar to cnter a verdict for nominal damages
ouly; an application on the 4th of May, 1861, for a rule ma to
enter the verdict for the sum found by the jury, was held too Iate.

"REVIEWS.

SkETCLiES OF CELERRATED CANADIANS AND PERSONS CONNECTED
wiTit CANADA FROV THE EARLIEST pERiob IN THE HisTorv
oF THE PROVINCE DOWN To THE PRESENT TINE: by Hesgry

of such information 2s can in the weantime bLe colleeted
towards supplying acknowledged omissions.

The work is a credit to the anthor and a credit to th»
publishers, Tt reflects as much on the industry of the one as
it does on the cnterprize of the other. It is an effort that
deserves encoaragement at the havds of ail Canadians and all

-interested in Canada. We are glad to learn that so far neither
; the evpectations of the author or publishers have been dis-
Coox kT AL. v. Joxgs (In the matter of a plaint in the County .

appointed.

APPOINTMENTS TO OFFICE, &cC.

REGISTRARS.
WILLIAM GEORGE DRADER, Esquire, to bo Registrar of tho City of King-
ston —(Gazetted. 15th January, 1862)
NOTARIES PUBLIC.

RORERT SMITII, of Stratford, Esqulre, to bo a Notary Public in Upper Csnads.
—{(G1zetted, 15th January, 1862)

TO CORRESPONDENTS.

A Senseriner”—Under  Divivion Conrts”

I "wo U nlder ¢ Gunernl Carrepondenes



