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PAIENT OF CROWN wITNEsusS.

Niothing more tendsi to the healthy administration of
crixuinal justice tîxaîth tlîicaity go.iland support of
the people.

Whenever iu thecCourse Cf tinta a !aw is found to be
opposed to publie Sentiment, it eithcr hecontes a dlaid
lcuter or is exrre.,sty repeaied by the creeticsof the
people ilu Parliamnt xîsselliblcd.

So, whcen a law is by experience found te be a. fective,
an effort slxould be maide to ainend it so as to incet the
wants of the people.

Cro'tvn witncsses in Upper Canada rceive no pay for loss
of time-no compensation for nccessary support. They
arc drnggc"d from their homes to the assize town, nt the
risk of iuprisonmcent, and compellcd day rafter day nt thecir
own expense te await the pleaure of Crown oflicers and
thxe coflveeflCfce of the Court.

Titi, is fait te be a grievous w~rong- It is universally
ackunowled.gcd to be se. Gratid Jury after Grand Jury
prcscut, it as such, and yet nothiug is donc.

Tite question arises, wlîy shoiouk not soiniethint, be
docý Soine say tint the attendance ou courts of justice
to -ive evidence agapinst criminals is a duty whichi every
îman owcs to Society. But is not every mari in society as
mnucli interested in the supp)ression of crime as those who

hpeteleeye witncsses Why should tic circuiiistanice
tht liait ceidcntally tUic witncss of a crimie reiider it
nccessary for hM, ivhethcr hoe can afford it or nlot, to give
up inuch ofitis tinte and expeud rnuch of' his uxoney with-

i out n!uy compensation froux Society ? IS there ally Siielifpritieiple established, as thti,-tltat ail who arc callcd upon
to nid in the administration of the Iaws for the good of
Society S'Étali do so vithout compensation front Society ?
Quite tic coutrary. Arecfnot jurors puid for loss of tinie
and outlay ? Arc not judges, crown counsci, crown aîttor-
neys, clerks, cricrs, and bailiffis, ail paid for tlîcir services?
Wliat le the difference betwecn the duty which a man oweg
to socicty to serve as a juror, and that which lie may
happen, t owe to serve as a witness ? There is no solid
differenice. The obligation of tîto o is identical withi the
obligation of the other. And yct society comupeusates the
oue and does not the other. The truth is that wliecever
socicty requires ouy -Tecial servico to be pcrformed by ono
of its members, for the gocd o? the whole, tlmat service
sbould be requited. This is tho rule. Wc do not Say that
there eau lie no exception' te it. But we do say that te
inakc tOint exception in the case cf erowur witnesses is mis.
clîlevous, unwise, and unjustiflablo.

Crime is somet-imes the attendant of' waut. The cyc wit-
necaes are frequcntly those of the humbler classes of socicty
-tiose who rail ill-afford to Jose a day without its piy.
Ait esperience proves this, nud it is espccially truc of
crowu ivuesses; in tItis eoloîîy. Often and otten hlave we
knosvu the laborer or mnehanie constraincd to Icave his
fwnily lu waîît, çc iiglit say o? ats daily bread, in order
to give cvideuce under recegnizance nuany miles front
his honte. And this is nlot thc worst of it. Ife finds
himnsclf iii a eity or town of strangers. Irc reecives ne
hospitality frorn Society or any of its memrbers. le is
obliged to pay for his bed and bis board, perhaps in a town
of mil population, where the assize day is a long lookcd-
for harvest to hotel and boarding-houso ke(.epers.' Ail in
attendance on the court are lookcd upon as fair gaine.

,hy corne only tivice a year, and are accordingly plucked
without compuniction of conscience. The iinehanie or
laborer 15 enruing uothing and nt daily outlay, and al] for
tlîu good cf' Society

Truic, if a inau iq prepared o swcar be is at pauper, lbc
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may under the preont law of Upper Canada receive a
pauper's a!owaîîce. But how iiny mon are there, sturdy
anîd healtby in daily eîuýployiiient if loft at Ironie, who lvoulkl
scorn tho idea of brandiug tliciiscivcs as paupers ira nits
town or City ? Tire reàuedy is worso thant the discaso.
The law as it stands is weIl calculatcd to bring tie blush ta
tire eliook of îuinny an honcest lunin, and 18 wors in saine
instances thati no law at ail. It encourages decit auîd
frand. It cubler com-pols a mlari ta suffer the offeets of
straitened u;caus, or to doseribe inîiscîf as a pîluper lwheu
lie is Dot oile, and so, Cheat Society of that, whîich soJeity
Sbould williügly givc.

Thon what is the -oee-a cifoot of sueb a state o? the law?
Mcn, iastead o? lastouine to disclose what thcy hkuotrof crime,
are deterred froin so doing out of regard to thieuiselves and
families. Mhon Society, so far frour rewardiug tireu for
such services, bcggars thîem, the services are not likoly 10
bo performcd. Mon, instcad of voluncring fur tire sci -
vice, are inueh niera likely under thes'î cireumstaneces ta
kccp their peace or ta hide thenisclves in hoies aud corners.
In tbis way tnar.y scoundrels escape justice uawript and
Society is with impunity outragcd.

What is Lthîo rettedy ? Wo answer-a reasonable com-
pensation to crown svitnesses. Tire experitneut is wortlî
trying. Tho dornand is not without precedent.

Wo are not of those wilo inake iavidjous couparisons
betweon Uppor and Lower Canada fur the sah-e of political
capital, but u the proscrit occasion inust ireor to the laws
of Lower Canada as being - nuch in advance of ours as
regards tho subjcet boe discussed.

fly an ordinauce of Lower Canada, passed in 1839, it is
eatedl « that in the case of every pencoe subpoecd on
behalf of thc Croiva, or bound by recoguizance ta -ive
evidence in the Cîtarts of King's Beach, Courts of Oycr
and Terminer aud General Gaol Dchis'cry, and General
Quarter Sessions of the Pecace, touebiing any felony or mis-.
deaîcanor, it shall and nîay bc lawful for aniy o? such courts,
or for aay judge or justice of aiey such court, in vhich any
such peorson shial appear by '.irtue or any sncb) subpSria or
under wuy such reouzucto give evidenice as a1d)tcsidI,
to order the sheriff for its district to pay out o? the muollies
whieh shah sand nma3y be advaniced to such sherjiff as afore-
said for the purpose out of aay uuappropriatcd zuoucy iu
tho bands o? the fleceiver Ocacral of thc Province, by
warrant o? the Goveraor, Lieutenant Gorernor, or person
adminiistering tire govorumnt thercof> ta every such person,
such suni Of înoicy as tire court judge or justice thercof
shahl thiak reisouable, not cxceeding tho expenses lio or
r1îo was bona ficdc put unto, îaakiag also a reasonable ashowý-
suce for bis aud lier trouble aud loss o? time ; wvbîch sum
the shliff aforesaid, upon the production o? the said order,

shail rcsýpectivcly forthîwith pay, anid the Saune shrai! ho
ahlowcd sud sustaincd iu thc respective accounits of' tire
salid shliff, any statute lavr or usago to the contrary Dot-
withstanding." (Ord. Lowcr Canada, 2nid Vie. cap. 55.)

The Iaws o? Lower Canada, ns ta thre administration of
criniinal justice, are saidi t0 bo tire saine as tho laws o?
Upper Canada,. Why are tley imot ijiîc the sanie? Why
should this provision exist in regard to Lowcr Canada and
Dot as ta Upper Canada? If it is ncosary there it is
necessary hiere. Few are awaro of tire precise ternis o? the
l'Olier Canada cuiacticaet. WC bave aoiv pubhisbied lt, suda
hopo that during the cnsuing session of thc lýegislature
Soine effort ivih ho miade ta cxtend its operation ta Upper
1Canada, or 10 pass a statuto on tlto- subjet eqnally appli-
cable to both sections of tire provinc.

Saise, perhaps wilI urge that such an enactilient is likely
t0 ho abused. But is lime probable abuse al x'aid argumnt
agaiinst tire reasonablo use. Let aay snch cuactiiiont ho
surroanded by wholesomc checks. The enacturent of
Lowor Canada is not ivithont checks. It exprcssly pro-
'rides tliat Ilno Such Court, Judge, or Justice, saahi nakze
any sucb order, unics the Attorney Goeral, Solicitor
G encrai of the said Province, or other proseenîing officer
on the part of tit Croira, shalh have certified upon thc
aceonit nmade by snob person for his or lier trouble aniý ýoss
of limne as aforesaid that the charges tborcîn coutainod are
reasonable, aud ualess sucb porson clsimiag the amourit o?
charges stated in bis or ber accouaI ln tho bolmal? aforcsaid
shall imîke aflidavit before snch Court> Judge, or Justice,
that the said Charges, are truc and correct, aud that utiless
tic saine are paid hoe or Sile wifl sustîn loss.",

The checks against abuse are, therefore, two-first, tbo
oatb o? tire party receiving tlie mnay; seeondly, the cer-
tifîcate of' tire Crowva proseentor. These, are aise tbe cbecks
wie helicre rcquîrcd in the case of pauper Crown witnesses
in Upper Canada, and wie bave Dlot hecard o? tiroir beingm
inciffecînal. XVe have flot heard of thiese chîckS being
incffectua~l cillier ia Upper or Lower Cannda. Bhut if
ilmcfectual, surcly otliers eau ho deviscd. ]E'xperemîce wili
point out ait thiat is novessary for the purpose. 11 a Par-
liatirentary comuitîc wcrc rsppointed to muake eaquiry as
ta the workilg of ice Lower Canlada enactineut, înueb use-
fui informîiationi con1d ho obtaincd and niue good migbt
bo donc.

Whist ive conîplain o? is the stolid inaction o? tire Pro-
riaciai Goverameat aud Legislature in the inalter. The
cvil is general and tire nîlsehief -apparent to ail concernod
in the admniîsration of crimuluai jî,stice ia luis section of
tic Province. 'N.t a court passes Sut attention is drain
ta the subjeet, nd ià is allowed t0 pass as the idie wind.
We believe Our Judgcs forward the presonîmDents 10, the
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(loverumient, but tiiere the inattcr drops, eltilicd and life-
ics. Nw ii lo e s. Guýûrninei.ts arc
designe(' f>r the good of the people, and k,!ýould nlot turn
a deif car te tlicir respectful reuestg.

One resu that the subjcct lias becti so long ncglcctcd
is, that t1icre is no unity of action on the part of those
wlîe dosire thie proposed aîacndtzîcnt. If Slîcriffs requiro

a oiition of the latws rcgulntiDng thcir officûs, cîy
combine, and thc cuti is att.aiticd. Se witlt Clcrks of tlic
Pence, Crowvu Attorneys, and otier pub!ic officers. Rlail-
ivay conipanies bave flot been ain ece~cption te titis rule of~
conduct. Indecd, of late years, wc feCar tbat our Legiela-
turc lins tgivea tee nuch considerntion te Railvray projects,
and tee little consideration to th,- social wants of the
people.

WC trust thtat on titis Occasion WC caTi attention te tlic
ncessity for soute provision for tce payuîent cf Crown
witncsses fur tic last timie. Wc arc on thc ove of a session
of Parliameint. That Parliantent is a ncw one. It con-
tains aiany iuewtbcrs frcsh froin.thei body of Uhc peple,
and cinulous cf distinction. Titc inan wvho bbali tako up
Uic subjeet of these relnarks-stiek te it--and push it
t.hrouglb, wiJi eara for himsclf ivdll-mnerited distinction.

SEL ECT! ON S.

ON FRAUDULENT 'fRADE M I
DY Jeux xonars, EscQ.

Tfli Trade 'Marks Bill, which passedl the leuse of Lords in
the hust session or parlianient, wau withdrawn by the Prcsidcnt
of thef Board of 'frado wheu it came into eoiumittee in tire
Commons, ivitii notice that it 'would bo re-introduced Ilthe
tirst hîing nest session, and refcrred te a select cemmittec."

The object of ti6 paper is te indicate score of the points te
whichl attention -.YilI hiave te bo directcd in dealing with any
bill te o bhIercaftcr introduced in lieu of that se recently
witlrdravn.

Tfite late bill desît with two very distinct offences-thie first
reliting te frauduient trade marks ; tIre second te ise
Ialling. At first siglit the twrc may appear te bc, if net
identical, nt aill events intimately conrrected, but upori coser
exaîmntien the principles applicable te cach will bc found te
ho widcly difl'ercut.

Trade marks reier wbolly te ownership, or te that proporty
which arises front manufactures. Faiso labelling includes
many cases in wihich ne question of trade mark or peculiar
ownership is involved ; as, for instance, the false ma.'kiug of
geod.i as te quani4 or leng1k. For reasoas wvhich I Baai
niterirards explaîn 1 would limit thre offence cf false labellicrg
te cases i which there is a false indication -as te quaatily,
licn*qh, or thc ,rare cf the manufacturer or owner.

Trade marks are fnot conflned te tho namo of the manufac.
turer or ewner, but extcod, as we shall prescnt!y sec, te thre
use of signsand marks of every conceivable kind, as te thre
riglit te use wlriclî there may bc, and often arc, disputedl
questions.

Thero eau rarcly ho any dispute ns te flic rigît tuuse the
name of the manufacturer or owner, viçcre i the nameocf a
living porsonlactually engaged in tire production of thre article;

and, therefoir, in snch Cage.,, 1 would put the naine undor tire
SaiUne protection as thre quantity and leugth, becauso se farr ni;
tîto fraudulent use of tIre nainre is conccrued (wvliieli %will
iuclude tnost ef the flagrant ofitýnces ini titis cause ef cases)
yen tlrereliy get rid of nîany of Uic dificulties whIich arise as
te tradle markzs.

Tite distinction bcetwccrr cases of false labehling and of trade
nrarlis ia most important:- the former ig an ffeuce irgainst ste
ptill:c, and zrray, threore, cerne irader the hP-ad cf tihe
crinral law, wrlîle the latter partakes of the nature of a civil
vrrong; tc former can bo dealt vrith at once by legisation.
but before he latter eau ho rade te groundwerk cf crinrinal
proceedings y-ni muet, by registration or otherivise, lirevido
fer settling prolimiuarily tire two essentisil questions, wirat is
a trade mark? and vrho, ini any given case is eutitlcd te itu
exclusive use?

IVitetlier it will ho viqe te deal with hoth tirese stbjeets of
falso Lablîcing and tirade marks by co Bill! may be open te
question.

A trade mnark, l a, species ef privâte proporty, and dte
ccrtainly ieeins ne m,)ro rensonir liy tîtat glieuld bo proteetcd
hy thre criatal la-w than copyright, patent> or desigrli.

On tIre alicr band, ne o~ne doubts tire prepriety of chcking
tho falso mnirking of guods as te lengtlts or <luantity, or as te
the nainre of tlîe manufacturer or owner.

1 will novr procccd te examine ia dcliii! snme of tire
provisionq of te late bill; and first, as te filse liabeilingz-
Seetic . 6 applied te cases whcre ticre bliould hoI "any firlse

indication, stateurent or description of thre quantity, quafity,
mensure, substance, or material o? sucit cirattel or article or
any part threreef, or of tlic miner or place lu ûr at wieih, or
of tire persea hy whom, such chattel or article urne made,
manuftrcturcd, produced, or vrais, or is, dealt i.»

Tire words 'Iquality,"1 'substance," Ilmaterial," Ilmanner
or place," are (thns applied) ait objectionable. They are net
rcquired te meet any admitted mîsehtief, while they uniT give
risc te ail sorts of disputed questions, like the ene now often
raiscd-what ia paper ? Oaa carpets known ase Il russels"
bo eehd under that <lesîgnation union it is noterions they are
net muade at Brussels ? Wiiat are Ilsuperfilue," 'lfirtRu,"
*secoinds," and ail snch terme a plied te quality ? Now, the

miscirief complsined cf is net tiat tic public are misled by
tira use of any such terins as tirese, because as te tIren
purchaseris cao and slrnuld exorcise their cwn juidgment; the
rosI causo cf ceraplaint is, that the publie are misled by
mýisreprescenatcins s te quantity, longth, and the nat te ef the
manufacturer or owner, as te iich ne skill or care on tIre
part of a puicIrsser an preteet hlmi.

But even in those cases o? false labelling to wuhicTr I have
said tc criminai lavr riglit ho properly applied, there la a
cîcar distinction which should slvrays ho borne in mind
between the case of tho rnaker of goods so filsely marked snd
tire mador-ttq latter nray innoceatly sel a yodl of Cotton
marked 100 yards and containing only fifty ; but tIre
mainufacturer canneS innocently anake and mark it. It is
impossible fliat the dealer caua test tire hougtbs sud quantities
of a large asgs cf articles deaît in, such as Cotton, rihhens,
lace, &e. Sucir articles are necessarily sold te thre pblie in
precislthe saure statu ia wic tho cave tiremanuifacuture>a
bandsSine protection, thorefore, should ho oxtsnded te tire
innocent vendor cf falstily-Iabelled goods. This might be donc
hy rcquirîig preof cf t-nowledge and Ïin Io defratud, wIrile in
tîre Case of tire Mater (thresource of the MiFchief) legs striagent
provisions as te proof might ho required.

A rnarked distinction is muade by env law botween tie
manufacturer and tire dealer in thre case cf gold sud silver
warcs baviag forge or contctrfeitedl marks; sucir marks are
uwell k'sortrt, and if in nny Case tire dealer ought te bo lîcld
responsible for waa lie selle, it ruhould ho in tbat cnse,-yet,
whilc te niat-er la fiable te transportation, tie denler escapes
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-%vifls a finse, and oven that hie clin gel off froi hy givco up tise Even it* tise criminnl law eisould be applied to trado marks
nainle or tise manufasctusrer. (Sec ô lk 8 Vie. CI). «22, ms. IL 4 ) generuslly, atili tise whsîse principie on iiici tisut part cir tise

In order tu prutect the inîncent vesidce froin vexntsisuts loto bill %vas fourndcd mumt ho reconsided in order te trame
charges under any Act t,> be passed , soumo provision should provisions %vltich, white correcting tise adnsitted mit4cbief, sisail
aiso be muade for ai preiiminary notice before commencing not vex ansd liars trado.
proceedingts, whero the seliisg or ex posling for sialo compiained Tho difficuities of registration I admit and havo always sean.
of shial take place nt the slsep or ivarehouse of the aiieged From the nature of the I marks," tise number and complexity,
offender ; tisa samo heing his usuaiiy kîîewn, and cstahlisied it %vossd ho impossible, even ieltiî tise nid of phntogrnplsy, tu
placo of business. TIitis %will not, of course, proent immnedi- enablo traders~ te bo kept isiforrncd hy ineans of an index of
site proccedlings in tise case of those who have no 8ettled place tise registered marks, wich vroud cxtcnd inii iumber to
of business, and who wotiid use a-iy protection of this kind thousnnds ; but the dilffculties in tisat direction wouid ho
as a moans of cscaping aitogetier froin the operation of lessiesse by reqtiiring a preiminary notice of tise trado masrk
tise iavr ; wvhite, on the otiser hand, if somae protection, sucli a- claînscd Isefsro nmuking a piirty lisible to criminal proceeditigs
is liera stiggeated, be fnot tlirowni round tise innocent veudur, fur infrissging il. 'l'ie ide& of suds a prelirnînary notice %vns
traders wvill ho liable te be lraggcsi Lcf're magistrates by cvii suggestcd by the present Atterney-Gesseral, on tis' occasion (if
dispnsci persons, and it ned'scusrcely ho observcd that tiso a deputation to tise I>resident of tise Board of Trade on tho
rigit to an acquital is not ait tise protection ;vhiciî is requiresi. subjeet of the lat, B3ill. Such prelinsinary notice sisolsd
If a newv class of cases like this is to bc mado sulsjcct te tihe cussusin a reference to the serial ninher in the regieter, andi
criminai lav, protection mnust be taken againsit ils being if tise riglit to register lue disputed, it would, ef course, ho Opens,
abused, or tise .Act will becosss a nuisaisco instend of a benefit. to any party rceiving tise notice te takeo 'stps te question souci
Any proection ofthe kinduggestedsisould providtfur vndor8 riglst, as iii nowv donc iii tise case cf copyrighst, &c.
being at liberty, ou rceiving tise preliininary notice, te Lve Tii, and perlsaps nothinz isut tii, vrouid afford protection
up tise name of the maninfactisrcr or person fros wionm tleY agnnt unfoundesi and snaiiciotus presecutiens in tise case of'
purcsascd ; and if tise prosecutor sisouid after tii proceed trade marks.
against tise vendor it sheuld ha at tise risk of costs, if net aise It May ha urged that any preiiminary notice is inconsistent
ot a penalty in case ho faileil. This ivili proteet innocent witis a criminal ofi'enco. In ssriswer 1 usay draw attention te
vendors, and at tise same LiSme facilitato the reacisingý Of tise tue tact tisat in Prussia, iwlsere tisere is no over sensitiveness
real offenders-tbe manufacturers of tise falseiy Isîbciied goods. rbout imprisounent, tise vending of a forgedl trade mari, is for

These remnarks apply te faise labciisg. 1 now corne te tise the first offence punisîsable isy fine only, nd iL is only in euee
trade marks portion of tise iite B3ill. of repetii tisat it is made liable te isnprisoninent. Seo Mr.

13y adsnitting tisat tise fraudulent use cf tise naie of tise It.land's paper on Il'l'rade Maks" .32, of tieTransactions
manufascturer or ovrner may ho punislied crîsssinaliy, quite et tise Social Science Associatio, 159.
npart frein any question of traite mark, snsech difiicshty vrîsicîs In Franco trade marks are, by a recesst law, protected by
%vouid otiserwise arise under this lisad ici get rid of. rhie registration ; assd Ltse exclusive enjaysnent et a mark tisus
objections te fiais part of tise late Bill cannot lue botter stated. cstibiisicd is iimited te ftean years, but it is retsewabic.
tison in tise words et a petition againat tse Bill f-oslon ici Wisat is entitleil te tise protection of our Iaw as a trade Mark
bouses in Manchsester, wisici alieged as foiiows:- is a delicate antd difllciit questiosn in disputed cases-se delicate

-"That tise said Bill1 defines a trade mark as incluiig 'amy and difficult sisat tise Cousrt of Cimancery rarely ever grants an
,sense, word, letter, muark, dcrtcc, figsure, sillr1, .seal, sluapl, label, injonction until tise legal rigit te tise trade mark bas been
or other thing ltwfully ssscd by any 1ersoii Io dczzote aisy c/al5ttd esîabiisiscd by an action or issue uit law.
and makes tise sale, or exposure for sal-, 'etf any cisattel or~ As tise liw nt prescrnt stands long and exlusire use it3 an
article, tegether witi any counterfeited trade mark, or any essential condition tu tise establishmîsent cf a trade msark.
fi-audulent addition te or alteration et a trade mark, or witis I 'Wat construction ivould be pot on tise words, in tise late
assy imitation of a trade mark se reseîahiing sucis trado mark iih, I atoftily used," tukon ini connection witb tise vord8
as ta ho Iikeiy te deceive; or witb any traidi ma -k, i/clitr wiîicli fuilowcd in tise interpretustion clause, it is imapossible te
t/se svaine lie a yenusine traite mark or not, wlsich sisail have been suîy. Takion iiteraliy severai persons at tise saine tinie may
api ic without lawful authority or excuse, thse proof wiîertof liswfzUsy use any given mark wbilst noue ef tiscnt is entitied te
sso idllli on tise party arcsssed,' a mnisdemennor, arsl renders tise tise exclussve isse of it.
goilty party lisible te imprisonuient fo)r ' two yoaril, 'witb or It inay be Baid that ne one îvould vensture te take crisuinal
witlsout lisard labour, or by fine or hbtts, ab thse Court shahl proceedissgs in cases of disputed riglit.
awrard.' 1 am net se sure of tisis. IL is easy te deter traders frein

IlTisat your petitsoners deal in goods whicls are se variously deaing *in particular goods merely on tise t/ereai ef civil pro-
marked Lîsat iL us utterly impossible te ascertain, in most ca ses, ccediugs for an infringement of a patent. Still more wiii tis
wisether ssny trade mark, or alieged trade mark, is intertered ho tise case if tise alleged offeuice ho mnade a criminal eue,
witls, or even whietiser the mark is intended a-Q a trade mark a _ inst wisich ne indemnity, as in a patent case, eau proteet
or net; and yet, at tise instance et interestedl or maliciotus tle. A preiiminary notice in such cases woîsld (witheut
persens, your petitieners migbt ho subjected te crinsinai registrastion or some otber mecans of settiing disputcd rigl.sts)
proceedings, net only hefore the persen claisxsing tise trade eperate as a sinare ratiser tisan a protection-iL wouid legalise
msark bas publicly established bis right te use it, but, contrary the tisreat ot criminal proceedings wlsicb, freon tise siail
te tise principles et Engliahl w, witis thse proof et tise non- interest tisey may have in atmy particular case, would doter,
infringment tisrown upon tise accuscd. parties frein dealing in the goods in question, entirely apart

IlThat in the opinion et yeur petitioners, ne proceediugs frosu tihe question of rigbt; se tinat tise practical effeot et tho
ought ta ho taken under this Bill util tise person ciai ming an notice eft hreatencd proccediugs ivould, in sucb cases, ho te
exuissive rigit te use any trade suar bas publicly cstahhishcd put in tIse power et amy particular maansufacturer te geL a
and notiicd tisat riglit; anmd tisst tise persons agaissst wbons monopoly te whlich he May siot ho legally entitied. Wiolesalo
criminai procccdings ougbt te ho directed are these wbo arc bsouses, dcsslitsg in tisouoands et dsfférent kiuds et geods, wiii
guilty ut the overt nct et fraudolently counterfciting soci nlot rois risks oe ivil, ussucs les cf cinusui ' 1 rocecdings, and
mark, or faussely marking or libelling any article, nnd net tihe finto tise meriLs ef disputed questions et logf!riglut !kicy have
vendors ofeucis articles,,tylio usay bave purchaýed them in tis neitîser Lime ner inclination te enter.
ordinary course of business." ILI bas heen said tisat magi.strates Nvill net grant sumînenses
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a ninet htoues of Itigit standing unless provioueigy Batis(led titat let. That ftilse lab6lling as te quantity. longth, or naine or
thorao is a prùini fitri'e a good case. 'lo thit; doctrine 1 take minnufactuîrer or owncr bc ptinigied criîîîiily in the case of
e-ntire eception. ilouses, however itigh their standing, oitîglîi the maker, undi that the veuder ho al8o crimiinaiiy rosponsibia
Io bc expospld to the oqual operation of the Iaw, and i th if lie solIe or expoes for sale, knoing oftltcfdsc IabeJtiing andi
remark, if it lias any value nt nIl, is a strong argument againit ivillk inteni Io defraild.
I!àiti part of theo laiea Bil1 ; wliorcas if propor protection weo 2nd. 'Ihat theo frau'lient ue af trado marks, nlot coming
inisertoti in the Buill against voxations prucoedings it would under what I have defined as falsa labolling, shai h ni mati
inako the iaw ail the more patent againat te roal oftonders. liabla te a portal actiun, anti that if it ha mtade subjcct ta the

It lias been said, ngain, thnt nny one iseoxposeti ta be criminal law at ail, tdieu titat foée tho fir8t ofrence it ha matdn
cliargoti witli eteaiog, aay a pockct hiandkorcicif, andi it is iabla to a penal action, and for any roetition titorcof, aller
rgued tîtat tiiereforo traders shouid flot comipiain of boing jîtdgmont e hall ho rocorded again8t the dofendant in the ponal

lhabla to be chiargoti even fnlsey vrith the tiffence in question ; action, it shiah ha subject to criminal punioshment.
but theo is no anaiogy botwecn tho two cases. A pocket 3rd. Vitnt proper provisions ho matie for conventions uvith
lîandkaerchief ie tangible property and easiiy identifieti, forcign countries upon titis subject.
witercas a tradae mark is a obtint ratier titan a rgt ni-
tihaulti itseili ha egally establisheti befora it le se frthe1 D 1 V i S i 0 N C 0 U R 'r S.
pîtrposa of a criminal proscution.

Firat etabiish the righit te a traida mark, and then the To COCILP~SIIO.\OE)Fxs.
sugetd naoy ayaplbut not reoe A41 (bnunicilions on the subject qf Di)rition Omrl, or haring an', relatoe tasuggcstcdù anaiogs' arcy inpply, tefre re airJjca ta Th 1 -Vtorâ of the Lawa Journal,llaývinp, saidti ttis much on thte suitject of appiying thte azrrie Iiat 0.ýcc

crirninai iaw ta trado mark cases ganeraiiy, a-id tha dilliculties Ait <Wdr OinnunicaUions art a3 hithro tabe" The FAitors of the Law Journal.
whiiclt arase titoreon undar tha late Bill, 1 namv suggest whctherTono/
such cases auglit nlot ta ho loft ta the civil courts.

In te diktissRian on Mr. Itvhand's paper befuro referreil to, THIE LAW AND :PRACTICE OP THIE UPPER
ïr. Thomas Webster, the well-known patent lauyer, said that CANADA DIVISION COURTS.
IIthe truc remnedy for the fraudes compiaineti of wvas ta givea (nite
foipyriglit j» trade marks. lie ativiseti mercantile men ta inite cuiudfo ae1.
in obtaining an Act for titis purposa rather titan any criminal C l A P~ T E R 1 V .
anactment."1 (Seo p. 270 of tho Social Science Transactions, O! the Ogicers.
1859). VECUT RW TONYlThe folioiving is an cxtract front nu opinion of Mr. AlfrediTECUT RW TONY
lis, ai tha Midianti Circuit, an titis part of tha late Bil - Thto Couuty Attorney (or local Crown Attorney) in cach
"After ail, however, the best corrective would ho ta tomn judicial district is appointedl by the Governor; and holds

the clause creating the ojence of seliing, Lc., an article ivith a office at the picasure of the Crown (U. C. Causai. Stat.counterfeiteti stamp into ono giving a penal actOn, sucit ns i8
given in the casa of patonteti articles by5 & 6 ill. 4, ci.. 83, cap. 37), his fiscal duties as recciver of foe-fund monies
o. 77, besause thon the party 2hargod ta a compotent witness hein- iînposed upon hiru by chapter 20 of the Consolidated
for himieif, andi in a case bordorinçç so closely ae titis muet Z
often do cither upon a more civil nfringemnent of ri«bt or Statutes of U. C., and te 7th eub-section af section 1 of
upon a more accident evon tae question of intention is aIl "9the Local Croira Attornies' Act" requiring humi ta per-
important. 1 remember vcry iveil a case trieti at Warwvick form all such dutios and services as the Govemnor by regu-
under titat section, in wicji mad it been f(mcd opou the .

peniai lasis of clause 3 of the bill in question, tira respectable lation in couîticl tny prescribe Il for carrying out the pro,ý
mon in a good ivay of business nmight have lînti a înoet narrow visions of any act iînposing dutice upan County Attorneys."
ecape, ifthey iroulti net hava beca convicted ; but irbore fei nsueor'uofcra haDvso orstheir own cvidence satisfied thte Court, andi everyone îvho 1I si ot ota fie fteDvso ors
hteard thcmt, that irbat vvas complaineti of itat heen donc mobt bcing receiver af the fec fund manies colictoti by the
innocently."1svrlcekrcii-adeaiigterproia

Ile nierwvnrds ivrote further thereon as followe.- seea0lrs ccvn niaaiigterproia
IlMon I mentioneti the case tried at Warwick, in the returas, anti dcfraying the dishursements rcquircd on

remnrks I wrote tvo daye ago, 1 forgot to mention ana of the account af the Courts; af wshichi reccipts andi disburso-
raost instructive parte of the case, which iras. that the plain- monts ho is requiroti ta rentier hall ycarly accaunts ta thc
tiffs in titat action Itat empioyed a flrm, in London ta order
frain the defandants the goade starnpea in the very way wltieh Min:stcr of Finance (U. C. Consul. Stats. cap. 20, secs. 1,
they thought would bring thîem irithia the Act af Parliament, 2t 3, 4) ; and in case af the resignation or rémoval af a
andi having as they thought, caught them in a trap, they thon c0kat
sueti them for penalties; and it turneti out that the defon- e, nec apyoe ane canu'i i
dante vrera actually ignorant of the very exibtence of the bands, in addition ta auy other proccodings, the Caunty
patent of ivhich they wove cbargcd with cauntcrfeitiDg the Attorney is authoriseti in bis proper naine, or by lii naine
designation.l'

If it stili ho thought titat tho criminal law saîal bc applicti and description af office, ta sue for andi recover te saine
te check andi punieh flagrant offencos, thon 1 suggest; that the fromn sunob dlen and bis sureties, withi osts af suit, in nny
lirat offene as ta trada marks might ho nado lia> I ta a panaI court of record having competent juristietion (U. C. Cou.
action, and a repotition ai it the subject af criminal Vunish. 'muent. Titis iroulti n8simihate aur laie ta tit af î>russia. la Stat. cap. 20, sec. 7) ; andi su in tihe case af tho deatli of
te penal action any disputed question of right couiti bo tried any cicrk ibilo in office, hoe nay in liko mannor pracecd

nuti sottled before any question af criminal liability coul iti yaantUcproa ersnttvso'todcaeid
raiscd. gantteproa ersnaieoftedcae ek

la conclu8ica 1 wouid su-ggst- (U. C. Consol. Stai, cap. 20, sec. 10).



It nmay bc briefly observed in respect ta nccouîîts rcquired
te bc rendcrcd by clcrks, tuit i f net duly delivcrod te Min
after tic usual quarter days, or, as allovrcd by erder in
(ioune.il, within the ton days tliereniter, and tho mnollies
cellectedl paid aver, the Ceunty Attorney should prauiiptly
report the del'ault te the Judge, lis Weil as te the Mimister
ai Finance, and, if eccurring nt the pcriod 'whcn the liai?
ycarly accounits are te ho made by hMin (U. C. Consol. Stats.
cap. 20, sec. 3), hie is net to delay rcndering theni because ail
Uic returas have nlot licou dclivcrcd, for the aet is imnpera-
tive that the acceunits shall bo rcndcrcd te the Ministor of
Finance ut tho trnes staited, and tho maonies,, if a surplus,
paid ever within ten days t3 the Iteceiver (loneral.

Tho fee fond nionies coming into his bands " shall hy
the CountyAttOmncy ho applicd te dcfray the dsirccl
rcquired oit account af tho County and Division Courts,"

4.,as Weill as tho Judgo's salary and allowance (U. C.
Consol. Stats. cap. 20, secs. 3 & 5). What wvould fdil under
the boad ai "4dishursenients requircd," &c., it is net easy
ta dotermino, non doces it appear thiat any -encrai order in
Ceuneil lins lieou Fassed te define. Tule werds le doubit
are Bufflciently largo ta embrace ail the current. expenses of
the Courts, but the County Attorney would probahly net
fLel justiflcd in acting ou the !argc construction suggosted,
~vithout nut order iii Caunceil or special directions frontî the
Crewrn Law Dcpartimont.

TRE CLERK AND BAIL!!'?.

The chie? oeortive part of the Division Court systeni is
carried an hy the Clcrks and ]iailiffs, and onî tlîcin fltncss,
fidelity and activity, the advantagc te the public froiîî those
courts suust in a large mensure dcpond. To this end ne
deubt it is miade the duty o? the Judgo te appoint ofileers,
that ho in tho exorcise of hiq duty uony by pre"ieus scrutiny
ascertain their qualifications.

Soc. 31 ai the Act prevides thtat for every Division Court
in aJudicial District thoro shall bo a Clcrk- and anc or marc
]3ailiffiq, and the righit of appointing ta tlîo office e? Clerk
or ]3ailiff is vcsted in the senior or the acting Judgc ai the
(Jeunty Court ai the particular county iii which the courts
are rpspectively situated (sec. 23). Na qualification for
the office of Clcrk or Ilailiff is preseribcd by the net, se
that the choico is discretionary, subjeet oal.y j the fol-
lewing restrictions, viz., tic Clerc or Bai/tiff must hoe a
l3ritishi subject (sec. 21); and ne County Court clcrk,
pracising banristen, or solipitor, shahl ho appointcd (J/cri
(sec. 22).

But the Judgo's riglit ai appointoîcant ;s subjeet ta coin-
mon law qualifications, tliat is, te thc ajipointument o? such
persans as are qualiflcd by cabnmen l:îw; and ne doubt aiso
it 'would ho subject te the law relatiiîg te the sale of offices,

and furfcitod by personis infringing its provisions.-(Mos-
ley's Courts, 12.52.)

As a general rule, ail porsons of a sound mmid are hy
comimon kcw capable of holding office ; the otnly disquatifl-
cation whichi ncd bc rcfcrred ta bcing want of skill and
ability, and the hioldiug of soute other office incompatible
therewitlî. WVaît ofs'kill is oither imiplicd by law as iii tho
case of woîucn and infaînts, or is apparenît iii fact.-(R. v.
Staibs, 2 Teni Rep. 406.)* Vcrsons undcr the age of 21
yoars are prcsumced by kaw incapable o? the sk-ill nicccssary
to thc propcr disclmarge of the dutici, o? ait office. W'hctlîcr
sucli prosuniption bo arbitrary andi conclusive need net lie
considercd, for Clor-ks and ]3ailiffis aire rcquircd te give
sccurity by cxcuting a covenant, as Weil as a bond for the
âue performance of these dutios, 'beforo thcy clin entcr
thereupon (secs. 24, 25, 2G, 27) ; which instruments li-
noers hlave il( capacity to cxeute, and se thcy arecicarly
disqualificd front holding such office.

SkilI and ability in fiot is a niatter for the determaination
of the Judge, with reference te the nature of the prnrticular
office. The Clerk- ouglit te bo a porson of good education,
naving a fitir acquaintance witlî book.keepingnand the miode
of transacting business in tho country. The Bailiff' should
ho able te read and write eorrectly, and have soute ]know-
lcdge of accounts, besides posscssing the necessary budily
ability; and il; nccd scarcely ho added that probity should
in every case bo eonsidcred amongst the clenients of fitness
for office. In our iniscd population, the knowledge of
anotiier langage inay lbo desirable, as thero are niany set-
tlements of GaŽlic, French, or Genian speaking people,
who know only thieir nietler toague, and te theni at lcast
it would ho a greater advantage te ho able te transact busi-
ness directly with the officers of a court witbout an inter-
protor. Ail these are considerations for the Judge in the
exorcise of the important discrctionary poirer o? sclecting
Cler]-s and IJailiffs.

COIUESPONDENC}E

l'o the Edilors of the Lato Journal.
IN THUm IOTit Divisiox CouItT OF Tu£ UNITED Ct'xaOil YOUr

AJNI) 1>IEL.
This was an action brouiglit by it Mr. Wilkson, agninst

William Elliott and J)h Imnloiell, sureties for the late John
Couil, bailiff of sttid division. Tho grotinds of the aztizn -were
as folloirs: - On tho i3th of Noveniher, 1858, an excu-
tien wras issued on behiaif of said plain tiff, and placed in the
hands of said bailiff for collection, and ne returr was made

*In respect to womnlit h aaid tbat the implication of lav as to the want of
due niait to exercise a ministergai unlies in fot aritrary, no au t0 utteriy Iucapa.
citate thoca, but te ourt wiii Judge I li s dlocrcllon whether an cilice bcosusch
a nlature as a woman eau perfbra: (Mt Y. SluUus, 2 T. IL. 406)>; but tg I not t aol
probable tht any wona ln Upper Canada would bc fiiand 8uLlicicutly -"strong
ra.ntdd" to tako tbo opinion of a Judgô as tu ber £kilt and ability l'or a Division
Court oliker.

L.AW JOURNAL. [FI..Bltutlty,



1862.]LAW JOURNAL.

till ýNoivemb.ýr. 1859, andt retiirned no Mootis. On the let of
Decemiier, 185~8, Coiol put in Çreslî aiiretieil.

'Tie derence to the action iras, that tic above defendants
warc fot responsiblo, on the gruunti tibt tijoir liability ccascd
hefîîre tie timte allowed for tie roturn or tic exceution expired.

Fur tho pîiîintiff it was urgetl that the defcndrints wvere
Fiable, on tic grounti. that wlict the exeotition %vas put into
Isis bands tliny %vore Isis suroties, anti upon thcir respoxisibility
hoe. the bailiff, was tristed wilh the excution.

Your opinioi, in thu next li Journal, is askcd, ns ta whiech
4 f the sureties are respousiblo fur tic enisconduet of the ].lte
b ail1if.

Yours, c, e.
A St:nscnlînEf.

1%Vi asiunio fron whint is said, taînt Uic action was against
the bailiff's i4urctics, uîîder tie 148th section of the net wvhich
provides, that " if anY baillif neg-lecua to returnanny esecution
within tlirce days nfter Uic return day titercof," an fiction
may ho mnaintained ingninst the bniliff and i s suroties. 'fule
rigbt of action iii thc above causo wrould be Comuplote, say on theo
lOtlî of December, (suppossing it ta b hei third day after the re-
turn day of tie exceution) and Isis sîircties then, wcrc flot tlîe
defendants. Could the bailiÎffbcsued on the lst ofDecemher ?
Cortainly net-lic %vas not thon in defauit. and lind tili the 13tUi
(thie expiration of the xvtit, vçe assumte,) tû cxccuto it andi
coulti have donc so in fact.

We have no doulit that the deibnce urgeti wiil be helti good,
andi that it is gooti in Iaw. 'l'ho dlefondants, iii ourjudgment,
tire clearly net liable.-EDs. L. J.]

U. C. REPORTS.

QUEENS ]3ENCIL

IZtporld by CituLtropruc itoi3so, i'sQ., 2rrJtercl-Lata.

REcvEs v. Tiii CORPOIATIOx OF TIIE CiLTy or ToRosro.
Inproper construction o! drain-Lilsity of fbrporaitwn-Damapes.

In tise dlv of Toronto thse c3rporaion slie iipon tbsmgelveos tise constructini osf
drains required te irad front thse boutes liitothe min semers. The pisaltiI
pljt.ivo oe,' ii the uI sony li. tie rumoînltîre osf Ille couî,cii fermtiîA th, býtejr
of soorkis, thisa hos wl'Jtcs a drainî mîade. and pald lise omn dematifed Tise dralo
%%wi coeriiîe uodsr tli nuper il dnence of lise city engin.'er, o>. tise con-
tratO irs su thse rity, but ffo uitkilfsiiy nîssIe tbat l would flot eairry nIT tiseJ
Ille sosier, anîd lu uies of IloosI the ýter and tlth troma tise main suwtr ilowed
leteI Ireugi, the drain ittto tise ptalnt!rit cellor. puiting hlm te mueS incou-
Iitnlente, m, hicS lie liaà tudurvid for neeral insxthis sultbgiut hein; SIsIC toolâtain

1kWl. thst in action would lie agalanst thse cergseratleu, and that 12à dansages
sois nlot eoessve.

)M~d alo, lisat a by.iasv go aulloorize tise makIa,& of thse drai n wma îînnecesary.

The plaintiff complaincti in bis declaration, thaut bais preomises
werc flottict by nicas cf a drain being uruslilfully and imprcperly
inedO by the defendants, and thoir olflcers, and servants, to tend,
the water fromn his dwelling hoieuSe te Uic main sower cn Qucon
Street, stating various injuries arising frora the alleged overflowieg.

The complaint was, that the drain from the ceUar wfts laid oo
loir, se (luit Chie water from tho sewer frequently flowed bock by
private dranu ite the plaintiff's, celtar.

Tlierts 'ere three counits. la the firnt, the plaintiff cmpiained
that tho defendants wrongfully anti insproperly causoti a drain ta
ho dug and madie froin their main sewer tupon Quon street into
the plaintiff's cellar, whioh cellar was deepor than thc sewer,
'wborebY tisc faut waîer in the seurer flowoti andi was forced baek
threugh the drain !i t he plaintiff's cellar.

The second, ehairged in substance, thiat the plaintiff and other
preprieors wcre allowed to bave drains fronu thoir cellars to
the main souror, paying for the macking of such drsins, which were
to bc censti ucteti under the direction of persons ornplcyoti for that
Purpso3 4Y the dcfondaeîs:- tbat the plaintiff did pay for a drain
frein his coller, 'which the dofeedants procureti te bc matie, but

whici irae so iniproporly matie thiat Uic urater ran tsrouglî it frota
thie publie saurer inCa thie plnintiff's cellar.

lii a thiîrd tlie casse was statoti in a nuanncr soinewliat difforent
but the samoe ie subsstnce anti effect.

The uenclants plcded nut guilty. and te Uic second andi third
conts thioy ploadticl bst the pflaintiff diti net pny for înakiîig hIs

Aut the trial, rit 'Toronto, before Robin.son, C. .1., it <lit not
appoatr thiat t11e corporation 'indt passesl any by.Iiuw for the
rt.gulation oft' Ui nuatner in urhîlehi privato drains asiglt bo
censtricted. for ulrM,%ning tic lieuses naîd promsi es cf proprîcters,
by drainis opening' into the main sourers ; bu thora %vas, it
uippoarosl, a committee of the City couîncil, forming ai boardi of
wrorks, througlî wl:ich matters of that kitii rr mainagoti. ind it
ira2 proedthalit a system cf prcceduîîg liait been establishi,
uluicli ivas gcnernlly îînderstoesl and coîifcrncui te. Wlien ny
par (y desiret l have Isis promises ulrained hy a dtilcl entering theo
main sourer, hoc appliet te b oard of' workq, andi made Jais wi3h

knouvn, Mtating sucli particulars as ieould enable the proper officor
*o compute the cost ef the drain. Thc proprietor thon paiti thse
amount requireti, of urbich a memorandumn ias givea ta bima, andi
tic corporation hsut Ui drain madie under the inipoction of the
city ongincor, by contracters wua hadi undertaken ta perform ait
sîîch works fer tlîc corporation.

The plaintiff in this case mcde bis application, anti was roforreti
to the secretary cf the boardi cf works. lie was toldthalit $M9.
was tUicsoim ho must pay, anti on the 26th cf 'Mardi, 1860, ho
paiti it te tic city chamberlain, anti obtaineti bis reoeipt. The
dofendannts thon teck their own course for ninking the drain,
tlreugh thoir en.-inoet-, simperintentient and contractor$. The
plaintiWs%. lcuue, wçhieh ho was building, anti was dosiraus of
licring draincd, iras on Qtacen-stroot. The collar, which ho was
oxcavating, was open ta examination anti inspection througlhout.

A person employeti by the City iront te it, andi placeci a pipe in
the wratt of thic coller, wliich was te fori the Commencement of
the drain, and thon tho City contracter went te work, anti madie a
dtrain jute the main sewer. The plaintiff feund, 'plin ait 'pas
doue, Clint thec pipe mas net only tee bigh ta take off the water
frein the cellar, but that the feul frani the celler valt te the
surface cf thc 'pater in the main semer, îvbich is a distance cf
forty-four feet, mas se samall-nly an incb, or et most an ncLi
and it lialf in Ille irbele distainco-that tho drain titi net carry off
Chic mater, anti urbetever, turing hocv reins, the 'pater rose ini
tIse main semer, a great quantity of ivater anti liquiti 1111h freina
Uic ocurer floireti out cf thse bemer by the private drnit inCa the
plaintîff's coller, caosing an intolerable nuisance anti incenveni-
ence, und interruptin.- bis business ef baer, te lus great dameage.

lie ropresontoti titis te tho chairmnan of the board of -,erks, ta
the cîty icspcbor, anti te the eugincor. complaîning tlîroughout
the summer of tIse dainsage lie wes suffering. la Noeomber, 1860,
nfter the promises bail been inspecteti anti examniued, lie petitioned
farniaily for rediress te the cermeon council, andti he petilien mes
rcferrcd te the board of works ýwbo reperteth lat tho drain shoulti
bie eut off anti matie goo t et he expense of lthe corporation, ad
that Mr. Reeres shoulti ho paiti bock tht money rectitot frein bina
for making the insuflicient drain. The City counceil, hoeover,
Cbough ttiey baîl tIse drain cut off, tiectineti ta refund the $19.6%,
anti tho plaintiff in consequence brouglit Ibis actio)n.

It iras proveti that theoerditsary rul was toa cllw au inch fall,
or more, ie evcry turelvo foot irn sucu drains, itccording te 'which
rulei thero shienit bave been a fait et five inches instesd of' oaa,
made in the plaintifWs drain.

Tlîe jury founti a generai verdict for tho plaintiff, anti $325
darmages.

CaeoQ. C., obtaineti a rul nisi for a nom trial on tho hem
and emvtdene, andi for excessive diamages. Ile citeti Consol. Stats.
U. C., ch. 54, soc. 297, sub-sec. 18 ; Jfcyor Ilc., cf Iyme Regus v.
I Iknley, fý CI, & F. 331 ; Grant on Corporations, 283, 284, nota f.

Robert A. Harrison shoedt cause anti citoti lscrrell v. T'he
.11ayor at Totcn CouriczI cf London, 12 U. C. Q. B3. 343 ; Broiwn v.
The Mlu' ipal Ceurrl cfSarnia, 11 U. C. Q. B. 87:- .Alsin v. Grant,
8 E. & 13. 128 ; .AfcDonald v. Cameron, 4 Ul. C. Q. B. 1 ; Roberison V.
Meyecrs, 'Z U. C. C. P. 4238; 'Mayne on Damages, 347.

Reoso' . J., ticliveroti the juigunent of the cuurt.
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Tihe corporastion ivouii luve doncs better to bavec poiti fio gtonîl Is fetassiieti lu tort, and it c:ssmiot bo helt tisait eveory couspimnt of
81181 «lmieliait Iects chargemi t,, (lic ;misîtitr, auîd reccivedifîm th., issl 'onit bp foiliest n i by-law. or iiust gr"~ utl of

lM fur usnkiug a drain, ivlsiiil %vas machli orde ftiln tisoesq, rb; s ilo net or cositriict ussdcr seat, anJ lu Uit way biediîig upun tiio
I riv o doubt the jury ttmoughit fliat tîseir ceuduet lu tie mnotter Ider.dats

lfit b li iitnrensouabie. lu deiining ta ritrn tho inoney the>' Tho defendarits do net deny by tîseir picits tist tiiey undertook
netemi ou tise ailvice of tiicir esigincer, vteo it sCuts tu us, took tee te nike tis drain, anti diti nnke il ; tisey only deny ilit tlsey
rigimi n slow of tiîc motter. woe gmiity of negligesice iu tiscir uitiner of doing it. Tiiat lt

Tlh3corporation acta judiiciotitmly, ive tiiu, iu insisting on lmnving a iensitil of lime pliititT îmving pasid Uscîs, tite mney tlmey requsirt'd,
tlime drainasonde natter the direction of ils&sr tillce.rti, fii by Ilicir whicli ig la ertniti lie diii pny, nro flic oniy miefences I1,07 met "lr
ot<n workmci ani contrsîctets, iusttcad of tihe 1 rivate ptprietent', Thtiu the ilefti'inmst.q neeil fot bave ronie iL.e (train ttittls.- iley hist
for it ivoul- flot do te nllow MI persants to break imitoe m ain, chio8cu, ta sie mefence Itt cln bc urgeit iy thiiet go lonig liq it 18
tewer, ani tuako (trains nt Ihieir ditscretiosi. Ite-id ficte isîcos- sîdniitted fint thoy mlidi male ih, nult essscted ait l secciveti tise

vetiiesice, tise liealtil of thse commnunhîy woulm .tîiiTer frots s§uc a charge tliey igjioscd for ilkilig il.
course, for tise tianco ccansioedi iy tiefective drainage usay A taso very lateiy dlecideti lis onînl f Corleýv v. The C'r-
oflon gise risc ta r wiilo sprenti cvii, inuirsg ntnny more titan tise p orillone of Soidm'r!,ind, to bo fourndi j tise Il et k/Pi )Z,,murer cf liéo
persous ou wtiode promniseti flic cause of tise sloiaaîico exets. It 8tii of Juis' of ibis ymnr. page 6618, is iu poiset t ew tisat titi

eetnt a uecesqary îîelicv Iberefore in tic corporation to kepr tise action cf titi kinim wil lie sigtsintt a corporations lu cetttequncsC of
tiietter in tiscir ownudits, fer lise wclfitru cf fice costnmssiîty, nit, tiscîr illegai or tzegligesît couinlet. ligi tise" -ay flt itmive
sic doubt tist ila tieir essly renscus. But diieu. as uimey do fur geeti itopoâeti aîy s'tsci ducy .filou tisctseives by a .. tract or rcs-uiu-
relisons proeîs preprielors; front mnkiîîg tiso draina îlicy sequire, tien titillr tiseir licol.
tutt oblige tiseni te have it dette by tise cihy cttgisscer auit %Vi refer sîlzo te thc case lu eur ewn court cf Farrell Y. TUs
contractors, it 13 manifesîtly just assî neces-sary tîsat tise cerperatuon C'erliorit<oli of Londmon (12 U. C. Q. iB. 343).
bticuiti sc tisat tise iisl dette nsq it eugist te bc. WVc tliui titis rulo uusî bc disciisrged.

Ne persen cau censitier tise evitieuce lu tlim case, ive ttiîtk, IRUot iscisurgeil.
Vittsout bcig tàtisfsed llsat tere was lu ti intance on clstire
want cf thttt attentuion te the purpose wiit tise dtrain was te aTsN .PArete.
answcr, and te its perfect constriuction, wliicti wt.9 siecesqnry te RTA Y.P TESn
tise duc performauce cf tise wcrk. In fact ne oue setinem le Oititly «mrt-Tele I iraitin 1 esin-Juraietirns-Z'Oci«
coucerts iiseif about it %visite it wns going est. for lime surpo-9e cf Tite ltectarmmîlon was f,.r wsrnecfuity ioa, erting Io the deresidants bilet thein fI
nacertiing whtesr it wns bciug rigihtly mande,. Ail witi left te tiftl' eet msnit chtitti sm.att. one dtt.dttog hoîsît,, NtiliI ieo ti'erx 81mî t ir-
tise lnboe,r, Wlso dectafret hey kssewv nottisng thsmseives about thc dnwa Ar , thereio bmstsmsglng. Dtrandà %: pitaded thai the gimeds Wer t il ie
cesnpariseis cf levci botvwecu thec seiver andt tise celtar, andm iat sic At tit trial in ttheeitnty rourt Il -ppi'5r l ttitt the P tAlntlfmItslai tîfiat "x ec
itîstrectionti or inforumation given te thin about it. ht liss 1 f ai mmrtkage of mis,, land on ,.mitich tbé i..1100 sstmmd. and ftint 55, m

5
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preveti tIsat tîsere Ims a collections cf eedissseîst inthe meattin boise(r 1 'ti,-iii,r teiîîiiat us etitlou waxs tvsrtmti tto.i't, A reriit 1mai i~st'i u
rf s,,tmeJ t4r the, 5553'sitttf wXx ah,,.rwais, sot "îid"I. on ttss er'*'îssi tlsait iliumten luches deep, #.:? t'tc water which liosreul oser dt i ls tssnes cf I .: tî,w s tit cuam'. ia qn.'.îon. iasis îthîtt e eré:ihitsl iste bti' btti.l. isie

flood front raieis e' snclled sssaw, weul tO se mc tise level cf tise file Ptmiitiiif etiism
top of tise water e ins"t get.er that tIse vsater assit stulT lu it sifflet lit 11,5 bra rigt, atoit tuasgsoeiit la-w mas nttrnct.
hc, as ttsey werc, tir'. ,visbnck siet tise ceilar. Tise evii vra Appea frn1l~Cut ottc idec
tbis case by ne sseasss înît!iîsg tr isnsgissary, but ivas very ses ious. 'rIsc t flesrsî tet cemlun l Cosrt dfeuln orrel1 i5e

An attempt ws a tde ho pîrovo tisi tise pîsihîsîlif brougiht flic u'm, nit, %w vtgfoly itepiiçel tise piîssîtf of tise Uqic and )tos-t!i
mschiief coi iisit'f ty diggissig tuai cellar toe loir. eypteciatly in tise s ien of tise plititff's geondu anJ clmsttis-ttat i4 ho 811Y, cisc
back part et 1h, atnd il 'uas insisted tisat lie sisoull Laive lakets care itweltissg lieuhe, logeliser tith lthe dsîors. wssiiews, aud ttiiluw

tfinit lie sid net mnale tins cetiar su Jeep tisa tie pipe 'usiicîs hall franses tisereto belengiug. lIn') tist tise Jefr'nuant wrougliity
been piacei flie watt woîtd be above tihe bottent of tise cotîsîr, miehainesi froin tise plaintiff certaint goods anti elitttea of lise pliain-
nuit su wsuii net carry off tise tter. Buist we cansst say tisat t'le tiff- tfsint la te gay, eue dweliîg bonn..e, togeihcr wuitîs Joers, tests-
jury titi wreug lu Ssct hldling thse plitiîff respousmible fer thse evits mlcwq, andt wuiumow fraties tiscreto belestging.
lie cempined cf. Te engsner, er sente eue etuployemi by fit, 1Defenstatit peaded-1. et guiity. 2. Tmat lie sii geesls au
liiscult have accu finit tise draits wuas îlot being btiuitty carrsed clisaîteit wuere saut, suer wserc nsy or usitisci cf tiseso, Isle plaistuff's
forwerTd. Ail ires open te inçpcction. Ir tise hnek part cf tie ns 'lee
celiar iras a feir inc'.ses toirer tIhan tise front, anti tee lei fer Isle At the trial it appeareti thie plaititiffctaimct i ss nssignee cf
pitcis cf tIse seirer, thse conacqueuce cf that wuoulmi ho tisat tIse a sssrtgssge, irlicî lie preveti, execisteti by eue Scott, cf tise tend
ites ccmng front tise surface ce front spriugs itt tlint part cf Iou Wsiici sîcet tue btouge lu question, 'aics lie cuteadeti Nras a

sise celiar would net fintd its wnsy int thse seirer; l'ut tisat Çs'tture, ni tiserefere part cf tise freeblsoit.
circumasttnce coultil timt acceunt fer tise fslthà coming uit front flie It 'us'ss nbjectcd, ausong clîser tliugs, tiat lise tille te laund conte
sewer by tie pipe wvîics lise ciefendaut'a englacer iaitd iserte in su l question, anmi tîerefoe thsat tise court iras custeti efjurisiicticîs.
the Walti. -&The lcartieti jusige resersed l ave to musc fer a nosuimst, anti ni-

Those iînesses whis irere best ablo te jouge, sudsi as tise acting lowed tlso case te proceed, wrien tise pltîistitf obtasucti a verdisct
City Etsgineer, Bîrunei, thse Clsrirnsnn o! Ilte Iloard cf Werk8, lime cf £21.
City lnspecter and esisers, gave evidence wisil streugty aspportct A rote iaii lsaviug beeu ebtaiutid lu pursunsce cf tse ]cave re-

ilhe plisintiff's case, auJ tieiret that no preper attention Lad been servcd oe for a noir trial, SMALL, Ce. J., delivereti tho feliowitsg
gisven te fle îserk. .judgmcnt :

Aus te tise étamages, vue '%re neot sure tisat they 'acre excessive. Il Uipen tise authority cf the cases citeti, anti particulaely the
Tise plaintiff suffereti mucis iujury anti inceavcnience. ablc article lu tise Law' Journal cf 1800, linge 145, anti thse cases

Tîsen as te any iegsut questien, il dees net appear te us thint the there referred te, 1 amn of opinion taI tise mentent tIti question
case aiffortis reent fer nny. These 'uss ne necessity tisaI the firos0 attse trial upon tise ovitience tise court iras ousteti cfjuris-
defentiants aboutit pass a by-iaw en lise subject, certaiuiy net iu diction, anti tisa ail that subsequeutly teck pince wts cut andi
rcgar'l te every sul drain tbat iras te bc matie, tisougîs it ireulti voimi; anti consequently tist tise verdict most bo set asitie, anti
se, riglit anti preper tisat there siseulti b a genemat by-law upon tise partiez; stand lu relation te ecd ciller as tbey sîtetod aI tise
tise subject, laying dcwn a certain systen cf peoceeding. close cf tise plintiff's case.

Tisat tise corporation tit in le t, threugh tiseir tervants, mette Tme rate la tiserefere matie absotute fer s' .tîcg oside tise ver-
tise drain compiaineti cf is piaiuly proeet, and tise question dict isithout costs."
isisether tise irork iras batiiy doue, ani oecnsionti thse damage Front tbis jîltgment, the plaintiff nppe«tec.
cemplaineti of, iras also clearly retelveti by tise evideace lu faveur Rebert A4. Harrison, fer tise appellant. First. Tise tille le ne

cf isepllulil' ~isa i ceplanei c lanelîgec. Tse ctets'uas net breugit ln question. Tise stalute enncts tisaIl Tse saiti
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courts shah1 not hlaro cognizance of any action where iiie te an itstnd wus beisîg reoecd by a persor. to vrhoîn tihe inorigagor land
Is &rusîyis e qllrsrson" ICoîssol. Stats. U. C., casp. 15, sec. 16). It Isolsi it. as hoe assure, becauso hoie oer mecntit to pay nîsy ruoro
has beon beldlitant tho tîti allnut bo bonà fide in question, anti it snsy or. lise sartgssgc.
mniy lie so eitiier on the plondings or evidenco. Ilero the Icarneti Tiso plainili nnîsrssliy wîss îsclincil te oppose buis os duisinili-
jutige tbouglit it was upon tise esidence, but unless title te tihe ing tise value of i% 2eurity. andi PO broughit Ibis noion isn the
landî wrss an snyredient in tbe trial andti natcrial to tho tiocisior' of county court, tbe valait of tise builinug beiîsg simali. Cossid ho0
tIse case, it ?sid not como iun question (.Ikorio, y. Thse Crand Junc- have bais riglit tricîl ini tiat court? Defcîîdaist picnsded tist the
lion Cariai Compansy, 13 Weekly Reporter, 513). Tifle le nlot noces- bouse was taot his.
sitriiy in question becauso tise suibject of dispute is a bouse cle.imcsl Se fatr as tisai. msight (Ieedt on tise questions voiethser it land
te ha a frechoiti or part of a frceliold. liero defondant did flot becon a fuituro or usat witel it iltoo.t an lise mortgngcd lanud, tbat
queotion plintiff's fille to tise fýccbohd. The îîniy dispute was wvoîsls bo a question in eite seise reg.'irslitig titie te land, four if ai
wbetiser the biouse formîel as port o cf ilit fr'rlsoi. Thts was a future îît was pasrt ef tho soil, ansl it conIsi eflhy bo in thant view

qtscoition as to wici the county court hsail jurisdition. Defsen. tîsat il c'ouit be thse plaintits 's property. Thon the, plaintiff would
uiaut diti rot udispute p>hisftir.'s titio to tise htni. Jus CO-itCfltief have te shsow lais litho te the land ir tas rder te mah<c eut bis talla te

liras, that admitting tise frceioiti to ho phaintiff's. tisa isause sucîl tiso bouse, andi tise court ws Id have te try andi doterssîne uapon
for usas ne part 'f tise freehlsed (reerefield v. Xcsusman, 4 C. Il. N. tisaI rigit.
.. 418). I We tlsisk tise ed junge rigly beli tisant lie land ne juris.

Seconly. Tisa lbeuse boere usas chcarhy part ef tise freeisohd as dictions, anti se cousit t.ske ne procecding in the cause atterie saw
between vendor nnu venduc (Bunnell y. 7'sspper, 10 U. C. Q. 13. 41.1; liant titho te hani %vas breugbs in qîseâtion.
lJald v. flgar, 1. U. C. C. Il. 382,>; andtiIf te, plaisîtif bsail a riglit Ap eol dismisseti.
te fellow il (Mosrris v. .11aZZoch, 21 U. C. Q. B. 82). But if nlot part
et tise freehoiti, it s,îiii belengeil te tho plaintiff, for tise mortgage Tni, .TrLoD- A oixr
sissier whîicis lie claimas vras flot oriy, et tise landi, but ef ail buls.SAS>dO .Tr ew-('i O5'~T
ingQ, &c., tisercon. Cu)atradl-Cbrorason-SuSLCltract-LUbitY/.

Tiird!y.-Es'esi if tho titio te hnti tit coma in question, the One T. ctat& s.tth the d.sfèdant. & ctPOnstin, tu «ustîtr'Iit certalin wark
juiugment in tise court heleus cauinot bo supportesi, "or the court 1 eose thm. ald on the saine day tise pliantItY ograsI %vill T. ou do a portion of Ji

usas isencsused ofurîsiicton, nti hti n pouer t mnko the o ça$Iasuiet ta the aise ndittons wtth bti%4 uT.In A hiconirnei.uwiiiî iih
%va thn ùste olursilctinandhadno owr t ma-o he defiiîdaîiie, osais of svPileh staA tiost W per cent. cf tise pri.e sosid W, nit.tsie

rnle appealed freint (Totrford Y. ParrtsilV. 1 11 & N. 622; 1usauilt Irec monts isfter complâtion of the w-or), aed thon pi sspuss tie ceri.
lPowler, v. WJhsîehead, 16 U. C. Q. B. 589 ; Campbell v. Vavidion, oae or thus mârger tuit ft hast Wen performed Se bis tMixefactien. T. on the

1 «JIL . Q B.222) une dy b ltes, autortkd defendants teoy the piaiatiî for hi@ work u&pso
19 ~ ~ ~ ~ ~ ~ h U.un C.Q 322 tsui~îof T."s onU=at volit t lm, and diendante lu &i'ewer agreet ta toie

Ifurno, contr.-lftle rulo usas a nuliiy, as seemns te bo con. provsded teplaitsiiff abouid ca out tis cotlhlt wtT. adperforahiWlit ok
tentiet on the taibler Rilde, ibien tisera cou ba ne appeai, anti if toth ttOimtionSoOf thse mosausseer, un m.tio.e certiticat, alte, auy moisoy shouisi

tisea din h an ppea thjutio iati ouse teintefere ani Su SAptsîL Defendants paid ttc plaintitfl l but ttc 20perr enLt, ti work pri.
Élire li bcauappalthejuge adpowr e itefèr, nd ut gressee, but tise manager refsise tu eeetif contplalnluit)gthatSt waalmipropirly

the proceedussgs righît. lia is the persan tejuigo ushether tille te ipert.srned. It waproes,ilowouor,ti lsetoastverbaliy agreed topsy theamen
landl came in question, aisit 11eicision on such a peint is flot the w5oisdworkdudertselsain5<f$1O.ifSteywouddi.teteOmpsny.

sci ice et n Tame ~. u.c. . ~.548. ~ fl<l (rcs.ýr.ing ttc judgmnat ort'lbse court beiow). tion; tise plaintif tast no rig t
Sbe oanappeat (7aio J.ifolcambe, 7 . .QB.58.I ofarilon gainst defondaats, for thee waA no contract, Ietwes'n lhem, and et &Il

tise nrticle ini tise Law Journal reterresi te l'y the icarneti jutige 1eveuts tîxey would necois aibale usiSiosit tise mannwge'a certtflcate.
states tise hais correcthy, bis decision is certainily nigbt. Tise oniy 1 (T. T., 25 Vie.)
gronî horo on whis.h the plairitiff claiuus this hanse is that i't is1 Appeal frein the Couaty Court cf Mitdlesex.
part of the landi, isnd if il ba, thon as tise title te the hanse as in Action for 'Ivork andi materuis, moitîy lsand and roceiveti, accoutat
question tise tile te tise landi must hc in question as usait. The stateti, &:c.
plaintif coin enly succeeti hy proving lais title ta the lanti, ushicls Plest, siever iîsdebteti.

ha drs trougs a arîago f th renîy.The tacts out cf whîicli tbis suit sirase nppeatretl ta lie as fellaurs:
[tn'e',C S -Your argument amalnîs te Ibis ; tîsat cyi- ellc George Tsi eb eîac aeeim vibteLno a

<lance couisi net bo reccivetl te prevo lais aille ta tise land, anti that i t'ampalsy, dateti the 2001s cf June. 1859, agreolI ta constrîset cer-
thurugîssuri eviiene li muo tieire is! tain works for tbe defcssd.snts4. By the contract tise tefentinnts'rsc mom e ec iems erv i titl te the bouse.] 1 coeatt epyTy.rfrmlm eîsaa h rrk pro-Th oetise plaintiff begnn te proro bis tille te tise bouse lie cvnne epyTyo rnstm etm ste%

lati te provo tila ta the landi, anti tiser lit 'inas eut et Court. jgressesi by tiemnanthiy payments cigiity lier censt et the work
[Rtoiii'<on%, C' J.-Suppose tho pla;ntiT bail chsosen te set eut bss perfurmeti, rctairing twersty percent. untl thre montbs fier the
toile te the hanse, that lie usas tisa ownuer of the landl te ushichis l coinpletion et tho rentract, whien tise saine usas te bc paid uplin
lers attachoti, anti that defendant romoveti Il, anti iefendant bail the certifscate ef the manager Usai. tha ceutract usas fully exeuteti
isicateti tisaI tishongs tise plaintiff ournes the landi, yet tho lieuse an t e erfnncti. t oue 85,Tyorsbl orinovasg flot part cf it. Ilowu wouid il have steoti thon ?] Thora ntosiedy OhJn,189 alrabltaprinc
ureult tiser have beeou ais adîmission on tise record, wisicii mîght tise work-namely, tisa construSctioofe the tank anti dry iseli for
hsave diupenseti with plaintiff's proat cf title, but there is flothing' tisa gas wionits, ta the p!aintiff fer the sum of $900. Tise plaintiff
uvbieb couiti bave that effeci. bere (Goodcnlsam, y. Denlsolm. 18 U. C. covonanteti wiitli Taylor te do thc usork precisely ta the maaner
Q. 1B. 203 ; CaricaZcui v. .sloodie, 10 U. C. Q. 1B. 804* ; Ceaver v. satilcatesi in Taylar's contract usitb the counpisny. tho provisions
C'ulloden, 1la. 582 ; Gasro v. Marihall, 7 U. C. Q. B. 193 ; Wîallon y. ot ushicis cent,., usera te ha as sinting an the plaintiff as if lie
Jarui3, 14 U. C. Q. 13. 640). 'iras the original contracter içsth the conspanay. Taylor cevenanteti

Renssos, . J, telicre th joigmnt t Ua cnrî 'uitis tho plaintiff for payaient os follors: - «To pay hlm frram timte
The c,,onty C. .euniavere th judgmtio f sh the ut.at au te tima as the wiork progresses, b>' semi-monthly payments, say

is brangit in question. In this case the title te landi uas net, for onts1 ltet nititehtnse ayat suus aI
ai tic por ntercrhogti usinb i hai ighty par cent. af thse 'work se performeti, retaining tusent> par
1ngsu. Tiser s otnb the edn, brugpon qet ythe trial? cent untit tbnec months aftor the cemplction of Ibis centract,

isa painti ast nye eaudn laprs son e tise hase bni en the saine is te ho paisitalpen thse certificate ef tase manager of
bis lis ei rna sina0 eîao(s ssm nta the Lonsdon Gas Company tisat Ibis contraat is fully exteutcd, thse

on wbaic tie hsa a steeof aen bite o passmetin tie. puddle perfect>' uater-tiglit, anti the ushole werk prepel>' anti
grounti, iand net itself set in the greonti. stutcaiypnomt

WVo de net sca the morîgage. The plaintEf as assigxsea et the On tisa saine day, 20tls et June, 1859, Taylor atidressesi a leIter
mertgaga bail nover entered ; a great part et the mortgaga hati te thse plaintiff in theso usants :

heen plaiti, anti tho inhala debt 'ias net yet tise. IVe inter. hais- de With reterence te aur untiarsbanding rchritiisg ta tise paynsents
aven, frein tise evitience that, the morîgagor iras in tefault, anti if mentioneti in tIse contract entereti inte dos day, for thse excavation
60, the plainatif land a righ4 te enter. 13eiog in thaIt position, ha andi pudtitng et tha tank andi dry usait for tise London Gas Cons-
sees tlUst tue bouse in question bandlabcon taken off tise promises pnny:. I bog te sa>' tisaI I arn wiliing, anti I do lsecby authariza
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the colupatly ta p21y int yaur bands lit enci l5meof payaient the
arnount of CathI ct'rtiicile yon nmiy bc>entitleti to, ta Ille f'uit
atuaulit at' y<Iur contcact weith nie, atove 0idd ta, awouilting in
aIl ta (S900) aine haundre<t dollarî?, ivhich the saîid corapany will
charge ta say accloasi, end deduct the sumo out of' ny contrat
prices wvith tcnt."

Orz Ille 3l0th aof June the plair.liff tncloseti t faregoing letter
10 the defeailanîs, requestisig ilitir siccepInnceof ni't. Thte man-
nger of Ille Company, on the 28ch oi' July, teptii tu the plaintif'
as fl'lat.

' IaTor letter of the 301h1 June Iûut iras îluly receireti, enclasing
Mr, George 'raylor's letter ta yen, led 20tb of J une, 1859, andi
re'jassttg the Comapany ta accept its ternis, I l sae- I s'a
instrucieti ta infarm yau ilint th Landon Gas Cau>pimy aire wil!-
ing ta contply tlterc«ith, provideti Ye rful Corply with your
agreement ivith Mfr. Talylor, undi strictly llccording ta the las
specificatious andi conditions wbich binti 3fr. Taylor itbu this cern-
panly; andi en the express condition thfit your portion ai' warks
wilb 31r. Taylor bo douc ta te sntisi'actioîî aof tiai manager ofllte
Landau Gas Campatny, an iihose certificate atone shall any mney
bu paiti.1

As the wark progressoti the defendants paiti aIl ai' the $900,
except $180, being the twenty per cent. ta ha reblined, uand 'lhic
iras ta btc paid upan the certificate of the manager, ai'ter the work

ira cu~lettitabisttii'aîin.The manager novertiti cortîi'y
and cataplainei ai' the mannr ia wbich the %vrr, ias doue, anti
that it 1.ad sustaineti injury by the well nat bciug praperly puti-
dl d The defendants appenred ia have settieti with "'syl or for

411 the ather warkS Contracteti for, 1faving titis matier open,
The plaintif' gave verl eridence hy rota mita worked for' Mi,

and by otlitr persans, tbat the manager aof the Comtpany was will-
iagz ta pay the men ilameubiag, aud iroulti divide anrung the pnrtiesý
ta irbata t plaintif' iras intiebteti as i',r as $100 iroulti go, if'
lbey -wouhti discharge the eanipaay, but titis beemred ta hanve eaded
ianaothing. The plaintif' brooght Ibis suit aais h oetat
sezking ta y'nke thora bis debtors foar the balance de on lus wark
$193, andi obtaineti a verdict fer $180.

21 rube nisi oblaîneti for a neir trial vras ai'terwards dischargoti.
The 'MloingD extract frata the jutigment gtven in the court

lieloir, viffl suir apon ishat graunds it proceedeti:
The questiaa iu my opinion was fur tbbc jury, whcbher the

tiefendant3 aiccepteti the plaintifr'i5 work anti labour ia lien ai' Tay-
lor's nimier bis Comtmet, andi if tbey ditI, did they do it irithant
objection turing its cont'inuancc, id net only use it e-.er since,
but upon sevoral occasions prom tîed ta puy. Thoea being ques-
tiens for the jury, and having by ilhem been found tu the piamuîf,
aught i ta diisturb tte'ir verdict ? 1 illink, lapon tae aubhnriby aof
the case cited front 17 U3. C. Q. B., T/te Oreai Wesler R1. M Coa. v.

Th$e Prmion and Berlin R. Il'. Ca., psges 486 undI d8S, ihere
Itohinson, C.J., Iveaks l'Woxus, liq vevor, balte it ta bo CIter

ltaIt, la casa tho 'trrks for irbich t he plaintiffs are secking ta
recaver was donc upon the defeudanîs' ra'thway" (gas 'trOrks) In
tlteir reqtsett, anti 1ud beon accepteti andi used by ttai, titey
itoult bc hounti ta pay for it according ta its vlue, aattvithstauîti'
ing the vent ai' ny undertdcing by theta untier their corperabe
seul ta puy for it."

Anti ngain lie says: Il Io thiDL the tiei'ndaals ehould b ho lt
ta have accepteti thewvork tand nuaerials aof Ibe p$liitifs, ire
they aw andi approve<r" (diaI Dot abject) I' te work gaing on,
anid e2pected ta derive profit front te use oi' it; anti hesides it is,
peraianneatly upon tbeir landi." There is no donht tht verdict ai'
bte jury la titis case iras correct. Tho ceues are so 6imilar 1 can
sec no distinction, ecept tba, in lthe ana lthe dei'endants wore a
râilway cauapany, und in the alier a gus camnupy.

From titis judgntent te defendants appealeti.
Becher, Q. C., for the appoîhants*, citeti Marga v. Bu'nte, 9 Bing.

6G72.
M C. <'ameroa, Contra, citeti Grass v. Brickei, 18 U. C.Q. B. 410;

Coekiag v. Ward. 1 C. B3. 808.
J!L.~,3-It i-%quilc cIrar that thte defe»t1alli. Iceransnmc-d

ta pay the plaintfi' lor his wrr any th'iog except what rylar
would have beea entiilcti tu for thtat portiou~ ai' tc* 'wk, accord-

ing ta te terris of bis conîract, bi hoe pe-rformeti thD iraleofi
tht mark biaiscif Tht consent given hy the mnager in lbis letter

,-I' bbc 28t1t July, 1859, titat bthe plaintif' nigbt look ia the g.13
Comnpany au the, Conditions stateti thi'rein, Caout Dat eutilie 1ite
pliittif ta sue tftat Comtpany l'or wark uînd labour, us if the wark
irero betng doue l'or htn, insteati ai' uder a catrulct iiith Ta'y-
lor. 1 C5ant understand boit the plaintif eau be allowet ta

%viaive i's coutract wi:li Taylor. anti look ta tha dei'enuuts as i'
dies3 were answerabla for the wark dette untier titat coatract,

-wilhout a single condition containeti in it hoing perfortact hy Ile
plaintiff.

If tht hearneti jutige toit the jury bliat tha plaintif' hut madea
out nu Case in li, as sted int the motion for n nuit trial hefore
bita, 1 thlikal lie was quite rigît in se tellicig dte.t but 1 anm quito
ut a lais. if ha titi sa direct thent, hait ho conîti also tell thent
tîtat 1, lhey iere, toal ei mut the itholo Case upan Ille evWnce as
the'y thauilbt rigllt." Juries arc ta3 oi'ten lu tI.C habit ai' stttiog
up icir omit ites ai' riglit witen they ara toIt tbait no legal clairsa
bas heeu establi!ýhed aguînst a. tifeutinut by tha evideuce; but it
i., tleo duty ai' tho Courts Dat ta encourage ttuat disposition, anti ta
sec Illt, as i'ar as titey cau. te l ofsai the landi 8lalh bo purely

atnd curreclyclirrieti out If the mrev'thf of ajury nere nlloîveti
ta ovet"ride the lat ai' the landi, grent danger ai' injustice anti
gros: uacertuinty waulti ho introducet itt aur courts. ithici
moult have a teadcncy ta sap tht foundatiens otjubtice ultogellter.

Tht îvitnc'ses wta spake ai' Uhc alTers ta puy spectfle suais for
tbe 'ark as i Imail beeni doue, diti net, as ta ledrued jutige scouts
ta suppose, establisit un inttettediless or aay atinuission ai' sncb la-
tiebttduea au bte part ai' the ti4lentiants. Thty hati a certain
arnouait ia their bandis Catuing ta Taylor, vihich titey wert authtur-
ized ta pay Ia Ille plaintif' ifl' h bai fufhy conupleieti bis utrza
m':ith Taylor, ud protieeti bte certificateo f te manager ai' the
gas coinpsny te thut efeect, but they ire under no abligation ta
puy ta dt plaintiff; asti even if Ibto auuger's certillcate hsd been
prvtucet, thcy more not bounti ta pay ta bit ans fur work andi
labour dcue for tltent at ttoir reqocat. lie is siitll botitat Taylor,
unti bis snrety also, if the contrue: vitli bia bis net hotu carnieti
ont accardiug ta is spirit. If it bas, thea Taylor us auswerable ta
bitu foar uuy balance due, but the dei'cadants canaie any grant
hoe matie liable in sncb an action for anlything.

The tact ai' baling the markz ino their posesston dats not affect
the mincter; thcy more Cntiteti ta do sea t the tinte appoitto for
the conîpletion ut' tht conltracta, andi morueut hointi ta butant: ta
injury by the fallure ai' a man seho, accardtng ta bbe tcstttaany ai'
ac ai' the wit-iesses, mas not a day seller white ne was engaged ha
tan mark. Tht tes:imny shows thzî. tht mark mas mot Jouae
acarding ta thte contrat wit Taylor, andi that it mas badly tient,

stit iunder any cîrcuà»,tauce8 Iter ie net ;In greuna tatever ou
whirit a verdict ta ho miintaitied against tht tiefentiants.

The jutigment ai' tht leuructi jutige must ho rereti, and te
vçerdict bet =idte, andi t. nom trial granbodl wmutant Casta.

lluaues, J.-W bat wua te learnoti jtudge's charge ta the jury
wc are uot boit hy lIe appesi papiers, farther than titis, that tbe
rule ta set aside the verdict anti foiat nwoi trial, expresses th«qt

-thti jury v'cre tlti hy bte .tudbe bt tae plaintif' hcd muade ont
no case in laie, anti that tltoy, tht jury, reere ta deal witit tha
inhale case upln the evidenco as titcy thougit righlt" If 2ucit a
direction as that wcr- givan, it coulti net ho susb.ainlei; for if te
plaintif' bat matie eut no case iu 1cm ta Charge the defelnttt, tce
jutiga etonld bave dîrecteti eheai ta finti a verdict for tht defeni-
dents.

In giviag bis jntigzaelit an ttc applicatian aof lthe defendants for
as soi triai, the lruet juige lias haseti bis opinion, in rci'nsîng thte
application, upin the case ni' TAe (Jrat W$estern Railczy Company
v. nue Prcu:an ad Berlta Railt<q, Compay (17 Ui. C. Q 13. 477).
The c.%«a was ont turning alpon tira questions; first, 'miother Ita
plaintifis wrn tngaging in the construction ai' works ultra vires ;
antd, secontily, wheutiter tae defeadants svcreliable, not hâsing cn-
tenoti juta any tantinet limier ifueir carporacae seul, la btae preste
case tha defendzeuts iit enter into a contract undter their corparata
sel iiith onc Taylor, for tbe construction ai' tae ark, dt'h romain-
der oi' thc price ai' wuhici souglit ta be rccoverct lu tii action,
anti Taylor subcontraei te wark te the plaiutiff. The que3tions
opon MIl titat took plsa more, firat, wbhier bhe doi'cadants incra
a: ails lable ta bbc »iaintif' as debtars ta limi for tht wark donc,
anti, sccocdly, irbother thia tcndanuis bad not a rigit ta mats:t

[FrnuÂwy;
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tract te tho saict ioan' f t mlinager. The plati aapressly ai tuany of the 'Ownetr net being ocaupiiere. (;il), That 11>e by.
corenstatd witIi fey!or t0 thtut effuct; and t1e defeiidfintq tu their 1 am wtt-s 1,:îssd wLî.houî -I>y preoiQQos 11-Ute havisîi; beita, necordiwg

Ieiller te the plaLtiff, say îlîay more 'sillîng t puy 11)a plaîntif on 10 the by-let% No, 292 of corporaliun, let t t 11 place of ato
lthe express condition ibat tbe plitintiLW s portion ut lthe works with of lthe aippîicut, and olter parties inteiided te ha asetasead fur the
Taylor uholOk ba doue e lte satisfaction of Ibo manager, Ott ioqe Coliez»pluted improsenients.
certificatealone sliould anjy moncy bo paiti. Tlîe by-iaw mas produvet. Il was passeti on lthe 81 August,

N'eitber of these quesions sceuis 10 have cagageti the attenion 1859, and entitled -To provide for the construction of a stono
of the Icarnati judgc, tituugh urgati upon lii» ty the defe±ndanus $ide-wnlk orn Youge.strect, ant 10 Iay a rate tu dafrmy the cost
coutibl. Titera ehoolti ha a nota trial, wittiont costs. The jutig- thcrcof2" It reciteti a petitios cf certain persiona andi Si-tit for tluo
mentl of lte court helow inust therefore bc revcrseti, anthe11 cause purpose, andi titt it bai beau ascertaiued n4 delertone)d lt zhu
renaitted b.ack witlî sucli dittetien. propercy conipristil within certain filad limijts saculti bocn:eî

Tuz Ciii>.- Jtîrtcc, hat-ieg beau absent during te argument, ately braiiîtd by bte construction o( theo te sidc-walk, andi
gave no jutignent. lIht thea petiîiexs arc îwo-thirds inaflamber anti one-itaif in vauo

Appeal allowed. of' the owsuitt of r-eal property te bo directly itencfitted, andi ilat
the value ai' tite whole or the reni properts ratubie under the ity.lei

-k.Po>.t. is $520.18-1; îlîsî the cost n-lit ha $0i253.60, anti amount requireti
flueptop tectll~ temcwec J saabaf it Cualo Qurte- ~ t> bch raisati annually by separate rates to pal debtt and ialeres ti

Th rprpteeIy wai iierff ua of theuur Cýi of QuarterA heuoj gi furtiter ratites the rate Io ha luaposeti per lincal foît
(ILT, Vi. l froutae on thte reul propertîy diracily benafitet, anti enacs-1.

The defendant %vas tritd nt thea quirter session$ for the couany Tbat te side-walhk bc construced. 2. JImpoist the ipe.cial rate.
'Of Mliddlesex, lupoi anl ludîctment under Con. Sutt 1. C. cap 91, 3. Authorizes raiiing the tuoucf-y hy lban oit deitenture3. 4. Directs
sec. 8, anti being convictei w-as sentenced to hc iraprisonetifur tu-o îiliat dia decntures bc madie payable on thte Ist of Jetuary, 1880,
ycara in th.e comon edoi -anti the interest thereou l)-tif-yeniy on te lut of Januzry anti lit
I Y st tute, =nP 99, Con. stet. 7. C. sec. 00, t L e nactoti that of July. 5i ie ul t u th " tieheu ýturca "" ' place of pa8 i nt a t

"n-tîieneeor itty ofituideisj puiuishtihle by Liprisooment, if it ho directs expenditure of unoriy raised, in Colistructing the bide-Walk.
for life, or for tu-o vaut-, or ajiy lo>,ger uerm, -rhall be in lhe P>rovin- ii. lias lio hearing on the points raised. 7. Ditto ditto. $ Thal
cial Ptfe*n . %lie hy-htw stwll coule int opemioi on the day il benrs date.

The tiefendant, uneaning te cealenti that the sentence patsed l Mfilavnits il) support of the apnlication moara filed-l«t, Qi' the
upcon him by tito quairteýr sessions m-as illegil, moyed for arti oh- relator, eworn 21 st May, I8GI, stuting titat to Ibo bast of htc
tained a n-rit ai' 1abeae c&epuand aerîiarart to reiîovL lthe rcord; 1knoiviedgc, recollactios andi balLi',> oo netice n-as left nt tis place
anti upos ther return X. C. Con rauoireti for bis discharga. 1 f aboe or elsewbere for hi>», Of te assessaient niade or proposai
Ife cibtd Rez v, Eeie, 6 Bl. & C. ffl; Leonard IVation: case, 9 A. t0 ha madie by the hy-law No. 292, or the amtouat titercof, or titat
&E. 731 ; Ee pari~e L-ce, 1 . B3. & E. 8*28. suchhby-law n-ould ho passet; that hole scite of ltae parties
R. A. lieu-i-taon showed cause, andi citati Rez r. Berzie, ï A. & assesstd untir Ibo hy-faw;t lie hawas nut t.naro cf the hy-taw

E. 68; Lx parle Neittn, 4 P. & B. 8G69; In i-e Àerton, 16 C. B. Outil soute tcrne after it n-as passeti, andi i-st baceanle an-rar of the
Q7; In tec Smîthk, 3 I. & N. 227. partiaulars afi' t, anti of ithe proccedinigs ou. n-btct it w-. b-aseti,

RItostsstu C J, ti eliçereti the jotiguent of the court. whLin calleti on :o puy taxes for fast year 186f»>, n-hîal vtas the
Thte proper prtceeacPog te reverse a jutigment of tae Court Of lir-t year in n-hich aut assessment n-as moade ustier te. y-law ;

Quarter Sessions ij' hy writ of errer, Rlot hy aomma-y intiarferi -Cr, ,ad that this n-as, tu the hast of bis rco*ecton, ia February ls,
ai' this Court opun a return te a certiora-i, s in cses of sumnrnry 1 1f1;» that ho consultati counisel, and n-a aivitet i t n-as illegal.
coniaitions, in n-hich no n-rit of errer n-lt lie. 1 bot as: it n-as 100 late ta nuaove against Lt lest liIary tari, ha& n-s

Asti if flic priioner shahl bring ar.-or in tlîLs case, then, under adisetil Ln order te avoLd a diLstress, to psy taudcr protest, andti e
the Con. Stat V l'tAcp 113, a prîîper sentence may ho pa.ssati. appîy in lthe follon-ing tari te quasit tite hy-law; ltaIt ha acour

Iyè inust reunani lte prisoner te ltae prcer cu3toîiy in tbe 1dingly tiLd puy aaidar protest, and;ti nth e s-con-d intention of
meaninue. inoviiîg to quash theu by-law.

Atther affidavit ai' tae retator stateti, ltat the tetl noniher of
COM MON PLEAS. asessedti-et-s of rosi estate affecte! hy tae by-law moare, as lie

i bifieves, ni ascerttained hy the city clark, twnny-thtea-; tat te
btusi v EL C .a'". Esc, tte-îru-o.ur b petition on n-liSaite 11 y.law je passeti, thera v-rar 8ubjoineti

te unae o! sitcn. pet-sans.,,sett-ng tant out; lthnt out of the~
IN, Tr MATNhi OF- IG-.Qac.r~ Nictir &% rute C0oavon,71 or ixtCaiî. cight par-oas viare on-nets of s-tsi property affaeti; iheat

.îîs cr-v os- ToitoNTo th B1 ank aof t1rWltiî Northi Aunia nt the filof louîrent moart
J14d-ixt, fuitc a rdiaary ituRwL.Smng the roi Co j= taxop nio ownare, bot na-ititer tiir eorporarte nanio nor 5cel wre set

i-vapcilat mate creacteS ia ace.Iulraik hy-îa.e. ou>cî a n %m-r x andi subsctnîhatri to 11 patuttun, but titeir respective casIiers or
fou> A5 bltý >1wauld esica .> of, lic <ta,- ten it $hll lake iEsut. alA ehul> managera signat in tbe)r on-n naines; ltat the atier rix pet-sens

no: rmequu iunait é%fiien tu ti.,>-kd ..*r U, tl;-ici uicIii. id.t ot ann the rcai property thty occupiet'i,-cîh lues affeetati
3,rl. The N>unir,îiu l>kni-ixlî Au-t auuih,.ris- le ,rk t-I il,* nurate> ta "fXc-

îuuus i, inl and - ni.,," hruutt,r pru-iscam Sa a -uç.uai>,c, bt, tu: hy tae hy-law.
% ofae îisi, t. s1ie t4t c.e Win lta 1 jh;iî t t cI,, th* court: 1ias no Anotitar aflidwrit sItan-d 1ct hy ua hy.Iaw of lte city, Ne. 12,

5s,%it.aXua" auaaiar (-culonco'ada, hnt'5li-t paesail on tba 30th àlay, 1859, Lt in provitiet ibt ltae clrk siiolilt
la 2..aer teni, Ri. A. Jluz-riuor obtaineti a rota caffing un te -auto a notice te bo lei'î ut thé place e! abetie o! esch of tbc par-

Corporation of ltae City cf Toronto Io show causa whiy Iluair by-lav- icLs to ho assessati; taIt sncb asasient bati been matie, anti ltae
No- 292 sbouiil nut ho quasbed, on thea grails. Tht, Tfat lte ity- amen thereef, «.ud ltaIt a by-lan- in accordante titereliuî n-ould

lan- dots net ame a day, Ln the financial yas u in-bLd lte saine ho passat by dia Council, unlast appeaiet fraint, as provitict by net
ms paau e n il is la tako affect. 2'nd, Tint tba dahI ceaît oi' Parliamtent; taI t0 il%- besI of te depouentVs recollection, nto

by te ity-law is nol: matie payable Lu twnny yeurs at fartitest sncb notice n-as lfot et bis residenca or place -f abede, or ean-haro.
frot ltae day on n-hich lthe by-lan- took e.ffect. Srd, Titat te for him, titeugl t n-as an occupant ui' property affectati by tuo
debentures tisad, or te ha issuati, untiar tbo by.law, ar-a net iatao by-lan-, anti nas as.-ssst Ibauuntier.
payable La lwnay years aI turtitest front tae day ou aitici t" hy- Copias oi' tn-e hy-lan-s weare aise, put ia, provitiing for lte
lan- îook affect. 4th, ThaI tuo hy-lutw is haset os a petituen of Iassesillant oi' prcperty benefiteti hy the local improvenical,
lass tîîan two-lbirtis ia anuhber, and ono-ibir in vlu ie of t-ee by n-ih ait petitions for sucli mmproveataents, içhen reecieti
propit -ty directly baneftulat titeray, ai' tue onars cf nualà i-osi by duoe Coucil asti tdat-railtb lte City Blrosi f %Vork.s. arc
prepti-ty. àbb, Thnt fustanti of being a petitiun af twc-tirts lin te bo emsamintul by bte clcrk of the Ceuntcit, wlto la e 10 examine
anuhber, ssana )n-hait ic value, ef oner., il psrpnrtq in ha a peti- n ad finauiy ilaterunina' wiiter iuuci paiitiopni atra M-groîl by
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two-thirds in number, and eau,-bal! la value ef the owners of ail notices given te hlmn by the assistant clcrk, te bc ferwardEd,
thn real preperty to bc directly bencfited tliereby ; and! sdCh vre either delivcredl by bimn te such persens personally, or lert
petitions, iviien fourni to coîniply iwith tige provisions of the Staitito nt their places of abodle, or put in tie post office, iuit lie believes
212 Vie. cap. 40, 1859, hie shal anion- other things endorse the notices rcferroil te in the foregoing affidavits or tige assistant
thercon bis certificato of tie correctness thercot; ant! of tbo value clerk, %verc placed iii the post-offico lu Toronto, on theo day tbey
of tho irbehle o! the reai propcrty ratable under the by-law. The. iero deliveret! te him.
city engilîcer is te mal-o a report, sbewitig irbot real property ivili Thie Icaso put ini vras front James Lukina Robinsen te George
bo imznediately benefited by the propeset! iiaprovement8, ant! the Michie and Thoinas 1kay, dagtet! 24thi April, 1857, madec in pur-
proportions determnct! bylim, in whîîch the assessiaet to defray suanco of tlto net te fîîcilitate tho leasing of land!s and tenlemelîts.
the cost is te bo ronde on lte varieus portions of the reoll estate se lia &endwai for five years, irith a covenatit by the lessees ataotig
benefitet!, ant! the clerl, is te couse a notice te bo left at tho place other things te pay rent -and! te pay taxes."
or' abolle otf enzii Of the parties te be assessed for such improvc- DItArrIt, C. J -1 ain of opinion their is ne Nreiglit lu theo bjet-

ment,~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~. tl0 tIllesetbs enmdot toaottttret ina ete effect of the cevenant te puy taxes. The statute in
annt! ta by-law !i accordance theriih will bu passet! by the giving tho enlitrget! senseof etto limitet! expression clteut!s it teCuuneil unless appealet! fromn os providcd by loir, aIl tuxes, rates, Juties, ont! assesmients whlatsoever, irbether

Among the regulations of the city Boardl of IYorks is one that municipal, parliattnentary, or etlierwise,, chargea! or te ho charge(,
thicy ittl ouly recottinou!. te coustruction of noir werks by spe- upan the deinised premitsa, or upen tbe lesser un occounit tîjereef.
doal assessnîient, irbcni the petitiolners represent two-thîirds in nuom- 14 mnust therefore trcot the relater as a person liavizig ai' iiiteret
ber eft' le proprieters in fee, and! One-lal! et' the assesset! value et' ia the by-lnw.
the property. lAs te thoe first objection, I have Colt a guet! dent ef deîîbt

By tise elerk's certificate, attacliet! te the petition for thls in - iv jet ter jie legislature dît! not latent! that, in the body e! every
provement it is statet! that the total number of persoi.e ajssesset! by-haw shal hoe statut! a day 'Jpen whîîch it is te take e:ffcct. The
fer property te bc directly liencfited by this ixaproveugent, vras aute on vvbieli tlîe by-laiw la passet! dees net uecessarily feraia part
tiweuty-three ; tient Sîxteen naines were Figned te the petilicnt; thereof, thougli it rnay bo the proctice fer somne oflicer of the
that the total value ot' the assesset! prepei ty nuas $520,182, thant corporation te mari, the day of its passing thereupon. Angl 1
tiLîanîtountrepresentcd by the signersefilîr petition vvasS$413,496, tbink tic legislature mollit thiat it sboitld notble tecessary to rcfer
lcaviog unrepresente! $106,686. Tb)ý petitiua begantu:"h te any thîing extrinsic te the by-lav fer the purpeof OC arning
petitiot eof tice mndersigliet, bLcbg- ,wsners -lu! e1 u n cfý pro- ilher it irounta or ha come into epergition. Tlîo purchaser o! a
perty," &c Ail thîese werta mre prinitet! except IlandI occupants,*'i debenture, for instance, ireuit require te se that it antd 11ie
which wure interlinet! in iriting. by-law under which it xças issuell vvero legal, and! might On that

Ia Trinity terni, J. IL. £'zmneron, il.C., showed cause. I[e con- acceuitt requiro te Eco ieu the by-law tool, effeet The third
tended tig relator coula net go beliind tho petition ont! by-ltw ; objection is ansirered by the affidavits lu reply, the debentures art
thot the day o! tlîo passiag of the by-lttw was a sufflcleîît niming ni-de payable vrithia twenty years freint the day tbc by-law Nra2
et' a daLy for the by-law te take effect. Ife sliemed by aiflidavits paýsut, on îvlîich day it took effcct.
that the deblentures were in fact made payable vitbin twenty yeors, I think the fourîli objection tbat thie petition on ivhich tlic
ant! gave up tIhe 4tlh section ef the by-]aw mocvel ngainst, vrhich by-lamv is baseil, mvas net signeil by threc-fourtlîs la nuieber and!
migbt bie qua.: ed, ttîougla lie residue stot!. lie insisted. tlîat the euge-bol! lu value ot the ovruers e! the recal preperty te ho belle-
relater vas onhy an Occupant (a ceuniterpart e! the lease te bila fitet!, caunot bo entertainct! by us The Municipal hIstitutions
beiag by consent put in), nui thnt bis leaseouly suljectet! him te Act, section '.00 expressly provities thut the numnber of the eweecri
pay rent and! taxes la ternis ivlîich do net apply te a special rate ona! tlie value o! the real property is te be ascertainet! andl
ann! if se, nis the relater iîbovrcd ne other interest, lie %vas net n I "finally doteresinet!" in the nianner ont! by the means pcovirled by
aperson nuilîorized to move ogain st the by loir. by-lom. Tliero is o hy-lavr Cor tdigit pur-pose, under îhmichi the

Hlarrisaon oadttell chat if the hast objectiun vras sustainable, tIse clerl, of the city coucu lias octet!. Il. is net clbjectet! that lie
case iras eut o! court. octet! corrnptly anîl fraut!uleatly, ont! tlîough, os I gatîier freint

Camî'ron filet! oflidaLvits : 1. Frein tlîe Chaomberlain of the city, tlie unansmvct!d statenîcats in the relaorq affit!avita, Il city
statieg that ail debentures issuet! by the city îvre dramen nit under Iclerk, lins Callen int errer, on errer eabily occoutited for, as lislîi- direction, ont! tîîat al tliese issuet! guider the by-lair in ques- cocunn eedai rî i sesient roll oily, yet 1 thiiik
tion ivere made payable within trenty year% frein the dote tliereof, ire cwnu on that acceunt annul tlîe vdiole procetag.
being dontet! on tlie 16[là Amigust, 18.59, omiri imals pstyablc on the TCie Pli sectioni of the net lîlainly comtemplaies tiot til
lat JnlY, 1s7i1. 2. Frein Ie astitc1lrrk of Ille C-ndIi. Prov- objection %boula! be licard nti ilisposeil o! by ilie Coulicit of tie
ing n cepy prodlucet! e! "< mueli o! thie asscssnîie roll o!f8M as citv hefore the by-1lom ic poassul.
refer3 te thoe stoîîe siile-wolk in questioni, us tlî:t roll iraq fin.-lly i imn Sint te be unt!erstoot! as t!etermnin.- Ilît lie sionit! have
passet! by thie court of mevision for ilie year; îlîot the roll i3 he coîîfiet!is eîîqoiry te tlîo assessment roll, %ilien hie iras reqmiireh
oaly marns iherebyv thie officers of thie Corporatien cms inake tle te n,îcerioin andt irislhy determine tIse motter et' iiunilber ani vaille,
necessnry coailputaeion as tothe auniber ofh oivner,eof reol property but 1 îlîiiik that liaîîng octet! as ive nizist assuine, Ibonc fid, the
te bc e aefite'l hy aîîy iniprorcect petitconc.l for, andl thîe valuie leg-isleiliro intendlc' ls determination te be finrl, os thie !ouîiîla-
o! amîclu real lîreperty 'Chat accomt!îng te tige roll, tie petitioit iii lion for thîe by-law autlîorisitig the iniprureinelit ant! inîpesiîîg
question iriq signeul by tmre -hin two-thiirs ln number amindori- the special rate. The fiftig objection iiivolve-s the saine consîdera-
hal! lu -value of! ruai propemty dlirect y befitt!d chereby, o! thie tien.
cîrners o! suchx real proîorîy ; thiat lie made chie ca-lrîil%îîoîi. ant! The sxts objection le sustaine! in flot as1 1 unliersbandt!igie
belteres the sooson te 'bc correct, ndt made the neeasary certifîcno. statements. But thie provis!ion requirieg notice o! thme intention
whxich waa signet! hy tlîe chcrk ef thie Cotincil ; chat on Uic 2ut! te pass tie hy-r le lieh givon or sent to port.esaoffectet! by lb, is
August, 1859, lie fîllet! up ant! odiiressed te c-ich of thie persons net btattitory, nom is the valit!ity o! chie hiy-law moade dependett
naîîet! in the seventh cohumain oC the asuecsment roll, under thse on provisions containet! only in hy-lavrs. And! olthongli tho
hoot!I "owners lndt adt!ress," a notice o! tlie application for thc relater states in bis affidivit thot ho bat! ne notice o! tlie bY-Iam
imprevement, und thse intention te psa te necess-ary by-laiw for Iluntil somge tinte aCtler il iras possecl,"l ondt hait hoe first becnmo
that purpese (nnrxng a, copy), ant! gave cuch notices te the omarc o! tio particulors o! it, ant! ot' thse proceedinga on which it
ineseger o! the Corporation te bo foruvî 4rt!et te snch p.- ties. insbse!l Febroary Iast, yet it la ditticuît te suppose thnt hi0
Io thua roll thte relator's naine la enteret! in the first, column as iras net awore long hefore thnt date, thot btie stone sit!evalk iras
occupant, unin tho aurenili columa, J. L, Rohinson os otreer, being laid demç, or thrit thse work, maçs et' that rbharacte-e Vçrltich
ant! the naine of Mr. I. (tlunnr, irbo malle un nifi havit le ,ulpport urî îulhy pla for by speial local mate. Thtis iras enough *te
of Uins application, nlppe.ars le the first columet. IlGidinour & put oeny one on cnqîîiry. Then lie scenîs from lus cnMa txpvessbeul
Aifret! Coulçen," as occupant,-, ant! Jolin Crawford le the 7th te have becoe aurore of the by-Jawr somne tirno befoe lie becanie
colone, us cirner .1. Rodt!y, the moesenger. made ofrida-vit tlint avrore cf itq precine contents, but the knowlct!ge eft'hle fîî-st vas
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notice or Ibo second, anti lie nîliglît ihen have lc:îrneti cverytlîing or :îny L-tier persori or persons whornsocer, iîaving or iawfuily
necessary tu 2upîîurt si îucht carlier applîicationî to quasb the claitiiiîîîg ait> cstîtte, rigiît, title, iiitercýt or ueiîaîd otf, ils, or tu the
by-iaw. leiicti preinises, by oir tlsrough lier or thocein, or by or througli

icre reînaiîis only the scconti Objection, vricli is pointeki uit lier or thiîir fiets, ilieasures, consents, defîsul t, negici, or procure-
tie four:b section of the by-iaw, and this section Las hecto abaît- aient, or by, front or througii any atiier persomi or persolis wiiom-
doncti on file arguaicnt as illegal. To this extent therefore the soever. llrcach, flint after plaintiff becamo assigneu of the terni,
by-law mnust bo quîîshed, and flic question is wlicthcr flic residue ilsîd possesseti of the premi3es, and while the reverbion as vesteti
cita bc supported without it. 1 (Io net percivc toit flic statuto ins Rubert Blladwin, andi iii lis lifetime, andi during the terni, tlic
niah-s it indispensable that the by-a une eotili ninme the day on corporation of flic city of Toronto hall the lawful right and titie
wLLCIlo cither Uhc debentures or the interest ticreupon btioniti (not derîveti untier Mublat,&c) to enter andi te grant te
become payable. The third section of tiio by-leaw distinctly sautho- uUihers tic rîght c)f entry upon the deuniseti promaises, antd to retain
riscs tlîc raisilng the mnley by len on1 debenturce. It appears tliat possession anti te disturb plisitniff ine encjoyaient thercof; anti
the dcentures thein-elves avere ibsucti in conforniity to thc statute, aifterwards anti viiile piaintti'f %vas possesscti, Ulic Grand Trunk
nlot ini cenîpliance ivith this illegal provsonl iii toc by-l:îw. The ltailway Comîpany, andi otiier pertens, having lawfnl righit frui
other portions of the by-law are iudependeut ot' tile fourth ant ieder flic corporation of tic city of Turoi.to, (Out derireti
section. Ail- it svould Lave been, as I think, a legal aiîd effectuai uinder 'MulLollanti, &c ) ant ihavin, fui], just andi peiet riglit
by-lav if thi. fuurth clause Lad net been ilitrencetil. lav inny, I te enter intoe icpseio f Uie demistil preraisos, i>y nu-d
tbiîik, lop off titis rotltsn liiîb, anti leave the trce te ivhicb it w:îs %vilthei consent ani naprobation of Roubert Baldwçin, :n lis lifo
attacheti ils fou vitauiîy. It le unneeessary te its existence, ant i nie, ibid enter unti did rightfully put ont flic plainitifl' front pos-
to its hesring tile fruit it ias intendeti te produce. To tiroit session, anti disturb anti interrîîpt aire is tile enjoystiemt cf tiio
asetapiior, il oppears te, me tlio îefect is colifiati te tho fiiurtii tiemisei priaohisos, anti bcbng ia bncb possession Uic Grand Truîik
section, ratil does net vitiate Ulic resI: teli fourtii section mueit Le Itailivay Ceînpany andt other porsons cliioiing tatle, andi arting
quablicd. undffer the cil 5 corporation, anti iitî flic consent of the saiti

Uptîn the wvho1e, thougi leaning in% f.%or of Uie first objection Robert B..v itii fi up) witL cartli Uic avaler-lot frein %lie
wLicli strikes an. tic whiole by-law, yet wlicn 1 consider the irater's etige soiithiwards to tie mortherns lisait of an esplanade, of

mischief or serinus inconveiiience wibi probatdy would resuit lO00 feci asile, buiit along Uic hay nt Uic boutiiern bisit of ilit-
fraie quasliing tie by-Iaw at this latîî period, 1 tliink ie onghe, watcr-lot, anti tiîereby, &c , stating flic iîîjory inflicteti upona tho
as & niatter of discretioîi, if wc liosses scc ilîecretioîi, rattîer plaintiff, and flic dagec.
te discharge tisaan te mnîko absolote tLiie raie. It is truc, a Denurrer.-î. Licciioe it is nut shesen ft; ic corporation of
distinction Las beci s udt takien butreeîi objections extrinic te ie city of Toronito claimedt the uîlcgeti riglit, *iirougb 'Margaret
flic by-Iaiw, anti snch as appe:îr on Uic face Of it, as te Uic i.îioe Btaldiwin, lier litirs or assignes, or hy lier or ilivir acts, con.
tiuty of tire court on applicîitioîîs to quasbî aîuti lois Obijectioni sent, &c 2. Tiîat itl5 is ot slteica doat sucli aliegeti riglit accrucîl
is net extrinsie, but, the Consol. Stat. U. C., ch-. 2, sec. 18, soLs. betore tie nnaking of tLe côvena:ît. 3. Titat il is flot shbeuzi by
'), ensables us t0 treat tlic Nvurî letoy "las uiernls've,"' net nitandla- -,viat riglit the corporation, or tie railsviy, or the other persans
tory, anti the 195 section of tile nitîîîiciPut instituitionî net si'Y2 tise cliining untier tile corpioraition, entereti.
court iay qîîabli ai by.l:iw in whiole or lit part for iliegaliey. Pleas - 1. Tbit tue entry, oniction, &c., in Uic brenches
Troatîng tue exp)res5ion as confcrriug aLil aîitiorita', iviti a dis- eliargeti, were tact occasioneti by rensont cf ny malter or tiio
creltion te ahotaiî frontî ils exercise, 1 think, titis a fittiiig occasion centaineti in the CO'Çeîîaaî1. 3. Tiîat M ulblillast, in the saiti iîîîen.
to exorcise Cisat duiscrction. turc of lease, corenantei, Ciat Lie, ]Lis executorsi, atiniintrntors

1 tliik, tlierefore, th illme should ho malle ubsoluto 10 quasis or ossigss, shlîit witbin tic lime, anti in tlic manner appointtil
tic fourth. section of the hy lais, anti qtîculti be diechiarged as te by provincial, municipal or other colapetent, outority, nt their
eue resîiue, avitisout cerfs on citter side. own cost, ereet. builti, &o , ail sucli buildings, matters or tliings

Per cur.- ule dischargeti. on flic demiseti preolises, or in the imînediaite ighbeîrhooti
Iliereof, :iccorîling te tue provisions conitainedl ia certain lotters

SNR . BALDWIN X AL. patent front the crown, ulaîtd 21sî Fclircary. 1840, granting,
f-r 7i,-1 .n-mftJ ftih '.r ariîo:ig'.t otiier thiiîgi, cartaîin lantis adjoiiig Io tLe dcaîiseui pre-
fi a1(" .îng aij tbi;inir 1l dhritý toîeeu flic city of Tloronito, saison certauin trtistm. sacre or mriglit

lty lesteras Jttent. lwiritr il.tto ils he Terlî.cr.Si 111 l.îtn0,týb ecessary te lic erecteil on bslalf cf tlic saisi Margnret Placebo
er'x letlet - itent 

1
,i'[n oite ii liii c,1 b:'IàtC. Cta) i - A «' is-ici Len Iiilbwii lier licirs or assigus. ai propricters of the ueicsed pro.

*.,rr,~'
t ~' .ý li y<ftite 're ',tîd ii îI 'li.o ilii<a a O' ý's i ù ii etille lier tir thei hil i con neya ne of the saisi aili-

A î~r.îli 1 î'.. .. 1intlg tnefroînt the curparatioli if T-',root-:î. nccordin-, te theA . imicl. ,î,. ii ta .ll.iitu i., j.til. .it i Shas 5f~ o... )is,i of the beticia îîpatentî. T1'at lîy li e lers p.ln, inti
t1 '. the «r.t 11 ie~ cip '211.. e,î.r'r,',. thit U!111s, th. , -'er s nl l.ssc,4 l'Y force of île sgittale lii Vic. cs.p. 219. sr bec-lie ticcsa.rv, cii

,.il-1ît. - lit.[, leiiiît, .'rcct ti' w.1n1. qlhOtttIîh'i h n beiiî if of the sail It liert lpail w:.t. as hîrolrictor ofthe ileiniseti
elloby ,ldt. fil andrîî ithr,î a«ersl 4 t>ne fr,>. Soie.irru~îîiite rba'-ect of bue sainle, tu etitie his to a convoy-
r.ctu1 iloer,xlui cfiI csini.. nîî therd tosahe-r îîjsî e ic Sar. uica cf flic adijoining pleces of lanîl, as in the covenant nientionoti,

lot,, &r. t0 biiilt iii front of uied opoti the ticîiseti promisest, an esplanade.'îisoler theii., ir mcat*niimi st&tlî,t é- <.crpi3rstii. lis tti,.r anccat.. eaî'red 1 itin tasoine tnontis front he bst of Jatsîsary, 1853, and plaintifft.tsuiî Uic preriîiag i iuit. Andi h7 fillitig top silo Fpîee ltween (lie walir,,
,slce audi tt-u1 vit i Prý.'.eettI us, ,îi fis. 1>i:ainrr 11ttuoiicusl." dii îlot huilti tie sanie nit any lime, wbitrefore, andi by auebosrity

iiil- s,î icnpli îim. <t ii ii aloi. aba tî tthe ct of th',~ Carixariniî O f the saiti statole, anti aise by atithority cf thie stîstute 20 Vie.se~ins:ciii tiflîti.r gttlwiii.ir niiilàtiii (tS degii.itutii altiiugh ihê statut* dtd 80 icer>aio cforlonttsernd rnkliî y
lit ,xt.t [ieMitiie uttlii, ,xretii of Uie le&". yet as tii lizmacti. otco,,ianta cap. ,th op;ainfTrnoanteGadTukRaly

dl îloat lirue fooan the sargtrei, finaud or.iroeorîîtor3t of the tsssor, but trous il Company, anti thse saiti etier persons for tIse purposes in the s.aid
iifiilgllaiet by thei, hcosa et fits owa coieas the iîetendsnts wcme eîtitcs orts autiiorizeti, entercd upon bbc promises, and diti the sevcriiIo succed. aets in the saisi breacli chargeti.
Tue declaratien set eut a Icase of certain promtrises. ie tire city er 2nti Replication lai 3rti plea, that, according te Uie proçisions et

Toronto, bcing a avater lot, rando 1>y co Margatret Placebo B3aldwin Uic saisi letters patent, it aras not accesFar-y in ortior t> entitle tLe
t> co Jolin ulolat.The plaintiff sheareti thse teri (cf .12 saiti Mnrgaret I'iioec Baldwimn, or the saiti Robert Baldwin, L-.
Years front hIs November, 1844) t> bo veýsteti in Linisoîf by assign. lier as.gignc anti proprictor of thse tiemistil prernises, te erect,
monts, andi stateti thiat sali the esthe anti intecsts cf thse Wesor butid, &ec., any buildings, arorks, matters or things, cither on the
became legîîlly vesteti in tic lion. Robert Baldwrin, îlat lie dieti, demiscîl premises or in îLe immediato noighisorhooet thereof, but
und tîat thse defendants are lis executors, anil set ont a covenant tui by the letters patent the &%îid adjoining bands, vith otiîer
in tise lcasc fer quiet enjoymeut by tIse lossec, lois executors andi landbs, avere granti C'> tie corporation of Toront., ia trust, te con-
assigne, Wnilieut thl asfut Ici, suit, lîindrance, donial, ouster, vcy the saine tc tihe ciners cf thse deosiseti promises, sîîhject t> a
criction, ejection or interruption of flic bcesor, ber locirs or assigas, charge tiiercon Miling tlic londs ; tisa ie proprietors of tise
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detnised premiseq anti adjoining lands would builti the esplanade entpreil by autlîority of the corporation of Toronto, and their titlo
across tlîo lands ret'erred te ini the third plea; tliat according te is sufficiently shewen.
the letters patentî, tlio building tho esplaînade wvas not a condition Tlîc first plan contains ne answer to tlîc dcclaration ; it onlY
precedent to the coîiveyanco by the corporation of' tho adjoining alleges that the ecîo,&c , ivere net occasioncti or suffereti by
lands, but it itas tie duty of' ttie corporation at once te convey tie reason of' any tlîing in theo covenant of' Margaret l'hace Baîldwinî
taie without any ereetions, &c., being firet mnade. contained. tiranteti that it it so, 3-et the covenant Vrlichi is for

3rd Replication to 3rd pieu, that according to the provi- quiet cnjoyment, ligninet the ncts of' A persons, ie broken !)y -,vhat
Biens of tlue said letters patent, and of' tlîe stat. 16 Vie c -I ii cliargcd,' and sa the plen. is no aiiswer.
219, it.becamne necessary on bebai' et' tho salul Robert ]jaldwin,: As te the 3rd plea, in Ly'nian v. Snarr, 9 11.C C.P. 10O1, the court
ais assignec eof tlîe saiti Margaret Phoebe Baldin, as pro- lield tlîat tliis plaintiff, wlio iras lessen of' Lymn, iras booid te
pricter eof the demiseti preunises, and iii respect of' the sanie, ta relt' Terntma u cndt til 20l bic ap., ledtiup tho
80 as te entitie lîiîî te a conreyance eof thc adjeining pieco citY o oot al ne h 0Ve a.8 ildu
of' land, tlîat an esplanade eof enly 100 fect ini iidth slîeuld water lot leased irith cartlî. (Shaw v. Sitnton, 2 Il. & N. 858 ;
bo bujît in front of andi acress a small portion eof tlue seutti 1,AcheZl v. Scott, 1.5 C. B. 69 ) Sec Hale v. Rdemn, 4 C. B. N.S.
end eOf the detuiseti premises, andi acress land covcred ili water 85 ; Schlltî: v. Derry, 4 B. & B. 87'2, whliclî sbow oîîly tlîat
te the south thercof' and that rie otîjer erection, &c., iras necos- irlen al nuan engages te do n particular aet, unless preventoti
sary accerding te tLe coudit.ons eof flue aiti letters patent; tlîat by specifled exceptions, the tenuperary existence of' Uhe preren-
tha building tlie esplanade according te the letters patent ivauld tien (laes nul discliarge hini t'roe lue engagement, Then tLe
net and did net di2turb, &c., plaintiff in the quiet possession eof powrer te build the esplanade dees net iielude the filling in
tbat portion ot' the dcmised preinises ile the declaration epiccified, the rest ot' the land ; andt the tire statotes, or Ille inter eule, 20
anti tliat it iras net necessary in the construction et' sucli espilnade Vie, cap. S0, sec. 6. makes tlie filling iii a charge on the lands,
te do the sereral acte in the breaca charged, but tliat the breaches net 0ui the Occuipanits.
Of' covenatnt comuplaii et' ofrere on acceutoft' de r*-ghtt'ul disturb- A. ihn, Q C , centra. contenideJ tliat as the plaintiff, in tho
ance, aga'inst plainîtiffe consent, by tlue tirand Trunk Railway tliird replication te the third plea, restricteti litsclaini te thîe flllins
Comnpany andi others, lawt'ully claiuuîng and liaving title by andi up time lot bettreen tlîc nerthern boundary anti the esplanade, sucli
untier the corporation 'if Teronta, et' the plaintitl's quiet enjoy- restriction iras ia. effect a discontinuance. lie argued iliat il iras
ruent of tlîat portion et' the denî,sed preinises exteninmg front the net enough te &-ver thiat the corporation eof thse city lîad lairful
iiortbern bide et' thse esplanadet. up te the irater's etige, auj neýt titie, net tierived, freint the plaintiff, a. e-, a lawft'u tte sheira te
including tlie esplanade, nnd were etlier andt difeérent breaches have been ereatedl before tue lease te the plaintiff; but it is imot
anti wrongs titan those jostîfieti in the thirti pieu. averretheictitie iras deriveti front defendant. (2 Sujunul 180, n. 10)

Demurrer te frst plea, because it neitlier tienies, lier conf'esses Plaintiff, as assignec of' Mulholland. iras benind te erect thec
anti avoids the specific broaches cliarged. Tluat tua decizirttum esplnade witiî a ycair afier Uic pasiîîg et' 16 Vie. Owing te
dOe9 Dot allego tLat thse breaclues ireoeccsioned lby any tîing in luis net t'ulfihliiîg tliis ceveimant, in the lease et' whicli lie was
the covenant et' Margaret l'hachbe Baldwtin, but that îîîey ivere in assignee, thue Provisions et ' 20 Vic. became applicable, andi afiord
contravention et' that corenant. That tie plea adis the tacts a justification te tue corporation to dIo or authorize te ha dono tme

tateti in te bremeh, anti onîy traverses ti legal effect o et' en, ats coxnplaned et'. Te plaintif sserts tlîat certain t1ngs orrandi that tho t'acte adnîittcd irere inatters audti ngs coutrary te ne t necessary under the letters patent but boir can the court
the COercuant et' Margaret Pho Baldwin. judgc et' tlîem ien tbey are net set eut ? The first plea, perhaps,

cannot Le entertained, but the titird is geeti. The principal peintDeunurrer te tLe tlird ple.-1'les, ne ansiçer, for the brencli is, irlîtlier uutiler a general covenant for quiet enjoyunent like the
complainei eof is net the construction et' tlue esplanade, but the preseîîî, tLere being nething in existence tlien inconiitnt wiLh
entrY by tho Grand Trunk Ralwqay Comapany and etbers, hlaving the conreyance te tlue covenantee, a inatter subscquentiy originat-
lajst'l title under tLe corporation eof Teronto (net dorivedl under î'ig, wirili Causes disturbance te plaititf, gîves lii a1 riglt of'
!îlulholland, &c.,) aFon tlie deiniseti preaiiscs, anti fiffing upa part a tien againet tlia coçenantor. (Reid v. lluskins, .1 & Il. 1)7î;
ether than thtt covereti by tIse esplanade, ituh carîti, auu disturb- eItl~v elof .&B 84 ~tt nCîs 8,18
ing plaintiff in tic enjoyinent thereot'; tLat it is net siietn thaI in J)uîIic' v. Follioli, 3 T. Rl. 58.1
the construction eof Uic esplanade it iras necessary te do tic aets C. J'atfer3on on the saine bide.
cemplaincd et', and it appears that thse esplanade iras crecteti RtiiC .To rnia usinis hte h hr
beforo the disturbance cjunplainel eof in thîe tlecltratien ; thai the RI5I .J-lepicplqeto iihtirUctîr
COVenanUt declarcd on, and the covenant et' Mulliellanti, leadeti pîca aisirers the breach, et' covennt cliargeti in tIse uleciaration.
are indePùudetît Clrenlaîte; tat tîte jut-tificattoti attetupteti tu be Consideritng tie two ctattîtes relici 'ipon by tlîat plea, anud se
iset up does net spply or ret'cr te tic breaclies allcged. mcucli of' tlîe letters patenit ns tîte pliuî andt tîmese statutes set forth.

it :ippears te tre tlîe corporation of' Teretito lii lameful riglit te
llejoinder.-B)emurrer te 2iid relîlication te iltird piea, bca-u'ýL eter cmi the desniqeul premies, and te aîmtlerize others te enter

it dots net ansirer the plea ; becCatîse the pInâ justifies îlot <lilly aen d lent lmrgi scnîtuiî hu ral t eeat
'ander tLe cevennint, but aise under thc btatutus, in tue hulea and tlîe plaintiff lîlmaself a.3erte, an] tie detcn,mat 41e net îleny,
Mentioncd. thit sucti taiful riglit eiisted. The right te enter and i nke the

Demurerte rd eplcnîiii e ~îd l.e, tIaI ic u.pîcaionesplanade, :iiil thse riglut te enter upou n d fi ji) th,) water-lot,
enly answers se inuch et' the 3rd plea, as justifies limuier the cove- rest upon distinct grounds, tîme one precedi, tlie omlier is created
riant eft' îe leýsce, andti îe stat 101 Vie., but beaves unansirereti at'ter the exectiein of ltme lease set forth in the declaram.ien, ani
the justificaticîi unîler tLe sutt 20 ic , tLnt tlîe replication adinits tîme allegeti breacl et' cevenaîît le declarcd in tîjo replicatien te tlio
the justification as te that part et' the promises include in Lthe thîrdl pieu, te consist iii the exercise efthis Inter riglit.
esplanade, te wicili part only tlîe reptication applis. inAnti it coniti net ircîl be oUierunise irhen ive observt that accord-

Jounder in densurrer. Ing te tlîe letters patent as set eut in tlîe preaile te the 16 Vie.
larr'soa fer plaintiff.-Tlie corenant is in the nsost gêerai cap 21%, the erection et' the esplanade in fronit eith e water-lot,

terIns ûgainst the aete et' every persan lawftully claîming niiy riglît ireult entitle tie emener thlîcof te a coareyance ot' an extengion eof
or intercit in the prenuises. tIse vrater-lot, as descriheti in a nap annexeil te the letters patent,

ht is ut-ecessary tîtat tue riglît et' Uic corporation ot' Toronto te anti aise te a cenveyance et' ether landl specifieti. Miargaret PhSoeb
enter sheulti ho sîiewn, (Foseer v. Pier-tou 4 T. R. 6317, llodgton v. Baldwrin, as sucli erner, leaseti te M.\ulhollani under ioun tue
F. . Comnpany, 8 T. R. 278) ; lier nee t bch stcur tIsat suci plaintiff derives lus tittle, anti Mu\itheliant corenamtcd te huilti tlîe
rigbt existeti ihen the Ie.qssr cnteredl inte the corenant. (Jbsriie esplanade; but accortiing te tîir ictiers patent Ilue esplanade biiotilti
v. Wuillmumâ, 3 Jur. 325 ; Skinner v. Ki/h715 , 1 Show. 70z Wllo*n 1 have luce crecteti ithin three ycars froun Feirnarv, 1840. But
V. Ikile, 2 Saunîl. 181, note 10 ; Jordan v. T'i.Cases Tenip 1ne esplanade iras even luegun in 183, iun the etatute 16 Vie.
Hardw. 172; Brooks v. Jltimphrey3. 5 Bing. N. C. 55.) Tlîe dcc- uenatcd, that uoless tlu owners or 1c55C05 et' thse difeérent irater-
laration shows that the Grand Triinl. Raîlway, andi ether persans, lnts should, within tuveive menths, erect tliat portion eof tîîe cipla-



1862.]LAW JOURNAL. .43

nado fronting upon or crossing tlîcir respc-tivc premises, tho covenant ta do sente speciflc net or aets. And if it bo conccdled,
corporatiorn of Torono should do it, and flint corporattioni wal eut- as the language used, hy Sir N. Tindt, iii Evoa Y. llution, 4 M.
powereui ta impose a speciai rate to dcfrny the espense of suecb & Gr. 9)68, tenîds strongly to shew: tlîat a coiîtract nîay bc dis-
erection hy tlint body. solved by superior autlîority, se flint tic contracter is rclieved

In 1857, tlic nct 20 Vie. cap. 80, was passeil, whichi recites tlint front performance. 1 do not sc why tlic oct of tic Legfislaturc iii
under tie forimer net tlic corporation cf Toronto ha'i controcîcd this case May net cqually relieve tlic covenaîîtor front indleintiafying
Nçitit the Grand, Trunk Raiiway Comipany ta build ant esplanade in lus 'essec. if after hu letters patent ani the lease ta thc piaintitï
front of the city, and tlint it had hecome nccesenry (o grantfürther on nct lind been passed proluibit.ing the erctian of the esplaînade,
and othe'rpotrers ta the corporation to enablc thein ta complete the therc is, i apprelhand, no doubt tlîat tlic plaintiff would have beeni
esplaînade necording ta tlic contrite, and certain other work ce- rclicvedl froin bis covenant ta crect it ; and it appear.q to nie tho
nected thcrowith; and in addition ta aîîtharizing tia construction defendants shoîild ho cquahly relieved fromin rdeinifying against
of the esplanade, and tha cntry iupon aIl lands and teater-lats and acts lawvfni, hacause donc under patvers g7tçen by the legi,31ature.
the croqsing ail svharves, docks. piers and premises Iyiag uithin and ishicu nets, if net s0 legalized, tvould not have constituted a
the himits of tha esplanade, thuis act farther empowercd the corpo- brecch of flic lessor's carenant for quiet anjoyment.
ration ta contract for filling the wlîolc space between the northern 1 thiuk the defaudants ara entitled ta judgunant on this record.
limit of the esplanade and flic shore of tue bay of Toronto, auJ er- rur.-Judgmcnt for defcudaîîts.
for thut purpose ta enter into and upon ail svater.lots, &c. Tite
expense of filling up, &c., was ta ba repaid ta the corporation bvTîeLXIO0FToyovCAWL.
tiheateners or other per,,ons haviug estates in the land on srhîch uBijoopTn.; VCAT L.
tlic grading, lcvclliiug nnd fillinig in elhal bc doua. Ejdei- oef tfntvnstapracped-X'%eeesary whPn four t'rmz lia"eussed

Tite nlleged brcach of covenant, thîcrefora, appears te consitt in wlU/.out 01W 5147>5 hat'n.y bee» talen.
Ihis-that the legislatvire, aller flic lease ta Niallîollann, tehu had IHelZ, t1zat, one month'a noUceof nt aentlon te proe*d !x necesssry lo elocincat s
not crected the esplanade in front of tlic demisedl premises accord- taý otal ion ,sukrtnka~pi& >l>U iyp>cc>g au>
ing t0 bis covanint, coufcrred powars an tha corporation of 31.* C. Cameron, iii Easter tarin, obtained a rule nis, te set nsiilc
Toronto ta interfèe with thse privata rights bath of lessor- and tha notice or trial, trial and verdict ii tlîîs -anse for irregularity,
lessece, and their respective assignees; that the corporation exer- svituj costq, issue lua-iag beau joisied more thon four ternus, aîud nu
ciscd this right, and thiereboy disturbed thue plaintiff in the quiet term's notice of intenitiou ta proceed haviiig been given, or fur a
cnjioymc-nt of thea wuater-lot. That tha aet of flic corporation was ucw trial on thc usants.
lasuul, being donce under an aîztlhority paramtounit ta the lasser, Tiha affidarits stated tlîat tise surît in this ejectosent suit iras
thougu exarcised after tle înaking te lencse ; and fluat this is servedl au thc defaudant in thea latter end of Fcbruary or bcginniag
olialagous teaon anti-y by îîlte parnunonnt, and tlierefore flic of Nlarch, 1859, aud an aippeartince vras entered on tlie 14tli of
defendants .as executars of Robert Bialdin, in iisose letie and Marci, 1X59; that no notice or proceding of aîuy kîind ras served
possession of the reversion thesc acts irere donc, are liabla ta thue 'or taken in tlîe causa front the last data until the 9th Mardi, 1861,
plaintiff. irben notice of trial iras servad for tica tieu next ensuiug assizes

Thea declaration expressly negatives that tisa corporation of at Guelphu. Tho~t on tha 25th of March, 1861, notice iras served
Toronto derived their title by, tbraugh or under tise lesstc or any ou tlue agent of the plaiutiff's attorney, tliat if tha trial iras pro.
subsequnal assignea, and îs not, therefore, open ta flic objection ceedcd içith, application would h o nade te set aside thue proceed-
that it was matter of doubt whether the corporation did not darivo ings for uvant of a terrn's notice, and tlint no such notice liad been
their title in that unanner. (Sec Noble v. King, 1Iil. BI. 85; given ; thiat the plaintiff proceeded ta trial and oistaiued a verdict;
Brookes v. Humplureys, 5 Bing. N. C. 57.) But the plea discloses Chat thue defenduunt's nttarney caused the defendaut ta ha ivritten
wuhat the fitle of the corporation Was-sbesvs that it is de-ived ta, infor-xnng hum of the service of notice of trial, directly aftcr
frai» the exercise of a superior authority, not froin a prier or such notice iras serveil. The defeudaut siroro hae neyer received
paranieunit fitle, and thut it accrued aller tho ]case ta Mý%ulIolland this latter; that ho only becama airare tlic causa vins entered for
iras cxecuuted. It qsscrts in fact flhat the disturbance of plainCîffrs triai by baiag casuauly in GJuelphs on tlic llrst day 0f Chi aisssîzc:
possession iras under tlîa authority of the two statues,'and ca9pe- thiat lie iras not prepared ta defcnd, and tlint no defence iras
cialhy of tlic latter, and thîns confesses thc disturbance, but seeks offcred, aud that he hiid a geo<l defeaca on tlic neiats as lie vcrily
to avoid tia brcad of covenant chargctl. And if the loir be, 9.5 1 helicvcd, statiiîg Chat hcaond bis father, ner irbor ha clainied,
undcrstand it, front tia case of Motion v. Ileie, 2 1% n. Saund. 177 hil heen about 27 a cars in possession, occupylug, cleoring and
and tic authuorîties referred ta in note 10 ta that case, that lu improring.
order to constittot a breach af tluis covenaut tise lairful titie under In Triuity Term, . Kingamili showed cause on affidavits, that
wuhit,1i thie nct coniplaiued of unas donc must have existed before or tisa notice not ta proceed iras nlot sarvcd usutil after tise opeuing ofait tic ime Of tlîe hease, thîo pica is a good ansvrer, admitting tlîat the asizes nt Guelîph ; that tlue verdict would have beu takeu ontlic declaratuon is sufficient. tlic first day if flic defenulant hîad nat cxpressed a desire ta

Looking nt alI these pleadinge. it appears clearly ta me tlinatChie hava it pust off tit thue arrivaI or luis couisel ; and on tise follosving
hasrfîî riglît axcrcised hy tlic corporation of Toronto, and Chose day thie verdict iras tahen, tlic defcîudaîit's counsel bein,- in court,
Whois acted under thens, did not exist irben the carmannt dealared but not nppenriag. On tha question cf neints an affida.Vit tiras
upen iras entai-ad into ; and su far. as tise statute 16 Vie. is con- fied setting ailt a latter dîiteut in 1846, frent defendant, «iccorJing
ccrnad, the axai-cite of thc pairer granted ta tlic corporationu vas ta svhiicli le desineul Ca purclia8e thue land froint tuc Chuurcu Society
contingent on tlue fulfihmeut or non-fulfilment hy Niulholhand of of the Diocese of Toronto, for ihiorn thue plaintiff lolds thuiî Ilî,
luis airu covenant set out in thse Chu-J piea. Bothstatutes proceed as trustea. (flagarq,', J., referrcd ta 8cr qpc v. J'addisoni, *i L. T.
freont the supreine authîority, Cisc legisînture ; andI I do notisc hoir N. S. 254.) 4th May 1861.
it can ha said frait cuytbing Chat appears on the pieadings, Chat 3. C. Cames-oi contendcd that Scrope v. Paddisen <hid nat apply.
the axercise cf that authenity iras hroîîght about by or thrangh Thse objection lucre is, dunt a term's notice hus nat beau given.
thse acts, mouasunes, consent, Jcfault, neglect or pracuirement of The English mIle No. 176 of Ilua-y Terni, 1863, lias not been
thue fessor or of Robert Baldwrin. If ishat tise plaintiffcontcads ndopted hy aur c.ourts, ud couscqucntly the aid practice rensains.
for ha correct, then it would appear ta falloir that whcrevcr thse lie refcrred ta ltjre v. Wi!Aes, 1U. C. 2 Prac. Rap. 825.
legislatune hava grauted a charter ta a raihway company, 'with the DatArs'.a, C. J.-Tse casa of Dcc ou the Jensisa of Ves-aon v. Roe,issual pouvers ta enter and takco lands, tisa axai-cisc of thuase poirars 7 A. & E 14, establishes that flue practica of requiring a terî's
wuihl cause a brracis of covenant ou tlic part cf lassons or former notice of intention ta proceed, wbien tisera had haca no proccding
amners of such lands, wuhia, priaer ta tisa gnnntiag of tisa charter, for a vcar, npplies ta ejectinent as 'sach as ta any atiser kind of
have hcased or canveyed srith a genanil caseant for quiet anjoy. action, anJ the cage i'e tita more reaakable sinco tise tenant lad
Muent. S.uch o cuvanant, liamever, is intended as an indeînity nat aven apl)careul. and Chia parties to thio record ns it stood wr-
ngaiast thua ac of partîcular persans : lint is, of thoso isaving fictitions. The plaintift .Jolir Doc heing aile aud tise dafendant
lasrful tithe before the covenant mas enterectinto. It is nat a Richa-i flac, Chue miter. «;till on tise tenants application ajuîidg-
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ment ilgaiot file cnsual ejactor vas set aside fur litit oî a tertn's ta hat levied by flic CXi purawn, fur fice year 1,W1l, nor that sucht
noticc. 1 conteibs 1 have not bce)l able ta unders5tiid why tho rulc rate ivîl! fief exceed the rate of' tire î rdh in the duitar. 7th.
shiould net aj<îly tu actionis uf ejeciîîmmî as ivdfl us te any other iTheyd <hcot coiutaiîî the reci:als reliiretd 13 tia %utiipal CorpD-
actions, Thue relison of dia rifl requirisig a leerm' notice, ',iz., : rtion ct 'on. Stat. lu-, C. cap. 51, 8LCý "12.. ith. A hydilitv fur
prevent aay surprise on flic dtfendaia alter flic plaiin:iff bas laid 'i i, Pups wa ectdh dvrt-aes fdavla
by four feris or a year withuiut proceading, it; mu applicable te lly-Ittx XZo. 0 was passeil en the btht August, 180, and i3 anti-

,ejecttaeutit as to, Diler cases. t1ed IIA by-laiv fer purclinsiiig à site for- a toivi hall.*' It recitcs
1 dû neot understand the statzment .' ceunsel inl Scrope v. Paddî. that it'is necessary dia Corporation ulîould purclînse a pieceo f

3o, finit ini ejectmius utider dia old ractice, thei plaintif wvas hind, witercoit In ercet a taira lî,11l, ni»l dat a certain piace can
out of court if luec was noa step taken fur tira years. I do not ha boîîght froin Moses W. Boagart for $250O; and tnacts tlint the
Iil tba practiena o 1laid dot,n in an>' authorit>' or book of praetice L'orporallaît do purchase h disaid parcal Dr land fur $25i0, te ho

finit 1 have heeni able to zonsoît, and 1 have never miet w-ut> Iiiy uýFed as a sito for a tewn hall. 21ffl, That tlic ieevc shail 4ssua
.nstanca of ucli a practîca, abtainîig. WIith regard ta the <1111cr- 1bis draft te h dia id Moses W. Blogart for $250, soi suon ùs tia siiahi
Clice iii the pror.aeding siace the Communîn Law l'cocedurc A«t, it iz5 bava îîroperly conveycd and as5ured tha said parcet of land ta tia
truc therci is Dow no deriaration, Dur yet any plea, but afier Corporation, payable the Ist dity of Novenîber, 186i.
appearaince tlic ilrit and appearauca are ini elffct subscittited fotr lly-!taw No. 0<3 ias liissed on tha satne day, and is entitied '< A
declaratiou; and plea, ait isu la made up upon tile arit anîd by.lawt for crecting a tofru hanll." It recitea tih the iinhahbioant
îîppaarance, and Ilia siniute defîrias lhat questîionî the jury is te of~ Nefvmurket ara desiroue of crectin; a toira hall ; that flie Cor-
tr>'. A fipecial verdict nay ha giveca, a bili of exceptioiis tciîderedi, horation are about purclasing a site for suclb hall ; and thut Ît
and juligîicut may hae catred on the verdict, and cocta xcd for appears'there wmli bo a large surplus in tho hiaids of the, Corpora-
or agaitist e'ither pari>', la iliat casa P'ollock, C. B., taercly ti aCter psying for the site aîîd pnying the ordinar>' espensot5 ofC
decidcd finit a comamission te examine tçîtneascs unight go, aldî)ough tila village for tie year; and aliacts, lst, Tliat the comînule
a mentlî's notice oï intention ta proceeti lîad Dot heLn given, lind tbis apP)inltel ta obtoin a site for a tofça halil, aîîd ta iaaka tha neces-
Mnay hâve bien on) the grotud illat tie granting a caînntisson la sac>' arranigeints for the building of the anme, do lt once proeaed
flot a step la thec causa toirards the attaîîîîîîg judgnsent, at is a ta ereat à hall on flie land ho ha pzirchwscd as a sito therefar. <3atd.
calaterai proceeding liLe issuing a sablioeaa; or, wvhich 1 incl;ne Tbat the sain of *$750 ha appropriaied, ta ha expcnetd b>' the

Ia view as tlic hast reason for the e1tcisiûn, flic oh bjection of conîmittee on tica arection of dia hall. srd. That the Reve de
thet defcttdatut's couns-el iras tiiat the plaint if had »ac declared issute is3 draft for suîch suins as moy ha required hy the cotuafittee
widsiin à ycar after the service of the sumizian2, and tlierefore he .1s tie worlk oui dhiaital progreses, so thiat the annt fovr whicli

mas ont of court, which Cbjection uîiiglt he cocclusieel>' auîswered 8aid drafts are issued sfiahh not ia thea aggregato excaed $750. flot
b>' reinîrking that dia rua cauli nat apply ta ejtttniîent-î suaca die payable hefare the léit Nueuîber, 186t. 4th, This hy-iaw nat to

CIMoina Lau' Ilrcediure Act, becausa thc irrit useIf iras stîhsîi' tok.6eaffect uniebs the hy-lai% for the purcliase of a site passes.
tuîed for a declitratiait as socn a-, tlic defandauit put in an atppear- An affidavit of at residont aud rate-payer of file village of
anca, <ehiel thnt stnlne nînkacs equivalent to, n plea. In thesa Ne aivkt %as fileti, staîing thnt ù. by-lilw lias preparedl b>' the

bngsioiiovrcver, 1 nam speaýinig for tîysaf ont>. Couacil of tha Coarporationi of that village in .lana, 1861, fur rais-
1 confes3 I sec no renson T<hy the casa af Dû'e l'e-rngu v. rtoe ing hy Jean $4,0u, upan interest, payable withia f4urtei yenars,

Rhould not lii govara us, alfIl as notiil; la specifirahl>' settled ho hae applied in the purchasa of a site and dic cectian of a tovnt
upon tbis point either by statula or ollier rules of court, lie thîiîk hallttnad mnarket in dia salît village, a Cepy of wshieî was anxatd ta
me should adhere ta tie aid Fractice, wçhich bas heen lîcretafforc iu tha alriutlnit; whiehi hy-la'w, on dic O3hi Junc, 186i, mas put te tlic

acerdance, with thnt casa. vota of the electors. and iras rcjeeted b>' a mnjority of 85 out af
14î decide, thîacefore, this r-bl should bo mnade uîbsoluta, cashs 1093 voters., oul>' 12 voliag for it. Thîat tîrcea of the Couuicil, being

of tha atpplîcation to tea costs in dus causa, a. ma>arity, passeil y-laws Nos. 13 & I0<3, the other nicinr
i'fr Ciir-Roa absobuta. opposing dîcua.ý Thot ncitt)er of these by-laivs was oubîuitted tai

the electore, and the>' wevac passed ia defane of a' petitien sigaed
hy a very large niajorit>' of tlîa electors. That nt the tima thea

?dMaruv. TII>t CouRPOUATION or NIWMATIEUi. afuulavit aWýs swtlot-ttzeî '21,111 Augwst, 1861-Ilia assassinent raIl
Jiyau, 'Ou~, f- rjatwî, rî,aay .xpîdurcaJJtîu' kdi.Vee, .f liait never finally hein revised. aioc bail an>' ofîîac cfle ardi-

M-,iaa a qi'liI' aisGO rs aisariî~a r îary exedtieof tho Corporation foîr tha carrent ye-tr heen
\-ii»<akIi. m.1 t1l Ait Auai'î. 111, puai- tietuSt- Car.uIftll it j preparael or S(Ihuattai4l ta tha Counicil, and lia rata liail beu Sttlcd.

i> îl, Al, sa',ai,îil .i<,,i-,. i ,ru 'stîd ,n,,i uî, fî,r ili piyiusnt of Ilie orilinary espeliiittirio. %fur lînîl sny blpadial
S i li-.'h . ri,,~î r~ i Ç <<I rIi, Iiii 1)$.î.,..<l ilî l., tir aiier i-uc hîecn îîioel fair disatîîrging (lie deots to hae creâtei

î:~.,<,, hui i- ,i ft 1ii t tho ' <t Iibi f-. a' i I11, i.t . #'Ç'.r file~ hvI rchullset of th, ite aui <lha treuatou of (lie t3in le Ill '1lat
'lie acniNi<i f r ,iiii, lai 1' îi-i,, fi1. u &..i*i'.,ii

i1i,,110 teaii tîil a,I i , < a.ilr, 141i<ilî fi.îî,s.rlî'<r 180, thea tvlioba ratahle loroperty of the village wa$4i0or
C i e-«-aa tnS fr- mwt i. =d i,~n il.' atîay i th,î aleebî,ndî dic rste levicît fur titat yenir <vas ùîc. iii the dollar,

îh.ur tht Yî,%r, e'îalits W75 t. ç 1 r 1uit-tr the eri' <liii. 81t1,lli lca« n riatp of abaDut $D<. Thîat the ratahie liûet f ilie
iii li.~îi.iu>,ilu.' 1i. dînts, p%5uib, t1à,, Iit 111 1 ern uplsp et

M tI lie. i,o în'Ill- lIa, ' Ilwuî, Piehikm lett i,ý lut'y las u. tuan laPr0aI0d 1irc5rii ye.,r, ai appecr b>' <la "goasnietit roil, as it thau utaoud,
for IaIutI, Uim int feSliture 4>f C1auretiîa liais SI ôMiI' 7iioi 27c. Aua lirateo e ntedb.%rwil rd

oni l11Vit iiriiuai e th ituet iiJ tIcr ivthu fli M irse of $8 2;: Ar l)ri ofs 3yd h c. nwo lae samu Pi t b
tIi th Itýerr -- lu> ta tiii.te tOmc espeuiutim.rt tuaw urpriene .lI
uevi'r iii.'wa "f îurdfi»uA- ù,nitt&iiîre,%atc leuk.yftbid tiouî froint I e surces %ilnot exceaaii $700 or diarealiou;s,

IIi. lî Smui.uaialtia nItkOètu , bî.,,ty raw îîlî'a-c aral-, uîîd <lie oraaî:ry expeadicure vill anauntI lt hUt -S1,00, asý die
<lie 1,'îhri rIiu icen-iî iîiiîîîldi wbta lli'y i.Coume diuo. diepouicut ballras 'f th dia rclitect liuid shiaiv huat the plua

s M. Jarvis obtainedi a cule ami ta qoasit by'bats Nos. 0$ & stitian sîîecificatiohîs foc (lie touit hall, andiluval taid bitit ýîlal*o1snt)
of the Corporation of Naîuirkt ild falhouving groundsa: bt dit ie building couid umot ha complatedl for basa than $I ,400. auîd
Thit tlîay are hy-laivs for raisin; mone' sîpan this credît of the fliat it iras oni>' iateuded to colapicta tlîa exçrual portion of lIma
inuauicip)aihy, and for contracting dabte nîot payabla idusia ork this yeac.
prcett municipal year, not required for its ordinar>' axpanlditure, flqrr-ùon, Rl. A., slîomcî cause. lie flcd an Ufidavit of ona of
sud hava nat receirad the aszent of tho alectors or the municipaiity. the 'Municipal Council, attacking tha moctivas of the person mimosa
2 <1. The>' do flot naine a day ici tue inancial yaar, %iieus the sanie affidavit la ithova set forth, and st.atiîîg that the place sclccted b>'
shbI ala> aoiffect Srd. The>' do net namne a. day iin the dehis by-baw No. 0$, la approved b>' a tajoril>' of tha raha-payars, who
thîeroby creaîe-i shall beconse payable. dIth. No special rate is ihaveasignadl a eertirtcate ta dlat atb'act. Thuit aicitlier cf thea b>-
scticd, ta ha levied for payiuig thie deble ta ha created, Dor the laws NÇos. GRt & GO3 wu stibuaîthd ta ltu rata-payera;, heciuse it
anourit la hae lesitd nnuahly. riti. The nmunt, of the ratable Iires tîcidier nacessar>' Dor proper, as theatony te ba exietfde.
properhy ln tI.o Corporation fur fie year 1801 is fat aiscertaiiei. was lut euded ta ba raiseil and axpendeit withia tîo prescnt ycar,
Ofli. Tbîe by-bnw., <ba not shar îlhe rimauînt tirfile ratae la Ille dollar Iandi dia meaibers of flie Cosirtcil who pas-leil flic by-hamsw. vere
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axware tirat, i large ni.jority of the rite-payoas wc in fktvorof thc cati lcgally lio dell), h ~Iîlle Ist Novexalier arrives there will bu
prccedit>g of cite cutincil ad regartird thuee by-iawej. Tiiit. t no fuisý-ý to tteet (lie Reevtu s drafts for $iitazd a delit iiil
revenues uf l'le ycar -Wtt bc suflicient for tis urtc afîcr proî- isi »hi nmtîst bc paid l'y fusids to lie riîSLi dutg the evuautug
v~iilg fOr :lo0icr e-çpcitcs inutde or eutieplatti. That tire year, tieogi i»nu maede payable su stea prceclt year.
rate usualiy levier! is &c. in <lie dollar, whicîî <ho depovt cevcd Cousidet kug tho wbie tcopis and! appD '>nt ltttteof of the
itad heem levied every Year sioce the )Illage Laber»coraret sifitute utth regard tui tito iimurriig deta by itîuiniiipâti tics, ;ve

itt ho other reqources of revenue uilf produce $1,250O ai»! up- Uzink (lat 11, epzd tg fr exr dzaypîrposes. sizoud ba
isvardis. That estimaâtes of revenue an»! czpelidituro fQr Ille curretit auuuI,>. à?î !)Y by-law, ozless il, Le Out of unapçiroprtztted unouey in
year )lave been repeîitcdly madIe by conttiitteca (flot z.hott wlzat litizîti, or uttles! the by-iasv prov.iiea srs fer -atiug the noces'-
tbey tire). TFat the site of Ille bâi cogt and tt bas hecz con- aary oioney, Ur is not tu CEne loto etrect, and bo acted upon itlut

vecd lui the Corporation. Titat tlic estintate of the aàrcttitect fur 8ente otizer by-lamr ia pasd zzaking tlie ilece.aaary provision.
the hall wa8 $750 to $800. That tbis expeuditure ivill cuipletc W<: <link, therefore, thta rule 51touli hle inaiSebqoiute, ivitb costs.
<lie hall, so thant the sie -tout ansvier ali tho plurposts of z towin Per czr.-Itulc n.iolute.
liall. Thalt certain additionse vrill probably bc miade nit a future_________
day, sucb ùE a gaisery sand parxitioising oir tvro aute-reoisý, but
<bey are nos; inelided il% the o a- iheCCOzIlcil Contemzplâtes dotng, tYV Aen
illotzgi if addtil the arcbitect estimântes ritsoe 100 e l)cst at c b r capt. 5G, sôcs- 2 df 3-f.ir ta , aintfig &t ta Ioo-fas.as
$14t,0. 'flint Ille Ceuncil lias coxitr.acîed for the luinber uni tiJr,-, umjil aY
ber, and accepteti tenders for tihe ereCtioti. Voit ilkcre iv-lt b, .. )t il 1,Iy N-0, 2, ç.a ýstz. V C r-p 5il. Inovîîe t.rat ýéilse zînAly pssAn tras.t«szîi
pecuninry ativantange (explained hosu> resuit lt e Curporaution, if,îpu.a 14 liayta îbar;z.,.of a etckor oniaseAk 4, 0 uvertUs.a tîy ru

the hall is up andi elobeS titis autunt». Tîzat tire d.-ufts aire net hoir..u risn tri.% ettt i as ert.r gsýd ita. pkvaiaî.o iT.rakun stat
§lîi tty isn" ao the r2 lîht. tinit A11,1% tie .. td Vthtcle Ur tiîris"Itt tu.p,.

saade payable until the Ist Dccember, anti thrit the rates are flot il t. t.y -c.3 Df la i.. stauu, pn>ldut-tt-fat " Ii 410g ai n.l.î-t.ir. iti-t
stî.lly coilecteti utîtil October anti Nçc-ootisbtr. Thiit ?tiè principa or ..eratý,kelà Iy izzultrer, Ji s -arthe ut'i-.xtrc .e .. iit of- tiwipel tau

part of Ille luinhber and tizaher lias beec» Jelvereti, and1 the carpen- "Ite flli ,tkb.t.t. t, lttii, uso ut i l a.ati-iy .,tosî li
tcrs' varlis lin a forsuard statu. etttek. tbe petitiofi stattd lu the tisîls; tu .alnatout.ad are-tîad hnii ctwî-ruttYasrae,at.t

ether aitdavit to bave been signtil by at nzajurztv, <tecasse signa- 'i titra out.-, a,,.Frizikwit ly dfn.ilist.uta st0gh wi.ti hi-...; .uîlfe,.s Ii
'lttî t. pas ptazz.titTJSrdm- bîn, itun adîid%.'d.arut%>fl le; t.<w"ata.,zturcs, as% the deppenent beliere.4, sucre obtaîzîed by fireprt-mata .it at t li ah-., ov.,rta$en 1iN ddOuduut.

lion ani frItut, assiS innY Of thc -sýgners tiare sine signie a certi- Ti%.) jury founilx a .udict orirtattt. i-ar*£é15.
fieate approving suhat, tbe Counicil hîsv dolle. Ulidtht t1w0tuntofrte arytz.t i-ie bea talcaita i-t he izijllrN-

.1. ML carnes-on, Q.Csupportva tlie rilde, citing llar--rea's Io bziitDr o atitu Inh. taz twrning ut U.r tpit,îshi-% cat tî.
.ltuiiiceltzi Mtannat, P. 108, ntioe U. nottparàn; itth itrousn t tireat g to bU ut s.- tirestîîni ùibt; at lu'h

DitArsa, CJ-It would hoe ttetter if the ,.llXlz<JvitS veere confînsedi qui.stiia subaîttd>ao ni-it ç%.atnMUt0..4-etatdu t et«.
to the statoniont of suris maltera of frct ris hav-e a brigupos) the ýM.T<' «ffl.
<1 00ations sohicli the court are callei sipo ta d0tccido. .1 geod deat The declaraètion contaîintti two cour.ts. Lji-st, Venat plaitiiff andi
of at-lii is obove atitteti, anti uucli mlure tohicli ia not stitet, nîigbt ,defendatît vvec caitl driviug thecir boer-tea arzia ieitrs along the
have becst omizitot wilîltout injury to tie real merits, ivie-iig the saine Jighsvay, the defendaut driving behind plaîntit' nt ai part of
stature Of the application, ant he doly of the coutrt in respect to it. the iîigtnvay wlherc it -ins ita)possîblo for otie sleigi eafvty or

WC -ire of opinion <bat thse rule nmu-3t bc madie absoiuto to quash ivitîtout a colliSion to pass the uther, or Io turout o0f tise re,%d te
Lthi hy-l;î-îo. Each ef theza authorizes the expenstiture of a con- allow- the other tle puas, ais pl-uintiff sudI kueto; yet defendani,

>itierable Sas, for a purpose ciearly flot flilling under tlie hera of iritcndizag to burt r!iitf io!ently ni siasrfully, atd ki;itllout
ordinary mcpenditure, Nvithout haviiig îaoncy l itt Lan t rt the notifying bis intention <o plaititiff, sbo sons cairefull1y drivicig Lis
dciazanti, sizenv, arroi-ding te tte by-las, lu. still h due and ougt sic itý in fronut of tiefeotiant, enticavorcd <o pasa the 2icigli tint
te lie paiS. heorses Of the plnintilif at the saliS Point of' *ie 'iglPnoy, antis<re

It appe-cra that thzc subject intier of ieacl tf ihêe by-iasus liat so viootntly, %tcskiýtullv suS lîtîproperly t' .tilut.e itnscif <bat in
been alreatiy discusaci, artia te eticct Ille desqired olîject ilubin bren s0 drvin,- past the îîicîintll tc sligh ranti harsr-a Of liefendzunt
titotiglt zîdvisabtîe se aniiorizr the cestion of aL iSct it to fait acre dziîsea tolhl gi-rait violentce agaittat Ilte ;îlaintitT ant is s ieigl
due ivitiîin lbe ftttneial venr. Tis rozîderei nu zppe»!i te <he az»! huirsea; anui piainîlf. haIn;ctg nu no;ice cf detenditut' ilitentuu
electors ziecessairy, andz tltey decidil by a large zunjiirizy '0îts tu < do, tind beizig unalîle to aveiîl lte saliS c1lLison, 5035 <hle by
te liroposat. Tire pre,,nl. by-iaws are intended to attain tihe anm% Ut-oiai risd ut n ! u es brocez.

-ciee byadfrczmo, d 0soilit »£rcrasîly of' a refer-_ Second, ThàI <ho defendant, 80 violtely, iitgligeitly nti
çttce te lthe 21cctors hy utîaking <ho delbt payable wilatht le finals- ltikifully drove and mranaigrî n, ILeigIs ant lorses on il public

oiymar. lu. la usred on bel.ialfof <lie niunicipatîty Ilbat <boy ha-- Itigliîway, thiu te saiste sucre foi-ccd andi driven wi<lt great vzietîce
lîzîlerto bren in tie habit of ittitosing a irait, of bc. i1» tîte dollar against tho pllntntî, andi zgaiist Itis sleigit andi 13orses, «'<ciC iîze
Chez Itigizcst rate thîey Lanve powe-r te imîpoer) for their ordinary l-as tiien drzeing on tlr îgie cy trlzreby tr sleigît attul uni-seo

e<.tduu , anti sitar Ilte jîroduce of Ibat rate, if aigain itaposed o!' ise pdaititiff v.ere mucli brok-e»Ju "titiisteki: nttil tltcrotiy tli,(
for 1861i, aSSoiS te sortie otiser rt-venues, -ai leatte a >tilc*&cit sur- plaitiff, whiz seas tirîoring kis sal îcgi and hot-des cltng tlle
plua lo illec< ilase neto dett vilîcit, tby becomo payatble. bai lihray, and ti nîîhe te avonid <lie s-titi coillievi s1O ean-eri b3Thtis, lJtosor, Seem.s OC12 to 'Ver> serions objection. Tltcrp is skio ncgigtit sut itrproper eoiuci of Scfrsndant, suis <lenr) sî
noe crittng sturplus Sbosun. If tucre trere, and <bis espenditurc daim andt bruiseSl nudi crusitet betîreen ulie said <sue aleigli-, îzi,

'Was directed by theso by.l:i o taeh madie Ostof il, <beor utld bcoane of' ptaintiff's legs suas tbceby broict.
ne Sificulty, for the objecta arc soitîtin <ho autborily of lte Campa>- The plea suas Not gult>'.
ration ; but for sin suc sec, lthez- lia ber ne by-lato pasist for Tite cause9 sats Ltaketi Satro <o trial uit lteO last ÎaiS a-q-izts fer <ho
the ordinar>' expentilture, aniS 1 do flot Seo sulat rigist thse Corpo- uniîett Counlties of Yu-cltand Pool for 1861, before the Cilie!' jus-
"ftienl have, to cro-ate a surplus to bo at tîteir disposai, b>' raising, tieno f <bis Court.
Utoder tîte iSeclared pin-pose of providcng fer erdinar>' expendîture, 1< appettrot that plaintif!' anti <efendant, in Fcbruary at, sucre
m-e thattis obvious!>' or probably nece£sazry for iu. Itia truc that botb comiizg àlong lte plant, rond of <tie lui-S conession Of' <ho

Itle COTPOrmîion raiglit coca yet pass a by-liss athorizing a slpecial towonshiip of Yarkr. The Sefeatdant suas Siing in JoaS of tîay, aniS
rate ta auPPly funtis for the purpases of these Vive by-lasvs; but in plaintiff a kaS o!' stone. Bathr sure proree<lîag ira <lie saume
l"te raesîntime <ho W11010 tiobt tan>' ho i:IC1rz'ti, for the operatien of direction. Plaintiff"s tc.sm suas sa closýO e t he Bide of' tho rend
tîmese hj-lamrs is Det mnade contingent on <he itrpcairzg a 6umiicot <liat hoe ceouli zuet titirt eut.ý Dofendai2j, on tut-ning Out to pagg
rata o <ariise tao tronc>', or sipen tic îoney bei»g ra"iseti b' Ciller platintitt's atmi t herses, sbovoti tlîcîn off ia<o lte Silti, anti
menu$. Meney or no Diono>, <ho expenditure la dirocteS, ant <us, PlainttlT's leg tins brokea.
utnless »I rate bce pectall>' iniposeti, or under the naine oif ordiinary; For <lie, dtfentiant i< suas côtceid tit, u.nticr cap. 46, sec. 3
erpenditure anlc mtIt Jrger Ss r<ia is rosris (-ie if Ilint, .of '0on. t. o!' Upper Cnsna, plaintiff sionidl bnon-sitited; tbat
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ift was blis duty te stop wisen bo fount! defendant, was desirous of1  CHIAMBERS.
pnisîîîg hit.

he learîjet Cieic Justico refuset! ta non-suit. <Repoited by Rotoo. A. ittsooSq., larWra-Lu.
Thea defeindant clillet! witues-ses, nd they gave cvadence tlint

ivlictî the datendant was about to pass fie plaititiff's teain, they ANDEtiTO.S V. OtTO.
inecaset! thîcir speed, and! If plaiîîtiff bat! stoppet! bis teamt or Specialy endorsedw -DcaaînJdmft-SùTfi.
turniet out thea accident miglît bave been avoidet!. Wbere plaintiflapoeciaty enotoied hi% wrtt for $208621, and afterwânls <ecare,)

Tisa jury wero toit! fliat tisera seemet! ne doubt, tisat derendant OU tho ea euoouri etoiniitg £104 <iL the <ad ot the ectirotttun. autt then,
-%vas traveling aI a greater speed thon plaintiff, but iverc ilsked ta signeojdin, fîorlmOIlle judgiuent wm heid te be rriumr and et "d.
!<ay iielher tlic plaîîîtuff, isy renson of fie extremao weiglît of bis Utee ,ithprktrcruîaad. IIt cit&~1>aiei h ugio
luai!, fouîîd it inîpractîcable ta turn out, or wlîctlîr his îlOt turc- An attitavit disctooiIga set oft'mlerely,à@ not rn affladvitof mert.
ing out aro2a front tlio dite!> being s0 near thînt lie could nlot tutrai lu oider tu ilet as ajudgnient eûtcred on a sputted rsa iot, an or4luary
out; turtiser, flint undertfli statute it was thse kinty of theplaintîif slUd,,Ittof Merttta snot aîîfficieot. <'NOt 8, 1501.)
to btop wlisen defendant wns comiug up at tile greater speet!. Tlîey
were furthier toIt! that if tie extreme weigit of thse load on plain- A writ specinlly entlorsat! for $266.6U, ias issuet! un <Jth
tif's velîiclc made it iînpracticatile for uîsî ta tutra out, tîiey wero Octaber, 1861, and! servet! on sanie day. Thoe defendant appearet!
so ta fint!; and! if tisey fou-id for plaintiff on tise allier pointe, in proper fine, by bis attorney.
defendant bat! lenve ta maya ta cnter a ývzYdict for lii. Thîey Tite declaration was an the carmaon caunits for ivork, goods, and
ivare furtiser nskct if defendant drove bis isorses so as ta run maney, and sons servet! an tise 23rd ai October, 1861, on tia defen-
nainst plaintit! 's heorses or isof, sa as ta do bim an injury, and (lates attorney in Toronto. it wlis accidentnlly mislait! ini bis
file amount of tlic damages. office and! net fount! until the 3lst of October, the day after tho

The jury fount! for tile plaintiff, with £60 damages, and said lime for pleat!ing cxpirct!.
flint plaintiti' coui! nlot tori out, by reasou af tisa deptb af tbc Jut!gment for wanît of a piea wun signed on tise 3lst ai Octaiser,
esioi ain tise tracte, ont! front tile weîiht a[ [lis oat!, for £100 damages laid in thse teclarotion, ont! £5 168. Ild. costs.

In Miclîscîmas terni last, James Ijoulion rnovct! in pursoance of Tise defendant was sent ta immet!intely for an affidavit af
tisa Icavo ta enter n verdict for <lefeuidaul, or for a ncew trial, tlie merits, 'whîch, was swomn ta an tisa lst of Noveniber, in 'wiichbus
verdict bcing contrary ta law, evridence, aud. tise judge's charge. statet! tbat tise plaintiff liat! agreet! ta teacis hia ta niako patent

anI enaniellet! leatiser, &c., wlici engagement tic plainif liatDuring tise sanie terni, R. A. Harrison shioret! couse, ant! con- erîirely broken ; tisat thse defendant in consideration of sncbi
teîdet Itat nde di faîs rovn, isacas Irs fot roul1 agreement, gave im praînissory notes for £50, whics plaintiff

'wiîlîin file proviltons ai Con. Stat. U. C. secs. 2 & 3; an~d if it discountet!, ant! wiil ara autstant!iug ant! unpait!, and! tinat
pvs laintiff by non-compliance witis tile statute, ar<Iy forfeitet! defendaDt ball a just accounit againsî plaintiffL whicb, with the

tise penalty iniposetrauder sec. Il; ont! tise statuto di! flot inter- £50 woult! oxceet! plaintiff's claim.
fe trit bis rigbt ta recover in tlîis action. le furtiser contendet!, It was objectet! th affidavit sisewed anly a set off, and! tisat as an

untter tlic evlidence, tisot plaintiff auglit ta recaver, as bis alleget! affidavit ai meiats il siouli have explainet! tbat tise accounit was.
negligence in t!isobeying tise statute dit! net in any way cantribute It-arringfton v. Leake, Il Exci. 304, Mley v. Wiley, 6 WV. R. M4¶.
ta tie accident. DUa.t.Ps, C. J.-It must rest, I thinte, an thse regularity ai tise

RiclIAus, J.-Secs. 2 &, 3 ai Con. Stat. U. C. rfap. 5C, provido judgment, wisetisar thea plaintiff couit! sigo ju!gmnent for £100.
tisot Il in case ai nny persan tra-velling on tuy higliway, in charge Sec. 147 of aur C. L. P>. enacts, tliat whero tise plaintiff seetes ta
oi ony veblicla, bhoavertaken by anjy veliiea travelling aI greater 1recovar a deist or liquidate!, demant! in maney, the truc cause
specd, thse person sa oçertaken sisal! quictly tura out ta tbe rigbt, 1 ont! anmaunt ai wbics is statet! in tisa special endorseinent on the

andt ollow the sait! velîicle ta pass; Il ant! sec. 3, tisaIl "in casa ai writ af sumnn, or in declaration, judtgment by default, shal hae
ane vetuicle being overtaken by anotiser, if by reason of ftic axtremo final.
weigtît of tile land on tia vetlcle sa overtaLten, ilie driver flnt!s ilj Final judgnient bias heen signet! in tisis causa for .CIOO damnages
imprncticable ta turn out ns aforesoit!, lbe shall inmmediately stop. a nd! casts; tisa daclarationt is on tisa cammon caunts, only dlaim-
and!, if tîeccss-ary for tisa qafety ai tlic otiser veliele, ant! if requiret! ing tlint $umnI tisae end!.
sa ta do, lie sitai assist tise persan in chatrge tîsereof ta puos vits- 1 do nlot tisinte Ibis can bc treatat! os tise true aount, tisougîs
out doîtînage." among tise commnon countas flic truc cau3a is no doubît ta be fautit!.

Noiw flic jury have found for tisa plointiff, but attse samne tinia in my opinion tisa jut!gment is irregular, ant! must bc set aside.
bave lilso fuunt! tlint lie dit! flot turn out, as rêquiret! hy tise It ntigist bave lirexi signet! for $266 621.
statut,', isecausa oi tfil eptît of flic snaW andl tise weiglit of Lis The plaitiif nase n*9e ta nient! it, raduciiîg il ta tliat sum,

bat!. Tien, aIcort!iig ta tise statute, Il£e Ougst ta hove bsuiopet! but 1 iiik tisa t!efendant's pffidavit diseloses ettougli ta niret tisa
Iî doe, îîat ahîpear, froin luhoi ijs notes, thiot lie toit il ta application, tisaugh flot saifficient as an affidiîvit af' nianits ta set

the jiry ta S.I> wlietier tlie plasiliîti, ty bis !iegligelice, caîltri- Iaside tisa iiiterlaeutoty jnt!gînctit.
Wne! tý. the accidenît, or ehioîiser it, vs.ss nuc by tsi mproper

coîît!îct ai tise defetitiant
Uiilr ail thie circuîiubtances ai tie case, ice îhîiak tisera ouglitJatsosv.oîîvs.

ta tue a n, trial )'oîoJdr irant lfa IPaio-hmî thrsf.
Theî fiîlilig of tise jury seeai., ilicoî<sistent nt! uns-%tisf2ictory tierfittattrstecoîîat o h'îe dceltor.ioa ss on ae unt and) tte<oee<ssoon the,

on thie laitot mlttiîted. cunnun, cauil. 00,5 dse,,dmnt &temred t,, tht. it connt nt ttchettiio
am< ta ttc, rnîtdtit ptrîid<d '- tat bc titiIîr maus tudet,kt as iltlcgW," au i%Ve tiiu thue opiion ai tise ju.y, on a tîca trial, in addition ta niai Ille I)ttati at the, <eoîiaie<ireîorot of i > ,et, Xe.," tt.tratting ai ,t Off,1

tise questions suiittet! on tise former trial, shouit! Le talken, "svtîteh amuoun theaustts ttltgset.(.I izaitnothe pantitsclm,"
ishctlier tlic înjury ta plaiutit! veos causeti ly theo iloproper con- ~ thOPla Ofaot.ff w&% belltpi tlfytothe sOeOnIt euntOnty * andtthe deiur

duc offlc dfenan, o ws cntrbuedta t il first cont isi;ngtan ftl slde as frivotous, ptaioltff iras bta, enîtita,due a Ihe afedator ascanriute! 0 -Y tise oct ai tise tefinnteriôcnitory jdglnt frrwoat ora pi-.
plouutiff in flot turning out or stoppîng bis horses. Form oftoterlocutoryjulitaent ho sucis a case given. t,10.

N eitfiler îuorty seeis taibave collet! tise attention oi the presiding ornheSI,80.
judge ta thii point, ont! il is probable tisa new trial is .ederetd Titis wus a summons ta set uaide interlocntory judgment to lirst
necessary in consequence. Tlîe mule fur a noew trial will bc mode catint of declaration. for irregulnrity ini titis, tisot it as nlot signet!
abselute; coots ta aiie tisa event. in tise manner tint! forta reqîtire! hy the practice, tint seas signet!

Rule aissolute; costs ta abide tie evelît. * wlîilo a pîca wra on tise files Io tise tir8t count.
_________________ ______________ Thi a ction iras cominencet! by writ ai satillons specinlly

On I<bîe scond or~ f thn tote or solt ati à\ie o edc a gs ndorset! miih n claitn for tlic aniaunt ai an awrandt costs. Au
mndered for t'tiiltf ibý £00 damagell. ;stea¶rit stOnppelirance iras enteret! on 18th Septeniser, 1861 : declaration
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fileti 20lh Septeinber. The first coutit wns on na nard, anti tho Norember sent a clerk to the Deputy Cierc of the ('rown'e office,
comnu'n colles %,ro acded. The defondsîît deniurrcd to the first nt Beorlin, on the last day of plcadiiig, wîîlî insirtic!ions not te file
cout; nnu Iltlîo defoîîdant to tlio residuo of the deciarûtion flic pilons (nover indebteti, pfyient Undi set-off> Il ti1 .ifter tho
rîcatict thiit lie nover was indebted as allegeti, andti hat the plain- h'Our of thre of the elock in the nfternoou tlint lie lboit sent
tiff nt the commencement of this suit, te., (ploading a set-off,) copies of ]lis plcas te bis agentsii i Toronto te bo serveti b« tlîomi

Il hich amount the defendant is willing to set-off against the un the a9ents of the illaintiff'a attfony thero, but nlot ta serve
plitf'qerr. tbcmu until aftor tbreo o'clock in thO lernO011-tho 26t1î October

On tlio 2lst October the demurrer vas set oside as frivolous. beiîig on a Saturday; -,litit tlîo plaintiff's attorney Was4 vraîîng in
On the aine day the plaittff 8 attorney signeti jidgmetit for want the Deputy Clerk of theo Crowii's Office, and1( as s00h as the pions
of a plea in the followiug forre: were fileti ho filoti a replication, andi according to the dlock inî tlîo

"Fn e Curtof ommn Pas.Office of the Depohy Clerl, of the Czoivn, hotte sore flil berr
"ilI h outo Cmo Pls Chie hour of tiiree in the afternoon; thiat the dcfentiant's attorney

WLIMJohINs1TO.îE, rlaiultiff, livcd nt Elora; Chat 'àe plointiff's attorney had prepareti an isuo
FRYI5JuNTYIDe8. at book, Contftining, as defendant's pleas, never iiîtibted anti pay-

"VS.isDfedat ment, on vmhiich plainCiff tooc issue; Chat plainhitl seîrcd Chat is!euo
IIThîo 20tb day of Sephember, in the year, &c., 180, Wit.. Ira book, svith notice of trial, anti notice for the deondant to aplpeur

Jolinstone, by George Riobmnson Vannorman, bis attorney, sues nt the trial before iliree o'clock On Saturtiay tlîe 2fitl Octuber;
Franicis Jalin4tone, wbo, bas been summoneti by virtue of a Itrit that tue issue book serveil consequently dil flot correspondi iith
issueti on the 911i day of September, ini the year of our Lord one the pleas fileti, tic plea of set-off boing omitted, nor wiîli the rcp-
thousanti eiglit hundreti andi smxty one. Foi Chat, &c. lication fileti, as Cliere vras lio issue o the pIon, oe set-off.

I ntcrlocutory jutigment sîgneti this twenty-second day Of This vins stateti in the affidanvit on whiieh sons matie the order of
Octoher, in the yenr of our Lord 1861, as to the flrat courit of the tlie 3Oth Octoher, in ttîo followiuig words, "Chat the relîlication,
dcclariiMon for soant of a pleu, ho the first count." serveti on the 26th October ias flot il COPY Of thse one fileti."

Notice of trial anti as2essment of danmages vças given for Che Iu folet it appenreti probable, as representeti In the affidavit of
thon follosving Guelph assizes. Thse plaintiff sore that thse tho defendant's attorney, sworn on the 31st Oecber, tChat the
tiofentant liat flot pleaieti ta tlîe first count. plaintiff's attorney tnok the stop in tlîis cause Of Servîing the ilutice

For the defontiaut it sns insistcd thnt the pion of set-off stands of trial, notice of exaîninatiou of defentiant, issue, anti is4sue bookta the flrst caut. before thie defendîînt's plins were fdled or serveti; but it 'vas cor-
Tlîo mnnagîng clerk te the defendant's attorney sirore Chat the tain that ho madie op the issue book, andi serveti it anti the notice

joiget rs nurilatint ineincodgtate prcio f trial anti otiier papers specolating on the chance Cliat tîjo
of thse court, wliich vias the vory point in dispute. defentint 'voulti pleati the pions ishicl lie (the plaintif>) set out in

On tlîe 4îlî Octoher the plaintiff fileti a joinder iti temurrer, anti the issue book.
Cook issue on the pion of the defentiant ta the second count in tho Tlîo reason for this course appearet bch Chat bo liat lot a d:gydeclaration. slip by in deelnrinc, andi thus incorrcd the aitnost certain risk ofDRApuîO, C. J.-Tîe juîtgmnent seems ta me weil signeti accord- heing thrown ovcr the as.4izes ; anti the tiellnditut baving pleodoti
ing te thîe directions givon in CbittY Archh. Prac. 9m1 (Ohh Edu).), diffcrentîy froin whlat ho anticiPateti, lie appliedti h amnenti bis
Tlîo papiers fileti may ho trentoti ns the ineîprius of the declara- issue book, as if it rans a more clerical rrmucpng
tien, or of theo roll containiflg an isicipiiu of tie tieclarniion. roincpig

Thereforo the oenly objection of form ta the jutigment faits, anti DRApzit, C. J.-Accordsng ta the cojny of the order of the SOth
the question whieh romans is, 'vhetlîer Chie pien, of set-off extentis October. nosq before mec, as well as accoring ta thse original suin-
to the flrst colint ; as ta içhicîs I think it is properly te ho trentei meons af the 293tb Octobcr, on wvbieh the ordor vras matie, tise

as lened e te ecod cuti ony.plaintiftiti flot s.sk ta amenti the issue book b. inserting tlie jîlea
aplaittaîeecncunoty.of set-off, Cluhi h fiai fte litf' tony %otIt tees flot appear tLat thero iras leavo ta pleati anti demur ta ,>tî ,îuhi i fiai f h litf' tany or

the first conrt, andi 1 coîîolote Chat there sons no suchl bve, for -St October, ho refers-not very diticly...o tho rnriIiicO
lllinig a frivolous tiemurrer iroulti not haro heen adtisetiîy per- between the pIons fileti anti thoso set out in the issue book. 1 nau,

mittfl ot certain thiat Chie pIon of payulent i3 flot omittoti as %veil as ta.
mîtt.of set-off. Tlîe )llter 1 have uîo douht is. a l

Stimmons discliargoti. Cansitieritig Chiat the Crue stahe of fncts iras flat hefore îîîe wheiî
1 madie the orler of 3Oth October, anti tîmat 1 'vas acting on an

WAaCNOCK V. PaTTEO. afitiavit flot conveying the riglît imipression of tho nctîîal proceu-
Ordr-SrprseRuduluOtaie. ings; anti ohserving, niorcover, Chat the letve ta ansenti the issue

117er th tlleette r act w ne litbýerethjudewo mdean rdr frhook doos flot appnrontly emtend ta the pions, but is conined Ca
ieavm to ameid pltadina, and lie aciesi on n atIidii net eonveytoig thie rit terepîication, 1 thirmk Chat order shomilt ho rescincleî sa far as
îaîtwes'hon of tiie ztc'îiî tnocedIags, ie, on eîtibequent applicatioa tc blmn on respects thîe service of thîo notice or trial, anti shait ortier accort-t&thahtf th isParty afreceeab hî ie amnanmant, resclatiet 1113 order te amndt. ingiy. The defentant will thon hcoabligeti ta mnov, fic court(fitIs Noîeniber, 1801l.) ahere ho set asitie the verdict, zandtihe whiolo roatter 'viii li
On thme 30tlx October last Draper, C. Y1., matie an ordor in this revicieti. In arder to accoîoplish Chis 1 shahi aise order tîint

cause Chat the plaintiff migbt amenti bis replication sorvoti hy furtbar proceetiings bc sti.yed until the flftb day of next torm.
nîaking it correspond ivith the replication fled, anti Chat the issue Order accordingîy.
book migbt ho amndteti by making it correspond with, the replica-
in; anti Chat the notice of Crial and al atitor notices shoutd i ,» .

stsnd, anti ho deernet gooti anti effectivcly 8erveti. RT ,OE CV UTN
Thtis artier inas matie upon affidavits stating Cliat tic replicatian Eu. eoCbs0-znlofe in ae ta crtg te have taie rfeier.ree-iftee 'f Orde

serveti ias -1hy mistake" net a capy of tIse ant iti; andi that 1Vbere searerti bille oet ss socre delivered by rillatliff ho doeedat, the rOnut inthe issue book sons matie out incorrectly, omituiig a pion aof sot- Jsauary, M54, anmd the haut In January, 1859, where there 1îere ý,everR aPphli
off. cations for Pa3ment, anid a piyaient made ta .Jatuary, ISse, whire an ,liontise ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~n 2nSaebrtedfnatotieinsmost mmnt'ed ha rcspect or the bills. lii Aufil 1501, and~ ne application madieOn te2dN emeth eednotiea umnt to roter the bilhls, or âay oh tilm tili 4th Noveiiiber, 1te!, a buommons tu
rescind the foregoing order, or vary it in part so f~ar as relates to obtalnêd ho refdr Chien to the Niuter was dhichisrged.
tho notice of trial anti other notices servoti. tat d AL. Y. Oson,;, 01U. Cl. J, 114 upietil

lu support of this application tiefendant flct sevniral affidavits oeibr1,55.
from which anndfrom othr fillcd y the plnintiff the facts appenred Asommons vrns ohinineti on 4th 'Norenîher, 1861, t0 rellerto ho Chat Cisc declamatian vins servaîl on tho lflîh October; Chat plaintiff's bill of cost Coe M3baster fucnBohfrta ton
thse time for pleatiing expirodl on the 26)Gb Octoher, Clint thse plaintiff ta give credit for aIl psyments, &c., mnaster to certify
tiefentiant's attorney, soith the apparent vioso of prcvonting the wiat shahl be fount due en thse bill, &c., anti the coshs of the
plaintiff front gettîng ho Criai nt thse Berlin assixes on Che 4tis referenco; p[ains.ift tu hc restraitict froin prosecutirig bis fiction
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during thie refece, andi on payîaent c^' shuat miglît nppoar dlite,
and costs, further proeeîiîîgs to bo stayeti, defendatlit te have
leave te dispute aîîy retainer chiarged iii the bis.

Tliore irere ciglit hbis-No. 8 'rag deiivered iu January, 185-1,
vhien defendant paid £100, leaving a. balance et £35 Is. 4d. The
otiier bUis Nrere deiivercd in January, 1869. No objectiont ivas
miade te te bis till January, 18<60, iviien defenda .t paid £26,
saying thlî n rs eneugli. Defeodant sworo Chien titat plaintiti
claiîned enly £5 atiditional; this plaintiff liewvever denied, but
adimitteti te rocipi t£25. 1Pla.intif assertetiiat ast ti ubalanice
defendatît proiniseti te mîake ahi riglit.

Plaintiff ad irritteat on 4th August, 185%, rcquesling al settle-
nient. Te tbis letter there iras ne answer. Ile irroCe on (11h
Juhy, 1861, detnanding paymaent or threatening suit. Thte suit
iras brouglit in August, 1861.

Thie pleas irero,-never indebted-piyment-anti set off.
The toiiewing cases vrero referreti te during thie argument -

Cook v. Gillard, 1 B. & B., 26 ; Thie Queept v dE.astwood, 6 Ilb., 285 ;
Ilead et al. v. Cotton, 6 Ul. C. J. L., 114 ; Robtn.son v. 1'otell, 5
M. & W., 479.

DAER, C. ..- Considcering the îaps ofe time that Chie last "ls
iwero delîvered in January, 1859, Ihiat thiore iere soveral appiica-
tiens te pay; thut a payuient ivas madie in January, 1860 ; thiat;
na action iras commoîeot in August, 1861, and ne application to
roter made unitil tItis mentit, 1 thîink in accordance iritt hie dcci-
sien et lagarty J., in Read et ai. v. Colton, 6 U. C. L. J., 114,
this sumtoons must ho discliargeti.

Sommons dischargedl.

W1VeTmvît,ITON v. TutesiAs PE'.FN~ ANCD Joli.'; Prs:n;.
,ttiadtnient of debts-Money ccering (tue on Mr.a-Asgnetof J.ortgage

beL ween urder tu amzac/i and ürder timy-rijed tA(henof.

on lOtt JoIy, 1559, ganotetîe e'ceid a tirîgîeo Ce eenure tlîo 1),meot of
î.'O te the .iu.tment debior, by six ttat suaie instilant, t)f £33 os Rd
eactî. About a oioottît after lte dite ut the nînrtgage, irsîntlî piti ï0 lts
indineolet debter £ào ou accotent of tho mortpe. o i order ias nbt.àlned at
the Instance of plitotIft, beluro tho lint iintaiment tell dite, atia.>tîg att
&tte dite or acrunig due front the gsrntntee te tlb. judgmeint dobtor, 'at tIII8
cil 29th .tune, 1501. %am fetiored by an order thst thse gariti to hutd psy ta
pliititlLat 1tIo5.1. tu thi. fnoiçg uî:îsoer:-£to Mso 4d. au 3Ottî Joty, mtl,
and £17 t8.4. 4.1 on 3Oti. Juty, 1862. An applicatin was atterwards jiio t0
_ot eaîde tIbu-ro rdur spoui aÎ,grti tit il%,, inrtgago haS ben ostgnd*:
but it apr.arin tIsat silo esiguîsucut, if any. %sas inade aIter te altachtog
order li nS Ce eu rc, ttîe applicaton fileul. (o.l"1O.

On 29th Jette, 1860, Logic, County Court Jetige, tonde an order,
fotintiet upoîs an erder et MeLe.,n, J1., mnade in this cause, Chat the
garitishce shtoihd psy te plaintiff £34 Ils. 81., in Ille féloiîg
iiiainer:-î,16 139. -Id. un hie 3Otil July, 1861, tutid £I î 188. 4id.
on 30thî July, 1862, and iu dcf.tuit et payment executieni ias te
issue ngainst garnisboo.

Thie enhy afrîdavit referred te in Clîls order iras one madte by
garnilico, irho sirore thiat on 3Oth July, 1839, 110 executed a
iîrigage te secure the payment et £200 te te detendant, by sixi

equai amical instalmnents. Thiat about a nionth after Chic date ot
thie toorîgago lie paid bint £50 on acceant. Tlîat the balance
rctoained unpaiti, ii, as it feu (lue lie iras ivilîing te psy te
tiîO person laivfulhy entiticd. If £50 wre pait uething irouit ho
due utntil 30th JuIy, 1861, and thon oaiy Z1G 133. -I., irhica iras
precisely irîat tie juigeo rtiereti.

On te 29th October, 1861 .Draper, C. J., graiteid a Summons
Ce show cautso iry tlic attaching order, etoLf n J , andi
the ordor eftChie Ceunty Court Judge shounit net ho rescintiot anti
the irrit of execution agniast .L~e garnislee's gondis set asito, on
tic greunt hat tîte dcbt hall been assigncd before the Samle became
due trot. te garnishee te the dtfendant on the mortgnge, or Ce
tlie plaintiff by Chie erter, anti hecause tho defendant iras net
serveti iith a copy et the attttcbîng erder anti surmens Ce appear
betore Chie Couoty Court Jutige, anîl beca-so Chie order iras flot;
serret on the garnishe until the 12th October, 1861, andti here-
fore must ho treateti as abanteneti or void, net havîng been drain
iip or served veîthin preper lime, accortiing thie practice, or why
Chie order shieulti net bce varied uieder the cireumnstanes appcarîag.

Tire affidavits %çero filelt, ent whiich titis snmnmens iras graxnteti;
they shied Clint Chie garnisbc appeareti befero the County Court
Jutige, filin- thie affidavit already statt. Titat noithier tbo gar.

n:shec nor liii attorney thon knew, ils thiey have sinco heariiod,
thit, thie defetidatt lind net boon served iil thie ftttaching order
aîîd somnmons, nad thnt nie pcrson nppearcd before the County
Court Judge on bettaît ot the defendant.

The gartitîlico furthor sworo thiat lie had sinco been sntiried,
(flot stating lvlipi'7), and led to believe Illt tltc detendant diîly
as8igned the moçrtgnge to one Edlwnrd Carter, beforc the second
instatlmert, becaine (tue, and thiat Carter liad nlot nny notice of the
gnrnislice sutomong or order that part of tic second instilaient
ivas dite ut the time lio madc bis affidavit, and lho tpprelicnulcd
tiîo assigncc iroul take proccedings again3t Itin fur it ; titat the
plaintitl' hiad issued a Nvrit ot exocution P.gainst Lis goods, and thie
sheriff hll seized theni.

la reply, affidarits irere filed sttggesting tlîat tlie assignaient
iras fraudulent, andi tîtat thie judgment debtor lia' the control ec'
te Inortgago, andti hat Uhc assignmient lîad never been registereti.

DRAI'EXl, C. J.-Tho dobt noas propcrly attacliel, for ail that
appears, inasmuch os the attaclîing orderwias tal<eni eut and scrved
betore the first instalment becaîne due.

Tho garnishee liati no greunti for disputing it, beyond the
payaient of the £50 which as ias concetied te hLir, sati2tled the
Cîrst in2talment andi part of the second.

If the debt iras properly ottacliot it iras hounti in thze gar-
nishee's biauds, theughi lie vras net bounti to payil; oeor te the j udg-
nient creditor until servet iitî the order te pay, but ho could net
pay it te any one cIsc, neither Ie tho defendant, tlîe eriginal
noertgageo, noer te any assigrec, aCter te atticliog ordor.

Tle j-udinent ilobtor, the detendant, is, according te lte
garnishee's last ahlidavit, rcsiding in Hlamilton. If lie nover wati
scrrcd wtth tlie attaching ortier Liîs affidtavit et that faet iniglît
)lave becit procuiret. In the absence of lîroof te the contra-y.
1 think the prosuniption i8, îliat as hoe or lis attorney ivas ser-ret.
No sucli objection %vas raiset i mtginst the order te pay ever.

Then tiiere is ne direct preof Cha,.t the nnortgago bas been in
tact assigned, thoughi if assigned aftcr thie attacbing ordcr iras
mande and served en the garnisliee, tho assigient irouli flot avait.

1 sec ne ground te interfèe itî cither the attachting erder or
thie order te pay, lcast ef ahI with the formier, rhich, accordiîig
te Keersck v. Coateo, 18 C. B3. 757, must ho sustaineti.

Summons discliargeti iith cests.

CIIANCEILY.

(1rqorted by .ttoxiaDrn iarEsQ., iari.er.al-Lo>

A'Toaxesn'-GFyrItAL V. IItt.L.
&owa Iatent-Mtake

lihero the pro% incial gove7timent hall nppropri at,'d and patcoted as.-% gloetn, il lt
,,ilt hi.l be.î Provitiy Occupied and improved, and ulion '.ýtkiclî iettn
feu> lid bnea p.'dd by theo ccupter. and nt ruturî.edl ty tho govéronieot. the
luttent %ças net agid.î as Iiaviîîg Issue n la rror and mitako, but under tle
circunistances, ivitUout easis.

Tlîe tacto are set forth in thejutigment.
31r. 31otwat, Q. C. and ?iVr. Bltake, for relater.
.41r. 0. 1). Boulton, for defendant.
ESTES, V. C-Thiis 15an information by thie Attorney-Oenera,

at te relation of Itr. MeRelar, for the purpose ef annulling a
patent, as issueti in errer and tuistake, by wirbci lot No .1.9, in the
9th concession of Vauglian, iras approprinted ols a globe, parcel
of the rectory, ot which the defendant Iliii is Che incumbent. The
eflior tiefendants are thie Lord llîsbop cf Terento as theoerdinary,
andth le Churcli Diecesan Society as tho patrons ot the livil..
Tlic errer and mistake ntter wirbcl it is allogeti tlîat this patent
issueti, -ras, that the govorroment at thie tinta et issuing it, thouglit
the lot in question vras vacant, whereas it: hati been and iras thon
3ceupieti atid inîproveti. The report et the case ofetMrtn v.
Kennedy, decideti in this court, iras agreeti te be adiited in
evidenco et thie points there ,"decided, ruleti andi set out," and
certain evitience taken. betere a comînittee et the lieuse ot As-
scusbly, on the petition ef Martin McIKinnon, tlie occupant ot the
lot, iras aIse agreeti te ho received ; te irhich wire atdced sorte
affidavits, fileti in support of tîte prescrnt motion, andi the ainsivr
ef Che defendants, ivhich, titis boing a motion for a decreu, is of
course te bc Crenteti as au affidavit. Froto thiese data it is abun-

[FEBLuÀIY,
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illaitly -ýlpnr Ciii tie govet iment neyer ivonl1, iitotit qatne
extrttoriitay renaot. have approjîriatel as a glcbo a lot whîicît
itadtilct ecetipieti atitt iteprevet, rnchi less iire the patent tee
bil been pail upon il, andi net been rettîrneti. If sucît then ho
the ftets bore, a streng presuniptien et inistake arises on tîte part
cf the govertîînent in issuing titis patent. Somo tacts are clearly
establi4heti by tîte evidence. nately, that 01,0 Frenchr, iu 1829,
applie(l te pureltase lots 17, 18 & 19 ; aise, as I tiîink, tiiot lie
paîti the patent tees on thera ; ltîth le patetnt tee fer lot 19 vras
noyer returneil te bila: ilat lie It ansferred Itis intereit in this lot
te Nlartitn NCKinnon for vatluable cnierto;anti tîat NMeKin-
non% iii 1885 hati huilt a l-.ause, anti clearei nad brerîglit untier
cultivation sisteen acres, anti vas thont in occupationi et the lot.
fueL the goverttmeatt sitoulti bave granteti a lot, e circuinstanceti
as5 a globe, is tetaily contrary te tiroir ordinary practice, anti
the questiont la, whietîter it iras net dfolie lu errer anti tistake. If

tîte books ocre consultel1, they shoee that French in 1825±
applioti to purchaso lots 17, 18 & 19 ; that upen the entry of titis
application scas endorseti a niemoranduin in pencil, te Ilte offeot
thit it liai lîct cancelled, as it appcared titat Fretncht lita applieti
oiily te obtain money fer bgis lîtterest na firt applicant; that
opposite lots 17 anti 18 vas an cntry that - the certificates et
pa3mnent et patent tees itati issuoti ;" andi opposite lot 19 an entry
iii tîteo words: " Application mtade to purchase byJohtn Frencht."
In 1835i an inspection anti retgrn iras matie ef tbis lot. The
rettîrt was datoti 9tî April, 1835, anti iras in these irords:

M Nartin eKttrn 19, 9tit concession Vaughran, bas lieeu 14
ycarq inti Ui coutitry-ovneti lantd in Caietion-is noir cnîting
tave3-piireliaseti from John Frenclt-returneti as a glebe.

Jamies MecLean stntes liat lite anti J. French applieti toectlcr,
ltt !tprîi, 1835

Tihis return ef course negatives tue idea et McKintion being in
Occupation of tue lut. l'le filcer neyer ivoulti havo stateti colt-

cenigg lt occupanet of the lct, inecly Chjat bc w.ts cuttilig

enquîiry. Tîte inemotaiitum ef Frenclg's application te purcliase
iras left statnding ngaittet lot 19C, anti tue inspecting oflicer Itat
thitîgltt it riglit te mention MeIKinîton lu connexion îvitb titis lot,
gis lie hiat purchaseti it front French, atdîi îe se stateti.

Tbc govornnteîtt, hoirover, appear te have considered tîtat as
Freigeits applicaîtiotn te patreiase tadi bcu, os ap1 peared freont the
îcatcil nettorattltttt, ettitellil, andi attaclîing ne importance,

ltimier titose circuitîsîîgnce". ta the iîeînorandutn opposite lot 19, ogr
te MtclUnsnon'.4 pureuîafý frot Frenchî, andi supposing frein t1w
icttrn et te inspecting olicer tîtat M'%c1Kiîîue voas net in the
occupation ef lot 19, but mas merely cuttiug staves on it, anti iras
pî'ebahly living in Ciileiott, coîtcludeti thittlt lot vas vacantt,
anti under this impresýsion granteti it as a globe.

In ehort, the geverinment liati reason te thiuk, that Frenchlindat
applîcti te purcitase, lut that Ilii application li been canceileti,
althc igit tige aicmorantiofe it stili stooti ngainst the t tit hoe
la-d bolti te MeNIKintion, n'lti titat '%cKinnon iras cutting stares;
but tuîey %more ignorant oft hie tact tîtat McKinnon bail eccupieti
andi iinproved, anti ias tihon living on the lot.

It is te ho obierveti tliat French states Chat ho iras tieprired of
17 & 18, but net 19, nti the evidence sens te counitenanco titis,
,%itii tîte exception et tire memorandum et cancellation, 'thicli
appetirs to inceludo te tltrco lots ; for the memorainur et the
issue ef tîte certittcaite et payment et patent fées (wlîîch mens, I
titink, payaient by others titan Frenchi) le conflueti te 17 & 18, anti
the memiorandumn ot application te purehase is conlineti te lot 19.
1 amn strengly nclîneti te think that the Governinent, altheugir
considering Frenchi a speculator, loft bilanl possession et lot lU ;
anti that the patent tecs of 17 & 18 uvere returneti te hlm, but net
Ot lot 19, at ail eveuts 1 amn satifeftil that Frenche mas persuadeti
et bis ttlle te lot 19, anti boaa fide transterreti bis intorest lu iL te
McI{innon, tvbe occupioti it anti inuproved it, anti in 1836, wrhen
titis Patent issuoti, hati doue a great dcal te it, anti ras living on
it, of viicir tue governaneut irere ignorant, but il tbey bald known
iL, uvoulti nover htave eppropriatet Iis lot as a globe.

1 tltink, therefere, oliat this patent iras isneti li error anti mis-
tako, andtiruîst hoe deciareti roiti, but I give ne costs.

1 may remark that lu the crise ef Maruin v. Kennedy, it iras cou-
sitiereti that if lte patent foc hati been paiti anti the lot occupieti

andi improvcd, the governiment weuld flot appropriâte it as a
gielle. .1r. Baines li lits cvidt'ncc in this case goes further, nti

sa',th:it altiiougi the patent l'ee hllt net been paiti, anti alîbougbi
tite lot bad icou, retiurneti as a globe, yet, vison it liat been occu-
pied andi improveti, it iras flot the practice te appropriato it for a
globe, but te respect the riglits of the occupant, ani 1 arn teaisfied
that lio is riglit. No mnan vas more competent to giçe te8tirnony.
I thisik tite ]case talion by %Melinnoti from MIr. Mlaycrhoffer in
18-11 would flot have prejudiceti his oin oint under the circumn-
stances - mccli less cati it operate te the prejudice of lthe riglits of
the goverument.

Quere, whuther the amontnt of Ititeret reservAl tly n onric" ico, 10wit bo so
grent, as ta .,,ido-sc g. hg a Cia" of oIpreaown ai moutd luddaae ttate cç"rt fat
r..fug'e to tgterftamo ait alf of the~It iiCta.tee. ItýsItg huai tu lits rcine-les nt
law, notwtttagdtg the relwat o!th ito ry tawà.

This vras a bill ot toreclcsuic, wlîicb liad been t.'ken pro confeso
agaiust tho defendant, betting forth the execation of a niortygo
by the dofendant in favor ef tue plaintîif, fer socuring tige p:îyîtent
ot certain menues, iritit inter*5t; ti.oreonj, at thte rate of 21 per cent.
per ai.um ; andI on tue enttse coming en for lienrtng.

.1Er. f'ttzqerald for plaintiff. a'.ked the usua1 reterenco te the
master nt London, tu clîquire ne te incimnbrances, andi takce
atceoUtts.

SVRAGEz, V. C.-Tlî question tvhicb suggcsts iteelt te nîy
mind, lias formeti tite subject ot convcrsation ainenggt the icm-
bers of tite Court of appeai ; tige qttestionî bcinig, irbethier a case
se gross may net arise as te justify this court ire refusing te letd.
it8 aid ini carrying eut tito contraet betireen tite parties, onl tue
groundis et undare influence andi oppresbien. IJefore any decree is
d"iavn up, 1 ivill take occasion te consuit îvitb by brother Lsten.

On a subseqîzent day bis itonour st.ited tîgat on ceusulting ith
Vice-Chancelier Esten, lio founti that in eue case a decee iras
preneunced in faveur ot tho miortgagee, irbere the rate et interest
reserveti vas 30 per cent; untier ibese circumîstauces hoe made the
decree as asked, ebserving int it may bo urged titat tige legisla-
turc intendeti wiren they :ibolislied tite usury lairs, tîtat ail tho
roînedies both nt loir antI iu equity shoulti ho open te the leuder.

COU NTY COURT CASES.

in tige Coooriy Courteo ile Itit-t Cogatte-. of Froaitenne, L£Dongie & ddiugton
bf.re tifs flitoaur jtîdgo .lceu

31CCAIITIIY V. SHA.'.
Cefl"tcr o? Týg-.q «arowin,- fi dIA.eto-o In I'vt0n- a ,a,îîtctpat rate, rmuot.show on

ho1 avovry tîtat al Lt)>& -tas a jatoutd îgiorgthe teybing atid cotîeoti1ý uf
aucte rie, or the avowry itl Lo bail.

Replevin-for lieusebold furniture. (Janusary Ternig,10.

Aveiry-Tltat defondant ltad been dely appointed by the Coun-
cil ot tîte Corporation of the City et K~ingston, te colleet certain
nnpaid taxes, anti thst there laid been delivereti te him. (tue
defendant) the rell for tige purpose cf coliecting sucb unpaid taxe2s,
andti e at thte saidti tme, wien, &c , holti the Cellector's Roll fer
St. Lawrrence IVitrd, ot the said cutr, for thi year ot our Lord,
1854, doily made eut by the clerk et the municipaliîy et te saiti
City, andi containieg the names et the parties assesseti, andi the

Iassessedl amotnt of te retable, real andi persoual preperty ef
suc b assesseti parties, fer irbicl migbt ho asscssed iu te said
municipality, as nscertalucti after the final reversion ot the asses-

netfrtesaiti iard iu 1854, Centaining the amonents fer nbich
each respective party is chargeable for the taxes or rates, ordered
by tho said Council te ho levieti in the iaid year, under, ant in
nccordanco îvitb, the previsions ef the assossinent lavas in force in
Upper Caada iu 1854, calculated anti set tieuv opposite the lot et
lanti. The defendaut averriug that it iras bis duty te collect frein
thre parties, hy loir hable te pay thre sanie taxtes appeating on the
the saiti raol; andi titat on tîto saiti roll a certatn lot ef tand anti
promises sîtuato in the Eaid ivard, auti now nti nt the said tinte
irbon, &1,c. , in tige occupation of the plaintiff, iras set doiva aund
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ft3secss5u to 0910 John Jotinson, as aovî'er, (lio being then tho
oceuiqnt of tho same) as assossed nt tlie Auinufl value of £65, andi
<lie rate orderet < bc levicil by theu 8ait Coumicil for tho year 1834,
in respect thercof, wma tlîroo shillings in the pound, for ail purposes
or Mà 15.q. tuxes for tlio eaiti ycar 1854, payable lit rospect of tho
said lot of landi, ratei autd tassel aguîinuît tho saiti John Jolinson
ase aforosaid. Tho dofondant averreti further in hie avowry that
payaient of tho said 8uni of £9 159. taxes was duly deutandeti as
requireti by law, andti <at tho saine se being duo andi unpaid, and
the plaintaiff nt tho saiti titre when &c., beiuîg the occupant of tho
saiti lot of landi, andi then haviiig inl bis possession thorton tho
gootis in the declaration. nentioneti, and 14 days liavitig elapseti
aftcr paynien was demandeti, without the saine having boe paiti,
hie, tho defendant, in performance of his duty, justly took the
good8 jr tho declaration mntionoti, tho samo being then in the
possession of tho plaintiff on the saiti promises, Ps hoe hswfully
xoighit, as for andi in the nine of a distress fir the taxes afaresaid,
s0 imposeti andi remaining due andi nnpaid.

'lie plaintiF demurreti te the tivowry.-and anong other
exceeptions talcen ta it, took tlie exception that the nvowry does
neot show that a lly-law iras passeti authorizing tho lcvying and
collecting of the rates anti taxes mentioned in the avowry.

A. S. Karpain.'lc for demurrer.
Aynew, Contra.
MACE9s17t1, Co. J.,-Tho case of Ilaacke v. Jfarr, 8 U. C. C. P.

441 ;<ho 23 section of the Act, respecting tho Municipal Institu-1
tions of Upper Canada, and tho l2th section of <ho Censolidateti
Asqesment Act of Upper Canair, show very pointedly tlîat tho
avowrry is bati for flot sbowing that a By.law was passeti by the
counicil of tho corporation of the city of Kingston, aothoriting
the levying andi collc<ing tho rate of threo shillings in the pound
upon <ho asseesed value of property in the Municipali<y of the
City of Kingston for the yenr 1854.

Tite Corporation of tho City of Kingston cc'uld nlot set or fix a
rate of ltroe shillings in the paunti on <ho asse2Fed yalue of tho
property witlîin the city, oxcept under tho authority of a By-law.

It is n0t pretende in tu he avowry <bat; sucli a By-law wns passed
in 1854. Consequcntly tho defendant lias flot sliewn a legal cause
or excuse for seizing the prnperty cf tho plair.<iff.

On looking nt tho case of llaacke v Marr, andi the sections or
the Assessment and Municipal Acte to which I bave aiready
referreti in connection vritb the 89thi section of <ho Assessnnent
Act, it uvill ho scen tbat tho Clcrk of the Municipality cannat
laivfully inake out a Collector's Roll until the rate of se lunch in
tlîe pouiia0 or in <lie dollar, shatt be fixeti andI 2ettled by a hy-law
duly paesed in <bat beliaîf.

If n collecter of taxes c. )se to proceed to collect taxes by
d;strcs-s andi sileocf gootis, witlîoî< L-nnwing wlîetlîer a by.law lias
beeîî passet by tlue Couîîcil o! tho Mîuiîicipality by whîicli lie is
employeti, uettting a rate anti authorizing bis roll or nlot, ho
proceedî1 uit bis own perid.

If a tuy-law lias been passeti, 911 wll-if it zhould turn out that
lno hy-law baad ieen passcd, lie, the Collector, would maklîim iself
hiable as a trespasser, if lie procceti to seIl gos by distress for
îuot-payrnent of taxes.

Tite Roll ls the Collecters warrant. The by-law is tho authority
cîpon wuhicb tlîe roll rests. The Collecter should <ake god cuire
<liat sucli uutbority exists beforo, ho makes a seizure uncler bis
collection roll.

Tlîo distinîction taken in the care of Jluiacke v. Marr, betwcen a
justification te an action of trespass and an avowry ia replevin, la
as applicable to <lie preEat as it vins te that case.

In trespase I it; is sufficient for the defendant te ailoge in his
pies, niatter te excuse the trespase, but in replevin the uivowant
is in the nature of a plaintiff, for he je te have a return, andi
thorefore the avowry, ivhich is in tho nature of a declaration,
musgt show a gooti tte, in omnibus, andi centain sufficient malter
to entitle bita te a returu."

In tlie present action o! replovin, tho defeatiant la hie avawry,
te roakeoeut n good titie te n retura of the gootis, shoLlti show
<huit ho recoiveti a Collector's Roll from the Corporation cf the
city of Kingston. for tlie purposo of collecting the toxes under
cosîsideration, huti that such a collection rall veas madie out andi
foundcd upon a hy-law pasEcti by tho Couacil o! the Corporation,

autlîorising <ho levying andi collecting of tlîe rate in <ho avowry
neîtioned.
Ia thue case a! Mfacc v. Ruttin, decideti in <lus court in last

Octaber Terni, 7 U. C. L. J. 298S; a pîca of justification to n
action o! trespass againéit a Collector of taxes couitaineti, properîy,
au avertnient <liat tue Cicrc of <lie Council of the 3lunicipality of
Loiîgliborough made out a Collc<or'ts Boit undor tlie au<hority of
a by-law ai he, Council ii <liat bebaîf pnsseti.

Tite present avowry is clcarly insuflicient by reason o! ils not
sbowing <bot Suob a by.luiw was passeti by tho Council o! <ho
Corporation of Kingston, in 1854.

ils tho jotigmeat of tho Court muet ho for tho plaintiff on <lie
dernurrer ta tho avoîvry, it becames unnoessary te examine <ho
othcer points prescntcd on tlie record.

Jutignzt for the plaintiff, an the deranrer te tlîe avowry,
witb bcave te defendant te entend fn toa days.

In tho Coimtv Court efth<le Coit et Wellington, tueftre lis itonor Jtueo%
M&COOyLD.

KSELLT V. GAFIN.Y.

GamUWn&p ebt--Dre'n (:ui rulio-ertQ¶fcie for 0. C.~ £hus.
Pillntiffuuglit to rerover $00 deposited w<th uefendant, as a stukehoider, to

aw#lt the nugu<t of the rninof etPlaleittt's horse sgMnst «aite. A çerttt
ws rendtreut for the plidouil, and bits cotincel inoye, furt au ertillcà*o fr C. C.
costa, conteading <bat <the Divibson Court haut no ju<Iltoa.

Irid. thât cmm wa., wlthlo thejursdletion Of the Dlivision Court, and certilloilo
rutuae.

The plaintif brough< an action in <lie County Court ta recoirer
$60 paiti ta defendiant as a stalcbolder, t, abido the resuit at <ho
ruiiniig of plaiotiff's horse against time. Tite bot was betiween
plaintiff anti one iNorgan, $100 asiJe; $70 vas put up by erziu,
and a side bot wi<h anatlier persan for $30.

The plaintiffrecevereti, having: given defendant notice not to
psy over ta <ho other party, andi baving: demandeti bis deposit
before <lie <ime for <ho running of plaintitl'e borse liati elapsed.

The plaintif'sa counsel moveti for a -ertificate for County Cout
costs, on <ho grounti chat the Division Courts have no jurisdic<ion
in snob a case, it heing contexudedti <at <lie plaintiff's dlaim je Ila
gatnîlinig debt," witlia the Di'uision Court Act, wbîcb precludes
gamhling dues fromt bing recovereti in sncb courts.

'MACDONALD, Co. J.-I ama clearly o! opinion, ii le nat a
gamnbling debt.

There is nothing in the Division Court Act ta ghow 'what vtes
thereby iatended ta be includeti by the termt gambling debt."

Tho *erm is useti as ;f ta express soniething lcnown in Jegal
pliruseolagy. 1 cannot rendi the sot as if tho legielaturo bail us J
<ho words in a muore extendeti sense, titan luaplieti expressly by <lie
words thetaselves. 1 cannot exteiu. <het ta mean any dlait
connected with, or uirising out of a gambling transaction. The
words must ho laite ta appîy ta soule particular kioti of debt
kaavun at commun law, or by <lie language e! <ho statute as a
gamblinig deb<. Te dotermino what is meant wo shoulti n8k or-
selves, what debt3 in connection vith gambling transactions niiglit
bo recoyertil in <lie Divisian Court, net recoverable ia any court,
but fer the prohibition containeti in <ho Division Court Act?

The statuteocf Anne, c. 14, sec. 1, enacie <bat notes, &c., or
other securitie8 for money, &c., won hy gansbling or playing at
carde, &c., or other game, or fer repaying nxoney knowingîy lent
for such gamblîng, betting, &c., or lost et <ho ime of sncua play,
&c., elhai ho voiti. Tho second section declares <bat azy person
who, shall looso at a si«ing, the sum. of £10, by pîaying, &o., may
ivithin tlîree monthe recover thie sanie hy ection; or any other
persan may sue andi rocover front <ho uinner troblo the value
with casts.

Now, et common law gambling was lawfîîl, al<bongh it -ras an
indîctable offenco, to koep a commson gambling houue; anti since tho
statutes an action lies ta recover a lms sum. than £10 fairly won,
at play-(Buliny v. Frost, 1 Esp. 235, anti Cbî<ty on contraots,
p. 713).

I arn of opinion tbat thse leg*tslatara ment only ta exeludo frein
tho Division Courts. <ho recovety of sacli dehis connecteti wi<Is
gannbliag, as vould (if the ameunts were boyandti he limita fimeti
la the statate, as tho Icast suai te ho affeeteti by <hema) not ho
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recorcrablc nt aIt in any court, on accotint of the stamutes atTccting ta go on Andi colleet tlîo cOsts iii tise Action, that lie inny tliereby
gaîîîblinig lict. Ptcure 7*1i P~l. TI"eople Y. litiakbtirgl. 8 Johns., 259.; Pi'îder

1 nîn furtlier of opinion tiiot the plaintiff's din in i)titis case v. Mtru Car., 1it; . Read .. Jhîipmr, t; T. R., '161 ; Chc:prnal
cannot bc callcd - a gassnbhîîg debt," for the def,Žndant is n nmer-) v. Ioir., 1 Tatint., 8.11.
stilehoiier ; and the plaintiff lis righit to the inoney clainid dots That there iras qucs a comisination ia tise caqe is, as 1 have saisi,
nit dcpend ont tise reliait of any race or ganoic; tise money in tise flot deniedl, ; but thse defendants inaist that beforo verdict or judg-
îlefcîîdaet's hands was alirnyq the plaintîi's front tho tume of tho tuent the attorney caîl havo no lien, except tipeti nofly pflid into
ileposit, And 8ubject to the plaintiff's cira order-, as proved by Court ; that tiiere mus9t bo sornîctling te irnicis his lien ivil attacis,
thse resuit cf the case in favor of tie pli ntitf, tllo Iaw liaving andl tsat thant dees flot exist until tac liabiiity cf thc defondant or
deterininied, tisat notiistnding tise ternis of Uic deposit, it of tiio plaintiff is asccrtaincd by verdict or by the entry of judg.
required the plaintif 's oilenet only, by comnicncing Uic action nient. Tlîcy daim tho ra te ho b tisat if, after verdict rcndercdl or
betore Uic mnay iras paid ever by the defentlant, te ( Ina l judgment entered, tUia parties settle in fraud of tise attotuey's lien,
plaintiff te recover. the Court ill ailoir bila te enforce tic jîîdgment to tîto cxtent cf

I tlîink tise juriqdiction cf Uic Division Court is cicar. I bave the costs ineluded in it, Andi ever. thon only ire lie lins giron
never liait ny îloubts Abouit it, and ]lave sustained sîmits in Uic notice to the defeadaiît cf lîis lien. The case of Sivama v. Se,îafr.
Division Courts for just 6ncb clainis, in one case iviere thse dis- ô Bas. & Put., 00, la expressly to.tise ccetrary. In that case tiiore
pute arase after the race wos ran, but beforc tlîo noney 'iras mas A, conclusive settlement hefore judgment, atîd the Attorney iad
paid over. givon ne notice ofl aimn for costs ;yet hie Nas alloivei te enter

Ur.Jcr tlîc circunistacces T cacaet grant a certificato for County judgment, anil issue al tcrc facias against thse bail. Thse Court
Court cocýts. said tinat it mas a fraudaient attetnpt ta uieprive tlîc Attorney cf

I refer te l',rner v. JlicZnen, 5 C. B., 2M1 ; Jfoore v. Durden, ]liis cost.a, and tisat tlîcrefocc the plaintifrs attorney ouglît te bc at
2 Ex., 2;Mrtan v. lkw.con, 10 Ex., 572. liberty te proceed for Iiis costs, and te recover nominal damages.

Certificato refuseil. WVo are referred te the case cf ex parle Ma'rie, 1 i3srn. & Adolpis.
4 .62, to show tliat icbro tise Action is for iîiliqîiidattcd dainnges,

U N 1 TED STATES LAW REPORTS. thse parties May seutle, even tîtougis thse attcr.icy lias givon notice
te tise dzendiut flot te compromise or settiG the suit witheut his

NEW YORKl COMîNION i'LE.1S. consent, ansd in wirîcis tîjo Court refuseil te aid tlîe attorney. The
Court ilid notice tlîat fcatturo as distiiîguislîing it fromt the preccîl-

lIc~'r ASQIS . Ta Ktiecaune~ra SrAo. Ctrsv. ing cases, wmmcli mere for theo rccvery cf a lîquidated -imitunt,IleRY AqQ:iý výTit KlICEtIOCR.R TAG COVANY. but thiey aie put tiscir decision upen lie grounîl tisat tiiore iras
A tý,ttIément privaiel> cffîteid let'een the rârtteo wiît, the deigum or vrî'îeutirg tno collusion iu tlîat case. Wliere tliore is collusion, i. can make

thetai'rmy ta fli mte, front iiainiag Iisi ffltt. wiliii.,ilm rrsu2nKia b> t'le ne différence iietler tl.c daniages cliined arc liquislated or net.
ancottbut tis e.t s u ztn tua.io uîft ttrtlyl Wscr tîint if. of Tise power of the Court is net liinited ta cases ilsere tlîe action ie

<Julý, ISGI.) brouglit for a iiqîiidatedl si, but ut interposes upon tise goneral
The opinion of tlîe Court iras delivereil by jprinciplo that it is eclîitable Andi riglit te proteot tise attorneoy
D).%r.v, J..-Tlîis iras a nion on the part of tlîe defendant for aiîst a dislîonost conîbinatien betiveen the parties te deprive 'aima

au orîler discentinuiiig tisosuit on tihe grounil tisat it, hll beeni setticîl of tise fruits cf bis labor andl services. Tise plaiititT's attorney
betiree tise plaintiff ansd the di.fcîîdaet. The action irast brouglit liai a riglit to go oii and v:ntcr up judginent for theo costs, andl tl c
by tue plaintiff, te reccrer for tlîe loas of service, and tlîe expense miotion of Ille defendaists forc anerder discoetiiîuing tise action mas
lie liad been put ta, in cor.sequencc of an iiijury sustainoîl by lus properly donied.
son, arising freont tIse negligenceo f the defedaiits' servants, in A. R. Lawcrence, Jr., of couasel for appollant.
whiieli tise plaintiff lid lus damages at tie tliousand dollars. The ~~.Srir o epnet
cau iond, heen at iz;sno for oloven nnntis. duriîîr îriich nerîild it "e -Snir o epnet
lind been twice reacliîe and ras, ready for triatl on thse part cf thse
plaintiff, but iras put off on tise defendants' moetion. A seutlement
mas thon effectcdl ietireen tie Presîdent cf tise Stage Compainy
and tise plaintiff, without the knowledgc cf theo plaietiffs attorey,
by Uic defendants paying te tise plaintiff thîrce iundred and fifty
dollars, aud tise plaintiff executing anud deiivering te thse defenul-
iînts, a trrittcn instrument, by mmicl lic disisargcîl tisem frocs
ail claims greming out cf tlie tcident, deciaring ttîat it iras tue
express uiîderstaading tliet tlîoy irere îot te pay aîsy mort cr'sts
And charges cf arsy kinul than irercemsbracol i tise above named
saut. Tite next ilay aftcr titis settlenient iras offected, tho plain-
tilT's attorney uvrote te bis client, informîing bum tisat tise cause
weulîl bc on tue day calendar fer triai, on tise feUlowing Mlonduy,
and requesting bla te cali for subpoenas for his viitnesses, ta mmicl
tise plaintiff ansmered by letter, tisat bis moans did net nhlour bur
te continue tise suit, aed dirccting bis attorney te lot it rcst.
Tiseugi tue plaintiff's attorney <iid not nctify tise defendants biset
tisey lied a dlaim for csls, aad thiat tliey more net to settle or cota-
promise iriti the plaintiff, NIm. Clegg, o cf thse attorneys, sirears,
tisat hoe iras informeul and believes tisat theo defeedants kew cf tise
riglit of tise attorney te tise cests o., tlîo action, and îiîat tisey coin-
bined iriti tise plaintiff to dcfraud tison ont of tiseir costs; tisat
tisey kinem tisat the plaintif iras totaliy irresponsible, ndi biat
tisey Miade tise flrst overtufres te hics, and induccul ii te act 'uitis-
ont the knowiedgc cf thse attorney, and in fraurd cf tiseir riglit; andi
ns thîs is net (ienîed on tho part of tlîe defendants, for on tue part
of the president, by vilin tise settiemnett iras miade, it must bo
talien te be truc.

Whero a settlement is prîrateiy effected betwrea tise parties,
irits the design ef preventiiîg tise attorney frein obtaiîsing bis coste,
tise Court vili, not'iritbstanding- thse settiemont, ailoir tise attorey

SUI'REME COURT 0F PENNSYLVANIA.
M"Ni & B.taToN v. Tu: 'MAveat, &C., OF PITT5evaIO.

À ctty but a rtutht to zonnuet lia sowers andI dralnige %iti atsy naterai cliarnnt
for tut, flow of 'rater, wstuttut tncurna litjsty il, keet, estt cisnei open hi
tt,imouih, Nom dots tt chîtrgo tho riglît or reonatbIitty if tie Stato or tîse lot
owtrs Isare malle ant artiicmal amui averd tlimitiut for lt.s ilatorat channsoo.

The fort tisat the caty llal occats'.tisulY iade rtp.'îtIr oen to stsvr busbttuiej loy
0usdr parties f'or the naursl ehanmel, te coL eviutenco toiuding to ztssjw timat tus
city h. astoptl ut al. tii osto.

The ctty lt ult lable ta sucir cie for damago donc te lot owîsers isy the ta'lltng
tIof the estiver thus suIbotItsîed for thii nturat el4uanet, uiiless the stoniage bas
iten caiitd 1)y the ntglgearo of the ctty*s aguits i %ta esct1B tsotm owa
son-or w1t he bformer, or in keepiîsg their nive sewor In order.

Errer te tue District Court of Allegh:any County.
Tise facts cf tise case appear sutliciently ie thn judgment of tise

Court.
Gilmore and MVarshall, for plaieîîlTfs ie errer.
Kulin and Siogle, fer defendant in errer.
Tise opinion of tise Court urne delivered at Pittsisurg, October

3 Ist 1861.
STRONG, J.--Ia tiîis case tuie District Court, on thse trial, ordercd

a non-suit te bie enterc<l, being of opinion that tise pliitiffs lied
givea ne sucit evîdence as in lar iras sufficient te maietain tise
action. t 'iras an action of trespussi upon tho case te recever
damages ailegeul te have beca sustaincul by tlîe plaintiffs in cense-
qiionceo f tise brcakîng andi faiiing iii cf a seiror, by mmicl tîseir
nMill andl nanufactory lidu becti tuiroma do'irn. Tise fit cf tlie
semrer 'ias averreul te have iscen catiscul by tise ivrongfoil nct cf the
defendants, or te bave bappeneul in censequence of tiseis- neghigence.
It aileged, ansI se tise crideece suismittesi proved, tisat tise
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brolzcn seivcr ivas flot ;i ny higliway, or oit aniy landi belongiîîg liaq constructed, if would lie goût.- very fur to hod flint Nvorlc
te, or in, pessesin of flic d;vfndaîîtý:, but on a lot of thoe donc t0 guard against flic danîger was eviderice of obligation te dIo
piaintifYtà. it. Tmo pre"eît is nut a c:abe of dedication. Thue dellendauts )lave

If itas constructed tliirty years aigo by flic Comiponwenhttlien riglit of Clary on thic private property of file lot liolders, for
of I'eninsylvania te carry tile 'vater of a simati creek calleti IlSukes the purpozie cf repairi, anti probably theo pli ntiffil, theuniselves,
P.un," anti to prevent its flewing juite the State cail, ii hicli, in fli mlsl .i nye th -eru ile ifver ie fliccm nCcssr te taesdwplaces occupied tlic bied of the streani. It vras a substituto l'or tflic iii rdrt cpu ueswr ne uecruutne
run, located near wirere the olti run ivas, and, probably, lit the o f thîis case fie repairs mode verc no evidence of a duty ef tlic
place whlere it breke, in the olti eliaunel. Whiether tluis -%vas sD or City te mnaintain, thc seiver buit by the Commonwealth.
net is hocvLr imginaterial. Therc was no contradiction in tlic Vien was tliero ovidenco that the olti seirer ivas brokcn in
evidenco thant it iras a substitute for file run, andi that the ivater coaseqeaco of a ivrongful conuection cf fie noi sewer ivithii t?
cf flic mun passedl througli it. In 1849 the defendatits canused inht flic defentiants liati a riglit te nake a conuiection, anti contioct
anotther seiver te bie constructed aleng Pennsylvania avenue, ini the the water frein tlîeir iewer loto it wo bave already saiti, andi vue
city cf Pittsburgb, te the old sewer coastriieteti by tile Ceminon- discover no evidciuce that Uic mode cf Connection wos niegligent or
wealtb, formeti a connection with it, anti thus discliargei flic uaukilful. It is urgcd thant flie diamecter cf flic city Seteer iras
wnter cf tlic avenue andi otiier streets throught it into the Motion- thre incies greater tho icz te lti, anti that it bruuglit inte it
gahely river. The jonction et thc two sciers is on the lots now au ociditienal quantity of wvater. Thesù tacts it is contended
owneti by the plaiatiffiu, anti tliey irere covereti witb cartlî in teadeti te estab'isli a liability of tlic tiefendants for dainarget;
Places to tlic depth et fifteen feet. In 1838 the plaintiffs biecime resulting fromn tbe fail cf the olti scier. It iras proveti, hjoiever,
thc purcliasers of the lot irbere the Stite scier comoienceti, anti anti there iras ne ccnflict ef testiniony, tlint the oli ,ier iroulti
through which it passeti and erected their miii tiircctly ever it. In vent more içater than the city seirer Couil bring; inte it, in cerise-
July, 185tf, the olti seier broe under tho Iîjîl, anti as a conse- quence cf its greater inclination. Nor iras thero spagrk cf
quenco the mili itself iras injured. Sucb are the promninent tacts evideuice flint it broko in consequeace of being gergeti iitlî iater.
of the case as tliey appeareti in evidence. Other facts rhuicli arc Thc proof iras the reverse. Nor iras if proveti tiiot any injury
considereti of consequenco by the plaintiff's in errer, -wili bc iras or couli bie sustainel1 by it ini consequence cf the allegell tact
noticed hereatter. Noir, it is c1ear fliat on sucb a state cf tacts that the city sewer inceaseti the flow cf inter. This part cf flic
the action coalti net net bo sustained against tlie tiaentiants unless case bas flot been relieti on in the argunrnt, anti it coulti not be.
they irere guilly cf soch negligence, in flot keepimg tlie State scier There iras ne eîviJencc to austain ut. The case lias been resteti
in repaîr, or unless the contiection cf ihîcir ownr Scier itt it iras upon te assomption flint it iras the tiaty of the defendants te
a rrengful oct and the injury iras causrd by finat connrctieui. I naintain anti krcep safo the seier but by tlîc Cm taon vrealtil, a
Wiicîhîer thcy irere guilty cf sncb ncgligente, depemds upon thc position whuici ire have abowe unteuiable.
question whether it iras their duty te maîntain the State seiver in The Court thm iras rigbt in holding thint tiiere iras ne evidence
a safe condition, for if it iras nlot, their omission te do iL iras ne sufficient in law te niaintain tbe action, and ini tirecting 1a non-
ivrcngto the pligintitra. IL is not easy te sep', hiotreer, bei it can suit. The complaint tbint tbe constitutinnal riglit et trial byjuxry
bo mnaintained that sncb iras tlueir duty. The scier ivas flot built bas been vielateti, is matie ivîtheuut due consideration. The puro-
by then, and it irAs flot upon oruy landis of wihl tîeY bat itle vince of a jury bias nhînys been te deternuine tacts. Wlot, is tige
comtre]. It iras the property cf thi Commonuwealth, or cf the lav applicable te those filets lias olways been a question for th
Pensylvania lailreati Companîy. te ivionu tbe COunmOnwealtlu Ccurt. lu ertlerimg tho non-soit, the Court conceded -ill flic tacts
SONt, and it iras upen grounti belonging te prirateoner, tfelicwicb thc jury coulti bave found, andi siunply declareti flint untier
plaintiffs anti otliere, grouint upciî iNhichlî ic defeuitiants hati ne 1 tlie lai as applicable te thenu, there iras ne liability en thie part of
riglit te enter. It is arguctiftint by connectiîîg tlieir own scier tile ilefendalts.
ivitl if, flic defentiants adoptet i as their eivn, and nain that i Thc jutigaient, is affirmnet.
inasmnucli as it iras sioivn flont on sevemal occasions they bati
matie songe Eliglut repairs Ie it, tUiey imay be considereti as liaring
assîimeîlftle obligation te miuîtain iL. The argument ]oscs siglît
of thue fact tbat flic sciecr is thie substitute of IlSuites run, is Lovz & So\ V. BuOWn~, BROTILERS & CO.
tact IlSuites run" itselt. bite thit mun tlic city hiat a rigbt te TIeven tothe eidorer of anot. r a nmMeIin~n ftc,,xpit frron hlni l'y tlo
pour its seirers anti drains, ivitliout briuug untier aîîy obligation te ilidor. dol,- nt dgiîeii¶sto nniir; yo::etfileexteat Io which tiio adorsr
kcrp it cleor te ils mouth. on tlie prirate properiy of aI the lot ruys tiohvidt*rithesakr of ccommodaioimI pp. c dlchrgrd.
huolders ilurough ihicli it flovreti. This riglit it coulti uot leose b3' Errer te District Court of Philadelpbia Ce. Opinion by
the foct tlint the lot cîners, or songe one cIsc hand coaducteti tbe WcoDivÀn». j -The accepter cf a huill et excliange anti flic
mun slircugh a covereti passage lv!iy. Cenrcying tic ivater cf 1drasvcr of a negotiable note stand as principal 't ebters, anti atter
ti:cir eîwn scier mbt flic eHd State scmcr iras, thierefore, but tlie catiersLment, tie entiorsers starnd ns sureties. . between tlien-
exerciseofa riglitburdened wthnobigation. Itaemçeriuposedý selves, tlic payee nny be, atter negetiation of tlic liaper, tilieprin-
îîpon thîen tlie duty te maintain flue olti scier Iluan their conduct- cipal debtor, andi the manker the surety. Tbis is alînys tlic case
ing the ivstcr inhe the rue, before tige Commonwealth intprferet ias betîcea anu acconmmodiation tiraivcr anti ]lis î.ayee, but in flic
ivitli if, ivoulti have conupelîci tfigeai erer atter to k-ccp th Ui bands ef a third Party, the paper is, ms te hîim, just tbat wiel it
chcar te ils moutb. Iimports te be on tbe face cf it. IL folloirs, ot course, tlint flic

Nor clin the repaira cf flic cld secier, cccasionally maie by li tueie giren te the endorser, or a compoqition accepteti fromt lim by
detendants, bc' regartiet os nny eridence cf thîcir voluntary as- thc hîcîder, dees net diacharge thc draarcr, since a principal debtor-
zumption cftUicduty cf mintainingit. It is concedethatien is not tiscbargcd by the indulgence sbown te bis surety. Vet te
thiere ha-, been a tiedicaftien of a lîigbwny te public use, a municipal tlic citent te which the entiorser pays te the bolder, the tirairer ot
corporation nuay becoune hounti te repalu by atioptieg it, antifthnt accommodtioin puiper is discbargeti, eIse part of thc dcbt ivoulti
unak-ing repaira is eridenco cf atioption. The cases citeti by the be colicteti tirice. Thiese principlca, sustaincti abuntiantly by Uic
plaintiffs in errer provo tbis, but tbey prove nec more. In sucb authorities citcd ini tlîe argument, entitîctheUi plaintif beleir te a
cases there is flot only a riglît te make flic repaira, but tlicy can judtigent for flic sunus of the notes sucti, less ivhaterer thcy Il.ad
cnly be aiccounteti for on t supposition tfinit thucre exiats a reccived froun Ililîborn, ie endorser. This is statAd in flchu nfflia-
linbiliti' te moite figent, andi thîry iront an estoppel in pais ngaiîist vit as twenty per cent., or thercabouis, rhicb is tce itirfiuite fer a
tlie cîner of tlic lar.d. Tlîcy are cases cf dedicatici. But %,rben geed :uîi.ýdavit et tefence; but, as on the arguments before us.
tlic repiaira matie hiave breni rentiered necesesry te the eajnymnuet ceuinsel consenteti te a credit ot tsrcuuty per cent., Ire iv!lI affirin
ef a rugiît urichieut aîuy obligation te unake them ; ivbcn a Chiannel flic judtgineigt for tlic balance, tiircctiuig tlic court bclci te a2cer-
irhicb flic, corporation unny use, millicut any dîuty te muaintain it, tain the arnouat by dcducting tigc tiircity per cent., as eft he dante
huas been approprîatcd anti exposei te obstructions, and lias of tile pavaient if rcaîhily a5certainaule, andi if flot, tbcn as th,,
theîreby becemte tiagereus te tlic scivemage ibich the corporation idate cf tlic jutigment.
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G E NE RAL CORR ESP O NDE NOE. ciltren andIhîe Thet hubnd bavitig bacante insolvent before
- - .. . -- -- tae death o ais ivufe.

.ifltuicipal lawTuîca-3Jayor--Rcve. suta cr2u indication that t p)ower wa8 ta

TU TUFE Elt OF TUEnî LAIV JOURNeAL. bc exerciseti while t itutercat of the hushantt or wife continued,

GssLsss.- qustin las titiy riSt~ fl ~~5tawl, viousiy determiocti-the power was extinguisheti, antI te funti
decis ion ai' whiei iay Lo of practical benefit to the public, becarne divisible.
andi 1 thercioro venture ta trouble you witi it.j

At the meceting for the organization of the Towvn Cauneil V. C. S. Re RYA,,ss Si,txEET. Dec. 14.
for this year, the Mayor of th(% town wras electei Ileove. The j eiling order-Selledfuud-Rghi Io capital vc.s!ed in hu,&and.
question arises is the Mayor of' a town, cligibla for the office A sunt af £500 stood setticti on thc trusts oi' a marringo settie.

Il eeve ?~ ment The trustees wvere dead, there wcre no children, the tvife

By replying, to this qucry, you wil oblige ans fity eight ycars vît], andt hlt assigneti ail ber interest ta lier
liasband, io was one of the ce3tuui que trusts. On the petition aof

St.Catarnes ~.21 182. Yours, &C., Lzx. ihttsbani anti wifte, tho court ordereti tbat the riglit ta trattvi'er
St. athaine, Ja. 2, 182. igt vest in the hiusi.,.nd, anti tbat lie miglt transefer ta himsef.

[I la ur opinion, the Mayor ai' a town not sepairateti front V. C. S. COURTENAY V. Waîa1UT. Nou. 6, DecC. 6.
tue county iii wiiich situate, is not ligitîlo ta bo electati Reove Deblîor andi Creditor-Vet.tor'sT rijlîtl Io securt.tîes on payntent-
thorcai' Gran for and Grantec ofannuity.

WVe grounti titis opinion upon a careful pertîsal of secs. GG Where the relation ai' dcbtor anti creitar subsists (the debtur
andi creditor in titis case being grantor andi grantee oi' a life

1'20, 135, 144 & 147 oi' tho Municipal Act. Iannuity) anti the truc construction ai' the instruments, anti te
It is provideti by sec. 66, subse. 2, that IlThe Council af cvitleuce aof the real nature of ii transaction shows that a paiicy

ct-ery town shall consist ai' the Mayor, %vllo $hall bc the bondt ai' assurance was effecteti by the creditor as au iutieînity, if tie
tiiecuf ani oftleec oundlor fo avry ard,&c. on ai debtor substantially bears the axpenseofai that security, ie istherofandof ire Coriic!los fr eery ard &c ; ne f 1entitied on a prîrîciffle ai' natural equity ta have it deircrcii Up ta

tho Co-incillors ta ho ciecteti by tce Council to bo Iteove of' the i m wlten lie pays ta dcbt, vrbicit it was directhy or indirectly
toNwn." etfectedl ta secure.

It scouts ta us, under titis clause, that the Mayor l8 nat a j .~ .cÀîL~v. TAiT. Nov. 23, 26.
Councillor vcitlîin the nicauing of it.

Thîîe opinion is strcngthened by sec. 144 ai' the Act, which jlîiCnttctn etn~
provides that Ilul case aof tho alcath or abserce ai' tte btcnd ni' Devise ta trustee for testntor's wvufe for lîfe, remnaindar for E.

"'1andi S for thîcir lires, and, if cither shoulti die withaut issue, for
a To>wn Cauneil (in atiser wvords, the 'Mayor), the Reeve shall tue surviver for lice; but if titiier shaulti louve issue, thon ana
prcsido,"-intending, ns wc think, tlrnt the Rteeve anti) :tycr inouiety fer tc chilirca ai' E., anti ane noiety for the ciidren ar
sîtai nat ho ana andi tito samne porson. iS., anti their respective heirs, exeutars, ndminîstrators, ns tenants

Thouffli~~~~~ ~ ~ ~ ~ ~ lhaao f onCuei sfrmn ups i comican, "lUtne sii citiltren ta bacante bcneficiaiiy interesteti
Tltogh ha ayo ai a awnCoucilis or nan pupaCs on tha death of their respective parents.

a ncînhber, it appears ta us that ha is nlot snob a niember as Jleld, that tha perioi ace vestiig in ta cbiltirea wus at Uhe denth
is intendeti by sec. 135, rend in connexion with the other sec- ai' t testatar, anti not nt tha death of E. ar S.
tions ai' the Act ta whichi tv hava referreti.

We know ai' no decisian on tite point.-EDs. L. J.I V. C. K.. In TC IVr.ANGiiA)i's TILUST. Dec. 1 -.
_________________ ___________________________ Wil- C'aitstrucio:i- Co.iiùqaî eîj- Order for maintenanc.

M ON T H .. Y R EP~ER T OR Y A testatar gava the dividentis of certain specific stock te bis3
- -~____________________________ dau.-hter for ber separate use, axîd after bier deccase the prinipal

CINCERY. ta l:er chtilti or chiltiren cquilly an titeir attaining 2h, wtth a gi't
ClIANCRai'o tae dividlenuls te tce hînabanti of bis daughter, in case bie sur-

cidt lier but siould sito dia witiiaut ieavîng any issue, thton, niter
V. C. IV. GART)NEIr. V. STFVPa'cs. Dec. 10. the ticease ai' lier husbanh, ta the testator's son abliolutely. Tlte

Wîll.Contrucfon-toalte iteret. eqtutor's flaughter predecease<i im, icaving ane cbiid, a dauglîter,inter3t. wta survived hier anti ber father, anti lied under 21, an erder
Leâ_çýhîolds were bt'queatiict ta executars in trust far A. & B. i hiving been ruade for a guardcan and maintenance. On the ques-

far tiieir tise antd beutefut until .A. is 25 yearî aid, anti in case A. & t.ian wlictiier s-ncb chilti took a vcsted intcrest in te fanni.
B1. ithouit dia before A. attains 25, then te leaseltolis, shah1 le lleid, thiat site diti not, andi on hier death untier 211, the funît
equally divided bctweecn C. D. & E., A. nttaineti 25. 1went aver ta te testatar s son.

lleld, titat A. & B. bacante absoiutely entiticti lu mnoieties ta the
Ieascboids. 1 .C JNtt

S. C. 11A5$TELL V. 1ISWELL. _''v 22, 26.1ndue influience-Parent and cAild!-Settiin2 astde family *cUicînetti.

l'airer a(puitmn-Ri2iAct f-Potcer in Croit. Bill by a tenant in tail againat bis fatber ta sct asinhe a
re-betticînent ai' the fnmeily eýstattis, by wbich tht estato tatl Itat

Settiement ai' ney upon trust ta pay the incarne te a htusbanti been cenverteti into an estate for liui'-affirmiug tic decisioti of
tutil lus insuivct.cy or deatit. tien ta ivifé for lier lufe; andI aiter 1Stutart, V. C., elistîiseed witr caste.
tht qletermîntation ai' these trusts, fur the cîtiltirco as te surylivar The fattlîr liaving gaincdti it pecuniary advatit.-ige by tho rc-
aof thym (liugannd andi <ic) shiuh appoilnt; anti in defanit aof settUetent, whiich seas in itself reasonablle, it -vould nuat bin set
nppoiutmeuit after tae severai disceases ai' tiuyii, or tue saoner de- J tsitic ait the grotuîd oi' parental influetncc, or becausa tha eon iuad
terînîniatian ai' tha irîterest liteiteti ta tien, tipen trust fer te net a sepsrnto solicitor.
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1iaUCoas<r:caoa-"Reaaaider ùf aay inoaay and rffeats"-lIcer-
sioaaaary 11a ere3t-Costs.

An oWaicer wthile returniaag to Englanal, made lais will, by wiviaol
lie gave tavo legacies of £10, and directeai lis portmanteau, ",C
to bo sent to lais fatiier, anal tiien ns foliows :- I beg ttant rte
remnaidr of mny mnoy anad effeots bie cxpended in purcias'ixg a
suitable prescrit fur zcy goalson," niming lau. Th'le testator ivas
thon, andl at bis dentia, entitical te reversioary ialterebtir in two
conîsiderablc suns of stock.

Jleld, fiant the stock did nlot pass by this gift to tire testator's
goalson.

The appellant havie g failed in is appeal ordored to pay costs.

NeiasaA; v. hy.,;AsTON. Nov. 10, 12.

11al1-Construction-Asoia' (,'it-letoeaioa.

A testatrx by lier waill tlesired that ail lier fortune shoulal ho
divideca betwoen I. N. nad A. K.

By a codicil, nfter stating tint A. K. iras da.ad, sUic expresseal
lier desire that lier fortune shonild ho divideal bctaeen ILN. nd
T. K., adding Oliese ivords, "lfor tire useocf their bildrei, -ind
wlien tbcy corne of cgc te ihavo!iettîcal ullof thOili, sharo and rffaro

R. N. dical after thc testatrix, nover having bîail any chljdren.
I!dld, thint the nbsa'!uto gift of tire mcicty te biu ias not

revokoal; it as Only lianitcd to tlîo entent thant n iecifcial
interest as givon to bis children irluicli afterwards faileal.

V. C. S. Qa:aeN V. IIATCIFF. 370V. 22.

)'acae-lji ais tu> dacaaasL'ienecflle.
Defendaaats by their anbiver stiaica thât certain documents adao

out thaiar titie, and did not shcw any titl ii tire plioiatiff.
11e14, that tie defeaadant ziaast make the comna aiadavit of

dlocumecnts in tiacir possess~ion, stüting ivhcibcr nuy and wlaici of'
tliem, relateal to tire 1îlaintitt's pedigree.

V. C. IV V. CATES. .Nov. 12.

Dclor anad crediQr.-As3yniaaen t of de&- Co3s.

A. being andebteal te B., a latter of license was granted te laui
ripou condition of paying off tIns dohi by xnionthiy iiistnliment. 'il.
subsoquently nssigai tiao deit te C., iviio serveal A. witî naotice
of tic assignzneaat andl clainacal frott ita an assignîaient of tho i-
btalanents.

A. hoivever was iaiforaned by B. iiant tho assignmont iras
disputeal, andl that if the instaiments wec not paid to 1dm (Bl.) nsi
liofore, the letter of licenso ivoulaI bo revokeal.

A. thrupon deoliîacd te pay C. until a bit *imd been filodal nd
an injuaaction obtaineal.

IIdld, tlint A. vras justificil in ivitlalolding payaceat front C.
until tie inajonction lîad been obtained, andl tiaat lae was entitcal te
rotain lais costs ef suit out of tie future instalaeîts before pny-
ment te C.

V. C. IV. XOV. 1.1, 16.
CoTTv%.% v. Tain EATFflN COaVîN;s RAIaWAY ANDi OTREUlS.

____i_ leendor and ptir.liaser-iaavalid trate.fer-À%oticc-F-orged signature.

V.C .BLAND V. 'MA'CCILLOIGil. v, V S. Trust manies standing in tire maies of tlarec trustees wre
investeal à r ilvay debentures under the natbority cf tire trust

Cift-Inter vivos. doed. Tiiese debentures wre snbscquently trisfo.rrcd toan
.1. fron tinte te tiane pllrciaasCd debentures, ameunting s.ltogethcr purchaser for value by citeof lcf thrce trustees, wie forgoal tire

in value te betireen £2Ut00 anal £3000, andl depok-ited thean witb signatures of bis co-trustees te the instrument purpertiug tae ffect
Il., Nmie lived Nçith iiinu as lais vife. As ttaoy irore pt.rciaased. B. the trnnsfer, andl ahacondeai with, tins proceals.
reccirval tlac stocklaolder's receapts. Slie cut off tlae Couperas as 11<14, that the purchaser whli bail taken the transfer ivîtli notice
tiaey ivero irantoal, naad accon'paaiied A. te roceive the divadenals. cf tlic trust, nnd iyitliout inquiring inrte tiae circumstncs atterri-
ily the ovidenco it appoareal tiant before purchasiarg the doientures ing tire allegoal signatures, coulal net insist ripain lais purclaso as
A. liad premiseil thecm ta B., andl hial said site mîust kcep thenci; against tlic cfl-trusteeg, irlie iere entitîcal te hava sucla forgeal
and tbat subsequentiy lie lind freaqucctly niludoal te thein ns lier. trater cancelied.
propcrty. A. beajuer'thcal £3000 te B. during lier life andl widow.-
liood, anal £3000 for lier daugliter by him. L .fosav ACEX

_________ -- Equaty agoin3t Trespass

V. C. W. Rr Titi EnA 4AsuRANcE Socîrvi. NOV. S, 15. 1 B. iras Seizeal of Y. eState, wiracl aas euStonîary freicla of a
)VaLLtAM'5 CAsU. Certain ananor, the surface being demiseal. Tire lord alemiseal the~

Tin ANaatea Il:suiA.aÀci Ca),apAY's C.isE, ceali nities irithin the marior te 31., ivlio Nças aIso workaag the ceaI
mines cf an raajoinang esuite Z. Bill iy le. tilegitig tliose foots ;

Joint Stork omay-m'aatn-ieai-Lalte.- anal iso iliat M. lada sunk a slanft on a part cf thae iord's landalielier
assiamed l'y p)Urchasiay eoinjaany. tlîn Y., andl conveyed coals frein Z lay nnd undcrgrounad trrauarond

In tje absence of any special powrer fur tîîat purpoqe in tiacir siareuga Y. fer thae purposo of drawriag sucla cSals te thc surface
decals of settlemeint nita numalgamnatien hetwcen twe jut stock by the said 8bift.
conîpanios is ultra tiresa anal invalial, anal thc obligations anal lacinurrer, aper. tlic grounds-Ist cf iront of avernanent af titie
libilities arisiog out cf such tttomptoal arralganziaciun :and 1 r posss~ionn; 2nd al nt of averirent of injury; anaI 3rd cf irint
nssured by thae directors of tiac purdhaaing cempany, caiinot lie ofjurisdiction in tire Court. rrrld
cnorceal agaiaast the sharcholders of such coinpany.1

V.C. Kx. DAT V. IIATtNARID. Dec. -1.
M. Il. GovEna v. DAvas. ivo V. 10.Wi-'ntutin"Tncrc.

1F1-jiCostructaon-Ia .1lreaea,"-Ieaer3ionari niftrt inî stock Al testatrix liequcaths persona!. estato te trustees in trust fer
Getaeral trords nul re.atracted lay trords cf caaaaaarataon. jsucla persans as R., a single wmin, slaould by wilI appoint, anal

A testa~tor by lais mli gave as folleas :--" Te 017 mite I laceby ie alefauit for scl persons as shoild nt the tume of tlîe death of
laequcatl tlire le iif îny pay, balance of pay, elothilng, balance IL. bc entitledl ta lier personna c3tate unaler tire statutes9 cf âistr'a-
cf clothiaîg, moncy tlint may i>e noirddre or naay lieceme due te me bution, as if 8lie baa dical intest.ito anal unmnrried. I. marrical,
fit ny alceense -,nilo tire mhnIe of my property and cffects-tmat is to haaJ ciglit chljdren, anal siirv.voal her huashanal, dying a iunatac anal
say, nay brn, clotiaeq, bebiiing. &c. &c , 1 bequcati te may wife." At neyer havîng exerciseal the power cf apparntcnt Upon tire
thc ime of bis dentla tire testator v-wi ntitUed te certain reversienary question irliclier tie mord "luinaarrical" tnrader tlae circunistances,
iaîîerests in certain sunis cf stock~. significal R. dying % femme sale, or simpîy nlot liaving a husbanal nt

lieu,. tiat tihe vsaîrds trader thc vilidacit, ilil flot restrict tlie tîae tiane cf lier datI.
geilna vrds muicd prcedt ilîcîn, nuad tbnt tire sicck.iii question 11<14l, tiant tiae latter sensu mças tlaat in wic fictî tesintrix in-
passeal iy tIc wili. *tendeal te use tire word.

[FEInt UA îty,
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V. C. IV. Giiiîs v.LEc. No v. 2 0.
1I~Z-Costrîctîoî-"Gooils ch itl s arui cfTc <ta."

A testator gave aIl ]lis lîouselîold furnîture, pîlate, lsnen, china,
pictures, andithialer the gootis, cliattels, anda ell'ects wicli shoutti
Le ini, bilon, or about ]lis dwelliîîg lînuse aîîd preituises.

1kMld that Latik notes andi gold diti îot ass tnder tliis bequost.

M. R. LYWOOt> V. IVARNICK. Xuv. 23. 21.
IF'lZ--Constructioa--"' Issue Ilule''-.ILIs claîaillil: 1hroUý,d

fernalca eccuidcd.

Cxift of stock te) .. for life, andi after Lis <leatît unto andt amnnst
bis issue mate.

lie!,
1 , tîtat tîte irords Il issue 'MaIe" meatît IlIssue male claiîaing

througlî is" and tîtat males eluiîiiig. tlîrough feîîi:ilc. ivre
excîtîdeti.

COM MON LAW~.

1, ~ 1.eCcaa tcay iiacreasd rent-'adiidg.
Wlîere in a lease tîtere iras a covenant tlî,t straiw, &c., cýliolid

neot lio carnied off tîte fieai wittOut the consent of tîte plaintiff (tîte
lessor), luless an increaseti rent of £10 for every ton &c., se carried
off sîeultl Le paid te te plaintiff.

leZd, thent a declaration upon this covenant, wirih ailegeti thtt
straiv, çzc. vras taken off tho fanrsî, but liti flot allego that the iii-
creased refit vras net paid, iras badl.

C. C. Pl. REG. V. GEORCE OLiVEFR. Àîot'. 10.
Comnion _43sault- Ilerdict el-ndice <n"calfor iîîlicting grievous

bodî4e Jarn--Arrest o! Judymetit.
Where a prisener iras fouenc guilty of a comnon assanit bipon

an in-lictinent for inflicting grievetîs bodily barri, anti actuail bodily
htarn, lthe conviction iras lielti good.

C. C. il. Rî:o.. r. Jnxs:.s ToNcuE. Nov. 10.
1.14e,,ilwzzh e ie as (citSetr f ilsoley cle4b--Suellg oie ci Ilote

/.y dir, c hit oJ* a club atnd appropriating jrocceds-.lsvlatei
ciniptoyment il, recivc inoni?1,.

Th,ý prisonber, being the secretary of a money club regulatcd by
rules, u liicIi, as welI as the practice of the club, irere stated iii the
case, iras directedl by tho club ta sue upon ajoint promissory note,
the propcrty of tic club, or get bettcr sccurity ; tend the iote iras
handed to )lie by W., the Treasurer, %Ylio ias flot a niember of
the club, and whlo, at the saine tinte, desired tient lus Dame should
not bc used in legîti proeeedings. The prisoner indorsed W's nittii
one the note, cmployed an attorney wlIe issued a wrrit, andi iii cote-
sequbenco of tîte aiction mouey iras paid ta the prisoner by one of
the joint tankers, çhtieh lie frauduleculy ivithheld froin tac club
andi appropriateti.

Tlîe dunies of the prisoner stateul in tlte rules of the club, cota-
priseti duties cognate to, Itat of rcceiving îuoncy for thie club, but
utot expressly tîtat dîîty.

Icld, (Cramrpton, J., dubitante), tlît. tlîc prisoner bas] receirel
tIse muney as servant for tlîe use of tIse club, and that bo ivas pro-
pe. ly cotîvicteti of eîabczzlcment.

Ided, also, tlîat tîte emeployaent to receive teoney iras suificient,
thoîîgl receivîîîg îîîoay iras flot the priboners usual employment,
anti et %vas tIse ouly instance in wii ho iras so enîplloyeti.

C. il. Xuîovs. 17.Ev.&NS t. REP.E.
Cosis-Slander.

In an action of siantier in whlicli tho piaitiiffgets Iess tLan 40s.
daîticges, thse jutige cannot certify te give bieîn more cents tItan
dainages, tîte 2l James 1, c. 16, s. 6, îlot being repealei l'y tic
3 & 41 Viet., c. -14.

C. P. PAitis tv. Lnvy. Note. 16.
Lzbçl-Cum nient on liudbtll--1'ublcoa ta wnirîeingoforalcomrneati

on iiaadbîll.
If -in oral crjticism ho mate on the contents of a bantibill, and

that oral criticismn bc publislieti ii a newspbaper, in au action iagainst
C. C. R. 1tEo. V. lIIENï SPAatcow. Nov. 10. thc propnieter of the tiewspaper for a libel fer se publislting, it ie

fer tîte jury te say irhetlîer thse cri tic' -m iras fair and reasonable,Assaill icidu griei'ous bodily harin-ComnnoiAsut- rdc of atid net rellecting on tIse plaiîîtiff's privato character. If theoIl aggravaed aissault"-.Ia lice. action be for publisluing an article iu the newsp.-pcr reflccting
Upon ain indicînient centaining counets for assaulting and mali- on the tendency of thse contents of the liandibill, thse saine questionciously inflicting grievous bodity biari, iti a cotent for a1 cemaineni as above le for the jury as te, the criticisia in tIse article.

assault, atter evîdenco ofgrievous injuiries inflicte(l by lie prisoner,
the judge told thc juTy tlier inas evidence te go te tliens of gri evouls
botily hanras andtienît tîte question of whlîcher tîte prisaîter in- B. S.'.U\DER5 v. Eî''z Nv. 9.
tendeil to inflict grievous botily bians dit seat anise. Tîte ilry rmiie-rie i lsiefaîttîl thev prîs5oner gîîilty of -*sais a9ggravnte<l ss:ut" %vithjout 1 ilC itu!o-uign rmiic-rsc epes e
preiîedlt:îtioiî. tiiler tîte itiîence of p:issiotî. 1A test:îter deviseti an estate te lus irife for life, and upon teIId .tt îhe :îsîîtwà., iiiteiitiwIa.u in elle iîîîcersian-liîîg of dleteriîîcîatiotî of tieat estate l'y forfcituno or otkierwi.,e to ae tnusteethe 1iw ; t1tat billai thie faîces tic jury srr i~ in i fiidiig the te presýerve contingenit neinaiuitcrs, îîevertlîeless upen trust ford.tti.l.iit guilt3 ut ail :I.ssult ivitlî gti e'%us h)îl3lanseî , aîî..l lhit vilv fr lîfe, -sied after lier deieî lie gave, deised, andi bequeathtettîtat tlue 1)risoilvîr lia'S îcruiCvîy cutîsicteti of uli t utf,.zîce. the vviits to lbis two dauglîters in equat parts for lite; and iii case

of ilie ileauli ofecitîter iritîtett le.nviitg issue, ttiest te thie surviver.
but if cither daugliter sliould le-ave issue, suicl issue te Le entitîctiC. C. R. lR.v. Iloi.T. o V. 10. te thse înother's share, and oie thse deatît ef Lotîte daugliters, tlici lie

1,ljZctrctiicsL'vi4lencc alan obtainiiq nocy aot clîarged- teviset eue îaoiety te the issue et cach dauglitcr or tîte mhole te
I;îanîîssle-Ige,î. Ste issue of one, if the other sîtoulti die inithout issue.

Upenan iticmeatfor btaniiî înoey rom . hyfaie pr- !d, tlîat the legal estate iras la thse trustee until tho deatît of
tences, it appeairet bat thse tlefenulaîtias employeti te take octrderts auhtes
for goo(12, but liai at autlîenity te reccive the lîrice; andtinta
cîcee i yq after he iras so emnployTeti lie ebtaructid the nîoney front C. P.- ST. Lesizrv Axi» Lnvy v. GRîFN ANDS AsoTîten. Novs 7.Il, Isy repeetn tient lie iras ,,utiaori-.ed by hisempoe te
receave it f,,r goutis delivrrct in purstiancc of ain Are irhicli ue ient-Jca question ta cocutrorcrsy br'trn the parties-
ulefendatît lia I taiken. 1-'videtàce of an obtaining 1 sîmilar ne- .îesc faunneeCoi fauedctUrmaLt
ltresenttitig frot anetîten persaît, iriti a, feir tisys of tîte tinte Pi, ocedure A.cis.
%clien the mnnes vrene obtalicti front Il, flot clinget in the itict- A jutige is botînt te amendtheli pleatings se as te raisoe licntment, iras tentered for the presecutien te proire the latent ; andi question in cant-o vcrsy betirean tlîc parties. Wbcre an amenti-after objection. -idmittet. ment iras made ii te declaration, tîte costs irere made dcfendant'slie!,), tîtat te crideuice objecteti te vis inadiissible. costs it tlîe case.

Nuv. 9.
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QB. CRLAMPTON V. WVALICii. ïVev'. 20..MîX N compiler of the T1ouir of Il. IL Il. tlic Prince
1'Ieating-Sci of-icaioi on1 inîcnty agoinst a Bill of L'xchange. of WVales. Quebec: 1riîtedl and Pubiisiied by Ilunter,

In n action on un indemnity against a BUi of Exchanige, the Ps o
plaintiff aileged gerierally, ais dantitigc, titat lie liad b1cu coinpelled Tiins is tho titio of a vcry handsonic volumo containing
te puy th il h1 wtiî interest, And tie costs in an action brooglit by 800 pag-es, recently i8sued ini Lowver Canada. ite autitor is
the holder of the bill, and had incurred costs hîmseif in defeuding a yon m t ocupyn uodnt lc ntepb
the sîîid action, serv ice, w lu, ntail of îasting lus tite, in idioniess or dissi-

leltl, that eachi of theso liends of damage constitnted a distinct pation , lias suilicient good sense tu turn it te, better accounit.
cause of action, andi that the piaintiff coulti fot, by deciaring il, 1 Tite autiior does flot presuie to advance any dlaims to
the abova férin, deprive the defendant of lis righîi Of Plcading Originality %vitli respect tu a great portiun of tlut contents of
a set off te that portion of Uic of Uic dainge iicli was liciuidatcd ;the Nvork, derived, as thcy have necessarily bccn, frot varions
that a set-off therefore wvlitii %vils colincd tu tle amtflUit Of tlie homo and local publications, a Est of wlîicli lie publisiies.
Bill atnd luterest onl' %vis Nvell pieadcd. Tite autmor at the saine tinteO expresses liiiinseif sensible that

EX.~~ No b 1 is work is imnpcrfcct not only in its details, but in tlie esclu-
A~~0ANOIIEt v LAc.sihza & onamîrr. AILAY. sion front its pages of nunîcrous naines wlici ouglit te have

fiGured ii, and gracel the wvork. For titeso lie pleads the
J)ainages, n4easurc of-Contradr-.isdrecfion- Yew 2'uial--Con(, inexperienco and incapacity of youtui in nînîters ivitlî whrlc

Ccurt alpeeal-Cos. lie lias perliaps i)rcinaturcly grappleti, tlio Jifficully of obtain-
In ant action tigaint ta railvay contpany for delay in carrying~ in-, aceorate infornmation, aiîd the long period of lime wvhich

andi deiiveriing gonds wlîer ecre vas nie special contraci, the the work covers.
judge îiirectedl the jury to find a certain suantt'er tie wîiges or ltme Tfice autiior liaving said tItis mucli; lias ncarly disarmed
piaintiff's servants% wiîa ere kept eut of eznptoyinent by the non- criticism. Indeed it would bie cruel and unfair wlien ,ýre
arrivai or tie goods, and alse left il te Uic jury te naintei ainount know the circunistances under wlîlci tic work was wrilten,
the plaiiitiff's thoulti recever by the lots of profits front the sanie and tic comparative inexperience of th vrriter, te do or say
cause. anyîhing wlîicis iniglit have a tendeyiey te crush aucîs praise-

JIcid, te be a misdirection. worîlîy endeavors. Tite %vork docs net profess te bc a cern-
In a county court appeau, the appeliant hegins: plete biograplîy of cvery celebriîy, or complote in details as
Wh'ien new trial grantedl on ground of umi2direction, no0 costa t ho ose whoso lives do appear. Il ia called " Sketches of

allowed. ___________Celebrautd Canadians." In it will bc found nîncl to interest
and nîncli t0 entertain. It will boe found a ranch more pîcas-

Q. B. 'Mvas V. SAIIL. Y 2V 20. ing and instructive railvray corapanion titan tue trasis whichi
Eeinic-Cstrn-rieuInstrument. is _generatliy deait eut by ncws venders on railvay trains. It

A contract conlaineti a clause in wiiich it was slipulateti that ivili be found vcry opportune te wile away the leisure ]teur
"a weidy acceutît of work donc" shoulti be delivereti. A ivcckiy citîter on car or boat, or ah the fireside. The rcading malter

accouait wVti delivereti, but of a portion of lthe work donc eniy. is net heavy. The mind will net bo burdened by delai1s
JIeZd, Iliat paroi evideiîce wats admnisbible te show thnt iii the about 'n'lich il cares notiîing. No onc ia obliged te read al

trade te wii the comtrat had reference the terni was applicable tia liVes published in the volume. A sciection may bo nmade,
te mvrk only of a peculiar kind. and by randoîn snatches limec may hoe plcasantly, if flot pro-

Where in a particular chass of dealing irords have acquireti a filably beguilcd.
peculiar nicaning, weli cslnbiishzd, parties contractiog; witii refer- Sonse readers may bo disappoinhed linfnot fînding lives
ence te that class cf dealings who use tbose words, mut bo takien which they înay 1tavo ,-oeil reason te expeet. Suci rendors
te lave used thiet in the mcquirei, anîd rot in the ordinnry aîîd inust remnember the circumsLances under whiici lte book was
popuitir rneaning. NVliere a clause stipnlnted for ill extra work
Vritten directions shouiti he given, under lte liani cf thearchitcct. written, insteati of hîastily condemning- il. "'le book certainlv

J1ld, Ihat a sketch inade by lthe arcititect, and net signed by docs flot for lthe present profess lu give a1 skecl of lthe lîfe if
lin, ivas net such a direction as complicdti li the coitrtit. cve.ry cclebriîv. Lt la wonderftil that under the circumatances

__________________ nentionid by the aullior, se inucli lias becît donc. No doubt
in lthe future editions of th vrork lie will av:îil iuiinseli'

B. B. IIAILr.r v. OWE-s. Xov. 2.1. of such information a's cani in lte mcantinie bu coltecîcd
C'onenon Lawo Proccdure Aci, 1SZ52, 33. 10, 11, 22'2-Riesealtîy of: towardi sîipp1yiîg zicksow!edged omisaîoi4s.

I',zt of summionsatuite of hinitattonls. Tite vçork is a crodit ta lte atîthor andi a credit te titi
Tue court vwiii n10t aliow a %oril re-scaieti too ]ate tn take a [ puiblisîters, Il reliects a-, mnuci on tue iiîtustry if the one ast

ont of tic provisions nif tite statute of Litnitationis hy uîistakz of: il dots on the enrerprizo ouf the otiier. 1- is an effoirt tiat
lthe attorney te be re-scaied i ne pro inc for titis îîurpose. tieserces enîcturatgemient ahl tue iud, tuf ai] Cuinadinns and ail

______________i iimercr.îd iii Catmtida. We are gi.id to learît tîtat >to bar nicthtur
B. C. the evî,petatitîts of the aititr or publiAhers have been (lis-
Coic Fr %L. v. Joxlzs <Tu tue niatter of n plaint in tue Couzity ttttîîOibtcd.

Court of Nlontgoinerysliirc).
'olin/y court-uc Io enter Verdii-2'inie.for application A P P INT M EN TS TO OFFIC0E, & C.

NVhtre oxt tue 20th of April, 18130, a cause vastricd in aCotnty
Court, ni.d te jury hviîtgl found a verdict for £10, th jîttge LCITiS
directed the Rcgistrar te enter a verdict for nominal datnages WI.IA 'EOttC.EF II 1>uire, te L'o lzegistt-ar er t City orRing'
only ; an application on lhe 4t of 'May, 1 bil, fera muie nus to sîn,ton « =t. ti.nî.înuy, 1vce>
enter lte verdict fer the sunt found by tie jury, iras helti tee late. X0iTARwES Pt,:LIc.

..........- r 8 ttE .SMITIIt.e"Firator-1. Esqttiro, to boa otry ubllcinUpprsnads.

R E V 1 E W S . '% Stît Janeary, tSG.-)
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