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NON. MR. JUSTICE MIDDLETON. SEPTEMBEB 17TH, 1912.

IRE BOULTON & GARFUNKEL.
4 0. W. _N» 25.

Vendor and Purchaser-Title-Objection to--Right ai Wag,-Cor*.
pen8a tion in Respect Thereof-MUotion Dismjssed.

Petition by purchaser to have it declared that certain rights ofway over a private lane constituted an objection ta vendor's titie andfor compensation in respect thereof. The lanes in question wereWad out by a Iessee front the vendor, who had an option to purchaaeand under whom purchaser claimed.
MIDDLroN, J.. held, that purchaser liad no higher rights thanbis predecessor in tÎtle and that the parties had reference to theexisting conditions when they contracted.
Petition disrnissed, purchaser to pay costs.

Petition by the purchaser under the Vendor and Pur-
chaspes Act to have it declared that certain rights of way
existing over what is referred to as a private lane conatitute
an objection to the vendor's titie and for a reference te deter-
mine the amount of compensation to which lie was entitled'
if these riglits were not released.

R. S. Cassels, for Boulton, the vendor
W. C. Chisholm, for Garfunkel, the purchaser.

NON. MR. JUSTICE MIDDLETON :-John B. Boulton in hie
lifetime owned a block of land extending froni Henry Street
to MeCaul street. By his will hie devised tbis to hie wîfe,
with power to S'eil.

During bis lifetime Boulton and other8 whose concur-
rence was necessary haed, on tlue let of January, 1872, leased
the entire parcel to R1. B. Blake for a terni of nineteen years
and four months, with the right te purchase at the end of
the terni, at a valuation if the parties failed te agree upon,
the price.

voL. 23 o..R. No. 1-1
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B3lake sub-divided the parnel and laid out certain private
lanes thereon, including the one in question, , He erected
h'Ou8e8 upon sorne of the suh-divided lots, and assigned the
leasehold interest of these respective houses te different pur-
ehasers.

On the 13th June, 1891, Levi J. Clark, who, had becorme
the owner of one of these houses, obtained a conveyance of
it from Mrs. Boulton. This conveyanee recites the lease,
the rig-ht te purchaS thereuiider, and the devolution of the
right of beth landiord and ten2ant, and Clark's desire te ex-
ercise the riglit te purchase with respect te the lands upon
which his house is situatedl, andl the agreemient as ta the
price to be paid. Mrs. Boulteni then i vee this parcel,
describing the lanid as ruinig te the lanie ]Il quIestion; this
descriptioni followitig the descript ioni eontaîned mn thesign-
ment of the leasehold in)terest miade by Blake, through which
Clark claimiedl. Ii Navembher, 1892, a similar conveyance
was nide te Melfort Bioultoni, of a parcel tu which he had
acquired the 1easehiold itrs; thc laiid being similarly de-
scrihed as4 runhinig ta) the laile.

It is cocddthat thIese *convenes operate te give the
repciegranitees ani caserent oveIr thec lane in question.

Subsquetlyandf oni thîe lst of May, 1893, thec original
leae hvin thn epirda nlew lease wus made between

Mrs. Bioltoni and( Bilake; reeitinig the originial lease, the sub-
divisioni b'Y Blake, bis ovea away of certain portions
o!f 0wc leahobd propcrty assbdvddla ing hi Stil
enItfIted tae the Me(Caul street frontage, including the private

liead ani agreerrienit te extend thte riglits andler the
original li-ase as therein oidd This eaethen demises
thcMClsre t frontag, icuding tlie private lane, for
a teýri o! twcny-on ycrs1ad oner ua Blake thie right
at (~ Iry o!l the trmn tO pur ha e i lai)ds at a price to

lie ~rîiîed Y arbitratlin Ir thie parties fail to agree.
Guriiîkulhîeinga(-quied Bilakc's titie, ani agreement

W3 iio it,( 14 May%, 1912, reýciting the lease and that
Garfwiklhie] gwc ta purchase at the price o! $116 per

As~1ý( poined 1it 1 te arumet, Garfunkel car have,
neo greater or oiierti nil h m, k' iid Blake wvashief
i lth )(1 ator a!tepiaelîsn U~ 11 amIý- n pairtv, t>, the~
crelationi of the riglit of wa iwei, o! cl as assiguce,
Garfunkel now seeks te colAýiîii. The termn "private lane"
is axubigueuls; but here the parties îiust lie taken to have

..........
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Used that expression with reference to the actual condition
of the premises.,

The agreement executed by Garfunkel cails for the pay-
ment of $116 per foot for the entire McCaul street frontage,
including the lane. In the absence of any attack upon that
agreement I mnust assume that the parties fixed the price
having regard to ail the Circumstances. I caillot reforn
that agreement, as I would be doîng if I yieided to the pur-
chaser's contention.

The order will, therefore, declare that the purchaser is flotentitled to compensation by reason of the riglits of way.
The purchaser should also pay the costs.

MASTE IN CHAMBERS. SEPTEMIBER 16TH, 1912ý

CHAFMAN v. MoWIINNEY.
4 0. W. N. 35.

PlaUû-ttmn of Claîim-Double Amount Named in Writ-
Motion to Strike Out Di8mined-lrtme to Plead.

MAsTER-iN-CHAmnEu, where a statement of dlaim asked fordouble the amount named in the writ, dismjssed defendant's motiontQ strike out, but gave him full time to plead and costs of the motionIn the cause.

The endorsement- on the writ claimed a commission on asale of one property and exehange of another as part of the
consideration of $2 2 ,OO-giving the following particulars:

To commission at 21/2............. $7,375 00
To commission on exehange 21/2 .... 550 00

$7,925 00In the statement, of dlaima the transactions between the
parties were set out, and it was said that 2½%7 was only hall
the usual rate,*which, plaintiff had agreed to, accept in con-
sideration of a promise by defendant to place the property in
question with him for resale.

The plaintiff therefore asked (1) payment of $7,925; (2)
damnages for Ioss of sale as agreed by defendant; (3) or in
the alternative for $1 5,750, being commission at the usual
rate of 5 per cent. 'The defendant moved to strike out these two latter dlaims
and the corresponding parts of the statement of dlaim as
beinig înconsistent with the endorsement on the writ.

J. Rl. Rosf, for the defendant' 's motion.
J. P. Crawford, for the plaintiff, contra.

10191 CHAPJIAN v j[l IP U l'X7 ýT "
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CÂRTwRIGHuT, K.C., mÀsm -The cases under C. B. 2M
are few; and the inclination of the Court~ is not to gÎve it

a very wide application. Sec judgmnt of Mabee, J., in
Muir v. <huinane, 7 0. W. R. 54, 158--a50 Nîhlo v.
Meahaffey, 8 O. W. R. 685. The only substantial question

here is one of the cate, as il necessary the plaintif would
have leave to amend.

It la perhaps going a littie beyond the sloops of C. R. 244
to ask in tuie ,;tatement of dlaimi for double the amount
claixned ini the writ; though as defendant is resisting the
amaller atrnounit hl is ot likely to submit to the larger. Hlad
the writ asked for damiages for breach of contract, in addi-
flou to thle sum of $î,925 there, would have been no ground
for this mo-tio-nor if no sum liad been named.

As it is tfie bet isiositioni of the case seema to be to dis-
miss th)e motion mid let defendant have full time toi plead-
validating thie statement of claim as of this date. The
costs shoul(d be to defendant îi the cause as the motion wau
not llncalled for.

HOli. Mat. JUrriCF ýMIDToN-. SEPTIM11E 17TH, 1912.

BOBOKII v. OOWGANDA QUBEN MINES.

4 0. W. N. 27.

Aoinn-Failitre le Set up DeeeaLoeta Amend Refused-
(ontiot bririg ýNew A-ctioni of lasses-, iihich coeuld bal(, becs-p Tricd.

MIOEoJ., hAd.! that wher, a de-fendaint in an action lias
failéd ta, set ni) certain aefndw lonve ta nulend lias beçen refused
at thet trial. hie t-iinnot brini ritither sbttieaction see.ing a
trial of the issue.m wh h coluld have raised in the earlier action

upai il 1llltte-rs mhivih aro lictulal hrtight fra but n, to al

'n" Ptit which îniighît hajv bec brokught f..rwaird as part of the ujt
ut1th con te-st.

<7oe fe. Riman. l l 1 1 2- K. B3. 112.5, and Re Ontario Sstgsr
Co.. i2 . L. t. j;,-, i 4 O. 1 . 1 .t.32 rc foed to.

A~~~,l 11tio, tocninete triail on ex parte ifljuflc-

tion grainted by liN SaGERLM ÂcNRDI

CJK, ,, retraitiing th eenat rom eniforcîi; a Judg-

ment obitailiedi by ie deferidaits, against the plaintiff in

this Court ou the 29tli Septemlber, 1910.

McCulloughi, for the plaintiff.

M. Lockhiart GJordon, for the defendants.

lION. Mli. JUSTICE IrDELL :--Iu the original action the.
presenjt defendantls sued the plaintiff for $2,000 s.lleged

[VOL. 23



11 BOECKHI v. GOWGiINDA QUEN MINES_ý.

to, be due in respect of a subscription for stock. The de-
fendant resisted payment, setting lup several grouinds of de-
fence. At the trial lie endeavoured to rely upon certain other
defences, but objection was taken that these defences had not
been pleaded; and effect was given to this objection. Appeai
was had f rom this decision; and the exercise of discretion
by the trial Judge in refusing leave to amend was approved
both in the Court of Appeal and in the Supreme Court; and
the Privy Council bas refused leave to appeal.

The plaintiff now conceives the idea of himself bringing
an action for the purpose of rescinding lus suliscription for
the stock in question, relying upon the very grounds which lie
unsuccessfully souglit to set up at the trial; and lie seeks in
this way to secure a trial of the issues which he miglit have
raised in the earlier action had lie pleaded adequately therein.

This experirnent is, I think, entirely unsuccessful. From
the earliest times the Court bas consistently held that a
judgnient is conclusive, not only upon ail niatters which are
actually brought forward, but as to ail matters which miglit
have been brouglit forward as part of the subject of the con-
test; and this view lias been recently confirmed both here
and in England. See Henderson v. Henderson, 3 Hlare 100;
Humphries v. Humphtries (1910), 1 K. B. 796, (1910), 2 K.
B. 531; Cooke v. Riccman~ (1911), 2 K. B. 1125; Re Ontario
Sugar C7o., 22 0. L. R1. 621, and 24 O. L. R. 332.

Quite apart from this fundamnental aspect of the case, it is
obvious that this action is entirely îisconceived. Section
57, sub-sec. 9 of the Judicature Act provides: 1'No case or
proceeding at any tirne pending in the High Court of Justice
or before the Court of Appeal shahl be restrained by a pro-
hibition or injunction ;" the proviso at the end of this section
indicating, in accordance with the general policy of the Judi-
cature Act, that the remedy, if any, must be an application for
a stay in the original action.

I determine the matter upon the broad general ground
that it is not competent for a defendant who lias failed to
plead any tIefence open to him in the original action to ob-
taîn any relief by any substantive proceeding. His only
remedy would have been hy application for indulgence in
the original action; and that application was here made and

The motion will be dismissed witli costs; and, as the
view 1 take is fatal to the whole action, I think it proper to

19121
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direct that this motion be turned into a motion for judgmeiit
and that the action be also dismissed with costs.

Thie ainount of the judginent wvaa, 1 uuderstand, -paÎd
into Court as a termn of the granting of the ex parte injuio-
tion. This may be directed to, be paid to th» defendanta.

HON)\. SIR JONr BOYD, C. SEPTrEMBEu 19Trl, 1912.

CAMPBELL v. TAXICABS,- VE1flALS LIMITED.ý

1 O. W. 'N. 2.

Eniy UPllaeýd Pouer' tuthjortty e of ifo eIfn
A, iuon CoNfN.

i),iate by olairtiff's jolieiteýr for paynient by delf-fenn'S
soligltoirm of bis testas of thef aiction onl ti ( izreund thiat theyv warranted
their authority te avt for their Client, ani îincrporated cotnpany wich
bad neyevr been organlzvd axid wlich had( neriota

BOtYD., C.. ho-Id. that defetidant romrpany was a legal entity, witb
untisedi powers, arid that there was nothing to mliew that defeendant's

a4olivdtos liad knewie(dgt, of any defeeta in its erganization and that
thPre-for4, the rivtlon inut fail.

SMiimmon V. Liberal Opiio; r Di4pn, [1011] 1 K. B. Ne6,
dlstinziiiled.

Motion dismissed, wlith ceats te be set eff against the general
CORs or the aLCtion.

Aclitinwa brouight torcvrdaniagek- fo)r injuries SUS-
tandby'ý plaijntf!l on or about 9th Novenîber, 1910, hy rea-

sont of the neg-ligenc of the v e cf a ta.cbengaged by
plaintif! fromî defendant's arge Plaintiff recoLered judg-

menit Jiaausll fedat but foiund nio assets te realize uipont.
Plaintitr iiw , ove for an order setting aside the ap-

pearnce ntered u abve ction in the naine of the defeud-
suit ais a cowlpal)N., and( ail susqwtpoctdns nd di-
regtiug" the ilivtr who enteireil 1t11 apeaacend de-

!eddthe atllion to pay 4 th lin fsc< i~ pori the gr'ounida
that thet difoindapt neý4-r aiuhoriod the de(fente, and hiad

flt~~~Vvr1 huuegnitda cnpn antI lad never alppointed
ofliers am Jlrd neyer apoi[ltedl an, peurson te acceept ser-

ic, 11111 hai g'Mil nuintrcton tethe solicitors te dlefend.

J. Mc(~rgorfor the plaintif!.
J.M. (iodfrey, for the ded ansd the solicitors who

deeddthe action.

110N. SIR J01KW BOYD, C. :-This motion was launched
on the authority of Bimenon. v. l'I*berff Opinion Lîited,
In re Dtênn, [19111 1 K. B. 966, the head-note of which

[VOL. 23
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suffiÜes tO shew its scope: "A sOlicitor assuMing to act for'
one of the parties to an action warrants his authority and
is personaliy liable to the opposing party for costs, if it
turns out that the client for whom. he assumed to act is non-
existing or lias revoked the authority." The defendant in
that case was sued as a company; it turned out that thougli
some preiiminary steps had been taken to form, the matter
had not been consummated by registration, so that in fact
there was no company-it was non-existent. That is the
radical difference as compared with this case, where the de-
fendant, sued as a company, had been legally constituted a
eompany by letters patent of Ontario, dated the 27th October,
1910. No steps appear to have been taken to organize the
company in the usuai way, and after the charter issued so
matters remained tili lately, when a meeting was held and
the directors ratified what had been done ini defending this
action. The charter had not beconie forfeited under any of
the provisions of the Companies Act by reason of its ini-
action.

So far as appears, the vehicles whichi are sent ouit in
response to cails made by telephone on the " Taxicabs Ver-
rais " are owned by George Verrai. The writ was served
upon hîm, and he forwarded it to an indernnity company in
the United States, and that company undertook the defence
and instructed the solicitors, who are now called upon by
this motion to pay ail the costs of litigation. There is noth-
ing to shew that these solicitors had any knowiedge-of the
defects or omissions in the organization of the defendants
,which. are now reiied 'on as nuilifying the conduet and the
resuits of this action: a very different position f rom that
occupied by the solicitor ini the English case. At most, or
at least, in this instance there iv ~i defendant which lias a
legal entity, with unused powers it may he, but stili other
than a non-existent body. By the statute under which the
defendants were incorporated, sec. 16 deciares that notice of
incorporation shahl be given by the Provincial Treasurer in
the Ontario Gazette, and the corporation shahl be deerned to
be existing f rom the date of the hetters patent incorporating
the saine (7 Edw. VIL., ch. 34 Ont.). Upon incorporation
the corporation is in possession of the powers specifled in the
Act (sc secs. 17, 18, etc.). Section 21 declares that if a
corporation does not go into actual operation within two
years after incorporation or for two consecutive years, does
not use its corporate powers, the powers except so far as î
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niecessary for the winding-up of the company shall be for-
feited--but that forfeiture shail flot prejudicially. affect the
riglits of creditors. This conîpany, being incorporated on1
thle 27îthl October, 1910, had flot defaulted under thi8 laPse Of
lime whien the action was begun or when this application
mas fiaide> It wva, a xist body in possession of uinuse

powers4, aind wilth ils original directorate holding office (see
s4ecs. 79 and 85.The dlirectors, of whom George Verrai

was oe, lind power tlu deen tis action in the 'lame of the
coxnpanly (,in1dley oni Companies, 6tlî ed1., vol. 1, p. 378),
anld thle s;olicitors hiad nu( knowledfge or intimatio.n that thiS
was Ilot a bolla hide detfence,. 11aM Ille complany hadl no

proprty s nohingtu tlle pulrposke of tîi.s aplcton. Mn
an actioni against a m-npîî is ÎlrustrlcId for walit of a8sets

after iudgxnvîl(tias Uce 1»n obta:inevd.
;h olicit4ors ilin apaedfrte -ompanyii vand the

suit hav1ilig ben uteLd on ujugîet it du1es nl
appyear rele'anLt tu inuic iiw a nane thc sohictr we)l vlre
appIolinted Illhe cuînpany caliit ris aîi ojcto to ilîir

fli. C'o., 2 x 1,and' Thailles Ha PuDck w G.v
IIIU, ") M.&G.74

1 doi nl fuirtiier pursue tIbis iniquiry; 1, vc nu ground to
ilitvrfre with thie reodor to order p.aymien of costs of
the acttion bv tlîe solicitors.

Appicaii dý îîse with ctsto bc set off against
ct txed1 to p1lainif in Ille action.
l'le saine resuliit and rde ili G;ibso,4 v. To.xicabs VerrQ.ls

Po".. SIR joHNx Boy», C.SEPTmBEl 20TR, 1912.

RFi llOlIBS & TORONTO.
4 0. W. N. 31.

IErroiený of leuilditi! for I'rof o! turage "_,M Store$"-

Boy»,C',. rantil a nandmus cmpelinath defendant Ctty to
immue a% building permnit t,, tRie ajpIplljjt for a bilding te bte Usedl
for mtgýoae pupl.oiy. au'ro, v in thie ordeir that sch ild
ingi %vis lmt t' e i uvd ýiuiln pt:u ee îo ~ i 1. fl, rUt'riah1 old artlieles.

4 EdIw. \,. 22 . n Tr1t . oa 22 0. W.

Motin îy on llhbs or pcrîup ourder in Ilie
natreofa nadausrequiiirîing the( city corporation and the
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city architeet to issue to the applicant a permit for the erec-
tion of a building.

p W. C. Chisbolm, K.C., for the applicant.
C. M. Colquhoun, for the respondents.

lION. SiR JOHN BOYD, C. :-In1 the application for permit
to build it is stated that the building to be erected is for the
"purpose of storage?" It is proposed te store thercin such

things as (second-baud) maebinery, furniture, or printing
presses, for safe-keeping until remov cd. If the use of the
building is thus deflned and liiinited as a mere place of de-
posit, 1 do not think it falis within the classes of buildings
prohibited by the by-law. Tlhe by-law is based on the Muni-
cipal Act, as amended lu 1904, 4 Edw. VIIL, ch. 22, sec. 19,
relating to, the regulation and control in cities of the location,
erection, and use of buildings for " laundries, butcher-shops,
stores, and manufactories." The one pertinent word iii titis
connection is " stores." In Toronto v. Foss, 22 0. W. IR. 328;
3 O. W. N. 1426, it was conceded by counsel that the word
"istores " in this context meant " shops." I think that 15 80.

Probably, for the sake of euphony, after saying " butcher-
shops," the further idea as to " shops " generally was carried
out by usîng its equivalent, "stores." The dictionaries tell

us that in the UJnited States and the British colonies ad-
joining " store " is used te denote a place where goods are
kept for sale, and quote Captain Basil Hall, writing about

shops are called." Sec Century Dictionary and Englîshi Im-
perial Dictionary, siib voce " store.,'

The legislation gives power to forbid the residential dis-
tricts in cities being disturbed by the near locality of places
where business is actively carried on, places to, which tlue
public is invited to con-Le for purposes of traffic (buying and
selling) or wbere anything like manufacturing work is being
dlone. The broad meaning of " shop " is, (1) a building ap-
propriated to the selling of wares at retail, and (2) a build-
ing in which making or rcpairing of an article is carried on

0 or in which any* industry is pursued; e.g., machîne-shop,
repair-shop, barber.*s shop; sec Century Dîctionary sub voce
" shop." 1 think the permit may properly issue in tlus case
to ereet this building as a place of storage only, s0 that
whatever engines or machines may be deposited there for
safe-keeping are not to be repaired, refurnished, painted, or
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thri-e deait with as niiht be in a repair-shop or place of
Malu fac'ture.

Wiih these restrictions, 1Igrant the application, but it is
flot a case for costis; the city authorities have flot acted
capriciously, and have bad cause to fear that the building
might be improperly used, were a broad permit given.

IIow, Sin JoHN BOYD, C. SEPTECMBERt 2Ooen, 1912.

RE; BAYNES CIRIlAGE CO.

4 0.W. N.30; ().L.RH.

ropempany - Winjjdùigq.tp - lIctitionJfor - Fvdi n 81UPPort -
Rra<rtonof D)irccetojr - ll'ipiditg-tip Act, aa. 2 je), 14,

107, 135.

Boyri, C.. , A4, that irnder F. of u thé D-orninion Winrinf'g.1p
Adt Rt. S. (,. (10 c . 144. the provediire providpd for hy theP Con-
soldatedl Rulem of Practire, Is4 app])ilale to petitions for winding-UP
IL comopiny, and, thq-r-fiore. witniuss voil t-1 xaie in support

f uvh a petitionr.
fer BrIdinq. 18ý 0, W. Tt. (170. oiw
81Ser Jh MeLon, Seiisoli (t Rrod, 0(. W. R. 163, 2 0. W.

N. 4.15.,

Motion oni bcthalf oýf the conipant«y and directors to set asîder
an1 a1ppo int unnt to exmie irectors of a company and

the supeat ctif vf', herwîtiiere by the petitioners,
on fte grouind thiat it wais not competent for the petitioner
to us such evidience on ain application for a winding-up
orttor wnder thie Dominion Act

Hl. A\. Buirbidlgi, for- the vonîpainy itnd directors.
J.ý (iray.lsonit for thc ettnr.

lIoN.ý SmR JowN Bievu, C. :-heptitioners aire share-
holdeýrs te fte exti-tt of 5,00 ai(l iip sliares, tlie total

calpital bein)g $~7,0.The lroai] porsition taken is that
flicroceur iinder. the, MoihatdRles is not available

under flic. Act. Lt is aise uirged that directors as officers
cannt h se xamned.As1 read the Acrt, it mnakes noe x-

pross p)rovi1sion as te thiis prelirninary procedure except what
is foiund in sec. 13, i*.e., thec application is to be by petition,
of whieh fonir dy'notice is to bû givefn te the companry
before the application is made. No provision appears as te
how the petition is to lbe snpported or verifiecl. It seems. te
lie that it is only by reference te secs. 134 and 135, that
the. modue operatidi can b. ascertainedl.



RE B1VNES CARRIAGE CO.1912]

Sections 107 to 133 arc hcadcd " Procedure," but they
apply generally to proceedings under a winding-up order,
that is, after it bas been made, and not to this preliminary
application for such an order. Section 116 is the only one
which relates in terms to a step before the winding-up order
is made, and that is of a conservatory character. Sections
134 and 135 relate to " Rules, Ilegulations, and Forins?"
Section 134 provides for the Judges making " forms, rules,
and regulations," to be followed and observed in proceed-
iugs under the Act, but 110 action has been taken ini this
diîrection; so, that sec. 135 now controis the situation ap-
plicable to the present motion. It reads: " Until sucli forms,
rules, 'and regulations are made the various forms and pro-
cedures . . . 6hall unless otherwise specially provided
be the same as nearly as may be as those of the Court in
other cases." No other special provision has been pointed
out to me, nor do 1 know of any which derogates f rom this
sweeping direction as to, the method of procedure. 1 read
the word used " procedure " as including rules, and regula-
tions, and methods of practice current in tbe High Court of
Jrustice (sec. 2e), which are to be adapted as nearly as may
be to the uses of tbe profession under tbe Winding-up Act.
The marginal gloss is not of authority, but it is correct as
found opposite sec. 135, to wit: " Until miles are made pro-
cedure of Court to apply." The practice of the Court is to
support petitions by affidavits or by rvVa voce evidence of
witnesses under the Consolidated ' Rules in that behaif, 489,
491, 492. Substantially the very matter now in dispute was
decided as 1 110W decide in earlier cases: see Re Betding,
18 0. W. R. 670.

I see no reason wby the directors should not be exam.ined
as witnesses. Tbey know more about the internai, affaire
of the concern than any other, or should have such kuowledge,
and the shareliolders should not; be deprived of this source of
information when no imz>utation of mala fides existe. The
policy of our legal rnethods is to facilitate and to simplify
proceedings, and English cases in other conditions cannot con-
trol what is the manifest intention of the law-makers as
set forth in this Winding-up Act.

Ail I now decide, is that, it is competent for the peti-
tioners to examine tbe directors and the procedure taken is
rigit

The application must be dîsmissed with costa.
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DIVISIONAL COURT.

SEPTEMBER 2lST, 1912.
SE T. D)AVID'$ MOUXTAIIN SPRING WATE1I CO.

(LANLOR) &LAHIEY <TEx.ANT).

4 .W. -N. 3*2.

Londordund ati NumqrNI'roct'~ngto Ejet Overhofldng
Tent't Ihpu:ta~ tu7 'cnncy ndt'ce - i>tfo rfPce Irorn

Th~ !;1, la 1ing, (Il be, Ili,- o~w , f efrtlin Iruperlty ini
0i4e m>rttiu lf Jav. t, 1hniîeya) e ilu 1w their ti-nant, siervqed

tht ',, fth'tunî or f iht'eouî lf IVIa~.Th,' Jnd4ge

lb g lnds thar thl' Judg&a. tion waa rung iii law ail in faoî

1 IS9lO.NI COUAtT retteil Coont kurt hult, for ii
trial tht' iineatitti ut tonny I>n tht' gruuniii d ut Iproer ri'jtettion of

'.dee. (*l.qor ufa e l, u he la diýlt«eill Ilf Judî onw trial.

'1hw appval to Pivisionial Court wats hepard by Hox. SIR
GLEîIOMEFAU-ONIID0E, C.. I, ION. MIL JUSTICE
BRTOand Ilox . n, JSTrICE l DD

O,11 liig, fo)r Lh
W.M. l)uglas, K.',for thie comipany.

Ilo. u.JLITC I<1>EL :-Thu collnpany Claîming to
be owlea t.>o (vrtaluprpet ili theu otiofu Lahey,

wiloi 1110y ulaillivd Ilu i thiril tenant, sýerved hlmii with a
noutice to del 11)u pusttiun poli Ilit refusai so, to do,
they t4ok pro eecding.t undur thie vrhdigTenants' Act,

beoethre jljdÏ( u4 thu Coulnty, Court of thle county of
~Velaîd.Th lernd oliîîtyN Court Jkidge naean order

for pose jtinan LaLhey iiow appeais upon the grounds that
the~~j iugw t, wrong ini law and iii faut, and that evidence

Thle eiiiinue tto far as admitted, shews that Lahey being
11n o)0sPSsion1 of thet property, at a meeting of the Company

the b;evreltary callud alttention to the unsatisfactory condition
of affairs owing' to tiereý beuing nu definite agreement with

LaJeywhruponi a reIsoltilon wa8 passed in the following
terni.s: - Resoived to give the lieuse and farm te Mr. LaheY
rent free, ini censideration of his keeping the front trees
cultivated and 1iokedi atter; such arrangement, however, te
b. termînated at any tixne at the wifl of the directors."
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Lahey was present when the resolution Was passed, and it
waa read over t *o him. Lahey swears. that lie said nothing,
but iras not allowed to explain why he said nothing. The
president of the company on the contrary says: "lie
thanked the directors for appointing him, and told themn
that hie wonld get out at any minute they asked him ".--this
Lahey specifically denies.

It is rather indicated than proved that the property had
been purchased by the company f rom Mrs. il-P. acting for
herseif, and as Iahey claimed (at least) in part for him, he
elaiming a one-third interest. Counsel for Lahey stated to
the County Court Judge-upon the Judge saying: "11e can't
~dispute the landlord's titie " H 1e has no0 title over us, we
are as inucli owner as he is." Whereupon the learned Judge
said: " That doesn't make any difference. I suppose the
law goes this far, that if Mr. lli is the owner of property
and lie "accepts a lease from youi aithougli le may have an
interest in the property, lie can't dispute your tîtie." And it
is quite manifest that the County Court Judge proceeded
on the assumption that there was an acceptance by Lahey
of the provisions of the resolution already spoken of. If the
learned Judge so found after hearing ail the evidence properly
admissible, no one could quarrel with his deteriination-
but he seenis to have reached has conclusions with the fact
before him that Lahey swore that lie stood sulent when the
resolution was read, and without an explanation being per-
mitted of his silence.

No doubt " silence gives consent " in many cases--and
no doubt in many other cases silence implies assent. But
silence is not conclusive; it may be explained. I can conceive
of more than one explanation whidh would nuliify every ad-
ver-se inference to be drawn from this silence-J do not
mention any in view of a continuation of the trial being the
proper course in rny opinion.

The Court was called upon to pass upon the question
whether Lahey accepted the terms of the resolution; that de-
pended upon (1.) the relati "ve credibility of Murphy and
Lahey, and (2) the construction to be placed upon the facts as

found-by the Court t o be. Lahey should have been allowed to
give lis explanation in order to enable the Judge to deter-
mine the amount of credit to be gîven to bis testimony. It is a
matter of every day experience that a trial tribunal forms a
Iow opinion of the credit of a witness for a tixne only to
change it when bis full story is told. The explanation, too,
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w<,111, or n11Iit detorrine whiether silence (if his story
we2re acuepîed ) wa> anuset

Itl has ilnsgg~e that Lahey is in any case hound by
aniothir klind -F e-toppl-it is argued that lis silence (if
there wasiý a sileiiiee), and hils condiuct led the company not to
take roedg-îat he cornpany acted upon this silence.
It is ýsufficiet to say that the(rec is no tittie of evidence of
any suci(- resuijt.

1 thinik there, should lie a niew trial-the evidence already
taken l sf ýtand, but tu lie supplemented as inay lie thouglit
besit. N o dou 1LI 1t the f fli fa(î o S0f thle titie will lie gone int
unl11eas thle Couinty JudgeÏ flnIds anistppl

As it Inay turii out that ill the evidenice adduced Wil not
êdvance niatters, 1 thiiik the costs of tibis appeal and of the
niew trial as well as the proccedings heretofore hiad should
bc in the diseretion of the Counity Judge.

The DiiinlCourts have more thian once saidl thiat
Coiuity Couirt Judlges !should give reasonis for the c-onclu-
siops" thety arrive at; it seems niecessary ho repeat thils once

lNI P. J 1 STICE BITTON :--I1t is ho lie regretted thiat
tlw ~iden îendre l'y Aaey i .xlatljnain of his

allevd ilene, henthe reszolhion mentioned was read and
pasdin bis presencet'i WaIS Ilejec-ýtedf-1lahey waaL, entitled ini

[a utelibi hol >1t1r- il -'iLI1 ear l the, particuwlar tranls-
sactin rdd upn bytlw LIWIlord -1- estabuis Lahey'
teniwy Suîp~ ucaseof the iluproperreeci of part,

of th vdnuLahywas prepred lu gîe1 ge hat
there-4 11oild li a flew trîal-and irithel tenijmu eniued] by

ouslfor* i1n' iandor ta4 as11h law now is-it is coi-

thequut in o Wnney-aîd tt' erninamunof it-andl that
theJ dgenjy d timx~ n enlietngeviene.Fee v. Adamn*

16 O W. . Ij;, and Iloort> v. Gilis 0 . Ik ;5s, are
in poýjInt.

thatit Lahey ' .1uuld have hadl the opportuniity ho developl his
case iiieven.

hreInlust lie a nlew triai. I thuuight L'ahey ouight ho
]lave bis cor uf is appeai, but w-iil nul dlissent freini the.

16ie-w of imy. loarned birothiers as lu costs.

[VOL. 23



M'VEJTY r'. OTTAWVA CITIZEN.19121

MASTER IN CHAMBERS. SEPTEMBER 21T 19'12.

McVEITY v. OTTAWA CITIZEN.

4 O. W. N. 37.

Delamation L e - Sccorïty for Cos8 - Insolvent PlMntiff
Aifrged Libel Involeing Criminal Charge-Report of Proeceding8
before Magi8trateý-AnÎmfU8.

MIASTEa-INq-CIAMBERS. held, that where an alleged libel is ini
the ferra of a report of the acqjuittai of plaintiff on a criminal charge,
and the report irnpugns the correctness of the xier(ict, a jury miglit
fairly sny that the alleged libel involved a criminal charge.

Dural v. O'Beirnc, 20 0. W. I. 884; 3 O. W. N. 513, referred to.
Motion for security for costs dismissed, Costa in cause.

Motion for security for costs in a Iibçl action.

H. M. Mowat, K.C., for Motion.

J. T. White, for plaintiff, contra.

CARTWRIGHT, K.C., MASTER :-Thie motion is supported
by an affidavit that there is an unpaid execution in the hands

of the sheriff of county of Carleton against plaintiff for over
$1,000. This je not in any way controverted. The motion
je, however, resieted on the ground that the alleged libel

involves a criminal charge. This is based on the f act that
the opening words of the report in defendants' newspaper
are as follows:

"City Solicitor was exoneratcd.
W~as alleged to bave entered the premises.

"Iespite the f act that sec. 61 of the Criminal Code of

Canada allows (sic) that any trespasser resisting an atteinpt

,tu, prevent his entry into or on to property that is not hie

own is guilty of an act of assault, Deputy Magistrate Askwith

dismissed an alleged case of assauit Saturday against City

Solicitor McVeity, when there was evîdence produced to

shee that he had used force in an attempt to gain admittance
to property other than his own."

'Thereatter sec. 61 is set out in f ull, and the evidexwe(-

taken before the magistrate, the whole report covering thirec

typewritten pages. It was a rgued that as it appeared( f rom

thie report itself that the charge had been dimi ldte

words "Despite the fact, etc.," could not be said to iinvolve

a cniminal charge.
Whatever may be finally decided on titis point, 1 think

that in vicw of the late case of Durvai v. O'Beirne, 20 0. W. R.

884 ; 3 0. W. N. 513, and the authorities there cited, that
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quedîon11I Ifnust 1ie 4t to the uy tmyli hultta
thea! iu f h vhl reýport iiînplie-ý thjat Ii the op[iniont

Iif the %writer the iagi ts 4hould hiavecovctd-- th'Is
mlai' lIe hdd t ÏI- u ly a rjimnIa of c- duqpi1te the facot
thtia arer ~nie. It SeemaI to lIe at Ieast argu-

kthIatif af11 n cutti for niurder, a niei,îsapelr
W8a > 1!iiii that ý fl1 asagr j carriage of juzýtîoe, Thje

accs~Iculd upprtail l tgationr that titis Illve a
critiaichageagIn III him-ules die fact if acquittai -,as

conus'. b Iasetert cul nort lie any further proceed'.
ingi i [li ni atter. tir Rouhiey v. Ilarriq, 18 (). R?. 4,it
was hcki titat the lk'a:o of anl orffene puinishailet bY ill-
p rIîiouzne)t'I and fl-ot Ilerev il fine inI'oived a crimînalii.

Vchaitrg.-1 AIl ialý1t is puIIIhjabie byv iiprisonmiient iii the
lilsvretl(Io iof theg ('111-1 or mIagistIrate. Inlie c:ases it iniglit

lie[hoonl aproriae nd deqat puinishmient. see
(>dgrsBruo's Lh 307. anid Cririnaiiil Codle, se.291,

whîc alowsimprionentfor twvo mnonth wit, r witholit
hard labour u% un oni a s umtr y ov ic t ilo for com -
12on1 î-ssaUl t.

he , moio i s d iumilissed 1 wthI cos ts il thle cuse ais t lie
po1int is nevw.

M 'ir %N Il CIîÂ M . SIrFnxnE 2114T, 1912.
U'NION BANK %ItMeKLOF

4 O.W. N 'l

ItinrntitreS~8 gIune III a m ti o ItÈrr s;oi s 110,I&n Nn a

Art on o a garanet'i whih plaint ifs movuel for muin-

(ATWR11T, .. MASE :ý-1Iýr hanve reaid the COSex-
altmiint 1on of Kil'tdantea officer onl hil Afilla v it inr ansIwer [o
Oieni mltval.

Thi. dlops not ii4im to put thie case finy' higlier for the
dEfet-tlaat thian in the lirnilar case of 'Sorrreig?è Bank v. Jfr

PAriou, 14 O W, It. rq,
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An order may go as in that case if the defendant really

vi shes to have the exact amount due on the guarantee ascer-

taied and formally proyed either on a refereiice( or at a

trial. If the latter course is adopted the defendant should

plead in fo>ur days after delivery of statement ! dlaim and

the caset should he set down on the peremptory list after being

on the general list a week.

cos.t. as usual will be in the cause.

MÂSTR INCHÂMERS.SEITEMBER '23nn, 1912.

FARMERIIS ]AIK v. SECURITY LIFE ASSCE. CO.

4 0. W. N.

P,.occiiq-lrit of S~ummon8-Smc?~te out of Jurîdiction-M 0f 10,1 f

s9et ÂAsd(--Coflditionl AppearanceCE3-0tL of Acfîon.

Motioin by defendants to set aside an order perzmtting service

of a wrlt nf siinnïons horinf on tlîem un 'MontreaI, on ground that

p&y'nent of the- giiaraftte on which action was brought was to b.

mnade in 'Montreal and there only.
MAST R.B.N-CIAMIýEIW permitted defendants to enter a condi-

fional apparance. leaving plaintiff to prove a cause of action wîthîn

thse province ait the trial at bis own peril.
Feirnierg RUnk V. ffe<,fh, 21 0. W. R. 283, 403; 22 O. W. R.

614; $ o. W. N. 682-805-871), followed.
Colits in cause.

This was an action on a guarantee giveil by defendants

who are all resident at Montreal, where the document in

question was gi'ven on 29th IJecemnber, 1909. The usual

order for service was made under Con. IRule 162 (2). The

dofendants moved to set this aside.

H. E. Rose, K.C., for motion. -

Mw. Lockhart Gordon, contra.

CARTWIIIOH'IT, K.C., MASTER :-The guarantee was admit-

tedly signed at Montreal and it was argued that prima fadie

this 'would not import payment outside the province of

Quebec.
it was further contended that in any case even if the

guariantors hiad to seek out their creditor, that this would be

doue in Montreal itself, because sec. 70 of the Banking Act,

VOL. 23 o.W.. »o. 1-2
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(1 i. i' c- 2, pros idesum thiat *"ýt li, banik h a Il estab) ilih
fgnc , for tho r~iiit aind pa% mut oJ its notes at the

citis o Tuont, Mntrel,"andothrs;and thiat, thlere-
fore, pdaym1jE-t utf the obldigation1 ini qu1estin could be properly

ijuade at Moteluies thruas an express agreement to

It Uas -co1teudeld ini additioni, thiat a ballk being incor-
ploratied tu d hulneý thiroughou1(,t tiet Doiionlî), could not
bd, sad toi bek rel>i-ien in1 theprvic ini which itsý head office
was ý4;ti1atd, mure)v thlan iii ail otcv And the p)rovisions

o! ec 7 (a) of theBw kn Act wcrerd aiso enphiasized.

'T'he questionsi are, new ini niy expe(rienice, aiid are, no
(1douht, Wotyof conisideration.l Coi fu the whoIe correzs-
pon,1deice oni the ilnattuir have been pt in byv the plainltifsý.
This oprssa goodn iuany 1letters passing- betweenl the (le-
tenidanits anid thie headi offiue o)f thie laintifsý or thieir "Foronito

soictosad prsigfor. paymnit. If thiis wvas to be muade
to the head oficer thie soiiosthehi thie order was right.

Bait tisý la ower ex;cly1t0d-hog thep wh0le of the
neotatos er ithi theu oinlv. Thie xniatter is left in

Sucil i oubt thla the( bes corse Seu to) be to allow the (le-
ftendantsli Il, ientqur a1 couditidnl app ac and evethe
p)lailltif to) p1rd)ie a c aused of atnwitin thie provice on
per-il of ha u hir alction dini % ithl co-ste.

Tis %as lpr~dinth recen case o,! Farmecrs Rankc v.
IIeah, 1 O W.R. ~3-U3;22 O.W. R. 614; 3 0. W. N.

A sîntilar urdUr will gO inl thiS caedfna tt have
a wekluapea-cstWi the c.auseý. The( writ Silould be

ameneilb cangng iameet irstdefndato te "Security
Lite asurnce"iýtcad ot - Insuranice."

[Vor- 2,3
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JUDGE'S CHAMBERS.

]los. SIR JOHN BOYD, C. SEPTEmBER 24TH, 1912.

DICK v. STANDARID UTNDE11GIO-UND CABLE
CCbMPÂNY.

4 0. W. N.

Actioa-
2S'lJ of Proccedings-MechaliO'g LÀen-Independent Action.

BoyD, C., held, that where a contractor has a claim against an

owner of land larger tban the value of the land and wishes to prove

bis dlaim lu an action. indeppndently of M.%eehanies' L*nproeeed-

ings, a. M7 of the Mechanics' Lien Act, 10 Edw. VIL. c. W9, does flot

gîve the officer charged with the trial of the lien proceedings power

to gtay his independent action.
Judgment o! MoNcx, Co.J., reversed, and stay vacated.

An appeal by plaintiffs f romn an order of Ilis IJoxouR

J. F. MO-NcK, local Judge for coantv of Wentworth, in

chambers, on September l2thi, 1912, perpetually staying this

actionl on the ground that the inatters i controvcrsy in tlis

action are at present bcing tried in another action.

E. C. Cattanach, for the plaintiff.

G. il. Levy, for the defendants.

H o. SIR JoiviN BoyD, C. :-The plaintif! Dick dlaims a

large ainount of damnages, $100,000, against mre defend-

ants for breachi of contract in not supplying inaterials to

carry on a construction contract made by the plaintif! with

the owners of the land, the defendants. This action was

begn after mechanica' lien proceedings w&~e begun hy an

alleged lien-holder on behaîf of himself and ail others

against the contractor and the owner. To determiîne what

shoiild be paid for liens it may be necessary to consider the

riglits of the contractor, and owner in.ter se, but the con-

tractor does not propose to daim, any lieu ou ine pro-

perty, and refuses to bring in any sucli daimn iii the mnechan-

jes' lieu proeedings. Ile is claiming a much larger sum

than the value of the land by way of damageé ttgaînst the

owuers, aud bis daim, if successful, will not interfere

wîth the right of those having liens to be paid under the

Act, Dick does not propose to make any daim under the

Act, aud 1 do uot think the statute is of sufficient striu-

gency to enable the judicial officer charged with the mech-
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anica' lien contest to bar Dick ini his îndependent action
and stay all proceedinges therein perpetually. Alf things

necesar to orkout the liens qw.iad the land are within
bis jurisdiction, but 1 do not think a wvider scope should be

given to the provisions of the Act 10 Edw. VIL ch. 69, sec.
3î. I vacate the order to stay proceeding8 with ail costa
of motion and appeal to be in the cause to the plaintiff.

MAJSTER I 1 AIuS Stývi'fEMrr£f 25tw 1912.

BLACK v. CANADIAN COPPER CO.

4 O. W. -N.

Pef~ou.r-g 2 ~enc--8ateeatof Ciuim-Dainage to Etock of
Flri41by%"zou (ei4 -- Partirularx UMncuav-3otion

Motion for particularo of nelgneand dlaiage alIeoged in stteý-
lient (if caimi. ActionI waeH for damalilgi to) Uic busleus and 9toýck of
plairitif,. a 1lra,,b nxlu gaaeis. vlipirs, avids; ami smokef alleged

to Illive bliea wronfull Yil-ngIigeniy. Ipieriitt,-d to caaefrom

M ls1>k-1- 1,a , NI~ Il~oee held,ý tha aus tuel Il logation of iligenI
wae unr.,ryr to plintif'. vaae, lie lui nt give particullar, A! It.

7Niag;! %. Si ftlie kn'a Bqm41fig Co., 4 It. & S. 60, 616i; Il
H. .. '.064,2, reedto.

'Ithat partioularq of daimjAz wirre premnature. Motion dls)ImsAe,
comftsil Im aue, M-itllout prejuiffce. to plailitiff's riglit to r1eew appli-
cation ah-ardio'r.

AutIoli broulghl liy a flovrIý1 reSdiîng at Sudbhury agaiiat
defendnt com anyt restrain il 'froin voiltinulng to allow

the ecapeo! nxious 1,apors, gaeaciida, SInokus, ette.,
frein ils riitbed(ýis andc soelter on to the lands o! plaintiff,
ai te egtai the(reoni. PliifI ais came 5,0

as uîpin.aî i 41fo danagus 211rt-ýjd1 'u ffr

In the, 4th par;igrailh of the- s1Iatemnt (if caim it .was
maiti that durfendant comiy"rogul and negligently
Pe1rmlittq>t MId ]LHOWed1 t1h0 Sid nov\1is vapors, gases, avids

ni srmolte to 1sep 11 ani the(riby c aused plaintiff great
flamae in rEspec-(t o! bis plantap, flowers, trees, etic. la
5th paragraph it wiiai saiti that p1aintif! ini censequonce of
th0 cýOltinuetiý( dsUnage hail h('01 obligeti at great sacrifice to

s4-11 hi.; propert - and to iove sointe miles from Sudbury
if li. wita Iossulyt carryv on his business in case de-
fendant compati'y we1re pe(rrnittei( te continue its present

minethoi of amtelting.

[VOL. 23
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Defendant before pleading asled for particulars -under

the 4th paragrapli of the negligenice therelin ehar 'ged as well

as of the plants, said to bavé ~ndetoe or injured.

As to paragraph 5 particulars were askedl as to w Iiat was

meant hy the sale of the lands at a great sacrifice.

The plaintiff's solicitors in reply sent a te-legram say-

ing 1'defendant bas all partieulars referred to."«

The defendant thereupon iiovedl to set aiethe state-

ment of dlaim as not onpyfgwith Rule 2~8and in par-

tieular paragraphs 4 and 5 as bepingebsig because

indefinite; or for particulars. The only inaterial. in sup-

port was the statement of claim itseIf and the letter and

telegramn in reply alreamly referred to.

ilI. E. Rose, K.C., for motion.

C. M. Garvey, for plaintiff contra.

CAIM\ RrIT, K.C., MASTER :-This case is similar in its

facts to thiose of the leading case of Tippîyîg v. St. IIelen's

Sioelting Co., 4 B. & S. 608 and 616, and affirnmed in the

Hou)ise of Lords, il Il. L. C. 642. There the deelaration

used the words 1'wrongfully and injuriously," and it would

Beem that in the present case negligencne need not have been

alleged as the liahilitv of thie dlelendlant company must

depend on the facts and " locality and ail other circumn-

stances must he taken into consideration," in dleternng

the riglit of the plaintiff t the relief asked.

The whole question of the right to particulars was

fcmlly discussed in 8nitki v. Reid, 17 0. L. R1. 265. Ilere

ton, as in that case, the plaintiff rnay rely on the doctrine

of res ipsa loquitu.r, leaving the defendants to escape hia-

bility if they can shew any grounds sueli as are indicated

lin the judgmnents in the Tippirtg Case.

This disposes of the mnotion so far as the 4th paragraph

i. oncerned. The one tuaterial f act on which the plaintiff

nust rely is that damage has heen caused te bis property

by the defendant>5 works. This is sufficiently and plainly

alleged, and no particulars are necessary at this stage. As

to the 5th paragrapli if the defendlant coxnpany is hmpld

liable the darnageB payable to plaintiff would most probably

b. a inatter ni reference and would not bc gone into at the

'trial, whieh no doubt wîll ho taken by a Juage without a

1xIY.
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1 II al drawv attent il)n to 1lt'e ablsenice of any' aiffdavit by
the deufenidant t omrpany that the particulars ase1 o r

necessary(l for aredng

This omission is sug,-gestive in faice of the telegram, of
teplaintiff's solicitors. Foloin m previous decision

iii pabuigv. amuianPnrf&'Rw, Co., 9 0. \V. R. 8-éo,
Itikthet motion shouild be dismissed with costs in the

cause, and 1hw statemrent of defenee shOuld be deiîvered
in tel) days.

This ig wvithout prejudice to a similar motion after dis-
covery has heen had if defemidants think it necessary.

HO';. MaR. JUSTICE LACPR. SEPTEMBER '25TIH, 1912.

WILLAM IEACE CO. v. WILLIAM PEAýCF.

An s~f o fr Inrigewo of zont 111~et1 MOIhetrips,
for ait lnijurironi rti*trmminmý inifnir h%, the diefenidarit of Such

W.eaghe-r -tripa ili 1niruUtn, awl for damagin--.
LÂTHVODJ.. foond do-fendanlot guiltv off infrlngilng hi, cove-

rimnts wltik p1iintiff o-um;»rniy thiat 1w would flot engage- in bliiress
wlthjni tive- ile, of ilamiillgon for 10 yenr. nr alil-w i, ninetl, to IV-

iuNed iin tiny- similar buimvss alid glantedi ani injune-tio as prayed.,
with tosta,

T. KhboI.C.. for the plainitiLT.
A. )Ier for the deihfendant.

io.Ma. JivsrwE 1ArIoD imtend to rl-erve my
de ajo s tl, whethc thederdiant lia, heen gult f anly

infrigeiricnt of i-ither lf thel- pa;t,-nts %%h11,1 Ilu trans;ferred(
to thef p):ýlaitiTrnp v t hur ohse f thet casev Inay,

hoievr, owlw dste of.- Thtl m-venant on the part of
thef dofondanit cozîtaitwd iii theagenn inie in April,

108, lias to) 1w crnsýtrued strict v Si, maiich is in) favour
of thed dfrendant 1fie udortnok fr gold vonsideoration tnt
to enignge, in anyv busineszs for thie nmmnfactiire of weaither-
stripm within the ith (,f Ilamilton or within 1ve- milek of
ther limita of ther Praid eityv during the period cof ten ye-ars
from thie datte of t, agreement. lie furtiier eoven.ante'd
thent hi, would xnoi allow hi.; name to ho iised in connection
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with any such business witliin the saine linits for the saie

period. I find as a fact that the defendant lias been guilty
of a breach of botbi the provisions of this co)vnat-that

hie hias in fact engagred in a business for the manýufacture
of meta1 weather strips within thue city of Hamiltoýn within

the List two years, and therefore within the period in whichi

he undertook lie would not engage in that business. The

defendant bougbt a machine for tlie purpose of nianufac-

turing weather strips. 11e bought it in bis ow'n naine. Lt

was învoiced to hinu. 11e received it and paid for it. Lt

wae, installed in a building belonging to the dcfendant's

wife. Lt bas been seen there, riot in operation, but with

pieces of weather-strip lying around it, indicating that it

hal been in operation. The defendant bias stated in the

w,ýitnesis-box that luis son and not lie bas been engaged in

the nianufacture of weather-strips in the city of Hlamilton.

Thlis, I find, is a 'acre pretence. Tbere is notlîing but the

evidence of the defendant to support his statement, and

the facts admitted by bim make it clear to my mind that

not his son but bie himself is and has been engaged in thi8

'business. Hie aloo broke the second provision of the cov-

enant in allowing his name to bie used in conneciion with

thie business of manufacture by advertising in a Hlamilton

new"pper stating that " the original William Peace " would

instai l "new 1910 weather-strips." These were weather-

strîps mnanufactured by himself. The defendant pureliased

)weather-strps niîanufactured under a patent of invention

granted to bim in tbe UJnited States aund transferred to

a peace Companly in the United States. The niaterial

whîcb lie so purchased hoe used in or within five miles of the

city of. Hamilton. Thtis was iii breacli of lus agreement.

The ollly party having tbe rigbt to manufacture anud sel

the invention of the defendant in Canada was tîte plaiiff

company. Not deciding for the present whether there was

an actual infringement of the plaintiff's rights in the

weather-strip and rail which have been lattcrly in use by

the, defendant, i tbiiimk tbe plaintiffs are entitled to, a

declanration that the defendant lias engagedl in business in

breaclu of his covenant as I' have stat.ed, anud that the

plaintiffs are entitlcd to an injunction restraining him in

the tomIs of bis agreement for the balance of the period

of ten years from engaging in any business for the manu-

facture of nuetal weathcr-strips witliin the said city of

~Hainilton or witbin ive miles of the limits of said city,
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snd thiat hie shld( bie alzo re8trained from allo\ving his
rine tu be use-d in connection with any3 8uch buisinesýs for
thie balance of dte said term wîithin the sain iimits. The
plaintiffs will also) be( entitledi to thieir coste of the action.
1 wiil grant a sayý oif thirty days; after I find on the othier

'l'le prinicipal iSsues in thlis case, were d1ispoSed Of at
the hiearinig. Thte oiii.y qusti riscrved was whiether the
iretallic strip uised( by thec defenidanit after the plaintifs
had threatened to) tako- action against haim -. as an infringe-
menit iiponi elier tif the patente aseignied to the plaÎintiffs
h v Peisce. Thi., Strip is I aili satisfied identical withl that
Which Peace soughit uneuiccessfully to have paitcntedl ini
1902. It mnay infringe upon Dominiion of Canada Patent
No. 991076-a point wihit ie niot necessary for me to
dleterineii as in that patent the plainitiffs haive, noineet
'But it does not ini ny opinion inifringe,( upon the pattents
acquired by the plaintiffs and the defendanit at their in-
stance lanoie prohibited fromn usin, it. Othierwise judg-
menit aýs at trial-stay of 30 days.


