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CURRENT TO PICS AND CASES.

In fillingr the position of Olerk of Appeals at Montreal,
the principle of promotion, which it -.ai; generally con-
ceded should be followed on this occasion, was dis-
regrarded. We regret that Mr. Ouimet's twenty-eight
years' service should nlot have received its due reward,
but, apart from this, there can be no0 objection to the
appointinent of Mr. J. O. Joseph, Q.C., who we have no
doubt will discharge the duties of the office with
diligence and zeal. It was supposed that the present
opportunity would have been taken to relieve the Oilerk
of Appeals of the duty of drawing judgments of distri-
bution for the Superior Court. This is a detail of work
which has been attachýed to the office of Clerk of Appeals
since the late Mr. Justice Beaudry held the position, but
it does not properly belong to the appeal department.
We understand, however, that it will continue to be
included in Mr. Joseph's dLlties, with the accompanying
emoluments, as in the times of his predecessors.

The case of Stewart v. McLean has reached the last
stage of forensic debate, and bas been aqjudicated by the
Judicial Committee of the Privy Council, with the resuit
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that the judgment of the Supreme Court of Canada is set
aside, and the judgment of the Superior Court, affirmed
by the Queen's Bench, is restored. The Privy Council
has affirmed the principle that the members of an insol-
vent firm after the winding up and the disposal of the
estate, preserve their rights inter se, under the partnership
articles, as to overdrafts by one or more of their num-
ber. The fact that one of the partners bought the
insolvent estate from the curator, does not affect the
question, and' such partner is liable to account to his co-
partners for an overdraft. This decision is in accord
with the opinion of the majority in number of the
Canadian judges who passed upon the question, for it
may be remarked that the Queen's Bench unanimously
affirmed the decision of Mr. Justice Jetté in the Superior
Court, and the judgment of the Supreme Court reversing
that of the Quebec Courts was delivered by a bare major-
ity of one-Justices Fournier, Sedgewick and King being
of opinion to reverse, while the Chief Justice (Sir Henry
Strong) and Mr. Justice Taschereau were for confirming.
Had the Privy Council not granted special leave to
appeal, the case would have been in the peculiar position
that the concurring judgments of the provincial courts
would have been overruled by a majority of one in the
Supreme Court.

The new Canadian ministry is certainly strong in legal
talent. The premier, Mr. Laurier, is 54 years of age, and
was appointed a Q.C. in 1880. For 20 years he has bten
actively engaged in politics, but he has also followed the
practice of his profession. Sir Oliver Mowat, the Minister
of Justice, is 76 years of age, and was appointed to the
bench as Vice-Chancellor of Upper Canada as long ago as
1864. In 1872 lie resigned his judicial office to become
premier of Ontario. After 24 years' successful admin-
istration of provincial affairs, without a defeat in the
legislature, he becomes, when close on four score, Min-
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ister of Justice for the Dominion-a brilliant close to a
distinguished career. Mr. Fitzpatrick, the new solicitor-

general, is a member of the Quebec Bar, and has sat in

the legislative assembly of this province since 1894. The

Minister of Marine and Fisheries, Mr. Davies, is a promin-

ent member of the bar of Prince Edward Island and was

premier in 1876. He was appointed Q.C. in 1880. Sir H.

G. Joly de Lotbinière, the controller of Inland revenue,

was called to the bar in 1855 and has been premier of

Quebec. Mr. Blair, Minister of Railways, is a member

of the New Brunswick bar, and has been premier of that

province. Mr. Mulock, postmaster-general, is a member

of the Ontario bar, as is also Mr. Scott, the Secretary of

State. Mr. Tarte, Minister of Public Works, is a notary

by profession, but has been chiefly eminent as a journal-

ist and politician. Mr. Geoffrion, Q.C., who joins the

Government without portfolio, is well known through-

out Canada as a very éminent member of the bar of this

province. Altogether, after the members of the legal

profession have been served, there does not seem to be

very much left for outsiders, but it may be observed that

the medical profession is represented by Dr. Borden, the

Minister of Militia.

In some notes which the late Abraham Lincoln pre-

pared for a lecture to law students, and which were found

among his papers after his death, he makes reference,

among other matters, to fees. His ideas may seem some-

what crudely expressed, but it must be remembered that

his experience was gained chiefly in the rugged field of

pioneer Western civilization. He wrote as follows:-

" The matter of fees is important, far beyond the ques-

tion of mere bread and butter involved. Properly

attended to, fuller justice is done to both lawyer and

client. An exorbitant fee should never be claimed. As

a general rule never take your whole fee in advance, nor

any more than a small retainer. When fully paid before-
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hand, you are more th an a common mortal if you can feel
the same interest in the case as if something was stili in
prospect for you as well as for your client. And when
you 'lack interest in the case, the job will very likely
lack skill and diligence in the performance. Settle the
amount of the fee and take a note in advance. Then you
will feel that you are working for something, and you
are sure to do your work faithfully and well. Neyer sell
a fee note-at least flot before the consideration service is
performed. It lea*dis to negligence and dishonesty-
negligence, by losing interest in the case, and dis-
honesty, in refusing to refund when you have allowed
the consideration to fail."

JUDICIAL COMM ITTEE 0F THE PIVY COUNCIL.

LONDON, 20 July, 1896.
Present: THE LORD CHANCELLOR, LORD HERSCHELL, LORD

WATSON, LORD MACNAGHTEN, LORD MORRIS, LORD
DAvzy, and SIR RICHARD COUCH.

FIELDING et ai. v. THOMAS.

Constitutional law-Power of provincial legisiatures to punish for
contempt of the Hlouse-Responsebility of members-Power of
local legisiature to pass an act relieving rnembersfrom liability
to civil action.

]FELD:--]I. The local legislatures existing at the lime had authority
prior to confederation to make laws respecting their constitution,
powers and procedure, and to punish for contempt and disobedience
of their orders.

2. Even if this power did not then exist the B. N A. Act, by
Section 92, conferred power on the local legisiatures to pass acts
for defining their powers and privileges.

3. À local legislature has power to pass an act relieving ils
members from liability to civil actions in regard to any vote or
proceeding.

This was an appeal from a judgment of the Supreme Court of
Nova Scotia of Decem ber 2, 1893, dismiseing the application of
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the appellants for an order that the verdict and jud-gment entered
for the respondent at the trial before Mr. Justice Townshend
should be set aside and the judginent entered for the appellants.

The arguments were heard in July, 1895, when judgment was
reserved.

The LORiD CHANCELLOR, in now delivering their Lordships'
judgment, said:

By the verdict and judgment in question the appellants were
found to have unlawfully assaulted and imprisoncd the respond-
ent. Tho Supreme Court were equally divided, and the judgment
of Mr. Justice Townshend stood confirmed.

The respondent, Mr. David J. Thomas, was sammoned to
attend at the Bar of the Blouse of Assembly of Nova Scotia to
answer a breacli of the privileges of the Blouse in having
published a libel reflecting on a member or members of the
Blouse -(in connection with their conduct as mem bers of the
Blouse), lie attended on two occasions and on the second
occasion was ordered to, withdraw and remain in attendance
during the debate which took place. On being called in by the
Sergeant-at-Arms by order of the Speaker he refused to obey the
order and left the precincts of the Blouse. Lt is not denied
that the respondent intentionally disobeyed the order of the
Blouse. He was thereupon arrested by order of the iHiuse and
on being brought to the Bar wau adjudged to, have been guilty of
a contempt of the Blouse committed in the face of the Blouse, and
was committed to, the common jail of Hlalifax for 48 bours.
Upon that lie brouglit an action for assault and imprisonment,
and it is from the judgment in tbat action that the proent
appeal is brought.

The appellants are sought to be made liable by reason of their
having voted as members of the Blouse of Âssembly for the
imprisoument of the respondent. The acts complained of are
justified under sections 20, 29, 30, 31, of ch. 3 of the lRevised
Statutes of Nova Scotia, 5th series. The appellants also rely on
the indemnity given to members of the Bloue of Âssembly by
section 26 of the same statute. Those sections are as follows:

"I20-In ail matters and cases not specially provided for by
this chapter, or by any other Statute of this Province, the
legislative Council of ihis Province, and* the committee and
members thereof rcspectively, shail at any time hold, enjoy and
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exorcise such and the like privileges, immunities and powers as
shall be for the time being held, enjoyed and exercised by the
Senato of the Dominion of Canada, and by the respective coin-
mittees and members thereof; and the flouse of Amsembly, and
the committeos and members thereof respectively, shall, at any
time, hold, enjoy and exorcise such and the like privileges,
immunities and powers as shall foir the time being ho held,
enjoyed and exercised by the flouse of Com mous of Canada and
by the respective committees and members thei'eof, and such
privileges, immunities, and powers of both Huses shall be
deemed to be and shall be part of the generai and public law of
Nova Scotia, and it shall not ho necessary to plead the same, but
the same shall in ail courts of justice in this Province, and by
and before ail justices and others, ho taken notice of judicially.

"l26. -No member of either flouse shall be liable to any civil
action or prosecution, arrest, imprisonmient, or damages by
reason of eny matter or tbing brought by him by petition, bill,
resolution, motion, or otherwise, or said by him before such
flouse, and the bringing of any such action or prosecution, the
causing or effecting any such arrest or imprisonmient, and the
awarding of any such damages shall be deemed violations of this
chapter.

Il29.-The following acts, matters and things are prohibited
and shalh be deemed infringements of this chapter :-(1) Insulte
to or assaults or libels upon members of either flouse during the
Session of the Legisiature." (The other provisions are im-
material to the present purpose.)

Il30.-Each flouse shall ho a Court of Record, and shahl have
ail the rights and privileges of a Court of Record for the purpose
of summarily enquiring into aud (after the lapse of 24 hours)
punishing the acts, matters and tbiugs herein declared to ho
violations or infringements of this chapter, and for the pur-pose8
of this chapter each flouse is hereby declared to possess ail such
powers aud jurisdictions as may ho necessary for enquiring into,
judging and pronouncing upon the Commission or doing any such
acte, matters, or thiogs, and awardiug and carry ing into execu-
tion the punishment thereof provided for hy this chapter, and,
amouget other things, each flouse shall have power to make
such rules as may bo deemed uecessary or proper for its pro-
cedure as such Court aa aforoeaid.
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1'31.-Every person who @hall be guilty of an infringement or
violation of this chapter shall be liable therefor (in addition to
any other penalty or punishment to which lie may by Iaw be
subjeot) Vo an imprisonnment for such time during the session
of the Legisiature then being beld as may be determined by the
flouse before whom sucli infringement or violation shall be en-
quired into. The nature of tbe offence shall be succinctly and
clearly stated and set for-th on the face of any wairant issued for
a commitmnent under this section."

It should be mentioned that by an act (llevised Statutes of
Canada, 49 Viet., c. 11) the Dominion Parliament- had already
conferred on themselves the privileges, immunities and powers
of the flouse of Commons of the Ulnited Kingdom.

If it was within the -powers of the Nova Scotia Legisiature to
enact the provisions contained in section 20, and the privileges

of the Nova Scotia Legislature were the same as those of the

flouse of Commons of the United Kingdom as they existed at the
date of the passing of the British North America Act, 1867, there

could bo no doubt that the flouse of Assembly had complet.
power Vo adjudicate that the respondent had been guilty of a

breacli of privilege and contempt, and to, punish that breach by
imprisoument. The contempt complained of was a wilful dis-

obedience to, a lawful order of the fljouse Vo attend. The authorities
isummed up inl Burdeti v., Abbot (14 East, 1), and followed in

the case of The Sheriff of Middlesex (Il Adol. and Ellis, 273),
establish beyond ail possibility of controversy the right of the

flouse of Commons of the United Kingdom Vo protect itself

against insuit and violence by its own process without appealing
Vo the ordinary Courts of law and without having its process
interfered with by those Courts.

The respondent, however, argues that the Act of the Provincial

Legislature, whicb undoubtedly created the jurisdiction and

further indemnified members of it agaiflst any proceedings for

their conduct or votes in the flouse by the ordinary courts of

Iaw, is ultra vires. According to the decisions whieh have been

given by this Board, there is nowf no doubt that the Provincial
Legislatflre could not confer on itzelf the privileges of the flouse

of Commons of the United Kingdomel or the power Vo punish the

breachi of those privileges by imiprisonmient or committal. for
contempt, without express autbority from the Imperial Legie.
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lattire. By Section 1 of 38-39 Vie., c. 38, which was substitnted
for Section 18 of the British North America Act, 1867, it was
enacted that the privileges, immunities and powers to be held,
enjoyed and exercised by the Dominion flouse of Commons
should be such as should be from time to time defined by the Act>
of the Parliament of Canada, but so that any- Art of the Parlia-
ment of Canada, defining such privileges, immunities, or powers
should flot coiifer any special privileges, immunities or powers
exceeding those ut the passing of sucb Act held, enjoyed,
and exercised by the Commons flouse of Parliament of the
United Kingdom, and the members thereof. There is no similar
enactment in the British North America Act, 1867, relating to
the flouse of Assembly of Nova Scotia, and it was argued, there-
fore, that it was not the intention of the 1I'mperiat Parliament to
confer such a power on the Legisiature. But it is to, be observed
that the fl[ouse of Commons of Canada is a legisiative body
created for the first time by the British North America Act, and
it may have been thought expedient to make express provision
for the privileges, irnmunities, and powers of tbe body 80 created
wbich. was flot necessary in the case of the existing Legisiature of
Nova Scotia. By section 88 the Constitution of the Legisiature
of' the Province of Nova Scotia was, subJeet to the provisions of
the Act, to continue as it existed at the'union until altered by
authorîty of the Act. It was, therefore, an existing Legisiature
subject only to the provisions of the Act. By section 5 of the
Colonial Laws Validity Act (28 and 29 Vict., c. 63) it had at that
time fuit power to make laws respecting its constitution, powers,
and procedure. It is difficuit to see how that power was taken
away from it, and the power seems sufficient for the purpose.

Their Lordships are, however, of opinion that the British
North America Act itaelf confers the power (if it did not already
exist) to pass acts for defining the powers and privileges of
tbe Provincial Legisiature. By section 92~ of that A.ct the Pro-
vincial Legisiatures may exclusively make laws in relation to
matters coming within the classes of subject8 enumerated, inter
alia, the amendment from time to time of the constitution of the
province with but one exception-namely, as regards the office
of Lieutenant-Governor. It surely cannot be contended that the
independence of the Provincial Legisiature from outaide inter-
ference, its protection nnd the protection of itts members from
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insuit while in the diseharge of their duties, are not matters which
may be classed as part of the constitution of the Province or that
legisiation on such matters would not be aptly and properly des-
cribed as part of the constitutional. law of the Province.

Lt is further argued that the order which the respondent dis-
obeyed was not a lawful order or one which he was under any
obligation to obey. The argument seems to be that the original
cause of complaint wfts a libel ; that though the particular
breach of the act complained of was the disobedience to the
ordersB of the flouse, yet as those orders were issued in reference
to a certain petition presented to the flouse, the contents of
which were alleged to be libellous, and during the investigation
of the question who was responsible for its presentation, and as
it must be assumed that a libel was a matter beyond the jurisdic-
tion of the flouse to be enquired into, inasmuch as libel is a
criminal offence, and the criminal law is one of the matters
reserved for the exclusive jurisdictiofl of the -Dominion Parlia-
ment, the whole matter was ultra vires, and both the memberis
who voted and the officer who carried ont the orders of the
flouse are responsible to any ordinary action at law. Their
Lordships are unable to acquiesce in any such contention. Lt is
true that the criminal law is one of the subjects reserved by the
British North America Act for the D)ominion Parliament, but
that does not prevent an enquiry into, and the punishment of an
interference with the powers conferred upon the Provincial
Legisiatures by insuit or violence. The Legislature had none
the less a right to prevent and punish obstruction to the business
of legisiation, because the interference or obstruction was of a
character which involved the commission of a criminal offence or
brought the offender within reacli of the criminal law. Neither
in the flouse of Commons of the United Kingdom nor the Nova
Scotia Assembly could a breach of the privileges of either body
be regarded as subjects ordinarily included within that depart-
ment of State government which is known as the crirninal, law.
The effortis to drag such questions before the ordinary Courts
when assaulta or libels have been in question in the British
flouses of Legisiature have been invariably UDsuccessful, and it
may be observed that 1 Witl. & Mary, Sese. Il., c. 2, section 1,
sub-section 9, "That the-freedom of speech and debates or pro-
ceedings in Parliament ought not to he impeached or questioned
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in any Court or place out of P arliament," is declaratory, and not
enacting.

Their Lordships are therefore of opinion that the 2Oth section
of the Provincial Act was not ultra vires, and afforded a det'ence
to the action. It may be that sections 30 and 31 of the Provincial
Act if construed literally and apart from their context would be
ultra vires. Their Jiordships are disposed to think that the House
of Assembly could nlot constitute itself a Court of Record for the
trial of criminal offences. But read in thc light of the other
sections of the Act and having regard to the subject matter with
which the Legisiature was dealing, their Lordsbips think that
those sections were merely intended to give to the bouse the
powers of a Court of Record for the purpose of dealing with
breaches of privilege and contempt by way of committal. If they
meant more than that, or if* it be taken as a power to try or
punish crirninat offences otherwise than as incident to the pro-
tection of members in their proceedings, section 30 could not be
supported.

It is to be observed that the case of Barton v. Taylor, (11 L.R.,
App. Ca., Privy Council, 197), referred to by one ýf the learned
judges below, is no authority in favor of the contention here. No
statute was there retied'upon, but the Legisiative Assernbly itself
in tiiat case had, in pursuance of statutory powers, adopted
certain standing ruIes or orders for the orderly conduct of tho
business of the Assembly. The trespasses complained of were
adjudged by this Board not to be justifiable under the standing
orders. It was then sought to justif.y the acts in question as
being within a power incident to or inherent in a colonial Legis-
lative Asseinbly. The Board refused to adopt that contention,
but their Lordships expressly addod :-"They think it proper
to add that they cannot agree with the opinion which seeme to
have been expressed by the Court below, that the powers con-
ferred upon the Legisîstive Assembly by the Constitution Act do
not enable the Assembly 'to adopt from the Imperia] Parliament,
or to pass by its own authority, any standing order giving itself
the power to punish an obstructing member, or remove him from
the Chamber, for any longer perîod than the sitting during which
the obstruction occurred.' This, of course, could not be done by
the Assembly alone without the assent of the Governor. But
their Lordehips are of opinion tlbat it might be done Witb the
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Governor's assent ; and that the express powers given by the
Constitution Act are not limited by the principles of common
Iaw applicable to those inherent powers, which must be impicd
(witbout express grant) fromn mere necessity, according to the
inaxim, 'Quando lex aliquid concedit, concedere videtur et illud,
sine quo res ipsa esse non poteet.' Their Lordships' affirinance
of the judgment appealed from, is founded on the view, flot that
this could not have been done, but that it was flot done, and that
notbing appears on the record which can give the resolution
suspending the respondent a larger operation than that which
the court below bas ascribed to it."

But independently of those considerations the provisions of
section 26 of the Act of the Provincial Legisiature would, in their
lLordsbips' opinion, form, a complete answer to the action even if

the Act complained of had been in itself actionable. Their Lord-
ships are here dealing with a civil action, and tbey think it muffcient
to say that the Legisiature could relieve members of the Ifloue
from civil liability for acta done and words spoken in the Blouse,
whether they could or could not do s0 frorn liability to a criminal
prosecution. No such question as that which arose in Barton. v.
Taylor, arises here. Ail those matters-the express enactmnent

of the privileges of the bouse of CommoIns of the United King-

dom, the express power to deal with such Acte by th e Provincial
Aesembly, the express indemnity againist any action at law for
thinge donc in the Provincial Parliamnft-were ail explicitly
given, and the only arguable question is that which their Lord-

ehipe have deait with-namnely, whetber it was within the power
of the Provincial Legisiature to make such laws.

For these reasons their Lordihips will humbly recommend to
lier Majesty that the judgmont in this case should be revereed
and jndgment entered for the appellants with costs. The
respondente muet pay the costs of the appeul.

Arthur Cohen, Q.C., Hlon. J. W. Longley, Q.C. (Attorney-General
of Nova Scotia), and Lewis Coward for the appellants.

Hon. Edward Blake, Q.C. (of the Canadian Bar), and Tyrreil T.
Paine for the respondent.
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JUDICIAL C0MRLITTEE 0F THE -PRLVY COUNCIL.

LONDON, ?1 July, 1896.
Present :-LORD HOBHiOUSE, LORD MACNAGHTEN, LORD DAvzy,

and SIR RICHARD COUCH.

TUE TORoNTO RAILWAY CO. (plaintiff), appellant, and THEc QuzzN
(defendant), respondent.

Customs duties-50 & 51 Vie. c. 39, items 88 and l73 -E.,emiption
front dut y-Steel rails Jor use on railwvays.

HELD (reversing the judgment of the 8 upreme Court of Canada, 25
(?an. S. C. R. 24), the exemption 'from duty in 50 & 51 Vic.
(D.) chiap. 39, item 173, of 1'steel rails weighing not less than
twcnty.five pounds per lineal yard, for use on rdilwray tracks,"
includes rails to b5e used for street raitwcays.

This was an appeal from a judgment of the Supreme Court of
Canada of Juno 26, ]895) affirming a décision of Mr. Justice
Burbidge. The Chie? Justice and Mr. Justice King dissented
fromn the decision of the Supreme Court.

Mr. C. iRobinson, Q.C., (of the Canadian Bar), and Mr.
Osier, Q.C. (of the Canadian Bar), were counsel. for the appel-
lants; Mr'. Newcombe, Q.C. (of the Canadian Bar), Mr. Lochnis,
and Mr. Hodgins (of tho Canadian Bar) for the respondent.

SIR RICHARD COUCH, in delivering their Lordships' judgment,
said the question was whether the appellants were bound te pay
duty on steel rails imported by them for the purposes of their
business. They had paid under, protest the sum demanded Ly
the Crown, and they sought to recover it in the present action.
Tbe Act governing the case was that of 1887 (50 and 51 Vie., C.
39). The Crown contended that duty was payable under item
88 of section 1, which. affected " iron or steel railway bars and
rails for railways and tramways." The appellants contended
that their rails were exemptcd by item 113 of section 2, which
applied to " steel rails for use in raiiway tracks." Mr'. Justice
Burbidge, who tried the case in the Exehequer Court, decided
in favour of the Crown. Aftcr subjecting the words to, criticism,
be concluded that, if theî'e were no legitimate aids te discoveî'ing
the intention of the legisiature other than the language used in
the Act of 1887 and previous Acts on the samne subjeet, the ques-
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tion would lie, to say the least, so involved in doubt that the
appellants ouglit to succeed. But then lie inquired into the
policy of the Legislature, and finding that its policy was to
protect Canadian manufactures, lie decided that the doubtful
words must be construed in accordance with that intention, and
that duty must be paid. On appeal to the Supreme Court the
decision of the Exchequer Court was upheld; but there wer-e
differences among the learned Judges both in their conclusions
and in the reasoning on wbich identical conclusions were baised.
The Chief Justice, with whom Mr. Justiee King concurred,
examined the expressions Il railway," " street railway," and
"Itramway," and hoe was of opinion that the appellaiits' road fel
under the head of 4 railway" and not of "ltramway" in item 88,
and was a Ilrailway" track within item 173. Mr. Justice Gwynne
thouglit that item 173 was not to be construed as exempting
from duty some part of the partic'ular things which by item 88
had been subjected to duty, but as providing for a diffeèrent article
altogether-viz., steel rails for use in great arterial commercial
uines, lie also thouglit the that word Il railways" in item 88 meant
railways ejusdem generis with tramways, and ziot the &"railway
trackis" mentioned in item 173.' Mr. Justice Taschereau, with
whom Mr. Justice FournDier concurred, referred to Var-ious in-
stances of expressions both in common partlance and in enact-
ments, to show that Il railways" on the one band had been
distinguished fr-om Il tramways" and IIstreet railways"' on the
other. And holding.( that the appellants' road was a "'street
railway" or "ltramway," lie decided that it fell within item 88
and not within 113. In that conflict of judicial opinion the case
came before their Lordships. On two points they expressed
themselves as clear during the argument. First, they could flot
concur in the view that the policy of the Canadian Parliament
led to the construction oontended for by the Crown. Supposing
it to lie made out by legitimate evidence that protection for
Canadian manufacturers was intended in 1887, protection was
given, however the Act be construed, and the only question -
was how much. Secondly, they could not sec any reason for
holding that the railways spoken of in item 88 were only those
which were ejusdem generis with tramways or that item 1I87
referred only to rails for'great arterial. lnes. The question was
what wus meant by the Ilrailway tracks" for which rails were
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to be admitted free. The appellants' were incorporated by an
Ontario statute passed in 1892. They received authority to
construet and work à double or 'single track railway in Toronto.
By the Ontario Street Railway Act, 1887, companies charterod
for tbat purpose miglit construct and work a double or single
iron railway with necessary sido tracks. Section 5 provid 'ed
that the railway track should conform to the grades of
the streets, and section 6 that ail other vebicles might use
and travel on the tracks, but giving place to the company's
cars by leaving the tracks. The same expressions were
found in an Ontario statute on the same subjeet passed in
1883. The appellantla then were then the owners of what
the Legisiature of their own province called a single or doable
track street railway, and the line on which they worked was
called "la railway track." Those expressions were not conclusive
as to the meaning of the term as used by the Dominion Logis-
lature ini the Act under discussion. But they showed that the
termi was known Wo draftsmen of statutes in Canada and wais
there applied to such a line as that of' the appellants. It seemed
to their Lordships to be good evidence as Wo the meaning of the
termn in the mouth of a Canadian Legislat 'ure, and to afford prima
facie ground for holding that "»railway track" included a lino of
street railway. Then did the Act of 1887 contain any intrinsie
evidence that the expression had some other meaning? Their
Lordships looked at the course of legisiation on the subject.
The first Act which imposed a duty on rails was passed in 1879,
when one rate of duty was placed on IIiiron rails or railway bars
for railways or tramways " and another rate on Ilsteel railway
bars or rails." According te the grammatical construction of
the first of those sentences iron railway bars were applicable
botb te railways and te tramways, and steel railway bars or rails
appeared te have the same application ihere was nio distinction
taken between railways and tramways for that parpose. In 1883
ifsteel railway bars or rails" were exempted frem, duty, and
thoy remained free tilI 1885, when a new Act was passed which
exempted "lsteel railway bars or rails, net including tram or
street rails." *That was the first mention of street rails, and it
i eemed that the expression Ilrailway bars or rails " was caïcu-
lated t6 include tram rails and street rails (if, indeed, there was
any différence betwoen them) and that express words were
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thougbt necessary to exelude the latter frm the exemption
accorded generally to ",steel railway bars or rails." That, then,
was the state of the enactmnentis in 1887. Steel railway bars or
rails were exempt from, duty provided they were flot tiam or
street rails. Then the Legisiature appeared to have takon a
wholly new dividing line between free and dutiable articles.
For the first time the distinction of weight was, introduced.
item 88, which imposod duty on "liron or steel railway bars or
rails for railways or tramways," followed the language of 1879 in
treating railway bars and rails as. applicable to both railways
and tramways. Item 173 exempted Ilsteel rails weighing flot
less than 25 pounds per lineal yard for use in railway tracks."y
It was true that the expression of " street rails," which were dis-
allowed ;he benefit of exemption in 1885, had now disappeared,
and an elaborate argument was submnittcd for the pllrpose of
showing on behaîf of the Crown that tho appellants' line was
nothing but a tramway, taxed under item 88, and not excmpted
by 173. Theii* Lordships did not enter into that verbal discus,-
sion. It might be that in other Acts and for other purposes
there were substantial distinctions between railways or railway
tracks and street railways and tramways. But for this purpose
and in this Act and in its three predecessors there was not trace-
able any idea of making such a distinction, but rather the idca of
putting ail kinds of railw ays on the samne fcoting, except in the
one passage in the Act of 1885, in which-the generality of the
words "railway bars or rails" was limnited by express wor-ds
exclading "ltram or street rails." They held that the only d*is-
tinction in the Act between taxed and fi'ee steel rails for railways
was that of weight; and that, as the rails of the appelants were
above the specified weight and were for use on their railway
track, they were exempted from duty. Their Lordships would
humbly advise fier Majesty to diseharge both the orders below,
and to enter judgment foir the appellants with costs in both
Courts. The respondent must also pay the costs of this appeal.

GENERAL NOTES.

THE CODIFICATION 0F 'MERCANTILEc LÂw.-A conference of
representatives of the leading legal and mercantile bodies in
Scotland. was held recently in Edinburgh under the presidency of
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Mr. W. W. Robertson, Master of the Merchant Company, for the
purpose of considering the subject of the codification of mer-
cantile law. Lord Watson wrote as follows: IlThere are some
branches of the law (equitable jurisdiction) which it would be
almost impossible, and others which, in my opinion, it would not
be usef'ul, to codir'y. Mercantile law is an exception, and I trust
and expect that in due time its codification will be accomplished.
The question is how. My judicial experience leads me to believe
that, whilst good codification is most advantageous, bad or hurried
codification is worse than none. I have met with examples of
both. 1 have no faith in the resuits of' an exeutive commission.
Our Bis of Exchangre and Sale of Goods Acts, which have so
far stood the test of experience, were first prepared by one good
lawyer, revised by other lawyers competent, and then under-
went the scrutiny cf a committee of each flouse before becoming
law. There are some branches-sueh as maritime insurance-
which cannot be usefully codified withont submitting the bill
before it is brought into Parliament to the revision and observa-
tions of mercantile and legal bodies throughout the country.
That appears to me to be the most practieable mode of procedure,
and far preferable te a commission, however representative. 1
entirely approve of the suggestion to move the powers that be
to more lively action, but with this caution-that in such matters
baste is und esirable. "-Resolu tio ns were passed afflrmîng that
the completion of a mercantile code would at the present time be
a most suitable instalmeut of codification, and that, under proper
safeguards, the assimilation of the lawv of England and Scotland
cffected in the codifying statutes alm'eady passed should be
continued ini conipleting a mercantile code. The whole subjoct
waB remitted to a committec to arrange for a deputation to the
Secretary for Scotland. and Lord Advocate.

IMPLIED CONTRACT.-SOmO Years age Miss R. brought Mr.
E. before the Court foir brench of promise. She admitted that
the gentleman had neyer promised marriage by his hand or
tongue, but lie had kissed her in company. Judge Neilson told
the jury that nu interchange of words was necessal'y, Ilthe gleam.
of the eye and the conjunction of the lips being overtures when
fr equent and protracted," and thus dii'ected they made the
defendant pay fifteen * thousand dollars foi' heedlessly indulging
in eye-gleams and lip- conjunctions.--Green Bag.
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