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| CORRESPONDENCE

v

- RELATING TO THE

 NORTH AMERICAN BOUNDARY,

SBubsequently to the Reference to Arbitration, of the Disputed ?aints of Boundar‘j,
under the Convention of the 29th September, 1827, and the Fifth Article of the
Treaty of Ghent. \ “Z’{‘?‘. e

I .
\‘ )

]

: e No. 1. % . ~ o
Viscount Pajmerston to the Right Hon. C. R. Vaughan. )

Sir,. Foreign Office, February 9, 1831.

- I/HAVE now to transmit to you a copy of the decision®* which His Majesty
the King of the Netherlands has communicated in duplicate to the Representatives g

" of Great Britain and the United States at the Hague, upon the question of

disputed boundary submitted by the two Governments to His Netherland °
Majesty’s arbitration. .

I am compelled by the pressure of other business to delay, until a future
opportunity, whatever observations I may have to make to you upon the terms
of this decision, against which, you will perceive by the enclosed copy of a paper
gommunicated by the American Envoy at the Hague, to His Majesty’s

. Ambassador at that Court, Mr. Preble has thought fit to protest in the name pf
his Government. - ' ;

-I"can only acquaint you by this opportunity, that whatever might be th
sentiments or wishes of His Majesty upon some of the points ‘embraced in the
decision of His Netherland Majesty, His Majesty has not heSitated to acquiesce
in that decision, in fulfilment of the obligations which His Majesty considers
himself to have contracted by the terms of the Convention of Arbitration of the
209th September, 1827 ; and His Majesty is persuaded that such will be the course
adopted by the Government of the United States.

.+ If, however, contrary tothis expectation, the .merican Government should
determine upon taking any step of the nature of that which has been adopted by

-~#Mr. Preble, and should make to you any communication to that effect, before
you shall have received any farther instructions from me on ‘that point, you will
inform the American Minister, that you are not prepared to enter into any
discussion upon such, a subject, and that you can only transmit the communica-
tion to your Government for its consideration.

Tam, &c.. ‘
Right Hon. C. R. Vaughan, . > (Signed) PALMERSTON. 7}
&c. &e. &e. -
Inclosure 1n No. 3 ;

W. P. Preble, Esq. to the Baron Verstolk de Soelen.

The Hague, January 12, 1831.
THE Undersigned, &c. &c., had the honor to receive from the hands of His
Majesty, the King of the Netherlands, on the 10th instant, a document pur-

* Appendix page 7
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porting to'be an expression of his opinion. on the several points submitted to .
him as Arbiter, relative to certain portions of the boundary of the United
States. In a period of much difficulty, His Majesty has had the goodness, for
the purpose of conciliating conflicting claims and pretensions, to devote to the
high parties interested, a time that must have been precious to himself and
people. It is with extreme regret therefore, that the undersigned, in order to
prevent all misconceptions, and to vindicate the rights of his Government, feels
himself compelled to call the attention of His Excellency, the Baron Verstolk de
Soelen, His Majesty’s Minister of Foreign Affairs, again to the subject. But
while on the one hand, in adverting to certain views and considerations, which
seem in some manner, perhaps, to have escaped observation, the undersigned
will deem it necessary to do so With simplicity and frankness, he could not on
the other be wanting in the expressions of a most respectful deference for His
Majesty, the Arbiter. y .

The language of the Treaty, which has given rise to the contestation
between the United States and Great Britain, is, * And that all disputes which
‘ might arise in future on the subject of the boundaries of the said United
“ States may be prevented, it is hereby agreed and declared, that the following
*“ are and shall be their boundaries, viz. . from the: north-west angle of Nova
“ Scotia, viz.: that angle which is formedby & e drawn due north from the
‘“ source of the St. Croix River to the highlands, along *he said highlands
*“ which divide those rivers that empty themselves into the River St. Law, rence,
‘ from those which fall into the Atlantic Ocean, to the north-westernmost
““ head of Connecticut River; thence down along the middle of that river
“ to the forty-fifth degree of north latitude; from thence, by a line "due
““ west on said latitude, until it strikes the river Iroquois or Cataraguy ; East,
“ by a line to be drawn along the middle of the river St. Croix from its
** mouth in the Bay of Fundy to its source; and from its source directly north
* to the aforesaid highlands which divide the rivers that fall into the Aflantic
“ Ocean from those which fall into the river St. Lawrence.” -

The manner of carrying this apparently exceedingly definite and” lucid
description of boundary into effect, by running the line as described, and making
the same on the surface of the earth, was the subject, the sole-gxclusive subject,
submitted by the Convention of September, 1827, in pursuance of the Treaty of
Ghent, 1814, to anarbiter. If, on investigation, that arbiter found the language
of the Treaty, in his opinion, inapplicable to, and wholly inconsistent with, the
topography of the country, so that the Treaty of 1783, in regard to its descrip-

. tion of boundary, could not be &xecuted according to its own express stipulations,
no authority whatever was conferred upon him to determine or consider what
practicable boundary line should, ip such case, be substituted and established.

* Such a question of boundary, as'is here supposed, the United States would, it ig
believed, submit to the definitive decision of no Sovereign. And, in the case
submitted to His Majesty the King of the Netherlands, the United States, in
forbearing to delegate any such power, were not influenced by any want of
respect for that distinguished Monarch. They have, on the contrary, given him
the highest and most signal proofs of their consideration and confidence. Inthe -
present case_especially, as any revision or substitution of boundary whatever had
been steadily, and in a spirit of unalterable determination, resisted at Ghent, and
at Washington, they had not anticipated the possibility of there being any
occasion for delegating such powers. ) ‘

- Among the questions to which the language of the Treaty of 1783, already
quoted, gave rise between the high parties interested, is the following, viz. :
where, at a point due north from the source of the river St. Croix, are *“ the
“highlands > which divide the rivers that empty themselves into the river St.

__Lawrence from those that fall into the Atlantic Ocean, at which same point on

said highlandswas also to-be-found the north-west angle_of the long established,
well known, and distinctly defined British province of Nova Scotia.

On the southern border of the river St Lawrence, and at the average
distance from it of less than thirty English miles, there is an clevated range or
continuation of broken highland, extending from Cape Rosiéres south-westerly
to the sources of Connecticut River, forming the southern border of the basin of
the St. Lawrence, and the ligne des versants of the rivers emptying into it.
The same highlands form also the ligne des versants on the north of the river.
Ristigouche, emptying itself into the Bay des Chaleurs, the river St John with

-—\____\N
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its northerly and westerly branches emptying into the Bay of Fundy, the river
Penobscot with its north-westerly branches emptying into the Bay of Penobscot,
the river Kennebec and Androscroggin, whose united waters empty into the Bay
of Sagadahock, and the river Connecticut emptying into the bay, usually called
Long Island Sound. These bays are all open arms of the sea, or Atlantic
Ocean, are designated by their names on Mitchell’s map, and, with the single
“exception of Sagadahock, are all equally well known and usually designated by
their appropriatenames. This ligne des versants constitutes the highlands of
the Treaty, as claimed by the United States.

There is another ligne des versants, which Great Britain claims as the
highlands of the Treaty. It is the dividing ridge that bounds the southern side-
of the basin of tle river St. John, and divides the streams that flow into the
river St. John from those which flow into the Penobscot and St. Croix. No
river flows fromithis dividing ridge into the river St. Lawrence. On the con-
trary, nearly the ‘whole of the basins of the St. John and Ristigouche intervene.
The source of the St. Croix also’ls in this very ligne des versants, and less than
an English “mile distant from the source of a tributary stream of the St. John,
This proximity, reducing the due north line of the Treaty as it were to a point,
compelled the provincial agents of the British Government to extend the due -
north line over this dividing ridge into the basin of the St. John, crossing its
tributary streams to the distance of about forty miles from the source of the
St. Croix, to the vicinity of an isolated hill, between two tributary streams of the
St. John. Connecting that isolated hill with the ligne des versants, as just
described, by passing between said tributary streams, they claimed it as consti-
tuting the highlands of the Treaty. -

These two ranges of highlands, as thus described, the one contended for by
the United States, and the other by Great Britain, His Majesty, the Arbiter,—
regards as comporting equally well in all respects with: the language of the
Treaty. It is not the intention of the Undersigned in this place to question in
the slightest degree the correctness of His Majesty’s conclusion. But when the
Arbiter proceeds to say that it would be suitable to run the line due north
from the source of the River St. Croix, not ** to the highlands which divide the
“ rivers that fall into the Atlantic Ocean from those which fall into the River St.

"¢ Lawrence,” but to the centre of the River St. John, thence to pass up the said
river, to the mouth of the River St. Francis, thence up the River St. Francis to
the source of its south-westernmost branch, and from thence by a line drawn
west into the point, where it intersects the line of the highlands as claimed by
the United States, and only from thence to pass *“ along said highlands which
<t divide the rivers that fall into the Atlantic Ocean, from those which. fall into
¢ the River St. Lawrence, to the north-westernmost head of Connecticut River,”
thus abandoning altogether the boundaries of the Treaty, and substituting for

- them a distinct and different line of demarcation, it becomes the duty of the
undersigned, with the most perfect respect for the friendly views of the Arbiter,
to enter a protest against the proceeding, as constituting a departure from the
power delegated by the High Parties interested, in order that the rights and
interests of the United States may not be supposed to be committed by any
presumed acquiescence on the part of their Representative near His Majesty the
King of the Netherlands. o

=" The Undersigned, &c.
Bayron Verstolk de Soelen, (Signed) ~ W. P. PREBLE.

e. & §e 3
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-~ No. 2.

Right Hon. C. R.'Vaughan to Viscount Palmerston.—(Received April 15.)
My Lord, Washington, March 12, 1831.
\ IT has been long known at Washington, that His Majesty the King of the
Netherlands delivered, on the 10th January, to Mr. Preble the Minister from
the United- States, his decision upon the question of boundary referred to
arbitration. .

I am assured, however, by Mr. Van Buren, that this Government has not
yet received the official communication of His Majesty’s decision; though it

appears that some communication of the import of it has been made by Mr.
- B2 -
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Preble to the State of Maine, to which he belongs, agit is stated in the newspapers
that the Legislature of that State, immediatety took it into consideration in a
secret Session ; and, it is reported, that great dissatisfaction was expressed with
the decision of the Arbiter. . )

I have the honour to be, &c.,

Viscount Palmerston, (Signed) C. R. VAUGHAN.
&Co &C. 856. , - . -
. No. 8. )
Right Hon. C. R Vaughan to Viscount Pa{merston.—-(Received May 2.)
{Extract.) ' " Washington, March 20, 1831.

THE decision of the King of the Netherlands upon the question of boundary
submitted to His Majesty’s Arbitration,” was received by way of Havre, by the
Government of the United States on the 15th instant,

On the 18th instant a messenger was despatched with an offitial communi-
cation of it to the Government of the State of Maine. 2

I understand from Mr. Van Buren that the award of the, King of the
Netherlands has called forth a protest against it from Mr. Preble;’the ‘American
Minister at the Hague, which I have not seen, but I understand that a copy of
it was delivered to Sir Charles Bagot, and, I presume, therefore, that His
Majesty’s Government is already in possession of it.

This Government has resolved to abstain from any expression of. an
opinion, until they are in possession of the answer to their official communication
of the award to the State of Maine.

No. 4. -
Right Hon. C. R. Vaughan to Viscount Palierston— (Received May 23.)

(Extract.) - Washington, April 12, 1831.

WE are at length in possession of the manner in which the Governor and
Legislature of Maine have received the award of the King of the Netherlands, as,
on the 5th instant, a newspaper published at Portland, the seat of Government
of that State, commenced the publication of documents which had been officially
communicated by the President, when the award of the King of the Nether-
lands was transmitted tothe Governor.

The first part only of these documents published in Maine has yet reached
Washington, and I have the honour to’enclose ‘a copy* extracted from a
Jewspaper. .

They consist of a message from the Governor of Mame to the legslature,

,

submitting to the consideration of the Senate and the House of Representatives, -

a despatch from the Secretary of State of the United States, with copies of
award of the King of the Netherlands. These documents are to be tollowed by
a publication of the protest of Mr. Preble, of the correspondence of the latter
with Sir Charles Bagot, and an account of the proceedings of the legi€lature.

Mr Van Buren expresses the desire of the President, that{while the
matter was under deliberation, no steps should be taken by the State of
Maine with regard to the disputed- territory, which might be Adalculated to
interrupt or embarrass the action of the Executive Governmefit. “

1 observe in Mr. Van Buren’s despatch, the Governor of Maine is informed
that Mr. Preble has asked for leave of absence from lis mission to the Nether-
lands, in order that he may return to the United States, and be further heard
upon the subject of the award of the King, before any measures in regard to it
are adopted by the President. The imumnediate comphance on the part of the
Government with Mr, Preble’s request, indicates "that no measures-will be taken
by the Government until Mr. Preble shall arrive.

I have endeavoured to procure from the Secretary of State a copy of ‘the )

proceedings of the legislature of Maine, which will, in time, appear in the

* See'Class B, page 2,
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newspapers ; but the Government has -not yet received any account of
them. . : ' ) .
According to'the newspaper of Maine, the result of those proceedings was a
decision of the legislature, that the arbitration of the;King of the Netherlands
was not binding on the United States,- because His Majesty had not given  a
decision, but his advice only as to certain disputed points.

I hope to be able to transmit to your Lordship by the next packet, the re-
mainder of the documents expected from Maine. ' ‘

»~ =

No. 5.

Right Hon. C. R. Vaughan to Viscount Palmeyston.—(Received June 2.)

(Extract.) : Washington, April 20, 1831.

I HAVE the honour to acknowledge the receipt, yesterday,by way of
Halifax and Boston, of your Lordship’s despatch, dated the 9th of February,
containing a copy of the decision of His Majesty, the King of the Netherlands,
upon the question of boundary submitted to his arbitration, together with a
copy of the protest which the American Minister at the Hague thought fit to
make, in the name of his Government. ‘

With respect to Mr. Preble’s protest, when the Secretary of State comniu-
. nicated it to the Governor of Maine, he expressly stated that it had been ifiade

by Mr. Preble without instructions from his Government. I am well pleased to
learn from your Lordship, that His Majesty has not hesitated to acquiesce in the=
decision of the King of the Netherlands, in fulfilinent of the obligations which
His Majesty considers himself to have contracted by the terms ot the Conven-
tion of Arbitration of the 29th September, 1827. I regret that it is not yet in
my power to state to His Majesty’s. Government what will be the course
adopted by the Government of the United States. The strictest reserve is ma-
nifested respecting the opmion of the Gévernment.

In my despatch of April 12, I forwarded to your Lordship the commencement
of the documents which have been pyblished in the newspapers of Maine. The
report which has,since been made.bythetegislature of Maine, after having taken
into consideration the decision of the King of-the Netherlands, and other papers
which had been,transmitted to the Governor by the: President, begins by re-
ferring to former discussions and cotr ncé. Jetween the general Govern-
ment and the State of Maine, and particularly to a protest made by the State of
Maine in 1827, against the general Government assuming a right under the
Constitution to cede or transfer any portion of the territory of any State; and the"
general Government is reminded, that the State of Maine had alreadv declared
their views of the Convention of 1827, the autherity of whick thev never
admitted ; and that they should not consider themselves bound by any decision
under it. oo -

. The report then observes that, instead of deciding the points of difference
belween the two Governments according to the terms of the Vth Article of the
Treaty of Ghent, the King of the Netherlands has suggested only a mode by
which the controversy between the two parties may be decided, and the United
States cannot be bound to adopt the advice which was not asked, and which was
given_under circumstances which must bave induced the arbitrator to favour the
pretensions of Great Britain. The report ends with declaring that the United
States must not adopt the decision, or, if they do, it will be a violation of the
constitutional rights of the State of Maine.

I infer, from the readiness with which a leave of absence was granted to
AMr Preble, that no measures will be adopted by the President respecting the

decision of the King of the Netherlands, until Mr. Px"eple has been farther
heard upon the subject, according to his earnest request. -

I shall be prepared, should the American Government make any communi-
cation to me of the nature of Mr. Preble’s protest, to conform strictly with the
mstructions of your Lordship, and transmit their communication to His Ma-
Jjesty’s Government for consideration. - .- - ’
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No. 6.

Charles Bankhead, Esg. to Viscount Palmerston.—(Received August 22.)

(Extract.) i L Washingtor, July 21, 1831.

I HAVE the honour to agquaint your Lordship that Mr. Preble, Minister
from the United States to the Netherlands, arrived at New York some days ago.

Mr. Vaughan informed your Lordship, in his despatch of the 12th of April,
that Mr. Preble had obtained leave of absence for the purpose of explaining to
his Government the reasons which induced him to protest against the decision of
the King of the Netherlands upon the subject of the disputed territory. The same
reserve which was manifested upon that question by Mr. Van Buren towards His
Majesty’s Minister, has been continued to me on the part of the present Secretary
of State, Mr. Livingston. Iwas, however, informed by that gentleman, some days
ago, that a reference would be had to the State of Maine before any determina-

tion could ‘be taken by the general Government; and, in corroboration of this ~

remark, I find that Mr. Preble, instead of proceeding direct to Washington, has
left New Yorkfor Maine, for tlie purpose, I presume, of collecting the sentiments
of the authorities of-that State upon the question at issue. .

No opinion on the part of the United States can be expected before the
. autumn; but I am not altogether without hopes, that the pretensions of the
State of Maine, as put forth in the resolutions of their legislature, will be much
softened, and that an acquiescence will, at last, be given to the opinion of the’
Rovyal Arbitrator. ; S -

-~ Mr. Van Buren, it is understood, will leave this country for England shortly’
after the arnval of Mr. McLane, who'is expected in the course of next month.
The I?toztac frigate, which is to convey Mr. Van Buren, is lying in readiness at
New York. T - )

-

"

: . No. 7.
" Charles Bankhead, Esq. to Viscount Palmerston.—(Received September 22.)
(Extract) New York, August 23, 1831.

SINCE I had the honour of addressing your Lordship in my despatch of °

July 21, Mr. Preble, late Minister of the United States at the Hague, arrived at

imgtom; and whitever ‘were the sentiments and wishes of the State of
Marne, in relation to the disputed territory, they were, 1 presume, at that time
communicated to the President and Secretary of State. - - .

I learn from Mr. Livingston that Mr. Van Buren has been instructed to
make some communications to His Majesty’s Government upon the subject of
the decision of the King of the Netherlands. but of the exact nature of them he
did not acquaint me. Mr. Livingston seemed to be ignorant of the determina-
tion of the British Government, with reference to that'decision, officially
expressed, and Mr. Van Buren, I believe, 1s directed to ask, officially, the views
of the British Government upon this subject.

I learn from an authority which I have no reason to doubt, that before the
President can consent to the provisions contained in the royal award, it will be

necessary to receive the approbation of the Senate, as the President has no ~

power of himself to alienate any part of the territory of an ndividual State.
This is the language of the persons most conversant with the feelings of the State
of Maine, and it coincides with the communication made to me by Mr. Livingston,

that the decision of this Government cannot be expected before the meeting of -

Congress. - o

Ay other measure which may be taken between the two Governments, ot
the nature of a Convention, would be equally subject to the approval of the Senate
of the Unuted States. : \

r
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No. 8.

Viscount Palmerston to Charles Bankhead, Esq. =

Sir, * Foreign Office, October 14, 1831,
WITH reference to my despatch of February 9, of this year, to Mr. Vaughan,
on the subject of the award of His Majesty, the King of the Netherlands, upon

_ the question of the disputed boundary, submitted by Great Britain and the

United States of America, to the arbitration of that Sovereign, I am comman-
ded by the King to instruct you to address a note to the American Secretary of
State to the following effect. s

Mr. Livingstonis doubtless aware that his predecessorin office was informed,
verbally, by Mr. Vaughan, that the King, our Master, upon the receipt of the
instrument by which the award of the King of the Netherlands was communicated
to the British Government, had considered himself bound, in fulfilment of the
“obligations which he had contracted by the terms of the Convention of arbitration

of the 29th September 1827, to express to His Netherland Majesty, His Majesty’s

assent to that award. -

It appears to His Majesty’s Government, that the time is now arrived, when
a final understanding between the British and- American Governments, on the
subject of that award, and on the measures necessary to be taken for
carrying it into effect, ought no longer to be delayed : and I am accordingly to
direct that, in making to the American Secretary of State, the present more for-
mal communication of the assent of His Majesty, to the decision of His Nether-
land Majesty, you enquire of Mr. Livingston whether his Government are now
ready to proceed, conjointly with that of Great Britain, to the nomination of
Commissioners for marking out the boundary between the possessions of His
Majesty in North America, and those of the United States, agreeably to his Ne-
therland Majesty’s award. . K

His Majesty’s Government are noét ignorant that the Minister of the United
States of America residing at the Hague; immediately upon the receipt of the
award of His Netherland Majesty, protested against that award, on the ground
that the arbitrator had therein exceeded the powers conferred upon him by the
parties to the arbitration.  But that protest was avowedly made without
instructions from Washington, and His Majesty is persuaded that the Govern-
ment of the United States, influenced, like His Majesty, by a sincere determi-

«nation to give a fair and full effect to the spirit and intention of their engage-

ments, no less than by an anxious desire to settle this long pending difference be-
tween the two Governments, in the only way which the experience of so many
years has shewn to be practicable, will not hesitate to accept the award of His
Netherland Majesty.

In deciding to give his own assent- to this award, for the reasons above
stated, His Majesty was not insensible to the sacrifice which be was thus making of
a most important portion of those claims, of the justice of which in their full
extent His Majesty continues to be, as he has always been, entirely satisfied.

It was impossible for His Majesty to see without deep regret, that, on one
branch of the British claims, the award deprived the British Crown of a large
tract of country, to whichit had long been held to be entitled, while on another
branch of the claims, that award, at the same time that it pronounced in favour
of the principle of demarcation for which Great Britain contended, introduced
a special modification of that principle for the convenience and advantage of the
United States, without offczang to Great Britain, any compensation for the loss
thus occasioned to her.

But these were not considerations by which His Majesty thought himself at

- liberty to be influenced, in deciding the question of his acceptance or rejection of

the decision of His Netherland Majesty. In whatever degree His Majesty’s
wishes or expectations may have been disappointed by that decision, His Majesty
did not hesitate to act upon the stipulation contained in the VIIth, Article of
the Convention of Arbitration, that ¢ the decision of the arbiter when! given,
‘*_shall be taken to be final and conclusive, ”” and His Majesty fulfilled tfﬁs duty
with the greater cheerfulness, from the confident hope that in thus completing
the engagement which he had contracted, he was finally setting at rest gedispute
which ‘had becen so long and so hopelessly agitated, between the two Governments,
to the interruption of that pertcct agreement and harmony on all points, which

&
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it is His Majesty’s sincere desire to see permanently established berween Great

Britain and the United States of America. .

His Majesty would indeed bé deeply grieved, if he could suppose that the-
Government of the United States could hesitate to adopt the same course which
His Majesty has pursued on this occasion. For what other prospect of an adjust-
ment of this long pending difference would then remain ? Commissioners since the
Treaty of 1783, have found it impossible toreconcile the description of the bound#ry
contained in that Treaty, with the real features of the country ascertained by actual
survey ; and the hopelessness of establishing absolutely, in favour of either party,
the point which has thus, since the year 1783, been the subject of controversy
between them, has now received a new confirmation by-the solemn decision of an
arbitrator, chosen by both parties, who has pronounced it to be incapable of being
established in accordance with the terms of the original Treaty, that Treaty having
been drawn up in ignorance of the real features of the country, which it professed
to describe. i

Seeing that there canngt be a settlement of the claims of either party in
strict accordance with the Treaty of 1783, what course would remain, even if the
choice were now to be made, but that which was agreed upon by the negotiators
of the Treaty of Ghent ; viz". the adjustment of the differences between the two
Governments by means of an arbitrator ? And how unreasonable would it be to
object to such an adjustment, because it aimed at settling by compromise, differ-
ences pronounced to be otherwise irreconcileable. That such an adjustment,
and not a rigid adoption of one of the two claims to the exclusion of all compro-
rhise, was the object of the IVth Article of the Treaty of Ghent, will\be manifest
upon referring to that Article, in which provision is made for a decision of the
arbiter which should be final and conclusive, even although the arbiter, owing to
the neglect or refusal of one of the partiés, should have had before him only one
of the twoclaims which it would be his province to adjust. Even the official cor-
respondence of the United States furnishes proofs that such was the understanding
in that country, and among parties most interested in the subject, as to what
would be the effect of the reference of this question to arbitration.  ‘ By
‘ arbitration,” (says the Governor of the State of Maine, in a letter to the
President of the United States, dated May 19th, 1827, and previously, of
course, to the conclusion of the Convention), ‘I understand a submission to
‘_some Foreign Sovereign or State, who will decide at pleasure on the whole
“ subject, who will be under no absolute obligations or effectual restraint, by
‘¢ virtue of the Treaty of 1783.” And it appears, by a letter from the same
functionary, dated the 18th of April in the same year, that Mr. Gallatin had °
used the following words, in a despatch to'his Government on the same subject :
¢, An umpire, whether a king or a farmer, rarely decides on strict principles of
““ law, he has always a bias, to try, if possible, to split the difference:” and
the Secretary of State of the United States, in a letter to the Governor of-
Maine, written after the conclusion of the Treaty of Arbitration (viz. on the
27th of November, 1827), adverting to the above-mentioned’ exposition, by
Mr. Gallatin, of the usual practice of umpires, and to the objection which the
Governor of Maine had thereupon stated to the modé of settlement by
arbitration, while he defends the Convention in spite of the objection of-the
Governor of %a;ne, admits that it s an objection to which the Convention is
liable. ‘.
These passages will be found in the printed paper, No. 171, 30th Congress,
Ist Session, at pages 80, 85, and 99.

On every ground, therefore, His Majesty feels gonfident thgt if the Govern-
ment of the United States have not already, before your receipt of this despatch,
announced their assent to the award of the King of the Netherlands, they will
not hesitate to enable vou to apprize His Majesty’s Government of their
acquiescence in that decision. The grounds on which His Majesty’s acceptance
of it was founded, have been fully explained to you in this despatch, and among
the motives which influenced His Majesty on that occasion, there was none
more powerful than the anxious desire which His Majesty feels, to improve and
confirm the harmony which so happily exists on other subjects, between Great
Britain and the United States of America, by thus settling, once for all, a
question of great difficulty, and for which His Majesty is unable to see any other
satisfactory solution. I am, &c. .
C. Bankhend, Esq., (Sigtied) PALMERS [ON.

&e. &c: &c.

{



. 9

No. 9. - ‘
! .
. - Viscount Pulmerston to Charles Bankhead, Esq.

Sir, . Foreign Office, October 14, 1831.

+ YOU will learn from the instruction, contained in my other despatch of this
date, on the subject of the north-eastern boundary, that the communication

" which you are to malke, in the name of His Majesty, to the Government of the
United States, extends no farther than to propose a simple and unconditional
acceptance of the award of the King of the Netherlands by the United States,
and the consequent appointment of commissioners to ‘carry that award into
effect ; such being, in the opinion of His Majesty’s Government, the only course
to be pursued at the present stage of the boundary question, consistently with
the respective interests and obligations of the two Governments.

You are nevertheless authorized to intimate privately to the American
Minister, upon any suitable occasion, that His Majesty’s Government would
not consider the formal acceptance of the award by Great Britain and the United
States, as necessarily precluding the two Governments from any future modifi--
cation of the terms of the arrangement prescribed 1n that instrument, provided
it should appear that any particular parts of the boundary line, thus established,
were capable of being improved to the mutual convenience and advantage of
both countries; and you will state, that, after the award shall have been formally
acceded to by both Governments, His Majesty’s Government will be ready to
enter, with the Government of the United States, into the consideration of the
best means.of effecting any such modification by_ reciprocal exchange and
concession. = A

.You will, however, be particularly cautious in making any communication
of this nature, to-guard against the possibility of being misunderstood asinviting
negotiation as a ‘substitute for the adoption of the award.

Until the award is ‘mutually adopted, any.such concert between the two
Governments would be impossible, because each party claiming the whole of
the territory in dispute, there is no boundary line between the two, with respect
to which modifications could be proposed by either party ; but when the award

. is acquiesced in by both sides, and a boundary line is thus established to which
both Governments shall have assented, there will then be a basis upon which
exchanges or mddifications might reciprocally be effected.

-

P2

I am, &c. .
Charles Bankhead, Esq. (Signed) PALMERSTON.
&&. &c &c. % )
!5; ~ No.10. )
Charles Bankhead, Esq., to Viscount Palmerston —( Received December 29 )
My Lord, / Washington, December 6, 1831.

‘ I HAVE the’honour to transmit to your Lordship, a copy of the Message
trom the President of the United States, dchvered, this day, to both Houses of
Congress, upoun the commencement of the session.

N I have the honour to be, &c.
(Signed) CHARLES BANKHEAD.
Viscount™ Palmerston. ‘

&c. &e. §e. g

; Inclosure 1n No. 10.
Etztract from the Message of the President.

*AFTER our transition from the state of colonjes to that of an independent
nation, many points were found necessary to be settled between us and Great
Oritain.  Among them was the demarcation of boundaries, not described with
suflicient precision in the ‘I'reaty of peace. Some of the lines that divide the
states and territories of the United States from the British provinces, have been

, definutively fixed. That, however, which separates us from the provinces of
Canada and New Brunswick to the north and the east, was still in dispute when
1 came into office But I found arrangements made for its settlement, over
which I had no control. The commissioners who had been appointed under the
provisions of the Treaty of Ghent, having been unable to agree, a Convention was
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made with Great Britain by my immediate predecessor in office with the advice
and consent of the Senate, by which it was agreed ‘* that the points of differencc
*“ which have arisen in the settlement of the boundary line between the American
* and British dominions, as described in the 5th Article of the Treaty of Ghent,
“* shall be referred, as therein provided, to some friendly Sovereign or State, who
*“ shall be invited to investigate, and make a decision upon such points ot
* difference :”” and the King of the Netherlands having, by the late President, and
His Britannic Majesty, been designated as such friendly Sovereign, it became my
"duty to carry, with good faith, the agreement so made, into full effect. To this
end I caused all the measures to be taken which were necessary to a full exposi-
tion of our case, to the sovereign arbiter; and nominated as Minister Pleni-
potentiary to his court, a distingwished citizen of the State most interested in the
question, and who had been one of the agents previously employed for settling
the controversy. On the 10th day of January last, His Majesty the King of the
Netherlands delivered to the Plenipotentiaries of the United States, and of
Great Britain, his written opinion ou the case referred to him. The papers in
relation to the subject will be communicated by a special message to the proper
branch of the Government, with the perfect confidence that its wisdom will
adopt such measures as will secure an amicable settlement of the controversy,
without infringing any constitutional right of the States immediately interested.

ke

No. 11. -

, Charles Bankhead, Esq. to Viscount Palmerston.—( Received January 16.)
{Extract.) Waushington, December 20, 1831.

I HAVE the honour to acknowledge the receipt on the 18th instant,  of
your Lordship’s despatch dated 14th October. v

In obedience to His Majesty’s commands conveyed to me.by your Lort-
ship, I addressed a note to the Secretary of State, in nearly the same terms
employed in your Lordship’s despatch.

As the award of the King of the Netherlands upon the subject of the
boundary between His Majesty’s North American provinces, and the United
States, is at present before the Senate for their decision, Mr. Livingston 1s ui-
able, at present to answer my note ; but he assures me that in a very few day#,
‘I may expect a communication upon the subject of that decision. L

/ The Secretary of State seemed most anxious to receive from me the
announcement of His Majesty’s assent to the award, and I bave no doubt that =
, my note will forthwith be submitted to the Senate.

/

i

5

/ o No. 12.
; Charles Bankhead, Esq. to Viscount Palmerston.—(Received Murch 7.)
(Extract.) : . Waushington, February 12, 1832.
,THE Legislature of the State of Maine have passed several resolutions, with
reference to the dectsion of the-King of the Netherlands, upon the north-eastern
boundary, and they have appointed Mr. Preble, who lately returned from Holland,
to present them to the Senate of the United States.
The award of -the King of the Netherlands has been for a length of time
before the Senate, and I fear that Mr. Preble’s arrival will in some degree del.y
the decision ot the question by that branch of the executive

-7

" No 13.

Charles Bankhead, Esq. to Viscount Palmerston. —(Received April 23.)

(Extract.) ] \ Washington, March 29, 1832.
MR. PREBLE has been for some time in Washington, charged by the State
of Maine to protect their interests, respecting the boundary between that State
and New Brunswick. The proceedings of the Secret Session of the Council and
House of Representatives of Maine have lately been disclosed to the public, and
it appears that an agrcement has taken place, subscribing, under certain condi-
tions, to the decision of the King of the Netherlands. Those conditions, as
given in the Mame Newspapers, are, that Commissioners, on the part of the

1
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United States, and on the part of the State of Maine, are to be appointed in
order to negotiate as to an indemnity to be given by the former to the latter, for
the loss which she alleges that she would suffer by her acceptance of the
Netherland arbitration. That the result of this commision is to be laid before
the legislature for their ultimate acceptance or rejection.

I immediately asked the Secretary of State what degree of credit I was to
attach to this report ; Mr. Livingston told me that the whole question was still
under discussion, but that he hoped n a very shoit time to be enabled to transmit
to me the different papers connected therewith, and to give such an answer to
my note as should be satistactory.

-

No. 14.

Charles Bankhead, Esg. to Viscount Palmerston.—(Received July 13.)
My Lord, Washington, June 13, 18327

I' HAVE heretofore delayed the fulfilment of the instructions which I had
the honour of receiving from your Lordship, in your despatch of October 14, of last
year, respecting the ulterior views which His Majesty’s Government might
entertain, when the question of boundary, as awarded by the King of the
Netherlands, should have been fuily acquiesced in by the United States.

1 did so, because the Senate in its executive capacity had shewn no dis-
position to take up the question, and I thought that the slightest intimation on
my part, as to the possibility of future negotiation, would, perhaps, endanger
the favourable decision of the Senate upon the original question, which decision,
fully and ,unconditionally declared, was to precede any other step which might
be taken thereupon. However, during the last two days, I learnt that the whole
boundary question has been under the consideration of the Senate; and Mr.
Livingston informed me, that he .hoped very soon to be able to communicate to
His Majesty’s Government the decision of the United States upon it. I thought
that, this was a proper moment, informally, to intimate to the Secretary of
State .that His Majesty’s Government might not be indisposed to enter into
explanations with this Government with a view to effect some modifications
by reciprocal exchanze and concession, but that the full and unconditional
acceptance of the award by this country must precede any such intention on the
part of Great Britain.

Mr. Livingston asked me (and he did so informally) whether I was
authorized to make or to receive any overture before the President had signified
Ins assent to the award , I replied, of course, in the negative.

I hope that your Lordship,will not consider that I have exceeded the dis-
cretionary power with which you invested me in bringing, forward, at-this
moment, the possibility of a future arrangement being eﬂ'ec%ed 1elative to the
north-east boundary.

I have the honcur to be, &ec.
Viscount Palmerston. (Signud) . " CHARLES DANKHEAD.

Sc. &e. &e. - =~

No. 15.
Charles Bankheady Esq., to Viscount Palmerston.—(Received August 9.)

(Extract.) ' Washington, July 13, 1832.

IT is with great régret that I have to announce to your Lordship, that the
Senate has refused to sanetion the acquiescence, on the part of the President of
the United States, to the award of the King of the Netherlands on the disputed
territory. ’

The subject was submitted to<that body early in the session, and-accom-
pauied by the earnest wish of the Pregident, that the award should be agreed to.
The message was referred to the committee on foreign relations who reported
their opinion that the President’s views showld be acceded  to. A motion was
then made that the votes of fwo thirds of \the Senate should be considered
necessary to pronounce a final opinion. \s enabled the opponents of the
measure to defeat the views of the Govermwment, and finallv, the Senate
withheld their assent to the-award of Pge Netherland Majesty, and recommended

2
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to the President to enter into farther negotiations respecting the territory in
dispute. P

P I am sure that the President and his Cabinet, regret this decision on the
part of the Senate. : ,

I have not yet received from the Secretary of State the official notification
of this proceeding, but I am given to understand that such a document is in
preparation, and Mr. Livingston informs me that he hopes the tenour of it will
be such as shall, in some degree, be satisfactory to His Majesty’s Government.

No. 16.

Charles Bunkhead, Esq., to Viscount Palmerstan.— (Received August 18.)

My Lord, Washington, July 21, 1832.

I AM at length enabled to transmit to your Lordship a copy of the note from
the Secretary of State of the United States, in answer to the one which I had
the honour of communicating to this Government in December last, and which
contained the accession of His Majesty to the award of the King of the Nether-
lands upon the subject of the north-east boundary.

I regret to state to your Lordship that the Senate of the United States

have not consented to follow the unreserved and conciliatory conduct which
influenced His Majesty on this occasion. oo ;

The Secretary of State, in the enclosed letter, states that the redsons which
have induced the Senate thus to set aside the award, are to be found i the
manner in which that award was given,—that a distinct question was proposed
for His Netherland Majesty’s decision ; and that, instead of offering his opinion-
as to the true meaning of that part of the Treaty of 1783, which relates to the
north-east boundary, His Majesty overlooked the claims of both of the contend-
ing parties, and assumed the character of 2 medator in advising them to accept a
line of boundary which was not in. accordance with the one which each contended
for. The Senate, however, resolved to advise the President to open a newr
.negotiation with His Majesty’s Government for ascertaining the true boundary
under the provisions of the Treaty of 1783.

- In a latter part of "Mr. Livingston’s note, he states,” that even should the
negotiators be gnable to agree on the true lme, as designated by the Treaty,
means will be' found of avoiding certain comstitutional difficulties hitherto
attendant on the establishment of a boundary more convenient than that
designated by'the Treatv or by the award; as an arrangement is in progress

between the State of Maine, and the general Government, for the purpose of |’

clothung the latter with more ample powers to effect that end:

Such a negotiation, if co-mcided m by His Majesty’s Government, will, says
Mr. Livingston, naturally embrace the right of navigation of the River St. John.
How such an important concession will be viewed by His Majesty’s Govern-
ment, it is not for me to judge, but it 1s one which has long been desired by the
United States, and by obtaming which, they expect to derive great advantages.

Various reasons are adduced by the Seeietary of State for desiring that
such a negotiation (if entered into) should be opened at Washington, and he
concludes with the expression on the part of the President, of an anxious desire
that the difference may be settled .to the mutual benefit 2nd good will of the
parties interested.

I" thought right merely to acknowledge the receipt of Mr. Livingston's
naote, without taking any exception to the cunduct of the Senate in rejecting tle
award, or oflering any remark on the length of time which has elapsed before
that body have come to a decision upon the subject.

I have the honour to be, &c.

v

:Viscount Palmerston, G.C.B. . - {Sigaed). CHARLES BANKHEAD.
e. §e. ‘5"_' -
. 1 Inclosure in No. 16.

The Hon. Eduard Laringston, to Charles Bankhead, Egq.

Department of State, Washington, July 21, 18322,
THE Undersigned, &c. will now have the honor to fulil to Mr. Bankhead,
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&c., the promise which he made, that as soon as the action of the Senate should
be known, on the reference made to that body, of the decision of the King of the
Netherlands, the Undersigned would answer Mr. Bankhead’s note of 20th Decem-
ber last.

His Britannic Majesty’s Government is too well acquainted with the division
of powers in that of the United States, to make it necessary to enter into any
explanation of the reaséns which rendered it obligatory on the President to sub-
mit the whole subject to the Senate for its advice. The result of that applica-
tion is a determination on the part of the Senate, not to consider thg decision of
the King of the Netherlands as obligatory, and a refysal to advise and consent
to its execution. But they have passed a resolution advising, ‘“ the Presidentto
“ open anew negotiation with His Britannic Majesty’s Government, for the as-
“ certainment of the boundary between the possessions of the United States and
“ those of Great Britain, on the north-eastern fréntier of the United States, accord-
“ ing to the Treaty of Peace of 1783.” This resolution was adopted on the con-
viction felt by the Senate that the Sovereign Arbitér.had not decided the question

* submitted to him, or had decided it in a manner unauthorized by the sub-
mission. : .

It is not the intention of the undersigned to enter into an investigation of
the argument which has led to this conclusion, the decision of the Senate pre-
cludes it, and the object of this communication renders it unnecessary ;
—but it may be ‘proper to add that no question could have arisen as to the
validity of the decision, had the Sovereign Arbiter determined on, and de-
signated any boundary, as that which was intended by the Treaty of 1783. He
has not done so, mot being able, consistently with the evidence before him,. to
declare that theTine he has thought the most proper to be established, was the
line intended by the Treaty of 1783; he seems to have-abandoned the

.character, of  arbiter, and assumed that of mediator, advising both parties that
a boundary which he describes, should be accepted, as one most convenient to
them. Baut this line trenches, as is asserted by one of the States of the Union,
upon its territory, and that State controverts the constitutional power of the
United States to circumscribe its limits without its assent.  If the decision had
indicated this line as the boundary designated by the Treaty of 1783, this ob:
~jection could not have been urged, because then, no part of the territory to the
north or the east of it, could be within the state of Maine. And however the
United States, or any individual State might think itself aggrieved by the de-
cision, as it would in that case have been made in conformity to the subms-
sion, it would have been carried into immediate effect. The case is now entirely
 different, and the necessity for farther negotiation must he apparent to adjust a
difference which the Sovereign arbiter has. in the opinion of a co-ordinate branch
of our executive power, failéd to decide. That negotiation will be opened and car-
ried on by the President with the sincerest disposition to bring to an amicable,
speedy, and satisfactory conclusion, a question which might otherwise nterrupt
*  the harmony which so happily subsists between the two countries, and which he-
most earnestly wishes to preserve.

The Undersigned is instructed to say, that even if the negotiators of the two
"parties are unable to agree on the true line designated by the Treaty of 1783,
means will probably be found of avoiding the constitutional difficulties that have
hitherto attended the establishment of a boundary, more convenient to both

parties than that designated by the Treaty, or that recommended by His Majes-
ty the King of the Netherlands, an arrangement being now m progress with
every probability of a speedy. conclusion, between the United States and.the
State of Maine, by which the Government of the United States will- be clothed
with moreample powers, thanithasheretofore possessed, toeffect that end. Should
a negotiation be opened on this principal point, it will naturally embrace, as con- .
nected with it, the right of navigation of the river St. John, an object of scarcely
less importance to the convenience and future harmony of the two nations, than
the designation of the bourdary, it being the wish of the President, and, as he
has the best reason to believe, that of His Britannic Majesty’s Government,
to remove ail causes for misunderstanding between the two countries, by a pre-
vious settlement of all points on which they might probably anse. )

Presuming that the state of things produced by the resolution of the Senate
above }z\eferred to, and the desire expressed by the President to open, carry on,
and corclude the negotiation recommended by that body, in the most frank and
amicablé, manner, will convince His Britannic Majesty’s Government of the ne-
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cessity of meeting the offers now made with a correspondent spirit, the under-
signed is directed to propose for consideration the propriety of carrying on the
negotiation at this place. The aid which the negotiators on both sides would
derive, from being in the vicinity of the territory in dispute, as well as the infor-
mation with respect to localities-from persons well acquajnted with them, which
they might command, are obvious considerations in favour of this proposition.

" " Until this matter shall be brought to ‘a final conclusion, the necessity of
refraining, on both sides, from any exercise of jurisdiction, beyond the boundaties
now actually possessed, must be apparent, and will no doubt be acquiesced in on
the part of the authorities of His Britannic Majesty’s provinces, as it will be by

the United States. The undersigned, &c. .
C. Bankhead, Esq. (Signed) EDW. LIVINGSTON.
No. 17.

Charles Bankhead, Esq. to Viscount Palmerston.—( Received August 25.)

(Extract.) Washington, July 28, 1832.
I TAKE the liberty of transmitting to your Lordship an account of the pro-

T

ceedings which took place in the Senate in their executive capacity, during the-

discussion upon the award of the King of the Netherlands. ,

Your Lordship will observe by the pen\ix{l’ of this paper, that the Senate

was divided iuto three parties: the first cotposed of- those who desired the
acceptance of the award ; among them was Mr. Tazewell, the Chairman of the
LCommittee of Foreign Relations; the second was composed of these who
thought that the question did not come under the cognizance of the Senate ; and
the third party included those who were opposed to the acceptance of the
award. :

The result of this has been the rejection of the measure, and an invitation
to the President to.enter unew inio negotiation with His Majesty’s Government
upon the whole question of boundary. .. ,

The unfortunate wording of that instrument, which might imply mediation
as well as decision, has given a. strong hold to those who were opposed to the
measure. ‘

I have noreason to doubt that the President desired the fulfilment of the
award. . -

No. 18.

A. Vail, Esq., to Viscount Palmerston.»—(Recéired August 23.)

. 304, Regent Street, August 20, 1832.
THE Undersigned, Chargé d’Affaires of the United States of America
at the Court of His Britannic Majesty,” has the honour, in compliance with
instructions recently received from his Government, to inform.the Right
Honourable Lord Viscount Paimerston, His Majesty’s Principal Secretary of
State for Foreign Affairs, that the Senate of the Umted States, to whom the
President had, in the constitutional discharge of his functions, referred the
decision of the King of the Netherlands upon the question submitted to him by
the two Govérnments respecting the boundary of their respective territories, for
its advice thereon,—has determined to consider the decision referred to, as not
obligatory on the part of the United States, and refused to advise and consent
to its being’ carried into effect. C
The enclosed copy of a note addressed ‘on the 21st ultimo, by the Secretary
of State of the United States to His Majesty’s Chargé d’Affaires at Washing-
ton, which the Undersigned is directed to lay before His Majesty’s Government,
and.to which he begs leave to refer Lord Palmerston, will acquaint his Lordship
with a resolution passed at the same time by the Senate of the Umted States,
advising the executive to open a new negotiation with .the British Government,
for the purpose of determimg the boundary in question,~with the desire of the
President that such a negotiation may speedily be entered upon, and with his
views and wishes as to the means of bringing it to a satisfactory termination.
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In submitting the above for the consideration of His Majesty’s Govern-
ment, the Undersigned avails himself of the occasion to discharge the pleasing
duty assigned to him, of assuring Lord Palmerston of the sincerity of the
President’s intention to enter upon the proposed negotiation with the most
conciliatory disposition, which be flatters himself, will be met on the part of
His Majesty’s Government, by a corresponding spirit, .and by a desire equal to
that which he entertains of removing from the harmonious intercourse now so
happily subsisting between the two countries, all possible causes of future
contention or unfriendly feeling.

’ . The Undersigned, &c.

) - (Signed) A. VAIL.
Viscount Palmerston, G. C, B. :
&c. &e. &e. -
No. 19. ;
Viscount Palmerston to A. Vail, Esy.
Sir Foreign Office, . August 27, 1832.

" THE Undersigned, &c. bas the honour to acknowledge the receipt of the
note of Mr. Vail, &c., dated the 20th instant, announcing that the Senate of the
United States have determined to consider the decision of the King of the
Netherlands upon the question submitted to'hita by the Governments of His
Majesty and of the United States, relative to the boundary of their respective
territories, as not obligatory on the part of the United States, and that they
have refused to advise and consent to its being carried into effect; in conse-
quence of which, the Government of the United States invite His Majesty’s
Government to open a new negotiation for the purpose of vdetermining the
boundary in question. ,

The undersigned has laid Mr. Vail’s communication b

efore *he King, and

will not fail to inform Mr. Vail as s His Mujesty’s Government have come
to a decision upon the important 'to Which it relates.
: The Undersigned, &c. | R
. Vail, Esq. (Signed) -+ BALMERSTON.
&e: &, &c.
No. 20.

Charles Bankhead, Esq. to Viscount Palmerston.—(Recetved January 2, 1833.)

(Extract) ) Washington, December 5, 1832.

I HAVE the honour to transmit to your Lordship a copy of the message of °
the President of the United States, which was commugicated to both Houses of
Congress on the -th instant.

With respect to the north-east boundary, of course the President could say
but little. He merely states, that early attention had been promised on the
part of His Majesty’s Government to the subject, on their reception of the de-
cision of the Senate upon the award of the King of the Netherlands.

The, President has not failed on the present occasion to renew that expres- -
sion of friendly feeling towards Great Britain, which he has invariably touched
upon in his several messages to Congress. .

Inclosure in No. 20.

Exztract from the Message of the President.

THE question of our north-eastern boundary still remains unsettled. In
my last annual message, I explained to you the situation in which I found that
business on my coming into office, and the measures [ thought it my duty to
pursue for asserting the rights of the United States before the Sovereign, who
had been chosen by my predecessor to determine the question; and also the .
manner in which he bad disposed of it. A special message to the Senate in
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their executive capacity, afterwards brought before them the question, whether
they would advise a submission to the opinion of the Sovereign Arbiter. That body
having considered the award as not obligatory, and advised me to open a farther
negotiation, the proposition was immediately made to the British Government:
but the circumstances to which I have alluded have hitherto prevented any
answer being given to the overture. Early attention, however, has been
promised to the subject, and every effort on my part will be made for a satis-
factory settlement of this question, interesting to the Union generally, and
particularly so to one of its members.

kS

No. 21.
Viscount Palmerston to Sir C.-R. Vaughan.

Sir, Foreign Office, February 25, 1833.

AMONG the questions upon which it will be your duty to enter into early
communication with the American Government, on your return to your post at
Washington, there is none i which His- Majesty’s Government feel a deeper
interest, than that which relates to the long disputed claims of the two countries,
with respect to the boundary betwecn the north-east portion of the United States,
and His Majesty’s colonial possessions in North America. .

His Majesty had indulged a confident hope, that the means of adjusting a
question which had been the object of fruitless negotiation during a long series
of years, and the settlement of which is essential to the preservation of a good
undérstanding between the two countries, had at length, been attained, by the
reference to arbitration formally agreed upon and regulated by the Convention
of the 29th September, 1827 ; and His Majesty, influenced by-an earnest desire
to promote the harmony, so happly subsisting between His Government and
that of the United States, no less than by his sense of the obligations imposed
upon him, in common with the American Government, by that Convention, did
not hesitate to declare his acceptance of the decision of the Arbitrator, notwith-
standing the large sacrifice, which it involved, of territory, heretofore considered
as belongiog to the British Crown.

It was not, therefore, without very deep concern, that His Majesty saw his
hopes frustrated, and the sacrifice which he had been willing to make rendered
unavailing, by the communication contained in the note addressed by the
American Secretary of State to the Chargé d’Affaires of His Majesty at Wash-
ington, dated the 21st July, 1832.

By that pote, to which I have now to refer you, His Majesty’s Government
are informed, that the Senate of the United States, to which body the President,
as required by the constitution, had submitted the question for its advice, had
determined“not to consider the decision Jf the King of the Netherlands upon the
line of boundary, which was submitted to his arbitration, ‘¢ as obligatory;” and
that they bad refused to advise and consent to its execution, on the ground that
His Netherland Majesty had abandoned the character of arbitrator, and had
assumed that of mediator; and that he had not decided the question submitted
to him, or had decided it in a manger unauthorized by the terms ot the .
reference. »

The American Secretary of State observes that the validity of the decision
would not have been questioned, had the arbitrator determined upon, and
designated any boundary, as that which was intended by the Treaty ot 1783,
But that the line which the King of the Netherlands advises both parties to
accept, as one most convenient to them, trenches on the State of Maine, winch
State denies the constitutional power of the General Government to circutnscribe
its limits without its assent.

Mr. Livingston goes on to say, that the necessity for farther negotiation
had thus become apparent, to adjust a difference which the Arbitrator had faded
to decide ; and that the President therefore, in conformity with a resolution of
the Senate, proposes to open a new negotiation with His Majesty’s Governient,
‘ for the ascertainment of the boundary between the possessions of the Umted
“« States and those of Great Britain, on the north-eastern frontier of the Unmited
¢« States, according to the Treaty of Peace of 1783. ‘

His Majesty’s Government regret, that they cannot discover in this proposal
any probable means of arnving at a settlement of this diflicult question. It
appears to His Majesty’s Government to be utterly hopeless to attempt to find
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out, at this time of duy; by means of a new negotiation, an assumed line of
boundary, which successive negotiators, and which commissioners employed on

the spot, have during so many years failed to discover ; and which, finally, an
impartial arbitrator, furnished by each-claimant with every fact and argument
that had been adduced on either side of the question, had declared the impossi-

bility of mdngﬁmmmm%e_dew

Treaty of 1783.

Mr. Livingston does indeed suggest in a subsequent part of his note, the
practicability of a negotiation on a broader principle. He states that, if the
negotiators of the two parties should be unable to agree on the true line
designated by the Treaty of 1783, ‘means will probably be found of avoiding
« the constitutional difficulties that have hitherto attended the establishment of a
‘ boundary.more convenient to both parties than that designated by the Treaty,
“ or than that recommended by His Majesty the King of the Netherlands ;”
and he adds, ‘“that an arrangement is now in progress with every"probability of
« a speedy,conclusion, between the United States and the State of Maine, by
¢ which the Government of the United States will be clothed with more ample
¢ powers than 1t has heretofore possessed, to'éffect that end.” v

His Majesty’s Government will eagerly avail themselves of any probable
chance of bringing to a satisfactory settlement, a question of such vital con-
sequence to the harmony and good understanding between the two Governments;
and I am to instruct you to lose no time in endeavouring to “ascertain from
Mr. Livingston, in the first place, what is the principle of the plan of boundary,
which the American Government appear to contemplate as likely to be more con-
venient to both parties than those hitherto discussed ; and, secondly, whether any,,
and what arrangement, such as Mr. Livingston alludes to, for avoiding the
constitutional difficulty, has yet been concluded between the General Government
and the State of Maine. .

It is necessary that His Majesty’s Government should be informed of the
basis on"which it is proposed to negotiate, before-they—caneither entertain the
proposal, or decide upon the instructions, which it may be necessary to give to
the Minister, to whom the negotiation, when agreed to, may be entrusted ; and it
is especially essential, that His Majesty should be previously assured, that the
President of the United States will possess the power of carrying into full effect
his part of any engagement which may be concludéd betwixt the Plenipotentiaries
of the two Governments. : ’

You will assure the American Minister, in making these communications
to him, that, if His Majesty’s Goyernment shall be enabled, upou receiving
satisfactory explanations on the points which I have just mentioned, to acquiesce
in the proposition of the American Government, they will enter upon the
negotiation which may then be opened, in the most friendly spirit and with the
most sincere desire to arrive at a settlement mutually beneficial to both coun-
tries ; and you may farther assure Mr. Livingston, that His Majesty’s Govern-
ment entirely’ concur with that of the United States, in the principle of
continuing to abstain, during the progress of the negotiation, from extending the
exercise of jurisdiction within the disputed territory, beyond the limits within
which it has htherto been usually exercised by the authorities of either

arty. .
P YIt is due, however, to the frankness which His Majesty desires should
characterize every communication between the British and American Govern-
ments, that I should not conclude this despatch without distinctly declaring to
you, in answer to that part of Mr. Livingston’s note, in which he expresses for
the first time, the wish of the American Government to connect with the discus-
sion of the boundary question, that of the nawvigation of the river St. John,
that it will be impossible for His Majesty to admit the principle upon which it
is attempted to treat these two questions as necessarily connected with each
other. Whatever mught be the eventual decision of His Majesty upon the latter
question, if treated separately, and whatever may be His Majesty’s disposition
to promote the harmony so happily subsisting between the two countries, by
any arrangements which might tend to the convenience of .the <citizens of the
Umited States, without being prejudicial to the essential interests of his own
subjects, His Majesty cannot admit any claim of right on the part of the citizens
of Mane to the navigation of the St. John, nor can he consider a negotiation on
that point, as necessanly growing out of the question of boundary.
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His Majesty cannot therefore consent to embarrass the negotiation respect-
ing the boundary, by mixing 0p with it a discussion respecting the navigation
of the river St. John, us an integral part oIf the same question. /

) - < am, &c.
Rt. Hon: Sir C. R. Vaughds, (Signed) PALMERSTON.
&e. &e. e

P.S.—You will communicate the substance of this despatch to the
American Minister, by a note, in answer to that which Mr. Livingston addressed
to Mr. Bankhead on the 21st July, 1832. .

NO- '22-
A. Vail, Esq., to Viscount Palmerston —(Received April 4.)

. 304, Regent Street, April 3, 1833.

IN a note whic ndersigned, Chargé d’Affaires of the United States of
America, had the honor to “address, on the 20th of August last, to the Right
Honorable Lord Viscount Palmerston, His Majesty’s Principal Secretary of
State for Foreign Affairs, he laid before his Lordship by directiop of his Go-
vernment, a proposition to open a negotiation for the purpose of determining
certain points of the line of boundary between the United States and His Ma-
jesty’s North American calonies. On the 27th of the same month, Lord Palmer-
ston had the goodness to apprise the Undersigned, by a note of that date, that
the subject had been laid before the King, and that the decision of His Majesty’s

Government : upon it, would be made known to him as soon as adopted. In .

subsequent conversations with . which the Undersigned was honored by Lord
Palmerston, his Lordship stated that His Majesty’s Ministers felt some hesitation
i commng to a determination with regard to the proposition of the American
Government, for want of more precise information than the Undersigned had it
in his power to afford, respecting certain points which would necessarily come
up for discussion in the course of the proposed negotiation, and appeared to
entertain a desire that such information should be supplied. The Undersigned
having communicated to his Government a copy of the written answer and the
import of the verbal remarks of Lord Palmerston, has recently received from the

Secretary of State of the United States, an answer to his several despatches upon . .

the subject, by which he 1s directed to state to Lord Palmerston, that the Presi-
dent 1s still anxiously waiting for the promised decision of the British Govern-
ment, and to add the following observations, which, it is hoped, will serve to
remove the difficulties which appear to have been viewed by Lord Palmerston
as standing in the way of it. } -

When the Secretary of State of the United States proposed that the
contemplated negotiation should be carried on at Washington, his intention, as
Wwill appear on reference to his note to Mr. Bankhead of the 21st July, 1832, of
which a copy accompanied that of the Undersigned of the 20th of August, was
simply to suggest a place which, as affording many desirable facilities for the
proposed object, would, he thought, prove equally agreeable to both parties:
he now states more distinctly, that he never meant it as a point to be ipsisted
upon on the part of the United States; and he instructs the Undersigned to say
to Lord Palmerston, that, inasmuch as he intended it to be left to the option
of the' parties, if His Majesty’s ‘Government should entertain a preference for
some other place, the President, animated by a sincere disposition to put an end
to this and every other cause of difference between the two countries, is ready
to instruct His Minister to enter upon the proposed negotiation with an anxious
desire that it should be carried to an amicable close, on terms which will require
no sacnfice of national honor or interest from either of the parties.

With regard to the enquiries made by Lord Palmerston in conversation with -

the Undersigned, respecting the nature of the propositions to be brought forward
on the part of the United States, in relation to the boundary itself, the
character of the arrangement which might be effected with the State of Maine,
and the wishes of the American Government respecting the navigation of the
nver St. John, the Undersigned 1s instructed to say that these being the very
‘pomnts which are to be made the subject of negotiation, after the parties shall
have agreed to open one; they can scarcely require to be developed, as a

¢
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preliminary, on thE simple question, whether the parties are willing to negotiate :

and, that to enter upon the consideration of those points, at the present stage of
the business, farther than has, in general terms; been done in the overture made
on the part of the United States, would be to_anticipate the negotiation itself.
In laying these observations before His Majesty’s Government, the Under-
signed i& further instructed to state to Lord Palmerston, that the proposition
submitted by the United States was made, and is now repeated, under the belief
than an affirmative answer to it will lead to such an adjustment of this long
pending subject of difference, as will prove satisfactory to both parties.

The Undersigned, therefore, encouraged by the friendly..assurances and
explanations, which, by order of the President, he has the honor to present for
the early and favorable consideration of His Majesty’s Government, indulges
the hope dﬁthe difficulties which appear to have prevented an earlier decision
upon the prdposition of the United States will now be removed, and *requests
that he may, with as little delay as is consistent with thie importance of the sub-
ject, be made acquainted, for the information of his own Goverhment, with the

determination of that of His Britannic Majesty. b
The Undersigned, &c. * ™7 | .
Viscount Palmerston, G C.B. _ (Signed) . A. VAIL.
&c. &c. &c. ; -
No.23 .= Y.

Sir C. R. Vaughan to Viscount Palnierston.—(Received May 14.),

My Lord, . ) Washington, April 13, 1833.
I RECEIVED yesterday yoursLordship’s despatch of February 25, directing
me to enter into communication with the American Government respécting the
~long disputed claims of the two countries, with regard to the.boundary between
“the north-eastern portion of the United States and His Midjeésty’s colonial pos-
sessions in North America, and. authorizing me to submit the contents of your
Lordship’s despatch to Mr. Livingston, in answer to bis note of the 21st July,
11832, ’ "

"I requested a conference with Mr. Livingston, and I this day read over to
him your Lordship’s despatch, and, in conformity with my instructions, I pro-
mised to communicate the contents in an official note.

I have little further to report, as the result of my first interview: upon the
question of boundary, than that my communication was received in the same
spirit of frankness and conciliation in which it was made ; and I shall awat a .
developement of the views .of this Government, with regard to the line of
boundary, after time has been given for deliberation upon the contents of your
Lordship’s despatch, which contains the clearest .nstructions for my conduct,
and, in my opinion, the best possible answer to the note of the American
Secretary .of State, of the month of July last. :

- g I have the honour to be, &c

. (Signed) = CHAS. R VAUGHAN.
Viscount Palmerston, G.C.B .

&c. &e. &e.

No. 24. e

Sir € R. Vaughan-to Viscount Palmerston.—(Received June 8.)

(Extract.) Washington, May-13, 1833.
IN my despatch of Apnl 13, ‘1 stated that I should commumicate to
the Secretary of State of the United States the instructions, in extenso, which I
bad received upon the boundary question, and I bave the honour to enclose a
copy of the note which I addressed to Mr. Livingston, which is a transcript only
of your Lordship’s despatch of February 25. i
To that note 1 have received an answer from Mr. Livingston, a topy of
which I have the honour to enclose, accompanied with a copy of my note to

him, containing observations upon the means which he has suggested of settling
the boundary question
D2
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Tﬁosc means consist in a renewal of negotiation; and, in the event of its
failing, a recurrence to commissions of boundary, either-consisting of- an equal
number of commissioners, attended by an umpire, to-be selected by a friendly

. Sovereign, with a power to decide, finally, all disputed points; or a commission

of the most skilful persons in Europe, to be selected by a friendly Sovereign, and
to be attended by agents appointed by both parties, in their view and survey of
the country, to decide peremptorily the conflicting ¢laimg,..

I am happy to observe, that the Government of the Umted States has con-
sented ‘“not mow to insist” on the navigation of the St. John, which Mr.

Livingston states was only brought forward -as forming part of a system’of com-_

pensation in settling a more convenient boundary. )

With regard to the renewal of negotiation proposed by Mr. Livingston, I
must first call your Lordship’s attention to the declaration in his note, that the
Government of the United States ‘‘ in the present state of things can only treat
““ on the basis of the establishment of the boundary presented by the Treaty,”
the arrangement having failed which was announced to be in progress last
summer, with the State of Maine, and which was to°enable the General Go-
vernment to treat for a more convenient boundary. It appears to me that to
renew a negotiation, restricted to that basis, would be perfectly useless.

With regard to the commissions of boundary proposed by Mr. Livingston,
they differ fronx those under the Vth Article of the Treaty of Ghent, in as much
as they are to be attended by an umpire empowered to decide, at once, all
disputed points ; or a final decision is to be given by the comnussion of scientific

persons, accompanied by agents of all the parties,-for the purpose, I presume, o
arguing any-chsputed pomnts. Ihave ventured to express to Mr. Livingston my .

conviction, that His Majesty’s Government would, with great reluctance, con-
sent again to have recourse to commissions, after the.deldy, expence and
unsatistactory result of those under the Treaty of Ghent,v The commissioners
were then attended by agents, and they had the assistance of scientific persons,
and their statements, when they- disagreed, were finally subnutted to their
respective Governments . .

.«. The view partially’ developed by Mr. Livingston of deviating from the
firect line from the sources of the St. Croix, I was afraid was meant to pledge

the British Government to drawing a line to mountamns eastward of the present -

supposed position of the highlands-6f the Treaty, which, though they may be a
more decided feature m the country than the latter, ¢ould not be placed upon
the boundary without allowing the Americans to trench upon the acknowledged
possessions oft His Mayesty in New Brunswick. )

Mr Livingston, however, has called upom-me, and explamned more clearly
the view which he had only partially developed m his uote.  According to his’
explanation, the line whiclt he would propose to draw from the sources of the
St. Croix River. would be carnied to thieleft of the due north line, of westward,
mstead of to the nght, or edstward towards New Brunswick, upoen a supposition
that at a point some fifty mules (according to a smalt defective map wiich Tie
produced) westward of the position upon the St. Francis River, given to the

. United States by the decision of the King of the Netherland~, highlands may be -

found which would, as described n the Treaty of 1783, divide waters falling on
the one side into the Rivér St. Lawrence, and on the other, into the Atlantic.
To ascertain this fact, Mr Livingston would propose that the tno Governments
should appoint a commussion, in cither of the torms suggested in Ins note

Mr. Livingston called upon mie, a5 [ understood, atter having submutted to
the President mry observations upon s note of the 30th Apul, and he stated to
me, that after the proceedings in ‘the Senate last year, the President was
restricted to trating a line of boundary according to the terms of the Treaty
of 1783. . . .

I can ohly. at present give to your Lordship an account of my conversation
with Mr. Livingston this day , and as I found that he was to leave Wasluneton
tor several days, and that.l could not expecta written statement of his propE;al;‘
the necessity of which I impressed upon him, till his return 1 lose no time
making your Lordship acquainted with what has passed ‘

There certainly seems to be a disposition on the part of the President and
his, Sccretary of State to settle the disputed questson of boundary. -

u ¢ A3
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/ ‘Tnclosure 1 in No. 24.

. Sir C. R. Vaughan to the Hon. Edward Livingston.
- Washington, April 14, 1833.

THE Undersigned, &c., having -been directed by his Government to open,

upon his arrival at, Washington, a communication with the Government of the

~  Umted States, upon the question which relates to the long disputed claims of
the two countries with respect to the boundary between the north-eastern portion

"of the United States, and His Majesty’s colonial possessions in North America,

he has already made Mr. Livingston acquainted with the instructions which he

. has received upon this question on which-His Majesty’s Government feels so
deep an interest, and the Undersigned is authorized by his Government to lay
openly, and without reserve, the nature of those instructions 1 an official note

to the*Secretary of State, as they contain the answer which His Majesty’s Go-
vernment have decided to make to the note of Mr. Livingston, of the month

of July last ' : : o

His Majesty had indulged a confident hope, that the means of adjusting a_

. question which had been the object of fruitless negotiation during a long series
¢ of years, and the settlement of which, 1s essential to the preservation of a, _good
understanding between the two countries, had; at length been attained %y the
reference to arbitration formerly agreed upon and regulated by the Corvention

of the 29th September, 1827 ; and His Majesty; influenced by an earnest desire

+ - to promote the harmony so happily subsisting between his Government and that
of the United States, no less than by his sense of the obligations imposed upon

him, 1n common with the American Government, by that Convention, did' not,

" hesitate to declare his acceptance of the decision of the arbitrator, notwith-
standing the large sacrifice which 1t involved of territory heretofore considered

as belonging to the British Crown. It was not therefore without very deep
concern, that His Majesty saw lus hopes frustrated, and the sacrifice which he

had been willing to make, rendered unavailing by the communication contained

in the note addressed by the American Secretary of State to the Chargé

d’Affaires of His Majesty at Washington, dated the 21st July, 1832,

By that note His Majesty’s Government are mnformed, that the Senate
of the Umted States, to which body the President, as required by the”
Constitution, had submitted the question for its advice, had determined not to

‘ consider the %ecxsxon of the King of the Netherlands, upon the line of bound
which was submutted to his arbitration “ as obligatory,”” and that they had re-
fused tg advise and consent to its execution, on the ground that His Netherland
Majesty had abandeoned the character of arbifrator, and had assumed that of
‘mediator ; and that he had not decided the question-submutted to him, or had
decided 1t 1n a manner unauthorized by the terms of the reference.

The American Secretary of State observes, that the vahidity of the deciston
would not have been questioned, had the arbitrator determined upon .and
designated any boundary, as that which was mtended by the Treaty of 1783.
But that the hne, which the King of the Netherlands advises both parties to
accept as one most convenient to them, trenches on the state of Maine, which
state-dentes the constitutional power of the General Government to circum-
scribe 1ts himts without™1ts assent. , :

The necessity for further negotiation, according’ to Mr Livingston’s note,

. had thus become apparent,- to adjust a difference which the arbitrator had failed
to decide ; and that the President, therefore, in conformity with a resolution of
the Senate, proposes to open a new negotiation with His Majesty’s Government,
** for the ascertainment of the boundary, between the possessions of the United
‘¢ States and those of Great Britain, on the north-eastern frontier of the United
“« States, accordng fo the Treaty of Peace 1783.” < )

His Majesty’s Government regret that they cannot discover in this proposal
any probable means of arriving at a settlement of this difficult question. It
appears to His Majesty’s Government to be utterly hopeless to attempt to find
out, at this time of day, by means of a new negotiation, an assumed line of
boundary, which’ successive negotiators, and which commissioners emploved on
the spot have, durning so many years, tailed to discover, and which, finally, an
impartial arbitrator, turnished by each claimant with every fact and argument
_that had been adduced on erther side of the question, had declared-the impossi-

" bilityaf tracing, m conformity with the description contained 1n the Treaty of

1783. \"\

-
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In a subsequent part of Mr Livingston’s note, the practicabihty is suggested
of a negotiation on a broader principle. . He states, that it the negotiators of the
two parties should be unable to agree on the true lme desvrnated by the Treaty
of 1783, ““ means will probably be Tound of av ording the constitutjonal dufficulties )
“* that have hutherto attended the estabhshment of a boundary, more convenient ’
“ to both parties than that designated by the Treaty, or than that recommended
‘“ by His Majesty the King of the Netherlands:” and he adds, that * an
‘ arrangement is now in progress, with every probability of a speedy conclusion,
“ bktween the United States and the State of Maine, by which the Government
“ of the United States will be clothed with more ﬂmple powers, than 1t has
““ heretofore possessed, to effect that end. »

His Majesty’s Government will eagerly avail themselves of any probable
chance of bringing to a satisfactory settlement a question of 'such vital conse-
quence to the harmouv and good understanding between the two Governments ,
‘and the Undersigned-1s mstructed to lose no tlme m endeavouring to ascertam
from Mr. Livingston, m the first place, what 1s the principle of the plan of
boundary which the American Government appear to contemplate as Tikely to
be more convenient to both parties than those hitherto discussed ; and secondly,

whether any, and what arrangement, such as Mr. Livingston alludes to, for
avouding the constitutional dJrhcult\ has yet been concluded between the General
Government and the State of Maine. o~

It is necessary that His Majesty’s Government should be mformed of the
basis on which it 1s proposed to negotiate, betore"the;é‘can either entertain the
proposal, or decide upon the instructions  which 1t may be necessary to give to
the Minister to whom the negotiation, when agreed to, may be entrusted ;, and
it Is especially essential, that His Majesty should be prevxouslv assured, that the
President, of the United States will possess the power of carrying into full effect
his part of any engagement which may be concluded between the Plenipoten-
tiaries of the two Governments.

The Undersigned 1s directed to assure the American Mxmster, in making
these communications to im, that if His Majesty’s Government shall be enabled,
upon receiving satisfactory explanations on the points which have just been
mentioned, to acquiesce in the proposition of the American Government, they
will enter upon the negotiation, which may then be opened 1 the most friendly
spint, and with the most sincere desire to arrve at a settlement mutually
beneficial to both countries ; and he 1s further to assure the Secretary of State,
that His Majesty’s Government entirely concur with that of the Unuted States,
in the principle of continumg to abstan, during the progress of the negotiation,
from extending the exercise of jurisdiction within the disputed territory beyond
the limits withia which it has lutherto been usually exercised by the authonnes
of erther party.

It is due, however. to the franknebb which I-hs Majesty desmes should
characterize every commumcation between the British and Amencan Govern-
ments, that the Undersizned has received the orders of his court distinetly to
declare, 1n answer to that part of Mr. Livingston’s pote, in which he expresses,
for the first time. the wish of the Azncnc:m Government to connect, with the

*duscussion of the boundary question, that of the navigation of the river St. John,

that 1t will be mnpossible tor His Majesty to adnut the prmeiple upon which it
is attempted to treat these two questions as necessanly copnected with each
other. Whatever mught be the eventual decision of Hi> Majesty upon the latter
question, 1f treated selnratel} ; and whatever niay, be His Majesty's disposition
to promote the harmony, so happly subsxstmf' between the two countnes, by
any arrangements which’ mwht tend to the convemence of the citizens of the
United States, without bemg prejudicial to the essential interests of his own
subjects, His Majesty (axmot admit any claim of nght on the part of the
citizens of Maine to the navigation of thé St John, nor can he consider a
negotlation on that pownt as necessanly growing out of the question of
boundary.

His Mayjesty cannot, theretore. consent to embarrass the-- negotiation
respecting the boundary, by nuxmg up with 1t a discussion respecting the
navigation of the river St. John, as an integral part of the same question.

The Undersigned, &c
: (Signed) CHAS. R. VAUGHAN,
Tne flon. Edward Livingston, .
&c &c. &e.
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Inclosure 2 in No. 24.

The-Hon Edward Livingston to Sir C. R. Vaughan.

, Department of State, Washington, April 30, 1833.
THE Undersigned, &c. has had the honor to receive from Sir CharlesVaughan,
&c., his note of the 14th instant, commumicating the substance of the instruc-
tions given by His Britanmc Majesty’s Government, in relation to the disputed
question of the boundary between the United States and the British Province of
New Brunswick ; and has laid the same before the President, who has directed
the Undersigned to say, that he sees with great pleasure that the British Govern-

{

ment concurs, with that of the Umited States, in the position, that His Nether-

land Mayesty had not decided the question submitted to him, since by Sir C.
Vaughan’s note it is acknowledged, * that the arbitrator,. furnished by each
¢ claimant with every fact and argument that had been adduced ‘on either side
«“ of the question, had declared the impossibility of tracing, in conformity with
« the description contained m the Treaty of 1783," the boundary Iine in question;
and as the determination of that line, according to the Treaty of 1783, was the
only question submitted to the august arbitrator, and he having declared that
he found it 1mpossible to trace it in conformity with the Treatf, 1t follows, that
his 1nability to decide the point submitted to him, leaves the high parties to the
submission, precisely in the situation in which they were, prior to the selection
of His Netherland Majesty to be-the arbitrator between them ; that is to say,
thev are thrown back to the Convention of the 29th September, 1827. By that
Conveéntion it was agreed to submut the question, which was the trie boundary
according to the Treaty of 1783, to the decision of an arbitrator fo be chosen
between them. The arbitrator selected having declared himself unable to
perform the trust, 1t is as if none had been selected, and it would seem as if
the parties to the submission were bound by their contract to select another;
but this would be useless, if the position assumed by the Gogernment of His
Britannic Majesty be correct, ‘“ that it would be utterly hopeless/’z/xt ths time of day
¢ to attempt to find out, by means of a new negotiation, 4n assumed line of
“ boundary, which successive negotiators, and which commissioners employed
‘¢ on the spot have, during so many years, failed to discover.”” The American
Government, however, while they acknowledge that the task is not without
its difficulties, do_ not consider its execution as hopeless. They still trust that

a negotiation opened and conducted in a spirit of frankness, and with a sincere

desire to put an end to one of the few questions’ which divide two nations,
whose mutual interest it will always be to cultivate the relations of amity, and
a cordial good understanding with each other. may, contrary to the anticipations
of His Britannmic Majesty’s Government, vef have a happy result; but if this
should unfortunately fail, other means, still untried, remain. It was, perhaps,
natural to suppose, that negotiators of the two powers coming to the discussion
with honest prejudices, each in favor of the construction adopted by, his own
ndtion, on a matter ot great mmport to, both; should separate without coming to a
decision The same observations may apply to commussioners, citizens, or subjects
of the contending parties, not having an impartial umpire to decide between them

and, although the selection of a sovereign arbiter would seem to have avoided
these difficulties, vet this advantage may have been more than countervailed by
the want of local knowledge. All the disadvantages of these modes of settlement,
heretofore adopted, mught, as 1t appeais to the American Government, be avoided,
by appointing a new comnussion, consisting of an equal number of commissioners,
with an umpire selected by some friendly Sovereign, from among the most skilful
men n Europe, to decide on all powmnts on which they disagree, or by a com-
muission entirely composed of such men. so selected, to be attended in the survey
and view ot the country, by agents appointed by the parties. Impartiality, local
knowledge, and high professional skill would thus be emploved, which, although
heretofore separately called into the service, have never before been combmed
for the solution of the question. This 1s one mode, and perhaps others nught
occur in the course of the discussion, should the negotiators fail in agreeing on

the true boundary. An opinion, however, is entertained. and has been herein-

before expressed, that a view ot the subject, not hitherto taken, mught lead to
another and more favorable result. .

A free disclosure of this view might, according to the dictates of ordmary
diplomacy, with more' propriety, perhaps. be deferred until those of His Bntannic



24 i ’

» [

Majesty’s Governmbent should be more fully known, or, at least, until that
Government had consented to open a negotiation for determining the boundary ;
but the plain dealing with which the President desires, this and all his other
communications with Foreign Governments to be conducted, has induced a
developement of the principle for the consideration of His Britannic Majesty’s
Goverhment. . -

Boundaries of tracts and countries, where the region through which the line
is to pass, is unexplored, are frequently designated by natural objects, the precise
situation of which is not known, but which are supposed to be in the direction
of a particular point of the compass. Where the natural object is found in the
designated direction, no-question can arise. Where the course will not touch
the -natural boundary, the rule universally adopted is, not to consider the
boundary as one impossible to be traced ; but to preserve the natural boundary,
and to reach it by the nearest direct course. Thus, if after more accurate
surveys shall have been made, it should be found that the north course from the
head of the St. Croix should not reach the highlands, which answer the descrip-
tion of those designated in the Treaty of 1783,—then a direct line from the head
of the St. Croix, whatever may be its direction to such highlands, ought to be
adopted, and the lime would still be conformable to the Treaty. .

As this principle does not seem hitherto to have been adopted, it appedrs to
the Government of the United States to offer to the commissioners, who may be
appointed, the means of an amicable adjustment. ‘

When the note of the Undersigned to Mr. Bankhead in July last, was
written, reasonable hopes were entertained that the arrangement therein spoken
of, by which the Government of the United States might be enabled to treat for
a more convenient boundary, would, ere this, have taken place. The antici-
pations then entertained have not, as yet, been realized, and-the Government of
the United States can only, in the present state of things, treat.on the basis of
the establishment of the boundary presented by the Treaty.

As the suggestion ‘in relation to the navigation of the St. Johrd was intro-
duced only in the view of its forming a part of the system of compensations in
the negotiation for a more convenient boundary, if that of the Treaty of 1783
should be abandoned, it is not now insisted on. _

- In conclusion, the President has remarked with sincere pleasure in Sir C.
Vaughan's note, the expression of a desire on the part of his Government, to
cultivate and increase the harmony and good understanding which so happily
subsist between thé two countries, and to put an end to ajl questions that may,
in the least degree, interrupt it, a disposition which is warmly reciprocated by
the President. ’

The Undersigned, &c. p
Right Hon. Sir C. R. Vaughun, (Signed) EDWARD LIVINGSTON.
- §e. §e. &c. ) R W T
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, - Inclosure 3 in No. 24. N UL
Sir C. R. Vaughan to the Hon. Edward 'Livingston. .
) e - " IFashington, May 11, 1833.

_ THE Undersigned &c.,-has tlie honour to acknoledge the receipt on the
5th instant, of the note of the Secretary of State of the United States, dated the
30th Apfil, in answer to the communication made by the undersigned, of the
instructions which he has received from s Government, relative to the disputed
" boundary, and he begs leave to make some.observations, before he submits it to
the consideration of the British Government

With regard to the entire concurrence of the British Government with that.. .
of the United States, in the position, that His Netherland Majesty h4s not-
decided the question submted to him, because he had declared 1t impossibleto'trace *
the boundary according to the Treaty of 1783, though both Governments must
agree 1n the impossibihty of tracing a boundary line, by the defective descniption.
of 1t in that Treaty, the two Governments took very different views of the nature
of the obligations which they had mncurred in common, under the Convention of
Arbitration. Great Britain felt bound to accept the award of thearbitrator, whosug-
gested a line-of boundary, having been unable to trace that described in the Treaty,
notwithstanding that the accept¥w=would cause a great sacrifice of territory,
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hitherto considered as belonging te the British Czown. According to the note of
Mr. Livingston-of the 21st July, 1832, the Sepéte of the United States, * deter-
« mined not to consider the decision of the King of the Netherlands as obligatory,
« and they refused to advise and consent to its execution,” y
' "This rejection of the decision of the arbitrator by the Government of the
United States, has thrown the parties, as Mr. Livingston observes, into. the
situation in which they were, prior to the selection of His Netherland Majesty
to be the arbitrator between them. It may be observed also, that though: the
tracing of the boundary line according to the Treaty of 1783, appeared from the
statements delivered by the respective parties, to be the principal object of
arbitration, the King of the Netherlands was invited in general terms *‘ to be
pleased to take upon himself the office of arbitration of the difference between
the two Governments.” ’ '
~ . It was ameasure adopted 1n order to put an end to tedious and unsatisfactory
negotiations which had occupied the attention of the two- Governments for more
than forty years, and by the VIIth Article of the Convention it was agreed,
*«_that the decision of the arbiter when given, shall be taken as firal and con-
g‘ clusive, and shall be carried without reserve into immediate effect.”
The Undersigned cannot but regret the rejection of the decision of the King
of the Netherlands, when he sees throughout the note of Mr. Livingston, all

" the difficulties which attend the endeavours ef the two Governments, actuated by

the most frank and friendly spirit, to devise'any rcasonable means of settling this
uestion. .

1 Mr. Livingston seems to be persuaded that a renewed negotiation may éet

have 2 happy resuit, and the Undersigned observes with satisfaction, that the Go-
vernment of the United States has consented not now to insist upon the naviga-
tion of the St. John’s River, a claim which the British Government refused to
consider in connection with the boundary question. -

But the arrangement in progress last summer having failed, which was to
result in enabling the Government of the United States to treat for a more con-
wement boundary, that Government in the present state of things can‘only treat
en the basis of the establishment of the boundary presented by the Treaty -

The Undersigued is convinced, that it is hopeless to expect a favoursble re-
sult from a renewed negotiation upon that basis.' With regard to Mr. Livingston’s
proposal, that in the event of negotiation faling, the two Governments may have
recourse to a commission of boundary, composed of equal numbers selected by
each party, to be attended by an umpire, chosen by a friendly Sovereign, to de-
cide at once all disputed poinfs,—or that a commission of some of the most skil-
ful men in Europe should be selected by a friendly Sovereign, and should be sent
to view and-survey-the—dsputed-territory; atfended by agents appointed by the
parties,—the Undersigned can only express his conviction, that after the expence,
delpy, and unsatisfactory result of the commission of boundary under the Vth
Article of the Treaty of Ghent, it must be with great reluctance that the British
Goxernment consents fo have recourse to such a measure. ’

™~ _He does not conceive that 1t would be an easy task, to engage m such a ser-
vice, all the impartiality, local knowledge, and high professional skill, * which
¢ it would be necessary to combine for the solution ofthe question” to be sub-
mitted, which either the umpire in one instance, or the commission of scientific
persons m the other, were to decide peremptorily.

The Undersigned does not suthciently comprehend the other view which
Mr Livingston has partially developed in.his note, and which the latter conceives
might lead to a more favourable result; it seems applicable to the manner in
which the line due north from the sources of the St. Croix River may be drawn,
in conformity with the Treaty of 1783, though not strictly according to th
in which that Articleis drawn up. The natural feature of the-boundary which
Mr. Livingston supposes to exist, and to whichtheline in question is to be drawn -
itis presumed are the highlandsmientioned in the Tréaty, the fixing the position
of which highlands has formed the principal difficulty hitherto in adjusting the

- boundary. A deviation from the direct north line laid down in the Treaty, might

Tead to an oblique line being drawn to mountains to the eastward of it, which

~ would trénch upon His Majesty’s territories of New Brunswick.

The Undersigned does not however venture, with the imperfect knowledge
which he has of all the bearings of the view developed by Mr. Livingston, to do
more than suggest a doubtof its advantages. The rejectioni\ of the award of the

\
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arbitrator, by the Government of the United States, revives to their full extent,
the pretensions of Great Britain, andsit becomes an. object of great importance
to put an end to this question of boundary ; ‘‘ one of the few questions,” as Mr. Li-
vingston observes, ‘ which divide two nations, whose mutual interest it willalways
“ be, to cultivate the relations of -amity and a cordial good understanding with
“ each other.”
It is the duty of the Undersigned to transmit to his Government immediately,
the note of Mr. Livingston, but at the same time he cannot resist from inviting
.the Secretary of Statt of the United States, to offer, without waiting the result
of that reference, some more prompt and effective measure for the settlement of
the boundary than the renewal of a negotiation on an inadmissible basis, or
recourse again to commissions of boundary, which théugh upon an improved plan,
so far as the insuring of a final result may be conterfied, are too complicated
in their nature to bring about a speedy or‘a satisfadtory decision.
The Undersigned, &c.,
The Hon. Edward Livingston, |  (Signed) . CHAS. R. VAUGHAN.

~ " &e. &e. &c.
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‘Sir C. R. Vaughan to Viscount Palmerston.—(Received June 27.)

(Extract.) . Washington, June 4, 1833.

BEFORE Mr. Livingston gave up the Department of State to Mr.
McLane, he sent to me his promised explanation of the proposition for settling
the boundary, which he partially developed in his note of 30th April, enclosed in
my despatch of May 13. - ’

I have the honour to enclose a copy of the note of Mr. Livingston, which
will shew ‘your Lordship that he conceives that a line drawn obliquely westward
from the source of the St. Croix, instead of directly due north, which has alone
been followed hitherto, in search of the highlands of the Treaty of 1783, may
lead to highlands which shall answer the déScription in that Treaty of dividing
waters falling into the Atlantic, from those falling into the river St. Lawrence,
and thereby enable the President at once to fix that line as the boundary.
~ Mr. Livingston proposes that a joint commission, constituted in either of
the modes he mentioned in his note of 30th April, should be sent to explore the
country on the line, the general bearings of which he has described by a diagram
which is contained in his note.

The Government of the United States being restricted to treat only upon
the terms of the Treaty of 1783, on account of constitutional difliculties which

. both Mr. Livingston and Mr. McLane declare to be insurmountable, the propo-
sition of Mr. Livingston may be received as shewing the anxious -desire of the
President to devise some mode by which the question of boundary may be
finally settled. , | ,
» It was proposed by Mr. Livingston in his note of 30th Aprl, to have

recourse to commissions, should a renewed negotiation fail to settle the question
mdispute. The answer to the demand of the British Government for farther
explanations, before they could entertain the offer of the President to open a new
negotiation, is, that as the arrangements in progress last suminer, to remove the
constitutional difficulties, have not been made, the Government of the United
States can treat only on the basis of the Treaty of 1783, which the British Go-
vernment has stated to be hopeless and inadmissible j—a negotiation, therefore,
between the two Governments, is not likely to take place.
It remains then for the British Government to decide whether it will
accede to the proposition of Mr Livingston. The relief which it offers from
= the restnctions imposed upon the President by constitutional dufficulties, consists
""in drawing_ the line from the monument, westward, and obliquely, instead
of due north; from whence 1t may be implied, that it would result in a more
advantageous boundary to Great Britamn, than that offered by the due north line,
by the cession of the territory included in the angle formed by the direct and
the oblique line.
When Mr. Livingston pointed out to me his imaginary line upon a small
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tnap, I concluded that it would terminate north of the St. John, but far westward
of the St. Francis River, thereby offering a more advantageous boundary to Great
Britain than the line proposed by the King of the Netherlands. In a conversa-
tion since with' Mr. McLane, and with a better map before us,, I was induced to
believe, that the special commission might rather be directed to explore,:in
search of highlands, the line of boundary laid down by the American commis-
sioners under the Vth Article of the Treaty of Ghent. Great Britain might
thus be placed, by accepting Mr. Livingston’s proposition, in 2 worse position
than that which they were willing to actept, by acquiescing as they thought

! they were bound to do, and at a great sacrifice of territory, in the award of the
arbiter. In my answer, therefore, to the explanation of Mr. Livingston, a copy
of which I bave the honour to enclose, I have thought it right to enquire what
may be the intended course to be pointed out to the special commission. The

- obscurity in which the position of the highlands still remains, throws some
difficulty in the way of acceding to Mr. Livingston’s proposed ,plan without
farther explanation.

. - We cannot predict: where our assent to this proposition may lead us. It
is not probable that the ‘Americans will ever be brought to consent to draw a
line from the St. Croix, to the only point where the separation of waters can be
found acpurately in conformity with the Treaty. Itis where the Chaudiére
which falls into the St. Lawrence, isseparated from the Kennebec which falls into
the Atlantic, westward of the sources of the St. John. 'If, however, it is true
that the American Congress placed the highlands at the sources of the St. John,
from the year 1779 to 1782, it is fair to conjecture that- this was the position of
the highlands contemplated by the commissioners who framed the Treaty’of
1783.

In-my note to Mr. McLane, acknowledging the receipt of Mr. Livingston’s .

explanation, I have stated that the delay occasioned by a reference to His ‘Ma-
jesty’s Government imposes upon me the obligation of investigating, and calling
for farther explanation, before I submit ,the proposition to your Lordship.

Constitutional difficulties, said to be insurmountable, restrict the President
from treating for a boundary more satisfactory to both parties than the one
suggested by the King of the Netherlands. The state of Maine chuses to insist
upon the whole disputed territory having been vested by the Treaty of 1783, in
the United States, according to the construction put upon that Treaty by the
people of that State, to whose lot the territory will fall, 1t being situated on their
frontier ~Maine denies the power of Congress to dispose of any part of it, by an
arrangement with Great Britain; and thus the proposed alteration in the mode
of sceking the termination of the boundary according to Treaty, is the only
concession we can expect at present from the General Government.

In my correspondence with the Department of State, since my return to
Washington, upon the subject of boundary, 1 have been anxious to shew that it
18 hopeless to entertain the offer to negotiate, restricted as the American Go-
vernment is, to an inadmissible basis. I‘'heve endeavored m my last note of

~ the 31st May, which is enclosed, to shew that the hinc of boundary laid down
by the'negotiators 1n the Treaty, was imagmnary, from their ignorance at that
time of the actual geography of the country, which 1s proved by the numerous
commissions which have been appointed since its conclusion, to ascertain what

-was the line which was laid down by them. A strict adherence to the
acknowledged defects of that Treaty, must render the settlement of the boundary
an interminable question. )

I have stated that the rejection of the awurd of the arbiter by the Govern-
ment of the United States leaves it to Great Britain to maintain the clams and
pretensions to be found in the British statcments laid before the arbiter. If we
arc to treat at any time for a conventional line of boundary, I am of opinion
that the one best defined would be, from where a line due north from the St.
Croix would strike the St. John’s river, and thence along its right bank to

~ its source. This line would farly divide the disputed territory between the
two parties, and Great Britain would not object to giving up some settlements
made by the Americans, as I have been given to understand, upon the Connec-
ticut River, which would have fallen into the possession of His Majesty, if the
line of the King of the Netherlands had been accepted.

I do not know whether I shall receive from' Mr. McLane any explanation
of the presumed termination of the line to be explored by a special commission,
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‘s proposed by Mr. Livingston, which may induce His Majest,s Government

to accede to the proposition, encunibered as it is with a difficulty attending the
selection of commissioners, and accompanied as it must be, with delay and
expence. It must be recollected that it is made by the President in a spirit of
conciliation ; and should it fail to accomplish the object intended, the necessity of
abandoning the defective description of the boundary in the Treaty of 1783,
will be so obvious, that the restrictions upon the President must be got the
better of, and the Government of the United "States must agree to treat for
a conventional boundary. This Government will not at present listen to any
proposal which deviates from the terms of the Treaty of I783.

Inclosure 1. in No. 25. '
The Hon. Edward Livingston to Sir C. R. Vaughan.

Sir, Department of State, Washington, May 28, 1833.

IN the two coaversations we have had, on the 13th and 27th instant, you
requested some further developement of the propositions contained in my note
Of the 30th Apfil. [

+ The principal object of that note was to shew, that the failure of the several
‘endeavors which bad been made,/to ascertain the true boundary between the
United States and the British \P:;gyinces of New Brunswick and Lower Canada,
ought not, as is thought by His Britannic Majesty’s Government, to be attributed
to any insuperable difficulty, but rather to. the inefficiency of the means heretofore
. resorted to, in order to secure such a decision as should be binding on beth
parties, and to the want of attention by the commissioners and arbiter severally
employed for that purpose, to an established rule in the settlement of
boundarnes. .

"The first point seems to be fully explained in my note above referred to,
and I'repeat, that the President will agreeto either of the modes therein suggested,
. to secure a final decision of the question. The reasons why, uander the present '

circumstances, he cannot undertake to negotiate upon any other basis than that
of the Treaty of 1783, drawn from the nature of our Government, were fully ex-
plained to you in those conversations; and the probability of ascertaning the
boundary according to that Treaty, by applying the principle, to which I perhaps
too briefly alluded in my note, was farther developed. That.you may present it
in a more precise form to your Government, I now repeat the substance of my
observations. '

The boundary as far as the head of the St. Croix is ascertained and agreed
upon by both nations. The monument erected there is then a fixed point of
departure. From thence we have a two-fold description of boundary ; aline in a
certain direction, and a natural object to which it was supposed a line in that
direction would lead, *“ A line' from the source of the river St. Croix directly
« north,” and * the highlands which divide the waters that flow into tthe
« Atlantic Ocean, from those which flow into the river St. Lawrence.” The
American Government have beljeved that these two descriptions would coincide,
that is to say, that the highlands designated by the Treaty, would be reache
by amorth line drawn from the head of the St. Croix ; they make no pretensions
farther east than that line, but if, on a more accurate survey, it should be found
that the north line mentioned in the Treaty, should pass east of the highlands
therein described, and that they should bé found at some pomnt further west,
then the principle to which T refer would apply, to wit, that the direction of the

. Jine to conncct the two natural boundaries, must be altered so as to suit their
ascertained positions. Thus in the anpexed diagram, suppose A. the monunient
at the head of the St. Croix, A. B. the north line drawn from thence. If the
highlands described in the Treaty should be found in the course of that line,
both the descriptions in the Treaty would be found to coincide, and the question
would be at an end. If on the contrary those highlands, should be found at C.
or D., or at any other point west of that line, then the eastern boundary of the
United States weould be the line A. C, or A. D., or any other line drawn
directly from the point A, to the place wlich should be found to answer the
description of the highlands mentioned in the Treaty.

This being fully understood, the President is willing, in order to- simplify
the operation, that the commission shall be restricted to the sumnple question,

[



-

A

k-

o
=

RS b L by Ht O o)

e

. a

29 .

of determining the point designated by the Treaty as the highlands which divide
the waters, to which point a strait line shall be drawn from the monument : and
that this line shall, as far as it extends, form part of the boundary in question.
That they shall then designate the course of -the line along the highlands, and
fix on the point designated as the .north-westernmost head of the Connecticut
River. X

It will be obvious to you, Sir, that until a survey and decision shall be had,’
in one of the modes pointed out in my note, or in some other to be agreed on,
the President cannot designate any line which he would be willing .té adopt
as the boundary; but he directs me to repeat his firm persuasion, that a speedy
and satisfactory arrangernent may be made, by a negotiation carried on by both
parties in the spirit of conciliation, by which he is actuated, and which he has
not the lcast doubt, will direct the Government of His Britannic Majesty.
: I have the honor to be, &c.
Rt..Hon. Sir C. R. Vaughan. (Signed) -~ EDWARD LIVINGSTON,

. §e. &e. &e.

2D

Inclosure 2. in No. 25.
Sir C. R. Vaughan to the Hon. Louis McLane.

. Washington, May 31, 1833.
THE Undersigned, &c., has the honour to acknowledge the receipt of a note

from Mr. Livingston, dated 28th May, previously to the appomtment of
Mr. McLane as Secretary of State, for the United States, explaining a proposition
made by the former, in a note dated 30th April, :relative to a new manner in
which the boundary line might be traced, between the possessions of His Majesty
and those of the United States.

The Undersigned observes with great satisfaction, the desire of the Govern-
ment of the United States, as manifested in the proposal of Mr. Livingston, to
devise some mode by which the question of boundary may be finally settled, buthe
at the same time regrets, that he cannot anticipate the favourable result expected
by Mr. Livingston, should the two Governments adopt his proposal.
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The Undersigned is lead to believe, after the communications which he has
lately had, both with Mr. Livingston and Mr. McLane, that insuperable consti-
tutional difficulties impose upon the Government of the United States, a restric-
tion to treat only of aline of boundary according to the terms of the Treaty of
1783 ; that the only deviation, therefore, which can be admitted in tracing the
boundary from the strict terms of the Treaty, is an abandonment of the direct
due north line from the St. Croix, which has been hitherto followed in search of
the highlands of the Treaty, and a permission to be given to a joint commission
(to be sent expressly to examine the country) to_follow an oblique line to the west-
ward of the direct north line, until they shall meet with highlands answering the
description given of them in the Treaty, as dividing waters falling into the At-
lantic, from those which fall into the river St. Lawrence. A line drawn to them
wherever they may be found, from the monument at the source of the St. Croix,
would be such a compliance with the description of the boundary laid down in
the Treaty, asto remove all constitutional difficulties in the way of the Govern-
ment of the United States, and enable it to fix that line as the line of boundary.

It is not for the Undersigned to discuss the nature of the constitutional diffi-
culties mentioned by Mr. Livingston It is to be lamented that they are stated to
be insurmountable, and that the proposition of Mr. Livingston, after a discussion
which has occupied the two Governments, from time to time, for upwards of forty
vears, is the only offer which the British Government can expect to receive from
the Government of the Unitéd States. It appears to the Undersigned that the
time has now arrived, when this perplexed and hitherto intcrminable question,
can only be set at rest by an abandonment of the defective description of boundary
contained in the Treaty, by the two Governments mutually agreeing upon a con-
ventional line of boundary, more convenient to both parties, than those insisted
upon by the commissioners of boundary, under the Vth Article of the Treaty of
Ghent, or the line suggested by the King of the Netherlands.

The proposition of Mr. Livingston very justly provides against any deviation
eastward from the direct north ling from the St Croix, but the operation which it
contemplates is still so restricted to the terms of the Treaty, that the basis of it
is the same as that which the Undersigned has been instructed by his Govern-
ment to inform the Government of the United States, it was hopeless to
negotiate upon. The lines of boundary laid down by the commissioners who
framed the Treaty of 1783, may fairly be considered as imaginary, arising from
_their 1gnorance, at the time, of the actual geography of the country. The point
of departure of the boundary Iine was not settled until upwards of ten years after 1t
had been so confidently laid down in the Treaty, when a commission under the
Treaty of 1794, ascertained what river was to be considered as the St. Croix. In
1814, no less than four commissiens were appointed under the Treaty of Ghent,
to discover and trace as many portions of the line of boundary laid down m the
Treaty of 1783.

» The point of departure of the line to be traccd according to the proposition
of Mr. Livingston is clearly establislied, but the point at which it is to terminate
15 left in doubt, and to be decided by the special commission, charged to find
aut lﬁlghlands answering to the description in the Treaty, westward of the direct
line which has alone been hithierto explored. The Undersigned wishes to be
informed what limitations it is intended to put upon the course to be”followed
by the special commission.  The diagram, which is“annexed to Mr. Livingston’s
note, does not explain whether the attention of the commissioners 1s to be directed
to any particular spot, or whether they arcto be left at liberty to stop at the first
highlands, answering the required description with which they may meet after

* their departure from tiic Tmomumrent—Ht—should—be—Teeotiected™ that Great

Britan has hitherto nsisited upon the lughlands of the Treaty of 1783, being
sought for exclasively south of the St. John’s River; and she denies the claim ot
the United States to any territory north of the St. John’s, The omission of all
mention of go remarkable a feature in the boundary as the intersection of that
river, both/n the Treaty and in the accounts extant of the negotiations, justifies
the infergice that the commissioners who framed that Treaty did not contemplate
ence, north of the St. John, of the highlands which they describe. .

e Undersigned must here remind the Secretary of State of the United
Statés, that the Brtish Government, by the rcjection of the decision of the King
of the Netherlands, is at liberty to recur to their former position before the
arbitration, and to fnaintain the claims and pretentions they oniginally established.
A strong point in those claims is. the exclusive possession of the St. John, nor

&

L]



: 31

must it be inferred that Great Britain, by having expressed a willingness to accept
, the line of boundary suggested by the arbiter, wpich §ntersected the St. John, 18
. in_any shape prepared now to surrender that claim without a due equivalent.

., The Undersigned begs leave to observe, that the impression left upon his

mind after his conversation with Mr. Livingston, and the production by him of a
- % map upon a small scale, is, that the highlands to be sought in the manner he
proposed, would probably be found north of -the St. John, but some miles
westward of the River St. Francis. A subsequent conversation with Mr.
McLane left the impression that the special commission would have their atten-
tion directed to an examination of the country along the line assumed as the
boundary by the American commissioners under the Treaty of Ghent.

The delay occasioned by a reference to his Government imposes‘upon the
Undersigned the obligation of endeavouring to investigate fully, and to seek every
explanation of this proposition made' by Mr. Livingston, as a means of settling ‘
- the question of boundary, before he submits it to the consideration of His

. Majesty’s Government. From what has been already stated in this note,
! the Undersigned will be happy to receive from Mr. McLane some farther
" explanation of the course intended to be pointed out to the special commissioners,
g who, he takes it for granted, are to be appointed in one of the two forms stated
&, by Mr. Livingston in his note of 30th April. Ifit is in the contemplation of the

American Government to seek the highlands north of the St. John,"and upon
the hne assumed by the American Commissioners under the Treaty of Ghent,
the assent of the British Government to the proposition of Mr. Livingston, would
concede to the Government of the United States, nearly all that -they have
hitherto claimed, and place the British Government in an infinitely worse
7, positioms than they were willing to accept at a great sacrifice of territory, by ‘
' acquiescing, as they thought themselves bound to do, in the award of the arbiter. ©o®
The obscurity which, after all the endeavours of the two Goyernments, still rests ’
upon the position of the highlands, the Secretary of State, will allow, throws
some difficulty, without farther explanation, in the way of acceding to the propo-
sition of Mr. Livingston.

—
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which shall be nearest to the direct north line from that river.
Mr. Mc. Lane obsérves, that Mr. Livingston, in his note of 28th May,
; has provided against any deviation eastward. ‘ ,
I have acknowledged the receipt of Mr. McLane’s further explanations, in a
~ note, a copy of which is enclosed; and I have promised to submit the proposition
to the consideration of His Majesty’s Government.

Your Lordship will be aware that, in my correspondence with the Amertcan,
Government, I have distinctly stated, according to my instructions, that it
appe ars to His Majesty’s Gévernment to be utterly hopeless to attempt to find
out at this time of day, by means of a new negotiation, the line of boundary n
conformity with the description contained in the Treaty of 1783. M. Livingston
and Mr. McLane agree in considering the dufficulty to arise more from the

% . The Undersigned requests, &c. :

% ""The Hon. Louis McLane. - (Signed) CHAS. R. VAUGHAN. )
i . &c. e .
st ) -
oA =
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f: No. 26.
;{’ Sir C. R-¥aughan to Viscount Pa'merston —( Received July 9 )
Y (Extract ) Washington, June 12, 1833.

7 I HAVE now the honor to enclose a copy of a note which I have received

é from Mr. McLane, the Secretary of State, in answer to the further explanations

¢ - of Mr. Livingston’s proposition, which I requested in a noté, dated 31st May,

' transmitted to your Lordship in my despatch of June 4. : ®

. Mr. McLane informs me in the enclosed note, that the President readily - -

: directed such farther explanations'to be given, as might render that proposition

fs, explicit and intelligible; that no limitations are to be put upon the special .

X commissipners, but such as are required by a faithful adherence to the descnpﬂ}_‘,\
: of boundary in the Treaty of 1783 ; that wherever highlands may be -
& answering to the description of them in the Treaty, in any part of the disputed

territory, whether north or south of the river St. John, a hne is to be drawn_ -

§ °  tothat point upon them, from the monument at the source of the St. Croi.

[
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principle hitherto assumed, and the manner pursued in seeking for it, than in any
defect in the description. .
Mr. McLane states in the enclosednote, that a conventional lineof boundary,

south of the true line of the Treaty, would deprive the State of Maine of territory, *

and it could not therefore be adopted, unless on grounds' of greater public
necessity than at present exist, without the consent of that State, which it is not
probable would be given while there remains a reasonable prospect of discovering
the line of boundary of the Treaty of 1783, and without such consent, the
President, after the proceedings of the Sepate last year, is not authorised to agree
to a conventional line. ’

The-restrictions, therefore, imposed upon the President, render it hopeless - -

to seek to adjust the boundary by consenting to accept the offer to open a new
negotiation. '

It is now proposed by the President, that the two Governments shall have
recourse to a new commussion upon a new principle, that of exploring the
disputed territory in search of lighlands separating waters according to the
Treaty, any where westward of the due north line, which has been alone explored
hitherto.

This proposition seems to be the only offer we can expect for settling the
boundary until the President is relcased from the restrictions imposed upon him
by the Senate. I am convinced that it is made in a sincere spirit of conciliation
which-makes i difficult to reject it, but upon clear grounds of inexpediency, from

. a conviction that the result could not be satisfactory.

LN -
N T

F

" Inclosure.1 in No. 26.

The Hon. Louis McLane to Sir C. R. Vaughdn. _ :

Department of State, Washington, June 5, 1833.

THE Undersigned, &c., has the honor to acknowledge the receipt of a note
from Sir C. Vaughan, &c., dated 31st May, requesting farther explanations of
the proposition made by Mr. Livingston in his note of the 80th April, and by
him farther explained in that of 28th May, relative to a new manner in which
the boundary Iine might be traced between the possessions of the United States,
and of His Britannic Majesty’s Government on the north-eastern frontier.

The Undersigned has submitted Sir C. Vaughan’s note to the President, and
has the honor to state, that anxiously desiring finally to settle this question of
boundary, and entertaining the fullest confidence that the proposal already made
under his direction, will accomplish that gbject satisfactorily to both nations, the
President feadily directs such further explanations to be given as will render
that proposition entirely explicit and intelligible. -

The Undersigned concurs with Sir C. Vayghan in avoiding at this time any
particular discussion of those constitutional dithculties which restrict the United
States to a line of boundary according to the Treaty of 1783, more especially as
they have been recently explamned te Sir C. Vaughan, and must be well under-
stood by him. < - “

In regard, however, to the suggestion of Sir C. Vaughan, that the time has
now arrived when this perplexed end itherto Interminable question can only be
set at rest by an abandonment of the defective description of boundary contained
in the Treaty, by the two Governments mutuzlly agreeing upon a conventional
Line of boundary morc convenient to both parties than that insisted upon by the
Commissioners under the Vth Article of the Treaty of Ghent, or.the lne sug-

gested by the King of the Netherlands, it ntay be proper to remark, that the -

embarrassments in tracing the boundary in the Freaty of 1783, arose more from
the principles assumed, and the manner pursued in sceking for it, than from any
real defect in the description when properly understood ; andsthat in the present
state of this business, the suggestion of Sir Charles Vaughan would rather add
to than obviate the constitutional difficulties already insuperable. °
... These difficulties anise from a denial of the power of the General Govern-
ment, "under the constitution of the United States, to dispose of any portion of
terntory belonging to cither of the States composing the Union.

The territory of the State of Maine is supposed to ‘comprehend all the land

" which would be thrown within her limuts, by cstabhshing the true line of the -

Treaty of 1783 ; and as any conventional ine_south of the true line of the Treaty

1
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would deprive her .of so much of her territory, it could not be adopted unless on

grounds of greater public necessity than at present exists, without%h%
of that State. It is not probable that such consent would be given by the ’

State of Maine while there remained a reasonable prospect of discovering the
line of the Treaty of 1783, and for the same reason the President would not be
authorized, after the recent proceedings in the Senate, to venture now to agree
upon a conventional line without such consent.

Under these circumstances, the President directed the.proposition sub-
mitted in Mr. Livingston’s note of 30th April, as affording not only a reasonable
prospect, but in his mind the certain means of ascertaining the boundary called
for by the Treaty of 1783, and of finally terminating all the perplexities which
* have encompassed this subject. y

In reply, therefore, to the wish expressed by Sir C. Vaughan to be‘informed
what limitations it is intended tp be put upon the course to be pursued by the

special commissioners, whether their attention is to be directed to any patticular '-

spot, or whether they are to be left at liberty to stop at the first highlands
;answering the required description with which they may meet after their depar-
ture from the monument, the Undersigned has the honor to state, that it is
' not expected that any limitations will be put upon the course- to be pufsued
by the special commissioners, but such as are required by a faithful adberence
to'the description of boundary in the Treaty of 1783.

It is true' that Great Britain has hitherto insisted upon the highlands of the’

Treaty of , 1783 being sought for exclusively south of the St. John River, but it
is also true that the Upited States have, with equal confidence and pertinacity,
insisted upon seeking for them exclusively north of that river. -

It is the difficulty of reconciling these conflicting pretensions which has
hitherto prevented the settlement of the boundary question, arising chiefly,
however, from the impracticability of finding a point of highlands answering the
description in the Treaty to which a line due north from the monument could be

It is now proposed, therefore, to make another effort, and by means which
heretofore have not been triéd to overcome this difficulty, and discarding the
due north line, should that become necessary, to seek for and find, in the first
place, < the highlands which divide those rivers that empty themselves into
¢ the St. Lawrence, from those which fall into the Atlantic Ocean ;” and when
these shall be found in any part of the disputed territory, north or south of the
St. John’s River, to draw a line from the monument to the said highlands, and to
that point thereof which shall be nearest to a due north line from the monu-
ment. Mr. Livingston, in his note of 28th May, has already provided against
any deviation eastward from the direct north line from the St. Croix. '

The Undersigned, &c.,
© (Signed) LOUIS McLANE.

Rt. Hop. Sir C. R. Vaughan, . ‘

e, e, &e.

- Inclosure 2 in No. 26. -

Sir C. R. Vaughan to the Hon. Louis McLane.

. N < Washington, June 6, 1833.

THE Undersigned, &c., hastens to acknowledge the receipt of the note of
the Secretary of State of the United States, affording him the further explana-
tion which he thought it his duty to require, of the proposition made by Mr.
Livingston. for settling the boundary. G

The Undersigned begs leave to express his satisfaction upon learning that
the President directed an immediate answer to be given to his enquiries, and an
assurance that no limitations are to be put upon the course of the proposed
commission, which is to endeavour to find highlands separating waters as discri-
bed in the Treaty of 1783, in any part of the disputed territory, north or south
of the St. John. o . N

The Undersigiied will lose no time in submitting the proposition made by
the Government of the United States to His Majesty’s Government; as the
President, it appears from Mr. McLane’s note, is not authorized, after the
recent proceedings in the Senate, to agr;e upon a conventional line of boundary

F
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without the consent of the state of Maine, which 1t is not probable would be
given, while there remains a reasonable propect of discovering the line of the:
Treaty of 1783.
" The Undersigned, &c.
. The Hon. Louis McLane. ~ (Signed) CHAS. R. VAUGHAN.
e. 7 &e &. -

4 ©

K No. 27.

Sir C. R. Vaughan to Viscount Palmerston.—( Received July 18.) -
My Lord, , . Washington, June 20, 1833.
_ THE President of the Umited States having left. Washington on a visit to
the northern states, I apprehend that, though ‘Mr. McLane, the Secretary of
State, has returned to Washington, all further discussion of the boundary ques-
tion will be suspended until His -Majesty’s Government reply to the proposi-
tion originally made by Mr. Livingston, and which I have already submitted
to the consideration of your Lordship. . .

Tam convinced by what has passed between myself and Mr. McLane, that
the Président 1s very anxious to bring-the boundary question to a settlement.
How far that object 1s hkely to be attained by the only proposal that he at
present feels himself at hberty to make, it is for your Lordship to decide.

It appears from the correspondence which I have had the honour to trans-
mit. to your Lordship, that insurmountable constitutional difficulties restrict the
Government of the United States to treat only for a boundary according to the
description of it in the Treaty of 1783. Negotiation being hopeless upon such
a basis, 1t is now proposed to have recourse to a joint commissioiito examine
the country 1n a direction not strictly according to the letter of the Treaty, but
in hopes of being able to termunate the line from the St.”Croix, upon highlands
which may answer to the description of them in the Treaty. o >

It appears from the note of*Mr. Livingston of July last, and of Mr.

McLane of the 5th instant; that restrictions have been imposed upon the Presi-
.dent in compliance with the pretensions of the State of Maine; which lays claim
to the whole of the disputed termtory. -

Mainec was detached from Massachusetts, and admutted as a separate State
into the Union, on the 15th March, 1820; and from 1its local position it has
acquired all the rights over the disputed territory which belonged to Massa-
chusetts, one of the thirteen confederates of the revolution. -7

R It cannot be expected that Great Britain, should admit the pretensions of
the State of Maine to a terntory which has never yet, since the conclusion of
the Treaty of 1783, been vested in the United States, as 1t has never been ascer-
tained to the satisfaction of both parties, what portion of it, in conformity with
gle terms of that Treaty, ought to be set apart from the posscssion of the British

- rown. T T o o I o

To admit the pretensions of Maime, would be to allow the dc\;fects of the
Treaty to be construed entirely to the advantage of the United States. The
compact by Treaty which made the thirteen colonies a new nation, was between the
General Government of that nation and Great Britain, Te cession in the

.‘Treaty, so far as it concerns the north-eastern boundary of the United States

was conditional, and made to depend upon ascertaining the true line of boundary
designated in the Treaty It is surely, therefore, for the. two Governments to
remedy any defects 1n their original contract, and to carry it into complete exe-
cution without reference to the pretensions of any particular State.
The constitution of the Umited States gave to Congress the power “ to

“ dispose of and make all needful rules and'regulations respecting the territory
“ of the.United States;”” but 1t declares also that nothing shall be done tq.+
prejudice a particalar State.  In this last'clause, I apprehend, is to be found the . ,
constitutional difficulties which have given nise to the restrictions imposed by
the Senatc upon the President, when directed to treat for the settlement of the

A

9

boundary
If the proposition made by the President should be rejected by His Ma-
jesty's Government, or fail 1n attamming the object sought after, nothing can be
" done until the constitutional difficulties now said to be .insurmountable are

removed. They may be removed whenever the Stite. of Mamne will consent
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to leave the gen'eral Government unfettered by her pretensions ; but accprtfing to
Mr. McLane’s note, there is no hope of obtaining the consent of Maine, until
every means have been tried to trace the boundary according to Treaty ; and

- - the acceptance of the proposition of Mr. Livingston, is recommended on those

ounds.
& Enough has been done to prove the difficulty of tracing the boundary
precisely according to the description of it in the Treaty. When it guaranteed

the independence of Massachusetts, it likewise guaranteed to Great Britain- the _

full possession of the province of Nova Scotia. When they were separated, the
boundary westward of Nova Scotia, and between that province and Massachu-
getts, had never been accurately defined, and as the actual geography of the

country was not known, the commissioners who framed the Treaty of 1783, -

could only draw an imaginary line. o

A fruitless attempt to correct the defective description of the boundary was
made by commissioners ,under the Vth Article of the Treaty of Ghent. This
attempt has been followed- by recourse to arbitration, which, according to the

" Convention, was to have been a final and conclusive measure. The arbiter,
. furnished by each claimant with every fact and argument that has been adduced

on either side of the question, declared the impossibility of tracing the bound
line in conformity with the description contained in the Treaty of 1783. It is
utterly impossible to establish a division of the disputed territory according to

that Treaty, and yet we are assured that certain insurmountable constitutional °

difficulties must restrict the Government of the United States to treat only upon
that basis. ( :

At the time when His- Majesty’s Government is called upon to deliberate
upon the only deviation from his restrictions which the President feels himself
authorized to make, I cannot refrain from submitting to your Lordship these
observations upon the, pretensions of Maine, which have imposed restrictions
upon the powers of the executive, directed to settle this question, and upon the
hopelessness of arriving at any satisfactory result, if we are to adhere to the

__letter of the Treaty. I have the honour to be, &c.
Viscount Palmerston, G.C.B. (Signed, CHAS. R. VAUGHAN.
&. & . -
.8 7 I
: No. 28.
Sir C. R Vaughan to Viscount Palmefstan.——(Received August 1.)
(Extract.) Washington, July 4, 1833.

THE President returned to Washington this morning. During his absence
nothing has occurred in my communications with the Secretary of State relative
to-the boundary question, and it seems to me that all discussion upon that subject

- — -will be avoided until-the decision of His Majesty’s Government shall be known

upon the proposition made by Mr. Livingston. .

. The information, probably, to be found in the Colonial Departmgnt, and
that which may be acquired from perséns well acquainted with the interests of
Lower Canada and New Brunswick, will have afforded the means of ascerlalning,
satisfactorily, the advantagesand disadvantages of accepting that proposition.

Though the constitution of the United States holds out to Foreign Powers”
that Treaties are to be effected by Ministers acting under instructions from the
President, yet the Senate is invested with a controul over all subjects arising out
of 1ntercourse with Foreign Powers. Their participation in. the making of
Treaties-has generally been limited, since the administration of General Wash-
ingtol); to advising and consenting to ratify a Treaty; but their agency has been
admitted by the President, formerly, by advising on.the instructions to be given
previously to opening a negotiation. *When the Senate, in the month of July
Jast year, advised the rejection of the decision of the King of the Netherlands,
they took the initiative n the process of the negotiation which they directed the
President to offer to,open at Washington for the settlement of the boundary, as
they restricted the executive to .treat only for a boundary, according to the de-
seription in the Treaty of 1783,

I am persuaded that there will be great%ﬂiculty in constituting a joint com-
mussion upon tie plan of Mr. Livingston. To insure proper skill”and im-
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partiality it should be selected in Europe. From the nature of the country the
commissioners can be actively employed only during the summer montlis ; the
undertaking will last, therefore, in all probability, more than one year.

. Should His Majesty’s Government reject the proposition of Mr. Livingston,

Mr. McLane has stated that, without the consent of Elaine, the General Govern=

ment cannot treat for a conventional line of boundary: ~ Tt may be inferred from

Mr., McLane's note of 28th May, that the failure of the commission to discover

the highlands to be sought after, would give grounds of greater public necessity

for that consent than at present exist.
" The rejection of Mr. Livingston’s proposition, and the impossibility of en- .
an the Government of the United States to treat for a conventional line,
ust have the effect, I presume, of leaving the -disputed territory in the pos-
session of His Majesty, unless it should still be left at the option of this Govern-
ment to acquiesce in the boundary suggested by the King of the Netherlands.

It appears to me that the time is arrived when, notwithstanding the in-
superable constitutional difficulties in the way of the Government of the United
States, the question of boundary must be settled by a mutual concession of pre-
tensions, and by a fair and equitable division of the disputed territory between

. the two claimants. If the position of that territory is ekamined, an adjustment

’ of the interests of both parties does not seem to present any difficulty. The in-

trinsic value of the soil is unknown beyond the timber which covers it. The es-

sential interests of the two Governments consist in its position—in its locality.

Great Britain must contend for a secure and-unintefrupted communication by the

usual and accustomed road between Halifax and Quebec. It must be the in-

terests of the United States to procure aslarge anegtension of territory as possi-

ble on the frontier of Maine. It must, likewise, be the interest of both Govern-

ments to find out and establish a well defined line of boundary between the
possessions of the two nations. . -

All these objects, it appears to me, would be obtained in the most satis- .
factory manner, by following the due north line already explored, and fixed from '
the monument at the source of the St. Croix River to the point whée it strikes .,

the St. John, and thence let it be continued along the right bank of that river
westward to its sources, and afterwards, by the most direct line, to the sources of

" the Connecticut. . ’ pae
'Y I conceive that such a boundary would be worth purchasing by the sacrifice
of any territory south of the"St. John, and westward of the due north line from

the St. Cx:oix. . . '

No.29. - [~

Sir C. R. Vaughan to Viscount Palmerston.—( Received December 5.)

My Lord. : Washington, November 12, 1833.
" THE Secretary of State, Mr. McLane, informs me, that the President has
expressed an anxious desire to receive before the meeting of Congress, on the

4th of December next, the answer of His-Majesty’s Governiient, to the proposal —
which [ had the honour to transmit to your Lordship, to settle the boundary
between His Majesty’s possessions in North America and those of the United
States, by having recourse to a commission of scientific persons, selected in
Europe, who should examine the disputed territory, in search of highlands
westward of the due north line from the St. Croix already explored, where
waters are divided, which fall on the one side into the river St Lawrence, and
on the other into the Atlantic Ocean. The discovery of such highlands would
coincide sufficiently with the terms of the Treaty of 1783, to justify the Presi-
dent in fixing the line of boundary, on his own authority, without any inter-
vention of the Senate or any attention to the pretensions of the State of Maine.
" . T have endeavoured to repress the impatience of the President by stating,
that he might rest assured that there was no disposition, on the part of His
Majesty’s Government, to defer coming to a decision upon any point in agitation
between the two Governments; but that the question of boundary had been a
subject of controversy between the two nations for fifty years, and the delay in
* - investigating the proposal of the United States might justly be attributed to the

<



-
!

37

great and important measures of domestic policy, which had occupied His

Majesty’s Government to a very late period of the present year.
I have the honour to be, &c.
Viscount Palmerston, G.C.B.” (Signed) . CHAS. R. VAUGHAN.

- & & e T
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No. 30.

Sir C. R. Vaughan to Viscount Palmerston.—(" Received January 1, 1834.)

(Extract.) ‘ Washington, December 4, 1833. .

THE two Houses of Congress having announced to the President that
they were constituted, and ready to receive any communication from him,
the annual message, a copy of which I have the honour to enclose, was deli-
vered on the 3rd instant. . .

With regard to the relations' with Great Britain the President observes,
that it is gratifying to perceive, that the intercourse between the two people is
becoming daily more extensive, and that sentiments of mutual good will justify
the hope, that unsettled questions may be satisfactorily terminated and new
causes of migunderstanding prevented. He informs the Congress, that the
interesting question of their north-eastern boundary is still undecided, but that
an answer may be daily looked for, to a proposition submitted to the British = -
Governmentwith the view of establishing theline designated by the Treaty of 1738.

I have always pointed out to the Secretary of State, that the restriction
imposed by the Senate upon the President, to treat only for a line according to
to that Treaty, is one of the great difficulties in settling the boundary; and
1 have endeavoured to repress the expectation of receiving an answer imme-
diately to the proposition of Mr. Livingston, on account of the complicated
manner in which it has heen proposed to eonstitute -a commission ‘of scientific
persons, to be sent- from Europe, to explore a live, deviating only from the
defective description in the Treaty of 1783, by permitting a search for high--
lands, in any direction westward of the due north line from the St. Croix,
laid down in that Treaty. -

1)
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Extract from the Message of the President of the United States to Congress.
S - - December 3, 1833. ‘

WITH Great Britain the interesting question of our north-eastern boun-
dary remains still undecided. A negotiation, however, upon that subject has
been renewed since the close of the last Congress, and a proposition has been
submitted to the British Government with the view of establishing, in confor-
mity with the resolution of the Senate, the line designated by the Treaty-of
1783. Though no definitive answer has been received, it may be daily looked
for ; and I entertain a hope that the overture may ultimately lead to a satis.

Sy R R par e N

——{actory adjustment of this Tmportant matter. -

No. 31.
~ Viscount Palmerston to Sir C. R. Vaughan. -

Sir, i Foreign Cffice, December 21, 1833

HIS Majesty’s Government have given the most attentive and deliberate
consideration to the several communications which they have received, through
you, from the Government of the United States, upon the important subject of °
the north-eastern boundary ; and I am commanded by His Majesty to instruct
you to make the following communication to the American Government in reply,

His Majesty’s Government have great pleasure in acknowledging the friendly”
* spirit which pervades the communications of the Government of the United States on
" this suhject. Desirous ag His Majesty’s Government are to confirm and perpetuate

the good understanding .which so happily subsists betwgen the two countries,

they naturally feel anxious to bring to an amicable adjustment, a question -»
< which has so'long remained unsettled; and they cannot but flatter themselves

-~
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. that, through a conciliatory disposition on both sides, the remaining dxﬂiculnes

might be overcome. -

His Majesty’s Government trust that they gave a proof of this disposition
on their part, when they intimated to the Government of the United States, that
not only were they prepared to abide, as they consider both parties bound to do,
by the decisions of the King of the Netherlands, upon such of the points referred to
him upon which he has pronounced a decision ; but that they were willing to
agree to the compromise which that Sovereign has recommended, upon the single
point on which he found it impossible to make a decision strictly conformabl
with the terms of the Treaty. :

The Government of the United States has not hitherto concurred with that
of His Majesty in this respect ; but as such a course of proceeding, on the part
of the two Governments, would lead to the speediest and casiest settlement, 1t is
the wish of His Majesty's Government to draw the attention of the American
Cabinet to some considerations on this subject, before they advert to the new
proposition made to you by Mr. Livingston. )" -

It is manifest that nothing but a sincere spirit of conciliation could induce
His Majesty’s Government to agree to the adoption of the arrangement recom-
mended by the King of the Netherlands; because the boundary which he
proposes to draw between the two parties, would assign to the United States
more than three-fifths of that disputed territory, to the whole of which, according
to the terms of the award itself, the title of the United States is defective in the
same degree as that of Great Britain.

But it seems important, mn the first place, to constder what the reference

“was, which the two parties agreed to make to the King of the Netherlands, and

how for that Sovereign ‘has determined the matters which were submitted for his
decision. B ‘ ‘

Now, that which the two Governments bound themselves to do, by the
Convention of the 29th of > September, 1827, was,. to submit to an arbiter -
certain ‘‘ points of difference which had ariser inthe settlement of the boundary
“ between the British and- American Dominions,” and to abide by his decision -
on those points of difference; and they subsequently agreed to name the King
of the Netherlands as their arbiter.. The arbifer, then, was called upon to
determine certain questions ; and if it should appear that he has determined.the
greater part of the points submitted to him, his decisions én those points cannot
be rendered invalid by the mere circumstance that he declares, that one
remaining point cannot be decided in any manner that shall be in strict con-
formity with the words of. the Treaty of 1783; and that he, consequently,
recommends to the two parties a compromise on tha;}mrticular point.

The main points referred to the King of the Netherlands were the three
following -— (

1st. Which is the spot designated in the Treaties as the north-west angle
of Nova Scotia, and which are the highlands dividing the rivers that empty
themselves into the. river St. Lawrence, from those falling into the Atlantic
Ocean, along which highlands is to be drawn the line of boundary from that
angle to the north-west head of the Connecticut River. ’

2nd. Which is the north-west head of the Connecticut River.

. 3d. Which is the boundary to be traced from the river Connecticut along

“the parallel of the forty-fifth degree of north Iatitude, to the_river St. Lawrence,

cailed in the Treaties, Iroquois or Cataraquy.’ :

Now, without adverting for the present to the opinion of the arbiter on the
first point, I have to remark that on the second point he has given a positive
decision, strictly confined within the limits of the reference, and to which no
objection, even of a technical nature, can by possibility be urged.

On the third pont also, the arbiter has given a positive decision, and has
declared that the forty-fifth degree ot latitude should be determined by obser-
vation. He has indeed added to this decision a recommendation that Rouse’s
Point, and a surrounding circle with a radius of one kilometer, shall belong to
the United States, whether Rouse’s Point be, or be not, included within the
territory of the United States according to the boundary to be “drawn by
astronomical observation ; and His Majesty’s Government, in subscribing to -
the decision of the arbiter on this pont, which, like hus decision on the second,
they consider to be binding on both parties, declares itself willing to accede to
the above stated recommendation. :

s
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It appears then that, upon two points out of the three,-the arbiter has made
a plain and positive decision. ) o

Upon the remaining point, he has declared that is impossible to find a spot,
or to trace a line, which shall fulfil all the conditions required by the words of the
Treaty, for the north-west angle of Nova Scotia, and for the highlands along
which the boundary is from that angle to be drawn; and he, consequently,
recommends to the two parties a line of boundary, which he considers to be
conformable with the spirit of the Treaty, and to approach the most nearly to
the probable intention of its framers ; and this line the British Government is
still willing to adopt. o , ‘
* But though the arbiter has declared that it is not possible to find a north-
west angle for Nova Scotia, nor a separating range of highlands, which shall be
precisely conformable with the words of the Treaty, yet in the course of his
reasoning upon this point, he has decided several questions connected with it,
upon-which the two parties had entertained different views ; and it is the opinion
of His Majesty’s Government, that the decisions of the arbiter upon these
subordinate questions ought to be acquiesced in by the two Governments. They
think that the spirit of the agreement to make the reference, requires that the
two parties should so acquiesce, and they are, moreover, of opinion that, by
doing so, the two Governments would clear away several of the remaming points
of difference, and materially facilitate an amicable adjustment of the rest:

1st. The arbiter expresses his opinion that the term ¢ highlands,” may -
properly be applied not only to a hilly and elevated country, but toa tract of land
which, without being hilly, divides waters flowing in different directions ; and,
consequently, according to this opinion, the highlands to be sought for, are not
necessarily a range of mountains, but rather the summit level of the country.

2nd.” The arbiter expresses his opinion, that an inquiry as to what were the
ancient boundaries of the North American Provinces, can be of no use for the
present, purpose ; because those boundaries were not maintained by the Treaty
of 1783, and had, in truth, never been distinctly ascertained and laid down.

3rd. The arbiter declares that the north-west angle of Nova Scotia,
mentioned in the Treaty of 1783, is not a point which was then known and
ascertdined ; that it is not an angle which is created by the intersection of any
lines of boundary at that time acknowledged as existing ; but that it is an angle
still to be found, and to be created By the intersection of new lines, which are
hereafter to be drawn in pursuance of the stipulations of the Treaty. And,
further, that the nature of the country eastward of the said angle, affords no
argument for laying that angle down in one place rather than in another.

4th. He states that no just argument can be deduced for the settlement of
this question from the exercise of the rights of sovereignty over the Fiet of
Madawaska, and over the Madawaska settiement.

5th.. He declares that the highlands contemplated in the Treaty should
divide immediately, and not mediately, rivers flowing into the St. Lawrence, from
rivers flowing into the Atlantic, and that the word “ divide,” requires contiguity

_of the things to be divided.

6th. Hedeclares that rivers falling into the Bay of Chaleur, and into the Bay
of Fundy, cannot be considered according to the meaning of the Treaty, as

rivers-flowinginte-the Atlantic ; and, specifically, that the rivers St. John and

Ristigouche cannot be looked yupon as answering to the latter description.

7th’ He declares that neither the line of boundary claimed by Great Britain,
nor that claimed by the United States, can be adjudged as the true line, without
départing from the principles of equity and justice as between the two parties.

Now, whether the two parties adopt the mode of settlement recommended
by the arbiter, and agree tov divide between them, in some proportion or other,
the disputed territory ; or whethef they shall still make another attempt to trace
a boundary in strict conformity with the words of the Treaty , in either case it
appears to His Majesty’s Government that it woyld be necessary to adopt these
seven decisions of the arbiter, as 2 groundwork for further proceedings ; and it
seems that no satisfactory or useful result could be obtained from the local
survey proposed by the American Government, until the two parties are agreed
upon these seven points. ;

But with respect to the proposition made by the American Government, the
first question which presents itself is, whether there is any reasonable probability

!
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that a fresh local survey to be made in the manner suggested, would afford a
solution of the remaining problem. .o

The Treaty requires that highlands should be found, dividing rivers which
fall into the St. Lawrence, from rivers which fall into the Atlantic Ocean ; and
that those highlands should be found in a direction due north from a spot which
has already been determined, namely, the source of the river St. Croix.

Now, every thing which is known of the geography of the country tends
to shew, that no such highlands can be found in that particular meridian ; and the
American Government, almost admitting -that fact, suggests that the required
highlands should be sought for in a north-westerly direction from the ascer-
tained spot. No doubt can exist that, by going far enough to the westward,
such highlands as those required by the Treaty could be found, because it is
well-known that the high ground in the neighbourhood of the source of the St.
John, divides the Kennebet which falls into the Atlantic, from- the Chaudiére
which falls into the river St. Lawrence. .

But the difficulty which is said to prevent the Government of the United
States from acquiescing in the recommendation of the King of the Netherlands
is, that the Federal Government has no authority to agree to any other line of
boundary than.that, which is described by the Treaty, which constituted the
United States; at least not to any other line which might imply a cession of any

art of the territory to which the Treaty, as hitherta interpreted by the United

tates, may appear to cntitle one of the component States of the Union.
w-s But if this objection is insurmountable as against the line recommended by
the King of the Netherlands, would it not be equally fatal to that suggested by
Mr. Livingston? Because, if the boundary was formed by a line drawn from
the head of the St. Croix to highlands found to the westward of the meridian of
that spot, that boundary would not be the boundary of the Treaty ; seeing that the
Treatyrequires the boundary to be run along the meridian of the headof the St.Croix,
and the State of Maine might.object to any deviation from the line of the Treaty

i esterly direction, as justly as it could to any 'deviation from that line in a
sz:hw:ght object, with more appearance of reason, toa
westerly departure from an ascertained meridian, which is distinctly specified in
the Treaty, than to a departire southward, from an imaginary line, which is only

described in the Treaty, and the finding of which is a thing that has not yet been

_ accomplished. .

~~ ‘The present state of the case, therefore, seems to be this : that to carry the
Treaty strictly and literally Tnto €xecution;- is -physically and geographically im-

possible; and that there exist constitutional difficulties in Amefica “which have.

not vet been surmounted,” which prevent the Governinent of the United States
from agreeing to a compromise.. '

Upen a full view of this matter, then, His Majesty’s Government think
that, in the first place, and previously to any further negotiation, they are
entitled to claim from the Government of the United States an acquiescence in
the decisions pronounced by the arbiter upon all those points which he has
decided; and, in the next place, that, as a preliminary to any attempt (in which

His Majesty’s Government would gladly concur) to settle the remaining point -

by negotiation, they ought to be satisfied that the Government with which they
will have to treat, is possessed of the powers necessary for carrying into effect any
arrangement upon which the two parties might.agree.

- I’am, &C.
Rt. Hon. Sir C. R. Vaughan, (Signed) PALMERSTON.
&c. &c. &e. - -
. . No. 32.
. Viscount Patmerston to Sir C. R. Vaughan,
Sir Foreign Office, December 21, 1833.

b
. WITH reference to my accompanying despatch of December 21, the sub-
stance of which you will communicate in an official note to the American
Government, I have further to instruct you to make in the same shape, the
following observations to Mr. McLane, on the subject of that constitutional
difficulty by which alone the American Government, as appears from.your
correspondence with Mr. Livingston, is prevented from acquiescing in the
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;
arrangement recommended by the King of the Netherlands for the final settle-
ment of the boundary in the neighbourhood of the river St. John. .

The constitutional difficulty in question is stated to be, the want of authérity
in the Government to cede territory belonging to any one of the States of the
Union; and it arises, on the present occasion, in consequence of an objection
advanced by the State of Maine, The Government of Maine assumes, that the

Treaty of 1783 has given to that State a perfect title to all the territory lying to
the southward of the highlands north of the St. John, and to the weéstward of

‘the meridian of the head of the St. Croix. The State of Maine can havé no
other title to this territory than that which she derives from the Treaty; and if
the Treaty is found” to have left that title imperfect, the assumption that the

. territory claimed under it is part of the territory of Maine, falls to the ground ;

and that assumption is the basis of the constitutional objection by which the
American Government conceives itself fettered.

The arbiter has certainly failed to establish a boundary, such as is described
by the Treaty, for the whole of the interval between the source of the St. Croix
and those highlands which divide the waters of the Chaudiére from those of the
Kennebec ; but he has at least determined what is not that boundary. He has

decided, for instance, in opposition to the claim of Great-:Britain, that the"

boundary to be sought for does not lie along the highlands to the south of the
St. John ; but he has equally decided that it does not lie along the highlinds
claimed by America to the north of the St. John. For, by declaring that the

rivers St. John and Ristigouche are not Atlantic rivers within the meaning of

the Treaty, and, farther, that the Treaty requires an immediate division of rivers
by the highlands, and is not satisfied by an immediate division in one direction,
and a mediate division in the other, he has decided, that neither the highlands
claimed by Great Britain. nor those which are claimed by America, fulfil both of
the necessary conditions.” The arbiter’s opinion is, that each of those ranges of
highlands fulfils one of ‘those conditions, and fails to fulfil the other; that it is
geographically’ impossible that there should exist highlands east of the sources of
the St. John, which can fulfil both of them together; and, consequently, that the
territory which lies between the highlands claimed by Great Britain, and those
claim ¢ United Stateg, respectively, is not the absolute property of either
party, but is, in sohiespreportion or other to be hereafter determined, the property
of both ; that the ternitory, if not entirely British, is also not entirely American ;
and therefore is not such territory as the American Government can be precluded
by the constitution from relinquishing. '

-~ -The only part of the territory in question to which the Government of the

United States cannot constitutionally give up-its claim, is that part which

belongs of right to Maine, according to the Treaty of 1783.” But the arbiter-

has clearly decided that the whole of the disputed territory does not so belong to
the State of Maine ; and finding it impossible to determine how much of it is so
belonging to Maine, he recommends a compromise by which the contending

- parties should settle their differences I am, &c.
The &Rt Hon Sir C. R. Vaughan. (Signed) PALMERSTON.
C. &e. &ec. -

.t No. 33.
8ir C. R. Vaughan to Viscount Palmerston.—(Received March 18.)

My Lord, _ ‘Washington, February 12, 1834
I HAVE the honor to acknowledge the receipt, on the 10th instant, by
way of Liverpool, of your Lordship’s despatches, dated the 21st December. Until

the arrival of the packet, bearing these despatches on the 10th of February, no ,

intelligence from Europe had been received of a later date than the 27th Novem-
ber, owing to an unusually long continuance of contrary winds.

Having requested an audience of the Secretary of State, I delivered to him
on the 11th instant, two notes, copies of which it 1s not necessary to enclose, as
they were transcripts of the despatches which your Lordship directed me to
cemmunicate officially to the Government of the United States.

When I presented the-contents of the first of your Lordship’s despatches. I
observed that it was the opinion of His l\éajesty’s Government, that no favourable
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5
result could arise from the actual survey proposed originally by Mr. Livingston,
until the two Governments should agree to acquiesce in certain points, which the
arbiter had clearly decided according to the submission. Those points he would
find enumerated in the note which I'had delivered to him. If the American Go-
vernment would consent to agree upon those points, many subjects of differen
would be cleared away, and'a final adjustment materially facilitated. '

After reading the first note, Mr. McLane seemed to think that the acquies-
cence in the points enumerated by your Lordship would still leave the President
in all the embarrassment of the constitutional difficulty started by Maine, which
Mr. Livingston’s proposition was designed to get rid of, as wherever the propo-

- sed survey should discover highlands, on that point the Executive could fix the
line of boundary as bemng according to the Treaty, without any reference to the
Senate or to the pretensions of Maine. ¢

. .. Having noticed the difficulty which Maine might again offer to any line di-

\ verging from the due north line of the Treaty, to reach highlands to the west-

| wabd of it, I presented in a second note, the observations contained in your Lord-
ship’s last Despatch, on the constitutional difficulty which has prevented the
Umited States from acquiescing in the arrangéinent recommended by the King of
the Netherlands. K
" Mr. McLane stated that he should jfnmediately lay my notes before the
President, after which he promised tosee me again.

There is no probability that I shall be able to report upon the disposition
of this Government to acquiesce, in tinie-for the packet which will convey this
despatch. -

I have the honor to be, &c., _
Viscount Palmerston, G.C.B. (Signed) CHAS. R. VAUGHAN.

&e. &ec. &e.

N 0. 34. ¢ ¢

-Sir C. R. Vaughan to Viscount Palmerston.—(Received April 21.)

My Lord, . W ashinljton, March 12, 1834,

I HAVE the honour to transmit to your Lordship.'the answer which I have
Just received from the Secretary of State of the United Statges, to the two notes upon
the question of boundary, which, according to your Lardship’s instructions, I
addressed to him on the 10th ultimo. T

The President declines acquiescing in the seven subordinate points enume-

rated by your Lordship, and growing out of one of the three points which were |

submitted to the arbiter. With regard to the two other points, it is denied in the
enclosed note that the arbiter had decided them ; but if His Majesty’s Govern-
ment will accede to the proposition made by the United States, for a survey upon
the new principle proposed, he is willing to adopt the stream situated farthest to
the north-west among those which fall into the northernmost of the three lakes,
as the northernmost head of the Connecticut River, according to the Treaty of
-1783, and to dispose of the other point by adopting the latitude laid down in a
survey of Valentine and Collins made in 1771 and 1772.

The President thinks that the highlands of the Treaty may be found with
the aid of more accurate surveys by skilful persons, freed as they -are to be, from

the restramnt of proceeding in a due north line from the monument at the sources of

the St. Croix River; and he is persuaded that His Majesty’s Government will be
disposed to co-operate with him in another effort for the adjustment of this im-
pertant subject.

I shall endeavour to see Mr. McLane before I acknowledge the receipt of
his note.

I have the honour to be, &c.

Viscount Palmerston, G.C.B. . (Signed) CHAS. R. VAUGHAN.

&c. &e. &c.
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Inclosurg in No. 34. ' ‘

The Hon. Lows McLane to Ser C. R. Vaughan. '

Department of State, Washingtorn, March 11, 1834.

THE Undersigned, Secretary of State of the United States, has the honor
to acknowledge the receipt of the note of Sir Charles R. Vaughan, &c. &c. of the
10th ultimo, communicating the views entertained by His Majesty’s Government,
of the proposition submitted by direction of the President, in a letter from Mr.
Livingston of the 30th of April last, for the settlement of the question respect-
ing the north eastern boundary. -

"~ The Undersigned has submitted Sir Charles R. Vaughan’s note to the Presi-
dent, and has received his directions to make the present reply.

The President perceives, with pleasure, a spirit on the part of His-Majesty’s
Government corresponding with that with which he is actuated in his endeavours,
finally, to settle a subject so .important to the amicable relations bétweep, the
two countries; and although he cannot concur in all the views, which Sir
Charles R. Vaughan has been-commanded to present, he entertains the hope,
that the spirit in which they have been presented, may yet recommend the
acceptance of the proposition authorized by the President, in relation to what is~
understood to be the “chief difficulty in ascertaining the true boundary according
to the Treaty of 1783, .. . . L

In his note of the 10th.instant, Sir Charles R. Vaughan in substance
remarks, that by the Convention of the 29th September, 1827, the two Govern-
ments bound themselves to submit to an arbiter certain points of difference which

- had arisen in the settlement of the boundary between the British and American

Dominions, that the arbiter was thus called upon to determine certain questions,
and that, if he has determined the greater part of the points submitted to him,
his decision on those points ought not to be disregarded, merely because he .
declares that one remaining point cannot be decided in any manner in ¢onfdrrhity -
with the words of the Treaty of 1783, and therefore recommends to the two parties °

. a compromise on that particular point. Sir Charles R.. Vaughan also remarks,

the main points referred to the arbiter were thé-thyee following.

" 1. Which is the spot designated in the treaties as the north-west angle of
Nova Scotia, and which are the highlands dividing the rivers that empty them-
gelves into the river St. Lawrence from those falling into the Atlantic Ocean,
along which highlands is to be drawn the line of boundary to the north-west head
of the Connecticut River.

2. Which is the north-west head of the Connecticut River.

3. Which is the boundary to be traced from the river Connecticut along
the parallel of the 45th degree of uorth latitude to the river Iroquois or Catara-
quy (St. Lawrence) as intended by the Treaty of 1783. -

Sir Charles R. Vaughan likewise supposes, that upon the second and
third of these points, the arbiter has given a decision, to which no objection can
be urged.

Sir Charles R. Vaughan also proceeds to state, that although the arbiter
has declared that it is impossible to find a spot, or to trace a line which shall
fulfil all the conditions required by the words of the Treaty for the north-west
angle of Nova Scotia, and for the highlands along which the boundary . is to be
drawn, yet, that mn the course of his reasoning upon this point, he has‘decided
several questions, being seven in number, connected with it, upon which the two
parties had entertained different opinions. ‘

Sir Charles R\ Vaughan further states, that it is the opinion of His Ma- °
jesty’s Government, that the decisions of the arbiter upon the second and third
points referred, and also upon the subordinate questions, as to which he
expressed an opinion in his-.reasoning upon the first main point, ought
to be acquiesced in by the two Governments ; and that, in any future attempt to
trace a boundary in strict conformity with the words of the Treaty of 1783, it
would be necessary to adopt the opinion'expressed on those seven questions as a
ground work for further proceedings. - SO '

Without here attempting a more particular reference to other remarks of
Sir Charles R. Vaughan, the Undersigned will proceed with his observations in
reply ; not doubting, that in these a satisfactory answer to the eatire scope of
Sir Charles R. Vaughan’s note will be perceived.
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The Undersigned is constrained to express his regret, that it should still
be considered by His Majesty’s Government, that any part of the opinion of the
arbiter is obligatory upon either party, but he does not deem it necessary or
useful at present, to enter at large into the discussion of that point. From the
nature of the opinions expressed by the arbiter, his recommendations could not
have been carried into effect by the President without the concurrence of the
Senate; .and that body considering those opinions not only as not determining
the great and substantial object of the reference, but as in fact deciding that
object to .be impracticable, and therefore recommending to the two parties a
boundary not even contemplated either by the Tredty or by the reference, nor

within the power of the general Government to take, declined advising the Presi~ ',

dent to execute the measures recommended by the arbiter, but, on the contrary,
did advise him to open a new negotiation with His Britannic Majesty’s Govern-
ment, for the ascertainment of the boundary between the possessions of the
United States and those of the King of Great Britain, on the north-eastern
frontier of the United States, according to the Treaty of 1783.

"T'he proposition submitted by Mr. Livingston in his letter of the 30th

April proceeds upon this basis, in the hope that, if embraced, it will remove the
principal difficulty which prevented the arbiter from attaining the object of the
reference. i -
. The Undersigned is constrained to observe, however, that he cannot admit
that even a decision, much less the expression of an opinion by the arbiter upon
some of the disputed points, but of a character not to settle the real controversy,
is binding upon either party in any future attempt to adjust that which the
arbiter failed to settle.

Now the main object of the stipulation in the Vth article of the Treaty of

Ghent, of the commission raised under that article, and of the reference to the °
- King ofthe Netherlands, was the ascerfainment of the north-eastern boundary

along its entire line, according to the Treaty of 1783, and which had remained
unascertained since that period. It is true that, in the ascertainment of this boun-
dar{, many points, as is most generally the case in disputed questions of location,
were involved, and that -each of those may be admitted to be necessary to the
discovery of the true boundary throughout the whole line ; but when the arbiter felt
himself unable to decide more than one, or at most two, of these points, he was in
fact Ittle nearer the accomplishment of the great and real object of the reference,
or of the objects of the Treaty of 1783, and that of Ghent, than if he had left
each point undetermined The most matenal point in the line of the true
boundary, both as it respects the difficulty of the subject, and the extent of the
. 4 o N

territory and dominions of the respective Governments, he confessedly not only
failed to decide, but acknowledged his inability to decide, thereby imposing upon
both Governments, and especially that of the United States, owing to the
peculiar structure of 1ts institutions, the unavoidable necessity of resorting to
further negotiation, and other means to ascertain the real boundary of the Treaty
of 1783; and as a necessary consequende, each party was absolved: from any
obligation to adopt his recommendations. ‘

Not only has the arbiter not decided all the ponts necessary to be ascer-

.tained for the purpose of establishing the true boundary of the Treaty of 1783 ;

but the vital and most material point, that without which no step can be taken
in fixing the boundary and running the line stipulated by the Treaty of 1783,
he has undeniably left undecided, whereby the great objects of the*Treaties and
of the Convention of reference have been defeated.

- Nor can the Undersigned admit, that of the three main points of difference
referred to the arbiter as necessary to ascertain the boundary of the I'reaty of
1783, he has decided two, as is supposed by His Majesty’s Government., On
the first point it is not contended that the arbiter made a decision, or that
he found either the angle or the highlands called for by the Treaty of 1783;
but it 1s on the contrary clear, that so far from deciding that point, or finding
those places, he merely expressed an opinion of .what would be suitable for the
parties to adopt in licu of the line of the Treaty ; and it appears to the Under-
signed equally-clear, that, in relation to the third pent, his opmion 1s expressed
in no more positive language, and with no nearer’ an approach to a decision.
On this point he expresses an opinion merely that it will be suitable to proceed
to fresh operations to measure the olserved latitude, but 1n such manner that
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Point shall be included in the territory éf the United
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the fort at Rouse’

d is aware, however, that if the proposition made by
Mr. Livingston should be acceded to by His Majesty’s Government, and the
commission h:_ﬁaﬂer to be appointed should result as the Undersigned believes
it will, in ascerfaining the true situation of the boundary called for by the Treaty
of 1783, it would be afterwards necessary, in Order to ascertain the true

line of boundary, to settle the other two points‘according to which it is to be

traced : and as the proposition contained in Mr. Livingston’s letter does not
apply to either of these points, the President is sensible that some understand-
ing upon them will be proper to the attainment of the great object he is
pursuing. ) , - , .

The President has therefore directéd the Undersignéd to say, that if the
proposition he has caused to be made; be acceded to by His Majesty’s Govern-
ment, notwithstanding that he ddes not admit the obligatory effect of the
decision, or rather the opinion of the arbiter on the point, he is willing to take
the stream situated farthest {6 the north-west among those which fall into the
northernmost of the three lakes, the-last of which bears the name of Con-
necticut: Lake, as the north-westernmost-head of the Connecticut River,
according to the Treatyof 1783. . , : -

As it respects thé third point referred to the arbiter, but upon which he
failed to decide, Sip‘Charles R. Vaughan is, doubtless, aware, that as early as the
yeax 1771 and 1772, the line of boundary involved in 1it, was surveyed and
marked along the 45th parallel of north latitude from the east side of Lake
Champlain t6 the river Connecticut, by Thomas Valentine, deputy surveyor on
the part of the province of New York, and by John Collins, deputy surveyor
of the province of Quebec ; that since that period, grants of land have been made
by the respective Governments on buth sides up to this line; that settlements
have been formed, that towns have risen up, and that jurisdiction has been
exercised by the two Governments up to this line on either side. These facts

are certainly cogent ({)roofs that this line is the true boundary according to the:

Treaty of 1783 ; and it appears to the President, that regarding the preser-
vation of the population on both sides, their habits and settlements, this third
point might be disposed of with mutual satisfaction to both nations, and in
strict conformity with the Treaty of 1783, by adopting the line as surveyed and

marked by Thomas Valentine and Jobn Collins, in 1771 and 1772; and he -

will accordingly agree, if his proposition as to the first point be embraced, to
adopt this line. .

An acquiescence by the United States in the opinions, which it is supposed
by His Majesty’s Government have been pronmounced by the arbiter in the
course of his reasoning upon the first point submitted to him, is liable not only
to the objections already stated, .but to others which the Undersigned is con-
strained by the spirit of frankness in which, the proposition directed by the
President has been presented, to inform Sir Charles R. Vaughan, are insu-
perable.

It is in the first place to be observed, that the matters to which the arbiter’s

opinions mentioned by Sir Charles R. Vaughan relate, although subjécts on
which the two parties may have euntertained different views, were subordinate
merely to the point in dispute submitted to the arbiter, and were used by the
_parties in illustration of their pretensions, and as affording grounds.to sustain
their respective positions on the real point in dispyte. The views expressed by
the arbiter on these matters cannot be regarded as dwgisions within the meaning
of the reference, but rather as postulates or premiseséy which, in the course of
his reasoning, he arrived at the opinion expressed-in regard to the point sub-
mitted for his decision ; and it therefore follows, that the acquiescence on the
part of the United States, as required by Great Britain, would be to' reject as
erroneous the conclusion of the arbiter, and at the same time to adopt the

It must also be remarked, that these seven postulates or premises selected
by His Majesty’s Government as necessary to be conceded by the United States,
are but part of those on which the arbiter, in the course of his reasoning, was
equally explicit in the expression of his views, and that on others his rédsoning
may be considered as being more favourable to the pretensions of the Umte:l
States; and no reason is perceived, therefore, why an acquiescence in the
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opinions of the"arbiter upon these should not equally apply to all the premises
by him assumed, and be binding upon both Governments. o

The Undersigned is persuaded, however, that there is no obligation upon _
either party to acquesce in the opinion of the arbiter on any of the matcers in-
volved in his premises, and that to do so would defeat the end of the present
negotiation. . -

It appears to be conceded that, upon this great and most material point, the .
arbiter has not made his decision in such manner as to be binding upon either of
the parties ; and if, in consequence of this fact, no obligation can arise to ac-
quiesce in his opinion upon the main point he was called upon to decide, certainly
there can be no greater obligation to yield; not to his decisions, but to his opinions
upon matters subordinate merely. :

The stipulations in the Treaty of Ghent require the ascertainment and de-
termination of those parts of the boundary designated in the Treaty of Peace of .
1783, therein mentioned, and the three points of difference between the com.
missioners appointed according to the former Treaty, were referred to the de-
cision of the arbiter. Of.these the most material point 1s that of the high-

- - _lands to which the proposition directed by the President applies, and which are
/ designated in the Treaty of Peace as the north-west angle of Nova Scotia, formed
by a line drawn due north from the source of the St.Croix River to the highlands
dividing the rivers that empty themselves_ into the river St. Lawrence from those

. which fall into the Atlantic Ocean.

Now should 1t even be admitted that, in relation to some of the matters
sabordinate to this material point submitted to him, the arbiter fnay have ex-
pressed his opinions, vet 1t is obvious that the result of his reasoning, and of

/ those opinions upon his premises, . taken together, instead of leading to the de-

termination he was called upon to make, necessarily conducted him to the con~
clusion, that neither of the boundaries claimed by the respective parties is the
true line, and that he himself could not ascertain and determine which the true
line according to the Treaty, is. His premises and reasoning, therefore, ‘ended ———-
in satisfying the judgment of the arbiter, that it was impossible for him to decide
.~ the great point submitted to him.- Buf, instead of reviewing his course of rea-
“~._ soning, which, -for the cause already stated, there was good ground to distrust,
and in the opinion of the Undersigned wholly to reject, inasmuch as to admit its
accuracy would be subversive of the objects and stipulations both of the Treaty of
1783, and of that of Ghent ; and instead of proceeding by other means to ascertain
and determine the true line, he recommended a new line confessedly different
from that called for by the Treaty of 1783, answering in no particular the words
of that Treaty, and which could only be established by a Convention between the
two Governments. But this recommendation the Government of the United
States could not adopt, nor without the consent of the State of Maine,
upon a new and conventional line, different from that anired by the Treaty of
peace. The résolution of the Senate, pursuant to which the present negotiation
has happily been renewed, proposes to ascertain the boundary according to the
Treaty of 1783 ; and for this purpose, by whatever means it may be attained,
the authority of the Government of the United States is complete, without the
co-operation of the State of Maine. Y !
Now it must be admitted, that thesarbiter precluded himself from attaining
this object, by his reasoning on the subordinate matters; already mentioned, and
by failing afterwards to adopt other means not ouly allotvable, but usual in such
-cases, : :

In all questions of boundaries of tracts and countri¢s designated by natural
objects, .the plain and universal rule of surveyng is, first to find the natural
object,.and then to reach it by the nearest direct course from any given point, and
with the least possible departure from the particular course called for in the
original deed or Treaty. The obstacles by which the commissioners, in the first
instance, and the arbiter afterwards, were prevented from ascertaining the boun- -
dary upon the first point of difference, was the supposed impossibility of finding

. such highlands answenng the description of the Treaty of 1783, as could be reached
by a lin¢ drawn due north from the monument; whereas, had either first found the
ighlapds called for by the Treaty, and afterwards, in conformity with the rule

, already adverted to, traced the line from the monument to such highlands, in the
manner above indicated, it is beheved. the true Line of the Treaty could have
een ascertained. '
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Here then is one plain and usual means by which this difficult question may
be settled, but which has not yet been resorted to in the previous efforts of the
party to adjust it. This means the proposition submitted by the President pro-
poses to employ, and in the manner particularly referred to in the letters which
have been heretofore addressed by the Secretary of State, to Sir Charles R.
Vaughan. ..

gIl\llow the proposition of the President is to find the highlands answering the
description of those called for by the Treaty of 1783, and to them, from the
monument, to run a direct line ; and the President does not doubt that, with the
aid of more accurate surveys by skilful persons,on the ground, and freed from the
restraint hitherto imposed by a due north line, such highlands-may be found, and
which either the commissioners or the arbiter might have found, had they adopted
the rule now proposed. o

But the British Government asks the United States, as a preliminary con-
cession, to acquiesce in the opinion of the arbiter upon certain subordinate facts,
being seven in number, by which, obviously, he was prevented from finding that
which it is the object.of the President now to discover. The Undersigned is:

ded that Sir Charles R. Vaughan will admit that the concession of these
opinions would, in effect, defeat the.sole object not only of the proposition, but
of the negotiation at present renewed, ¢, e. the ascertainment and determination
of the boundary according to the Treaty of 1783. , -
‘ By the opinion of the arbiter, in relation to these subordinate matters, he
- reaches the conclution that the discovery of the line of 1783 was impracticable,
and that the question” could only be settled by.a conventional line; and, there-
fore, -the acquiescence of the United States in the same opinions would, in limine,
confine the negotiation to a conventional line, to which, in the present state of
the controversy, they have no authority to agree.

To insist upon such concession would not merely defeat the object of the -

‘negotiation; but would be an unnecessary departure from the terms and’stipula- .
tions of previous Treaties;—The .clear object of the Treaty of Ghent is to -
ascertain the boundary designated by the Treaty-of-1783, and that object it
should be the mutual desire of the’ two Governments to accomplish-by-all the
means at their corhmand. / ' ) TTT—

Although the” efforts already made for that purpose have proved unsuc- )
cessful, neither parties should be deterred, seeing how deeply the subject affects
their amicable relations, from resorting to otheré,more promising in their nature,
but which, on previous occasions, have been overlooked.

If after a resort to the plain and universal rule now recomsmended, it
should be found impracticable tg trace the boundary according to the Treaty of
1783, it would be time enough, and might then be desirable to enter upon
a negotiation for terminating the difficulty by tlie adoption of a conventional line
satisfactory to both parties. ‘ X

This mode, however, could only be adopted with the special assent of the
State of Maine, and it is believed that the probability of such assept in the

; present state of the negotiation, while on the part ot the authorities of that
State, no doubt is entertained of the practicability of ascertaining the trueline,
and while so much confidence is felt in the means now proposed, is too remote
to justify any attempt to procure it.

It would also be impossible to reconcie the people of that State to the
result of any negotiation, in which should be at once conceded those points res-
pecting which, i the course of his reasoning, 1t is supposed the arbiter com-
mitted the most serious error, and by which he ?as prevented from coming to a

4 Yome e

decision by which both parties would have been Bound.

The proposition directed by the President, therefore, is to submit the whale
subject, so far as 1t relates to this first pont of difference, to the commission
mentioned in the note to Mr. Livingston of the 30th of April, and clothed with
"the same-powers as belonged to the commissioners under the Treaty of Ghent,

and tothe arbiter,-in order that, instructed by the introduction of the rule now
explained and not adopted by their predecessors, they may have greater means
for a satisfactory discharge of their duties. )
For a successful termination of the labours of the commission to be
. mstituted under this proposition, an /}mlimited discretion over all the points
S
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necessary to a proper decision of the subject committed to it, is indispensably
necessary ; and it must be obvious, that if the new commissioners should be
restricted to the reasoning of the arbiter, either in its premises or conclusions,

" the only object of their appointment would necessarily be, defeated.

The -Undersigned. believes-that; in the foregoing observations, it will be
found that a sufficient answer has already been given to the suggestion of Sir
Charles R. Vaughan, that the objection to the power of the Government of the
United States to adopt the line \reccommended by the King of the Netherlands,
will be equally, fatal to that suggested by Mr. Livingston. It may not be im-
proper, however, further to obserye, that the objection arises from the want of
authority in the general Governmept to adopt a line confessedly different from
that called for by the Treaty of 1783 § but their authority to ascertain that line
being unquestionable, their power to eifiploy all the legal and usual means for its
ascertainment is equally clear. It is with this view that the proposition presented
by the President, proposes to conform the course to the natural object, whereby -
the true line of the Treaty would be legitimately ascertained. ’

On the wholé, the Undersigned persuades himself that His Majesty’s Go-
vernment will be disposed to co-operate with the President in another effort for
the adjustmient of this.important subject ; and not be deterred from embracing
the means now proposed, from an apprehension of difficulties which it is confi-
dently believed are not hkely to occur.

The Undersigned avails himself, &c., )
) * (Signed)_ LOUIS Mc LANE.

I

Sir C. R. Vaughan.
&c. &c. &e.

‘, . \ No. 35. <’

T~

Sir £. R. Vaughan to Viscount Palmerston.—(Received May 5.)

(Extract.), Washington, March 20, 1834.

* AS T-wished to avail myself of the earliest opportunity of transmitting to
your Lordship a copy of Mr. McLane’s answer to the proposals for facilitating
the settlement of the boundary, I had not time to consider it attentively before
the_packet sailed of 1 t_l%_t_}ljnstang by which 1 forwarded my last despatches.

The decided opini
arbiter could be binding upon the American Government, the rejection of the
.seven subordinate points, growing out of the first of the three distinct main
points, submitted to arbitration, and the proposed conditional acceptance only of
the two others, though-clearly decided according to the terms of the Treaty and
of thé submission, have induced me to make the observations in reply to Mr.
McLane, in a note, a copy of which I have the honor to enclose. ‘

It appears to me that the Secretary of State of the United States will not
admit any change in his plan of attempting, by a new and complcated com-
mission of survey, to discover the division of rivers, which might permit the
President to run a line of boundary, which would be so nearly according to the
terms' of the Treaty of 1783, that he could assent to it without reference to the
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. Inclosure in No. 35.

Sir C. R. Vaughan to the Hon. Louis McLane.

.- Washing;ton, March 16, 1534.

THE Undersigned has the honour to inform: Mr. McLane, that he has
transmitted to His Majesty’s Government a copy of the note received from him,
dated the 11th instant, in answer to the proposal madg by the British Govern-
ment to the Government of the United States, that both parties sheuld agree to

N .

of Mr. McLane, that no part of the award of-the—.—_.__
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acquiesce in_certain points, decided by the arbiter, which might facilitate the
settlement of the north-eastern boundary of the United States.

The Undersigned begs permission to call the attention of the Secretary of
State of the United States to some observations, which he wishes to make upon
the objections, which are said to be insuperable, on the part of the United States,
to an acquiescence in the points, which he has had the honour, according to
his instructions, to submit to the American Government.

The adoption of the views of the British Government, by the Government -
of the United States, was meant to be the groundwork of future proceedings,
whether those proceedings were to be directed to another attempt to trace the

" boundary by a fresh survey of the country, as proposed by the United States, or

to a division of the territory depending upon a conventional line.

The Undersigned finds, that, in the note of Mr. McLane, there is a
positive objection on the part of the United States, to consider any point of the
controversy, as decided by the arbiter, to be binding upon the American
Government ; that to agree in the seven points enumerated by the British
Government would be to acquiesce in the premises, by which the arbitrator had
arrived at a conclusion aiready rejected by the Senate of the United States.

The arbitration of the King of the Netherlands was invited, and accepted
in the following general terms: * that His Majesty would be pleased to take
““ upon himselt the arbitration of the differences between the two countries.”
The opinion of the arbiter was asked in the statements of the respective parties,
rot upon a question involving the whole continuous line of boundary, but upon
three separate and distinct points, which wepe specified. The first of these
main points could not be entirely decided by the arbitrator ; but he decided seven
subordinate points growing out of it, in which thé United-States have been asked
to acquiesce, as preliminary to any further proceedings.

The Undersigned has already had the honour to state in a former note, that
the British Government .does not conceive that -the decision of the arbiter 1s
invalidated, and ought to be set aside entirely, because it has failed to decide one
of the three distinct points submitted to him. _ .

"™ Mr. McLane does pot admit that the arbiter has decided, as the British
Government asserts, two out of the three main points submitted for his decision.
In the opinion of the Undersigned, he has clearly decided, what ought to be
considered as the north-westernmost head of the Connecticut River; but ac-
cording to Mr. McLane’s note, the Government of the Umted States will only
admit it conditionally ) :

With regard to the third separate and distinct point submitted by the
respective parties, the tracing the boundary line along the forty-fifth degree of
latitude, in the American Statement; *‘ the question referred 1s, whether, under
¢« the Treaties_of 1783 and of Ghent, the old line may be continued to be

" ¢ considered as the boutidary of the United States, or whether this shall be

¢« surveved anew in conformuty with the late observations of latitude.”

The arbitrator decided strictly, according to the terms in which the question
was put to lnm, in the American statement, that it would be right to proceed
to fresh operations to measure the observed Jatitude.

This decision was accornpanied with a recommendation, that Rouse’s Point,
to which the United States had abandoned all claim, should be restored to them.
The Undersigned has had the honour to declare the willingness of the British
Government, to grant that cession as a part of the preliminary points to be
agreed upon by both parties before they proceed to turther negotiation.

Without any consideration of the cession of this pomnt by His Majesty’s Go-
vernment, Mr. McLane proposes to dispose of this third point (the line of boundary
on the 45th degree of latitude). by both parties agreemg to adopt the old line sur-
veyed by Valentine and Collins previously to 1774. 1t appears, on reference to
the statements delivered to the King of the Netherlands, that both parties sus-
pected the survey of Valentine and Collins of great maccuracy, and the only
motive for retaining it can be that some American citizens may have made settle-
ments upon some mne miles of territory, which a new survey might thiow nto
the possession of Great Britam. )

The Undersigned cannot agree with Mr. McLane that the acquiescence of
the United States m the seven subordinate pomts lately submitted by His Ma-
jesty’s Governiment would confire the negotiation. in limine, to a conventional
hne, to which the President has no authority to agree; and, notwithstanding the

H

6o, ~



i
. 3
50 . {
J ¢

1

unlirputed discretion which the Secretary of State proposes to give to the com-
missioners to be-appomted according to Mr. Livingston's proposal, not a step can
they fake unless the two Governments agree upon two'of the seven subordinate
ifts, which the Undersigned has enumerated in a fofmer note, as-they deter-
mine the character of the land they are to discover as dividing waters according
to the Treaty of 1783, and what are to be considered as Atlantic rivers.

Whatever may be the reluctance of the United States to consider the de-
caisionof the arbiter upon any separate point, as not binding upon either party,
because he failed to discover the line of boundary so defectively described in the
Treaty, vet it cannot but be agreed that, mn all points decided, there is (in the lan-
guage of the report of the Senate) the impartial opinion of a disinterested judge,

_selected by both parties to settle a question of great perplexity.

In answer te the observations eof Mr. McLane, that on many points the
reasoning of the arbiter has been -more favourable to the United States thax to
Great Britain, and thaf, therefore, acquiescence should equally apply to all the
premuses assumed, the Undersigned has only to réquire that they should be stated,
as he is confident that if acquiescence in them can racihitate in any shape the
object, which now occupies both Governments (the devising means of settling the
boundary), they will meet with the most favourable consideration.

From a review of the correspondence which the Undérsigned has had the
honour to carry on with the Secretary of State, it results that there 1s a decided -
determination on the part of the Government of the Umted States not to abandon
the task, which seems to be hopeless to the British Government, ‘of tracing the
boundary according to the defective description of it in the Treaty of 1783.

. By the VIIth Article of the Convention of Arbitration it was agreed ** That
‘“ the decision of the arbiter, when given, shall be taken as final and conclusive,
‘“ and 1t shall be carned, without reserve, into immediate effect, by commus-
‘“ sioners appointed for that purpose by the contracting parties.” ¥

Great Britain, in fulfilment of the obligations contracted under that Article -
of the Couvention, announced to the United States her willingness to abide
by the award of the arbiter ‘ '

It 15 not for the Undersigned to decide how far the British Government was
entitled to nsist upon the question of boundary having been finally settled by
the decision of the King of the Netherlands. The Senate of the United States,
according to the statement of the proceedings given in the. eighth volume of
Congres opal Debates, decided by a majority of only one vote, the numbers
bemg twenty-one to twenty, to decline to adopt the boundary recommended by *
the King of the Netherlands; and, by a simmlar majonty, the numbers bemng
twenty-three to twenty-two, the Senate decided to advise the President to open a-
new negotiation with His Britanme Majesty.

When the Undersigned finds so important a measure defeated by a bare
majoritv—when a majority of one only decided the Senate to advise the opening
of a new negotiation—mn hen that negotiation was restricted to one madmssible
basis, and accompanied with new pretensions which the Briish Government
could not consent to entertain in connection with the boundary question ,—when
the plan proposed by the United States for another attempt to trace the boundary
of the Treaty is so complicated, and when the points proposed by the British
Government are rejected, which were to render that plan more practicable, 1t 1s
a subject ot sincere regret that the award of the arbiter was set aside, which by
conferring upon the Usgded States three-fifths of the disputed territory, together

* witlr Rouse’s Point, made a much greater concession than is ever hkely tobe .
obtained by a prolonged negotiation. But 1t 1s alleged that an insuperable con-
stitutional difficulty occasioned the rejection of the award, and therefore Great
Bnitain is under the negessity of ascertaining, previously to any further proceed-
mgs, how far the General Government has the power to carry into effect any
arranzement which may be the result of a renewed pegotiation.

The answer of Mr. McLane upon that point 4s confined to stating that, -
should a new commission, gf survey, treed from the restriction of following the
due north lime of the Treaty, find any where westward of that line, lnghlands
separating rivers accosding to the Treaty of 1783, a lhne drawn to them from
the monument at the source of the St Croix niver, will be such a fulfilment of
the terms of that Treaty as the President can agree to make 1t the boundary,
without a reterence to the state ot Mane oo ‘

The Undersigned trusts that Mr. McLane will receive the observations -

-
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which he has thought it his duty to make upon his note of the 11th"March, in
the same spirit of conciliation, which has marked hitherto the correspondence
between the two Governments on the question of boundary.
The Undersigned has the honour, &c
(Signed) CHAS. R. VAUGHAN.
The Hon. Louis McLane, . .

&e. &e. &e.

No. 36.

Sir C. R. Vaughan to Viscount Palmerston.—(Received May 5.)

My Lord, = Washington, March 28, 1834

I HAVE the honor to enclose the copy of a note, which I have recerved
from the Secretary of State,’in answer to the' observations, which I thought it
right to make upon the contents of his note of the 11th March, in which I was
informed that the American Government would not agree in certain points
decided by the arbiter, and which His Majesty’s Government conceived might
facilitate the settlement of the boundary.

To the remark which I made to him, that, upon reference to the account

which had been published, ot the proceedings of the Senate, when the award of
the King of the_ Netherlands was under consideration, I had found a question
"distinctly taken, and the award rejected upont a division by a bare majority of
_twenty-one to twenty, Mr. McLane replies, that I have misapprehended the
bearing of that division upon the decision of the Senate. )

""" Though I had stated the numbers correctly, Mr McLane asserts that the
division had no direct application to the validity of the award, and affords no
indication of the opinion upon the award, of the persons who constituted
the minority of twenty. He inforins me that the refusal of the Senate to consent
to the execution of the award, was decided by a division upon the resolution
contained in the report of the committee, which advised the President to assent
to the determination of the King of the Netherlands, aud which was negatived
by a majority of thurty-five to eight. ) -

I have stated to Mr. McLane, 1n a note, a copy of which is enclosed, that
the division had escaped my attention, because the question, when taken, was
divided, and encumbered with previous amendments, while upon the diviston of
twenty-one to twenty the question was clearly stated.

The votes which negatived the resolution of the committee, were given
on the 16th June, and I am reminded ‘by Mr. McLane that a second division

-+ -.(which I find took place on -the 23rd of that month) negatived by thirty-four

to eight;a—metien of a Senator, similar in terms to the resolution of the com-
muttee. Thus it appears that the award was not only negatived by twenty-one
to twenty, but that only eight out of forty-three present on the first division,
and the same number out of forty-two present ou the second division, would
consent to the execution of the award.

Mr. McLane declares in the enclased note, that from the nature of the
opinions expressed by the arbiter, his recommendation could not have been
carried into effect without the,consent of the Senate, which could only be
constitutionally given by the concurrence of two thirds of the Senators present.

Your Lordship will perceive that Mr. McLane, in his note, has applied my
observations zbout the complicated manner 1n which the United States proposed
to arrive at a settlement of the boundary, to the adoption of the usual plan for
the settlement of disputed questions of location, while it was my intention to
apply them to the mode proposed by Mr. Livingston, of selecting and constituting
the new commission of survey His proposal is to appoint a commission of
equal numbers, with an umpire selected \by some friendly Sovereign, from
amongst the most skilful men mn Europe, to accompany the commission, and
decide upon the spot, all points upon which the commissioners may disagree ;
or to appoint a commission composed entirely of skilful persons selected by a
Sovereign, and to be attended by agents appomted by the respective parties.

Having noticed to Mr. McLane the inconvenient complication of the
mtervention of a friendly Sovereign. and the expence and difficulty of engaging,
in such a commission, the talents and wdependence necessaryfor the accom-
plishment- of the object in view, he seems to think that there will be no
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difficulty in obtaining the assent of the United States to any modification of
Mr. Livingston’s plan for constituting a commission which His Majesty’s Govern-
ment may propese. £ .
Mr. McLane declares in his note, that g conventional line of boundary, or
a new attempt to find the line of the Treaty of 1783, are the only alternatives ;
and that the United States have no power to adopt the former without the assent
ofthe State of Maine. The General Government has the constitutional authority
to establish the line of 1783 ; and the President and the Senate are of opinion
that itis practicable to ascertain that line ; and that it is hopeless to obtan the
assent of Maine, to a conventional line, until the impracticability of so doing is
proved, after a fresh examination of the country.
Under these circumstances His Majesty’s Government is invited by the
President to make another effort to find the line of 1783,
I have the honour to be, &c.
Viscount Palmerston, G.C.B., (Signed) CHAS. R. VAUGHAN.,

e et 8o j

Inclosure ! 1n No. 36.

The Hon. Louis McLane to Sir C. R. Vaughan. ’

Department of State, Washington, March 21, 1834.

THE Undersigned, Secretary of State of the United States, has the honor to
acknowledge the receipt of the note of Sir Charles R. Vaughan, &c. &c., of the
16th, in answer to that of the Undersigned of the 11th instant, relativeto the pro-
position submitted by direction of the President for the adjustment of the north-
eastern boundary, and the Undersigned has also to express his regret that the
subject has not presented itself to -Sir Charles in the light in which he had
entertained the hope it would be viewed. .

As Sir Charles R. Vaughan has transmitted for, the consideration of his
Government, the note of the Undersigned, no necessity is perceived for any other
observations, at present, upon the remarks of. Sir Charles R. Vaughan, than such
as may be proper to correct some misapprehensions into which Sir Charles
appears to havefallen, as well in regard to the proceedings in the Senate of the
United States, as to the character of the proposition submitted by the President ;
which apprehensions, should they also be cntertained by His Majesty’s Govern-
ment. might have an mjurious influence on its dehberations upon a subject so
important to the amicable relations between the two Governments.

The Undersigned s more encouraged tomake ths reply, by the persuasionthat,
from the spint in which Sir Charles R. Vaughan has made his observations, he
will be ready promptly to correct any error into which, by not sufficiently
adverting to the peculiar structure of the institutions of the United States, he
may, unintentionally, have been led.

Although Sir Charles R. Vaughan is correct in his statement, numerically, of
the votesin the Senate in the two instances which he has specificd, he has not
adverted to other instances, in the ‘course of the same proceedings, of a far
more important and pertinent bearing; and of those which he has specified, he
has entirely misconceived their bearing and constitutional effect : hence, he 1s
especially mistaken in mferting, and indeed stating ** that so infportant a mea-
“ sure was deteated by a bare mrajority ; when a majonity of one only decided
‘¢ the Senate to advise the opening of a new negotiation.” This inference of
Sir Charles arises from his statement ¢ that the Senate of the Umted States
¢ decided by a majority of only one vote, the numbers beng twenty-one to
‘¢ twenty, to decline to adopt the boundary, recommended by the King of the
‘“ Netherlands, and by a similar majority, the numpers being twenty-three to
“ twenty-two, the Senate decided to advise the President to open a new negotia-
‘ tion with His Britannic-Majesty.”

Now, the misapprehension 1nto which Sir Charles has fallen is two-fold ;
lot. In'not properly considering the constitutiongl action of the Senate over
such subjects, and in supposing that 1n any vote of that body, any number of its
members within, not one or two, but even twentyfthree of a majority, were_in
favour of adopting the award; and 2ndly, in considering the vote of the Senate
upon a question wholly distinct and separate, in jall respects, as indicative of the
opinion of the Senate inregard to the effect of the award.

~
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The Undersigned has already informed Sir Charles R. Vaughan, *that
¢« from the nature of the opinions expressed by the arbiter, his recommendations
< could not have been carried into effect by the President, without the consent
*« of the Senate ;” and it is proper now to observe, that such consent can only
be constitutionally given, ¢ provided two-thirds of the Senators present concur.”
Now, in first instance, which Sir Charles has 3pecified,. the number of
Senators present Xas forty-one, of which number two-thirds cannot be less than
twenty-eight ; -and,\therefore, 'if Sir. Charles were correct in supposing the
vote in this instance as-applying to the validity of the award, and the twenty
Senators voting in the negative upon that occasion, to be favourable to its
adoption, still the number would be short, not one only, but eight of the con-
stitutional number of two-thirds.

It is obvious, however, from the proceedings to which Sir Charles has
referred, that the vote, in this instance, had no direct application to the validity
of the award, and affords no proper indication of the opinion of the minority of

. twenty upon that point. The President could not execute the award withcut

the consent of the Senate, two-thirds of the members present concurring; but
this consent must be positively declared, and a faslure or omission so to declare
it, is tantamount’ to a rejection. A proposition, mviting or requiring such
assent is also of an affirmative character, and the sense or action of the Senate in
regard to it, ought regularly_to bz affirmatively manifested. -

Now, the Commuttee to whom the President’s message was referred, and
to whose report Sir Charles has alluded, expressed the opinion, that in this case,
the United States were not bound by the award, as such, though on grqunds of
expediency a majority of the Committee were favourable to 1ts adoption ; and,
therefore, they recommended a positive and aflirmative resolution, that the
Senate advise the President to express to His Majesty the King of the Nether-

»lands, the assent of the United States to the determination made by him, and
consent to the execution of the same. This resolution presented the usual and
only proper mode of ascertaining, constitutionally, whether the Senate would
consent to the execution of the award, and upon a motion to strike out that part
of the resolution expressive of the consent of the Senate, the vote stood thirty-five
to eight—eight only concurring in consenting to the execution of the award. Of
these eight it 1s cerfain that three were of the same majority of the Committee,
whose report has been adverted to, who pronounced the award not binding upon
the United States ; and whethér the remaining five supported the resolution from
a behef that the award was binding, or concurred with the majority of the Com-
mittee in their views of expediency, merely, 1t is impossible to say, and 1t is not
matenal to enquire. -

It may, therefore, be sately affirmed, that m this vote 15 to be found the fact
that of the forty-three members of the Senate present, eight only would consent
to the eaecution of the award by the President; and from the further proceed-
mgs of the Senate; alluded to by Sir Charles, nothing more is to be nferred than
a desire on the part ot certain members to assign the ground for their refusal
to concur, and which might not have operated with others

“These positions deriye conclusive contirmation from the vote of the Senate,
m a subsequent part of their proceedings,-upon the amendment offered by a
Senator from Kentucky, to a resolution submitted by a Senator from Maine ; the
latter resolving that the Senate do not advise a submission to the opinion of the
arbiter, and the amendment proposing to inscrt, in lieu thereof an affirmative
resolution, *“ that in the opmon of the Senate, good fauith and sound policy
¢ require the execution of the award.” Of the forty-two members of the Senate
then present, eight only supported the amendment, and thirty-four opposed 1t,
whereby the negative proposition of the Senator from Maine, in itselt unusual,
became more obviously unnecessary, and was for that reason as it may be
presumed, withdrawn. :

Now, does not Sir Charles perceive from the result of all these proceedings
that the Senate not only failed, but by two repeated votes of thirty-five and thirty-
four to eight, refused to consent to the execution of the avard, and by necessary
implication denied its binding effect upon the United States ?

The effect, then. of this réfusal of the Senate to consent to the execution
of the anard put it out of the power of the President to execute it, and the
further effect as stated 1n the letter of Mr, Livingstor of the 30th April, 1833,
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was to leave the high parties to the submission precisely in the situation in which
they were prior to the selection of the arbiter.

In this posture of the affair, so far as it regards the award, no farther action
by the Senate could be expected or hoped for, and so far as regards the prelimi--
nary steps in any future negotiation for the adjustment of this important subject,.
was not required. The high duty was thereby once more devolved upon the
President of exerting his executive power under the constitution, to select 2 new
arbiter, or to devise other means more practicable in their nature, and more
likely to attain the objects of both the high parties. The first was deemed
altogether useless, from the position assumed by the Government of His Britannic
Majesty, as stated in Mr. Livingston's letter already alluded to, and, therefore,
it only remained for the President to resort to other means less objectionable, to
attain the objects of the Treaty. of Ghent, which required the ascertainment of
the line of boundary of the Treaty of 1783. It has been already observed that
the authority of the President for this purpose existed in virtue of his executive
power under the constitution, and independently of the preliminary action of the
Senate : but neither the President, nor the Senate, nor both umted, had au-
thority without the assent of the State of Maine to agree upon 2 new and conven-
tional Line. . ’

Now, it is clear that in the second instance of the vote of the Senate, to
which Sir Charles R. Vaughan has referred, the advice given by that body had.
no relation whatever. to the opinion of the arbiter; but on the contrary, as the
Senate had previously refused to concur in consenting to the adoption of the
award, suggested only that course, which, in the opinion of the majority, it
would be expedient for the President, under the circumstances, to pursue. And
if it were proper, which in the opimon of the Undersigned it is not. to enter
into any speculation of the reasons by which the minority of twenty two on that
occasion were influenced 1n refusing to give any advice to the President, they
might well be supposed to anse either trom such advice being unnecessary, or
perhaps a disposition with some to insist upon the strict pretensions upon the
part of the United States, without farther negotiation. But however unne-
cessary such advice might be, it nevertheless manifested that, in the opinion of
twenty-three members of the Senate, not only deserving, but, from the co-ordi-
nate authority of that branch of the executive power in any ultimate arrange-
ment of the subject, commanding, the highest respect, 1t was vet practicable to
ascertain the hne of boundary according to the Treaty of 1783, and that it
was advisable that the President should enter upon a new negotiation for that
object. This resolution, therefore, did not- defeat, ‘ so important a measure,”
to wit, the adoption of the line recommended by the arbiter, which as has been
shewn, was defeated before, though it may be admitted to have restricted, for
the present at least, the general discretion of the President in his farther efforts
to arrange the difficulty, to a negotiation to fix the boundary according to the
line of 1783. And it cannot be too often repeated, or too forcbly impressed
upon the mind of Sir Charles R Vaughan, and upon the consideration of his
Government, that any attempt to procure the consent of the State of Maine to anew.
conventional line after the proceedings of the Senate, and wile, in the opinion
of so large a portion of that body, the ascertainment of the line called for, by the
Treaty of 1783, was practicable, would have been utterly hopeless.

It is, however, a consideration of even greater importance, in the present
state of the discussion, that, as to the practicability of vet ascertaining the true
line of the Treaty of 1783, the opimon of the President concurred with that of a
majonty of the Senate. -

The President has been at no time less sensible of the difficulties attending
the settlement of this subject. than of the vital importance of its settlement to
the future amity between the two nations ; and he has never been unwilling to
give every evidence of his solcitude to the full extent of his constitutional
authonty. He duly appreciates the observation of the Committee of the Senate,
alluded to by Sir Charles R. Vaughan, that 1t is a question of much- perplexity
and difficulty © and he has, therefore, always endeavoured to bring his mind to
the consideration of the subject with that firmness and fortitude, no less than
with the most friendly disposition, necessary to overcome the difficulties with
which 1t is beset He perceived, however, that m all the previous efforts
between the two Governments to ascertan the boundary according to the line of
Le Treaty of 1783, and m the deliberations of the arbitet, a natural and umform
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rule in the settlement of disputed guestions of location had been altogether
overlooked, and he, perceived no reason to suppose that it had been present to,
the minds of the respectable Committee of the Senate in making their report.
He could not fail to perceive that in every past effort to ascertain the boundary
of the Treaty, the chief, if not the only difficulty arose from a supposed
necessity of finding. highlands corresponding with the description required by
the Treaty, to which a line due north from the monument might be drawn;
whereas it was plain that if such highlands could be anywhere discovered, it
would be a legal execution of the Treaty to draw a line to them, from the
monument, by the most direct route, without regard to the precise course given
in the Treaty. doubting that the adoption of this pringiple will remove
the chief dlfﬁcult\ whith, has hitherto embarrassed the subject, it became his
duty to urge its qdoptlon upon the Government of His Britannic Majesty, as
one, and perhaps the best, expedient which remains for asccrtaning the line -
of 1783, to the mutual satisfaction of the parties.

The Undersigned is unable to perceive in the plan proposed anything so
complicated as Sir Charles appears to suppose. On’ the contrary, next to its
conformity with the uniform legitimate principles of surveying in such cases, it
15 chiefly recommended to the approbatlon and confidence of the President by
its entire simplicity. In fact, the plan requires chiefly the mere discovery of
the highlands called for by the Treaty of 1783, which being ascertained, the
mode of reaching them, upon the principle now suggested, 1s so simple, and'is
so clearly delineated m the dragram presented in the letter of Mr. Livingston of
the 28th May, 1833, that no observations of the Undersigned _could make it
plamner. Tt 1s presumed tbat it will not be contended that the difficulty of
discovering such highlands is insuperable. The arbiter himself, with the lights
before him, is not understood to have found 1t impracticable, at least to his own
satisfaction, to find highlands answering the description of the highlands of the
Treaty ; his embarrassment arose from not being able to find them in a direction
- due north from the monument, and certaunly 1t cannot be more difficult for
commissioners on the spot, with the fullest means of personal observation. to
arrive at'a conclusion as to the locality of the highlands, equally satisfactory to
their own judgment. s

It would appear from Sir Charles R. Vaughan’s note, now under con-
sideration, that the Undersigned’s answer of the 1lth uwistant, on the consti-
tutional point, is not sufﬁuently explicit, bemng “ confined,”” as Sir Charles
supposes, to *‘ stating that should a new commussion of survey, freed from the
*¢ restriction of follomnf' the due north line of the Treaty, find ang'where westward
‘¢ of that line, hwhlands separating rivers according to the Freaty of 1783, a '

* Tine drawn to them from the monument at the source of the St Croix river,

““will be such a fulfilment of the terms of that Treaty as the President can
‘“ agree to make it the boundary, without a reference to the State of Maine.”
The Undersigned finds it difficult to be more exphcit upon this point than he,
has been in his observations already made to Sir Charles R. Vaughap, and -
which, besides the distinction presented in hi» note of the 11th instant, consist
1 the assurance-that the Government of the United States have the constitutional .
authority to establish the line of 1783, which shall be designated as such by
the commission contemplated in the pxopo:mou subuitted under the direction of
the President.

The want of authority in the Gov ernment of the United Stateb, which has
been stated as a difficulty to the adoption of the line recommended by the
arbiter, arises from the arcumstance that that line 1s not only confessedly
different from the onzinal line called for by the Treaty, but would deprive the
State of Maine of a portxon of terntory, to which, according 1o the line of 1783,
she would be entitled. By the proposition of the Pre%xdent however, a com-
mission is to be raised, not to recommend or‘establish a new Line different from———-——--—"
the Treaty of 1783] but, to determine what the true and origmnal beundary,
according to that Treatx was, and in which of the two dxsa‘*reem parties the
right to the disputed territory, originally was.

For this purpose the authout\ of the original comnussioners, if they could
have agreed, was complete under the Trmt\ of Ghent, and that of the new
commisssion, now to be constituted, cannot be less.

It appears to the Undexbwned from a view of the whole subject, that it
imperiously becomes both Governments seriously to consider the present posture
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of the affair, and their future amicable relations; and, in proportion to the
difficulties admitted to exist; to cultivate the disposition necessary to surmount
them: - .

It is not contended that either of the high parties are bound to adopt the
line of boundary recommended by the arbiter; and the Senate of the United
States have refused, by a vote of great unanimity, to consent to its adoption by
the President.

It cannot, with propriety, be contended, that the United States were under,
greater obligation to take the line recommended by the arbiter, when he himself
could not be satisfied of the night of either party, than either Government would —
have been under, to adopt either of thé lines upon which the original commis-
sioners disagreed. ’ .

Nothing remains, therefore, but to discard the line called for by the Treaty
of 1783, and adopt a new and conventional line, mutually convenient for both
parties, or to make a further-effort, by means vet untried, but afferding reasonable
hope of success, to discover the true line of the Treaty of 1783.

To adopt the former alternative the United States have no power without
the assent of Maine, and that assent in the present state of the controversy,
while there remains a reasonable hope of discovering the true and original
boundary, it is not possible to obtain.

It 1s under such circumstances that the Government of His Britannic
Majesty is invited to unite with the President in another effort, aided by the
adoption of a plain and easy rule of surveying, to find the line of the Treaty of
1783; and thus finally to remove the chief obstacle to that state of amity, which
it is so much the interest of both nations to cherish and perpetuate.

The Undersigned, &c.
Right Hon. Sir C.R. Faughan, (Signed) LOUIS McLANE.
&e. ¥e. &e. -

Inclosure 2 in No. 36.

Sir C. R. Vaughan ta the Hon. Louis McLane.

- Washington, March 21, 1834.

m Undersigned, &c. has the honour to_acknowledge the receipt of the
note of Mr. McLane, &c., of the 21st instant ; and he feels himself called upon
" to offerssome explanation of the misapprehension, which it appears that he has
entertained of the bearing of the several divisions in the Senate, when the aivard
of the King of the Netherlands was under their consideration. |,

The Undersigned: found in the report, which has been published of the
proceedings in the Senate on that occasion, the question distinctly taken, and
the award rejected by a bare majority of one vote. The division of thirty-five to
eight, which Mr. McLane states was decisive upon the award, as it negatived
the resolution in the report of the committee which recommendéd the acceptance,
escaped the attention of the Undersigned, in consequence of that question having
been divided and encumbered with amendments Subsequently, a resolution
similar to the one i1n the report of the committee, the Undersigned now finds
was rejected by a vote of thirty-four to eight. The inference drawn by Mr.
MciLane from these two divisions is, that only eight Senators were in favour of
accepting the award; and it had been determined that two thirds of the Senators
present must concur in consenting to accept it, which could not, from the nature
of the opimons expressed by the aibiter, be carned into effect by the President
without the consent of the Senate. .

Mr. McLane asserts that the decision of twenty to twenty-one, cited by the
Undersigned, had no direct application to the validityof the-award;-and-afforded———
no indication of the opinion of the award of the twenty Senators who voted for
its acceptance, and yet the vote was distinctly taken upon the question, whether
the Senate should advise the Presidentto decline to adopt the boundary recom-
mended by His Majesty the King of the Netherlands.

With regard to the obserxation of the Undersigned, that the mode in which
it was proposed by the United States to settle the boundary was complicated, he
id not mean to apply 1t to the adoption of a rule in the settlement of disputed
questions of location, but to the manner in which 1t 15 proposed by the United
States, that the new commission of survey shall be selected and constituted.
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The only alternative now being, according to Mr. McLane’s note, to decide
upon a conventional line of boundary, or to make another attempt to find the
line of the Treaty of 1783 ; and the United States not having the power to
adopt the former without the assent of Maine, the Undersigned will seize the
earliest opportunity of laying before His Majesty’s Government the invitation of
the President to malke another effort to discover the line of the Treaty.

- The Undersigned, &c.

The Hon. Louis MecLane, (Signed) = CHAS. R. VAUGHAN.
Se.  &e. &e.
. No. 37.
3 , 8ir C. R. Vaughan to Viscount Palmerston.—(Received July 11.)
(Extract.) ’ Washington, June 12, 1834.

. Mr. McLane has lately expressed to me some impatience to receive the
answer of His Majesty’s Government to the proposal for settling the boundary.

I begged leave to remind him, that the British Government had not been in-
attentive to that proposal, that Thad had the honour, according to your Lordship’s
instructions, to invite the acquiescence of the American Government (as a pre-
hminary to any future proceedings) in certain points which were distinctly
enumerated, and which it was thought had .been satisfactorily decided by the
King of the Netherlands. The proposal .of the British Government had not
been met with that ready concurrence which was expected. ‘

However plain_and simple the proposal of the Government of the United
States now under’ the deliberation of His Majesty’s Government might at first
appear, it varied but little from a renewed attempt . (declared to be inadmissible)
to trace the boundary according to the Treaty of 1783.

Mr. Jefferson, when President of the United States, acknowledged in a
message ta Congress, dated 17th October, 1803, that the boundaries established
by the Treaty of Paris, in the north-eastern and north-western angles of the
United States, were too imperfectly described to be susceptible of execution,
Under his administration, a Convention for settling the boundary was signed at
London on the 12th of May,. 1803, by Lord Hawkesbury and Mr. Rufus King,
which the Senate would not consent to ratify ; but amongst the documents which
accompanied that Convention, when it was submitted to the Senate, are the
instructions given by Mr. Madison to Mr. King, in which he observes, that the
difficulty in fixing the north-west angle of Nova Scotia, ¢ arises from a reference

‘ “ of the Treaty of 1783, to the highlands which it is now found have no
¢ definite existence.” The principal object of the plan proposed by the
American Government, is to send a new commission in search of these high-
lands, and the only deviation fro{r;l\jxdgiem\swf’thr’l‘reaty‘ 1s, -that the new
survey is to be made westward of the due north line which has been fruitlessly

explored by the commissioners under the Vth article of the Treaty of Ghent.
I stated to Mr. McLane that I found, upon reference to a map, that the new
-commission could not find in their course westward any highlands answering
the Treaty description of dividing waters flowing into the Atlantic from rivers
which empty themselves into the St. Lawrence; as, so far as the latter part of
the description was concerned, the high flat land through which the river
St. John passes, must intercept any waters in their course from highlands south
of that river to the St. Lawrence. If this was foreseen, and if upon the commis-
sioners failing to discover the highlands of the Treaty south of the St. John, it
, 13 expected that they are to continue their examination in the territory north of
————that-river, it should be recollected that Great Britain has always maintained, on
undeniable grounds, that the United States have no claim to any territory be-
tween the St. John and the St. Lawrence. The American Commissioners engaged
in_negotiating the Treaty of Paris, were instructed according to the ™¢ Secret
‘“ Journals of Congress,” that it was not thought advisable to continue the war
°  merely to obtam ternitory as far as the St. John. In the old charter of Massa-
o chussetts Bay there.is no mention of the St. John as the boundary of that
b colony; and in the ancient charter of Nova Scotia, granted to Sir William
Alexander in 1638, all the country is included from-the Bay of Chaleur to the

Kennebec River., g
I

¥



58

Upon my stating that it was my private opinion that if the proposal of the
American Government should be accepted, it ought to-be with a restriction upon
the commissioners to confine their search after highlands to the territory south
of the St. John, Mr. McLane observed, that any such condition would amount
to a refusal to aceept the proposal.

No. 38.
Viscount Palmerston to Sir C. R. Vaughan.

Sir, Foreign Office, October 30, 1834. -
K HIS Majesty’s Government have considered, with all the attention which
. the great importance of the subject demands, the notes addressed to you on the
11th and 21st of March, by Mr. McLane,- Secretary of State for the United
States, of which copies were enclosed in your despatches of March 13, and March
28, respectively ; and I am commanded by His Majesty to instruct you to make
i the following answer'to those communications.

His Majesty’s Government perceives with great satisfaction in the language
of Mr. McLane’s notes, and in his earnestness in pressing upon His Majesty'’s
Government a proposition believed by the President of the United States to be

- conducive to an adjustment of important differences between the two Govern-
ments, a new proof of the friendly sentiments of the Government of the United
States towards that of His Majesty, and a fresh manifestation of a desire to con-

. firm and perpetuate tlje ymicable relations now so happily subsisting between the
two countries. > . N

Animated by a similaispirit of cordial friendship towards the President, and
Government of the United Btgtes, and actuated by an uhabated and most anxious
desire, to arrive at a settlemént of this question of boundary by any means not

consistent with the honourtand with the essential inferests of Great Britain,

is Majesty's Government il replying to the Notes of Mr. McLane, have deter-

ined to abstain from expressing all the regret which they feel, at finding that

e American Government stilffdeclines to come to_a separate understanding on
those several points of differenék, with respect to which the elements of decision
are fully before both Governifents. But™ His Majesty’s -Government cannot
refrain from saying that the) regret this circumstance the more, because on the
one hand, these points of difference are not beset with such-difficulties as attend
the ascertainment of the highlands described by the Treaty of 1783, and betause
on the other hand, the settlement of these points could not fail to facilitate the,
adjustment of the remaining points of difference, by narrowing the field of dis«
cussion, and by clearly establishing some of the data, upon which a right deter-"
mination of those remaining points of>difference must depend. Passing by,
however for the present, these subjects of just regret, but without in any degree
abandoning the argument contained in my despatch of the 21st Decem-
ber, His Majesty’s Government will now address themselves exclusively to that

- proposition of the President, which is contained in Mr. McLane’s notes, and in
the previois communications of Mr. Livingston of the 80th April, and 28th
May, ¥833; the proposition, namely, that new commissioners should be ap-
pointed, who should be empowered to seek, westward of the meridian of the
source of the St. Croix, highlands answering to the description of those which are

. mentioned in the Treaty of 1783. ~

The President founds this proposition on what Mr. McLane represents to
be, a plain and universal rule for surveying and laying down the.boundaries of
tracts and of countries, designated by natural objects. This rule being, first
to find the natural object, and then to reach that object by the nearest direct
course, from any other given point , and with the least possible departure from
the particular course prescribed in the original deed or Treaty n which the
boundary is described. The President, it is said, does not doubt that with the
aid of more accurate surveys of the groupd by skilful persons, highlards
answering to the definition of the Treaty, may yet be found, and he adds that

.** should a new commission of survey, freed from the restriction of following - -
“ the due north line of the Treaty, find any where westward of that line, high-
““ lands separating nvers according to the Treaty of 1783, a line drawn to then
“ from the monument at the source of the St. Croix river, will be such a ful+
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¢ filment of the terms of that Treaty, as that the President can agree to make
¢ it the boundary without a reference to the State of Maine.”

Fhis Majesty’s Government think it right, with regard to this preposition, in
the first place, to say, that however just and reasonable the rule of surveying bere
stated by Mr. McLane may seem, thely;I do not consider that rule to be so ge-
nerally established and recognized as Mr. McLane assumes it to be. - His Ma-
jesty's Government, indeed, do not recollect any case similar to the present in
which the principle here asserted has been actually put in practice ; but, on ‘the
contrary, they remembera case not merely analogous to that which is now under
discussion, but arising out™of the same article of the same Treaty of 1783, in
which this supposed rule vJ{ﬁs inverted by the agents of the American Govern-
ment itself. S

The Treaty of -1783-deelared that the line of boundary was to proceed from
the Lake of the Woods ** in a due west course to the river Mississippi.”.

It was afterwards ascertained, by actual survey, that even the sources of
the Mississippi lie south of the latitude of the Lake of the Woods, and that,
" cansequently, it would be impossible to reach the Mississippi by any line drawn
due west from that lake. In order.to escape from the difficulty thus encountered,
it was urged by the American commissioners that the natural object, the Mis-
sissippi, should be wholly disregafded , and in the final settlement of that part
of the boundary, as it was fixed by the IId Article of the Convention of Oc-
tober 20th, 1818, the principle now contended for by the American Govern-
ment was reversed ; for, instead of the natural object being made the primary,
and the copnecting line, the secondary guide; the natural object, namely, the
river Mississippi, was put out of consideration ; and the connecting line, nainely,
the line to be drawn due west from the Lake of the Woods, was converted into
. a primary element of the boundary. It was demonstrated that such a line never

could reach the Mississippi at all ; but, instead of adhering to the source of the
Mississippi as one fixed point, and drawing a new connecting line to it from the
Lake of the Woods, which was the;other fixed point, the commssioners adhered
to the arbitrary line to be drawn due west from the lake, and wholly abandoned
the Mississippi, though that river was specifically mentioned in the Treaty as a
land-mark.

I have already observed in my despatch of the 21st of December last,
that the objection which has been made by the State of Maine to the line
proposed by the King of the Netherlands, would seef@to be equally applicable
to awesterly deviation from the due north line ; but, nevertheless, if the Presi-
dent of the United States is persuaded that, notwithstanding any opposition on
the part of the State of Maine; he can carry.through, on this occasion, the prac-
tical application of the principle of surveying he has proposed, and if, as Mr.
McLane alleges, no hope remains of overcoming the “constitutional difficuity in
any other way, at least until this new proposition shall have been tried and
“found unavailing, His Majesty’s Government are ready to forego their own
doubts on this head, and to acquiesce in the proceeding proposed by the President
ot the United States, if that proceeding can be -carried into effect in a manner
not otherwise objectionable. But in order to preclude all future uncertainty or
cavil on matters upon which differences of opinion have arisen, and may arise
again, His Majesty’s Government would consider it desirable that the principles
on which the new commissioners would have to conduct their survey, should be.

. settled beforehand by a special Convention between the two Governments.

There is, indeed, one preliminary question upon which it is obviously neces-
sary that the two Governments should be agreed, before the commissioners to be
appainted could begin their survey, with any chance of success ; 4nd that question
1s, what is the precise meaning to be attached to the words which are employed
in the Treaty to define the ‘highlands which the commissioners are to seek for.
A difference of opinion has heretofore existed between the two Governments with
respectto that meaning; and unless the commissioners are agreed upon that
poiat, 1t is obvious that they never can concur in determining whether any par-
ticular highlands which they may meet with in therr survey, are actually the
highlands intended to be described in the Treaty. Mr. McLane has correctly
stated 1n s note of the 21st of Murch, that the highlands to be sought for must
be highlands separating rivers, uccording to the Treaty of 1783, and in conformity
with the words of that Treaty, they must be ‘ lughlands which divide those
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“ rivers that empty themselves into the River St. Lawrence from those which
“ fallinto the Atlantic Ocean.” As, therefore, the highlands intended by the
Treaty, are to be distinguished from other highlands by the rivers which flow from
them ; and as those distinguishing rivers are to be known from other rivers by the
situation of their mouths, it is obvious that the operations of the surveying com-
missioners can lead to no practical result, unless it be settled beforehand which '
are the rivers' that fall into the St. Lawrence, and which are those that fall into
the Atlantic Ocean. ‘

Now, with respect to the rivers which flow northward into the St. Lawrence,
no difference of opinion has arisen between the two Governments. But with respect
to the rivers which flow southward into the Atlantic Ocean, a difference of
opinion has taken place.

The British Government contend that the Treaty of 1783, established -a
distinction in this respect, between the Atlantic Ocean and the Bay of Fundy,
and that rivers falling into the Bay of Fundy, are not, for the purposes of the
Treaty, rivers falling into the Atlantic Ocean.

. The American Government on the other hand, has maintained, that, for the
purposes of the Treaty, the Bay of Fundy is part of the Atlantic Ocean, and that

rivers falling into the bay, may be considered to be rivers falling into the

ocean. q

I do not deem it necessary to recapitulate in this place the conclusive
arguments, by which it has been shewn, in the British statements, which were
laid before the arbitrator, and which are now in the hands of the American
Government, that the framers of the Treaty of 1783, when they used in the
second article, the words ¢ rivers which fall into the Atlantic Ocean,” could not
possibly have meant to designate any-rivers'whose mouths were situate to the
eastward of the River St. Croix, which falls into the Bay of Fundy. I think it
sufficient on the present occasion to advert, in support ot this construction of the
words of the Treaty, to the striking fact, that whilst the River St. Mary, which
was to form the southern boundary of the United States, is described in the IInd
Article of the Treaty as falling into the Atlantic Ocean, the River St. Croix,
which was to form the eastern boundary, is described, not nierely in the same
Article of the Treaty, but in the very next member of the same sentence, as
falling into the Bay of Fundy; while a little further on in the same Article, the
eastern line of boundary, where it terminates at the mouth of the niver St. Croix,
and the southern line of boundary, where it terminates at the mouth of the River
St. Mary, are described as ¢ respectively touching the Bay of Fundy and the
“ Atlantic Ocean.” Can it be seriously maintained that, in a Treaty for
settling a question of such vast“importance, as 2 boundary between tWwo con-
tiguous States, a matter which of -all others imperiously requires preciseness of
expression, the terms * Bay of Fundy,” and ¢ Atlantic Ocean,”. should have
been thus set, not once only, but twice in the same Article, in pointed opposition
to each other, and yet that no real distinction should have been intended to be
drawn between them ; but that the ‘“ Bay of Fundy,” and the ** Atlantic Ocean,”
should have been carelessly used as synonymous and convertible expressions ?
His Majesty’s Government conceive that no reasonable doubt can be entertained
that where the St. Croix, the eastern himit of the United” States, 15 described as
falling into the Bay of Fundy, it is advisedly so described; in contradistinction
to the other rivers which are mentioned in the same Article, as flowing into the
Atlantic Ocean. But, if the St. Croix, whose mouth is situate at the very
entrance of the Bay of Fundy, is not an Atlantic River in the meaning of the
Treaty, none of the rivers which discharge themselves to the castward of the
St. Croix, and higher up in the Bay, can possibly be considered as such.

The view which has uniformly been taken of this question by His Majesty’s
Government, has lately received additional confinnation by the terms of the
award of the King of the Netherlands. The opinion expressed in that document,
that the Rivers St. John and Ristigouche are not Atlantic Rivers, according to
the meaning of the Treaty, although it may not be accepted by the Government
of the Umited States, as carrying with it the authority of an award, 1s at least, to
use the language of the report of the Senate of the United States, ** the impartial
“ ppinion of a disinterested judge selected by both parties to settle a question of
¢ oreat perplexity.” -

Considering then the forc€ of the arguments which I have here either stated
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or referred to, and adverting to the fact that those arguments have been con-
firmed by the opinion of an impartial authority selected by the common consent
of the two Governments, His Majesty’s Government trust that the American
Cabinet will be prepared to agree with that of His Majesty, as to the construction
to be put upon this passage of the Treaty, and will concur in deciding that the
Atlantic Rivers which are to guidesthe commissioners in searching for the
highlands described in the Treaty, are those rivers which fall into the sea to the
estward of the moutlrof the River St. Croix. ) i
/ You will reprgsent to Mr. McLane that His Majesty’s Government,
consider a clear agreement between the two Governments on this point, to be an
indispensable preliminary to the establishment of any new commission of survey.
Till this point is \decided, no survey of commissioners can lead to any useful
result ; but the decision of this point, turns upon the interpretation of the words
of a Treaty, and not upon the operations of-surveyors; and, His Majesty’s
. Government having onee submitted this point, in common with others, to the
_ judgment of an impartial arbitrator, by whose award they have declared themselves
ready to abide, they cannot now consent to refer it to any other arbitration.

{ ) - * . Tam, &c.. ‘
Right Hon. Sir C. R. Vauyhan, (Signed) - PALMERSTON.
&e. &c. &e.
No. 39. .
Sir C. R. Vaughan to Viscount Palmerston.—(Received December 8.)
- My Lord, C Washington, November 12, 1834.

THE Secretary of State, Mr. Forsyth, requested to sece me on the 6th
instant, when he stated that the President had directed him to ascertain whether
I had received the answer of His Majesty’s Government to his proposition for

—. settling the boundary, That he was under an expectation of receiving an answer

. upon referring to the notes of Mr. McLane of the 11th and 23rd of March last,
copies of which I had the honour to transmit in my despatches of March 12
and March 28. '

- I reminded Mr. Forsyth that the persuasion which had been expressed by
Mr. Mc. Lane in his notes, that His Majesty’s Government would be disposed to
co-operate with the President in another effort for the adjustment of the boundary
according to the proposition of Mr. Livingston, was appended to an official
refusal of the United States to acquiesce in certain prelimidary points, to which
it was necessary that the two parties should agree, before His Majesty’s Govern- ~
ment could advert to the proposition of Mr. Livingston ; and they were of
opinion, as it was clearly stated, that, no useful result could be obtained from a
new survey until the two parties acquiesced in seven points which were enume-
rated, and upon which decisions had been made by the King of the Netherlands.

By referring to the correspondence, I observed to Mr. Forsyth, that he
would at once see the difficuities which the refusal of the United States to
acquiesce in the points submitted by your Lordship must have thrown in th
way of giving a decisive answer to Mr. Livingston’s proposition. "

. His Majesty’s Government have declared their conviction, that it i§ useless,
after all that has passed, to attempt to trace the line of boundary by the descrip-
tion which is given of it in the Treaty of 1783 ; yet the only deviation from the
terms of the Treaty, which is admitted in the proposition ot Mr. Livingston, is
a departure from the due north line, but the material point is still strictly adhered
to, that of finding the highlands which are designated as the north-west angle of
Nova Scotia. With regard to the highlands, I reminded Mr. Forsyth. that in
1802 Mr. Madison had acknowledged that they had * no définite existence,”

. and the King of the Netherlands had confirmed the ppinion given in the British
statements, that the north-west angle of Nova Scotia was unknown when the
Treaty was concluded in 1783.

Mr. Forsyth observed, that he was not yet prepared to enter into a discus-
sioyof the question of boundary. In proof of the sincere desire which actuated

fs Majesty°to settle the boundary so long disputed, I referred Mr. Forsyth to
the sacrifices which His Majesty was ready to make by adopting the line of
boundary proposed by tlieKing of the Netherlands. Mr. Forsyth seemed to me

L4
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to regret the rejection -of that line, and, upon referring to the debates in the-
Senate, I find that he voted for the adoption of it.

I observe in your Lordship’s first despatch of the 21st December, 1833,
that the British Government is still willing to adopt thatline. I shou)d wish to
be prepared to meet any overture which may be thrown out during the next session
of Congress for revoking the rejection of that line by the Senate, which entirely
released His Majesty’s Government from any obligation implied by the terms of
the VIIth Article of the Convention of Arbitration.

It should e rernembered that the north-eastern boundary of the United States
is carried by the line proposed by the King' of the Netherlands beyond the river
St. John, and the denjal of the claim of the United States to pass to'the north
of that river is one of the strongest points maintained in the British statements.
It is true that one object of interest to Great Britain, in this question of boundary,
is secured by it, namely, an uninterrupted communication between Halifax and
Quebec, but the hne proposed by the King of the Netherlands passes from the
St. Francis River to join the line assumed by the American commissioners under
the Treaty of Ghent, which leaves, in its course to the Connecticut River, a
narrow strip of land to Great Britain, upon the right bank of the St. Lawrence,
in some places not more than thirteen miles wide.

Though the communications received from the Government of the United
States, shew a marked desire to remove the possibility of the relations between the
two Governments being disturbed by the boundary being left in its present state,
they still persist in restricting any negotiation to the impracticable object of
tracing the boundary strictly accordihg to the description of it laid down in the
Treaty of 1783. They have refused to facilitate the adjustment of the controversy
by acquiescing in the preliminary points submitted to their consideration by your
Lordship not long since; and it is to be hoped some proposal of compromise,
more likely to end in a satisfattory result than their last proposition, will
ultimately be made by them. *~ N

; T have the honour, &c. .
" (Signed) - CHAS. R. VAUGHAN.
Viscount Palmerston, G.C.B. : .
&c. &e. &e.

o
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No. 40.
Sir C. R. Vaughan to Viscount Palmerston.—Received December 24.)
My Lord, Washington, November 27, 1834.

------HAVING. been induced to draw up a summary of the proceedings between
the British .Government and that of the United States, since the Treaty of
Ghent, for the settlement of the boundary, I take the liberty of transmitting a
copy of it to your Lordship.

I trust that your Lordship will excuse my calling your attention to the
inclosed paper, but I am at a loss to*account for the little progress which T have
made towards settling the question of boundary since I returned to Washington,
and there is every reason to beheve, that it will be brought before congréss,
before the close of the approaching session. .

I have the bonor to be, &c. ,
Viscount Palmerston, G. C. B. (Stzned) CHAS. R. VAUGHAN.
&c. &c. &e. o
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Inclosure in No. 40.

Summary of the Proceedings for settling™the north-eastern Boundary of the
United States, with observations upon the present state of that question with
the American Government.

/
BY the 5th Article of the Tredty of Ghent,"which was conc'l:xded on the
24th December, 1814, 1t was agreed that Commissioners should be appointed to-
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trace the line of boundary between His Majesty’s North American possessions
and the United States; as designated in the Treaty of 1783.

The Commissioners wefe named in 1816, and they held- their first meeting
at St. Andrews, in New Brunswick, on the 23rd. of. September of that year,
and they held their last meeting, after which they adjourned, on the 13th April,
1822, having entirely differed from each other in their views of the line to be
established. It%#as agreed by the Treaty of Ghent, thatin that case, the Com-
missioners should- make their reports to their respective Governments. The
reports of the British Commissioners is dated 23rd October, 1820 ; and that of
‘the American Commissioners, 13th April, 1822. :

It was also agreed by the Treaty of Ghent, that the differences of the Con-
tracting Parties.should be submitted to the arbitration of some friendly Sovereign,
m the event of -the Commissioners failing to ascertain the line of boundary
intended in the Treaty of 1783, and a Convention ‘of Arbitration was concluded
at London on the 29th September, 1827. : . '

His: Majesty the King of the Netherlands accepted the invitation of
both vparties ‘“ to be pleased to take upon himself the arbitration of their
differences.”

It was agreed, that instead of the voluminous and complicated reports of
the Commissioners of Boundary under the 5th article of the Treaty of Ghent,

*new statements should be submitted to His Majesty the arbiter. The first
statements were interchanged between the respective Governments in the course
of the year 1829, and they were delivered, together with their final statements,
to the King of the Netherlands, in the course of the year 1830.

In these statements, the arguments of both parties were directed to the
maintaining of the respective lines of boundary assumed by their Comniissioners
under the 5th article of the Treaty of Ghent.

Three points were submitted to the arbiter as the points of difference
between the two countries. . : '

_ His Majesty the King of the Netherlands was called upon to decide from |,
these statements, .

1st. What was to be considered as the point designated in the Treaty of
1783, as the north-west angle of Nova Scotia, and the lhine of boundary to be
traced thence according to the Treaty of 1783, along the said highlands to the
most north-western head of the River Connecticut.

2nd. Which is- to be considered as the most north-western head of the
Connecticut. .

3rd. Whether the boundary line from the Connecticut along the forty-fifth
degree of north:Jatitude to the River St. Lawrence, ought not again be surveyed’
and laid down afresh.

With regard to the first point of difference it was contended in the British
statements, in conformity with the report of the British Commissioners under the
5th Article of the Treaty of Ghent, that the north-west angle of Nova Scotia of the
Treatyﬁ)f 1783, was to be found upon the first highlands with which they met, at
Mars Hill, forty-three miles from the source of the River St. Croix, where they
terminate their due-north line of the Treaty. They proceeded to draw thence
according to that Treaty, a line along theé broken chain .of hills trending westward
from Mars Hill to what they considered to be the north-westernmost head of the
Connecticut River. This line passed at the heads of the Rivers Penobscot,
Kennebec, and Androscoggin, which were considered by them to be the rivers
designated in the Treaty of 1783, as falling into the Atlantic Ocean, and that
they were divided from nivers emptying themselves into the River St. Lawrence,
not immediately, but the hne being drawn according to Treaty, ¢ along the said
¢ lnghlands,” and those highlands terminating westward at the distance of
negrly 100 miles from Mars Hill in lngh land which separates the Chaudicre
nver which empties itself into the St. Lawrence, from the Kennebec river
which falls into the Atlantic, -they mediately divide rivers emptying themselves
nto the St. Lawrence, and therefore sufficiently comply with the terms of the
Treaty of 1783. ~

‘With regard to the second pomnt of difference, Great Britain contended for
establishing*the source of the stream which flows mto the uppermost lake above
Connecticut Lake, as the most north-western head of the Connecticut River.

With 1egard to the third point of difference n the British statements. it 13,
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contended that the forty-fifth parallel of latitude from the Connecticut to the
St. Lawrence, ought to be again surveyed and laid down afresh.

In the American statements it is contended, with regard to the first point of
difference, -that the north-west angle of Nova Scotia is to be found at a point
144 mlles from the source of the St. Croix, following a due-north line, and
sixty-six miles beyond or north of the River St. John ;- that the north-
eastern boundary of the United States ought to be traced thence along the
elevation of land which lies to the north of that river, leaving in its course
to the source of the Connecticut a narrow strip of land to Great Britain, upon
the right bank of the River St. Lawrence, in some places not more than thirtecn
miles wide.

With regard to the second point of difference, it is contended in the
American statements that the head branch of Indian stream should be consi-
dered as the north-westernmost source of the Connecticut; and with regard to
the third point, instead of consenting to a fresh survey of the forty-fifth parallel
of north latxtude, the United States adhere to the survey of Valeitine and
Collins made in 1771-1772. Upon which line it is stated, that a Governor of
New York, in 1775, gave a grant of 20,000 acres of land.

The award of the Arbiter, the King of the Netherlands, was delivered at
the Hague on the 10th of Januar\ 1831.

His Majesty determined that the documents exhibited, and the vague and
indeterminate stipulations of the Treaty of 1783, did not permit him to adjud"e \
either of the lines of boundary assumed by the respective parties in their state-. — —
ments: ' His Majesty, it may be collécted from the award, was of opinion, that
the term highland, applies not only to a hilly or clexated country, but also to
land, which, without being hilly, divides waters flowing in different directions ;—

“ that the verb divide, appears to require the contiguity of the objects to be

‘¢ divided ;"—that the ancient delimitation of the British provinces does not
afford the basis of a decision ; that the source of the St. Croix River, with which -
the north-west angle of Nova Scotia ought to coincide, was determined only by
the declaration of 1798, which indicated that river; that the instructions of
. congress, whcn the Treat\ of 1783 was negotiating, locate the said angle at the
source of ‘the River St. John ; that according to Mitchell's map, the Iatitude of
that angle is upon the banks of the St. Law rence, consequently, that the north-
west an"le of Nova Scotla was unknown in 1783, unascertained by the Treaty of
Ghent. and still remaining to be found.

With regard t6 the secorid point of difference submitted to the arbiter, His
Majesty decxded that the strcam situated furthest to the north-west of the
streams, falling into threc lakes, the last of which bears the name of
Connecticut Lake, must be considered as the north-westernmost head of Con-
. hecticut River.

With regard to the third.point of difference, the survey afresh of the line
of boundary from the Connecticut to the St. Lawrence, along the 45th parallel
of latitude north; the arbiter decided, that it would be proper to proceed to
fresh operations to measure the latitude.

As His Majesty the King of the Netherlands was unable, from the docu-
ments laid before him, to ad)udﬂ'e either of the lines acsumcd_h\_me.zespnctne
parties, he suggested-a line of boundary which he conceived it would be expedicnt -
for them to adopt.

This line passed in a due north du‘ectxon, from the monument erected at
the source of the St. Croix River, in 1798, to the centre of the River St. John,
up that river to the mouth of the River St. Francis, and up the St. Francis
River to its source, north of the St. John, and thence till” the line should meet _
the one assumed by the American commissioners under the fifth article of the
Treaty of Ghent, when both lines were to be united in one and the same to the
source of the Connccticut River.

This line of boundary, proposed by the arbiter, was most dxsadv:mtagcous
to Great Britain, as it conferred upon the United States three-fifths of the terri-
tory in dispute, and it carried their north.castern boundary beyond and to the
north of St. John; while Great Britain insists that the account which has been
published in the Lmtcd States of the negotiations of Paris, which ended in the
Treaty of 1783, proves that the United States can have no claim to any
territory north of the River St. John.

-
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Besides, the arbiter chose "at the same time to propose that Rouse’s Point,
long since abandoned by the Americans, as clearly within the degree of latxtude
which was to be the boundary of the British possessions in Lake Champlain,
according to the Treaty of 1783, should be restored to the Amenicans without
any apparent reason or equivalent.

His Majesty’s Government, in order to put an end to this long dispute
about the boundary, did not hcsntate to announce to the Government of |, the .
United States, their willingness to acquiesce in the line proposed by the ng of .
the Netherlands, in fultilment of the obligations contracted under ‘the Conven- :
tion of Arbitration, by the 7th article of “which_the parties agreed that « the
decision of the arbiter, when given, shall be tn‘l\en as final and conclusxve,
and it shall be carried without reserve into immedijate effect.”

The award of the arbiter was delivered zit the Hague on the’fOth of\
January, 1831 ; and on the 12th of that mon%, Mr. Preble, the American
Minister to the. Netherlands, without any refereiite to his Government delivered .

a protest aganst it, in order, as he stated, that he might not be presumed to
acquiesce in proceedmgs which were a departure from the power delegated to the
. arbiter by the parties intercsted.

Mr. Preble being=a native of the State of Maine, which is the State .most
interested 1n the. decision of the question of boundary, and he having been
employed to draw up, with Mr. Gallantin, the final statemont to be laid before
the arbiter, his protest was cglculated to influence the final decision of his
Government. S om T

He denicd that authority had been given to the arbiter to deterrnme what
boundary should be established, if the Treaty of 1783 could not be executed
— according to its stipulations ; and he assérted that such a substitution of boundary

had been steadily resisted at Ghent and at \Vashmé,ton
He denied that the ** hgne des versants’ claimed by the Americans on the
bordef of the St. Lawrencé, and.the * ligne des versants” claimed by Great >
Bnitain at Mars Hull, (which he describes as an isolated hill) equally well
comport, as the arbiter conceived, with ‘the langudee of the Treaty —That no
nivers can empty themselves into the St. Lawrence from the highlands claimed %
by the British, as either/the river St. John, or the river Restigouche must
intervene. -
H The award of the arbiter, und the protest of Mr Preble were communi-
cated at the same time by him to the Governor and Legislature of lus native
" State, that of Maine, and resolutions were passed to prevent, if possible, the
President from acquiescing 1n the line proposed by the arbiter. ¢
- Though it was «ver/eram understood that the President of the United States ‘
was dlSpOS(’d to abide by the award of the arbiter, he avoided the responsibility -
ot deciding upon 1ts xTuht\ and when the congress assembled at .Washington

in the month of December, 1831, he submitted thv award to the Senate for their
counsel arid advice. It was referred to the comnuttee on foreign relations, and
Mr Tazewell, the chajrman, made a repott on the 21st March, 1832, which
(onduded with a resglution that the Senate should advise the President, :to
acquiesce m the decisjon ot the King of the Netherlands. It was not until the
23rd June, 1832, th t the Senate came to a vote upon that resolution of therr '
committee,” when 1t Was negatived by thirty-five to eight, being more than a
majority of two thxrdﬁ of the Senators present, which is necessary, according to
the constitution, to decide questions involving the participation of the Senate
with the Executive ip transactions with l'orengn States. A question favourable
1o 3 settleme [ the point was afterwards put in avother form, and was
negatived only by a/majonty of one.*® 5 '
The reason ¢iven to His Majesty’s Govemment for W@L—W
decision of the arbiter, 1n a note tfrom the Secretary of-S r. Livingston,
dated21st July, 1532, were, that the Senate could not advise and consent to .
the execution of the award, because the decision ot the arbiter was not considered
as obligatory—that His Netherland Majesty not bemng able, consistently, with
the evidence before hiny, to declare the hine of bounddrv mtended by the Treaty, -
had abandoned the| character of arbiter, and had assumed ‘that of a mediator,
advising both parties s that a boundary which he descnbed should be '1(,((’pted as
one most convenient to both of them. -

® See VIr M«.l.nnls explavation of this Vote, p .)l and Sir Chas. Vaughan's obsetvations . |
upon it, p. 56, . -
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It was stated also in the same note, that the line of boundary suggested by
the King of the Netherlands trenches on the State of Maine, and that State
controverts the constitutional power of the General Government to circumscribe
its limits without 1its assent. | .

The Senate, after having rejected the award, recommended it to the Presi-
dent by a majority 6f twenty-three to twentyitwo, to offer to the British Go-
vernment to open a new negotiation at Washington for the settlement of the
boutidary, but they restricted the President toiireat only for a boundary such as
it is described m the Treaty of 1783. At the syme time it was intimated by the
Secretary of State in his note, dated 21st July,\ 1832, that arrangements were
in progress betweeen the General Government and the State of Maine, which
would relieve the former from the constitutional\ difficulties that have hitherto
attended the establishment of a boundary, more cpnvenient to both parties'than
that designed by the Treaty, or that recommended by His Majesty the King
of the Netherlands. . -

The offer to open a new negotiation at Washington was accompanied by a
new pretension brought forward by the Senate, and which was represented by
the Secretary of State to be equally conducive to a good understanding-between
the two Governments as the settlement of the boundary question, namely, the
cession to the United States of the free navigation of the River St. John and
its tributary streams.

The British Government was convinced that it \was useless, after all that
had passed, to attempt to trace the boundary according to the description of it
in the Treaty of 1783, but that was the_only basis Wpon which the President
could treat, and that basis was inadmissible.

With regard to the constitutional difficulty started by the Sfate of Maine,
that State could have no other title to the disputed terlitory, than that fo be
derived from the Treaty of 1783, and if the Treaty is| found to have left that
title imperfect, the assumption that the territory claimed\undér 1t is the territory
of Maine, falls to the ground. It should be remembered) that the Jine proposed
by the King of the Netherlands was traced entirely throdgh the territory which
has remained in dispute since the conclusion of the Treaty\, of 1783, and no part
of which has been ever yet withdrawn from the exclusive| possession of Great
Britain. : .

With regard to the new pretension of the navigation of the River St. John,
His Majesty’s Government declared that 1t was unpossible {0 admit the princi-
ple upon which it was attempted to treat that question as negessarily conne
with the boundary question. . -

In a note from Mr. Livingston, theSecretary of State)\dated 30th April,
1833, it was stated that the navigation of the river St. Johy was introduced
ouly in the view of its forming a partin the system of compenshtion in the nego-
tiation for a more convenient boundary, 1t that of the Treaty of 1783 should be
abandoned, and that the Government of the United States consepted not now to
Insist upon it.

With regard to'the arrangements announced by Mr. Livinigston to be in
progress between thie General Government and the State of Mairle, an account
of the proccedings of the Governor and Legislature of that State hias been given
in the American Annual Register for 1831, 1832, published at Boston 1833,

It appears that a message was delivered on the 2-4th February, 1832, by the
Governorof Maine to the House of Representativesof that State, inf grming them
that he had been given to understand that the award of the arbitér would be
eventually adopted by the General Government, and that it bad beek proposéd
that Maide sbould cede to the United States her claim to the territory which
Lies northward and eastward of the line recommended by the arbiter for\an ample

T termtory-erd-endanser-the-peace-of-the nation | It was declared by the Gver-

nor, t[x.xt ft was the decided and upanimous opinion of the agent of Washington,
and of the delegation of the State in congress, that such an arrangement shduld
Le rade by which tlie State would be amply remunerated in a pecuniary pdynt
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of view for the loss to be sustained, and the principle would not be abandoned
for which the State had contended that the United States, or General Govern-
ment, have not the constitutional power to alienate any portion of the territory
of a State without its consent. R

It ‘was at the same time recommended by the Governor, that the State of
Massachusetts should be invited'to unite mn the proposed arrangement. The
whole territory of the State of Maine was formerly a part of Massachusetts,
which purchased in the year 1674, the grant of Charles I, of the province or
county of Maine to Ferpando Gorges, and that State, by the act of separation,
retained the fee simple of 2 moiety of the wild lands, but, the residue and the
entire sovereignty and jurisdiction was vested in Maine, which was admitted
into the ‘Union on the 15th March, 1820, having heen thus constituted a sepa-
rate State by a cession of a part of Massachusetts,

~- The legislature of Maine promptly acceded to the measure recommended
by their Governor, but the legislature of Massachusetts declined to co-operate,
as the Governor of Maine refuséd to communicate some confidential letters
received from their agent at Washington.

When further explanation was' required of the arrangement alluded to with
Maine, the answer was in Mr. Livington’s note of the 21st J uly, 1832, that the
anticipation entertained of that arrangement had not been realized.

‘The American Goverument did not consider it hopeless to discover the
boundary intended by the Treaty of 1783, and it was proposed to avoid the diffi-
culties arising from the prejudices of negotiators in favour of the construction, put
upon the Treaty by their respective Governments, and the want of local knowledge
which may have countervailed the advantage which was to be derived from a
sovereign arbiter, by appointing a new commussion consisting of an equal number

'of commissioners, with an umpire, selected by some frendly sovereign, from
amongst the most skilful men in Europe, to decide, on all pomts, on which they
disagree; or by a commission entirely composed of such men, so elected, to be
attended in the survey and view of the country, by agents appointed by the parties,
“ Impartiality, local knowledge, and high professional ‘skill would thus be
employed, which, though, heretofore separately called into the service have never
before been combined for the solution of the question.”

In a note from Mr. Livingston, dated 28th May, 1833, it is stated in further
developement of his proposal, that the President 1s willing that the commussion
shall be restricted to the simple question of determining the point designated
by the Treaty, where highlands divide the rivers mentioned in the Treaty, to
which point wherever it may be found, a straight line shall be drawn ffom the
monument at the source of the St. Croix, and that tlus line, as far as it extends,
shall from part of the boundary in question : that they shall then trace the line
along the highlands and fix on the point designated as the north-western-most
head of the Connecticut River. * ' -

At the same time that it was thus proposed that the new commission should
authorized to discard the due north line from the St. Croix River of the Treaty,
any deviation from it eastward, or on tlie side of New Brunswick, was provided
against.  In a note from the successor of Mr. Livingston, as Secretary of State,
Mr. McLane, dated 5th June, 1533, it 1s stated no lintations were to be put
upon the course to be pursued by the new commission, but such as are required
by a futhful adherence to the description of boundary in the Treaty of 1783.
The Commissioners are to seek for and find, in the first place, the highlands
which divide those rivers that empty themselves into the River St. Lawrence,
from those which fall into the Atlantic Ocean, and when these shall be found
inany part of the disputed territory, north or south of the St. John River, a line
15 to be drawn from the monument to that point of the said highlands which
shall be nearest to the due north line.

After an attentive and deliberate consideration of the communications on the
subject of boundary made by the Government of the United States, the British
Minister was instructed, in a despatch dated 21st December, 1833, received at
Washington on the 10th February following, to draw the attention of the Go-

Jyernment of the United States, to some considerations, before adverting to the
proposition for a new commission of survey, - ‘

Nothing, it was stated, but a sincere spirit of conciliation could have induced
His Majesty’s Government to adopt the arrangement recommended by the King

of the Netherlands, because the boundary he proposed would assign to the United,
- K2
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States more than three-fifths of that disputed territory, to the whole of which,
according to the terms of the award itself, the title of the United States is defec-
tive in the same degree as that of Great Britain.

. The first point submitted to thearbiter was, which is the spot designated in
the Treaty as the north-west angle of Nova Scotia ; and which are the highlands
dividing rivers that empty themselves into the St. Lawrence, from rivers faling
into the Atlantic, along which highlands the line of boundary is to be drawn to the
north-west head of the Connecticut River. - ;

The second point, which is the north-westerri head of the Connecticut
nver. ’

The third point, which is the boundary to be traced from the river Connec-
ticut, along the parallel of the 45th degree of north latitude to the river St.
Lawrence.

The failure to decide the first point cught not to invalidate the decision given
by the arbiter upon the second and third pomnts. Upon the first point he has
declared that it 1s impossible to find a spot, or to trace a line which shall answer.
the description in the Treaty, of the highlands, and of the north-west angle of
Nova Scotia, but in the course of his reasoning upon these points, His Majesty’s
. Government were of opinion that the arbiter had decided several questions upon

which the two parties entertained differéiit views, and that the spintot the agree-
ment, to make the reference, reyuires, that they should ‘acquiesce in these
decisions, their domng which will clear away several pomts of difference and
facihitate the amicable adjustment of the remaining.

Ist. The arbiter is of opinion that the term ‘“ highlands™ may be applied
to a tract of land, which, without being hilly, divides waters flowing in different
directions.

2nd. The arbiter has expressed his opinion that it is of no use to enquire -
what were the ancient boundaries of the North American Provinces, which
were pot mamtaned by the Treaty of 1783, and had never been distinctly
ascertained. .

3rd. The north-west angle of Nova Scotia had not been ascertained, nor was
it known in 1783 ; it is an angle still to be found. .

4th. No argument can be adduced fiom the exercise of the rights of sover-
eignty, over the fief and over the settlements of Madawaska. .

5th. The highlands should divide immediately and not mediately, nvers
flowing into the St. Lawrence from rivers flowing into the Atlantic.

6th. Rivers falhng into the Bay of Chaleurs, as the Restigouche doeg;-erinto— -
the Bay of Fundy, as does the St. John, caunot be considered as rivers flowing
mto the Atlantic,

7th. Neither the line of boundary claimed by Great Brtain, nor that claimed

-by the United States, can be adjudged as the true line.

His Majesty’s Government were willing to restore Rouse’s Point, but they
conceived that it would be necessary to adopt the decision of the arbiter upon the
above-enumerated seven points, before any satisfactory or useful result could be
obtained from the local survey proposed by the Amencan Government.

His Majesty’s Government thought that they were entitled to claim from
the Government of the United States an acquiescence in these decisions, as they
are enumecrated, 6f the arbiter; and that & a preliminary to any attempt to scttle
the remaining points by negotiation, they Rught to be satisfied that the General
Government is posscsed of the powers neckgsary for carrying into effect any ar-
rangement upon which the two partics might aghwe. The difficulty which prevented
the Umted States form acquiescing mn the determination of the King of the
Netherlands, namely, that His Netherland Majesty’s proposed hne of boundary
did not agree with that which is described in the Treaty, would equally apply to
a line drawn, as Mr. Livingston has proposed, to the westward of the line men-
goned in the Treaty as to be drawn due north fiom the source of the River

t. Croix. .

The President of the United States declined acquieséing, as proposed by His
Majesty’s Govérnment, in the seven above-mentioued decisions, growing out of
the first point of difference sabmutted to the arbiter; and the President also
denied that the two remaiming points of difference between the two countries
which had been submitted to the arbiter had been decided, as assumed by His
Maje<tv’s Government.

The Secretary of State, Mr. McLane, m his answer,dated 11th March, 1834,

-
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expressed his regret that it should still be considered by His Majesty’s Govern-
ment that any part of the opinion of the arbiter is obligatory upon either party.
The only proposition in which the United States was disposed to acquiesce, was
the adoption of the stream decided by the arbiter to be the north-westernmost
head of the Connecticut River; and this only on condition that His Majesty’s
Government should accede to Mr. Livingston’s proposal for a new commission of
survey. < /

With regard to the third point, which His Majesty’s Government thought -
sufficiently decided by the arbiter, who recommended that the parallel of the
45th degree, north latitude should be re-surveyed, the United States insist upon
adhering to the survey of Valentiné and Collins, because grants of land have been
made by the respective Governments on both sides up to that line. That line,
of Valentine and Collins, the president would consent to adopt, if his proposition
should be embraced for a new survey. ‘ I

To acquiesce in the seven subordinate points would be, in the opinion of -
Mr. McLane, to defeat the ascertainment of the boundary, according to the
Treaty of 1783, which was the object of the president’s proposition, and would
confine the negotiations, in limine, to a conventional Lne, for which the
institutions of the Unitéd States would not permit the president to treat, and
which cannot be resorted to until it is found impracticable by the proposed com-
mission of survey to trace the boundary according to the Treaty of 1783, and
then it is a measure which can only be adopted with the special assent of the
State of Maine. .

No notice is taken of His Majesty’s willingness to cede Rouse’s Point as-one
of the preliminaries. Mr: McLane observes in his note, that the arbiter has
expressed his opinion ‘¢ that 1t will be suitable to proceed to fresh operations to
«,measure the observed latitude ; but in such a manner that the fort at Rouse’s
*“Point shall be included in the territory of the United States.” ’

No satisfactory answer was given in Mr. McLane’s note, to the enquiries of
the British Government, respecting the power of the president to make a fipal
arrangement. It is stated only that, should the ne-v commission succeed in
finding highlands separating rivers according to the Treaty, the president can
agree to make the line drawn to them the boundary, without reference to the
State of Maine, because it will be a hne traced sufficiently, according to the
Treaty of 1783 e -

The president of the United States having in a ghessage, July 1834, to
Congress, characterised the_correspondence which had been carried on under the
instructions of Lord Palmerston, since the month of April 1833, respecting the
boundary, as a negotiation which liad been in progress ever since ; the British
Minister at Washington was instructed to be prepared, should any communication

be made to him from-the President on the question of boundary, todeclare that His....__

Majesty’s Government considered the commumications which they have made to
the American Government, as having turned entirely upon preliminary points,
and as having left the: two parties equally free, as to the question whether tresh
negotiations shyll now be entered into for the settlement of the matters in
dispute, and al%o as%@o the choice of place where such negotiations are to be
held.

The preceding summary of the proceedings for settling the north-eastern
boundary of the United States, clearly shows that the delay in adjusting the
differences between Great Britain and the United States is not attributable to the
former, but to the determination of the United States to adhere to an imprac-
ticable mode of settling it, namely, the tracing of the hine of boundary, according-
to the description laid down in the Treaty of 1783. Ths was the only basis of
the new negotiation offered by the President, to be opened at Washington, after
the rejection by the Senate of the line of boundary proposed in the award of the
King of the Netherlands, as a suitable compromise, and which Great Britain had
announced her willingness to adopt, though 1t would sacrifice part of her just
claims, To this inadmissible basis of a new negotiation, a new pretension was
added, as equally conducive to the preservation ot the good understanding between
the two nations, namely, the navigation of the river St."John and 1its tributary
streams, though the whole course of that river from its source to its mouth, flows
through a2 country hitherto in the exclusive possession of Great Britain. As
Great Britain refused to admnt the prinviple of treating about the navigation of
the St. John, as necessarily connected with the question of boundary, that pre-

~J
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tension .was withdrawn; and the proposal subsequently made to constitute a
commission of survey to search after highlands and the north-west angle of No a
Scotia ; with this only deviation from the description in the Treaty of 1783, that
the commissioners should not be restricted to the due north line, as is stated in
the Treaty, but should be allowed to explore the country anywhere westward of
that line. This is not such a deviation from the strict terms of the Treaty
as can lead to a hope, after all that has passed, that a new commission will
di7$§3over the features of the boundary, as they are described in the Treaty of

1 . ¥

The delineation of the limits of -the ancient and original settlements of
European States in North America, was necessarily vague and obscure. The British
settlements at first were divided into North and South Virginia. That part of
New Brunswick involved in the question of the north-eastern boundary of , the
United States, was formerly the French Province of Acadie, which was ceded to
Great Britain by the 12th article of the Treaty of Utrecht ; and the limits of that
province were a 3ource of controversy between Great Britain and France, until
the cession of the remaining French North American possessions by the Treaty

of 1763. Afterwads the uncertainty of the delimitations of the North American
settlements was a constant source of altercation between their provincial Guvern.
ments. .

In this state of uncertainty of the colonial limits, and no actual survey of
the country baving taken place, the commissioners who framed the Treaty of
1783, were called upon to trace a boundary between provinces which were to
remain in possession of Great Britain, and provinces which-were -constituted by
that Treaty into independent states, with no better map of the country before
them than the one published in 1755, by Mitchell, under the protection of
General Pownel, governor of New England. )

One of the thirteen colonies acknowledged by the Treaty of 1783, by Great
Britain, to be independent, was that of Massachusetts Bay. It would be reason-
able to conclude that the chartered limits of Massachusetts would at once define
the intended north-eastern boundary of the United States, but the limits between
Nova Scotia and Massachusetts had never been established, and when the
Treaty of 1783 was made, thecharter of William and Mary, of 1691, was in
force, which incorporated into one province by the name of the province of
Massachusetts Bay in New England, the old colony of Massachusetts Bay—the
colony of New Plymouth—the province of Maine—the territory called Acadie,
or Nova Scotia—and all the lands lying between Nova Scotia and Maine.

According to the interpretation of this charter by the United States, the
river St. Lawrence was the northern boundary of the United States. But it
never could be the intention of the framers of the Treaty to confer upon the
United States all the territory included in the charter of 1691. Their object
was to draw a new line, and the arbiter, the King of the Netherlands, after a due
consideration of the statements submitted to him, declared in his award that
the ‘arguments drawn from the ancient dehmitation of the provinces were
inconclusive.

With regard to the accuracy with which the boundary was described 1 the
Treaty of 1783, no less than four articles of the Treaty of Ghent contain pro.
visions for ascertaining and tracing, by special commissionS, as many portious
of the line of boundary intended in the former. With regard to the north-eastern
boundary of the United States, still disputed by the respective parties, the point
of departure was confidently laid down in the Treaty as at the source of the St.
Croix river, but the river which was to be considered as the St. Croix river of
the Treaty was not ascertained until 1798, by a commission constituted under a
Treaty concluded in 1794. o
Thedefective descriptionof the boundary in the Treaty has been acknow-
ledged by both parties. The north-eastern boundary -of the United States,
depends upon ascertaining the position of highlands, dividing rivers which
empty themselves into the river St. Lawrence from rivers which fall into the
Atlantic Ocean. Ubpon such highlands the north-west angle of Nova scotia,
according to the Treaty, is to be found. -

In the year 1802, Mr. Madison, at that time Secretary of State for the
United States, in his instructions to Mr Rufus King, who signed a Convention
with Lord Hawkesbury, in London (which was never ratified by the United
Btates) observed, that the difficulty in fixing the north-west angle of Nova Scotia
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_““ arises from a reference in the Treaty of 1783, to highlands which it is now

found have no definite existence.” ‘
In a message to Congress, dated October 17, 1803, the President of the

“United States, Mr. Jefferson stated, that « a farther knowledge of the ground in

the north-eastern and north-western angles of the United States, has evinced.’

that the boundaries established by the Treaty of Paris, between the British

territories and ours, in those points, were too imperfectly described to be _

susceptible of execution.”

Commissioners of boundary, under the fifth article of the Treaty of Ghent,
in the month of September, 1816, assembled to explore the due north-line from
the source of the St. Croix, and when they finally adjourned their meetings on the
13th of April, 1822, they could not agree upon the position of the highlands,
and of the north-west angle of Nova Scotia, of the Treaty of 1783.

Since the reports of the commissioners were delivered to their respective
Governments, the King of the Netherlands has declared it to be his opinion,
after a due consideration of the statements submitted to His Majesty, that the
north-west angle of, Nova Scotia was unknown when the Treaty of 1783 was
concluded. .

Thus it appears, that after upwards of fifty years of controversy, the point
of the highlands due north of the source of the St. Croix River, designated in
the Treaty of 1783, as the north-west angle of Nova Scotia, has not yet been
ascertained. Yet after all that has passed, the United States persist in restricting
any negotiation between the two countries for settling the boundary to a renewed
effort to trace their north-eastern boundary according to the description of it laid
down in the Treaty of Paris., They attribute the failure hitherto to ascertain that
line to the neglect of the common rules usual in surveying, in order to settle
disputed locations, which consists in finding, first, the natural object to which

.the line of boundary is to be drawn. The natural object in the Treaty of 1783 is,
the highlands which have hitherto been sought for upon the due north line from
the St.Croix. It is now proposed by the United States to send a special ‘com-
mission, selected from scientific persons in Europe, with permission to discard
the due north-line of the Treaty, and to explore the disputed territory in search
of the highlands any where westward of that line ; and in answer to the suggestion
that the State of Maine may object to any such departure from the strict terms of
the Treaty, it is steted that a line drawn from the St. Croix to highlands,
wherever they may be found, west of the north-line, and either south or north of
the river St. John, will be such a compliance with the terms of the Treaty, that
the President will feel himself authorized to establish it as the boundary, without
reference to the State of Maine. ’

The British Government have hitherto insisted upon the highlands of the
Treaty being sought for exclusively south of the St. John river, and the United

States, according to Mr. McLane’s pote of the 5th of June, 1833, have, “ with ~

‘“ equal confidence and pertinacity, insisted upan seeking for them exclusively
‘“ north of that river.” The justice of the pretension of the Americans to do so
may be ascertained by a reference to the British statements laid before the
arbiter.

The instructions of congress to the American commissioners employed to
negotiate at Paris the Treaty of 1783, and which are to be found in the third
volume of the ¢ Secret Journals of Congress” shows that it was not thought
advisable to continue the war in order to obtain the territory bounded by the St.
John river. There was no question of a claim to any territory beyond that
river, but ever since the report of the commissioners of -boundary was made.in
1822, the United States have contended that the highlands of the Treaty are
only to be found upon an equivocal height of land sixty-six miles north of the
St John, on the boundary of Lower Canada, because a division of rivers is men-
tioned in the King’s proclamation of 1763, and the Quebec Act of 1774, which
established that boundary in somewhat similar terms as those to be found in the
Treaty of 1783. Though Great Britain offered to allow. the north-eastern
boundary of the United States to be carried beyond or north of St. John,
when she was willing to adopt the line of the King of the Netherlands, the
sacrifice of just claims in order to acquiesce in a compromise suggested by the
arbiter, and which was rejected by the United States, does not imply any acknow-
ledgment of the right of the United States to a boundary which they never con-
emplated when the Treaty of 1783 was negotiated.
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Though the question of boundary involves the right to the possession of
10,000 square miles of land,—the land in question is covered with a forest of
trees. It is' not settled, nor can it be settled until by the adjustment of the
boundary, the disputed title is adjudged to one of the respective parties. Until
that shall take place both Governments are under an implied engagement to
preserve the disputed territory in its present state.

Though the communications on the boundary question received from the
Goverament of the United States within the last two years are full of professions
of a sincere desire to remove the possibility of the relations between the two
Governments being disturbed by ‘leaving the boundary question unscttled, yet,
after all that has passed, the Americans persist in restricting any negotiation for
the settlement of so important a question, to a renewed effort to trace their
north-gastern boundary strictly according to the description of it laid down in
:he Treaty, which His Mujesty’s Government have declared to them to be
10peless. ) - k g '

Great Britain is entirely released from any obligations contracted under the
seventh article of the Convention of Arbitration, to abide hereafter by the line
of boundary proposed by the King of the Netherlands. It has been rejected by
the United States, augd can no longer be considered as the lcast measure of
concession, which Great Britain will grant for the sake of adjusting this difference
between the two nations. The line of the King of the Netherlands carries the
boundary of the United States beyond the St. John, and into thé neighbourhood
of the St. Lawrence, and it has been clearly shewn in the British statements, that
the United States cannot have a claim to any territory north of that river.

(Signed) CHAS. R. VAUGHAN.

g No. 41.
Sir C. R. L;augh:{u to Viscount Palmerston.—(Received Ja;zuary 12, 1835

@

{Extract.) Washington, December 2, 1834.

.
P O Ve Tl b
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ALTHOUGH a regular packet will not” leave New York for Liverpool -

before the Bth instant, I shall.sénd this despatch to New York this day that it may
be forwarded to your Lordship by the first vessel which may leave that port for
England, in order to transmit to your Lordship a copy of the annual message of
the President of the United States, which ‘was this day delivered to Congress.

The notice taken in the message of the relations with Great Britaim,
consists in stating that the question of the north-castern boundary 1s still
pending,.and that the proposition made in accordance with the resolution of the
Senate, for the establishment of .a line according to the Treaty of 1783, had not
been accepted by the British Government, but a hope, is indulged that an
adjustment may be effected on the basis of that proposition

Inclosure in No. 41.

Extract from the Message of the President of the United States to Congress.... ¥

o

THE question of the north-eastern boundary is still pending with Great
Britain, and the proposition made in accordance with the resolution of the
Senate for the establishment of a line according to the Treaty of 1783, has not
been accepted by that Government. Believing that every disposition is felt on
both sides to adjust this perplexing question to the satisfaction of all the parties

interested in it, the hope 13 yet indulged that it may be cffected on the basis o,

that proposition. ¢
Ist December, 1834.

v
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No. 42.
Sir C.R. Vaughan to Viscount Palmerston.—(Recewed January 14, 1835.)

My Lord, Washington, December 12, 1834. S
_I HAVE the honour to acknowlege the receipt, on the 8th December, by ~
: way of Liverpool, of your Lordship’s despatch of October 30, in answer to the
communications made through me, to the Government of the United States,
upon the subject of settling the north-eastern boundary of the latter.
1 waited upon the Secretary of State of the United States, Mr. Forsyth, and
allowed him to read your Lordship’s -despatch, which I afterwards stated in the .
form of an official note, and I begged<him’ to remark that it was dated the 30th
of October, and that it would have been received previously to the meeting of : ,
Congress, had the packet-ship, by which it was sent, had a more favourable
passage. ‘
I%’Ir. Forsyth was not prepared, on such an occasion, to give any opinion
upon the contents of your Lordship’s despatch, but he expressed his regret’ that
- the Senate had not acquiesced in the line of boundary proposed by the King of

the Netherlands. I have the honour to be, &c.
Viscount Palmerston, G.C.B. - (Signed) CHAS. R. YAUGHAN.
§c. &e. &e. .
4
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No. 43.

Sir C. R. Vaughan to the Duke of Wellington.—( Received February 6.)

My Lord Duke, Wa;shington, January.12, 1835.

THE question of boundary between His Majesty’s North American Posses-
sions and the United States, having been the subject of an incidental discussion
in the House of Representatives, I have the honor to enclose a copy of the
report of the debate as given in the ¢ National Intelligencer.”*

) Mr. Lincoln of Massachusetts (formerly Governor of that State) offered,
a Resolution on the 24th December, that the President should be requested to
communicate the correspondence between the British Government and the
United States, which” may have taken place since the latter rejected ** the
advisory opinion of the King of the Netherlands ; together with any information
respecting the exercise of jurisdiction by British authorities over the disputed
territory, angd any correspondence in his possession between the General Govern- ‘
ment and the State of Maine, on the subject of boundary.

Mr. Lincoln having been called upon by a representative from Maine, to
explain his motives for offering this resolution without any previous consulta-
tion with the deputation of Congress from that State, observed that Massachur
setts was equally interested with Maine in_the settlement of the boundary.
‘When that State was separated from MAssachusetts, the latter reserved to itself
a moiety of the wild uncultivated lands; and that upwards of five millions of
acres were involved in the disputed boundary, to which Great Britain ¢ by a
monstrous pretension under the Treaty of 1783,” has extended a claim.

Mr. Lincoln then entered into a-history of $he Treaties and Conventions,
which had been concluded for the settlement of the boundary, and he stated that
the arbiter, to whose decision the question had been submitted, instead of declaring

’ the true position of the highlands where the due north line from the St. Croix
was to terminate, had substituted a proposition of his own for the establishment
of a new line of boundary. This result of the arbitration was received both in
Maine and Massachusetts  with a burst of surprise, indignation and apprehen.

* ¢¢ gion,’’ and the legislatures of both States remonstrated against its acceptance.
It was rejected by the Senate: and he now wished to know on what grounds

-

-

"* See Class B.
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Great Britain had not accepted, as stated in the President’s message, the offer
rccommended by the Senate, to open a new negotiation, and what hope remained
“that the British Government would do that heteafter, which for three years
¢ she has refused to do.” P )
Massachusetts he observed, was pledged to stand by Maine, and no other
boundary would ever' be accepted by those States, than the one described in the
Treaty of 1783. Large tracts of land in the disputed territory had been offered by
these States for sale, and townships and roads marked out, all of which were
interrupted, and in deference to the General Government, the States had sus-
pended their rights of possession, pending the arbitrationi; but they would not be
content much longer that this question should remain unsettled. He called
upon the house to remember that the inhabitants upon the disputed territory
were American citizens, who had acquired their title to their possession§ under
the State Governments, and they had been molested in their persons and their
property by the British authorities of New Brunswick. Mr. Lincoln ended with
declaring that if the controversy was not soon ended ‘* the States will re-assert
their possessive rights, and collisions will ensue.”

e resolution- was carried on the 27th December by 88 votes to 79; five out
of eight representatives of the State of Maine voting against it. They declared,
that they considered it to be an officious interference with their duties; that the
granting of the correspondence might do harm, ¢ while a hope remains of a
‘* peaceable adjustment ;’” and they acknowledged that in the State of Maine there
was an ‘‘ apathy”-on this subject, 'which was in the hands of the executive, and
they did not desire to interpose obstacles to its progress and termination.

On the 6th instant the President communicated his answer to the House of
Representatives, and I have the honor to enclose a copy of it. He acquainted
the House, that it would be incompatible with the public interest-to lay before
them any communication between the two Governments, negotiations for the
settlement of the north-eastern boundary being now in progress.

Your Grace will find the speech of Mr. Lincoln full of exaggerated preten-
sions which never fail to accompany any allusion to the question of boundary.

As no part of the disputed territory has ever been withdrawn from the
sovereignty of Great Britain, in consequence of the defective description of the
line of boundary in the Treaty of 1783, American citizens cannot have acquired,
justly, atitle to any lands, from the State of Maine, or of Massachusetts, a3 asserted
by Mr. Lincoln ; and theré cannot be any pretence for disputing the unin-
terrupted exercise of jurisdiction gver that territory by the British authorities of
New Brunswick. - i‘h

I am sorry to observe inr speeches in Congress, and in the newspapers of
all parties published at Washington, a disposition to excite resentment, by
representing” Great Britain as in forcible possession of territory belonging to the
United States, and that American citizens have been imprisoned by British
authorities, because they obeyed the laws of their own Government. E

Mr. Lincoln declared that the States of Maine and Massachusetts will never
consent to any line of boundary,-but that which 1s laid down in the Treaty of
i783; and so long as the basis of that Treaty is adhered to rigidly by the
Americans, the greatest difficulty will attend every attempt to adjust this
perplexing controversy. -

M. Forsyth, the Secretary of State, wasin the Senate in 1832, and voted for
the acceptance of the line of boundary suggested by the King of the Nether-

lands, and I am convinced that he sincerely regrets the rejection of it by the

Senate. The decision of the King of ‘the Netherlands, and the willingness of
His Majesty’s Government to acquiesce in”it, seem likely to embarrass any
future negotiation. When I urge the, necessity of abandoning the terms of the
Treaty, and I venture to suggest a conventional line of boundary, I am met
with the objection that it is.not equal to the terms proposed by the arbiter.
Now, the decision of the arbiter was acquiesced in by His Majesty’s Government,
in fulfilment of the obligations confracted under the VIIth Article of the
Convention of Arbitration, and the United ‘States having rejected the decision,
Greaf Britain is entirely released from any reference in a futare adjustment to
that measure of reconciliation. A sufficient manifestation of an earnest dispo-
sition on the part of His Majesty’s Government to bring to a satisfactory
adjustment the dispute about boundary, has been made by a declaration of

4]
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willingness to accept the very disadvantageous line proposed by the King of the
Netherlands ; by the proposal foi acquiescence, previously to future proceedings,

in certain preliminary points in which the United States refused to acquiesce,

and in the late proposal for agreement on some pomnts, still under the consider-
ation of the Government of the United States,-as preliminary to, accepting the
President’s last proposal, and to which I have not yet received an answer.

I trust that the General Government will continue effectually to controul the
disposition of the legislatures of Maine and Massachusetts, as manifested by
Mr. Lincoln, to attempt to obtain either by force or contrivance, possession of

/ any part of the territory, to which their title is defective, at least so long as the

two Governments are engaged in bringing “.their dispute to an amicable

adjustment. I have the honour to be, &c. .
(Signed) CHAS. R. VAUGHAN.

His Grace the Duke of Wellington, K.G. ' & ,

&c. §e. &e. '

-

I

Inclosure in No. 43.

To the House of Representatives of the United States. &

IN answer to a resolution of the House of Representatives, passed on the
27th ultimo, I transmit a report made to me by the Secretary of State on the
subject, and I have to acquamt the House that the negotiation for the settle-
ment of the north-eastern boundary being now in progress, it would, in my
opinion, be incompatible with the public interests to lay before the House any
communications which have been had between the two ‘Governments since the
period alluded to in the resolution. ) ; .

. > (Signed) - ANDREW JACKSON. ~
Washington, January 6, 1835. . :

<

" Report td the President of the United States.

Department of State, Washington, January 5, 1835

THE Secretary of State, to whom was referred a resolution of the House
of Representatives of the 27th ultimo, requesting the President 'to lay before
the House, if in his opinion it is not_incompatible with the public interest, any
communications which may have been had between the Gbvernment of the
United States- and that of Great Britain, since the rejection by the former of
the advisory opinion of the King of the Netherlands, in reference-to:the esta-
blishment and final settlement of the north-eastern boundary of the United
States, heretofore 1n controversy between the two Governments, and also request-
mgethe President to commnunicate any information he may possess of the
exercise of practical jurisdiction by the #uthorities of the British Province of
Nesw Brunswick over the disputed territory within the limits of the State of
Maine, according to the true line of boundary as claimed by the United States,
and especially upon that part of the territory which has béen incorporated by-
the Government of Maine into the town of Madawaska, together with such
representations and correspondence (if any) as have been had-by the executive
of that State with the Government of the United 'States on the- subject, has
the honor to report, that the Department has no information which has not
already been laid before'the House, of the’exercise of practical jurisdiction by
the authorities of the Brtish "Province of New Brunswick over the disputed
territory within the limits of the State of Maine; mor any other representation

“or correspondence had by the executive of that State with the Government of

the United States on that subject. Representations were made to this Depart-
ment in the latter part of the year 1833, by the British Minister at Washington,
on the part of the authorities of New Brunswick, complaining of infractions of
the understanding subsisting between the two Governments in regard to the
disputed~territory. These complaints, however, on being referred to the
Governors of Maine and -Massachusetts for explanation, were believed to be
without just grounds. There was no complaint on the part of Maine, and the
correspondence which took pface on the occasion, is not supposed to be within
the scope of the resolution of the Hous%I
¢ .
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As the negotiation between the United "States and Great Britain, whaclt
was commenced in‘accordance with a resolution of the Senate after the rejectioft
of the advisory opinion of the King:of the Netherlands, for the establishment
of the nortb-eastern boundary, is now in progress, it is submitted to the Presi-
dent whether it would be compatible with the public interest to lay before the
House any communications which have passed between the two Governments
on the“sybject.

_ All which 1s respectfully submitted.

(Signed) *©  JOHN FORSYTH. ™ -
d . No. 44.\ .
' Sir C. R. Vaughan to the Duke of Wellington.— (Received May 20)
(Extract ) - = " Washington, April 20,1835

I HAVE been, for some time n daily expectation of receiving fitiin Mr.
Forsyth, an answer to my note, presented at the beginning of the tmonth of
December last, calling upon the Government of the United States as a ndcessary.

" preliminary to further proceedings respecting the proposal of the President for a

new survey, that they should acquiesce in the opinion of the King of the Nether-
lands, that the Restigouche River, which emplies itself into the Bay ot Chaleurs,
and the River St. John, which cmpties itselt into. the Bay of Fundy, ought not
to be considered as rivers designated 1n the Treaty of 1783, as fallng into the
Atlantic Ocean. - o . «

I am given to understand by Mr. Forsyth, that the Government of the
United States will not acquiesce in that opimon, though I-have endeavoured to
impress upon hum that the proposition of the President cannot be adopted by
His Majesty’s Government without that point, as well asthe principles upon which

. the new survey is to be conducted, being settled 1 a special Convention. Great
Britain had justly required acquiescence in several points which the arbiter had
decided in the spirit of the agreement to a reference. It remains to be seen on
what grounds Mr. Forsyth will place the refusal of the United States in his
note, which I trust that I shall receive before the next packet will sail from
New York. — — , - o i

It is to be regretted, upon a review of the proceedings to settle the boundary,
that every effort hitherto made to bring the question ta a contlusion, has had the
effect of throwin fresh-difficulties 1n the way ot a final settlement. ¥ allude to
the result of the cofninissions of 1794 n 1798, the result of the commissions
ander the Treaty of Ghent, concluded in 1814, and the result of the reference to
arbitration 1n 1531.

The declaration of 1798 fived the departure of the hne, without any con-
sideration of the country through which 1t was to be drawn, due north, and
without ascertaming the existence of the highlands on which it was to' terminate.

-The consequence has been, that afteiwards m 1602 and 1803, we find

Mr. Madison and Mr Jefferson asserting that they have no definite existence ;

and the American commnssxont;?w‘-i showed that, by our having consented
to adopt the easternmost branth™ of that nver which they chose to tix upon
instead of the westernmost, as the St. Croix of the Treaty, a line drawn due
north would not intersect the highlands at Mars Hnll, but pass to the eastward
of 1t, and before it could reach avy land marked by a division of nivers, they
carried it beyond the river St. John, and to the north of it sixty-six miles.
Many rivers in Brtish ‘North America, when they were first discovered,
were christened St. Croix, by fixing upon a cquspicuous point on the banks the
“sign of a cross. It 1s difficult to believe that the St. Croix agreed upon 1n 1798,
was the St. Croix river of the Treaty of 1783; the latter was -named because
such a rivér was thought ta be the castern boundary of the colony of Massa-
chusetts, not the eastern boundary of the ‘‘ province of Massachusetts ‘Bay in

- New England,” incorporated by the ¢harter of William andMary in 1691. ~ It was

decided 1n 1750, according to the memoirs of the British and French commis-
signers, published 1 1755, that"the Penobscot river was the boundary of Nova
Scotia, or Acadie, for the country frequently passed under both names. It was
afterwards asserted that the river Kennebec was the western boundary. Both
, those rivers have their sources m highlands, which divide rivers fa)ling into the

3
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-Atlantic, from rivers which empty themselves into the St. Lawrence. Previously
to 1783, highlands of that description had been found by General Arnold, on his
expedition to Quebec in 1775. It is stated in the published account of that ex-
pedition, that he passed up the Kennebecto its source, and then crossed ‘¢ a ridge
‘“ of land which separates the waters falling into the St. Lawrence from those
*“ which run into the'sea.” It is fair to.conclude that this was the position of
the highlands contemplated by the negotiators at Paris, particularly when we
recollect that up to 1781 or 1782, the Americans placed the north-west angle
of Nova Scotia thereabouts, at the sources of the St. John.

No. 45. . ‘
Sir C. R. Vaughan to the Duke of Wellington.—( Received May 30.) -

- My Lord Duke, ‘ Washington, May 4, 1835.

I HAVE the honor to trahsmit to your;Grace a copy of a note from the
Secretary of State of the United States, containing an answer to the observations
made in the month of December last, according to instructions received from
His Majesty’s Government, respecting the question of boundary. .

“Your Grace will find in the note a recapitulation of the proceedings of the
respective parties in sabstantiating their claims, an examination of the terms of
the award, and finally a declaration that the proposal of His Majesty’s Govern-
ment to consider the rivers Restigouche and St. John,.as rivers not falling
directly into the Atlantic, as inadmissible. )

The Secretary of State positively denies, that in the award of the King of
the Netherlands, the view taken by His Majesty’s Government of the point in
dispute respecting those rivers, is sustained. The suggestion which I made in
a note to. Mr. McLane in 1833, has been favourably noticed by the Prgsident,
and he-has authorized the Secretary of State to declare that had he unlimited
control over the question, he would have attended to, it in the same spirit in
which it*was offered. As the President cannot make any other proposition than
the one for a new survey, a wish is expressed that some proposal should be
made by His Majesty’s Government in a form sufficiently definite to enable the
President to take the sense of the State of Maine upon it, and the President has
- ——- —-—directed the Secretary of State to confer with me.

’ The answer which I have thought it my duty to return to the note contains
a refutation of the assertion of Mr. Forsyth, that -His Majesty’s Government had
nusinterpreted the terms of the award ot the King of the Netherlands. I have
acknowledged the desire (which 1 am convinced 1s sincere) of the President to
) do everything within his constitutional competency-to settle the boundary, and
I have stated my readmess to confer with the. Secretary of State, whenever 1t~
may be convement -to receive _me. As-the constitutional difficulties brought
forward by Maine are considered as thesprincipal obstacle in the way of a final
adjustment, I have, in my note, a copy of which I bave the honor to enclose,
pomted out that their removal esclusively” belongs to the executive branch of
the American Government :

It unfortunately happens, that the Secretary of State, leaves Washington -
to-day, and will be absent for some time. I have, only therefore, been able to-see
hum onde. T begged him to inform me, what was the nature ot the proposition
which 1t was wished that Ihis Majesty’s Government would make in 2 definite... .
form L

The answer leads me to suppose that it s wished that His Majesty’s
Government could be persuaded to grant such an equivalent to Maine, tfor the
territory (that thé State has no title ta) between the American north hne of the
St John, and the river St. Francis, which prevented the General Government from
accepting the line of the arbiter.  Maune attempted in 1832, when the President
- was disposed to acquiesce in the award, to negotiate with the General Government

for such an equivalent as the price to be paid to that State, for waving the consti-

tutional difficultics. I informed the Secretary of State that it such was the object,

[ could not believe if possible for His Majesty’s Government to consent to purchase

the acceptance of the State of Maine, of a line of boundary, which entailed

upon Great Britain so great a sacnfice of her just claims, and to which His

Majesty’s Government never could have consented, but in fulfilment of the

obhigation contracted under the VIIth 1\?rticle of the Convention of Arbitration.

2
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Mr. Forsyth insisted that Maine could not be expected to accept any line. of ,
boundary, which shou]d not be better than that which she rejected under the /
award ; and I protested, as the award had been rejected, against that concession _/
being ever considered as the least sacrifice’ Great Bntmn was to make, inorder .7
to conciliate Maine.

I have seen a disposition in former despatches from His Majesty’ s Govern- 86
ment to consent still to acquiesce in the line of the King of the Nctherlands,
which was so manifestly advantageous to the United States, and I am surprised
(t]lnt a proposal has not been made in the Senate, bv this time, to revoke their

ecision.

~3

I have the honour to be, &c. ) u

(Signed) CHAS. R VAUGHAN.
His Grace the Duke of Wellington, ‘K. G
&e. - ‘K,c. §e.

L . -

)

A J Inclosure 1 in No. 45.

The Hon. Jokn Forsyth to Sir C. R. Vaughan.

Department of State, Washington, April 28, 1835.

. THE observatxons of the Bth December, subnntted under instructions from
the British Government, by Sir Charles R. Vaughan, &c. &c., on the proposition
made by the United States, for the settlement ol\the dxsputed botindary, between
the United States and His*Britannic Majesty’s No merican Possessions, have
been laid before the President, and by his direction the undersigned Secretary
of State of the Unitéd States, has now the honor to reply. .

"The President reciprocates, most fully, the spirit of cordial friendship
towards the Government of the United States and hitwself, by which Sir Charles
R.Vaughan is pleased to-assure the Undersigned, that His Majcsty s Government
is actuatcd and sees, with satisfaction, the renewed assurances of its de<1 e to
arrive at a scttlement- of the question -of boundarys-b 5, T Con- T
sistent with ‘the honor and éssential intcrests of Great Britain, The Under- -
signed is instructed to repeat, on the part of the President,_the expression of his
determination to effcctuate this object, by all the mcans within his cotistitutional
competency, which are reconcileable to bis views, of what are justly due to the
character and interests of the United States. ..

The President has derived a satisfaction proportionate to ‘his deep sense Of
its importance, from the success which has attended the past efforts of the two
Gov ernments, in removing existing, and prey enting the recurrence of new,
obstacles, to"the most liberal and friendly intercourse between them; and it
would be a seurce of unalloyed pleasure to be able, during the short pcnod which
ke may remain at the head of the Government, to brmg to a conclusion, satis-
factory to both parties, a controversy which has been- _]Uaﬂ) described as the
only matter of serious difficulty, which is -still in contestation between Great
- Britain and the United States. !

The Convention authorizing and regulating the: reference of the pomts of
difference to a friendly Sovereign, and theselection of that Sovercign, had been made
before the President entered on the duties of his office; but no timewas lost in adopt-
ing and facilitating all the measures inwhich his avenc),could be properly employed
to bring that reference to 2 speedy and satisfactory result. If the distinguished
arbiter agreed upon, had found himself able to come to a decision upon the sub-
ject, satisfactory to his own judgment, the Government of the United States
could not have hesitated, for a moment, whatever might have been/ its opinion
of the justicc of such decision, to have united with His ,Majesty's Government
in carrying it, fully and immediat‘ely.. into effect.  Unfortunately this was beyond
" his power, and the respected arbiter was too sensible of what was due, as well to
his own' high character as to the parties, to profess to have done, what he found
himself unable to.accomplish. - Believing sincerely, but, as the President cannot
but think, crroncoub!) that he could no clhcharrfc thc functons of arhitrator, hc,
from unquesf ioned motives of friendly regard to the parties respectively, acted in
the character of mediator. That the acts or suggestions of the selccted Soxereign
in th¢ character of mediator, were not binding upon the parties, further than

¢y should, subsequently, respectively agree to adopt them, was a point tao clear
to furnish ground of dmputc between the two Gov ernments, nor was it less

. 1
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clearly the duty of the President to submit the whole matter as presented by the ’

arbiter, to the Senate of ‘the United States, for its constitutional advice and
co-operation. The recommendations of the “arbitrator were rejected by a large
majority of that body, and a resolution passed advising the President ¢ to opena
*“ new negotiation with His Britaunic Majesty’s Government for the ascertainment
* of the boundary between the possessions of the United States, and those of the
* King of Great Britain on the north-eastern frontier of the United-States,
“ accordm" to the Treaty of Peace of 1783.” The parties were thus placed,
In respect to the disputed boundar; in the situation respectively occupied by
them before the conclusion of the Convention of the 24th December, 1814, in

.virtuc of which, the various measures that had been successively adopted to

bring this controversy to a satisfactory termination were commenced, leaving
the President with no other rightfud authority for its adjustment than that of
opening anew negotiations for the settlement of the question according to the
terms and upon the principles of the Treaty-of 1783.

The Undersigned is specially instructed to assure Sir Charles R. Vau ghan,
that the Pr e51dent duly appreciates the prompt suggestion made by him, as His
Britannic Majesty’s Mimster, that a new negotiation should be opened, for the
establishment of a conventional boundary, between the two countres, which,
while it respected, as far as practicable, their existing pretensions, should secure
the best intercsts of each. - Possessing full power over the subject, His Britannic
Majesty’s Government might, very properly, consult what was due to its uniform
professions; and Sir Charles R. Vaughan ‘may assure his Government, that if
the President had like powers, he would have met the suggestion in as favorable
a spint as that by which it was prompted. His limited power has been heretofore
stated, and the reasons why, under the peculiar structure of our political system,
the Federal Government cannot aleniate any portion of the territory of a State,
without its comsent, have been given at large to Sir Charles R. Vaughan, as
well as the reasons why, under existing circumstances and while a hope
remains of arriving at a scttlement of the questxon, as originally presented under

the Treaty, thére 1s but little prospect that the State of Maine would agree to

establishment of a new line. Thus restricted in the exeraise of his discretion,
and embarrassed by the difficulties, ansing from the faiture of anterior efforts,
the Preaxdcnt has nevertheless given his constant attention to the subject, in the
hope of still being able to find some mode by which the protracted controversy
may be terminated satisfactorily.

The submission of the whole subject, or any part of it, to 2 few arbitrator,
promised too-little to attract the favorable consideration of exltahfegjartv The
desired adjustment was, therefore, to be sought for, m the application, to the
controverted question of some,new principle, not heretofore acted upon ;' and the
consequent prosecution of mveetwatlons hitherto unattempted, because regarded
& irrevelant and inapplicable. He thought, and, with respectful deference, to
the apprehension of His Maujesty’s Govcmment he still thinks, that with the
hearty co-operation on the part of His Majesty’s Government, the object, which
1s so desirable to all parties, a fair and equitable settlement of the -boundary in
dispute, according to the Treaty of 1783, by a faithful prosecution of the plan,
which has been submxttcd by hus directions, to the consideration of His Majesty’s
Goverqmcut is attamable.

‘By the Treaty of 1783, the boundary between the dominions of the two
Governments was to be a line drawn from the source of the St. Croix directly
north to’ the highlands, which divide the rivers which fall into the Atlantic
Ocean from those which fall into the river St. Lawrence ; the point at which the
due north line was to cut the highlands was also deswnated as the ndrth-west
angle of Nova Scotia, thence alon" the said highlands to the north-westernmost

head of the Connecticut river, &c‘ The- ascert'unment of the true north-west
atgle of Nova Scotia, or the desi*natlon of the highlands referred to, has been the

prmcx,pal difficulty by wluch the settlement of the boundary has been so long
retarded , and 1t“as ‘the supposed impracticability of satisfactorily accomphshmtr
that ascertanment” or designation which prevented the adjustment” by "the
arbitrator. The United States have always tontended, that the poiiit to which
they have uniformly claimed, is upon certain hghlands north of the river
8t. John, which answers, in every respect, the dcscmptlon given in the Treaty,
and 1s the true north-west angle of Nova Scotia; a claim, which is not imtended
to be abandoned o;:,;we'lkencd by any thing the President has authonzed to

.
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be proposed, or said wupon the subject. If the highlands now referred to, do,
in truth, answer the description, no doubt could be reasonably entertained of
the justice of our claim, as there would be a perfect concurrence in the
course prescribed, and the natural object designated by the Treaty; but on
the part of Great Britain, it has been strenuously contended, that no highlands,
answering the description in the Treaty, could be found northward of the
river St. Jobn, upon a line. running directly north ; and it has therefore been
insisted that the due north line shall be dégmed to terminate to the southward
of that river, and at a place called Mars Hill. "The President is gdvised,
that it is a rule in practical sarveying, which:'Prevailed in this country before
the revolution, and has since been, and: still is, considered obligatory, that

when there is found in the location of ‘thé premises described in a deed or -

any- other instrument, a disagreement in the course-of a given line, and the
bearing .of & natural object called for, as its termination, the given course must
be made to yield-to the given object, and the line closed at the object, in a
direction corresponding, as nearly as practicable, to the course prescribed ; upon
the principle, that the natural object furnishes evidence of the true intention of
the parties, which may be relied upon, with more safety than the course, errors

in which constantly occur, from the imperfection of the instruments used, or ___
the want of knowledge of those, in whose hands they may have been placed. °
.He hag thought this rule might be rightfully and properly applied to the matter

now in controversy, and is willing to agree, that if, upon a thorough examina-
tion, it shall appear to those appointed by the, parties, to make it, that His
Majesty’s Government is correct in its assumption, that the highlands hitherto

claimed by the United States, as those designated by the Treaty, do not answer

that description, but that those highlands are to be found, to the west of the //

due north line, that the boundary line should be closed according to the-
established rule in practical surveying. Whether there are highlands to be d
in a north-westerly course, from the source of the St. Croix, answer tter to
the description given in the Treaty of 1783, than those heretofore claimed, by

the United States, and so clearly identified as' to remove all reasonable doubt, -

remains to be ascertained. No inquiry into this fact, with a view to apply it
to the respective and conflicting pretensions of the parties, has hitherto been
made. It was under these circumstances, and with- such impressions, that
Mr. Livingston was authorised to propose to Sir Charles R. Vaughan, for the

-consideration of his Government, that a new commission should be appointed,
consisting of an equal number of cowmissioners, with an impire, selected by .

some friendly Sovereign, from among the most skilful men in Europe, to decide
on all points, in which they might disagree; or a commission, entitely composed
of scientific Europeans, selected by a friendly Sovereign, to be attended in the
survey and examination of the country, by agents appointed by the parties.
The adoption of this course would, it was urged, have the benefit of strict
impartiality in the commissioners’ local knowledge and high professional skill,
which though, heretofore, scparately called into action, have never before been
combined for the solution.of the question. -

In consequence of a wisliexpressed by Sir Charles R. Vaughan, to be |
. more fully advised of the views of the President, upon the subject of this propo-

sition, he was furnished with a diagram, by which the manner, in which it was

intended the line should berun, in the event of highlands being-discovered better

answering the description of the Treaty than those claimed by the United States:
was'pointed out distinctly ; while to relieve His Majesty’s Government from all

apprehension of a more extended claim of territory on our part, Mr. Eiingston-

was a uthorized to disclaim, and 'did disclaim, all pretensions on the parttof the

United States, to the-territory east of the line, which had been previously run
directly nort he source of the St. Croix. ~ Actuated by that sincere desire
to effect, in some proper-way, the settlement of the boundary in question, by
which he had been governed, Mr."MelLane was, subsequently, authorized by

the Presidenty to propose to Sir C. R. Vaughan,-for the consideration of His
Majesty’s Government, that, if the proposition made b?ﬁk%izgsﬁz, for the

~adjustment of ope of the three points of difference was acceépted, the United

¢ States would, on their part, consent to adopt the place designated by-Great

 Britain, as the north-westernmost head of the Conhécticut river ; and would-_

also, as to the remaining point, the line from the Conuecticut river to the
‘ , . : "

AN



' S
St. Lawrence, adopt that which was run by Valentine and Collins, which, it
was believed, would not be unacceptable to Great Britain. )

The Undersigned does not learn from the communication of Sir C. R.
Vaughan, that the justice and reasonableness of the rule of practical surveying,
offered, as the basis of Mr. Livingston’s proposition, is now disputed, although
not considered by His Majesty’s Government so generally established and
recognized, as was supposed by the predecessor of the Undersigned.

If 1t should become material to do so, which is not from the present aspect
of the question to be anticipated, the Undersigned would find no difficulty either
in fortitying the ground occupied by his Government in this regard, or in satis-
fying Sir Charles R. Vaughan that the instance of a supposed departure from
the 1ule brought into notice by His Britannic Majesty’s Government, is not at
variance with the assertion of Mr. Livingston, repeated by Mr. McLane. For
the present, therefore, he limits himself to this single remark—that the line
of demarcation between the United States and the possessions of Great Britain,
referred to by Sir Charles R. Vaughan, was not established as the true boundary
prescribed by the Treaty of 1783, but was a conventional substitute for it of a
parallel of latitude, the result of a new negotiation, controlled by other con-
siderations than those which were to be drawn from that instrument only.
Under these circumstances 1t is, with unfeigned regret, the President learns the
ecision of His Majesty’s Government not to agree to the proposition, made in
that spirit of accommodation by which the United States have, throughout, been
influenced, wi a precedent compliance, on their part, with inadmissible con-
ditions. These conditio re first brought to the -consideration of the Go-
vernment of the United States by Sit€-R. Vaughan’s letter to Mr. McLane of the
10th February, 1834, in which it was stated that arbiter in the course of his
reasoning on the main point, had expressed his opinion upon several subordinate
questions having a direct bearing thereon, these opinions regarded by His Ma-
jesty’s Government as decisions, ought to be acquiesced in by the parties, before
any steps are taken to carry the President’s proposition into effect. These
opinions, asstated by Sir C. R: Vaughan, were found to be seven in number, ém-
bracing, substantially, every suggestion of the difficulties the arbitrator had found
and expressed in yielding his assent to the American location of the disputed line.
Sir C. R. Vaughan has already been put in possession of the President’s views upon
the proposal of His Majesty’s Government. The President sincerely belieyes that
the new process of 1nvestigation proposed by him, might under g€ control of
the principle of practical surveying developed, lead to_a sg
agitating question, which, as it would be legally and faify made according to a
long established and well known rule, prevalent equally among the citizens of
the United States and the -subjects of His Britannic Majesty, ought to be, and °
he confidently trusted would be, satisfactory to all pakties. Under this con-
viction, and being moreover most solicitous that no means\by which so desirable
an object might be facilitated should be left untried, he\ consulted alike his
inclination and his duty, by inaking the proposil in question\ If His Majesty’s
Government are so firim in the belief that a satisfactory settement of the dis-
puted line of boundary accordiyg to the Treaty of 1783, is fo clearly impracti-
cable as to render all future efforts. to that end unavailing, \and had, on that
account, declined the offer mdade Ny the President, he mnght not have
had cause to complain. But it appearsd to him to be exceedipgly unreason-
able that he should be asked to adopt,Nin the prosecution pt a proposed
plan for the ascertainment of the true bounary as prescribed/by the Treaty,
those suggestions and opinions of the arbiter by which along”he had brought
his mind to the extraordinary conclusion that the—bdundaries pFescribed
could not be located; more especially so when the President sinterely
dissented from the correctness of those opinions, and when in addition
thereto the admission of some of them might, as understood by and follow-
ing the previous pretensions of His Majesty’s Government, establish, as the
true boundary of the Treaty of 1783, the line claimed by Great Britain, yet
declared by the arbiter himself, the adoption of whose opinions was thus
asked, to be towards the United States, unjust and inequitable, and not com-
porting with the obligations and intentions of the parties to that instrument. Sir,
Chas. R. Vaughan was informed by Mr."McLane, of the reasons upon which this
opinion of the President was founded, and His Majesty’s Government invoked,
not to persist in requiring conditions, to which the President could not assent.

%
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- The Presiderit is pleased to find, that the frank‘and conciliatory spirit, in which this

A%

was done, has been duly appreciated by His Majesty’s Government, and sincerely
regrets, that they were not also found to possess sufficient force and justice to
induce, it to withdraw entirely the objectionable conditions. Such he is concerned
to find, has not been the case ; but that, “on the contrary, while it has pleased
His Majesty’s Government to waive, for the present, six of the seven opinions
referred to, the remaining one, among the most important of them all, is stil
insisted upon. The President*does not think it necessary to direct any thing to
be added to the reasons, which have been urged by Mr. McLane, in support of
the objections of a general character to the course which His Majesty’s Govern-
ment think it justifiable to pursue in this respect, and the Undersigned, therefore,
only requests a careful reconsideration of them. "In respect to the specific con-
dition, still insisted upon, viz , that the St. John and Restigouche should be
treated by the proposed commission as not being Atlantic rivers, according to
the meaning of those terms in the Treaty, the Undersigned )Ebﬁ‘h%l few brief
remarks. ‘Whether these rivers were or were not to be so regarded, Was a point
most laboriously argued between the two Governments, but without success, as far
as it respected the opinions of either. Sir Chas. R. Vaughan, in his communi-
cation, to which this is a reply, has'reasserted some of the posttions of fact, and
reinforced some of the reasons then asserted and urged by hus Government ; but
the Undersigned is not apprized of any thing new, eifher of fact or argument, that
has now, for the first time, been brought forwvard. The inutility of renewing the
discussion on this point is so obvious, that the Undersigned deems it necessary
merely to suggest, that, however convincing and satisfactory the argument of the
British Government to itself, it has been éver considered by the United States
as altogether inconclusive; and the contrary position as most fully sustained by
the arguments and facts heretofore adduced on their part in the discussion
between the two Governments of the subject. That part of the commumication
of SirC. R. Vaughan, however, which sceks to strengthen the ground heretofore
taken on this point by his Government, by .calling to its aid the supposed con-
firmation by the arbiter, requires a more particular notice. In Sir C.R. Vaughan’s
note, of the 10th February, 1834, -the arbiter 1s represented, to have declared
¢ that rivers falling into the Bay of Chaleurs and the Bay of Fundy, cannot be
** considered, according to the meaning of the Ireaty, as rivers falling into the
‘“ Atlantic: and especially that the rivers St. John and Restigouche cannot be
‘‘ looked upon as answering the latter description,” and in Sir Charles R.
Vaughan’s last communication, the fact of such an opimién having been de-
clared, 1s tuken for granted. Without stopping to question the effect of such a
declaration upon the rights of the parties,as 1t has been rendered unnecessary by
what has heretofore been said, the Undersigned feels himself fully warranted in
questioning that any such opinion has been given by the respected arbiter.

i In regard to the first and most material point in controversy,—m here is the
spot designated in the Treaty as ‘the north-west angle of Nova Scotia, and where
the Inghlands dividing the rivers that empty themselves into the river St.
Lawrence, from those falling into the Atiantic’Ocean, along which highlands 1s
to be diawn the line of boundary from that angle to the north-westernmost head
of the Connecticutriver ?—the arbiter considered ** that the nature of the ditference,’
** and the vague and not sufficiently determimate stipulations of the Treaty of
““ 1783, do not permit to adjudge either of the lines to oue of the said parties
*“ without wounding the prinesples of law and equity, with regard to the other.”
It is indeed true, that in support 9f this view of:the subject it was observed by
the arbitrator, * that if 1 contpddistinction to the rivers that empty themselves
““ into the St. Lawrence it had been proper, agreeably to the language ordinanly
““ used in geography, to comprehend the nvers faling into the bays of Fundy
‘“ and Des Chaleurs, with those emptying themselves directly into the At.
‘“ lantic Ocean, in the generical denomination of rivers falling mnto the Atlantic
““ Ocean, it would be hazardous to include into the species belonging to that
““ class, the rivers St. John and Restigouche, which the line clumed at the
* north of the nver St. John, divides immediately from rivers emptymng them-
‘ selves into the river St. Lawrence, not with other rivers, falling into the
“ Atlantic Ocean, but alone, and thus to apply in interpreting the delincation
* established by the Treaty, where each word must have a meaning to two exclu-
*sively special cases, and where no mention is made of the genus (genre), a
‘“ generical expression. which would ascribe to them a broader meaning,” &c.
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It cannot but appear, upon further reflection to Sir Charles R. Vaughan,
that this declaration that the rivers St. John and Restigouche could not be alone
taken 4into view without hazard in-determining the disputed boundary, is not the,
expression of ap opinion that they should be altogether excluded in determining -
that question, or in other words, that the opinion of the Arbitrator is, that the
St. John and Restigouche cannot be looked upon as rivers emptying into the
Atlantic.

The Undersigned has examined the award in vain to discover any other,
declaration of the Arbiter, from which support could be derived for the assump-
tion under consideration, and he finds nothing to sustain it in the general con--
clusions, which the Arbiter has allowed himself to reach  On the contrary, he

., insists that, independently of the strong inference to be drawn from the whole
tenor of the Award, that it was not his intention to express the opinion imputed
to him. The Arbitrator has in terms protected himself, as-well as the United
States against such an assumption by the following explicit declaration, almost
immediately succeeding that which can only be relied on to support the opposite
conclusion: ‘“ And on the other hand, that it cannot be sufficiently explained
*“ how, if the high contracting parties intended in 1783 to establish the boun-
‘ dary at the south of the river $t. John, that river to which the terntory in
‘ dispute is, in a great measure, indebted for its distinctive character, has been
¢ neutralized and set aside.” *

Entertaining these views, the President has made it the duty of the Under-
signed, to apprize Sir C. R. Vaughan, that he cannot agree to clog the submission
with the condition proposed by His Majesty’s Government, A thorough and
most careful re-examination of the subject, in all its relations, has but served to
confirm his previous impressions, that a just regard for the rights of the parties,
and- a proper consideration of his own duty, require that the new submission,
if made, should be made without restriction or qualification upon the discretion
of the commissioners, other than such as result from established facts, and the
Just interpretation of the Treaty of 1783, and such as have been herctofore, and
are bereby now again tendered by him to His Britannic Majesty’s Government.
He despairs of obtaining a better constituted tribunal than the one proposed.
He sees nothing unfit or improper 1n submitting the question as to the character
in which the St John and Restigouche are to be regarded, to the decision of 1mpar-
tial commissioners. The parties have heretofore thought it proper so to submt 1t,
and it by no means follows, that because commissioners chosen by the parties
themselves without an umpire, have not been able to come to an agreement in
respect to it, that the same unfortunate result would attend efforts of commis-
sioners differently selected.

The President 1s not, at present, advised of any other proposition that it is
m his power to make, in furtherance of that object, which is alone within his
constitutional competency, the settlement of the boundary, according to the
Treaty of 1783. The Undersigned is, however, instructed to say, that he will
be most happy to receive such proposition as His Britannic Majesty’s Govern-
ment may think it expedient to make, and will not fail to-consider it in a just

* and conciliatory spint. He has aldo becn authorized by the President to confer
with Sir Charles R. Vaughan, whenever it may suit his convenience, and comport
with the instructions of his Government, as well in respect to any suggestion
which he may have to make upon the subject of the T'reaty Boundary, as to any
proposition His Majesty’s Goveenment may be disposed to offer for a conventional
substitute forit. The Undersigned deems it, however, required by frankness, to
say to Sir Charles R. Vaughan, that as the President does not péssess, the power
to establish a conventional boundary without the consent of “the State of Maine,
it will be greatly conducive to the preservation of that harmony between the two
countrics, both are so desirous to cherish, and wllnch is so liable to be impaired
by unavailing negotiation, that whatever proposition His Majesty’s Government
way feel disposed to make, should, before its submission to the authorities of
that State, receive a form sufficiently definite to cnable the President to take their

1 sense upon it without embarrassment, and with the least possible delay.

The Undersigned avails lumself, &c.
Rt. Hon. Sir C. R, Vaughan, (Signed) JOHN FORSYTH.

§e. &e. &c. )
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Inclosure 2 in No. 45.

Sir C. R. Vaughan to the Hon. John Forsyth. )
. Washington, May 4, 1835.
THE Undersigned; His Britannic Majesty’s Envoy Extraordinary and”
Mipister Plenipotentiary;~has-the honor to acknowledge the receipt of the note
of "the Secretary of State of the United States, in answer to the observations
which he presented, according to the instructions from His Majesty’s Govern-
went, respecting the proposal of the President of the United States, to endeavour
to settle the boundary by establishing a new commission of survey.
) It is with great regret that the Undersigned finds, that a condition which
His Majesty’s Government stated to be an essential preliminary, to the

of the proposal of the President, is declared to be inadmissible by the Government
of the United States. - - - .

The Secretary of State, irn his note, not only questions, but positively denies,
that the view taken by His Majesty’s Government of that point in the dispute,
which respects the rivers which are to be considered as faling directly into the
Atlantic, has received any confirmation, as alleged m the note of the Under-

~—signed, from the terms of the award of the arbiter,

——

Without “attempting .to_give a clear exposition of the meaning of that

passage in the-award, where it is stated; that 1t-would be hazardous to comprehend -

the rivers Restigouche and St. John, m those which fall directly into the Atlantic_
Ocean ; the very passage cited by Mr. Forsyth, 1n his note, forms a part of _the

reasoning of the arbiter, founded on the words of the Treaty, against admitting
the American Line, north of the St. John, because that river and the Restigouche,
which that north line separates from rivers, emptping themselves into the St.
Lawrence, are not to be considered as the rivers of ¥e Treaty which fall into the
Atlantic Ocean. - - - : :

The Undersigned thercfore appeals, with confiddpce to the tenor of the
language of the award, to justify the inference which bap been drawn from it by
His Majesty's Government. i

The acquiescence of the Goveroment of the Unitgd States, in that which
was understood to be the opinion of the arbiter, was jnvited by His Majesty’s
Government, because the new commission could not “efiter upon theic survey of
the disputed Territory in search ot highlands to be Mistinguished by the sepa-
ration of rivers, Without a previous agreement betwefn the respective Govern-
ments, what rivers ought to be considered as rivers fujling into the Atlantic.

Mr. Forsvth observes, that the new submisston should be left to the discre-
tion of the commissioners without restriction, but jit appears to the Under-
signed, that if the character in which the rivers fRestizouche and St. John
are to be regarded, is a question to be submitted to them, the proposal of
the President would assume the character of.agrenewed arbitration, which,
as Mr. Forsyth gbserves, « promises too little to attract the favourable conside-
““ ration of either party ” .

While His-Majesty’s Government has _been disposed to maintain  the
valdity of the decisions of the arbiter on subordinate points, their mention has
not been confined exclusivelyto those decided in favour of British claims  An
attentive consideration’ of the whole of the decisions in the award will shew that
they are nearly balanced i favour of aither party, while the general result of the
arbitration to which His Majesty’s Government expressed a willingness to
adhere, was «0 mamfestly in favour of the United States, that to them werce
assigned  three-fitths of the territory in dispute, and Rouse’s Pomt, in Lake
Champlain, to which the American Government had voluntarily resigned all
claim.

The Uddersigued begs leave to offer some explanation of the suggestion
which he ventured to make without instructions from s Government, which 15
alluded in the note of the Secretary of State. -

In a note addressed to Mr. McLane, and dated the 31st May, 1833, the
Undersigned being convinced of the insuperable difficulties, in the way of
tracing the line of the Treaty, notwithstanding the proposal of the President to
deviate from the due north line from the St. Croix river in search of the high-
lands, ventured to observe, that the question of boundary could only be sct at
rest by the abandonment’ of the defective description of 1t in the Treaty, and by
the Governments mutually agreeing upon a conventional line more convenient

}
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to both parties than either of the lines insisted upon by the commissioners
under the Treaty of Ghent; or the line recommended by the King of the Nether-
lands. _ The answer to that suggestion, in a note dated the 5th of June, 1833,
from Mr. McLane was, that it would rather add to than obviate the constitu-
tional difficulties already insuperable. .

The Undersigned acknowledges, with .great satisfaction, the assurance
which he has now received, that if the President possessed the same full power
as His Majesty’s Government over the question of Boundary, so long in dis-
cussion, he would have met the suggestion in as favourable a apitit as that by
which it was prompted. His Majesty’s Government must acknowledge, and will
duly appreciate the friendly spirit and the unwearied endeavours of the’ Presi-
dent to remove the only difficulty which remains in the relations with the United
States ; and it is to be lamented, that the two Governments cannot coincide in
the opinion, that the object is attainable by the proposal of the President, as it
is all that it is in his power to offer, in alleviation of the hopeless task of tracing

the line of the Treaty, to which the Senate has advised, that any future negotiation -

,-—_.._with the British ‘Government for setthng the boundary, should be restricted.

—

 The .Undersigned will transmit without delay to His Majesty’s Govern-
ment a copy of the-note, which he has received from the Secretary of State
of the United States, and heis ready to meet the wishes of 4he President, and
to confer with the Secretary of State, whenever it may be convenient to receive
him. — 3

, T -As to any propc;sition, whiclﬁtm_ay be the wish- of the Government of the

United States to receive from His Majesty’s Government respecting a conven-

-. "tional substitute for the line of the Treaty of 1783, the constanf allusion in the

correspondence, which has taken plate -to-constitutional difficulties in the way
of the executive treating for any other line,than one conformable with that of
the Treaty, until the consent of the State of Maine is obtained, seetns to point
out the necessity, in the first instance, of-attaining that object, which must be
* uridertaken exclusively by the General Government of the United States. As
to the other difficultieg which present themselves to the- Undersigned, they will

_ more properly form thé subjeet of a conference with the_Sécretary of State.
. m k&

] . - The Undersigned &c. -..
The Hon. John Forsyth, " (Signed) . CHAS. R. VAUGHAN.
&e. &e. &c. ’ AR v
. t \ :‘ No. 46. " .
. Viscount Palmerston to Charles Bankhead, Esq.
Sir Tt Foreign Office, October 30, 1835.
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HIS Majesty’s Governmenthave taken into their most deliberate considera-
tion the note presented by Mr. Forsyth to Sir Charles, Vaughan on the 28th
April last, upon the boundary question, and I have now to give you instrue-
tions for a reply to the Government of the United States.

His Majesty’s Government have observed with the greatest pleasure,

_ during the whole of the communications which of late have taken place on
this question, the friencfly and conciliatory spirit which has been manifested by
~ the President of the Umted States , and they are themselves equally animated
by the sincerest desire to settle this matter by an arrangement just and
honorable for both partics. .

His Majesty’s Government are fully. convinced that if the repeated
attempts which they have made to come to an understanding on this subject with
the Government of the United States, have not been attended with success,
the failure of their endeavours *his been owing to no want of a corresponding
disposition on the part of the President, but has arisen from difficulties on his
side, over which he has had no coutrol.

His Majesty’s Government, however, do not the Jess lament that the
advances which they have made have been fruitless, but with their regret is
mingled the satistactory consciousness which they feel, that in making those
advances, they have gone to the utmost extent to which a due regard for the
honour and nterests of the British Crown could permit them to go.

The time seems, ho‘gever, now to be arrived, when it has become cxpedient
to take a review of the position in which the'discussion between the two Guvern-

N2 .
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ments stands ; -and by separating those plans of arrangement which have failed,
from those” #hich are” yet susceptible of being adgpted, to disencumber our

" futufe communications of all useless matter, and to confine them to such sugges-
tions only as may by possibihity lead to a practical result.

- And first with régard to the award of the King of the Netherlands, the two
Govemments had agreed to refer to that Soverelgn as arbiter, the decision of the
‘Three Points of difference ; and they pledged themselves before hand to abide
by the decision which he mlcrht pronounce.

The'King of the Netherlands decided absolutely two points out of the three ;
and with respect to the third, while he declared that an absolute decision
of that point was impossible, he recommended to the two parties a compromise.

His Majesty’s Government on receiving the award of the King of the
Netherlands, announced, without any hesitation, their willingness to abide by
that award, if it should be equally accepted by the United States.

His Majesty’s Government were of course fully aware that this award was
not an absolute decision on all the three points’submitted to reference ; they
were also quite sensible that in some important matters this award was less
favourable to Great Britain than it was to the Umted States; but the wish of*
His Majesty’s Government for a prompt and amicable settlement of this question,
outweighed™ the objections to which the award was liable, and for the sake of
obtamm" such a settlement, they determined to accept the award.

But ~their expectations were not realized. The Senate of the United
States refused in July 1832 to subscribe to the award; and during the threc
vears which have elapsed since that time, although the British Government has
more than once declared that 1t was still ready to abide by its offer to accept
the award, the Government of the United States has as often replied that on 1ts
part that award could not be agreed to.

The British Government must now in its turn declare that it considers
itself by this refusal of the United States, fully and entirely released from the
conditional offer which it had made, and vou are instructed distinctly to
announce to the President, that the British Government withdraws its-con- )
sent to accept. the territorial compromisc recommended by the King of thé’
Netherlands.

The award being thus disposed of, the next matter to be considered is, the
proposal of the President of the United States, that a new survey of the disputed
territory should be made by commissioners, to be named in one of two ways
suggested by him, and that ‘these commissioners should endeavour, by exploring
the country, to trace a boundary line that should be conformable \uth the Treaty
of 1783.

With this view the President suggests that, whereas the lamlmarl\ to be
looked for consists of certain hthmd:, described 1 the Treaty, the commus-
sioners should be authorized to search for those highlands in a north westerly
direction from the head of the St. Croix niver, f no  such highlands should be
found in the due vorth hine tronr that point.

To this His Mujesty’s Government rephed, that before an exploiig com-
mission could be sent out in scarch of these highlands, it would be nccessary
that the two Governments, and by consgquence their respective commissioners
should be agreed as to the definition by which any given lills were to be
identified as being the highlands ntended by the Treaty. That, according to
the words of the Treaty thcw hx"hhrxds wére to be known by the circumnstance
of their dividing rivers flowing into the St. Lawrence from rivers flowing nto
the Atlantic , ‘that with rc"’ud to riyers flowing mto the St Lawrence, no doubt
_could pombl\ exiet as to which those rivers were; but that with regard to
“rivers falling into the Atlantic Ocean, a question has been mooted as to them,
and this qucbtxon is, whether the bay of Fundy should, for the purposes of the
Treaty, be considered as part ot the Atlantic, and w hether riv ers flowing into that
bay should be deemed to be Atlantic rivers ©

His Majesty’s Government stated the reasons which in theu‘ opinion render
it clear and certam that the Treaty of 1783 establishes a distinction between the
Bay of Fundy and the Atlantic Occan, and thercfore excludes from the class of
Atantic rivers) rivers which discharge themselves into that bay. )

His Majesty’s Government farther quoted 1n confirmation of this their
opwnior, the decision which, as they contend, the King of the Netherlands
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incidentally gave upon this question in the course of his award; and they
expressed their hope that the Government of the United States would be pre-
pared to agree with them and with the King of the Netherlands on this par-
ticular pomt.

It appears, however, by Mr. Forsyth’s note of the 28th Apnl that this
hope has been dlsappomted and that the President finds himself unable to admit
the distinction drawn in this respect between the Bay of Fundy and the Atlantic
Ocean. -

Under these circumstances, His Majesty’s Government cannot see how any
useful result could arise out of the proposed survey; and it appears to them,
on the contrary, that if such survey did not furnish fresh subjects of difference
between the two Governments, it could at best only bring the question back to
the same point at which it now stands.

For 1t is to be presumed that the commissioners would begin by exploring
the due north line mentioned in the Treaty, and it is obvious that in pursuing
that line they could not, until they had crossed over to the northward of the
river St. John, find any highlands from which rivers flow into the St. Lawrence,
while it is equally, clear that after they had crossed over to the northward of the

river St. John, they could find no ghlands from whichi any rivers flow into the
Atlantic accordmfr to the strict interpretation of the Treaty.

But they mi aht find, northward of the St. John, highlands separating rivers
which flow into tlge St. Lawrence, from rivers which flow into the bay of Fundy ;
«and, in that case, what would the Commissioners have to do? The American
commissioners would say, they had found the highlands of the Treaty ; the British
commissioners would declare that those were not the highlands which the Treaty
describes.

Would the commissioners then come back to their respective Governments
for that decision on the River Question, which/ought to have been made before
they set out? or, failing to come to an agreement amongst themselves, while
pursuing the due north line, would they at once, and without farther reference
to their Governments, endeavour to find to the westward of that line some
other highlands, which the two Governments might agree to accept as separating
nvers which flow into the St Lawrence, from rivers, which, by the consent of
both parties, flow inta the Atlantic Ocean ?

His Majesty’s Government have not yet understood that this latter course
of proceeding is intended by the President, but if: lus proposal is to be so inter-
preted, much of the difficulty attending its execution would undoubtedly be
removed.

The President, however, has suggested another way of gettmo' over the em-
barrassment of the river question; and to this plan His Majesty’s Government

regret that it is not in their power to assent. The President suggests, that the

commisston of survey should be empowered to decide this point of difference.
But His Majesty’s Government cannot admit that this point could properly be
referred to such a commission. The river question is one which turns upon no
local survey, and tfor-the decision ot .which no farther geographical or topogra-
phical information can be required. It turns upon the interpretation to be put
upon the words of the Treaty of 1783, and upon the application of that inter-
pretation to geographical facts, already well-known and ascertained. A Com-
mission of survey therefore has 1o pcculnr compatency to decide such a question.
But to refer that question to any authority would be to submut it to a fresh arbi-
tration ; and 1f His Majesty’s Government were prepared to agree to a fresh
arbitration, which 15 by no means the case. such arbitration ou‘*ht necessarily to
include all the points m dispute between the two Gov ermnents, and not to be
contined to one particular pomnt alone.

With respect then to the President’s proposal for a commission of explora- ~
tion and survey, His Majesty’s Government could only agree to such a commission
provided there were a previous understanding between the two Governments ;
that although nerther should be required to give up its own interpretation of the
river qucctlon, vet as the commission of survey would be intended for purposes
of concihiation, “and \\1th aview of p uttmg an end 1 to_discussio controverted
points, the Commissioners should e rstucted to search for lushlands, upon
the character of which no doubyt could exist on either side.

But if this modification of ‘the President’ s proposal should not prove ac-

s
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ceptable to the Government of the United States, the only. remaining way of
arriving at an adjustment of the difference would be to abandon altogether the
attempt to draw a line in conformity with the words of the Treaty of 1783 ; and
to fix upon a conventional line, to be drawn according to equitable principles and
with a view to the respective interests and convenience of the two parties.

His Majesty’s Government are perfectly ready to treat for such a line, and
they conceive that the natural features of the disputed territory would afford
peculiar facilities for drawing it.

When a tract of country is claimed by each of two States, and when
each party is equally convinced of the justice of its own claim to the whole of
the district in question, the fairest way of settling the controversy would scem
to be to divide in equal portions between the two claimants the territory n
dispute. 2

Such a mode of arrangement appears to be consistent with the natural
principles of equity.

His Majesty’s Ggvernment would therefore propose to that of the United
States, to adjust the™present difference, by dividing equally between Great
Britan and the United States the territory in dispute; allotting to cach party'-
that portion which, from contiguity or other circumstances, would be most
desirable as a possession for each. ' . i

The generai outline of such a division would be, that the boundary between
the two states should be drawn as required by the Treaty, due north, from the
head of the St. Croix river, and should be carried straight on’ till it inter-
sected the St. John; from thence it should run up the St. John, to the
southernmost source of that river ; and from that point it should be- drawn to
the head of the Connecticut river, in such manner as to make the northern and
southern allotments of the divided territory as nearly as possible equal to each
other in extent; the northern allotment to remain with Great Britan, the
southern allotment to belong to the United States.

You are therefore instructed to present to Mr. Forsyth a note, of which 1
enclose yuu a copy,* for the purpose of enabling him to bring distinctly before
the Government of the United States, the propositions now made by His Ma-

. Jesty’s Government. o

¢

I am, &c. . »
(Signed) PALMERSTON.

Charles Bankhead, Esq.

\ &c. &c. &e.
) . ‘No. 47. |
Charles Bankhead, Esq. to Viscount Palmerston.—(Received January 13, 1836.)
My Lord, Washington, December 8, 1835,

I HAVE the honor to transmit to your Lordship a copy of the message
communicated by the President of the United States, this day, to both Houses of
Congress. . :

I have the honor to be, &c. R
(Signed) CHARLES BANKHEAD.

Viscount Palmerston, G. C. B
ac L . &

Inclosure 1 No. 47.

Extract of Message from the President of the United States to Congress.

IN the scttlement of the question of the morth-castern boundary little
progress has been made. Great Britain declined acceding to the propusition
of the United States, presented in accordance with the resolution of the Senate,
unless certain prelimmnary conditions were admitted, which I deemed incom-

patible with a satisfactory and rightful adjustment of the controversy. Waiting
) &

* The note being (mutalss mutandis) n the words of tins despatch, it 1s not thought necessaly
to print 1t 1n thus place.

-
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for some distinct proposal from the Governmept of Great Britain, which has
been invited, I can only repeat the expression of my confidence that with the
strong -mutual disposition which I believe exists, to make a just arrangement,
this perplexing question can be settled with a due regard ta the well founded
pretensions and pacific policy of all the parties to it. Events are frequently
occurring on the north-eastern froitier, of a character to impress upon all the
necessity of a speedy and defimtive termination of the dispute. This consider-
ation, added to the desire, common to both, to relieve the liberal and friendly
relations so happily existing between the two countries, from all embarrassment,
will no doubt have its just influcnce upon both.

7th December, 1835.

No. f18 . .

Charles Bankhead, Esq. to Viscount Palmerston.—(Recéived January 2.5, 1836.)'

(Extract ) ; Washington, December 29, 1835.

I HAD the honor to receive on the 27th instant, your Lordship’s despatch
of the 30th October, inclosing a note, which you have jnstructed me to
present to the Secretary of State, containing the-views of His Majesty’s Govern-
ment upor the question of a north-east boundary, between the province of
New Brunswick and the United States. '

I lost no time in submitting this paper to Mr. Forsyth; and I accompanied
its presentation with the expression of a strong hope, that the liberal and reason-
able propositions which it contained would be viewed by the President as an
carnest of the friendly feelings manifested by His Majesty, to settle this impor-.
tant question, upon a basis of reciprocal advantage; and I added that we looked
forward with confidence to a corresponding sentiment on the part of the Ame-
ncan Government. Mr. Forsyth declined to make any observations upon the
contents of my note, farther than to express his decided opinion, that the
proposal made by your Lordship for a conventional line of boundary, could
never be adopted, inasmfuch as the State of Maine would not agree to accept
a smaller portion of the territory than that given to her by the King of the
Netherlands, whose award she thought fit to retuse, -

With respect to the other proposal mentioned by your Lordship, Mr. For-
syth stated to me, that he should enter into the discussion of it with the
President, without loss of time, and with every wish, if possible, to avail himselt
of its object.

. - PR

“ No 49, '
- .

Charles Bankhead, Esg to Viscount Palmerston.—(Recetved March 29.)

My Lord, ' Washington, March 5, 1836.

I HIAVE the honour to transmit to your Lordship, the copy of a note, which
I recerved on the second instant, from the Secretary of State of the United
States. m answer to the one, addressed by me to this Government on the 28th
December last, on the question of the north-east boundary between His
Majesty’s north American provinces and the United States.

Your Lordship will observe that Mr. Foisyth endeavours te combat the
construction put upon that part of the subject, called * the River Question ;”
he adheres to the opinion already advanced by the Government of the United
States upon that point of difference; and-trg quotes the public Acts of Great
Britawn, 1n defimng the boundary between Capada and Nova Scotia, as establish-
g the Americam position of the north-west fngle of the latter province.

. 'Ths is ground, however, which has frequenitly heen disputed ; and I do not
perceive that Mr. Forsyth has brought any new featune forward, in.attempting to
refute your Lordship’s clear interpretation of ¢ the Ryver Questi?n"’

The conventional line, proposed by His Majesty’s Governmeijt, is pronounced
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, as the State of Maine would never consent to adopt, inasmuch as it
gives tq that State, a far less accession of territory, ‘than the King of the
Netherlinds awarded to her, and which she refused.

: THe offer isagain put forward to make the river St. John the boundary between

the tw¢ countries, although I have repeatedly stated the impossibility, on the
the British Government, of agreeing to such a proposition. '

e recent proceedings in that portion of the ternitory in dispute, .called the
Stream settlement, bave induced the President to propose an immediate
arragigement of that part of the boundary, leaving to ulterior negotiation, the
other points of difference.

In a conversation with Mr. Farsyth upon the contents of his note, T men-
tiofied to him, that he did not sufficiently weigh that part of my communication
of December last, in which a modification of the President’s -proposition was
nditionally acceded to by the British Government.

I' ought here to state to your Lordship, that on presenting my note in
ecember last to Mr, Forsyth, he objected to the modified proposal of His
ajesty’s Government, as precluding the possibility of the question being
terminated during the Presidency of General Jackson, as he knew the President
was most anxious to retire from his present situation, after having settled every
point of difference eXisting between the United States and foreign Powers, and
especially the question of boundary with Great Britain. On my calling his
attention again to this point, he said that he had taken your Lordship’s modified
proposition to be nothing more than a civil way of getting rid of the question
of commission altogether. I immediately referred him to that part of my note,
and after reading it over attentively, he said, that if my Government really
wished for the formation of a commission of exploration and survey, whose
labours were to be afterwards submitted to their respective Governments, and
whose decisions or opinions were not to be final, he thought that the President,
would have no objection in accéding to such a proposal. He asked mc of what
materials the commission to be appointed, were likely to be compésed, and
whether the composition of either of the two, named by the President, was
intended to be taken. I told him that I had no defimte instructions upon that
point ; but I presumed that some agreement or convention would be necessary,
before the commissioners were named, in ogder to regulate the course of proceed-
ing, and to provide for, and give effect to its results.

I have the honour to transmit to your Lordship the copy of a note, which I
thought it my duty to present to the Secretary of State, founded upon the above
view of the preliminary measure propesed by your Lordship.

I have the hénour to be, &c.
Viscount Palmerston, G.C.B. (Signed) CHARLES BANKHEAD.

&e. &e. &c.

P.S.—1I have this instant received Mr. Forsyth's answer to my last note,
and I beg leave to transmit a copy of it to your Lordship. )
: , C. B.

-~
)
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Inclosure No. 1 1n No. 49.

The Hon. John Forsyth to Charles Bankhead, Esq. )

- Department of State, Washington, February 29, 1836.
THE Undersigned, Secretary of State of the Umted States, has been 1n-
structed to reply to the note of Mr. Bankhead of the 2xth December last, on
the subject of the north-eastern boundary of the United States. The President
secs, with great satisfaction, the continued assurances of the British Governinent
of its carnest desire speedily and justly to settle the matter in controversy by an
arrangement honorable to both partics, and believes that his own conclatory
dispesition will be best manifested by a dircct attention to the pomts now pre-
scnted by His Britannic Majesty’s Government, with a view to somc definite -
uuderstanding on the subject. o
The award of the arbiter having becn now abandoned by both parties to
the arbitration, the whole subject 15 open as if thiere never had been a submission
of 1t.
The President perceives in Mr. Bankhead’s note no allusion to any portion

.
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of the line, except tha bcgmnmg at the sgurce of the St. Croix, and terminating
at the head of the Counecticut River. Sugposing this omission to bring into
view the residue of jthe boundary’ line betyween the Umted States, and the
dominions of His Britannic Majesty, has beeft the result of a conviction that the »
partics so ‘fir understood each other, as to/e satisfied that on that part ot the
subject a Setflemeuf could be made without, difficulty or delay, whenever 1. wa
important to themito make it, the President has instructed the Undersignedto
confine himself fo the points touched by Mr. Bankhead’s note with: this
single sug,gestxon-—that events of a very grave character have lately occurred,
which impress uf)on his mind a conviction that an establishment of that part of
the line as to whi¢h the parties are nearly of accord, had better be made at once,
unless the efforts now making should promise an immediate adjustment of the
whole controversy.

The President finds, with great regret, that His Britannic Majesty s Govern-
ment adheres to its objection to the 'lppomtment of a commission to be chosen
in either of the modes proposed in former communications on the part of the
United States. This regret 1s heightened by the conviction that the proposition
upon which 1t is founded L that the river question,” as it is called, “is a
question of construction only,” although repeated on various occasions by Great
Britain, is demonstrably untenable. Indeed, 1t is plausible only, when material
and most important words of description in the Treaty are omitted in quoting
from, that instrument. The Treaty marks the two determining points of the
line in dispute—the source of the St. Croix and the north-west angle of Nova
Scotia. Is 1t a question of Treaty construction only where the north-westa ngle
of Nova Scotia is? Aesurvey of Nova Scotia, as known at the date of the
Treaty of Peace, necessarily establishes that point. Where is it to be found

.according to the public acts of Great Britan? Is it to be found on a line
beginning on the westernmost bend of the Bay des Chaleurs, and thence passing
along the highlands dividing the waters falling into “the St. Lawrence, from
the waters falung into' the Sea? Can His Majest) s Government expect the
Government of the United States to consent before the selection of a com-
mission of examination.and survey, and the appointment of an umpire to decide
on the contingency of their dxsa"reement that the temnnatmg point of the line
tunmng due ‘north from the source of the St. Croix, is to be alone looked for
on hnghl.mds, which cannot be reached from the westernmost bend of the Bay
des Chaleurs, but by running directly across high mountains, deep valleys, and
the large nvers that flow throu"h them ? Aﬂreement between the United
States aud Great Bntam on this pomnt is impossible, while His Majesty’s
Government continues to maintain this position. The President, therefore, as
- at present informed, 1s under the necessity of looking te the new and conven-
tional linc offered in Mr Bankhead’s note. That equity in disputes about |
terntory, wheén both parties arc satisfied of the justice of their respective pre-
tensions, requires a fair diviston of the- disputed property, 1s a truth the Presi-
Adent freely admits , but the Undersigned is nstructed to remind Mr. Bankhead
of what has been heretofore stated, that 1n a conventional line the wishes and
intercsts of the State of Maine were to be consulted, and, that the President
cannot, in justice to himself, or to that State, make any proposition utterly
irreéoncileable with her prenoush well known opinons on the subject. His
Majesty’s Government will not have forgotten, that the principle of compro-
mise and equitable division, was adopted by the King of the Netherlands, in the
line recommended by him to the parties, a line 1ejected by the Umted States,
because unjust to Maine , and yet the line proposed by the King of the Nether-
lands, gave to Great Bntain httle. more than two millions, while the proposltion
now made. by His Britannic Majesty’s Government secures to Great Britain, ot
the disputed Jand, more than four millions of acres.

The civision offered by Mr. Bankbead’s ‘note is not in harmony with the
equitable rule from which 1t 15 said to spring ; and if it were in confornuty with
it, could not be accepted without disrespect to the previous decisions. and Just
expectations of Maine The President is far from supposing this proposition
15 founded upon a desire of His Majesty’s Government to acquire territory, or
- that the quantity of lan@ secured to Great Britain, in the proposed compromise,
was the leading motive to the offer made. His Majests s Government have no
doubt made the offer without regard to the extent of the territory falling to the
north or south of the St. - John, trom a bel(x;ef that a change in the character of the

’
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boundary line, substituting a mver for a highland boundary, would be useful in
preventing territorial disputesl]iln future. Coinciding in this view of the subject,
the Presidert is nevertheless 'compelled to decline the boundary proposed, as
inconsistent with the known wishes, rights and decisions of the State. With
a view however, to terminate/at once all controversy, and satisfactorily, without
regard to the extent of territpry lost by one party or acquired by the other, to
establish an unchangeable and definite and indisputable boundary, the President
will, if His Majesty’s Government consent to it, apply to the State of Maine
for its assent to make the river St. John from its source to its mouth, the
boundary between Maine and llis Britannic Majesty’s domiuions in that part of
North America. - .

The Undersigned avails/himself, &c.

-

(Signed) JOHN FORSYTH.

Charles Bankhead, Esq. -
§c. & &o

s

Inclosure 2 in No:49.

Churles Bankhead, Esq. to the Hon. John Forsyth.

: Waskington, March 4, 1836.
THE Undersigned, &c., has the honour to acknowledge the receipt of the
note, which Mr. Forsyth, &c., addressed to him on the 29th ultimo, upon the
subject of the north-east buundary between His Majesty’s North American
possessions-and the United States.
- The rejection on the part of the President of the conventional line, which
the Undersigned had the honor to prg(})ose in his note of the 28th December,
cannot but cause great regret to His Majesty’s Government, inasmuch as it was

proposed with a view to settle this protracted question of boundary, and as

offering as fair and equall a division of the territory, as they cvuld possibly
be required to subscribe ta. \

The Undersigned, hgwever, thinks it right to refer Mr. Forsyth to that
part-of bis note of the 2xt December, wherein the proposition of .the President
tor a commission of exploration and survey is fully discussed. It is there stated
that His Majesty's Government could only agree to such a commission, provided
there was a previous understanding bitween the two Governments that,
although neither should |be required to give up its own interpretation of
« the niver question,” yet as the commission of survey would be intended for*
purposes of conciliation, apd with a view of putting an end to discussions on
controverted poiuts. the icommssioners should be instructed to search for
highlands upon the character-of which no doubt could exist on cither side . =

It appears to the Undersigned, that"the Sccretary of State in his answéﬁw

Government of the President’s proposition, the full weight to which it was
entitled. Indeed, 1t was offered with a view of mecting as far as practicable, ~
the wishes of the President, and of endeavourtng by such a prehimunary measure,
to bring about a settlement of the boundary, upon a basts satisfactory to both
parties.

With this view,- the Undersigned has the honour again to sabmit to the
Secretary of State, the modified proposal of His Majesty’s Government, bearing
in mund that the commissioners who may be appointed, are not to decide upon

ints of difference, but are merely to present to the respective Governments,
the result of their labours, which it is hoped and belicved will pave the way for -
an ultimate settlement of the guestion. '

The Undersigned constders it gue to the concilintory manner in which the
President has acted throuzhout this discussion, to state franhly and clearly.
that the proposition ofiered in Mr. ForSyth's note, to mahe the nver St. John,
from its source to its mouth, the boundary between the United States and The
Majesty’s province of New Brunswick, 15 one to which he 1s convinced s Ma-
jesty’s Government will never agree 3 and he abstamned 1 his note ot the 25th
December, from any allusion to 1t, as the best_proot he could give of it utter -

riadmussibility.

/ .The Undersigned. has the honour, &c -
The Hon. John Forsyth. {Sigued,; CHARLES BANKIIEAD.

&c. - &c. &ec.

o
I

" the 29th ultimo, has not fiven this modification on the part of His Ma)entg’l* -t



93

Inclosure 3 in No. 49.

The Hon. John Forsyth to Charles Bankhead, Esg. o
Department of State, Washington, March 5, 1836. "~

THE Undersigned, Secretary of State of the United States, has the honor

to acknawledge the receipt of the note of Mr. Bankbead, &¢., dated the 4th

. instant, 1n answer to that addressed to him by the Undersigned on the 20th
ultimo, upon the subject of the north-eastern boundery, between the United
States and His Majesty’s possessions in North America.

Mr. Bunkhead’s comsinunication having. been submitted to the consideration
of the President, the Undersigned is instructed to express the regret which is
felt, that his proposition“to make the river St. John the boundary between the
State of Maine and His Majesty’s province of New Brunswick, -the acceptance
of which, it is believed” would have removed a fruitful source of vexatious
difficulties, will, in the opinion of Mr. Bankhead, be declined by His Majesty’s
Government. The Government of the United States cannot, however, relinquish
the hope, that this proposal, when brought before His Majesty’s Cabinet, and
considered with the attention and deliberation due to its merits, as well as to the
important pature of the question with which it is connected, will be viewed in a
more favorable light tban that in which it appears to have presented its¢lf to
Mr. Bankhead. If, however, this expectation should be- disappointed, and.the
river boundary be rejected, it will be necessary, before the President consefits to
the modification of his previous praposition, for the appointment of a commission
of exploration and survey, to be informed more fully of the views of the British
Government in offenng the modification, so that be may be enabled to judge how
the report of the commission (which as now proposed to be constituted, is not to
decide upon points of difference), when it shall have been rendered, is likely to ,
lead to an ultimate settlement of the question of boundary between the two
Governments. )

The President also desires to be informed which of the modes proposed for
the selectipn of comfinissioners is the one intended to be accepted, with the
modification suggested by His Bntanni¢ Majesty’s Government.

‘Whenever Mr. Bankhead is fully instructed on these points, the Undersigned
15 prepared,| by the directions of the President, to make a definite reply, -which
will be dictated by a sincere desire on the part of the President, to adopt any pro-
position that| promises a speedy and satisfactory termination of this long pend-
ing and perplexing controversy.

The Undersigned, &c. :
Charles Bankhead, Esq., (S1gned) JOHN FORSYTH.
e, Se| S
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: . . No. 50. . i
Henry S.\I'b.r, Esq . to Viscount Palmerston —( Received August 8.)

My Lord, \ Washington, July 14, 1836. .

THE Senate of the United States, upon the motion of Mr. Webster, the
Senator from Ma.?sachusetts, passed a resolution on the 21st of May, requesting
the President to-communicate whatever correspondence had passed with Great
Bnitain upan the | question of the north-eastern boundary, from the period of
the rejection of the award ot the King of the Netherlands down to the present -
time. -

The correspotidence was accordingly communicated to the Senate on the
15th of June. The President stated, in a message accompanying the commu-
nication, that he had felt it s duty to refuse complymg with a similar request
on the part of the Housc of Representatives, at the last session of Congress,
judging 1t inexpedient to publish the correspondence while the negotiation was
pending ; but that {15 the negotiation was undertaken under the special advice |
of the Scnate, he deemed 1t improper to withhold from them the information
required, submitting |it to them to decide whether it would be expedient to
publish the documents before the neg%ia‘t)ion was closed.

e |
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Notwithstanding this clear indication by the President of his wishes upon the
subject, and his opinion that the documeats ought not, at the present moment,
to be made public, the Senate passed a further resolution on the 23rd of" June,
upon the wotion of Mr. Clay, Chairman of the Committee of Foreign Relations,
ordering the publication of the correspondence. o

I have the honor herewith to enclose a printed copy of this publication.
The whole of the documents, however, which it contains, consisting of corres-
sondence between the American Secretavies of State and His Majesty’s

cation 4n this country, aré, of course, in the possession of His Majesty’s
Government. Y

As it was the Senate, in its executive capacity, that decided upon reject-
ing the award of the arbitrator, the Government could not withhold from
that body the information required, but Mzr. Forsyth does not conceal from
me that hoth the President and himself are greatly annoyed at this forced and!
premature publication, as they consider it, of a diplomatic correspondence ; and '
Mr. Forsyth has seemed anxious to explain to me, for the satisfaction of your

Lordship, the peculiar circumstances under which the publication has taken .

place. I must observe that I do not myself perceive in the documents which
are published, any thing that is calculated to impede or embarrass the future

conduct of the negotiation.
I have the honor to be, &c.

Viscount Palmerston, G.C.B. . (Signed) ~ H S. FOX.
§e. §c. Se. .

T

1\;0. 51,
Henry 8. Fox, Esy. to Viscouat Palmerston.—(Received January 5, 1837.)
My Lord, Washington, December 6, 1836.

I HAVE the honour to transmitto your Lordship a copy of the message
of the President of the United States, which was communicated this day to both -
Houges of Congress. -

' I have the honour to be, &c.
Viscount Pualmerston, G. C. B. (Signed) H. 8. FOX.

& &c &e.

Inclosure in No. 51.
Extract from the Message of the President of the United States ta Congress.

BUT althoughthepresent state of our foreign affairs, standing without im-
portant change as they did when yvou separated in July last, is flattering in the
extreme, I regret to say, that many questions of an interesting character, at
issue with other powers, are yvet unadjusted. Amongst the most prominent of
these, is that of our north-eastern boundary. With an undiminished confidence
in the sincere desire of His Britannic Majesty’s Government to adjust that
question, I am not yet 1n possession of the precise grounds upon which it pro.
poses a satisfactory adjustment.

December 6, 1836. -

s o ot

No. 52. ‘
Henry 8. Fox, Esq. to Viscount Palmerston.—( Received April 24.)
{Extract )’ Washington, March 29, 1837.

I LOSE no time in conveying to your Lordship’s knowledge the enclosed
official note, addressed to me by the United States’ Secretary of State, Mr.
Forsyth, upon ‘several. important subjects connected with the question of the
boundary line between the United States and His Majesty’s possessions in North

America. .
Your Lordship will perceive that Mr. Forsyth's note cencludes with strongly
urging the wishes of the President’s Government for an carly settlement of the
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important question of the boundary line, recurring to the proposals transmitted
home to your Lordship through His Majesty’s Chargé d’Affaires, Mr. Bankhead,
in the early part of last year. )

"

w

Inclosure in No. 52.

The Hon. John Forsyth to Henry 8. Fox, Esq.
(Extract.) Department of State, Washington, March 23, 1837.

THE proceedings above alluded * to considered, in connection with incidents
on other parts of the boundary line, well known to His Majesty’s Ministers,
would seem to render it indispensable to the maintenance of those liberal and
friendly relations between the two countries, which both Governments are so
sincerely anxious to preserve, that they should come to a speedy adjustment on
the subject. The recent resolutions of the State of Maine, to which the pro-
jected railfoad from St. Andrews to Quebec gave rise, requesting_ the President
of the United States to cause the line established by the Treaty of 1783 to be run,
and monuments to be established thereon; and the appropriation of twenty
thousand dollars by Congress at their late session to enable the executive to
cafry that request into effect, with a subsequent earnest application from the

* Representatives of Maine for an immediate compliance with it, afford additional
incentives to exertion to bring this controversy to a conclusion, not to be disre-
garded by the President of the United States.

" The President, therefore, awaits with great anxiety the decision of His
Majesty’s Government on the proposition made by the Undersigned to His
Majesty’s Chargé d’Affaires at Washington, in February 1836, suggesting the
River St. John, from its mouth to its source, as an eligible and convenient line
of boundary. ,

No small degree of disappointment has been felt, that this decision, already
long expected, has not been given; but the hope is entertained, that the result
of this protracted deliberation will prove favourable to the wishes of the President,
and that, even if that proposition be not acceded to by His Britannic Majesty,
some definitive offer, looking to a prompt termination of the controversy, will
be made without further delay.

No. 53.

\ Viscount Palmerston to Henry S. Foz, Esq.
Sir, Foreign Office, November 19, 1837.

VARIOUS circumstances have hitherto prevented Her Majesty’s Government
from giving you instructions with reference to the negotiation with the United
States, upon the subject of the north-eastern boundary. Those instructions it
1s now my duty to convey to you. . i

I have accordingly to request that you will express to the Government of
the United States the sincere regret of that of Great Britain, that tHe long
continued endeavours of both parties to come to a settlement of this impgrtant
matter, have hitherto beenl unavailing ; but vou will assure Mr. Forsyth that the
British Government feel an undiminished desire to co-operate with the Cabinet of
Washington for the attainment of this object of mutual interest ; and that they
have learned with great satisfaction that their sentiments on this--point are fully
shaved-by the existing President.

" . The communications which during the last few years have taken place upon -

this suybject between the two Governments, if they have not led to a solution of
the qugstions at issue, have at least narrowed the field of future discussion.

Both Governments have agreed to consider the award of the King of the
Netherlands as binding upon neither party ; and the two Governments therefore
are as|free in this respect as they were before the reference to that Sovereign was
made.

* Relating to the progrcted railway through the disputed territory, See Class B.
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The British Government despairing of the possibility of drawing a line that
shall be in literal conformity with the words of the Treaty of 1783, has suggested
that a conventional boundary should be substituted for the line described in the
Treaty; .and has proposed that, in accordance with the principles of equity, and
in pursuance of the general practice of mankind in similar cases, the object of
difference should be equally divided between the two differing parties, each of
whom is alike convinced of the justice of 1ts own claim.

The United States’ Government has replied, that to such an arrangement it
has no power to agree , that until the line of the Treaty shall have been other-
wise determined, the State of Maine will continue to assume, that the line which
it claims is the true line of 1783, and will assert, that all the land up to that line
is territory of Maine; that consequently such a division of the disputed territory
as is proposed by Great Britain, would be considered by Maine as tantamount
to a cession of what that State regards as part of its own territory, and that the
central Government has no power to agree to such an arrangement without the
conscnt of the State concerned. .

Her Majesty’s Government exceedingly regret that suc¢h an obstacle should
exist, to prevent that settlement, which, under all-the circumstances of the case,
appears to be the simplest, the readiest, the most satisfactcry and the most just.
Nor can Her Majesty’s Government admut that the objection of the State of
Maine 1s well founded. . For the principle on which that objection rests 1s as
good for Great Britain as it is for Maine. If Maine thinks itself entitled to
contend, that until the true line described in the Treaty is determined, the
boundary claimed by Maine must be regarded as the right one, Great Britain is
surely still more intitled to insist upon a sunilar pretension ; and to assert, that until
the line of the Treaty shall be established to the satisfaction of both parties, the
whole of the disputed territory ought to be considered as belonging to the
British Crown, because Great Britain is the-oniginal possessor; and all the.
terntory which has not been proved to have been by Treaty ceded by her, must
be looked upon as belonging to her still. But the very existence of such
conflicting pretensions seems to point out the expediency of a compromise; and
what compromise can be more fair, than that, which would give to each party
one half of the subject matter of dispute ?

A conventional line different from that descfibed in the Treaty, wasagreed
to, as stated by Mr. Forsyth in his note of 28th Apnl, 1835, with respect to
the boundary westward from the lake of the woods. Why should such a line not
be agreed to likewise, for the boundary eastward from the river Connecticut ?

Her Majesty’s Government cannot refrain -from again preSsing this pro-
position upon the serious consideration of the Government of the United States,
as the arrangement which would be the best calculated to effect a prompt and
satisfactory settlement between the two Powers. .

The Government of the United States, indeed, while it expressed a doubt
of its being able to obtain the assent of Muaine to the above-mentioned proposal,
did nevertheless express 1its readiness to apply to the State of Maine for the
assent of that State to the adoption of another copventional hne, which should
make the river St. John, from 1ts source to its mouth, the boundary between
the two countries.” But it is difficult to understand upon what grounds any
eapectation could have been formed that such a proposal could be entertained by
the Bntish Government. ‘ -

For such an arrangement would' give to the Umted States even greater
advantages than they would obtain by an unconditional acquiescence in their
clam to the whole of the disputed, terntory; because such an arrangement
would, mn the first place, give to Mamne all that part of the disputed termitory
which hies to the south of the St. John, and would, 1n the next place, in ex-
change for the remainmg part of the disputed tetritory which hes to the north of
‘the St.John, add to the State of Maine a large district of New Brunswick lying
between the United States’ boundary and the southern part of the course of the
St. John ; a district smaller indeed 1n extent, but much more considerable in
value, than the portion of the disputed territory which lics to the north ot
the St. John. , .

But with respect to a conventional line, generally, the Government of Wash-
ington has stated, that 1t has not at present the powers constitutionally requisite,
for treating for such a line, and has no hopes of obtamning such powers until the
ithpossibility of establishing the line described by the Treaty shall bave been

\
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more completely demonstrated by the,failure of another attempt to trace that
line by a local survey. N

Under these circumstances it appears that a conventional line cannot at
present be agreed upon, and that such a mode of settlement is, in the existing
state of the negotiation, impossible. Thus, then, the award of the King of the
Netherlands has been abandoned by both parties in consequence of its rejection

- by the American Senate ; and a negotiation between the two Governments for a
conventional line suited to the interests and convenience of the two parties, has
for the present been rendered impossible by difficulties arsing on the part of the
Umted States ; and both Governments are alike averse to a new arbitration. -
In this state of things the Government of the United States has proposed to the
British Cabinet, that another attempt should be made to trace out a boundary
according to the letter of the Treaty, and that a commission of exploration and
survey should be appointed for that purpose. ’ :

Her Majesty’s Government have little expectation that such a epmmission
could lead to any useful result, and on that account would be disposed to object
to the measure. But at the same time they are so unwilling to reject the only
plan now left, which seems to afford a chance of niaking any further advance in
this long pending matter, that they would not withhold their consent to such a
comuussion, if the principle upon which it was to be formed, and the manner in
which it was to be proceed, could be satisfactorily settled.

The United States’ Government have proposed two modes in which such a
commission might be constituted ; first, that it might consist of commissioners
named in equal numbers by each of the two Governments, with an umpire, to
be selected by some friendly European Power ; secondly, that it might be entirely’
composed of scientific Europeans, to be selected by a friendly Sovereign; and
might be accompanied in its operations by agents of the two different parties, in

- orderthat such agents might give to the commissioners assistance and information.

" If such a commission were to be” appointed, Her Majesty’s Government
think that the first of these two modes of constructing it would be the best, and
that it should consist of members chosen in equal numbers by each of the two
Governments. It might; however, be better that the umpire should be selected
by the members of the commussion themselves, rather than tbat the two Govern-
wents should apply to a third Power to make such a choice.

The object of this commission, as understood by Her Majesty’s Govern-
ment, would be to explore the disputed terrtory, in order to find within its
hmits, dividing highlands, which. may answer the description of the Treaty; the
search being first to be made in the due nporth line, from the monument at the
head of the St. Croix; and if no such lighlands should be found in that men-
dian, the search to be then continued to'the westward thereof; and Her Majesty’s
Government have stated -their opinion, that in order to avoid all fruitless dis-
putes, as to the character of such bighlands, the commissioners should be
instructed to look for highlands which both parties mught acknowledge as
ulfilling the couditions required by the Treaty. , -

Mr. Forsyth, in his note of the 5th March, 1836, expresses a wish to know
how the report of the commussion would, according to the views of Her Majesty s
Government, be likely, when rendered, to lead to, an ultimate settlement ot the -
question of boundary between the two Goveérnments.

i In reply to this enquiry Her Majesty’s Government would beg to-observe,

that the proposal to appoint a commusston onginated not with them, but with
the Government of the United States; and that it is thereforc rather for the
Government of the United States than for that of Great Biitain, to answer this
question.

- Her Majesty’s Government have themselves already stated that they have
httle expectation that such a commission could lead to any useful result, and
that they would on that account be.disposed to object to’it; and if Her Majesty’s
Government were now to agree to appomt such a commission, it would be only
m compliance with the desire so strongly expressed by the Government of the
United States, and in spite of doubts which Her Majesty’s Government still con-
tinue to entertain of the eflicacy of the measure.

But with respect to the way in which the report of the commission mght
be hkely to lead to an ultimate scttlement of the question, Her Majesty’s
Government, 1n the first place, conceive that it was meant by the Government
of. the Umted States, that if the commussion should discover highlands
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answering to the description of the Treaty, a cannecting line drawn from those
highlands to the head of the St. Croix, should be deemed to be & portion of the
boundary line between the two countries.

But Her Majesty’s Government would further beg to refer Mr. Forsyth to
the notes of Mr. McLane of the 5th June, 1833, and of the 11th and 28th
March, 1834, on this subject; in which it will be seen that the Government
of the United States appears to have contemplated as one of the possible results
of the proposed commission of exploration, that such additional information
might possibly be obtained respecting the features of the country in the
district to which the Treaty relates, as might remove all doubt as to the
impracticability of laying down a boundary in strict accérdance with the letter of
the Treaty.

And'if the investigations of the proposed commission should shew that there
is no reasonable prospect of finding a line strictly conformable with the
description contained in the Treaty of 1783, the constitutional difficulties which
now prevent the United States from agreeing to a conventional line, may
possibly be removed, and the way may thus be prepared for the satisfactory
settlement of the difference by an equitable division of the disputed territory.

But if the two Governments should agree to thé appointment of such a
commission, it would be necessary that their agreement should be first recorded
in a Convention, and it would obviously be indispensable that the State of
Maine should be an assenting party to the arrangement.

I am, &c.,
(Signed) PALMERSTON.
Henry 8. For, Esq.
. &c.  §e
No. 54.

Viscount Palmerston to Henry 8. Fox, Esq.

Foreign Office, November 19, 1837,

1 4

Sir

British and Amendan "Governments upon the boundary queéstion, ‘I qbserve,
that there is one point, with respect to which it seems necessary to reply to some
. observations contained in one of the notes of Mr Forsyth. .

Her Majesty’s Government with a view to preval upon that of theUnited

States to come to an understanding with Great Britain upon the river question, -

had stated, that the King of the Netherlands, in s award, had decided that
question according to the British interpretation of it, and had expressed his
opinion, that the nvers which fall<into the Bay of Fundy, are not to be con-
sidered as Atlantic Rivers for the purposes of the Treaty.

Mr. Forsvth, kowever, in his note of 28th Apnl, 1835, controverts this
assertion, and maintams that the King of the Netherlands did not, in his-award,
express such an opinion , and Mr. Forsyth quotes a passage from the award in
support of this proposition.

But it appears to Her Majesty's Government, that Mr. Forsvth has not
correctly apprehended the meaning of the passage which he quotes; for m the
passage in question Mr. Forsyth supposes that the word ** alone ”” is governed by
the verb - include,” whereds an attentive examination of the context will shew,
that the word ‘‘alone” is governed by the verb ' divide,” and that the real
- meaning of the passage 15, that the nivers flowing north and south from the
highlands claimed by the United States, may be arranged in two genera; the
first genus comprchending the rivers which fall into the St Lawrence; the
second genus comprehending those whose waters, 1n some manner or other, find
their way into the Atlantic ; but that even if according to this general classification,
and in contradistinction from rivers flowing into the St, Lawrence, the rivers
which fall into the bays of Chaleurs and Fundy, might be comprised in the same
genus with the rivers which fall directly into the Atlantic, still the St. ohn and
Restigouche form a distinct species by themselves, and do net belong to the
species of rivers which fall ‘directly into the Atlantic; for the St. John and
Restigouche are not divided in company with any such last-mentioned rivers
which fall into the St. Lawrence. And the award-goes on.to say, that, moreover,
if this distinction between these two species were conf‘ougded, an erroneous

"IN looking back to the correspondence which has passed befween the -
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intetpretation. would be applied to a Treaty in which every separate word must
be supposed to have a meaning ; and a generic distinction would be given to. -
cases which are purely specific.

The above appears to be the true meaning of the passage quoted by Mr.
Forsyth ; but if that passage had not been in itself sufficiently explicit, which Her
Majesty’s Government think it is, the passage which immediately follows it,
would remove all doubt as to what the opinion of the King of the Netherlands
was upon the river question; for that passage, setting forth reasons against the
line of boundary claimed by the United States, goes on to, say, that such line
would not even separate the St. Lawrence rivers immedidtely from the St. John
and Restigouche ; and that thus the rivers which this line would separate from
the St. Lawrence rivers, would need, in order to reach the Atlantic, the aid of two
intermediaries, first the rivers St. John and Restigouche, and secondly the bays
of Chaleurs and Fundy. '

Now, 1t is evident from this passage, that the King of the Netherlands
deemed the bays of Fundy and Chaleurs to be, for parposes of the Treaty, as
distinct and separate from the Atlantic Ocean, as are the rivers St. John and
Restigouche. For he specifically mentions those rivers and those bays, as the
channels through which certain rivers would have to pass, in their way from the
northern range of dividing highlands, down to the Atlantic Ocean ; and it is clear
that he cousiders that the waters of those highland rivers would not reach the
Atlantic Ocean until after they had travelled through the whole extent, either of the
Restigouche and the bay of Chaleurs, or of the St. John and the bay of Fuudy, -
as the case might be; and for this reason, among others, the King of the Nether-
lands declared it to be his opinion that the line north of the St. John claimed by
the United States, is not the line.intended by the Treaty. ;

You will present 3 note to this effect to Mr. Forsyth.

- - I am, &ec.
Henry S Foz,-Esj. -~ (Signed) PALMERSTON.
&c. & & ‘

¢

. s rNo;. 55.

Henry 8. Fox, Esq. to Viscount Palmerston.—( Received December 26.)

My Lord, Washington, December 5, 1837,

"1 HAVE the honour herewith to enclose a copy of the message of the Pre.
sidentof the United States, which was communicated this day to both Houses of
Congress, at the commencement®pf the-ordinary session. .
. I have the honour to be, &c. .
Viscount Pabnerston, G.C.B. (Signed) H. S. FOX.

. & &c. &e.

/ Inclosure in No. 55.

/thmct Srom the Message of the President of the United States to Congress.

" OF pending questions, the most important is that which exists with the
/oﬂ:rnment of Great Britain in respect to our north-eastern boundary. It is
w

ith unfeigned regret that the people of the United States must look back upon
the abortive efforts made by the Executive, for a period of more than half a
century, to determine, what no.nation should suffer long to,remam in dispute,
the true line which divides its possessions from those of other Powers. The -
nature of the settlements on the borders of the United States and of the neigh-
boring territory, was for a season such that this perhaps was not indispensable
to a faithful performance of the duties of the Federal Government. Time has,
however, changed this state of things, and has brought about a condition of
affairs in which the true interests of both countries imperatively require that this
question should be put at rest. It is not to be disguised that, with full confidence
often expressed in the desire of the British Government to terminate it, we are
apparently as far from its adjustment as we were at the time of signing the

Treaty of. Peace in 1783. The sole result of long pending negotiations, and a
perplexing arbitration, appears to be a conviction, on its part, that a conventional
line must be adopted, ffom the impossibility of ascertaining the true one accord-"
ing to the description contaned in that Treaty. -
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Without coinciding in this opinion, whichis not thought to be well founded,
my predecessor gave the strongest proof of the earnest desirc of the United
, States to terminate, satisfactorily. thus dispute, by proposing the substitution of a
conventional line, if the consent of the States interested in the question codld be
obtained. To this proposition no answer has as yet been received. 'The atten-
tion of the British Government has, however, been urgently invited to the
subject, and its reply cannot, I am confident,. be much longer delaved. The
general relations between Great Britawn and the United States are of the most
friendly character, and I am well satisfied of the sincere disposition of that Go-
vernment to maintain them upon their present footing. This disposition has
also, 1 am persuaded, become more general with the people of England than at
any previous _period. -

.» It is scarcely necessary to say to you how cordially it’is reciprocated by the
Government and people of the Umted States. The conviction, which must be
common to all, of the injurious consequences that result from keeping open this
irritating question, and the certainty that its final settlement cannot be much
longer deferred, will, I tryst, lead to an early and satisfactory adjustment. At
vour last session I laid befors.you the recent communications between the two
Governments, and-between this\Government and that of the State of Mane, in
whose solicitude, concerning a gubject in which she has so deep an interest,-
every portion of the Umon partiCipatcs. )

No. 56. .

Henry 8. Fox, Esq. to Viscount Palmerston.—(Received February 14 .J
My Lord, Washington, January 10, 1838."
I HAVE had the honour to receive, by the messenger Kraus, your Lord-
shup’s two despatches of the 19th of November, conveying to me instructions
upon the question of the nopth-castern boundary. I have this day presented two
official notes to the Secrctary of State of the United States, in conformity with
your Lordship’s instructions. I shall lose no time in acquainting your Lordship
with the carliest intimation which I may receive of the answer likely to be
returnied to the above communications by the Government of the United States
) I have the honour to be, &c.
Viscount Palmerston, G.C.B . (Signed) .  H. S. FOX.
Sc. &e. &e S e



APPENDIX. .

1.

Definitive 'I:reaty of Peace and Friendship between His Britannic
Majesty and the United: States of America. Signed at Paris,
3rd September, 1783, :

- In the name of the most holy and undivided Trinity.

* IT having pleased the Divine providence to dispose the heart of the Most Serene and
Most Potent Prince, George the 111rd, by the grace of God, King of Great Britain, France,
and Ireland, defende? of the faith, Duke of Brunswick and Lunenburgh, Arch-Treasurer,
and Prince Elector of the holy Roman Empire, &c., and of the United States of America,
to forget all past misunderstandings -and differences that have unhappily interrupted the
good correspondence and friendship which they mutually wish to. restore; and to estabhish
such a beneficial and satisfactory intercourse between the two countries, upon the ground
of reciprocal advantages and mutual convenience, as may promote and secure to both per-
petual peace and harmony; and having for this desirable end already laid the foundation of

ace and reconciliation, by. the provisional Articles signed at Paris, on the 30th of Novem-

er, 1782, by the Commissioners empowered on each part; which Articles were ed to
be inserted 1, and to constitute, the 'I‘rea(tjy of Peace, proposed to be concluded between
the Crown of Great Britain and the said United States, but which T was not to be

concluded until terms of peace should bl:ﬁ\-eed upon between Great, Britain and France,
and His Britannick Majesty should be ready. to,conclude such Treaty accardingly ; and the
Treaty between Great Bntan and France having since been concluded, His Britannic

. Majesty and the United States of America, in order to carry into full effect the provisional

Articles above mentioned, according to the tenor thereof, have constituted and appointed,
that 1s to say, His Britannick Majesty on his part, David Hartley, Esq.,, Member of the
Parhiament of Great Bntain ; and the said United States, on their part, John Adams, Esq.,
late a Commssioner of the United States of America at the Court of Versailles, late ‘Dele-
gate in Congress from the State of Massachusetts, and Chief Justice of the said State, and
Minister Plenipotentiary of the said Umted States to their High Mightinesses the States
General of the United Netherlands; Benjarmuin Franklin, Esq., late Delegate in_Congress
from the State of Pennsylvania, Prgsident of the Convention of the said State, and Minister
Pleruputentiary from the United States of America at the Court of Versailles; John Jay
Esq., late President of Congress, and Cluef Justice of the State of New York, and Munister
Plenipotentiary from the smd.Umtegd/States, at the Court of Madnd; to be the Pleni

tentianies for the concluding andsfning the present Definitive Treaty: Who, after having

r qeally Commun ieir respective full powers, have agreed upon and confirmed
the following Xrticles : :

ARTICLE 1.

His Bntanmick Majesty acknowledges the said Umted States, viz. New Hampshire,
Massachusetts Bay, Rhode Island, and Providence Plantations, Connecticut, New York,
New_Jersey, Pennsylvama, Delaware, Maryland, Virgtia, North Carohnn, Suth Carolina,
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Treaty of 1783,

\ 2
and Georgia, to be free, Sovereign, and Independent States; that he treats with them as
such; and for hiraself, his heirs and successors, relinquishes all claims to the Government,
proprietx/and territorial rights of the same, and every part thereof.
¢ )

¥ -

ARTICLE II1. #

Ahd that all disputes which might arise in future on the subject of the boundaries of
the said United States mugrobe Srevented, it is hereby agreed and &qclarcd. that the follow-
ing are and shall be their boundaries, viz. From the north-west angle of Nova Scotia, viz.
that angle which is formed by a line drawn due north, from~the source of St. Croix
River to the highlands, along the said highlands wlich divide those rivers that .empty-
themselves into the river St. Lawrence, from those which fall into the Atlantic Ocean, to
the north-westernmost head of Connecticut river; thence down along the middle of
that river, to the forty-fifth degree of north latitude ; from thence by a line due west on said
latitude until it strikes the river Iroquois or Caum%u ; thence along the middle of said
river, into Lake Ontario; through the middle of sai {.ake, until it strikes the communica-
tion by water between that Lake and Lake Erie; thence along the middle of said com-
munication into Lake Erie; through the middle of said Lake, until it arrives at- the water-
communication between that Lake and Lake Huron ; thence along the middle of said water-
coramunication into the Lake Hurory; thence through the middle of said Lake to the water-
communication between that Lake and Lake Superior ; thence through Lake Supénor;north-
ward of the Jsles Royaland Phelipeaux, to the Long Lake ; thence through the middle of said
Long Lake, andthe water-communication between itandthe Lakeé ofthe Woods, tothesaid Lake
of the Woods; thence through the said Loke to the most north-western point thereof, and
from thence on a due west course to the river Mississippi; thence by a line to be drawn
along the middle of the said river Mississippi, until it intersect the northernmost part
of the thirty-first d of north latitude :—South, by a line to be drawn due east from the
determination of the line last mentioned, in the latitude of thirty-one degrees north of the
Equator, to the middie of the river Apalachicola or Catahouche ; thence along the middle
thereof, to its junction with the Flint river; thence strait to the head-of St. %‘lm‘y’s river,
and thence down along the middle of St. Mary’s riverto the Atlantic Ocean :—East, by a line
to be drawn along the middle of the river St. Croix, from its mouth in the Bd¥-of Fundy
toits source; and from its source directly north to the aforesaid highlands, which divide
the rivers that fall into the Atlantic Ocean, from those which fall into the river St. Law-
rence: comprehending all Islands within twenty leagues of any part of the shores: of the
United States, and lying hetween lines to be drawn due East from the points where the
aforesaid boundaries between Nova Scotia on the one and east Florida on the other,
shall respectively touch the Bagec;f Fundy, and the Atlantic Ocean ; excepting such Islands
as now are, or heretofore have been, within the limits of the said province of Nova Scotia.

ARTICLE IIL.

It is agreed, that the people of the United States shall continue to enjoy unmolested
the right to take fish of every kind on the grand bank and on all the other banks of New-
foundland : also in the gulph of St. Lawrence, and at all other places in the sea, where the
inhabitants of both countries used at any time heretofore to fish. And also that the inhabi-
tants of the United States shall have liberty to take fish of every kind on such of the
coast of Newfoundland, as British Fishermen shall use, (but not to dry or cure the same on
that Island) and also on the coasts, bays and creeks of all other of His Britannic Majesty’s
dominions n America; and that the American fishermen shall have liberty to dry and cure
fish in any of the unsettled bays, harbours, and creeks of Nova Scotia, Magdalen Islands,
and Labrador, 30 long as the same shall remain unsettled; but so soon as the same or
cither of them shall be settled, it shall not be lawful for the said fishermen to dry or cure
fish at such settlement, without a previous ent for that purpose with the inhabi-
tants, proprietors or possessors of the ground.

ks

ARTICLE Iv. . - |

|
I
|

It 18 agreed, that creditors on cither side shall meet with no'lawful impediment to the
recovery of the full value in sterling money of all dond fide debts heretofore cuntracted.

N ARTICLE V.

It is agreed that the Congress shall earnestly recommend it to the Legislatures of the
respective States, to provide for the restitution of all estates, rights and properties which
have been confiscated, belonging to real British subjects: and also of the estates, rights

" and properties of persons resident n districts in the possession of His Majesty’s arms, and

who have not borne arms sgainst the said United States: and that persons of any other

“
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description shall have free liberty to go to any part or of any of the thirteenr United.
States, and therein to remain twelve months unmol in their endeavars to obtain-the
restitution of such of their estates, rifhta and propertigs as may have been confiscated:
and that Congress shall also earnestly recommend to thie several States, a reconsideration
and revisign of all acts or laws regnd)i'ng the premises, o as to render the said laws. or scts
perfectly consistent, not only with justice an elmz, ut with that spirit of conciliation,
which, on the return of the blessings of peace, should hniversally prevail. And that Con-
gress'shall also earnestly recommend to the several Sthtes that the estates, rights, and pro-
perties of such last-mentjoned persons shall be restoyed to them, they -refunding to -an
persons who may be now in possession the dond fide grice (where any has been given) whiclv'l
such persons may have paid on purchasing any of th¢ said lands, rights or properties since
the confiscation. °

And it is agreed, that all persons who have any interest in confiscated lands, either by
debts, marringe settlernents, or otherwise, shall meet/ with o lawful impediment in the pro-
secution of their just nghts. ‘ :

4

t

" ARTICLE VI:

s

That there shall be no future confiscations made, nor any.prosecutions commenced'
against any person or persons, for or by reason of the part which he or they may have taken
in the present war; and that no persan shall on that account suffer any future loss or damage
either m his n, hiberty or property ; and that those who may ben confinement on such
charges at the time of the ratification of the Treaty in Amencs, shall be immediately set. af
liberty,and the prosecutions so commenced be discontinued.

, ARTICLE VIL

There shall be a firth and perpetual peace between His Britannick Majesty and the
erl the subjects of the one and the citizens of the o ert,ywhmfore

pid ‘His Britannic Majesty shall, with all convenient speed, and
Tt caus n my.-dektruction, or cartying away any Negroes, or other &roper:ly of the
American Inhabitants, withdraw all his armies, garrisons and fleets, from the said United
States, and from every port, place dnd harbour within the same ; leaving in all fortifications
the American artillery may be therein: and shall also order and cause all archives, re-
cords, deeds and papers belofx;ﬁing to any of the said States, or their citizens, which in the
course of the war, may have fallen
delivered to the proper States and persons to whom they belong.

|
ARTICLE VIIL

The navigation of the river Mississippi, fsom its source to the ocean, shall for ever.

g:mainfree and open to the subjects of Great Britain, and the citizens of thez United
tates. - .

ARTICLE IX.

In case it should so happen that any place or territory belanging to Great Britain,
or to the United States, should have been conquered by the arms of ei:ier, from the other,
before the arrival of the said provisional Articles in Americs, it is agreed that the same
shall be restored without difficulty, and without requiring any compensation. ’

ARTICLE X.

The solemn ratifications of the present Treaty, expedited in and due form, shall
be exchanged between the Contracting Parties, in the space of ;‘:O?nonths, or sooner, if
possible, to be computed from the day of the signature of the present Treaty. ,

In witness whereof, we, the Undersigned, therr Ministers Plenipotentiary, have in their
name, and in virtue of our full powers, signed with our hands the present (Eniﬁve Treaty,
and caused the seals of our arms to be ed thereto.’ .

 Done at Paris, this third day of September, in the year of our Lord, one thousand
seven hundred and eighty-three. .
(LS.) D. TLEY. : (L.S.)) JOHN ADAMS,
{L.S.) B. FRANKLIN.
(L.S.) JOHN JAY.

y sedand shall from henceforth cease: all prisoners on both sides

into the hands of his officers, to be forthwith restored and"
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The Fifth Article of the Treatysigned at Ghent, December 24, 1814,

¢ - . ARTICLE V.
Avpen WHEREAS neither that point of the highlands lying due north from the Source of the
-_—;ppﬂ_m__ River St. Croix, designated in the former Treaty of Peace between the tw;l powers, as the
1. north-west angle of Nova Scotia, nor the north-westernmost head of Connecticut River

— have yet been ascertained; and whereas that part of the boundsry line between the
Fifth Article of the dominions of the two powers, which extends froin the source of the River St. Croix, directly
Treaty of Ghent. north to the above mentioned north-west angle of Nova Scotin, thence along the said
highlands which divide those rivers, that empty themselves ifito the river St. Lawrence, fram
those which fall into the Atlantic Ocean to the north-westernmost head of Connecticut
River, thence down along the middle of that river to the 45th degree of north latitude,
thence by a line due: west on said latitude, -until it strikes the river Iroquois, or Ca Y,
has not yet been surveyed, it is agreed that for these several purposes, two commissioners &

be appointed, sworn and authorsed, to act exactly in the manner directed with respect té
those mentioned in the next preceding Article, unless otherwise specified-in the present
Article. The said commissioners shall meet at St. Andrew’s, in the province of New
Brunswick, and shall have power to adjourn to such other place or places as they shall think
fit. The said commissioners shall have power to ascertain and determine the points above~
mentioned, in conformity with the provisions of the said Treaty of Peace of 1783; and
shall cause the boundary aforesaid, from the source of the river St. Croix, to the river
Iroquois, or C ¥, to be-surveyed and marked according to the said provisions ; the
said commissiofers shall make a map of the said boundary, and annex to it a declaration
wnder their hands and seals, certifying it to be the true map of the-said boundary, and par-
ticularizing the latitude and longitude of the north-west angfe of Nova Scotia, of the north~
westernmost head of Connecticut River, and of such other points of the said boundary as
they may deem proper. And both parties to consider such map and declaration as
% ﬁnzily and conclusively fixing the said boundary. And in the event of the said two com-
missioners differing, or bath, or either of them, refusing, declining or wilfully omitting to
act, such reports, declarations or statements shall be made by them, or cither of them, and
mch reference to a Friendly Sovereign or State shall be made in all respects, as in the latter

part of the fourth" Article is contained, and in as full a manner as if the same was herei

repeated. RS

“

P,

1.

Convention between His Majesty and the United States of America,
relative to the reference to Arbitration of the disputed points under
the Fifth Article of the Treaty of Ghent. Signed at London,
September 29, 1827. ’

WHEREAS it 1s provided by the fifth Article of the Treaty of Ghent, that in case the
1. commissioners apponted under that Article, for the settlement of the boundary line therein
Convention of As- described, should not be able to agrec upon such boundary lme, the report or reports of
bltm.fan *" those commissioners, stating the points on which they had differed, should be submitted to
) some Friendly Sovereign or State; and that the decision given by such Sovereign or State
on such points of difference, should be considered by the contracting parties as final and
conclusive. That case having now arisen, and it having therefore become expedient to
roceed to and regulate the reference as above described, His Majesty The King of the
%nmed Kingdom of Great Britain and Ireland, and the United States of America, have for

that purpose, named their Plenipotentiaries, that is to say :— .
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His Majesty, on His part, has appointed the Right Honourable Charles Grant, a
Member of Parliament, a member of His said Majesth Most Honourable Privy Council, and
President of the Committee of the Privy Countil for Affairs of Trade and Foreign Plantations;
and Henry Unwin Addington, Esquire :— . . .

And the President of the United States has appointed Albert Gallatin, their Envoy
Extraordinary, and Minister Plenipotentiary at the Court of His Britannic Majesty :—

. Who, r having exchanged their re:gective Full Powers, found to be in due and
_proper form, have agreed to and concluded the following Articles:

5
J ke . v

ARTICLE I.

It is agreed that the points of difference which have arisen in the settlement of the
boundary between the British and American Dominions, as described in the fifth Article of
the Treaty of Ghent, shall be referred, as therein provided, to some friendly Sovereign -or
State, who shall be invited to investigate, and make a decision upon such points of
difference. . .

The two Contracting Powers engage to proceed in concert to the choice of such friendl
Sovereign or State, as soon as the rauﬁcationl; of this Convention shall have been exchange!,
and to use their best endeavours to obtain a decision, if practicable, within two years after
the Arbiter shall have signified His consent to act as such.

- [

ARTICLE II.

The reports, and documents thereunto annexed,-df the commissioners appointed to
carry into execution the fifth Article of the Treaty of Ghent, being so voluminous and
ocomplicated, as to render it improbablethat any Sovereign or State should be willing or able
to undertake the office of investigating and arbitrating upon them, it is hereby agreed to
substitute for those reports new and separate statements of the respective cases, severally
drawn up by each of the Contracting Parties, in such form and terms as each may think fit.

The said statements, when prepared, shall be mutually communicated to other by
the Contracting Parties; that is to say, by Great Britain to the Minister, or Chargé

Mnjesty’s Minister, or Chiargé d'Affaires, at Washington, within fifteen months after the
exch of the ratifications of the present Convention.

such communication shall have taken lfplm:e, each shall have the power of
drawing up a second and definitive statement, if it thinks fit so to do, in reply to the
statement of the other party so communicated; which definitive statement shall also be
mutually communicated, in the same manner as aforesaid, to each other, by the Contracting
garties,‘“ within twenty-one months after the exchange of the ratifications of the present
~Convention.

ARTICLE IIIL

Each of the Contracting Parties shall, within nine months after the exchange of ratifi-
-eations of this Convention, communicate to the other, in the same manner as aforesaid, all
the evidence intended to be brought in support of its claim, beyond that which 1s con-
tained in the report of the commissioners, or papers thereunto annexed, and other written
documents laid before the commission under the fifth Article of the Treaty of Ghent,

Each of the Contracting Parties shall be bound, on the application of the other party,
made within six mouths after the exchange of the ratifications of this Conventien, to give
authentic copies of such individually specified Acts of a public nature, relating to the
territory in question, intended to be laid as evidence before the arbiter, as have been
issued under the authority, or are in the exclusive possession, of each pu?i

No maps, Surveys, or to phical evidence of any description, shall be adduced by
either party beyond that which 1s hereinafter stipulated; nor shall any fresh evidence, of
any description, be adduced er adverted to, by either party, other than that mutually
commurnucated or applied far, as aforesaid. .

Each party shall have full power to incorporate in, or annex to, either its first or
second statement, any portion of theveports of the commissioners, or papers thereunto
annexed, and other written documents laid before the commission under the fifth Article

of the ty of Ghent, or of the other evidence mutually communicated or applied for, as
above provided, which it mny think fit. .

ARTICLE 1IV.

The map, called Mitchell’s map, by which the framers of the Treaty of 1783, are
acknowledged to have regulated their joint and official proceedings, and the map A, which

"3
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bas been agreed on by the Contracting Parties, as a delineation of the water courses, and of
the boundary lines in reference to the said water courses, as contended for by each

ively, and which has accordingly been signed by the above named Pleni tiaries
at the same time with this Convention, shall be annexed to the statements of the Con-
nacﬁng‘ Parties, and be the only maps that ahall be considered as” evidence, mutually
acknow] by the Con Parties, of the topography of the country. - ‘

It , however, be lawful for either to annex to ity respective first statement,
for the Klurpoaes of general illustration, any of the maps, s or topographical delinea-~
tions which were filed with the commissioners under the Article of the Treaty of Ghent,
any engraved map heretofore published, and also a transcript of the above-mentioned map
A, or of a section thereof, in which transcript each may lay down the highlands, or
other features of the country, as it shall think fit, the water courses, and the boundary lines,
as claimed by each party, remnininslu laid down in the said map A.

But this tranacript, as well as all the other maps, surveys, or topographical delineations,
otherthan the map A, and Mitchell’s map, intended to be thus umaxedp by either party to
the respective statements, shall be communicated to the other party, in the same manner as
aforesaid, within nine months after the exchange of the ratifications of this Convention, and
shall be subject to such objections and observations as the other Contracting Party. may
deem it expedient to make thereto, and shall annex to his first atatement, either in_the
margin of such transcript, map or maps, or otherwise.

ARTICLE V.

All the statements, papers, maps, and documents above-mentioned, and which shall
have been mutually communi¢ated as aforesaid, shall without any addition, subtraction, or
alteration whatsoever, be jointly and simultaneously delivered in to the Arbitrating Soverei
or State, within two years after the exchange of ratifications of this Convention, unless the
arbiter, should not, within that time, have consented to act as such; in which case all the
said statements, papers, maps, and documents shall be laid before him within six months
after the time when he shall have consented so to act. No other statements, papers, maps,
or documents shall ever be laid before the arbiter, except as hereinafter provided.

-

. ARTICLE VI

4
In order to facilitate the attainment of a just and sound decision on the part of the
arbiter, it is agreed that, in case the said arbiter should desire further elucidation or evidence,
in regard to any specific point contained in m{of the said statements submitted to him, the
requisition for such elucidation or evidence, shall be simultaneously made to both parties,
who shall thereupon be permitted to bring further evidence, if reﬁu'ed, and to make each
a written reply to'the specific questions submitted by the said Arbiter, but no further;
and such evidence and replies shall be immediately communicated by each party to the
other. ° = .
And In case the arbiter should find the hopogra;him.l evidence lnid, as aforesaid,
before him, insufficient for the purposes of a sound and just decision, he shall have the
wer of ordering additional surveys to be made of any portions of the disputed boundary
ine or territory, as he may think fit; which surveys be made at the joint expence of
the €ontracting Parties, and be considered as conclusive by them.
- »

- .

ARTICLE VIIL.

The decision of the arbiter, when given, shall be taken as final and conclusive ; and it
shall be. carried, without reserve, into immediate effect, by commissioners appointed, for
that purpose, by the Contracting Parties. .

-

ARTICLE VIIL.

This Convention shall be ratified, and the ratifications shall be exchanged in nine
months from the date hereof, or sooner, if possible.
In witness whereof, we, the respective Plenipotentisries, have signed the same, and
have affixed thereto the Seals of our Arms.
Done at London, the twenty-ninth d?uy of September, in the year of our Lord, one
thousand eight hundred and twenty-seven. . e
. ) (L.S.) CHA. GRANT.
(L.S.) HENRY UNWIN ADDINGTON.

(L.S.)  ALBERT GALLATIN.



. IV.

Decision of His Majesty the King of the Netherlands, upon the Dis.
puted Points of Boundary under the Fifth Article of the Treaty of
Ghent, between Great Britain and the United States of America.

<

PR T S

Nous, GuiLLAUME, par]a Grice de Dieu Roi des Pays-Bas, Prince d’Orange-Nassau,
Grand Puc de Luxembourg, &¢. &c. &c. ‘

AYANT accepté les fonctions d’Arbitrateur, qui Nous ont été conferées par la note de
PAmbassadeur Extraordinaire et Plénipotentiaire de la Grande Brétagne, et par celle du
Chargé d’Affaires des Etats Unis-d’Amérique, i Notre Ministre des Affaires Etrangeres, en
date du 12 Janvier, 1829, d’aprés PArticle V. du Traité de Gand du 24 Décembre, 1814, et
PArticle 1. de la Convention conclue entre ces Puissances & Londres le 29 Septembre,
1827, dans le différend qui s’est élevé entre Elles au sujet des limites de leurs possessions
respectives : . ~ ,

* Animé du désir sincére de répondre par une décision scrupuleuse et impartiale, d la
oonfiance qu’elle Nous ont témoignée, et de leur donner ainsi un nouveau-gage du haut
prix que nous y attachons: .

Ayant i cet effet ddment examiné et mirement pesé le contenu du premier exposé ainsi
que de Pexposé définitif du dit différend, que nous ont respectivement remis,. le 1 Avril de
Pannée 1830, PAmbassadeur Extraordinaire et Plénipotentisire de Sa Majesté Britannique,
et 'Envoyé Extraordinaire et Ministre Plénipotentiaire des Etats Unis d’Amérique, avec
toutes les pidces qui y ont été jointes d Pappui: .

Voulant accomplir anjourd’hui les obligations qg:;:fnons venons de contracter par I'ac-
ceptation des fonctions d’Arbitrateur dans le susdit différend, en poptant & la connaissance
des deux Hautes Parties intéressées le résultat de Notre examen et Notre opinion sur les
trois points dans lesquels se divise de leur commun accord la conféstation :

Considérant que les trois points précités doivent étre jugés d’aprés les Traités, Actes et
Convéntions conclus entre les deux Puissances, savoir, le Traité de Paix de 1783, le Traité
&Amitié, de Commerce et de Navigation de 1794, la Déclaration relative & la Riviére Saint
Croix de 1798, le Traité de Paix signé & Gand en 1814, lIa Convention du 29 Septembre,
1827, et la Carte de Mitchell, et la Carte (A.) citées dans cette Convention ;.

Déclarons que,— - .

" Quaont au premier point, savoir, la question, Quel est Pendroit désigné daus les Traités
comme I'angle nord-ouest de la Nouvelle Ecosse, et quels sont les Highlands sé t les
Riviéres (}ui se déchargent dans le Fleuve St. Laurent, de celles tombant dans I'Océan At-
lantique, le long desquels doit étre tirée la Ligne de Limites depuis cet angle jusqwia lp
source.nord-ouest de la Rivitre Connecticut ?

Considérant,—

Que’les Hautes Parties intéressées réclament respectivement cette Ligne de Limites

au midi et au nord de la Rivitre St. John, et ont indiqué chacune sur la Carte (A.) la hgne
qu’elles demandent :

Considérant,~— .

/
Que sélon les exemples alléguéy le terme Highlands s’applique non seulement i un
pays montueux ou ¢levé, mais encoye & un terﬁain, qui, sans étre montueux, sépare des eaux

%
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coulant dans une direction différente, et qu’ainsi le caractire plus ow moins montueux et
€levé, du pays & travers lequel sont hréeﬁee deux lignes respectivement réclamées au nord
et au midi de la Riviére St. John, ne saurait faire Ia base d’une option entr’elles :
Que le texte du second Article du Traité de Puix de 1488, réproduit en. partie les ex-
smsions dont on s’est antérieurement servi dans la Proclamation de 1763, et PActe de
uebec de 1774, pour indiquer les limites méridionales du Gouvernement de: Quebec, de-
puis le.Lac Champlain, ¢ in forty-five degrees of north latitwde, along the highlands which
 divide the rivers that empg themselves into the River St. Lawrence from those which
“ fall into the sea, and also along the north coast of the Bay des Chaleurs :» ’

Qu’en 1763, 1765, 1773, et 1782, il a été établi, que la Nouvelle Ecosse serait bornée
au nord, jusqu’a Pextrémité occidentale de In Baie des Chaleurs, par la limite mériodionale
de la Province de Quebec; que cette délimitation se retrouve pour la Province de Quebec,.
dans la commission du Gouverneur Général de Quebec de 1786, od Pon a fait usage des.
termes de la Proclamation de 1763, et de PActe de Quebec de 1774; et dans les Commis-
sions de 1786 et postérieures des Gouverneurs du Nouveau Brunswick pour cette derniére
Province, ainsi 1ue dans un grand nomhre de Cartes antérieures et postérieures au Traité
de 1783, et que PArticle Premiére du dit Traité cite nominativement les Etats, dont Pindé-
pendance est reconnue : o )

Mais que cette mention n’implique point Pentiére coincidence des limites entre les
deux Puissances, réglées par !’ ‘cKa suivant, avec Pancienne délimitation des Provinces An-
glaises, dont le maintien n’est pas mentionnée dans le Traité de 1783, et qui par ses varia~
tions continuelles, et par Vincertitude qui continua d’exister & son égard, provoqua de fems
& autre des différends entre les Autorités Provinciales:

Qu’il résulte de la ligne tirée par le Traité de 1783 i travers les grands lacs & Pouest
du Fleuve St. Laurent, une déviation des anciennes Chartes Provinciules en ce qui concerne

les Limites:

Qu’on chercherait en vain & s’expliquer pourquoi, si Pon entendait maintenir Pancienne
délimitation Provincigle, Pon a précisemment fait usage dans la négociation de 1783 de la
carte de Mitchell, publiée en 1755, et par conséquent antérieure i la Proclamation de 1763,
et & PActe de Quegeo de 1774: ‘

Que la Grande Brétagne proposa ’abord la Rivitre Piscataqus pour limite<d est des
Etats Unis, et ensuite n’accepta pas la proposition de faire fixer plus tard la Limite du
Maine, ou de Massachussett’s Bay:

Que le Traité de Gand stipula un nouvel examen sur les lieux le quel ne:pouvait s’ap-
Y)l’iguer i une limite historique ou administrative ; et que dés-lors Pancienne délimitation des
vinces Anglaises n’offre pas non plus une base de décision : - e

Que la longitude de Pangle nord-ouest de la Nouvelle Ecosse, laquelle doit coincider
avec celle de Ia source de la Rivigre St. Croix, fut seulement fixée par la Déclaration de
1798, qu indiqua cette riviére:

Que le Traité d’Amitié, de (Z’ommerce et de Navifation de 1794 mentionne le doute qui
¥était flevé a I de la Riwitre St. Croix ; et que.les premiéres Instructions du Congres
lors des négociations, dont résulta le Traité de 1783, placent le dit angle & la source de la
Rivigre St. John:

-Que Ia latitude de cet angle se trouve sur les bords du St. Laurent, selon la carte de
Mitchell, reconnue pour avoir réglé “le travail combiné et officigl des négociateurs du Traité
de 1783 ; au lieu, qu’en vertu de la délimitation du Gouvernement de Quebec, ’an devrait
la chercher aux highlands séparant les riviéres qui se déchargent dans la Riviére St. Laurent,
de celles tombant dans Ia mer: ’

Que Ia nature du terrain i Pest de Pangle precité n’ayant pas été indiqué dans le Traité
de 1783, il ne s’en laisse pas tirer d’argument pour le fixer de préférence dans tel endroit,
plutdt que dans CE——

Qu’au surplus, si Pon croyait devoir le rapprocher de la source de la Riviére St. Croix,
et le chercher, par exemple, & Murs Hill, il serait d’autant plus possible que la limite du
Nouvesu Brunswick tirée de-li au nord-est, donnit i cette Province plusieurs angles nord-
ouest situés davantage au nord, et-i Pest, selon leur plus grand éloignement de Mars Hill,
que le nombre de dégrés de Pangle mentionné dans le Traté a été passé sous sifence :

Que par conséquent Pangle nard-ouest de la Nouvclle Ecosse, dont il est ici question,
ayant été inconnu en 1783, et le Traité dé Gand Payant encore déclaré non constaté, la
mention de cet angle historique dans le Traite de 1783, doit étre considérée comme une
pétition de principe, qu ne présente aucune base de décision ; tandis que a1 on Penvis
comme un point topographique, ¢l égard i la définition, viz. « that angle which is formed
“ by a hne drawn due north from the source of the St. Croix River to the Highlands,” il
forme simplement Pextrénuté de Ja hgne “ along the said Highlands, which divide those
“ rivers that empty theniselves info the River St. Lawrence, from those which fall into the
« Atlantic Ocean,” extrémité que la mention de I’

angle nord-ouest de la Nouvelle Ecosse ne
contribue pas A constater, et qui, étant i trouver elle-méme, ne saursit mener i la découverte
de la ligne qu’elle termine :

Enfin, que les argumens tirés des droits de Souverainté exercés sur le fief de Mada-
waska, et sur le Madawaska Settlement, admis méme que cet exercice fiit suffisamment
prouvé, ne peuvent point décider la question, par la raison, que ces deux établissemens
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n’embrassent qu’un terrain partiel de celui en litige ; éue les Hautes Parties intéressées ont Appendix,
reconnu le pays situé entre les lignes respectivement réclamées par elles, comme faisant un

objet de contestation, et qu’ainsi Ia possession ne saurait étre censée déroger au droit ; et que Iv.

ai {’on écarte Pancienne délimitation des Provinces alléguée en faveur de Ia ligne réclamée au L
nord de la Riviére St. John, et spécialement celle mentionnée dans la Proclamation de 1763 Decision of the
et dans PActe de Quebec de 1774, Pon ne saurait admettre & Pappui de la ligne demandée  King of the
au Midi de Ia Riviére St. John, des ens tendant & prouver que telle partie du terrain Netherlands,
litigieux appartient au Canada ou au Nouveau Brunswick :

Considérant,—

Que la question, depouillée des ens non décisifs tirées du caractére plus ou moins
montueux de terrain de Yancienne. délimitation des Provinces de Vangle nord-ouest dela
Nouvelle Ecosse, et de Pétat de possession, se réduit en derniére analyse & celles-ci, Quelle
est la ligne tirée droit au nord depuis la source de la Riviére St. Croix| et quel est le terrain, -

wimporte qu’il soit montueux et €levé ou non, qui, depuis cette ligne jagqu’a la source nord-
ouest de la Riviére Connecticut, sépare les riviéres se décha.rﬁant Ie Fleuve St. Lau-
rent, de celles qui tombent dans 'Océan Atlantique ; que les Hautes ies intéressées ne

sont d’accord que, surla circonstance que la limite & trouver doit étre déterminée par une

telle ligne, et par un tel terrain ; qu’elles le sont encore, depuis la Déclaration de 1798, sur

la réponse i faire a la premitre question, & Pexception de la latitude, i laquelle la ligne tirée

droit au nord de la source de la Riviére St. Croix doit se terminer: que cette latitude

coincide avec Pextrémité du terrain, qu depuis cette ligne jusqu’a la source nord-ouest de

Ia Rivit¢re Connecticut les nviéres se déchnrgeant dans le Fleuve St. Laurent, de *
celles qui tombent dans ’Océan Atlantique, et que, dés-lors, il ne reste qu’a déterminer ce

terrain : .

Qu’en se livrant i cette opération, on trouve d’un c6té,—

D’abord, que si par Padoption de la ligne réclamée au Nord de’la Riviére St. John, la -~ )
Grande Brétagne ne pourrait pas étre estimée obtenir un terrain de moindre valeur, que si
elle it accepté en 1783 la Riviére St. John pour frontitre, ell égard i la situation du Pays
entre les Riviéres St. John et St. Croix dans le voisinage de la mer, et a la possession des
deux rives de la Riviere St. John dans la derniére partie de son cours, cette compensation
serait cependant détruite par Pinterruption de la communication entre le Bas Canada et le
Nouveau Brunswick, ialement entre Quebec et Fredericton, et qu'on chercherait
‘'vainement quels motifs auraient déterminé la Cour-de Londres & consentir & une semblable
interruption. .

Que si, en second lieu, en opposition aux Riviéres se déchargeant dans le Fleuve
St. Laurent, on aurait convenablement, d’aprés le langage usité en géographie, pu com-
prendre les Riviéres tombant dans les Baies de Fundy et de Chaleurs, avec celles se jetant
directement dans ’Océan Atlantique, dans la dénomination générique des riviéres tombant
dans ’Océan Atlantique, il serait hasardeux de ranger dans Pespéce, parmi cette catégorie,
les Riviéres St. John et Ristigouche, que la lighe réclamée au nord de la Riviére St. John
sépare immédiatement des riviéres se déchargeant dans le Fleuve St. Laurent, non pas avec -
d’autres riviéres coulant dans POcéan Atlantique, mais seules et d’appliquer ainsi, en inter-
prétant la délimitation fixée par un Traité, ol chaque expression doit compter, 4 deux cas
exclusivement spéciaux, et ou il ne s’agit pas du genre, une expression générique qui leur
assignerait un sens plus , OU Szi, étendue aux Scondiac Lakes, Penobscott et Kennebec,

- qui se jettent directement POcéan Atlantique, établirait le principe, que le Traité de

1718 a entendu des highlands séparant aussi bien médiatement qu'immédiatement les riviéres
se déchnrgeant dans le Fleuve St. Laurent, de celles qui tombent dans POcéan Atlantique,
principe également réalisé par les deux lignes:

Troisémement, que la ligne réclamée au nord de la rivére St. John ne sépare pas méme
immédiatement les rivieres se déchargeant dans le Fleuve St.Laurent, des Riviéres St. John
et Ristigouche, mais seulement des riviéres qui se jettent dans les St. John et Ristigouche,
& Pexception de la derniére partie de cette ligne pres des sources de la Riviére St. John; et .

u’ainsi; pour arriver 3 ’Océan Atlantique, les riviéres séparées par cette Ligne de celles se
géchargeant dans le Fleuve St, Laurent, ont chacune besoin de deux' intermédiaires, savoir,
les unes de la Riviére St.John et de la Baie de Fundy, et'les autres de la Riviére Ristigouche
et de la Baie des Chaleurs: .

Et de Pantre,— .

Qu’on ne peut expliquer suffisamment comment, si les Hautes Parties Contractantes
ont entendu établir en 1783 la limite au Midi de Ia Riviere St. John, cette rividre, i laquelle
le terrain htigieux doit en grande partie son caractére distinctif, a été neutralisée et mise
hors de cause: . .

dQ"ue le verbe « divide” parait exiger la contiguité des objets qui doivent étre™ i~
vide - Y -

Que la dite limite forme seulement & son extrémité occidentale la séparation immédiate
entre 1a Riviere Mettjarmette et la source nord-ouest de Penobscott, et ne sépare que
médiatement les riviéres se déchargeant dans le Fleuve St. Laurent, des eaux du Kennebec,
du Pencbscott et des Scoudiac Lakes ; tandis que la limite réclamée au nord de la Riviére
St. John sépare immédiatement les eaux des Rivieres Ristigouche et St. John, et médiate- - ¢
ment les Scoudiac Lakes, et les eaux des Riviéres Pénobscott et Kennebec, des Riviéres se
déchargeant dans le Fleuve St. Laurent, savogr, les Ruivieres Beaver, Metis, Rimousky, Trois

H
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Appendix. Pistoles, Greeii, du Loup, Kamouraska, Ouelle, Bras, St. Nicholas, du Sud, la Famine et

e Chaudiére :
Iv. Que méme en mettant hors de cause les Riviéres Ristigouche et St. John par le motif
ion of the, dWeclles ne pourralent étre censées tomber dans POcénn Atlantique, ln ligne Septentrionale
Des of the " se trouverait encore aussi prés des Scondiac Lakes, et des eaux du Penobscott et du Ken-
m nebec que la ligne méridionale des Riviéres Beaver, Metis, Rimousky, et autres, se déchar-
geant gans le Fleuve St. Laurent, et formerait aussi bien que Pautre une séparation médiate
entre celles-ci, et les Riviéres tombant dans POcéan Atlantique

" . Quela rencontre antérieure de Ia limite méridionale, lorsque de la source de la Rividre
St. Croix on tire un ligne an nord, pourrait seulement lui assurer un avantage accessoire

sur l’aut’lx:gdnns le cas ol Pune et Pautre limite réunissent au méme degré les qualités exigées
par les Traités: -

Et que le sort assigné gar celm de 1783 au Connecticut, et au St. Laurent méme,
écarte la supposition, que les deux Puissances aurment voulu faire tomber la totalité.
de chagque rnvidre, depuis son’origine jusqu'a son embouchure, en partage & I'une ou &
Pautre :

Considérant,~— d

Que d’aprés ce qui precéde, les argumens alleguées de part et d’autre, et les pidces
exhibées & Pappui, ne peuvent étre estimés ussez prépondérans pour déterminer la préfé-
rence en faveur d’une des deux lignes, respectivement réclamées par les Hautes Parties
intéressées, comme limites de leurs possessions depuis la source de la Riviere St. Croix,
jusqu’a la source nord-ouest de Ia Riviere Connecticut ; et que 1a nature du différend, et les
- " stipulations vagues et non suffisamment déterminées du Traité de 1783, n’admettent pas

d'adjuger 'une ou P'autre de ces Lignes i 'une des dites Parties, sans blesser les principes du
droit et de I'équité envers Pautre : .
Considémntf" ’

Que la question se reduit, comme il a été exprimé ci-dessus, & un choix a faire du
«  terrain séparant les rivi¢res se déchargeant dans le Fleuve St, Laurent, de celles qui tombent
dans POcéan Atlantique, que les hautes parties intéressées se sont entendues a Pégard du
cours des €aux, indiqué de commun accord sur la Carte (A.) et présentant le seul élément de
décision : et que dés-lors les circonstances dont dépend cette décision, ne sauraient étre
élaircies d'advantage, au mayen de nouvelles récherches topographiques, ni par la production

de pidces nouvelles :

; Nous sommes d’avis,—

Qu’il conviendra d’adopter pour limite des deux états une ligne tirée droit au nord
depuis Ia source de la Riviere St. Croix jusqu’au point ol elle coupe le milieu du thalweg
de la Riviere St. John; de-li le miheu du thalweg de cette nvidre, en la remontant
jusqu’au pomnt ol la Riviére St. Francis se décharge dans la Rividre $t. John ; de-li le milien
du thalweg de la Riviére St. Francis, en la remontant jusqu’d la source de sa branche la plus
sud-buest. laquelle source nous indiquons sur la Carte (A) }))ar la lettre (X.) authentiquée

Ia signature de notre Ministre des Affaires Etrangéres ; de-1a une ligne tirée droit i 'ouest
Jusqu’au pomt ou elle se réunit i la higne réclamée parles’' Etats Unis I’Amérique, ct tracée
sur la Carte (\.) ; de-li cette hgne jusqu’au pomnt oli, d’aprés cette carte, elle coincide avec
celle demandée par la Grande Brétagne; et de-li Ia ligne indiquée sur la dite carte par les
deux Pussances. jusqu’a la source la plus nord-ouest de la Riviere Connecticut :

Quant au second point, savoir, la question, quelle est la source la plus nord-ouest
{north-westernmost head) de la Riviere Connecticut ?
Considérant,— )

Que pour résoudre cette question, il s'agmt d’opter entre la Riviére du Connecticut

- Lake, Perry’s Stream, Indian Stream, et Hall’s Stream : - ;
Considérant,— . :
Que d’aprés Pusage adopté en géographie, la source et le lit d’une riviere sont indiqués
«par le mom de Ia riviére attaché i cette source et & ce ht, et parleur plus grande importance
relative, comparéea celle d’autres eaux, communiguant avec cette nvitre: !
Considérant,— . .

Qu'une lettre officielle de 1772 mentionne déji le nom de Hulls Brook, et que dans
une lettre officielle posténeure dg la méme année, du méme Inspecteur, on trouve Hall’s
Brook représenté comme une petite riviere tombant dans le Connecticut :

Que’la riviere dans laquelle se trouve Connecticut Lake parait plus considérable que
Hall*s, Indian, ou Perry’s Stream ; que le Connecticut Lake et les deux lacs situés au nord
de celui-ci semblent lul assigner un plus grand volume d’eau, qu’nux trois autres rivitres ;
et qu'en 'admettant comme le lit du Connecticut, on prolonge d’avantage ce Fleuve, que si
Pon donnait la préférence 3 une de ces trois autres riviéres:

Enfin que la Carte (A.) ayant été reconnue dans la Convention de 1827 ccmme indi-
quant le cours des eaux, Pautorité de cette Carte semble s’étendre également i leur dénomi-
nation, vu qu'en cas de contestation tel nom de riviére, vu de lac, sur lequel on n’eut pas
été d’accord, eut pu avoir été omis, que la dite carte mentionne Connecticut Lake, et qup

-

' -



I

le nom de Connecticut Lake implique Papplication du nom Connecticat & la rividre qui
traverse de dit Jac : .
Nous sommes d’avis,—

Que le ruisseau situé le plus au nord-ouest de ceux qui coulent dans le plus septen-
trional des trois lacs, dont le dernier porte le nom de Connecticut Lake, doit étre considéré
comme la source la plus nord-ouest (north-westernmost head) du Connecticut.

Et quant au troisiéme point, savoir, la question, Quelle est la limite i tracer depuis la
Riviére Connecticut le long du paralléle da quarante-cing degré de latitude septentrionale,
jusqu'au Fleuve St. Laurent, nommé dans les E!.[‘mités Iroquoi ou Cataraguy ?
Considérant,—

Que les Hautes Parties intéressées different d’opinion sur la question, de savoir, si les
Traités exigent un nouveau levé de toute la ligne de himite depuis la riviére Connecticut,
jusqu'au Fleuve St. Laurent, nommé dans les Traités Iroquois ou Cataraguy, ou bien seule-
ment le complément des anciens levés provinciaux :

Considérant,— s

Que le cinquidme Article du Traité de Gand de 1814 ne stipule point qu’on levera telle
parties des limites qui n’aurait pas été levée jusqu'ici, mais déclare, que les limites n’ont pas
6té levées, et établit qu’elles le seront: .

Quen effet ce levé, dans les rapports entre les deux Puissances doit étre censé n’avorr

ﬂ.;x eu heu depuis le Connecticut jusqu’a la Riviére St. Lourent, nommée dans les Traités
quois ou Cataraguy, vu que Pancien levé sest trouvé inexact, et avait été ordonné

non par les deux Puissances d’un commun accord, mais par les anciennes autontés
provinciales : .

Qu’il est d’usage de suivre, en fixant la latitude, le principe de latitude observée :

Et que le Gouvernement des Etats Unis d’Amérique a établie certaines fortafications i
Pendroit dit Rouse’s Point, dans la persuasion que le terrain faisait partie de leur territoire,

ussion suffisamment 1égitimé par la ligne reputée jusqu'alors correspondre avec le
quarante-cing degré de latitude septentrionale :

Nous sommes d’avis,—

Qu’il conviendra de “procéder i de nouvelles opérations pour mésurer la latitude
observée, afin de tracer la limite depuis la Rinere Connecticut, le long du paralléle du
te-cinq degré de latitude septentrionale, jnsqu’au Fleuve St. Laurent, nommé dans les
ités Iroquois ou Cataraguy; de maniire cependant, qwen tout cas, & Pendroit dit
Rouse’s Pomt, le territoire des Etats Unis d’Amérique s’étendra jusqu’au fort qui s’y trouve

étably, et comprendra ce Fort et son rayon kilométrique.
Ainsi fait et donné sous Notre Sceau Royal, i la Haye, ce Dix Janvier, de ’an de Grace Mil

Huit Cent Trente-in, et de Notre Régne de Dix-hwtieme, »
(Signé)  GUILLAUME.
Le Ministre des Affaires Etrangéres,
(Signé) VERSTOLK DE SOELEN.

(Translation.)

We, WiLLian, by the Grace ;>f God King of the Netherlands, Prince of Orange-
Nassau, Grand Duke of Luxembourg, &c. &c. &c.

Having nccepted the functions of Arbitrator, which were conferred upon us by the
notes addressed to our Minister for Foreign Affairs by the Ambassador Extraordinary and
Plenipotentiary of Great Britain, and by the Chargé d’Affares of the United States of
America, on the 12th of January 1829, according to the 5th Article of the Treaty of Ghent,
of the 24th December 1814, and the first Article of the Convention concluded between
those Powers at London on the 29th of September 1827, in the difference which has arisen
between them on the subject of the Boundanes of their respective Possessions :

Animated by a sincere desire to make, by a scrupulous and impartial decision, a suitable
return for the confidence which they have shown us, and thus to afford them a new pledge
of the high value which we set upon it: r ,

Having for this purpose duly examined and maturely weighed the contents of the first
statement as well as of the definitive statement of the said difference, which the Ambassa-
dor Extraordinary and Plenipotentiary of His Britannic Majesty and the Envoy Extraor-
dinary and Minister Plenipotentiary of the United States of America respectively delivered
to us on the Ist of Apnl of the year 1830, together with all the documents thereunto
annexed in support of the same: ‘

Desiring now to fulfil the obligitions which we have contracted, by the acceptance of
the functions of arbitrator in the ahove-mentioned difference, by communicating to the two
high parties concerned the result of our examination, and our opinion upon the three points
-into which, by their common agreement, the .question in dispute is divided :

Considering that the three points above referred to arg to be determined according, to
the Treaties. Acts and Conventions concluded between the two Powers, that is to say, the
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Appendix. Treaty of Peace of 1788, the Treaty of Amity, Commerce and Navigation of 1794, the De-
? clamation elative to the River St. Croix of 1756, the Treaty of Posce signed at Ghentin

Iv. 1814, the Convention of the 29th of September 1827, and Mitchell’s map, and the map.. ,"
.. | — (A.) referred to in that Convention: . o
- Decision of he  ye declare, 4 ‘ >
. Netherlands. That with regard to the first point, that is to say, Which is the spot designated in the R

Treaties as the north-west aﬁde of Nova Stotia, and which are the Highlands dividing the
the rivers that empty themselves into the river St. Lawrence from those falling intp the
Atlantic Ocean, along which Highlands is to be drawn the line of Boundary from that angle
to the north-west head of the Connecticut river:

Considering,— )

That the high parties concerned respectively claim this line of Boundary, the one to
the south and the other to the north of the River St. John, and have each marked upon

. the map (A.) the line which they demand: ) .
Considering,—

That according to the instances which are adduced, the term Highlands is applied not
only to a hilly or elevated country, but likewise to a tract of land which, without being hilly,
divides waters flowing in different directions, and that thus the more or less hilly and ele-

’ vated character of the country, across which are drawn the two lines respectively claimed to

the north and to the south of the River St. John, could not form the ground of a choice
between them: :

That the text of the second Article of the Treaty of Peace of 1783 repeats in part the
‘expressions which were previously employed 1 the Proclamation of 1763,and m the Quebec
Act of 1774, to denote_ the Southern Limits of the"Government of Quebec, commencing
from Lake Champlain, “in forfv-five degrces of north latitude along the Highlands which
« divide the rivers that empty themselves into the River St. Lawrence from those which fall ..
“into the sea, and also along the north coast of the Bay des Chaleurs.” ™

That in 1763, 1765, 1773, and 1782, it was laid down that Nova Scotia should be--==
bounded to the north, as far as the western extremity of the Bay of Chaleurs, by the
southern Boun of the Province of Quebec; that this definition of Boundary is found
again for the Province of Quebec in the commission of the Governor Generil of Quebec of

. 1786, in which the terms of the Proclamation of 1763, and of the Quebec Act of 1774, are
) employed ; and for the Province of New Brunswick, in the commissions of the Governors
£ gxat. Province of 1786, and of a later period, as also in a great number of maps antecedent
and subsequent to the Treaty of 1783, and that the first Article of the said Treaty recitesby
name the States, of which the independence 1s recognized :

But that this mention thereof does not imply that the Boundaries between the two
Powers, which were settled by the succeeding Article, entirely coincide with the ancient
definition of Boundary of the English Provinces, the maintenance “of which is not men-

' tioned in the Trcatyx::} 1783, and which, by its continual variations, and by the uncertainty
which continued to exst with respect to it, gave rise from time to time to differences
between the Provinaal authonties :

That the line drawn by the Treaty of 1783 across the Great Lakes to the west of
the River St. Lawrence, produces a deviation from the ancient Provincial charters in regard
* ‘ to Boundanes:

That it would be vain to attempt to explain why, if it were intended to maintain the
ancient Provincial Boundary, Mitchell’s map, which was published in 1755, and which was
therefore antecedent to the Proclamation of 1763, and to the Quebec Act of 1774, should
exactly have been chosen for use in the negotiation of 1783 : ’ .

That Great Britain, in the first instance, proposed the River Piscataqua for the eastern
Boundary of the United States, and subsequently did not accept the proposition for the °
stponement of the fixing. of the Boundary of Maine, or of Massachusset’s Bay to a

ter period: > ’

That the Treaty of Ghent stipulated a new Survey on the spot, which could not apply -
to a Boundary recorded in history, or defined by internal administration; and that, conse-
quently, neither does the ancient definition of Boundary of the English Provinces offera -
ground of decision :

That the longitude of the north-west angle of Nova Scotia, which 1s to coincide with
that of the source of the River St. Croix, was only settled by the Declaration’6£1798, which
" designated which was that river: ' 5

That the Treaty of Amity, Commerce and Navigation of 1794 mentions the doubt
which had arisen with regard to the River St. Craix: and that the first instructions of the
Congress at the time of the hegotianons which produced the Treaty of 1783, place the said
angle at the source of the River St. John:

That the latitude of this angle, according to Mitchell’s map, which s allowed to have
directed the joint and official labours of the negotiators of the Treaty of 1783, is to be found ~
on the banks of the St. Lawrence; whereas, according to the Boundary of the Government
of Quebec, it ought to be sought for at the Highlands, dividing the nvers“which empty
themselves into the River St. Lawrence from those falling into the sea:

e
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‘That the nature of the tract of country to the east of the angle referred to, not havi Abpendit. -
been described in the Treaty of 17883, no argument can thence be drawn for h;ing it dﬁ el
in one place rather than in another: . Iv.

That, besides, if it were thought necessary to bring it nearer to the source of the River Decis
St. Croix, and to look for it, for instance, at Mars Hill, it would be.by so much the more 2ecision of the
.possible that the Boundary of New Brunswick, drawn from thence to the Hortheast, would eﬂi‘“hn i
give to that Province several north-west angles, situate more to the north and t6-the east, ’
according to their ’ﬂzter distance from Mars Hill, since the number of degrees of the angle

mentioned in the ty has been passed over in silence :

That, consequently, the north-west angle of Nova Scotia,-which is here in question,
having been unknown in 1783, and the Treaty of Ghent having declared it to be still unas-
certained, the mention of this angle in the Treaty of 1783, as a known point, is to be consi-
dered as an assumption of a fact which does not affard any ground for decision whilst, if
it be considered as a topographical ‘point, with reference to the definition, viz.  that angle
“ which is formed by a line drawn due north from the source of the St. Croix River to the
“ Highlands,” it merely forms the extreme point of the hne “along the said Highlands,
“ which divide those rivers which empty themselves into the River St. Lawrence from those-
¢ which fall into the Atlantic,” an extreme point, which the mention of the north-west angle
of Nova Scotia does not contribute to establish, since that angle being itself to be found,
cannot lead to the discovery of the line which it terminates : ‘

Finally, that the arguments-drawn from the exexcise of the rights of Sovereignty over
the Fief of Madawaska, and over the Madawaska Settlement, even admitting that exercise
to be sufficiently proved, cafinot decide the question, because those two establishments com-
prise only a portion of the terntory-in dis{i\;,te; because the High Parties concerned have
recognized the country situate between the lines respectively claimed by them as constitut~
ing an object of controversy; and, because in this view possession cannot be considered as
detracting from right ; and because, if the ancient Boundary line of the Provinces adduced
in favour of the line claimed to the north of the River St. John, and especially that men-~
tioned in the Proclamation of 1763, and in the Quebec Act of 1774, be set aside,‘ﬂxese\
cannot be admitted, in support of the Line claimed to the south of the River St. John, argu- —
ments tending to prove that such or such portion of the disputed territory belongs to
Canada or to New Brunswick : L

- Considering,— . .

That the question, stripped of the inconclusive arguments derived from the
less hilly character of the tract of country, from the ancient Boundary line of the Provinces,
from the north-west angle of Nova Scotis, and from the state of possession, is rdduced at
last to these questions, ich is the line drawn due north from the source of the River St.
Croix, and which 1s the tract of country, no matter whether it be hilly and elevated or not,
which, from that line to the north-west head of the Connecticut River, divides the rivers
emptying themselves into the River St. Lawrence, from those which fall into the Atlantic
Ocean ; that the High Parties concerned are only agreed as to the circumstance that
the Boundary to'be found is to be settled by some such line and by some such tract
of country; that they have further agreed, since the Declaration of 1798, as to the answer ~
to be given to the first quéstion, except with regard to the latitude at which the line dravn
due north from the source of the River St. Croix is to terminate ; that this latitude coin-
cides with the extremity of the tract of country which, from that line to the north-west head
of the Connecticut River, divides the rivers emptying themselves into the River St. Law-
rence, from those which fall mto the Atlantic Ocean, and that, consequently, 1t only remains
.to determine which is that tract of country :

That on entering upon this operation, it is found on the one hand,— .

First, That if by the adoption of the line claimed to the north of the River St. John, .
Great Britain could not be deemed to obtain a tract of countn{)eof less value than if she had~
accepted in 1783 the River St. John for a Boundary, regard being had to the situation of|
the country between the Rivers St. John and St. Croix in the viamnity of the sea, and to
the possession of both banks of the River St. John in the Iatter part of its course; that
compensation would nevertheless be destroyed by the interruption of the communication |
between Lower Canada and New Brunswick, especially between &xebec and Fredenicton,and | .
that the motives would in vain be sought for which could have determined the Court of i
London to consent to such an interruption : . \

That, 1n the-second place, if, according to the language usually employed in geo ,
the genetic term of rivers fallilg into th‘::gAtlantic Ocean, could {\nth I;)topnetygbe imlgl?gd {
to the rivers falling into the Bays of Fundy and Chaleurs, as well as to those whicxl)-; dis~
charge themselves directly into the Atlantic Ocean, stil it would be hazardous to class \
under this denomination the Rivers St. John and Ristigouche, which the line claimed to |
the north of the Rivér St.John divides immediately from the rivers discharging themselves
into the St. Lawrence, not i company with other rivers flowing nto the Atlantic Ocean, \
but by themselves alone ; and thus in mtefpretinga detimtion of Boundary fixed by Treaty, |
in which every expression ought to be taken into account, to apply to two cases which are
exclusively speciic, and which there 15 no question as to genus, a genenc expression ;
which would give to them a wider signification, or which, if extended to the Scondiac
Lakes, the Penobscott and the Kennebec which discharge themselves directly into the
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Atlantic Ocean, would establish the prnnciple, that the Treaty of 1783 contemplated High-
lands dividing mediately as well ns immediately the nvers discharging themselves into
the St. Lawrence, from those which fall into the Atlantic Ocean, a principle equally rea~
lized by both hnes: ' .

Thirdly, that the lne claimed to the north of the River St. John does not, except in
its latter part, near the sources of the St. John, divide the nvers that empty themselves
mnto the St. Lawrence,. immedately from the Rivers St John and Ristigouche, but only
from the rivers which fall mto the St. John and Ristigouche: and thus, that the rivers
which this Line divides from those discharging themselves mto the St. Lawrence, require,
all of them, 1n order to reach the Atlantic Ocean, two wmtermediate aids—the one set at
the River St. John and the Bay of Fundy: the other set, the River Ristigouche and the
Bay of Chaleurs:- ’ ‘

And, on the other hand,—

That it cannot be sufficiently explamed how, if the High Contracting Parties intended
in 1783 to establish the Boundary to the south of the River St. John, that nver, to which
the terntery in dispute owes in o great degree its distingwishing character, was neutralized
and put out of the question:

That thé verb © divide” appears tu require contiguity in the objects which are to be
« divided :” ‘x ) . - R
That the smd Boundary forms only at its western extremity the immecdiate division

between the River Mecttjarmette and the north-west source of the Penobscott, and only di-
vides mediately the rivers emptying themselves into the River St. Lawrence from the waters

of the Kennebec, and of the Penobscott, and from the Scondiac Lakes; whilst the Boun-

dary claimed to the 'north of -the River St. Jolin separates immediately the waters of the

- Rivers Ristigouche and St. John, and mediately, the Scondiac Lakes, and the waters of the

Rivers Penobscott and Kennebee, from the rivers emptying themselves into the River St.
Lawrence, that is to say, from the Rivers Beaver, Metis, Rimousky, Trois Pistoles,
Green. du "Loup, Kamouraska, Quelle, Bras, St. Nicholas, du Sud, la Famme, and
Chaudicre : .

«  That even putting the Rivers Ristigouche and St. John out of the question, on the

ground that they cannot be considered to fall into the Atlantic Ocean, the north line would

still be found as near to the Scondtac Lakes, and to the waters of the Penobscott and of

the Kennebec, as the south line would be to the Rivers Beaver. Metis, Rimouski, and
others, emptying themselves into the River St. Lawrence, and would, as well as the othet
line, form a mediate separation between these last-named rivers, and the rivers falling into
the Atlantic Ocean:

L} -
That the. circumstance of the southern Boundary being the first that is met with in

drawing a lie north from the source of the River St. Croix, could afford that Boundary an”

incidental advantage over the other, only n case th‘a.t both Boundaries should comprise in
the same degree the qualities required by the Treaties:

And that the manner in which the Connecticut and even the St. Lawrence are disposed
of in the Treaty of 1753, does away with the supposition that the two Powers could have
intended that the entire course of each river, from its source to its mouth, should fall to the
share of either one or other of them: .
Considering,— )

That, according to what s premised, the arguments adduced on either side, and the
documents offered 1n their support. cannot be considered sufficiently preponderant to decide
the preference in faypur, of either of the two lines respectively claimed by the High Parties
concerned, as Boundarnes of their possessions, from the source of the River St. Croix to the
north-west head of the Connecticut River: ‘and that the nature of the difference, and the
vague and msufficiently defined stipulations of the Treaty of 1783, do not allow the adjudi-
cation of oné or the other of these lines to one of the said parties, without departing from
the principles of justice and of equity towards the other:

Considenng,~-

That the question is reduced, as has been smd above, to a choice to be made of a tract
of country separating the nivers discharging themselves into the River St. Lawrence from
those which fall into the Atlanfic Ocean: that the High Parties concerned have come to an

understanding with regard to the water-courses, which are marked by common consent’

upon the map (A.) and which offer the only clement of decision. and that, consequently,
the circumstances on which this decison depends, cannot be further elucidated by means
of topagraphical researches, nor by the production of new documents :

We are of opimion,—

That it will be proper to adopt for the Boundary of the two States a line drawn due
nortl from the source of the River St. Croix to the pomt where such hine intersects the
middle of the bed (thalwey) of the River St. John: thence- the muddle of the bed of that
river, ascending it to the pomnt where the River St. Franeis empties itself into the St. John;
thence the middle of the bed of the River St Francisgascendmy it to the source of its south-
westernmost branchl, which source we wmark on the map (\.) by the letter (X.), authents-
cated by the signature of our Munster for Foreigm Affuirs: thence a ine drawn duc west
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to the pont where at joins the ing clavmed by the Umted States of America, and traced on
the map (A.); thcnic that Iine to the point at which, according to that map, 1t falls 1n with
that claimed by Great Britain; dnd thence the line, marked on the smd map by both the
two Powers, to the north-westernmost head of the Connecticut Raiver:
With regard to the second point, that 1s to say, Which 1s the north-westernmost head
‘of the Connecticut River? )
Considermg,— . ,

[y

That, in order to solve this question, a choice 1s to be made between the river of Con-
necticut Lake, Perry’s Stream, Indian Stream, and Hall’s Stream :

Considernng,—

That according to_the practice adopted in geography, the source and the bed of a
river are pomnted out by the name of the river affixed to that source and to th . bed, and

bytheir greater relative importance compured with other waters communicatiig-s b A rIvers
Considering,—
That 1n an offical letter, so early as 1772, mention 1s made © +  an HPs

Brook, and inan offical letter of ‘g-later date in the same year frocy = < .05 v 1
Hall’s Brook 1s described as @ httle riverfalling into the Connecticut:

- That the tiver m which Connecticut Lake 15 found appears to be s o v oot e
b Y, Indian, or Perry’s Stream; that Connecticut Lake, and the t. o « e Crte
Toteaso bt .0 poetT tagive toat a greater volume of water than .~ no
Sreccther s o o oy e O mtting it to, be the bed of the Connecticu . vt 0 -
oo ¢+ ran if the preference were given to etheron v 0
Llaew saan. ' -

Finally, that the map (A.) naving been recognized in the Convention of 1827 « _ » .
cating the course of the waters, the authority of that map appears to extend equally to . . .

names: seemg that i case of dispute, any name of nver or lake respecting which the . -

ties had not heen agreed, might have been omitted : that the said map mentions Connectic
T e o d that #he = of Onmmectient Taahe implies the application of the name Connec-
‘g L T O FNTST T IR IR TR S satd lake s ce
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[ ey hrsepats ot o the north-west of those which flow into the most
northern o1 the Liiree ahus, weavaitia uicsast bears the name of Conunecticut Lake, is to be
considered as the north-westernmost head.of the Connecti¢ut : ’

And with regard to the third pomnt, that 15 to say. Which 1s the Boundary to be traced
from the River Connecticut along the parallel of the 15th degree of north latitude to the
River St. Lawrence, called in the Treaties Iroquois or Cataraguy ?

Conudering,— e

That the High Parties concerned differ in opmron upon the question, Whether the
Treaties require a new survey of the whole Line of Boundary from the River €onnecticut
to the River St. Lawrerce, called 1n the Treaties, Iroquois or Cataraguy, or only the com-
pletion of the ancient provinenl surveys:

Considering,—

That the fifth Article of the Treaty of Ghent of 1814 does not stipulate that such
portion of the Boundanes as has not been surveyed already, shall be surveyed, but declares,
that the Boundaries have not been surveved., and determines that they shall be so:

That m fact that survey from the Connecticut to the River St. Lawrence, called in the
Treaties, Iroquois or Catarazuy, 1s to be considered as not having taken place between the
two Powers : seenig that the ancient suryey is found tobe inaccurate, and that it had been
ordered, not by the two Powersby common agreement.butby theancientprovineial authonties :

That 1 fining a latitude, 1t 15 usual to follow the_principle of observed latitude :

And that the Government of the United States of Amenca has raised certamn fortifica-
tions at a spot called Rouse’s Point, under the persuasion that the ground formed a portion
of their territory. a persuasion sufficiently justified by the line reputed up to that time to
correspond with the parallel of the 15th degree of north latitude .

We are of opimon.—

That it will be proper to proceed to new nperations for the measurement of the observed
latitude, 1 order to trace the Boundary of the Connecticut River along the parallel of the
43th degree of north latitude. to the Rrver St. Lawrence. called m the Treaties, Iroquois or
Cataraguy : in such manner, however, as that in any case. at the spot called Rouse’s Point,
the terntory of the Umted States of Amenca shall extend to the fort there rased, and shall
comprise that fort, and a circle round 1t of one kilometer radius {son rayon kilométrique.)

Thus done, and siven under our Royal Seql, at the Hague, this tenth day of January,
in the year of our Lord One Thousand Eaght Hundred and Thirty-one, and the
Eighteenthwf our Reign. . .

(Signed) WILLIAM.
The Muuster for Foreign Affairs, \
(Signed) VERSTOLK DE SOELEN.
r ‘
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