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PREFACE

Experience has shown that nearly every one amongst thos
lead persons, med | men vic authorities, keep
¢ meteries an 1 law a it a lo {
1LNS which 101 ( I )] e 0l I S 1 '
om those which should
[ixperience has shown that there are but few people, con-
cerning themselves with t ms upon death, whe
know exactly the reason and end of such investications
Experience has showi 1at Coroners, in all countries 1n
which new legislation on 1 ( of Coroners h been in-
troduced, are olten at a 1083 1 1 W 10 n order to
come to a de lon as to mmoning or not summeonil |-
rors; that is, they do not know how to procecd in their pre

liminary enquiry or inquest without a jury.

Experience has shown, that even in the regular inquest
with a jury, some Coroners too many are not cogniz-
ant of what they should do to meet various incidental oc-
curences.

These difficulties come from the fact that all the authors,
who have written up to this date upon the Coroner’s duties,
(1) have contented themselves with speaking only general-
ly and broadly of the principles, (2) have only spoken of
principles directly established by law and jurisprudence,
without extending the indirect consequences that these es-
tablished principles bear on all the necessary doings in the
procedure, and (3) they have — some entirely, others
nearly altogether — neglected to deal with the result of the
new modern legislation changing the old English law, and
omitted to treat of preliminary enquiries or inquests with-
out a jury.




PREFACE

The present work aims at fulfilling the defficiency. It

pravonds to be a guide in procedure, telling all who are con-
cerned with deaths to be investigated what they have to do.
It takes the case from the time ol the death, and step Tv_\
ep, it procexds to =how what has to be do until tl body
at the end, 1= buried : meeting on the road all incidental dif-
Cuibic VI 1d d st
I'his method has forced the author to split in parts sub-
jects which could have been treated all at once under a sin-
nheadin 1na oive rise 1o the appearance 01 V'in'?:-
fion of the same things An attentive observation though,
" M one to sce that the repetition is more apparent
Lthan rea
['he author of the present work has endeavored, to the best

of his ability, to give the reasons commanding each and every
proceeding set forth in his book. He does not claim infalli-
bility, but hopes that his work will be a benefit for future
legislation.

The author extends hisz sincere thanks to all those who
have helped him in his task and more especially to our emi-
nent eriminalist Mr. Crankshaw, who has revised the whole
work and suggested very important changes, which have

been introduced.
Ep. McMamnox.

Montreal, April 1st, 1907




PREFACI vii

. McMahon, Es

Coroner of the District of Montreal, Westmount, Que

[ have exami W ) care, the manuseript it
o ) me 0 1 1 vk on the du 3 of a « met
at | 1nq with and w ) L jur ind 1 heartil n-
cratulate ve pon il 1 I of ) ( { b
lication which will 1 | yla 1t the disposal «
}»'j!. 1 { nd finite 1nio 1
and n ns, but canno 1 y be o reat utilit
henef OIon LW Ve ¢ and ot} authoritic
;I‘ SIS 1 | \" I'S [’ { “a D 1 ‘\vvbl\ l‘\: OLh¢ N (11 \:l‘\

and indirectly engaged and concerned in investicatine the

causes of sudden deaths, of de due or suspected to b
due to negligence, violence o1 ind of deat of
persons dying while unde; traint of their liberty, such as
prisoners and inmates of lunatic asylums, ete.

To give a full appreciation of vour work would re juire

more space than is contained within the bounds of a mere
letter; but I mav briefly mention what appear to me to be
some of its salient points.

Your treatment of the subject of a Coroner’s duties. in
general, and of the procedure before and at and after a ve-
gular inquest with a jury, is new and most complete.

In my opinion no previous work contains so exhaustive
and critical an enquiry into and examination of the sources
of a Coroner’s powers, duties and respongibilitics, nor so
clear and minute an explanation of his special powers and
duties in the matter of his preliminary inquests or inves-
tigations without a jury; and, never before, has any author
put forward such useful and comprehensive suggestions for
future legislative inprovements on the subject in hand as
are contained in the concluding pages of vour work.

Trusting that your publication will meet with unbounded
SUCCESS,

I remain, my dear Sir,
Yours very truly,

JAS. CRANKSHAW.
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THE CORONER AND HIS DUTIES

INTRODUCTION

REASON AND PLAN OF THIS WORK

1 IGNORANCE OF THE LAW,
PLAN

DIVISIONS

( \ pPpo
\ N | \ wi 1 th ]
Parliaments, | itility of Coroners™ ingques
the manner in which they should be he ) man
tOry views ars n by judicial autho
won the law regulatin pro 1 the Coron
(quest and the crircumstances under whieh tl 11
»Hany 1 . I' pro I ] 1 L
md it1s, 1n
sense, the discredit mto ( ( 0l nguests ha
hat 1 have sought honestly to study the question
It is the result of these studies which T would now p
happy if the publication should prove o to <0
2. \s | soon saw in the course of m investigation
ignorance of the true principles which should guid
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discussion of the subject, is generally the cause of all con-
tradictory views which have found expression, I purpose leav-
ing nothing aside in order to demonstrate what the existing
[aw is.

By bringing to light the reason of such law I shall en-
deavor to ascertain and explain whether it achieves or fails
to achieve the end aimed at.

This will lead to find out whether it is not possible to bring
about certain [tl.’ll'\M.!‘ Illl“]llit:l]]HH\ ol a nature to render
(oroner’s inquests more efficacious, while recognising always,
nevertheless, that society demands complete protection, at no

more than a reasonable cost.

3. I shall proceed by Articles, each Article standing for
1 principle or a law, of which I shall seek to demonstrate the
necessity or usefulness, with or without modifications being
bhrought to bear thereon.

PART I will treat ol the general principles bearing upon
the utility of inquests.

PART II will deal with investigations or inquests without
a jury.

PART 1II will bear upon preliminaries to an inquest with
a jury:—the procedures immediately preceding an inquest
with a jury.

PART IV will indicate the line of procedure to he followed
at inquests with a jury.

PART V will concern itself with the procedures immediate-
v following an inquest with a jury.

PART VI will consider the other duties of (foroners, apart
from an inquest, with regard to deaths.

\ last part will be wholly given to a project of revising

(lie laws regarding the Coroner’s duties.
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DUTIES

PART |
GENERAL PRINCIPLES.
ARTICLE L

THE SEARCH FOR HOMICIDE.

OLGLIGATION TO PUNISH ALL CRIMES
FHE STATE HAS TO PUNISH CRIMES BUT DOES NOT TAKE
INITIATIVE FOR ALL CRIMES.

''HE STATE INITIATIVE IN SEEKING HOMICIDE,
6.—DIFFERENCE OF ACTION ON THE PART OF THE STATE

IN A CASE OF HOMICIDE
OBLIGATION ON THE PART OF THE STATE
FOR HOMICIDE

TO SEEK

.~ OBLIGATION BY STATUTORY LAW

9—THIS OBLIGATION OF THE STATE HAS REMAINED,
NOTWITHSTANDING THE
INQUESTS

HOSTILITY TO CORONER’S

10,—OBLIGATION BY ENGLISH CONSTITUTION
IT IS A PRIMORDIAL OBLIGATION IMPOSED IN EVERY
ORGANIZED NATION.

12—IT IS AN OBLIGATION ACKNOWLEDGED BY EVERY
CIVILIZED COUNTRY

SUCH OBLIGATION IS PERFORMED BY JUDICIAL OF
FICERS OF THE STATE

14 FHE STATE HAS NO RIGHT NOT TO SEEK HOMICIDE.

The State is bound to search for homicide.
This obligation incumbent upon the State requires ex-

planation.

4. The

State is indeed obliged to punish all crimes

hrought to 1ts notice

. and to afford all the means necessary to
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T'HE

that end. But in a question of theft, of forgery, or

other crime than that of homicide or of arson adverted to
below, it is not bound to take the initiative, and as a ru
waits until the person wronged, or som other person

terested, lodges a complaint.

This complaint, in these cases of thelt, forgery, must
be supported by oath and must include the essential fact
‘rHrI\HA probabliity 1O Ui rime. I hould assert 11
crime has been committed, or is believed to have he o=
mitted. Without such assertion the State does no I'y

hus in all such cases ¢ 1s, as a rule, ng i

the part ol the State.

5. In the case of homicide, on the contrary, the

tervenes on a mere doubt ['he cau of deatl s unknown.
or it 18 held to be due to another’s deed ; or again, presents
hecause ol pecial umstances, ¢ appearanc 1) ng
due to natural causes: there is no charge of hom ind.
nevertheless, the burial does not take place witho

mit of the officer of the State the Coroner, Investigatiol
must be made as to r the death 15 o n h

of a erime. Here the State takes the initiative.

6. In th ase oL ordinat crimes, the Sta 3 ) a8
certain whether a crim ought to its notice by mear )La
complaint is indeed f crime 1t is stated to be. In the case
of homicide the State seeks to ascertain whether ther u
to denounce a crime, or whether the death is the result of a
natural or of a purely accidental death.

In the first case, it is not the erime which questioned ;
it is the validity of the denunciation. To this denunciation
is added an accusation, and the accused ig called upon to de-

fend himself.

The enquiry thercupon held by the State, througl
Justices of the Peace, is but the beginning of the taking of
the evidence against an accused.

[n the second place, it is not the question of a crime
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accusation, there is no person accused, but merely, on
count of the unnatura imstances of a death, the State
the nossib [ a erime to have been committed.
S w whether there 1s ground
usation or to | I crime, 'This is how
¢ 8¢ 10n d
~ 1 cas arso
on
(] ) < tions wit regal to homicide
\! n thject and demon-
\ N1 houn ) 1na the mvestigations,
8 \ 0 Statuts tain the formal and ex-
tion o 1is oblication iz true. but none the
1in parts t \ o be found statutorv clauses
v 1 oenition o yblication
I \rti ) e (Code of Low Can-
\ enr nt ol Corps¢ without lecal examina-
4 F na anythin ( Ive rise to suspicion ol
nd t Yoviged Statutes the Province of Quebe
0 n under the “(‘oroners elating
¢ cause of death, Section amended more
‘ object of altering the details of procedure,
( nising the fact that the State should, in certain
ith, mal investigation
h coonition of the d of the State is found
n'in the Dominion Statutes, and notably in the Criminal
(‘ode, Section 944, requiring an inquest to he held on the body
onvict executed under judgment of death.
[t is also found in the Act on Penitentiaries, and again in
he Act of Quebec on Private lunatics asylums.

All these laws examine them as

they are stated in prohibitive terms ¢
nind you, ‘nevertheless, that
which the State is bound to establisl

there are deaths in

HIS DUTIEN

vou will and whether
will re-
to

due

v otherwise,

regard

1 whether they are
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to natural or unnatural causes, the result of culpabic o
non-culpable acts.

In these laws (sometimes stated in prohibitive terms, going
beyond the end sought) we always find the recognition of th

principle that the State is bound to trace homicide.

9. If we examine attentively all the laws in question; i
we go through some of the Acts passed and since abrogated
by our Legislatures; if we follow legislation on the same sub
Jects in the Province of Ontario, we see plainly that the or
motive has brought them into being, to wit: hostility to Clor-
oners and to Coroners’ inquests.  From all which one is led to
wonder why out of so many with the same aim in view, non
has ventured to abolish them with a stroke of the pen. i
has not been done because it could not be done. 1s not this
the most striking proof of the recognition by the Legislatu

of the obligation to trace homicide?

10. Whatever may be done or Jesived, the State mus T

homicide, if there is any ground to suspect it.

The means to achieve this object may vary, but the in-

vestigation by the State must be made. English constitu-

tional law makes it a duty, and indeed the maintenance o
order and peace is a paramount obligation.

This obligation is imposed by Magna Charta: *Nullus
liber homo aliquo modo destruatur nisi per legale judicium
parium suorum aut per legem terre.” “No freeman shall

perish in any way whatsoever but on the judgment of his
peers, (condemnation to death) or by the law of nature (by
illness or accident™).

Such are the terms used in Magna (‘harta to assure English
subjects of the State’s protection. The State thereby engaged
itself to seek and make sure whether deccased subjects have
come to their death “per legale .jltl||< mm, aut per legem ter-
ree”, through being condemned to death, or by the law of
nature.

The I']‘n;h\h. centurles ago, forced their Sovereign to affix

his signature to this written guarantee, this written contract,
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the basis of the existence of all society under I‘:Il"_'|l~f; rule.

Since then they have always been watchful that this

guar-

antee contained in the great Charter should be faithfully

maintained.

That 18 why, English law, Common or Statutory,
ways upheld the obligation of holding inquests after death
when a doubt might exist as to their caus
I'hat 1s why. carrving scrupulogity to its extreme, the L
slatures have commanded and still command, in all countries
under English rule, that an inquest be held on every person

ccuted by virtue of a vi'“l" al condemmnation

English Common Law, as we find it reproduced in Bracton
“De legibus & consuetudenibus angliee, Lib. II1, ¢h. V-VI-
VII-VIIT” in Reeves History of English Law, Vol. 2.
p. 466" n Britton, p. 8 obliges the State to seck out
homicide in all cases of death by submersion, by whatsos

act of violence, or by sudden death.

The Enelish Parliament have confirmed this law, notab
n it Statutes “De officio Coronatoris™, 4 Edward an
“The Coroner’s Act” of 1887,

11. Even though this cuarantee were not written in Magna
('harta. it would none the less exist as the bagis of the main-

tenance of established society.

Celebrated thinkers have proclaimed this truth long bhefo
to-dav. To cite a few, choseén at random :
Blackstone, in his immortal commentaries on English Law

Vol. 1, p. 24, says: “The principal aim of society is to
protect individuals in the enjoyment of those absolute rights
which are vested in them by the immutable laws of nature™
and at page 129 of the same volume, he points out that of
all these immutable rights, needing the protection of society
or the State, the first which each individual possesses is the
richt to live.
Felicé in his work entitled “The Right of Nature™, Vi Il

p. 166, says: “The duty of the sovereign which tends most

towards th

end of establishing

society, and which is its
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ongest bond, is the protection which he owes to his subjects,
It was in view of this protection against attacks from within
and without that men mainly determined to unite in society,

and it is this protection which assures us the peaceable en-

jovment of our rights: it is this which assures us our lives,
our foods. our Mo I'he proteetion which the sovercign
owes to his subjec 0 1dentified with sovereigniv. that
without Jm.iu‘ 0on sovereigent Nno ony oxX 18t

I'he State cannot afford sound protection in the case o
homicide, when the vietin, by the very fact of the erime, cal
| 1 nasmauch LI SLate [S Lake

itive in investigation

I'isdale, an eminent lawyer of Boston. in a paper given in
1887 before the Medico-Legal Society of the United States,

umes all that was written before on this subject. “To
ssure”, he says, “the enjoyment of life in its plenitude 18 of
major importance’ “To bury a corpse, with being cer
fain that the death is due to a natural or pur weeidental

mse, would be, on the part of the State, a direct encourage-

1 o conceal erime, and a notice to tl evil-doer assuring
hn ) :n“;.uwm if he kill his | llow-being. I[l“ ( al race
he erime” “All deaths which ma w due to ti deed
omission of another. hecome a matter of p iblic interes
‘No }-»;ﬁ'i of which the cause 18 not el wrly known., ~m1‘“
pass unnoticed, and the cause ghould never be inferred from

but with certitude. from the established facts.”

I sults clearly from these citations that of all rights of
1an, claiming the protection of the State, there ig none more

acred than the right to live. It results further that of all

{ oblications of the State, there iz none more imperative
than that of protecting the lives of individuals and. as corol-
wry, that the State cannot protect the lives of individuals
save by taking the most efficacious and surest means to pre-
vent homicide, and therefore, the State must always, and in

all parts, seek it out.

12. The different States have understood this duty so well

that wherever civilized, organized society exists, possible
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ntries. and to the formal laws recognising this
hligation, let nus add the fact that tor centuries Coroners 1n
] bna R 1 inaneat l t h =
i\ 1\ bheen cha ) 0ld ,1<!1|‘\‘~ 1O SeeK oul 101
de. and it cannot be successfully contended for a moment
it the Sta not hound and obliged to seek out this erime

14. We will go a step further and add

without fear of

mtiradiction that whenever the State, for reasons of economy

otherwise, setg up. by its laws, any obstacle to such search,

iny case of suspicious deaths, it does what it has no right

do: it fails in it duty.
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It is with a view of facilitating inquests by all means pos-
sible in suspected cases, that legislation should be passed on
this subject, even when the desire exists to prevent useless
or irksome inquests.

It is chiefly because this principle has been too often for-
ootten that laws have been passed at certain places and at
certain times, rendering the holding of inquests very difficult.

et us prevent the holding of inquests whenever no sus-
picion can exist, but, by all means possible, let us promot
the holding of inquests whenever a doubt may exist let
the Cloroners have all the powers and means to hold thorough
serious inquests. This is what the State should do; this is
the first guarantee it should give to the individual. The Cor-
oner’s inquest should always exist so as to daunt the eriminal,
as the constable’s presence on his beat prevents the thief’s

depredations there.
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ARTICLE 1L

THE SEARCH IS MADE ONLY FOR HOMICIDE BY THE
CORONER.

15,.—HOMICIDE 1S THE MOTIVE OF THE INQUEST.

16.—NO OTHER MOTIVE GIVEN BY OLD LAW AND COM
MENTATORS

17~NO OTHER MOTIVE GIVEN BY A NEW ENGLISH LAW

18.—NO OTHER MOTIVE GIVEN BY CANADIAN LAW,

19.—THE INQUEST IS NOT SEEKING FOR MEANS TO

PREVENT A RECURRENCE OF THE SAME FATALITIES

SEEKING HOMICIDE MAY CAUSE TO DISCLOSE MEANS

TO PREVENT FATALITIES.

21.—SEEKING ONLY AT INQUESTS FOR MEANS TO
PREVENT FATALITIES IS ACTING AGAINST THE
LAW,

22,-~NO DOUBLE END TO BE ASSIGNED TO THE CORONER'S
INQUEST.

23.—TO SEEK TO PREVENT FATALITIES SHOULD BE AND
IS THE DUTY OF MORE COMPETENT PERSONS

24—SEEKING ONLY FOR HOMICIDE, THE INQUEST IS STILL
OF GREAT UTILITY.

20.

15. The most ancient statutes regulating all that per-
tains to inquests, declare that the circumstances of the death
of every man killed, “de homine occiso” shall be sought out.

Feta, in his Commentary on English Law, p. 38, declares
that the inquest shall seek out homicide.

Bracton, in his work “De legibus Anglie”, Vol. II, p. 286,
gives the discovery of homicide as the object of the inquest:
he employes the word “occisos” (“killed”).

Reeves, in his History of English Law, Vol. I, p. 466
(edition of 1869) referring to homicide reminds us that the
Coroner is bound to seek for it.
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16. Nowhere in the works of these different writers, no-

where in the Statutes. is there one word or sentence lead-

ng one to the belief that the object of an inquest can be any-

thing but the search for homicide.

When Statutes and commentators enter into detail
ey emphasize even mor strongly this single ain For in-
tance, section 2 of the Statute 4 Edw. 1., already cited, de-
lares upon what the verdiet sl st. He shall decla
1ys, “'whet the man ha ween killed : whether in a house,
s field. ete..” and the above named authors, commenting there
m. repeat thereafter that the verdict shall contain a declara-

tion affirmine or denying homicide, designating the time and
) . when and where « ed. indicating in what manner
Nothing

was committed, and denouncing the perpetrator

17. So true is it that this is the sole aim recognised

Fnelish law. that the Coroner’s Act, revising the whole law,

D

states in sub-section 3 of Article 1V, that the verdict
of the defunct, the

hall contain, apart from the designation !
la time and ecircumstances of his death: whether he ha
n killed or not, and whom. Nothing furthe
18. Of all our various Statutes which have legislated on
this subject in Canada, none have given the Coroner any ob-
jiect other than the s h for homicide. It is true that the
recoenition of this principle has nowhere been formally
stated, but it has been implicitly conveyed by each new law.
[s it not plainly indicated by Arti le 69 of the Civil Code.
(prohibiting the interment of corpses bearing marks of vio-

lence, or of persons who have died under circumstances of

da
nature to give rise to suspicions of violence) that the sole ob-
ioct thereof is the search for homicide?

[{ this does not suffice. let ug turn to the Statute of Que-
hee, regulating actually such cases as call for the summoning

a jury.

This Statute of 189%, Chapter 26, declares that there shall

he no inquest save when there is good reason to believe that
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But is it really to a Coroner, and a Coroner’s jury, usual-

unconversant, one and all, with the works and operations
wat of which these accidents have arisen, that the State
would confine the task of remedying the existing evil?
wvidently not.  Industrial and medical science are much bet-
"
\

qualified for tl undertaking

22 I'hen, would not the assigning to the Coroner of a
yuble duty. have, in time, the effect of obscuring the man
hicet? Do we not already see men sustain the idea that in

ests are effectual only so far as they lend themselves to re-

arches other than that of homicide itself? Have not physi

ns, for instance, stigmatized as farces such inquests as do
not demonstrate th pathological caus of deatl ? ||:l~ not
the Press claimed that it were as well to dispense with in-

sts, unless they found means to obviate certain accidents?

No doubt the general custom actually followed, of permit-
ne the jury, in its verdiet, to enter into considerations of
¢ interest, has its good points, and should be allowed,
were the custom sanctioned by law. 1t would certainly

we the effect of causing the main object to be obscured, for

experience shows that the jury are always ready to pronounce

hemselves upon such considerations, whereas, it 1s always
with reluctance or hesitancy that they declare against, and
especially for, the homicide. To obtain an answer to the ques-

tion: “Has there been homicide or not?” the Coroner is gen-
crally obliged to insist upon it and exact it.

When the inquest shall have, according to law, two rec-
ognised objects, one being attained, will it be casy to force

the jury to attain the other?

23. If there 18 cause to seck 'w.\ulll: the ]]u|||l"!|]1‘_ were

t not wiser to relegate this tas's to aceredited persons, pos-
sesting the knowledge called for, to pronounce themselves
with understanding of the causes, rather than to ask the
opinion of unqualified persons, such as are, generally, the
juries of our Courts?

and humanitarian

for scientific

[f the medical authorities,
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ends, would, after a thorough medical examination and profit-
able argumentative

scussion, assure themselves of the pa-
! i1l cause ol the deat et them investigate by all legal
ns which th Oy ind 1f these means are not ol
SC( ’ farther means n nam
nanit The lay nt them, as it has granted the
ment ol oen 1= 1t ha ral thi
to hold autop nocertain case 13 1t ha inted
m th 1¢] ¢l ( 18 1t ha
nted them (in Montreal) tl hit ts in th
0 \ ontavion | aAS(
8] n 1 1« ' m vha welo )]
0 th 1l en 1 n lical n | of tw |
n I'son 1¢ it ol medicine, even though the ased
judgn upon 1 opinion of an acer d physicia
t can be con ) Wothe reasonced opinion o 1 ho
f medical me
If the Legislatu ( ed a judgment upon a medical ques
ton, 1t 18 not to twelve ordinary ns that they would
[f certain industries afford dangers which we should strive
to obviate, 18 1t reasonable to sav that the sure means of at

aining this end is to have

IreCOU T s¢ 7)) Iéu ||\!]4'H\mr[] of

welve or twenty persons ’nn\\w—n:“» YO {',|H\. no \\lqu\\!mi:
mechanies?  No: the State has a sounder sense ol its
onsibilities, and competent parties were appointed for this

ose several vears ago

24 And, contrary to the opinion of those who believe that

vithout thig dual aim the Coroner’s inquests become ineffec-
tual, we add : the search for homicide is a sufficient task, and

IV necessary.

To prove it, it suffices to refer the reader to the matter
contained already in this work in support of Article 1

These inquests are necessary, not only because the State is

constrained to seek out homicide, as has already been shown,

but furthermore, because the ordinary means at the command

of the police.

to discover crime, are set in motion in search




I'HE CORONER AND HIN DUTIES

the same time as all extraordinary judicial

the law: wl considerably augmen

mnina
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FHIS OBLIGATION EXISTS ALL OVER THE WORLD

25. There is ground for the Coroner to search for hom-
icide in all cases, (1) of violent death, (2) of death sur-
rounded by circumstances giving reason to suspect violence,
and (3) of the death of any person deprived of his liberty,

(the deaths of lunatics incarcerated in public asylums ex-
cepted) .

26. 'T'he heading of this Article reproduces almost textual

["h

(‘anada.
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\rticle 69 of the Civil Code of Lower (Canada declares that
burial in these cases cannot take place without the permission
(‘oroner, or another officer performing the funetions
of the Coroner, among which duties is that of in-
1L h il 1 su 1
wdine of this Article requires onl the Coroner to
homicide
s form is deliberate ‘ explicit; it does not lend it-
imbiguity
27. The heading o s present Article, as formulate
¢s no doubt upon two facts which in Article 69 of the
( (‘ode are, 4»1»»»{'.\\» not clea
'his Article of the Code mentions an officer other than
the Coroner as having authority to permit burial, and it
perhaps, because of this that certain Justic of the Peace,

certain mayors of municipalities, certain ministers of religion,
and even certain physicians, sometimes take upon themselves
to permit the burial of persons dying under the circumstances

nentioned 1n this Article.

Now. no one but the Coroner has authority te ve such
permits n the l.l“\‘ll«r 0l 'l’mirw

28. 'The laws which of old gave this power to Captains of
Militia 34 Geo, IIIA_Vl\‘llbhl‘lyA <ection 36 and later to
parish priests, missionaries and Justices of the Peace, havi
heen abrogated.  The last, notably, was in foree only ong
AW [ was w\!ltlll;‘wti 1ron he Statute for two reasons the
first, hecanse it gave to too many persons, unqualified for the

matter. the task of secking out a crime, often very difficult
to discover: the second, hecause the State not having provided

for the remuneration of these new functionaries, no investiga-

tions were made.  As a fact, the State abstained from fulfil-

ing a primary duty to society.
[t is already lone since the first was abrogated, and in favo:
of this abrogation was pleaded the necessity of confiding only

to qualified persons the investigation of so serious a erime.
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29 \rticle 69 of 1 Code ol Lower Canada saysathat th
{ make the mspection the corpse befo Y
wrial, and mentions no other procedure
Wding of this present Article n above, d
the (Corong ¢l out homicide. The one and
ndamenta same thing, but the first
4] ( <t sicht, that th nspection
cornses alon ( o reveal whether death 12 due to
or not. It evident, nevertheless, that the Civil
(o Lower Canada never meant to sav this. It 18 not b
wse a corpse is mutilated that we may conclude that hom-
de has been committed, in accident may bring about the
same result, and it is not because a corpse on inspection
fers no traces of violence that we mav conclude that death
not due to homicide. The poisons employed in our day by
unning criminals leave no trace behind them

30. The Civil Code of Lowe:

| (fanada speaks ol inspection
(necessarv, no doubt) but does not exclude other me

sposition of justice to seek out the crime.

[t is indeed the seeking out of the crime, by all means hu-
manely possible, that the Civil Clode of Lower Canada has in
iew 1n its Article. The codifiers have heen careful to indicate
the sources from which the

1
|

v have taken Article 69. They con-
sist of two edicts of the Kings of France, one of the 5th. of
September 1712, and the other of the 9th. of April 1736
\rticle 81 of the Code Napoleon, and Russell on Criminal
Law. Edicts, Code Napoleon, and all these point

out that the aim of this prohibition of immediate burial is to

We find
these sources quoted at length in the library edition of the

('ivil Code of Lower Canada wnder Article 69, but I abstain

rom reproducing them so as not to unduly extend my work.

Russell,

find whether the death iz due to a homicide or not.

31. The Civil Code of Lower (‘fanada saving. in Article 69,
to the keepers of cemeteries, “You shall not ]olll'.\ in certain
cases without a permit from the Coroner™; in saying to the

Coroners, “You shall make investigation after certain deaths”

lays down a police regulation which was within its rights.

To
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tell Coroners how they should make the investigations, b

inspection of the corpse, ol otherwise, exceceded 1ts pow
that would have been stepping upon foreign ground;
would have been to lay down rule n matters ot I'}‘i“w‘f

The framers of the (‘ode had only v codil the « law
f the heretofore Provin ( Low Canada aw
procedure to be followed by the eriminal court po
courts were not within thel Hen tl yrd |
Coroner mal Nsped n I P 1
to renlac t1 e I'l ( v ] DTO
exact nd his burial permit er 1 )

32. Now. in 1860 (the date of the promuleat
(oo | vas the law of procedu wern (

ni | case of death

In the Canadian Statute th vas not ther ) nin
ny special law regarding the procedure to b ~
(‘orone Knelish law on tl aubie 1l be ! |
! ) n 155 Sta 14. |1 N
N 1 | \ n <1 mina law )CCOMm 1 n
cana With ntered th in Canada all the po 1]a-
tiot s to the p ition | c¢tion and the punisl n
I ¢rim

in England, at this period, there were only the Common
aw, the Statute of 4 Edward 1., already mentioned, to govern

Coroners. Common law and Statute alike ordered invest 1~

tions in the case of certain erimes. Neither the one nor tl
other contented itself with the mere inspection of the corps
For instance. not to reproduce the whole, a single elaus

of the Statute of 4 Edward L., sec. 2, will convince the reader
that it was a question of much investigation. “The verdiet”
says this section, “shall declare where the person was killed,
m a house, a field, a bed, an inn; alone or among several
people: it shall denounce the guilty one, or ones; it shall
give the names of the persons present at the death, men or
women.” It is not plain that the law in exacting these details
exaets investigation? That the inspection of the corpse will

never furnish the answer to all these questions:
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33. In 1860, at tl

at the time of the codification of the laws in
| r Canada, and by virtue of Article 69 of the Code 1
ng from such codification, investigations in the case of
were tormal recoonized as -»ir|1::|lw:‘.

wh W
W

W ompulsory then

( Cod
\ 1 ) 1 ) 1 \«
‘ Sta ) Vi ster XI1. cop
\ n ) (¢ n ) 1
) r ahn \ Sta
\ i) ( n
\1 1 i other Statut of Quebe earin
on (oror nquests, not abrogated this Article, nor exact-
] nany wia ontradictory to 1t, but theyv have for-
1 T it there are (apart from the inquests by
1 1t he I by them) cases of death necessitating inves
1101 i which the Cloroner has a right to compensation
ol t wvised Statutes of Quebec,

section 2692

re, these Statutes have recognized that Article 69

le 15 still in force as law, and that therc
for investigation in all the

mentioned.

Par
round
Oounas

cases of Jdeath therein

35. Morcover, all these Statutes of Quebec have had for

bject the prevention of  coroner’s inquests in cases of
ath resulting from unavoidable accidents or from natural
causes,  None have declared that in the cases of unnatural

death, or of which the pathological cause remalns unknown,

the body mav be buried without the Coroner's permit. All

have admitted the obligation of Article 69 to stand. and.

therefore, have recognized that the Coroner must seek, before
giving hig burial permit, whether or not the circumstances of
the death gave cause for the summoning of a jury: whether,
in other woris, all suspicion of homicide might or might not
e ~-\1'!ll(h'<]A
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36. In stating that all these Statutes have recogniz
necessity of a permit being obtained from the Coroner in
case of death by accident, or of death of which the ca
doubtful, I have made a slight error. The Statute of Quebec
Viet. 42-43, chapter XII, to which 1 have already alluded,

withdrew (while that Statute was in force) this obligati

from the Coroner. But even this Statute recognized the
obligation of seeking for homicide in this case; it had in-
vestigations made by the mayor, the minister or priest, but
investigations there must be; and it was virtually these per-

sons designated in the Statute who assumed the responsibility

of declaring. on information taken and searches made, that
there were no grounds for suspecting homicide, and that

burial might take place without further inquest.

In fact, this Statute, as well as all other Statutes preceding

and following it, leave standing the obligation imposed by

Article 69, that is, that there should be an investigation

all cases which may give rise to suspicion.
This Statute, like all those which have preceded and follow-
been and

ed 1it, as all those which may follow it, have

will be powerless to do away with the obligation impos d upor

the State to seek, in case of doubt, whether the death is the

result of homicide.
(ertain it is, then, that in each occasion, mentioned in Ar-

ticle 69 of the Civil Code of Lower (Canada, there is ground

on

for the Coroner to seek whether homicide has or has not b

committec.

37. It is uscless to add that this Article 69 of the Civil
Clode of Lower Canada is only declaring what is common law,

not only in the Province of Quebee, but all aver the civilized

world.
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A\RTICLE 1V.

VIOLENT DEATH

S.—DEFINITION

10.—SALD DEFINITION IS ACCORDING TO LAW
\CCORDING TO THE USUAL PARLANCE OF MEN
\CCORDING T0 SCIENCI

} ACCORDING TO COMMON LAW AND JURISPRUDENCI

DEATHS THE RESULT O} FAR-BACK ACCIDENT

STILL A VIOLENT DEATH IN THE MEANING OF THI

LAV

1 HERE N DOUBT IN REGARD TO EVER)Y '
“\\:l
REASON OF SAID DOURBI

16.—1THE DOUBT SHOULD BI 'EMOVED BY {OPER
|

1

LEGAL INVESTIGATION

Ly VIOLEN'] DEATH GIVES RISE
HOMICIDI
O VIOLENT DEATH SHOULI
NMGATED UPON

38. Violent death is death

resulting from other than
natural or ordinary causes.

Ntatu fore or since has defined violent death. nor ha [
legal sources which cave rise to Article 69 of the sa (‘o )
Lower (Canada afforded anv definition of violent deat

Nevertheless Wik cusiators ca “violent ;<g| 18
called “unnatural death™ by the declaration of 1712.

| 1tu lea evident! that which is not t result
of 1'h

Legislators in abstaining from defining violent death have

tacitly accepted the usual definition.

Viol nt death

defined by the Dictionary

\eademy (adition of 1879) at the word “violent™ as

caused by the foree, or by some accident, and not by a natural

and ordinary cause.
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40. 'This definition quite meets the gencral idea thercof,

\YGY! el he among th lterate or I ned. deal
" 1 cen cal \ WOV erribl
1 o1 T n recedin ol Mutio
) ¢ 1gn with difficu tha peaceln
!
( \ ( | e, A 1rn amitain
el d | W 1 not na |
( ( N 1n ) ‘H 1

1 quen 1 olent 1] cCondin o 'the Y
fi1 ! n tood 1 tl ymmon parlance o d

I.a¢ 1O \ catize on Medica | lenc )
02 olent n tdeat external 1 US(
\ 1 Maedical J ruden |
| ] hos I'avlo Wharton ( ['rencl
| [or¢ ) Luta 1 | ) eatim
temnp 18} | ) Menet 1 | pp ont external
nd b ilence leavin no external trace upon the
S I'h treat a W o n l¢ m wound urn
n ( 1 ) 1sph ition, suffocation
submersion death by external heat. by cold, by poisoning
by gas, or by poisons leaving no outward trace. They give
all these means as acts capable of causing violent or unnatural
death : which is all one to them.
| Needless to inquire what is said in the treatises of savanls
of other countries: the same theory will be found in thei
work
492. 1t is thus indeed that the law understands i

For want of exact statutory text, if recourse is had to Com-

mon Law and jurisprudence, as establishad by precedents in
Encland. the following will be found:

The Statute of Edward 1., to designate persons dying vio-
lent deaths, makes use of the Latin word “occisos™, “slain™
that is to say. deprived of life otherwise than by illness,

Blackstone- in his Commentaries, Vol. 1, p. 348, employs the

word “slain”.
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{ SCS 10T ) ) 0 dea 0
W by = eation weeirdent History o
| \ I
E Vol. 1, p. 669
1 | d
) \ I
( \ | 1 SSS, | ting Ju
~ | I n (
1 o |
[ ( B 1 1tin I f death
\ (‘orone ho ! him mention
den 1 n leathh ou W under-
d a Lron 1 I 1 n n an
d (IR NIT wappens in tl 1l ral co S¢ O 1l bu
n ) s ediate « mo in ¢ anecous and
1 1mnat auen
‘l”. [( Imay sceen CUIEeSS [Oo SO O partieula ( <»~H4’;;
e extent on a subject so easily understood
However, it 18 useful that all should thoroughlv understand
cach time the sole cause ol death is not due to ordinary
Inesg, arising from an ordinary cause, burial cannot take
place withont the Coroner’s permission.  People never forget
Lo Hnll:f_\ the Coroner of a death following immediately upon.
( nstanis altel 1 oacerdent, but the olten foreet 1o
inform him of a death caused by an accident dating bacl
several weeks or months.,  There has heen time to follow the
course of the aceidents” effect : the inception and development
of the illness resulting from the aceident has heen marked ; the
cause of death is known, which is attributed to illness. It is
often added from having heard accounts of the aceident from
rsons present, or from the vietim himself, that there has
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been no fault on the part of others, and consequently tha

burial is justifiable without the permit of the Coroner, as
«l\"‘! w o law.
Not only is an error thereby committed, but also a punish

1 ¢ £ 4
| 1AVe occasion ) el 01 Unis

the law forbids burial, without permis-

n death is due

( { ' ¢ Hla concerning these deall jus
and should continue to be recognized by the law. There shoul
{ nyest | n m iul case Vi LV 1d In |
) le \ ( 1]l eas W dea
d e en
AL« ( coun [ 1 CCOOTIZE 1l L1 oul
n ca Sil Ul have ordered investigation. 1 rel
myv reader AWS 0 different countries mentio
1 preceding arti 18 ng erounds for an inquest,

45. If the reason of this universal legislation be soug

for, it 18 easily found \ moment’s reflegtion suffices to con
vinee ug of the wisdom of the law \s a fact, violence. the
canse of death, is manifested either in the presence of W
nes:zes or without them.

In the first case it imports that all the facts should Ix
methodically and judicially gathered from the lips ol
witnesses, and carefully mastered. In the second case it im-

) ports that the 3‘\ we of the aceident, the deeds and movements
of the vietim and of those about him belore the accident.

should also be carefully studied by a person or persons apt a

discovering crime.

46. 1 know well that, when in the case of death following

n accident, burial takes place without the Corone:

authorization, those who perform or permit the burial ar

{

B
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satisfied, after informing themsel

DUTIENS

ves of the facts, that hom
ieide has not been committe
I know. beside 1 ost ol such cases, their judgmen
L | },'
n e ‘ =3 -
POW which ) ) n ho ng an imnquest whi
TR in n \ d ) imd on the othe
they have often nto the facts in an mmcomplete man
‘ and alwa \ 0 weine thoro 1 ure tha
1 el il ( 1€ T 1 respon
vV Sla (o n 16 ind I na
1 ( { 1L m 1Ken ) ¢rn 11 \]“M’Il 1
] v entl 111¢ | ( W ) 1al ‘nl,‘
cope, able to command in time of n all the machin
the |r<-i\w ind of the law. w wavs have better opport
0 S h ntine cumstance I thi detad \1
I will not sur) 1y it the ma wil
SOMEenmes, suspe 1« W ) m sid¢ )
fession would only see an accudent
Hence, it imports, and d e St
mt all homicides. Consequent lut ) N e
all cases ol accidents, whether homicide is a possibility, ai
permission to bury cannot and should not be given b
fficer of the State except when his inv aations have OWl1
that bomicide has not heen committed
47. All unnatural deaths necessan aive rise to the i
0l omicide, It is due 0 mehody’s fault, whether it ma

be imputed to the vietim himself

which it has been agreed to call misadvent

it might almost be affirmed th:

people evinced in all their actions the eaution to be expect

from enlichtened bheines, A

make the truth of
\ person walks on the railway track, ar

train; the engine driver may he to hlame,

ure

Il]
if

at thev would not exist

[ or to another. Of accidents

or unavoidahle

few instances of accidents wi

f this assertion bhetter understood.

18 crushed by

‘II' sllllll” have

understood in time to avert the accident, that the person coul

not oot out of the road.
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\ workman is killed by falling from a scaffolding erected
) nother, The scaflfolding has given way ['he huilder 1)
‘ lam
\ person d esu ) cal operation; il
o] m | 10t been prope: nerformed. or if 1t was
( 1 0 10 ort | it n
¢ A case of erime
\ persol falls from a roof and dies from injuries occasioned
he fa f another has directly or indirectly contributed
o this fall, 1t may be a case of ¢rune.
\ child dies sealded, burnd vhile he was in the charge, o
\ ‘ ould have been in ¢ ¢h ¢ of anothel [t may
¢ oa case ol « negiigence
\lan analogous occurrences mieht he « od ut these will
1 f to show the usefulness of investigation in all cases of
lont
‘13 \o oub 0 n nn 11 cis 0 0
I prove the absence o .wnlwir"'.
It 18 not for that reagon, howevel it investigation
be  dispensed  wit If ecarnest investigation 18 not
n all cases. how 18 the erime=stamed accerdent to e
nown from that which is not so?
Much more so, if death following upon an accident is al-
' lowed to pass unnoticed, and plain murder alone is to be
nvesticated., murderers will soon lend their erimes the ap-
| pedl aceidents,
' I he encouraging erim
finally, investigations are made to discover things not
| ipnarent at the olance. Thev are hardly useful in the
caze of patent n They are so in the case of secret
homicide.
\i‘ .)l«“lw[H‘ ma IIIII4"§|‘ MHYHNlll"
’ [ stop here; this is sufficient to convince all sane beings of
! the necessity of investication in all cases of violent death.
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ARTICLE V.

SUSPECTED VIOLENCE.

DIVISION
l DEFINITION J1
SUSPICTONS
DEFINITION IS ACCORDING TO LAW
i, —SUDDEN DEATHS
CAUSE OF DEATH UNKNOWN
¢ NECESSI'TY (8] INVESTIGATTON CASES )
SUSPECTED VIOLENT DEATHS
07 THERE IS MORE NECESSITY IN SUCH CASES THAN
| EN IN CASES OF VIOLENT DEATHS
S SUCH IS THE OPINION OF LEARNED JURISTS

9.—OGMITTING INVESTIGATION IN SUCH

(CASES WOr'l
BE TO ENCOURAGE CRIMINALS

49. Death surrounded by circumstances giving reason to

suspect violence is that which cannot positively be defined
either as violent death or natural death.

50. 'This definition

istified by reason and by law
!n estigations 1 case

s of death of this natur

al NneCes-
sary, and should alwavs take plac I'hese are the two points
which the present Article will seck to demonstrate.
51. And first we take “definition bheing justified by rea

It must be admitted that any death is either natural o
lent, gince by violent death is understoo.d

every death which
is unnatural.

]I. In presence of a ||r;ll|| 1t 12 impossible to be sur that
has been brought about by a natural canse, it remains possible
that it may be the result of violence, and if there is a possibil-

ity of violence, there is reason to suspect violence,
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52. No doubt there are suspicions and suspicions, that is
to say, there are suspicions which carry conviction in favor of

violence; and there are suspicions based upon such eircum-

tances that the mind can scarcely entertain them.

But, however faint they may be, suspicions are suspicions.

From the moment there 1s xluHM‘ or ];u':\ ol certitude, the

way is clear for all hypothesis, and suspicion has the right

of way as well as any other.
[{ suspicion has a right to exist by the mere fact of incer-
tude as to the cause of the death in itself, it is because this
nature to

erv incertitude constitutes a circumstance of a

cause suspicion of violence.
What indeed is suspicion? I do not mean unwarrantable

f weak minds. [ speak of the reason-

suspielon ( haracteristic
able suspicion which is aroused in all well-balanced minds.

[t is doubt, incertitude with regard to a fact: incertitude
regarding the actuality or the features of a thing

When we do not know of a certainty, whether a particular
hing is black or white, it is as permissible to suspect it to be

k as it is to suppose 1t to be white, and when we have no

Diach

certain knowledge of whether a particular death is natural or

olent, it is fully as permissible to suspect it to be violent

15 it is to suppose it to be natural.

\n ill-meaning is generally attached to the idea of suspi-
or “I suspect

cion: one says, generally, “I suspect a erime”,
that such a one has committed a theft”, while one would say,

“T doubt its being a good action™: “I am inclined to believe

that my friend has acted wisely”.
Nevertheless, in each and all of these phrases a doubt, an

incertitude, exists. Suspicion may exist which is ill-meaning

in one sense, and well-meaning in the other,
It is perfectly true that we may say in all languages, “I

suspect such a one of being the author of my good fortune”

ere the suspicion is plainly expressed and it is far from

|
weing ill-meaning.

In face of a death which we cannot with certainty classily
cither among natural or unnatural deaths, we are perfectly
justified in suspecting that it is natural rather than violent ;
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nevertheless, the suspicion,

well-meaning though it may be,

is a suspicion which awakens, necessarilv, in our minds an-

her, an ill-meaning suspicion, however faint 1t may be.

Our convietion mefrm to one sud ithe han to t othe
’ not lixed
[Hence it 18 certain that the fact of being unable to say, n
wsitive manner, whether a death i1s natural or not, is a cir-

nstance of a nature to arouse suspicion. 'The suspicion

Ay favor

atural death, perhaps, but it will not ey

posite suspicion, however faint, of violent death

53 he definition of our present Article is justified by

aws, for the following reasons:
\rticle 69 of the Civil Code of Lower (anada gives, as rea-

ns for suspecting violent death, the signs or indications of

violence. and 1n o neral termes. “all vr1|||'1 crrenmstances of

1 nature to arouse suspicion.’
lhe legislators have admitted the possibility of circum-

stances other than the signs or indications of violence as

sons for suspicion. 'T'hey have

reas-
recognized, by the fact that
that which before the time was considered as a reason to
irouse suspicion in the matter of a death. should

still con-
{inue to be considered as sufficient

reason for suspicion.
purely and simply, left entirely untouched th

w previously existing on this subject.  The existing law

Th have,

of Edward 1.. to which we have already
several times referred

vals the Statute

his Statute mentioning the cases of inquests savs, “all
ndden deaths, whatever mayv be the cause.”

54 To take the

words of the Statute literally, ond

he led to infer that there were grounds for an inquest in the

caseg of deaths known to he natural, that is to say

might

. in the cas
ol all sudden deaths, whatever the cause.

But English jurisprudence long ago decided that when

the cause of a death is known to be natural, although it may

have been sudden, there are no grounds for an inquest, Plain-
ly if the cause of the death is indubitably natura

. it 1s use-
less to seek for homicide, which we know does not exist.
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But jurisprudence hesitated for a long time before reach
J |

e this ]n»\lﬂ, and th Enelis authors who ha writte )

this subject contain., generally, the reproductions ol deci
emanating from very learned judgees who have pPres
lv divergent views.
\ ne nhen 18 Statute o dward 30 posit ' \ -
| cas 1 deat | 1\
) W on 1 vorad 1 neanin
) p [ 1 n 1
| ] 1 1l ) | tl cau 0 th | |
nown to ha n natural, no ingue And the Corone
\c¢t of 188 weeeptin { 1 wed  Jurisprudenc
wred an inguest obligator cases of sudden dea
| = Unknown
lently reason n S11¢ { hom | Y
-\5 |‘< Statute [dwa |
( truth, when oH | | 1 oun ) 1
nqguest in all cases of sudden deat It la lown as a p L
nle that 1n ~‘an-1| death the caus < nknown ind ther
always 18 cause to suspect violen 0 womicide
Taylor, *Medical Jurisprudence™, Vol. 1., p. 162, & I
| sudden death “simulates the effeets o lenee’
Wharton, “Medical Jurisprudence™, parvagraph 513, di
1 clares that all cases of sudden death mayv awaken suspicion

ol poisoning,

Lacassague, at page 201 of his Treatise on Medical Jui
prudence, writes “In the case of sudden death anything
may b ;way‘”‘

Devergie, at pag

Medicine, writes as follows:

“T'he material cause of a sudden death can but rar
known by means of information acquired on the circum-

stances preceding, accompanying, or following the deatl

And these ame so many medical writers holding authority
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on this subject. They all o to show that the Statute of -

ward I was right.

Properly speaking there ar

no sudden deaths of which the

» \ can be known, except such as happen in the presence
a physician, and which present evident sympton ol

Hence the laws justify the definition given at the beginning

of the present Article

56. 'I'he second point to be established is that investiga-

tions in these cases of sudden death are necessary, and that

ev should always take pla
Investigation callv more necessary in these ca tha
ood numb [ deaths through violene
In th iLer, deaths through violen t olten hap-
pens that tl s act has been perpetrated 1n "res
ce ol a la number of witnesses, and it only remains fol

the Cloroner to verify and control the facts known. In trutl

[ s no investigation or inquest: there 12 only a nort
ontaining written facts of }rl;‘v‘w knowledge.
In the case where the cause of death is unknown, all is

vaterv, and it is then that it behooves us to rend th

that prevents our seeing whether erime exists or not,

57. In the case of violent deaths it is generally known

before the inquest whether murder has been

another, or whether the death is th

|

committed by

osult of an act of vio-

lence which may he tln|llllw| to another, or to the vietim

[t i8 known that there has been violence; investigation will

confine itself to ascertaining whether tl

e violence 1s I:r"nu '1,"
or not,

In the first case, by the very fact that it is known that ther
has been violence, public opinion is aroused, and if the State
failed in its duty of seeking for the homicide, citizens would
petition it, and homicide would then with difficulty pass un-
noticed.

In the second case, by the fact that the death presents as
3
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much, and sometimes more, the aspect of a natural death
rather than of a violent death, if the State failed to make
investigation at a useful time, so few people would be in-

existed, would remain un-

58. Mittermaier, a German jurist, charged by his Govern-
ment, about fifty vears ago, to study criminal procedure in
the various countries of Europe, speaking of Coroners’ in-
quests in English countries, at page 124 of the French tran-
slation of the bheck on English Criminal Procedure, writes
the following lines:

“The advantages of the institution of the Coroner consist
in the fact that, in a series of cases where, in another coun-
try. the death does not come to the knowledge of the author-
ities, a erime which otherwise would have remained unpunish-
ed is discovered, thanks to the information by which the Cor-
oner proceeds. We confine ourselves here to recalling the
numerous instances when a person succambs without a phy-
sician having been called, after an ostensible attack of indiges-
tion. or a chill.

“Ne relative thinks of giving notice of this death to the
enthorities; whereas it would, perhaps, have been easy to
establish, by means of sufficient information, that he who
was believed to have succumbed to a natural illness, had died
by poison. In England the agents of the police and parochial
officials are bound to notify the Coroner of all questionable
deaths. The latter immediately hastens to summon a jury,
and to open an enquiry. Thanks to this measure it often hap-
pens that a crime is discovered which would otherwise remain
unpunished.”

Baker, in his treatise “Office of Coroner”, page 2, says: -

“It has been found from long experience that paramount
to all other inquisitions, those on sudden death are of the
utmost importance to the safety of the subject, and ought in
no case to be dispensed with, as there is more suspicion at-
tached to such deaths than to those by accident or any casual-

ities whatever.”
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59. It is of such moment that there should be invest

oa-

m in such cases, that they do not take place in all cases

Lhie I'e eX( ?\:‘| d 1n cases ol deaths having Y}:‘ appearance

natural death, the criminal is therchy invited to perfect
¢ means of action; his impun is answered for, if he is
sufficientlv adroit to lend victim the appearance of hav-
1 ed a natural death

On the contrary, if each time there is a doubt as to the

cause ol death, minute investigation is made to discover wheth-
er there is a possibility of homicide or not, means hinder-
ng the criminal’s freedom of action; it means preventing

crimes b

the fear of [Hilll\]ﬂl!'ll’.

[t is a duty of the Stats
which. thanks be to God,

our Governments have recognized
in spite of all.
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ARTICLE VI

DEATHS OF PRISONERS

60.—DEFINITION

DIVERS PLACES OF DETENTION

62—~WHY AN INVESTIGATION IN SUCH CASES

63.—DEATHS IN HOSPITALS.
DEATH OF A PRISONER TS A SUSPECTED VIOLENT

DEATH

65.—INVESTIGATION WITH REGARD TO DEATH OF PRIS
ONERS REQUIRED IN ALL ENGLISH COUNTRIES

66 IN CANADA, BY STATUTORY LAW

67 WHAT ‘“PRISON’' MEANS IN ENGLAND

68 I'WO STATUTORY EXCEPTIONS

69.—FIRST EXCEPTION—PENITENTIARIES

70—~IS IT A WISE EXCEPTION?

71.—SECOND EXCEPTION—LUNATICS.IN PUBLIC ASYLUMS
IS IT A WISE EXCEPTION?
THE OLD LEGISLATION WAS BETTER

60. By a person deprived of his liberty is understood any
person detained against his will.

61. 'This definition covers the cases of all deaths in out
prisons, in the penitentiaries, in houses of reform or correc-
tion, or of industry, in asylums or hospitals for inebriates,

in police stations: of all persons incarcerated in asvlums as

lunaties:; of all persons forcibly detained.

62. 'The authorities, treating of inquests in the matter of
persons detained, all give as reason the fact that forcible de-
tention constitutes, at this moment, a presumption of neg-
ligemce as the cause of death.

Boys, on Coroners, edition of 1893, p. 14 says:

“safety of all imprisoned, renders it proper and necessary to
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hold inquests upon the bodies of such persons, whether they

die a natural death or not.”

Baker says, at page 8 of his book, “that any death in pri-
m gives rise to suspicion of negligence on the part of the
ithorities.”

“The Institution of the Coroner”, asserts Mittermailers, af
page 124 and following of |

his remarkable work already cited,

‘vresents this further advantage, that in case of a death tak-

ing place in a prison or mad-house, the

» cause of such death

should be brought to light by the Coroner's inquest, which

esults in the discovery, thanks to a careful enquiry, whether

the death has been oceasioned by the ill-treatment of an at-

enJant of the institution.”

63. And we find, at p. 8 of the Coroner’s Act Jervis

on oroners an opinion going so far as to hold that it 18

(‘11 1o notity

the Coroner of all deaths in a public institu-

tion. seeing that it is desirable that the authorities or agents
f the institution may be exonerated

from all imputation of
‘}-ynllw‘lu'

llence, there are grounds for suspicion.

64. 1t is certain that inquests, having no other aim than

that of seeking out homicide, are held in these cases only

because public opinion, or the relatives, may suspect it.

It is also certain that we view without much grief the

deaths of members ol society whose ill-conduct. or the hope-

less loss of whose reason, has shut them off from society.
It is certain, again, that from the death viewed without

grief, or, perhaps, prayed for, to the death which may be

purposely dealt or inflicted, there is but a short step to be
taken.
Neither can it be doubted that ne’er-do-wells and lunatics

a shame or a burthen to their connections, nor can one
think but with dread that deadly instruments (all the more
dangerous in that they are necessary) are in the hands of
physicians who can, if they will, expedite

world without fear of any fault being

a patient to the next
found, and that the
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:‘
[ miserable wretches are oftentimes members of wealthy fam-
‘ lies, and that sometimes they themselves may even he persons
x of means whose heirs are anxiously awaiting the death whicl
delays too long.

65. Ina sh countries the law requires that in the
case of all deaths of persons deprived of their liberty, in-
vestigation be made.

66. In our Province, apart from Article 69 of the Cod
we find Articles 2688, 3275, and 3345 of the Revised Statutes
of Quebec detailing the different names of a prison. the first
of them preseribing an inquest in the case of deaths in
prisons, penitentiaries and places of detention; the second
obliging the intervention of the Coroner in all cases of Jdeath
in a private lunatic asylumn, and the third bringing under the
hearing of Article 2588, all deaths in inebriate asylums, b
declaring these to be places of detention.

So particular are our laws that even the death of any per-
gson condemned to death and executed gives occasion for an
inquest. This 18 provided for by section 944 of the Criminal
(‘ode. .

The Revised Statutes of Ontario, (1897) chapters 79 and
223, render the Coroner’s inquest obligatory in the case of all
deaths of prisoners or detained lunatics, and adds, “in any
private lunatic asylum, penitentiary, prison, house of correc-

[ tion, lock-up house, or house of industry.”
!

67. 'The English Statute of 1887 contents itself with in-
| dicating all places of forcible detention, by a unique work
: which thoroughly covers all, to wit: “prison™, and the¢ com-
| mentator upon the English Statute brings under the general

appellation, hospitals for the insane, for inebriates, and even
‘ a nursery authorized and controlled by a special Statute, thus
i admitting that any person incarcerated by virtue of a law,
I or order of a Court, is temporarily deprived of his liberty,
‘ and therefore, that every place of detention is a prison, what-
| "‘ | ever may be the name given to the establishment in which he
if) is confined.
fi
[
{
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68. 'I'here are two statutory

one of them flatly denies the validity of the

exceptions to thes

pring
quests in the case of the death ol

a person forcibly e
It is a Federal Statute. The Penitentiary Act (R, N, (.. chay
182, sec. 65)

By this Federal Act the nspector, warden, 1 )
chaplain of the penitentia < bound to notify Corom
onlv in cases of their having reason to believe that lea

as arisen om other than ordmary causes

I'he other xception | made by the Statute of Queb 01
deaths of lunatics in public asylums, but in th 1t n
stance the superintendent of the asylum is oblig nake

I nvestigations which the Coroner would make.

69. \s to the Federal Statute, there is confli con
tradiction between Provincial and Federal legislat I'h
penitentiaries being under Federal control, one might be led,
at first sight, to assume that its law should preva nevel
thelesg, the penitentiaries in that they are situated in
Province, and that each Provine s charged by th mstitu-
tion to attend to the enquiry into and repression ‘
within its bounds, they being police matters, even when coms-
nitted in Federal penitentiari i1s a warrantable con-
clusion to come to that when S a0 que ton ol 8 [ 1
homicide the Provincial law should control.

\ll hinges upon a single point, on which the two legisla-
tions differ.

'he Federal Statute assumes that the death ol a prison
n a penitentiary does not of itself constitute a P imption
of sugpicion of homicide; the Provincial Statute assumes the
contrary.

The Federal Statute is a contradiction of all Enelish and
all other (fanadian laws to date. It reforms.

The Provincial Statute holds and adopts anterio 3]a-
tion.

70. Is the reform wise? That is a subject for grave doubt

I'he warden or other officer mentioned in this Federal Stat-

ute iz therchy made the sole judge of the advisability of his

aws

Dl
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notifying the Coroner of having reason to believe that the
death has mot resulted from other than ordinary causes. He
1s not even bound to investigate: and even if he were bound
to investigate, there would still be the danger, sometimes,
that he himself might be the author of, or an accessory to,
the deatl

Without mvestications his subordinates the physician,
among others have full freedom to give a eriminal death,
which would be their own work, the appearance of an or-
dinary death.

These suppositions, howsoever unlikely they may seem, are
none the less within the range of possibility, and it is against
such possibilities that the investigations of the (foroner a
stranger to the penitentiary have been ordered by English
laws.

I'hey certainly afford greater securitv, and thereby the
Provincial Statute over-rides the Federal Statute and should
[»'n'm'.

71. In public lunatic asylums in the Province of Quebec,

the superintendent, as we have said, replaces the Coroner. He

is bound to make investigations.
[ 72. If he is a stranger, all the better:; hut if he is a doctor
treating the patients of the asylum, is it not possible that
| suspicion may aroused against him?  And then, what facility

for evading punishment when the erime is subject to no

{1l 4 other investigation than that of its author himself!

? Yes, wardens of penitentiaries and superintendents of asy-
i lums are worthy men, enjoying by good right the considera-
l‘ tion and esteem of the public.  Why, then, does the law ex-
I posc them to the loss of this consideration and esteem ?

1'. I shall go further; why expose them to the humiliation of

criminal offers, to temptation, and, perhaps, to forgetfulness

! ol their Jduties?

; No, the olden legislation was more rational ; it put all asy-
i | lums, all il‘;u’w ol detention and all prisons on one funl(llj_;
| ' [t recognized in all places and at all times the one principle,
E I to wit: that the death of one deprived of his liberty gives

|

i

1

7
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e taken to reduce expense so far as mav be
Ul events, wl 5 a question ol suspeetin
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| | " )
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ARTICLE VII.
CORONER'S PERMIT TO BURY.

74—ILLEGAL BURIAL.

7 \ STATUTORY CRIME.

76.—17 MUST BE WILFUL

77.—~EXCUSABLE ILLEGAL BURIAL.

78 \ COMMON LAW CRIME.

7 AN INQUEST IS AN INVESTIGATION WITH OR
WITHOUT JURY.

¢ INQUIRY *’, C“INVESTIGATIONS"’

8() |\1‘»| ESTS??

ARE ALL WORDS MEANING ONE AND THE SAME
THING
{1 —OUR LAW HAS CREATED INQUEST WITHOUT A JURY
32 —CAUSING AN ILLEGATL BURIAL
8 DIVERS FORMS OF OFFENCES
84.—-GIVING ANOTHER THE MEANS TO COMMIT THE

OFFENCE.
85 MEDICAL CERTIFICATES OF DEATH.
86.—AIDING ANOTHER TO COMMIT THE OFFENCE,
7 MORAL AND LEGAL OBLIGATION TO PREVENT

OFFENCES,

74. To bury or cause a burial to take place without a
permit from the Coroner, when it is exacted by law, is a

criminal offence.

75. Article 69 of the Civil Code of the Province of Low-
er Canada in declaring that in certain cases of death hurial
ghall not take place without the Coroner’s permit, implicitl
prohibits burial wihtout such permit.

niring

I'o bury without such permit in these cases is to
ribed by this Article 69 of the Civil Code, which

the law prescri
Code contains the text of the prevailing law in the Province
ol Que e, Its Articles, and Hulllw:_\ \rticle 69, are the laws

of this Province; they have been sanctioned hy our Provincial

Legislature.
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Now, section 138 of the Criminal Code declares that *Ever)

\
one is guilty of an indictable offence, and liable to one year’
imvorisconment, who, without any lawful excuse, disobeys any
Act of the Parliament of (

anada, or of any Legislature in
(Canada, by voluntarily, wilfu doing any act which for-
bids, or omitting to do any act which it requires to be done’
To burv without the Coroner’s permit in cases where th
permit is required, being an infraction of a law passed b

d
lL.egizlature in Canada, is, then, on

of the offences punishable

sevtion 138 of the Criminal Code

76. 'he act o1
and without lawful excuse; otherwise there is no offence.

involuntary erime. One does not commit

omission must he wilful, savs section 138,

I'here 18 no

criminal offence without the will to do the ineriminatine act

77.  As a general rule, if one does wrong when reasonab
wlieving to do right, one does not sin: ther
as another general rule, ignorana

We ar

is mo will. But,

» of the law 18 no excuse

all presumed 10 know the law.
[Hence, there would |

he no excuse for one who b ries, or
causes a burial to take place, without the Coroner’s permit,
n such permit should first he given, unless he can de-

monstrate that his act results from ignorance of the |
not if 1t be from ignorance of the

law. If he were t
monstrate, for instance,

o dee
that he had _wun] reason to believe
for one cause or another, that the person buried died f{rom
natural known causes, and that the Coroner’s permit was not
therefore needed, he would not have committed anv offence

This is the only case of excuse which seems possible

78. Besides, even if this section 138 of the Criminal Code
did not exist, or was nof applicable in the case in point. t]
offence would exist

I

nevertheless. 1t would le

an offencs
against Common Law of

England as to erimes.
At page 170 of Burbridge’s

("anada. one reads as follows:

“Fveryone commits a misdemeanor who buries, or other-

work on Criminal Law in

vise disposes or any dead body on which an inquest ought to

held, without giving notice to a Coroner.”



a violent death. or otherwise to ,i|~}wr.» of the corpse, with
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In a case against Clark, cited in 1 Salk, 377, Chief Justice
Holt said :

“It is an indictable offence to bury a person who has died

the aim of preventing an inquest from being held”

And Jervig adds, in a foot-note to page 6 of the treatise
ilreadv mentioned in. this work that the townships may be
fincd for it, This latter assertion is found in several writer

on Criminal Law

79. By the word “inquest™ used in the old Common Law
citedd by Burbridge, is understood all investigations to be

made (all were then made before a jurv) in the matter of

olent deaths. or deaths »H\}M‘u“ to be violent
.llH"_‘v' llm’L ~]w:|'\x\ll: ol \‘II‘VII\ llx:l”\»_ IIl:l:u‘~ Use ol a
single word, that is. “violent™, but it is evident from the

whole context that he does not exelude deaths suspected to
he violent.

n the course of a judgment pronounced by Judge Grove
n a case against Stephenson ef al., reported in Vol. XI1II of
he English Law Reports, Q. B. Division, we find:

“That a Coroner should be certain of the cause of death
hefore he ventures to hold his inquest is certainly not the
law™ “He inquires in cases of sudden death where such
inquiry is desirable.”

We have seen in a preceding Article of the present work
that the law declares an inquest obligatory in all cases of sud-

den death whose cause is unknown.

80. In the above case it was pleaded that the Coroner
could not open a regular inquest upon mere report or rumor,
but only after a preliminary enquiry to assure himself of the
facts, and of the necessity of holding a regular inquest.

In England there is a summoning of a Coroner’s jury when-
ever the death ig the result of violence, or is surrounded by
circumstances of a nature to arouse suspi ion of violence.

In Canada there are grounds for investigation, and there

is a preliminary inquest by the Coroner to discover, in the
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case ol suspect

violene I there is a suspicion of hom-
1c1de By this prelimina nvestigation the Coron nits
himself 1n a position to know whether he should give h N
m nmed Ol ) <L Summon a I‘\‘ |
1 elimina nquest 1s a Coroner nguest w itho )

In { case relerred 18 a | “Befor nque

e (Y na Nat Tl T ud o
replied ] 1ou n ing I'n other wor

¢ e and he sai { n both cases m have an 1n
n \ ne cas | one form, in the other an

81 \rticle 69 of our Civil (Cod obhliging the Coroner
1 e n 1l permit in rtain cases of death, ther m

hold an nquest in a sucl 1808

\ e 2687 the R | Stat f Quebee, amended
| \ oo\ chap 4 il nth ne | h

{ { ~ | ) ;\‘]" | 1 \" ::‘ | 00

0 pectin omicide

() ) hand, it leaves standing tl hligation
(¢ 1 y permit buria n I8¢ en leath tnda 11
il leatl suspected to bhe violent. but not tin | witl
it <preion ol erime.,

his latte dut imposed upon the C'oroner forces him to

issure himsell whether there mayv be a reasonable suspicion
) ¢, 0 \‘u ( he n | casonah -nhll“"m-\ufm 101
that 1s {o sav, this law obliged the Coroner to hold an Inguest
tlone, that is, without a jury.

Henee, in all cases where the cin

cumstances show that ther
must Iy

a Coroner’s permit befor

burial. there are grounds

for an mquest, and to burv without this inquest, withount the

Coroner’s permit, is an offenc

82. 'To cause burial to take place without this permit is
aiso a criminal offence.
83. Article 61 of the Criminal Code decrees guiltv o

an
olfence every person (1)

who commits

t, (%) who does ar

act or omits to do an act for the

urpose of aiding any person
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to such offence, (3) who helps to commit it, (4) who advises

it or affords another means to commit it, or (5) who agrees

1 {0]]"”)"[ 01 ""I“I‘ to ("V'llllil L.

84. 'I'o concern ourselves only with the offence which is
the subject of the present Article: Suppose that burial of a
corpse has taken place without the permit required by law ;
the grave-digger who buries it is probably unaware that he is
ommittirg an unlawful act: the keeper of the cemetery, who
has given orders for the burial, has, possibly, a legal certifi-
cate indicating natural death. The one buries and the other
orders burial, without knowledge of the fact which renders

their act illegal, thev commit no offence.

85. Mo find the guilty one we must go back, under these
circumstances, to the beginning.

He is the guilty one who declared, by virtue of the powers
cgiven him by the law, the medical man, a death to be
natural which, in point of fact, he knew not to be such.

He is the guilty on the medical man —who gives as
certain a cause of death which is uncertain, such as sudden
deaths of persons not under medical treatment.

He is the guilty one the medical man who conceals
in his death certificate the primary and remote cause of death

| when he knows it to be violent

Medical men should never forget that the law asks them

{ 11 for a death certificate only for the persons who have died al-

I 5 ter an illness that they were treating themselves

| He is the guilty one: for he causes burial to take place with-
out a permit from the Coroner, when such permit was re-

quired.

[f the three were aware of the existence of eircumstances

i showing the mecessity for procuring a permit, and if they

] ignored them, the three would be guilty of the offence

i 86. Besides such as render themselves guilty of the of-

fence which is the subject of the present Article, by having

also he .'_'lli]l'\' as accessories to the offence.

|
[ | taken part directly in the perpetration of the act, others may
|
|
|




THE CORONER AND HIS DUTIEN

47
I'he re guilty when they neglect to notify the Coroner
n cases in whic hey should do so, knowing that means are
o bury without the Coroner’s permit, because
he m to perfory al ¢t obligatory upon them. which
W e prevented an offence
I 1 it ther 4 I 1 present case, the omis-
e made with the aim of allowing the offence to
'or instance, a person dies an unnatural death
0 ow that, in order to prevent the Cor-
)" erferenc ome one has managed to procure a certifi-
t nii deat y a4 natural cause . you can
a give the required notification, and vou let lll‘H:\ take
their course: you allow the corpse to be buried without the
Coroner’s permission I"is omission is an offence becaus
ou have omitted to do what vou were bound to '[uA that is.
to ‘notify the authoritics of an unnatural death under your
roof I'hat obligation will he

shown later on.

\nother instance. A scaffolding is badly built by a work-

the point of being dangerous,

hat workingman knows it,

ngman to The emplover of
I

but risks his employees never-
heless, and obliges them to work upon it; the scaffolding

g wayv and one of the workers is killed :

lhv ( |||'|'u_\vy' 18

gutlty of homicide in having neglected to make the necessary
repairs \ \]n'« '.IJ <‘l;|ll~« of the Criminal 1’1'«]1‘_ 1o \\HZ SO~
tion 213

declares him guilty of homicide hecause of his want
precaution,

0l

In the two instances cited there is no commission of the

f the two offenders lh'l\nll.ll]\.
instance vou Jid not cause the

offence by any « [n the first

illegal burial to take lllih't‘i

in the second the employer did not cause the scaffolding to
he badlyv made: but in both cases, vou and him have per-
mitted the cause to produce its effect, when hound to pre-
vent it,

By their omission neither tl

he first nor the second of ou

suppositious criminals had voluntarily formed the design of

committing an offence. Both contented themselves with let-

tmg things take their course;

they risked, if you will, but
each could have prevented the offence from taking place, and

were in duty bound to prevent the misdeed.




|
|
|
|
!
|
|
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the presumption of impeding result

n the first. The law, neverthe-

In the second case
was much less certain than
Lo I 'm»mw*ﬁ DYV OmIssion.,

1088, « Ares

I'he law in section 213 merely applies the principle al ad
laid dow ection 61 I'he omission lerein  moi
plicit nentioned was comprised in the omission Spo 0
na ) neral wa n on 61

In the | hen, the intention 1 wdeed | outeomse
welg | obligation |poss ) ) ntin
he ¢rime

87. 1t may, helieve, be fearlessly affirmed that
member of s to prevent crime wh
This obligation is moral

he can do go withom nconvenien
and human

To seck to demonstrate its legality b oht of Common
|r would Oss11) e a4 sonmewhnat hazardous S oun
centun n anv case. a thesis which would carry me too fa

| 1 | 11

If it wer 1 1 ) ms Knowingl Liowin )

he buri withot the required permission, and W 14

have prevented it, would be guilty of an offence.
But the law imposes upon certain persons the ob
preventing such hurial, by enjoining them to notit
oner. These persons, under obligation by law, render them-
permit.

selves cuilty 1f they allow burial without the required

These persons will be designated in the second part of this
I ‘

worlk,
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ARTICLE VIIIL
JUDICIAL POWERS.

The Coroner’s powers are judicial.

88.—POINTS TO DEMONSTRATH

80.—IUDICIAL POWERS

90, —DIFFERENT FORMS OF JUDICIAL POWERS

91 I'HE CORONER HAS JUDICIAL POWERS

)2 ITUDICIAL POWER DOES NOT MEAN TO PRONOUNCI
FINAL JUDGMENT ON A CASE

93.—ERROR COMMITTED ON THAT POIN'

04, —CORONER'S JUDICIAL POWERS CLEARLY STATE
LAW AUTHORITIES.

) HEY ARE OF COMMON NOTORIETY

96.—~ERROR ON THIS POINT, CAUSE OF MISTAKES

97 1T IS THE LEGAL CAUSE OF THE DEATH THAT IS
SEARCHED FOR IN A JUDICIAL INQUEST

us 'O FIND THAT CAUSE OF DEATH,
\RE USED

Yy By

JUDICTAL MEANS

99 ABANDONING JUDICIAL MEANS WOULD LI
\BSURDITY

100.—1T WOULD LEAD TO ILLEGALITY

101 \ JUDICIAL INVESTIGATION
PRACTICE.

AD TO

IS I'HE COMMON

88. It is sometimes useful to revert to elementary prin-
ciples, especially in our age and in

our land of America,

them ecasily if they elash with
preconceived ideas or personal interests,

where one is prone to forget

[ shall, therefore,
at the risk of sceming puerile, inquire what judicial powers
are, and I shall endeavor to establish that the powers of the
Coroner, at the inquest, are all judicial and should continue
to be so; and finally I shall take it upon myself to educe from
the principles as laid down, some of the consequences result-
ing from them, and which are of a nature to banish certain

false ideas having a tendency to become acknowledged as true.
4
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89. 'The word “judicial” is derived [rom the Latin word
“Judicere”, which means, to judge.

I POSSCSS judicial powers is to have the power, that is to

authority recognized by law, to judg

90. Persons constituted in authority to exercise judieial
belong to three different categories. With some, their
wowers are confined to judging whether there is reason to in-
titute proceedines ‘investigations™

With others, their powers are to Jdecide whether the right
issumed in the demand established by facts proven
I'rials’ And in the last is vested the power to pronounc

¢ penalty due for the offence “Judgments”.

91. The Coroner helongs to the first category. The fact
hat he does not decide upon the validity of the accusations
wought against people. or that he doesg not condemn them
fter judgment, does mot mean that his powers are not judi-
cial. It is none the less true that he judges of the validity
ol the information given him, that he weighs the facts bear-
ng upon a violent, or supposedly violent death, and judges
whether or not there are grounds for suspecting homicide,
for summoning a jury, or for giving without summoning
a jury his burial permit.

The Coroner, then, renders judgment on the facts, and has
authority to render such judgment: he thus exercises judi-
cial power.

The Coroner, upon mere information denouncing a death
as seemingly suspicious, is bound to enquire into the facts,
to take cognizance of all the circumstances of the death, and
may proceed to give a burial permit, or to summon a jury;

[n the first case, only if the circumstances are of a ‘nature
to exclude all suspicion ol :Il'lltil'lth‘l

In the second case, if the circumstances allow homicide to
I \u\‘puhwl.

He gives judgment upon the facts set before him regularly.

He exercises in each case, after having judged of the cir-
cumstances, a power which the law gives him.

92. This power is exercised at the beginning or iniation
of proceedings; it is none the less a judicial power, for that

matter.
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In the Criminal Courts it is not the Judge who declares

wensed guilty 5 it is the Jury.

Judges and Jury, in different degrees, exercise judicia
wwer, and the act of the on fully as judicial as the a
1t H.MM
\lthough it stands at the foot of the ladde n the f"""“"!
rs, the Coroner’s act is fully as judicial as the act of the

{ the King's Bencl

93. If the reader wonders at my insistance in demonstrat-

1o a thing so self-evident. I exonerate mvself by saying that
| have read in a circular of Officers of Law, that the Cor-

mer’s funetions were a/most iudicial

n. 348, of his Com-

i'he office and power of a Coroner are also like those of
the SLeriff, either judicial or ministerial, but “principally
udicial”, and at page 349, “The ministerial office of the
(‘oroner 18 only as the Sheriff’s substitute.”

And vet, Impev. in hig work, “Office of Coroners™, p. 473,

The powers of Coroners are judicial and ministerial.

as 1n the case ol nquests upon bodies.”
‘Ministerial™, says Jervis, O, ., p. 71, edition of 1270,

process of the Court.”

95 \nd vet, everybody knows that the Coroner has the

ght to summon juries; to summon witnesses; to punish

ose among them who disobey orders: to cause the arrest of

‘\“"I\4‘Axvl DOTrsSons &

to condemn for contempt of Court, even
th

¢ foreman of the jury, if there is reason for it; to enu-

merate only some of his powers. All this is known, and it
known that all these powers are exclusively judicial, and
not almost judicial. Let us pass on without

recrimination
TR IR ¢ unto the dead.

96

I'he powers of the Coroner being judicial, it follows
that

n dealing with the Coroner and his functions, the judi-
ial view-point should be taken, and no other point of view.

[f this precaution had always been observed, many mistakes
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would have been avoided, much ink saved, and much fewe:
inanities voiced.,

For instance, physicians would have dispensed with writing
and ingenuously contending, as they did in a certain society
of Montreal a few years ago, “that the first question to settle
after a suspicious death is what has been the cause of th

leath ; consequently, the first thing to seek for is purely

medical.” “That in the majority of these deaths there wa
no necessity for legal investigations.’
Evidently by legal investigation they meant to say in

vestigation by a man of law, for medical investigation when

authorized bv law bhecomes lecal [.et us not argue about a
word

97. The first question to scttle alter a suspicious death
is the cause of the death vou say?

It ig: but from the legal point of view and not from th
medical point of view,

There 1s all the difference in the world.

The law seeks to ascertain whether the death may or may

heen caused by the eriminal act or eriminal omission

not have
of another

98. 'T'o attain this ohject it places at the service of the
jundicial officer all ordinary means to which the tribunals have
recourse, and which arve, (1) the positive proof, either written
or given by eye-witnesses: (2) the proof of circumstances:
(3) the scientific proof, even though speculative.

The proof of eye-witnesses is almost always sufficient to
permit of a positive conclugion heing reached, and to establish
the clear and evident impossibility of a erime. It were need-
less, then, to resort to other proot, which is necessary only
in cases where the parol evidence is lacking or insufficient.

99. It might even be said that the Cloroner’s inquest is an

absurdity, as has been stated by certain persons: (Montreal
Medical Journal, January 1894) and all this because the in-
vestigations are legal, when they should he medical only.
They might ery victory, if they chose, by citing the ex-
ample of the State of Massachusetts, which has abandoned

legal investigation. But nobody would be convinced. The

diselosures of a dead hody are so enigmatic, The evidence
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to Le obtained from it, even though interpreted by the

most

eble of medical experts, would never equal, to reasonabl

beings, the evidence of eyve-witnesses relating the facts known,

nd 1in recard to which the

11 re can b 1o ,\m\.:)u'u\ ol error
100 Jesides, in that State which (in the sam ".[.u;!
mblished in that same Journal of Medicine) they have been
leased to designate the most enlightened State of Amer-
] legal investication has ‘not been wholly abandoned ;

only it has devolved upon a person having no judicial power

{he Medical-examiner: a p

rson who attaches to it an en-
rely secondary importance, so much so that he leaves it to
the wisdom of a plain constable, a person of no education,
ind, sometimes, of a rather doubtful repute.

SNcience is preferred to the testimony ol eve-wifnesses
the opinion on a fact before the fact itself

It i1s the reverse of common sense; that is all. This is
what it ig to be the light of the worl But. nevertheless,

reports there are made finally informal and incomplete as
they necessarily ar to a legal authority, the County At-

torney

101. 1In spite of the

luminous torch of Massachusetts
shedding afar the light of

its dazzling ravs, though this law
has existed there for twenty years, no country has yet follow-

ed its example, and in all other parts of the world investiga-
on ig held by a judicial officer, from the legal point of view,
which does not exclude medical proof, so far as needed, but
confines it to the witness-box, (its proper place) instead of
setting it out of place upon the Judge’s bench.!

[ may even go so far as to affirin that Europe,

where
medical science is as far advanced as in America, and which
possesses at least as many luminaries as America,—has never
entertained and never will entertain the illogical and un-
practical idea of replacing judicial legal investigation, in cases
ol

suspicious deaths, by purely medical investigation.

NOTE.—Since this was first written, Halifax in Nova Scotia,
have passed laws to imitate Massachusetts,

powers being neverthe

ind New Yorl

Judieial less,

given to their mediecal

examiners
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ARTICLE IX.
INVESTIGATIONS BEFORE HOLDING AN INQUEST

102.—GENERAL RULE TO CORONERS.

103.—RESUME OF THIS FIRST PART.

104.—TWO STATUTORY LAWS, SEPARATELY.

105 THE TWO LAWS JOINTLY

106,—THE FIRST THING TO DO FOR A CORONER

107.—~THE LAW WORDED IN A CLEARER STYLE.

108 AN INQUEST WITHOUT A JURY IS ORDERED BY LAW
IN CANADA

109.—-INFORMATION OF A DEATH 1S NOT SUFFICIENT
FOR THE CORONER TO DECIDE UPON WHAT TO DO

110.—INFORMATION IN LAW MEANS MORE THAN NOTIFI
CATION .

111 FOR THE CORONER TO DECIDE WHAT TO DO ONLA
UPON MERE NOTIFICATION WOULD BE ABSURD

112—SUCH A PROCEDURE WOULD ENCOURAGE CRIMI

113—BY “INFORMATION THE LAW MEANS INQUESNT
WITHOUT A JURY.

114.—DIVERS FORMS OF CRIMINAL HOMICIDE

115~—~CIRCUMSTANCES NECESSITATING AN INQUIES
WITH A JURY.

116,—CORONERS MUST BE MEN OF LAW.

117.—INQUESTS ARE MATTERS OF JUDICIAL POLICI

118.—DUTY OF CITIZENS AND OF CORONERS AS TO (CER
TAIN DEATHS

119.—SYNOPSIS OF SOME CIRCUMSTANCES WHICH GIV]
RISE TO SUSPICION OF A VIOLENT DEATH

120.—TWO FORMS OF CORONER'’'S INQUESTS,

102. The Coroner shall investigate the facts concerning
all violent deaths, and deaths suspected to be violent, with
the sole object of ascertaining whether they afford grounds
for suspecting criminal homicide; and if he finds that sus-
picion exists, he shall hold a regular inquest with the aid
of a jury, into the facts, in order to ascertain whether or
not the suspicion is well founded.
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103. 'The principles
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set. forth in thiz heading have I
established by the preceding Articles, but always in an
cidental isolated fashion.

As they resume in toto the whole of our | n o
subject with which we are concerned, 1 have thougl
to combine them in one and the same sentence; a |
brief and sulfic ear to do awa | imbicu
'his present thu 1= a conclu
HTrsL pa ol n wWork
\ bhoy WNOOVE 1 o lea ) i an
ongh 1hl it what 18 here s W1 COVE ou
on I'hig being demonstrated, there will remain to
marized { wractical conelusions w drawn therefrom
104. By way of undoubtedly establishin w 1ead
this Artiele an actual synopsis of our legislation, let
hegin by citing in full the two known laws which rule on
ubjcet i the Provinee ol Quebed
\ ( 69 ol the ( (‘ode 1 O th ollowinge effect
If then e are sign randications o lent d
other circumstand which oive 150 ) SUSP Tl wl
cath ta S pla 1 PIriso 15\ W hou ol Tor
detention other than lunatic \ wurial  cannot al
]»]:lu withoul ¢inye aunthorized b | (‘oron i )
ficer charged in tl CASCS W the mspection of the corpse

'he Quebee Stan

or Court, and which d

I8H W in vo Viet., cha
ontains tl aw ich, with Aretic GY of t Civil (
completes | \ ) I’rovi | M1 upon
Coroner’s Ju I

"Art 2687 of the Revised Swaatutes of the Provin
Quebhe eplaced by the lollowin

2087 \ O st shall I Id upon the bodv ol a
son deceased unless the Coroner, before the giving of
precept to summon the jury, shall have made declara
under oath (which oath shall be taken hefore a Justice of
Peace, a Notarv, or a Commissioner authorized to rec
declarations in the Super
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hall be given in with the report of the inquest) establishing
that, upon information received by him (the declaration
to contain an abridgement of this information) he hags good
reason to believe that the person deceased did not die from
natural causes, or hy accident, but as the result of violence,
or hy foul means, or through negligence or guilty conduct on

the part of other persons, under such circumstances that a

(loroner’s inquest is ‘necessary.”
105 Reduced to their simplest form shorn ol )n‘u.\»-'-
logy unessential to our subject, might not these two pieces

f legiglation be combined to form but one, which would read

after this fashion?
“When there are signs or indications of violent death, or
other circumstances which give reason to suspect it, the Cor-

shall summon a jury only if, on information taken ol

received. he has good reason to believe that the deceased did
not die from natural causes or by accident, hut as the result
others. and under circumstances

olence on the part o

necesgitating a Coroner’s inquest,”

Doeg not this form the needed conjunction between the two
IMWWS ”

106. The first thing for the Coroner to do, says this law,

to see whether he should permit burial without summoning

a jury, or alter summoning onc,

He has received notification of a death supposed to be vio-
lent : he must decide that it is not, or, if it is, that it cannot
bhe the deed of another: or even if 1t i1s the deed of another

that it has not taken place under circumstances necessitating
an inquest.

[f he cannot settle one or the other of these points, he shall
summon a jury: [ he settles them he does not summon

a jury

107. I greatly fear that in spite of all my good will the
matter may still be gomewhat difficult to understand.

This is because the law ig not written in a clear style.

I shall, however, constrain myself to make it speak as com-

Iy:wl;. nsibly as ]m“]i.}l
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1 it expressed itsell in the words next hereinafter given

t would say altogether the same thing, and would have the
merit of being understood by evervhody.,

*When the death

18 \;;\’nlsu: 10 J

¢ violent, the Coroner

must inform and satisfy himself. and then give his burial

permit (1) without summoning a jury, IN CASCS SUs-

ineron ol eramina One Vils O\ ledd, an ’

stimmoning 1 Jul 1 CASes n  whicl sUspicion ol

homieide was not first excluded

108 [his. 1 beliey :

clear, and it 18 what the law means
\rticle 69 of ( ("ode throws upon the Corone the
of enq ng hat 1s to sav. of holding an « negu

In point of fact, by giving

g s permission to bury withou
summoning the jury, the Coroner certifies that the death is
not the result of criminal homicide: he assumes the respon-
gibility of declaring officially that he is certain the s N

ound for suspecting criminal homicide nee if there wer
rrounds to suspect it. he would be bound by Article 2687 o
the Revised Statutes (as amended) summon i@ Jury

109. Now, to arrive at this eertitude, to be able to declar

with knowledge and without possibility of er

SO lar a
mankind may escape error, what does the law ask?
Common law and Statutes alike. are absolutely silent upon
18 subject,
Common law is silent for the good reason that there is no

round for the distinet

on created by our Statute, to wit: be-

tween suspicion of violence and suspicion of eriminal hom-

I l»’x'.

In England, once there is violence, or suspicion of violence,
there 1s ground for summoning a jury, so that there remains
no occasion for the Coroner to make an inve stigation, except
to find whether the cause of the death is known or not. This

is investigation so slight. and so easy, that it does not merit

the name of inquest.

In Canada there is no summoning of

a jury, except when
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there ground to suspect ceriminal homicide; and the Statute

might have said how the Coroner should come to this con-

n.

It did not do =0, otherwise than in the words contained in
\rticle 2687: “Oa information received by him™ and “the
declaration shall contain an abridgement of this information.™

Clould our Statute mean by “information received”, that
a1 mere notice given to the Coroner., without anv detail of the
facts, ghall be sufficient to enable him to decid th <

1
v

ground to suspect eriminal homieide or not

110. T'he meaning which this word “information™ bears

in English law ig& much more extensive; it meang purely and
simp II“<‘\\

Do vou doubt 1t? Open th WO v hand upon tl
procedure before the grand jury. You will find that grane

ies (in Canada since the Criminal Code) proceed by wa

jul
of aceusation, based (1) upon information supplied b
prool brought hefore them in support of ar wlictment leva
ly laid before them, without a m s prelimina n
hefore the magistrat nd (2) ha upon information sup
nlied by hearing anew the evidence which has alreadyv been
adduced in support of a eriminal charge a preliminary «
quiry or inquest hefore a magistrate n other words
hold. for tl purpose ) nlormimnye themsi <. anotl 1
quest

Prim Mitterma it page 85 of | W
| v « d I vas no veritab eparato n )
tion b i recervied ) e orone

111 ( Sta had meant to oblige the Coror
decide, in a matter s wve as the suspicion of eriminal honi-
icide. upon the simple notification of a death, 1t wou 1

meant what the most elementary common sense condemn
It would have obliged a judicial officer to give judgment

without taking cognizance of the facts.

112. 1t would have =aid to the murderer “Notifv the (or-

oner that your vietim died a natural or purely accidenta

Jdeath, and there will be no investigation to trouble you.”
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113. The

Statute cannot mean an absurdity.
By saying

“upon information received by him”, it has ¢

to the word “information™ the legal and judicial meanin

VT

which it carries in England, to wit: the meaning of a prelim-
inary enquiry or inquest whereby to obtain information.
The Statute means that the Coroner shall summon a ju
if “on the facts about which he ha énquired and been [u

imformed”, that is to say, “afte

yroper enquiry or ing
there reason to suspect mina om de.

114. 1 have always

whereas the Statute emplo

used th n “eriminal homic
ords “violence, foul mean
neeligence, or cuilty condu 1" pa of others. und

rcumstances wl

rulH'»‘ |
sary.”’

{1

avalanche o vords., which Lin
ident object of saying something, and end by leaving tl
mind in an unsettled stat ne on uncertainty

Violence, foul means or 1t conduct, when the
leath, are homicide

are the wol of anoth 1
are criminal homicide if thev ha wen practised und
circumstances that, accordin v law, they may be declared
to be cr mes

115 £ 3 POS M ) ¢ any othe meaning
words “under mstances such that a Coroner’s inque
necessary’ Otherwis would mean that the Statut
been at pains to have it well understood when inquest
jury will be unnecessai

ind would have found nothing hett

to say at the end of the chapter than that “inquests are not
necessary when they are not necessary.
I'he wording of this law is not clear.
The law itself has no othe

r meaning than that given to

at the begimming ol this Article.
116. 'The practical conclusions to he drawn from the p
ciples herein set forth, may be summarized as follows:

The inquests which the State is obliged to have in rega

to some deaths, and which

are solel

to discover homicid
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heing held from a judicial point of view solely, should be in-
trusted to men having knowledge of law. This caused Mitter-
maier to say, at p. 169 of his work already cited “that well
to conduct an inquest the Coroner should have sufficient
knowledge of law. He must so distinguish the facts as to
weigh them in the judicial balance, and know how to estimate
them at their exact value: which gives the advantage, above

all. to the Lawver-Coroner, over his confreres, who are not

lawyers.” But he adds that in England, “some physicians
have made good coroners.”

et the Coroner belong to whatever profession he may, he
should, if he would do his duty, acquire, if he does not al-
ready possess it, sulficient knowledge of law to enable him to
conduct an enquiry, and to draw the necessary legal conclu-

sions therefrom.

117. 1t further results that the inquest has for object the

i
b discovery of erime and criminals.  Therefore the inquest is
y [ the nature of the affairs of police judiciaire, judicial police,
‘ as they would call it in France. .
i To make them simple and not judicial police matters would
f mean to deprive the investigator of the extraordinary means
i at the command of justice.
i To make them simple affairs of medical science, would be
e impossible, and it is impossible in practice. Where the med-

ical-examiner has been substituted for the Coroner. the man

]‘ ol science begins by acting as a |m‘m. detective to ascertain
' ér (if he can, and it is here that it is fine to see him at work)
il whether he should resort to medical science in declaring that
‘ the facts into which he has enquired allow of the suspicion
(| of violent death. As he has no judicial power he is often ex-
I posed to error. As he has no legal training he is often puz-
: zled to know when and how to act.

! Of this one is casily convinced by reading the work of one
“ ol them before the Medico-lLegal Society of Boston, in 1895,
I with the discussion that followed.

|
|
{
‘ ’( 118. It further results that it is obligatory to notify the
| i: Cforoner of all violent deaths, and of deaths supposed to be
|
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violent ; and obl

1o

119.

with

signs ol v olence,
dicating violence, to wit :
cumstances allowing it

of 'll‘.lll» 1

1 1l L
prived of their liberty, or among
tion, et

120 I'he Coroner proceed
stances of the death, st alone, ¢

vn as there comes to his knowledge
fact of a nature to cause belief in

When, after having heard alon
the positive evidence that there i
of homicide, he ends his investica
quest required by law. Therefore,
quests acknowledged by our Statut

0l

CORONER

By supposedly violent death is understood all deaths

surrounded

{ND

result ol criminal homi

polsoning,

persons

HIS

by

submersion, et

104

h

DUTIES

6l

¢

circumstances 1

. Or ¢l

to be supposed, such as when the cause
s unknown, whei

among persons

of bad

reputa

the

immons a jui

nto clireum

1 positive and undenial

' |
nina

th

homicide.
facts, he acquires
\II‘IH\ 101N

two Torms

of 11

atory for the Coroner to investigate wheth-
r such deaths are or are not the
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PART 11
! INQUESTS WITHOUT A JURY.
! .
i ARTICLE I.
|
§
i NOTICE OF DEATH.
[
121.—CERTAIN PERSONS BOUND TO NOTIFY THE CORONER,
} 99 _WHEN IT IS AN OFFENCE NOT TO NOTIFY THE COR
ONER
123.—CONDITIONS REQUIRED TO MAKE SUCH NEGLECT
AN OFFENCE
] 124.—FIRST CONDITION
129 SECOND CONDITION
126.—DELAY DOES NOT RENDER PROFF ENTIRELY IM
] POSSIBLE
; '7.—~MURDERERS SHOULD BE PUNISHED AS SOON AS
! POSSIBLE.
4 128.—PROOF OF A CRIME IS EASIER TO GET IMMEDIATELY
AFTER ITS COMMISSION
20.—NOTIFICATION HAS TO BE GIVEN IMMEDIATELY
| A\FTER DEATH
PHIS OBLIGATION IS SO EDICTED BY COMMON LAW
11— NOTIFICATION BY PERSONS IN CHARGE OF THE
: PERSON DECEASED, 1F PRISONERS
[t i NOTIFICATION BY THE PERSON HAVING CHARGE OF
| THE PLACE WHERE TIHE CORPSE LIES
133.—NOTIFICATION BY THE CIVIC AUTHORITIES
! 1 —UNJUSTIFIABLE NEGLECT TO NOTIFY THE CORONER
‘ IS AN OFFENCE
15, EXPENSES OF NOTIFICATION
121. (1) Timely notification of every death where burial
I cannot take place without the Coroner’s permit, should be
| . . .
;“ given to the Coroner, — in the case of persons deprived of
i their liberty, — by those having charge of them; and in
l ‘ " other cases, — by those who, by natural right or by contin-
gency, have charge of the corpse.
i )




(1) that the Coroner's
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(2) In all cases, the civic authorities must notify the
Coroner of every such death.

(3) Expenses actually incurred, and losses actually suf-
fered in order to give such notice are repayable.

122. In a preceding Article I have demonstrated that to
to cause the buri

burial of a corpse without the Cloroner’s
wrmission in cases where such permission is required, may
be a eriminal offenc But it does not necessarily follow that
y fail to notify tl Coroner

iz always a eriminal offence
I'he eriminal offence exists only for
|

those upon whom the

W imposed the duty of giving such notice.
Burbridge, in his work “On Criminal Law”, at p. 170, gives
yrmal law in the following terms:
ivery one commits a misdemeanour. .. who, being under
a legal duty to do so, fails to give notice to a Coroner that a
dy

on which an inquest ought to be held is lving unburied
we such body has putrified™,
123. As wi ¢ terms of this law

(‘ommon Law, in order

ommitted, three

se¢, by th

, taken from Eng-
that a criminal offence
conditions are

(1) 'The fact of

may b
Nnecessary

neglecting to giy

give such motice must b
he cause of the corpse not being in a fit state to permit of a
viceable medical examination.

(2) It musth

a corpse upon which there

are grounds fo
r an inquest, that is to

say, upon which there

art
grounds for the Coroner to enquire with or without a jury,
the inquest of English Common Law, as has already been
nown, meaning in our Provinee the investigations with the
object of ascertaining whether there are grounds to summon
a jury.

)

ful

101

it shall have been obligatory to give such notice.

(3) The persons knowing of the death must be legally
und to g;\,-.\n‘!‘

notice,
To put it m
ind at the

re explicitly, and to repeat the actual word

beginning of this Article, it is necessar

permit be required: (2) that th
shall not have been I

given in fitting time; and (3) that
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124. 'The first condition necessary to constitute the crim-
inal offence in question needs no explanation. The reader
‘ has but to recall what has been said upon this subject in th
i preceding Articles, where cases requiring the (foroner’s per- '

mit are pointed out.

I 3 125. 'T'he second necessary condition calls for some ex-

‘ 1 planation.
What is understood by giving timely notice of death?

reveal or exclude homicide is more easily obtainable?

!

E [s there a time after death when information qualified
’ [s it impossible long after death to be able to procure the
‘ [\r\ml of the existence, or non-existence of homicide?

\ reply to the last two questions will serve to establist

what is timely notice.

! 126. It is not impossible to procure the proof of the ex
istence or non-existence of homicide, even when it is sought
for long after death. More than one murder has been dis-
covered and punished months and vears after the vietim’s
death. More than one innocent person has been freed from a

: suspicion of homicide long hanging over him, a suspicion
which. thanks to evidence found long after the supposed
deed, has been entirely removed.

Who has not read or heard of instances of this kind?

127. But it is none the less in the public interest that
murders should be discovered and punished as soon as pos-

AR

gible, and above all, that innocent persons should not suffer

through ill-founded suspicion.

128. If, on the one hand, proof may sometimes be found,

long after the death, of the existence or non-existence
of homicide, it is certain, on the other hand, that the mystery
gurrounding certain deaths has much more chance of remain-
ing impenetrable by investigation being begun long after the
J; death, than it would have had were efforts made to solve it
| at once,
I Immediately after death there is the chance of finding eye-

" | witnesses, not to be met with sometime later.
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{

Immediately after death, the fresh corpse, thanks to the
geience of an able expert, may possibly afford certain useful
information that the beginning of putrefaction would do away
with.

129. Hence, it is as soon as possible after the death that
licial information may most easily be gathered.
Thus it is immediately after the death that the notic

riven, if it is desired that it should be in gervice-

130. The dictates of common sense are the

edict: of Com

m |
“In all cases of sudden death, or death unde: m
tan of suspicion, where the duty of informing the (‘o
mer is not by Statute imposed upon any particular person,
t is the duty of those who are about the deceased to give im-

mediate notice to the Coroner.” at n. 6 of “Jer on Cor-

oner and the autho adis *14 [mnﬂ»!lg notice should b

oiven while the body is fresh, and while it remainz in

same situation as when death occurred.”

These principles form part of English Common Law, sanc-

tioned as they have been by the unassailed and unassailable
decisions of eminent English Judges. The

reproduced in 1 Salk 377: 1 E. P. C. 378.

Judgments are

Hence it is immediately after the death, or the dis

of the death that the notice should be given.

131. By whom is the notification to be given?

By those upon whom the Statute imposes this duty, says

Jervis, in the above citation.
When it is a question of persons deprived of their liberty,

the notice should be given by those who were in charge of the

person deceased. This duty, stated in these terms at the be-

ginning of this Article, is found in substance in Articles

2688, 3275 of the Revised Statutes of the Province of Quebec.

132. “By those who are about the deceased” adds Jervis

in the same citation.

)
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“In other cases, that is to say, when the death is that of a
free person, the notice should he given by those who by natural
right or by contingency have charge of the corpse”, have we
stated above. ,\l’(“l"!lllﬂ 10 -"‘l‘\l~. all persons about the de-
ceased could be Prosec uted, but it is certain that the Courts
would not condemn those who, by reason of their secondary
standing in the family of the deceased, might reasonably de-
pend upon the head of the family to give the required notice
Besides, the declaration of 1712 upon which the Codifiers sup-
ported themselves to insceribe Article 69 in the Civil Code of
Quebee, imposes this duty upon the head of the house, the
master of the place where the death is discovered. By natural
right if it is a member of his family, or by contingency if it
w a stranger, the master-head of the house or proprietor of

the land where the bodv lies becomes chareed with the corpse,

133. 'The Civic authorities, says the second paragraph of

the heading of this present Article, are bound to give such
notice
This duty arises from the fact that these authorities ar
bound in Common Law to patrol within the hounds of their
municipaliity, to see that peace reign, and that erimes be sup-
|

pressed,

The Coroner’s inquest in the case of

ther has lw-n humil‘itlr.

cath being the means

nsed by the law to discover whether
it follows that, for the eivie authorities to neglect to have

uch inquest held i a eriminal offence.

[f the body was buried without such inquest and view of
the Cloroner. the whole township was to e “in misericordia™.
Reeves, in Vol T of his work “History of English Law™, p. 467

“Im misericordia™ has been rendered by a good many authors
hy the English word “amerced”. The one and the other
mean, to be under the obligation of asking pardon. Tt has
a fine

been translated into current ~}1t'w'}r by “condemned t

or forfeiture.”

134. 'To neglect to give this notice would be to allow a

corpse to be buried without a Coroner’s permit, when such

permit is required.
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It would be to commit the

in Article VII of Part 1.

Or it would be, in gomq

criminal offence demonstrated
I shall not revert to it

cases, even if the body was not
buried. to prevent justice to find the means to discover hom-
clde by depriving 1t of the prool to be found soon after
death; it would therefore be committing the offence stated

Burbridge. And this implies the duty, often legal, always
moral. to disclose immediately the discovery made of a lying

dead body.

135. Article 2692, in its last paragraph, says that the ex-
penses of these notices will be paid.

But, practically,
ust claims for the expenses of such notification.
[ am of opinion that the Coroner has a right to use all legal
meang at the disposal of judicial officers to make sure of the
1hidity of suel

This is right

it is certain that manv people make un-

claims, and that he has the duty to reject any

exorbitant claim, or any claim whose validity is not establish-

ed by proper proof.
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ARTICLE I1I.

IN WHAT CASES DOES THE INQUEST WITHOUT JURY
TAKE PLACE.

36 FOUR POINTS TO ELUCIDATI

FIRST POINT SUCH INQUEST 1S \D o EXCL )
SUSPICION OF HOMICID
8 NO SUCH INQUEST WHEN THI \NOT1 I'l (B
CLOSES A SERIOUS SUSPICION OF HOMICID
139, —SERIOUS SUSPICION CANNOT REST UPON WBIOURS
FACTS
140 MYSTERIOUS CIRCUMSTANCES

141 DUBIOUS FACTS IN NOTIFICATION CALL FOR AN
INQUEST WITHOUT A JURY.

142.—SKCOND POINT.

143 INQUEST SHOULD BE OPENED IMMEDIATEL FTER
NOTIFICATION.,

144.—~DELAY IN OPENING INQUEST IS REPREHENSIBLI

145, —WHY REPREHENSIBLE 7

146, —PRECAUTIONS IN REGARD TO THE CORPS]
THE COMING OF THE CORONER

147 SUGGESTION

148 INQUESTS WITHOU \ JURY SHOULD Bl MADE
WITHIN THE SHORTEST POSSIBLE TIME.

149.—THEY SHOULD NOT LAST MORE THAN 24 HOURS

150.—~ALL THE FACTS MUST BE INVESTIGATED

151 I'HE PROOF MUST BE POSITIVI

152.<4GREAT CAUTION AND ABILITY REQUIRED IN AN
INQUEST WITHOUT A JURY.

153.—WHEN POSITIVE PROOF CANNOT BE OBTAINED

136. (1) Inquest without a jury is held only when the
notice given does not reveal unquestionable facts, of a
nature to arouse suspicion of criminal homicide.

(2) It should be made immediately, that is, within as
short a time as possible after the death.

(3) It should be complete.
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(4) It should result in the ascertainment of positive facts,
of a nature to exclude suspicion

should

139. 1 say

are grounds

nonitl I a jury
HOMICH 15 not
n fact. it the
| 1141
all
wou 1!
oubt st CX18t8,

140. 1{ notifi

wheth any mystery

treatise on th ('oront¢

vate the facts,

ong and minute investigatic

141. It results

upon the summoning o

1N

e s S

erent facts, without taking the trouble t

n might have a chance

¢ to summon it without reasonable

First Part of this work, th

stands b violent deatl

. I. it 1s found that

lary mnvestigations 18 none

( 1 | suspicion ol crims-

Lhese oin

) | ce g n dis
0 mnaquestiona facts whic

0l minal homieiae in that
Coron ha no nvestigation t«

Ia 5, 10 dal d 1hlous,

gation, 1n orde to conlorm to

Statutes of Quebee and its

onlv secks to prevent the sum-
ases where suspicion ol crimina
Lo summon a jury on uncertain

O 1mmvestigat

bhefore ascertainine whethe

to sav that there is something

“The Coroner should enquire

says Jervis at p. 9 of his

duties. But, in order to say that

is any mystery, he must set himself to work and 1nves-

ts to solve the mystery which

4 1
to solve.

decide, (without investigation)

upon information giving rise

a doubt which may easilv be set aside by an investigation,

information, without legal

sufficient information. and to thus infringe the law.
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142. 'T'he investigations should be made .mmediately, and

within short time.

First: immediately.

'
143. 'This is a matter of police jurisdiction, and it is
necessary to be an experienced detective: it is not necessa
to scan the writers who have treated of the duties of thi
police; it suffices to appeal to sound common sense to know
that the chances of discovering a crime are a hundred-fold
greater if active and intelligent investigations are made im-
mediately after the crime, than if they are begun only days
or weeks later.
L3

One understands, of course, that all the circumstances sur-
rounding a crime are much easier to master when all the facts
are still fresh in the memory; when all persons knowing
something of it may easily be found and questioned: Wwhen
sufficient time has not elapsed to allow of eye-witnesses con-
certing, knowingly or through ignorance, to misrepresent the
facts; when, finally, the scene of the crime preserves the ex-

act aspect 1t had at the moment the erime was committed.

144. A Coroner was reprimanded by an English Court
for not having brought to bear in his inquest, all the assiduity
required. In re Hull, cited in Vol. 9 of the English Law

Reports, Queen’s Bench Division, p. 698.

145. In this case the delay had the effect of bringing th
corpse to such a state of Jecompogition that the evidence o
medical experts was rendered valueless, and the Judge in-
sisted upon the necessity of an immediate inspection of th
corpse.

Those who have written upon the Coroner’s duties, since
this judgment, have dealt with immediate inquest only to

emphasize the necessity of seeing the corpse as soon as pos-

sible, and have remained silent upon the necessity of imme-

diately making sure of all the facts.

Yet, if the inert body, by the position it occupies, by the

appearance of the wounds, by everything about it, may often




T'HE

CORONER AND HIS DUTIENS -

alfo Luable imlorma ncontestabls
" ulfording « | n reasonin n
| Vi W [NUSSOS |
' 1 : \ 4;
146. I'ra | [ t l
lal nio 1 I nay " 1
0| 1 | 1 ition made by an
) n | 1
I ( Hlwa Lppet 1 i
11 | ) winy tal e |
hal L p I 108 1Cessita 1
v n S M S pos M nd n At
" 0 L n a | op|
y recomnmend physician ) u no 1l il
I 1] ," ) n en i
stances of the place about them \nd | would add (
should allow nothing to be disturbed. once the re sure of
L1 acatt)
147. I'o obviate the nconvenenee ol the Coroner s b 14
a distance, Coroner g officers, intelhgent and well-int ned
as to the duties ol their functions, could be charged in cach
municipality with this first verification of all the facts I'h
costs of such oflficers would come to very httle, and th
VICes wWhi they would render to yustice and to familes, wou
be ample compensation.  They would aid justice by seeking
at once o assure themselves of eve-witnesses, or persons sus-
pe ted of homicide, and murderers would not he found to hay
'M‘illb‘li. S0 casl as 1n the [»,|~1, lor want ol [m‘ oroaniza
tron. In families afflicted by the loss of one of their members
smitten with sudden death, aceidently or otherwise, the ould

tend to alleviate the grief by speedily permitting the last

<ervices being rendered to the dead.

148. Investigations should I

[t is indeed important that funerals should not be

made within a short

00 long
delayed : and it is often in the interest of public healtl
(on account of the advanced or

'”f"‘l |]v\u!|||1w~' n
corpses) that burial should take place as early ¢

as poss
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If. after the Coroner's investigation, there are grounds for

summoning a jury, the law obliging the jury to see the corpse,

the inquest must be held shortly after death, so as to allow of
hurial as soon as possible Hence it is to be understood that
the (loroner’s investigation should made within the short-

est possible time.

149. 'The circumstances known tending to exclude the idea
of homicide. and leaving slight doubt that the other facts vet
to be ascertained will yield the same result, the (‘oroner seems
to me to be justified in postponing his investigations for twen-

tv-four hours, when he has reason to believe that he can com-

plete them within that delay
[f he has not the :’l"[" of doing so within that time, or if

he has been unable to do 20, he should summon the jury and

proceed with the regular inquest.

150. The investigations should be complete

This applies only to cases where a jury is not summoned

As has been said already, when once positive and unques-
tionable facts give reason for supposing homicide, there is no
lu'lg-; reason to continue mvestigating the jary mausi he

immoned.
"

[f the investigations made by himself alone will end all en-

f a death. the Coroner can take upon

quiry in the matter ¢
himself the responsibility of declaring that there are no

agrounds for suppoging homicide, only where he has attained
Pl

certainty.
e cannot attain such certainty unless he takes cognizan
of all the facts, and unless all the facts demonstrate the im-
possibility of supposing homicide.
He has no right to decide on appearances; once anything
remains which allows uncertainty to exist ag to the possibility

| must go further, either completing the in-

of homicide, he

vestigation or letting a jury pronounce.

The investigations should carry positive proof of

151.

ihrl\]{l\:' facts, and these facts should be {n‘IIA-IYI.\' positive.

Indeed, it has been seen in a preceding Article that when
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wringinge from calcitrant witness that wl mos
distasteful to them to decla: And he must be able to con
duct and manage the v iion w 0 bheir of
imseemliness : without uselessly agoravating W af-
flicted families. A difficult mission, which it not given to
the first-comer to fulfil successfully: a mission which he will
felicitously if, on the one hand, he proceeds alw: 18
hough he were in the presence of homicide, and, on the othe
hand, if he has the ability, by his engaging manner, by his
consummate courtesy and marked kindliness to cause his sus-
picions to b orgotten or torgiven.,
If, for one reason or another, the Coroner cannot at-
the certainty of the facts regarding a d there re-
(as in cases where he cannot mm|rf-r hig investiga-
tions) only one thing for him to do: to summon a jury. for
there is a possibility of doubt, and, therefore, a possibility of

homicide.
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ARTICLE 111

THE GATHERING OF EVIDENCE FROM WITNESSES

154 GATHERING THE EVIDENCE

155 I'ROM THE PERSONS WHO KNOW THE FACTS

151 IN WHAT MANNER

157 MUST EACH WITNESS BE HEARD PERSONALY'

) HEARSAY EVIDENCE, WHEN RELIABLE, GENERALLY
ADMITTED IN PRACTICH

159 HEARSAY EVIDENCE AT SUCH INQUEST NOT MEN
FMONED IN ANY AUTHORITY

160.—HEARSAY EVIDENCE ADMITTED BY THE CRIMINAL
CODE IN A CERTAIN MEASURI
61 I NOT ADMITTED IT WOULD OFTEN REQUIRE MANY

PERSONS TO MAKE A COMPLETE COMPLAIN

162.—IN PRACTICE A COMPLAINT TO ARREST CONTAINS
HEARSAY EVIDENCE

165.—IN INQUESTS WITHOUT A JURY CORONERS ARE
JUSTIFIED TO ACCEPT HEARSAY EVIDENCE

161, —CORONERS ARE OBLIGED TO ADMIT HEARSAN
DENCE IN THEIR INQUESTS WITHOUT A JI'RY

65.—CORONERS ARE FORCED BY STATUTE To ACCEP]
HEARSAY EVIDENCE IN INQUESTS WITHOI \
JURY

166.—CAUTION REGARDING HEARSAY EVIDENCE

167 EVIDENCE ON OATH

168 'HE OATH 1S NOT OBLIGATORY

169.—THE OATH IS NOT PROHIBITED

170.—THE OATH IS PERMITTED

171.—SILENCE OF LAW AS TO OATH

172.—~PRACTICE HAS ALWAYS BEEN TO USE OATH IN
COURTS OF JUSTICE.

173.~COMMON LAW PERMITS THE USE OF THE OATH IN
INQUESTS WITHOUT A JURY

174.—~REFUSAL ON THE PART OF A WITNESS TO TAKE
THE OATH IS OF A NATURE TO RAISE SUSPICION

154. 1In his investigations the Coroner questions the wit-
nesses, and he may swear them.




1'H 1

155. It has been seen

}lh'lw and afford certainty

burial without summoning a j

of declaring on his oath of
sugpect homicide.

le-\ will I 4\!!“17*'}’ 01

CORONIR

ed; 1f the place ol the deatl

amined.
They will afford certain
taken, the Coroner can say,

been deceived

\\ND

nvest

Upon this subject we have to ask

156. (1) Is

lecessary
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or not a jury should be summoned) to be content with assur-
ing himself of the facts I‘-‘lm'lnwi by a person, Or persons,
worthy of credence, who have themselves obtained knowledge

such facts, wholly or in part, from other persons for whos

1 1 11 )
trustworthiness they will answer. And public opinion has
always, and in all places, been satisfied with this mode ol
: lur
procedure

159. 'There is not a word on the subject in any Statute
the is not an allusion to it in any authority I'he reason

is that this is a question of a preparatory enquiry, with the

object of judging whether there is ground for initiating a
procedure ; it is not a question of a procedure subject to fixed
rules. It is only for the Coroner to decide, all the facts
being reported to him, whether he should exclude the sus-

picion of homicide: whether he should or should not IH‘m"vtl
to the inquest.

At this stage of the proceedings the Coroner is simply an
officer of police. Iet us proceed by analogy, for want of
other means.

160. 'The criminal procedure followed by the police magis-
trate before the arrest of an accused, is contained in the Crim-
inal Code, Part XLIV, and bears upon the course to be fol-
lowed to obtain a warrant of arrest: in other words, it bears
upon the course to be followed to convince the magistrate that
there are grounds for believing that a erime has been com-

mitted by a person specified.

161. Although Article 558 of the Code mentions com-
plaint and information only in the singular, it does not fol-
low that this complaint or information must necessarily be
made by a single person. It is certain that sometimes a com-
plaint cannot be formulated completely in a manner sufficient
to judge of its validity, except by several persons.

“A” declares that a theft has been committed upon his
premises, but he does not know by whom has been committed
the crime; his complaint is incomplete. “B” comes and
swears that the theft in question has been committed by “C” ;
the complaint is made complete, by the co-operation of two

pn"r\'tllli\'. [
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The master of the house swears that persons have b
into his dwelling; the s int swears that certain efl
have been taken away, and 1l adds that the I
been committed by persons who he knoy Here \ m
plaint which comple ) ro the evidence of th
people
Lases may presen ma ) 1 I
( 1V belor ! n 1 e ompiaint
162. I ma welore issuing his warrant 1 ‘
a 30T l o rmn d | that th |
na nd ha WISON  ACCuse l
committed the erime charged. He may, if the complain
lacks justifying features, refuse to 1 his warrant. B
may, and it is the practice gen vy followed, SS11¢
Wi ipon a complaint made under oath by a Sp
sible and worthy per 1 who al et s )
'\\‘H”‘ 111 I I'est | Ha V 0 an nose otl
persons.
He is thus just I in deciding to issue his warrant ( ‘
1 S & question ol so gra a matter as the ari ol a citizen)
upon hearsay. And this preliminary proceeding on the part
of a magistrate, before issuing a warrant to arrest, is qu

as judicial as that to follow

163. In the case of an inquest w

decides that there are no grounds for summoning a jury

nout a jury the Coronel

upon the hearsay evidence which he gathers from responsibl

and credible persons, and he is certainly justified in doing so.

164. 'T'o oblige him personally to hear the facts froi
lips of each witness, would he opposed to the Provincial
Statute already cited, which forbids the Coroner to summon
a jury unless there is suspicion of homicide.

We have, as a fact, seen that the Coroner should, on the
one hand, come to a decision without delay, and that in com-
ing to a decision he should, on the other hand, if he can-

not exclude the suspicion of homicide, summon a jury.
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\ \ on 1 I | I hea ach wiln per-
ind 1 content himself with lible and reason
1 1o yald hard r secure this ey
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165. Hene the Xpres saving so, this Statute 1m
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it hims witl s lence, provid be given
I n ) o enfon ona redence
166. When once these facts are reported, and there 1s
1son to believe at they an faithfully reported, e Cloron {
= N fied, (1f tl exclude all suspicion of homieide) In
ng his burial permit a
Déubtle ca m. (and t caution) called fo in
\ het ; 11 wets from the lins of ) ’ 1
NESS themsel han from others who H:\;!é‘ sometim ‘!
ort what tl had heard.  And we stronglv advise hav- i
nurse to only such hearsay proof as comes from persons
pressly charged by the Coroner with the gathering of this
i
lence: and to commission to this end only such persons -
18 are well-informed as to the nature of the information to i ‘\ ’
M
e sought This is on maeans ol attaimin moral cer- th
ramity
1()7 \\ '\}‘ I e y Lhe secold n“w 1101
| may swear witnesses, should he alwavs do so, and

when should he do so:

1 N a 11
Boys on Coroners, at pp. 17 and 18 of the edition of 1893, :
ora
. " . 1l
‘In what manner Coroners should require the facts justify-

ng inquests to be evidenced before Ihn-‘\‘ pro¢ eed to hold them,

must generally depend upon the circumstances of cach case.

By analogy to other legal proceedings, the information should

he on oath.”
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adds that when it was g I to Justices of the Peace to

“hy

“sworn”.




[ I

| 8

| 8

s

!
i
|
i
E

s

80 I'HE CORONER AND HIS DUTIES

and Burns does not hesitate to say “which examination at

that time, no doubt was understood to be upon oath, for they

knew of no other judicial examination.”

And finally, the same author in the same place, eites the
ollowing thoroughly conclusive lines of Dalton: “In all )
Cases esoever any ma s authorized to examine wit-
Ness ieh authority shall be taken and construed to be in

such manner as the law will, which is only by oath-:

[f th s0, and if, as has already been shown T -
oner in his investications should interrogate witnesses
then certain tha mav swear them, if he believes NeCes
@arv 1n order to form his _i'u;‘glll“ll‘

41 W objection ugh ainst th mod [ pro-
cedure is that meither Common Law nor Statutes mention

such nower. except at the Inquest with a jury. This &v“hl\

sion does not rest upon a solid foundation. Neither Commo1
Law nor any Statute has ever formal eclared that the oatl
should be administered to witnesses at the inquest with a jur
TI something that may possibly cause surprise; but
elore the Canada Evidence Act of 1893
n Canada declaring, by elear and express words, that wit- !
eSS Court ol King Beneh s 1ld he sworn [ ve '
the Canada Eviden \ct, 1893, section 22, does not sta
hat it is obligatory to swear the witness ts only 1ntent 183 |
i

to gav who shall swear the witnesses,

So entirvely it is admitted that the witness should be sworn,

at the Statute makes mention of the witness sworn

any L

before a Court. it is never to prescribe the obligation o

hearing all evidence upon oath.

172. And vet the thing has heen practised since time im-

memorial,
For the purpose of discovering the truth the oath has at al

times heen employed in England. The form of the evidence

has varied with the period. From the parol sworn evidenc
about the facts, introduced by the Romans, we passed on to
the method of “compurgators”, antedating the Norman (‘on-
-|llv\f. These compurgators affirmed the innocence of the ac-

cused upon oath.
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174. But h wound te 0 means
. where he cannot obtain th ith otherw \nd ud
| use it to attain certainty that th IS NO groun SUSD
homicide, in all cases where, withou e oath beine taken. 1
cannot put faith in the testimonv of certain persol Whiel
! amounts to saying that he mav ask the witnesses 1l 1
. oath.
If it happened that anybody refused to he sworn. the Cor-
oner, being unable to attain the certainty desired. would re-
main in doubt, the refusal to be sworn being of a nature

to arouse suspicion, and he would be under the necessit

of summoning a jury.
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ARTICLE 1V

THE CORONER’'S VIEW OF THE SPOT.

HE SPOT MUST BE VIEWED
AUTHORITIES®™ SAYINGS

OBJECT IN THE VIEW OF THE SPO1
VE-WITNESSES (CREATE THREE ALTERNATIVES
HEN THE PAROL EVIDENCE HAS POINTED TO
NATURAL CAUSI

'HE MOST IMPORTANT THINGS TO CAREFULLY

NAMINE

HEN THE VIEW I8 OF A NATURI 'O CREATE

DOUBT

WHEN PAROL EVIDENCE HAS POINTED TO A VIO

LENT CAUSE
EGITIMATE EXCUSES
WO KINDS OF ACCIDENTS

FORTUITOUS ACCIDENTS WITHOUT HUMAN INTER

VENTION

\CCIDENTS WHEN DANGER COULD OR COULD
HAVE BEEN FORESEEN

UNFORESEEN DANGER ASSIMILATES ACCIDENTS
FORTUITOUS ACCIDENTS

VIEW OF THE SPOT IN ACCIDENTS REALLY T
rerrovs

ACCIDENTS WITH HUMAN INTERVENTION

'HE VIEW GIVES MEANS TO FORM A BETTER JUDG

MENT

RECISE RULES TO GUIDE CANNOT BE GIVEN
INSTANCES TO GUIDE IN VIEWINS SPOT, ET(
ACCIDENTS WHEN DANGER WAS NOT KNOWN

EXIST

ACCIDENTS WHERE DANGER WAS KNOWN TO EXINT

ACCIDENTS ON WORKS

FTHE VIEW MUST BE MADE BY SOME ONE WHO

KNOWS—EXPERTS

HEN PAROL EVIDENCE POINTS TO THE FAULT OF

'HE VICTIM
SUICIDE.
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349

99

INQUESTS WITHOUT A JURY IN (
VERY RARE
200.—CAREFUL VIEW NEEDED
IMPRUDENCE OF VICTIM
INQUESTS WITHOUT A JURY

ASES O SUICIDI

IN SUCH CASES RARE

175. The Coroner views the spot where the death has
taken place, and the spot where

occurred the act which
caused the death.

176 I'he treatis published on the duties of Cooroners all

tam very interesting and 1nst
ness of the

wder. notabl to Bovs® book, above cited. in which

ctive pages upon the use-
viewing of the spot, and to them I refer the
it D

and following, is found an able summary of what was written

him.

177, For the ake of

to saying what

practicability I shall confine mys If
should be sought in the inquest, held with the

iject of excluding the suspicion of homicide.
\Il the facts reported by the eye-witnesses exclude sus-
The Coroner seeks to ascertain whether ther to
d in the spot where the death took place, or in the spot
vhere oceurred the act which caused the death, any circum-

of a nature to arouse suspicion of homicide.

178. 1In excluding

the suspicion of homicide, the examina-

ion of the witnesses has given rige to one of the three alter-
n following : -
1) The death appears to be natural, or,
(2) Tt appears to be the result of a pure accident, or
nally

1

(3) It is a violent death, but it appears to be due solely

to the act of the vietim himself.

The gpot must be viewed in order to make sure whether

here 1s :lll(\'llli!!z‘_ there to contradict the evidence of the wit-




His

THI

CORONER

I\ND NUTIES

(1) upon ) | h 2 )
h terna W a 1 ( 1 | tru
) upon presence of poisons, and, affirma )
the reason vhich they are tl n yon th
01 :yn'wn\;%““‘ W connection between th po ) 1 o
atl (4) upon the indications of poisoning afforded 1
omit; (5) upon the presence of weapons, and upon
ihility or impossibility of their connection with the dea h
[ W
181. Il (‘oron sho | ney forget, whene he dis E
covers indications of poison or of deadly weapons, that to ; .
digpense with the summoning of a jury, he should have ab- i 1
solutely conclusive proof that they cannot have contribute
to the death: and also that his inquest should take place, il :
his own investigation, because of its privacy, does not scem !
qualified to satisfy public opinion. :
| iy
182. In the case ol violent death, shown by the witnesses 4
to be pure ly accidental, the examination ol the scene of th 1
accident and the examination of the object which caused it. i e
must leave mo possibility of believing that it can have been il
due to the act or wilful omission of another. e
183. 'There are unquestionable accidents, accidents ] )
which could not have been foreseen, excusable aceidents, g
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f I which the Criminal Code speaks when in sections 212 and
213 1t mentions that there mav he legitimate excuses to do
& away with eriminal responsibil
p 184. 'T'here are two kind cidents. 'The ones happen
withe iuman intervention “without the concurrence,
defau 0 rocurement o 1 wman creature” (Boys
n oner's Ja, edition 1578) the others happen with
man in 1 ) h unstances that ther
1O RN
185. The L are fortu d 1€ are vi [imited
Recognized as e deaths caused by lightning, by sun-
186 |i~\~. al Lhe pag ted, add leath occasiol Dy
e beast, or 1nanimats Hng.”
vig on Coroners, (edition of 1888, p. 191) say Wi
( reater truth. death ensue from the performance of
1 lawlul act killing wi n general be homicide by mis-
wdven rel But there are exceptions to this ru 0
| it be dangerous, in order to render an unintentional
micide from excusable, must appear that the parties,
whilst doing wet, used such degree ol eaution as to make
i { 'llur‘w]r:l\»v that anv danger or njui would aris from i
i 0 others 10 he homicide will be manslaughter at least.
2 Under this rule would fall tl ases of personsg ha ne chare
| of dangerous things, such as vicious animals, maching and
i he | and neglecting o ta dug of them
i
: 187. These two citations make plain that death caused
! by an animal or an inanimate s not come under the
\ categorv of fortuitous case inless the accident could not
reasonably have heen foreseen, enerally speaking, noth-
m thout the animal or the nanimi: thing could lead
wonable person to foresee that thev afforded dange: [t
(O8sa no words, that the fatal result be a urpris
0 vho an unaccountahble fact, indeged by

retmst
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188. In fatalities to which man contributes ncither direct-

nor indirectly, the first cause, the visitation of God,

beyond human reason, and viewing the spot where deat
took place w seldom afford enlightment. However, in th
case of the discovery of corpses, supposed to be vietims ol
old, in spots covered with snow or lce, the examination o

the spot may tend to affirm or confute this supposition, ac-

ording as the snow or ice has or has not been melted by

warmth of the human body.
In the case of death by lightning. there will generally b

cen in the place where the corpse is found, objects stru k hy

the same electric current.

189. 'I'he accidents which happen with human interves

tion, 1 circumstances of a nature to cause them to be excused

are those which it was impossible to foresee; and also thos

which, though possible to foresee, were yet impossible to p

vent.

190. 'I'he viewing of the spot where the accident happen
conjoined with the examination of the thing, animate or n

animate, which produced it, will always be an aid towa

y orounds to foresee a dangcy

judging whether indeed there ar
or to prevent a danger foreseen
191, It is impossible to establish the truth of this affirma-

tion by arguing from general fact s abgolutely impel

ative to |V;||‘T;« ularize as to kind.

[ndeed the circumstances of place vary with the natur
fatal accidents. 'To seek to give rules which would guide in
the examination of the spot, would mean being carried muecl

too far, and one would still run the risk of making inevitabl

omissions. It were better, I believe, to take some suppositious

cases. and describe the nature of the examination to he made.

One would judge better, thus, by analogy, of what is to b

done in all other cases.

192. For instance: A young child is killed by falling

{rom a verandah. The examination of witnesses has tended to

excuse the omission of the person who had charge of it: th

R
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examination of the verandah will show whether there was

gllfll“ll for double ]l]‘w.IIH"'I\ wea

of the dangerous condi-
tion in which it is found.

If the evidence shows that was in such a condition tha
no danger could be apprehended, s an accident which could
not bhe foreseen.

Again; a laborer workin e construction o
falls in the river below and is drowned ['he examina 0
the witnesses show hat the a aent was due only to a fals
movement on the part o L crm he examination ol U
scaffold. of moveable article upon and abou L. su a
working tools and instruments, will show whether every-
thing had indeed been done to prevent the acclaent | S0,
one is in presence of a danger forescen, and of a fatality
which, humanly speaking, could not be prevented.

Examples could be multiplied indefinitely to show that th
examination of the spot and of the objects which have caused
the accident, is a vt precious help towards forming a judg-
ment. 1 confine myself to the two examples above given.

193. If one observes attent

ively the ditference which exist
hetween the

wo supposged cages, one conceives that ea tim
the danger appears unforeseen, 1t wi Y rlm«"l) casier for the
(‘oroner to digpose of the case without summonin jury.

than when the danger wa KI1OW

v exist,  Which

some analogy to t

to saying that, 1n all cases presenting

ol these two examples, unless for extraordinary circum-
stances, there would be no ground for suspecting hom-

icide and for summoning a jury While in cases resembling

the second example, there would need to be very conclusive

clreumstan < [o prevent suspicion ol neghigence on th part
of another, and therefore, for not summoning a jury.

194. The Coroner may make if

a rule, when it is a ques-
tion of death by accident when danger was known to exist, 1

0

summon a jury, save in exceptional circumstances such as

when lllw :lr'\'JVIPIH IH”!'[ not ;m\\‘im\' have Inw-n ’)l‘(‘\'v-HIWxL and

when all necessary precautions are shown to have

been taken
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195. As a general rule, an inquest by jurv in the case ol

all aceidents occarring  during work, will give the publie
areater satisfaction than an inquest without a jury, and the
Coroner should content himsell with the last only in cas
where those interested, and the public, arve already satisfied
at the in be no question of will neeligence, or other
dame on the part of another
1.‘)(5, | dnima i o0 ¢ plid :\)nv\w 1 H 1en
P o th imination o ohjeet n
0 1 n wi have caus sho l
w made with intelligence and knowledg

Now, there is no man in the world, a Coroner no more than
another, who possesses knowledee sufficiently extended and
to be a competent judge, in the examination of th

spot and machinery, in each and every case which may pre-

<1 s These cases vary infinitely,  One may he apt to
judge correctly in some and not in others,
[Tence. it will be necessary to have recourse to the evidence

of persons who are expert in these matters.  Needless to say

that the judgment formed will have no value, unless support-

)y the testimony of experts recognized as thoroughly com-
petent. and. above all, thoroughly disinterested.

197. In cases ol violent death which the examination ol
witnesses has shown to be the deed ol the vietim alone, the
vamination of the spot wher the death has taken M.iv‘

SCOTN the aceident, the examination of the things,

mimate or inanimate, which have caused it, might also show

aground to put un:xp“ te faith in. or to doubt

Lhe evidence given
hese deaths will he given by the witnesses as resulting
either i suictde. or from the mpurudenc uf\};‘ victim

198. In the first case, that of suicide the Statute

loes not exact the summoning of a jury, which the law obliged

formerly. when the goods of the suleide were confiscated to

the State.
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spot, and the weapons o
rom the examination ol
agree to aftirm, without chan

deed a matter of suicide, the

\s these conditions presel

of the vietim

If it 18 made by a strangel

1Hh1ect 10 suspleion whiel

(

ns
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thi

ig almost ground to summon
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e made upon th spot, In Imques
201. In s of ath suppose
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O <Lrangers, o ] he n

would Iy
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199. Here, however, more than ordinars prudenc
ed, and without saying with Boys. in the edition ol
on Coroners o 1893, that he cislature has o
mention cases of  suicide 1ses i which a |
! wavs to be summoned, it e admitted tha
cases ol suicide \III\NW' W able as such. m 1
as such by evervhody. that the Coroner sho )
With an quest withon L
O e 1 possibie, Tor the slhightes d=ol
he supposed su ITeSEeN atures ol a na i
to tl dea o m mn part ol anot
'i Vi ) ( 01 luty to =1 non a Jul
I e duty v xist in 1S¢ W
comn { may ha been furnmished knowin
200. By close examination { <P
LIt ml‘r\ ;A;.u» ) \\\ W pon o Cans e
‘ employed by the supposed suicids woll
ude whether ther possihilit W susp |
|& han suicid
["nless all the evidend that coming m n
seen and heard, as that drawn from tl 1)

uments employ

H
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THE CORONER AND HIS DUTIEN

he interest which the stranger might himself have in throw-

ing the blame upon the victim.
Lf the allegation is made by near relatives of the victim

it has much more likelihood of being free from suspicion

However, even these may be bribed or otherwis induced

conceal eriminal negligence, or they may, becaus ol Lh
‘ aring the eye o

ignorance, be duped by clever persons, fe

st e

202. ‘I'he Coroner in both cases, whether the imp

he suggested by a stranger o

denee on the part of the vietim
a relative should not shoulder the responsibility of con-

uding imprudence in the vietim, without summoning a ju
except in cases which are perfectly clear, and which can leav
no doubt in the mind of anvone whomsoever.

[nquests without a jury in this kind of cases, as of su

re so rare that it is useless to enter into the details

ae, il

of the viewing of the spot, and of the instruments which hay
caused the latal accident.

Once the viewing of the spot allows even the remote
participation of another to be supposed or shows any deficien-
|l-manacement of the instrument which has caused th

( or il

death. he must let the case go to a .“”,‘3
Which is tantamount to saying that, as a general rule,

the case of accidents imputed to the imprudence of the vietim,

as in the case of supposed suicide, there is to be a summoning
I

of a jury. The non-summoning of a jury in these cases is

the exception, and can only be very rare.




THE CORONER AND HIS DUTIES

91

ARTICLE V.

EXAMINATION OF THE BODY.

FHE LANI HING TO
WITHOUT A JURY.
WHEN NOT NEEDED A"
VESTIGATIONS.

COMPLETE THE INQUEST

'HAT STAGE OF THE IN

205.—SERIOUS EXAMINATION OF THE BODY
‘ 206.--MEDICAL EXAMINATION,
207.—MEDICAL EXPERTS.
208.—~MEDICAL CORONERS,
209 EXAMINATION OF MARKS OF VIOLENCE
210 EXAMINATION OF CORPSE BY ANOTHER THAN TIE
CORONER
11 NO aUTOPSY TO BE MADE IN INQUESTS WITHOU'
A JURY.
212.—FAMILY PHYSICIAN,
213 EXAMINATION SHOULD BE MADE RATHER BY
ANOTHER PHYSICIAN THAN THE CORONER HIM
SELF
214—THE CORPSE HAS TO BE VIEWED.
215—~THE VIEW CAN BE MADE BY ANOTHER FOR THE
CORONER
216.—IT IS ONLY REASONABLE THAT THE VIEW COULD
BE MADE BY ANOTHER
[ 217—1IT IS LEGAL THAT THE VIEW COULD BE MADE By
| ANOTHER.
i 183.—DEPUTY-CORONERS.
| 219.—DEPUTY-CORONERS RECOGNIZED BY A LAW IN
| CANADA.
] 220.—POWERS OF DEPUTY-("ORONERS
21.—TO GATHER THE EVIDENCE IN INQUESTS WITHOUT
A JURY.
222 —SYNOPSIS,
203.

Investigations are completed by the examination

of the corpse.



tainly much 1
nation ol the

nossible oppor

nore numerous than the

corpse made by them

tumtyv of enl ontening )

I'HE CORONEFERE AND HINS DUTIES
204. (1) \s in tl case of the viewinge ol the ~;m1_ and
he objects which have caused the death, the examination of
he corpse is useless in the preliminary investigation i pre-
ous information. arising from the evidence given, or the
examination of the spot and the objects, has already given ris
o a reasonable suspicion of homieid In other words, therd
no oround for examining the corpse, 1n furtherance of the
preparatory enquiry, when the already sufficient reason
mino ju I'his xamination nad
" | 11¢ Vil 1 }w
205. (2 on o 1 corpse, whel ne
S l rtl inee o 1« hout a ) should
" 1 eVery possibh oppo unl 0 Drin 1 1o Lt
nowledge o st 1 M act which mav, numaniy )
arawn lfrom 1t.
206. It 15 on the strength of th e of t roper ex-
mination of the bodyv that the Governments ol o (‘anadian |
Provinces have been pleased to name so many medical Cor- I
vready in Articles VIII and 1IN of Part of this work,
| have touched upon tl question of medical coroners, and
| add
‘20: 1o weatls ' 1 phvsieian na ) il ["4
Mor ~‘Am: (18¢0 I' S1g2Nns 01 Hl‘ cation 0 \‘H;v‘ll-‘\
| admit that the phvsician has made studies which allow
m to appreciate more justly the fatal bearing which these
) ndi < ma na
¢ are p ns al hvsicians nd 3 s mind-
od members of the medi profession will willing concede
that among ] 1 ( woert in these matters, 1n company i
ith a throne of men ol the profession. who. whi Very b
h n t treatinen diseases, al xiremel mited In
knowledge of medico-legal matters. The latter are cer-

former. and an exam-
would not afford every

nstce
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210. It results then,

<¢|f to do so.

him a fee for such expert

of the inquest with a jury.

(‘oroner is not himself obh

opinion

11 18 necessary., ave 1t made

ti ognizes that in the Coroner’s

called in to make the external

worl

quest without a jury, when suc

moning of a jury, and therehy

hat said above, tha

o make the examination o

corpse, in his investigation, and

‘ The Article 2692 of the Revised Statutes of Quebe

that |

1at may, and should,

1

inquest a physician should b

cexaminaton, sinee 1t grant

require to he taken by the throat to pay such fee, at th

and the authorities do not

e I~

skill 18 necessary, and wher

it gives the Coroner the means of dispensing with

0l

the sum-

savinyg the othe) expenses



'

CORONER

\\ND

HIS DUTIES

211, There can be no question of autopsy at the inquest

without a jury, for the autopsy

will be seen later on, except

then the jury should alwa

themselves,

212. In almost all cases

cencrally called by the relatives of the

Iness, a physician

should not be demanded, as

n cases ol grave

suspicion, and
I

vs be called upon to pronounc

violence o

deceased. At the same time as he ascertains the death, he
seche to learn tl 1S I'o that end he examines the corpsi
and 18 in a position. withou ften, its costing the country
anvtiing, to report to the Co.on

Thig physician, if he is recognized as trusty, if he has no

interest to conceal what

[reely and honestly the know

why should justice not

I'his is only a matter ol

he

I

may have seen: if he affords
edge of what he has discovered
satisfied therewith?

olice investigations, which hap-

pen to have been made under all conditions desirable to as-

sure moral certitude.

What more is wanted ?

If the Physician’s report tinged with error. the Corone
wiil soon see it, b mparin his savines with the informa-
tion previously r Vi [or the other witnesses, without
being physicians, would not | failed to remark and report
the marks or indications of violence, which a faithless or un-
conscientious physician n 1 we wishe

213. Let it be rema he present ly a ques-
tion of an examination aft nquiry tending to exclude th
suspicion of homicide: i ise of the medical examina-
tion exacted at th il nquest b urv., \\;‘:‘ ‘hw:‘ a
suspicions.  And vet, law and custom rule that this examina-
tion be made by a medical expert other than the Coroner.

We know well, it will be said, that the law by Article 69
f the Civil Code declar that the Coroner should inspect

@ corpse, and it will be added that English Common Law

rules that the Coroner’s

Irpors
!

[ would say that althougl

oner 18 (|4;lli_" | to ma

the Insp ction of the <‘<n‘?)<

} | } y
mest should b ner VIS

Article 69 says that the Cor-

1 1]‘ul\
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ngpection of the corpsey it would follow that in his investiga-
tions the Coroner is bound alwa 0 s the o 3 \
this nece ns to me, fiest, to have no longer any reason
) ON S 1diy )y ha en withdrawn by tl |
n a (
216. | 1 neer a i ReT
( in | St | \ [
Nt ! Was 1 A } h
) 1 wramat on
y 9 2 : :
ques no 1 n or want o el vh n 0
N (‘oron nd
Common Law having mtrodu medical expertne
e tl mina : ‘ (
oma d obligato lo DO ) der cation (
1D0 ma su \ ( tod tl
wia 1 ( L dea wly n y X |
corm ieli” be seen by s 1 ot MO 101
be given 1noan irreprovable mann welo the Cou 0
which tl ( 1 man accused o urder was deman
But, in the investigations alone, whi here 1s no susp o
of homicide s by previous information, when all, on
contrary, so far leads to the conclusion of a natural or purely
accidental death, if the Coron attains, by incontestab
evidence, the assurance that there has been a death, is n
cessary that he should hiterally go and the corpse fo
self 7 Reason answers “No”. The law sayvs as much. L.

]n' seen .
217. In withdrawing the moedico-legal examination from
the Coroner and jury to put it into the hands of the physi-

cian, the law causes the death to be verified hy the physician.

Then, when there no longer exists suspicion of crime, when
the death has been verified by a member of the medical pro-

fession. the Cloroner has nothing more to do under these cir-

cumstances. The law does not exact, when he has all the

proof which excludes suspicion of crime, that the Corons

should still see the corpse,




I'HE CORONER AND

HIS DUTIEN

The law requires hisg inspection only to seck for a crim
he has become sure that there is no erime; the inspection has
been made b

y a competent and reliable person: there ir no
necessity for him to see the corpse

218. In the two preceding Articles I have maintained
with reason I believe, that the Coroner might, in the in-

vestigation, be satisfied with hearsay }I\u-r\"_ Il;u\w‘wi that

iforded sufficient certitude

[ have maintained, with |

reason | believe, that the viewin
of the spot and the examination of the objects could he mad
[

or the Coroner hy disinterested experts.
In this Article I have said that

COrpses lk!'\"l‘ 1 \ ‘\'-‘vi
for the Coroner by physicians. It remains to add that all

these procedures may be carried out by persons deputed there-
to. whom the law of the Province recognizes under the title

0 \‘v//,-l aroners.

219. An ordinance of the 9th of March. 20 George 111,

of Governor Haldimand, established in Canada the fee to

which Coroners and Sub-Coroners are entitled
The law, then, has recognized that part of the Coroner's
duties may be performed by deputies. Sub-or Assistant-(
oners have contimued to b

this country.

named to this dav, evervwher

220. No law has ever said

sald what part of the Coron

duties might thus be delegated. Jervis on Coroners at p. 706
edition of 1888, says: “At Common law, in the absence of
prescription, the judicial duties of the Coroners must have
been discharged by the Coroner himself.”

Jovs, edition ol 1878, P. D, says: *I'h¢ powers ol Coroners
are judicial and ministerial, judicial, as in the case ol inguests

upon bodies, and must | recut n person.”
The judicial part in the investigations, as in the inguest,
1= not, properly speaking, that which consists of collecting
the facts, but indeed that which consists of  pronouncing
upon, of judging ol the Tacts colleeted,

[
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221. I'he Sub-C'oroners, red

iace followed, thus have the right to coll

(loroner's

\ Coroner may have as man

nvestigations be made, which,

1no dee of the facts.

222. 'To concludi

(1)  The examination of the
(2) I'he Coroner should b
ol the corpse does not contradic
" { 1 t]
) LHhe eve=-withness ,oand ik

it tends, on the contrary,

Lormed,

gathering of the «

(3 I'he

made by a deputy.

y
the more well-trained assistants he has, the

oonized by a law, and the

¢t the facts and
Judgment,
assistants as he wishes, and

better will his

after all, are but police mat-

l

le with more complete and

orpse should be mad

catisfied that the examination

the evidence already afforded

ewing of the spot: but that
to corroborate the opinion already
l. that the death is a natural or purely accidental on

Il LN examinmation may

AT A R A, oS
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ARTICLE VL

BY WHOM AND WHERE INVESTIGATIONS ARE MADE.

RULE

"HE CORONER OF THE DISTRICT
EVEN WHEN THE DEATH
SIDE

HAS JURISDICTION
HAS TAKEN PLACE OU’

WHEN THE DEAD BODY LIES WITHIN HIS DISTRICT
WHEN THERE HAS BEEN AN INQUEST OGN THE BODY
IN ANOTHER DISTRICT
WHEN THERE HAS BEEN
HIS DISTRICT.
EVIDENCE CAN BE HAD OUTSIDE OF
IN AN INQUEST WITHOU \

A\LREADY AN INQUEST IN

HIS DISTRICT
JURY THE CORONER
HAS THE POWER TO GO AND GET EVIDENCE OUT
SIDE OF HIS DISTRI(M
OTHERWISE AN INQUEST COULD Bl
BE INCOMPLETE, I"HA' IS
NOTHING

OTHERWISI MEANS TO FIND OU1

PERMITTED TO
EQUIVALENT TO

I'HE (IRCUM
STANCES OF A DEATH WOULD BE DENIE
I'CE,

y TO JUS

BUT THE CORONER CANNOT GO OUTSIDE WHEN THE
FACTS ARE ESTABLISHED BY RELIABLE HEARSAY
EVIDENCI

THE CORONER SHOULD GO OUTSIDI
DENCE WHEN NECESSAR)

BUT HE HAS NO POWER TO GO FAR OU'
FERRITORIAL DIVISIONS

ro GET EVIDENCE OUTSIDE OF A
RECOGNIZED LEGAL NECESSITY

o GET EVIDENCE OUTSIDE EVEN
TRY IS OF NECESSITY

ro GET EVI

DISTRICT IS8 A
OF ONE'S COUN

THE CORONER HAS ALWAYS HAD THE POWER
GET OUTSIDERS BEFORE HIM

EVIDENCE GIVEN IN THE WRONG PLACE—OUTSIDI
OF DISTRICT—IS ACCEPTED WHEN RELIABLE
THE CORONER HAVING: THE RIGHT
SIDE FOR INFORMATIONS HAS THE
AND GET THEM HIMSELF

TO SEND OUT
POWER TO GO
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242 —EVIDENCE GOT OUTSIDE BY THE CORONER HIMSELF
OFFERS MORE CERTAINTY.

243.—CONCLUSION.

244 —EVIDENCE UPON OATH OUTSIDE HIS DISTRICT.

223. Preliminary investigation, or inquest without a
jury, is made by the Coroner of the district where the corpse
of the defunct is lying.

The examination of witnesses and of the spot may be made
outside of the district.

224. “The general jurisdiction of the Coroner is confined
to deaths happening within the limits of his country, city o
town.” 2 Finch, 388.

“The Coroner only within whose jurisdiction the body of
a person, upon whose death an inquest ought to be holden
is lying, shall hold the inquest.” Coroner’s Act, 1887, sec. 7

The first citation is a judgment rendered under Common

Law; the second is a declaratory Statute of Common Law

already existing. The two, in different words, say the samn
thing, to wit: that it is for the Coroner of the district in
which lies the deceased, to summon a jurv and hold the in-
quest.

Our Canadian Statute, which virtually obliges the Coroner
to make investigations, without saving upon which bodies
has necessarily left standing the rule concerning jurisdiction.
No that it leaves no doubt that, mn an inquest without a jury.
as in an inquest with a jury, it is for the Coroner of the dis-

trict where the corpse lies, to act.

225. Boys, at Chapter LI of his work on the duties o
the Coroner, edition of 1878, gives to (‘oroners an extra-
ordinary jurisdiction for deaths taking place outside of thei
districts, or on the houndaries of their districts. He supports
himself upon the ancient Statute of offences committed when
travelling, with wlich the courts of any of the places covered

; .
during a journey could all concern themselves.
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This rule of the Common Law has been replaced by the
more extended provisions ol section 554 of the Criminal Code

and continues to exist for the Coroner, whose powers are de-

limited, as will h

seen later, by the P

226. However, it

hold anv

rovinces alone,

cannot iny Coroner the right to

Inquest in the matt [ the death of a person, un-
der the pretext that the death has taken place in his district,
the corps S notl ¢
Where the corps onl he Coron tlone who is in
POsSSesgIon P na | shou oncern himself
with 1nvestigation W he holding of a regular inquest
Sh t leat taken p n a foreign country,

at sea, in another Provinee, or in another district. if the Cor-

10T, notified of this viol

ent or supposedly violent death,
when the corpse

within his jurisdiction, has the proof

first notified of this suspicious death. that there
1 + 1 {
has not been a

that he is the

ormer inquest, he has v]lu;—dw!u.u and he
hould proceed to enquir

227. 1le should

even enquire, when, the corpse being in

his district, he is notified that, since the holding of an inquest

(made 1n another district) which exeluded suspicion of hom-
ide, new facts, qualified to arouse such sugpicion havi

come
» the knowledge of those interested. But, in this case, ther
must be new facts tend trong presumption

must almost be certainty that the new

Inquest w establisl m
It is then evident, under such circumstances, that the Cor-
not justified in contenting 1118 with an 1nquest
withoutl a Jju it nat n should summon a jury, \lh!.
weain. 1 ( } Uled after anotl Coroner would always
he justified in not proceeding a new inquest until he had
communicated the facts ported to the authorities: h shoul(
not summon nis Jul lor a new 1ngue st without authorization

rom the Attorney-General, unless in exceptional cases, as

where this authorization could not be obtained until after a
delay prejudicial to the interests of justice, and when it 1s

evident that the authorization would

necessarily be given,
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| to remark at once, (though the matter ap-

228. It is w

pertains to a subsequent part of this work) that the Coroner

can never recommence an inquest after a verdict rendered in

his district, without being authorized.

229. It often happens that a person dies in one district
from the result of violence done him in another district.

As we have just seen, the Coroner of the district in whic
the body lies is the one who is bound to enquire.

Now, in his district he can do but one thing, to wit: ex-

amine the corpse.
We have seen already that this examination alone is gen-

erally insufficient to allow of the Coroner’s excluding all su-

| added that it is also insufficient

picion of homicide; let it be

to allow of concluding in favor of homicide; then, in the one

case or the other, (with or without jury) the examination of

the corpse cannot enlighten justice, and the end purposed by
the investigations or the inquest cannot be attained except
ledee of the facts: the knowledge of the cirecums-

) )‘“4\\\\
death ; circum-

standes of the violence which has caused the
stances, the knowledge of which would be acquired only

hearing persons who know.

To put it more explicitly; this knowledge would be ac-
quired only by the hearing of witnesses, and the examination

of the spot where the deed of violence occurred

230. It is to attain this end that I have said, in the pres-
ent Article. that the examination of the witnesses and that
of the spot may be made outside of the district.

231. If the Coroner has not the right to examine
facts witnesses and spot in the matter of a death taking
place within his district, for the sole reason that witnesse

and spot are without his jurisdiction; when the Coroner ol

the district in which are the witnesses and the spot, has no

jurisdiction because the death has taken place in another
distriet; it would be as well to say that there are violent or
deaths which the State allows to pass

SUPPOS dly violent

S ——— :
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unnoticed, or, in other words, there are deaths shadow
picion of homicide in the matter of which the State under-
takes no investigation: which is equal to saying that in cer-

tain cases ol suspiciou death the State does not seck for hom

icide, Article 1 of Part ]. which may be reread, has shown
that the State is alwavs bound to seek out homicide.,

If the Coroner should digpose of the corpse of a perso
who has died a violent, or supposedly violent death, uj
mere examination ol the corpse, 1t 18 giving 1 (‘oroner
power to 4!1\]»1\-.- of suspicious cases on appearances, whicl
cannot be allowed, ag has been shown in Article I, Part T o
this work

It is giving him the right not to geek out homicide, than
to an incomplete inquest, a thing as unlawful as it is unjus

towards society.

232. It is plain, then, that the Coroner, in these cas
death, as in others, should enquire into all the fact
In these cases, as in others, he cannot summon a ju

less he has good reason to think that there is ground to su

pect homicide. So, it remains certain that he should seek t
now all the eircumstances of the deed of violence whicl
caused the death.
|
\

should possess all means necessary to attain this end. “Wher

he should take coenizance of these circumstances, hi

the law granted anyvthing, that is also granted without whi
the thing itself cannot be”, citation already made in Ar-
ticle 11, Part II.

The law rules that the Coroner must ascertain the circum-
stances of the death:; now, he can only know them outside
of his district: therefore he has to go and learn them outsid

of his district.

233. llere is the best occasion to show the necess

putting into practice all that which concerns proof by hea
sav, mentioned in Article IIT of Part I1. And the Coron

should not go outside of his district to eet from the mo
ceve-witnesses evidence which had already by hears
able sources.
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234. It is well understood, that, in his inquest without
jury, the Coroner, in many instances, has not got time to
force witnesses to appear before him.

To assign them would be voluntarily to occasion a deplor-
able l]v’:l_\‘.

The Coroner should make his investications immediately
and within short time, as already shown in Article 11, Part I1.

[f he cannot know the circumstances which have caused
the death sufficiently by the reports which may be made to
him within his district, it only remains for him to go to the

spots themselves to learn of the circumstances.

235. It results from what is written above that the Cor-
oner cannot go very far, to this end, but only to places whene
he can return without causing delay.

[f he cannot get the sufficient evidence within a short de-
lay, we have seen already that this is a reason to prevent him
to dispose of a case by an inquest without a jury. Therefore,
he cannot go far out of hig district to get evidence in such an

inquest.

236. 1f it is objected that officers of Justice have never
he right to proceed to administer justice outside of the ter-
ritory assigned to them, and that the Coroner consequently
annot enquire into circumstances or indications out of his

district, T reply:

(1) The delimitation of territori assigned to officers
of justice was made with a view to the sound administration
of justice: in nowise to hinder it

Now. in the present case, if the Coroner has not the

ide of his district, as he is the only one who

O enquire
should enquire in the matter of death taking place within
his territorial jurisdiction, the sound administration of jus-

tice would be hindered : which cannot be.

237. (2) Even in assigning certain territories to officers

of justice, the Statutes have generally foreseen the case where
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these officers” orders would he exed uted. under
tion, in other territorics, as. the

the summoning ol

certain condi-

arrest of accused persons
witnesses, ete. So that as a matter of fact,
officers of justice do sometimes administer justice outside of
their assigned territory.

The mode of II\«nmlllm 1= indicated by tl

| 1ie Statute for all
magistrates, except the Coroner I'he mode indicated for the
summoning of witnesses may he applied to Coroners proceed-
ne with a jury practice s who ‘H‘I‘.r"b‘\uv"v‘ n
the matter of investication nquest without a n he-
ause of the delay hat this minonin e m
I'o say that the Coroner should alwavs proceed h ajm

n these cases would certainly be contrarv to the law. which
rules that the juryv should b

summoned only when th
cood reagon to suspect homicide,
There remains for him, then, no other course than

) In-
orm himself of the circumstances of the deed of violenc
and to go, if necessary. and gather the evidence upon the spot

238. (3) The Civil and Criminal Courts send commis-
sloners into territ

itories bevond their | | sdiction, and

even to foreign countries, to gather the evidence which the

bhelieve serviceable to enhighten Justice I'he law which gives
them this power has recognized the truth o ¢ principle
which rules that the information necessary to learn the truth
may be gathered outside the Court’s jurisdiction [t need
not be said that the Court which has a cht to send a com-

issioner would certainly have the right to go itself, by virtue
f the axiom that “He who |

=

don
has the right to do it himsell

I'he Corong msell is none other than an enquiring com-
missioner whose functions are exerceised to t

1 4 1
he right or to the

{t, north or south: to-d: to-morrow at Vau-

dreutl, according as his

presence 1s required in one plac
rather than in another. e presides over a Court essentially
mbulant. He must go and seek information wherever is
i|wv'~-;ll>\.

239. (4) At all t

mes the Coroner has sought facts,
ven outside his

jurisdiction, when i1t was necessary.
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yeginning, when the Coroner opened an inquest, an

In th

order was given to all residents of the four nearest townships

to come and declare what they knew in the matter of the
death.

Now, olten the nearest townships were outside the Cor-
oner’s county. Nevertheless, history does not mention any

exception in these cases:; which allows of the conclusion that

chboring county were bount

people ol Ui townships ol a n

to come and give th ormation. Later on, this practice

of forcing all the 1 wsidents to come before e Coroner was |
no doubt. found to be vexatious, and was abandoned, but ‘
oblication has remained for all those who know the fact

appear at the mquest. *1t the duty ol all persons who a

acquainted with the circumstances attending the subject ol

the Coroner’s enquiry, to appear before the imquest as W

nesses.” Jervig, on Coroners, Edition of 1888, p. 29.

English law makes it an mmperative duty lor a | those who ’
know anvthing to go and give their information, whether they ‘1
reside within the limits of the Coroner’s territory or not. In
our day still, the Coroner has indubitably the power to coni-
pel persons to come forward as witnesses, who reside outsi
s district

240. It is then evident that testimony may be given b
persons who are strangers to the district. There will reman
no further objection, except to the fact that this eviden
should be given in one place rather than in another.

Now, evidence given under unlawful conditions is not v
n itself: the facts so reported are as indisputable, if th
are true, as if related under lawful circumstances. Let th
circumstane which render them unacceptable be legali
and they become at once as useful to justice as though given
under circumstances legal in the first place. w

A Justice of the Peace in a foreign country receives unde "‘
oath testimony serviceable to the ends of justice in Canada i

if it 18 demonstrated to the Court in this country that this
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testimony was given and taken in a manner to assure its un-

questionable credibility, it will be accepted in Canada. 'T'h

thing is constantly practised in cases of extradition.

L Coronel

As to the inquest without a jury, all that the

desires i1s, to have knowledge of the true facts, small matte

whether they come to his knowledge in the north o

south, in Canada or elsewhere, provided that he has them,
and that he may conclude from them that there is no gronnd
to suspect homicide, he has attained his object, his du

performed.

as aet

241. [Finally, agents of police, commonly known

tives very often go outside of the territor and even out o

the country in which an offence has been comm

tted, to gathe
proofs to establish that this offence has really been commit-
ted. They make these investigations with the knowled

and often at the demand of the State or the Courts to meet
the ends of justice.
Noboudy doubts that all magistrates have the right to send

detectives and have investigations made by them; the Cor-

oner, the nature of whose functions is solely to seck out the
greatest crime against the safety of citizens, possesses this
ight, as any other magistrate.

Lf he may send a person to make h nvestigations fol
him, he may, much more, go himself.

242. 'The facts gathered by himsell always offer a stronge:

guarantee than those obtained through an intermediary. Fo
this reason the Coroner will always do better to go and gathe:

the facts himself when he can, than to send another to do so

243. It is here that this officer should use his judgment.
He should avoid making any distant investigation, 1f 1
not absolutely necessary. When the facts are related o him
in good faith by a respectable person who claims to have them
from eye-witnesses worthy of belief, and when these facts ar
qualified to exclude suspicion of homicide, he should not dis-
turb himself. He must not forget that he has not the right
to put the Province to useless expense, and that his presence

is always required i

his district.
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anvthing

244. When it is impossible to otherwise learn

sufficiently, he ghould not hesitate to go for information on

the spot, if he may do so without causing prejudicial delay.
He may administer the oath there as in his own distriet,
this case it seems to me more prudent to

if necessary, but n
a Justic h cace of that ter-

have the oath taken befor

ritorial district
The Statute should grant him the ing the
such powel

taken before himself: 1n such cases

haps, but it is possible to doubt it
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ARTICLE VII.

RECORD OF INQUESTS WITHOUT A JURY.

215~—~NATURE OF RECORD

246.—WHY A RECORD IN INQUESTS WITHOUT A JURY

247 OBLIGATION (CREATED BY STATUTE
M8, —BECAUSE IT IS A JUDICIAL A1
40 MOTIVE OF JUDICIAL RECORDS

o0 RECORDS ARE A PRECAUTION TO (CORONERS ND

\ N
JUNSTICK

251 RECORD IS MORE NE(

ESSARY IN A SECRET PRO(
DURE

COMMON LAW DECLARES THE CORONER'S COURT A

COURT OF RECORD

253 —~THE OBLIGATION TO KEEP
WITHOUT A JURY SHOULD BI
BY A STATUTI

! HOW RECORD

RECORD IN INQUESTS
EXPRESSLY TMPOSED

SHOULD BE MADE

~—INSUFFICIENT RECORD

266, —SUFFICTENTLY EXPLICIT RECORDS

37 I'HE RECORD SHOULD
EVIDENCE

258 ATTESTATION TO BE

MENTION ALL THINGS OF

ATTACHED TO RECORD

245. The Coroner should keep a record of every proce-
dure in matters of inquests without a jury.

(a) The record should mention the names and surnames

of the persons who give the information, and, succinctly,
the nature of this information. (Formulae Nos. 1, 2 and 3)
(b) It should contain: —

1. A description of the spot. (Formulae 4 and 5);

2. A description of the corpse. (Formulae 6 and 7);
3. The Coroner’s attestation.

246.

The law, and the justification of the State and of the

Coroner, obliges the regular writing and keeping o
ll'l‘lll“l.

f such a
These two points are thus demonstrated :
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# 9247. There is nothing in the Statutes expressiy preserib-
' ne it. but section 2687 of the Revised Statutes of Quebec,
as amended by 55 and 56 Vietoria, chapter 26, imposes an
oblication upon the Coroner to keep a record of his investiga-
NS
n this n, as amended, i ] ind that t (
ound, beto summoning a jury, to maxe a declara
{l 1 tion containine an abridgement of the information received.
In Article IX, Pa I t has alread yeen showi that by
information must be understood “gathered facts, on the
neth of wl the Coroner decides whether there is sus
v of homicide or not. and th w whether to summon
‘ or not
Plainly. the Legislature desives that the Coroner should b
art 1 1 8 no 1 Inel declaration under '\;171:
of office that is required, but it exacts a declaration spe iall
nvested with th uthori of an oath renewed at each in-
s not this the Coroner w on his guard, and f
hidding him t » notes of all the. facts which cause h ‘
{o decide in fa of summoning a “ Is it not, in other
words. obligir n to record of all procedure in the
ature of inves ons before inquest
248. 1f il ument does not seem conclusive, let us go
i v (to 1 t to it later) and let us say: the Coroner’s
[ & investieation is a judicial act, which has been demonstrated
at Article VIII, Part T: mow, no judicial act shall or can
made without record of it being kept.
The judge of a Civil or of a Criminal Court. were he the :
1" lent of the Supreme Court, or a simpls Justice of the 2 !
Peace, or a Commissioner in petty cases under twenty-five : :
dollars, is obliced to keep note, himself or by his sccretary ; ;
or clerk, of all procedure, of all pleas, of all facts relating "
to the cases which he hears. .
The simple bailiff charged by a Court to execute a seizure,
i

were it but for the payment of a paltry dollar, is obliged to

keep a record of the execution.
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I'he constable and ailifl who ¢ 4 summons, enjoin-
ng a person to appear as witness, before no matter what tri-
mnal, are obliged to keep record of the execution of thei

Mmons.

Hence, the Coroner who performs by his investigations a

seek for ) ) ¢ :
L I'y |
prin 1ssuran s the Stat
one 1 \ has b done, or, tha 1 1In
] n dor nd tha n ! I
| il Siate S | the reco
I‘yx d inl ot am nreca no 1 wd
nvestigation 1 y th Nt | tl mean
I ng red I, by means of ) ) herw h
lor then

1 jues Lo appea

) 0 ind erroneous fact he could 3¢ the Co
er with impunity, imputing to him unjustly tl most
did motives I'he Sta would have no means of makin
the truth of these allegations. It would have no means

stop the unjust and vexatious accusations against 1
es, It would knowingly participate in the depreciation

Jlustice 1n I{\-‘ country

In all demands to redress the supposed or actunal injustic

a judicial act, the first thing to do is to produce the in-

riminated judicial act. If there has been no record, the in-
ferior Clourt is at the merey of him who complains of it. [f
there has been a record, the authority to whom appeal is
made will find in it either the justification of the Coroner’s
act or the evidence of his error.

The Coroner mav be forced. by mandamus, to summon a
jury. He may be punished for having refused or neglected
to summon it when facts exist which have come to his know-
ledge, of a nature to cause suspicion of homicide. (9 Q. B. D.,
700, in re Hull).
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I he does not keep a record of the facts revealed in the

course of his investigations, it will he impossible for him to
show that hi mvestigations revealed to him only facts TOINL
to exclude suspicion of homicide, and that he has had no
KNOW e 0 1wets of a natuy 0 Ul ] y this su p )

I'he record of the facts alleced would. perhaps, contain t1

facts wh agive rise to suspicion, but at the same time the
evident contradiction would be found there, and would justify
the Cloroner’s decision.

Hence the record is a justification for the (orone: ind
therefore for tl State, and, at the same time, a sure means
I atlowin It " \ S < an
cnmed them a 1(

251. T'he more seeret the procedure, the more it requires
0 be carefully noted One understands that secrecy 1 p
cedure has th ect o ne rise spicions of him w
has conducted it, and s then, abo [, that 1t 18 usel
to keep minutes of all proceedings, to do awa as much ¢
possible, with the odium of see Investigations a 0
the mature of secret proceedings, and consequently deman
more than any others the eping ol a record

952. If these areuments do not suffice, 1 would add: TI

law has decreed that the Coroner, presiding at an Inguest
holds a Court of record. (2 (ol | Inst, 271: com. Dig, ol-
ficer (1. 5. Garnett vs Farrand, 6 B. & €. 611) put in doubt

by Lord Abinger in Jewison vs Dyvson. 9 M. & W., p. D86 ).

By reading these divers precedents we sce that it is a question
of Common Law. Although contested by a Judge, this opin-
ion seems to be the right one.  Let us admit it, for the mo-
ment, without dispute.  Every Court of record keeps record.

In Article VII, Part I, it has been shown that the law in
(fanada obliges the Coroner to make alons investigations in
cases of violent, or supposedly violent deaths, which are not
tinged with suspicion of homicide.

The Coroner then should proceed with such investigations

with the same powers and under the same obligations as at
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257. In
the facts re
‘\v
vietim himself.
the

investigatio
ihl\. (

a pul accide

found Formula

the

n

in direction of tak

to establish anv one of these three conclusions:
The spot where the corpse is found; the spot w
death has taken plac and that where the accident

any facts of a nature to assist the conclusion.
In the

generally present no particularity.

case where all suspicion may be excluded, t

ac

—
['here

the death has happened, should be described, if they

leath, or
of the

will be

to guide

here the
causing

reveal

hey will
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HIS

ARTICLE VIII.

REPORTS OF INQUESTS WITHOUT A JURY.
!
i
‘
rds the investig are d ited at
the o Clerk of the Pea d | h
they are made
. : I
260. A to the Attorney-General of the Province !
is made by the Coroner. This report should mention: —
1. The person who gave notice of the death;
2. The nature of the death as given in the notice; §

3.

The conclusion to which the information given has
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) und o n he Cor-
onel deposit, wit the ( ) § ca with
a ju any more than h | (s without a ju

Il € 1s Nnot ven ’ | ) 1
J1 ( of 1 I’ o \ ) ( )|
Peace of the « 1 | ! |
1 1 n
| | | ) Ll
( | )
|
( (
I 1 lon
( ( ( \ ) Pro (
)
of t Crow a ] \ )
| [ a DY | ( |
] \\ 1 ( minal ( (1 | con
\ 1 ) v ( (
! mmonii ) 1 1 cogniza ) 103
madle ¢ ma tes, an hen | (
rd o nquests should be transn ‘ e 1
fore the a i iardian of a cumen ling
ind registers at the Criminal Court he ( f the ('‘rown

and of the Peace.
[t is to him that the substitutes of the Atto
address themselves to obtain these document

him that all these documents should be given.

(1) As to committals for trial after preliminary enquiries by a Justice of the
Peace, see sec 600 requiring the transmission, to the Clerk of the Court
where thes accused is to be tried, of the documents, including the information
and complaint, and the dispositions

And see sections 902 and 903 of the Criminal Code, requiring the making

and the publication of returns of convictions in summary cases
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this deposit to the Attorney-General, at the

report.

The

matter of his investigations.

Coroner should report to the

1n the

The Revised Statute of Quebec, section 2690, decrees that

-~ L'ea ) 1 \ ) be 10

Rev S Canada of 1 ) (
’\I‘ A 1 1 i i I
th 1 wuld b n all ¢ 1 maud

L to t yub pea All the Coroners
Vi ‘
th in 1ld n t
'l )

263 W

wed 1 ) )
I 1 |
nt | 1 n
| ) ( ) ¥
] t (

Lo p as h th 1 4 pub document n him
s found one who will t full a nt « nportan
Ol ) | )
incumbent upon hin

['here 18 to yund, 1. Keb., 280, a ca n which Lord
Backhurst dism 1 a Coroner from his functic ind con-
den ( 100 ) ] n 1 1l a )
on¢ Mn hin l ] ns L
ol tal ) ( of A (Gra de ).

264. If th obligation is not imposed by the law, it
should b ind the governing authorities ha understood
this so well that th vact that each Coroner deposit in the
hands of the Clerk of the Peace all his records, even thos
of his investigations, and that he send a receipt for

same time as his

.\II‘ll‘llw_\‘—(‘:"Hx'l';lT




nece

267. 'The Coroner’s report is made, above
object of making sure whether the Coroner has Jdone his duty.

The Coroner’s duty is to seek out homicide.

[f{ he makes no report in the case of Inquest w thout a

jury, when he is alone, when nobody controls or ohserves him,
he might much more easily fail in his duty, than in inquests
with a jury, when he is under the eyes of twelve citizens who
not only observe him, but who have sworn to seek the pos-

sible crime.
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ground to suspect h
facts upon which 1

the facts is found i

Clerk of the Peace,

will find it if he d

blic that one may and should doubt tl
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) n the ca 0 n without a
) | el a « 1 0
t do 0
nt o | i the
n ¢ 3
n Cor-
n >
(
) (
ng i |
q onable ¥ 101 mea
n, | them n named, o

but, by all means, let the law not be the
he

naries,

ndix will be found, under No. 8, a for-

he case of inquest without a jury.

seen that the form of report given as a

model contents itself with saying that, on information taken

conclusion that there was no
omicide, without giving the resumé of the
e bases his conclusion. This resumé of
n the record deposited in the office of the
and it is there that the Attorney-General

oubts the soundness of the conclusion.
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lr!\h‘\Aw:‘w\_ The report required is only t Coroner’s conclu-

gion or judgment.
It is evident that, the expenses being different in the in-
quest with a jury, the report should specify whether one has

proceeded with or without a jury.
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ARTICLE IX.

PYDLNCRE AN
EXPENSES AND ACCOUNTS

X\PENSES TO THE PROVINCI

‘ EXPENSES REIMBURSED

279.—WHAT CAN BE THE EXPENSES IN AN NQUES
WITHOUT A JURY.

280.—MILEAGE.

281.—A MILE

282.—HOTEL EXPENSES

]R3 FORM OF ACCOUNT.

272. The Coroner has a right to fees for his inquests
without a jury. He also has a right to reimbursement of all
necessary expenses, and to 10¢ per mile which he has had
to travel to make his investigations.

To obtain this he should transmit a detailed account of
each case, joining to it justifying vouchers, and swearing
that his account claims only fees due, expenses actually in-
curred, and that the means of conveyance were the least
expensive under ordinary circumstances.

273. Ideas have become greatly modified with time.

Formerly it would have been considered unworthy and
derogatory to his honor for a Coroner to receive emoluments.
To-day it appears to be admitted as a principle that nobody
is bound to work, even for his country, and perhaps even less
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275. In view of the
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he Coroner to enquire in the matter of every violent, or sup-
posedly violent death. and therehy obligces the Coroner to
| | ilone in these one wo e incl | to
) ( which Statute ints for eve n
( ald ) Lh Coro K8 |u witho 1
jur just as for mquests with a jm This appears to be
Siat ) y ha
276 n () ( (o nmen 11 {
| a \ t Sta ] Co

n | nct 1 un th idition
( i} | \ 1 o 18
| 1 | ! Al ol a contra between
( \ tl ntere | part )y have

( ted to
77 | iin that this differ-
en 1 D C [ a natu 0 1ncreas numaber
| 1 N 1 ) n coO 0l

the St

It often w it troub ind  mug ambulation
a e con y find fa of a natr y establish that
death cannot be tl result of homicide. Th Coron 18
justified in assembling a jury if he has not the proof that this

suspicion is inadmissible, and in view of this loss of filty per
cent, he is certainly justified in not making more proceedings
and taking more steps to earn three dollars, than he is bound
to do to earn six.

The immediate result is that unless proof needed to do
away with all suspicion is brought at once, without its costing
any action on his part, the Coroner assembles a jury.

[ speak of this with full freedom, being the only Coroner
of the Province in the receipt of a fixed salary. And I affirm
that if the same fee were granted in both cases, inquests with
a jury would become much less numerous; the State would
save; the public would less often be called upon to fill the
unpleasant task of serving gratuitously as jurors; and justice
would be served quite as well if not better.
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282.
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journey,
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283.

cases of
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needless to say that th wnnot be applied

Lo Cases

na )11 ol 1 owin 1 vioht

nmes n iy to ( Nor would the

ient 1 ) ) I ut
nil ImMucil h ( S

[t has lon een established by our Civil and ( n

irts that every mile begun and not quite covere

ount as a mile. The Coroner mayv reckon tl

This allocation of 10c. per mile is in payment of the

o expenses and covers the hotel expenses.

]

less,

[t is,

wdmitted at Quebee that in cases where these

o and hotel expenses exceed the sum allowed for the

at the rate of 10c. per mile, the Coroner has a right

N

yursement for the surplus.

As to the form of the Coroner’s account

investigation, we find there
in to give one here, which may serve as a

all cases:

Usual

to wit:

Montreal, Sept. 7th,

In re J. Bte. Luzon, Investigation.
V.
Coroner’s fee ...... T £3.00
A. B.
Notice paid for. . : (1) 1.00

Transfer of corpse.. ... (2) 2.00
Keeping same.. .. . .. (3) 1.00

Medical examination. .. (4) 5.00

20 miles travelling.. ... 2.00

4 1
In these

nothinge better to be

mode] in

1899,

$14.00

lv, however, this account will contain but two items,

the first and the last.

AN

or

dis
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284. 1In Article VII of this second part, I promised For-
mule relating to:

(1) the testimony;

(2) the description of the spot;
| (3) the description of the corpse; hence this Appendix.
285. Formulae of evidence to he collected.

[f the death has the appearance of

‘i Foryvura No. 1.
]
:

1 natural one, all wit-

i nesses will be called upon to reply to questions about as fol-
lows :

1. Was the deceased seen to die, or was he found dead?

2. Was anything whatever to be seen of a nature to arouse

or exclude suspicion of homicide?
3. Was the deceased
disease?

4.

known to suffer from any organie

Was there any known reasons (and what are they) to
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Formura No. 2.

287. 1If the death has the appearance of a purely accident-

al death, we will find ourselves in the
of which the facts will be relats

case of investications

1 by witnesses who have seen

the accident, or who have witnessed sufficient facts prior to

the accident to establish that there

can be no question ol
homicide.

Unless such testimony be found a doubt exists, and there-

fore the summoning of a jury is called for.

Each witness, then, shall relate the facts which he knows

tending to exclude homicide.

One understands that the facts will

in each case each wit-

w that the a lent 15 not

1!l cases he shall terminate

his narration of the facts by declaring that the accident has

l not been caused by the deed a W Omission 0 n-
other. That nothing, in the circumstances, could cause a rea-

! gsonable man to foresee that such an accident might happen.

288. The Formula which follows will serve as a model,

it being well understood that the supposed facts should change
according to the case,
(CANADA
Province of Quebec
District of

Inquest in the matter of the
death of (name and surname) which
took place on (the date) at (the
le').

1. (Names, surname and address of the first witness) de-
1 clares: —
‘ “T witnessed the accident which caused the death of the
deceased, subject of this inquest.

The dece

| was bathing in company with (here come
the names of the companions) and myself, at two o’clock in
the afternoon, in the St. Lawrence River, in front of Mon-
treal.

9
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He knew how to swim and had gone a distance from us,

when all at once, when he was entirely alone at that spot, he

sank. He must have taken cramps. Before anybody could
I ) }

come to his assistance he disappeared. Nobody contributed ’
to his death in any way; it was an uncontrolable accident.” |
2. (Names, surname and address of the second witness) !

leclares

“I saw the accident which caused the death of the deceased,
subject of this inquest; everything happened as the first wit-
ness has just related, (or he relates any of the facts which
show that he does mot corroborate the first witness). Nobody
caused him to drown.”

Thus with the other witnesses.

Formura No. 3.

289. If the proof tends to establish that the accident is
due solely to the vietim, we will have only eye-witnesses at- ‘
testing the very facts which have been the cause of the death,
and showing that no other than the victim himself was to
hlame.
As in the case of uncontrolable accident, and, if possible,
more minutely should the witnesses report the facts in all
their details, and show the impossibility of others having
contributed.
290. For example: After having written, as in the

other Formulae, the ordinary heading, the names, surnames
and addresses of each witness, he will declare:
“T saw the accident which caused the death of the deceased.
“He had ascended a scaffolding and wished to draw to him

a board which was a few feet lower. Nobody had asked him

S Y TR S

to do so: there was no necessity to take this board up, which

did no harm where it was. To go about it as he did was cér=- v

tainly dangerous, and he should have understood it. Before

anybody had time to warn him of the risk he ran, or to for-

bid him to act so, he was precipitated from the scaffolding

by the mere weight of the board which he had lifted beneath, ;

and he fell from a height of 24 feet. Picked up unconscious, ' {
he was taken to the hospital, where he died.
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Certainly nobody but himself was responsible for the ac-
cident.”

The other evidence will be taken as this is, by inseribing
the facts as related, or by being content, as in the other For-

mulae, with mentioning that they corroborate the first wit-

ness, if such is the case.
DESCRIPTION OF THE SPOT.

291. If the spot affords mo particularity, that is to say,
if the room, the house in which the “eceased has been found
is in an ordinary condition of order; if nothing is found
there which, directly or indirectly, may be supposed to have
possibly contributed to the death, it will be sufficient to in-
scribe in the record, after the testimonies, that the visit to
the spot shows nothing particular.

In the opposite case, the spot specially shall be described,
emphasizing things observed which may bear some r lation
to the death, in tending to exclude suspicion of homicido.

Hence, two different Formulae, under Nos. 4 and 5.

No. 4. The spot where the death took place offers no partic-

ularity worthy of mention.

292. No. 5. Remark: In investigations it is only a ques-
tion of cases in which there is no suspicion of homicide; we
are in presence only of natural deaths, of accidental deaths,
or deaths due solely to the victims. In the case of natural
deaths Formula 4 is that which will generally apply, secing
that the place of the death hardly ever affords anything
worthy of mention. The present Formula may serve as model
in the other cases.

“The spot where the death took place, (or the spot where
the accident occurred which appears to have caused the death)
shows indications of a nature to lead to the belief of a purely
accidental death, (ordue to the vietim's deed alone) to wit:
(there will be related the facts which lead to this con-
clusion.)
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Formura No. 6.

293. The description of the corpse in the case of inves-
tigations, is, — if it is a question of natural death, very
short, finding nothing else to relate than that: “The corps:
bears no mark or sign of violence. (Nothing indicated any

organic affection).
Formura No. 7.

[f it is a question of accidental death, or of death by the
victim’s own act, a short deseription of the corpse will suf-
fice; but care must be taken to lay stress upon the lesions
which may tend to show that the death is indeed the result
of an accident, such as is alleged, or of the victim’s own act.
For instance:

“The fractured skull indicates a considerable fall, or erush-
ing under a heavy weight. A blow of a stick or of any dead-
ly weapon could undoubtedly have caused a fracture of the
gkull, but could never have eaused such a erumblin

Or: “The victim bears a lesion upon the forehevd, of the
nature of those caused by the bullet of a revolver of large
calibre. The skin at the orifice of this lesion is covered with
powder; the shot must have been fired at a very short dis-
tance.”

Or again: *“The deceased was taken out of the water, and

)
has foam at the mouth and nostrils.”
Or else: “All the lower part of the body of the deceased i3

scalded with boiling water”, ete.

294. The attestation by the Coroner consists purcly in
affirming by the apposition of his signature and the seal of
his Court, that this inquest without a jury has been made hy
him at a certain locality, or at certain localities, and on dates
mentioned. Thus:

day of...... sove Sanss

(Seal) (Signature)

o A A .

——
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295. To be complete it imports to give a formula of the
report to the Attorney-General in the case of investigations

such as required. (See Part II, Article VIII).
Here it is:

CANADA
Province of Quebec
District of

In re (name of deceased) who
B0 aie ais's 30 day
....... . 19.... reported as a
(violent or supposedly violent)
death, by (the name of the
ant).

inform-

“I, the undersiened Coroner of the district of....
being duly sworn, declare: —

That after investigations made it is evident that this death

is due to a cause (purely accidental, or to the deed of the

victim himself, or to a natural cause) and in nowise to the

act or omission of another, in circumstances necessitating a

regular inquest; consequently I could not summon a jury.
And 1 have signed.

Sworn before me

Coroner.
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PART 111

ELIMINARII I'0 AN INQUEST WITH A JURY.
206, —PROCEDURE PRIOR TO SUMMONING A JURY

296. Once the Coroner has judged that it is obligatory
to assemble a jury, he should: —

1. Make a sworn declaration averring the possibility of
suspecting homicide, and containing briefly the motives
which lead him to this conclusion;

2. Fix the time and place where the inquest is to be
held;

3. Secure possession of the corpse, and of the spot, as
well as of objects tending to throw light upon the cause of
the death;

4. Order the constable to summon the jurors, — not less
than twelve, — to appear at the time and place fixed, and

5. Secure for the purposes of the inquest, the presence
of all persons whom he has good reason to believe are in a
position to give useful information.

[t is only a question here of preliminary measures, prior
to the inquest: all are esse ntial. Some of them are obligatory
in all cases, others only under certain circumstances. They
will be the subject of our attention according to the classifica-

tion just given.
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ARTICLE 1.

THE SWORN DECLARATION.

07 SWORN DECLA 1O
SWORN BEFOI A\ JUSTICE OF THE PEA(
19.—THIS OBLIGATION OF AN OATH HAS NOT PROVED TO
I'TAl 'l END SOUGHT FOR
| \ SUGGESTION TO REDU( EXPENSES
: PHIS OBLIGATION MAY TEND TO CAUSE HOMICIDES
| TO BE UNPUNISHED
30 DIGNITY OF CORONERS
303 FORM OF DECLARATION
304 ANOTHER FORM IN CASE OF A CHANGE IN THE
‘ LAW.

%97. Such a declaration does not seem to have been
exacted in England. The Coroner’s Act of 1887 contain
nothing about it

I'his obligation of a declaration by the Coror befo 1
moning witnesses, exists in Canada only for the Provinces ol
Quebee and Ontario. It was made obligatory by an Act of
Parliament when these two Provin v united

This declaration should verify the possibility ol suspicion

of homicide.

The last Statute in Quebec on this point only repeats the
text of former Statubes. and adds the obligation of the oath.
[t is the Statute of 1892, 55-56 Viet., Ch. 26. It has already

been textually reproduced in this work, in Article 1X, Part |

298 ,\iwl"r“li‘_* to this last Statute of (Jllw']n‘l of 1892,
this declaration should, before the summoning of a jury, be
sworn by the Coroner before a Justice of the Peace, or a Com-

missioner of the Superior Court, or a Notary.

299. 1t is only in Quebec and Ontario (and again in the
latter Province custom and not the Statute exacts it) that
such oath can be exacted.

|
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[t is a blemish to the Statutes of our Province. An opinion
on such legislation has already been given in Part II, Art.
VIIIL

Evidently the legislator who had such an oath inscribed in
the Statute book must have had proof that some Coroners
allowed themselves to forget their duty on this point, and

ished to remind them of it each time. But then, this Cor-
oner, or these Coroners, have become unworthy to hold the
post entrusted to them, Why not have him or them dismissed ?
Has it really been thought that the magistrate who made
a mockery of his oath of office, wo made use of his
position to secure ill-gotten gains, would shrink from one per-
jury the more?

If he acted thus knowingly, nothing would stop him. He
is a wretch who dishonors the magistracy. Let him be dis-
missed.

[f there is only error of judgment on his part, he will be
quite as subject to error before as after the oath.

This law has not prevented useless inquests any more than

have its forerunners,

300. To say all that I think of it: This sworn declara-
tion, as well as the declaration without oath, \\llu‘l the for-
mer law exacted, have only been put into the Statute book
with the object of reducing expenses, by ]rx'w\wmin;_: Coroners
from holding useless inquests, whether through error of judg-
ment or love of gain. And neither one nor the other of these
laws has attained, or could attain its object, for the reasons
already given in Article IX, Part II.

This Article, Article IX, Part 11, suggests a means of pre-
venting any nw]»«\ assembling of a jury; a means which
would notably diminish expenses in practice, though the fact
is not apparent at first sight. The following would be the
outcome:

The Coroner, sure of being paid for his trouble, would ex-
haust all means qualified to set aside suspicion before sum-
moning a jury, and would do his utmost to avoid other ex-

penses. He would have the corpse transferred, kept and ex-

amined, only when it was absolutely impossible for him to
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act otherwise, and nine times ov’ of ten the State would have
no other sums to pay in thesc cases than the Coroner’s fe
and travelling expenses.
.

301.
as possible to the holding of inquests with jurors.

They have a tendency to
Lllml( J<l-‘>,

These laws have been made to put as many obstacles

prevent the searches concerning

In fact, they #e of a nature to abate the zeal of
Coroners.

In the fear of putting themselves out for an absurd f

1ee,
they might believe themselves justified in not concerning

themselves with deaths due to acts of violence when falsely
represented as accidental. They might, for the

same motive,
not concern themselve

s with a death due to a «
when ably concealed under the
ural.

riminal cause,

appearance ol one quite nat-

302. To the praise of Coroners be it said that

, 8o lar, they
have not hesitated to do their

duty. In all cases where
picion of homicide was possible, they ha

8us-

‘<‘n|]|.[_:vvl}]‘f\ }I‘ M
inquests; even should their action be misinterpreted:; even
| I

should their fee be unjustly withheld.
From this point of view also the

law has not attained its
implicit aim.

Seeing that investigation must alwavs be made in all deaths

seeing that there must be
a summoning of a jury only when there are ground

18. for good

l).\' violence or .\llp]m\'w] \m\t'nw'i

and valid reasons, to suspect homicide ; seeing that there is

ground to fear that certain Coroners, for one motive o

r an-
other, may sometimes assemble a jury without reasonable

motives; and seeing that the declaration,

- especially under
oath,

wrongs a magistrate who is the more in need of heing
raised in public estimation, in that he stands on the lowest
steps of the magisterial ladder: we permit ourselves to ex-
press the opinion that it should disappear from the Statute,
and in its stead and place we would suggest obliging the Cor-
oner to mention in his report the facts upon which he bases

his conclusion that there is a possibility of suspicion of hom-
icide.
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The uselulness or uselessness of the inquest will be as casy
1 .

to discover, and the magistrate’s honor will remain intac

303. As the law reads at present, the declaration may be

the la 1 nee)
| m 11 on m (t!
h I better still, 1if it ) it
ol tl poli of a localit TH'H-‘I!} th (th name ol tl d
( 1) ( name « the local ) a violent (or sup
Y nt) under such eircumstar that a Cor-
0 S 1nques S Necessat
And [ have signec
Sworn belore m
at his day
[ 19 - |
(( ner's rnature) !

| instead of this declaration (‘oron ould make it b
means o Formula such as tl
Bein 1( ied 1 of the death of..........
agiven as a violent or supposed violent death, I have made in-
vestications which have led me to conclude that an illl[lh'\{ 13
necessary, whereas (| name or names of the persons ques-

tioned) have declared that the death was due to the probable
fault of (the name or names of the persons said to be blame-

worthy) and therefore there was a possibility that this death

: i )
was the result of criminal homicide, or (when the searches
fail to show any facts from which to form a judgment) seeing
that nobody has been able to reveal facts of a nature to ex- |

clude the possibility of homicide ;
“Consequently I summoned a jury and proceeded with a

regular inquest on the (Jate) at (place)”; then follow the

I S

details of the report, which will be dealt with later.
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\RTICLE 11

THE TIME OF HOLDING THE INQUEST

() 1 )
JU I ( |
AL | ) ('t SAM SUBI |
INTRADICTION IN THAT CITATION
) )| \ (') M
HEN DELAY PERMITTED AND TO WHA EXTEN
311 \ DELAY 0Ol t HOURS SEEMS REASONAB

305. The inquest should be fixed for a time as soon after
the death as possible. Except for good reasons, it should
be within twenty-four hours.

L ( | ] ) wil
rant to summon a jury el ) ) ith I
instan it has been h » be 1ncon (‘oron
duty to d holdi i 1nqu upon h n a sta
decomposition rmm ) ‘-', 1 p od a 1a wit

307. “It must in all cases be held within a reasonab

“time after the death, but no precise time can be specified
*within which the inquest can be held; the body is part ol
‘ the evidence, and it is essential that that should be in such
‘a state that information may be derived from the inspection
‘of it; and by the state of the body alone can the period

*within which the inquisition may be held be determined.”
This rather lengthy citation is to be read at p. 9 of Jervis
on Coroners, edition of 1888. In no other work have I been

able to find anything more precise on this point.

308. What shows forth most plainly in this citation is the

contradiction which it contains,
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“The Coroner should proceed forthwith...... Delay on
his part is punishable”, which means that he must proceed
with the inquest without delay.

On the other hand, the author adds “by the state of the
body alone, can the period be determined within which the
inquisition may be held”. That is to say, so long as decom-
position of the corpse does not set in, the Coroner may wait.

Now, in our days, decomposition can be delayed sufficiently

long, and the inquest could be begun several days after death.

309. This contradiction results from the author having
understood that the inquest should tal.e place as soon as pos-
sible, as good sense dictates, and he was right; and on the
other hand it results from his finding a judgment condemn-
ing the delay long enough to permit decomposition to set in.
He has taken the latter for a rule, while it was only a ques-
tion of an exception.

[ndeed, public health demands that putrefying corpses be
buried as soon as possible.

Justice is interested in having the examination of the
corpse made before decomposition is complete, and the Cor-
oner is never justified in delaying the opening of his inquest
upon a corpse found in a state of decomposition. But these
corpses are the exception; three-fourths of the cases of death
are reported to the Coroner when the corpse is still fresh.

[s he to wait until decomposition is about to set in before
opening his inquest? Evidently not.

Jervis felt this well, and he concluded that the inquest

must commence without delay.

310. One may be Lord Chief Justice of England, as Jer-
vis was, and ignore in practice a Coroner’s business. Had he
been simply a Coroner, Jervis would have said, “as a general
rule the inquest should be opened within the twenty-four
hours following the notice, and there is exception to this rule
only for cases where the corpse is not identified, and when
identification seems an essential element for the discovery of
the cause of the death. And yet, in these cases the limits of
a reasonable delay cannot be over-stepped with impunity, and

!
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above all, there must be no risk of injuring the public health
by infection.”

Embarrassed in presence of this judgment which contra-
dicted his first contention, he contented himself with letting
the reader disentangle himself.

This is what I have just done in drawing from his state-

ments the sole conclusion which !

it is possible to draw from
them, to wit: that the inquest

should be opened without
d\'l;ll\_ unless there are

reasons for postponement; and that

even in this last case the delay must not be injurious to jus-

tice or to public health.

311. 1T have said that the

inquest should be held within
the twenty-four hours {

ollowing the notice

This is but an approximation; but it is sufficiently ex-

plicit though and is justified by the fact that the Coroner has
not the right to delay with impunity the burial, which th
relatives have a right to, within a short time after the death
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THE CORONER AND HIN

DUTIES

ARTICLE III.

TAKING POSSESSION OF THE CORPSE.

HE TAKING POSSESSION OF THE CORPSE IS OF
NECESSITY

THE CORPSE IS PART OF THE EVIDENCE
THE TAKING POSSESSION OF THE CORPSE INVOLVES

THE KEEPING IT FOR EXAMINATION.

THE CORPSE BECOMES THE TEMPORARY PROPERTY

OF THE CORONER.

THE COMMON PRACTICE HAS RECOGNIZED THAT

TEMPORARY PROPERTY.

THE LAW MAKES THE CORONER TEMPORARY
MASTER OF THE CORPSE.

THE CORPSE IS REMOVED ONLY WHEN JUSTICE
DEMANDS 1T.

SEARCH MAY BE ORDERED AND MADE FOR A
CORPSE

THE RIGHT OF THE CORONER TO KEEP TEMPORARY
THE CORPSE

THE RIGHT OF THE CORONER TO KEEP PARTS OF
THE CORPSE.

THE PLACE WHERE TO KEEP CORPSE OR PARTS
OF IT.

EXAMINATION OF THE CORPSE

THE EXAMINATION OF THE CORPSE HAS TO BE
MADE BEFORE THE SUMMONING OF THE JURY

THIS EXAMINATION HAS TO BE MADE BY A MED
[CAL EXPERT

OUR STATUTES SEEM TO SAY THAT THE EXAMINA-
TION OF THE CORPSE HAS TO BE MADE AFTER THE
JURY IS SUMMONED

OUR LAW DOES NOT MEAN THAT,.

OUR LAW SEEMS TO PROHIBIT MEDICAL EXAMINA-
TION.

JURISPRUDENCE SEEMS IN CONTRADICTION TO
OUR LAW,

THE CONTRADICTION IS ONLY APPARENT.
POST-MORTEM EXAMINATION IN OUR LAW MEANS
AUTOPSY.

B o T
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—AUTOPSY AFTER INQUEST.
333.~0UR LAW IS REASONABLE
334.—IN WHAT CASES SHOULD THE AUTOPSY BE MADE
15, ~FACTS ON WHICH THE EXAMINATION MUST BEAR

312. The Coroner secures possession of the corpse for the
purposes of the inquest. He acts so as to derive from it all
facts useful to justice.

313. This measure has but one object, to wit: that of
procuring evidence of a nature to prove or disprove criminal
homicide.

We have seen in the preceding Article, in the citation from
Jervis, that the corpse is part of the evidence; that the
corpse is the first ]r!uul‘ to be offered to the jury. We have
seen, besides, that the inquest cannot be opened unless the
corpse can be shown to the jury.

Since the corpse is evidence of itself, it necessarily follows
that it is the duty of justice to draw from it all information
ll(l.‘\lli‘l',

314 '|'|1t‘~~ facts l¢ :1w| to di :\:ll: with the M[\‘ll*_f ]Nl~~"~~“>rl
of, with the !\"‘E'!lli_’. and with the examination of the corpse.
The two first points belong exclusively to this part of the
Coroner’s duties before inquest. The last might be treated
of as well, when it is a question of the Coroner’s duties at
the inquest; however, it is more in place here. The reason
why will soon be seen.

315. It stands to reason that since the Coroner should

show the corpse to the jury at the beginning of his inqu

it his duty to make sure, by all necessa means, that the

Corpse will be there, at the time and place set, to be shown to
them. It stands to reason that the Coroner becomes master
of the corpse from the moment the latter is the subj of a
judicial inquest: that he remains the master of it till the
moment when justice has no further need of it.

316. 'The custom prevailing so far wills, when a per-

gon ig found dead under circumstances giving rise to judicial
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investigations, that the corpse be not disturbed, so that the
Coroner will find it in the same state in which it was first
found. The usefulness of this precaution will be seen fur-
ther on.

[ mention this custom, religiously observed everywhere, for

f showing that custom has sanctioned reason;

the purpose
that custom and reason, one and the other, declare that these
corpses hecome, in the ends of justice, the temporary property

of the (C'oroner.

817. The law gives the Coroner the right to exhum
corpses, for the purposes of the inquest. Burns, on Justices,
section 6; Hale, p. 170: 2 Hawke, p. 48; Jervis, edition of
1888, p. 27. Section 2689 of the Revised Statutes of Quebec,
declares that, in the interest of justice, the Coroner is master

of the « orpse,

318. Tt is evident that the Coroner has such right only
in the interest of justice.

[t results therefrom that the Coroner has the right to have
the corpse removed to another place, if the interest of justice
requires this change.

For instance, if it is impossible to hold an inquest in the
place where the corpse is found, or if decency and public
health oppose it, or if it be impossible there to make a fitting
examination of it: in all these cases the Coroner would be
justified in having it removed elsewhere. But he would never
be justified in exercising this power without some such good

reasons,

319. It results, moreover, that the Coroner has the right
to have a corpse exhumed for the purposes of his inquest.

Jervis, p. 242. 3
This implies that he possesses the authority to have corpses ‘
sought for, which are supposed to be the subjects of criminal i
homicide.
Article 569 of the Criminal Code gives to Justices of the

-
|

Peace the power to search for and find anything upon or in
respect of which an offence has been committed; to have it

brought before them for the purposes of enquiry and trial.
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[t is evident that a search warrant should be equally forth-
coming to find a corpse which is the subject of homicide,

It is true that the Article in question mentions only a Jus-
tice of the Peace; but it is only a question of powers granted
to them, and which formerly belonged, by Common Law, to
magistrates, who preceded them in the preparation of crim-
inal cases, to wit: to Coroners and Sheriffs. The latter no
longer hold such proceedings, but the Coroner has not ceased

to have the same powers.

320. It follows, furthermore, that the Coron has th
right to keep the corpse, or have it kept in order to be sur
of having it at his inquest.

He may leave it where he finds it, but he should be certain
that it will still be there at the time of the mnques I may
trust to the relatives or friends of the deceased; he may leave
it in their charge, if he sees no objection, if he has good rea-
son to believe it morally certain that he will find the corpse
there at the time of his inquest. But, if he is unable to reach

this certainty, it is his duty to trust to the guardianship of a
reliable person or persons,

321. It follows., too, that the Coroner has the right to
preserve, or to have preserved, such parts ol the corpse as
scem to be necessary later for the purposes of analysis, or of

a more thorough medico-legal examination.

322. If he may have the corpse kept in the place where
it was found, it is certain that the Coroner may equally have
it kept in the place to which he has had it removed.

The parts of the corpse which have been preserved may be
left in the keeping of medical experts, and this is better than
keeping them himself; but it is incumbent upon the Coroner
to see that the expert keeps them in a safe place, to which he
alone has access, and in glass jugs scrupulously closed and
sealed.

323. Boys details the examination of the corpse under the
fn”u\\‘il\:‘ hl'ihls‘t a—
10




Py e

L S ——

Fo—

e

THE CORONER AND HIS DUTIES

1. The place where the corpse is found.

2. The position of the corpse.

3. The marks and stains on the corpse and the clothing:
their position.

. The conduct and bearing of the persons about it.

This author informs the reader that he has gathered his
information from the Upper Canada Law Journal of Feb-
ruary 1856.

The examination of the corpse, properly speaking, comes
under the present Article. The others are part of the ex-
amination of the ~lml where the corpse 1s, and of the persons
and things about it.

We shall first concern ourselves with the examination of the
corpse itself; later, with the examination of the spot, the

persons and the nl».jw LS.

324. 'Treating specially of the examination of the corpse,
the same au‘hor says: “These, (the marks and stains on the
corpse) may be examined by the Coroner and jury, but a
medical witness will be more competent to draw conclusions
from them.”

Jervis, at p. 30 of the work already several times cited,
8aYys : -

“In all cases of sudden or violent death, and esp>cially when
it is likely that a criminal charge will be made against any
person, it is Jdesirable that a surgeon should be called as a wit-
ness, and that a post-mortem examination should be made.”
And he adds, at the end of the same paragraph: “If this is
done before the sitting of the Court”, (the Coroner’s Court)
“time may be saved, and the trouble and inconvenience of an
adjournment avoided.”

These two authors lead us necessarily to conclude that they
have understood two things; first, that this examination is
made for the purpose of deriving from it all possible facts
qualified to enlighten justice; and then, that it is made to be
of use at the Coroner’s inquest, that is, before summoning

the jury.

T
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325. In fact, it is because a physician is in a better posi-
tion to judge of the wounds and other marks, — the results of
violence, that these two authorities advise calling in a
medical man.

In this, they follow progress. They admit, as is recognized

:

by the Courts, that, althouch the Coroner’s law, before and

in the time of Edward 1., wills that the examination should

be made only by the Coroner and the jury, this same law
willed that the best means to reach a conclusion should be
taken. They recognize that this ancient law would have ac-

cepted the services of experts, if there had been any at the
time. They concede that custom has since accepted them,

and that the Courts have interpreted the law in this sense.

326. And. recognizine that the law of that time, as the
law of to-day, willed and sought all means qualified to en-
lighten the jury called upon to declare whether or not it is
in the presence of homicide, Jervis says that this examination
should be made before the end of the inquest, before the ver-
dict, to save the trouble of an adjournment.

And, vet, our law, in the Revised Statutes, section 2689,
savs that: “No Coroner ought to order a post-mortem ex-
amination of a corpse upon which an inquest has been held,
save at the request of the majority of the jury.”

Another law in prohibitive form.

Evidently, in other times, there were abuses on the part
of certain Coroners, who had examinations made when there
were no grounds to suspect homicide: and the legislator, who
had not time to study the question enough to frame intel-
ligent and clear legislation upon the whole, saw only the
abuse {o be made away with and forbade the Coroner to have
the autopsy of the corpse made upon his own authority. From

this moment it became the legislator’s desire that the Coroner

should not, without the consent of the majority of the jury,

decide that there was occasion to make this examination.

327, But the amusing part of this proposition is, that

this examination should be only after the inquest is held; so
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that the jury may give a verdict of homicide, and the sub-
sequent examination may declare that the verdict is erroneous,
that the death is clearly a natural one.

Fortunately the legislators have seen the anomaly of such

procedure, and have immediately, in the same section, added

a corrective in the followine terms: “unless the Coroner has
made a declaration in writing, which should be reported and
produced with the report of the inquest, stating that, in his
opinion, it necessary to hold a post-mortem examination to

make sure whether the deceased died by violen

mean

Such as it vith its corrective at the end, contradict
th ment at the b it thisilaw means that the (
oner ha post-mor 1 examination made eac |
h | | hexamination w nay he result of h )
ing to say whetl here | een homicide or not, and t
for elore th i

328. ns | in the Statut unde {
prohibition to the Coroner to open an inquest if tl 1 )
grounds to peet eriminal homieid So that the legislato
has said: “Even when there are grounds to suspect eriminal
homicide, there are not always grounds for a medical examina
tion.” He has added, by sayin “unless it 1s to ma
sure whethe deceased d w violence or foul means
that there are « wh his examination can in no w
contribute to the certainty which justice secks to reach.

In this the law seems to speak the truth. As a fact, ther

are crimes committed in publie, there are accidental deaths,
when the mortal lesions show themselves to everybody, such
as they are expected to be after the narration of the facts
seen; and then the parol evidence, with the lesions seen by

ordinary men, will afford an element sufficient to convince.

329. IHowever, the jurisprudence universally and justly
adopted by the Courts for many years, is that the examina-
tion should, in all cases of crime, be made by a medical man.
This jurisprudence is evidently based upon the fact that an

ordinary man may easily make a mistake in these cases; that

R

=
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the defence profits by this absence of medical experts to throw
the jury into doubt, and finally, that the accused has the right
to have the best proof brought against him before hearing

himsell condemned.

330. Established jurisprudence wills that to affirm or deny
homicide, there should always be a medical examination, The
Statute wills that to deny or affirm eriminal homicide, there
should not always be a medical examination. It is a plain
contradiction.

One has a right to ask how the Courts have contrived to

surmount a statutory law so cavalier

331. The thing is easy. The Statute in question applies
only to the Coroner’s inquests, and to no of (‘on and
thiz Statute does not make wuse of the words “medical ex-
amination™, but of the words “post-mortem examination”

Now, physicians commonly designate under the name of
post-mortem, the autopsy or opening of the con

The legislator made use of an unfittine term, in this see-

tion, to designate that which French authors in medical

jurisprudence call the “opening of the corpse”, or simply the
“autopsy”, as farther on the legislator ecalls “external ex-
amination” that which in good French is called the levée du

l/l:ﬁll'l"_
And then the Statute declares that there are inquests in
which it 18 not necessary to make the autopsv. because of the

almost certain chances of reaching certainty without it.

332. If no eriminal case is probable ther

command the autopsy. Tf a eriminal case is probable the au-

topsv must be held.

Thus interpreted, jurisprudence and the Statute no longer
contradict each other. And this interpretation of the Statute
lends sense to the first part of the section, speakine o post-
mortem examination, which may be made after the holding
of the inquest upon the order of the majority of the jury.

The Coroner believed that the facts revealed would not bhe
of a nature to require any arrest. Consequently he did not
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order the autopsy. 'The jury demands arrest; he orders the

autopsy after verdict, if he does mot wish for adjournment.

333. I see an objection arise. “What?” it is said, “the

law wills an inquest only when there are good reasons to sus-
pect eriminal homicide; then there are always grounds for
making the autopsy.”

There is good reason to suspect eriminal homicide, to open

an inquest each time that there are good reasons to beli

eve
in the possibility of the jury’s attributing the death to an-
other’s erime. It results that the Coroner may be of the
opinion that the inquest will probably end with a verdict of
natural or accidental death, or of excusable or justifiable hom-
icide, and yet he may believe that the opinion of the jury may
differ; in this case there is possibility of suspecting homicide,

but there are not grounds for him to order the autopsy.

334. According to jurisprudence, as Jervis expresses it 1n
the above citation, the autopsy should be ordered before the
inquest, when, seemingly, a eriminal accusation should be
brought against somebody, that is to say, each time that the
information denounces a positive crime on the part of an-
other. and each time that it reveals facts which establish hom-
icide caused by conduct so reprehensible that the Coroner be-
lieves that the verdict will decree an arrest.

According to the Statute, the autopsy should be ordered
cach time that it will have the result of making known wheth-
er the death is due to violence or to foul means, that is to
gay, each time that, without it, it would be impossible to pro-
nounce, — which happens in all cases where the death is un-
explained, nobody knowing how it could have happened.

And according to the same Statute, when there is a verdic'
ordering arrest, if there has been no autopsy, it should b
made after inquest.

In this way, jurisprudence and the Statute agree.

335. The facts upon which this examination of the corpse
must bear will be treated of farther on, when the evidence

at the inquest is dealt with,
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ARTICLE 1V.

EXAMINATION OF THE SPOT.

336.—WHAT SPOT TO EXAMINE

337.—REFERENCE TO ARTLICLE 1V
SUBJECT

338 ~DIFFERENCE OF CONDITIONS IN THE TWO KINDS
OF INQUESTS

339.—ON WHAT THE EXAMINATION OF THE SPOT BEARS

340.—PRECIOUS INDICATIONS IN THE EXAMINATION OF
THE SPOT

341.—HOW THE CORONER SHOULD PROCEED IN THE
EXAMINATION OF THE SPOT.

342 —EXAMINATION OF THE SPOT BY EXPERTS.

343.—MEDICAL EXPERTS.

344.—POLICE EXPERTS.

345.—EXPERTS AT SURVEYING.

346 —MECHANIC EXPERTS.

347—WORKINGMEN EXPERTS.

348, —EXPERTS SHOULD WORK TOGETHER.

349.—WHEN NO EXPERTS ARE TO BE FOUND

350.—MEANS TO HAVE EXPERTS.

351.—NO ONE CAN BE FORCED TO ACT AS AN EXPERT

352—~THE CORONER CANNOT ACT AS AN EXPERT.

353.—FEES TO EXPERTS.

354—FACTORY INSPECTORS HAVE THE RIGHT TO BE
PRESENT AT CERTAIN INQUESTS.

355.—THE CORONER HAS TO GUIDE EXPERTS AND JUDGE
THEIR EVIDENCE.

356.—THE CORONER TEMPORARY MASTER OF THE SPOT

PART 11, ON THIS

’

357.—THE POSSESSION OF THE SPOT SHOULD NOT BE TOO
LONG,

358.—HOW DOES THE CORONER TAKE POSSESSION OF THE
SPOT.

336. The place where one knows, or where one has rea-
son to believe the supposed crime,—the cause of the death,—
to have been committed, should be carefully examined, and
the Coroner should take and keep possession of it for the
purposes of this examination.
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337. 'There will be found, at Article IV, Part 11, which
treats of inquests without a jury, things very useful to reread
before undertaking to read the considerations to follow. It
will be seen there that in cases of investigation without a
jury, as in cases of inquest, the Coroner makes this examina-

tion.

338. But, in inquests without a jury all, so far, has tend-
ed to exclude suspicion of eriminal homicide; in the inquests
with a jury all, on the contrary, tends to cause belief in the
possibility of criminal homicide.

Needless, then, to say that if this examination in one and
the other case should be made with care, in the case of inquest
with a jury it demands much more formalities.

In fact, this examination will bring up details and partic-
ulars which may have great weight in the evidence at the
Court in the judicial proceedings which will follow.

[n the inquest without a jury all has shown, so far, that
there was no homicide.

A scrutinizing look at the corpse’s surroundings will suffice
to show that nothing is to be met with there which tends to
contradict former investigations.

In the inquest with a jury there exists a known crime, or
the death is surrounded by circumstances which, in all prob-
ability, will cause homicide to be concluded, or else the
mystery hanging over the subject of the death leaves the door
open to the possibility of a homicide.

In the inquest without a jury all ends with the Coroner’s
proceedings.

[n the inquest with a jury these proceedings may be only
the starting point of a whole long judicial proceeding.

In the first case the things seen have no great future im-
portance; in the second they may have ¢nough weight to turn
the balance of justice towards an acquittal or a condemnation.
[n a criminal trial the life of one guilty, or the safety of one

innocent may depend upon a simple detail of a fact well and

~<‘(‘ll}ul|<lil~\_\ observed and noted.
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339. One understands then with what precaution the ex-
amination of the spot, and all which it contains, should be
made at the Coroner’s inquest. One understands that, before
having the corpse removed, before disturbing anything in the

" place where it is found, this examination should be made.

The Coroner, then, should scrupulously note all that tends
to help to a conclusion upon the following facts, before touch-
ing anything.

. Did the death happen in the place where the corpse

found?

2. Does the place where the death happened afford any

evidence for or against homicide?

3. Does the position of the corpse suggest the i1dea of
homicide?

t. In the surroundings of the place where the corpse 1s,
are there any things which can help to pronoun for or
against homicide?

5. Among the persons about the corpse are there any

whose acts and manner seem wort

340. All these indications may be precious.

Boys, in his work already cited, at p. 121 and those follow-
ing, gives the reasons for which it is important to take these
precautions. For instance, to summarize briefly, on
the subject of the place where the deat

shows that it must not alwavs be believed

where the corpse is found, and that a mistake on

may

ad to 1‘!!!!115%‘41!% which are :1"“',,' sther erronecou
Speaking of the position of the corpse, he causes it to be re-
marked that it will often bring evidence corroboratine or
disproving the cause at first supposed.

In the surroundings of the corpse, the nature, the direction,
the quantity and the quality of the blood, may help to a con-
clusion in favor of a homicide or a suicide. The instruments
which may have caused the death afford other evidence. The
acts, manner and speech of the persons about the corpse show
whether they should be called as witnesses at the inquest, and
put the Coroner in a position to judge of the style of witness

he will have to question.
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341. LEvidently these are so many facts important to note.
Neither Boys nor any author who wrote before him, has at-
tempted to indicate how the Coroner should proceed to draw
from all these facts the best evidence possible. This is what

I am going to try to do.

342. I.ll fore .I”.

1. One must seek for the best evidence possible.

it is important to insist upon two facts:

R. It is the duty of the Coroner (a judicial officer) to
derive this best evidence from the facts. He acts as judge of
the facts.

These two truths have already been shown before. It has
already been seen that it is his duty to make witnesses and
things say, what, and only what, witnesses and things may
gay. It has already been seen that the Coroner, acting as
judge at the inquest, cannot be witness and judge at the same
time.

These unquestionable truths being admitted, it results that:

1. The examination of the spot, that is to say, of the
things, should be made by the persons best qualified to make
them tell all, and only that which they may tell; that is to
say, by experts.

2. Tt results also that the examination of the spot, as of
the corpse, is made by the Coroner, only to put himself in a
position to judge, if possible, how far the expert witnesses are
justified in drawing their conclusions.

In other words, the experts bring forward the evidence of
facts, and draw a judgment from them; and the Coroner ac-
cepts both the facts and judgments of experts, if he finds
nothing to gainsay.

Hence, it is the Coroner’s duty, every time he can, in all
cases where every probability is in favor of arresting the erim-

inal, to have the spot examined by experts.

343. Among the facts to note on the spot where the death
has taken place, some exclusively pertain to the medical ex-
pert, such as, the position of the corpse; the blood-stains on
or noar the corpse. Others are of the exclusive competence

of other specialists.
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344. Detectives will judge better than anybody else wheth-
er the death happened at the place where the corpse is found
they will investigate the deadly weapons with greater ability;
their eye accustomed to the acts and manner of criminals,
will appreciate more exactly the acts and manner of the per-

sons about the corpse,

345. An architect, or at least a person used to measur

‘ ing
dimensions and distances fittingly; a person apt at making
an exact survey and at transferring it to paper in a design
at a graduated secale, is better fitted than any other to give

an exact des

iption of the spot.

346. A mechanic will understand and explain better than
any other how and why a machine can have caused death: he
could, also better than any other, discover whether the defect-
iveness causing the accident existed long before, and was such
that it should suggest, to a man of experience, a certain im-

minent danger.

347. A workman accustomed to make use, in his ordinary
work, of the tool which is believed to have caused the death,
would often afford important help to judge whether, in the
present case, this tool could have caused the lesion which has
brought about death.

Here, then, are so many persons who, being in their special
sphere, better able to judge than others, will afford justice
greater surety if they are consulted. Hence, it is for the Cor-
oner to make sure of their testimony on the examination of

the spot and the objects, every time that he can.

348.

complex. One part may come within the scope of the detec-

Some of the facts to be examined on the spot may be

tive, of the architect, of the mechanic or of the workman. The
other within the scope of the medical expert who judges of
the lesions. The circumstances disentangled by the experience
of the first may modify the opinion of the second. It is
important that the latter should be put in touch with all the
opinions of the first. It is still better for all to work together
in their examination, if this can be done.
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349. [t cannot be denied that it is not always easy to find
everywhere the right persons to whom to entrust the charge
of making this examination of the spot.

There are even places where it is materially impossible to
find any one of them; then it remains for the Coroner to
have this examination made by the most intelligent and best
informed persou at hand, and to direct his work from close
quarters

In these difficult cases, it seems that the person who acts
ably as the Coroner’s secretary, may, if well directed, soon
become apt at making a faithful survey of the spot and of the

objects found there.

350. Accidents by machines or electric wires; railway ac-

cidents: those of scaffolding or construction, will always be
better explained by a man experienced in these different
trades.

The Coroner, without being able to pay them a fee, can
generally make sure of the services of experts in these divers
branches. by inciting them to act as such for the sake of the
interests of the close relatives of the deceased; for the protec-
tion of their fellow-workers, ete. He cannot promise them
payment for their work and their report af the inquest, but

he may use persuasion

351. It is a propos to say that no expert can be forced to
act as such. If it were otherwise, it would be to check the
liberty of the subject, and each one is a better judge than any

other of his capacity as an expert.

352. The Coroner acts as judge only, and in nowise as
expert. He is there neither as architect, nor electrician, nor
mechanic, nor detective, nor physician, whatever may be the
extent of his knowledge in any of the lines which these names
imply. He is simply the man of law, who presides at judicial
investigations. IHe occupies, in a lower degree, the same
position as the judge sitting in the Criminal Court, and like
the latter, all his knowledge should consist (aided by his ac-

quired experience) in directing the investigations made by
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others in the aim of makine the facts observed tell all and

only that which they may say judiciall

353. The law of Coroners speaks only of Medi experts.

To them alone a fee is granted by the Coron

However, it is certain that the Coroner may always make
sure ol the services ol an archit or engincer, s
these persons are generally desirous of being heard as wit-
Nnesses 1n sensational cases: that th W ogrants them u
able fee in these cases, when tl come, la on, before th
Criminal or Civil Courts.

354. TFacto [nspector ) P n \
assist at 1n | st on deaths o

;[]pi nouses ol education

Statutes of Quebee which gives them the right to b

examin i machines whie ha

know where the d stob 0

Accidents at work, whicl most always require tl !
bling of a jurv. because of { nicion
llltlv[-u‘u ncee to which they geners v Z1V¢ SC, VI en

not be understood without the assistance of a specia

355. The Coroner is the magistrate who seeks proofs: his

role is absolutely and solely legal or judicial.

Like the pleading barrister, or like the barrister who has
ascended the Bench as a Judge, he should in each particular
case scek to familiarize himself, as much as ean be, with the
special sciences which bring their help to the legal evidence ;

he should see elearly into the facts detailed, by grasping the
whole bearing and drawing exact conclusions from them.
Above all, he should be on his guard against the exaggerated
bearing which specialists are inclined to attach to facts ap-
preciated by them, and he should limit them to reaching only

indisputable conclusions.
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A man of law, his role is not the easiest, for, while the or-
dinary judge has only to apply the facts brought forward in
evidence to the law, of which he is the authorized interpreter,
the Coroner. with law in hand, is bound to discover whether
facts exist which allow of concluding the existence of crime.

The Judee secks the euilt or innocence of an accused, and
has Advocates of the Crown, and of the defence, to assist him.

The Coroner seeks if there be a erime? who the criminal
is? by what evidence of facts, still totally unknown, he may
find whether there is a erime and fix the crime upon the sup-
posed criminal? And generally he has nof the assistance of
any man of law. Te is not the expert, but he directs him. He
points out to him tha facts which he should investigate.

His role iz wholly one of responsibility and difficulty.

356. To have the spot examined, it is evident that the
Coroner has the right to take possession of it, and to keep it
in the state in which it was when the death teok place. How-
ever, it is also evident that he must here practise great discre-

tion.

357. e should never keep possession of the spot beyond
a reasonable time, and should hasten to return it to the owner.

There are special grounds for haste when the spot is a place
of business, and when the Coroner’s taking possession stops
or interferes with continuing the work.

This power of possession is granted to the Coroner by Eng-
lish Common Law; to prove it, it is sufficient to remember
that the custom is universal and unquestioned. Everybody,

[ am sure, can remember a case where it has happened.

358. How the Coroner exercises this power is what re-
mains to be said.

Ordinarily the proprietor or guardian of the spot willingly
agrees to this taking possession, and the Coroner, without any
n|‘<]1'l'. ln'n'ulIIW l|l(' lvllll)ul';ll"\' ]nn‘.wwxr. ” lll«‘l‘(‘ were nl»j('('-
tion, it would be prudent to send a guardian, bearer of a writ-
ten order enjoining the proprietor to leave the spot in its
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present condition, for the purposes of the examination, until

a time mentioned. In this case the guardian should be a

sworn constable, so that if he were interfered with in the dis-
charge of his duties as guardian, criminal proceedings could
more easily be instituted against any one obstructing him.

Such an order might be formulated as follows:

10, ,

Proprietor of the spot in which (name of the deccased) met
his death.

Kindly allow the bearer to take possession and guard the
spot in question, from now until. . o'clock. .
to permit of an examination being made.

Giiven at. .

under my hand and the seal of our

Coroner’s Court, this. .

(Signature).
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ARTICLE V.

ORDER FOR SUMMONING A JURY.

350.—WRITTEN OR VERBAL SUMMONS TO JURORS.
36 A LAW OF ORDERING WRITTEN SUMMONS.

161 FORMS OF WRITTEN ORDER TO SUMMON JURY GIVEN
BY AUTHORS

362 AN AUTHOR SAYS WRITTEN SUMMONS HAVE TO BE

SERVED ON JURORS

363 'HE LAW DOES NOT ORDER A WRITTEN ORDER

364.—IN PRACTICE JURORS ARE SUMMONED GENERALLY
VERBALLY

265.—THE WRITING IS NOT NECESSARY FOR AN ORDER
TO EXIST

366 ALL ORDERS OF COURTS WERE FORMERLY GIVEN
VERBALLY.

367.—THIS MODE HAS NOT BEEN CHANGED FOR THE
CORONER'S INQUESTS

368.—NO REASON TO PROVE SUCH ORDER

360.—VERBAL ORDERS ARE STILL |GIVEN BY CERTAIN
COURTS.

370.—ENGLISH LAW FORMERLY OPPOSED TO WRITTEN
SUMMONS TO JURORS

371.—URGENCY IS AN EXCUSE FOR VERBAL SUMMONS

372.—THE VERBAL SUMMONS TO JURORS IS NECESSARY
IN CORONER'S INQUESTS,

373.—T0O0 WHOM IS THE ORDER GIVEN TO SUMMON
JURORS

374.—FORM OF A WRITTEN ORDER TO SUMMON JURORS

375 ANOTHER FORM.

359. The order for summoning & jury is written or ver-
bal. It is given to a constable.

360. With the exception of a Statute of Nova Scotia, no
English and no Canadian law exists enjoining the Coroner to

give the order to summon a jury in writing.
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361. However, all authors who have treated of the Cor-
oner’s duties have inscribed in their treatises written formulac
to that effect.

The first is a formula of the Coroner’s order to all con-
stables in the localities in which he desires that the choice of

jurors should be made.

The second is the order to a constable of each of the local-
ities given by the first constable, and the third is the or
of the constahl W the locality to the jurors ch n

All these formulae will be found repeated in the same man-
ner in the treatizes of Jervis, Sewell, Baker and Boys, to nam
onl nceipal on

362. In spite of this, neither Jervig, nor Sewell, 1
Bak n the course of their treatises, has pro | ) th
ord hould be given in writin and n tl form sugg |

Why =0? Because no law, and no judicial 1 lent h
ever regulated that this order should be so given.

Yet, Boys, in his edition of 1878, at p. 116 of his work
says: “The jury are summoned by the Coron ssuing |
prece; t or warrant to the constables of the county to summon
at least twelve able or sufficient men to appear before him
at an hour and place named. This warrant, with a summons
for each juryman, is given to a constable, who should sery

the jurors personally, or at least leave the summons at the
J |

dwelling house, with some grown-up member
and return the warrant to the Coroner, with the names of the
persons summoned.”

If one is to believe Boys, the Coroner’s order and the sum-
moning of the jury should be in writing. e has forgotten
should be so. or rathe

only one thing, to wit: to prove that if
he was careful to show that he had no authority to support
his assertion, since in two foot-notes to these sentences he has
clearly established that his sole authority was the formulae
found at the end of the treatises of his predecessors, and the

sayings of his forerunners.

363. They all copied each other; the last inseribing
textually the words of those coming before them.
11
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The oldest author consulted, prescribing the written order,
is Hale, and one finds upon what he has based his assertion.
He gives it as taken from Statute 4, Edward 1.

Now this is a mistake; the Statute says: “The Coroner
orders the constable to summon a jury.” The Statute is in
Latin, and makes use of the noun “Mandatus”, order; and
ol

the old English translation says: “The Coroner shall com-

mand.” There is no question whatever here of a written
order, and Hale was not justified in saying that the Coroner
“had to issue his precept”, that is to say, that he should issue
1 WI n « 1

As to the order which the constable himself transmits, there
18 no question whatever of it in th \w, which contents 1tself
with saying that the constable shall obey it. Needless to say

that the formulae given by law writers (however great their

authority) can never make law; when one knows that the
formulae inserted in the Statutes themselves have not force
of law, and that they are only put there to direct the applica-
tion of law in procedure
Hence, there is nothing in the Statutory law, nor in Com-
mon Law which obliges the writing of these summonses or
]

orders.

364. Moreover, one knows that Common Law is founded
:

exclusively on precedents,

Now. I affirm that the Coroner’s jurors are summoned

generally, since time immemorial, only by a verbal order.

The constable has the order to bring twelve jurors at once;
he goes into the street, or into the neighboring dwellings or
places of business, addresses himself {o any citizen he meets,
and enjoing him to come immediately to the place of the in-
quest.

In England this order is printed and bears the signature
of the constable and of the Coroner, it is true, but it is not
addressed to any person mamed ; it is not a more regular order
than a purely verbal one.

This assertion cannot be contradicted; anybody who has
served as a juror knows that it always happens in this way.

T — Ao —
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From Common Law, the order or the orders to summon a
riting,

jury would then be given verbally rather than by w

365. 'There is more still than tl

n 8 I'he right to e i
written order unquestionab mp the right to g )
word of mouth.

The writing is there o » prove that the order has been

| and du ) ) 1 the ord
| ul S N 1 1 m 1

but the writt l ) of an 1
) ( N 1 W | yl OO0 )
it is not t mntra

366. | mnn 1l a 121 ne of an
wthor knowin | ) | ) 1l il that th
orders of o of justice ha not alw b 1 in
V1 1n

In remote tim vritin vas an accomplishment w vhich
even the hieh courts obl ) pen In the course
of time. 1nst mn ha ) ) mo i he
in to keep wrd and minutes, and to orders in writ

No doubt, it must he admitt Wil n that
writing was useful to establish t proof of the orders of of-
ficers of just ind Statutes cam stablishing procedure
0 ng writing in a multitude of cases

367. How is it then that th ha emained silent on
others, for instance on that which is the subj f this

Articles? Is not this a proof that legislators have not so far

considered the thing opportune, they |

hed to leave
it discretionary, or thev have seen no inconvenience in such
order being merely werbal ?

368. 'The order given in writing

no more constitutes the
order, as I have said, than the notary’s act constitutes the
contract; it 1s but the proof of the order.

Now, what reason is there to have this proof in the case of
summoning a Coroner’s jury, when the inquest which follows

is itself the best proof that such order has been given?
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‘ il 369. 'There are other Courts which still, at the present
1 day, give some orders verbally.

‘ For instance, the Court of King's Bench, sitting in crim-

inal matters, orders verbally that a murderer be hanged at a

given date. It is true that custom ordains that the clerk give
¥ the Sheriff a writing attesting that this is the ruling of the
} (Clourt, but the clerk’s written document to the She s not
the order itself, and even were such attestation on the part
1] he Clerk of the Court not made. the Sheriff who received
i this order verbally from the Judge, would still be bound t
{1 b= 34
| ( ute 1
| 1 Ha It is verbally that this Court gives all its orders. |
i & Judee Ramsay, who was not the fivst-comer, sitting one day I
& as a Commissioner in Extradition, contented himself with a
f e " 1
I8 verbal order enjoining the gaoler to take the accused to
i and to keep him there during the adjournment, de-
claring that, as no Statute obliged him to give su P in

i

writing, his verbal order sufficed.

IH li!‘ case with which we are |H]|H'['];<w|_ there is no ]

tion ruling that such order he given in writing; hence
is no obligation that it be written.
We find in Article 586 of the Criminal Code the recognition

en even to the simpl

of the verbal order. This right is g
Justice of the Peace, disposing of the liberty of an accused.

| > . .
: 370. If we were to go a step further in our investigation,

we >1)HIIH Hn-] Hm' lfn:‘]mh |,.|\'.’. in prim!pl‘, WwWias |>!mu\-|]

to the summoning of a jury by notice beforehand.

Forsyth, “On trial by Jury”, p. 209, edition of 1852, speak-
ing of the jury in Jersey, declares that the Normans of Jei-
sey borrowed English procedure on this point, and adds:
“They (the jurors) were to be brought into Court suddenly
and without notice, so that they might not be bribed, intim-
idated, or |'u1‘l'l|[mw|."

The summoning by a written order (I speak of the regular
summons) bears the order to a person named to come, later
on, to a stated place. The jurors, after regular summons re-

| ceived, are not hrought suddenly and without notice. There
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till remains time for them to form an opinion,

or one motive
or another, and this is contrary to the

end which the law

proposes,

371. In our day still, Common Law wills that the Court

ive verbally to the Sherifl, in the (i nal (

l nmina u { order
to summon a second or t d pan ) uror

In our day, again, tl W, Criminal Code, 8 672
will hat there be summoned b verbal ord persons )y acl
18 jurors, when has been impossible to form a jury from
! rar pan 0 irors summoned,

I ntl 1 th 1t ca such order is given legally, on
| nt o ben 1 question irgency. sut all Coroner’s
inquests ar n ), Tor that reason, th e of the jury
may be made in the same mann

372. Hence, it results, in view of th 1D 1 f any law
to the contrary; from the custom nerally  followed
iever impeached : from the object aimed at law ;
from the fact that in cases of urgeney th mimonil s al-
ways done before the Criminal Court witho W n order
that the least that can be said that there is no necessity to
g1 LW n order to the Coroner jurors, and therefore,
that the persons verbally summoned are quite as much obliged
to obey as if they were summoned in writing, which means

that every disobedience to a verbal order summoning a person

as a Coroner’s juror, may be punished just as would be a
digobedience to a written summons.

[f any doubts remain, there is nothing left for me to say,

except to beg of the Legislature to do away with them by a
clear and explicit law.

373. 1f the Coroner wishes to proceed by writing, in vir-

tue of Common Law, he may order the Sherifl of the

to summon the jury. Sece Jervis, p. 10, edition o

» district

1888, \
Sheriff was condemned in England (Dalton, e. 100) for dis-
obeying such an order.

In practice, adds the same author, this order is given to
the special officer in the employ of the Coroner, or t
other constable.

0 any
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374. 'This order may be worded about as follows: -

BEGTE T 2, RO s ial officer of the Coroner, or to
all and each of the constables of the district.
“Whereas M. M. died this day.. .. .. ... at.. f
in the district of .. .. e a violent or supposedly vio-
lent death, under circumstances necessitatineg an inquest
“T'hese presents order vou to summon a sufficient number
of jurors to proceed with th nquest, which will be held |
the..... o day of.............. nineteen hundred
I sy o w0 A BU: 500 ORIOCK: M0 ABET  vn o6 e 1% n
the house of....... v v.... situated in the village or road
known as.......... von O NG DARBRIOT: . o0 walahld v % ifs

“And herein fail not
54T S 1 iy R SRR A oy ORVIOEE L -

nineteen hundred and............ under my hand and the

seal of our Court.”

375. Instead of this order which would oblice the con-
stable himself to write an order to each of the jurors whom
he would summon, — which would often embarrass the con-
stable, and would, perhaps, be a cause of delay, — I would
be of the opinion that the Coroner should, in this case, him-
self word and sign the order to each of the jurors chosen, as
there can be no doubt that he may himself summon the jurors
quite as well as he may have them summoned by another. And
then the constable would only have to serve the order.

This order may be in the following form.

CANADA
Province of Quebec
District of
To M. M. of the City, Town or Par-
R e

Whereas there are grounds to hold an inquest in the matter
of the death of.......... whose remains are at present in
the City, Town or Parish of........
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Whereas the said inqfiest is to be opened by me, Coroner

of the said distriet, on the........... day of.
nineteen hundred and............ R e o . o’clock
in the........ noon,.. in the house of

in the Town, City or Parish of

These presents enjoin you to appear at the time and place

above stated, then to act as a member of the jury at the

inquest.
And herein fail not

Given at..... this UBY 0L 0 sbullde .
nineteen hundred and under my hand and the
seal of our Court.”

It will only remain for the constable to make his report,
under oath of office, in the matter of this service.
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ARTICLE VL
SUMMONING THE JURY.

376.—JURORS.

377 AT LEAST TWELVE.,

}78.—NOT MORE THAN TWENTY-THREE

379.—WHY NOT SEVEN ONLY?
380.—BETTER TO HAVE A FEW MORE THAN THE RE-

QUIRED MINIMUM NUMBER OF JURORS.
S1.—QUALIFIED JURORS.
. —RIGHT OF THE CORONER TO REFUSE CERTAIN PER

SONS AS JURORS,

383.—LAWFUL MEN.
384 I'HE PROVINCIAL LISTS OF JURORS.
385.—THE CORONER’S COURT IS NOT A CRIMINAL COURI1

CORDING TO STATUTE OF QUEBEC

386 O PECUNIARY QUALIFICATION REQUIRED TO BE A

JUROR AT A CORONER’'S INQUEST.
IS8T JURORS MUST BE CHOSEN IN THE TERRITORIAI
DIVISION.

388 —JURORS SHOULD BE UNPREJUDICED PERSONS.
380.—SUMMONS TO JURORS BY A CONSTABLE,

300.—DUTY OF THE CONSTABLE AS TO SUMMONING

JURORS

376. Twelve persons at least should be summoned as
jurors, They should be British subjects of good repute, and
should reside in the district. The summoning is done by
writing or verbally.

77. Common Law is well established as to the number of
twelve jurors. There must be twelve jurors to render a ver-
dict, that is to say, twelve sworn jurors must agree and be of
the same opinion. Needless to demonstrate a point which ad-
mits of no contradiction.

Nothing prevents the Coroner from having more than this
number summoned, but he must not swear more than twenty-
three, say the authors who have written on this subject. And
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the Coroners™ Act of 1887, which only recognizes existing
Common Law without innovation, after having said: Sec. 5,

that the Coroner shall have jurors summoned for the inquest,

adds: *“not less than twelve, not more than twe H':"--I]ll"'.”

378. 'This seems to have long been the custom.

The inconvenien of swearing more than twenty-thr
jurors is understood t is conceded that twel jurors of
the same opinion suffi y render a dic r then on 1
ha 18 many differer li 18 there are dozens of jurors
\ ) ) | among themselves and 111 he otl

It was ha 1 tso formerly 1n the Criuninal Cou ) A8-
sion twenty-four Grand Jurors, and ) ense with
§ of 1 wenty-fourth when all ap L.

379. In the Province of Quel numb { jurors has
recent been reduced to seven fo e G 1 ind 1t
wottld p rhaps, b to do as m f Coroner’s
_im\ I often difficult, esp 111 np wll habita-
tions are few and far between, to find )

380. It is always prudent to have m in the number
required to render a verdict, to avo | n pres-
ence ol a disagreement which prevents any verdict; or, again
to prevent the impossibility of continuing the inquest after
an adjournment, because of the disappearence of a sworn
juror,

One understands, then, that the Coroner would proceed

more easily if, instead of twelve jurors, seven could l¢

render a verdict.

That which seemed to the Legislature to be sufficient at the
very instant that the fate of an accused is to be decided as to
his trial should be much more so when it is only a question of
finding whether there has been a crime, and whether there
are grounds for causing an arrest, which the magistrates and
the Grand Jurors after them, may subsequently confirm or
reverse,

381. Common Law, which section 5 of the English Cor-
oner’s Act reproduces, says that the jury should be chosen
from among “good and lawful men”, nothing more.
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We find in Lord Raymond 1305, “No qualification by estate
is necessary for jurors on inquests, but they should be lawful
and honest men.”

[t has been judged (see 2 Hawkes p. c. pages 50 and 155 ;
¢ Lamb Just. 391) that aliens, convicts and outlaws cannot be
S: Coroner’s jurors. These two last categories are manifestly
persons whom the law declares aeither good nor honest.

Are there any others? It would be risky to affirm it, but

to deny it would, perhaps, be as hazardous.
: o [t may be said that the Coroner should refuse to swear as
} a juror every person whose reputation is notor yusly bad.
382. It is evident that the Coroner is not bound to swear
everyone who wishes to be a juror, and that he has the right,

I without giving a reason, to refuse to accept as jurors even
¥ ' persons duly summoned, if he believes that the ends of justice
| 4 ! e .

.’;i will not be fittingly attained by admitting them.

383. What is the meaning of the expression “lawful
men”? Jervis, in the Coroners’ Act, p. 14, says: “No partic-
ular qualification by estate is necessary.” Boys repeats the
same thing.

384. 'The Revised Statute of the Province of Ontario,
ch. 48, treating of jurors in that Province formally declares

that the juror at the Coroner’s inquest may be chosen outside

'}; i of the official list of jurors. Now, on this list there are only
}' those who enjoy a certain competence. It confirms the fact

that pecuniary qualification is not necessary to the Coroner’s
juror.,

The Revised Statute of Quebec, clause 2617, treating of
jurors before the Courts, says that this law applies only to
Criminal Courts and other Courts designated in the course
of the law. In no part is the Coiorer’s Court designated.

385. These Revised Statutes give a nomenclature of the
different Civil and Criminal Courts in the Province of Que-
| bee, and they do not include therein the Coroner’s Court.
To the legislator of Quebec the Coroner’s Court is neither
| a Civil nor a Criminal Court. In the heading which follows
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in the same Revised Statutes, the Coroner appears for the
first time in this Statute, and that under the general desig-
nation of “Officers of Justice.” Hence, for Quebec, he is an
officer of justice with the power and duty of holding
quests in matters of death by

1=

following an admitted and 1

cognized procedure, and possessing to this end powers else-
where defined, but in Queb e (loron ( n
1 Civil n 1 C'riminal (

But then, what 11 1 Co 14 h 1sked |
shall have « on, la n, to rep ) | mate qu

386. For the moment, it

as in Ontario, the (Coroner’s

suffices to know that, in Quebee

jurors may be chosen outside of

the list of jurors of the Province; a list in which the names
appear of all persons having sufficient real estate or pecuniary
qualification; and then we reach the conclusion that here

again Common Law applies, and that all persons of good

reputation may be jurors at a Coroner’s inquest,

387.

Should they reside in the district where the inquest
ig held?

“Though, by the repealed Statute De Officio Coro-

natoris, the Coroner was directed to summon his jury out of

the four, five, or six adjacent townships, and, by the ancient

practice, it was usually so expressed in the inquisition, yet,

that Statute being merely directory, an inquisition was con-
sidered good if purporting upon the face of it to have been
made by jurors from the county at large. It still seems ne-
cessary, however, that the jurors should be good and lawful
men, from within the jurisdiction of the (‘oroner.” Jervis,
on Coroners, edition of 1888, p. 15.

“Jurors ought to be residents of the township near the
place where the body is found, although jurors taken from
the body of the county cannot be objected to,” says Boys, at
p. 112 of his work so often cited.

The Coroner’s jurisdiction extends over a distriet, or over
one or several counties in our Province. The jurors may be
any residents of this district, or of these counties.
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388. 'The jurors should not be prejudiced before the in-

[n the last citation from Boys I omitted what I add here.
“The jurors ought to be persons indifferent to the subject

matter of the inquiry.”

Jervis, at p. 14 of his work. edition of 1888, uses the samc¢

torms. which Bovs has evidently borrowed from him. He
supports himself in this by an authority. (Fortesqu de lau-
dibus Anglie Legum)
({0 | S 1 OwWs 0l Ooul I 1 : 1 Y V Wis
1 1 1 1 | 1
p 1 1 and that consequen persons sinouid never ) e

gworn as jurors who are related in a sufficie ntly close degree

" 1
. when a possthle

to the »J‘:ng rson, or to the person‘suspected, v I
arrest can be loreseen

Which goes to show that it is the Coroner’s duty to make
sure of the thing. before swearing his juror. It would be a
wise custom too, especially in large centres, where the facts
are often narrated in a manner more or less chimerical before
the inquest, to see that he does not swear persons whose opin-
ions are already formed before they hear the evidence, [t
must be admitted that it is at least prudent to forewarn the
jury against what tl may have read or heard

389. As to the manner in which the constable should sum-
mon the jury, and motably as regards the order, written or
verbal. what has been written in the preceding Article on the
subject of the Coroner’s order, applies here, and has only to
be referred to. In Nova Scotia the summoning should be by

writing.

390. 'The Constable’s duty in giving his order is to inform
the person whom he summons, that he is bound to obey, and
to make a note of the persons thus summoned, so as to be able

to make a reliable report to the Coroner.
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ARTICLE VII.

DISOBEDIENCE TO SUMMONS BY JURORS

OFFENCE

OBLIGATION 'O OBEY N ORDI 1M
'O PUNISH DISOBEDIENCI
OF THE PUNISHMENT TO SUCH DISOBEDII {

AN ORDER OF A COURT

BY WHOM IS SUCH DISOBEDIEN
SUCH DISOBEDIENCE IS A CONTEMPT OF COURT
SUCH DISOBEDIENCE IS AN INDIRECT CONTI

OF COURT.

CAN THE CORONER CONDEMN I'OR SUCH CONTEMI
SUCH POWER RECOGNIZED TO CORONERS BY A PRO
VINCIAL STATUTE

ALSO RECOGNIZED BY THE ENGLISH LAW
OPINIONS OF JURISTS.

SUCH CONTEMPT IS FLAGRANT CONTEMP1
SIMILATED TO CONTEMPT IN PRESENCE OF THE
COURT.

SUCH CONTEMPT IS ALWAYS PUNISHABLE ALSO
BY CRIMINAL COURTS.

THE LAW GRANTING CORONERS SUCH POWERS IN
INQUESTS OF LESS IMPORTANCE, MUST GRANT IT
IN MATTERS OF GREATER IMPORTANCE

HOW IS PUNISHED SUCH CONTEMPT

SUCH CONTEMPT IS PUNISHED BY A FINE OF FOUR
DOLLARS BY STATUTES

SUCH CONTEMPT IS PUNISHED BY A HEAVIER FINI
BY COMMON LAW.

A SUGGESTION AS TO SUCH PUNISIIMENT

HOW TO PROCEED TO PUNISH SUCH CONTEMPT
FORM OF A WARRANT TO ARREST A JUROR WHO
HAS FAILED TO APPEAR.
PROCEDINGS AFTER ARREST OF A
FAILED TO APPEAR AS A JUROR.
LEGITIMATE EXCUSES ON THE PART OF THE
OBEYING PERSON TO BE ACCEPTED.

PERSON WHO

DIS
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413.—EXEMPTION TO SERVE AS A JUROR IS NOT A LEGI-

TIMATE EXCUSE.
114 \LL SUCH UNJUSTIFIABLE DISOBEDIENCE SHOULD
BE PUNISHED.

415.—THE COSTS RESULTING FROM SUCH DISOBEDIENCE

SHOULD BE CHARGED TO THE DISOBEYING PARTY

116.,—PERSONS EXEMPTED TO SERVE AS JURORS AT
CORONER’'S INQUESTS, BY OUR STATUTES

117.—INTERPRETATION GIVEN IN ENGLAND OF THE LIST
OF JURORS

4183.—SUCH INTERPRETATION QANNOT APPLY TO OUR
PROVINCTIAL LAW OF JURORS

119.—PERSONS EXEMPTED TO ACT AS JURORS AT CO
RONERS INQUESTS

120.—PERSONS EXEMPTED TO SERVE AS JURORS IN THE
COURTS

391. Any person without exception summoned as a Cor-
oner’s juror may be condemned to pay a fine of four dollars,
if he does not appear.

The Coroner should not swear persons who can show that
they have a right to exemption for good cause or according
to law.

. 392. Disobedience to an order to act as a juror renders
the person who disobevs liable to be fined,

We have already read in the course of this work, in Article
ITI, Part 11, a citation from Burns, saying that if the law

rants a thing, it necessarily follows that it grants, at the
same time, all that constitutes the thing granted.

| |

[f one will apply this general principle to the power given

by the law to the Coroner to order a person to come to an in-
quest, and there to serve as a juror, it necessarily follows that
disobedience to such an order can be punished. In fact, if such
disobedience cannot be punished; if the person who receives
it is free to obey or not, it is no longer an order, it is a re-
quest; it is no longer the thing granted, that is to say, the

l'l‘_‘!l[ to |v[‘4|~'{"

393. Lvery order carries with it, if it is really an or-
der, the obligation for him who receives it to obey, under

by




THE CORONER

{IND HIS DUTIES 175

pain of being punished. This obligation to obey is ol the

very essence of the order, which cannot exist without it.

I'his is so elementary that it has never met with contradic-
tion, and it 1s uscless to dwi nger on this point.

394. 1t is more profitable to turn our attention to the fol-
owing questions, wh h ofl mo diffienlties. to wit Who
punis such dizob 1( HHow t punished? And final-

1y each of ) ) summoned be punished, or are
ome ol them «

) wo \ ) | ( wn' vill
have it that the desobedience of a person summoned as juror
al a Coron nquest, s d b I | by th Tude al
the Criminal Ass What astonisl m that modern
authoi uld not have followed in | ootstep It is tru
hat h \ h 1 upon no auntho no law. no re-
ported precedent

[t has been impossible for me, howey y find any p
aen 1n med by a Sup - Con o o sa 1t th
Coroner himself had the right to punish this Jdisobedience
Nor does there exist any statutory law which cxpres ints
this power to the Coron u m deaths

396. We know that disobedience to an order of a Con 3

a contempt of Court. The definition of contempt of Court,

which is found in several authors, and notably in “Deacon’s

Criminal Law™ at the word ontempt™, leaves no doubt

397. But default to appear !
direct contempt, which Deacon calls “consequential™
This indirect contempt, according to Deacon, and according
to Harris, p. 335, “Criminal Law”, would he punished only
by Superior Courts.

398. Now, it is evident that the

thouch a Court of Record, as Lord Tenterden proclaims it in

a judgment reproduced in full

Coroner’'s Court. (al-

in Vol. G of Reports B. & C,,
p. 611) is not a Superior Court.
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[n spite of all this, Boys, at p. 117 of his work, (edition
of 1878) says: “If a person duly summoned as a juror does

not, alt

being openly called three times, appear and serve
as such juror, the Coroner may fine the delinquent person.”

[Te supports himself by two Statutes of Ontario, and a
clause of one of the Revised Statutes of the old united Prov-
in of Upper and Lower Canada

[Tnfortunat however. one of these two Statutes ol On-
tario \ct of Jurors rs to jurors in general, tha
jui 1 1 | and eriminal com and does
no il to (lore r Urors ind the othi WO
Statutes referred to by B | Jate upon Coroner nquest

in arson cases only.

899. 1In the Province of Quebee we have in arson cases the

game law on this subject, namely, in Article 2994 of our Re-

vised Statutes. And in the following Article,
» Coroner, instead of using the

2995. the

anizes tna

Legislature rece
power conferred by Article 2994, may, 1l he wishes, make us
of the power which he possesses, apart irom 1t, to puni

contempt of Court.

400. In England, in the Coroner’s A

pliedly recognized that the Coroner himself punishes a juror

who disobevs: and this law says, formally, that the powers
therein mentioned do not in any wise detract from the power
which the Coroner formerly possessed to punish as contempt
of Court any failure to appear on the part of a person sum-

moned as juror.

401. Boys, and Canadian ard English Statutes, all rec-
ognize this power, which, however, no Statute has specifically

by

and expressly enacted, and it is nowhere found sanctioned

a judgment.
Hence, there remains only the studies of this subject made

by authorities,

402. Deacon, at the place already indicated, speaking of

“~

“consequential” contempt of Court, — (that is to say, at a

distance from the Court, which can only be punished after
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hearing the person implicated upon proof of contempt) adds,
resting upon the authority of Hawkes, Vol. 2, ch. 22, sec. 2,
that such contempt, if it is flagrant, may however be punished

at once by the immediate arrest of the delinquent; and

among these cases of flagrant contempt, he mentions, a litt

further on, failure to appear on the part of a person sum-

moned as a juror.

['his flagrant contempt would be similar to a contempt In
presence of the Court, and could be punished by an inferior
Court quite as well as by a Superior Court.

Inferior Courts (as will be found further on) have all
powers to condemn for contempt committed in Court.

Blackstone, Vol. IV, ch. 19, classes this disobedience with

This seems to be the Common Law upon which the author-
‘

ities appear to have taken their stand to recognize, by way

of implication though not expressly, the Corone r's power to

punish in such a case for contempt.

403. Needless to say the Superior Courts of Criminal
jurisdiction conserve the right, nevertheless, to punish as an
indictable offence this disobedience. See section 139 of the

Criminal Code.

404. Tt micht be added that it would indeed be extra-
ordinary that the law should give this power to the Coroner
sitting at inquests in the case of a fire, — as it does, — and
should deny it to him in much more serious inquests; in-
quests in which it is a question of personal safety; in the in-

vestigation of the gravest of crimes.

405. How is such disobedience punished by the Coroner?
Such is the second que stion to be settled.

406. At the beginning of Article 2994 of the Revised
Statutes of Quebee, it is seen that a fine of four dollars may
be imposed, in the case of arson inquests. This is the max-
imum figure.

Article 875 of the Revised Statutes of Ontario, on inquests
in case of arson, gives the same figure as the maximum to be

12
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imposed in cases where a summoned juror makes default.
These two Statutes only reproduce textually section 6 of the
former Revised Statutes of Canada, ch. 88, treating of the
same inquests.

And Boys, at p. 117 already cited in this Article, says, at
the foot of the page in a note, that this sum should be adopt-
ed by Coroners rather than any other

407. He does not venture to assert that the Coroner has
not the right to impose a heavier fine, and it would, perhaps,
be risky to assert it, in presence of the fact that our law of
Quebec, at Article 2674 of the Revised Statutes, only gives to
the Superior Courts the right to punish by a fine of five dol-
lars the failure of any juror to appear.

However, as has been seen above, when it is a question of
inquests on corpses, the Statutes being silent, it is Cominon
Law which applies.

Now, we find at Vol. I1, Hawke, ch. 22, sec. 2, that every
contempt of Court perpetrated in the presence of the Court
(and we have seen above that the failure of a juror to obey
the summons is considered a contempt in presence of the
Court) may be punished by a fine or by imprisonment, at the
discretion of the Court.

[t would perhaps be correct to say that it is legal to impose
a heavier fine than four Jdollars.

408. Tt is distasteful to our modern ideas to grant Courts
these extraordinary powers, relics of ancient tyranny, and
Joys’ suggestion is none the less wise for not being directed

by a text of the law, and should be followed.

409. The ancients often condemned without a hearing.
And jurors and witnesses in default were condemned by the
Courts in their absence, “without any further proof or ex-
amination,” says Hawke at the same page.

In our own day there are still sometimes condemnations of
this nature, but the Courts make it a custom to reverse their
judgment when the delinquent can come forward and exon-
erate himself.
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To avoid these irregularities they almost always proceed in
another manner. A warrant to arrest is issued against the
defaulter. He is brought before the Court, and there permit-
ted to show cause why he should not be condemned. 1t hap-

pens often enough that he gives valid cause.

410. This manner of proceeding has now prevailed; cus-
tom has made law. The Coroner should act thus:
In this case he should issue a warrant in about the follow-

Ing terms:

(CANADA

Province of Quebe

District of
I'o all and each of th constables of
the QIBErIoL Of <+ s.sleie domns
Whereas on the....ooocvvee day of nine-
teen hundred and...... order was given t0....co000 e a

constable of the said distriet, to summon a sufficient number
of respectable persons of the said district as jurors at an in-

quest to be held before the undersigned Coroner, the

day of....oovvn.... nineteen hundred and...... in the
house of.....ccovn.. in the parish, (village, town or city)
' 1 R— . ] at...... o’clock in the........noon on the

g L G GRCRE o

Whereas it has been reported under oath, by the said con-
stable, to the said Coroner, that................ residing
e e e the said district, was then duly summoned
personally (or by leaving a written order to his address with
a reasonable person of his family, at his residence) to serve
as such juror at the said inquest, at the time and place above
staled ;

Whereas the said.......... did not appear at the time
and the place above stated, and has made default without
giving any reason to excuse himself;

These presents order you to arrest and bring before me the
TR e i i s to show cause why he should not be punish-
ed for his default, and to be otherwise dealt with according
to law.
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Given at.......... this......... ABY O o6 e w060 nine-
teen hundred and ...... under my hand and the seal of cur
Court.
(Coroner’s signature).

411. Defaulting jurors thus brought hefore the Coroner

may then show cause and have the reasons considered which

they believe to be of a nature to excuse their failur 0 ap-

pear.

412. There can be no valid reasons except those which
tend to establish a real impossibility of coming to the plac

and at the time stated.

413. The fact that a person is exempted by the Statute
from serving as a juror, cannot he accepted as an excuse for
havine failed to appear at a Coroner’s inquest when sum-
moned as a juror. In fact, according to the law of the Act
of Jury, a multitude of persons whose names are on the list
of jurors, to serve in the Superior Civil and Criminal Cou
are subject to wvr!l})linll. and therefore, if they are sum-
moned they should have their right judged of by the She
or later, by the Cuort in certain cases: and if they do not do
so, their failure to appear on the day and at the Court in
dicated, is treated as contempt of Court, Article 2674, Re-
vised Statutes of Quebec.

This law only sanctions Common Law, which declares
contempt of Court (as has been seer in the definition given
above) all disobedience to an order of the Court. There is
disobedience in the fact of not coming before the Coroner, as
there would be disobedience if, once there, the person sum-

moned refused to serve as a juror without valid cause.

414. And all disobedience to an order of a Court, — in
the interest of the sound administration of justice, — should
be punished.

[t is incorrect to say as Boys says at the page last quoted,
(p. 117) “If sufficient jurors attend the inquest, it is un-
usual to fine those who do not obey the summons™; where-

by it would seem as if Coroners were advised not to punish
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in these cases. It would be more exact to say that Coroners
are obliged to make justice respected, and are bound, there-
fore, to punish each time that the law demands punishment.
as in the present case.

415. The costs occasioned by the delinquent, and result-

ing directly from his disobedience, should without any doubt

be reimbursed by him, in virtue of Common Law, which

charges against every person who causes them, the costs and
damages caused.

416. If, when it is a question of answering the summons,
there is no exception, there are, however, persons who, even
at the Coroner’s inquests. may b empted to serve a3 jurors

Who are these persons? Boys has said, at p. 113 of his
work, (same wi\llull) ‘No person J‘l\‘!n.lr» o be ¢ »»'H'l‘w:!
from serving on Coroner’s juries”.

'HH‘ reason l\\‘\ t]\. Il""w‘w' % )w ': wes Not Ve us) or this
opinion is, evidently, that the Statutc Ontario, dealin
with exemptions, does not applv to Coroner 1ro

The same reason might apply to our Provin nes
law on the same subject does not apply to the Coroner’s jur

417. 1In 1825, and later, in 1870. a np-
tion for jurors was passed in England. formall
declared itself not to apply to the Coroner’s and

vet, law officers when consulted on the subject, have decided
that the members of the Bar, exempt by the general law
lating to jurors, are also exempt as Coroner’

claiming that the general law

jurors, thus
as to jurors does not apply to
Coroners. in this sense, that they are not obliced to choose
of jurors made by the
Sheriff, but that all the rest of the general law applies

Boys, in presence of that difficulty, added that it

better for the Coroner not to force persons exempted b

such jurors from the official list

was

the
general law from serving as jurors.

418. The opinion of the law officers in England might
have profited Boys, because in the law of Ontario, as in the
English law, the exception as to the Coroner’s inquests comes

in the general law immediately after the section which treats
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of the list of jurors. The Coroner's Court is not put aside
of that law only for what follows in the law, but in our Prov-
ince the first clause of this law puts the (foroner’'s Court

completely and wholly aside.

419. However, 1 have said that the Coroner should not
swear persons who have the right to be w\w\rl;nll-rf

It is that there xisted, at the time of the introduction of
Enelish laws in Canada, laws of exemption applying to jurors
in all case

Burns, at the word ““jurors™ of his work on Justices ol the
peace ; Blackstone, in the third volume of his Commentaries,
p. 364; Coke, in the first volume of his Institutes, p. 156
West. Vol. 2: 13 Bdward 1., ch. 38; 7 and 8 William I\

ch. 32: here are so many places, among others, where it will

the law as introduced into Canada in 1791
f the

be found that

exempted from serving as jurors, nobles, members

Government. members of Parliament, ministers of religion,

physicians, advocates, and practising notaries, officers of
justice, sick persons, or persons too old, persons under age,
every person who for some reason which he can make known,
might be considered as prejudiced.

Also exempt, when it is a question of a jury brought on a
sudden and without previous notification, every person who
can show. by good reasons, that the service which justice asks
of him is of a nature to work an irreparable injury to him-
gelf, his family, or his master; if it were not thus it would be
tyranny.

420. All these exemptions were created in the public in-
terest.

All persons have been exempted from this public service
from whom the State or the public good expect services at
every moment clsewhere. It is with the same principle in
view that the new exemptions have been added since. And
it is in this sense that Boys is justified in advising the
Coroner to exempt, if they desire it, persons whom the Prov-
incial laws exempt. This recommendation seems wise, and
(while waiting for a law declaring it) may be followed. To
learn these exemptions I refer the reader to the Revised
Statute of Quebec, Articles 2617 and following.
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ARTICLE VIII.

THE SUMMONING OF WITNESSES.

WITNESSES

WITNESSES SUMMONED BY WRITTEN ORDER
FORM OF SUMMONS TO A WITNESS

WITNESSES VERBALLY ORDERED TO APPEAR AT
INQUEST

THIS MODE OF SUMMONING WITNESSES ADMITTED
BY JURISTS

THIS MODE OF SUMMONING WITNESSES AT COR
ONER'S INQUEST IS ACCORDING TO LAW
DEFAULT TO APPEAR ON THE PART OF WITNESS IS
A CONTEMPT OF COURT.

WITNESSES FAILING TO OBEY MAY BE FORCIBLY
BROUGHT TO COURT,

THE CORONER'S COURT IS A COURT OF COMMON
LAW,

THE CORONER’'S COURT PROCEEDINGS ARE RULED
BY COMMON LAW

-COMMON LAW DECLARES CONTEMPT OF COURT THE

DISOBEDIENCE OF A WITNESS,

THAT CONTEMPT OF WITNESSES IS PUNISHABLE
THAT CONTEMPT OF WITNESSES IS PUNISAABLE BY
A FINE

PROCEDURE TO PUNISH THE CONTEMPT OF WIT
NESSES.

HOW THE PUNISHMENT IS TO BE EXECUTED

FORM OF CONDEMNATION FOR CONTEMPT ON THE
PART OF WITNESS.

ORDER OF IMPRISONMENT.

WITNESS OUTSIDE OF THE CORONERS’ JURIS
DICTION.

—~WITNESSES OUTSIDE OF THE DISTRICT CANNOT BE

FORCED TO COME BY THE CORONER.

~WITNESSES OUTSIDE THE DISTRICT MAY BE FORCED

TO APPEAR AT CORONERS’ INQUESTS BY AN ORDER
FROM A SUPERIOR COURT.

441.—A NEW LAW NECESSARY IN OUR STATUTES.
442 —UNWILLING WITNESSES MAY BE BROUGHT INSTEAD

OF ORDERED INTO COURT.
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443 —THE COMPELLING OF WITNESSES TO APPEAR WAS
THE PROCEDURE FOLLOWED BY COMMON LAW,
141.—T0 BRING WITNESSES BY WARRANT AT INQUEST IS

THE STATUE STILL IN FORCE IN CANADA,
445 —THE WARRANT TO ARREST SHOULD BE USED AY
LEAST IN THE CASE OF KNOWN UNWILLING WIT

NESSES.
146-—-FORM OF WARRANT IN THE FIRST INSTANCE
AGAINST A WITNESS.

421. The witnesses are summoned by a constable, ver-
bally or by writing.

The witnesses summoned are bound to obey under pain
of a fine of four dollars.

Unwilling witnesses may be arrested by warrant instead
of being summoned.

422. Nobody calls into question the fact that witnesses
may be summoned by written order or subpoen

One knows that there can be no inquest if there are no wit-
nesses. One knows, besides, that the course usually followed
by the Courts of Justice is to summon the witnesses to ap-
;nui‘.

Nothing is found in the Statute of Quebec concerning the
summoning of witnesses at the inquest in the matter ol
deaths. However, the Revised Statutes of Quebec, Article
2091, declares that the Coroner can summon witnesses when
he holds an inquest in the matter of arson.

Jervis, at p. 29 of his work, edition of 1888, still seems to
rely upon the Common Law to say that the Coroner * has
authority to issue a summons to compel their (witnesses)
appearance when he has been credibly informed that they are
able to give evidence.”

Boys repeats the same thing in the same terms, for this
part of his sentence. Ie adds, p. 118 (edition of 1878)
*“The witnesses are summoned by giving the constable sub-
poenas for them”.

One finds the same thing if one consults Hale, Burns,

Deacon, or any other authority.
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This point being as U stionable as UL stioned, it i3
useless to dwell longer upon it
423.

The subpoena may be as follows:

CANADA
Province of Q\h"tuw
District of

Tue CoroNeER's COURT.

..... district ol
Whereas an 1 on the corpse ol..
held by me, the

‘o
undersigned Coroner, at e on
the. 1a () PR . at 0 Clog of
3 (P e 1001 ;
Vhereas 1 am credibly informed that you are in a position
to give evidence concerning the death of this person;
These presents enjoin you to come to tl inquest at
the above stated place and time, there and en to give
1‘»]‘!1‘{2\(‘.
And henr fail not
AFIVEN BUs .o v on oo - - ‘ . nineteen
hundred and 1l 1 and and the seal of our
Court.
(( oner s

424. As to the

Vi ‘l\,]‘ ordael ]“
may re-read

s, the reader
all that has been already writ

of the verbal order for the summoning of jurors at Article
V. General reasons will there be found whic
well here.

ten on the subject

h apply equally

In Nova Scotia the Statute prescribes a summoning in
writing.

425. But we find this point clearly established in Jervis,
at p. 29 of his work, already cited
We read there:

“It is the duty of all persons who are ac-
quainted with the circumstances attending the subject

of the
Coroner’s enquiry, to appear before the inquest as witnesses

You see, the persons who know the facts are bound to appear

at the inquest, even without being summoned. Farther on,
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at the same page, we read: *“The Coroner being guided by
the information he has received, usually sends a message to
those witnesses whom he thinks material.”

Boys, in the same treatise already cited, at p. 118, says:
“All persons competent to give evidence, who are .'lulll:lile]
with the circumstances connected with the subject matter of
enquiry, should offer their evidence to the Coroner”.

Neitl

principl They could, to prove the exactness of that pre-

1

or Jervis nor Boys show whence they have taken this

tention, have given the long list of all their predecessors

426. To know if they speak truthfully one must go back
as far as the origin of the institution of the Coroner.

[f it be remembered that the. Coroner in opening his
inquest enjoing in a general manner, by proclamation, on all
persons of the four or six adjacent localities to appear at his
inquest, there is found the origin of this obligation imposed
upon witnesses, and at the same time, the origin of the suu
moning of the witnesses without a written order addressed
to a person designed by name.

[t is thence, again, that custom, which is to say, Common
Law, permitted and still permits the witnesses required at
the inquest, to be informed by a messenger.

This notification by a messenger becomes an order, if the
bearer is a constable duly authorized to act for the Coroner,

and, above all, duly known as such.

427. 'The witnesses are bound to obey the order, just as
much as the jlll'l'l'\ are.

Needless to repeat here the reasons already given in the
preceding article.  What appears there as to jurors may be
applied to witnesses. Let us content ourselves with inserib-
ing here the rules to :I|I]r|_\ in case of disobedience on the

part of witnesses.

428. Jervis says, still at p. 29 of the same work, —
speaking of the Coroner’s witnesses: “Should they neglect or
sary, issue a sums-

refuse to attend, the Coroner may, if nece
mons to the constable to bring them into Court.”
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429. The Coroner’s Court is a Court of Common Law,

— see Blackstone, Vol. 111, ch. 4, 5 and 6, and Vol. 1V, ch.
19.

430. As sucl

it 18 ruled by Common Law, and by the few

clauses of written law which are found here and re in
some Statutes,

It is known that statuto law, the great t o |
time. only declares the existing law in p (
modifies it.  As to that which bears on (
quests, the English Statutes introduced in Canada, have all
repeatedly been considered as only declarator

As to the Clanadian Statutes for the Province of Quebee,
they hardly cover more than two paces of our Revised
Statutes They modify English law on the reasons for
which the jury may be assembled, on the tariff of fees, and
on one or two other points One single clause touches on

the procedure to be followed; it is on a question of the

medical evidence. All the rest is ruled by Common Law
431. It is contempt of Court in Common Law
or to refuse to oo to give evidence before any Co irt. when

one 18 bound to do so. Needless to cite the authoriti n

this matter.

“The Coroner has power to compel the witness by sum-
mons, and, in case of disobedience, to issue a warrant to
cause him fo be apprehended and brought into Court™:; as
we read at p. 87 of Jervig’ work, “should they (witnesses)
neglect or refuse to attend, the Coroner, as incident to his
office as Judge of a Court of Record, has authority to issue
a summons to compel their appearance, where he had been
credibly informed that they are able to give evidence, and he
may, if necessary, issue a summons to the constable to bring
them into Court,” p. 29 of the same treatise.

Boys, at p. 118 of his treatise, (edition of 1878) speaking
of witnesses says: “If they: (witnesses) do not (offer their
evidence) he (the Coroner) has authority to issue a sum-
mons to compel their attendance.”
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Let us stop here; the duty of witnesses cannot be contest-
ed since it is the sole guarantee of the holding of inquests,
which cannot take place if they are not bound to attend

them.

432. We have just seen that the refusal to appear on the

part of a witness is contempt of Court. We have seen in a

preceding Article that contempt of Court could be punished
by the Coroner when it was committed by a juror. The
same reasons apply to the present case. We shall not repeat
them.

he

433. 1 have said that the default of a witness may

punished by a fine of at least four dollars For that, I have

the Revised

as my authority Articles 2994 and 2995 o

Sta s of Quebee, already mentioned in the preceding
Article, and also the authorities cited in the same Article.

A\ll relate as much to witnesses as to jurors.

434. 'The mode of procedure is also the same, and the
formula found in the preceding Article for the warrant of

changing what refers

arrest may serve as a model, by
expressly to the juror.

135. I'hat ol which has been no question hitherto. is the

manner of having this condemnationof the juror and of the

witness executed.
In Article 2995 Revised Statutes of Quebec, it is found

that the execution is made by Justices at the General Ses-

siong of the Peace, which ’H'wu'wl by seizure.

[t is further seen that the Coroner may proceed as Com-

mon Law permits him.
It has not been forgotten that this clause of our Statute

does not apply directly to inquests in the case of death, but

only to inquests in the case of arson.
Common Law, See Coke, 4 Inst. 271; Com. Dig. Officer
L

G. 5; Jervis p. 87, agives to the Coroner’s Court the rigl

to condemn for contempt of Court perpetrated in Court. It

has been seen in the precedent Article that the authors

agsimilated the non-appearance of the jurors to contempt
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perpetrated in Court. They say as much of the non-appear-
ance ol a witness, and they add that the fine, as well as the
imprisonment in such cases is left to the discretion of the
Court,

This discretionary power is exercised by the Court I our
days, only with great reluctance, and habitually they guide
themselves in these cases, if they can, as to the fine and im-

prisonment to be imposed, by seeking the fine or imprison

ment 1mposed by the Statutes in circumstances of about the

game nature [t i8 to follow this cood rule that B« d
myself have thought ¢ ible to apply, in the inquest on
deat] e 0 dollars, of Article 299

W 1 in the Revised Statute Qu ¢, Art. 3005, tha
the witness who cannot pav h fine can be condemned in
default to een days imprisonment by the Fire Comm
sioners, to whom the law entrusts the dutv of holding in-
quests, at Montreal and Quebee, in the place of and to the

exclusion of the Coroner.

It seems wise to the Coroner not to exceed this limit.

[ would add here that a statutory law to this effect would
be of a nature to do awav with all doubt, and would effica-

ciously aid the sound administration of justic

436. A condemnation in these cases might be formulated
as follows:

CANADA
Province ol !\)m»"..‘
District of ......

Tue Coroxer's C'oUri

Present :

Whereas the......... any ofi. e nineteen hundred
and....... in inquest was to be held on the corpse of. .. ..
..... I i N e i IR A ES

Whereas order was regularly given to.......... residing
3 B R '+ A s to come to the said inquest, at

the time and place above stated, there to give evidence.
Whereas the ~:llf] ......... refused to come as he wes re-
(]llt'\lml to do so IiA\ llll- <:[i1] ul‘lh'r‘_
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Whereas because of the said refusal I have had the

said.......... arrested by warrant, and that in fact the
gaid............. was brought before me at.............
the . e oviie day of........ nineteen hundred and.........

Whereas the said. ......... could give no cood reason to

justify his refusal.

[ therefore condemn the said....... . to pay (imme-
diately or from now until the........ dayof........ nine-
teen hundred and...... ) the sum of four dollars fine,
beside ERC- BTN -0 & o157 o wesmsiae costs occasioned b is said

refusal, and in default of said above sums being paid within

the prescribed delay, to be imprisoned in the C‘ommon Goal
of the district of..... ..... for the space of fifteen days.
Given at...... . th dav of......... nine-

teen hundred and..... under my hand and the zeal

of our Court.
(Cloroner 8 signature).

437. The order of imprisonment, if there are grounds
for it. would be addressed to the Goaler of the district, and
worded in the form of the condemnation, there being added
at the end:

And whereas the said.......... has failed to pay the fine
imposed within the time therewith mentioned, for these

| RERRIN 4 o6 wovce o in the said

causes | enjoin you to keep th
Goal for the space of fifteen davs. dating from the day of his
entry, and not to liberate him before the expiration of that
said term of fifteen days, unless before the expiration of that
time he payvs the above mentioned sums as fine and costs,
together with the sum of........... dollars for costs of
conveyance to your (GGoal on the i'lt"l'”‘ order.

Here follow the ordinary Fial and the signature of the

Coroner.

438. A very important question naturally arises here.

We have just seen that the Coroner has the power to com-
pel witnesses to appear under pain of fine and imprisonment.

However, the Coroner’s jurisdiction does not extend beyond
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his district. So that he cannot compel witnesses of the neigh-
horing distriet to appear, were they at only a few fect distance
from the place where the inquest is held.

It may happen that there can be no evidence possible from

any person in the district. It may also happen that persons

desirous of not giving evidence at the inquest protect them-
selves from being compelled to appear by taking leave of the
Coroner’s jurisdiction at the moment the inquest is to be
opened.

439. Jervis, p. 87 of the same treatise says: “It does not
appear that there is any means provided for executing such a
warrant (to apprehend an unwilling witness)

outside the

Coroner’s jurisdiction.” The provision of Jervis’ Acts as to

the backing of warrants, apply only to warrants for the ar-
rest of persons charged with offences. and in the absence of
statutory provisions it would seem that the

(Cloroner’s war-
rant 1is,

like any other warrant, available only within the
jurizdiction of the person who issues it.”

Evidently it is time for a law to be introduced into the

Statute permitting of the arrest of unwilling witnesses out-
side of the district. The warrant in this case should be exe-
cuted outside the Coroner’s district, as the warrant of the

Justice of the Peace at his preliminary enquiry. A Pro-

vincial law would suffice for this purpose for the Province
where }i;l.«wl

440. Jervis. attendance

of a witness who is without the jurisdiction may be secured
by a Crown office subpoena.”

after this citation, adds : “The

This manner of proceeding
presupposes a rather long space of time, which does not often
accord with the urgency of Cloroners’ inquests.

441. It happens, again, that the witnesses of the first
cause of the death are all at too great a distance from the
pot where the death finally took

place, to allow of their

being summoned. They are sometimes in another Prov-

ince, or even in another country. It is impossible, then, to
force them to come. and, yet, their evidence may be absolute-
ly necessary so that the jury may declare whether the death
has been the result of a crime or not.
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As the law stands at present, the Coroner is bound, in these
cases, to open an inquest, and yet the inquest has no prac-
tical result.

To obviate this inconvenience the law should permit (he
Coroner, on the demand of the majority of the jury, to go
and get the missing information. This infermation could
be taken as depositions at a trial a iken by a Com
ioner, and it could we
fore them.

[ have said “on the demand
to prevent useless journeys

[ have said “by the Coroner”, because he knows better
than any other what investications are fitting.

(Coroners. T am sure. in cases of this nature, would content

themselves with reimbursement of their travelling expenses

442. VWitnesses krown to be unwilling to come forward,
may be arrested instead ol being summoned

This exceptional power, we know, is granted even to Jus-
tices of the Peace sitting at a preliminary enquiry in cases
of minor importance; in cases of theft of a dollar. for in-
stance, or even less, The law to this end will be found at
section 583 of the Criminal Code.

The Statute has conferred upon Justices of the Peace at
the preliminary enquiry, a power which Common [.aw could
not give them, because preliminary enquiries by Justices of
the Peace exist only by Statutory Law and not by Common
Law.

The Statute has granted them the right which Common
Law has formerly given to those who held the investigations,
that is to say, to the Grand Jury and to the Coroner.

This is what allowed of Jervis saying at p. 2 of his work:
“The Coroners are empowered to cause to be /l/;//rw/uuy[ml
those present at the death and not guilty”, and at p. 29, al-
though it is not very clearly put: “The Coroner may, if ne-
cessary. issue a summons to the constable to bring them into
Court.”

That is why Boys, after having said that persons who
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]\Hu\\ the facts are bound to come, without any order receiv-
ed to that effect but of themselves, to the inquest, adds that
the Coroner may, if they do not come, compel them to come.
This certainly means arrest.

It is the same word which section 2995 of the Revised
Statutes of Quebec uses when it speaks of the powers of the

Coroner to make witnesses come to inquests on arson.

443. It is the idea implied by the word

is found in all Statutes which all tend, to this day, to temper

"!Hlli!'\"“ which
this power which savours of tyranny, but which Common
Law gave to all Courts to exercise to the letter.

[t is so clear that Common Law confers the right to bring
witnesses by force that an author so recent as Harris, at p.
340 of his treatise on Criminal Law, has said: “In order to
secure the attendance of witnesses to the fact, they may be
gerved with a summons or warrant in a manner similar to
that in which the presence of the accused is secured.” And
at p. 330, he tells us that the presence of the accused is ob-

tained by meang of a warrant of arrest.

[t was so customary to proceed against witnesses by war-

rant of arrest that Williams, in his work on Justices of t}

ne

Peace, contents himself with giving a formal order enjoining
the constable to bring the witness designated; and he pub-
lished his book in 1793.

[t is since then that summonses or subpoenas have been in-
troduced in the Statutes, and yet, summonses and subpoenas
were long employed only in cases of petty offences.

444, An English Statute, 2 and 3 Ph. and M., having
force of law at the time of the introduction of Criminal
Laws into Canada, contains a clause which gives the Coroner
the right to bring witnesses to his inquests by warrant.

No Canadian Statute has ever expressly taken this power
away from him.

However, all the other Courts, and even the Courts of su-
preme jurisdiction, have since been deprived of this power.
Subpoenas have to be served at first.

13



194 THE CORONER AND HIS DUTIES

445. The Statutes, at any rate, grant to all, even to Jus-
tices of the Peace at the preliminary enquiry, the right to
resort to the warrant of arrest when it is a question of a
witness who, there i3 reason to believe, is unwilling to come.
The least that can be said is, that when it is a question of in-
vestigating homicide, the Coroner possesses this power, and
he may compel by warrant any witness to come who is re-
presented to him, under oath, as likely to refuse to come on

a subpoena.

suffices to open the

446. TFor formula in this case, it
Criminal Code at Article 583, and to be

cedure therein indicated.

oul !m’ by H:w ln'n—
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ARTICLE IX.
SUSPECTED PERSONS.

447 —ARREST OF SUSPECTED PERSONS,

448, —SUSPECTED PERSONS MAY BE ARRESTED BY THE
CORONER’'S ORDER ANY TIME BEFORE THE VERDICT,

449.—SUSPECTED PERSONS HAVE OFTEN BEEN ARRESTED
BY CORONER’S ORDER BEFORE VERDICT RENDERED

450.—CORONERS HAVE THE POWER TO CAUSE THE AR
REST OF SUSPECTED PERSONS BEFORE THE VER
DICT RENDERED

451 POWERS OF CORONERS TO ARREST FELONS SHOULD
BE EXERCISED ONLY IN CASES OF HOMICIDE

452 —CORONERS HAVE NEVER BEEN DEPRIVED BY A
STATUTE OF THEIR POWERS TO ARREST FELONS

453 —~THE CRIMINAL CODE DOES NOT DEPRIVE CORONERS
OF THEIR POWER TO ARREST FELONS

454.—THE PROCEDURE TOUCHING CORONERS’' INQUESTS
ARE OF THE PROVINCIAL SCOPE

455.—THE POWERS OF CONSERVATORS OF THE PEACE
DIFFER FROM THOSE OF JUSTICES OF THE PEACE

156.—THE ARREST OF SUSPECTED PERSONS IS MADE BE
FORE VERDICT RENDERED ONLY WHEN JUSTICE
REQUIRES IT

457 —SUSPECTED PERSONS' DETAINMENT

158, —SUSPECTED PERSONS MAY BE BAILED OUT

447. 1If necessary, the Coroner may cause the arrest
(before or during the inquest) of any person suspected of
having criminally caused the death of the person who is the
subject of his inquest.

448. Jervis, at p. 2 of the work so often cited (1888)
says: “County Coroners are conservators of the Peace and
become magistrates by virtue of their election and appoint-
ment.” He bases this affirmation upon a judgment report-
ed at p. 515 of Vol. 7 of the Judicial Reports Queen’s Bench
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division; judgment pronounced in 1881, in the course of
which one of the Judges, Judge Lindsay, says: “By Common
Law a man might be a conservator of the peace by his office,
as (amongst others) a Sheriff or a Coroner.,” And Judge
Grose added: “The Coroner is a conservator of the King’s
peace and becomes a magistrate by virtue of his appoint-
ment, having power to cause felons to be apprehended,

whether an l!/\/r/llv\l/(.lr// had been found against him or not.

Jervis continues: “This privilege™, (that is to say to act
as conservators of the peace) “independently of their mere
official duties, they (Coroners) are entitled at this day to
exercise, and are empowered to cause felons to he apprehend-
ed, as well as those that have been found guilty after in-
quisitions, as those suspected of guilt, or present at the death
and not guilty; as also burglars and robbers, in respect of
whom no inquisition can be taken. And this. says Lord
Hale, appears evidently by the Statutes 3 Edw. I.. c¢. 9, and
I Edw. 1., Officium Coronotoris: and with this agrees the
common usage at this day: for many times the inquests are
long in their enquiry, and the offender may escape, if the
Coroner stay until the inquisition is delivered up.”

The author of the citation gives, at the foot of the page,

the authorities upon whom he bases his assertion of this
fact. There are three. besides Male, to wit: Mir. c. 1, s.
13: 1 Brit. 8; Lamb Eiren 378.

[t has been impossible for me to verify the two last. who
are not to be found in the library of the Bar at Montreal,
but all other citations of the same author which I have been
able to verify, allow of mv believing that these authorities

indeed say what Jervis makes them sav.

449. Boys, at p. 5 of his treatise (edition of 1878) grants
the same power to Cloroners. but adds, that in the absence of
precedents in this country, they would do better to leave it to
magistrates named to that end, to order arrest.

However, I know that precedents are not wanting in this
country: at least within the last thirty years alone such ar-
rests by the C'oroner have often been made at Montreal.
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450.

Besides, it would not be because Coroners have not
exercised a power for a llong time that it could he claimed
that they no longer have such power. And it

may, in the
absence of any other magistrate, be of ereat importance that

the Coroner should know and exercise the power which the
law gives him.

Now, this power cannot be contested when. apart from

what we have just read in Jervis, we find other authorities
asserting the same thing, and they are so numerous that I
find it necessary to content myself with some of {hem only.

Harris, in his very recent treatise on Criminal Law. re-

peats verbatim at j

IV of Blackstone’

335, what we have read at n. 292 of Vol.
8 Commentaries, to wit: that the

Coroner
may arrest every felon in his jurisdiction.

And the latter, at p. 290 tells us (evidently from Lord
Hale) what felons mayv be arrested, to wit: not only thosa
persons against whom an inquest has been held, but any per-
son whom there is good reason to suspect of felonv.
In the first volume of these same Commentaries, p. 316,
Blackston savs: “This officer™ (speakine of th ('or
‘13 of equal antiquity with the Sheriff, and was ordained
together with him to keep the peace, when the Earls gave up
the wardship of the county.”

At p. 343 of the same volume, defining the powers and du-
ties of the Sherifl as conservator of the pea

I

oo 1
“He may apprehend and commit to prison all

e has —M»‘I
persons who
break the peace or who attempt to break it. He may, and is

bound, ex-officio, to pursue and take all traitors, murder-

ers, and other misdoers, and commit them for safe custody.”
He does not repeat later, in treating of the Coroner, the du-

ties of the latter as a conservator of the peace, as it 1s plain

if he, the Coroner, has the same duty, he possesses the same
"U\\“f".

Williams, Justices of the Peace, at the word “arrest”
says: “As to arrests by Coroners, |)_\

Westminster (3 Edw. 1. ¢

the above Statute ol
. 9) a Coroner is a conservator of

the peace in relation to all felony, and may apprehend any
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felon within the county without warrant.,” And this author-
ity adds: “Accordingly, when a Sheriff (and he might have
gaid “or a Coroner”) arrested any one w\/'u/u/ of a I\"HII‘\.
the lawfulness thereof was not questioned.”

Chitty, in his treatise on Criminal Law of 1816, at p.
13, says: “It is now fully established that in every case of
treason, felony, or actual breach of the peace, the party may
be arrested on suspicion before any indictment is preferred
against him. The law impliedly affords power to issue a
warrant when it gives jurisdiction over the offence.”

The author then wrote when there was as yet no Statute
that had regulated when and how suspects could be ar-
rested, when Justices of the Peace, (newcomers as conser-
vators of the peace) had begun to hold preliminary enquiries,
had permitted themselves to have suspected persons arrest-
ed, and that their power to do so was contested.

\t p. 26 of the same author, we find what follows:

“Though a Coroner has no power of taking inquisition of
felony, except in case of death, yet he is a conservator of the
peace in relation to all felonies, and may arrest or cause an-
other to arrest any felon.”

This last citation is taken from Vol. IT of Iale, p. 87.
But in support of the whole citation the author gives no less
than eleven different authorities.

Dickson, in his work on Justices of the Peace, at the word
“Coroner”, is the only one of all the authors consulted who
denies the Coroner the power of conservator of the peace, and
of arresting all felons; however, he concedes him these
powers in anything bearing upon homicide.

So that, 4~\|-|"\l|llllg 1"ll\lll|'l'\‘1l, even .'lrlnl‘VIiH‘r{ to |’i1‘|\~1)ll.
there can be no doubt that the Coroner has all the powers
of a magistrate in his inquests, and may have arrested any
person suspected of homicide, and that, before or during his
inquest.

It results unquestionably from these authorities cited, and
from the Statutes of Edw. I., that the Coroner is a conser-
vator of the peace, and that, as such, he possesses the power
to put under arrest persons suspected of having committed

some grave crime against the peace.
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451. 1 have said that Boys, without denying this
power to Coroners, advised them not to avail themselves of
it, under the prefext that they had neglected to exercise them
in Canada; and I have asserted that, to my personal know-
ledge, the Coroners of Quebec had often exercised this power.
[ may add that during the twenty years I was Clerk of the
Police Court at Montreal, every time a prisoner suspected of
homicide was brought before the magistrates, orders were
always given to take him before the Coroner, and that the
latter was the magistrate who disposed of him, while wait-
ing for the end of the inquest.

'his practice was always followed, and I believe it to be
universal in the country.

[t is probable, then, that Boys only meant to say that
Coroners should leave to the other I!Iilf_’isll':l'l~ the charge of
having arrests made in cases other than those of homicide;
as to these arrests, it is certain that Coroners have long left
this matter to the magistrates specially charged to hold in-

quests in these cases.

452. But this power, nevertheless, has never been taken
from them.

In order that they should have it no longer, there would
be needed a positive law declaring it.

There exists no law taking this general power from
Coroners. The Statute 57 Victoria, c. 26, of ()llvln'(‘. for-
bids the Coroner to hold the preliminary enquiry exacted by
the present Canadian Criminal Code in the matter of per-
sons accused of homicide, after inquest held by him. It for-
hids him in this case, but in this case only, to act as Justice
of the Peace. To this end, and this end only, he finds him-
self withheld from exercising the powers of a Justice of the
Peace.

And this does not concern the arrest of the suspected per-
son.,

A recent Judgment of the Court of Queen’s Bench at
Montreal, cited in Lanctot’s work, declared that the Coroner
cannot, at his inquest, compel a person, arrested by him be-
fore verdict on suspicion, to give evidence. This Judgment
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thus recognizes the Coroner’s power to have arrested suspect-
ed persons before the end of the inquest; according to that
Judgment they could not be witnesses, but they could
be prisoners at a Coroner’s inquest. A Statute since has
declared that a person suspected and put upon his guard can
be a witness.

[ had reason to believe, having been credibly informed,
that the same Judge, later on, decided in another case, upon
a Writ of Habeas Corpus, that the Coroner did not possess
this power.

\s the latter Judgment does not seem to have been report-
ed anvwhere, I went to the Judge himself, who then told me
that this latter Judgment of his did not touch upon this
point, and that, moreover, he recoenized that the Coroner
does possess the power to arrest, before verdict, persons sus-
pected of homicide.

[t is expressly enacted, by the 57 Vie. (Quebec) chap. 26,
sec. 1. that in the Province of Quebec no Coroner can act
as a Justice of the Peace in any case arising out of
facts which have been the subject of any inquest held by
him. That is. he cannot hold, as Justice of the Peace, the
preliminary investigation in cases in which he has already
acted as a Coroner. That Statute does not deprive him of
the power to arrest before the verdict rendered.

Section 568 of the Criminal Code provides that, if, upon
any inquisition taken before a Coroner, a person is charged
with the homicide, the Coroner shall, if the person be not al-
ready charged before a magistrate, issue his warrant to arrest
and convey the person affected by the verdict before a magis-
trate for preliminary examination. This law obliges him to
make the arrest then, if not already made. It does not deprive
the Coroner of any of his powers to arrest before or during

his inquest.

453. It has been claimed that this power is denied to
Coroners because none of the sections of the Criminal Code
make mention of it. And yet the sections 22 and 25 of the

Criminal C'ode mention the persons who have the right to
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arrest, or to cause arrvest. It has not been noticed that sec-

052 (paragraph 3) makes use of the expression
“Peace officer”,

tions 22 and

[t has not been remarked that., |v_\ “Peace Officer”, section

3 (par. 5) of the Criminal Code declares that every person

employed in maintaining the public peace is meant.

(Conse-
quently, every conservator of the

ol peace 1s included, and

Il!t'l'r\‘.ulv, the Cloroner.
They have not wished to understand, either, that section

of the Criminal Code says expressly that nothing in the (‘ode

shall lessen the powers of arrest conferred by any Artic
force for the time heing.

30

n

454. And it has been forgotten that the Criminal Code
has guarded itself carefully from touching upon the powers
conceded to the Provinces

[t has (in ignoring the Coroner

as far as im\\ﬂ"'u
nized that to the Provinces be

ongs the right to legislate on
the ]ll'\)ll'lllll"l' before (loroners.

The little statutory law on procedure before these judicial
officers is to be read in the Provincial Statutes

If the Criminal Code had declared the withd

only.

rawal of the
Coroner’s power to arrest, it would have exceeded its powers,
as much as if it had declared that persons could not longer

be arrested by virtue of some Provincial Laws: fo

by virtue of the License Law. Such

mstance

a provision in the Code

would have been against the rule generally followed by the
Federal Parliament. that is, to leave police matters to the

Provincial Parliament exclusively.,
Hence, the Provinces alone have the right to prescribe the

duties and powers of the Coroner at the inquest. They alone

could have recognized or denied to the Coroner the power to

arrest at inquest on corpses, as they did grant it to the Fire
Commissioners at inquests on arson.

455. 1t has been sought to deduce an argument from the
fact that at Article 2560 of the Revised Statutes of Quebec
it is stated that the Coroners of Quebec and Montreal can-
not act as members of the general commission

of Justices of
the Peace.
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This law prohibits Coroners in these districts form acting
as Justices of the Peace in the holding of preliminary en
quiries into criminal charges, and from presiding at sum-
mary proceedings as a single Justice of the Peace; but
does not take away their other powers as conservators of the
’)1‘:1\".

Indeed, the general powers of conserving the peace, and
the special powers of hearing and judging criminal offences,
are two distinct things.

These two powers belong to Justices of the Peacx The
first belongs to them nulllinlllll\ with those who possessed it
hefore them. See Blackstone, Vol. I, pp. 350 and 353.

The reason of Article 2560 is perceived with difficulty, ani
it has been repealed since, and the Coroners of these two

districts can now act as Justices of the Peace.

456. But this power of arresting before or during in-
qlil'\l\ ~hui1]| be exercised Hlll" for reasonable Hmli\~'~. .le!
where there is necessity for it. That is to say, when the in-
formation goes to show that, in all probability, the person
suspected seems to be the author of the homicide, and that
without such precautionary measures the ends of justice can

not be attained.

457. 'The power to arrest includes that of detaining, or
having detained.

Blackstone, in the fourth volume of his Commentaries,
page 296, says what is to be done of the person arrested. He

says that he has to be carried before a Justice of the Peace.

It 13 clear that he refers to prisoners arrested by others than
Justices of the Peace. He goes farther and gives the reason
why he has to be carried before a Justice of the Peace. The
reason given is that the said person arrested has to be
examined in writing before the Justice of the Peace concern-
ing the suspected offence. The Justice of the Peace must,
at the same time, take cognizance of the facts of the alleged
offence, that is, must make the preliminary enquiry.

Well, in a case of suspicion of homicide the law wills that
the first primary enquiry has to be made by the Coroner, who
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has all the powers of a 'iu»im' of the Peace, for the ends of
his inquest. The Coroner is the one who must enquire into
the facts, therefore, he is the one who is to examine at first,
at his inquest, the suspected person. Consequently, it is for
him that the person is arrested, and for his inquest that the

person i8 kept for examination,

The Statute cited by Blackstone as stating before whom

the person arrested to be brought, is chapter 10, 2 and 3
Philip and Mary. If we read the Statute we find that
1t did not deprive Coroners of concerninge themselves, as for-
merly, with enquiring on suspected homicides. And it was
then only one year before that Parliament had sanctioned
another law regulating the way the evidence was to be tak-
en by Coroners in their inquests on deaths, 1 and 2 Ph. and
M. chapter 13; law by which Coroners were recognized to be
the magistrates to enquire first in cases of homicide.

[t follows, evidently, that it is before the Coroner that a
person arrested at that stage of the ||I‘wnw‘-]1l|*_’~ has to be
brought, and that it is for him and for the ends of his in-
quest that such person is kept; even should that person have
been brought before a Justice of the Peace, this Justice of
the Peace would order him to be sent before the Coroner for
his inquest, as it is always done in practice.

The same author, in the same volume, page 292, speaking
of the officers who are authorized to arrest without warrant,
mentions Coroners, amongst others, and does expressly de-
clare that the constable is the only one of those officers who
are bound to bring their prisoner before a Justice of the Peace;
which shows that the other ones,—the Justices of the Peace,
the Sheriff and the Coroner,—were the proper magistrates
to examine themselves the person arrested. This power has
been withdrawn from the Sheriff; it has never been with-
drawn from the Coroner bound to enquire in cases of
homicide.

458. 'The Coroner may have the right to admit to bail a
suspected person, pending his inquest. He is given this
power after verdict, by virtue of Article 568 of the Criminal
Code.
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Article 603 of the Canadian Criminal Code wills that bail
in the case of homicide, punishable by death, should be taken
only before the Superior Courts. So that Coroners can judge
that it would be unwise to admit to bail, pending his inquest,
a person almost surely to be declared a murderer. The rules
to guide Coroners in such cases are the same which apply to
bail after verdict, as granted Coroners by Article 568, and

the reader will find them later on at Part V, Article II of

this work.
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PART 1V
INQUESTS WITH A JURY.
ARTICLE 1.

PLACE AND TIME OF INQUEST.

459—PLACE AND TIME OF THE INQUESIT

460.—INQUESTS IN THE PUBLIC ROAD

461.—INQUESTS UNDER SHELTER

462.—INQUESTS IN A ROOM NEAR THE PLACE WHERE THE
CORPSE LIES

463.~~-INQUEST TO BE HELD IN ANOTHER HOUSE, IF NE
CESSARY

164.—THE CORONER SHOULD NOT BE OBLIGED TO PAY
FOR A ROOM

465.—THE INQUEST SHOULD BE KEPT IN AN
PLACE.,

ACCEPTABLE

466.—THE INQUEST CANNOT BE HELD ON NON-JURIDICAL
DAYS

467.—VERDICTS CANNOT BE RECEIVED ON SUNDAYS

468.—THE LAW SHOULD PERMIT THE HOLDING OF
INQUEST OF NON-JURIDICAL DAYS.

469.—A PROVINCIAL LAW PERMITS IT.

470.—THE INQUEST MAY BE HELD AT ANY HOUR.

471.—THE INQUEST SHOULD NOT BE HELD AT UNREASON
ABLE HOURS.

459. The Coroner’s inquest with a jury may be held in
any suitable place in or near which lies the corpse, provided
that, if it be held before seven o’clock in the morning or
after nine o'clock at night, the persons called as jurors or as
witnesses be not punishable in case they refuse to appear.

460.

street, as some old writers inform us.

In times remote the inquest was held in ihe

“In olden days the
impannelling of the Coroner’s inquest was commonly in the
street, or an open place, and in corona populi.”

Joys, p. 111;
with authorities supporting it.

Jervis p. 19,
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461. But this method has long been abandoned. The
inconveniences indeed, on account of the rain, snow cold, or
excessive heat, which made it difficult to proceed, to write,
and to sit at ease, soon caused this primitive method to be
changed. Preople now shelter themselves under a suitable
roof.

462. “After the jury are satisfied with the view,” (of the
body) says Jervis at p. 28 of his treatise, “they usually ad-
journ to another room in the same house, or to another place,
where the inquest is held.”

Boys, at p. 127 of hig work, citing Jervis as authority, says:
“They need not sit in the same room with the body, nor at
the place where it was found.”

Custom became law, and this custom has existed every-
where to this dayv, and will continue to exist, because it 1s
absolutely essential to the sound working of, as also to the

respect due to the administration of justice.

463. Usually it is in an adjoining room of the house
where the corpse lies, that the inquest is held.
It mav happen. however, for one reason or another, that

the inquest must be held elsewhere.

464. 1In the one case. as in the other, the Coroner should
not to be obliced to remunerate the owner of the room. When
the inquest is held where near relatives of the deceased live,
no payment can nor should be claimed. When it takes place
outside of such dwelling, the municipality should be obliged
to furnish the room at its own expense; a public hall, for in-
stance, or any other acceptable place which can be pointed
out by the municipal authorities.

In the case of the municipality’s refusal or neglect to pro-
vide a place, the Coroner should have the privilege of renting
a suitable place at a reasonable figure, which the municipal-
ity should be bound to pay on the order of the Coroner.

It would be a means, at least in the Province of Quebec,
of settling this difficulty which never fails to arise each time
that it is a question of constructing a morgue.
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As the law of our Province is at present, the Coroner pays
I h
for the room, when he cannot do otherwise, and is refunded

hy the Government.

465. 1 have designedly used the word “acceptable” to pre-
vent the holding of nquests in stables, sheds, or shops |
might even add in rooms where intoxicatine liquors are

dealt out.

[t will be agreed that these are not suitable places where-
in to hold a regular Court, even though it be but the petty
Court of the Coroner ['he dignity of justice calls for high-
er consideration.

I ntume to | be added to the law that “mu-
nicipali e bhound furnish gratuitously a tabl
room for the inquest, and that it must be neither a stable, a
shed, a shop, nor a tavern.”

466. At p. 10 of the same work of Jervis we read: “The
proceeding by inquisition is a judicial act, and should not
therefore be he Id on a Sunday. which 18 dies non jurid cus,
in which no judicial act ought to be done.”

And in Bovs. p. 110: “The proceedines b nquisition be-

ing judicial, must not be conducted on a Sunda

467. Article 729 of the Criminal Code and its amend-

ment of 1900, allowing a verdiet to be received on Sundays

or holidays. does not apply to Coroner’s inquests, but only to

criminal trials in the Court of King's Bench, for which the

Federal Parliament then legislated. It would not apply,
even though the Statute has made use of the words “every
court”, because the Federal Parliament has no jurisdiction
to legislate, in the present case, without the consent of the
Provinces. Besides, since the passing of this Federal law,
a Court of Ontario has decided in this sense. See Lanctot's.

468. If this law does not apply, it is none the less true
that a law should permit the holding of inquests on Sundays
and holidays, during the hours which suit the people.
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To proceed at once is sometimes right, and the public
generally would not complain.  Indeed, T might add, they
t.

would often be well pleased by
469. The Statute of Nova Scotia permits it.

470. 1t is seen at the heading of this Article that the in-
quest may be held at any hour.

There is nothing on this subject in any Statute, or in any
authority. Our reason for these words is that experience
has shown us that it is sometimes easier to hold these in-
quests in the evening, or even at night, than in the day
When there is no objection to an inquest being held at night,

‘ |

when it can be held as well, or even better at night than by

day, why should it not be done?

471, There is, however, a proviso which I have consider-
ed useful to add, which is, that neither jurors nor unwilling
witnesses can be punished when they refuse to attend on the
Coroner’s request, for the reason that they cannot be depi
ed of legitimate repose, to which they are entitled; and for
this reason it is considered illegal, because of the tyranny
pertaining to such a nroceeding, as to force anvbody to at-
tend an inquest opening before seven in the morning, or alter
nine o’clock at night.

It should be clearly stated by the law, that each juror o
witness who consents to attend at these unusual hours, is
bound to remain to the end, because their consent being giv-
en in the first place would be the cause of opening the in-
quest then.

The Coroner should never open an inquest at unreasonable
hours when it is likely to be long. He should also adjourn
an inquest proceeding at such hours, as soon as he finds it
likely to last longer than he first thought.
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ARTICLE II.

PUBLICITY OF THE INQUEST.

472 —FUBLICITY AND SECRECY OF INQUESTS

t73.—THE GENERAL REASONS IN FAVOR OF PUBLICITY OF
AN INQUEST

474—AN OLD LAW DECLARES THE CORONERS INQUEST
IS TO BE PUBLIC.

475.—A JUDGMENT OF A COURT HAS PRONOUNCED IN
FAVOR OF PUBLICITY,

476 A JURIST'S OPINION AGAINST PUBLICITY

477—~THE CORONER'S INQUEST IS THE INQUEST OF THE
PUBLIC.
478 PUBLICITY OF THE INQUESTS AIDS TO JUSTICE

479 REASONS TO HOLD THE INQUEST SECRETLY SOME
TIMES.

480.—REASONS FOUNDED ON MORALITY.

481 REASON FOUNDED ON THE FEAR TO SEE THE

AUTHOR OF THE CRIME ESCAPE

182, —HOW THE CORONER IS TO CHOOSE BETWEEN PUB
LICITY AND SECRECY.

483 —ANOTHER REASON GIVEN IN FAVOR OF THE SE
CRECY OF INQUESTS.

484.—THIS REASON HAS BEEN FOUND IN A JUDGMENT IN
A CASE.

485.—THE OPINION OF JERVIS ON THIS REASON SEEMS
TO HAVE GONE TOO FAR,.

486.—THE CORONER HAS THE POWER TO EXCLOUODE PER
SONS FROM THE INQUEST ROOM FOR GOOD CAUSE.

487 —THE INTERESTED PARTIES HAVE THE RIGHT TO
BE PRESENT AND REPRESENTED AT INQUESTS.

488, —THE CORONER TO ADMIT OR REFUSE THE ADMISSION
OF COUNSELS OF INTERESTED PARTIES IS GUIDED
ONLY BY THE INTERESTS OF JUSTICE,

489.—PUBLICITY GIVEN TO THE DOINGS AT AN INQUEST

490.—PUBLICITY THE GENERAL RULE,

491.—FACTORY INSPECTORS HAVE A RIGHT TO BE PRES-

ENT AT CERTAIN INQUESTS.
14
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472. The inquest is public.

It may be held secretly when publicity would hinder jus-
tice in the later investigations, or when decency demands it.

In either case, those interested have a right to be present,
or to be represented by a lawyer, but all other persons may
be excluded, if necessary.

473. As has been seen at the beginning of the preceding
Article, the inquest in ecarly times was held in the street or
public place. This shows that the inquest 1s to b held pub-
licly.

The whole of Jervis’ p. 19 is to be cited here:

“In support of the publicity of the proceedings, it is urged,
first, that the duties of the Coroner, and the obligations of
the public towards him, show that the enquiry is public;

secondly, that individuals have interests with reference to the

inquest which can only be exercised by a right of access; and
lastly, the dicta of learned judges are adduced to show that
the [H"M'V‘Hlm:\ should be open and l»th',“

“In support of the first proposition it is contended that the
enquiry of the Coroner does not necessarily lead to accusa-
tion; and that the possibility of its terminating so is not a

ground sufficient for saying that it should be secret.”

474. “The Statute of Marlbridge is also cited as a legis-
lative declaration that all persons of the age of twelve years
were bound to be present at an inquest for the death of

BN s i

475. Sir T. Smith, in his History of the C'ommonwealth,
observes that “the impanelling of the Coroner’s inquest and
the view of the body is commonly in the street”, ete. And
:hat author adds that Lord Hale, in the course of a Judg-
ment, declared that “all the parties present at the death of
the party are bound to attend the Coroner’s inquest, and their
not appearing is a flying in law, and cannot be contradicted.”

476. Boys, at p. 111 of his work, immediately after having
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said that the inquest was formerly held in the street, says:
“It seems from the best authorities that the (th ;r'l"nw)

have not (the right to attend inquests)” and, what is more

extraordinary, he gives in support of his opinion tl TG
tation of Sir 'I. Smith which Jery 1ses in order to prove
{ contrai And B 1 un 1n | itement
that nd vin 3 { not b d in Lr-
bitra I \ ] 1 0 howin 1
tutl A 1 18 I ( v litt on the side o
pu nd nis pro lings ) seeretly
o I 1 Lrom 1 n tha I nquest

* 1A "
should be publie.

477. 1t might be added that, if the inquest is no longer
"

held as formerly in |\11Mh places, it has, mone the less, con-

tinued to be the inquest of the pub [t is to public opin-
ion, represented by the jury, tl State refers to know

whether there is erime or not.

478. Experience shows that publicity almost iny iriably
results (thanks to the conversations between persons distant
from the place of the inquest) in making known witnesses
who might otherwise remain unknown and ignored

The publicity of the inquest, I affirm from often having
gseen it, aids investigations more often than it hinders them.

Jervis, at p. 26 of his work, admits that publicity “aids in

1)

the detection of guilt

479. But if the inquest should, as a general rule, be pub-
lic, it is none the less true that there may be cases in which
the inquest should be secret.

“Such an enquiry”, says Jervis, at p. 24, “ought, for the
purposes of justice in some cases, to be conducted in secrecy.”

He gives a reason: “It may be requisite that the party
suspected should not, at so early a stage, be informed of the
suspicion that may be entertained against him, and of the
evidence upon which that suspicion is founded, lest he should
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evade justice by flight; by tampering with the witnesses, or
by any other means. Cases may also occur in which privacy

may be requisite for the sake of decency.”

480. The last reason is a foregone conclusion and can In

no wise be a matter of doubt. Justice would be unworthy

he name if it tended to the moral ruin of society. And

have always taken means not to injure the publi

the Court

by a publicity detrimental to morality.
p I ) )

481, 'T'he other reason given cannot give rise to obj ons

either; it is not, however, so easl found, or so fore

Cases may even present themselves where it may
purposes of justice that a suspected person should know from

the beginning that suspicions are being weighed against him.

His bearing, after this knowledge; his attempts at evasion
or tampering with witnesses, migl under certain cir -
stances, afford a new element useful to the judicial prool

482. 'The Coroner should use his judgment with grea
discernment before holding his inquest privately. He shoule
never forget that to act thus is, on hig part, to exercise a 1

of exception, and that he cannot do so unless it is unques-

tionable that the purposes of justice exact it.

483. At page 24 of Jervis’ work, we find another occasion
when the inquest may be held secretly. It is, to use Jervis’
own words, in “cases in which it may be due to the family of
the deceased.” The author gives the reason for this opinion:
“Many things”, says he, “may be disclosed to those who are
to decide, the publication of which, to the world at large,
would be productive of mischief, without any possibility of

goold.”

484, The whole of this page from Jervis is taken textual-
ly from a judgment in England, in a case of Garnett vs Fer-
rand, cited at length in the reports known under the abbre-
viation B. & C., at p. 611 of Vol. 6.
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485. 'This last opinion appears in the judgment in an in-
cidental manner. The Court had to pronounce upon the right
of the Coroner to exclude from the inquest chamber a person,
or persons not concerned, and had not to pronounce upon the

case where there is ground to proceed privately.

[f one judges by the reason given in support of the preten-
tion that to spare the family of the defunct inquest may
sometimes be private, it results that it 1s on In 1808
wher 1!1*']»:w-1 to be adduced may be of y[r:“‘.ll L nature,
that is to say, an injustice to third parties. It can only b
to avoid an injustice that this right may be exercised, and not
to spare the feelings of relations or connection If one were
to go by family wishes, the exception would become the rul

486. In the course of this same judgment the Court
'||n!u|l;"iifl defined what should be v”|‘!.'r'~'wul by !‘H!’!!" in-
quest,

It is not, says the } idgment, because the ingu
that every one has the right to attend the inquest. No; the
smallness of the place, the impossibility of proceedin n a
suitable manner if there are too many present, are so many
circumstances giving the Coroner the right to exclude certain
persons from public inquests.

[n that very judgment the Court decided that Garnett,

whose conduct at the inquest had been judged improper by

the Coroner, had been legally put out of the room.

487. 'The text of the present Article says that in all cases
those interested have the right to be present, or represented
by a lawyer.

I'n making such a statement I use in support thereof the
broad ideas held at present in matters of justice; the fact
that it is generally regarded as unjust to hold inquests which
are kept secret from those interested, and that justice runs
the risk of being justice no longer, by seeing only one side of
the question; as well as the fact that for a considerable time
in the generality of cases this custom has been followed, and
that thereby it has become custom, which means law.
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488. And that, notwithstanding an old judgment in the
case of Barclee, cited at p. 5 of Jervis; which declares:

“What interests may be represented by Counsel or Solicitor
upon the inquest, is a matter entirely within the discretion of
the Coroner.”

['his judgment itself recognizes that to exclude those in
terested, or their accredited legal represcntatives, the Cor-
oner should be guided by the interests of justice, and by no
other consideration. “If iv seems”, continues this judgment,

“that the jury are likely to be benefitted by assistance (of the

“ Counsel) he (the Coroner) ought to allow them to be heard.

“1t is usual to allow the family of the deceased and any per-
“gson who is h‘._,i‘\ to be accused by the veratet, to be re pre-
“gented by Counsel if they desire

489. Coupled with this question of publicity, another

question, well within the same sphere, presents itself, which
it is well to touch upon here. It is the publication of tes-
timony by the Press.

At the same p. 25 of Jervis we find, upon this subject, the
following: *It 1s most mischievous to the temperate adminis-
tration of justice that either during or before a judicial ex-
amination, a statement should be published of facts which are
to be made the subject of a subsequent trial; and it is still
more mischievous when that statement is accompanied by
comments. For these reasons it has been held to be illegal
to publish in a newspaper a statement of the evidence given
before a Coroner’s jury, even though the statement was cor-
rect, and it was not imputed that the party publishing was
actuated by malicious motives in the publication.”

This opinion is drawn from four judgments, to wit : against
Fleet, against Fisher, against Lee and against Thwaites. This
opinion is still held, from time to time, by some persons, and
even by magistrates.

But if it is Common Law, the least to be said is, that it has
so long been a dead letter that it runs the risk of not being
revived.
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Jervis himself, at the same page, seems to doubt whether
this jurisprudence would be adopted in our times, and believes
that the contrary would be law if the occasion were aflorded

the Courts of our times to decide in a similar case; an occa-

sion difficult to suppose, seeing that “wl)ml\" r nearly so,
ventures nowadays to dispute the right of such publications

when they are neither malicious nor injurious to society.

Here is what he adds: “It must, however, be observed that
publications of this sort, although they may in strictness be
illegal, have a tendency to protect innocent persons by com-

1 f 1 1

municating to their friends a knowledge of the accusation;
they are calculated also, by exposure, to prevent the repetition
of crime, and, above all, to aid in the detectlon of guilt. And
different notions now prevail upon this subject from those
expressed by the Judges in the cases referred to, the publica-
tion even of ex parte proceeding, if made honestly and fairly,
being no longer the subject of prosecution.”

[t is "\i”."“‘.\ enacted by Sec. 290 of the Criminal Code
that no one commits an offence by publishing in good faith,
for the information of the public, a fair report of the public
proceedings, preliminary or final, heard before any Court
exercising judicial authority, nor by publishing in good faith
any fair comment upon any such procedings; and it has been
held in England that the rule embodied in this section of our
Criminal Code applies to ail Courts of justice, superior or
inferior, of record or mot of record, and that it is immaterial
whether the proceeding be ez parte or not. (See Odgers, on
Lib. & Slander, 3rd. Ed., 278, and Usills v. Hales, 47 1. J.,

C. P, 323).

490. Hence, it is not exceeding the truth to say that,

as

a general rule, all inquests should be public, and cannot be
held secretly, and that nobody can be excluded unless for good
and valid reasons; in other words, when it ig in the interests
of justice in the broadest and best understood sense. As Boys
says, at p. 12 of his work: “When anyone is excluded it should
be for a just cause and after due consideration.”
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In practice, it is always better to allow journalists to attend
inquests, and to request them to omit from their report such
parts of the evidence, as being published might, in the Cor-
oner’s opinion, be detrimental to the ends of justice.

This method, followed at Montreal for several years, has
had none but excellent results. It would, perhaps, be useful
to prohibit, by a law, disobedience of the Coroner in cases of
this nature, and to make it a contempt of Court.

491. The law of Quebec gives to Factory Inspectors the
right to be present at inquests when the death is the result
of an accident in some buildings, that is, buildings on which

the law gives them a control.
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ARTICLE I1I.
SWEARING THE JURORS.

THE JURY IS SWORN AND VIEWS THE CORPSE.
NATURE OF THE OATH TAKEN,

THE REASON AND MANNER OF THE OATH.
FORM OF OATH TAKEN BY JURORS
COMPETENT PERSONS SHOULD BE
JURORS.

SOLEMN AFFIRMATION,

THE CORONER INFORMS HIS JURY OF THE NATURE
OF THE INQUEST TO BE HELD.,

THE NATURE OF THE INFORMATIONS TO THE JURY
BY THE CORONER

VIEWING THE BODY BY THE JURY.

THE MOTIVE FOR THE JURY TO VIEW THE
HOW IS THE VIEWING OF THE CORPSE
PLACE.

HOW IS THE INQUEST OPENED

THE FOREMAN OF THE JURY.

SWORN AS

BODY.
TO TAKE

492. When not less than twelve acceptable jurors are
assembled, they shall be sworn by or before the Coroner
diligently to enquire touching the death of the person on
'whose body the inquest is to be held, and a true verdict to
give according to the evidence, to the best of their skill and
knowledge, without fear or favor, affection or ill-will,

The oath may be replaced by a solemn affirmation or
declaration from jurors who refuse to be sworn from con-
scientious motives.

After the oath or affirmation has been taken, the Coroner
details briefly to the jury the object of the enquiry.

And then, if it is not in the same room, the jury go to
view the body.

493.

ticle repeats, word for word, sub-section III of Article III

The first paragraph at the head of the present Ar-
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of the English law, to which have been added at the begin-
ning, before the word “jurors”, — the word “acceptable”,
and at the end, the phrase “to the best of their skill and know-

ledge, without fear or favor, affection or ill-will.”

494. It is a recognized rule that every jury, before hear-
ing a case upon which they would have to pronounce a judg-
ment, should be bound by a solemn promise, that binds their
conscience, and by which they promise to do justice.

The Courts have long since, in English countries, adopted
the oath as an expression of this promise, and Statutes have
often legislated in this sense.

The oath is taken upon the Gospels by Christians, on the
Old Testament by Jews, and by infidels, according to the

manner recognized by their religious beliefs.

495. 'The reasons for the addition of the last part of the
first paragraph, are, first, that the English Law of 1887 can-
it was formerly the recognized

not be law here, and that
At p. 17 of Jervis’

formula followed at Coroners’ inquests.
“and to the best of your skill and

work we find the words:
This 1s

knowledge” added (in the form given of said oath).
the old form of oath, and survives, no doubt, from the time
when the jury were selected with special reference to their
personal knowledge of the matters to be enquired into.”

The words “without fear”, ete., are added only because they
are found in the formula followed since time immemorial,
and that by adding them here, the section itself is found to
serve as a formula: and it has, besides, the advantage of re-

producing wholly the old formula that has always been used
in Canada.

496. The word “acceptable” has been added because the
Coroner is in duty bound to make sure that the persons who
ghall be called upon to render a verdict, be capable of doing so
suitably. “The jurors”, says Umphrey, p. 185, “are not chal-
lengeable, but an objection may be admitted.”

497. Custom, which introduced the oath into procedure,
was not long in admitting the solemn affirmation in its stead
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and place, for persons, who, because of their religious beliefs,
relused to take the oath. On their part the affirmation is con-
sidered as a moral bond which obliges them to act according
to their conscience; and for them to render a verdict con-

trary to their convictions or judgment, would be as wrong as

it would be for a person who has taken his oath.

Statutes came later to recognize the legality of this mode

ol

procedure.  Statutes have even declared to be a perjurer
him who, in his evidence upon such affirmation, tells a false-

hood. Section 24 of the Canada Evidence Act 1893 sa

Vs S0

Of the cne and the other, that is to say, of the validity of

the solemn affirmation, as of the offence of perjury, the
Statutes have only declared what was already Common Law.

In all Courts or tribunals everywhere, whene

was and is required, the solemn affirmation could and can

replace it for reasons of conscience.

498. It is at p. 28 of Jervis, and at p. 121 of Boys that
we find that the Coroner should instruct the jury as to what
is to be the .\H["]‘\I of the mnquest.

Both Jervis and Boys say that these instructions of the

Coroner come after the jury have seen the corpse. It seems
more fitting that these instructions should come before it.
Joth declare that the corpse is part of the evidence, (and
there is no doubt on this point) it is always before proceeding
to hear evidence that the jury have a right to know why they
sit; of what is in question; what there is to do and in-
vestigate,

This instruction, then, is more in place before than after
viewing the corpse.

499. Neither Jervis nor Boys, nor any other author, has
attempted to say upon what the Coroner’s instructions should
bear; we shall supply the deficiency.

The facts which the Coroner knows and has reason to be-
lieve should be proved, ought to be succinctly stated; and
the jury should be forewarned, in each case, that they have
to say where, when and how the death took place, and above
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all, if it is due to homicide or not, and whether the homicide

is criminal or not.
This is the aim of the inquest. It is most important that
the jury and all persons present, interested or not, should

understand that it is a question of seeking but one thing,

“criminal homicide.”

[f one would avoid the annoyance of profitless questions,
an endless inquest, and the wearisome trouble of continually
suppressing irrelevant evidence, it is needful that all should
thoroughly understand that it is not a question of finding
matter for an action of damages. It is needful that the jury
thoroughly understand that they have not the right to blame
persons who are not, in their opinion, guilty of homicide.

500. At last comes the opening of the inquest itself by the
view of the corpse.

Anciently this first act was one of the main elements of
the proof. In early times, as a fact, as there were no rec-
ogmzed specialists in this matter, justice had recourse to the
good sense of average men to judge of the marks of violence
upon bodies, and to seek their origin or cause. It was an act
of wisdom to resort to the judgment of twelve persons rather
than to that of a single one; and old-time authors have all
written pages full of details on this subject, recommending
every precaution which seemed to them necessary ‘and useful
in this case.

The writers who followed blindly copied their predecessors;
gome of them having even added their own ideas. My two
authorities, who have helped me so much hitherto, have fol-
lowed the same path.

For my own part, I do not hesitate to say that this pro-
cedure, to-day, is no longer of the same importance, and that
all the precautionary measures recommended by old-time
authors have no longer reason to exist.

Now that there are physicians; that they are better qual-
ified than an ordinary person to judge of the extent or gravity
of lesions, as of the instruments that have caused them, the
jury decides, and should decide upon the lesions, according
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to the dicta of the physicians, rather than according to what
their ignorance may cause them to thiik. In other words,
since the advent of medical science, and commensurately with
its progress, it affords justice

more certainty upon the sub-

jeet of lesions than does ignorance, even that of twelve

men, strangers to medieal science; and the Criminal Courts
and others long since :H]u[b[wi this view.

501. The view of the corpse has now no longer any but
two aims: the first to verify that it is indeed a dead person
of whom it is a juestion, and the \‘\wlle Lo l!l.\}. sure wheth-
er the physician has noted well, at the examination of the
corpse, all tl sions seen on it; in other words, whether it
has been examined so as to help or hinder justice.

While not so useful, the examination of the corpse by the
jury remains none the less necessary, because it is still the
law. That part of the procedure could be dispensed with
without exposing justice to err.

502. Boys, at p. 122 of his work, declares that the jury
and the Coroner should examine the corpse together and not
separately.

He does not say where he finds his authority to maintain
this assertion: there is no doubt, however, that he found it .
in some old writer.

The thing was necessary when, in olden times, the Coroner
and the inry made together the medical examination of
corpse.

the

[t is so no longer, and the obligation long since passed away
The corpse may be seen by the jurors apart from o
other, and apart from tl
from it

ne an-
1e Coroner, without justice suflering
in any way.

The thing was long practised thus in England when a
Statute, 6 and 7 Vict., ch. 83, s

2. came to declare what the
law was, and changed that mode of procedure.

This old mode of procedure must have been introduced
with the British domination, into Canada. But it i3 not
followed invariably, at present, and Coroners and jury in
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he corpse together or <‘-]v;n':|1r‘|_\', accordine to

practice view t
convenience,
The important thing is that each juror see the corpse, and
that the Coroner be in a position to attest that each and all
have seen it. The Coroner, if not present at the viewing of
the corpse by the jury, and if he has doubts, may question

on this point each sworn juror.

503. [f one looks l||:‘wlgi| the treatises on the duties of
(‘oroners, the most recent as the most ancient, — one finds
a multitude of formula to be followed at the opening of an
inquest.

They are: a proclamation cried pompously by the con-
etable, — a proclamation in sacramental terms; the nominal
call of the jurors, with checking of names; the nomination
or choice of a foreman of the jury; the swearing of the latter
:l]b;H'L and that of the other 'illrnl.\p }».\’ groups of three or four,
without forgetting to attract the attention, by consecrated
words, of the other jurors, before the swearing of the fore-
man chosen; a new calling of the sworn jurors, with new
checking of names, ete.

These, it should be fearlessly admitted, are so many pro-
ceedings of a nature to delay the inquest, rather than to fur-
ther the purposes of justice.

This pomp and these antiquated formulae, qualified to
throw dust in peoples’ eyes rather than anything else, might
have been good in the time of peasants and villains; in the
{ime when aristocratic notions flourished unrestrained. They
are no longer fashionable in our day, now that democratic
ideas prevail. They tend rather to bring ridicule upon in-
quests, than to raise them in public estimation. They have
been generally abandoned in Canada, the United States, and
ever in England.

Nothing in all these inflated procedures is absolutely neces-
sary: so that they are omitted without the investigations at
the inquest suffering in any way. The important thing is that
the Court sit with dignity, devoid of ostentation.

504. 'The choice of a foreman can be of use only when the
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jury will have to deliberate later, alone. It is of none at this

stage of the proceedings, secing that at the inquest itself the

president can alone be the president of the Court, that is, the
Coroner,

Hence, I have left aside all this useless procedure, cumber-
some and over-pretentious.

In that I have followed the example of the English Cod-
ifiers of the Law of Coroners of 1887, who have omitted all
that. As I write with a view of being useful to a Codifier
n our country and elsewhere, as I believe that custom has
renerally abandoned these proceedings, I have omitted them.

I shall speak later of the choice of a foreman of the jury.




AND HIS DUTIES

CORONER

THE

ARTICLE 1V.
THE QUESTIONING OF WITNESSES.

505.—HOW TO PROCEED AT THE INQUEST TO GET AND
RECORD THE EVIDENCE FROM WITNESSES,
506.—THE CORONER QUESTIONS THE WITNESSES.

THE PERSONS TO BE QUESTIONED.
BE SUGGESTED BY

507.
508.—QUESTIONS TO BE PUT MAY
OTHERS.

NO IRRELEVENT QUESTIONS ALLOWED.,
510—PERSONS EXCLUDED FROM GIVING EVIDENCE—ON
WHAT SUBJECTS THE EVIDENCE CAN BEAR,

511,—PERSONS EXCLUDED FROM GIVING EVIDENCE,

512.—EVIDENCE OF SUSPECTED OR ARRESTED PERSONS.

513.—EVIDENCE OF EXPERTS,

514.—CHOICE OF EXPERTS.

515—MEDICAL EXPERTS.

516—MODE OF EXAMINING A WITNESS,

517.—~0N WHAT SUBJECT MUST THE EVIDENCE BEAR.

518.—ORDER IN WHICH THE EVIDENCE IS TO BE TAKEN.

519.—EXPERTS MAY GIVE AN OPINION BASED ON FACTS.

520.—PERSONS SUSPECTED TO HAVE CAUSED THE DEATH

CANNOT ACT AS EXPERTS.

521.—THE SUBJECTS ON WHICH
CALLED TO TESTIFY.

522.—THE EVIDENCE IS TAKEN IN WRITING.

EXPERTS SHALL BE

505. The Coroner then proceeds to question all persons
in a position to enlighten justice.

These persons, either by oath or affirmation, according to
their religious beliefs, pledge themselves to tell the truth
and the whole truth.

The jurors, those interested, and all persons present may
suggest questions which the Coroner should put to witnesses,
if they are not foreign to the object of the inquest.

The material facts related by the witnesses are carefully

noted by the Coroner or his clerk.
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506. The English Statutes of 1887, section IV, says:
“The Coroner shall examine on oath touching the death, all
persons who tender their evidence respecting the facts, and
all persons having knowledge of the facts whom he thinks it
is 2xpedient to examine.”

According to this Statute, plainly declaratory, it is the
Coroner who questions the witnesses. It is his inquest; it is
the Coroner’s inquest. It is he who is charged by law to seek
whether there is homicide or not.

As in every preliminary inquest, it is he that holds the in-
quest, who conducts it, and no other; hence it is he who
should question.

[t is certain the Cloroner may, if he wishes, allow the ques-
tions to ba put by another under his surveillance. But it 18
also certain that if he does it himself it will be easier for him
to understand the bearing of the evidence, and he will the
sooner attain his aim.

It is thus that one proceeds generally in Canada; always
thus at Montreal.

507. This English Statute mentions as witnesses to be
questioned, persons who tender their evidence, and those who
have knowledge of the facts, and whom the Coroner believes
it expedient to examine. The present Article specifies some-
what more by saying: “All persons in a pesition to enlighten
justice.”

Here, tha Coroner cannot refuse to question a person who
claims to be able to enlighten justice. There, he is free to
refuse.

Furthermore, the witness of whom it is a question in the
English Statute, is but the witness of the facts; an expert
cannot tender his evidence. In the present Article he may,
and has the right to be questioned.

Unquestionably an expert can sometimes show facts in an
aspect entirely different from that in which they appeared at
first sight, and therefore justice is often interested in knowing
his views.

One notices, also, that the English Statute mentions only
the oath as guarantee of the truth of the testrmony ; it ignores
15
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the affirmation; a lack which the present Article supplies,
and in so doing it but recognizes existing law. The English
Statute, — Coroner’s Act of 1887, — also leaves aside the
evidence of children and free thinkers.

The Imperial “Oaths Act 1888 (51-52 Viet., c. 47) enacts,
by sec. 1, that in all places and for all purposes where an
oath is required by law, every person objecting to be sworn
and stating as the ground of such objection, either that he has
no religious belief, or that swearing is contrary to his religious
belief, shall be permitted to affirm, and that his affirmation
shall be of the same effect as if he had taken the oath.

Now, here, their evidence can be taken, 53-57 Vie., e. 31,
and Boys, Ed. of 1893, p. 190. All depends upon the extent
of their obligation to tell the truth.

508. If the Coroner himself conducts the inquest and,
for that purpose, questions the witnesses, it is none the less
true that the jury, who are to bring in the verdict, are in duty
bound to know all, and have, for this object, the right to sug-
gest questions tending to make the facts better understood,
or to bridge any unintentional gaps. Nor is it the less true,
— a8 it is a question of investigating the whole truth,
that those interested, as well as all persons present, have the
same right.

509. 'That whi¢h is essential is that the Coroner prevent
the conscious or unconscious abuse that might, by seeking
out facts alien to the subject matter of the inquest, — be
made of the privilege; that is to say, facts tending to prove

quite another thing than criminal homicide.

510. The questions that actually present themselves are:
Who cannot be a witness? How and upon what subject may
one question a witness?

To these two questions it would be briefer to reply: All
persons may be witnesses at the Coroner’s inquest, who may
be witnesses in other Courts of Criminal jurisdiction and
they should be questioned in the same manner, and upon
the same subjects as they might be before the other Courts.
And this answer would be right.
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The reader may, perhaps, complain that it does not give
entire satisfaction, and for this reason (without pretending
to enter into all points of subtile rights to which these ques-
tions may give rise) we shall touch upon the cases whicl

present themselves gnost frequently before a Corones Y

611. Any reasonable person, knowing the value of judi-
cial evidence, and the promise whereby he binds himself to
tell the truth, may be heard.

This excludes persons devoid of reason; children who have
not reached the age of reason; and persons who do not be-

lieve in the obligation of telling the truth after the oath or

solemn affirmation.

512. The accused, if under arrest, cannot be forced to
give his evidence. He is free to do so. Prudence even coun-
sels not forcing a person suspected but mnot arrested, but
rather to leave him free to testify or not.

[t is better that the Coroner should put the suspe
gson on his guard, and tell him that his evidence may be used
against him, and that if any threat or promise has been mad
to induce him to testify, he should look upon it as null and
\ufl].

The Statute 56 Vietoria gives the accused, and tl

1

of the accused, the right to be heard as witnesses, And the
Statute 61 Viet. gives, however, to such witnesses, the right
to refuse, in the course of their evidence, to reply to all that
may tend to ineriminate the accused, and on their go refusing,
although they are still bound to answer, their answers cannot
afterwards be used against them. This law should be inter-
preted as protecting as well suspected persons still not ar-
rested,

513. Experts may be heard, but no person can be forced
to come and testify, if he shows that he has not the qualifica-
tions required of an expert.

514. In the choice of experts the Coroner should show i
great discernment. Many belong to professions or callings
qualified to lead to the belief that they can aid justice, who
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do not possess the knowledge required. At p. 38, Jervis says,

speaking of medical experts: “There is no doubt that tes-
timony is constantly received as scientific evidence, to which
it is almost profanation to apply the term.”

-

515. Our Statute contains a clause, See. 2692, Revised
Statutes of Quebec, which we have from England, declaring
that preference should be given, when it is a question of
medical experts, to the physician of the locality, rather than
to a stranger. A wise dictum. On the one hand justice gains
dispatch, and on the other, the Coroner may choose a more

experienced physician, if he believes it useful.

516. 'The witnesses who are examined give their names
and surnames, as well as their addresses; whereupon they are
requested to relate, of themselves, what they know in the mat-
ter of the death.

This manner is better qualified to make known the exact
truth, than proceeding at once to put questions, which often
will have the effect of suggesting to the witness an opinion
he would not yet have formed in his appreciation of the facts;
and might affect the true narration which he desires to give
of them.

[f, thereafter, the account seems incomplete, or if certain
details call for explanation, the Coroner then puts the ques-
tions that tend to complete and enlighten.

517. The questioning of all the witnesses, as we know,
but tends to elucidate one fact: whether or not the deceased
died a vietim of eriminal homicide. Hence the questioning
should turn only upon facts tending to allow of the jury's
deciding this point.

518. Usually the object of the first testimony is thorough-
|_\‘ to determine the i(]vnlill\' of the deceased.

Then comes the ocular evidence of the facts which have
caused, or appear to have caused the death, if there are such
witnesses, or witnesses whe know any facts or circumstances
of a nature to explain how the death took place.

[t is then that the expert witness, after having examined
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that which partains to him, and after having heard the facts

from the lips of the other witnesses, can be in a position to
be of service to justice.

519 The evidence of the expert

includes the relating of

the facts he has examined, and an appreciation or judgment
of the whole.
“Scientific witnesses are all state the opinions

upon a matter with which they are conversant, and thus the

opinions of medical men may be admitted as to the cause of

disease or death, or the consequence of wounds, ete.,” says
Jervis, p. 38.

820. It is needless to say th

crine of homicide cannot be called in

at a person suspected of the
|

as an expert It 1s,

indeed, extraordinary to find that it should have been neces-

|

sary to legislate to that cffect. See Revised Statutes, p. Si6.
The English Statute of 1387, section 21, rules that the

physician who treated the deceased during nis last illness

should be called to the inquest as an expert.

This law does not exist in Canada.

Here the physician may be called in as an ordinary witness,
or as an expert, and this method seems much the wiser.

The attending physician, in England, if the case lends it-
self to it, may conceal his criminal act, if he is the expert
called in.

On the other hand, most often, the attending physician
can assist justice more, because of facts observed before the
death, than can an expert called only after the death, espe-
cially if the latter has not made the autopsy.

521. The reader must not expect to find in a work such
as the present, the rules that should guide the physician or
any other expert in the method to be followed by them. All
that it is necessary to state here is, that all the facts should
be carefully verified, and that nothing should be left aside.

The expert mechanic should expect to be obliged to explain
the working of machines such as that which caused the death ;
the cause of the accident ; if it is due to the bad condition of
the machine. If it was in bad condition before the accident :
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to say whether this circumstance could be verificd before the
accident; and if it could be verified before the accident, to siy

what degree of imprudence there would be in using it in such
I a condition,

The physician should put himself in a position to establish
{ all the medical facts that he states; he should note the un-
I questionable facts, and mention those subject to contestation.
i His examination should be so complete as to leave no point

to criticism. The conclusions should never go il’_\"il‘l

open
bounds, or be subject to any contradiction. The physician

should understand that the Coroner’s questions will bear upon

the clothing of the corpse; upon the objects surrounding it;
upon the signs of violence that may be furnished by the place
wherein the corpse lies; upon the instrument or poison sup-
posed to be the cause of the death; upon the outer marks of
violence; upon all marks, in certain cases, of a nature to re-
veal the identity; upon the pathological condition of the vital
organs; and especially upon the possible connection between,
or positive exclusion of such a pathological condition and

(1 J criminal homicide by some extrancous agency. In other words,

; the physician should not forget that it is not so much the

{ pathological or medical cause of the death that justice seeks,
as the outward and primary cause that produced it; that is to
say, in fact, homicide or th2 exclusion of homicide that it
seeks.

[t is in special scientific treatises that any expert will find
the rules to be followed in his work. All that justice asks of
him is that he do his work well, do it thoroughly, and safe-
guard it so that it is all but impossible to leave matter for

cavil or disagreement.

522. The Criminal Code has abrogated the Statute C. 174
{ of the Revised Statutes of Canada, whereby the Coroner was
bound to take verbatim the testimony of all the witnesses,
when a person was accused in the course of the inquest.
‘l Now this Statute had merely reproduced an ancient Statute
which is abrogated by the fact that it is the same Statute.
Before this Statute there was no law passed in Canada
obliging the Coroner to take testimony verbatim, so that the
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English law, as introduced into Canada after the cession,
was that which ruled before this Statute, and that which
rules since the abrogation of the law on the manner of taking
evidence. It is a Statute of Phillip & Mary, 1 and 2, c. 13,
that declares that the Coroner “shall put in writing the effect
of the evidence given to the jury before him, being material.”

[t is law. Nothing, however, prevents the taking of the
depositions at length, as in the past, but by so doing an in-
quest is uselessly lengthened, which is no longer, since the
Code, of the nature of

a preliminary enquiry into a criminal
.
charge; and these depositions, taken at length, recognized

and signed by the witnesses and the Coroner, cannot be read

in Criminal Courts in the absence of the summoned witness:

seeing that Section 687 of the Criminal Code, and its Amend-

ment of 1900, only allow as proof in these circumstances the
depositions taken at the regular preliminary enquiry, that is,
at the enquiry into a criminal charge held by a Justice of the
Peace in presence of an accused person, or at another trial.

There is no ground to change this law, since the prelim-
inary enquiry always takes place immediately after the Cor-
oner’s inquest.

Jut the deposition or declaration under oath or affirmation
of the accused should be taken verbatim, and should be signed
by him. Such deposition taken after due caution given, may
be evidence later on at the accused’s trial, in some circum-
stances.
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ARTICLE V.

OF EVIDENCE.

il 523.—RULES ON EVIDENCE.
18 524.—WHERE TO FIND THE RULES ON EVIDENCE,

9

A BROAD IDEA ON RULES OF EVIDENCE.
~—~PRIMARY EVIDENCE.
27.—~SECONDARY EVIDENCE.
528.—PAROL AND WRITTEN EVIDENCE.
520.—CIRCUMSTANTIAL EVIDENCE,
530.—PRECAUTIONS TO BE TAKEN IN ACCEPTING CIR-
CUMSTANTIAL EVIDENCE.
LEGAL PRESUMPTIONS.
—HEARSAY EVIDENCE,
33.—DECLARATIONS OF DYING PERSONS,
534.—CONFESSION OF CRIME.
5~WRITTEN EVIDENCE,
! -WRITINGS OF RECORDS OR QUASI OF RECORDS,
] i . HOW IMPORTANT FOR CORONERS TO HAVE STATUTE
l BOOKS AND BY-LAWS.
1

538.—WRITINGS OF A PRIVATE NATURE.
539.—EXPERTS IN WRITING.

3 540.—THE BEST EVIDENCE SHOULD BE PROCURED,
A 541.—WHEN CORONERS ARE JUSTIFIED TO ACCEPT BEC-

ONDARY EVIDENCE,

523. The general rules of evidence apply to Coroner’s
inquests.

524. This quite covers the whole duty of the Coroner on
the questioning of witnesses; and it were better, perhaps,

not to enter upon commentaries which would, by force, be too
short; but content oneself with simply referring 1o the
Statute, “The Canada Evidence Act of 1893” and its few
Amendments, and to the authorities who are law on this sub-
among others: Roscoe’s Criminal Evidence, Powell’s

jeet;
: Evidence, Tidy, Taylor, Reese.
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525. 1 am mot unaware that, unfortunately, a great num-
ber ol Coroners have not facilities to procure these works,
and that a great number, also, not being of the legal profes-
gion, have not had, nor desire to have works such as these to
guide them.

[ shall therefore endeavour to meet the need, it being quite
understood that I shall deal broadl

1y,

To enter into details
would carry me much too far.

526.

Primary evidence is that which is the source or origin of
the fact which it tends to establish. Fou

Evidence is divided into primary and secondary.

instance: the eye-
witness of a fact, when he relates it,

brings primary proof.
This fact which he reports he holds from himself. Again:
the original of a contract contains primary proof thereof.

527. Secondary evidence

a copy of the record of a fact whose primary proof is to be
found in the original.

is that which is onlv as if it were

Of the two evidences, it

is obvious that the first is the best,
because it affords much

greater certainty. However, sec-
ondary evidence, though generally inadmissible, is admissible
in certain cases. 'That it be admissible, the following con-
ditions must exist: First, the impossibility of procuring
primary evidence must be established; secondly, it must be
shown that the secondary evidence tendered, is indeed exactly
what the primary evidence would afford us, if it existed.

It follows that secondary evidence can be admitted only
when il is a question of written evidence, and never when it
is a question of parol evidence; for the reason that a person’s
words may not always be truthful, and may vary, even in the
case where they have been repeated under oath and by judicial
officers.

528. We have just spoken of written and parol evidence;
this is a division of the evidence that does not call for further
comment.

529. There is also what is called presumptive, or circum-
stantial evidence.
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It is not that which comes from the knowledge itself of the
fact to be established, but it is that which necessarily leads
by inference to the fact itself to be established.

Smoke necessarily presupposes a fire, from which smoke
comes.

The absence of any proof of violence, even when the path-
ological cause of the death cannot be found, justifies the pre-
sumption of a natural death.

The above are two examples of circumstantial evidence.

In the first case it is as strong as a positive proof, without
calling for unusual precautionary measures. In the second,
t is not equal to such proof and cannot lead to a positive
conclusion, except where the circumstantial fact cannot itself
leave any doubt, and that its existence affords, humanly speak-
ing, the necessary and unquwlimml»lu conclusion of the prin-

cipal fact sought.

530. This suffices to show with what extreme care
evidence of this kind should be dealt with. It will also be
understood that the more circumstances of this nature are
met with, the more reason there will be to conclude the fact

sought for.

531. 'There are certain legal presumptions which are con-
clusive and cannot be rebuttal. Thus, there are cases where
the law presumes innocence, and makes the presumption ab-
solute, conclusive and irrefragable, (not subject to contradic-
tion or contradictory proof). “For example:” (Harris Cr.
Law, p. 457) “an infant under the age of seven years is in-
capable of committing a felony” — and “Every person knows
the law.”

There are also legal presumptions which are subject to
contradiction, or contradictory proof. “For example,” con-
tinues Harris in the same citation, “a child between the age
of seven and fourteen is presumed to be incapable of commit-
ting a felony; but only till it is proved that he had a mis-

chievous discretion.” — “A person is presumed to be inno-
cent till he is shown to be guilty.” — “Malice is presumed
from the act of killing, unless its absence be shown.”
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Also “Everyone is presumed to be sane at the time of doing

or omitting to do any act, until the contrary is proved.”
55 & 56 Vict,, c. 29, section 11. *“The law presumes that a

n a |»H|>!1w 1;11»:1‘}!, 18 «ln g .‘l\HilH['},’w] to «]n

person acting

s0.” DPovs, p. 195, (ed. of 1893).

Presumption is against every suspected person who prevents
the evidence of the facts being given. Powell’s Eviden
0 H6

932. Hearsa r sccond-hand evidence, is that which the
witness has from another person, or from another source, and
which 18 not of 1118 P rsonal -\[:H&\.‘rvl;‘“_

This evidence is admissible only in certain cases.

For instance: to prove the death of a person in parts re-
mote; to prove a prescription; a custom; filiation; the gen-
eral reputation; to prove what a witness has declared in an-
other circumstance,

533. Or again, this evidence is permitted when it is what
has been said by a person dying from the results of an assault,
if the statement has been made by such dying person aware
of the fact that he is about to die. A declaration before death,
although the person did not then believe himself in danger,
can also be evidence, if this declaration is unfavorable to that
person himself.

534. 'The evidence of confessions is admissible if they
have been made in the following conditions:

[f they have been made before a person in authority with
duly legal precautions, which are the following.

The person who makes them should first have been put on
his guard; should be warned that his admission is not the
result of any threat or promise, and that it may be used
against him.

[f they are made to a person not in authority, — that fact
being known to him who admits his guilt, — they form

evidence, even though obtained by stratagem, provided they
are made voluntarily.

Such is the opinion of the best authorities, among others,
Tidy, Vol. I, p. 12: Taylor, xxx, p. 481: Reese, p. 25. Such
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was the judgment of the Supreme Court of Canada in the case
of Viau.

But this evidence is valid only against him who has made
the statements.

And the confession must be wilful.

535. Written evidence “may be divided into three classes.”
Harris, p. 457

[. Records.”

“ JII. Matters quasi of records.”

“III. Written documents of a private nature.”

536. In the two first categories are classed all Acts of

Pariiament; By-laws of municipalities or of corporations,

approved and sanctioned by the law; rules authorized by the
law and becoming law by an order in Counetl; Judgments
and rulings of the Courts; as also the testimony of sick per-
gons taken in virtue of Section 681 of our Canadian Criminal
Code, copied from the English Statute 30 and 31 Viet., e. 35,
S. C.

This evidence is admissible once there is certainty that
these documents are indeed what they purport to be.

537. One sees how important it is for Coroners to possess
the Statutes of parliaments, and all the regulations of public
corporations. It is to be regretted that our Governments who
distribute the Statutes so liberally, do not see fit to extend
this favor to Coroners. The By-laws and regulations, again,
are often more difficult to obtain, but in these cases Coroners
can always call as witnesses the keepers of such By-laws and
regulations, and by this means can take cognizance of them.
Some of these are most important, as: the regulations of
railway companies, of factory inspectors, of municipal police.

Cases may present themselves where wilful infraction of
regulations of this nature may determine a verdict of hom-
icide, as will be seen further on.

538. The evidence of written documents of a private
nature may be given by any person who has seen the docu-
ment written, or who knows the writing of him who has writ-
ten it, or again, by comparison. This evidence is often brought
before the Coroner; it often happens before the perpetration
of a homicide, and especially of a suicide, that the person
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premeditating the crime, is at pains to write, setting forth
his intention. It is obvious that the latter means, that is,
proof by comparison of writings, is of less value than the
proof of the knowledge of the document or of hand-writing
itself.

539. However, the second, as the last of these means, is
based only upon an opinion or judgment on the part of the
witness, and affords some certainty, only, provided that the
witness give the facts upon which he takes his stand to reach
|11~ lHH("l]“”lL and ||l<1\|wlw| that ]1“ ilt'l‘.nw- how he comes
to conclude what he does. His evidence is scientific evidence
and subject to the same precautionary measures as all expert
evidence, and as such, it cannot convince unless the conclu-

sions, seemingly result from the facts.

540. 'There remains very little to add. It is important
to remember that the best evidence should alwavs be sought,
and that, in general, the positive proof of the witness who has
seen the facts, and seen them clearly, is worth more than
circumstantial evidence, even were the latter supported by
the dicta of science.

[t has often been sought to contradict positive proof by
scientific proof; the jury, with its sound common sense, has
never allowed itself to be inveigled thereby, and that with
reason.

541. Tt is important also to add that the Coroner’s in-
quest, especially since our Criminal Code, is more than ever
a Court proceeding with great speed, and that it is often bet-
ter, — when there is reason to believe that it contains positive
elements of veracity, and that the ends of justice will be sure-
ly attained, — to content oneself with secondary evidence
rather than to delay justice by prolonged adjournments, with
the view of seeking the best evidence.

Finally, it is allowable to have recourse to witnesses at the
inquest to discover what other persons may know in the mat-
ter of the death. In this case hearsay is not evidence, but
helps to find the means to complete the legal evidence; the
Coroner’s inquest is an inquest of investigation, an inquisi-
tion seeking for evidence, rather than anything else.
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ARTICLE VI.
CONTEMPT OF COURT.

542 —~CONTEMPT OF COURT.

543.—DEFINITION OF CONTEMPT OF COURT.

544 —THE CORONER’S COURT IS A COURT OF RECORD.

545—DOUBTS EXPRESSED BY SOME HAVE NO GROUND,

546—CONTEMPT AGAINST THE DIGNITY OF THE COURT.

547 —DISCREDIT IN WHICH CORONERS HAVE FALLEN,

548.—DIGNITY IN PROCEEDINGS AT INQUESTS.

549—~THE CORONER HAS TO PUNISH CONTEMPT.

550—~WHEN IS A WITNESS JUSTIFIABLE TO REFUSE TO
ANSWER WITHOUT COMMITTING CONTEMPT OF
COURT.

551—WHAT PERSONS MAY BE CONDEMNED FOR CON-
TEMPT.

552.—~PROCEDURE TO PUNISH CONTEMPT BY REFUSING
TO OBEY ORDERS AT THE INQUEST.

553 —FORMS OF CONDEMNATION OR COMMITMENT.,

542. The unjustifiable refusal of a witness to reply to
the Coroner’s questions;

Disobedience, during the inquest, of the Coroner’s orders,
on the part of anybody whomsoever, or any reprehensible
or wrongful act committed with the object of casting con-
tempt upon the judicial proceedings of the inquest;

Constitute a contempt of Court, which the Coroner, if he
sees fit, may punish forthwith by a fine of four dollars, or
in default of immediate payment of such fine, by an im-
prisonment of fifteen days.

543. At p. 99 of Harris’ “Criminal Law” a contempt of
Court “is a disobedience to the rules, orders or process, or a
d:isregard of the dignity of a Court which has power to punish
such offences, It is only Courts of Record that have power to
fine and imprison for contempt of their authority.”
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And in a footnote to p. 100 of the same work: “Courts of
Record are those whose judicial acts and proceedings are en-
rolled for a perpetual memorial and testimony; which rolls

are called the records of the Court, and their truth cannot be

guestioned. This power to fine and imprisonment is one of
their chief distinguishing marks; and the very erection of
new jurisdiction with power of fine and imprisonment makes
it instantly a Court of record. V. 3, St. BL. 289, 290.

The reader may here re-read Articles VII and VIII of
Part 111; he will find #here many aids to appreciate what is
to follow, things which I do not wish to repeat.

544. 'To conform to Harris’ definition, the following con-
ditions are required :

First: The Court must be a Court of record.

Secondly: The act must be a disobedience of a nature to
detract from the dignity of the Court.

Now, with regard to the first condition, I cite Jervis, p. 87,
where one reads:

“The Coroner has, in common with every person who ad-
ministers any public duty, a common law right to preserve
general order in the place where it is administered, and to
eject any person who is in that place for improper purposes.
But, further, the Coroner’s Court is a Court of Record, and
as such, has attached to its jurisdiction and inherent in it, a
power to punish for contempt commitled in Court. 'This
power is necessary to the due administration of justice, and
to prevent the business of the Court from being interrupted.
The Coroner may therefore commit any person who obstructs
or impedes him in the performance of his duty, or he may
cause him to be fined or forcibly removed.”

Jervis says positively that the Coroner’s Court is a Court
of record and he bases his affirmation upon the following
authorities, given at the foot of the page, to wit: Coke, 4
Inst. 271: Com..Dig. Officer G. 5: the judgment in the case
of Garnett vs. Ferrand already mentioned in Article IT of
this Part 1V.

545. He adds, however, in a note, that Judge Abinger, in

a case of Jervison vs. Dyson, has expressed doubts on this
pni!ll.




240 THE CORONER AND HIS DUTIES

As one sces, it is again a question mercly of doubts. If one
re-reads the citation from Harris, given above, one finds that
Courts of Record “are those whose judicial acts are enrolled
for a perpetual memorial and testimony.”

Now, the verdicts of the Coroner’s inquests are all “enroll-
ed for a perpetual memorial”, since they must all be deposited
in the vaults where the Clerk of the Peace of the district
keeps the records of the Courts. These verdicts are also “en-
rolled for a perpetual testimony”, since they are the legal
proof of the death as of the cause that produced it; since,
finally, the Courts, Civil as well as Criminal, mever hesitate
to receive them as proof of record.

Continuing to read this definition of a Court of Record,
one finds besides:

“This power, to fine and imprison, is one of their (Courts
of Record’s) chief distinguishing marks: and the very erec-
tion of new jurisdiction, with power of fine and imprison-
ment, makes it instantly a Court of Record.”

Now, if there exists no Statute that has ever created a Cor-

oner’s Court in inquests on death, with powers to condemn
|

to fine and imprisonment, there does exist a Statute which
relating to inquests on arson has given Coroners such powers;
and what is more, this same Statute has recognized that the
Coroner possesses this power in his inquests on death. These
are the Articles already cited, 2993 and 2995 of the Revised
Statutes of Quebec.

It follows that the Coroner’s Court, having the power to
condemn, is a Court of Record.

[ willingly admit that this last argument may be termed
vicious, but I add that this power granted to all Courts, even
the least important, can, with difficulty, be refused to the
(loroner, whose mission is to seck homicide, the erime most
feared l)‘\' .\'(N'it"}‘.

Another new law to be added in our Statute book to do
away with all doubt, if by any chance doubt is possible

On two occasions recently, Superior Courts in Canada have
formally declared that the Coroner’s Court is a Court of
Record. See Lanctot, Criminal Law, p. 653.
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546. 'The second condition required is, that the disobe-
dience should be of a nature to detract from the dignity of the
Court.

547. The dignity of the Coroner’s Court! I here behold
many of those who do me the honor to read this, pause an
instant to inquire with a sarcastic smile, whether it is still
possible to detract from the dignity of that Court. Has it
not fallen into such discredit that it is no longer possible fur-
ther to impair its dignity or standing?

[t is certain that from many causes, of which the principal
are, on the one hand, the often injudicious choice of coroners,
and on the other hand, the ignorance or lack of personal
dignity on the part of some coroners, as also the want of firm-
ness of several of these magistrates, this Court is lowered in
public estimation as far as a Court can sink.

[t is also certain, however, that if better choice is made
in nominations to these funections, and if coroners in the
future are more solicitous of the dignity of the functions they
have to fulfil, this Court will regain its lost standing, all the
sooner in that its usefulness is unquestionable. This work
has been undertaken especially to this end.

548. Be this as it may, this Court is still, in our days, a
Court of Justice, and as such, its proceedings should be held
with dignity devoid of ostentation or misplaced pomp. There-
fore, it is incumbent upon the president of the Court to see
that such dignity is maintained, by preventing anything that
may tend to detract from it. The Coroner who cannot or
will not suppress a contempt of Court at his inquests is un-
worthy to hold office.

[ may be allowed here to enter somewhat into details. The
Coroner himself, first and foremost, should never forget that,
being the representative of justice, he owes it to the latter to
do nothing that may bring ridicule upon it. Why, for in-
stance, hold inquests in sheds or barns? Why have verdicts
signed after simulated inquests, or without inquests? Why
register and sign verdicts which are absurd on the face of
them, or verdicts that bear upon quite another matter than
the object sought, i. e. homicide?

18
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Why, finally, does the Coroner not put himself in a posi-
tion to know the law that governs inquests, as well as the law
on homicide? For, after all, if it is true that the law does not
exact that the Coroner be a jurisconsult, it exacts that he
know his duties; therefore, as his duties are exclusively judi-
cial, it exacts, if he does not know the law on his nomination,
that he learn of it at least what concerns his functions.

The law does not demand that the Judges of the Sessions
of the Peace be learned in the law of barristers; but it is be-
cause they have always known their duties that their Court
has been able to preserve and improve their standing. The
same thing can be done for the Coroner’s Court. The Cor-
oner, without being a lawyer, may become an excellent Cor-
oner, if he will take the trouble to post himself on the law
concerning his duties. Experiencé has shown this more than

once,

549, 'The Coroner’s Court being a Court of Record, and a
!]I\U‘l\‘\]h‘lh'l‘ to the Coroner’s orders at the illrlllwﬂ lnwll,‘.'
qualified to derogate from the dignity of the Court, it is the
Coroner’s right and duty to punish such disobedience.

The witness to whom a question is put, refusing to reply
when the Court has ordered him to reply, commits an act of
disobedience, and is subject to punishment

It is a principle of Common Law that all such disobedience
may be punished by the Court before which it has taken place.
The proof of this is to be found in paragraph 400, Article
VII, Part III, of the present work, in which one will read
that a flagrant contempt committed in presence of a Court
can always be punished by the Court sitting, even if it is not
of superior jurisdiction. It is a principle that the Statutes
have recognized. It suffices to glance through our Criminal
Code to be convinced of it; notably at Articles 585-780-D08.
The same thing is found in the Revised Statutes of Quebee,
Articles 2993 and 3005.

In the English Statute, codifying the law of Coroners in
1887, we find section 19, under section 2, which reads as fol-
lows: “ Where a person duly summoned to give evidence at
an inquest does not appear — or appearing, refuses without
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lawful excuse to answer a question put to him, the Coroner
may impose on such person a fine not exceeding forty shil-

lings.”

550. 'The words “without lawful excuse” correspond to

the words inscribed at the head of this Article: *Unjustifi-
able refusal”. For, as act, 1 re a cases where a witness
may be justified in sing to reply to a question. It is when
the answer may tend to ineriminate him in the trial that may
arise 1n the matter ol the death, the subject ol th nquest
When it may tend to immeriminate t person to whom he 18

bound by marriag

A\ lawver cannot be forced to divulge a confidential com-
munication made by his client.

A priest cannot be forced to divulge a seeret of the Con-

fessional, and jurisprudence tends to extend the same priv-

ilege in favor of any confidentia! communication made to a
minigter of religion, especia when evervihin e y the
belief that such communication was made only under the con-

viction, for some good moral reason, that it could not be
divulged.

Section 1 of chapter 33 of Statute 61 Victoria, declares
that nobody is justified in refusing to reply on the pretext
that it may ineriminate him.

However, section 4 of the Canada Evidence Act, declares
that a person accused or the husband or wife of one accus d,
cannot be forced to give their evidence.

To take these two clauses of the law literally, it would
secem that once they have been put on their guard and told
that they are not bound to give their evidence, they can no
longer refuse to answer if they have consented to give their
evidence.

The Courts in Ontario and in Quebec have judged that it
was not so, und have therefore established the jurisprudence,
that at all times, in the course of their evidence, these per-
sons could withdraw their p‘rim;nl\ consent and refuse to an-
swer further. Obviously this clause of the Statute 61 Vie-
toria cannot apply to persons suspected or accused of the
crime that is being sought, because their evidence, freely
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given, after they have been warned, becomes part of the prov-
ing admissions. That Statute 61 Victoria, which declares
that incriminating testimony cannot be evidence against the
witness only applies to other witnesses, not to persons sus-
pected guilty of the homicide the inquest is secking for.

551. All persons may be punished for disobedience to the
Coroner’s orders at the inquest.

One remarks in the above citation {rom Jervis the words:
“The Coroner may therefore commit any person who ob-
structs or impedes him in the performance of his duty.” These
words he himself has borrowed from the Judgment in the
affair of Garnett vs. Ferrand, so that any juror, witness, per-
son interested, or others, who persists in refusing to obey
may be punished.

552. As to the mode of punishment, it is fixed here in the
same way, and for the same reasons that have already been
given in treating of the punishment to be imposed upon
jurors and witnesses who refuse to appear. One has but to
refer to these subjects.

553. The formulae found there will serve as models in
the cases of contempt of which the present Article treats. The

changes 1o be made are few and obvious.
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ARTICLE VIL
EXPERTS AND OFFICERS TO THE COURT.

554 —~WHERE TO TAKE EXPERTS AND OFFICERS

555 —~NECESSITY OF EXPERTS

556.—~EXPERTS MENTIONED IN OUR STATUTE.
557.~COMMON LAW ON EXPERTS,

358, —~WHAT CASES ARE EXPERTS CALLED IN,
559.—~FROM WHAT PLACE THEY ARE TO BE TAKEN
560.—NO ONE TO BE FORCED TO ACT AS AN EXPERT.
561—~CORONER’'S CLERK

5362 —~INTERPRETERS

303 —~INTERPRETER MUST TAKE OATH,

554. The Coroner may call as witnesses, if necessary,
experts residing in the neighborhood.

The expert analyst may be called if the jury, as well as
the Coroner, believe it necessary.

The Coroner may employ the services of a clerk or secre-
tary, and of an interpreter.

§55. One finds no law in the Statute formulated in the
above terms; nothing that tends to state anything of the
kind. But one knows that the Coroner is bound to seek hom-
icide by all judicial means known and generally employed by
the Courts. One knows also that it is the Coroner’s duty to
find the hest evidence possible.

In many cases the evidence of experts alone can throw light
upon mysterious deaths. In many cases the expert alone can
make the jury and the Coroner understand the reason of the
fact that has caused the death. And in these cases, if the
Coroner should dispense with their services, it would no
longer be administering justice; it would no longer be seek-
ing a fact; it would be, on the contrary, unwillingness to
discover such fact, and, in other words, not to hold a serious
inquest. And one knows that it is better to do nothing than
to do things of no account.
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The law that demands inquests, wills serious and thorough
inquests. 1t cannot will anything other than the exhausting
of all known human means before declaring itself powerless
to pronounce. Above all, it cannot permit ~‘1u‘il'(v\ to be mis-
led by a fallacious judgment, which is not based upon sure

facts.

556. Custom, followed by all Courts, and sanctioned by
reason, concurs in the conclusion that the Coroner may call
experts to his inquests, if it be necessary.

The Coroner’s Statute, in Quebee, though it, in nowise,
speaks of this power, mentions in a general way, in Articles
2689 and 2692, two experts who, it supposes, may be cailed.
These are the physician and chemical analyst. This Stat-
ute does not specily when and why these two experts should
be called- It leaves that to the judgment and diseretion of
the Coroner. It contents itself with speaking with regard to
autopsies and the fees to be paid the experts, and also with
saying how they are to be chosen in case of their services be-
in'_' rwlllil'm],

557. So that it may be said that apart from these ques-
tions of the choice of one expert in preference to another :
of fees: and of procedure before ordering an autopsy, the leg-
islature has left entirely untouched the established and ree-
ognized jurisprudence in the matter of scientific evidence;
in other words, the Common Law rules.

We have asserted that the Courts never dispense with the
gervices of an expert whenever it is deemed necessary in the
ends of justice. This mode of procedure of the Courts, Cri-
minal as well as Civil, is so well known and unquestioned
that argument to show it is needless.

Article 2692 Revised Statutes of Quebec exacts the agree-
ment of a majority of the jury to call in the expert analyst.

558. I have said that experts may be called in evidence
if it be necessary.

As a fact, in the face of a complete proof, positive and
clear, the evidence of an expert becomes altogether useless.
To justify the Coroner in calling in an expert, the proof
must be either incomplete or incertain.
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559. Apart from the physician or the analyst, the Cor-
oner appears free to call in whom he pleases. However, it
seems plain that he would not be justified in going to seek
an expert at a distance, when some are at his own doors

As to the physician, Article 2692 of the Revised Statutes
of Quebec rules that he be a physician of the locality where
the inquest

s held, or of the locality nearest to it. The
same Article leaves the choice of the chemical analyst to the
Attorney-General

It is customary for the Government to specify, for Mon-
treal, the medical experts to be employed. This custom is
most advantageous; it affords greater surety; the physicians
chosen acquire experience that soon makes them authorities
in the matter. Justice gains by it in every

sense

560. No Statute says that a person canbe forced to come
and testify as an expert. Nor does any Statute say the re-
verse. The custom of the Courts is to request such persons to
act as experts. It i3 usual to excuse them if they refuse. To
act otherwise would seem tyrannical.

However, one may be allowed to enquire what the Court
in need of experts would do, if all persons qualified refused.
In face of such a situation, could not the expert be brought
forcibly into thie witness-box and be bound to answer the
questions put to him? I believe so. For indeed, although
he only comes to testify supported by the dicta or facts of
science, he is as much bound to lend protection to society by
the knowledge he possesses, as is the witness of facts, who
may be forced to appear.

In New Brunswick and British Colnmbia the Statute con-
demns the physician who refuses, without legal excuse, to act
as expert.

C. S. N. B. 1877, c. 383, s. 5—R. S. B. C. 1888, c. 24, s. 12.

The only thing that seems impossible is to force an ex-
pert to do preparatory work before giving his evidence, or to
punish him if he refuses to do such work.

It is unlikely, however, that this difficulty will ever arise:
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561. The services of a clerk or secretary may be required
in certain cases; in extraordinary cases says Article 2692,
Revised Statutes of Quebec, which is a sufficiently vague
manner of indicating the occasions when the Coroner would
be justified in employing a secretary.

As a fact, the word extraordinary may apply to cases of
murder perpetrated under circumstances, or by means seldom
met with. It may apply to inquests longer than usual; to
inquests offering greater difficulties; to inquests held in cer-
tain places which make the writing of the evidence by the
Coroner himself too difficult. Again, it may extend to the
rapidity with which one must proceed, for one cause or an-
other, of which the best would be the multiplicity of affairs
in certain districts or at certain times. Finally, it may mean
whatever the Coroner may wish it to mean. Briefly it is a
term so vague as to be meaningless, and should be expunged
from the Statute.

I do not know, but I should not be surprised, if this law
had been entered in the Statute under circumstances such as
these. It was when the Coroner’s inquest, as is known, pro-
ceeded and replaced the preliminary inquest of the Justice
of the Peace, and when the law exacted depositions subject
to formalities, which our Criminal Code has since abolished,
by creating a subsequent preliminary procedure before a ma-
gistrate or justice of the peace. The Legislature sought to
recognize the Coroner’s right in inquests when an accused
was almeady arrested, and in the course of the discussion or
otherwise, it was understood that it would be, sometimes, (in
certain inquests without an accused arrested, for one reason
or another), imposing too heavy a task upon the Coroner to
oblige him to writie himself all the evidence. Perplexed and
unable to determine, the Legislature evaded the difficulty by
using the vague terms we have just read.

One knows that testimony at the inquest should be noted;
one knows that informations in the course of the investiga-
tions should also be noted. Then why not specify and say
that in all cases of inquest with a jury the Coroner may em-
ploy the services of a clerk. The law saying so would not be
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innovating, for all Coroners employ a clerk in these cases.
Justice thereby gains in dignity and certainty.

562. We have said that the Coroner may make use of the
services of an interpreter,

The law does not say so in our Canadian Statutes; but it
is Common Law that the Courts may employ an interpreter

in all cases when it is necessary. Otherwise, of what use

would it be to call a witness speaking a foreign tongue? Jus-

tice could not be administered in certain cases if this power
did not exist

Jervis, at p. 35 of his work, says: “It sometimes happens
that witnesses acquainted with the circumstances relative to

the enquiry, are foreigners, and are unacquainted with the

English language; such much be examined through the me-

dium of an interpreter.”

In the Province of Quebee, where the English and French
languages are official, Coroners should speak the two languag-
es and not be obliged to resort to the services of an interpre-

ter for either of the two official languages,

563. The interpreter “mustbe sworn well and truly to
interpret as well the oath as the questions which shall be put
to the witnesses by the Court and jury, and the answers
which the witnesses shall give™. says Jeervis, after the pre-
ceding citation.,

Jervis might have contented himself with sayving “Ques-
tions put by the Court™

By adding “and jury” he seems to allow it to be thought
that on the one hand, they are the only ones who may suggest
questions; and on the other hand, that the jury have the
right to put any questions, even questions judged irrelevant
by the Court. Which is inexact, as one may be convinced by
the preceding Articles.
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ARTICLE VIII.

OF THE ADJOURNMENT AND OF THE VISIT TO THE

SPOT.

564, —ADJOURNMENTS AND VISITS TO THE SpPOT
565.—~REASONS TO ADJOURN INQUEST,
566.—THE INQUEST SHOULD BE OFENED ONLY WHEN

POSSIBLE TO OBTAIN EVIDENCE.
567.—~THE CORONER DECIDES ON ADJOURNMENT
568.—ADJOURNMENT IS MADE FOR A NEAR DAY,
560.—~ADJOURNMENTS TO BE AS FEW AS POSSIBLE,

570,—~ADJOURNMENT TO A NAMED PLACE.
571.—JURORS AND WITNESSES BOUND TO APPEAR.

572.—~WHEN THE JURY SHOULD VIEW THE SPOT.
573--WHO IS TO ACCOMPANY THE JURY IN SUCH VISIT.
574.—VISIT TO THE SPOT BY THE JURY NOT GENERALLY

NECESSARY.

564. The inquest may be adjourned, if justice requires
it, to another day and place.

The jurors and necessary witnesses then receive orders to
attend on the day and at the place stated.

If it is necessary, the Coroner may send or take the jurors
to the spots where the events took place which caused, or
are supposed to have caused, the death.

565. At p. 30 of Jervis’ work we read: “If during the
enquiry it appears that there are persons whose testimony i3
material, and who are not in attendance, the Coroner may,
in the same way, issue his summons to compel their appear-
ance. For this purpose, or where the jury suspect that un-
due influence has been used, the Coroner may adjourn the in-
quest to a future day, to the same or another place.”

At p. 244 of Boys, edition of 1893, we find: “If, from all
the witnesses not attending or from a post-mortem examin-
ation being necessary, or from other cause, it be thought ad-
visable to adjourn, the Coroner may, in the exercise of a
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sound discretion, adjourn to a future day, to the same or
other place.”

The first author cited gives authorities in support: The
second does not do so; he

considered, 1 suppose, that this
right is a foregone conclusion. Evidently he

I8 not wrong.
If justice cannot be

satisfied without additional proof, which

1t 1s impossible, in all probability, to obtain immediately, it
becomes the Coroner’s duty to adjourn, to strive to obtain it
later on.

566. The adjournment can take place for this reason

only, and for no other. Which is tantamount to saving that

the Coroner would be to blame for beginning an inquest with-

out having taken means to assure himself beforehand of all

the evidence that it

i3 possible to obtain forthwith

567. Jervis seems t

without the Coroner’s consent. Such

o imply that the jury may adjourn

a pretention would he

legal heresy. e means to say that the jury may request ad-

Journment, and that it is the Coroner’s duty to acquiesce

when the request appears to be made in good faith, through
conscientious scrupules on the part of the jury, and when
the evidence is not sufficiently complete to allow of the jury’s
declaring whether there has been homicide or not.
568. The adjournment should then |

be made to a date as
near as possible, while taking into account the probable time

required to obtain the proof that is sought.

569. prejudi-

The practice of repeated adjournments is
cial to the interests of the jury and of the public; it contri-

butes to throw discredit upon the Coroner’s functions. Ex-
perience shows that, apart from a few cases of very complex
and lengthy evidence, two sittings of a few hours suffice to
hear from fifteen to twenty witnesses, if one krows how to
confine the evidence to the subject sought, to wit: homicide.

As it often happens that adjournment becomes necessary
because the detectives have not had time to make all the in-
vestigations desired, and because they hope within a few days

to have discovered the missing cvidence; as, on the other
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hand, evidence shows that these detectives are more active
and zealous when they know that they must appear and, ac-
count publicly for their work, it isimportantto give them
all the time they believe necessary to complete their investi-
gations, and adjourn to a date set by themselves provided
that the delay is not too long.

570. The place where the inquest is continued may be
another than that where it was begun. Needless to say this
new spot should be so chosen as not to be detrimental to the
jurors, to the witnesses, to those interested; in a word, to
justice. The choice, therefore, should be judicious and ac-
tuated by sound reasons.

571. At the moment of adjournment the jurorsand wit-
nesses required receive orders to return on the date, and on
the place fixed, there to continue the indquest.

Jervis and Boys, following upon the last citations herein
given, say that the jurors and witnesses present should give
bail to appear. They even give, in appendix, a formula of
recognizance which is summed up in an order, recorded in
the proceedings, enjoining these persons to appear as request-
ed, under penalty of T'en pounds, in Jervis, and of Forty dol
lars, in Boys.

It is, after all, but an ordinary order which should be on
record as any other procedure; an order carrying obligation
to obey under pain of contempt of Court.

572. It often happens that the death takes place in an-
other place than that where the events occurred which caused
it.

It also happens most often in these cases, that the testimo-
ny, especially when it is given by persons who are expert and
well-informed, is sufficient to ma'ce it thoroughly understood
how the occurrences came about, and then it becomes alto-
gether useless to view the spot where the death took place.
However, because of imperfect explanations, or because of
the difficulty of bringing home technical explanations, which
gometimes demand a certain degree of foreknowledge, com-
pletely lacking to the jury, it may be obligatory to show
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them the spot, and to point out the working of the machinery
or other objects mentioned in the evidence.

It is easily understood that such travelling can never be
undertaken at pleasure or fancy. but only when having in
view the interests of justice alone.

573. The Coroner may himself accompany the jurors in
these cases, or he may have them accompanied by an expert
who could better inform them. This person, if he is not al-
ready a witness, becomes so by the fact

574. If I do not insist further on the importance of visit-
ing the spot, it is because this visit by the jury is in reality
no longer of the importance it was formerly, and on this sub-
ject I would refer the reader to what has been said in Article
IV, Part III, and Article VI, Part 11.
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ARTICLE IX.

EXPOSITION OF THE FACTS.

575.-—EXPOSITION OF THE PROVEN FACTS MADE BY THE
CORONER.

576.—O0BJECT OF EXPOSITION OF FACTS,
577—~RULES ON EXPOSITION OF FACTS.
578.—~METHOD OF EXPOSITION OF FACTS.
579.—IMPARTING OF EXPOSITION OF FACTS

580.—CLEARNESS OF EXPOSITION OF FACTS.

581, —HOMICIDE,

582, —DIRECT AND INDIRECT HOMICIDE.

583.—PRIMARY CAUSE OF DEATH.

584 —DEATH TO BE (RIMINAL MUST OCCUR A YEAR AND
A DAY AFTER THE ACT WHICH CAUSED IT.

585.—~OTHER INDIRECT HOMICIDES,

586.—DEFINITION OF HOMICIDE,

587.—~CRIMINAL HOMICIDE.,

583 —AN ACT UNLAWFUL AT COMMON LAW CAUSING
DEATH.

5890.—AN ACT UNLAWFUL BY STATUTORY LAW,

590.—HOMICIDE BY OMISSION,

591.—PERSONS TO BE PROVIDED WITH THE NECESSARIES
OF LIFE.

592, —~PRECAUTIONS TO AVOID DANGER.

5(3.—HOMICIDE BY THREATS.

594 —HOMICIDE BY DECEPTION,

" 595, —~HOMICIDE BY FEAR.

506.—LAWFUL EXCUSES FOR COMMITTING HOMICIDE.

597.—EXCUSABLE HOMICIDE.

508.—WILFUL INTENT.

509 —ADVICE TO CORONERS,

600.—~ACCOMPLICES TO HOMICIDE,

575. The Coroner sums up the evidence and explains to
the jury the law applicable to the case.

This article is taken verbatim from Jervis’ work, at the foot
of p. 39.
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This duty of the Coroner necessarily arises from the obli-
gation incumbent upon him of directing the jury, and of
helping them to pronounce themselves judiciously

on the
question, to wit:

the presence or absence of homicide,

876. The Coroner’s address to the jury has but one ob-
ject, that of helping the latter to render a verdic

t or judg-

ment in accordance with justice

To the jury will belong the duty of weighing the facts in
the balance of justice

It 18 for the Coron { nia the scales of jus in their
hands: that to sa { | to lay in one scale of
the baland | proven lad n ( law w h

'
applies.

577. One understands that exp tion o hn | ol
a case may be made in various wavs, all making for th
end, The circumstances of each case vary immeasurably

calling for different methods in form and details
If one cannot, because of this boundless variety, give com-
]IIIU‘ rules to direct the m

gistrate in his exposition of each
case, one can., at least. recall briefly the general rules that
should guid

e in all cases

578. In order to classify

means may be adopted.

he facts methodically, various

Circumstances sometimes favor following the testimonies
in the order in which thev have been given: but this svetem
generally entails prolixity., and is not so helpful

grasping the whole of a proof.

towards

The bes¢ method is to group all that relates, in the evi-
dence, tc a fact proven. and to show the legal hearing there-

of, befor: passing on to another fact.

579. lere it is that the Coroner is called upon to use all
his legal 'tmowledge, and the soundness of hiz judgment, re-
membering only one thing, which is, that he seeks what is
just, what i.

true, be the consequences what they may. Ile

should show both sides of the question impartially, without
fear or favor.

All that may lead to a conclusion of homicide
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should be laid before the jury with the law applying Al
that may go to prove that there has not been homicide should

also be shown, while giving the legal reasons thereof

580. 'T'he Coroner should not aim at eloquence or eflfect,
but should strive for such crystal clearness that the jury may
clearly apprehend the whole and speedily reach a conclusion

That which is clearly conceived is clearly stated, and the
words to express it come readily. The Coroner who i3 well
versed in the law relating to homicide, and who is gifted
with a well-balanced mind, will enlighten and convinee,

581. We believe it well here to summarize the law on
hnl!li\ ‘1]1'.

Our Criminal Code, at section 218, defines homicide as “the
killing, directly, or indirectly, of another human being.”

Section 219 explains that a child, from the moment that
it comes living from its mother’s womb. and draws breath,
becomes a human being. even when its individual existence
is not vet complete and distinct, that is to say, separate from
that of its mother.

582. The words “directly or indirectly” put into section
218 of the Criminal Code with the evident object of throw-
ing light on the subject, certainly miss their aim, and it
would perhaps have been better to have omitted them.

What is “killing directly or indirectly”? Come now, all
you learned makers or interpreters of the law, who, at first
sight, consider such a question puerile; speak then, speak!
give us an exact and absolutely true definition of the word
“direct” in relation to homicide. A direct homicide ! —
An indirect homicide !—

Direct means “straight, not circuitous™, and in a figurative
gense, it means, “immediate, without intermediary.”

A homicide that is straight, not circuitous? I cannot un-
derstand that.

An immediate homicide? That tells nothing.

Without intermediary. Here at least is a signification
that tells something,
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Then the direct homicide would be he who kills by his own
hand: the indirect homicide would be he who makes use of
another to cause death. Yes; this is the etymological sense

of the words “directly and indirectly

583. Since the words were inserted it must have been with
a motive. The legislator felt the need of making it under-

stood that there is homicide and homicide; that in certain

cases it is discovered or apprehended at once, and that in
other cases it must be reached bv an indirect process
584, 'he Statute has been at pains to indicate examples

of what it calls indirect homicids
By section 222 it declares that the first cause to which a

leath n | tad
death ma w a nted, n

vear and a dav, if one would mak

homicide. Which i3

to admit that homicide should be sought each time that a

death occurs, that mayv be the rezult of an act of violence not
dating back farther than a vear and a da The remoteness
or distance between the cause and the effect, in the opinion

of the legizlator, made the homicide n !H‘l-}“!:‘ called “in-
direct.”

585. The sections 224, 225, 226 and 239, mention cases
where the relation between the death and the killing is not
alwavs clear. Here are acain so many cases of indirect ho-
micide.

In the first of these sections is \»H]‘[H!“WI the case of death

from illness, but accelerated by a violent act.

In the other three the death is supposed to be due to an act
which, with the necessary and fitting care, would not have
brought about death.

Finally, section 61 of the Criminal Code does away with
what the authors call accessory before the fact. and classes
these .‘l(‘(‘l)lll}i“t‘l'\' in the category of !nl'il)r‘ip:l]\‘ or criminals
in the first degree. They have, however, committed. crime
threugh the intermedium of another.

586. It is homicide each time that from far or near, by
means tending directly towards the end, or by indirect
means, the death of another is cauzed.

17
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587. But homicide is not always eriminal.

Section 220 of the Criminal Code reads as follows: “Ho-
micide is culpable when it consists in the killing of any per-
son, either by an unlawful act, or by an omission, without
lawful excuse, to perform or observe any lezal duty, or by
hoth combined, or by causing a person by threat or fear of

violence, or by deception, to do an act which causes that

person’s death; or by wilfully frightening a child or sicl
person.”

If one weigchs well every word of this definition. ons
comes to the conclusion that it is homicide once the death is
the result of an unlawful act, or of an cusable omis-

sion of an obligatory act; or when death takes place in con-

sequence of this act, even in the least degree

588. The unlawful act, cause of the death, mav vary in-
finitelv. It may be an illegal act in Common Law, that is
to sayv, one of those acts which common sense naturally causes
to be held as reprehensible; in other words, an act wrong
in itself.

589. It may be an act against a statutory law only; that
is to say, an act which becomes wrong because of circum-
stances of time and place

To make the difference between the two better understood,
an example is here in place,

To kill a fellow-being deliberately, is an illegal act of Com-

mon Law, as is stealing the property of another

To throw a stone in a street is not wrong, in itself, but it

is declared illegal, in certain places because of the danger it
entails.

If the stone thrown, against the municipal regulations,
kills, by mischance, and without there having been any
wrongful intention, and when there was not even reason to
believe that the act at the moment caused any danger, it i3
homicide.,

One sees herefrom the vast field open for the Coroner to
study.

He must put himself in touch with all the Statutes and

g

e g T —
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regulations in order to know which arve lawful and which are

unlawful acts.

590 ”W:“w\“ by il omission ol “_ to1 1

I

|} oOn ralt ot
lu ll“lp\ the zour of more difficulties still
| In fact. our Criminal Code contains a series of sections
! which mention Jduties oblicatory under pain of punishment.
| The ire sections 209 to 21 iclugive, and section 239
In the first e | nd tl ) ations
1 Of persons hound to provide { necessaries of life for
others
2 ‘o surround with fitting yrecantions everv necessary
act {1l ords any Jdange
) I'o keep, and to t are « ne chi I
| Not to cause harm to apprentices or servants
Section 239 prescribes the obligation of a woman giving
irth to a child, to resort to a isonable assistanc

So that if the death of anv persons happens through any

of these causes, that is to sa

1. Through not having been provided the necessaries of
life, w h anoth person wias oblig to provid m with ;

2. TFor want of precautions with which another should
have surrounded the necessary dan s

3. For desertion or want of care of a young child on the

t. By ill-treatment on the part of a master of an appren-

tice or a servant, and

5. On the part of a woman through not having called in

adequate assistance in her confinement

There would be in each of these cases eriminal homicide.

6591. The persons to whom others

the necessaries of life are, voung children. sick persons, pri-

re hound to provide

gsoners and lunatics.

592. The fitting precautions to be taken in dangerous un-

dertakines can be defined only in a general manner,
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First, says our Criminal Code, section 212, “nobody should
undertake such an act unless he has the capacity to carry it
well.” And, as the Statute does not say, but what summar-
izes all jurisprudence on this sabject, “one should guard
against danger by employing with that object all the means

hitherto recognized as sufficient:” 'T'he want of requisite

knowledge, and lack of ordinary precautions constitute the
crime,

need of explanation.

The three other kinds are not 11

593. 'There is eriminal homicide again, according to the
definition of our Code, when the death is the result of an
act done unde the influence of threats or through fear of
violence. or through deception.

Thus a perzon who, by threats considered sufficiently grave,
should force another to perform a ‘dangerous act, would be

guilty of homicide, if there actually existed serious and evi-

dent danger, and if. without threats, the person meeting

death thereby, would not have performed such act. The fatal

act must have heen done under the influence of fear, and with
the idea, ven at the risk of great danger,—of escaping pro-

bable violence.

594. Tle would also be guilty of homicide who should
cause another to perform a dangerous act by deceiving him
regarding the existence of the precautionary measures taken ;
if the act seemingly would not have been performed had the
person who died through it known that these precautionary

measures were wanting.

595. Finally, there may be homicide again, according to
the same definition, through moral influence on the mind of
a child, or sicq person. These are the two sole cases where-

in fear may become an homicidal agent.

596. The definition, however, speaks of lawful excuses. It
is homicide each time that a person causes the death of an-
other in what manner soever; but the homicide is not erim-
inal if the person who caused it has a lawful excuse to ex-

onerate him.

~
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597. Lawful excuses are declared such, some by Common
Law,—Criminal Code, section 7; the others are enumerated

in the Statute; Criminal Code section 8 and following,

These excuses mentioned by our Clode are all of Common

Law.

The Statute brings togetl under the term °“‘excusa &
that which authors generally divide under two nam “ex-
cusable and justifiable

I -“1414; mentiol ) 4‘.' oD ( 1l ONCNS( 0O { o
causes,

He commits an excusable homicide who performs a legal
act and takes all reasonable precautions in performing it

He i3 an excusable homicide who kills in the course of or-
dinary work without apparent negligence or imprudence

He is an excusable homicide who kills in the covnrse of
games or sports which are permitted and harmless, and who
1]:;«« SO \\J!wll! H.:I’l.«"

He is an excusable homicide who kills in defence of his
own life, or in defence of the lives of his near relatives or

under provocation deemed sufficient to put him in the si-
tuation of fearing for his life

He is an excusable homicide who kills in defence of his
property, in the case of burglary at night.

He is a justifiable homicide who kills in execution of a
legal sentence of death.

He is a justifiable homicide who kills while exeenting a
legal <“il'\. when it is necessary to do so: for instance. to
kill a prisoner who is about to escape for good, provided the
officer of the law establish that the force used by him was on-
l.\' such as was necessary to prevent the escape, and
that such was neither intended nor likely to cause death or
grevious bodily harm. (See sections 36 and 37 Criminal
Code).

He is a jllwlili.l‘t]t‘ homicide who kills in the course of

suppressing a riot, provided that it was evident that there

no longer existed, in reason, other means of pacification.
(See sections 40 and 41 Criminal Code).,
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598. \s we see, all the causes of excuse rest upon the
principle that there i8 no homicide if it i clear that there
was no wilful intent. T'o be excused from killing one, must
show: 1o that there was no other way left him, in order to
protect the rights of society (when a felon would otherwise
escape; when peace could not  be restored otherwise,) to pro-

tect hiz own life or the life of others than to use extreme

violence ; and 20 that this extreme violence was used in no
way with the intent or wish to kill but only with the wish o
intent to secure that needed protection.

The intention is proved by the facts

That is why the want of ordinary precautions proves that
there has been ill intention. So that when justification is
alleged the Coroner must see, 1st if there was any way left
other than the recourse to violence, in order to protect life
without allowing society to loose its rights. Could the slayer
have escaped ? Could he have submitted himself to the unlaw-
ful demand of the assailants and have prevented by that way
blood shed and retained facility to have the assailant punish-
ed by the Courts? If so the killing is manslaughter. Then
supposing there was justification to use extreme violence the

coroner has to see secondly, whether the circumstances show

that the killing was only by mere chance or absolutely deli-
berate. In the first case, it would be excusable homicide,

in the second it will be manslaughter.

599. 1t is ncessary to add that this too brief synopsis can
but feebly guide the Coroner, and that it will often perplex
him to solve the legal difficulties that may be met with, if
he has but the foregoing notions for legal equipment.

It is perhaps more timely than ever to advise Coroners, if
they are not already men of law, initiated in the principles

of jll\llug to become so by ~111']‘\.

600. The Coroner shall remember that, — the imme-
diate authors of the crime apart, — there still remains the
duty of seeking the ac omplices before the fact.

To summarize the law on this subject would be too
lengthy an undertaking. It will be found in the Statutes
and legal authorities.
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ARTICLE X,

THE VERDICT.

601.—FORM OF THE VERDIC

602,—~NAME AND SURNAME OF THE DECEASED,

603.-~ANY OTHER DESCRIPTION OF DECEASED

604 I''ME AND PLACE OF THE DEATH
605.—DECLARATION OF THE PRESENCE OR ABSENCE OF

HOMICIDE

606.—HOMICIDE NEED NOT BE QUALIFIED AS A MURDER
OR A MANSLAUGHTER

607 HOMICIDE SHOULD BE DECLARED CRIMINAL OR
EXCUSABLE.

608 VERDICT OF ACCIDENTAL DEATH

609.—VERDICT OF NATURAL CAUSE.

610.—DESIGNATION OF TH AUTHORS OF THE CRIME

611.—DESIGNATION OF AN AUTHOR OF A CRIME ALREADY
UNDER ARREST

612, —VERDICT SHOULD BE SIGNED

613.—FOREMAN OF THE JURY.

614.— ENGLISH LAW AS TO SIGNING THE VERDICT

615.—DISAGREEMENT ON A VERDICT

601. The verdict should declare: —

1. The names and surname of the person deceased; if
unknown, it should give a description;

2. The time and place of the death, if they have been
established;

3. Whether there has been homicide or not, and why
such conclusion has been reached; setting forth the facts
establishing how the death took place.

In the case of criminal homicide, it should, if the thing
is established, declare the names and surnames and the oc-
cupation of the person or persons suspected of the crime.

The verdict should be signed by each of the jurors in the
ordinary manner.
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204

602. The name and surname of the person deceased
should be mentioned, if they are known.

In fact, finmn the point of view of justice, the only one
with which we are concerned, — 1t 18 1mportant to society

and to the family of the deceased that it should be thorough-

11 how this death, which was

known, later as well as to-day,
1 subject of doubt, really happened. It could never be shown

d ndicate, or did not indicate clear-

1 Not

by a verdict that

ly, the person upon whom the inquest was he

603. All the names known should then be found in the
verdicet. It i3 not necessary to mention his occupation, says
Hale, P. C. p. 182. 1t is not necessary to distinguish him
from every other person bearing the same name; 3 B. & A.
579. However, it is clear that if ‘these things were added
to the names, justice would loose nothing by it. It was even
decided, (2 C. & P. 230) that any correct but unnecessary ad-

dendum cannot invalidate a verdict.
If the names are unknown, a description of the deceased
must be given. Boys, at P 296 of his work of 1893. savs

that it suffices to indicate him as a person unknown. .Jervis,

in the same formula of the verdiet at the end of hiz book,
content himself with the words “a person to the jurors un-
known.”

It must be admitted that the thing seems strange. It is
sufficiently unlikely that the Criminal Courts would con-
demn for murder on an accusation which contended itself
with saying, “You killed, at such a place, on such a day, a
perzon unknown.”

Though to my knowledge the case has not presented itself,
it is not for that reason impossible.

One altogether unknown might, to the knowledge of all,
be the victim of an assassination.

It seems to me that the sex should be mentioned first. '

Then should follow all descriptive details qualified to |
help identification later on; such as, the approximate age,
height, weight, the color of the hair, of the eves. of the .
beard, the particular shape of the nose. and any unusual

]I:l\'l' 'i"l‘]] <]i~(-n\‘n'l'm],

marks that may
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604. 'I'he verdict should mention the time and place of the
death.
I'he English Statute, sub-section 3 of section 4, says that

the verdict *must set forth when and where the deceased came

to his death, so far as such particulars have been proved to
them™ (the jurors) It merely repeats the Statute of Iid-
ward 1., which enacted that the jury declare when and where
the death too IRT

I s obvious 1tia nient
requisite in « | 1 )

11 el 1l wen a nmld nonstra | to
the Coul ) h 1 1iions u reu NCes h are
ol a natul O carl MV ¢ 1

If the proofl does not v of concludin t ly as to
time and place, it will as least permit of spe ing circums-
stances going to cause strong presul mn that the death
took place about a particular fdate, and inor near a stated

spot.

605 ’]'IM' t.?m'.thll‘ult 1mn the v I‘<]\M [‘\.H there has, ol i\h
not been homicide, is the principal, since it is with this ob-
ject that justice has been called upon to pronounce itself.

The English Statute also savs so in the same sub-section:
“if he (the deceased) came by his death by murder or man-

slaughter.”

606. But it does not seem useful to justice that the jury
qualify the homicide as murder or manslaughter, especially
as the law, by our Criminal Code, wills that a new inquest
be held, by a Justice of the Peace, after verdict of the Coro-
ner’s jury, and that the Grand jury hold a third inquest be-
fore the trial of the accused before a Petit jury. Homicide
will always be qualified soon enough for the interests of jus-
tice.

It suffices, then, to say, that the deceased has been killed,
and that the act is eriminal.

607. The manner of saying it matters little, provided it

be clear and leaves no doubt that in the opinion of the jury
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the death investigated is matter of eriminal homicide. Hows
ever, the use of the words “criminal homicide™ in the verdict
will alwavs be preferable.

If the verdict concludes that it is excusable homicide, it
ghould state it with quite as much clearness. The verdiet
declaring that the deceased was killed, without adding that
the author of the homicide is excusable, will always be inter-

preted as a verdict of criminal homicide

608. \When the verdiet concludes an accidental or natural
death, the mere fact of declaring it excludes homicide, It
is unnecessary to insert that there was no homicide.

If the death was accidental, the verdict should succinctly

relate the facts which constitute the accident,

609. 1f the death is natural and the pathological cause
known, it suffices to indicate it.

The old formula of death by the visitation of God is noth-
ing other than natural death, of which the cause cannot be
specified. It is antiguated and more susceptive ol ridicule
than the formal avowal of the verdict that says: “there has
been no crime. though it is impossible for us to sav what
malady caused death.”

No false shame. Physicians themselves unreservedly ack-
nowledge that there are many deaths whose pathological
cause remains unknown, even after the most minute investi-

gations ol science.,

610. If the verdiet finds a eriminal homicide, the jury
should, if they knew it. say by whom the erime was com-
mitted, and to this end, indicate the person by his names and
surname, his occupation and his residence; flnally, they
should indicate all the means to cause the person suspected
to be well recognized, especially when not as yet under ar-
rest.

The ]".Ilj_"ll~|| Statute last cited declares that the verdict
should name “the persons, if any, whom the jury find to

have been guilty of such murder or manslaughter, or of be--

ing accessories before the fact to such murder.”
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The thing seems quite evident and to 1
I = Vel dan WeAsSIon wien a person ~ ‘w. | ) ]
desienated, it is indeed when it is a question of demanding
arrest to answer the accusation of a crime carrving the pe-

nalty of death

One easily sees all the harm a mistake as to names might \
cau oth to justice and to th ) on accused pla
of anothel

611. Hence, too much care cannot be given to the de-

signation of the person accused. When he is alread

ed. it is customary, after having named him, to add
is already under arrest.
€12. The verdict should be signed by each of the jurors.
The Law department. in the Provinae of Quebee, sends to
Coroners a blank formula for the inquest, at the foot of
which only the signature of the foreman of the jury is re-
4{!1("\!1'1]‘

Evidently this comes from the custom that, for t

e Grand
jury, the foreman alone signs the bills.

For the Grand Jury this custom is general in England as
in CCanada.

For the Coroner’s jury it has not heen adopted anywhers
except in our Province of Quebee, and even here it is not
general.

The thing seems sufficient, and could he sanctioned by a

law. Until so sanctioned it appears contrary to law,

613. Common Law has never made men.ion of the o
tion of naming a foreman of the jury.

During the inquest 1t s the Coroner who ]vl‘nwl(“» The
utility of a foreman of the jury only appears at the time of
the deliberations before the verdiet; and as the thing is prac-
ticed for the petty jury in Criminal Courts, the jurors
choose whom they wish; their choice is indifferent to the

Court, this formean being only the spokesman for all; it

even often happens that each and all of the jurors render
their verdict collectively.
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614. In England there is even a Statute, 25 Geo. 1., c.
29, which prescribes that all the jurors of the Coroner should
sign the verdict.

That is what caused Jervis to say, at p. 14 of the work so
often cited: “T'he jurors should be able to write their names
legibly upon the inquisition:”

Boys, at p. 284 of his work, last edition (1893) says: “A
person who cannot write his name should not be sworn as a
juror if it can be avoided.”

The last part of the citation from Boys is sufficient to ex-

plain that this exaction of Jervis has never been law in

(‘anada, since in the early days of English domination it
; would often have been impossible in certain rural districts to
}{1,; find twelve jurors capable of signing.
']i But these two citations at least prove clearly that the ver-
l dict should be attested by each of the jurors, and not by a
f’/l"'ll/(l”.
The ordinary manner of attesting one’s agreement to an
i act is to affix one’s signature or mark.
615. In the case where twelve juros cannot agree, in
y England the matter is referred to the Criminal Assizes; in
} Nova Scotia, the Coroner recommences the inquest. Usually
’ it should suffice to make a report to the Attorney-General,
‘ who has the right, if he sces fit, to submit the matter to a
¥t Justice of the Peace, on a complaint made by some person,
or to the Grand jury by an indictment.
t
ir
Pt
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617.

618

619.
620,
621.
622,
623.
624

625.

THE CORONER AND HIS DUTIEN

ARTICLE XI.

THE RECORD OF THE INQUEST.

HOW TO RECORD THE PROCEEDINGS OF THE IN-
QUEST,

DESIGNATION OF THE PLACE WHERE THE INQUEST
IS HELD.

DESIGNATION OF THE PRESIDING CORONER
DESIGNATION OF THE JURORS

MENTION OF THE OATH TAKEN BY THE JURORS.
MENTION OF THE JURORS VIEWING THE BODY
DEPOSITIONS OF WITNESSES, HOW TAKEN
VERDICT, HOW RECORDED.

ATTESTATION T( PROCEEDINGS,

DEPOSITIONS OF WITNESSES, SHOULD THE)Y BE
SIGNED BY THEM

THE ATTESTATION OF THE CORONER, HOW MADE

NO SEAL REQUIRED

616. The record of the inquest should tell: —

%

N &P 0w

Where the inquest is held;

When it is held;

Before whom;

The names and surnames of the jurors;

That the jurors have taken their oath or affirmed;
That the jurors have seen the corpse;

The names of the witnesses, with an exact resumé of

their testimony;
8. The verdict;
9. The attestation;

10. All procedure tending to prove the facts; such, for
instance, as the visit to the spot, the declaration of a sus-
pected person, ete.
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617. The designation of the spot where the inquest is
held is essential to show the jurisdiction.

The Coroner cannot hold an inquest save in the territorial
division or the district for which he is named.

This designation of the spot of the holding of the inquest
says that this place is indeed within the judicial district of
Usually this territorial jurisdiction called “ve-

the Coroner
marein and at the heading in the

nue” is indicated on the

following manner:

CUANADA
Province of Quebec
District of

[t might, however, be indicated in quite another manner
and the procedure would still be unassailable.

The date of the holding of the ||)1]li1‘~l is also essential
Boys, (edition of 1893, p. 275) says that the thing is ne-
cessary “in order to show that the enquiry was recent, and

was not held upon a Sunday, in which case it would be void.”

The first reason does not seem as clear as crystal.
'|‘||.» <mum| seems better.
It is obvious that it is of the essence of all judicial acts

to be performed on a stated date, and that the lack of a date
would he of a nature to give rise to doubts as to the holding

of the inquest itself; doubts of its authenticity. And, a3 a

fact, the absence of a dateat first sight might lead to the be- i
lief (until proof to the contrary) either that there had heen ,
no such inquest, or that it was held on a non-juridical day, (
which makes it void. |

The name of the Coroner, before whom the inquest is held,
should also be stated, to allow of itz being verified that the ¢
person had indeed the power to hold such inquest.

618. To be content with saying “before the undersigned fi
Coroner”, without givine the name appears sufficient; how- it
ever, this manner is not used by the Courts. It i3 better to i1

hi

state at the head the names of the Coroner present: “Present:

E. M.

Coroner.”
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619, The jurors should be designated by their names and

surnames, written correctly and in full, with their places

As to the latter, however, it suffices to state
that they are British subjects, and that they are residents of

of residence.

the district, which establishes their qualifications, or short-
er, that they are qualified
The custom i3 to write: “sworn as jurors, the persons

all duly <[nl‘ll fied,”
620. It suffices to

oath or have

whose names follow,

state that they have duly taken their
' |
alfirmed

621. The record must stat

hefore
witnesses that the jury

e hearing of the

have seen the corpse Tl

y that the 1n-
quest may show on the face

dulv held Supey
void.

of the record, that it has been

is-  Without that it

visum corpor would be

622. The method of tal ing i"']hh"\wrh has alread

heen
treated of in Article 1V. Part TV.

[t i3 necessary to state here that the
» taken in two days.

They may be incorporated in the body of
or written on separate she

depositions of wit-
nesses mav b

the record itself,

ets which are attached to it later
on.

The first means seem the better, bein

in accordance
with truth, since thereby the evidence is found in the order
in which it has been given. This mode of procedure at the

preliminary inquest is the one to be found in the formula of
Oakes.

[t is not, however, that which is most gencrally fol-
lowed.

623. The verdict and that which it should
formed the ‘”I"il‘(‘l of the inmml»ll‘_‘ A rticle

624.

contain has

The attestation consists, for the jurors, in the af-
fixing of their signatures at the foot of the verdict, of which

it was a question in the preceding Article; for the witnesses,

in the signing of their depositions: and for the Coroner. in

his signature and the seal of his Coroner’s Court at the foot

of a declaration to the effect that allhas been taken regular-
|_\ before him.
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625. 'The Criminal Statute, before the Code, had never
said that the witness should affix his signature at the foot
of his evidence. The thing has been practised, however,
since times remote.

The Statute of Phillip & Mary, which rules us now on this
point, does not exact the signature of the witness. The ré-
sumé of the evidence, that is to say, the material parts alone,
constitute the notes of a Courf, rather than tiv]m\\l]uls\ pro-
perly speaking. The notes of a Court to be recognized as
such need only the signature of the Coroner

To-day, when the Code has done away with the part of the
inquest before the Coroner, which was formerly the preli-
minary enquiry, and allowed the reading at the trial of the
deposition of a witness who had disappeared,—to-day when
it has been decided, more than once, that the depositions at
the Coroner’s inquest, even though taken and recognized as
they would be at the preliminary enquiry before a Justice of
the Peace, cannot be read during the trial, (R. vs Wine-
garner, 170. R. 208) the utility of the witness’ signature is
not apparent.

Nothing prevents its being affixed.

The only deposition to which it should be affixed is that
of every suspected person, who gives it under the required

conditions, as explained in a preceding Article.

626. The Coroner should attest the whole. He may do
so after each deposition, in the usual manner of Justices of
the Peace, or may content himself with attesting the whole,
once only, at the foot of the inquest, after the signatures of
the jurors, by declaring that the whole inquest, with every-
thing of it on record, has been taken before him: the on
word “witness” before his signature, may, strictly speaking,
suffice; it attests that the Coroner has been witness of all
that has been done at the inquest, from beginning to end.

627. The affixing of the jurors seal and that of the Coro-
ner is not necessary; so it was judged in the same case of
the Queen vs Winegarner. General usage, however. requires
that the Coroner affix the seal of his Court, which scems
more fitting when one knows that this Court is “a Court of

Record.”

q
it
4

of

of
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ARTICLE XII.

COSTS.

628.—COSTS, WHAT ARE THEY
629.—CORONER’S FEES, WHEN

630

REFUSED.

TARIFF OF FEES, WHERE TO BE FOUND

631.—COSTS, HOW DOES THE CORONER PROCEED ABOUT
THEM,

632.—C'OSTS, BY WHOM PAID.

633.—FEES TO JURORS IN
QUEBEC.

634, —FEES TO WITNESSES

635.—~MEDICAL MEN TREATED AS ORDINARY WITNESSES
[F NOT EXPERT WITNESSES

636.—COSTS FOR TRAVELLING.

637.—COSTS, HOW JUSTIFIED.

638.—COSTS, WHEN PAID.

639.—ACCOUNTS OF COSTS,

CERTAIN PLACES NONE 1IN

WHAT THEY CONTAIN.

640.—VOUCHERS, HOW MADE

641.—ACCOUNT OF ALL INQUESTS, HOW MADE,

642.—EXPENSES SPECIALLY MENTIONED
UTE.

643.—EXPENSES NOT ESPECIALLY
STATUTE.

IN THE STAT

MENTIONED IN THE
644.—EXPENSES REALLY MADE FOR AN INQUEST HAVE
TO BE PAID.
645.—FEES TO THE CORONER ARE REFUSED IF INQUEST
WAS USELESS.
646--EXPENSES SHOULD BE BASED ACCORDING TO REAL
VALUE OF SERVICES.
647.—DISCOVERY OF A BODY DOES NOT GIVE RIGHT TO A
REWARD.

628. The costs of procedure at the Coroner’s inquest are:

1. The fees and travelling expenses of the Coroner and
of Medical Experts;

2. The fees of the Clerk, and of the expert Analyst, and
of the Constable;
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3. The costs of renting a place to hold the inquest in,
for the keeping of the corpse, and for its transportation;
for the notification of the Coroner, and, generally, all ab-
solutely necessary and indispensable expenses, at a reason-
able figure,

629. The Coroner’s fees may be refused him in every case
of an obviously useless inquest. Revised Statutes of Que-
bee, section 2692. Revised Statutes of Ontario, ¢. 84, S. C

s

630. In this matter of fees, each country, each province
of Canada, has made a special tariff, to which Coroners should
refer. 1 shall content myself with pointing out here that
these tariffs are found, for Canada, in the following Sta-
tutes :—

For Quebee, in the Revised Statutes, Articles 2691, 2692
and 2693.

For Ontario in the Revised Statutes of Ontario, chapter
83.

For Nova Scotia, in the Revised Statutes of Nova Scotia,
5th. series 1884, c. 17, s. 4, and chapter 128 Schedule.

For New Brunswick in the Consolidated Statutes N. B.
1877, c. 119.

For Prince Edward’s Island in the Statute 39 Viet.,, c.
iy 20 T

For British Columbia, R. S. B. (., 1888, c. 24.

For Manitoba, R. S. M., c¢. 32, s. 6.

For Newfoundland, 52 Vict., c. 25.

631. Coroners pay immediately, or give an acknowledge-
ment, or secure a receipt for the amount due. The receipt
is the voucher that is to be sent later to the authorities oblig-
ed to pay the costs.

632. The authorities who pay are, in the Province of
Quebec and Prince Edward’s Island, the Provincial Govern-
ment; in the other Provinces, the civic authorities of the
cities, counties or municipalities in which the inquest is

held. It is thus in England and in the United States.
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633. In certain

Provinces, as Ontario, Nova S«

otia,
New Brunswick, Prince Edward’s Island, a fee or tax is paid

to the sworn jurors. They are paid in England. 1In other
countries they are not paid anything.

634. Nowhere is a tax

paid to witnesses except in Onta-
rio, Prince Edward’

[sland and Newfoundland

635. The ¢ xpert |

above mentioned are paid for

their work
and their written report

and not as witnesses. Physicians
mav be called. without

remuneration, as ordinary witnesses,

and may be questioned upon facts within their knowledge

636. 'Travelling expenses

are almost evervwhers
ed to Coroners by

comput-
the number of miles covered; and gene-
rally they are paid ten cents a mile.

In Quebec the

» Government claims that these travelli

penses cover and include all costs on the way, as those of

board or hostelry; however, it is usual to allow more than
the mileage if the Coroner shows that his travelling expen-
ses exceed that to which the tariff entitles him.

637. In the Province of Ontario it is exacted that each

item charged be presented with a sworn account that the
Coroner approves, since the whole is submitted to the Crown
Attorney of the district, before exacting payment of the mu-
nicipality.

638. The

accounts in Ontario are generally payable every
three months,

[n Quebee the rule is to pay every six months.
The Coroner alone is bound, in Quebece, to swear to his whole
account, which he sends direct to the Attorney-General for
There is nothing to prevent the accounts of others
vorn to, I believe, if the Coroner sees fit.

approval.

being

639. The accounts should he

made for each inquest se-
parately, and should contain all the vouchers or receipts of
payments made, or due.

The accounts are everywhere made
and sent in duplicate.

Each inquest should be designated by a number. and by
the date on which it was held.
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With the account should be sent a list of all inquests con-
tained in the account, with number, date, name of the de-
ceased, the place where the inquest was held, the verdict,
abridged; whether “murder”, “unintentional or excusable
homicide”, “accidental death”, “natural death”, etc., and a
receipt from the Clerk of the Peace of the district, showing

that he has taken possession of the record of the said in-
quests.

640. The vouchers may be made out as follows:—
Dates Nos. Voucher No. 1.

P P The Coroner’s Court. Dr.
W) ) S e e o R e el
January 19........
Inre M. V. Examination ...... ...... $5-00
Received payment.
" January 2, 19........ (Signature).
i or
1 "
it Voucher No. 2
'Tj ‘ Dates Nos. The Coroner’s Court. Dr.
4 2 2 To J. B.
January 19......
In re M. V.
Removal of corpse $2:00
](t‘“l»i!l;_v of corpse..... 1.00
Inquest room. .. .. 1.00  $4.00
Received payment.
(Signature).
or
Voucher No. 3.
Dates Nos. The Coroner’s Court. Dr.
P 2 To A. B., Constable.

January 19......
Inre M. V.
Jury 1.00, 5 witnesses 1.50, assistance,
B e s cinrnina wasivsinimnhien aaiisinis $3.50
Received payment.
(Signature).

ir
of
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The number of each voucher should be different from the
other vouchers, and should be indicated after each item in
the general account.

641. The general account may be made out in the follow-
1Ing manner ;—

Dates Nos. The Government of the Province of

of Quebec.
Dr.
January To costs of the Coroner’s inquest for the Dis-
4 p Ky v A ) i
Re J. W. Vouchers
Dr. D. G . ] $£5.00
\. B. 4 3.00
N. O. Cler 3 200
Uy T | £.00
(Coroner Fees 6.00
10 miles from (such
place to such another) 1.00
3 3 Re V.M.
Dr. D. G.
And so forth for the other inquests.

642. The costs for the other expenses specially stated by
the Statute of Quebec, are the expenses most usually incur-
red.

Of course these expenses should not be incurred when
they are not necessary.

643. There are ordinary enough expenses, — for the re-
moval of the corpse, for instance, — of which there is no

mention in the Statute. These expenses, as all others which
are absolutely necessary, when urgent, will always be paid,
even though unusual, if the Coroner can show, first, that
they were absolutely necessary for the purposes of justice,
and secondly, that it was impossible for him to obtain the
authorization of the proper authority in good time. Which
implies the opposite rule, that each time there is a question
of unusual expense, when delay will not be detrimental to
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the purposes of justice, it is always better for the Coroner to
obtain the authorization of the Attorney-General, or of his
accredited representative,

In the Province of Quebec the Crown Attorneys do not
hold authority on this point, which appears to be conceded

to their colleagues in the other Provinces.

644. Boys, at p. 289 of his work, edition of 1893, says:
“I'he Court in England (in a case of R. vs Gloucestershire
Justices) refused to compel the allowance of an item in a
Coroner’s account, because the Justices were of opinion that
there were no grounds for holding the inquisition. But it is
submitted that if the account is presented under the law in
Ontario, with the necessary declaration of the Coroner, and
the certificate of the Crown Attorney, the auditors would not
be justified in refusing to audit and pass the regular charges,
nor could the City or County treasurer refuse to pay the ac-
count so audited.”

il Since the Judgment in question, English legislators have
‘ recognized, — section 27 of Coroner’s Act, that the ex-
Al penses which the Coroner swears he has incurred should be
paid, even though the inquest has been held without cause.
Page 98 of Jervig’ work: “Actual disbursements which have
been made by the Coroner after the termination of the in-
quest (such as the fees of the medical experts, the payment
of the jurors, for the hire of rooms, and such like) stand on
a different footing, and it has been held that they must be
repaid to him, whether it was proper that such an inquest
should be held or not, and that the local authority has no

power to disallow them.”

This has been decided since in England in a case against
the Justices of Carmarthenshire. This Judgment is found
in the Queen’s Bench Reports, V. 10, p. 786.

645. And Jervis’ annotativn adds : “The principle of
this decision applies also to the fee .... to which borough
coroners are entitled.”

Section 2693 of the Revised Statutes of Quebee, however,
gives the Attorney-General the right to refuse payment of
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the Coroner’s fees, in all inquests adjudged useless.

penses will always be paid.

I'he ex-

646. 'T'his is an occasion to direct attention to the fact

that, in general, people who render some service at the Coros

ner's inquest, often believe themselves justified in demanding

exorbitant sums. They have even gone so far as to demand

of me sixty dollars for having transported a corpse of a
drowned person three miles, and for having housed it h

alf a
day.

I'he terms should never ¢ xceed what would b F.U*f for

the same length of time employed in ordinary work, with a

moderate addition in cases of exceptional difficulty.

647. [t often l@l'»'ll‘ll\' that [w(\]blc' find corpses and be-
lieve because of that they have a right to a reward. Such is
not the case.

Justice should not pay except in cases where it is really

interested, that is to say: in cases of strong suspicion of

crime, or, better still, when it has itself ordered the under-

takings of tasks. In Montreal there ig never payment in the

case of the discovery of corpses, unless there has been an or-
der from the Coroner to transport it, or to take charge of it
somewhere. Everything goes smoothly. The persons who
find the corpse are, besides, generally rewarded by the

I'e-
latives or friends of the deceased.
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ARTICLE XIIL
OF INQUESTS ORDERED BY SUPERIOR AUTHORITY.

648.—INQUESTS ORDERED BY A SUPERIOR COURT.

649.—POWER OF A SUPERIOR COURT TO ORDER AN IN-
QUEST.,

650.—THE SUPERIOR COURT HEARS THE CORONER BEFORE
GIVING SUCH AN ORDER.

651.—A CERTIORARI MAY CAUSE AN INQUEST TO BE HELD
EVEN A SECOND TIME,

652.—VERDICT MAY BE ANNULED.

653.—VERDICT BEING DECLARED NULL THE INQUEST
ALSO IS NULL.

654—VERDICT SHOULD NOT CONTAIN USELESS DAMAGE-
ABLE REMARKS BUT SUCH REMARKS DO NOT IN
VALIDATE IT.

655.—CORONERS HAVE TO ANSWER TO THE ORDERS OF A
SUPERIOR COURT.

6356.—DECLARATION OF THE CORONER BEFORE HOLDING
AN ORDERED INQUEST,

657.—PROCEDURE IN ORDERED INQUESTS.

658.—INQUESTS ON EXECUTED CRIMINALS,

659.—PROOF IN INQUEST ON EXECUTED CRIMINALS,

660.—JURORS IN INQUESTS ON EXECUTED CRIMINALS

661.—RECORD IN INQUESTS ON EXECUTED CRIMINALS.

648, The Superior Court, or the Court of King's Bench
may compel a Coroner to enquire into a death.

The Coroner cannot proceed to hold a new inquest except
on the order of a Court; and his inquest should be super vi-
sum corporis, unless the Court order otherwise.

The holding of inquests on persons put to death in execu-
tion of a sentence is made according to rules stated in sec-
tion 944 of the Criminal Code.

649. Section 6 of the English Coroner’s Act declares that
the Hight Court may order an inquest to be held by a Coroner




THE CORONER AND HIS DUTIEN 281
who neglects or refuses to hold it, and adds that it may even
condemin him to pay the costs which the lv!mt'lllll"' to ob-
tain such order has occasioned.

The Judge, in a case against Hull, Coroner, reported in
9 Q. B. D., p. 689, declared that the Coroner had not a right
to refuse to enquire in the matter of a death whose cause is
unknown.

In the Code of Civil Procedure of Quebke we find that a
Writ of Mandamus may be issued by the Superior Court, or
by a Judge of such Court, when a public functionary or a
Court of inferior jurisdiction omits, neglects or refuses to
perform a prescribed duty.

“This Writ of Mandamus™ ,says Doutre, at p. 411 of his
second volume of the Code of Procedure, “is emploved only
when there is no other remedy to put an end to an abuse. It
has the result of obliging the public officer to give reasons
why he does not do what seems to be his duty.”

So that, in England, if a Coroner does not hold an inquest
on a death whose cause is violence, or is unknown, he may
be compelled to do so by the “High Court”.

In Quebee, if the Coroner omits to enquire into such a
death, he mayv be compelled by the Superior Court, and in
the other Provinces by a Court of superior jurisdiction.

650. But, as has been seen from the citation from Doutre,
this Writ is only with the object of requesting the Coroner
to come and give the reasons why he has not enquired into
a death. Such a Writ could not be followed by an order of
the Court enjoining the Coroner to proceed with the inquest
when he has shown the Court that he enquired as to the
facts, and that after investigation, he exercised the discre-
tionary power given him by the Statute of Quebec and On-
tario, of not assembling a jury- So it was judged in a case
ex parte Lawlor, cited at p. 274, Vol. 2, Decisions of Courts.

As a fact, the Superior Court cannot condemn the Coro-
ner for an omission of duty when he has performed his duty.
Neither can it force him to summon a jury when the law

obliges him to swear that he has good reason to believe that
there has been homicide, when in conscience he can swear
nothing of the kind.
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651. If, however, it is plain an injustice has been or will
be done, what is to be done in such a case?

There remains the certiorari, which is the sole means of
repairing an mnjustice in this case, as 1 certain cases ol 1n-

quests.

652. [ say “certain cases”

Though there be directly no means to appeal from a ver-
dict of the Coroner’s jury, the new procedure of the C'riminal
Code of 1892 introduced, in practice, a new Court, that of
the Justice of the Peace, upon which it is incumbent to sanc-
tion or annul the judgment of the jury, finding grounds for
arrest.

But there is the possibility, in practice, of verdicts of
which one might complain, and of which one might demand
the annulment. such as those who pronounce in favor of a
suicide, or who declare non-homicidal a death which is really
homicide.

It is useless here to cite old decisions to establish that the
verdicts of Coroners may be annuled or amended as formerly,
when the trial was made upon the Coroner’s verdict, since,
at present, — as we have formerly shown, nobody can
have his trial on such a verdict any longer.

It was decided, R. ve& Wakefield, 1 Str. 69, that a verdict
of suicide might be annuled for good cause. For instance,
if it is established that the Coroner obtained this verdict
hy giving illegal appreciation of a nature to mislead the jury;
if it is plain that the verdict, for one cause or another, is un-

just: or if the procedure has not been legally conducted.

653. In a case in the matter of the death of Mr. Bravo,
the jury found ‘“‘suicide”. A certiorari brought the affair
back before the Court of Queen’s Bench, and an order was
given to the Coroner to open a fresh inquest, Judge Cock-
burn declaring: “It is only when the Court sees that there
is a miscarriage, by evidence, which might have thrown light
upon the subject, having been excluded, that they (the Court)
will interfere.” New facts had arisen since the first inquest
leading to belief in homicide.

™
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654. It happens often enough that the jurors seek to en-

ter in their verdict considerations of no public interest, and
which are, however, of a nature to do useless injury to other
persons,  ‘Lhe jury finds that there has been no erime, but
that there ar

orounds for blami

certain stated persons
The Coroner should he at pains to make jury understand
that in so acting they exceed their duties; they are in no-
wise called upon to give rise to actions of damages, but sim-
ply to declare, without comment, how the death took place
if the act that caused it does not constitute a crim

However, was decided in a case acainst Farle cited 1n
Vol. 24, Q. B., p. 384, that such a verdict could not be an-

nuled.

655. 'T'here is no ground for ving here the procedure to
be followed to obtain the

arrant of

rari. Lawvers know it

treating on certiorari.

As to the Coroner, he is bound to appear in obedience to
the order of the Court. and to produce his record and means
qualified to show why order should not be given to hold
an inquest, or to annul a verdict rendered.

656. [f the order

where the Corone r

18 g1V

n to hold an mnquest

does not. in conscience, believe himazelf

sworn declaration required by the law, |
believe that he might

able to make the

content himself with declaring that
he holds such inquest by the order of the Superior Court.

[f a new inquest is ordered, he should mention the fact in

a declaration made especially to that end

657 'HIW \\||u[~ !»['uu'l]l]l'u to he ['uUu\\u]
in ordinary inquests.

15 the same as
He may proceed without letting the
jury view the corpse, only if the Superior Court so orders

658.

Section 944 of the Criminal Code reads as follows:

“A coroner of a district, county, or place to which the prison

belongs, wherein judgment of death is executed on any offen-
der, shall within l\\1'!l\_\'—l'u1n‘ hours after the execution, hold
an inquest on the body of the offender; and the jury at the
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inquest shall enquire into and ascertain the identity of the
body, and whetherjudgment of death was duly executed on
the offender; and the inquisition shall be in duplicate, and
one of the originals shall be delivered to the Sheriff.

“No officer of the prison, and no prisoner confined therein
shall, in any case, be a juror at the inquest.”

By this special Statute it is evident that the sworn decla-
ration required by the Statute of Quebec before ordering in-
quests has no raison d’élre, sceing that the Coroner cannot
swear that he has reason to believe in a homicide. There
should be substituted a special declaration {o the effect that
the inquest is held because of information that the deceased

was put to death in execution of a judgment of a Court.

659. The Coroner’s jurisdiction is as in ordinary cases
i The inquest is held as in ordinary cases. The Statute is at
pains to say what should be proved; which is, that the per-

son who has been put to death is indeed the same person de-

signated in the judgment, and that the sentence was execut-
ed at the time and place, and in the manner prescribed by
the law. It would be a crime to behead a person condemned
to be hanged. It would be a crime to execute a person an
hour before the prescribed time; in fact, until the last mo-
ment fixed for the execution there is still ]IH|I«' and [mwiin\ll\

of Iml'(lun or commutation ol sentence.

i 660. The Statute interdicts the possibility of certain
persons serving as jurors. Which does not mean that per-
sons excluded in ordinary cases, such as relatives, persons
interested or prejudiced, should not be set aside.

661. The Statute exacts that the inquest be written in
duplicate. Plainly the verdict should be signed twice. The
depositions should also be in duplicate. 1 consider that the

Federal Government should pay for the extra work which
this law entails.
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PART V
AFTER INQUEST.
ARTICLE I.
FINAL DISPOSAL OF CORPSES AFTER INQUEST.

662.—BODY AND EFFECTS OF DECEASED, HOW TO DISPOSE
OF THEM.,

663.—BODIES FOUND PUBLICLY EXPOSED, WHEN UN
CLAIMED, HOW DISPOSED OF.

664.—NOTICE TO THE INSPECTOR OF ANATOMY.

665,—OTHER UNCLAIMED CORPSES, HOW DISPOSED OF

666.—UNCLAIMED CORPSES, WHO SHOULD BURY THEM.

667.—~UNCLAIMED CORPSES, WHO PAYS THE BURYING OF.

668.—BODIES EXHUMED, AT WHOSE EXPENSE RE-BURIED.

669.—PRICE OF BURYING,

670.—DEATH CERTIFICATES, HOW MADE,

671.—GOODS AND EFFECTS OF DECEASED, HOW DISPOSED
OF.

662. The inspector of anatomy has a right to the corpse
of all persons found dead, publicly exposed. Corpses not
publicly exposed are handed over by the Coroner to persons
desiring to bury them, or are buried at the cost of the muni-
cipalities in which they were found.

Corpses exhumed are buried at the expense of the adminis-
trations which pay the costs of criminal justice.

The Coroner prepares and delivers to the relatives, to the
inspector of anatomy, or to other authorities created by
Statute for that purpose, a burial permit, or death certificate
made out, so far as possible, according to the laws of the
statistics of the place.

The money and effects found upon the corpse are handed
over to the known heirs; or if none present themselves the
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i whole or part may be used to defray all or a part of the ex-
il penses incurred on account of the deceased, such as paying
? his actual debts.
I The State falls heir to what is neither claimed nor used
:.‘?‘ as above,
i
663. Article 3960 of the Revised Statutes of Quebec says
i “Unless it be claimed for burial within twenty-four hours
after the death, by persons solemnly affirming before the In
spector of Anatomy, or before the sub-Inspector, at the dis-
:\f' cretion of these officers, that thev are related to the deceased
[ within the degree of second cousin inclusively, the corpse of
| ‘ any person found dead and publicly exposed should be deli-
vered ll‘\ acgents of the |H~[w tor or \H‘V'llh}bl‘l tor of Anato-
P;, my to the universities or schools of Medicine of this Prov-
:‘ ince.”
“:E At Article 3691 we read: “Everv Coroner, whether he

holds an inquest or not on a corpse found publicly exposed,

should immediately notify the Inspector or sub-Inspector.”

i
”,'{-} Article 3962 declares that “the notice shall give the name
i and surname, if known; the sex, age, civil status, religion,
f;: nationality, occupation; the date of the death, and the di-
}g sease or cause of the death of the deceased.”
;'i' 3) These Articles are quite clear. It suffices to remark that
‘ all corpses found publicly exposed should be reported to th
{ Inspector of Anatomy, or to the sub-Inspector, and that it is
a4t the latter who disposes thereof by handing them over to re-
I latives or schools of medicine,
i
'1’ 664. The requisite notification should contain, as is seen :
i by this law, all indications necessary to permit of making an .
entry in the public registers of death. ’
i The law has omitted to mention the place of death; it is i
lf well to supply it. t
Of course all these legal requirements are to be met only t]
so far as it is possible to do so. It often happens that it is
impossible to give the names, the age, the standing, the re-
1 ligion, the occupation and the date of the death. P
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(ases will even arise where it would be impossible to gi
even the probable cause of the death.

It would suffice, then, to gi

give it in a general manner, such
as: “Natural death, or death by a criminal act.”

Even the sex, sometimes, can no longer be ascertained. It
then becomes the Coroner’s duty to substitute all these lack-
ing details by all others which he considers to be of a nature

aid identification later. These last mentioned details should

n all cases be carefully preserved in the

record of the case,
or in the register of the Coroner’s Court.
665. Corpses not found publicly

in the Coroner’s possession, even though unclaimed by rela-

exposed, and which are

tives, cannot be handed over to the Inspector of Anatomy.

The law will not justify the handing over for dissection of
such corpses, and the Coroner delivering them for dizsection
would expose himself, in the case of their beine claimed later
by relatives, to an action of damages.

666. Such corpses should be buried

duty to see that they are,

, and it is the Coroner’s

[f he hands them over to friends, he should make sure that
the latter bury them.

667. Article 2691 of the Revised Statutes of Quebec de-
clares that “Every corpse found within the limits of each
city, town, village, constituting a corporation, parish or town-
ship (unless given over for dissection as provided in Articles
3960 and 3961) should be buried at the cost of the corpora-
tion of such cities, towns, villages, parishes and townships.”

The law makes an exception of corpses found on the beach
of the St. Lawrence, (or found floating in the St. Lawrence)
opposite the parish of Beaumont and of St. Joseph de Levis,
which are buried by the Coroner at the expense of the Prov-
ince. At all other parts of the river the municipality con-
taining the beach where the corpse drifts ashore shall pay
the costs of burial.

668. When corpses already buried are exhumed for the

purpose of an inquest being held, when the burial has taken
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place without the holding of an inquest which should have
been held, the re-burial is made at the expense of the Gov-
ernment.

Here, it is plain that the State alone should incur these
interested have already incurred expense of
|H]\'

costs, since those
the first burial. and it would be unfair to make them

twice when they have acted in good faith.

669. Boys, at p. 287 of the 1893 edition of his work,
says: * When a body has been exhumed under a Coroner’s
warrant, there is a sum of $2.00 allowed for re-burying th

like sum will be al-

body, and it may be assumed that a
lowed for all interments ordered by'the Coroner.”

This sum of two dollars of which Boys speaks, seems ab-
surd. It is impossible, at least in Montreal, to have a corpse
buried for less than four dollars. The Coroner, like any-
body else, should pay the usual costs, and it cannot be sup-
posed that he is obliged to pay out of his own pocket, for

what he is obliged, by law, to do.

670. The death certificates exacted by the different Prov-
inces and municipalities vary infinitely as to details. But it
i3 everywhere exacted that they contain, so far as possible,

the names and surname of the deceased, the date and place

of the death, the age, standing, sex, religion, nationality and
the cause of the death. In Montreal there is exacted, more-
over, the last place of residence, the birth-place, the names

of the parents, as also the birthplace of the latter.

671. If there are known unquestionable heirs, the money
and effects found upon corpses may be handed over to such
heirs, or to some one of them duly authorized to receive for
all. The Coroner will protect himself against all subsequent
recourse in law by taking care to secure a receipt in sound
and valid form.

In case of no recognized heir presenting himself to claim
such money and effects, the lawful expenses, such as transfer,
keeping, and burial of the body, may be taken out of de-
ceased’s monies, and the remainder should be given over to

the State,
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In the Province of Quebee, if the sum exceeds one hundred
dollars, it should be deposited in a bank in the name of the
treasurer of the Province, by virtue of Articles of the Re-
vised Statutes, sections 1192 and 1193, as a judicial deposit
or, again, (and in the case of the amount being under one
hundred dollars) in the name of the Minister of Crown
Lands, as escheat, by virtue of section 1369 of the same
Statutes.

The laws does not provide for the case of there being a
large quantity of moveable effects, of evident value; it is ob-
vious that the State (the Minister of the Crown in Quebec)

should be informed of the fact immediately Nothing, how-

ever, obliges the Coroner to take possession of these effects

As to wearing apparel found upon corpses, the best course
is to see that they are used for purposes of burial; if not,
to make a gift of them to charitable institutions, or to the
poor; always providing that their value be nominal; as the
Coroner would never be justified in giving away objects of
value. Needless to say. the Coroner has never the right to

appropriate that which belongs to a person deceased.
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THE

ARTICLE II.

OF PERSONS ACCUSED.

672.—PERSONS ACCUSED BY A VERDICT, HOW DEALT WITH
BY THE CORONER.

673.—THIS IS A NEW CRIMINAL PROCEDURE ENTIRELY
OUT OF THE SCOPE OF PROVINCIAL LEGISLATION.

674.—THE VERDICT REPLACES THE ORDINARY INFORMA
TION.

675.—THE FEDERAL LEGISLATURE HAD THE RIGHT TO

COMMAND A CORONER.

IT HAS MADE A SPECIAL ORDER IN THIS CASE THAT
THE CORONER HAS TO OBEY.

WHEN THE VERDICT HAS DENOUNCED A CRIME THE
CRIMINAL PROCEDURE BEGINS.

678.—WARRANT TO ARREST PERSONS ACCUSED BY A
VERDICT,

RECORD, HOW HANDED TO JUSTICE OF THE PEACE.
PERSONS ACCUSED AFTER VERDICT MAY BE BAILED
OUT BY CORONERS IN CERTAIN CASES.

681.—FORM OF BAIL.

66

677

679.—

680,

672. In case of the verdict declaring that there has been
homicide, and that some stated person or persons is or are
accused, the Coroner issues a warrant of arrest and has the
accused person or persons arrested and brought before a
Justice of the Peace of the locality, to whom he forwards,
at the same time, the record of his inquest.

In cases in which the Criminal Law permits Justices of
the Peace to admit to bail persons accused of homicide, the
Coroner may admit them to bail to appear before a Justice
of the Peace.

In other cases, when it is impossible to send them im-
mediately before a Justice of the Peace, the Coroner may
send them to prison, with orders to the jailor to take them
before a Justice of the Peace as soon as possible.
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673. It is Article 568 of the Criminal Code which pre-
scribes this duty to the Coroner. That article points out to
him what he should do. This would appear to nullify the
claim upheld in a previous Article, wherein it is stated that
the Federal Parliament does not legislate upon the Coroner’s
duties. Such is in nowise the case however.

This Article of the Code happens to be one of the Articles
of that part of the Code which treats of means of compelling

the presence of the accused before Justices of the Peace

674. The ordinary means ot contriving it are given in
Article 558, it is the information under oath of someone

complaining of a erime. The Code willed, and w reason,

that all accused persons should have the privilege, imme-
diately, at the preliminary enquiry, of setting aside a prima
facie case and of thus showing their innocence, by the cross-
examination of the Crown witnesses, by the hearing of wit-
nesses favorable to them.

And this privilege the Code has extended, with greater
reason, to persons accused of homicide. With that end in
view it modified existing Criminal Law by prescribing a pre-
liminary enquiry before a Justice of the Peace, after the
Coroner’s inquest ; at the latter of which, very often, the ac-
cused has not assisted, and has had, in any cas
cilities to employ his means of defence. This was entirely

within the Federal jurisdiction.

. very few fa-

Then the legislator asked himself how one was to compel
the presence of the person inculpated. denounced by a verdict
of the jurv. Tt might happen that nobody would be willing

to take upon themselves the individual responsibility, even

1 1

after verdict, to make the complaint required by section

558 ; and yet there was a far more impressive denunciation,
that is, the eollective denunciation of twelve sworn jurors.
This denunciation was an official judicial act; a verdict —
proof in itself on the very face of it.

Hence nothing is more rational than for the legislator to
say: the accused shall be brought before the Justice of the
Peace, in virtue of the denunciation contained in the

verdict: and it was then 'necessary to give the means of
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bringing the accused before the Justice of the Peace. Which
is what the law did.

6756. Indeed, it is true that it obliges the Coroner to
transmit to the Justice of the Peace the record of his in-
quest.

It had to be so. How could the arrest and the prelimi-
nary enquiry proceed, if the verdict containing the denuncia-
tion were kept by the Coroner?

[t is the verdict which justifies the arrest and the preli-
minary enquiry; it is the verdict which causes the initiation
of eriminal proceedings; hence it is, in every sense, necessa-
ry that it should head the preliminary enquiry, as the com-
plaint is the first page of it. And there was no other means
than to order the deposit of this judicial denunciation.

In doing so the Criminal Cfode has preseribed nothing in
the matter of procedure at the Coroner’s inquest; it has
commanded a recognized officer of justice, and whose powers
it has admitted, as Coroner and Conservator of the Peace,

to take the steps in the interests of justice.

676. Section 568 reads as follows: “Every Coroner, upon
any inquisition taken before him whereby any person is
charged with manslaughter or murder, shall (if the person or
persons, or either of them affected by such a verdict or find-
ing be not already charged with the said offence before a
magistrate or justice) by warrant under his hand, direct
that such person be taken into custody and be conveyed with
all convenient \'}ll‘l‘l] hefore a magistrate or jlh‘(i('t': or such
Coroner may direct such person to enter into a recognizance
before him, with or without a surety or sureties, to appear be-
fore a magistrate or justice. In either case it shall be the duty
of the Coroner to transmit to such magistrate or justice the
depositions taken before him in the matter. Upon any such
person being brought or appearing before any such magistrate
or justice, he shall proceed in all respects as though such
person had been brought or had appeared before him upon

a warrant or ."llll\lllOIl\‘.“

The Section orders the Coroner to perform an act, and
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omission on his part would be disobedience, punishable, by
virtue of Common Law, by the Criminal Courts, as any
other legal omission on his part would be; which will be

shown later.

677. The Federal Parliament abstained from legislating

upon the procedure at Coroner’s inquests, because the whole

|

procedure thereat 1s but of judicial police, and ninety-nine

times out of a hundred, criminal justice is in nowise con-
cerned in it; but once a erime is denounced, it comes within

In { ' | | | t 1 fi

Cope ol 1ts du Lo prese @ who sha ak : 1nrst

the machinerv of eriminal procedure.

[t has adjudged that the Coronerin the pres instanec

should take these first steps, and has ordered and prescribed

his doing so, as elsewhere it orders and prespribes that citi-
ns, officers of justice, Courts and others fulfil certain du-

ties. It is its right.

678.
named, or to each and everv constable of the district |1
|

should stat hat, after inquest held before him in the mat-

'he warrant should be addressed to a constable

ter of the death of a person named, a verdict has been ren-
dered by the sworn jurors, accusing of homicide or of mur-
der. th

ind oceupation, given in the verdict, should be textually re-

person or persons whose names, surnames, abode,
"n'Hw‘.

An order is then given to the said constabl

e to apprehend
the said person or persons thus accused, and to bring them
before a magistrate or Justice of the Peace, designated by
name, or in a general way, by the name of the locality
where he resides.

Or, again, when impossible, to take the accused party im-
mediately before a Justice of the Jeace, the order may bid
the constable take him to a common jail. But in this case,
there must be added an order to the jailor to receive the ac-
cused, and to take him, as soon as possible, before a Justice
of the Peace.

The order may read as follows:—
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CUANADA
Province of Quebec
District of

THE CORONER’S COURT.

To each and levery constable of the District of.

Whereas on the...... day of.......... nineteen hun-
dred: and ;e o s an inquest was held before me, the un-
dersizned Coroner for the said Distriet of............ on

the IHH‘., ol. o :
And whereas the sworn jury, after having heard the evi-

dence, have found that the death of the said.......... was

due to the eriminal act of........ of the ........ : 'of
............. Laborer,

These are therefore to enjoin you to apprehend the said

and to take him to the common jail of the

BEId dastrict 0L or o e slon o o that he be dealt with later ac-

cording to law.
And vou, the guardian of the said common jail of the

paid distriek 0L, <+ » 5. o o 5o us [ enjoin to receive and keep
SI BRI s wis wnie bres and to take him as soon as possible be-
fore the magistrate or magistrates, or Justice of the Peace
OLIMBR" o5 sy sic e e 4 OF A s T, that he be dealt with
according to law.

VRN ok v v o o5 wmaars under my hand and the Seal of
otur Court this.: ..cs 54 v QBYOL. ¢ oadvsiiih nineteen hundred
BRO:C Loons st

(Signature).

The Criminal Code does not exact that the Seal of the
Court be affixed to the warrant. Its presence can do no
harm, though it is not obligatory.

679. The record of the inquest should be transmitted to
the magistrate before whom the accused is brought.

The Code says: “It shall be the duty of the Coroner to
transmit to such magistrate or justice the depositions taken
before him in the matter.”
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The Coroner may wait till he is officially informed of the
name of the magistrate before whom the accused is brought,
and then transmit such depositions. Or, what is much more
expeditious, as well as surer, he may put the whole, under
seal, into the hands of the constable charged with the war-
rant of arrest, with instructions to deliver them, directly, or
through the jailor, to the magistrate who is to hold the pre-
liminary enquiry. He should be careful in this matter, It
is a question of Court documents, and he is obliged to pro-
duce them at the preliminary enquiry. Any carelessness on

his part would constitute a disobedience to law.

680. We read in the same section of the Criminal Code:

t such person to enter into a

“Or such Coroner may dire
recognizance before him, with or without a surety or sure-
ties, to appear before a magistrate or justice.”

We read at the end of Article IX of the Third Part of
this work: “The Coroner has not the right to admit to bail
a suspected person. He has this power only after verdict, in
virtue of section 568 of the Criminal Code.”

“Section 603 of the Criminal Code enacts that bail in the
case of homicides punishable by death, be taken only by the
Sll]n‘l’lul‘ Courts.”

To read Section 568 alone, on2 would be inclined to be-
lieve that the law gives the Coroner the power to admit to
bail, after verdict of the Coroner’s jury, any person who is
accused of murder or of homicide. IHowever, we have said:
“in cases where the law permits it.”

Section 231 of the Criminal Code punishes murder with
the penalty of death.

Section 236 punishes manslaughter with imprisonment for
life.

Section 953 of the Criminal Code gives the Court the
power to condemn a person convicted of manslaughter to an
imprisonment for a shorter period.

There are, then, various degrees of guilt recognized by law.
These various degrees of guilt, which are manifiest after the
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preliminary enquiry, may be equally so after the Coroner’s

inquest.

It is a discretionary power which the law grants to the

(oroner,

It is also a discretionary power which the Code grants to
the Justice of the Peace to admit an accused to bail while
the inquest is proceeding. But this power should only b
exercised while bearing in mind rules established further on

by Sections 601, 602 and 603 of the Criminal Cod

Section 603 withdraws from the Justice of the Peace, and

from the Coroner, the right to admit to bail any person who
must necessarily stanel his trial for murder.
Section 601 permits the Justice of the Peace, and there-

fore the Coroner, to admit to bail in cases where the pre-
sumption of ouilt is not strong

Hence, the rules would be that, in all cases where there is
presumption of final conviction against the accused. the Co-
| to bail: a

roner should not have the right to admit him to ba

power which he possesses in the opposite case.

This power should be used with extreme caution, and 1
would go so far as to sav that it should never be exercised

save when there 18 conviction that the matter will end in an

acquittal; that it is impossible for the accused to run away,
or that he shows an unmistakable desire to see the case

through.

The same power is granted to the Coroner in England by
section 5, sub-section 2 of the Coroner’s Act, in a case only
in which the verdict of the Coroner’s jury is manslaughter,
and never in a case in which the verdict of the Coroner’s jury
is “murder”.

681. Bail, in the cases where it is taken. may be in the

following form :—
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CANADA
Province of Quebec
District of

'HE CORONER'S COURT

B memb n [a
O 1sand ni 1 an
the a YOT'(
by the verdict o vOrn ndere 1 f
II'}‘}‘ belol m LCorone
dist m tl e
CI1Ime ) man LRy | 1 11 1
i Q)
l L l'. i )
a merchant, personally came befor an
nowledged then | to Our »o
King, his heirs and successors, the several 1
ha 0 sS4 satd N. M. ( n
O. and D. | 3
wiul current maon of (lanada
vera wods and cha 8 inds ani
respectively, to the use of Our Lord the King, h and

successors, 1f he, the said N. M. (accused) fails in the condi-
tion hereinunder written.
Taken and acknowledged the day and vear first above

mentioned, at..... .vv... before me.

".l, S_"

“(oroner for the District of

“CONDITION.”

The condition of the above written recognizance is such
that, whereas the within bounden accused was this day (or
ON T8, < s e sl ssian ) charged by the finding of sworn ju-
rors at an inquest held before me with unlawfully killing
............ on whose body the said inquest was then
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And whereas the said N. M. (accused) for the reason of

said verdict is bound to appear on the............ .. day
ol .. B ST e of the clock 1n th
noon, before.......... ..... a Justice of the Peace, at

- PR of... i ... to be dealt with by the

said Justice of tl
If, therefore, the saidN. M. (accused) appears belors

e Peace according to law.

gaid Justice of the Peace, or any other Justice of the Peaci
for the said District of . ........... at the place and at th
time mentioned above, to answer further to the said charge,
and to be further dealt with according to law, the said re-
cognizance to be void, otherwise to stand in full force and
virfue

(Signed),“J. 8”7

“ Coroner for the District of.....
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ARTICLE III.
THE REGISTER.

682 REGISTER, AND HOW KEP1

683 RECORD, OBLIGATION TO KEEP ONE

684 MINUTES OF PROCEEDINGS. HOW KEP1

685.—REGISTER FACILITATES SEARCHES IN THE RECORDS.

68( REGISTER, WHAT 1T SHOULD CONTAIN

687 REGISTER SHOULD HAVE AN INDEX

688, —SUGGESTION AS TO REGISTERS

689.—RECORDS’ INDORSATION, HOW MADE

690.—RECORDS’ INDORSATION, HOW ENTERED IN REG
ISTER

691.—CORONERS’ RECEIPTS PRESERVED.

692.—REGISTER, WHEN ENTRIES SHOULD BE MADE IN IT

682. The Coroner should keep a register in which is en-
tered, as soon as they come and in the order in which they
present themselves, the cases into which he has enquired.

Each entry should bear the number of the case, the names,
or a description of the person deceased, the date on which
the inquest or investigation was held, and the verdict in
brief.

683. At Article VII of Part II, we read: “The law has
decreed that the Coroner presiding at an inquest holds a
Court of Record.”

All Courts of Record hold Minutes of their proceedings.

The name “Court of Record” alone suffices to prove that

to keep records means to keep minutes of proceedings.

684. Minutes in writing of the proceedings are as much
as possible the recording of everything that has been done in
a case.

Each case is indicated in the minutes by a title. Gen-

erally this is composed, as essential elements, of a number
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belonging to the case, of the names of the parties in the
case; that is to say: in the Coroner’s inquests; the names
of the deceased and the date on which the case was finished.

This i3 what is found on the back of the record of the

Needless to say, the record contains in detail the minutes
of the whol p du

‘We have seen that these minutes or records are, at set
times, deposited in the vaults of the Court House, under th

guardianship of the Clerk of the Peace.

I'hese records are generally kept by the latter. apart, and
on file, beginning with mumber 1, to be followed by the num-
bers 2, 3, etc:, consecutively. So that it is easy to find in th
file of records that which one may: need to consult, at a giv-

en moment.,

685. But here a difficulty arises. How is one to find the
number of a record when one knows only the names of the
deceased, and is unaware of the exact date of the death, or
of the inquest, and sometimes even of the year in which 1t
was held?

There is a very simple way., which is very practical as

well ; a way adopted by all the Courts, by all public officers
The register. This means has become the necessary conco-
mitant of every record on file.

It is not obligatory for the Coroner by any law hitherto
promulgated ; it should be so, however. No Coroner who is
desirous of the sound administration of justice ever neglects

to keep a register.

686. Such a register to be effective, — to fulfil its pur-
pose, — should contain the names of each case, to wit: the
names or the description of the deceased, the date of the in-
quest and of the death, the place where the deceased resi-
ded, the manner in which the corpse was disposed of and his
belongings that the Coroner had in his possession, and the
verdict; the whole under the same number as is found on the
back of its record.
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687. 'T'o complete the whole and render searches shorter
and easier, there should be affixed to each register an index,
kept with care; containing:

1. The family name of the defunct;

2. 'The Christian name;

3. An indication of the page of the register on which

the case is mentioned.

688. One register, or rather, one volume may serve for
one or for severa CATS t 1s much more convenient
to recommence the series of numbers of cases on the back of

\

records and in the register, with the 1st of January of each

year

689. In this case the back of record could be made out

as follows:

“1901.

[n re M. S.
Inquests the...... day ofiviicsinenas

690. The entry in the register corresponding with this

case would be in a form about as follows:

“1901.”
In re M. S.
No, Street,
Montreal.

“Deceased the........ GBY 0L SN s lsentsiles 1900, struck by
a locomotive of the Grand Trunk, at Lachine.”

“Inquest at Montreal, the...... 5D et 1901.
“Verdict: “Excusable homicide.”
Remarks: All the effects found upon him were transmitted
to his father, see receipt herewith.”

691. The vouchers taken by the Coroner for the goods
and effects of a deceased person are all permanently affixed

to the page of the register, or are deposited in a safe place.




302 THE CORONER AND HIS DUTIES

In the latter case, each piece should be folded and indor-
sed in the same way as the record itself, and mention of that
disposal should be made in the register.

Subsequent entries in the register would be made in the
same way, by changing the numbers and all the other details
belonging to each cas

692. It is important that the entri 1 the register be
made as soon as possible after each case. Otherwise mis-
takes mav easily slip in and make searches more difficult.
It is. above all. important that each entrv be made in the
recister when one holds the record in one’s hand and re-
fers to it
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ARTICLE 1V.

REPORT OF THE INQUEST.

693.—REPORT, WHEN MADI
694 REPORT, WHAT IT BEARS UPON IN ENGLAND

695 REPORT WHAT IT BEARS UPON 1IN QL EBE( AND
ONTARIO

696.—REPORT, IN ENGLAND SEEMS MORE RATIONAL
697 REPORT, HOW IT SHOULD BE MADE
698 REPORT, ON COSTS

693. Report should be made from time to time to the
State of the cases dealt with by the Coromer. The time is
fixed by the State.

694. Section 28 of the Coroner’s Act. Enclish 1.
reads as follows:

“Every Coroner of a borough shall on or before the first
day of February of every vear, make and transmit to a Secre-

tary of State, a return in writing, in such form, and con-

taining such particulars as the Secretary of State from time
to time directs, of al] cases in which an inquest has been held
by him, or by some person in lieu of him during the vear
ending on the thirty-first day of December immediately pre-
('M“I)}J.“

And the annotator of the English Code adds:

“Itappears to be also the practice for county Coroners to
make a similar return, but this iz not done in pursuance of
any Statutory obligation.”

The motive of this obligation is easily understood. The
State in l‘:ll'_fliilltl seeks to ]u't‘]» |ln-h'l] as to whether the
Coroners investigate cases of homicide in'a fitting manner.
The State in England remembers that it is its duty to see to
the safety of the subject.

This section of the Act declares that this report shall be
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i made in the form prescribed by the Sec retary of State, and
that it shall cover the subjects designated by the same offi-
cer of State. What is thizs form at present, and what par-
ticular points should the report embrace? It is of small mo-
ment to know these details, which, besides, vary according to
the Secretary’s caprice. The principal point upon which he
lays stress, is, that the report show whether any case of wil-
ful homicide has gone unpunished.
L 695. Article 2690 of the Revised Statutes of Quebe
reads as follows:
f “Within the fifteen days following the holding of an in-
quest, the Coroner should transmit a bill of /,,///f, ulars of
the costs with regard to it, to the Attorney General. with a
”'-H!" certified copy of the declaration or of the demand that he
i has made or received, according to the case.”
Article 2693 of the same Statute says:
“If the Attorney General is convinced that a useless in-
quest has been held, he may order that no fee be paid to the
i

Coroner for this inquest.”

| Therein lies the whole report exacted by the law of Que-
l"".

The same law is written in about the same terms in' the
Statutes of Ontario. The only difference is, that there, the
bill is not sent to the Attorney General, but to the Crown
Attorney of the county, whose duty it is to approve or reject
the bill

696. As is seen, the whole report in these two Provinces
bears only upon the costs, and not at all on the sound admi-
nistration of justice. The Coroner indeed is punished, by the
refusal to pay his fee, if he has held a useless inquest, but
there is no means of verifying by this report, as in England,
whether a homicide has gone unpunished. Yet, it would
seem that this is what the vigilant eye of the State should
watch. The inquest has no other end than to discover ho-
micide, and if it is incumbent upon the Coroner to seek it

out, it is for the State, which names the Coroner, to make

sure that he does his duty, and whether he does it well.
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697. To this end the report should contain the indica-
tions of a nature to make

t understood upon what the evi-
dence bore, and show whether the verdict is conformable to
this evidence.

For that the report should tell in brief the main fact upon
which each testimony bore; should contain the affirmation
or negation of the fact by each testimony, and finally, the
resumeé of the verdict on this evidence

The “‘i“':". thu Unrf-'»'ww" could be inscribed on the
back of the declaration which it is obligatory to transmit, in
Quebee, to the Attorney General, and in Ontario. to the
Crown Attorney:; and it might read as follows:

‘ Inquest held at. the .. day or days
...... e g k)

It was a question of ascertaining whether the act or omis-
sion of N. M. which was the cause of the death, was or was

not criminal negligence.

Tlu following witnesses gave rather negative testimony.

L ( )
( )
2. ( Names of witnesses )
( )
3. ( )
( \

“The following witnesses gave rather an affirmative testi-
mony. (The names follow).

(Here in a few words a personal appreciation of the two
contrary opinions).

“Verdict: “ Accidental death.”

698. TFor the cost of each inquest it suffices to make a
copy of the account as made out and as indicated in a for-
mer Article.
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PART VI
THE CORONER’S DUTIES OUTSIDE OF INQUESTS ON DEATHS.
ARTICLE 1.
OF ARSON INQUESTS.

699.—INQUESTS ON FIRES

700.—WHAT FIRES THE SUBJECT OF AN INQUEST

701.—INQUESTS, ONLY WHEN SWORN DENUNCIATION IS
MADE

702—~CONTRADICTION BETWEEN TWO CLAUSES OI' THE

EXISTING LAW

~—THE AMENDMENT FAVORS CRIMES

04—THE ONTARIO LAW THROWS THAT RESPONSIBILITY
ON THE SHOULDERS OF CIVIC OFFICIALS.

705~INQUESTS ON FIRE, BY WHOM HELD

706.—INQUESTS ON FIRE, SHOULD BE OPENED WHEN
THERE IS REASONABLE SUSPICION OF A CRIME

707.—INQUESTS ON FIRE ARE OPENED WHEN ANY ONE
MAKES A SWORN DENUNCIATION OF A FICTITIOUS
OR REAL SUSPICION,

08,—INQUESTS ON FIRE, THEIR ORIGIN AND HISTORY.

709.—INQUESTS BY FIRE COMMISSIONERS

710.—INQUESTS ON FIRE, DIFFERENCE IN THE LAW AS TO
THE REASONS TO OPEN THEM.

7T11.—THE REASON OF THIS CONTRADICTION IN THE
STATUTE.

699. The Coroner seeks, within the limits of his jurisdic-
tion, the origin of any fire brought to his notice under oath
as the result of a crime, or, at least, as having taken place
under circumstances qualified to give rise to a suspicion of
crime,

The Coroner does not make such investigations in the
Cities of Montreal and Quebee, nor in the suburbs of Quebec,
nor in the Town of Levis.
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{

700 Article 2989 f  the Revised Statutes ol Quebee

reads as follows:

“ With the exception of the cities of Quebec and Montreal,
when fire breaks out, and destrovs wholly or in part. a house
or other building within or without the limits of a «
town, or villace, constitutin 1 wrporation, ti coroner, 1n
whose jurisdiction such citv, town o [lagd tuated,
ghall in tute an qu 1o cause « origin L (
L 15( 1 ! ¢ with premeditation, ol
\\]u h 1 S bhu ( ( i | 0 ) 1! 1CCl=
den and he proceeds a li1 ( t of 1 n-
ques

701.  Article 2990 is replaced by the Statute 58 Vict.,

ch- 34. and reads as follows:

'he Coroner shall not, however, institute such enquiry
unless it has previously been made to appear to him by af-
faavi 1at S reason ) | { re wa 1 re-
sult of culpable or neglicent conduct or design. or oceurred
ut cireumstan | n th ni ol ) il

702. This Article 2990 declares that the Coroner in any
case is not bound to institute such an enquiry before it 18
demonstrated to him that there are grounds to suspect a
arime,

The contradictions contained in these clauses, that is
Revised Statutes of Quebee Article 2989 and the 58 Vie-
toria, chapter 34, are easily seen.

The first obliges the Coroner to institute such an inquest
in every case: the second forbids him to begin the enquiry
before he knows whether there are erounds to suspect a
crime; and in the amendment it is left to the first-comer to
decide, by his affidavit. whether there should be such an in-
quest.

Such as it is. the law in Quebec means to sav that once
any person swears that he believes a crime hasg bheen com-

mitted, or even that the fire has taken place, in his opinion,

under circumstances of a nature to cause suspicion, the
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Coroner is bound to open an inquiry, even though he knows
that no crime has been committed.

Without this affidavit, which the Coroner plainly should
not, in reason, solicit, even though he knows that a fire is

criminal, he can not enquire.

703. Here, as in many other places, as has already been
seen, the legislators have sought to do too well; and have
done very badly

These two addenda to Article 2989 were introduced into
the Statute to prevent inquests in the matter of fires whose
origin was evidently not eriminal. [If the Statute had con-
tended itself with ruling that the Coroner is bound to inves-
tigate the origin of fires whose cause appears to be criminal,
or is 80 mvaterious or unusual asto give grounds for suspect-
ing a crime, the usefulness of inquests would have heen pre-
served. and the magistrate would have remained judge of the
bearing of the first information. As the law stands in the
Statute at present, it is more certain than ever that crimes
of this nature are committed of which justice is completely

unaware

704. The two Articles 2989 and 2990, unamended, are
found in the laws of Ontario; but there, an inquest cannot
be opened except upon the request of the mayor, or of some
other superior officer of the municipality, and of at least
two municipal aldermen. Revised Statutes Ontario, ch. 217

705. In this latter Province the Justices of the Peace
also have the power to hold snch inquests. Revised Statutes
Ontario, ch. 167.

In the other Provinces the Statute does not give them this
power; and it has been judged that the Coroner has not
this power ex officio: Reg. vs Hereford, 3 EC. & ...C., 115.

Article 44 of the Coroner’s Act in England says positive-
ly that the Coroner shall hold no inquest in any matter except
that of death.

706. It is evident that the introduction in Canada of this
new duty imposed upon the Coroner seeks to approximate
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the reasons for holding the inquest to those which should
actuate the Coroner’s intervention in cases of tdeath.

Now, it has been seen that this intervention should taki

P 1 1
place each time that there is reason to believe there has been

a crime (homicide), either because there are sions of vioe
lence, or because, the cause of deatl heing nknown. he cas
1s open to suspicion

[t follows he Corone intervention wa | d in
cases of fire, each t me that sions of c¢rime were met with.
and also each time that the origin of the fire wa ampanay
myvsterious

707 I'h ISt amendment, n h Oueh Statutes
changed evervthin

An en ing (loroner. should h losi 1 1d no
procure an affidavit in all cases of fire and make monev b

were held to be, in certain places, have
with letting the matter alone, thankful to be reliey
task more onerous than profitabl

If it is desired to check this crime literally and effectual-

ly, this defective law must be altered

708, The first law imposing this new duty upon the
Coroner touched only on Quebec and Montreal; 18 Viet
ch. 157

The Statute 23 Viet., ch. 35, extended this dutv to the
whole district.

The Statute 31 Viet. ¢h. 32, has, for the cities of Mont-
real and Quebee, for the suburbs of Quebec, and for the

Town of Levis substituted special Fire Commissioners.

709. These Commissioners are ordered by law, even to-
day, to investigate the origin of fires in every case where
their cause is not known, or where, when known, it appears
to be the outcome of a crime.

710. So that one is confronted, on the one side, with a

law that prescribes the investigation of this crime in the
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latter places, each time that the Commissioner judges that
there are grounds to suspect crime; and on the other side,

with a law which forbids investigation if it is impossible to a
nagist

gistrate to find somebody, whoever it is, who shall judge
and decide, in his wisdom of first comer, that there are

grounds Ior suspecting a crime,

711. On the one hand, the law i3 inexorable to the erim-

inal of the cities of Quebec and Montreal ; on the other, it
is leniency itself to the criminal of the rural counties.
And do you know the reason o

this difference?

[t is because those who pay the costs of these Inquests

were, in the first case, sufficiently good citizens not to hesit-
ate to pay when it was a question of so serious a thing as
investigating the crime of arson; whereas, in the other
places, niggardly municipalities feared to pay out a few dol-
lars, scouting the investigation of a

crime. “If we burn
down”, say they,

“there are the Insurance companies to pay
us; of what use to tax ourselves to punish the criminal ?”
And legislators have been found, sufficiently accommodat-

ing, [ was about to say, sufficiently forgetful of their
duty, — to agree with them.

For my own part, I could not add this business to

my
already arduous tasks : but I

have no hesitation in affirm-
ing that this law has fostered the crime of arson in

the Province. Refer to the Insurance companies.




THE CORONER AND HIS DUTIES

ARTICLE II.
PLACE OF INQUEST IN CASES OF FIRE.

7112—INQUEST, ON FIRES, WHERE HELD

713.—INQUESTS ON FIRE, HELD IN THE DISTRICT IN
WHICH THE FIRE TOOK PLACE.

714 —INQUESTS ON FIRE SHOULD BE HELD NEAR THE
SPOT WHERE THE FIRE OCCURRED.

715—INQUESTS ON FIRE, MAY BE CONTINUED IN
ANOTHER PLACE OF THE DISTRICT.

716.—INQUESTS ON FIRE, HELD IN PLACES WHERE THE

INTERESTS OF JUSTICE ARE BETTER SERVED

712. The inquest is held in the place nearest to the burn-
ed building, or in any place of the district where the in-
terests of justice are best served.

713. The Statute does not state in what place the in-
quest shall be held; unless in that it declares that the in-
quest shall be held by the Coroner within whose jurisdiction
is situated the city, town, or village wherein the fire has
taken place.

This clearly implies that the inquest shall be held in the
district over which the Coroner has jurisdiction, since the
Coroner has no power outside of his district.

714. In which precise spot of the district shall this in-
quest be held? The law, in not specifying, leaves that to
the Coroner’s dizcretion.

There is no doubt, however, that in the municipality where
the fire took place, there will most probably be found wit-
nesses qualified to enlighten justice. It is also certain that

the visit of the spot will often allow of the discovery of indi-
cations tending to show the cause of the fire. The police
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and civic autherities of the locality will often have made in-
vestigations and will have found proofs that will be more
surely obtained by working in the midst of them, than in a
distant spot.

Again, it is unreasonable to bring persons to a distance,
who could be questioned in their own locality, especially
when it is a matter of seeking for a crime, and when one is
therefore often exposed to bring to such inquest persons who
know nothing, though there are reasons to believe that they
did know something.

And for all these reasons it is plain that the inquest
ghould be held on the spot, or close to the spot, where the

fire occurred.

715. It may happen, nevertheless, that the witnesses, or
some of them, reside in a distant locality, and it seéms as
unfair and inconvenient to bring them to the municipality
of the fire, as to bring the witnesses of such municipality a
distance,

The inquest then might as well be held in another spot
than the municipality of the fire. Which is tantamount to
saying that the inquest may be commenced in one place and
continued in another, or even in several others

The Coroner has, indeed, this power, since the Statute
which enjoins him to hold inquegts in the case of fire, in Ar-
ticle 2995 of the Revised Statutes of Quebec, is at pains to
mention that the powers of Common Law possessed by the
Coroner in his inquests, in the matter of death, are not with-
drawn from him by certain clauses of this Statute, which
curtails the limits in practice: and that Common Law, as
has already been seen, gives the Coroner, in ordinary in-
quests, the right to adjourn his inquest “to the same or an-
other place”, says Jervis, edition of 1888. p. 30, giving the
authorities in support.

716. Besides, it is a recognized power of all Courts sit-
ting at inquests, that they have the right to proceed to any

spot within their jurisdiction- But it is also recognized that
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the enquiring Court does not leave its locality, except when
needful, in order to serve the interests of justice better.

In the same order of ideas one may affirm without fear of
error, that the Coroner’s inquest should not be held outside
of the municipality where the fire took place, the

and natural place for it to be held, except when it is need-

usual

ful in order to serve the interests of justice better
]

,\uw“ww 10 =a _JHHM

er to choose the ;"‘lw of the mquest,

the Coroner is not to take into consideration the inconve-

nience that may be caused to him personally He is bound
to go to the proper i'!'l Q.

To go outside of the municipality of the fire, he should

consider only the advantages that justice may gain from it.

When it is a question of accommodating witnesses. he

must consider carefully whether in so actine he is not a

cause of greater trouble to those interested at the inquest.

above all, he would never be justified in obliging a jury,

when the inquest proceeds with a jury, to come to sit at

a place too far distant from their homes.
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ARTICLE IIL
THE JURY

717.—INQUESTS ON FIRES, WITHOUT OR WITH A JURY

718.—INQUESTS ON FIRES, POWERS OF CORONERS IN SUCH

INQUESTS

INQUESTS ON FIRES, JURORS FROM WHERE CHOSEN,

JURORS CALLED TO SIT AT INQUESTS ON FIRES, AT

THE DEMAND OF HOUSEHOLDERS

721.—JURORS CALLED TO SIT AT INQUESTS ON FIRES AT
THE WRITTEN DEMAND OF AN INSURANCE AGENT.

2~JURORS CALLED IN TO SIT AT INQUESTS ON FIRE,

AT THE DISCRETION OF CORONERS.

INQUESTS ON FIRE BY THE CORONER WITHOUT A

JURY, IN WHAT CASES.

724 —INQUESTS ON FIRE, IN WHAT CASES THE CORONER

SHOULD BETTER CALL A JURY.

717. The inquest is held by the Coroner sitting alone or
with a jury.

It is obligatory to appoint a jury when the demand is
made in writing, by the agent of an Insurance Company or
by three householders in the neighborhood of the fire.

The jury should be chosen from among householders in
the environs of the scene of the fire.

718. The law is contained in Article 2992 of the Revised
Statutes of Quebec, and in Chapter 217, section 3 of the Re-
vised Statutes of Ontario.

The law of Ontario applies to the territory of Manitoulin.

The rights and powers possessed by the Coroner in in-
quests in cases of fire cannot be other than those given him
by the Statutes, since Common Law never conferred such

power upon him.

719. 1In his inquests in cases of death, we have seen that
the jury could be assigned among all qualified persons, —
“good and lawful men”, — residing in the district.
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In inquests in cases of fire, the jurors, as has just been
seen, should necessarily be chosen from among householders
in the environs of the scene of the fire, and not elsewhere.
Which means that such jurors should belong to the munici-

pality in which the burned building is found; or, if the
building happens to be upon the bounds of a municipality,
the jurors should b persons residing within a short dist-
ance.,

However, I do not believe that the Coroner would be jus-
tified in appointing as jurors persons residing in another di
trict, although neighbors of the scene of the fire. Neither

do I see anvthing against accepting such persons as jurors,

if they consent to serve; and in that case I believe that they

would be bound by the same obligations as the jurors of the
district, provided that thev have been warned of the possible
inconvenience of a lone inquest, or of adjournments. Once
they have consented with knowledge of possible inconvenien-

ces, to take oath, and once having taken it, they assume all
the oblications incumbent upon any sworn juror, the lwi'l-

(ilhl[ of which consists in sitting till the close of the i!l',"lt st.

720. The law obliges the Coroner to appoint a jury for
the purposes of this inquest, if such demands be made by
three householders in the neighborhood of the fire. The
Statute employs the words “three houscholders™.

Obviously it is not necessary for these persons to be either
proprietors or tenants by virtue of a lease. It suffices that
they be householders, one way or another, whether by paying
rent or by charity. The law is right; it is they who are
the most interested; they whose home, effects and relatives
might have perished in the fire had it been more wide-
gpread.

It is also obvious that, in the suppositions and quite pos-
gible case of a fire on the bounds of a district, this demand
may be made, wholly or in part, by the neighbors, whose
houses are in another district than that where the fire oc-
curred.

The law might have added to the words “householders”
that of proprietors.




CORONER AND HIS DUTIES

THE

316

It may happen that the proprietors of houses in the neigh-
borhooa would have the same interest and would understand
the usefulness of a jury, and yet they cannot demand it
when they do not occupy the houses they own.

It is understood that by the word “neighborhood” the law
does not mean to say “exclusively the houses closest to the
fire”, but has it in view to extend this privilege to the house-

holders of a whole village or group of houses.

721. The Coroner is again bound to proceed with a jury
if the demand is made, says the Statute, by any agent of an
Insurance company.

The legislator, no doubt. meant to say, by any agent of an

interested Insurance Company. He did not believe that an

Insurance Company having no interest, or carrying no risk
in the locality, would take the trouble to make such a de-
mand. As the Statute stands, however, there can be no
doubt that such a demand made by a genuine agent, of any
Insurance company whatsoever, obliges the summoning of a
jury

Besides, it may be said that every Insurance Company is
always interested in having the crime of arson investigated
and punished.

It will be noticed that the demand has to be made in writ-
ing.

722. This obligation of a demand in writing, may, at
first sight, lead to the supposition that it is the legislators’
wish that these inquests be made rather without a jury by
the Coroner alone.

At any rate, it leaves it to the Coroner’s discretion, —
when he i3 not regularly requested, as has just been said, —

to summon a jury or to proceed alone.

723. Circumstances may arise where the interests of jus-
tice will be better served by a Coroner’s inquest without
jury; whether because it i3 difficult to find and bring the
jurors together; «—— who also must be twelve in number,
— whether because the proofs to be gathered are scat-
tered through places distant from each other, and making it,
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for that reason, easier for the Coroner to come to a know-
ledge by going to the witnesses himself; or, again, it may
happen to be very important that the greatest

maintained as to the investigations made, which is impos-
sible in inquests with a jury.

724. When there are n

reasons as cogent, 1t 1s aiways better to IH:IVM

o reasons, such as these, or other

» use ol a jury.
Public opinion will be better

l

satisfied, and the Coroner’s
responsibility will be so much the

less for being shared by
twelve le“_"“ of the facts.
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ARTICLE 1V,
PRELIMINARY MEASURES TO AN INQUEST ON FIRES.

PRELIMINARIES TO AN INQUEST ON A FIRE

POWERS OF CORONERS IN SUCH INQUESTS DEFINED

TIME AND PLACE OF THE INQUEST FIXED BY THE

CORONER.

728 —THE TAKING POSSESSION OF THE BURNT PREMISES
BY THE CORONER.

720.—~THE NUMBER OF JURORS TO BE SUMMONED.

730.—~PROCEDURES PRELIMINARY TO AN INQUEST ON A

FIRE.

725. Once the Coroner has been requested, according to
law, to hold an inquest in a case of fire.

1. He fixes the place and time where the inquest will be
held;

2. He makes sure of the possession, in the state in which
they were found, of the places burned, and of objects of a
nature to throw light on the cause of the fire;

3. He gives orders to a constable to summon jurors, —
not less than twelve, — (if the inquest is to be held with
jurors) and the witnesses in a position to enlighten justice.

In connection with these preliminary measures, the Cor-
oner proceeds in the same manner as at his inquests in mat-
ters of death, and possesses the same powers as at such in-
quests.

726. It has been seen in the preceding Article that the
powers conferred upon the Coroner at inquests in cases of
fire, cannot be other than those given him by the Statute,
since Common Law does not authorize him to hold such in-
quests; and we have just read in the last paragraph of the
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present Article that the Coroner proceeds at inquests in
cases of fire in the same manner as at Inquests 1n cases of
death, and that he possesses the same powers as at such in-
quests. Yet the Statute which imposes this new duty upon

the Coroner savs nothing of the kind.

Hence the need of \‘Hl_jw;[! ons

The Statute says nothing about the time that should be
fixed for the inquest nor by whom the date should be fixed.
[t naturally follows, as has already been said on more than
one occasion, that if the law creates an obligation, it creates,

by that very fact, the means necessary to fulfill such oblica-
tion Hence, if the Coroner is to hold an inquest. it must
be possible to fix it for a certain date, on which the jurors,
the witnesses, and those interested may attend. It must
also be held in a stated place.

Article 1T of the present Part treats of the spot where
the inquest should be held. Tt is needless to recapitulate

727. Who should fix the time and place of the inquest ?

[t is a foregone conclusion ; common sense dictates what

custom in all parts and at all times has sanctioned, namely,
that it appertains to the president of every Court to decide
upon this point.

And the legislator judged it unnecessary to say so.

When he declares that Coroners shall summon jurors and
witnesses ; when he declares that the C'oroner may punish the
refractory jurors and witnesses, in the Articles of this law;
he never for a moment suspected that it could be pleaded,
against the summoning. and against the imposition of a fine
for default on the part of witnesses or jurors, the fact that
the time and place of the inquest were irregularly fixed.

Jesides, it is not necessary for the law to say it.

[ts very silence implies this power of the Coroner.

\s a fact, were it mot so. the latter could not open the
inquest which the law orders him to open; because if the2
Statute does not say that he shall fix the time and place,
neither does it say that the “time and place” shall be fixed
by another person specified; and it follows that if this pow-

er ig not conferred upon any body there cannot be an inquest,
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and as the Statute directs that there be an inquest by the
Coroner, it necessarily follows that upon the Coroner is con-

ferred the power to fix the time and place of such inquest.

728. Neither does the Statute say that the Coroner shall
make sure of the possession of the burned |»|;|ll‘~ in the state
in which they are found after the fire, and also of objects
Sl'('!llillj_’l‘\ t|\l:1\li'\w| to lead to the <|l~o<r\t"’»\‘ of the cause or
origin of the fire.

However, the mere fact that the Statute says that the
Coroner shall hold an inquest, suffices to cover the obliga-
tion imposed to seek, by all ordinary legal means, whether
a crime has been committed.

[t is a judicial inquest which the law orders; the fact is
quite plain when one remembers that this same law speaks
of the summoning of the jury and of witnesses.

To say judicial inquest, is to say an inquest held with all
the means usually employed to attain the object aimed at;
in the present case, the discovery of a crime, or knowledge
of an accident.

In former Articles on the Coroner’s ordinary investiga-
tions and inquests, the usefulness, and often the necessity
of the visit to the spot has been seen. This same useful-
ness, this same necessity, applies quite as well to inquests in
cases of fire, and therefore, the visit to the spot may
be made; to that end, as in ordinary inquests, the Coroner
may take possession of the spot and of the objects found
thereon, under the same conditions as in these ordinary in-
quests.

For a knowledge of these conditions, the reader is refer-
red to Article IV, Part IIL

The Statute, Article 2995, Revised Statutes of Quebec;
ch. 217 of the Revised Statutes of Ontario, confers this
power, if not explicitly, at least in a general way, when it
says that nothing contained in the present law on inquests
concerning fires, “shall affect the power delegated by law to
every Coroner to force any person whomsoever to appear, or
other procedure.”
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Here is another procedure authorized in ordinary inquests;
it is authorized just as much, by the fact, in these extraordi-
nary inquests.

729. The Statute in question does not mention the num-
ber of jurors required in the present inquests. Nor does it
say anything of the manner of summoning jurors and wit-
nesses.

[t leaves the Coroner to nroceed as at his ordinary inquests.

730. It concedes his possession of these powers by virtue
of Common Law, and contents itself with covering the
whole by recognizing that he possesses at these inquests all
the powers that the law grants him for all procedure at the
other inquests; as has been seen above.

All that has been written upon the summoning of jurors
and witnesses in ordinary inquests, hence applies here. The
reader has only to refer to Articles VI, VII, VIII, and IX
of Part III.
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ARTICLE V.
PROCEDURE AT INQUEST ON A FIRE.

31.—PROCEDURE AT INQUEST ON FIRES

732.—~POWERS GRANTED BY COMMON LAW ARE GENER-
ALLY CONCEDED BY STATUTES TO CORONERS AT
THEIR INQUESTS ON FIRES.

733.—FEW MODIFICATIONS INTRODUCED BY THE STAT-
UTES.

734.—PROCEDURE DETAILED.

731. The Coroner proceeds at the inquest in cases of fire
as at inquests in matters of death.
He has the same powers as at inquests in matters of death.

732. The Statute, in Quebec as in Ontario, contains six
clauses or sections speaking of the powers of Coroners in
the holding of inquests in cases of fire. In the Revised
Statutes of Quebec I]H‘.\‘ are Articles 2991 to 2995 inclusive.
In Ontario, they are found in chapter 217 of the Revised
Statutes of that Province.

These sections of the law speak of the power of summon-
ing witnesses, of questioning them under oath, of the sum-
moning of the jurors, of the condemnation ot refractory ju-
rors and witnesses, of the manner of collecting the fines im-
posed in these cases; and, finally, end by a general recog-
nition that nothing contained in this law withdraws from
the Coroner the power that the law grants him at his or-
dinary other inquests on deaths.

All these powers have been treated of in the Fourth Part
of this book. The reader may refer to it.

733. The few modifications that the Statute brings to
bear on the mode of procedure refers to the summoning of
a jury, and the manner of punishing refractory witnesses and

jurors.
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The first modification has formed the subject of Article
III of the present Part (VI). The second was inserted in
Article VI, Part IV, its proper place. It suffices to re-read
them.

734. So that there only remains to add here that all that

{
is contained in the Articles of Part IV, applies to inquests
in cases of fire. With few exceptions.

These Articles treat:

1. Of the spot and time of the inquest ;

2. Of the publicity of the inquest

3. Of the swearing of jurors;

L. Of the inquest properly speaking, or of the question-
ing of witnesses;

5. Of the evidence;

6. Of contempt of Court;

7. Of experts:

8. Of the adjournment and visit to the apot :

9. Of the exposition of the facts;:

10.  Of the verdict:

11. Of the record:

12. Of costs:

13. Of inquests ordered by superior authority

Article T of Part IV applies only in taking account of the
slight modification found in Article IT of the present Part,
(VI).

The few modifications to be brought to bear on the pro-
cedure described in Part IV, up to Article II, inclusively,
are only of the slightest, which come necessarily from the
very fact that the inquest is not for the same matter. TItis
easy to perceive them at once. The principles remain the
same.

The subject treated of in Part IV by Article XII does
not apply, and costs of inquests in cases of fire will form
the subject of a subsequent Article.

Article XIIT of Part IV applies, without doubt, in the
present case. A Superior Court may always order an infe-
rior Court, or an officer of justice, to fulfill a duty of his
office that he has neglected, or to do better what he has not
done well.
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ARTICLE VL
OF COSTS IN INQUESTS ON FIRES.

>,

(F FEES AND OOSTS IN INQUESTS ON FIRES
736.—TARIFF OF FEES.
737

ADJOURNMENTS.

38.—THE FEES TO THE CORONER MUST BE PAID BY THE
MUNICIPALITY.

730.—DIFFERENCE OF FEES ACCORDING TO CIRCUM
STANCES.

740.—FEES PAID ONLY FOR THREE DAYS.

741.—THE CORONER IS NOT BOUND TO PROCEED AFTER
THREE DAYS INQUEST.

742 —EXPENSES INCURRED, HOW PAID.

735. The Coroner is entitled to $10.00 per day, but not
for more than three days, if the inquest takes place in an
incorporated city, town, or village; and to $5.00 per day
for the first day, and $4.00 for the two following days if the
inquest is held in some other place. He has not the right
to more than three days fees.

In the first case the Coroner’s fee is payable by the Treas-
urer of the municipality; in the second, by the person or
persons who demand the inquest.

736. 'This law is contained in Articles 2995 and 2997 of
the Revised Statutes of Quebec, and in chapter 217 of the
Revised Statutes of Ontario.

737. The law of Ontario is opposed to adjournments;
and the costs for the second and third day can be exacted
only if the Coroner shows that there was necessity to ad-
journ.

In what would such necessity consist?

The law does not say. But it is evident that an adjourn-
ment can take place only in the cases where it is necessary
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to attain the object of the inquest itself; for instance, the
hearing of new witnesses necessary, who might still be found
or heard. It does not seem that the fact of the Coroner hav-
ing decided upon an adjournment, — because of othes
urgent matters personal to himself, or to a juror, or to an in-
terested person, would be accepted as a valid cause for
such adjournment.

However, I should be inclined to think, in spite of every-
thing, that the sudden illness of the Coroner, or of some of
the jurors, would be accepted as sufficient cause for post-
poning the inquest

At all events, the Coroner is bound, in Ontario, to give
the reasons of the adjournment with his account, if he de-
sires to be [ni:ll

In Quebee the idea has not yet occurred that the Coroner
might profit by this means in the way of emoluments; which
18 a good mark for the Coroners of our Province, as well as

for our legislators.

738. On presentation of the bill of fees for inquests duly
held, the Treasurer of the municipality is bound to pay.
That is what the law says, not so imperatively, but in such
terms that it has been decided that want of funds in the ci-
vic treasury was no excuse for a municipality. This decigion
given in a case of Fergus & Cooley is found at p. 341, Vol.
XVIII, of reports “Upper (Canada Queen’s Bench.”

[t is evident that the Coroner may recover his fee by
means of a law-suit when it is refused him. That is what

he did in the case above cited.

739. This difference in the amount of fees when it is a
question of a municipality of a town or village, or of a mu-
nicipality of a parish, is rather comical.

It is difficult to understand how the same work is worth
less by half in one case than in another.

This difference is a flaw in the law.

And what is worse is that outside of cities, towns and vil-

lages, the unfortunate whose property has been set fire to,
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— who has good reason to believe so, at least, if he wighes

a judicial investigation as to the crime or the criminal, is
bound to pay for it himself ; while if he had been within the
bounds of the \ill.‘lj__'-‘. gometimes nlllA\ an acre distant, he
conid have made the municipality bear the costs.

Is he not entitled to the same protection and consideration
as another?

To establish this difference. legislators must have appealed
to the principle that municipalities once formed as corpora-
tion of cities, towns or villages, undertake to perform police
duties within their limits, and presume that the fire might
have been avoided, had there been closer measures of sur-
veillance on the part of the authorities.

But practically it is well known that this theory is worth-
less, and besides, the municipal bodies of parishes are hound
to hold the same police surveillance as are those of villages,
towns and cities.

[t would perhaps be easy to do away with these anoma-
lies by reducing the fees in one case and increasing them in
another, and in causing the expenses to come always upon

the municipal body.

740. It has been seen that in no case 1s the Coroner en-
titled to more than three days fees. So that he must hold

his inquest within three days.

741. Would he, after three days inquest, with his work
uncompleted, be justified in discontinuing and exacting his
fees?

"The case has never presented itself.

For my own part, I remember having proceeded for thir-
teen days with a fire inquest, succeeding only after that long
task, in finding out the crime and the criminals, who were
ultimately sent to the penitentiary.

Had I stopped short after the first three days, society
would never have been avenged, and three criminals would
have continued to commit arson with impunity in our coun-
try parts.
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The municipality paid for the thirteen days without need-
ing to be taken by the throat.

Had it refused, it would have been within its rights and,
— a rare sight in our day, — a magistrate giving his time
and work to justice gratuitously.

In such a case there only remains for the Coroner to in-
form the municipal authorities of the result so far attained,
and to wait until they come and offer him reasonable remu-

neration for continuing,

742. It is not becoming that a magistrate, whatever his
magisterial degree, should have to request payment for his
work.

But here something much more anomalous arises.

We know, and we have seen,that an inquest is not to be
held without certain expenses resulting therefrom. For in-
stance, there must be a clerk to take down the inquest; there
must be a constable to summon jurors and witnesses, as well
as to maintain order during the inquest; there must be a
place wherein to hold the inquest.

The Statute is totally silent with regard to all this.

What does it mean? It has never been seriously claimed
that the Coroner is obliged to pay these expenses out of
his fee.

I have held an inquest in which the expenses, wholly le-
gitimate, amounted to thirty-eight dollars; eight dollars
more than the fee granted by law.

[t cannot be claimed that the law would oblige a magistrate
to hold an inquest, give to society his time, work, energy,
mind, and knowledge of law and of police matters, and that
at the same time that very law would oblige him to pay out
of his own monies the necessary costs incurred for the holding
of such inquest.

In my own case, just cited, the officers of law in
our Province advised me to make sure in advance of the pay-

ment of these costs. That course, to my mind, is incompa-
tible with the standing given to the Coroner by law. I
never followed it.
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~

But I have since exacted, — and I believe it to be the sole
reasonable solution in the present difficulty, — that the mu-
nicipality in which the inquest is to be held, furnish a suit-
able place, and an acceptable clerk and constable.

Should the municipality refuse to meet this demand, I
helieve l.|l;ll it could be foreed to do so |»_\' an order from a

Superior Court.
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ARTICLE VII.

PROCEDURE AFTER INQUEST.

743.

ACCUSED PERSONS, AND DISPOSITION OF RECORDS.
744—ACCUSED PERSONS, HOW BROUGHT TO JUSTICE.
745.—~WARRANTS OF ARREST

746.—RECORDS HANDED TO JUSTICE OF THE PEACE
747—RECORDS HANDED TO THE CLERK OF THE PEACE
OF THE DISTRICT

743. The person or persons whom the inquest designates
as author of the crime, — if the inquest has afforded such
revelation, — is or are arrested upon a warrant issued by
the Coroner, enjoining the arrest and the bringing of the
accused before a Justice of the Peace, for the purpose of
preliminary enquiry.

The depositions taken by the Coroner, and all the record,
is then transmitted to the Justice of the Peace, who proceeds
with the preliminary enquiry.

When there are no accused, the record is placed in the
hands of the Clerk of the Peace of the district.

744, 'The Statute mentions nothing in the matter of the
arrest of the authors of the crime that the inquest may have
made known. It might be inferred from this, that the law
intended that, in this alternative, those interested being
then put in possession of sufficient evidence, should come
forward and denounce the criminals, as in the case of or-
dinary offences, before the magistrate appointed for that
purpose.

There is no doubt that this mode of procedure would be
legal. However, as we have seen that the law clearly ex-

presses itself as leaving to the Coroner in these inquests all

the powers he possesses in virtue of Common law in his or-
dinary inquests, it is plain that, as in the latter, he may also




330 THE CORONER AND HIS DUTIES

in fire inquests cause the arvest of persons denounced by the

evidence.

745. We know that the inquest may be held by the Coro-
ner alone, or by the Coroner with a jury. In the latter case
the form of the warrant of arrest would, by changing the
designation of the crime, be in conformity with that given
in Article II, Part V.

In the first case the warrant might be worded as follows:

CANADA
Province of Quebec
District of . ..c. o's +s
THE CORONER'S COUR'.
To each and every constable of the district of..........
Whereas, in the course of an inquest held before me, Coro-
ner for the district of........., in the matter of a fire that
destroyed (wholly or in part) a house situated in the village
in the said district, occupied by M. M. (or
which was unoccupied) the evidence has shown that the fire
was the outcome of a crime perpetrated wilfully, without le-
gal justification and without color of right, by (names and
surnames with place of residence and occupation).
These presents, ete., as in the form of Article II. Part

Ve

746. Although the law does not mention the fact that
the depositions of the Coroner’s inquest in cases of fire should
be transmitted, when there is an arrest, to the Justice of the
Peace who proceeds with the preliminary enquiry, it is well
to do so to help the latter to conduct his enquiry with know-
ledge of the facts.

747. Virtually, the record of these inquests of the Coro-
ner should be returned, after the inquest, to the usual guar-
dian, to wit: the Clerk of the Peace.

The Statute of Quebec does not mention this obligation.
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The Statute of Ontario states it in Chapter 217 of the
Revised Statutes of that Province. and again in the Statute
57 Viet., ch. 37.

The reticence ol

the law of Quebec on this subject is ex-
plained in the same way as its reticence on this point as to
inquests in the matter of death.

We have already seen the motives for which the records
in these latter inquests Id be transmitted to the Clerk

of the Peace. Thev apply equally in the p nt case. and we

shall not revert to them
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THE

ARTICLE VIIIL

' CORONERS ARE CONSERVATORS OF THE PEACE AND
SUBSTITUTES OF THE SHERIFF.

748,—CONSERVATORS OF THE PEACE AND SUBSTITUTES
OF THE SHERIFF.
19.—~CORONERS ARE CONSERVATORS OF THE PEACE.

750.-—~CONSERVATORS OF THE PEACE, THEIR POWERS
751.—JUSTICES OF THE PEACE, CONSERVATORS OF THE
PEACE.

752.—JUSTICES OF THE PEACE GRANTED THE POWER TO
HEAR CERTAIN CASES AT THEIR TRIAL.

753.—~CORONERS ARE NOT EX OFFICIO JUSTICES OF THE
PEACE.

754—THE CORONER SUBSTITUTE OF THE SHERIFF.

755.—SUBSTITUTES OF THE SHERIFF—WHEN,

{

55

56.—POWERS OF THE CORONER AS SUBSTITUTE TO THE

SHERIFF,
757.—~THE CORONER MAY DELEGATE HIS POWERS AS A

SUBSTITUTE.

748. Coroners are Conservators of the Peace, end as such
may arrest, or cause the arrest of felons. '
Coroners act as substitutes of the Sheriff, when the latter,
on account of absence, without an authorized deputy, or be-
cause of interest in the cases in litigation, is prevented from

acting.

749. There has often been occasion in the present work

to mention that the Coroner is a Conservator of the peace, 1
and to show that, as such, it is his duty to see that the peace t
a

is kept.

This duty implies the right to arrest and to hold for pun- 8l
ishment those who render themselves guilty of offences. It
is needless to repeat what has been said formerly on this sub-

ject.

])
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760. There exists, however, an unfortunate confusion of
ideas when Conservators of the Peace and Justices of the
Peace are mentioned.

To the majority, (eminent jurists have seemed to accept
this opinion) he who says Justice of the Peace, or Conserva-
tor of the Peace, savs one and the same thing. So that
every Justice of the Peace is a Conservator of the Peace,
which is true; and every Conservator of the Peace is Justice

of the Peace, which i1s not true

761, Justices of the Peace are Conservators of the Peace,

They were created at the coming to the throne of Edward

I11., \HIV!_\ to act in concert with the Conservatora of the
Peace alreadyv existing: among others, the coroners and she-
riffs. The law of that time does not name them except un-
der the names of “conservators, wardens, or keepers of the
peace.”  Their whole duty was confined to seeing that the
peace was kept and their powers consisted of the powers pos-

seased by the other Conservators of the Peace.

762. But the same King, in the thirty-fourth year of
his reign, granted to Justices of the Peace the power “to try
felonies,” and it was then only, says Blackstone, Vol. I, p.
350, “that they acquired the more honorable appellation of
Justices.”

That was the birth of sessions of the peace; that is to say,
of criminal assizes, presided over by two Justices of the
Peace.

All cases then were decided only by jurors.

763. It i3 no wonder that the olden Conservators of the
Peace, elected by the people, should brook ill the concession
to-creatures of the Crown, (to these new comers) of powers
and prerogatives which the law seemed to refuse to them-
selves.

No wonder that sheriffs and coroners hastily claimed quite
as much power as the new Conservators of the Peace.

A line was drawn through the name “Conservator of the
Peace.”
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The appellation was expunged from their vocabulary; and
instead of saying. “every coroner is ex officio conservator of
the peace”, they were pleased to say, “The Coroner is, n
virtue of his office, a Justice of the Peace or //rr/:‘l/\/lﬂ"".”

t is said, mistakenly, that

[t is for the same reason that
mayors and aldermen are Justices of the Peace ex officio;
they are only Conservators of the Peace.

The appellation of “magistrate” implies and includes that
of Conservator of the Peace, and legally, is a very broad
term; it sounds well. ‘

Bnt neither one nor the other of these public function-
aries are Justices of the Peace ex officio, so long as a law
has not expressly declared it.

Neither one nor the other has the right to sit as Justice
of the Peace at the General Sessions, or at the Special Ses-
sions since created, unless the law has deereed it by a Stat-
ute: because. according to Common Law, the Conservator
of the Peace has never had this power, which the law gave ex-
pressly and solely to those whom it appointed Justices of the
Peace, to whom it added later, giving them much more
extended powers, Judees of the Sessions of the Peace, re-
corders, and various other special magistrates.

The Coroner, whose name is not found on the list of the
general commission of the peace, or who i3 not named Jus-
tice of the Peace in virtue of a special commission, is noth-
ing but a magistrate, possessing only the powers of the olden
Conservators of the peace: that is to say, the power to arrest
felons and to hold them for judgment by the other Courts.

He may still, as Coroner, because he is a Conservator of the
Peace, receive an oath in extra judicial affairs.

It is because he has not the powers of a Justice of the
Peace as Coroner, that he may mot, as Coroner, hold other
inquests than those which the law assigns to him ; those which

have formed the subject of the present work.

754. The Coroner acts as substitute to the Sheriff, “and
executes process where that officer is incapacitated by inte-
rest in the suit, or makes default.”
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The law that rules it so is to be found in the Revised Stat-
utes of Ontario, ch. 16, and in the Code of Civil Procedure
of 1‘)‘1«%-‘1.

Thesge two Statutes do but declare that law to exist from

(Common Law.

We have already had occasion to cite several authorities
declaring the nature, in Common Law. of the Coroner’s du-
ties; to wit: Ju il at inquests and ministerial when he
( Lo

195. \\ y th roners when
any just exception is taken to the Sheriff,” savs Jervis at
p. i8 of his ti ed n of 1888 [f th but on¢
Sh who 1er a pal y or inter d, the w should
be d ted ron 18 we read b 1 same

page.

756. And the zame authority ad.ds

“The Coroner is in such cases in all respects considered

as the immediate officer of the Court in place of the She-
riff, and mav do all lawful acts which the Sheriff might
have done, if not under any challenge or incapacity, and may
ove [a ‘.‘\4 Im“w (w\“l;“'Y\‘\

n
Hence, to state the duties of the Coroner in such cases,
would be to state the duties of the SherifT in toto

It will be understood that { 2 mpossibie 1 oa wo of
this nature to copy a large part of our Codes of Procedure.

The Coroner called upon to replace the Sherill, should
conswlt the law in each case, so as to make sure of what
he is to do, and how he should proceed.

787. Suffice to say that in these cascs, contrarily to his
judicial acts, he may delegate his powers to a stated person,
even as the Sheriff may do, and as he does habitually, in hav-
ing his writs executed by bailiffs.

This is the opinion accepted by the authorities who wro.w
on this subject, guided by the rules of Common Law:; but
it is my duty to add that the last edition of our Civil Code

of Quebec seems to say that the Coroner has to act personally.
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CONCLUSION.
DRAFT PROJECT OF LAW.

758. 'The draft project of law to follow contains, as briefly
as possible, the essence of all the principles stated in the
course of the ]ll‘t«l«}lllj_’ ]»;II'I~ of this work.

The author does not |m-ln‘nll to believe that it should neces-
sarily be incorporated in the Statutes of the country without
dispute. Not so; (no man is a prophet in his own country)
this project is here only to show, in a forceful and palpable
manner, what is lacking in our Statutes, and what should be
added, either in the form suggested, or in any other.

Whatever may be done, short of revolutionizing every
thing, which is neither likely nor wise, one can hardly go
far astray, fundamentally, from that which the present pro-

ject humbly submits to the attention of legislators.
“An Act to consolidate the Law relating to Coroners.”

LAW OF CORONERS.

PRELIMINARY @

1. This Act may be cited as the Coroner’s Act of Quebec,

PART L

2. The Liecutenant Governor in Council names one or

several coroners in each district,

8. Every Coroner exercises his functions during the
pleasure of the Lieutenant Governor in Council.

4. When more than one Coroner is named for a distriet,
there may be assigned to each a special territory, over which
he shall exercise his functions more particularly.
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9. Before entering upon his funetions, the Coroner tal

oaths ol allegiance and of office before a Commission ner
dedinn m slater
!
6 I'he duties of the Coroner oblice him to s hon di
na ny ) la naqu | 1l
) Mj‘\ P 1 1 L n
1 1
) 1 ) 1 n t
whel law 1
) (
B 1§ 1 1 nds 1S loatl
0 L person who corp | ] ! T )
ery ca ) n the ) h f M
treal and Quebee, and the suburbs of Queb ¥ he Town
of Levis, where inquest n the matter of fires a held by
Commissioners specially designated by law

8. The Coroner becomes, in and by virtue of his func-
tions, a Justice of the Peace; and may fulfil all the duties
assigned to the latter, except that he may not hold the prelim
inary enquiry in the matter of a homicide, or of a fire, de-

nounced by a verdict after the Coroner’s inquest, at which 1

himself has presided.

I'he Coroner’s Assistants.

9. Each Coroner may name, to replace him in case of ill-

ness or absence, a Deputy approved by the Attorney General.

10. This Deputy takes oaths of allegiance and of office
hefore the Cloroner. This oath is deposited in the office of
the Clerk of the Peace of the district.

While acting as such the Deputy Coroner has all the powers
of a Coroner, and should fulfil all the Coroner’s obligations.

11. Assistants called Medical Examiners may be named by
the Coroner, with the approval of the Attorney General, for
the purpose of (in places distant from the spot where the Cor-
oner sits) examining bodies and making investigations to as-

certain whether there are grounds for summoning jurors,

by reason of suspicion of homicide.

22
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12. The Coroner’s Assistants, that is, Medical Examin-
ers, take oaths of allegiance and of office before the Cor-
oner, and their oath is d ]n»\ill‘n] in the office of the Clerk of
the Peace of the district.

13. The Medical Examiner possesses, in the ends of in-
vestigation, all the powers that the present law grants the
Coroner in his investigations; with the exception of the
power granted to the Coroner to call in an expert physician ;

he i3 bound by the same obligations.

14, 'The Coroner may swear one or several persons to act
as constables at his inquests.
He may procure the services of a clerk or seeretary at his

incuests with a jury.
NOTICE OF DEATH,

15. When anybody dies a violent or unnatural death, or
a sudden death whose cause is unknown, notice thereof should
be given, within twenty-four hours, to the Coroner of the
district, or to one of his assistants.

The owner of the house or property in which this death 1s
ascertained, and the secretary of the municipality are jointly

and severally obliged to see that this notice is given.

16. When a prisoner or detained person dies in a prison,
penitentiary, or house of correction or of reform, or in a pri-
vate hospital for lunatics or inebriates, notice should be given,
within the twenty-four hours, to the Coroner of the district,
or to one of his assistants, by the person in charge of the es-

tablishment.

17. Knowingly to neglect giving such nofice is punishable,
as an infraction of the present law, by summary conviction,
before a Justice of the Peace, by a fine of $100.00 at most,

or, in default of immediate payment, or on the date gpecified

in the Judgment, by an imprisonment in the Common Jail,

with or without hard labor, of not more than three months.




THE CORONER AND HIS DUTIES 339

18. No person whose death should be the >l|'wrj"w'| ol a
preliminary investigation or of a regular inquest on the part
of the Coroner, may be buried or eremated without th per-
mission of the Coroner or one of his assistants.

19. To bury or cremate without such permi: sion, in these
cases, 18 an infraction of the present law, punishable in the
same manner as the infraction mentioned in Article 17 of the
present law.

20. Notification of death is gi

ven in the most speedy and

least costly way, by telegram or telephone, if possible.

INVESTIGATIONS,

21. If the notice does not denounce a probable crime, the
Coroner informs himself of the circumstances which have pre-
ceded and accompanied the death.

[f, all information being taken, it is evident that the death
s not the result of a homicide, eriminal either by act or omis-
sion, but that it is the outcome of an accident or of a natural
cause, the Coroner gives permission to bury.

22. 'To attain to certain knowledee of the ecircumstances
of a death, the Coroner may swear the persons who know the
facts. He may, in cases where there are marks or signs of
violence, cause the corpse to be examined by a Medical expert
to learn their nature and legal bearing.

He may have the corpse removed to a suitable p
y exposed, and when that course is absolutely ne-

ace, when
it is publiel

cessary.

23. 'The Coroner shall keep a record of all the facts estab-
lished in his investigation; put it on a regular file, and de-
posit the whole in the hands of the Clek of the Peace of the
district.

24. When the investigation is made by an assistant of the
Coroner, (Deputy Coroner or Medical Examiner) the latter
is bound to transmit to the Coroner the record of the facts
established ; within the shortest delay possible.
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INQUESTS.

25. If the death is ‘notified to the Coroner as a probable
homicide, or if, after preliminary investigation, the Coroner
finds it impossible to exclude suspicion of eriminal homicide,
there are grounds for a regular inquest with a jury.

26. Before summoning a jury, the Coroner shall make
lix

under oath (of office) a declaration to the effect that he was
informed (naming the person who has informed him) of a
death resulting from a probable homicide, or from a violent
or supposedly violent death, and that then, after information
taken, he has found it impossible to exclude all suspicion of
criminal homicide.

This declaration should be transmitted to the Attorney

General, at the same time as the report of the inquest.

27. 1If, after investigation, and burial permit being given,
the Coroner believes that there has been a mistake, and that
there are grounds to suspect a criminal homicide, whether
because he differs in opinion with his assistant, or whether
because new information to that effect has been given, there
would be grounds to hold an inquest with a jury; the Coroner
first making a special declaration to justify the holding of it.
This declaration also to be affixed later to the report made to
the Attorney General.

28. An inquest with a jury, in any case, may be ordered by
the Superior Court, or by the Attorney General.

The Coroner is then bound to declare upon what order he
holds such inquest, and to attach this declaration to his report
of the inquest.

29. The inquest is held as soon as it is possible to procure
the necessary witnesses.

30. Tt is held in the place, or near the place where the
corpse is found.

[f in the deceased’s dwelling, no compensation is made.

In case of necessity a suitable place should be provided by
the municipality for the inquest, or the medical examination,
or for both.
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31. For the ends of his imnquest, the Coroner possesses the

power of taking possession of the corpse, of the place where
It 18 'mlll‘!, of the e | cemingly, would serve as
vid
I v ] il 1 \ | i ]
1 y have e corpse remo , 1IN ssary, to a suitable
‘ spot, & 1 may, generally, take reasonabl

measures to facilitate
the discovery of the truth.

32. I'he Co oner may « , 11t 18 n 3 y, 10 dllicul
I cases, one or two physicians (of whom one shall be the med-

1cal examiner, 1f there b ma ! umination

|| ay o 11 A ) | ) 1pp \[\ mse

le, or in all cases when witho yuld not. ap-

el rea |

33. Order is given 1 constal ) SUMIMon tnesses,
and not less than ..... jurors, among the r putable citizens
of the locality

34. jurors and witnesses may be mad
verbally; and the persons summoned are bound to obey as
much as though summoned by written summons.

35. All the witnesses are questioned under oath; and
through a sworn interpreter when necessary.

The rules of evidence before the Courts apply to inquests.

Before hearing the testimonies the Coroner swears the
jurors, puts them in touch with the object of the inquest to
be held, and makes them view the corpse upon which the in-

|il|«'~l is about to open.

36. 'The Coroner maintains order at the sittings of the
inquest. He may expel persons disturbing order, and may
condemn them, for contempt of Court, to a fine of $4.00
(four dollars), or in default of payment of such fine, to an
imprisonment of 15 days.

Jurors refusing to obey the order summoning them, or re-
fusing to be sworn without valid reasons, or refusing to sub

mit to the Coroner’s orders, may be condemned in the
manner.

same
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The same condemnation may be inflicted upon witnesses
who make default to appear, or who refuse to give their ev-
idence without legal excuse.

37. The inquest is public; in the sense that those interest-
ed have a right to be present, or to be represented by lawyers.
Building inspectors have a right fo be present at all inquests
held on deaths resulting from accidents in public buildings.

[f it is in the interests of justice, or of morals that the in-
quest be held secretly, the Coroner has the power to exclude

all persons except interested parties and their lawyers.

38. The jurors and those interested may suggest to the

Coroner, and put to the witnesses, pertinent questions.

39. The testimonies are taken in writing by the Coroner
or his clerk.

[t is not necessary to write such parts of the testimony as
have no tendency to affirm or negative homicide.

The services of a stenographer, whom the Coroner shall
swear to faithfully take the testimonies at the inquest, may be
accepted, if the Attorney General authorize it, or if the costs
of the shorthand and typewriting are to be paid otherwise than
by the Province.

40. At all times, before and during the inquest, the Cor-
oner may order the arrest and detention with or without a
warrant, of any suspected person, or of any witness whom he
helieves likely to refuse to attend the inquest.

He may oblige all such persons to furnish bail with sure-

ties sufficient to assure their attendance at the inquest.

41, The Coroner may, if it is ahsolutely necessary, call in
as witnesses persons expert in the various branches of industry

or science.

42. 'The chemical analysis demanded by the Coroner and
the majority of the jury, shall be made with the approbation
of the Attorney General who shall designate the analyst.

43, If the evidence cannot be sufficiently understood with-
out visiting the spot, the Coroner shall take the jury, or cause
them to be taken there, to make an examination.
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44. The inquest shall not be adjourned to another day,
except where it is absolutely impossible to learn the truth
otherwise. The reasons of every adjournment shall be clearly
given in the report of the inquest.

45. After the evidence is taken, the C'oroner makes to the
Jury a résume of it; he explains the law that applies to that
{

special case, and indicates what appears to him the most exac

manner of appreciating the legal value of the established
lacts.
46. 'I'he verdict ghould contain, as much as possible, the

name of the person deceased, the date and place of the death,
|

the manner in which the death occurred. It should, above all,

declare whether there was homicide or not. In the case whers
t denounces a criminal homicide, it should, if it is possible,
mention the author or authors of the crime.

At the close of a verdict the jury, if they consider it useful,

may add suggestions for the protection of society.

! r"/uhr\/,

47. 'The Coroner gives permission to bury as soon as the
corpse is no longer required.

The Coroner is bound to meet, in his permit, all the exa
tions of the law, and of the municipal rules in the Statistics
applying to the death in question.

48. 'T'he corpse, unless claimed by a relative who is related

to the 4]\(1*'1»-‘11 n lhw <|«‘;‘.w ol at Iw;l-? R \"lullll IHII\iIL

cannot be buried without the permission of the Inspector
of Anatomy.

When permission is required and given by the Inspector of
Anatomy, the Coroner has it buried at the cost of the muni-
cipality in which the death was discovered.

49, The money and effects belonging to the person de-
ceased are handed over by the Coroner to any near relative of

the deceased, on a receipt being given for them by such

lative,
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If no relative comes forward to claim them, reasonable costs
for burial may be deducted from the money found, the bal-
ance to be deposited in a bank to the eredit of the T'reasurer
of the Provinee, who should be notified of the fact: valuable
effects belonging to the deceased should Iy put into the hands
of the Clerk of the Peace of the district: effects of the de-
ceased of nominal or no commercial value, may be given to

the poor, or e stroyi d.

50. When the verdict has denounce

as guilty of c¢riminal homicide, the Coroner fulfils the obliga-

a person or pers ns
tions prescribed by section 568 of the Criminal Code.

81. The Coroner deposits in the hands of the Clerk of the
Peace of the district, at times fixed by the Attorney General,
all the minutes and records of the inquests and investigations

held by him, or by any of his assistants,

52. 'The Coroner is bound to make a report to the Attor-
ney General, at intervals fixed by the latter, of all inquests

and investigations made by him, or by his assistants

53. The costs incurred for the investigations and inquests
are paid by the Coroner, who is reimbursed by the 'I'reasurer
of the Province, on the bill being duly approved by the At-

torney General; according to the following tariff:

1. To the Mecichl HXDOPL: 4 o vs sine ss o s $4.00
2. For autopsy and report.............. 10.00
3. To the secretary per diem —........ 2.00
I.  "To the constable,

1st. Summoning the jury............ 1.00

2nd. Summoning each witness........ 30
5. To the Chemical Analyst for each anal-

IS 540 % bwrny B5 9as PR R $ E PSR v L e 10,00

6. The special experts, the interpreter, and
the stenographer are paid as agreed
and approved in advance by the Attor-

ney General.
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7. For the I“!IIU\.(?. ket ping of the corpse,
and notification of the Coroner, only
what 1s reasonable shall be paid. The
Coroner may exact accounts sworn to

before him or one of his assistants.

54. The costs which devolve pon municipaiiti should
be paid by the T'reasurer thereof upon an order of the Cor-

oner,

out a jury, o nvest 1t10 Bs 56 36 b binek 4 $4.00

I'he Coron 1 | 1 n t with a jury to 6.00
IFor every dav of jus 1h djournment of the in-

quest 2.00

For every inquest without a jury made by one of his

86. 'The Deputy Coroner is entitle ) the same remunera-

tion as the Coroner, v replaces him.,

87. The fees of the Coroner’s assistant (the Medical Ex-
aminer) ar
For his inquest without a jury, examination and
I'x*}wl‘] .............

For every mile actually covered..... R O .10
But he can not be paid twice in the same case of death
when, after a preliminary inquest without a jury, there is a

regular inquest in which he also acts as Medical Expert.

88. The accounts are sent to the Attorney General, in
duplicate, at intervals fixed by the latter. They should be
accompanied by all the vouchers indicating the payments
made by the Coroner: by a receipt from the Clerk of the
Peace, establishing the fact that the records in each case men-
tioned in the account were transmitted to him: with the de-
claration establishing why a jury was or was not summoned,

and why there was an adjournment (if such was the case).
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59. If the Attorney General is convinced that a useless
inquest with a jury, or an unjustifiable adjournment has
taken place, he may order that no fee be paid to the Coroner
for such useless inquest or such unjustifiable adjournment.

60. The Coroner shall keep a faithful and exact register,
with a clear index of all the cases disposed of by him and his
assistants, indicating tersely what was done.

These registers belong to the Province and shall be deposit-
ed finally with the Clerk of the Peace of the district.

fees. those Coroners who, because of the

61. Instead of

multiplicity of cases reported, are obliged to give the greater

part of their time to the exercise of their functions, may be
paid, by order of the Lieutenant Governor in Council, a fixed
annual stipend.

The clerk and constable of such coroners, if the Lientenant
Governor in Council considers it more advantageous, may also
be paid a fixed annual salary.

In each of these cases the fixed salary can not exceed the
vearly average of fees paid to each of them during the last

preceding four years.
INQUESTS IN ARSON.

62. Such an inquest is held only if the fire is denounced
under oath as the result of a erime, or as happening under

circumstances qllzlllllul to cause \'H~piviu|1 thereof.

63. 'T'he inquest is held in the place nearest to the burned
building, or in any other spot of the district where the ends

of justice are better attained.

64. 'The inquest is held by the Coroner sitting alone, or
with a jury.

[t is obligatory to summon a jury when the demand is made,
in writing, by the agent of an Insurance company, or by three
persons who are either householders or proprietors of houses
or buildings in the meighborhood of the burned building.

65. The jury is chosen from among householders in the

neighborhood of the burned building.
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66.

for the means to be taken to assure the knowledge of all the
facts; for the conduct of all the inquest;

For the purposes of summoning jurors and witnesses ;

the Coroner pos-
sesses all the powers which the law concedes to him in his
ordinary inquests in cases of death.

67 'l.v‘lw (‘ul'ullw 18 'H‘H\Awl
payable by the Treasurer of the
building.

to a fee of $10.00 per diem,

municipality of the burned

This fee may be refused him if the inquest has been held

without being legally demanded, or if there has been an ad-
journment, or adjournments adjudged unjustifiable by tl

Circuit Court.

68.

the crime, the Coroner proceeds as in the case of Articl
of the present law.

When there has been a denunciation of the authors of

50

69. All the records of such inquests are transmitted to the

¢ of the Peace of the district, as soon as possible.
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ACCIDENTAL death, verd

ACCIDENTS in factories, right of I

xisting danger, 18¢

rey £, 19 to 23.

with huma mn, 189
en danger is known, 194

when danger 1s unknown, 194

two kinds of, 184
ACCOMPLICES to homicide, 608
ACCOUNTS, form of, in 1nquest

form of, in inquests
ACTS, legitimate excuse to, 184,
ACT, unlawful ca

ACCUSED persons in verdiet, 672 to 681.

18ing death, 588, 589

in fire inquests, 743 to 745.

ADMINISTRATION of Justice, good
370 to 372,

ADJOURNMENTS of inquests, 564 to 570.

on fires, 715 to 737
AFFIRMATION of jurors, 497.

AGENTS of Insurance companies

inquests, 721.

AIDING to an illegal burial, 86.
ANALYST Expert, 556.

ANATOMY Inspector, when notified, 663
ANNULMENT of inquest, 653.

of verdict, 652.

ARTICLE 69 of Civil Code of Procedure, P

ts without a

n‘;»[uyw‘.[ to writtén summons

may demand jurors in fire

. 664

. Q. 26.
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ARREST of felons by Coroners, 451.
of jurors refusing to appear, 410,
of suspected persons, 447 to 458,
of witnesses at first instance, 442 to 446.
of witnesses refusing to appear, 428,
of accused person on fire inquest, 745,
ARRESTED persons, evidence of, 512,
ASYLUMS for lunatics, deaths ., 62 to 7¢
3

guardians bcund to notify, 131,
ATTESTATION to inqiest without a jury, 294,
to records, 258.
to inquest with a jury, 624, 626.
AUTHORITIES, (civil), bound to notify, 133.
AUTOPSY, 331 to 334
none in iiquest without a jury, 211.
ATTORNEY (General, report to, of inquest without a jury, 260 to
2615,

AVOIDING danger, duty concerning, 592,

BAIL of persons accused in verdict, 680, 681,
of suspected persons, 4358,
BEST evidence required, 540,
BODY, burying of, 666 to 669,
discovery of, payment for, 646.
description of in inquest without a jury, 293.
disposal of, 662 to 671.
examination of, by experts in inquests without a jury,
206 to 213.
by Coroner at inquests without a jury,
208,
in inquests without a jury, 203 to 222.
at inquests with a jury, 314 to 335.
exhumation of, 668, 669,
evidence at inquest, 313.
illegally buried, 74 to 87.
inspection of, is not all the inquest, 29 to 32,
lying dead, Coroner must be notified of, 132,
precautions as to, 146.
parts to be kept, 321 to 335.
publiely exposed, disposal of, 663 to 663.
removal of for the inquest, 318,
search for, 319.
taking possession of for inquest, 312 to 327.




INDEX

BODY, temporary property of Coroner, 315 to 32

im«ﬂ of. 663 to 666

unclaimed,
view of by jury, 500 to 502
BOOKS—Statutes—need of by Coroner, 53

Jy-laws—need of by Coroner, 537.

BUILDINGS, publie, inspector of factories has the right to be
present at inquests on accidents 1a, 491,
BURNT premises in fire inquests, 728
BURYING hodies by ( r Jue 666 to 669
ga 74 to 87
wil 1 Cor I P 74 to 87
o
|
CAUTIONS as to hearsay evidence, 166
CAUSE of accident, danger known, 194
langer unknown, 193
f death, deception, 594
dangerous things, 186,
langer known, 193,
la r unforseen, 1587 to 194
langer unknown, 193,
fault of vietim, 197 to
fear, 595
egal cause of (matter of }u’u st), 96, 97.
not searched only by medical means, 99, 100
primary, 583.
searched by dicial means, 99, 100,
threats, 593
unknown, 55.
CAUSING to bury illegally, 82 to 84.
CERTIFICATE of death by Coroner, 85 & 670.
CERTIORARI may cause a sccond inquest, 651,
CHARGE to jury by Coroner, rules of, 575 to 580, 3
CIVIC authorities to notify Coroners, 1
CIVIL Code of Procedure Quebee, Article 69, 26
CIRCUMSTANCES in which hearsay evidence may be admittea,

158 to 165.
mysterious, reason of an inquest, 140,
to investigate in inquest without a jury,
140, 141,
to give rise to suspicion of violent death, 119,
CIRCUMSTANTIAL evidence, 529, 530,
CLERK of the Coroner, 561,
of the Peace, guardian of records, 259 to 264,

secretary to magistrates, 262,
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COMMON Law
COMPLAINT denounecing crime,
COMMITMENT for contempt,
CONDEMNATION

rules Coroner’s Court,

129, 430.

verdiet is, 674 to 677.

form of, 437 & 553.

for contempt of Court, 436, 553.

CONPESSIONS of crimes, 534,

CONSERVATORS of the Peace, their powers, 455 &

CONSTABLE TO CORONER, 373 to 390,
CONTEMPT of Court 542 to 553.
by jurors disobeying summons, 391 to

how punished, 394 to 415

by witnesses disobeying summons, 427 to 432
by witnesses disobeying summons,
nished, 432 to 435.
form of mmitment, 437,
torm of conviction, 436
procedure to punish it, 434, 435
punishment of, 436.
CONVICTION for Contempt of Court,, 436,
CORONER cannot act as xpert, 352,
Conservator of the Pcace, 749,
general rules to guide him, 102 to 105.
gives death certificate, 670,
has power to arrest felons, 447 to 457.

has to obey Superier Court, 656.
heard by Superior Court hefore ordered, 650,

holds inquests on fires, 703,

Judge of faets, 355,

Justice of the Peace, 753.

medical man, 208.

must know law, 116,

must know law on homicide, 599,
needs By-laws and Statutes, 577.

notification to, 112 to

133.

CORONER’S attestation to records, 238.

in inquests without
form of, 294,
form of, 626.

charge to jury, rules on,

Clerk, 561.

Court, Court of Record
ruled by Common Law, 429, 430,

Deputy, 218 to 222,

declaration before inquest, 297 to 299 & 656.

dignity, 302.

575 to 580.

749 to 751

253 & 544, 545,

02

how

a jury,
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CORONER'S fees in inquests without a jury,

INDEX

with a jury, 629 to 645
fees in fire inquests, 735 to 742,
information to jury on opening inquest, 498,
inguest loes  not seek preventicn ol fatalities,
19 to 23
ostility to, 9
mor han the b inspect 9 32
¢ leaths, 25 to 28
n death cause W 31
-
m doubtful deaths, 46
1 sudden deaths, 54 \
1 suspected wviole leath, 49 t )
on e leaths, 4 I8
red | Statut 7. R
S noml | ) H
nicide on 5 to ¢
YOwer 88 to 105,
1 ) 1 (
fi 147
ern to b 75 to 78
POW Sheriff 's sub 757
HOWE 1 fire { t 718 33
( o q t, desig f 618
! ! jue witho ( )
R s¢ hon | 106, 107
RS ond inqu 227, 228 0
erritorma jur tietion,
R takes possession of b 12 to
of f 156 to 369
(see body).
1S 1SS
W the of Re rd, 252, 253, 544 & 545.
f Reco
he Coroner not a e¢riminal Court, 385
ontempt of (see contempt of Court).
vives verbal orders, 366 to 369,
Superior, ordering inquest, 648 to 657.

in inquest without a jury, 277, to 282,

on contempt of Court, 415,
164,
for inquest with a jury, 628 to 647.

for a room,

report of, 698,

in fire inque




INDEX

354

CRIME, encouraged by incomplete inquest, 112,

ordinary, have to be denounced by
punished by State, 4.
CRTMINAL Court, Coroner’s Court is not, 38:
1

designation of in verdict, 610, 6

executed, inquest upon, 657 to 661,

homicide, 584 to 600,

homicide verdict of, 607,

DANGER, duty to avoid it, 592
existing, cause of death, 186
known, cause of death, 194,
unforseen, cause of death, 187,

unknown, cause of death, 193,

DANGEROUS things, eause of death, 186 to 5¢

DAMAGABLE remarks in verdiet, 654
DAY juridical, 466 to 469,
DEATH aeccidental, in verdiet, 608,
question to ask about, ¢
caused by danger known, 194,
unforseen, 187,
unknown, 193,
by deception, 594,
by existing danger, 186,
by threats, 593.
by vietim, 197 to 202
cause of, 96 to 100,
cause of, unknown, 55,
certificate of, 85.

certificate given by Coroner, 670.

circaumstances of, raising suspicions, 119,

doubtful, cause of, 46.

fault of vietim (questions on), 289,
in distriet, 223, 224,

natural (questions about), 285,
natural, verdict on, 609.

notification of, 109 to 1323.

[

of p!'i,\'ull\-r\', 62 to
on works, 195,
outside of distriet, 226, 227.
primary cause of, 583
subject to inquest, 25, 26, 48,

)

sudden, 53,

287

some one, 4,

).
1.

)




INDEX

DEATH suspected violent, 56 to 59
suspicion of homicide, 49 to 59

time and place of, in verdict, 604

violent, 38 to 48
DECEASED, description of, in verdict, 602, 603
disposal of body and goods, 662 to 671

DECEPTION causing death, 594

DECLARATION by Coro

er before est. 29

1 | 656
efo f |
- 1% y NEY 1
DEGRELS ir | T 606
| DELAY notify Coroner 6, 127
vestigation, 144, 145
hold 1 St W jury o to S11
DEPOSITIONS of witnes 1 1nq without a jur 50
with a jur 622 to
DEPUTY Coroners, 218 to 222
DESCRIPTION of spot, in inqu without a )1 )2
body, in inquest without a jury 3
DESIGNATION of place of inquest, 617
of presiding Coroner at ] 618

of jurors at inquest, 619
of eriminals, 610, 611
DETENTION. places of. 61.
DIGNITY of Coroners, 302
of Coroner’s Court, 5406
DISAGREEMENT of jurors, 615
DISCOVERY of body, payment for, 647,
DISOBEDIENCE by jurors, 391 to 415,
by witnesses, 427 to 437

Yy o

DISPOSAL of

. 6 51 AF
, 662 t 7
1 bodies,, 662 to 671

death outside, of, 225,

evidence outside of, 240 to 244
DURATION of a fire inquest, 740, 741
DYING persons, declaration by, 533

Do

of deceased’s goods and effects, 662 to 671
of record verdict eharging homicide, 674 to 67¢
DISTRICT of Coroners, 218 to 222,
bodies lyving in, 226 to 228-236
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EFFECTS of deceased, disposal of, 662 to 671.
ENCOURAGEMENT to homicide, 301,
EXAMINATION of body, in inquest without a jury, 203 to 222.
with a jury, 314 to 335.
of spot in inquest with a jury, 336 to 338.
EXEMPTION to serve as jurors, 416 to 420.
EXCLUSION from inquest room, 486,
as witnesses, 510, 511.
as experts, 520,
EXCUSABLE homicide in verdiet, 607, 596, 597.
EXCUSES for desobeying orders, 412,
lawful, to homicide, 596.
legitimate to an act, 183,
EXECUTED criminals, inquests upon, 658 to 661.
EXHUMATION of bodies, 668, 669.
EXPENSES in fire inquests, 742,
in mquests with a j'lr'_\', 300 & 628 to 647,
in inquests without a jury, 278 to 281,
of notification, 134, 135.
EXPERT at inquest with a jury, 513 to 515
fees to, 635,
cholece of, 514,
(Cloroner cannot act as such, 352.
factory inspectors as such, 354,
facts on whieh he pronounces upon,
fees to, 353,
fellow workingman, 348,
how to procure them, 350
in writings, 539.
in what cases called, 558,
may give opinion on faets, 519,
mechanie, to examine spot, 346,
medical, in inquest without a jury, 206 to 213.
in inquest with a jury, 515 & 556.
medieal, to examine body, 314 to 335.
spot, 343,
necessity of, 555 to 557.
no one to be foreced to act as an, 351.
police to examine spot, 343.
substitutes to, 349.
surveyor to examine spot, 345.
to examine spot in inquest without a jury, 196.
with a jury, 342 to 351.
where taken from, 554 to 559,
workingmen, 347,




INDEX

EVIDENCE at inquest on executed eriminal, 659
with a jury, 505 to 522
withnt a jury, 150 to 233
body part of it, 313 to 335

ymplete, 150, 151

hearsay, in inquest without a jury, 158 to 166 & 2
how to g t nquest without a jury, 154 ]
, Yosit nquest without a jury, 1
tth 1n 1nque ! jury, 167 to 17
ou 1 N .
4
| ]
EXISTING ingoer { ¢ Qf
X POSITION of G643
FACTORY
FACTS t fron
( )
F'AMILY 1 cian, 1
FATALITIES, prevent £ 10
fortuitot S

FEAR, c¢ause of dea 95
FEES in inquest without a jury, 27
with a jur 629 )
fi iquest, 735 to 742
to experts, 353
FELLOW workers as experts, 348
FELONS, Coroner mav cause their arrest, 447 153
FIRE inquests, 699 to 747
FOREMAN of the jury, 504
ind liet, 61
FORM of account, 283
of commitment for mtempt of Court by witness, 437
for . ==
of conviction for contempt, 436 & 553
of Coroner’s attestation to record of nquest, without a

jary, 294

of declaration before summoning jury, 303, 304
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INDEX

FPURM of depositions in inquest without a jury, 286 to 290.

GOOD

of warrant to arrest witness at first instance, 447 153
of verdiet, 601 to 615,
(x
GENERAL, Attorney, report. to, 260 to 266.
rules to guide Coroner, 102 to 105.
administration of justice opposed to written summons 1o
jurors, 370 to 372
GOODS of deceased, disposal of, 662 to 671.
GUARDIANS of prisoners, to notify Coroner, 131,
of public asylums to notify Coroner, 131.
I’hl records, clerks of the peace, 259 to 264

HEARSAY evidence in inquest without a jury, 157 to 166, 233 & 552,
HISTORY of fire inquests, 708, 709,

HOLIDAY, mon-juridical day, 466,

HOMICIDE, 581 to 583.

HOMICIDE, accomplice to, 600,

=00

of depositions in inquest with a jury, 522,
of deseription of body, 293,

of spot, 291, 202,
o1 oath by jurors, 495.
of record in inquest with a jury, 616 to 627.
of register, 686 to 691,
of report in inquest without a jury, 295.

with a jury, 697,

summons to jurors, 375

witnesses, 423

by deception, 594.

by fear, 595,

by omission, 590, 591,
by threats, 593.

by unlawful act, 588, 589,
eriminal, 114 & 584 to 600.

designation of, in verdict, 605 to 608.

divers kinds of, 114,
encouragement to, 301,

excusable, 596, 597,

inquest for, a duty to nation, 11,




HOMICIDE, inquest for made by all

INDEX

nations, 12

made by judicial officer, 13

ordered by Statute, 7 & 8.

ordered by English Constitution, 10

aw on, to be known by Coronerg, 599
inquest without a jury made to exelude
possible ir se of doubtful death, 46.

it suspects | violent death,

of sudden death, 54

f deat se unknowtr
v t death, 47
b ex ! Inque with
{ I ( : jues i to ¢
f ( niest Sta
1 wing sp 181
HOSPITALS, death in, 63
HOTEI expense f Coroners, 282
HOUR at which to hold inquest, 470
HOUSEHOLDER mayv d¢ ind fi q )
nust fy Coroner of bod
nises 3
1
TLLEGAL burying, 74 to 87
INDEX to register, 687 to 692,
INDORSATION to records, 689
INFORMATION means inquest, 110 to 113
INFORMATIONS outside of district, 229 to 244
to the jury, 498
INQI EST, delay to open it not permitted, 144, 145
livers kinds of, 120,
does not aim at preventing fatalities, 19 to 23
for homicide a dutyv to all nations, 11
impossibility to abolish it, 14
made by judicial officer, 13
never abolished, 9,
ordered by English Constitution
by Statute, 7, 8,
by all mations, 12

judicial, 88 to 105.
incomplete, 109 to 112
more than the inspection of body, 29 to 32.

mysterious circumstances reason of, 140,
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INQUEST on deaths, 25 to 28,
on deaths the cause of which unknown, 55
of prisoners, 62 to 73
on doubtful deaths, 46
on fires, 699 to 747
on sudden deaths, 54.

on suspected violent deaths, 49 to 59

on violent deaths, 47, 48

second, 227 to 228

seeks cause of death, 96 to 101
seeks homicide only, 15
wit a jury wdjournment of, 364 to 570
11 H ]
) 628 to 64
W
leclaratio befor )7 }
delay in holding )
evidence a 5005 y 525
xan A f body 3|
of 6 ]
form i )y 627
hour to hold it 170
f mo positiva evidence to ex
homicide, 153
on executed criminals, 658 t Hi1

on juridical day, 466 to 469

opening of, 503 & 566

ordered by Superior Court, Gi8 6
persons to assist at, 191
procedure before inquest, 206 to 41

in ordered inquest, 657
publication of proces lings, 489
publicity of, 172 to 490,
report of, 693 to GIN
secrecy of, 472 to 485
summons to jury, 359 to 420
to witnesses, 421 to 446
time and place of, 459 to 465
verdiet, 601 to 615.
when spot creates suspicion, 181
with or without a jury, 79 to Sl
without a jury are real inquests, 266,
on acecidental deaths, 287.
attestation of Coroner, 294,

by Coroner of distriet, &

cireumstances to investigate, 140, 141,




INDEX

INQUEST without a jury ereated

o=

costs of, 277 to 283,

description of spot,

expenses in, 277 to 2

JAIL keepers to notify Coroner, 131
JUDGE, Coroner is one, 335

JUDICTAL police, 117

powers of Coroners, 88 to 95

proceedings recorded, 250,

records a protection, 249
JURIDICAL day, 466.
JURISDICTION of Coroners, 223, 224

on deaths outside

by our law, 81

death fault of vietim,
201, 2
examination of body, 203

83

form of d«
of report, 29

1 1

| 1
INQUIRY 1 ]
INSPECTION OF BODY 0t
INSPECTOR of A (

) 34
INTENT, wilful, 598
INTERESTED parties at inquest, 487, 485
INTERPRETERS at inquest, 562, 563
INTERVENTION of men in accidents, 189
INVESTIGATION

distriet
deaths in distriet,

108
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JURORS, arrest of for contempt, 410,
exemptions to serve as, 416 to 420,
fees to, 633.
from where chosen, 387.
how described in record, 619,
in fire inquests, 717 to 747,
in inquests on executed eriminals, 660,
number of, 376 to 380,
oath how deseribed in record, 619,
punishment of for contempt, 414, 415,
qualification of, 381 to 386 & 496.
refused, 382.
refusing to obey summons, 391 to 415,
unprejudiced, 389,
JURY, affirmation by, 497,
charge to, 575 to 580.
foreman of, 504,
in verdiet, 613,
information to at opening of inqm‘xl, 108,
order to summon one, 359 to 375.
summons to, 359 to 420,
swearing of, 492 to 407.
when to be summoned, 106 to 115 & 153 & 181,
JURY'S disagreement, 615,
signature, 612 to 614,
view of body, 500 to 502.
view of body mentioned in record, 621,
of spot, 571 to 574
JUSTICE, good administration of, opposed to written summons to
jurors, 370 to 372,
Jl LCE of the Peace, a Conservator of the peace, 751, 752,
JUSTIFICATION for a refusal to answer questions, 550,

to act as an expert, 560,

K
KEEPERS of Jail to notify Coroner, 131.
KEEPING of body for examination, 314 to 320,

of parts of body, 321, 322,
KNOWN danger, cause of death, 194,

L

LAND, proprietor of must notify Coroner,




INDEX

LAW, Common, rules Coroner's Court,

Coroner must know it, 116,

on Coroners, ignorance of, 1,

project of, 758
Provineial, may ruol procedure

LAWFUL excuses, 596,

LEGAL Cause of death, 96, 97
obligation to prevent offer
presumptions, 531

LEGITIMATE excuses to
L]

M

MAGISTRATES to whe

MANSLAUGHTER, des
MARKS of violence,
MASTERS of h or lar 0
MECHANICS as experts, 346

MEDICAL examinatior

examination of,

7

MEDICAL experts

means to 1nvestigate de
men, Coroners, 208
witnesses at inquesi, 635
MILE, 281
MILEAGE, 280,
MUNICIPALITIES to pay costs of

MINUTES of proceedings at inquest, ¢

MORAL obligation to prevent offenc
MURDER, designation of in verdict, 6

to punish it promptly, 127
MYSTERIOUS circumstances reéason of

NAME of eriminals in verdiet, 610, 611

of deceased in verdict, 602

NATURAL death in inquest without
in verdict, 609,

NECESSARIES of life, by whom due,
NECESSITY of experts, 555 to 557.

of register, 683,

MORALITY, cause of secrecy of inquest, 47

129,

84

430,

inquest,

sSummor

jury, 283.

591,

18

451,
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NEED of Statute books and By-laws, 537,

NEWS papers publishing proceedings, 489,

NOTIFICATION of death by civie authorities, 133,
by guardians, 13
by jailers, 131.
by master of house, 132,
by persons in charge, 132,
by whom, 121 to 133
delay in, 126, 127,
expenses of, 134, 135
is not inquest, 109 to 111

omission of, 122 to

to Inspector of Anatomy, 663, 664

NUMBER

f Jurors at a death inquest, 376

at a fire inquest, 72

OATH by Coroner before inguest,
by interpreters, 563
by jury, 492 to 497,
by jury, how recorded, 620,
by witnesses outside distriet, 242 to 244
in inquest without a jury, 167 to 173,
refusal to take it in inquest without a jury sufficient reason
to summon a jury, 174,
OBLIGATION moral and legal to prevent offences, 87
to notify Coroner, 121 to 134
OFFENCE, to aid to bury without a permit, 86,
to canse to bury without a permit, 82 to 84
to bury without a permit, 74 to 87.
to omit to notify Coroner, 122 to 134,
OFFICERS of Coroners and inquest without a jury, 147,
OMISSION, cause of death, 5390,
to notify Coroner, 122 to 134,
OPENING of inquest with a jury, 503 & 566.
OPINION on faets in evidence, 519
publie to be consulted before disposing of a case without
a jury, 181,
ORDER in whieh to rc eive evidence in inquest with a jury, 518
of Courts given verbally, 366 to 372,
of Superior Court to hold inquest, 648 to 657.
p-oof of, 368,
proved by writing, 365.

to summon jury, 359 to 363,




INDEX

ORDER to Summon Jury form of, 374,
to whom given, 373.
verbal to witnesses, 424 to 426.
verbal, disobedience to 427 to 432
ORIGIN of fire inquest, 708, 709
OUTSIDE of distriet, deaths, 225,
evidence, 229 to 244

wilnesses, 424 to 426

I‘
PAROL evidence, 528
PARTIES interestq 1ues
PARTS of body, keeping of, 321,
PEACE, Conservators of, 45
PENITENTIARIES, deatl :
PERMIT to bury, ne« W, 75
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PERSONS accuse t fix e 74 74
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¢ t (St 681
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{ finqus (
e
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harge I Coro 1
jualified fy a ] to 5
ome mav b led fron | t, 48
1sp 1 may be a T !
ba |
letaine 15
who know facts are witnesses, 155
PHYSICIAN, family, in nquest without a jury, 21

PLACE in whieh fire inquest is held, 712 to 727
of death, in verdict, 604
of detention, 61.
of inquest, how recorded, 617
where to hold inquest, 459 to 465
PLAN of work, 1,
POLICE, expert, to examine spot, 344,
POLICE, judieial, 117.
POSSESSION of body by Coroner, 312

of burnt place by Coroner, 728,

of spot by Coroner, 356 to 358
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INDEX
POST mortem examination, 331 to 334
POWERS, judicial, 88 to 94.
of Coroner as substitute to Sheriff, 754 to 757
of Comnservators of the peace, 749 to 751.
of Coroner in fire inquest, 718 to 733,
of Coroner to arrest felons, ‘451,

suspected persons, 447 to 457.
to get evidence outside his district, 229 to 244,
of Deputy Coroners, 220 to 222,
PRECAUTIONS as to bodies before the coming of the Coroner, 146,
in inquest without a jury, 152
to avoid danger, 592,
PRELIMINARIES to fire inquest, 725 to 730.
PREMISES burnt at fire inquest, 728,
PRESIDING CORONER, how recorded, 618,
PRESUMPTIONS, legal, 531.
PRIMARY, cause of death, 583.
evidence, 526,
PRISON, 67.
PRISONERS (see persons deprived of liberty), 60.
death of, notification of, 131,
subject of inquest, 62 to 73.
PROCEDURE at fire inquest, 743 to 747.
at inquest with a jury ordered by Superior Court, 657,
at inquest on executed eriminals, 658 to 661.
without a jury, 249 to 251.
to be regulated by Provineial laws, 454,
at inquest ruled by Common Law, 429, 430,
publication of, 489,
Minutes of, 684,
to punish contempt, 409 to 415 & 552.
by witness, 432 to 437,
PROJECT of law, 758.
PROOF easy to get soon after death, 128,
in inquest without a jury must be complete, 150,
positive, 151,
of an order, 365 to 368.
PUBLICATION of proceedings at inquest, 489,
PUBLIC buildings and factory inspectors, 491.
PUBLICITY of inquest with a jury, 470 to 490,
PUBLIC opinion may force an inquest with a jury, 181,
PUNISHMENT for contempt, 549,
procedure, 552,
by jurors, 391 to 415.
by witnesses, 432 to 437.
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Q <
YUALIFICATION of jur 181 186 96 0
Q i of jurors, 381 to J86 & 496
QUALITIES of a charge to jury, 578 to 580.

QUESTIONING witnesses at inquest, 505 to 525

v
REASONS for fire inquest, 710, 7
RECEIPTS for goods of de¢ wsed, 691
RECOGNIZANCE of persons ol verdict, 680, B81
0 ) | 158 :
RECGRD, indorsation of, 689
n fire inquest, 746, 747
r . )
RECORD inq z 1 1 form of, 616 to 627 o
¢ ed als, (
1 | st witl 1 jury y 264
form 204
( 1d roceeding 249 \
of secret procedure 1
protection of Coroners, 2,0 S0
RECORDS as evidence, 536 ¢y
REFUSING to appear a juror, 382 & 391 to 415
to answer as a witness, 550
REGISTER, 686 to 691.
REMARKS added in verdict, 654
REPORT of Constable, 390
of costs in inquest with a jury, 698
y—

of death to Coroner, 118 to 135
of inquest with a jury, 693 to 698
without a jury, 260 to 29

ROOM for inquest, 464,

RULES, general, to Coroners, 102 to 5
on charge to jurv, 577 to 580
m evidenee, 523 to 541,
S

SEAL in inquest with a jury, 627
SECOND inquest,

ordered, 651
SECONDARY evidence, & 541,

SECRECY of inquest, 472 to 485,
SECRETARY to Coroner, 561,

to Magistrates, 252

“Ja
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SECRET procedure, record of, 251.
SERVICES at inquest, payment of, 646,
SHERIFF replaced by Coroner, 748 to 757.
SIGNATURES to depositions, 625,

upon verdict, 612 to 614,

SPOT, examination of, by Coroner, 356 to 358.
by Experts, 196 & 342,
by factory inspector, 354,
by jury, 571 to 574,
by mechanic¢ expert, 344,
by medical experts, 343,
by police expert, 344,
by surveyor expert, 345.
by workingman 0'-x1wn, HEYS
creating suspicion, 181,

how made, 178 to 201 & 340

in inquest with a jury, 336 t

without a jury, 175 to

its reasons, 177.
taking possession of, 356 to 358.
STATE initiative in denouncing homicide, 5 & 6
obligation of, to seek homicide, 7.
punishes erimes, 4.
STATUTES as evidence, 537,
SUBPOENA to witnesses, 422 423,
SUBSTITUTES to experts, 349,
to Sheriff, 748 to 757.
SUDDEN death, 54,
SUGGESTIONS by others (evidence), 508
SULCIDE, cause of death, 198, 199,
SUMMONS to jury—bhy Constable, 389
form of, 375.

order for, 359 to 363.

proceédure previous to, 296 to 304,

report on, 390,

when issued, 106 to 115,

written and not written, 370 to

to witnesses, 422, 423,
SUNDAY, no inquest to be held on, 466,
no verdiet to be rendered on, 467,
SUPERIOR Court may order inquest, 648 to 661.
SUPPOSED violent death to be reported, 118.
SURNAMES of eriminals in verdiet, 610, 611.
of deceased in verdict, 604,

SURVEYORS as experts, 345.

372.




INDEX
SUSPECTED persons, arrest of, 447 to 457.
bailed out, 458,
detained, 457,
evidence of, 512,
violent death, 49 to 51 & 64.

SUSPICION of homicide, 46 to 59.

created by refusal on the part of

nes 174,
by view of spot, 181,
reasons for it, 139,

meaning of that word, 51 to 53

of violent leath, 54.
SUSPICIOUS

1 LN in death, 119
T
TAKING possession of b remises, 728,
TARIFF of fees, 630
THINGS dang s, 501.
THREATS caunse of death, 593
TIME for fire Jue (2
for inquast, 459 to 463,
of death in verdict, 604.
TRAVELLING expenses, 280,
1 f 636
l
UNCLATMED bodies, 663 to 666
UNFORSEEN danger, 187.
UNKNOWN danger, 193
UNLAWFUL act eaun f death, 588, 580

UNPREJUDICED jurors, 388.
USELESS inquest, 645,
remarks in verdiet, 654.

UTILITY of register, 682 to 692

VALUE of services, 646,
VERBAL order to witnesses, 424 to 432
to jurors, 359
VERDICT, 601 to 615,
annuled, 652

how recorded, 62!

2

contains no useless remarks, 634

takes the place of ymplaint, 672 to 681,

VICTIM, cause of deatl
24

1, 197 to 202 & 289,

wit-
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VIEW of body by jury, 500 to 502,
recorded, 621,
of body in inquest without a jury, 214 to 222,
of spot by experts, 196.
by juty, 571 to 574,

.

creating suspicion, 181,
how made, 178 to 201.

in inquest without a jury, 175 to 202,

————

its reasons, 177.
VIOLENCE, marks of, 209,
VIOLENT death, 38 to 48.
cause of suspicion, 47.
to be reported, 118,
requires inquest, 48,

suppositions of, reported, 119,
VOUCHERS to accounts, 631.

w

WARRANT to arrest persons accused in verdiet, 678.
in fire inquest, 745.
to arrest juror for contempt, 410.
WITNESSES in inquest with a jury, 421.
arrest of, 442 to 446,
depositions of, 622,
disobeying summons, 427 .to
437.
examination of, 505 to 525.
fees to, 634, 635,
outside district, 438 to 441.
punishment of, 432 to 437.
qualification of, 505 to 525.
refusing to answer, 550.

0

signatures of, 625.

summons to, 422 to 420.

in inquest without a jury, 155.
hearing of, 157 to 166,

jury refusing to be sworn,
oath of, 167 to 173.
outside district, 229 to 244,
174,

WRITING EVIDENCE, 522.

WRITINGS brought in evidence, 528,

WRITTEN summons to jurors against good administration of

justice, 370 to 372.

WORKS, accidents on, cause of death, 195.




