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TrE interest of the profession in the
recent election of Benchers was not very
widely extended, for although the ranks
of the profession have been increased by
several hundreds during the past five
years, the number of voters at the last
election of Benchers was much less than
in 1871. At the first election 461 votes
were cast, whilst in 1876 there were only
387. 'This shows either a growing dislike
to the new system, or an indifference
which is not encouraging. This falling
off was ip the face, too, of some cor-
respondence in the public press, which,
though not edifying, at least called atten-
tion to the fact of the election being at
hand. Some may have been disgusted
with what seems to be the inevitable re-
sult of the elective system wherever
applied, and so did not vote af all. At
the same time it is pleasant to be able to
record that a very creditable election has
again been made by the Bar.

Of the 387 ballot papers put in, nine-
teen were rejected because the names of
the voters were not on the register, and
two were received too late. The members
of one legal firm voted for one dead man,
for one who was disqualified, and for
two who are ex-officio Benchers, which
is an instance of the proverbial ignorance
of lawyers of law and fact when they are
personally concerned. Hon. M. C. Cam-
eron had the honourof heading the list
with 351 votes, followed closely by
Messrs. McCarthy, Meredith, 8. Richards,
D. B. Read, J. D. Armour, Bell, Osler,
Becher, ete. Of those who had been ap-
pointed by the Benchers to fill vacancies
in the past five years all, except two, were
re-elected by the Bar.
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JUDICIAL DISCRETION.

We do not propose to discuss in this
paper that species of discretion, so finely
anathematized by Lord Chancellor Cam-
den when he said, “ The discretion of a
Judge is the law of tyrants; it is always
unknown ; it is different in different men ;
it is casual, and depends upon constitu-
tion, temper, and passion. In the best,
it is oftentimes caprice ; in the worst, it
i3 every vice, folly, and passion to which
human nature is liable.” Since his day,
Judicial discretion has been limited and
regulated by written and statute law. In
almost every department of law, except,
perhaps, in mere matters of practice, there
is but slight scope for judicial idiosynecra-
cies. From the individual judge there is
always the remedy by way of appeal to a
bench of judges. But as we have indi-
<cated, there are certain points of practice
resting in the discretion of the judge,
from whose decision thereon there is or-
dinarily no appeal. It is regarding these
that we intend briefly to consider how
the law stands.

In McDonell v. McKay, 2 Chan.
Cham. R. 243, on an application to
amend the bill, the judge before whom
the motions came, allowed the applicant
to file a further affidavit, and upon this
new material granted the motion. It was
held by the Court on re-hearing, that the
order made being diseretionary with
the judge, it was not for them to inler-
fere. So in Chard v. Meyers, 3 Chan.
Cham. R. 120, the judge allowed an ap-
pesl to be brought from the master’s re-
port, after the usual time therefor had
elapsed, and the full Court acting en the
same principle, affirmed the order with

~ costs on the re-hearing. It was previously

olaid down in Adnor. 12 Gr. 51, that an
appeal from Chambers will not be enter-
tained -in a mattes. which rests in the
Judge's discretion ; in that case, the order
complained of was one allowing the

defendant in to answer, after the bill had
been noted pro confesso. The same prin-
ciple was enunciated by the Irish Court
of Appeal in Chancery, in the case.of Re
Lawder's Estate, 19 W. R. 371, and by
the Euglish Cour: of Chancery appeal in
The Republic of Peruv. Renzo, 22 W. R.
358, when the judge had made an order
extending the time to produce. And
again by the Jatter Court in OLlsen v.
.Terrero, 23 W. R. 195.

In Sheflield v. Shefiield, 23 W. R.
378, 8. ¢. L. R. 10 Ch,, James, L. J., in-
timates that’ there are cases when the
Court of Appeal would interfere to pre-
vent a failure of justice, even when the
order was in the discretion of the judge
below. In that case, Malins, V. C., had
refused to dismiss 2 bill for want of pros-
ecution, when the plaintiff had under-
taken, but had failed, to speed the cause.
The Lord Justice observed that the
judges below might well be trusted to
consider the conduct of their own causes.
He then pointed out that no question of
right is involved, but only one of indul-
gence, and ends by saying: .“I am not
inclined to encourage appeals from a_de-
cision of the Court upon that which
is really a matter of judicial discretion,
and upon a matter of what I may call
judicial indulgence to the parties.”

Since the English Judicature Act, the
same practice is observed. In Golding v.
The Wharton Railway, 20 Sol. J. 391,
the matter rose for the first time on an ap-
plication to strike out some paragraphs
of the defence as embarrassing. The Mas-
ter refused to do so; there was a repeti-
tion of this refusal by Mr. Justice Den-
man in Chambers, and on appeal to the
Queen’s Bench division, this decision was
affirmed. The plaintiff then came to the
Court of Appeal and his appeal was dis-
missed with costs. Mellish, L.J., took

the opportunity of stating the principle
on which the Court intended to deal with
such applications. Hesaid that the judge
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in Chambers had to exercise a discretion
- in the making of orders of this nature,
and except in very special cases the ex-
ercise of his discretion ought not to be
interfered with. The old Court of Ap-
peal in Chancery was not in the habit of
interfering with the discretion of the
Jjudges of first instance in matters of
' practice, except where it was clear that
injustice would result from the order
under appeal, and now that appeals could
be brought from all interlocutory orders
made in the Common Law divisions, the
same rule ought to be followed. Refer-
ence may also be made to Lascelles v.
Batt, 24 W. R. 659, where the appellant

court refused to interfere with the mode

of trial directed by the judge under the
Judicature Act.

In Runnades v. Mesquita, 24 W. R.
553, the Court of Queen’s Bench lay
down an important exception from the
general rule. That was an appeal from
an order made By Denman, J., in Cham-
bers under order 19, r. 6 of the Judica-

" ture Act, ordering the defendant to pay
a sum of money into Court as a condi-
tion of being allowed to defend the ac-
tion. Cockburn, C. J., thought the order
went too far in imposing such a condition,
-and said : “ We are of course very unwil-
ling to interfere in a matter of discretion
where the limit of that discretion may be
‘& matter of opinion. But this is a
‘question coming to us at the beginning

~of a new system by which further in-
fringements are made than heretofore on
the Common Law rights of defendants.
Here is a procedure which supersedes all
ordinary forms; and in such a case we
ought not to hesitate, where we think a
discretion has been wrongly exercised, to
lay down some kind of rule to point out
what we consider to be intended to be
the limits within which that discretion
is o be exercised.” Pollock, B., agreed
that interference was proper where the
“exercise of discretion involved the forma-

tion of a practice under new rules of pro-
cedure which may largely affect the rights
and liabilities of suitors.

The latest cases decided in the Courts
of this Province touching the matter in
hand are Dunn v. McLean, 6 P. R. 156,
and Bennett v. Tregent, 25 C. P. 443. The
head-note of this latter case is not quite
correct in laying down that the Court
will not interfere with the exercise of the
discretion of the Clerk of the Crown in
Chambers. The decision hardly goes as
far as this ; and the attention of the Court
does not appear to have been called to the
cases decided in Chancery, where the
judges, while affirming the proposition
that the discretion of a judge should not
be interfered with, have not given effect
to the rule in so far as an inferior Jjudicial
officer was coneerned. ‘We refer to such
cases as Chard v. Meyersand Dunn v. Me-
Lean, already cited, and Scott v. Burn-
ham, 3 Chan. Cham. R. 399. In Ben-
nett v. Tregent the Court go into the
merits of the application, and come to the
conclusion that the Clerk had not exer-
cised his discretion improperly.

DOMINION LAW SOCIETY.

—

At a meeting of the Nova Scotia Bar.
risters’ Society, held last spring, it was
decided to initiate a measure looking for-
ward to the establishment of a Dominion
Law Society, and a committee, consisting
of Messrs. Eaton, James, Q.C., Tremaine,
Miller, Q.C., and Shannon, Q.C., was
appointed to correspond with the different
Barristers’ Societies within the Dominion,
and with prominent members of the pro-
fession in the other Provinces, in order to
obtain information with the view of car-
rying out the desired object.

Mr. James, Q.C., on a recent visit to
Toronto, brought the matter before the
Benchers of the Law Society of Ontario.
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He also conrteously called on us on the
subject, and left a circular, of which we
append a copy.

The principal advantages which, it is
urged, would result from the accomplish-
ment of the scheme, are set forth shortly
in the circular. We understand that the
proposal made in person by Mr. James
was well received by our Benchers, though
no definite action has been taken in the
matter. The profession in Ontario, we
may safely say, would gladly extend any
assistance in their power to their brethren
in the Maritime Provinces, and an exten-
sion of the circle in which one moves does
everyone good. Without at present ex-
amining the proposed scheme at length,
we heartily wish it success ; and although
we must confess to seeing some difficulties
in the way of the proposal, we should all
the more like to see it fully discussed, and
will be happy to make room for any cor-
respondence on the subject: The follow-
ing is the circular :

Tt is proposed by the Nova Scotia Barristers
Bociety, through the Committee appointed by
them for that purpose, to invite the attention of
similar Societies in all the other Provinces to
the feasibility and desirability of establishing a
Dominion Law Society, to meet annually, or

bi-ennially, at such time and place as may be
appointed.

The chief objects of the Society should be, to
discuss orally and by written papers such ques-
tions of jurisprudence as may from time to time
call for an expression of opinion from the Bar 5
to assimilate the procedure and practice of the
Courts, the curricula of legal study, the stan-
dards and mode of examination of students, and
the tariffs of costs and methods of taxation ; to
secure the right of counsel in each province to
plead in every other province as occasion may
require ; to promote the circulation of the best
law books and law literature ; to arrange a sys-
tem of reporting decided cases, especially on
laws common to all the provinces ; and generally
to promote the advancement and culture, and
Taise the status of the legal profession through-
out the Dominion. o~ )

The establishment of the Supreme and Ex-
chequer Courts calls for a more extended know.
ledge of general and constitutional law on the

part of gentlemen who shall practice at the Bar,
or be elevated to the Bench of these Courts ;
and the Committee believe that this most desir-
able object might be more largely promoted
through the proposed Society than by any other
means,

Among the numerous advantages of the
Society, would be the improvement of the pro-
fession by giving to each of ourleading lawyers,
to whom there must necessarily attach so large .
an influence in public affairs, a Dominion instead
of a merely local professional standing ; and
also a more extended personal acquaintance and
social intercourse between the members of the
Bar and of the several Provinces.

It would also, it is hoped, aid it the promotion
of the study of the English law among the
educated French population in Quebec, and the
study of the French law and literature among
the educated population in the other Provinces.

We beg that you will submit this proposal to
the office-bearers of your Society at your earliest
convenience, and obtain and forward to me an
expression of their opinion on the subject, with
such suggestions as may occur to them as to the
objects and constitution of the proposed Society,

If these suggestions meet with a favorable
reception, we will be happy, at an early date, to
take further steps towards the promotion and
organization of the Society.

By order of the Committee.
BrenTtoN H. EaTON,
Secretary of Committee.’”

SUQGESTED AMENDMENTS OF
THE LAW.

WE have been requested to publish
the following suggestions for amendments
of the law. The time is appropriate for
such of them as it would be desirable or
necessary to introduce (and some of them
are both), as the statutes are being con-
solidated and the House of Assembly will
shortly meet. They are as follows:

1. Executions against lands, when
placed in the Sheriff’s hands, should bind
mortgages as well as all other interests in
lands, so that the judgment debtor should
not be able to -assign his mortgage or
receive payment of it without satisfying
the judgment.

2. An execution against lands placed
in the hands of the Sheriff should take
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priority over any prior unregistered con-
‘veyance or mortgage of the same lands.
At present this is not the case, as the
writ binds omdy the interest which the
-debtor has in the lands at the time it is
placed in the Sheriff’s hands.

3. An execution against goods should .

only bind the same, as against purchasers
or mortgagees for value, without notice,
from actuoal seizure, and not from the time
of the receipt by the Sheriff. This is the
law in England now, and would conform
to the spirit of the law of personal pro-
perty in other respects.

4. An order for the examination of a
party, opposite in interest, in a cominon
law suit, ought to be attainable on pree-
«cipe, as in Chancery. This would not in-
crease the number of examinations held
at present, and would save much expense
and loss of time occasioned by sending to
Toronto for the order, which is one almost
“ of course.”

5. Some provision should be made for
the examination of the officers of a cor-
Pporation after a judgment against it. The
Comman Law Procedure Act, section
287, and the Arrest and Imprisonment
for Debt Act, section 41, do not apply to
<orporations, so that as in the case of a
Railway Company no provision exists for
ascertaining who are the shareholders of
the Company, or which of them have not
Paid their stock in full, and such a Com-
Pany can defy the judgment creditor, and
the Sheriff too, to reach it by an execu-
tion, ’ .

6. When a plaintiff obtains judgment
by default in a Superior Court upon a
writ specially endorsed, for a sum over
$200 but less than $400, the Deputy-
Clerk should have power to tax Superior
Court costs upon a proper afidavit being
Pproduced and filed with him, showing
that the amount claimed was not liqui-
dated or ascertained by the signature of
the defendant or by the acts of the
[parties, At present the plaintiff. has to
delay the signing of a Jjudgment from two
to four days to await the return of 'such an
order from Toronto, being exposed to the
risk of an appearance being entered for
the defendant in the meantime,

. 7. Service of issue books should be
dispensed with in the County Courts as
woll ag in the Superior Courts ; and the

late rules of the latter Courts respecting
remanets, and notices of trial of cases left
over should be extended to the County
Courts.

8. It should be expressly enacted that
a release of a married woman’s inchoate
right to dower should not be regarded asa
good consideration for a conveyance to
her of real or personal property bought
with the money of a debtor, as against
the creditors of the latter. At present, a
man may sell farm “A" for $5,000 cash,
and purchase farm “B” in the name of
his wife and as a settlement upon her,
and so defeat his creditors, provided he
and his wife swear that the latter only
released her dower in “ A” on considera-
tion of farm ““ B ” being conveyed to her.

9. It would be better to adopt the law
of dower as it is in England, and enact
that a conveyance of real estate in the
hasband’s life-time should ipso facto de-
feat the dower., There are very few cases
in which dower is not releaged by the wife
as a mere matter of form or under the
authority of the husband, and without
compensation, while, for the sake of the
chance of dower possessed at present by
separated and unreconciled wives, it is not
worth while to continue a state of the
law 80 anomalous and productive of so
much trouble and litigation. These un-
fortunates can protect themselves bstter
by alimony proceedings if they are un-
Justly treated.

10. Another anomaly should be re-
moved from our law. A fi. fa. lands is
held to bind a contingent interest in any
land, but not a married woman’s right to
dower after the right has become an
actual one by the death of her husband.
See Allen v. Edinburgh Life Association
Co. 19 Gr. 248,

LAW SCHOOL EXAMINATION.

Tae following are the names of the
gentlemen who were successful in pass-
ing the examinations held at the close of
the last session of the Law School :

8eNtor Crass—T. Ridouf, T. E. Law-
son, W. W, Ross, D. H. Fletcher, W,
Bearsto, J. B. Clark, J. Fullerton, J. S,
Whiteside, E. Meyers, J. A. Morlon, E.
B. Stone, H. D. Gamble, D. B. Simpson,
W. B. Doherty. :
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Messrs. Ridout, Fletcher, Bearsto and
Clark obtained a remission of eighteen
months from their time ; Messrs. Lawson,
Ross, Whiteside and Gamble, twelve
months ; and the others, six months.

Junior Crass—W. H. Biggar, R. W.
Keefer, O. R. Macklem, J. V. Teetzel, J.
C. Ross, J. Campbell, M. Sheppard, Jr.,
W. K. Higgins, E. Schoff, J. M. Munro,
J. W. Holmes, R. Hodge, W. B. North-
rup, J. J. Blake.

SELECTIONS.

WINSLOW’'S CASE.

The controversy that arose so suddenly,
and has been carried on for some months
80 industriously, between the United
States and England, touching the extra-
dition of two forgers, discusses an inter-
esting question of international law,
concerning which the only wonder is that
it was not settled long ago, and that it
takes so much writing to set it at rest
now. The question is a simple one: the
answer, to an ordinary mind, seems
equally so; and the writers on the gen-
eral subject, have expressed but one
opinion upon it, so far as they have ex-
pressed any. It is, whether a person,
surrendered by one government to an-
other upon charge and proof of the com-
mission of a certain crime, can lawfully,
and against the objection of the surren-
dering government, be tried for a different
crime committed before his surrender.
That he cannot seems at once the dictate
of common sense and of ordinary justice ;
and so are the authorities, The exigen-
cies of the press require us to write this
article,* when, of all the correspondence,
only Mr. Fish’s despatch of March 31,
1876, to Mr. Hoffman, has been pub-
lished ; and all that we know authentic-
" ally of the position of the two govern-
ments is derived from that able and
elaborate paper. Our readers will proba-
bly have the advantage of correcting our
remarks by the light of fuller knowledge.
In these circumeatances we shall attempt
only to deal with the obvious points of

* June 1, 1876,

law ; and our text is, that the substauce
of the English demand appears to be
right, but the time and circumstances of
its enforcement unreasonable and vexa-
tions ; while our government, on the
other hand, has taken ground, which, in
its generality, international law will not
uphold, though we are right in repelling
the particular pretension that has been
advanced by England. We sincerely
hope that good will come out of this dis-
cussion, and that the practice of the two
nations will now be fixed on a just and
honourable basis; and we have every
confidence that our representatives will
do their full share in reaching this desira-
ble end, which, whenever it comes, will
be, in substance, that a surrendered
prisoner shall be tried only for a crime
incladed in the treaty under which he is
given up, until he has had an opportunity
to leave the acquired jurisdiction. The
cases which have furnished the occasion
of this misunderstanding are those of
Lawrence and Winslow, of which we shall
explain the history towards the close of
this article ; and the English demand is,
that in the latter case we shall stipulate
to try the fugitive only for the * extradi-
tion crime” for which his surrender is
demanded.

‘We hold it to be ‘clear,’on ground of
reason and authority, that a person sur-
rendered by one sovereign to another, un-
der a treaty of extradition, is to be tried
for that crime, and that only, for which
his surrender was asked and obtained.
It is remarkable that nqt a word upon
this subject is to be found in the works
of any of the principal writers in the
English language who have treated of in-
ternational law, public or private. Whea-
ton and his commentators, Kent, Story,
Phillimore,” Wharton, Westlake, will be
searched in vain for any utterance upon
the point. Kven Clarke, whose valuable
book on Extradition is to our lawyers the
prineipal source of information upon the
subject, gives no opinion of his own,
though he explains the practice of some
countries and the decisions of some courts.
The writers of Continental Europe are of
one accord in support of the view which
we maintain. Thus Feelix: * It is also-
the rule,t that the person whose extradi-

* Droit Intern. Privé, § 570.
+ ¢ De régle.”
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tion has been granted cannot be prosecut-
ed and tried, except for. the crime for
which his extradition has been obtained.”
To the like purport are Heffter¥ and
Martens.t Each of these authors cites
others,} whose works are not accessible to
us; but their own authority is ample,
and no one can doubt that our writers
would have accepted it, if their attention
had been called to the suhject. The rule
was 80 laid down in a celebrated circular
issued by the French minister of justice
in 1841, to which we shall refer again in
a moment. Only two writers in English
have said any thing directly upon the
matter, so far as we know. Mr. Gibbs,
author of a pamphlet published in Lon-
don in 1868,§ containing many import-
ant suggestions which were adopted by
Parliament in 1870, after saying that
political offences are not a subject for
extradition, adds,|| “In close connection
with the foregoing principle, and designed
undoubtedly tu support it, follows another,
to which our attention has not been much
directed,q but which is treated by foreign
writers as well established,—that a per-
son surrendered is liable only for the of-
fence on account of which his extradition
was obtained.” He cites Heffter, and the
French circular of 1841, which he calls a
manifesto of the French views on the
whole subject of extradition, and which
he says has had a considerable share in
forming the opinion of the Continent.
Clarke mentions the circular in some-
what similar terms,** and quotes a passage
, from it to the same effect, but,H as we
have said, without adding his own opin-
ion. Mr. David Dudley Field says,tt
“No person surrendered shall he prose-
cuted or punished . . . for any offence
which was not mentioned in the demand.”
We understand that Mr. Field in his
“ Draft Outlines ” does not intend merely
- o state the existing law, but also what
he thinks it ought to be; but for this sec-

* French ed. § 63.

+ Précis, (ed. 1864) § 101.

$ Martens cites no less than six.

§ Extradition Treaties by Frederick Way-
mouth Gihhs, CB, Lond. 1868,

i P. 30, § ir.

9 That is, attention in England.

** Clarke, p. 158 (2d ed.)

++ Pp. 161, 162,

1t Draft Outlines of an International Code, p.
123, § 237.

tion he quotes authority, showing that he
considers it already established. )

Let us examine for a moment the rea-
son of the rule. Extradition, from being
a matter of courtesy between princes,
used almost wholly for the confusion of
rebels and traitors, has become an impor-
tant police regulation, never now applied
to political offences, but, on the other
hand, extended to a great variety of or-
dinary crimes. The one change is duse to
the mutations of dynasties since 1789 s
which have brought home to many ruling
powers a sense of the convenience of an
asylum; and the other, to the vastly in-
creased intercourse between countries
even the most widely separated. It may
be said, in general, that the exceptions to
extradition, besides mere minor offences
not worth the trouble and expense of
employing international machinery for
their punishment, are of those crimes
upon which the laws or sentiments of the
contracting nations are not in accord ;
such as political and ecclesiastical offences,
game-laws and revenue-laws. There is
one other class, that of crimes committed
by soldiers and sailors in service, such as
desertion, which- are rarely included in
treaties, for the reason, perhaps, that
although all nations agree in punishing
them with great severity, yet all feel that
this punishment ought to be applied
promptly, and, as it were, at the drum-
head, or not at all.

Now, the reason, as Mr. Gibbs inti-
mates, why a person is not to be tried for
an offence for which he was not surren-
dered, is that in no other way can the
right of asylum for these excepted crimes
be maintained. If & man given up for

| embezzlement can be hung for treason, or

be transported for shooting a rabbit, what
becomes of the asylum? It has been
said that the question is only one of good
faith in asking the surrender. No doubt,
if a case shows the absence of honesty
from the beginning, the whole world
would cry shame .upon the government
which has been guilty of such fraud.
But this is a very inadequate view of the
subject. Good faith is not asylum. Tt
is no consolation to a man who is about
to be hung for treason, that the govern-
ment honestly suspected him of having
embezzled five dollars; nor is it an answer
to the foreign government whose asylum
has proved nugatory. The question is one
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of right, not of good intentions in a collat-
eral matter. Besides, good faith in this
connection means the good faith of detec-
tive Bucket or Vidocq, a substance as
evanescent as the domicile of a fugitive
criminal.

Such being the reason and the opinions
of writers of the highest' consideration,
let us se¢’ what is brought to meet them.
It appears that in France, where this im-
portant principle was first enunciated, the
courts acted upon it for a quarter of a
century. Ia 1867, another circular from
the minister of justice, who now repre-
sented an emperor, and no longer a citizen
king, admonished the judges that this
was a political matter, and that all the
courts could do was to postpone the trial
until the government had been applied
to. A criminal could acquire, he said, no
right against the justice of his country :
the tribunal could only try the facts ; it
could not take cognizance of the condi-
tions upon which extradition had been
granted, except upon a notification from
the minister of justice.* Mr. Clarke

thinks the courts have acquiesced in this.

view;+ but the careful reader of his sixth
chapter will find, we think, some reason
to doubt his conclusion. It seems to us
probable that the highest court of France
has not yet yielded its independence to
the dictation of executive authority ; the
last case mentioned by Mr. Clarke having
been carefully decided upon its own ecir-
cumstances, which were held to take it
out of the rule. At any rate, the French
have not abrogated the rule, but merely
changed the department charged with its
execution. This may amount to a prac-
tical denial of justice in cases which ex-
cite no diplomatic interest, as we shall
show ; but the principle is still fully ad-
mitted in France.]

In the few cases that have been decid-
ed within the Dritish jurisdiction and
that of the United States, the courts, with
some difference of opinion, have, on the
whole, followed the latey French doctrine,
putting it precisely on the French ground,
and two of them cifing the phrase, that a
criminal cannot acquire any right against
the justice of his country. Only two of

* Clarke, pp. 171, 172. This passage is also
cited in the opinion of the Court of Appeals in
Adriance v. Lagrave, 59 N. Y. 110.

+ P. 174.

1 See Clarke, p. 176,

these cases are reported at any length..
The first is U. 8. v. Caldwell,* decided in
1871 by the same able and learned judge
who has lately been called to deal with
Lawrence’s case. The decision is, that
the courts cannot inquire into the alleged
breach of international law, but must
leave it to the executive department. The
other is Adriance v. Lagrave+ in which
the Court of Appeals, reversing an able
opinion of the Supreme Court, citing U.
8. v. Caldwell, and quoting much of the
French cireular, hold that a defendant
brought here under the treaty with France
is not, by the courts, to be protected from
the service of civil process.

It is a matter of surprise that these
cases should be cited as deeiding a point
of international law, when they most ex-
plicitly and unmistakeably refuse to con-
sider it. That they do not and cannot,
according to the opinions of the courts
themselves, touch any such point, is well
shown by an early case decided before the
Ashburton Treaty was made. In’State
V. Brewster,} the defendaht alleged that
he had been illegaly brought by the pros-
ecutors from Canada, where he resided;
his supposed crime, spparently, having
been commilted in Vermont, near the
border-line; in short, that he was kidnap-
ped. The court held this to be quite im-
material’; saying, that, when a prisoner
was within their jurisdiction charged with
crime, it was not for them to inquire by
what means he was brought within the
reach of justice. Now, if that case de-
cides that kidnapping is permitted by the
law of nations, then U." 8. v. Caldwell,
and others like it, decide that a prisoner
may, by international law, be lawfully
tried for a crime not mentioned in the
proceedings for his surrender; but other-
wise they do not. The cases' which we-
have mentioned are all those of which any
extended report is given upon this point;
but there are notices in Clarke of two
cases in Canada which we have examined,
and of one in England which is not re-
ported. They shed no light upon the
question of international law. It does
not appear, however, that the practice of
the courts, as far as it has gone, has been

* 8 Blatch, 131.

t Adriance v. Lagrave, 59 N. Y, 110, revers-—
ing Bacharach v. Lagrave, 1 Hun, 689.

37 Vermont R. 118 (1835).
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to refuse to examine into the nature of
the crimes for which a person has been
surrendered. This is the decision of a
point of criminal law, and is of no in-
trinsic importance in this discussion, until
the practice has become open, general, and
notorious, and has been applied to persons
in whose fate the surrendering govern-
ment has deigned to take an interest.
After a long acquiescence in such a prac-
tice, so applied, it might come to be a
part of international law ; but if would
have obtained that character wholl y from
the acquiescence. Nonme such has yet
been given, or can be pretended.

Take the somewhat analogous case of
the capture of a hostile vessel .in neutral
waters. The mode and place of capture
are no defence in the prize court ; but
the government whose vessel “has been
taken may insist that the neutral shall in-
terpose. So the accused person, though
he may have no standing in court but to
the indictment found against him, should
have the right to insist that the govern-
ment which surrendered him shall enforce
the immunities of its asylum. This is
the general idea in the minds of the courts
who have made the decisions. We go
farther, and say that the prisoner himself
should have this right as matter of strict
law. As was said upon another occasion,
if this is not the law, it ought to be.
This, to be sure, has not much to do with
international law directly; but it is an in-
teresting and important matter in its in-
direct bearing.

It isidle to expect that governments
will have the information or the disposi-
tion to interpose in ordinary cases ; and
we venture with diffidence to suggest,
that, in constitutional countries at least,
the courts should not give up their right
to decide such a question. In France, it
is tolerably plain, the new order is a de-
vice to save trouble, and, in effect, to
evade the obligations of the admitted law.
The ambassador of the surrendering gov-
ernments may never hear of the case, or
may not care about it; and what the
prosecuting government is pleased to call
Justice will prevail, whatever hecomes of
the rignt of asylum. Mr. Clarke has
shown, in another connection, how eare-
less all governments are of the rights of
their obscure and suspected subjects; and

‘ons of the eases commonly cited to prove

the practice in question, that of Lamir-
ande, was a clear case of kidnapping, for
which no redress was ever obtained. He
was stolen from Canada, after a judge of
the highest court had intimated that he
should release him; and was tried and
convicted in France, in contravention of
all rules of honour. :

* Again: the distribution of powers is
such in constitutional countries, that the
executive departmegnt, however well dis-
posed, cannot impose its will upon the
courts. It happens fortunately, in Law-
rence’s case, that the Dresident can act
through the prosecuting officers, Lawrence
being charged with crimes against the
General Government ; but in the great
majority of instances this would be im-
possible. Our people have not yet for-
gotten McLeod's case, which threatened
at one time to bring on a war with Eng-
land on a similar question. Nor is it to
be overlooked, that we are so accustomed,
in the United States and in Eugland, to -
defer to the opinion of the courts, that
we are in danger of mistaking a refusal
by them to decide such a question for a
decision of it, of which this discussion
furnishes a notable example.

If, however, the practice of the courts
has become inveterate, which we are not
willing to admit, it is essential that the
older treaties should be speedily changed,
80 as to contain full covenants on this
subject ; which many of our late treaties,
such as that with Ttaly, do contain. So
established, our courts must take notice
of them. If murder and forgery and
other crimes, for which we are ready to
ask and to grantsurrender, are to be com-
mitted by wholesale, as some late occur-
rences seem to indicate as probable, thers
is no objection to providing that any
crime within the scope of the treaty may
be tried, though not gpecially noticed in
the demand ; but this is as much as any
government ought to ask or to yield. If
treaties are not made, statutes should be
passed to give the courts the necessary
pn\vers.

England beeame uneasy on this matter
in 1870, and passed a statute forbidding
the government to surrender a criminal
until assured by the demanding govern-
ment that he would be tried only for the
crime proved againsh him at the time of
his demand ; and requiring their own
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courts to observe similar restriction. This
law was, in its essence, declaratory only
of that which already obtained ; but, so
far as it required an arrangement with
foreign governments beyond what exist-
ing treaties called for, it could, of course,
have no effect; and there is a somewhat
obscurely expressed clause in the statute
which appears intended to except them
from its operation. At all events, the
government of Great Britain made no at-
tempt to apply it to the Ashburton Treaty
until the extradition of Winslow was
asked for; and thereupon arose the con-
troversy which we hope will be settled
to the satisfaction of both parties, before
these pages are read.

The case of Winslow is inextricably
bound up with that of Lawrence, which is
the fons ef origo of the bitter waters of
this dispute. Lawrence is a person who
calls himself an Englishman,—we know
not with what truth,~and who had lived
a long time in New York. He was ac-
cused of having defrauded the revenue to
an immense extent, and fled to England.
Our government produced in England
evidence that he had forged twelve or
thirteen bonds and other papers ; forgery
being one of the few crimes within our
somewhat old-fashioned treaty. By some
mistake of our agents in London, the
warrant for Lawrence’s extradition men-
tioned the forgery of only one bond and
affidavit. Soon after the prisoner reached
this country he was indicted for his
frauds, and petitioned the President that
he might be tried for the forgery specified
in the warrant, and for nothing more,
Mr. Bliss, the Attorney for the United
States for the Southern District of New
York, where the indictments were found,
furnished a brief of the cases we have
above mentioned, and contended that
they warranted the government in trying
him for other crimes ; though, as we have
seen, they have no relation to executive
action. The Attorney-General, having
been of counsel in the case, took no part
in deciding this point; but it seems, by
Mr. Fish's despatch, that the Solicitor-
General agreed with Mr. Bliss. The
President, with admirable good sense,
sent orders to have Lawrence tried for the
crime mentionedsin the warrant, and for
no other. Thereupon he was arraigned
for that offence, as the district-attorney

understood it ; but, taking advantage of
some real or supposed ambiguity in the
indictment, he pleaded that it set forth a
different offence ; and the government, in-
stead of taking issue upon the fact, de-
murred. Judge Benedict reiterated the
rule laid down by him in 1871, and, as
we undegstand, for the same reason,—
that it was inconvenient and improper
for the eourts to pass upon the question.
Within a short time now past, Lawrence
has pleaded guilty to this indictment;
admitting, we believe, that it is for the
forgery mentioned in the original warrant.
To the outside world, it looks as if this
plea were part of an arrangement that is
to settle all pending cases, including the
surrender’ of Winslow. If so, all's well
that ends well.

In the mean time, months had passed
since Lawrence was sent to the United
States, and he was still awaiting trial ;
and the rumour filled the newspapers that
he was to be tried for all his frauds upon
our revenue, whether forgeries or not.
And there was abundant foundation for
such a report ; though, happily, it was un-
true. The British. government, instead
of making Lawrence’s case the subject of
direct complaint, ook the opportunity of
our demand for Winslow, whose offences
could not possibly be misunderstood or
substantially varied in any event, to re-
quire of us a conformity with their law
of 1870, with which we had no concern,
by requiring an assurance that Winslow
should only be tried for the forgery or
forgeries specified in our demand. They
merely referred to Lawrence’s case .to ae-
count for their present action. Our gov-
ernment had a ready answer to the Law-
rence allusion ; but they did not choose
to avail themselves of it, and took the
broad ground, which we have ventured
to call that of criminal rather than of in-
ternational law, that, when we hold a
man, it is of no concern to any one how
we obtained him. As part of a diplomatic
discussion, we have no eriticism to make
upon this reply; but we repeat, that,
whatever may be the rights of the party,
the surrendering nation has a right to re-
quire that its treaty shall not be used for
such a purpose in good or bad faith.
When this right is finally abandoned, the
end of all extradition treaties can be con-
fidently predicted. The United States,
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above allother nafions, perhaps, certainly
above all but England, is interested to
maintain the right of asylum inviolate ;
and we are sure that it will not fail of its
high duty in this regard.—American Law
Review. )

CANADA REPORTS.

ONTARIO.

COMMON LAW CHAMBERS.

(Reported for the Law Journal by G. Gisson, M.A.
Student-at-Law.)

GoipIE V. DATE'S PATENT STEEL COMPANY.
Notice of trial pending appeal to higher Court.

A notice of trial given pending an appeal to a higher
Court will be set aside for irregularity.

{Sept. 18, 1876.~Mr. DavToN.]

1n this case the defendant had obtained a rule
in Hilary Term, 1876, setting aside the verdict
for the plaintiff, and granting a new trial with-
out costs. The plaintiff gave notice of appeal
from this decision, and proceeded to file the
usual bond, which was allowed. No further
proceedings were taken in prosecution of the
appeal, and some months after the allowance of
the bond the plaintiff served notice of trial for
the Autumn Assizes. A summons having been
taken out, to set aside the notice of trial,

J. B. Read showed cause.

H. J. Scott supported the summons,

M=z, DavroN.—The notice of trial is invalids
having been served during the pendency of an
appeal to a higher Court, and must be set aside

with costs.
Order accordingly.

Re ATTORNEYS.

Refusal to make afidavit —Requisites of afidavit
under C. L. P. Act, sec. 188.

[Sept. 19, 1876.—Mr. DALTON.]

Summons to examine a person refusing to
make affidavit when required to do so by a party
to this matter. .

Osler showed cause and contended that under
sec. 188 of the C. L. P. Act, the affidavit on
which the application was made should show the
nature of the facts with reference to which the
Pperson was asked to make an affidavit.

Donovan contra,

Mr. Davton over-ruled the objection on the
ground that all that is necessary is the statement
that the person sought to be examined can give
valuable information as to the matters in ques-
tion, and has refused to make an affidavit when

required to do so.
Order accordingly.

Davis v. Cobe.

Examination under Adnunistration of Justice Act.—
Defence for tvme.

[Bept. 22, 1876.—Mr. pavron. |

Summons for leave to strike out the de-
fendant’s pleas and sign judgment.

The action was on a promissory note, and the
defendant, on being exawmined under the Ad-
ministration of Justice Act, acknowledged that
his defence was merely for time, and that he
had “no real defence” to the action. The de-

fendant had a plea to the effect that the note

was not properly stamped, and apart from the
general admission above referred to, there was
nothing in the examination to show the falsity
of this plea.

Mr. Culver ( Richards & Smith ) showed cause.

Osler contra,

Mr. DaLTON.—If the defendant had merely
said that his defence was for time, the plea
might have stood, as such a statement said
nothirlg as to the truth or falsity of the de-
fence, but as the strong negative expression
that he had ““no real defence ” had been used
by the defendant all his pleas must be considered
ag proved to be false on his own admission, and
must therefore be struck out.

Order accordingly.

Haxris v. Prck.

Ejectment —Service of issue book— Rule of Hilary Term
1876—Jury notice in ejectment. '

Held, that the rule of Hilary fferm, 1876, abolishing the
use of issue books, applies to actions of ejectment,
and that it was within the power of the Court to
make such rule. ’

Semble, that the notice for jury which by 85 Vict. cap,
19, sec. 1, must be annexed to the issue book in
ejectment, may now be served at any time when
the issue book could have been served under the old
practice,

[Oct. 6, 1876—M=r. DivLTON.)
" Ejectment.—.A summons was obtained to set
aside the notice of trial in this case, on the
ground that no issue book had been served by
the plaintiff,
Osler shewed cause.
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Mr. Cowper (Mowat, Maclennan, and Dow-
ney), contra, cited Lesson v. Higgins, 4 Prac. R.
340 as shewing that the Ejectment Act being
now separate from the C. L. P. Act is not sub-
Jjectto sec. 333, subsec 3, of the latter Act, under
which the judges are empowered to make rules.

Mg. DavToN.—This is a motion to set aside
the notice of trial, this Leing an action of eject-
ment, on the ground that no issue book has
been delivered, and is founded upon the opinion
that the Rule of Court of last Hilary Term, by
which the practice of delivering issue bouks is
discontinued, does mot apply to an action of
ejectment, I think that it does apply and that
this summons must be discharged.

When the rule of Trinity Term, 1856, (No.
83) which established the practice of delivering
issue books, was adopted in this country, the
Ejectment Act was incorporated in the Common
Law Procedure Act, so that that rule applied to
ejectment. There is nothing therefore in the
recitals of the rule of Hilary Term last to indi-
cate that it was not meant to apply to ejectment,
and the words of that rule comprehend eject-
ment.

But the power of the Court to make such a
rule as that of Hilary Term last is questioned,
and it is pointed out that in the Consolidation
of the Statutes, the Ejectment Act is dissevered
from the C.L.P. Act, and placed in a chapter by
itself, and that the powers to make rules given
by the C.L.P. Act, are for the effectual execu-
tion *“of this Act.”

Suppose it is to be so—the power to make
rules for the practice of the Court when not con-
trary to any provision of express law, is in the
Court and is incidental to its general authority
—see sec. 337 of the C.L.P. Act where this
power is expressly reserved. More particularly
is this so with reference to the action of eject-
ment which is said to be a creature of the Court,
and again this power is expressly reserved by
the 77th section of the Ejectment Act,

Buat then it is urged that the 85 Viet. cap. 19,
sec. 1, enacts that the plaintiff may claim a
jury, and ““shall aunex to his issue book, and
on the day of service of the same file in the
office from which the writ of summong issued ”’
a notice for jury. Certainly the Rule of Court
does not repeal the Act, and was not intended
to do so0, and cannot by implication or otherwise
take away the plaintifl’s right to a jury, Then
if the practice of delivering issue books is dis-
used by competent anthority, what must follow ?
I may suggest that’™ither the service of the
notice may possibly be dispensed with, the
plaintiff having filed it, or as the requirement of

the statute that it should be served with the
issue book is merely intended to mark the stage
of the cause in which the plaintiff should serve
the notice, more probably that it would be held
that the service of the notice may be made at
any time when the plaintiff could, under the old
practice, have served the issue book.
I must discharge the summons with costs.
Order accordingly.

IN THE COUNTY COURT OF THE COUNTY
OF YORK.

MoBRIDE v. HoWARD.

Clerk of the Division Court—Action against.

Held, that it is not necessary in action against a Clerk-
of a Division Court which charges, that he, **as such
Clerk, maliciously, &c., issued & warrant of commit-
rent,” to allege that it was so issued without the
order of the judge.

This was an action brought against & clerk of

a Division Court, the material averment in the
declaration being, * that the defendant as such
clerk as aforesaid, maliciously, and without
reasonable or probable cause, issued a warrant of
commitment,” (which was set out), and the plain-
tiff was arrested thereon.

The defendant derhurred because the declara-

tion did not aver that the defendant issued the
warrant “ without the order of the Judge of the
said Division Court.”

DarTNELL, J.J. 1 think the declaration

shews a good canse of action without thes®
latter words.

The n of the Cler™ -/ e Courts are min-
isterial.  He is a public officer, and the provi-
sions of the Con. Stat. U. ., apply to him.
The Act rec ires the declaration to state that
the act complained of was committed ‘‘mali-
ciously and without reasonable or probable
cause.” The issuing of a warrant without
Judge’s order, would probably be prime facie
evidence of mglice. There was nothing to pre-
vent the defendant from pleading the Judge's
order as a justification ; or to plead mnot guilty
by statute. In Dewev. Riley 20L. J. Rep. N.8.

C.P. 264,'15 Jur. 1159 and 11 C. B., 434

it was held, that the clerk is a mere minis.
terial ofticer, and wus not liable in trespass for
imprisonment under a warrant reciting a bad
order, and that he could plead rot guilty by
statute, and give the special matter in evidence-

In that case Jervis, C. J., was of the opinion,
that the Judge's order was obligatory upon

o
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the clerk, even when the order was bad, and to
hold otherwise would be to throw npon the clerk
the duty of reviewing the decision of the Judge,
his superior officer. See also Andrews v. Har-
ris, 1 Q. B. 3; Houlden v. Smith 14 Q. B. 841.
My judgment is for the-plaintitf on demurrer.
The defendant will have leave to plead to

this count of the declaration.
Judgmend for plaintiff on demurrer.

NOTES OF CASES.

IN THE ONTARIO COURTS, PUBLISHED
IN ADVANCE, BY ORDER OF THE
LAW SOCIETY.

CHANCERY.

StaNDLY V. PERRY.
{July 8.}
Harbour Commissioners—Nuisance.

In this case, Provproor, V.C., held that the
Cobourg Harbonr Company, or the town of
Cobourg, who succeeded to the rights of the
Harbour Company, were not authorized by the
Charter in stopping up any of the streets or
+highways ; neither were they at liberty to erect
a fence or place a building on the accretions
made to a highway, in such a manner as to
prevent the plaintiff, whose land fronted on such
highway, from having free access thereto.

Armour, Q.C., for plaintiff.

8. Smith, Q.C., and Boyd, Q.C., for defend-
ants,

SwiTzER v. McMiLLAN.
[September 15.]
Lease by Guardian of Infant.

The Court, on appeal from the Master at
Guelph, held that the guardian of infants can-
not create a valid lease of the estate of the.
infants, without first obtaining the sanction of
the Court thereto.

W. Cassels for appeal.

Small contra.

DosmiN:oN SAVING AND INVESTMENT SOCIETY
v. KITTRIDGE.
|September 22.]
Paying of mortgages— Burden of costs.
The plaintiffs held two mortgages on two dis-
tinet parcels of land, created by one Loughead.

The defendant being about to purchase one
of these parcels, wrote to the secretary of the
Society, ‘¢ Please let me know the amount of
your mortgage from J. G. Loughead, on lot 29,

. how it is made up, ete., as I would
like to take it up.” In answer to this, the
secretary of the Society wrete that $741 would
pay off J. L.’s loan on the lot named. Subse-
quently the defendant, in answer to a letter
written Ly the Society to J. L., transmitted
$193 as being the amount claimed to he their
due, and payable to the Society on thislot, and
saying, that he sent it as payment on the lot,
but claiming that he should not pay all the
costs. The secretary of the company wrote an
answer saying, that J. L. bad desired that all
costs should be charged against thislot. It was
held, under these  circumstances, that the
Society conld not afterwards insist upon the
defendant, who had purchased the equity of
redemption in this lot, paying what was due
upon both lots before he could claim a discharge
of the mortgage on the lot purchased.

Boyd,Q.C., for plaintiff.

Magee for defendant.

SymiLes v. BELFORD.
| 8eptember 25. }
Copyright—Injunction.

The Court on motion for decree determined
that it was not necessary for the author of a work
published and duly copyrighted in England, to
republish or reprint and register his book in this
country to enable him to restrain a person in
this country from printing such work.

Miller and Biggar for plaintiff,
Beaty, Q.C., and Hamilton for defendant.

L1rrLE v. WALLACEBURGH.

[September 25. ]
Municipal oficers—I'njunction.

In this suit Prouproor, V.C., refused to re-
strain the defendants, the Town Council of Wal-
laceburgh, from changing the site of a proposed
market and town hall; the Vice Chancellor
observing : “‘T think if the Corporation buys
property for the site of a town hall, and no
change of circumstances is made on the faith of
it, the same body may, before building at all
events, change the site.”

Bethune, Q.C., and Moss for plaintiffs,

Boyd, Q.C., for defendants. .
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VicToriA MutuaL Fire Ins. Co. v. BETHUNE.

[September 25.]
Administ(ation of Justice Act—Injunction.

The plaintiffs had effected an insurance in
favour of one Clark, whose goods were destroyed
by fire, and referees awarded him a sum of
money which the plaintiffs were ready to pay
over, but having been served with garnishee
proceedings, at the instance of the defendant
Bethune, they had refrained from paying over
the amount, and orders were made by the Judge
of the County of Wentworth, in favour of
Bethune and seven other creditors to an amount
of $582.97, being the full amount of the money
remaining in the hands of the plaintiffs, as
payable to Clark, and Bethune had issued an
execution against the plaintiffs, and the sheriff
had seized under the writ. Italso appeared that
the Judge of the County of Essex had granted

- & similar order for $208 debt, and costs $38,11,
80 that the sums ordered to be paid by plaintiffs
exceeded the amount in their hands by about
$240 ; thereupon plaintiffs applied to the Judge
of Wentworth for an order to rescind his orders
so far as plaintiffs were prejudiced thereby,
which application the Judge refused to grant on
the ground that he had not any authority to re-
scind his order. Under these circumstances, the
plaintitfs filed a bill in this Court for an order

to continue an interim injunction restraining’

proceedings on such orders, but

Prouproor, V.C., refused the motion, obser-
ving : *“T'he Administration of Justice Act ap-
plies to County Courts, and in the proceedings
in Essex all the claimants might have been sum-
moned under the act of 1878, (sec. 8) and a
judgment or decree made adjusting all the
rights of the parties. If dissatisfied with the
decision it might have been appealed from.”

Walker for plaintiffs.

Crickmore and Moss, contra,

HoweL's State Trials, 207, A curious iNus-
tration of the extreme barbarity of the spirit of
British criminal law, in cases not eapital, is
shown in a law which was repealed srarevly fifty
years ago, enacled, we believe, in the time of
Edward VI, and which provides that every
person ‘“convicted of dm\\'.iug or smiting with a
weapon in & churclvard s to have one of his
ears cut off ; amd if the person so offen ting have
none esrs whereby he should receive syoh pun-

w» ishment, then ™ the letier F was 10 be branded
in the check with a hot irvon, so that he might
be known for a fray-maker and fighter.  Ngih-
ing can move forciblymilustrate the practieal say-
agery of the times than that the law-maker was
obliged to contemplate the probability of finding
culprits whose ears have already been cut off.

DIGEST.

DIGEST OF THE ENGLISH LAW REPORTS

FOR FEBRUARY, MARCH, AND APRIL, 1876.

From the American Law Review.

AccouNT.—See APPROPRIATION OF PAYMENTS.

ACKNOWLEDGMENT, — See LIMITATIONS, STAT-
UTE OF, ~

ADMINISTRATION STIT.

P. died in 1740, and his assets were appor-
tioned among the creditors who were then
found. The funds then distributable were
insuflicient to pay the creditors in full. In
1867 a large sum was paid into court to
the credit of P.’s estate, and cerfain cred-
itors of P.’s estate prescnted their claims.
Held, that said creditors were only entitled
to such a proportion of said sum as their debts
bore to the total indebtedness of P.’s estate,
and that the remainder of said sum must be
retained to meet any future elaims of other
creditors. —d4shley v.  Ashley, 1 Ch. D, 243,

AGENCY.—S¢z BRoKER ; CoxtrAct, 8; PRIN-
CIPAL AND AGENT.

AGREEMENT, —S¢e CONTRACT.
APPOINTMENT,

E., who had power of appointment by will
over £7,000, appointed to various persons
£1,995, £4,000, £4,000, and £5, being
£10,000 in all. An appointee of £4,000 died
in the testator’s lifetime. Held, that the
other appointees, and not the persons entitled
in default of appointment, were entitled to
the benefit of the lapse. Appointees of life
and reversionary interests were ordered to
bring their interests into hotchpot. — Eales v,
Drake, 1 Ch. D, 217,

See SETTLEMENT, 1.
ATPROPRIATION OF PAYMENTS,

A & B, partuers, gave their acceptance
to the plaintifis for £152 for goods sold. A.
& B. dissolved partuership, and informed the
plaintifis of this, and that A. would Ccarry on
the busivess, and pay and receive the partner-
ship debts.  After this the plaintifls sent A.
an account headed, *“A., debior to plaintiffs,”
putting the aceeptance of A. & B. for £132
first, and thew an aceeptance by A. only;
and on the credit side varions payments
amounting to £97, and showing a balauce
aguinst A, of €920 Afterwards A, made pay-
ments, which, with the other payments,
amounted to more than £132, The plaintifis
sued on the aeceptance for £132, and A,
pleaded payment.  Held, that the payments
made must be applicd to the debits in order
of dute, as the plaintiffs had blended the ac-
counts of A. & B., partners, and of A.; and
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that the pléa was sustained. —Hooper v. X, eay,
1Q.B.D. 178.

AsSIGNMENT.— Se¢ BANKRUPTCY, 3, 7, 8;
EJECTMENT ; VOLUNTARY SETTLEMENT.

Bank.

A company was icorporated, and a pros-
pectus issued soliciting persons to become
shareholders, and deposit £1 per share, the
N. Bank being described as the bank of the
company. The result of the prospectus was,
that £4,000 were paid into the N. Bank.
The bank received a note from W., a member
of the company, who signed it ag secretary,
enclosing a copy of a resolution alleged to
have been passed by the company., The reso-
lution was, ‘‘that the N. Bank be requested
to pay all checks signed by either of the two
of the following directors, A., B , and C., and
countersigned by the secretary.” The signa-
tures of A., B., and C,, corporators of the
company, were attached to the resolution.
The bank accordingly, in good faith, paid out
the £4,000 on checks received froin time to
time, and signed as aforesaid. It subsequent-
ly appeared that there had been no meeting
of shareholders, and that no directors or sec.
retary had ever been appointed ; but that A,
B., C.,, and W. had attended at the company'’s
office, and had acted as directors and secre-
tary of the company. The company went
into liquidation.” Held, that the £4,000
could not be recovered from the company by
the official liquidator. — Makony v. Hust
Holyford Mining Co., L. R. 7 H. L. 869.

BANKRUPTOY.

1. Certain traders being in contemplation
of bankruptey, and wishing to raise money,
instructed S. to draw bills on them, which
they accepted. 8. then sold the bills, amount-
ing to £1,700, to one Jones for £200. Jones
knew that the acceptors would be unable to
pay in full ; but he learned that the accept-
ors had assets, and that there was a fair
chance of his obtaining payment of part.
Three days after Jones purchased the bills,
the traders became bankrupt. Held, that,
under the circumstances, Jones must be held
to have had knowledge of the fraudulent na-
ture of the bills, and that he could prove for
£200 only.—In re Goinersall, 1 Ch. D. 137,

2. A debtor executed a bill of sale to a
creditor of substantially the whole of his
property, not including his book debts. The
creditor at the same time agreed verbally to
supply more goods on credit to the debtor, to
enable him to carry on his business ; and sub-
sequently the creditor, in fact, supplied the
goods. Held, that the bill of sale did not
constitute an act of bankraptey.—Ey parte
Winder. In re Winstanley, 1 Ch. D. 290.

3. One of two partners in trade agsigned
all his assets to his scparate creditor, and
gave him a power of attoruey to assign all his
Personal property to which he should become
entitled before the debt was paid. There was
a proviso avoiding the assignment in case the

debtor should pay his debt on demand when
the creditor should so require in writing, and
should in the mean time, until {)a.yment of
the debt, pay interest thereon half-yearly,
and also a proportionate part thereof to the
expiration of said notice, when the same
should be given ; and, in case default should
be made in payment of the debt as aforesaid,
the debtor was authorized to take possession
of and sell the assigned property. The part-
nership was insolvent at the time of the assign-
ment. Held, that the assignment was an act
of bankruptey. It seems that the debtor was
not entitled to make a demand of payment,
and, in case of default, take possession the
tame day.—Er parte Travor. In re Burg-
hardt, 1 Ch. D. 297.

4. A husband, and his wife who was under
age, executed a deed of the wife’s real estate ;
but the wife did not acknowledge the deed.
The husband kept the purchase-money. On
attaining majority, the wife refused to confirm
the conveyance, unless the husband should
give a bill of sale of his furniture to secure
payment of £425 to a trustee for her benefit.
This arrangement was carried out, and a fork
was given to the trustee in the name of the
whole of the furniture, and the keys of the
dwelling-house containing the furniture. The
furniture remained in said house, which was
occupied by the husband and wife.” The hus.
band hecame bankrapt, and his trustee
claimed the furniture, Held, that the wife's
trustee was entitled to the furniture. —He
parte Cox.  In re Reed, 1 Ch. D. 302.

5. Property acquired by a bankrupt after
the bunkraptey has been closed, and befora
the bankrupt's discharge, does not belong to
the trustee in bankiuptey. —7In re Pettit’s Es.
tate, 1 Ch. D, 478.

6. Creditors of a debtor who had filed a
liquidation petition agreed to accept a com-
position, payable in three instalments guar-
anteed by K. R. had previously refused to
guarantee payment, unless the debtor gave
him security. The debtor gave R. the sesuy-
rity ; R. guaranteed payment of the instal-
ments ; the debtor accepted the composition.
The first instalment was paid ; but the debtor
could not pay the second, and filed a second
liquidation petition ; and R. paid the third
instalment. ~ R.’s ‘arrangement with the
debtor was not known to the creditors. The
debtor’s trustee under the second liquidation
claimed the security given to R. Held, that
R. was entitled to retain bis security. —Ex
parte Burrell, In re Robinson, 1 Ch. D. 537.

7. A debtor, under threat of legal proceed-
ings if he did not pay his debt, wrote to his
creditor, **In consideration of your delaying
legal proceedings, 1 hereby transfer to you
500 tons of coals which are on my wharf, the
Proceeds of which couls shall be handed to you
till my debt to you is liquidated.” This let-
ter was immediately registerad as required by
the Bills of Sale Act. Th: next day the
debtor filed a liquidation petition. The day
after this, the creditor sent » man, who took
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Ppossession of the coals, but was ejected by the
debtor. Heid, that the letter constituted an
equitable transfer of the coals ; that the cred-
-itor wus entitled to demand possession ; and
that, after he took possession, the coals ceased
to be in the order and disposition of the
debtor with consent of the true owner ; and
that, therefore, the creditor was entitled to
the coals against the debitor’s trustee in bank-
ruptey.— Kz parte Montagu. In rve O'Brien,
1 Ch. D. 554, '

8. Creditors to whom £287 were due agreed
to give the debtor further time and further
credit for goods to be supplied by them, so
that the whole amount owing should not ex-
ceed £500, upon having the moneys owing
or to become owing secured by an assign-
ment of the whole of the debtor's proper-
ty. The debtor made the assignment, and
received advances to an amount exceeding
in all the £500. Held, that the assighment
was not an act of hankruptey. Er parte
Sheen. In re Wisstanley, 1 Ch, D. 569.

9. At a meeting of creditors of a bankrupt,
it was agreed that a composition of 35, in the
pound should be accepted in satistaction of
the bankrupt’s debts ; that such composition
should be payable by three iustalments, in
three, six, and twelve mouths ; and that S.
be aceepted as security. The plaintiffs ac-

cordingly received three joint and several |

notes signed by the bankrapt and 8. for the
amount of their debt ; and they signed a re-
ceipt for the notes, expressed as ‘“being a
composition of 3s. in the pound, and in dis-
charge of our debt.” The first note was not
paid, and the plaintiffs brought an action for
the whole of their original debt without hav-
ing called upon 8. Held, that'the ‘plaintiffs
were entitled to maintain the action. The
composition was accepted in disearge of the
debt, and composition involves the fact of
payment.—Edwards v. Hancher, 1 C. P. D,
111,

10. M. handed the defendant a bill of lad-
ing of certain cases of brandy, and requested
him to land and warehouse the brandy io his
own name. This the defendant did, and paid
the expenses. A few days later, a bill given
by M. for the hire of a vessel from the defend-
ant fell due ; and the defendant, at the re-
quest of M., took M.'s acceptunce at seven
days for the amount of said bill and said ex-
penses, on receiving authority from M. to sell
the brandy if the bill should not then be paid.
The bill was not paid ; and the defendant
sold the brandy, which was, in fact, the
whole property of the defendant. M. went
into bankruptey ; and his trustec brought
trover against the defendant for conversion of
the brandy, on the ground that there had
been a fraudulent ‘' conveyance, gift, deliv-
ery, or transfer ” within the Bankruptey Act,
1869, § 6, subs. 2. AHeld, that the transac-
tion was not within the act, and was valid.
—Philps v. Hornstedt, 1 Ex. D. 62 ; 5. ¢. L.
R. 8 Ex. 26. ™~

See Custom ; MORTGAGE, 1; VOLUNTARY
SETTLEMENT.

BARRATRY.—Se¢ DANGER OF THE SEAS.

BEQUEST.—S¢e CHARITABLE Brquest ; Con-

DiTIoN, 1 ; DEvise; ELecrion, 1 ; Ex-
ECUTORS AND ADMINISTRATORS ; ILLE-
GITIMATE CHILDREN ; LEGAcY ; MARSH-
ALLING ASSETs ; WiLL, 8.

Biin 1N Equiry.

An original bill was filed in England by a
foreign republic ; and a cross-bill was filed by
E., one of the defendants, against the repub-
lic and its pwesident, making the president a
defendant for the purposes of discovery. E.
then made a motion that the original suit
might be stayed until the defendants in the
second suit had appeared and answered.
Motion refused. It seems that the republic
was bound to produce some person who can
give the proper discovery.— Republic of Costw
Rica v. Erlanger, 1 Ch. D. 171.

BiLr oF LADING.—S8ee DANGER OF THE SEAS.

BiLLs AND NoTEs.

The holder of a dishonored bill of exchange
released his claims against the acceptor, but
reserved ‘“ his entire claims against any obli-
gants other than- the acceptor.” Held, that,
as the acceptor of the bill was not discharged
from his liability to the endorsers, the endors-
ers were liable to the holder.—Mair v. Craw-
Jord, L. R. 2 H. L. Se. 456.

See BaANkruPICY, 1, 9; LIEN,

BROKER.

1. Trover for conversion of thirteen bales
of cotton. B. induced the pldintiffs by fraud-
ulent representations to sell him certain cot-
ton. The defendant, a broker, purchased the
cotton of B., stating that he would send in
the name of his principal in the course of the
day. The defendant purchased the cotton in
the expectation that a certain customer would
want it. The customer accepted the cotton ;
and the defendant sent 1B, an order for deliv-
ery of the cotton, in wlhich said customer was
named as principal.  The latter received the
cotton, and paid the defendant, who paid B.
The judge left it to the jury whether the cot-
ton had becn hought by the defendant in the
course of his business as broker, and whether
he dealt with the goods as agent for his prin-
vipal.  Both questions were answered in the
affirmative ; and the judge directed a verdict
for the defendant. A rule was granted to en-
ter verdiet for the plaintiffs, and was made
.absolute.  On appeal to the Exchequer Cham-
ber, the judges were equally divided in opin-
ion. This appeal was then brought. Held,
that the defendant had beem guilty of con-
version of the cotton, and was liable in trover.
—Hollins v. Fowler, L. R. T H. L. 757 ;8. c.
L.R.7Q. B. (Ex. Ch.) 616; 7 Am. Law
Rev. 286.

2. The defendant, a merchant in Liverpool,
employed the plaintiffs, tallow-brokersin Lon-
don, to buy fifty tons of tallow for him in
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London. By the custom of the London tal-
low trade, brokers contract in their own name,
and are personally liable for all the tallow
they need, and they pass to their principals
bought notes for the specific quantity ordered.
The plaintiffs bought a hundred and fifty tons
of tallow, aund sent the defendant a bought
note for fifty tons according to said custom.
The defendant refused to accept the tallow ;
and the plaintiffs sold it for less than the
price agreed between them and the defendant,
and then brought assumpsit to recover the dif-
ference. Held, that the defendant was not
bound by said custom, and that the plaintiffs
could not maintain their action.— Mollett v,
Robinson, L. R. 7 H. L. 802; 8. ¢. 7C. P.
(Ex. Ch.) 84 ; L.R. 5C. P. 646 ; 6 Am. Law
Rev. 684 ; 5 id. 473, o

See CONTRACT, 3.

BuiLDING. —See COVENANT.

‘CARRIER.

A passenger on a steamer purchased a ticket
for his passage from D. to W. The ticket
had on its face only the words, *“ D. to W.”
On the back of the ticket were the words,
¢ The company incurs no liability in respect
of loss, injury, or delay, to the passenger or to
his luggage, whether arising from the act,
neglect, or default of the company or their
servanis or otherwise.” The passenger did
not look at the buck of his ticket. His lug.
gage was lost by the fault of the steamer.
Held, that the steamer company was liable
for the loss. See the interesting remarks of
the lords on this subject.~— Henderson v. Ste-
venson, L. R. 2 H, L. Sc. 470.

CHARITABLYK BEQUEST.

A testator bequeathed a certain fund to
trustees in trust for a charitable society, the
members of which were by its rule to provide
by subscription a fund to be distributed for
their mutual benefit in cases of sickness,
lameness, or old age. Poverty was not a nec-
essary qualification of a member to entitle
him to an allowance. The trustees held the
fund for thirty years, when the socicty was
dissolved. Held, that said fund went to the
testator’s residuary legatee, and need not be
applied ey-prés for charitable purposes,—In
re Clark’s L'rust, 1 Ch. D. 497,

‘CHAMPERTY.

Clients covenanted to pay their solicitors
ten per cent. of property to be recovered, and
that the solicitors should have a lien on all
such property for such ten per cent., and
that, on demand, a mortgage of sueh prop-
erty should be executed. It no property was
Tecovered, no percentage or commission was
to be puid. Tt seems that this agreement was
pure champerty. —See In re Attorneys’ and
Solicitors’ Aet, 1870, 1 Ch. D. 573.

CHURCH oF ENGLAND.

A persistent denial of the existence and
Personality of the devil, or the denial of the

doctrine of the eternity of punishment, or of
all punishment, for sin, in a future state, con-
stitutes the denier ‘“an evil liver,” and a de-
praver of the * Book of Common Prayer and
Administration of the Sacraments,” within
the 27th canon of 1603 of the Church of Eng-
land.—Jenkins v. Cook, L. R. 4 Ad. and Ee.
463.

N. B.—This decision has been overruled
by-the Privy Council. Report not yet re-
ceived.

CrLass.—See DevIsE, 4, 8.
Copicin.—See WiLt, 3.

COLLISION.

A steamboat hove to in the fairway of a
channel, and, with no one at her starting-
gear, in heavy rainy weather, was run into by
a sailing vessel. Held, that it was the duty
of the tug to have kept herself in readiness to
move out of the way of sailing vessels, and
that she alone was to blame for the collision.
—The Jennic Barker, L. R. 4 Ad. and Ee.
456.

" See LEx Forr ; Suie.

.CoMMON CARRIER.—Se¢ CARRIER.
COMPOSITION. — Se¢ BANKRUPTCY.

CONDITION.

L. A testatrix bequeathed her property in
trust to pay the income during the juint lives
of her adopted daughter and her husband to
the husband, and, after the decease of either,
to the survivor for Jife ; provided that if the
husband should survive his wife, and marry
again, then the trustees were to hold the
property upon certain other trusts. The hus-
band survived his wife, and married again.
Held, that the proviso was valid, and that
the gift over took effect.—Allen v. Jackson,
1Ch. D. 399; s. . L. R. 19 Eq. 631 ; Am.
Law Rev,

2. Declaration that the plaintiff, a singer,
agreed with the defendant, director of the
Royal Italian Opera, to sing as tenor in the
theatres, halls, and drawing-rooms, pablie
a‘nd private, in Great Britain and Ireland,
from March 30 to July 13, 1875, at £150
per meonth, and to sing in concerts as well as
in operas, but not to sing anywhere out of
the kingdom from Jan. 1 to Dee, 31, 1875,
without the defendant’s written permission,
except at a distance of fifty miles from the
theatre and out of the season of the theatre,
amd to be in London without fail at least six
days before the commencement of Lis engage-
mient, for the purpose of rehearsals ; that the
plaintiff was  prevented by temporary ill.
ness from Leing in London before March 28,
1875, on which day he did arrive there ; and
that, save as aforesaid, the plaintifl had per-
formed and was willing to perfurm his agree-

" ment, but that the defendant refused to re-
ceive the plaintiff into his srvice, The de-
“fendunt in his answer set up snid failure to
be in London, and alleged thut as the reason
of his refusal to x'e\ceive the pl«intiff into his
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service. Demurrer. Held, that the term of
the agreement, requiring the plaintiff to be
in London on March 30, was not a condition
precedent, as it did not go to the root of the
contract, so that a failure to perform it would
Tender the performance of the rest of the con-
tract by the plaintiif a thing ditferent in sub-
stance from what the defendant stipulated
for.—Bettini v. Gye, 1 Q. B. D. 183.

CONSOLIDATION. —S¢e MoRrTGAGE, 2.

CONSTRUCTION. —See CONDITION, 1; CoONTRACT;
DevisE ; DweLLiNg-PrLacE ; Execu-
TORS AND ADMINISTRATORS ; FREIGHT ;
IiieeiTiMATE  CHILDREN ; LEcACY ;
SETTLEMENT ; WAGER ; WILL, 3.

CoNTRACT.

1. A building society comprised under its
rules investing or ‘‘unadvanced ” members
and borrowing or ‘‘advanced” members.
The unadvanced members subscribed for
shares, and became entitled to interest on
on their subscription-money. The advanced
members were those who subseribed for shaves
in order to obrain an advance out of the funds
of the society. The society was authorized
by its rules to make, to the member who of-
fered the highest premium, loans which were
secured by mortgage. . borrowed money of
the society at a certain premium, and execu-
ted a mortgage, in which he covenanted to
pay the society certain sums periodically ¢ at
the times and in mauner preseribed by its
rules for the time being applicable,” until
(first) the sum borrowed, with interest at four
per_cent. on the amount thereof, should be
paid, and until (secondly) said premium, with
Interest at said rate, should be paid ; and that,
in the meantime, all the rules for the time
being of the society should, in, respect of said
borrowed sum, be observed and complied
with by S.  Subsequently the society, which
had in the meantime lost money,* passed new
rules, which impesed upon members the
obligation to contribute towards repayment
of said losses, and that, **so far as the rules
of law and equity will permit, these rules
shall apply to all the members as well present
as future, and to all transactions as well past
as future.” Held, that 8. was not obliged to
make any contribution imposed upon him
under said new rules. —Smith’s Case, 1 Ch.
D. 481.

2. The defendant, who carried on business
in London, sent an order by letter for certain
goods to the plaintiff in Southwark. The
plaintiff did not answer the letter, but sent
the goods to the defendant in London, where
they were accepted. Held, that the cause of
action arose in London.—Taylor v. Jones, 1
C. P.D. 87.

3. The defendant, a broker, signed a sold
note in these terms: ‘* Messrs. 8, & Co., I

account, to my principals, about five tons of
pressed ’anthracene, xx.” Held, that the de-
fendant was personally liable on said sold

have this day solad by your order and for your |

note in an action for goods sold and delivered.
—Southwell v. Bowditch, 1 C. P. D. 100.

See BROKER, 2 ; CARRIER ; CoxpITION,
2; Damaces ; ELEcTioN, 2 ; FREIGHT ;
MASTER AND SERVANT.

CoNVERsION. —See Broger, 1; DrvisE, 6.

CONVERSION oF REALTY INTO PERSONALTY. —

See ELecTION, 1.

CONVICTION.—See JUDGE, DISQUALIFICATION

OF.

CoRrpUs,—See DEevisg, 5.
Courtr.—See JupcE, DISQUALIFICATION OF.

COVENANT.

The defendant purchased a piece of land
forming portion of a much larger tract of &
mortgagor and morgagees in possession, and
covenanted with the mortgagees, their heirs
and assigns, not to erect any building there-
on nearer a certain road on which the land
fronted than the line frontage of other ad-
Jjoining houses on said road, and to observe a
straight line of frontage with such houses.
B. purchased another piece of land next the
defendant’s lot, and made similar covenants.
Subsequently the mortgagees transferred to
M. their securities on the remainder of said
tract, and conveyed to him the fees of the
tract, subject to the equity of redemption.
The defendant built two houses on his land,
the general line of which was nearer said road
than the line of said existing houses by from
five inches to a foot. The defendant’s h.uses
were, moreover, built with bay-windows, pro-
Jecting about three feet farther towards the
road, and carried from the foundation to the
roof. It seems that the defendant had notice
given B. and M. not to build as aforesaid.
B. and M. filed a bill praying an injunction
Tegtraining the defendant from permitting
to continue on his premises any building
nearer said road than the line of frontage of
said existing houses ; but they consented not
to press so much of the bill as related to the
advance of the main line of the building.
Held, that the plaintiffs were entitled to a
mandatory injunction against continuance of
the bay-windows. The bay-window was a
“* building :”* the plaintiffs were not obliged
to show damage ; they each had an interest
sufficient to maintain the suit ; and having
given notice to the defendant, they were en-
titled to a mandatory injunction.—ZLord
Manners v. Johnson, 1 Ch. D. 673, °

See LEASE ; BpEciFIc PERFORMANCE.

CRIMINAL PROCEEDINGS, —See Jupoe, Dis-

QUALIFICATION OF.

CusToM.,

A custom was alleged to exist among fur-
niture-dealers to furnish persops, under a
‘*hiring agreement,” with furniture which
shall remain in their possession while the
property remains in the dealer until certain

'3
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specified payments are made, when it passes
to the person entering into the agreement.
To establish such a custom so that it would
prevent the hirer from being the reputed
owner of the property, it must be proved to
have existed so long, and to have been so ex-
tensively acted upon, that the ordinary eredi-
tors of the hirer in his trade wmay be reason-
ably presumed to have known it. = As to what
evidence is sufficient for this purpose, see
Ex parte Powell. In re Matthews, 1 Ch. D.
501,

See BROXER, 2.
CY-PRES,—8¢¢ CHARITABLE GIrr,
Damaces.

The defendant sold a cow to the plaintiff,
who was a farmer, with warranty that it was
free from foot-and-mouth disease. The cow
had the disease, and communicated it to other
cows belonging to ‘the plaintiff, The judge
instructed the jury, thatr if they found that
the defendant knew that the plaintiff was a
farmer, and would in the ordinary course of
his business place the cow with other COws,
then they inight assess damages for the loss
of the other cows. The jury found damages
covering the loss of all the cows. Held, that
the above instruction was correct.—Smith v.
Green, 1 C. P. D. 92,

See DEFAMATION ; TNTEREST.
DANGER OF THE SEas.

Bills of lading were signed for due delivery
of the cargo at the port of discharge, the
dangers of the seas and fire only excepted.
Duringthevoyagesome of the crew bored holes
in the sides of the vessel, through which the
water entered, and damaged the cargo. Held,
that the said barratrous act of the crew did
not fall within the exception in the bills of
lading.—7%e Chases, L. R, 4 Ad. and Ee.
446,

DEFAMATION.

The plaintiff brought an action against the
defendant for falsely and maliciously imput-
ing adultery to the plaintiff’s wite, who as-
sisted the plaintiff in his business, with one
A. upon the plaintiff’s premises, whereby the
plaintiff was injured in his business as a gro-
cer and draper. Evidence was offered that
the plaintitf's business had fallen off since the
words were spoken; but no evidence was of-
fered that any particular persons had ceased
to deal with the plaintiff. = Held, that the ac-
tion was maintainable, and that damage was
gﬂiciently shown.—Riding v. Smith, 1 Ex.

. 91,

DEMURRAGE.—See CHARTERPARTY, 1,

DrscRriP110 PERSONAE. —See GENTLEMAN.

DxviL, PERSONALITY OF THE.—Se¢c CHURCH
or ENgLAND.

Dgvisk.

1. A testator, who was mortgagee of certain
real estate, and entitled to one moiety of the
equity of redemption, devised “*all his pro-
perty real and personal ”’ upon trust, first, to
pay all his debts, funeral and testamentary
expenses ; secondly, upon certain trusts for
his wife and children, with power in the
trustees to sell or mortgage any part of his
estate real or personal. There was no express
devise of trust or mortgaged estates. Held,
that the legal estate in the mortgaged prem-
ises did not pass under the will.—7In re Pack-
man & Moss, 1 Ch. D, 214,

2. Devise to A, for life, and from and after
his decease unto his eldest son if he shall
have arrived at the age of twenty-one years,
or 80 soon as he shall arrive at that age ; and,
in default of his having a son, over, A. died,
leaving a son, who was a minor. Held, that
A.’s son took a vested estate in fee, Hable to
be divested in the event of his death under
the age of twenty-one ; and that there was an
executory devise to A. in tail if A. should die
under twenty-one.—Andrew v. Andrew, 1

~ Ch. D. 410.

3. Devise to A. for life, and in the event
of his leaving a lawful son born or to be born
in due time after his decease, who should live
to attain the age of twenty-one years, then to
such son and his heirs if he shall live to at-
tain the age of twenty-one years ; but in case
A. should die without leaving a son who
shonld attain twenty-oune, then over. A. died
leaving an infant son. Held, that A.’s son
took a vested estate in fee, subject to be di-
vested in event of his dying under twenty-
one.—Muskett v. Eaton, 1 Ch. D, 435,

4. A testator gave real and personal estate
in trust to convert and invest and pay the in-
terest to his wife so long as she should con-
tinue unmarried ; and, after her death or
marriage, in trust to pay the iuterest to his
son for life, and afterwards to his lawful js-
sue. At the death of the son, there were
living three of his children and one grand-
child.  One of the children, a drughter, mar-
ried ten days after her father’s death, and had
a child six months after her marriage. Held,
that the fund must be divided among the
three children and grandchild as joint-ten-
ants. The child subsequently born, although
en vendre sa ‘meére, and alive at the death of
the tenant for life, and legitimate when born,
was not legitimate at the time of distribution,
and not entitled to share in the fund.—In e
Corlass, 1 Ch. D, 460. ’

5. Devise of real and personal estate to a
trustee, with directions that he should pay
the testator's debts ‘“out of my rents and
profits,” and divide the remainder of the rents
and profits equally between the testator'’s
uncles during their lives, and, after their de-
cease, in trust for their children ; it no chil.
dren, the income to C for life, remainder to
his children ; if C. died childless, then ‘I
give the whole of my real and personal estate
to H., his heirs and assigns for ever.” The
Personal estate was insufficient to pay the

S
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debts. Held, that the testator’s debts were
charged upon the corpus of the estate ; the
uncles desired to sell the real estate ; while C.
desired o mortgage it, to raise money to pay
said debts. The court declared that the
wishes of those who came first in order of tak-
ing ought first to receive the attention of the
court, and ordered the real estate to be sold,
giving C. liberty to bid.—Metcalfe v. Hutch-
wnson, 1 Ch. D. §91.

8. A testator devised his real and bequeath-
ed his personal estate to trustees in trust to
dell- and to dispose of the moneys arising
therefrom, after payment of debts and certain
legacies, according to the trusts ** hereinafter
declared concerning the same ;” and he gave
his trustees power to postpone sale cf his
-estate, and to let unsold real estate ; but he
declared, that, from the time of his decease,
his unsold real and personal estate should be
subject to the trusts afterward declared con-
-cerning said moneys, and that the rents should
be deemed annual income, and that the real
estate should be transmissible as personal
estate, and be considered as converted in
equity. The testator then directed his trus.
tees to stand possessed of said moneys upon
trust to raise an annuity, subject to whicl he
directed them to stand possessed of his *‘ re-
siduary personal estate  in trust as to one
moiety for his son, and as to the other for his
daughter. Held, that the proceeds of the sale
-of the real estate were included in the direc-
tions in the will as to the ultimate trusts of
the residuary personal estate.—Court v. Buck-
land, 1 Ch. D. 605.

7. Upon certain contingencies which' took
Place,” a testator devised his real estate to
trastees in trust to keep in repair, accumulate
surplus rents and profits, and invest in real
estate until the expiration of twenty-one
years from the testator’s death, but in no
event to exceed such term, and then in trust
for the second and other youuger sons of A.
“successively in tail male; failing such issue,
in trust for the first and other sons of B. suc.
cessively in tail male ;-failing such issue, lim-
itations over followed to the issue of certain
persons ; and failing such issue, to the per-
sons who, under the Statute of Distributions,
should then be his next of kin. The testa-
tor directed his personal property to be held
upon the trusts declared of his real estate.
At the expiration of the twenty-one years, A.
and B. each had one son only. Tie son of
B. filed & bill praying a deelaration that he
was ahsolute]y entitled as tenant in tail male
in possession of the real estate, and was also-
lutely entitled to the personul estate, Held,
that, until it should be ascertained whether A,
would have a second son, the rents and in-
come of the real and personal estate were un-
disposed of ; and that in the meantime the
testator’s heirs at law  were entitied to tle
rents, and his next of kin to the income, —
Wade-Gery v. Handley, 1 Ch. D 653,

8. A testator ga®e all his property, by his
will, to his niece 8. for life, remainder to her
husband for life, remainder **to be equally
divided among the children of the above-

named ” 8. and her husband, *either by the
proceeds from sale of the properties or other-
wige,” 8. had eight children living at the
death of the testator, of whom two were at-
testing witnesses of the will, and thereby for-
feited the shares they would have received
under the will. Held, that the devise was to
a class who would take in undivided shares
the whole property devised, and that, there-
fore, the six children would take said proper-
ty, and the forfeited shares would not pass to
the testator’s heir-at-law.—Fell v. Biddolph,
L. R. 10 C. P. 701. .

See Conprrion, 1; ELEcCTION, 1 ; ExEcu-
TORS AND ADMINISTRATORS ; ILLEGITI-
MATE CHILDREN ; LEcacy ; WiLL, 8.

D1scovERY.—8e¢e BrL Ix Equity; Docyu-

MENTS, INSPECTION OF.

DISTRIBUTION.—See LEgACY, 2.

DocuMENTS, INSPECTION OF.

1. A suit and cross-snit were instituted be-
tween the owners of the vessel B. and the
vessel H. ; the question being, which of the
two vessels was to blame for a collision. The
suits were ended by agreement, and an ave-
rage statement made on the basis of the agree-
ment. Subsequently an action was brought
against the owners of the B. by consignees of
goods on the B., and a motion made by the
plaintiffs for inspection of said agreement and
average statement. Inspection ordered. This
order was affirmed on appeal, upon an affida-
vit that said suitin the Admiralty Court was
on behelf of the owners of cargo as well as
owners of the vessel B.—Hutchinson v. Glover,
1Q. B. D. 138, :

2. The defendant purchased wood of the K.
" Company, and, before he received it, agreed
to seil the same wood to the plaintiff. The
plaintiff declined to receive the wood sent him,
on the ground that it was not according to
contract ; and he brought an action for breach
of contract. The defendant received two let-
ters from the plaintifi”s attorneys relating to '
the claim, and sent them to the K. Company,
requesting information respecting the claim.
Correspondence by letter ensued, which re:
sulted in the defendant receiving compensa-
tion from the K. Company. Held, that the
plaintiff was entitled to inspection of the let-
ters between the defendant and the K. Com-
pany.—English v, Tottie, 1 Q. B. D. 141. :

DoMICILE.—S¢e PEER OF ENGLAND.

DWELLING-PLACE.

A statute imposed a penalty for exposing
certain animals for sale in any place except
the seller’s ¢ dwelling-place or shop.” The
appetlant otfered for sale animals in a certain
yard and shieds, the entrance to which from
the street was through double-doors.  After
passing through the doors, there was a place
about thirty fret by twenty, covered in by
heams and flooring. ~ The appellant lived in a
smail house supported by pillars on either
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side of thig place, the floor of his house form-
ing the ceiling of this under-space. The yard
then extended farthier without a ceiling to the
length of about a hundred and fifty-eight feet
from the street-doors, and this part was fitted
with said§sheds for the dccommodation of
cattle. In order to enter the yard and sheds,
the appellant descended stairs from his dwell-
house iuto the covered space, and then passed
into the open yard and sheds. Held, that
said yard and sheds were not the dwelling-
place or shop of the appellant.—McHole v.
Davies, 1 Q. B. D. 59.

EASEMENT.—See WAY.
EsgcrMENT.

A breach of a covenant to repair was com-
mitted by a lessee after an assignment of the
revision. Held, that the assignee could main-
tain ejectment, although he had given the
lessee no notice of the assignment,.—Scaltock
v. Harston, 1 C. P. D. 106.

ErrcTION.

1. A testator devised a house to A., B. and
C., in trust to sell and convert it iuto moner,
the purchase-money to be considered part of
the testator’s personal estate. He then gave
certain legacies, and bequeathed the remain-
der of his estate, real and personal, to A., B.
and C. Said devisees left two legacies unpaid,
and did not sell the house, but remained in

ossession of it for fifty years. C. died, and
Eer representative filed a bill for administra-
tion of the personal estate and execution of
the trusts of said testator’s will. The object
of the bill was to obtain possession of C.’s
share in the house, on the ground that it was,
in equity, personal estate. Held, that A., B.
and C. had elected to hold the house as real
estate. The fact that said legacies were un-
paid made no difference, as the legatees had
no direct charge on the house other than that
on the whole of the testator’s estate, and there-
fore had no interest as to whether A., B. and
C. took the house as real or personal estate,
and must be held to have acquiesced in the
house being held as real estate.—Mutton v.
Bigg, 1 Ch. D. 385.

2. By indenture made in 1850 between a
husband and wife of the first part, the wife’s
father of the second part, and four trustees of
the third part, reciting that upon the treaty
for the marriage it was agreed that certain
stock belonging to the husband, and a rever-
sionary interest belonging to the wife, should
be settled upon the trusts thereinafter men-
tioned, and that the wife’s father had agreed
to transfer certain shares to said trustees to
be settled upon the trusts thereinafter men-
tioned, it was declared that said trustees
should pay the income of the husband’s stocks
to him for life, and after his decease to his
wife for life ; and should pay during the joint
lives of said husband and wife one moiety of
the income of said shares to the hnsband, and

" the other moiety to the wife for her separate |

use ; and, after the decease of either, should
pay the whole income to the survivor for life,

and, after the decease of the survivor, shounld
hold all of the above funds upon trusts for
the children of the marriage. And it was
lastly witnessed, that, in pursnance of said
agreement, the wife, with the privity of her
husband, assigned her said reversionary inter-
est to said trustees to hold upon the same
trusts as said shares. In 1865 the marriage
was dissolved, In 1871 the said reversionary
interest came into possession. Held, that the
wife must elect between the benefits under
the settlement and her right to said reversion.
Another order was made directing how the
accounts under the election should be taken.
—Codrington v. Codringten, L. R. 7 H. L.
854 ; 5. ¢. nem. Codrington v. Lindsay, L. R.
8 Ch. 578 ; 8 Am. Law Rev, 293.

ENTAIL.—8ee SETTLEMENT, 4.

EQuITABLE ASSIGNMENT.—Seéec BANKRUPTCY, 7.

Equirv.—S8ee BiLL 1x EQuITY ; COVENANT ;.

Leasrk, 1, 2; Speciric PERFORMANOCE.

EsTATE TA1L. —S8¢¢ DEVISE, 2.

EVIDENCE.

In 1874 the question arose as to whether A.
and B. had been married in 1773. 1In 1800 a
son wrote to his maternal uncle, * What I
want to do is to establish my legitimacy,”
&c.  The uncle was then in possession of an
estate which had been devised to B. for life,
with remainder to ber children lawfully be-
gotten, and, in default of such issue, to said
uncle. The uncle also wrote to a brother of
A., stating that he could not give wp the
estate in question, as it was entailed on his
children. If saiit son was illegitimate, said
brother of A. would have taken a title which
would otherwise have belonged to the son..
Held, that declarations of members of the two
families of A. and B., made after 1800 and:
beariug on the question of the marriage, were
inadmissible.-—Frederick v. Attorney-General,
L. R. 8 P. and D. 270,

See DEFAMATION ; ForeieN Law ; Gam-
ING; ILLEGITIMATE CHILDREN.

EXECUTORS AND ADMINISTRATORS.

1. A testator devised his property to trus-
tees, dlrec.ting them to convert it into money,
and pay his debts and funeral expenses there-
from, and pay the balance over to certain
otker trustees. He also directed that each
executor should only be accountdble for his
own intromissions. Held, that said trustees
were the executors of the will according to its
tenor. —In the Goods of Adamson, L. R. 8 P.
and D, 253,

2. A testator made the following provisions -
in his will : ¢ appoint G., if he shall sur-
vive me, executor and trustee. I give the
following legacics and annuities : namely, to
G. and B. the sumn of £1,000 apiece ; to my
great-nephew, £2,000 ; to my wife, £100 ; to
my son and my daughter, £100 apiece.” He-
then gave different legacies and annuities to
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his wife, son, daughter, and sister. He then
gave all his real estate and the residue of his
personal estate to ‘*the said G. for all my
estate and interest therein respectively, if he
shall be alive at my decease ; but if he shall
die in my lifetime, then I give my said real
estate and residuary personal estate unto the
said B. for all my estate and interest therein
respectively.”’ He empowered his trustee to
invest his personal estate, and to continue
subsisting investments without liability for
loss, and to employ accountants and receivers ;
and lie appointed him guardian of his chil-
dren. G. survived the testator. Held (Lord
CHELMSFORD dissenting), that G. was entitled
to the real and residuary personal estate ben-
eficially, and not subject to trusts.— Williams
v. Arkle, L. R. 7 H. L. 606,

See ADMINISTRATION SUIT; INSURANCE,
3; MARSHALLING ASSETS; MORTGAGE, 8.

ExECUTORY DEVISE.—See DEvisg, 2

ForeleN Law.

Where evidence was required in England
to show the powers snd position in Italy of a
curator of the dormant inheritance of a testa-
tor, it was keld that the aflidavit of a person
inyEngland, who described himself as a certi-
fied special pleader and as familiar with the
Italian law, was insufficient.—In the Goods of
Bonelli, 1 P. D. 69.

8See Lrx Forl
FORFEITURE. — Sec Divorck, 1.

Fraup.—Sec Baxkrurrcy, 1, 10 ; VOLUNTARY
SETTLEMENT.

FrauUDs, STATUTE oOF. — See Wi, 4.

FreienT.

By charterparty, freight was payable upon
coal delivered at the port of destination. The
vessel carrying the coal met with had weather,
-and put in at an intermediate port, where the
master was obliged to sell part of the coal to
defray the expense of repairs.  An average
statement was made up, under which the
shipper received the net proceeds of the coal
sold, but the ship-owner was not allowed
freight on such coal. The conl sold as afore-
said brought a much higher price than it
would have brought if sold at the port of des-
tination.  Held, that the ship-owier was not
entitled to pro rata freight. —Hopper v. Bur-
ness, 1 C. P. D. 137.

Furnrrure Lease.—See Custom.
GAMING. J

Information against a landlady for * guf-

‘& fering” gambling to be carried on on her
Premises. 1t appeared in evidenee that three
persons were occupying a private room, and
that, «t about ele¢®h o'clock in the evening,

the landlady went into the room and asked

if any refreshments were required before clos-

ing. No card-playing was then going on,

and the landlady saw no cards. The land-
lady then told the hall porter that she was
going to hed ; and she closed the bar, and re-
tired. The hall porter then closed the house
and retired to his own chair in a parlor at the
extreme end of the house. Hefknew of no
%ambling going on in the said private room.
he above three persons were discovered play-
ing cards between one and two o’clock in the
morning Ly the police. On these facts the
landlady was convicted. Held, that the
landlady was responsible if the hall porter,
whom she left in charge of the house, con-
nived at the gaming ; and that it might be
inferred from the evidence that the hall por-
ter purposely kept out of the way, and so con-
nived at the gaming. Conviction sustained.
—Redgate v. Haynes, 1 Q. B. D. 89,

GENTLEMAN.

A man who had, on a few occasions, col-
lected debts and written letters for other per-
sons, and had on four occasions drawn bills
of sale, but had no regular occupation, and
subsisted on an allowance from his mother,
was held to be properly deseribed as *¢ gentle-
man.”—Smith v. Cheese, 1 C. P. D. 60,

Horcuror.—8See APPOINTMENT.
HusBaND AND WIFE.—See Baxkrurrcey, 4.

ILLEGITIMATE CHILDREN.

1. A testator gave a fund to trustees in
trust to pay the income to ¢ my daughter A.,
wife of J. H., for her separate use for life,”
and to divide the principal between **all the
children of my daughter A., as and when they
shall respectively attain the ages of twenty-
one years in equal shares.” For some time
previously to the testator’s death, and at the
dates of the will and his death, J, H. and the
daughter A. were living together as man and
wife at B, where the testator resided ; but
they were not married until five years after
the testator's death. One child ¢f A. was
born before the testator's will, two after his
will, but before the marriage, and one after
the marriage. They were all baptized, and
described as the children of A. and J. H. A.
died. Held, that the legitimate child was en-
titled to the whole fund,—In re Ayles’ Trusts,
1 Ch. D. 282.

2. Bequest in trust for ““all and every my
daughters, in equal shares, who shall attain
the age of twenty-one years or marry.” The
testator died, leaving his wife and three
daughters, all minors, by her, but born before
his marriage ; and he had always acknowl-
edged the daughters as his children. He left
no legitimate children. Held, that, as the
testator left no daughters in the legal sense,
parol evidence of the surronnding circumstan-
ces was admissible, and that said three chil-
dren were entitled to the bequest.— Laker v.
Hordern, 1 Ch. D, 644,

See DEVISE, 4.

INDORSER.—See BrLLs axp NoTes,
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INJUNCTION.—8ee COVENANT.

InspEcTION OF DOCUMENTS.—See DOCUMENTS,
INSPECTION OF.

INSURANCE.

1. The plaintiff insired *‘goods” for a
voyage, and effected reinsurance on the same
terms without stating that he was reinsuring,
It was proved to he the invariable practice to
disclose the fact that a policy was fur reinsur-
ance ; but the jury found that there was no
concealment of any fact material to the risk.
Held, that the plaintiff was entitled to recover
upon his policy of reinsurance.—Mackenzie v.
Whitworth, 1 Ex. D. 86; s. ¢. L. R. 10 Ex.
142 ; 10 Am. Law Rev. 116.

2. A vessel was insured on a voyage from
Liverpool to Baltimore and United Kingdom.
The insurers reinsured on the same terms ;
but, subsequently heafing that the vessel had
sailed from Baltimore for Antwerp, they ob-
tained from the reinsurers, on Jan. 2, 1873,
for an additional premium, an indorsement
on the policy of reinsurance, * It is hereby
agreed to allow the vessel to go to Antwerp.”
Both insurers and reinsurers believed the ves-
sel to be then at sea ; but she had, in fact,
arrived at Antwerp on Jan. 1, 1873. On Jan.
3, while the vessel was in the outer dock, and
before her arrival at the inner dock, the usual
place of discharge at Antwerp, she was ordered
to and sailed for Leith, and, on the voyage
thither, was lost. Held, that, under the
policy and memorandum, the vessel had no
right to go first to Antwerp, and thence to
the United Kingdom ; and that the insurers
were not entitled to recover the additional
premium, as, when the memorandum was
made, the voyage was not at an end.—Stone
v. Marine Insurance Company, Ocean Limit-
ed, of Qothenburg, 1 Ex. D. 81,

3. C. effected insurance on the life of his
son, in which he had no insurable interegt.
The son died, and C. was appointed adminis-
trator, and the insurance-money was paid to
him. [Ileld, that, although the insurance
company was not obliged to pay the money,
C. was entitlea to retain it as against his son’s
estate.— Worthington v. Curtis, 1 Ch. D. 419.

4. The plaintiffs insured against perils of
the sea a vessel then in London, upon a time
policy, and she was lost at sea before the expi-
ration of the policy. The jury could not
agree whether the ship was unseaworthy when
she left London, or whether unseaworthiness
was the cause of her loss ; but they found,
that, if unseaworthy when she started from
London, the plaiutiffs did not know of it. A
verdict was directed for plaintiffs, and a rule
for a new trial discharged Ly the Queen’s
Bench. Held {by CLEasBY and’ PolLocK,
BB., CoLEriDGE, C.J., and Grovg, J.,—
Brert, J.,°and AMPHLETT, B., dissenting),
that there must be a new trial.—Dudgeon v.
Pembroke, 1 Q. B. D. 96; 5. 0. L. R. 9 Q.
B. 581; 9 Am. Law Rev, 479.

INTEREST.

By statute, the owners of & ship are not to

be liable in respect of loss of merchandise to

. an aggregate amount exceeding £8 for each
ton of the ship's tonnage. A vessel lost a
cargo of maize owing to a collizion, and dam-
ages were found to the extent of £8 per ton.
Interest was allowed on this amount from the
date of the collision.—Smith v. Kirby, 1 Q.
B. D. 131.

JoINT-TENANCY.—See DEVISE, 8,
JUDGE, DISQUALIFICATION OF.

A local board of health entered into an
agreement with H. for his receiving sewage
on to his farm, and subsequently instituted:
proceedings against him for breach of agree-
ment. A summons was taken out against H.
for diverting the sewage from his farm into a
watercourse. At the hearing of this case one
M., a member of said local board, sat as one
of four justices, and H. was convicted and
fined. M. filed an affidavit that he exercised
no influence on the proceedings at the hear-
ing, except to recommend a mitigation of fine
after the other three justices had resolved to-
convict.  Held, that M. was subject toa bias,
and ought not to have sat in the case. Con-
viction quashed on certiorari. —Queen -v.
Meyer, 1. Q. B. D. 173.

JURISDICTION.-—See CONTRACT, 2.
LANDLORD AND TENANT.—S¢¢ EJECTMENT.
LAPSE.—Se¢e APPOINTMENT.

LEASE.

1. A lessee covenanted to make certain re-
pairs upon six months’ notice. Notice was
duly given-Oct. 22, 1874 ; and the lessee’s
sub-lessces replied, asking if the lessor would
purchase the short leasehold interest remain-~
ing. The lessor replied, asking the price ;
and the sub-lessees answered, stating  their
price.  On Dec. 31, 1874, the lessor replied,
that, having vegard to the condition of the
leased premises, tho price was too high ; and
he asked a reconsideration of the question of
price, and stated that he should e glad to
-receive a modified proposal. In Janunary,
1875, the lessor wrote to the sub-lessees, ask-
ing for the ground-rent, and requesting the
address of the lessee.  On Jau. 7 the sub-les-
sees replied, sending the lessor’s address,
On April 13, 1875, the lessor wrote to the
lessee, informing him that the time for com-
pletion of said repairs would expire April 21,
1875.  The repairs were completed about the
middle of June, 1875. The lessor began an
action of ejectment against the sub-lessees on
April 28, 1875. Held (reversing the decision
of the Common Pleas Division,) that the ne-
gotiations were not ended by the letter of
Dec. 81, 1874, and that the lessor had justi-
fied the sub-lessees’ belief that the notice
would not be insigted upon, and.that the les-
sor would be testrailj}i from enforcing a for-
feiture,— Hughos v. Metropolitan Railway Co, 5
1C. P. D. 120. .

2. Declaration that by lease M. ““let * o




292—Vor. XII, N.S.]

CANADA LAW JOURNAL.

[October, 1876.

Dicest or ExcrLisHE LAw REPORTS—REVIEWS.

the defendant certain coal-mines and seams of
conl under certain lands, and that M. had no
title, and that he knew, and the defendant
did not know, that he had no title to a large
portion of the devised premises. There was
no express allegation of frand. Demurrer.
Held, that the word *“let ™ implied a cove-
nant that the lessor had a good title, and
that the lessee should have quiet enjoyment ;
and that the lessee might elect to keep the
part. of the leased premises to which he had a
good title, and sue for damages for breach of
said implied covenants, Also that, upon the
alléged facts, a court of equity would have set
aside the lease. See Judicature Act, 1873 (36
and 37 Vict. c. 66), ss. 24, 34.—Mostyn v.
West Mostyn Coal and Iron Co., 1 C, P. D.
145.

See SPECIFIC PERFORMANCE.
(To be continued)

REVIEWS.

ForMs aAND PRECEDENTS OF Preapings
AND PROCEEDINGS IN THE COURT oF

’ CuaNcERY FOR ONTARIO. By W,
Leggo, of Osgoode Hall, Barrister-at-

Law, late Master at Hamilton.
Second Edition. Toronto : R. Cars-
well, 1876. <

No book that has been published for
some years in Canada could be more use-
ful to the every-day Chancery practitioner
than this new edition of Leggo’s Chancery
Forms.

The first edition of the Forms had be-
comwe obsolete to such an extent as to make
‘it a very unreliable guide. The new edi-
tion has been long promised, and, having
<carefully examined it, we can fairly say
that it fulfils our expectations,

Judging from internal evidence, and also
from our knowledge of the labour be-
stowed upon the work by Mr, Holmested,
we think that gentleman is entitled to
more credit than the rather meagre refer-
-ence to him in the final clause of the pre-
face. If the book is a success, and that
may be assured, its success will be largely

*due to the present Registrar of the Court
of Chancery, and this is especially true of
Chapters VII. and" X VIIL. .

Mr. Leggo was known for some years
-a8 an excellent Master, and his experience

|
r
|

in that position well qualifies him to speak
with authority upon proceedings in the
Master’s Office.  See Chapter XV.

Since the publication of Ewart’s Manual
of Costs, some alterations have been made
in the tariff of fees under general order. .
The revised tariff in full and the Supreme
Court tariff are published in Chapter
XVIIL :

We might call attention to one error
which has caught our eye in glancing
over this work. In Form 396 the words
“Clerk of Records and Writs,” in the

. seventh line, should be omitted.

The publication of the last orders trans-
ferring the duties of the Accountant to the
Referes in Chambers will necessitate a
few changes in the wording of the forms,
which will, however, easily suggest them-
selves to practitioners,

The work is well got up, neatly printed,
and inexpensive, and in these respects it
forms a striking contrast to the two vol-
umes of Leggo’s Chancery Practice. The
arrangement of the forms is admirable,
following the ordinary course of proce-
dure in suits, and necessitating fewer refer-
ences to the index than were necessary in
using the old work. We can confidently
recommend this new edition of Chancery
Forms to the profession.

SHOWERS' CasEs 1IN Parviament, RE-
SOLVED AND Apsuncep Urown; Pe-
TITIONS  AND WRITS oF ERROR ;
Fourth Edition, Containing Addi-
tional Cases not Hitherto Reported,
Revised and Edited by Richard Love-
land Loveland, of the Inner Temple,
Barrister-at-Law, Editor of Kelyng's
Crown Cases,” and, “ Hall's Essay
on the Rights of the Crown on the
Seashore.”  London: Stevens &
Haynes, Law Publishers, Bell Yard,
Temple Bar, 1876. .

The third edition of Sir Bartholomew
Showers’ Cases in Parliament was printed
in the Savoy, by E. & R. Nutt and R.
Gosling (assigns of Edward Sayer, Esq.,)
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for Henry Lentot, MDCCXL, (1740),
‘quarto. It has long been out of print,
and is very scarce.

- Messrs. Stevens &. Haynes, the suc-
cessful publishers of the Reprints of
Bellewe, Cooke, Cunningham, Brookes,
New Cases, Cleozse Cases in Chaneery,
William Kelyng and Kelyng’s Crown
Cases, determined to issue a new or fourth
edition of Showers’ Cases in Parliament,

The volume, although beautifully print-
ed on old-fashioned paper, in old-fash-
ioned type, instead of beingin the quarto,
is in the more convenient octavo form,
and contains several additional cases not
to be found in any of the previous edi-
tions of the work,

The last reported case in the edition of
1740 is “Dominus Rex wversus Episcap,
Cester, and Richard Pierce, Esq.” In
the edition of 1876 there are the following
cases in addition, decided between the
years 1726 and 1733, not hitherto report-
ed in any series of the House of Lords :

1. Joseph Oshlen, Esq., appellant, Jon-
athan Smith, Esq., and others, the co-
pariners of the joint stock in question,
and Peter Delamotte, their secretary, re-
spondents. (This case is cited as MS.
in 2 Eq. Ab. Cases, 532.)

2. Mary Thurston, widow, and execu-
trix of Joseph Thurston, Esq., deceased,

who was the eldest son and heir of J oseph |

Thurston, the elder, deceased, and also
brother and sole executor of Thomas
Thurston, the younger son of the said Jo-
seph Thurston, appellant ; John Essin-
gue, Esq., and Mary, his wife, who was
the daughter and executrix of Mary
Thurston, widow, and executrix of the
said Joseph Thurston the elder, respon-
dents, .

3. John Morse, gent., Samuel Clark,
Esq., and Thomas Bowdler, Fsq., on be-
half of themselves and others, the pro-
prietors and adventurers of the late Old
East India Company, at the time of the
dissolution thereof, appellants ; Charles

Dubow, Esq., Arthur Moore, Esq., Ed-
ward Gibbons, Esq., and Crantham An-
drews, Esq., executors of Sir Jonathan
Andrews, respondents. (This case is cited
as MS. in 2 Eq. Ab. Cases, 279, and 7
Viet., ch. 400, pl. 28.)

4. Sarah Eare, widow, appellant ; Wil-
liam Parnell, respondent. -

5. Sin Robert Austen, Bart., and Pete
Burrell, Esq., executors and trustees of
Sir Samuel Lennard, deceased,and Thomas
Lennard, infants’ appellants ; Sir John
Leigh, Bart., respondent.

These are all cases of importance, worthy
of being ushered into the light of the
world by enterprizing publishers.

. Showers’ Cases are models for reporters,
even in our day. The statements of the
case, the arguments of counsel, and the
opinions of the Judges, are all clearly and
ably given.

This new edition with an old face of
these valuable reports, under the able
editorship of R. L. Loveland, Esq., sliould,
in the language of the advertisement, * be
welcomed by the profession, as well ag
enable the custodians of public libraries
to complete or add to their series of Eng-
lish Law Reports.”

—

CORRESPONDENCE.
__.«,“,.._M
Citation of United States Repaorts.

To raE EpIToR oF THE Law JounNar,

S1r,—It has caused a good deal of sur-
prise in the profession that the last num-
ber of the Queen’s Bench Reports should
be flooded with citations of, and ‘extracts
from, American cases. These cases are
of no authority in this Province, and will
never be, so long as the Law of England
is to be our guide.

Lord Campbell and other eminent
Judges in England, although appreciating
the legal acumen of many of the J udges
in the States, discountenanced any at-
tempt on the part of counsel to cite Ameri-
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can authorities—excepting those, how- '
ever, on the subject of International, and
in some few instances, Commercial, Law.

The practice has also been disapproved
by the Judges of this Province. The late
eminent and lamented Chief Justice Rob-
inson, in the judgment of the Bank of
Montreal v. Delatre, 5 U. C. Q. B., did
not acknowledge or recognize tha Ameri-
can cases as authorities, but only thought
it might be useful to refer to them—on
the subject of Mercantile Agency—as
they would embody the English decisions,
and one might expect to find such author-
ities cited as far as any existed.

I do not know if the powers of the
Editor-in-Chief are as extensive as those
of the editor of the English Reporte. If
they are, I would respectfully suggest
that the names, &c., of any American
«cases referred to in judgments should
alone be stated.

Yours, &e.
OCTOGENARIAN,

Referendes in matters of Account,—
Practice.

To tHE Ep1Tor or THE LAW JOURNAL.

Sir,—The Act 39 Vict. cap. 28, sec. 2,
Ont., defining the procedure on a refer-
ence of matters of account thereunder,
provides that ‘after the making of the
report or certificate, the depositions of
the witnesses examined together with the
exhibits referrel to therein, and the
award or certificate shall be filed with the
officer of the Court with whom the
preecipe for the said writ was filed ; this
primd facie applying as well in cases
where the writ issued in York as in outer
counties, ' A

In the latter the preecipe and subge-

‘quent pleadings being filed in one office,
there can be no djfficulty ; but in the
County of York, owing to the existence
of a separate office for the issuing of writs,

- and an omission in the Act to provide for

the practice therein, we are not so fortun-
ate. )

Read alone and literally, the section
referred to would indicate that in this
County an award is to be filed with the
Clerk of the Process, as the person with
whom the precipe was filed; and this
view is taken, we learn, by Mr. J ackson,
who urges that although preecipes are sent
him daily by that official, yet they are
never filed with or by him, being merely
docketed to conform to a practice which
has obtained for years. In the Queen's
Bench, on the other hand, the practice
has been followed (and in this I think
the statute has been intelligently con-
strued) of filing in that Court,

In my view the intention, at all events,
of the Legislature is explained by the
section following, which, providing that
for the purposes of appeal on proper
notice given to a Deputy the filings
shall be transmitted to the “proper prinei-
pal office at Toronto, addressed to the
Clerk thereof,” clearly indicates that in
all cases the proper Crown Office shall be
considered the headquarters for all filings
under this Act.

Yours, etc.,
ATTORNEY.

TO CORRESPONDENTS.

In answer to two questions which have been addressed
to us by ©Another Second Year,” with reference to the
subjects for First Intermediate Examinations, we would
say that our own opinion (which has been coufirmed by -
one of the examiners) is, that students presenting them-
selves for the examination in question are not liable to
be examined on Acts amending Consol. Stat. eap. 12.
As to the second question, we do not think that our cor-
respondent need be under any fear of having to make
himself “ conversant with the whole Statute Law of On-
tario” in order to pass the First Intermediate Examina-
tion. However desirable it roay be for all law students
to make themselves as soon as possible familiar with
the points in which the law laid down in English text-
books is altered by our statutes, we are quite certain
that for the purposes of this examination it is sufficient
for the candidates to be thoroughly acquainted with the
particular books and statutes prescribed therefor. It is
only at the final examinations for call and certifieates of
fitness that the whole Statute Law of this Province
prescribed as & subject for examination. -



" Oct., 1876.]

CANADA LAW JOURNAL.

[Vov. XIT., N.8.—295

Law Sociery, EASTER TERM.

LAW SOCIETY OF UPPER CANADA.

Osa00ps HALL, EASTER TERM, 39TH VICTORIA.

DUBING this Term, the following gentlemen were
ealled to the Bar namely

Daxrer EDMUND THOMSON,
RoBERT PEARSON.

HENRY J. Scorr.

R. MARTIN MeREDITH.

J. BOND CLARKE.

ALBERT MONRMAN.

JAMES LertcH.

CHAkLES J. HOLMAX.
Jour FisHER Woob.
THoMA8 COOKR JOHNSTONE.
Huen O’LEeary.

EpMuND JoHN REYNOLDS.
PaiLip Howr.

MicHARL Kew,

WiLLiaM Hain KINgsToN.
ALxxaxpkr HAGGART,
WiLLiaM MYDpELTON HALL.
J. PLINY WHITNEY.
TugoPHILUS H. BRaUE.
Epwarp KeNRicK.
THOMAB S8TRERT PLUNB.

And the following gentlemen received Certificates

of Fitness, namely :
Hexry Jaues Scorr,
Taomas Hobpaxin,
Danizr EpMUND TaOMBON,
bGrorar W, WerLs,
Epuunp JoHN REYxOLDS,
WiLLiam HENRY Ross,
WILLIAN CLARK PERKINS., °
GRroRrGE Ross.
GEORGE 8. GOODWILLIE,
JouN Fisner Woop,
CHARLES JoskpH HOLMAN,
ALExANDER HagaaRr.
EuvageNE MOMAHON.
PuiLip HoLr.
CHARLES H— McCONKERY.
JOHN WALLACE NE&BITT.
JoskrH BURGIN. ’
WiLniax CowiN Moscrip.
EL1as TaLBoT MALONE,
James PLINY WBITNEY,
GEORGE HOWES GALBRAITH,
THoMAS MERCER MORTON.
8Biuas CORBETT LOCKE.

And the following tl were admitted into the
Society as Students of the Law :

Graduates.

MvurpocH MuNro.
WILLIAM JouN FERGUSON,
CHARLES WESLEY COLTEK.

Junior Class.

HENRY WALTRR HaLL.
CHARLES EDWARD I&vVINE.
JOHN O’MEARA.

Cuarres WRiGHT,
FREDERICK WEIR HARCOURT.
DaNigL McLeax,
JAMES Scorr.

Fraxg JErFrey HoweLL,
WILLIAM CHALMERS.
ANGUS MCCRIMMON,.
FREDERICK HERBERT THOMPSON.
Rurus SuorEy NeviLe.
ALBERT BERESFORD Woop,
JoHN BirNiE.

WALLACE LESLIE PAUNER.
FRANK ANprREW HiLToN.
FREDERICK W. HARPER.
STRWART CAMPBELL JonNsTON,
CHARLES HERBERT ALLEK.
HEDLRY Vicars KN1GHT.
HeNRY HoBaRT FULLER,
RoBrrT Epsox Bush.

WILLIAM DAvip SMITH.
WrLLiax Forsyrit MCCREARY.
FRANCIS EDWARD GALBRAITH.
Lawgexce Jonx Musro.
JAMES LELAND DARLING.
ROBERT ABERCROMBIE PRINGLY.
ARTHUR WILLIAM GUNDRY,

8. G. McKay,

Drros CHARLES McDoxaLL,
Daxter R. Cunsisaaau,
ZJENEA8 DoNALD McKay,

Ordered, That the division of candidates for admis-
sion on the Books of the Society into three classes be
abolished.

Thata graduate in the Faculty of Arts in any Univer-
sity in Her Majesty's Dominions, empowered to grant
such degrees, shall be entitled to admission upon giving
six weeks' notice in accordance with the existing rules
and paying the prescribed fees, and presenting to Convo-
cation his diploma or a proper certificate of his having
received his degree,

That all other candidates for admission shall give
six weeks’ notice, pay the prescribed fees, and pass a
satisfactory examination upun the following. subject
namely, (Latin) Horace, Odes, Book 3 ; Virgil, XEneid,
Book 6 ; Cwesar, Commentaries, Books & and 6 ; Cicero,
Pro Milone. (Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations ; Euclid, Books 1, 2, and 8.
Outlines of Modern Geography, History of England w.
DouglasHamilton’s), English Gramimar aud Composition
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That Articled Clerks shall pass a preliminary examin-
ation upon thefollowing subjects : —Cesar, Commentaries
Books5and 6 ; Arithmetic ; Euclid, Books 1, 2, and 3,
Outlines of Modern Geography, History of England (W.
Doug. Hamilton's), English Grammar and Composition,
Elements of Book-keeping.

That the subjects and books for the first Intermediate
. Examination shall be ;—Real Property, Williams; Equity,
Smith’s Manuval ; Comtfion Law, Smith's Manual; Act
respecting the Court of Chsncery (C. 8. U. C. ¢. 12), C.
8. U. C. caps. 42 and 44, and amending Acts.

That the subjects and books for the second Intermediate
Examination b, as follows :—Real Property, Leith’s
Blackstone, Greenwood on the Practice of Conveyancing
(chapters on Agr ta, Sales, Purch , Leases,
Mortgages, and Wills); Equity, Snell’s Treatise ; Common
Law, Broom's Common Law, C. 8. U. C. ¢. 88, and On-
tario Act 38 Vict. c.16, Statutes of Canada, 29 Vict. ¢, 28,
Administration of Justice Acts 1873 and 1874.

That the books for the final examiuation for Students-
at-Law shall be as follows :—

1. For Call.—Blackstone, Vol. I., Leake on Contracts,
Walkem on Wills, Taylor's Equity Jurisprudence,
Stephen on Pleading, Lewis’ Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts.

2. For Call with Honours, in addition to the preceding
~—Russell on Crimes, Broom's Legal Maxims, Lindley on
Partnership, Fisher on Mortgages, Benjamin on Sales,
Hawkins on Wills, Von Savigny’s Private Iuternational
Law (Guthrie’s Edition), Maine’s AncientLaw.

That the subjects for the final examination of Articled
Clerks shall be as follows :—Leith’s Blackstone, Taylor
on Titles, Smith’s Mercantile Law, Taylor's Equity
Jurisprudence, Leake on Contracts, the Statute Law, the
Pleadings and Practice of the Courts.

Candidates for the final examinations are subjectto re-
examination on the subjects of the Intermediate Ex-
aminations. All other requisites for obtaining certifi-
eatos of fitness and for call are continued.

That the Books for the Scholarship Examinations shall
be asfollows :—

1st year.—Stephen’s Blackstone, Vol. I ., Stephen on
Pleading, Williams on Personal Property, Griffith’s In-
stitutes of Equity, C. 8. U. C.c. 12,C. 8. U.C. ¢. 42, and
amending Acts. .

2nd year.—Williams on Real Property, Best on Evi-
dence, Smith on Contracts, Snell’s Treatise on Equity,
the Registry Acts,

8rd year.—Real Property Statutes relating to Ontario
8tephen’s Blackstone, Book V., Byles on Bills, Broom’s
Legal Maxims, Taylor’s Equity Jurisprudence, Fisher on
Mortgages, Vol. L, and Vol. IL., chaps, 10, 11 and 12.

4th year.—Smith’s Real and Personal Property, Russell
on Crimes, Common Law Pleadingand Practice, Benjamin
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
Pleading, Equity Pleading and Practice in this Province,

That uo one who has been admitted on the books of
the Society as a Stud@ht shall be required to pass prelim-
inary examination asan Articled Cle:k.

J. HILLYARD €AMERON,
' Treasurer.

PRIMARY EXAMINATIONS FOR STU-
DENTS-AT-LAW AND ARTICLED
CLERKS.

To THE BENCHES ON THE LAW SoCIETY :

The Committee on Legal Education beg leave to sub-
mit the following report :

Your Committee have had under consideration the
representations made from time to time to the Benchers,
and referred to your Committee, respecting the different
courses of study prescribed for Matriculation in the
Universities, and for Prireary Examiration in the Law
Society, and now recommend :—

1. That after Hilary Term, 1877, candidates for admis-
sion as Students-at-Law, (except Graduates of Universi-
ties) be required to pass a satisfactory examination in
the following subjects :—

CLASSICS.

Xenophon Anabasis, B, I.; Homer, Iliad, B. I.
Cicero, for the Manilian Law ; Ovid, Fasti, B. L., vv. 1;
300; Virgil, Aneid, B. II., vv. 1-317 , Translations from
English into Latin ; Paper on Latin Grammar.

MATHEMATICS.

Arithmetic; Algebra, to the end of quadratic equa-

tions ; Euclid, Bb. 1., I1., IfI,
ENGLIBH,

A paper on English Grammar ; Composition ; An ex-
amination upou * The Lady of the Lake,” with special
reference to Cantos v. and vi.

HISTORY AND GROGRAPHY.

English History, from Queen Anne to George IIL., in-
clusive. Roman History, from the commencement of
the second Punic war to the death of Augustus. Greek
History, from the Persian to the Peloponnesian wars,
both inclusive. Ancient Geography: Greece, Italy, and
Asia Minor. Modern Geography: North America and

Europe.
Optional subjects instead of Greek :
FREKCH.

A paper on Grammar. Translation of simple sentences

into French prose. Corneille, Horace, Acts I. and II.
Or GERMAN,

A paper on Grammar. Musaseus; Stumme Liebe
Schiller, Lied Von der Glocke.

2. That after Hilary Term, 1877, candidates for admis
sion as Articled Clerks (except graduates of Universitie
and Students-at-Law), be required to pass a satisfactory
examination in the following subjects :—-

Ovid, Fasti, B. L., vv. 1-300,—or

Virgil, Eneid, 8. 11, vv. 1-317.

Arithmetic.

Euclid, Bb. 1., I1. and III.

English Gramnmar and Composition.

English History—Queen Anne to George I11,

Modern Geography—North America and Europe.
Elements of Book-keeping.

3. That a Student of any University in this Province
who shall present a certificate of having passed, within
four years of his application, an examination in the sub-
Jects above prescribed, shall be entitled to admission as
a Student-at-Law or Articled Clerk, (as the case may be
upon giving the prescribed notice and paying the pre-
scribed fee.

4. That all examinations of Students-at-Law or Arti-
cled Clerks be conducted before the Committee on Legal
Education, or before a Special Committee appointed by

Convocation.
THOMAS HODGKINS, Chairman.

0OsgoopE HALL, Trinity Term, 1876,
Adopted by the Benchers in Convocation August 29,

1876.
J. HILLYARD CAMERON,

Treasurer



