
T H E

ONTARIO WEEKLY REPORTER
(To AND INOLUDINO APRIL 221te, 1905.)

VOV. T0RONýTO, APRî1L 2,10. N.

F-% JNHRiJ,, i 'J AiRIIii. I jt~

CHAM BERS.

Appal ivileî îlatifrutu orîh'r of Master ini&tîbr
ili an i nuu a f'orcigu j udgmlltnt 1îrkigoi part
of iie coimei-vlatîu relijig t la I ibel, ati rdriîglui i par-
ticularsm (J ihe retuainoier of lie defenee atuî l 'tîemlimu.

IZ. Mc-Kav, for dere'niani.
c'. S. MaIîu.for piainif.

FA L( ON HR DG'.Iý ', .:Id î~tdtl'a~e ~rgri
thecouteciaîtfor hi., aý 0.w ar1gmniatn.

As regrd lte part i(.11al-s ilhe (;1se iýeepilnl The
>11,1en 011 o is nlow nar 'aroi nd juiaintilTs

Ire en1titicu(l p, 11a, fuIi pateu rofthie gruttd,, on hieil
il t suh oh iakd

The. ut0e 11ate4'e p 1)\ w u, of rO ttiteri iaiî Ili got iut4

t.o the yer1900.() Olt -vr of iîank's die, h'velie(rleo
are shlif'tadi about front une bran#'h lu mnother, atîd slihc

footer, u defendant otight to itk 1wfli.îl 'euir,
TVh, parlieiars rejuireîl arc, more cexhausti\u em, an pe-ifi

tharn iiinv tha;t 1 Jiave bnitertol hai] lia' orvag f îrti
Blut Ille dee-ision iii Britonl MNedieal Lue Asiln. N..Iuai "
Assii., -59 L. T. R. 888, seems Io go a-« near btelI1 (il, if d-
maircation etii partieulars andi statement of eiec

r(elied( on, as this order iues.
And Anderon Produce ("o. v. Nesbitt, 1 0. W. R. 818,

2 0. W. R. 430, is authority for t1ti' order, whiei wiII lie
affijrred, witit cost-s to plaintiffs in any event.

vorL. v. O...t.16-SIt
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APRIL 17THÀ, 1:905

DIVISIONAL COURT.

GITEIPI PAVING CO. v. TOWIN 0F B O K IL

Cotai-Pvn Worlc-Meas urernients-Certific le' of Engi

meer.

Appeal by plaintiffs froma judgmnt of MACMAHON, J,

4 0. W. R1. 483, dismissiflg an action to recover a balance 0

$1,576.28 allegeol to be due to plaintiffs on l3th Jauary

1899, on a contract dateil 151h March, 1898, for the cou

structiofi of granolithie siclewalks in the town of BrockvilUi

F. E. Hodgins, K.C., for plaintif!s.

J. A. Ijutcheson, R.C., for defendants.

The judgment of the Court (MEREDITH, C.J., TEE'rZEI

J., (JLUTE, J.), was deiivered by

CLUTE, J. :-In My Opinion the judgmlent Of the tri.

Judge is right and ought to be affirmed.

In the specification, tender, and contract the sidewal

includes the curbing-'the curbing is in fact part of the aidc

walk.

Clause 2 of the specifteation provides that cethe price sui
mitted in the tenders muet include the providing of ail mî

teniais, tools, and labour, required in the performance of tii

work, and for the excavation of ail materiai to the deptli

required fromn the line ofi curbing to the f ull widthi of the lit,

sidewalk . . .. I

Plaintiffs in the tender "having carefuily read and cor

sidcered the specifications .. . for the construction .

granlolithie Bidewalks and street crossings " (no mention lx

ing made of curbing), agree ce t f urnish ail inaterials ai,

labour required to comaplete the sîdewaiks and Street crO&

inIgs, in strict accordance with the . . . speoiication
at the following rate$ for completed work, viz., sidewalk pu.y<

ment, any width, incinding artificiai stone curbing 'with 13,0

fencing at street corners, 16 cents per superficial foot.- Ti,
spcecifleation ie made part of the contract.

The contract provides, clause 4: "T.he corporation agi
to pay for sucli work at the fo'lOwing ratels:-SÎdewaik pay
ment, any width, ineluding artificial stone Icurbing with irc
facing at street corners, per superfflii foot 16 cents."1



G XL1'iI PH AU VO. v, TOIVN Or RUOcKI 1LE 2

Jt is th(! "sdewallkpi ncu, il inuluidoles i u
inlg, tlat i tu, 1,e plaid for ait I Ocet pur urIilfot

Ir i- thle îaý' vit t lie parut to h . lv uo- iluit î,to
beL paid fo a hupic tucî ani (hi- îiinuldes t crig

It inodsp ll that liy Ills iiz sreu p1llaiiffl hav
been plid Ill full, if n1uo oxeraid. als stated huyý the111ner

il is flot llgdin] iheo 111Mdiîg lw h wo~rîî
ilcai" uedin tlle coîîtract. )îaiý an\ teelînical xioýliiiningfil

Hill trade,ý or- thatthic paries~cnrîldwtîrfrne1 n
convenîlioia1 uise of the wvord ini l1his patlicular cse

B-1vide4nee wýas, howev or, ga'.ent at tho( tr-ial 1w w dgver
.an(] two coxtractors to t1wue lfeot thatj in oîtac~iiwii

theyý were conerncd, 11w priiew l) esr dewuh
surface of the work," tliat i-, ;ross fue top and the iîîau
faue of thecurb; but the evidence fails far short of 8tsy
ing me thiat there wýa- ;inyîhing lîkea unîversal etoI tilte
truste, and At was, flot eontended it ny uelî cusoîi>r-
Naiùled rn Ille town of Brockville, where the mork In thiS case0

iraldne, or that the parties eontracted1 withrfeel t n

ini $ynondi(s v. Lloyd, 6 C. B. N. S. 691, rfrc eb
pilainititls1' counisel, evidence was adnîitted te shlew that ch..

Msag or emtoml of the place lvas to meaisure brick and storne
il, a par-ticular- waHelre there 18 110 sluh evidenice, andj( 1
arri of opinlion flait 1t1c plain nieîaning of the cont1ct auno
li- altered byý >lewing wlîat was done ini otiercaeunr
otller coaltra"cts Where l)ossil>ly tire wording, ;i, to naueen
ixas ilifferentf.

There isý a further difficulty.iii plaint]ifsý' way, as pointed;
ý)îi hy the tr-ial Judge, that plaintilfs are entitied to be pald
oin the production of the engineer's certificate. They ht,,
1wen paid iii full for ail titat the certificates eall for, and,
uinless there Nas fraud or rniaconduct on the part oftHe engi-
lncer, plaintiffs are bound by his eertificate....

[TReference to Stevenson v. Watson, 4 C. P. D). 148; Scott
v. Corporation or Liveurpool, 1 GiIT. '216; Bottereli, v. Ware
lioard of Guardians, 2 Times L. R1. 621; Chamibers v'. Gold.

i horp)e, [1901 j 1 Q. B. at p. 635; Rloscoe's Digest of Building
Cases, 4th ed., pp. 30, 35.]

Appeal dismisseýd ii ith cos4s.
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DIVISIONAL COURT.

VA'N CLEAIF v. I1AM.1I I,'rlN STRIEET 11, NV. ('0.

IVay 2Vo-repa jr-fn jW-! /0bIesnlol o !loda

Ocmipied by Sh-eet Juhn rw.-ib1t jRiua

Appeal bY plainitil front judIgnlwiit of' .\NG1r], .1- an

278, dismissiflg actioni broughit to rcO ' angsfor the

death of plaintiff's soit, wli wvi asul ua'c, sthy leg, and

thec trial Judge fouind, 1b'y thtu unSafcý ondition of fixe SIa(

bctwecn fhoe rails of one of the tack of ccdtts aI

laid upon one of the streot< of tlic citv\ of llaîîihlon unêea.

the aufhority cf defendants Acf ofinroatn dabya

of the City.

A. M. heCwis, I lailliliot, for appeflatits.

E. E. A. DuVernet, for defendants.

The judgromnf of the Court (MEREDI)TH, C.J, rlTE1'v.

J., CLUTE, J.), \\;ts dotivered by

MLREDITII, .J : .r T<e dupru,îltii in Ivra

which cawýed it to be ouf of repair aîxd Iled to tho aveiden,

occurrc(l in consequence of defentits hiNiig puit 11

switch there, and the earth which haid been isledan

fild in again having sunk owing to tlchce v ra.in whi,

followed aftcr the work was donc. Thie conditioot oif Ili, mý

was not, thereforc, due to nîre w-car antd teair frmfic ta

lîpon if, but te t le acts of defendants' in plitîn in fl 111pc

anid li irngichyrpa iitg the iat(rîl-1 w Il ad b

rellnoved in dengt1a or r cligoîttly levîgf e 4<g
pression hIeh ad beeln thuls (creaful cdunfilled. Tliti Was s

act of nflfesace andefenidaltf wcre theorefore guilty

causinlg a nusncin flic hîghway. andalogehe apart fo

thle question of thieir liabilif y vb)y reaison olf Ille ternlis of the
aigreemnent withi thie rnncpl sto keopinig Ilhe IlighIw.

in repair are answerable to plinî,tifsý for thlt 'lo)s they ha,

snistained hyv thie deatli of thieir son, whc a ocdned. 1

lhat nuisancee Burouigli of BatIicrsýt v. MacPherSo,. 4-&

Cas. 256; -Bull v. Mayor, ue., of sho0redjifeli 19 Tte

64>, 20 Tinie . l, R. 24

Appea"l aqloweCd with cotand judgîîîcnt te li ente,
for plaint ifs for $S600 with oss



12 tILE r. BURLAI. )I.

1.î'îrîî Jo1l i k1
DIVISIONAL COURT.

1UAR LE v . Bt lAN I î

1'iWill\ Jullaitiffill front an ordoleI utINI E\IRIII

('.~J, data] 8tl 1'î'bînar> * v L 1105 ulipîn a pvtîit lim 1f leeu

iiut, drectng hatil ~luîllite î'eerre l ti, lu 1eiui tu[iing

oIIk~r toaseerîîînlie ailoilit lu Ni liud tut' ptîîme.wr

(ýntIOd1 underlo tue terins o f tiw urmer of thie I riN v &'iîelo
liitl, I)eamlr P.)01, w iii re'uretiî'e Il' the rosils, uit îîrrîîil in

4 niladii in n iei t 11 ail lpeval l t ue .i l îliil ( îîîîiîtîi îee.

liiiJ dirvoùî 1pla1tiulrs tu pall îIleuat ie uvoI ut ii

J> h. L MUrî' for- plainlt il.

. ideut for îlefenuiants.

Ci.t TLi v. . 0-u ( . 4LS h 18. :ee w' pviileu tuiai

ost~~~11 010vdlv i PrixvY C olineil kupun ain appeal s.hal1 ha

recoeraIal\ the saiîloV ue- z1-t»ý 1) îi~ v tut' Court

eof ApIla. Bitte 81 S, ai fet' îîl'îiiing ti1 tht' deuision or

ilhe Couirt ofl App1eal ,iall lie uertifleil. etc., enaî tat ' al
~ub.eqent pracci] in iaY lie takemi t lîeijîuîîllo as if f lie

dec-4ision hia(I beu giý en ini the Coîurt bainu'." Thle ordar of

itle Judl4iaixi1 (UuntitÏtee of the' PrixvY ('unneil lias lîen lileil
and hia4 ;Iliuu anurder of t lie Iligli Couurt. Htuit 1 255

(SISa) pr'otidesua h0 n1 filingr the Privy (Ç'uiuîaii order witli

the oflk'er.I of [lieHg Court w lîli 'Nhuiî tule jnlgnîenlýýt ap'.

pcaled fi-oit) i, onturaI, lie sbali eause thte saute lu ha eiitre
(.." mid ail Slsjetprceaedîngs nita lit'b takein thereoiî

,,, if the deisonhd been given ini thie Court below." This
ilule is Sanly1ý giviîîg effect Iu the alioNt Att anti to 'Rule

818, and dueS flot carry the prucadure lie 'oni] what is therein
provided4 for. It is a rule of procedure, and applies, I think,
to the presenit case. But, aveni xitliout TRule 1255, îîlaintiffs
ar entitled under the abova Ad and Rule 818 to have the

costsa iutcertarned1 "as if the decis]ion l'ad been Igiven in th,3
Couatrt below.",

1 think the appeal should lho disinissai] with cosis.
(See Earle v. iBurlani], 3 0. W. R. 702.)
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CARTWPIGH-T, MASTER. APRLIL :11, 190,"

O0HAMBER8.

ARMOTR v. TOWN OF P>ETERBORIOUGHI.

Jury Notice-Siriking out-Aethoui agaînst Jniia o

poratiaii-Noit-repair of Street.

Action to recover damnages for injury alicged to hiave Ixý
caused by improper construction of a sidewalk.

Motion by defendants to strike ont jury notice ucnder s
104, 0. J. A.

Grayson Smith, for defendants.

C. W. Kerr, for plaintiff.

THE MASTER -The 6th and 7th paragraphis or the stat
ment of claini ailege that "the accident to thie plaintifr 'w
eaused by the negligent construction of the said paveer
which, is buit on an incline, ani is made with an excceeding
sxnooth granite finish, at ail times dangerous to pedestriar
and thc said pavement when ioist is rendered( even In(
dangerous than when dry througlb the fanlty, inîprop()Jer, al
negligent construction thereof. Thbis pavement ias b
well-known and notorions at the place in question 1y «
of the negligent, improper, and faulty construction there<
and the exceeding smoothness of the surface thereof, antd
reason of the fact thati the said pavement is bulIt uo
incline, wbich, wouid cail for tlie ordinary rougli finish w,ýhi
it iseustornary and prudent and usuiai to build und1(er ";4
conditions."

The question is, does not titis ailege nionfea>4nce si l
the action is for an injury " sustained through nion-repair ?

This was considered in the cases of Cleiinens v.Toivi
Berlin, 7 O. L. R. 33, 2 O. W. Bl. 1115, 3 0. W. R1. 73, al
Kirk v. City of Toronto, 7 0. L. R. 36, 2 0. W. R
where ail the cases are eited.

The present action i based on the aiicged "neg-ligent,, il
proper, and dlefective construct ion " of the sîdewaik it8self.

As pointed out by Street, J., ini Barber v. Toronto
W. Co., 17 P. R. 293, the cases upon non-repair and
struetion have rxi into one another a good deal.>'

It xnay not at first sigltt be easy to reconcile siuch a case
Dickson v. Township of Hlaldimand, 3 0. W. R1. 969, wi
Ruffiwan v. Township of Bayhami, 2C) A. 'R. 514, as the eff



CLAR liNV. LEE.

of the wail in thie fir-t cane w'as siynilar fo thait of tAie nilk-
stand in, the othuir. 'llie disincn, iii d!ouhtf is M theý P 1rý)]
who merete tue ru--jiîve obtutosor niacs

Thje presenti 1ae think, conies \wîthin sc10,aý on
1,did Ydenan, ani the.v are enitird,( to havei thu casec

rri(ed wthlouf ai jury. 'Phis. w ould not iîroal 11)oli

If the prînciple lidi dlomi bLitr,.A. ini lIlniff v.
Township oif Kiaybanî, supra,.scrrci woul sue'n i
that this is "nnrp ir,"a 0we sttei f daimii ailge,

clnand naewith, an exeedfigly mohsrfcwhc
isesecaly angvrous in moi,[ meather, ;11nd th1is wa;1 lou

guardedl against by hav ing the ordlinaryrogtfi.hw
is ait once usuial and prudent to adopt in ii uuae.

The allegaions here are very sintilar toi th1' Iiflie crase
of Ince v. ('If\ of Toronto, 27 A. R. 410, 1 fi. t. 2,
which %%as trit ( without a jury

Cosi te efumndants ini any event.

Non-epar "scns to iuean any omniýs 5ioîî of duîjv onj
the part of t1he înitpality whiel, Illke te Imîgiîway1
uisafu. ainanwrado lkdfcieyamdie~ n

it in. such unsafe condition wotild seern tu bu nnrp r
wîithin the w ord ette statuite as intrprte thflceau.

CLARK v. LHE.

11S'ummary Judgmeitt Action oit BUi of (ot an~
Agrsemfnici "f Solicilor Io Conduch Actitnwihhu tmwr

Motion by plainiff te consolidate this action (inutf(,c Iligli
Court) wit h an action brought against plaintiff by dfn
dant in a C'eunty Court, and for sumnîary iudgxnent, in
this, action, with a reference for taxation of the bille ot
te recover the amoant ef which this action was brouglit.

C. A. Mess, for plaintiff.

J. E. Cook, for defendant.
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, -1i, H MLS'E:-The bill of costs sucd upon wa> invurr.d,
in respect of an action broughit by plaÏntiT als oiitrfor
defendant. That action was di Iise y thuý tria1 -Judge.
His deeision was reversed by the Couirt ol Appual, andi a fur-

ther appeal to the Suprenie Court o! Canada was qahd
Theî lt \ctl costs were paid, lu the now plainifl. '11ev anlollnt.d
to$1,264.î3. 1)cfeidant hani alo paîd $12( anid given1 a% niot
for $82.50, inaking iii all $1,4743.23. .\t thu ond Of the liti.
gatton plaintil rcndcýred a bill No 13.9 i aeeej
for tlic ahove $1, 173.23. This left a balance of Foi.6.
this, as well as for flie $82.50 note, whieh was flot paidj t),~
present action was brought.

T1e bill ias rendered mor- thian ai vear ago, and no> ort-ii
for taxation ivas taken ont, ticcu'1eîtcgtiatio11H wtrepel i
for settlen$nt, it is said.

On 2nd Marci defendant eoînuieneed, an actioni in
County Court to recover baek froin plaýiÎnti f7 $1 -.3.0-4, 1 in
nioneys received by plaintiff tu use of defondant. Plliltil
appeared in the Coitnty Court aution, and ilien on 1:3th Marc,
conenced this action in the, Il igh Court 1<tove 43,:; ý
In titis latter action dlefendant apicatred....

Thli motion for suniary judgîîîut îý' hwased on thiv fajý

thiat the bill lias been rendered jiiore than a yearv agO, anj
titerefore primia facie adnîittcd, ais no order has< been tk

out for taxation.

Pefexîdant lis nîiade affidav it tliat plaintif,. t1itroughtp
sure, and pending the appeal to thte Supremne Couirt, induIý

him to give a l'rtag or $1,000, ettti'snaion th
if that appeal iweresv cs'u there wýoItld in tm way 1
someinig left -for luit olit of the 1reck-throgh thev Inlo

gage. Defendant also deisthat lie ever ososisgn
a retainer; aind f urther alleges tîtat plaintiff itoo up î

clase On condition that; he was to get bis costs out of (bfcý
anlts; thlat if we failed ail 1 'would have to pa ' was the 4j
fendants' costs. Lt was on Ibis understandlîi 1e wei
into it."

Mfr. Mosargued that fIte agreemnit set uip hy dfua
oudnOt bc heard as a defence to plaintiff's action, bceaj

it wasý chaupertous and g<tvoumed of maintenance. lit, eitq
Aýn>on on Contracts, lotih e1, P. 216, . . . With t1h
contention 1 au) Unllu agree TIc agreement aIIeged



<'ertRiiIly ilot.l iîetoi.Ni do JI thinik ih in auxi Nalv
.oe ýIItiîIîî tvpoilii gîntiîîinî . Auî)-on

CBin iýIiindon v. Parker, il Mi &W ai p. 1; 2, xix.. Iw'r-
a manmprowrly'or t lie pr o f~o st irr iifg tip lit igt 11411)

and stife ecouage ot iier's to brille act ions. oi, to iuiako

defen~s whch tiey laxe 11ô Iièrgl to îîk.

Titi reeixed te eiipiat e lplio iu Lordl tlaekIuru ini

Hutly v 11tIe , . 8 Q. B. 1 12, and of L ordl L'sIiugv.
CJiii raauhv. New ýdigate., Il Q. 13. 1). at p. 12.

luUre~on Soliuitors. 2îuid ed., p). 232. it i, ýýa;id:
wa ievr ou ted tha a solicitor iiiigiit 11ii' vU ouths (4win

Mnoi eys as dîbusei n I11 114 cIi ent'sý aeeoililit, and, a ohl -

citor cani coililmt a cvase Lgat il itollsiV oito 41' eîit\ or. fro'1il

mlbipto rd î len.

Ife gives> aý Ili, autliuority forI tie latter part of1 tih~ iro

poitioli mlat i- ild il] \ iiner's Abr. Maxtiane"N.

]12: "' Ali ittorilux' iayi %rsn ls ciient's vase w îthiiot i

afld yet il is flot Ima;iinenaîiee."

Titi senis eciiveof the riglît (of acient Io avziî i iiii'.e

of szudi an gruiiu as is' set up ini the preserit oase, if lie
anprove i-1.t.

Whether biu cai do su o lit'ot, i.s a iuatter tol)e diîspo:.eî

of eIsebure an ot on a motio loi nder Pulec 603.

rie clien. iai aing becux siud 1)'v luis soi icitor, 1i. eiîtitlid

iIý of rightl to bav e this issiue iine'iatdl the ustiai x

1>3- aJujdgo, who \iill try it xvîtlî or witiioot a jury' as I1'I

Th'i. proper order Io îîiakc ii, to (isli~the mîotionî for

jiudgnwnit. and( iconsolidate the actions.

The dfendaint is lu uve at liberty to ,et uii ail questions
ils to a grei ndu also to counterclaitai if so advised
for a eles of the( $1,0(0 îîîortgnge.

fin this way ail matters in dispute betwecn the client and

)lis former ,solicitor wiii bu liefore the Court aînd be dispo'ied
of in one action, as dircctcd hi' tue Juîdicature Act.

it seenis probable that soine settleînent w ill yet bue arrived
st. il is for the parties to consider what is the wisest course
for thieni Io adopt.

If no settieiment mille, costs of these motions w'ill be ini the

CLIRE r. LEE.
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1FALCONBRIDGL, C.J. APRIL 19T11, 95
TRIAL-

P>ARKER Y. LAKE 1<11E AiNI) DETROIT IIIVBLI R.
W. Co>.

M1aster and Servant-hInjury Io SratNgiec-Pra
to ioso Orders Servant Bound Io ('ouf orrnj-Iàiqht ta Give
Order Servant Volufftorily Jncurringliý -inig;o
Jury.

Action to recover damnages for injuries, sustaîined- b'y plalu-
tiff while in the einployrnent of defendwnts as a firenien» ont
an engine, owing te the allegod negi igence of defendi(anits.

The following were the questions left te the jury andl thet
answers :

1. Did, plaintiff, P>arker, suifer flie injury uornplainei of
by reason of the negligence of any person in thie serviue of the
railway company, te whose orders he was boundl to eon)Ifurmi
and did conforin? Yes.

2. Il so, who was the person and w'hat was thienelgne
By Couse and by moving the engine tue soon.

3. Dîd sucl iînjury resuit froîî iParker haviug e ci>
forrned ? Yes.

4. Was such injury the resuit of 1arker's om-n n(;gIigence?
No.

5. Could plaintif! by the exercîse of reasonable care llav,
avoided the accident? No.

6. Was the injury the resuit of inere accident, forwhh
neither plaintif! nor defendants are responsible? (Not an,-,
wered.)

7. If plaintif! should bc lield entitled te recover, at w-l1a
SUin do you assess the damages? $1,250.

J. A. Rlobinson, St. Thomnas, and C. St. Clair LLerh
Dutton, for plaintiff.

JT. H. Coburn, Walkerville, and A. Grant, St. Thon3 ,1J>
for defendants.

FALCONBUJUGEý1-, C.J. :-Defendants eontend that juldgxnlleu,
o)ught to bc enteredi for thiemi, principally on the ground t1iat
plaintiff was not houndi tb conform to the order which lie Say.
hie got frCouse ""cl that in any event it was a case 'of
volenti non rit injuria.

As ta the first question the caeOf Býunker 'v. Mda
31 W. R. 231, was flot follewedl in Mre .Obri



J'INDA 1),;1 ItlEl? Co i Il.1Ir-) NI<!eRs v. E't 1 QI lI le

Lrnc I. R 388, Nvheri.' il i' ra]Id tuaI itho Ieg]ýillture dIi
miot inîn Il t-1( o IvaN v il to thle woirk Ili: Ilto go id hI '~ 1)11 Iý- ,Ol
whIether.1 11e ortfit given wvas rightl, if' il \% an art e he ý%a

bonndL Io o0b0-1. This is not a case' of givinlg ant unIaw fui1

theru1~ o th eoupav.Bu( it ma,~ wot she iait plaiii1
knewý\, as lit -)mno of the casoe, thiat il ma,; vontrarv toia ruh'c.

A> Io Ilhe que,ýZioI-L of volenlti, I. wa. ot a>ked ho p)hu
anyV que1tioil to Ille jury oi lîz 1 bje1 t anI hlw sn

of anly lfling Ly tlomî thu;t plaintiif tindclrtook Ill r-isk
dQoing whatl Ie ay lie did on Ille bridget, plalintifr is ou1114
Io judigientt ai thle findings of' i1 ljury.

1II;. Sxnav Ointht I wasno Yao'rY \wlI1 satIýifI mil th teI'~
ing, of theo jury in tbis case. TIe wer eeianl agaîu
1 ixe prepolnde-ra lce of testintony. Aýih cs sadi ow(r

pudgment iiiii- 1w entered for plintiifr for $1,250 amide~~

TRIAL.

LINJ)SAýY WATER COMMISSIONER1S ,' UQ t

Wokandl Labour-A clioit to Ihecov(rVlu,'uhqq, ,
Plain iff? Ork-S f)roui lujury by i fl ab~.Vieo

R~a&mbly ecessary Wlorke.

Acionii 1y p-lain iffs to î'ecov er'mnv xdd trhymv
in prot-ctmiltîeir water main froîti iinjurY byre.\ ~

c-ertain) railwav uoiistructioni work eaýrri on hydeemdam
III ils vicilit v.

Il. O'Le4arve K.(-'., and G. il-. IIokpIîî'ý, Ln o

B,1. Clarke, K.C., for defendant.

FALCONBI1)CFG. (e...: liîe olwngis Iliesatmnto
Mfr. Flvleof the conversation betîween himi and( Mrr. 1,,au-

Q.Ddvou have any coniversation with )fr. 1auqieriii in
refdrvnuie bo the raiIway erossýing or water main ?A-Y~

Q.-henwas that? A.-Té the hest of mny recollee-tion
il waý earlv ]a4-1 spring, in Kent i-treet.

Q.-Wha,,t ivas lthe nature of the ovrtn? A-
met 1.fr. Fatiquier and eailed hisý attention to thle fact that lie
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would soon have to place the water pipe in as good condition
as it now was, that it rcquired attention om-ing to the faqý-
that ho excavated a large quantity of eartitf ou the tol
and cxposed it to the weather and the frost, and 1 said )N-
would expeet Itint to have the work donc; we mighit callti poil
1dmt at any tinie. His reply was - " You have tlie men, yot
have the niaterials, you are accustomed to thîs, %work;, yoj
do the work, render the bill to nie, and 1 w111 sctile it.

Q.-Any, f urther conversation? A.-I stated then.i to hiir
that front xvhat the engineer, or superintenden t, sa id, i t wo 11k
probabiy entai1 a considerable expenditure, and bis reply was
"The law compeis rie to put you in as goodl a position aLI
you flow oûtupy, and 1 will have to pay whiatuver thv worI

The foilowing ils the stateinent of Mr. Fuue st
this conversation:

Q.-Will v'ou tell us what took place u we ore
and Mr. Fiavelle? A.-Hle told inc we would hiaý e to hav,
that pipe iowered, and I told bit 1 mncsto e wouiil
and said 1 would like to have hit do0 it hinîscIf, as thtey hai
the men there to do the work, and 1 told hiiîn wu hiad an ex
cavation there, about - have forgotten whaýt it is now -_

think ib was about 4 feet, and 1w would require ho iower th,
pipe down nnderneath our excavation.

Q.-Did vont know whab probable work would be( reqw(iire4
to be donc:- A.-l kîîew ^what 1 should have done ami con
sidercd uecessary.

Q.-What you pcrsonally would have consided?ý A_-
Yes.

Q.-Was there anything snid bebwccn yorcfand M
Flavelie as to the work that was to bc donc, the extent n
the work ? A.-No; that was the cons ers-ation. I speei
fied the pipes-at least ie, bold nie and 1 agrevd m ith hlmi tha
the pipes would have tb bc lowered undcrneath our cxeav-atioi
there, and that is what 1 asked hîim to do.

Q.-Did you have any conversation with Mr. Flavelle o]
the subjeet afterwardis? A.-I don't bhink so, 1 do flot re
memnber auy.

Q. Were you ever cousited at anv time a, to, hue extent
the work that shold be donc? A.-No, 1 dîd not k-now any
thling about it titi it was prebty neariy doue.

It inksno dil!erence which of the above statemnents i
aecepted as being an *accurate narrative of what took place hýe
tween the chairman of the board of water eomrniý,ssoners anq
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ilhe4 dee Oatwin the w ork aanhrz.lojdîiil
were bloilli tf doý Hie wok itl e~îal.rfrî~et l

Th~, hweveril' iutliai t Le- d id. flot[ in La !at,[t il
re1 o ci- ilLf itn ue«, eaý f 'i le i ioa, in ,ol iii grî ý' i id iuý

neesa ý xpeu 11i il lohwer n ig Il n. 111iii C or i, nd i greal
dit fu ini i a\ii relui red. M r. Iln li lie ýou I i 1 u lep(

beenshoreued100 or 1 50 feet.

rlainis Hui ow in and 10 o at iu plant pisseai w ci

Defedatt wIII h)e e>'titled] to bis (ota fiacunbl-

Qrde ;o pai[ienti ont l10 p1liil1Y. of tu 1 u tlîeî"
paiilîg delendatîts oasta a:Suuoe

WEEKLY COURT.

lEWIARTON BEET ýSVCAR 'MAMVFA('T11INý LO.

.. ofiea Poniee iiiIî

Hite wýininig-upl of the eompany, metlHing bbc aippeiLat po
111( li-t of contribuiorifas for $.5,a blnedeuo

238 shares: and an appeali by- the liquidai or of ihie cnp
rami a porton of the aueorder, which allo\\ed îjasoof
$1,5o. for advatnces, made by MeNeil for the benefiit or theo

conalpro tanto against bte $1,675.

G. H.Wtffon. K.C., for MeNeil.

.H.Blake, K-C., for bte hquidator.
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TEETZEL, J. :-On Gth Augus-t, 1902, a cetlaefor 23,,

shares of the par value of $ ehd-e1ilril the(relu asý

1111ly paÎd up and non-asses~sahle. iwasiued 14o MeNeibt

he, ïn tact oniy paid to the c:ipn azi suîequal to 1-,1

ýlîarefs, and flic $1,V75 rcilîîleh par xaluc( oif the r-
niainixng 67 shares.

The records contaîn no0 evideace of an l'piate y

MoNeil for those G-( shares, nor does thorou appear- te hase,

been~any formiairl tonaltighm to brni;lbut 1 tiiink

the evidence isý couiclusive thait thley Nere 1-1u4d in the saill

(-ertificate w0hthei sae tbid lie hiad p)aidl for, asbu s

stokinprsuanie (if anl unidcrstamnding bewcilledretr
and MeNeil and other-ts. Ini othrords, 1 tink, ail effort

was mnade to issule stock at a ds'ut
There is nio doubt, il thinký, that Meelhad autuail kniow-

led4ge thit thle 67shro were ilot p)aid for,. iiiJ hok received

no d1011M, with thle inniocon.It beliit tlwr woud la. 111 for-

ther liabilityv cast uponi imi in rsetof tO~v .

Aft& reevg the certificate for the 23S shiarev, Iw trans>.

forred eule h)ar-e, and atterwardsý becrnea for >everril

nionflis co,(ntiued te lm a dliructor of the comjan. Wheul

lie tasrrdthe (on slîare hoe surrendered the curtiviate foýr
23S shiaros, anid obtained a new cerifficate f'or Ii sares.

Hoe alpears in thec stfock Iedger and in thcu stOck rugister a,
thxe holder et 231, sh1ares, and, in my opinion, hie 1, a share-

Ixolder in the oxpfY with ail Ilhe right1s andi( liailities, of

Fiueh al sharehioider, and, hiaving chsnto al-oept the cerii-

fleate of owesi f these hacand haviiug aç,tod1 uipen the

sa1ne with full kniowled(ge ot ail thle tacts, hit (uantot nowl\

re iat is statuis ats a sharehiolder in respect of thiern..

McCaeenv, Mclntvre, 1 S. C. 1%. Vani Page v.
Austin, 10 S. C. j1. 132, distinguishledý1

Whei(ther McNeil wouild be entitled te relief against the

comlpaliy, wbo isisued the stock as full'y paidl iii lhares. it ï,

not riecessary te consider; but 1 think lie lias ni) defence te theý

app~lication of the liquidator to put hilm on the Iis;t of (eontr4-
butons.- for the amount aetually unpaid in respect of the,
sh are . ..

(Reterence te 'Moelyv. Koffytentein, 1'19041 A. C. 10,,;.
Emiden, 7thi od., pp. 188, 189.1

The appeal ilust, tberefore lie dismissedl with costs.
Witb referenre to the liquidator9s appeaI, I arn et opinion,

with irnieb re-pect, n th le reterse -as li errer in allowing
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tij cti poi qsiin. Ioodm taI> \i vIPe, ;1îacohe
ii a 1UiP8lY icorpraied unider ihu Olnt arj Au.ýt (;al >Iot off,
aailt a ( aimi 1w. al liîquidator for i lic inoiunt uidiýlg oi Ili-

.8,am~ dbdbt d1 If>l himn by tIlie icia3 el-1rrmg 1) B.
S. O J 9? h. 11 sc. 2 ;sulîet' 2 f x~idîroas a
folow: Ay itrchldr Iavplad w ayOf qiofC 11101 Ii

whole or iii part, iIn. setI-air w1iici ho coldt set. Ulp aist
Companyilj exugept a <'lai 111l for tilipa<Idixied or saryo
ailowanceI a, a reidn or adireulor. of icoîpn.

Thi., hasreernc aîi ionlaî 5  sbrh lit
t1he natuire oif al <i f. bv rilîo ('f Ille eoîlaan

(Refer tg) lu Shaver v. ( Mfou,2 A. R.42.
To llo st-oT y a shreolerwo i, :Ilso a reilr

w'olld ti1atc *iL ~it. and îliitcntiuîî of t he WIinding-11p Act>
tile rulfing object of whiech is Ilie itrb tioîl' Ili(,
a iaivn iopnyanognseeditors pari pa"il ai
1 cannot voxîstrueii the prm' ii' )r o 33i or the 0lntârIm

C'4,ripariles Adi a.,Xtndn IheI righllt (df set-off ta p'roceý-
?ngs1 miganst sharholersuîîd the Windilig-up Acf

Il 1s quite [Ilriuon th athriie thlatule. se.
give.s tho ilto stofn againtii c liudtot1weiin
aumthority for allowing. set-off.

[Re Mýiicio Sewýei Pipe (Co., 'à; (I. IL. ý289 dstnuihe
As regard fl aw a]lowîng il set-oiT15 o lle debit agaius>

anrbr a (dmnistered by (lie ('ourts. whethler of law or
equty bth ]il tlis country aii( Ii Eughand, thu iuIitualjtv

ttencros-deubis or domnanid hasi, alwýays bven the udor
Iying1 esu eil an find no case w holire it baS been,1 alloweýd

in faotu of al iontrîhutorv -,haroliolder as1 agarinjIj, a liquild-
ator bu th caes re ery nhluroli, gidsc loao

Llefereiwe to Maritime Bank v. Troop. 16 .(.1 4
~ 7th cd.,pp. 2629 atns(onavLw

There wasii a ol deal of di'Scu>5 iQon ilpoin fli argumient
as tia the effeet of fihe winding-up of th leopn uipon right,
tornferrKd upoii shareholders by thie Ontaria Ad(., Mr. Wiltson
(,nteindingý that the Onfarîo LegisiJatur(, hadi tlie powor ta,
Andj did definie his client's riglits in the statute limier wich
thie compuiy was organizcd, alnong thcse, igh-It: being the
righit of set-off against the comnpany, and an 'y eredittir ruing
11, respect of unpaid stock, anddý ttteerghsCOuld not be
curtailed by Dominion legisiation.
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Again,3t îhis argument ir. lkecnnddthiat 1l%.

cinding-p Art i-. ini the natureo iioi.c 1tgiS1Uol

\it1ini theo uxilusiio jurisdietion of 11w 1)11ilini, 'i 1-r1iamnIent.

;111d there-fore- ini s>~~ uc)i Itgi>l;I[ion il \Noldq 'tvt Coim

prit-nt tri modify tir alter tht, >taU1 of a irlîle in Ii

(y par ày nt eredîlor su as to, m-curw rataPu i ext ihuti)n of thY

vmay assets allluong ail >rdi ou ie ushîgv.Ipu,

.APp. (las 409; Ti-nnaniit V. l,>ion Bank 191A .3

1 do iîot deil itutesr ol <eidetii, point, asý 1 hu

tueo riglit of li- dc oti titi on hc bruaid grokind it

abe il' mtalt betwcol 11w tïlailîn ofl the iiqiidt

agins MeNil andi bkNuOy l'aim as a ucil ofu tho

foply or' 11l1 roeo1e fully dlis.VtlsetIil i th 1i'rup
iibove citud.

The iqadto appeal will, bcrfoe Uv lloud ie

I~\I.UNIIIG;,(J. .PI 19TU, 1905.
CHlAMB ERS.

LOVEUL V. LOY ELI.

I inon-IMnntC) der 17 iglil /,,-, i moltt nt-isbu rue.
mnîts.

Appieliv deeny n 'rom liorder ut Maer in ('h1ainbter.

aiitu 101, ruquiriflg ilefenda111t l pcly $1 ekinterinl

G. Il. Wiltson.N K&., for defcndantMI.

A. 1. Snclirfor plainltif!.

itff(!xt, to declare thakt platintif! 1mst tauinî îl1w action, .

teeiý; no Iauthority for- such al course'. _Kit v. Keill,

71'. 11 L4I, Wilson v. Wilson,. G P. R.- M"[1and alkr Y

WailkeIývr, 10 P1'. 3:3, aire d1irect auiitws contra.

TofinfincliaIl iiens8lC f tli t- e n atc

Iarly (if 1hw Illnsbilnd, soem to 1we proial illy subl-jevt

9)f dOliealith niarriaig( beinig OFve or adxnitted.

Iluithv Sithll, 6 P. R. 51, Fal'eyw v. Fatlvey, 2 O. W.

176, antid Pheýrrill V. Phierrili, (G 0. L. 11. 42 2o. W,

1091;, iIllfs.(t ion1s oif thîis kýind1 did previfl to defeat t1l

41aim for lnterim aliiuony, but the( daite oIf facts heure is jili

dlitrgrt-lit.
A\plpi 11 ivith costas.


