
Technical and Bibliographic Notes / Notes techniques et bibliographiques

The Institute has attempted to obtain the best original
copy available for filming. Features of this copy which
may be bibliographically unique, which may alter any
of the images in the reproduction, or which may
significantly change the usual method of filming, are
checked below.

D Coloured covers/
Couverture de couleur

D Covers damaged/
Couverture endommagée

[Z Covers restored and/or laminated/
Couverture restaurée et/ou pelliculée

D Cover title missing/
Le titre de couverture manque

[Z Coloured maps/
Cartes géographiques en couleur

[Z Coloured ink (i.e. other than blue or black)/
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/
Planches et/ou illustrations en couleur

Bound with other material/

Relié avec c.autres documents

Tight binding may cause shadows or distortion
along interior margin/
La reliure serrée peut causer de l'ombre ou de la
distorsion le long de la marge intérieure

[Z Blank leaves added during restoration may appear
within the text. Whenever possible, these have
been omitted from filming/
Il se peut que certaines pages blanches ajoutées
lors d'une restauration apparaissent dans le texte,
mais, lorsque cela était possible. ces pages n'ont
pas été filmées.

L'Institut a microfilmé le meilleur exemplaire qu'il
lui a été possible de se procurer. Les détails de cet
exemplaire qui sont peut-être uniques du point de vue
bibliographique, qui peuvent modifier une image
reproduite, ou qui peuvent exiger une modification
dans ia méthode normale d( filmage sont indiqués
ci-dessous.

Coloured pages/
Pages de couleur

Pages danaged/
. Pages endommagées

- Pages restored and/or laminated/
Pages restaurées et/ou pelliculées

Pages discoloured. stained or foxed/
Pages décolorées, tachetées ou piquées

Pages detached/
Pages détachées

Showthrough/
Transparence

Quality of print varies/
Qualité inégale de l'impression

j Continuous pagination/
Pagination continue

Includes index(es)/
Comprend un (des) index

Title on header taken from:/
Le titre de l'en-tête provient:

[ j Title page of issue/
Page de titre de la livraison

Caption of issue/
Titre de départ de la livraison

Masthead/
Générique (périodiques) de la livraison

E Additional comments:/l Commentaires supplémentaires:

This item is filmed at the reduction ratio checked below/
Ce document est filmé au taux de réduction indiqué ci-dessous.

loX 14X leX 22X 26X 30X

12X 16X 20X 24X 28X 32X



TIIE

UPPER CANADA LAW JOURNAL,
AN D

MUNICIPAL AND LOCAL COURTS' GAZETTE;

VOLUME X.

FROM JANUARY TO DECEMBER, 1864.

BDITID BY

W. D. ARDAGH, ESQ., AND ROBERT A. HARRISON, ESQ., B.O.L.,
BARRISTERS-AT-LAW.

TORONTO:
PRINTED AND PUBLISHED AT 1 & 19 KING STREET, BY W. C. CHEWETT & CO.

1864.



J11UNTFD AT 'FllE STrAlI PRESS ESTABLIý;IIMET OF NV. C. CIIEWLMI & CO..
1 î & Il,) KING ST REET EAST, TOuRONTO



G3ENERAL INDEX.

A/bboit, Ilhr.-Ileview cf bis work on lnsclvency Act ....... 336
Abseonding Vcbtor.q-Affitiavits-Jtesidetice . ... . .... '69
Account Stated-Evidence off........ .... ....... 157
AtItinistraion-llond -Contlitio -WYabting assets ....... 84

Sec Executor.
Alimeny-Rule here ,ind iu England..........................2-13
Amendinent-Of ju-gmcnt and execution-lligIitm if otiier

crellit.'rs to, oljeet................ ............ 68
On payrnent of Costs-D)e1ay-itcécitid;.ig order 128
&~e Coroner.

Animais, liabilit>' of owners for damages by .. ............. 41
Appeal-From Coutity ........ellodPrctce 185

Se Summary Convictions.
Appearatnce-Spe Practice (nt Law).
Arbitration-Compnlsory refèrence of Attorney's bill...... .. 27

Refèece ut Y. 1.-Time for tnoving Rgainst 70
Arbitrator's lees may be taxed ...!.............. 72
Setting noide itward-.Niscondu-.t and discretion

cf a:bitrator......... .............. 27
Arrest-Act amending Act xespecting ................ 232

Liability cf defendant and bis attorney for, under
illegal oarder ....................................... 328

Setting aside arrest or capias-Affidavits. ...... 70, 2.1 (
B>' a triok-Denial ............................... .. 104
Set aside on condition of no action brcing brought ... 1 29
0f judgment debtor nfter exarnination.............. 240
One judge setting oside order of another-New

materials.................... .................... 246
Ashbnrton Tre.aty-DoAq fot include burglar>'............... 1 «
Ash ton, J. Iub!ey-Appointment of......................... 146
Assessnient-See Taxes.
Attaclîment- Se Absconding debtor -Division Courts-

SIeriff.
Attachznent of debts-Soveral creditors-3lode cf payment... 66

Accruing darnages........... .... 66
Sug~gestion of death cf garn!shee-

Exceution........................ .. 189
ln bar ls cf exceutcrs-Simple contract

debt-Attaching order diacharged ... 2613
In bauds of administrator............. 301

Attorney-Practising withont certificate-Right to recover
fes............................................. 111

Application against-Taking attidavit off file ... 279
Striking off roll of Court ................ 41
Solicitor's lien-Deliver>' cf papers ....... 275
loyaders cf the profession.............. 258, 277, 278
Right of, te practise as advocate ilu Connty Court 49

lu England and West Indies,
250, 252

Articled clerk-Absence cf clerk-Servico for
remainder of time ....... 55, 82

Age-Affidavit................. 83
Fihing articles and assignments.. 250

Attorney' and Client-Death cf country client-(Torontc)
agent-Rvocahion cf nuthority .27

Negligence - Retainer - lfeasure cf
dmageq ............. ............ 27

Purebase front client - Pressure -
Undcrvalue........ .............. 28

Deed cf gift front client to counsel-
Undue influence................ .. 167

Promise of gift b>' client-Lapse of
time ............................... 55

PAGIt
Attorney' and Client-Coste-8nle under mortgago .......... 12

ISpeciail circumstances ... 100
As betwcn attorney nad client

or part>' andi ;arty......... 100
Taxation - ltefcrence a% in-

stance of tîtird psrty-
ILiable ta pay'..... ....... 131

Services net strictly profes-
sionil ..................... 327

11>' wlion-Itailway Act ... 330
CompuI:-ory refèrence of bill,

to arbitration.............. 01

IlaiI-lleliet of-Clîarging defendant in execution .......... 298
13ailiff-See Division Courts.
Baldwin, Ti. IV.-Appoiitment as di8tributor of law stamps.. 285
11anlruptcy-Ste lusolvconcy.
Blanks and the Usur>' Laws..................................141
llauis-3il1 of excîtage- Collection and remittance "...157
Bar Costume ........................................ .......... 145
Ilarrister-Cannot contract with client for payincut cf tees, 54, 161

llight cf Colonial, to bo called to Bar la England,
195, 262

Riglit of Canadian, to practico in West Indies ... 250
ill cf E ch ange- Drawi ng, &c., in uamoe of deud person-

Pleadaiing .... ........................... 27
Consideration - Deliver>' of iiitestatC's

goods .................................. 27
Fraudulent drawing-Noticc ........... .84
l'art paynient by drawer-Action against

aeceptur ............ .......... ..... 1.
Accompanied by bill cf lading-l)uty (

agent................................ . .151
Rate cf interest on, aftcr maturity ...... 154
Autre action-Abatement ...... ........ 308
Endorser on note payable to bearer ... 319
Sec Stamp Act.

Bill of lading-Missing goods-Consigneo .................. S08
Set Bill of Exobange.

Roys on Coroners--Review of...............................196
Bridge-Whea public bigliway ............................... 98

Lying between two counties.,...................... 265
Buchianan, I3aac-llis late work-Reviewv of................ 279
Burglary-Doee Oct corne within Asbburton Treaty ......... 19

Campbell, Wm. A.-In mcmoriam............................ 232
Canadiau Barristers and Attorneys-Rigbt to practice inWest

ludits................ 250
Richt te practice in

Capis-Wrt ofSée rres. ,England.............. 262

Capital Punisbment-Royal Commission ............... .... 286
Carrier-Action against--Felony-Nonsuit................... 37
Certiorari-Declaration for different cause cf action-Setting

aside ........................................... 189
Conviction-Notice to magiqtrate .............. .. 264
lu aid of prcsecution-Plowcr of judge...325, 326
Application for, b>' plaintiff, refused.............3830

Clambers-Scc Judge iii Chiambers.
Chancry-Jurisdiction of-liights cf the Crown ..... ... 77, 78
IlChesapeake, The"-Notice cf report ................. ...290
Choses in action-Asinabilit>' of, ut law ...... ......... ... 202
Circuit8-Spring cf 1864..................................... 61



INDEX. [18641

<i~~tS-Atii~o f 1161 ........... ........... 23 1 ea Court'--r¶otinz unIler cillour of court 4ce~

<~niI(Xi e.. i ~dtof .......i-.~~;~~' . 1 f; of lVc.ait t ercd)n. 90
couilici of I~s .gînny-lrîcîiav îid *V»M1 sal of îtiî nater atioch-
Coitteýttîpt of Court-loier of 1) C. à udge tu fine fur ..... 152 i et ................ 324

Ste Practice (ist Fquisyj. !arîae-oîxutu of ule t)..... 3119
Conteet-in rIL-trititt Of trit'o ..... .. *.... .... 65 Commet fées- Thel puer crdicor....- 21

C.............u~reqistio~. 112 liti nierd of (1(c profee4on ...-.... 2 58. 277
Deduction front Inicu-1'ettaly ........ 112 Clet ks-Citaîgu fur making out. tccouait ef
Statute of ................. ....... 13 fet oit aut1 ......... 259
Mis t......... ....... )-l Pe for receiving tra!ýcript«.. 269
Tc be perturnied in V 8 -low p....l . 1 tr0 Notice of nct ion-.......... .9M
Conditton l'orn-gcknea u lcaee ..... - 1&,7 lliia-igit, te purcbaue nt a(tction sale
Joint-Trover . ................... .. 20! $ of clvrk .. .... ....
Isuistituîsnt roîeAcpa e..... ...... 211 Trai n w nwi practice of-
lci.'ion of, beroru r.............g. 21 f>c;~a nrt cq9. of watrrant ... 93
Speoiic performace- Parot e..i..... 14() Protection of statute ...93, 121, 149

Veati of .......-1faî Cota 224 TP'mpiuisers al, ?»Ille..-...... .121
Com.pensation for dtficueey ... .... ..... 2441 Act douet in l pur:jualuce of oct", 149

Set sale of goodoi Noîice eta t o . 5,203
CovyneeIoiinof, in U. C... ........- 2781 Linttuation of action.. ....... 204

Conviction-see aitae-uîsr Convicfiun. Wylîere action to be brought .... 204
Copy riga t-Ailien- Work publialed lu Ega...........2491 Tendier of antds before atction 317
Coroners- Thoe Corner u ,n(," 5'7 I~t~ c u t 1

searching $or writs ini office of ..... *.... . 139' Domicil-See Conflict of Ltwa.
Prncttcal treeOti-e on office and dutes of ....... *96 1>oiatio mtiîs cifus...... ............f.. 308
lavaitli ottat.Aonln->wr f court or Iiewer, Itiglît to, nlot -ýeiznle utuier tzeeution ...... ....... 136

jud'ge......... . . ...... ...- ........ 325, .2 6 (fTer to a.gtEdec ..... ................... 180)
corporation- 1riv>îte- A muti ou ci' uembers ... .... 2:. t Draper, Cluief .Jotitie, Addres& to, on opeuing Court llisso

Tret'pwa.a-Notice of actiou-.................. 98~ At Norfolk ....... .......... ... .... ................ 313
Se~ Joint, Sto'ck Companyý Draperl, as 'o-poitittn Counily 116......l

Costs-Sc Attorney andCie- asr1-raîc (t
Lsw)-Security for ot-rem Ercî.:

Cc-nnty Courts-Çee A1ppa-A1tîornev. Overhioldling Tenants........ .. ....... ......... I
CountyJoe-ro se enactineut as te coaveyancing by.. 89 TIse Modern jepealers .............................. &6
Ci iminal iaw-warrant of Cominitnient. To Law StudTýits». .............................. 6

.Nu stateniont cf pince where crme lionor to wlîota botter, &c., ............ ......... 7
comsnitted ............... ...- 19, 321 The tardliness of Judges .... ,,......ý............... 7

Nu Offenco cîîarged witlk certainty ... 131 New Law Books.............. .... .............. 8a
1Il dcfuult cf 8ureties Io keep the pence 1:13, United States conscription Act ....... ............ 8

lnqanity as a ground of deec ........ 50 Vncaucy on the En)glisîs BeaUch........... ....... 8
Midetanour-Atteîopt te commit fclony .... 308 Merger of Billse and! Notes lu Sîteciaities ............. 29

St llitb(eas Corpu3-Magitate-Sumwuary Sumtnfiry Procedîttro before Magistrates .......... 31s
Conviction. The Coroner Nuisance .......-..................... )7

Crown-Remedy of subjeet aga inst-Jurisdiction.......77, 7 8 partitiont cf Reni E.State ....... .................. 60
The I Law Titoe"...................-... ..... 61

Damatges-M.%easure of-Attorney and client ................. 27 TIhe late Charlces . SnîalI ............ ...... ..... ... 85
81sieritT-1!icape ... .......... ...... 1,7 A Good Appoinitatent......-................. . .......... 86
Cou trac- llreach............ 259; The Itench andi the Baer.... ......................- 86

Debenture3-See Railway Comnpaay.
Deed-Rectificatian-Lape of t ............... ........ 28

Voluatary deed.-conse ............. 167
Deecription în-'a.sa .........otu................ 5

Deed poli-.Nortgage-Legal estate passed...............1133
Demand before suitý ....-................. ,................. .36
1>!sress-Sie Landlord antI Tenant.
flivi?,iou Gourts-Bocd hy t§tntutes-Equitable juriediction

cf-" The modern repealere..... ... 5 15
Effective workiug cf the yîtSog-

tiois...................... ... ....... ... 35
Proposed atenients to Act respectilg -89
Ylite Act repectiog ..... 180, 199, 236, i60
Sttape in .. ........................... 290
ILight cf judge te fine for coutompt....152
Crimineli information against judge of ... 15-
Case cf acin-Wer arises ......... 3 4
,Prohibition-Power cf J udge in Chambers. 269:
Cortivrari-Reoval cf suit by plaisntiff.. .. 330
Transferrinig judgoeets front one division

te Another ................. . ........ 35
splitîing 'mn.,--rlito..........65ý

Aîucmcî-tuaenene o f suit......66
Service cf processa.............3818

Reporte ond Reporters........................ 87
Elective jufficissry............... ...... ........... 8
Division Court 1.egislat:on..... ..................... 9
A Frst Close, Law Reporter...................... __91
Sheiiff'e Right te Poundage ........................ 113
New Couoty Judge... .............-....... .. 116
Our Blanks and our Usury Las................ 141
Bar UCotume ............-................ ....... 145
New Blook of Formae..................... ...... ..... 14-5
Thte Law cf Replevin in Upper Caniaa..............169
The &tamp Act (Bille and Notes).....e................ 197
Tho Act respectiog lusolvcncy...... . ............ 1-25
Law Society-Trinity Terua, 1864.............. ..... 231
Ia maemoriam (W. At. Camapbell)............... ........ 232
Stamps on Law Proceeding8 ..... ............ 253, 1.81
Death of Vice-Chancellor Esten...................... . 81
A Disgracefut Libel. ..... ... -............... .... 284
New Appointment (W. IV. Biadwin) ................- 285
Deatb of Chief Justice Taney.... ..................... 285
Vice.Chanceillr Mowat .......... ................. Mi
Titniber Sldes ... ..... ............ .......... 310
Th'io labo0 Vecc.Chanceller E:stcn.-...... -............ .312
Comauon 11!ess Rprehp. ................. 3813
Law SceyMcala Term. 1864............ 313



1864.] INDEX

SCW Gar Uiqft- I nt Nnrolt....... ....... ...... 3131 laovay-1» ct r4ctn. ............... 22
J~r?.ourint i.4 Wety Iî'orir.3141,fr .o n W3,1 13. 314

Jjct Diit -NIr gge- %oi t~' uo î n. ...... 95 Mr. Ai~çWPO. oit lait, .Acî-ilevitW of .
l'roof or litltk-.ortgLge . .. 1 _26 vn-tttkctpc'~nQ .lrîn by dei,f1 26

Scciriîy for cos,îs .... ...._..... 160 Ezonitiation of pleinttili on judguient fur cohtb of
Notice hinting .....[.~n ... ... 161 deri-fco __....* .. ..... 38

Lhiitt defct)c- Judigineut and execution - In Co, Ceeurt on triinîcrilpt front D, C. 90
Ir n ce..............i.. .......... 218 Ortler for .,e~ .... -.. 240

WVrit issue! in b1ànk-Precipeý ............ 187 Application tit coiimt-Ustifao.
Se;ondI action staycel whlo former pnng .187 tor-y artswe-rg ...... ..-....... 822
Tenant refui.ing to go out-Itecgnizance te pay Inieurance-1" Total lo- .... . .. .. ...... 63

diliuages ointcoste_ ..... ......7 Sec Lift Insurance.
Notice of tidoe-Application te ame nd... 189, Intereet on coupons of raitroaftl bond,4. .. .... *,...... 21

Elctcq-tsî,l o f corruption at...... ........... 175S On Preeluiseury note-tinte atter niaturity. 151
Eletir ,lcay-sl Ofn ,peciiilly ened,)k'e1 wîî-Judg n t .. ........

nýlitit,4 heforo 1 8....1......... 6 ..... . Mee Oe 1h Co)n ictei lu U.S...... .V -. ..8....
LVsfen, of h.Ci cllor-........f.l....... 281 Sec 'rnr!p

AdiIreýs of V.C I)r,-oa1rnt Giuic Interplenikr-. 1'nyllinî of mceney ilito a1nI ont of court... F)
Estinfants .......... -.... y 27 L Itiglts of ex(-eotion ......n6~feto . 1 3-

Sale of gccds_.......... ... ...... ......... .295 I teecindis)g order on grnndu of deln. ....... 299ý
F.rideace, Scientilic, and Af experts.................... 9 Style of cuoC t of iio day...... .. 29

M edical nnlriie................. 224 Sec lAvision Courts.
Set 1'ractice (in Equity). i.su Bo3-N cessity for ..... __... ... ................ 4e

1;Xn.minaîtion of judgintut debtor-See Iniolvent. -)ttre,11Jesn .BApitetoa ir fC ... SeExcution-Actiotn for iu.buing, for moecîhin due-teurr1. Jà.«,J.D pennetca lr fC ..... 8Fi. fii. ln'-p writ-Setting aside. lRý i I8j Joint ... rc:Trvo ....................... ...... 209
Void-Infornil tr8s'cript frein .ý C 324~ jotint stock Couipzuy-ltoatd of, n'.t a 1,ublic leighi ay ...44

Benewal of-27 V. c. 27, e 2. mot retroeptctive, 8'23 1>nly of coiqtpany to repair.. 44
Exemption Act-.%aster nnu servant........... Il LiahiIity cf provisional directors...56

Executer-llower of, te asslgn nicrIgnge...... .... 7f9e ,2 2Judge inCîmes-llio Chamobers during A2iis and
Action for use and occuliattua.......... ..... _941 Terni -....... .................. 83
Power over real ..ta ................. ... .... 111 Power of, te order bricgiug lu record
De àoni oofPItf plene admintsirava......... .. 808 Io enter judgtnent.............73
Sc~ Atvachment cf Debîts. Effect cf unrevered orde..... ........ 129

.....-Eid c cf ........... 1.......... .......... 9 Plowors respecting )tuacea corpus ... Iý.3,
825, 821

False pretences, obtiniig mcncy tmnier...................... 13 SelGing asido esch cthers orders ...- 246
Fainiy arrangement-Rc ifi cation cf deed .................. 28 Amending coroer's warrant...... .. 825
Fcxnc cverz-Sée Mnlrried Woman. ordering etrhicrart in aid cf prosecution 325
Fi. fii,-Writ of-Se Execu*.ion. Prectice cf consulting brother judges... 138
Foreclosure-Se Practice <in Equity). Judges-In Upper Canada-Titeir labors and Pay.......... 334
Foreign Enlistinen'. Act-Warrantfi under.. 130, 24, 267, 331 The tardiness of, lu Il. S. a$ eompared -Xith Canlda, 7
Portas, New Bock. of-Notice cf........ ...... ........ ,.. 145 judges' Orders-Is.suing execution on ......_........ ...... 106
Franodulent couveyance-Paureasz nt. Sberiff s ale ........... 47i
Frauduiznt preferencc-&ec Insolvent, Judgrnent, Delivery of-

Error and Appeal-Augost, . 6...... ........ 231
Garnishec-Ser Attachoient of dehts. tQOueti's lench-Dccember, 1863................. 8

Gift of cliattel inUEr Vîeos-Valu1ity ............... .... 1-j Febrchy î8... ............ 62
Godey's Lady' Jkaok-Not ices cf ............ 56, 84, 112, 280 1 %nrc, I864........ ............. 462
Grant frota .rw-Ig.ayPses ....... .......... 122 May...... ... ,................ 146
Guardianship lu socage-%Vbent it ceaýcs ................. .. 15 Aunu, 1864 ..................... 17'

Ilabeas Ccrpus-Deubt aq te sufficiency cf warrant of cean- September, 1864'. .... ......... .256
tiient.............,, 133 Nothiilor, 1864............. ..... 315

Aftdiis-isrei o f Judge........ 1IJ3 Comnien Pleas-Decenher, 1863 ............ 9
Whether warrant or a copy sbould be re- Marbr 1864 .................... 6

turned te writ cf ............ 183, 326, 326 Mauno, 1864--...... - ........... 173
Powers of Judgo lu Chambers reepecticg... J uetme 1864 .............. 2..6Ô

Cetirrilaad f183, 325> 326, 329 Prtic6cer Cout-Jnc 184. ................. 35
Cetirai n idofprosecution_...32b, 326 patc or-uc SG ............... 7

Cn'utody mtt' for muppo.see crirninal malter.. 31?9 Judgtuents-Mo.dc cf gîviug ln Superior Courts,.......... ... 139
Ne rîght te ge beliind writ or warrant te Setting ade. on payaient cf tests witilaîîiited

determiae legality of cusIûdy.......29 iime-Tenaier-lcfusal threugh errer ....190
JIlimsiten, Alexander, Lirf ............................. 91 Satisfaction -luterplender ............... 103
liar1>cur dues-Nlaaicipal law ............................... 2142 Speciualîy endorsed wr-.t-Fraud-Colluion 213
lligleway-&ec Grant frein Crown-Joint Stock Corapany. adcýsdTun-Dsrs-Etrn heg idw
Ilnsiband aud wite-Sec Marriedl womaa.Lnlr n eat ites-Ftrn hog idw

Treeucas;a le illo ........... 4
Infant-Representatons b-.tpeAd1iccn . 272 lniplied authority te di5train... 55
Injunetion-Agreement not te trade within certain haut Preperty in lse. . ... ....... . 3os

Sec Trade mnark@. Set Ejcctlaent - Seque2tratioa -Use
11nsanity-Sce Crijniual law. andl occupation.

7.uYLo-Lu-..sso nçn snuv......u11 1~l*. .. . .
cilicial __ f)u ý iftw MOOKS- ÇsZ Ce 0 nt,%v wlar ý§ ........ .. ...........



vi.INDEX. [1864.

-~~~A 14l . 'J
Laie .1i'ga:-ine nul La~tc Reri(ew-Notice of ................. i Mortgagor ti n rgg uci~ by assignee of mort-
Law .....r...................... 1l 87, 109, '111. 3061, 11-5 gitgor-Licîî for ticfic:ency... 80
Law fcc1-'il sf4et ............... . 6), 112Lease tjy iiortngor-ljectitcnt. 95

Scllir-ti p exit titi nali T. 28 Vu,. ' .. 3 i'estrîîctîoî of' buiîldings by firt-
La w Sct- . c1(if u liev; I 11iic Iî................. .. 1; :11 Application ofi' i surance nioney 191

Vasil t> liii-T. 1'. 28 Vie ........... ..... 2t1 X IpI Cico of* ren t - iteceiver... -74
1 . ,'. VS Vi e..... ........... 11 1t'IîîjtlîMoin iii Poo-

Attornecys auslisitted-T. Tr. 28 Vic ........... 231 8e-jion inaking iui prvetnents. 302
M. T. 28 Vie...........313 Sfe llractice (nt Law).r

T'aw Stamp Act ................................ 200, 2-33, 281, 290q trairai, ViteoChainceUlor-e\ppoinàtment of ................. .809
Table of Stnspa-Notico of ................. 8(;8 Municipal Iaw-1'ower of Rleuvs to moye, &c., resolutions ... 63

L010 Tients-Neîice of ........................ ...... .. ... 61 lly-Iawi-Eforci cg fine utider .............. 83
!.ea'îo with riglît of purchase-Assignment ................. 206 i Negloct te inove aniist-1-junc-
Legal procedure ............................................. 1M; lion te restrain 'Mun. refused .. 136
Le iii:' Il lac ksto lici-Ii.cviuw of............. ............... 168 Delay in sneving against .......... 294
Lez loc contractus ................. ...................... 1551 îîgulatioiî of msarkets ........... 182

...............idcnc ................. ....... .7 . lorin of conlvictionl uner......... 307
On n Cliief Justice................................... 284, Liability of Corporation acting vithout sent

Lien- llankrntptcy-Advances............................... b6 or Ily-Iaw..................................181i
Sale of tiiiiber--Trover ............................... 130 Late Act redpcrîng.......................... 233

Life inquritucc-Assigîîment of policy-Suicide.............. 2-1. Il arbour dues-Firewood-TolIs4....... .... 24.1
Limitation.-, ?,înîute of, in Diiion Courts .................. 16 la-jue of debentures-Debt. ................. 251

Late act respecting ........................... 232 Road l yioè- botw'n two countie.-jýurisdiction 265~
Locui çlaiidi of third pnrtics-Jttcgincîit crtcditors-Ancnd-

n'r'tt......................................... 68 Negligcnce-Centribiary ................................... 257
ý)f t4.tib«, -tienit judie~nnt creditors..............'213 I Sec Master aînd Servant.

Long Vanaîen-Praictic:ti heîîefit cf ......................... 2241 New trift1-Snait daimages-Public rigit .................. 1
Loiwer Canada )Zprs-lieview of ... ...................... 660 Norfolk, New Cou -t Iuu8e ttt-,Iddrss te ChiLt Justice

Draper .............................. 1................... 313
MefKentie, Judge-Ilesignati,,n of-Adslress te .............. 8G Noîîîry public-Wlîct. anti what liabilty,.................... 278
Magistrates-Liability in.îrespass-Quaillbed conviction .. 207 1Notice of action-flona jîdcas-Rensonalble belief .......... 26

Conviction voiti for want ot seat............... '07j Trespîass-Corporatioci.............. .
JuriWiction-Allegation ofrjualice ............ 207 Direction te jury. .. ...................... 167
Plaiîitiff 1,guilty of offence," &c.-Di.mages .... 207. See Division Courts- Niagistrate.
Notice cf action-Voiti conviction-Dcscription 207 1Notice cf title-See c jectineiit.
Convietion-Ccrti orari-Notice ................ 21,4. Notice of trial-Countermand-Remanci .................... 65
For county-Jurisdiction in city .............. 264
Action nguinst-Co8ts ... ............ ......... 270 Order for payment of costs-Service cf suminens ......... .220
(.emmitment witbeut taking evisence-Jurîs- Overholding tenants-Tse law ini U. C. re.4pecting........... 1

diction ........... ... ..................... 291 Late Act rc8pccting .............. ...232
lteturniing convictions ......................... 30r6
Iîivalid warrant-Ainending .................. 325, Parlinnients. Colonial -Privilcges-Cnanti tting for contexnpt 162
Warrant net stating ashere blows inflicted or Partition-Sale cf part of property-C. S. U. C. c. 86, a. 32, 16

offence committeti........................... 325 1'rocedu re cf Courts of Comen Law ............ 60
Cemmitment of wîtness for want of oui eties te Partuerslsip-Diss;olutîion by decree-Intcrest-Rcsts ........ 64

appear ........................... :........... 335 Or principal andi agent. ....................... 135
Sée labens, corpus-Suminary conviction. Expiratîion-Application ef restrictive clauaes 140

Mlarrieti won u-Coneyîsce by, unsier age ................ 1,5 Divi.sien of profits.............................. 14t)
Mertgageoy. as surety for liu.4baosl-Eq>ity Patent-Action for iîîfrit ,ýinênt of.-Treble cosîs........46

t0 settlemnent .......................... 27 Peer-l'ri vileges cf-No exemsption frein being aworn as
Carrying on business-Trustee ........... 27, asitneRs...... .... ...................... ................... 111
Marrieti before NMay, 1859-Liability of lier tPleasling-Several niatters-Sufficiency-Costs ............. 216

estate for linajbaud's debt................ 299 Pica te damages-Rescisbien cf centract betoe
Martial law in tlic Unîited States ............................ 164 breach .................................. ......... 216
faster andi scrvant-Wages-Exinption Act .............. 111 1ndefinitene!ij ansI uncertainty cf ................ 289

Ca 1relessuess cf rervaîit - Plesding - Sec Practico (nt Law). -Practice (in E4 Iiity)
Msterislity-Not gnilty......... ... 218 Political eqsiality ............................................. 147

Negi ige-ce-G rat uitous liceus.....308 Police M.%agistrates-L.ate Act respccting..................... 233
Master's nffice-Sec Prsîctice (in Equity>. Peundage-See Sberiffe.
Mîessure cf danjages-Sée Damages. Practice (at Law)-Death befere verdict-Court amending
Merger cf bis nut notes in specialties...................... 20 itsjuîlgtncnt .................... ... 27
Misdemenneur-Sec Crimuin'ul Law. .p...ic-ceneLale ........ 43
Modemr Repealers, Tlîe-Law andi Equity in Division Courts 5 Ilosuflicient cntry cf...245
blortgage-Amsignmeut of, by exectîtors of incrtgagee..79, 126 Passing records- Necessity for issue

Set Principal andi Surety. boohs.................................. 46
?îertgsîgor ands tuirtgtgeo-Tteleaqe et mortgage-Trustee ... 17 Cobs-Serral dçtcndants-Verdict for

Evidenci-Ceets;............... 106 ioie...................... 40
Cuvennnt te pay-Order for de- Suin paid loto court within Ce.

ficiency-Stat. cf Fmauîds...161 Court juriscliction............. . 4
Cos!tIj of sale un ter anortgsge - Negecisîtions befere suit .... ..... 654

Attorney ...... ........ ...... 4 2 Iloste iii fliccai.sc"-Mýeanig of 72
Riglit et posssion ns ogaiiîs t Orier fer-Service of suinoes-

tennt of i irgagor *......._...80 E:iforcing ............... . 2



1864.] INDEX.

i'AUIE
rractice (nt Iaw)-.Csts--Setting aqide judgment._........1 lit

Of rate wlien ins part b>' conasenat
of one paîrty..................2-15

Nono ta bc taxed wlacu noua
incaarred...................... 270

Verdict fur 1 s nul noa certificatc

-settiuig off costi ............ 320
Jlenian,1-Notice of, counternand ..... 55
Ilropping a defendaut iu declaratiou-

Non. Pros............ ............... 66
Reference at N. P.-Tinio for nsaving

aigainst ................................. 70
Campelling plaintiff ta bring ln record

for cntry of judgment................. 73
Irregularity-Verdict subject ta refer-

ezîct-Second verdict................. 69
Efflaargetaent of sum:utous-Stty of pro-

ccedings..............................1 5S
Issuing executian on judgQ's or<ler .. i...16
Plen against goal faitla-Striking out-

Terns ................................ 190
Delay in taking out rule nisi ........... 263
Second application in Chttnbers-Ncw

fac ts ................................. 071
Practice (in Equity)-Service an party in Master's Office b>'

advertiding ....................... 137
Deinurrer ta part of bl->auif

i ncapacity .................... ... 28
Pleading-Neguîtive plen-Answer ... 112
Foreclomure-Itegi8trttOn of decrees. 251

Bis fied on regiàterel judg-
mnt-Nlser's oflice .. 833

Parties-So ici tor--Bank rup'y-- Frau d 28
NMarried womnn -Suit b>'

busbaud....... 51
Ilusband abroad ... 112

Mlaster-Appeal front repart......... 245
Takiiug accounts liefore-

Generai oenfers ....... .. 273
Incapncit>' ofdefendant-Appointment

of guardian ................ ....... 28
Veinue-Imperfect description of pire-

miees .............................. 106
Order ta cet ......................... 1Io-
Payrnint of fond long in Court......28
Production ofdocuinents--.4ffida't, 140, 162
Principal aud agent ................. 302
Decrce-Dcath of one plaintif ...... 140
Order ta ive-Creditors suit.....1617
Dibmisbing oill-Takisig replu. off files 80

Undcrtaking ta iin8wer.. 81
Contempt - Non-payanezat of nîoney

orderel....... .... ...... 332
Enrolling àec*rëee*-P'aying out mnne, 81
Crass-exiiminsîtion in court-Absence

of wituess......................... 224
Delay' in moving-Plea of poverty..332
Advertisement for sale-Puffing ... 332

Principal and agent-Ratificationl-MaIney paid .............. 55
Or partnership ...................... 135
Bill of ezchange-Banks ............. 151

Principal and eurety -Payaisent b>' sure ty-Equitable mort-
sZage............................... 54

Pron.ise ta answer for nelit of anatiser
-Statuteo0f Fraudit............... 140

Prisaner-Time for declaring against-Negiect.............. 105
Tiane for charging iu excecution atler -endtr-Su-

persedeas ........................................ 832
Prabate of will-Necestity for, as respects personalty.... 277
Proccas-Issue af, out of office heurs ....................... 278

Service of- Sec Division Courts-Practica (in
Equit>').

Paoecipc for writ-Irre,«ularity ...... ....................... 187

Prnlilnia'aScepmiition Courts-Sta;urniiry Conviction.
1'ullaaag at auct.on sialc-Plractice <iii Eq1aity) ,.......... 333

Quarter Sesos- )~n~Ifor want of prasceutioi-Reto-
ni ton le) li,.t .*... ....... .... 20

.1u.tice-8 oiay ailter jaadgaeat duraag Nittlasgd 20)
Chairrnan iuakitig order oaat of bebsioi.4 ... 3201

Railwey Comspany-Coupons of bonds tire neoial ...... 21
Deatta of Itecciver of............. 108
Sec Attorney ftnd Client.

Rocciver of Rnilway Coiitapny-Dcatth of ............. I08
ltegistinr-Books of-oiglat ta .................... 269
Registr>' Laws-MIortgage-Asigument--Jud(gment ...... . 104

in dgaaent-Lien -Fi. Fa. Lands ........... 26) il1
1Replevin, Lasw of, i'a Ujaper Canada.............. .......... 1 G9

Riglat ta books iii virtuo of office-Affidavits.... 2G9
Residence-Ste Ahecouding Debtor-Tîxe8.
Reviear5-The Biritish Qutirterlies-Nosices of......84, 112, 28()
Higbt of purchase in lease-Asiignnt............ ....... 2 05
Itiglat of way, appartenant ta land.......................... 141)
Ripariau 1'roprietor-Lease of tniill-Pleftding...... ........ 239
Sale of goods-Statute of Frands-Accepînce .......... ... 40

Rendiness ta deliver and ta receire,.....30
.Mhiýîake as ta price ... Equitablc defenc .... 55
Es-toupel ...................................... 295

See colitraet.
Saiwogs-Flontitig, down, -ýreains ........................... 310
Sclacol Ta uýtcvs-Couniy Cguiicil-Itaieing nioney.......... .41
Security fur co.-te-Fejctment->rolnl)t aipplication ......... 160)

Taiaîe for application .................... 2115
lut euits by informers-Latt Act......... 213

Sedaîction-Action by another net alleging futber':3 death,.96
SELECTIONS :

oia the trial ofiq3ues involving theO coaiieration of
iýcieatifiîe cvi(lence and thse evideucoe of experts ...

Liiblat> of owners of animale for damages done by
theni ...................... ......... ......... .......... 14

Dr. Colenso'q case................................... 2
Leital humour ................................. ...... ý
Law rcpoauiuag.......................... 64, 87, 234, 315
Tlae oid La.w>ers4 of New York-AIex. Jlaialtoi......91
Legal Proecure ............... ............ ..... ... 11 e
New trial-g for excessive daronges ................... 1 211
Criminal ciýe-Teinp. Edw. L ....................... 146*
Pulitical E.,qtl2lity....................................17
Restraint of corruption at Elections ................. 17 5
Aqsignabitit' nt law of choses in action ... ........ ... 102
Demnand before suit................................... 21l6
Contrib'atory negligence ............................ 258
Caîpital punri.Aiiawat-Tlae Royal Cominiss4ion ......... 2 K
Indefiuitenesq nul( uncertaiuty of pleading ....... '89)

Sequestration, Writa3 of-Effect on choses in a-iu.....18
Against laaslord-Process against tenant.....79

Service of papers by mail ................................... 186
Sec Division Courts-l'ractscc (if. Equity).

Shep. Sergeant. appointmnat as Judge ........................ 8
Sberiff- Insu flciaat return-Attpclnert ............. ....... 55

Returning writs-Four or sir.day rules............. 29(1
Rigbt ta paundage............................ 100, 113
Liability for escape-Mecasure of damages ......... 137

Slan der- l'ri vil eged Communication-Malice ................ 238
Smail. The laite Charles ( .- Sketcli of bis Life.............. 5
.Solicitor-See Attornîey.
Solicitor ad Clict-Sce Attorney' and Client.
Soliculor's Journal and IVeedy Reporer-Notice ofr........8 14
Specific per-formeince-See Continct.
Stamp Act-On BUis and Notes .................. ...... 174, 197

On Law Proceedings-Sée Law Stamp Act.
Statuta of Frauds-See Con tract-NIortgage->rin cipal and

Surety-Sale of goods.
Summar>' Convictions-»ofoets of fonin-Failure of justice,

1 24, 25, 31, q2, 109



vin.INDEX. [1864.

Sînnî nicin-eeiyfor Scil ............. '-0 7 Ile a~nd ccnupntinn-Acin for, by Drctr .... . ... .# 1
Service of notice of atppeni on) Sunty .... 26 U.eury lýaas 11- nffecting Ilmis ..................... 1-11
A1 .pefl w liqn-I<jury .... .......y. 81
Ajpeal mnder C. S. C. c. 9JO, 5. 117.-Wniver- lakoug'h't, S. J -Appintmentof, ns Reporter of C. Il. 231, 313

Prohibition,......... _....... 320 Vcnýue-%Wîiere to bc InidI-Cotinset ................ 279
......in-nînusCol .......... 321 Change of-Causo of action-Expensc............... 2

Stmtemment of place, and reque8t to procced On pinintiff's application-Local action.. 1
sununarily................................ 321 Peiugal of judgo to try case-Terius. 74

Summons, Writ of-T:ne for rentwing ...................... 64 Plliltcai feeling of parties ............. 76
Superdedcaa-sc Pribuner.. Verdict-Second verdict- Irre gultritY ...................... 69

7r:aq,, Cliief J''i o ice of bis identît..................... Wllalae J. 1I'.-Apliointnment of. na reporter ................ 91
Tnxatiou-eée .Attîocey andi Clieîîî-Prac:ice (ut Law) ..... Wurran of coinmitment-S'ee Criminal Li-lôa up~
Taxes-Itiglit of Collector to levy costs of distrems ......... 30G 'M1Agistrate.

Unpfttenteml landî ................................. 83 Wnitet- Elecutnry ievise-Tonntnî tni a.................6
Assesament of two liatye2 of tot-Salo ............. 206 lflcyttnai, MI, Judge-Death of ............................ 8
When in arrear ................................... 210) Wild -mniînl±, linbiliîy for daages by........................ 14
Personnl prolperty-tsidetnce ...................... 275 Will§-Cunstruction of-Gift of personalty subjeot to pay.

Terma notice-Security for comtý3 to ho given-Laclies.......169 ment of debts .................. 28
Timbor, sale of growiing-ien for prico....................130 Vesteti interest-Oroat grand chiltiren

Floating, dowNv streamn............ ................ 810 -lemtenessa.................... 28
Tituber #3lides................................. .... ........... 310 Oift of incomo of fond .............. 28
Trade marks-Colorablo imitation-Injunction .. ............ F4 Annuity-Cer on death or alienation 28

Nnm of place .......... .................. 168 Devise to testator's widow for solo use 28
Treblo costs-nfr;nging patent ................... .......... 46 Dcfeasrnc clauso-Practico ......... 47
Tree.pwks-Ab inùea-Di8rps ......................... .... 54 11Plnte"I ............................ 6

Verdict for 18 -Costs .......... ................ 215 F.xecutory dovise-Settlement ....... 66i
Trover-Sitte of tinîbrr-Lien...................... ......... 130 I&gitl estate-Power of snle......... 224

Jointî contrat...................... ......... ...... 209 Gift ce chit-dren of A andi bis wife & B. 0-4
Trustee--ltrear b of trust-Acquiescence of ceitui que trus( 28 Witne8s-Cornmitment for want of sureties to appear......335

j See Evidencoe.
Unitedi States-Conscription Act.............................. 8 lyork and Ltmour-Impîied comt .................. ...... 211

1'orer ef 1'resîdent in trne of war ......... 1641



TABLÉ% L 1E
OF TUtB

CASES 3REPOIRTED IN MIS VOLUM1E.

Aulamis et ai. V. 'Mackcenzie............65
Alleu y. im)to .........-......... 70

*' v. Clark, erec.utri ............. 27
Anderson V. Cuiver et al,........ ... 169
Anonyznous.......... ..... ......... b4
Asplîiiel, executor of James reto V.

liyn............... .. .......... 27
Attack Y. llrantweUl...... ......... .. 54
Attornley, an, Ini te.................. 270
Austin Y. Story ......... .......... 194

B.
flagwe!l v. Hlamilton et ali............ f06
Blaker et al. r. VafflUveu....... ... .. 211
Bancroft v. Greenwood ............... 66
Batnk of British Northi Ainerie y.

Ileaton........................ 274
of Montreai Y. Hoapkins........ J7

Il v. Ketchtim ........ 80
Baniks v. Braitlîwaita ................ 28
Blarnard, Thotmas, In te ......... .... 65
1aterv. Finlay .................... .333
Stenver County y. Armstrong ......... 21
BeLbe, LVeMý, 14, re........ ........ 19
Bell Y Bell ...... ................. 167
Blîcley 't. Mckiay................ ... 28
igger, George, lu tho Matter of...3829

V. lluwie .................. .18()
Boulton v. Jones et a)........... ...... 46

B ninv. Bpwman.................8301
Iloyes Y. Bedae ..................... 167
Brooke, Daniel, gentleman, one, &e.,

Iii tbe matter of?........... ... ... 49
Brownu v. Nennaedy................... 167

I. v. itiddell.................... 70
Brtico v. joues .................. ... 112

C.
Campbell v. Corporation of the City of

Kingston, In te .................. 242
Carniechael, Johin, In the matter of .. 25
Carpecntt V. Wvood .................. 273
Carroll ýv. P>erth ..... ............... 135
Cimri4tio v. Dowker . ................. 161
Clark v. Galbraith .................... 20

I.v. Leach ....................... 140
Clarke, Thaideup K., In the matter of 331

Il . IValkine.................... 66
Colo v. Iluli Dock Co . ............... 27
Colemnu, Clerk of the Pence, for the

County of lastinge, In te .......... 320
Collingwood v. Betkeley et, al. ........ C(G
Connors V. Darling ... ................ 201
Co~ok et al. v. Lisqter ................ 131
Corhctt v. Taylor ................... 241
Cotton v. Camieron ................... 81
Coust1on V. Robins.................... 208
Crawford v. ilcard et ai ............. 165
Croakab V. Dickson................... 168
Cross vÇ. Richardson .................. 71

PACE
Cros.s Y. Waterhouse .....73, 215, 3:f0
Curs y. Lewis ............ . 2-19

D.
Dellcy v. DeFries et al. .......... S
IUavenport -1. 1av enpt........._

D viy. Ilowon ................ 27
Demiti v. E'teterbrook .......... 246
Dettters Y. Towîîsend................308
Dewar et Mi. Y. Carriquo............. 184
l>ickson V. Austin ................... 239

vl . Orimtihawe .............. 192
Dili1 i. Ilurphy ...................... 102
Lirtxn v. Reid........................ 15
Dufflil y. LLceneou ................. 185
Vatican ?. Geary ................... 106

E.
Edieleton v. E<lel8ton...... ........... 64
Ediwtrds Y. liervey................... 28
Elwortby Y. Sattdford et ni........... 308
Eno Y. Talanti........................ 28
Evrans y. lbiiadelphia Club.... ... .. 221

F.
Falkland slantds Co. Y. The Queen .. 167
Frçsnt Y. Blaicltférd ............ .. 2R
Fogo Y. Pypher et ali......... ........ 160
Forbes Y. Adanison .................. 80
Freoman v. The Bank cf Upper Canada 204

G.
Gbsv. Daniel ..................... 28

Gi.lbert v. Lewis...................... 28
Gilchrist v. Raton...................81
Ghllepie et ai. Y. Shaw et al ........ 100
Glass andi Springcr and The lion. ,ohn

A. Mtacdonald, one, &c, lu te ... 42
<IZDaVes -V. Paine ..................... 27
Gtenttae y. Rose.................. 104, 10O5
(lors District Moutuat Pire Insurance

Co. v. Webster ................... 0J
Gorton v. Hall........................ 27
Graco, Wro. LI. andi Samu.el S. Waleh,

ln the matter or .................. 65
Grahiam, Ex parte, (Rie Grant).... 6
Grainger v. Grainger ................ 833
Grernwood, J. IL, one, &c., la the

Malter ot.?......................... 131
Grey y. Stacoy et al.ni ............... 246
oriiffihs V. Vensen................... 65
Grimshawe v. White et ni............ 187

Il.
Ilane v. Adanison ............. 207, 270
liall v. Browin....................... 129

Iýv. Craiey ................ ».....655
ianui et u%. v. Lasher et al ........... 7-
lanitonti Y. MoLvy ................ 269
Ranci v. North.................... .. 167

rAor
liarcin r. labidon ...... ...... ..... 1.37
Ilarolti t Ili. y. qte%,ard et t;-'....210
lisirris v. Nteyera.. ......... ........ 332
tlawkir.à Y. Paitter8on et nli .......... 38
Ilnvele.7 V. Sc;tecce.................. 65
l' xerson v. Cleapmnn et ai ......... 2.18
11lt.rihian, El*sza, adminiutratrix of

'Michael Ilniin& Jas. Gattagher 2115
littmait y. Seneschiall ............... 26
lliggins y. Blrady..................... 28
JIll Y. Rtutherford .................. 81
Ilobba Y. Scott ....................... 322
1101(1er v. R,,niqbotcom...............6
Ilopo v. Graes . .................. 324
liuntiat v. Patrr King .............. 126

I.
lcanlo V. Boulnois et al..........6

Jackseon Y. Jackrson ....................
Jolin4tone. (Stu'nimvoll v. Ilalee) Be_.. 07
Joues y. sewtard.....................164

Kelsoe v. Brown et alI.............. .. 9.6
Kelly v. Bull............. ....... 1.... 9#

Y. lletiderson. ................. 61
andi the Corporation of the City

of Torontc,................. 182
Kenmp v. Ovret, lu re ........ ...... 260
Kennedy v. Birown et ti . ......... ..... 54
Kerr v. Amqsden ..................... 261
loule Y. Nlaybee...................O9

L.
Larchiti w. Ettis................... .. 27
Laugbtenborouglt Y. NicLep....... .. 20G
Leary v. Rotse...................... 272
Loo Y. Ilamincrion................ 224
Lewis v. Jlones ............ .......... 80
Ley v. Brown ....................... 2 75
Livingstone et ai. v. Massey.......... 37
London andi South Western P. Co. v.

Bridger ............. ... ........ 2 4
Low v. Routledgo .................... M
Luxtozi v. Hanmilton et alI........... 334

1M.
Mallocb, lu te......................... 327

v. Pllunkett ................ 47
Mfaning IF. Cubitt ............... ..302
Marr v. Corporation of the Village o!

Vienna ......................... 275
'Martin, Ircncis, lu lite natter of... 130
Masoo v. Morgan.................... 189
Mayer v. Dresser, .. .................. 308
blersey Dock Board, and the frrc.ht

o! thte Blip IlDiui Manier, la lthe
Matter orl. ........................ 54



INDEX.

.ilerch)antg' Btt*l ding Society v. Hayes 137 i'na tn.vCrttîr
Mvers, Wmî Hienry & Jane WVoiina utt 11 tac v 1îgiî.......

Jolic %Voiiioott 319 IrodradJdoo h )výo
Miller v. Attorney General ..... ... 17 Cu t iteCiyo Tootio, l>it reYBeaver Mutual Fire 1n5. Co. 323 iliecoe v Cliaffera........v. McNaugliton ............... >' - 4; 'v v. A~ndecrson ...... ...............

v Start . ...................... 100;v6lo-ntn tre .......
Montgoînery v. îi.àncîuer nt i . ..... 151 v. Cartern ........... et........
Morley v. Blank of IlitiAi N. Anuerica 1218 V. Coliet al...................

Moîunujoy v. Tire Queen................~ 122 Cilii et 0 i......MîîUîoilauîd v corporation of the Co.V .O.............1f ry.............. .v l1\teruîan. .... ............of ~ ~ ~ ~ ~ v Grey...........................6
M UfilsrCfl y. 11:1l......... .............. ' . Schtruia.........

Me %tiany v Tîîrbulli.. ........ ..... . 136.. .......
hîci%îm,îrew v Bas*ýQtt........ ........ ~ 1 <, v iip;i sh ... ,........ .........

Met ' l v. F t hortie ................. '2'14 R înioý 'v Strceter ................
M tUativ . >1 ~Vt .. .. <> ir vNI i .......... ...........

Mr(',uI!eciî v NîcCullocu.. ...... ...- 2 vlyr ... ........
Nlri>eriiiott, Ili re ..... .. ........... 33' -!;Of T.i r.........
MCI)owell v. NIUaýiçei...........i v. GJordon et ni ..........

V. Meclloil. ... ...... .... 2:s t ai. v 'I'vben...........
Mciite v.McCiloiî. .. 28 î,i'îiv. Arbîuthnîot ............

NIeKrizie et ai. v. Hiarris .. .......... 21-, R, .Sar .............
M idrv. Baker ... ......... 19', Ro2 . Siliîarrod........ ............

ec'i5tc t ai. y. Leslio -.. t ~ :.11 29law ure......

N. S.
Naqon v. C!.arnp ... ................. 221 Salt v. NMc1.eo ... ............. 76
-Nicho(lis v. .Niary Niciuoils, te.-rcutrix Souîrey v. Miciieli et alni ...........

of Naithan Nicigol!s ........... scott v. Gj T. IL Co. of Canada.
Ncrivicit v. Attvzn.ey (Jeucrai ... .7 i :hley, Adanuson C , nuit the .?orpora-

ion of the Toiça of Wîuidsor, lui tire
o. :ttCt of....................... ....

G'Brien v. Le~wis........................~ 5 irl v OttaNça & Prescott IL Co..
(irchards v. ltoijrta............. ... U IG7 6 et al. v. (jieunster et al., .....

ilil Jolin, I n re ...................
P. -iti anud Stok<es, In matter of appeai

Park v. hianplarey ............ 0 between......................
Pi'.îu et a'.. v Win. Raia........27 " V. Robin et ali...............

i'aItlerseit, (Mi tchell iv. Siiitii), Roe ... Fneil v. Fii udt........ ............... .
i'veck v ctibtead ...................... 302 Solicitors' and! Geuicrai Lité Insurnce
P'rr3 ç. Corperation of0Ott-at%çt.....18 o. v. Lamb..... ....................
Pililiîîs et. il. v. Winters ........... 10 'Sol(,tiios v. Barber et ai ............
Poniton v. i;ultin.. ....... .... ... ... 2-10 Sommuers et al. T . Carter ...........
l'tgjite v BarrieCs............ ...... 112 Soîuthiampton Dock C.o. v. Ilill. ..

P'ratt et i. v. Joues......... ........ 271 Ilie of %iîglit and Ports-
1'rice v. Loy ................... ...110 mouth Steamboat Co. (iimited) hiop-
Protise v. Gieniiie aiid Corporation of kilis' case, Rec................. ..

.N.-ripos- ................. ......... 98 Spriuuger, Ili re ....................
Prudhîommeî v. Lazurc ............... 330 ýStr.-iard Y. Lec ei ai ................

[1864.

'AGr

2997
121

12

1
179
30
35

12

133

2

PAONU
Stâte v Barflett......................5 0
Stecle V. Col ........... ....... ...... 1-8
Sotuart v . .. tîî~u........ ... ... 245

Suliy -,Noble................. ..... 5
swalibtou v. Cay ................... 56

In.

Tate v. The Corporation of the City
cf Toronto ........................ G

Teil, (his v. Reriw) o........... 1,10
Tiîounîsouî v. Ltuko ............. ...... 245
Titiey v. Mollett..................... 1(7
Toirouito. Reýcordler of~ City of (Rle I.

M. Al;iu) ....................... 52
T<îrrauice et al v liolden et .1 ... 298, 332
Treuîîayiie. an Attorney, lia re.... 241
Tru>tees of Wosî.,on Granîmar Sciiori,

îund tire Coirporationu of tlic. United
Cnieqi of 1 ork and l'et, li ro ... .11

Turicy v. Williatoson et al.i.......... 188
'iyite v. Co4frtl.. ............ ..... .157
Tyler v. Buuldîuit,.............. ......... 54

V.
Vanîdeiinier -f Vandelitider ......... 183

W.

Wallis, ext'cutor of Samuel Ilarrold v.
294 Nelsoit Iiarroid .................... 94

10S Wnrtier v. Saijîi............... ...... 140
1410 hYtrieli v. hIce .......... ........... 297

27 Watnrey v. Wells...................... 54
Watigi v. Wren ..................... 64

20 Welluigtonî, Corp'n of v. Wilson et al. 265
'13 hVutrrveit. hli le.......... .......... 15
55 WethervUI' v. %Vetliercll............... 28

r h'îli,.îîs V. Jolies..................308
224 Wilson ei al. v. Cntor ................ 55
110 WigîîaIi Y. Enniskilier Oil Co. 216
215 Wiuitür v. Ilamburgh ................ 107
167 Wisconsin Marine and Fire Insurance

Co. Bank v. The Blank of Brititiî
Northt Anserica.................... 151

167 Wondliatci v. Freeland .............. 1l40ý
43 Wortiiin.gtoni v. Hamnilton.........304

112 Y . Taylor .......... 304, 33



January, 1864.] LAW JOURNAL. Vol. X.-1
DIARY FOR J,%INUARY.

1. Friday.....i. reismcùion. Toeto b.coumputed (rmathisday.
l. S5U.DAr .Sud sundav er Chr.simas.
4. 3lunday .. Ior and >visue Sittiurs eonmenre. Coonty Court and Su.-

C, %edneday. (506510 Court Turm. baio6. Muuîcsp*o l tlons.

7. Thuruday .. Yrk ud ee Winter àtuIzes commence.
0. Saturdsy.Couoty Court and Surrogate Co:.t- Terni ends.

10. e'IISA y..-..lt Sanda.a afler Epiphany
Il. Monday.1tictou of PoleTrusteon la Polile VI11Agn.
Il. Wednesdy..lloction of 5chýoI 'rustees.
15. Frldzy.Trtu, aud C;hr.rmen nfune lon ll ae retu o Bard of Audit.
16. Saturday ... Articles, &c., to be toit with Socrotary of .uw Society.
17. SUNDAY Y.nd Sunday ofler Epijohany.
18. Idonday .llesnbers ol bluIelpal Councils (except Countiti) and Trustffl of

(P»lît. villsge. t bold nurt meeting.
19. Tuesday... lieir and Devisec 2Sttings end.
2i) SUN DAY.'kptuagernma.
25. Cbuay 0n rergon ofs5. )buL.
'2& Turrday.>eobers of COuneil to bold let bleeti Dg.
30. satriuy List day for Cilesand Couablrsto ake PetlUonsto Govrmoen.

(bJrammiur Seboola Troites. t0 retire.
31. SUNiDÂY....&zagesma.

BUSINESS NOTàCE.
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alloe4rp=dueaeunithevc, &venplacedun bhehandsof Mett's. .Ardagh d6 Ârdagh
.Attorneys, Barrie, for toUi) e.'; and Chatbonly a promptremillance to1heim tt
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Il ,s withgreat reltietance (a th1e FPoprielors haceadopied thi,cou rse; but they
hatbeen compieel to dot sin or*lr b enable them go meet their current expenses
which are reryheary.
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usnreo.sonable go expea t thOe Ps'nfetion anS Oieers of10e <l'oris «eu'd acord
il a iberai support. initeaS of aUcwing henudmse ta be sueS for Chei ubi criplions

JA.NUARY. 1864.

TO SUBSCRIBErtS.
The Sheet Almanne for 1864 acoompanies this number.

Circumstanccs over wbich we bave no contrai, bave pro.
vcntcd our issuing the Table of Cases, and Index of Sub-
jects contained in volume nine with this number. We
hope, however, te bc ablo te mail them te subscribere with
our Februar3 issue.

OVERHOLDING TENANTS.

Tenants overholding wrong-fully arc a difficult class to
legislato against, and coorcion, eo far as tbey are concerned,
ie only a little more diffleuit and troublesome, under the
present iaw, than persuasion. They bave little property
besides :.housebold stuif, which is casîly removed and
of littie 7al e. They gonerally occupy smail tenements,
the rent of' whioh le proportionately si'nall - but there ie the
saine trouble in collecting this rent as there would bc if ît
were teu-fold the amount.

The situation of the landlora of this class of tenante,
'wben they remove themsclvcs and their goods ta parts
unknown, witbout paying their rent, is sufficicntly unfortu-
nate; but ci-on that would scorn in many cases, and for
varieus remses, to be botter for the landiord than their

continuanco on his promises. The long'suff rilndlord,
desirous of getting a tenant that îvill pay bis rent protuptly,
and -ill ne?. damuage bis pror.crty, would probably forgive
ail ttrrears of rent, if it would have the effc.ct of inducing
the reffractory tenant ta Icave. But the tenant does not
choose te be thus temptcd, and cithcr defies his landlord ta
turu hlm out, or quietly romains in possession. Thus
matters hy dogrees heome serious, and something must be
doue. The ort.hodox Irish mode of procedure would be ta
taira the roof off the bouse. But ta say nothing of the
other disadivantages of this course, it would bie considered
barbarous in this country. The landlard bas a right, cer-
tainly, te taeo possession of the promises overbolden, if hae
caui do se without a breach of the peace (Roulton v. Murphy
et al., Ester Torni, 2 Vie., R. & H. Digest, 264). But
't is not likely that hoe will bo permitted to take thie very
reasonliable course. A lawyer is evidently his enly resource,
and ta hlm hoe goes for advice, paying a foc, of course, as a
preliminary proceediug-. But the worst le not yot corne-
Ilo is thon teld that two modes of obtaining possession o?
bis promises are open ta hlm, i. e., cither by an ordinary
action of ojoctruent, or else by proceedinga te ba taken
undor the sections of the Ejectment Act which rofor ta
overbolding tenants (Cou. Stat. Ul. C. cap. 27, se. 63, &o.
originally enacted in 4 Win. IV. cap. 1, ss. 53, &o.)

The first mode bas mauy disadvantages. If a defence
le made te the action, for tise purpose of gaining ime or
othorwise, the costs hecome heavy aud much time le lost
ini obtaining possession of the promises; sought te hc rocov-
crod, nl the action happons te be brought just at the
necessary perlod o? time before the Assime commence. If
the tenant dme net appear te defend the action, t'ho plain-
tiff canicot, according te, the botter opinion, int vu" action
recover hie rosts o? suit. (Sec Bal' v. Ytil et al, 2 U. C.
Prac. R. 242; W/is v. tlac/dia, do. 249,"aud ather casps
collocted in H. & O'B.'s Digest, Title EJECTMZNT IH. (1)
37, &e., page 290.)

The legislature, being aware of and desiring te remedy
the evils of the then existiug law--or te use the wca-ds ef the
recital te the sfatute "lAnd wbereas the wrong committed
by tenants in holding over vexatiously and withont color
of right, alLer their term bas expirod, rcquires a more
spcody and les eoxpensive romedy "-providcd by the
above-mentionedl statute of 4 Wm. IV., fer a course of
proceeding wbich, Et was hopod, wouid have the desired
effeet.

WVe propose now te consider hriefly tbe provisions o? this
act, and, se far as the cases go, the decieions of the courte
relating te i.

In the first place, it is uecessary te stato that its opera-
tien bas beau muais limited by thse interpret&ticrn put by
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scveral cases upon tihe foiiowing words of section 53: Inu B, te romain in possession far live days. LIAOARTY, J.,
case a tenant after tise expiration of his terni (wheother heldl that there was no privity betwecn the parties, and that
tho sanie was crcated by writing or by paroi) wrongfuiiy the case clearly dia not corne within the statute.
refîses upon densand mande in writing te go out of posses. With reference te thse peraon whe in etstitied te appiy
sion of tise land dernised te bum." under tise statute, it was decided by, ADAM WILSON J.,

The case of' Adnerant v. ,S'krivcr (Trinity Terni, 6 & tliat if a recciver be appointcd by thse Court of (Jhancery,
7, Wni. IV., R1. & H. Digest, 263) decides tisat the statute to whetn tise tenant bas attorned, or if thse interest of thse

applies only to tenants ovorhoiding after their terni bafs original landiord has becna ois], ini citiser case thse original

expired, and not to a tenancy at wili. It vas aLso decided landlord is net tise preper person te tako procoediogs, but
in .McNab v. .Dunlop, 8 U. CJ. Q. B. 135, that tie 3anie rather the receiver or thse vcndee, as the case niay be (In

statute only applies te tenants overholding after the expir- re Jiabcock and Brooks, 9 U. C. U. J. 185).
ation of their terras by lapse of time, and mot te tisose who Wbere, on the expiration eof a tenanty, CrOps ToMaIn tO

forfeited their ternis by breacli of covenant. FollewiDngin be vaiued, this should be donc, and thse anieunt tendered
thse wako of these decisions, ana atili furtiser tending to before applying under this net (Ins re Boyle, 2 U. 0. Prao.
confine tise eporation ef thse atatute, it vas bcld by tise late R. 134).
Sir John B3. Robinsor., t.hat a tenant reniaining in posses- It bas aise bcen decided tisat a landierd cannet, under
sion after thse expiration of bis terni, and paying two this nct, recever niesne profits against bis tenant (Allan v.

nsentbs' rent, coula net in tise nmiddle of thc third nientis Rogers, 13 U. C. Q B. 166) wisich is another disadrantage
bie treated by bis landiord as an everhuiding tenant (Ada": lin this mode of preceeding-.
Y. Bains, 4U.C.Q.B. 157). lu giving judgnient thc Chie? The i3rd section ef cisapter 27 of Cen. Stat. U. C., after
Justice said:-" A snonthiy tenancy had been created, and stating i wisat cases tise provisiens of this and tise feilow-
Uie landiord coula met terminate it abruptly by denianding in, sections arc applicable, -ees on te regulate tise course
e? tise tenant, in the middle ef the mentis, te quit inimedi- e? procedure te be adopted. lu thse firat place, a demand
ately. If tise landlord bail given hirn notice (ene snenth's in writin- nmust bc mnade on thse tenant te, go eut of posses-
notice) te quit, and lie bad not done se, tisen upen a notice sien.~ Upen sbewing te one of tise SuperiOr Courts of
given afterwards, under the statuts, tise landlord snigist Commnon Law ia terni, or te a judge thereof la vacation,
have applied for tisis proceeding, and thse court 'would bave by affidavit, thse ternis of thse deniise, if by paroi, and
conisideredi wbetiser the case vas one witisin tise net; for 1 anneming a copy of thse instrument containîng snch deinise,
ama not a irare tit àt bas yet been deternred tisat thse if in writingy and aise a copy of tise deniand miade far the
statute clearly applies, except in tise plain case of a certain delivory up o? possession, and statiDg thse refusai of tenant
terni expressiy created by tise contract of tise parties." te go eut of possession, and tisc resens9 for sucob refuisai (if

The deubt expressed in tbis case vas taken advanf.age of any) and any explanatien of tise grouuds e? thse refusai as

in tise late case of Patton v. Evans, 9 U. C. L . 3 20; thse trutis ef tise case niuy require, tise court or a judge, if

22 U. 0. Q. B. 606. Cisief Justice -Draper, in dciivcring satisfied tisat the tenant wrongf'ully 'helds ever witbout
thse judgxnent of tise court, clearly shcws that Ilthse proper celer of rigbit, Înay erder a 'writ te issue, directed te a

construction of tise nct is te, confine its eperation to cases cenimissioner, and whicls vas ordered 'ey thse judges, under
wbere tise tenant Laids over after tise expiration o? bis terni, tise pewprs given te, thexa by thse 70th section, bereafter
ana becnxaes a trespasner, anas rable te lie ejected witliaut refc-red te, to bc in thse followirig fern t

notice or dernand." ' VicToniUÂ, by thse Grace of Gon, of thse lnited
Unr Er. CÀNADA. Risgdnm of Great Britain and Ureland,

The act, tiserefo-re, dees net apply te a nsontisly tenancy, Q) s Defender of tise Faith.
inor, it weuld seeni, fer Siilar Tessons, te a tenancy frein To-
yeur te year, determinable by half-yearly notice te quit. WiXxazAs we have been infornied on bêhalf of - thatï,

Whon it ia considered tisat tise largO niai ity cf lettinga wus tenant .cf bisa. tho said - o -, for a terra ivbsch boa
otisr et thas dscrptios, t vi beseenin xpired, an~d wrongfully refuses te go out cf possession, having ne

are of anc or aeoftesdecitos tilb sninright, or celor of rigît, to continue in possession: Wherefore the
wlhat a few cases practicailly tise mode of preceeding uncler sauut - bath humbly bcsought us te prorlute huam a rcrncdy in
discussion mun be miade available. this iscisalf, Iluesuant to thse statute in sucis case made and provided;

la a case of Boaser v. Boice, 9 u. 0. L4. J. 213, A We therefore commaand yon, that upon the rcccipt cf this aur writ,

becamne purchaser at a sbcriff's sale of 1's intercat la a terrn yen issue your prcccpt te thse Sheritf of the - County - for
th suimmoning cf a jury cf twelve goud and lawftil mca, te corne

of ycars, iscid under a tisird pnrty at a time vissa B vas iu before you, at a day and place by yen te lie naxurd, s.e inr1uire by
possessioi.. A afterwards (upon Bs request) allOWed hin, 1the oliti a? geood and lawfu mon, and by aU othor lairdul waye oad
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mnus, by whiclb they can or rnay the better know, and to sav upon
their cath whether the said - wus tenant 10 the siid - as
aforesaid, for a terrm which lias ex'pired; and whether lit dloe
wrongfully refuse to go out of possession, liaving no riglit or color
of right to continue in possession ; or howv otherwise. We furtiier
commnand Sou, that bpfore yon act ln the 8wenring of the jury, or
holding tise Inquisition hereby authorieed, you laite the catb pre-
scribed by tlie statute aforesaid, and hercupon cndorsed, before
somne oneo f the justices of the poace in and for the aid county;
uilso, thlat before eatering upon thie said inquiry, you administer to
eachi of tic jurors aforesaid, the juryrnan's ontis bercupon also
endorsed - and that Sou adîninister tO each Nîtness to bie exnniined
betore the -iûid inqucat thcwitnesscs onth hercupon iikcwis-e cndorsed.
And we further conmmand Sou, that wi ensoever t. our writ shall
lie duly executed, ynu rend to any ont of our justices of oar Court
of - nt Toronto, tise finuing of thse aid jury, nder tbelir bands
(wltb or without their sLais) endorscd upon the back of tisd writ,
or upion a paper to, bo by you att.acled liereto; and that you aisn
certify and retura ail the evidence given before tho said jury
togctlîcr with this our %vrit.

IVîr.,<Eso, thc Hlonorable - et Toronto, this -day of-
in the - year of our reign.

From tise uise of tise words 1'witsout color of right," it
is evident that thse Legislature intended, that this act should
only apply in vory plain cases; and that if thse rcasens
given by the tenunt 'why lie should not go out of possession
would raise uny difficuit question of law or of flsct, recourse
should ha had to, proceedings by action of' ejeotaient. (Sc
the remarks8 of ROBrrNsoN, 0. J., I re Woodbiry and
Mtarshacll, 19) U. C. Q. B. 597).

'Upon receipt of' thse writ it becorncs thic duty of tise
conirissionor to issue his Precept to tise shoriff commandiug
huan to sumnmon a jury to try the questions in dispute;
'çwhieis precept sisail ho as fo)lows :

Cou.,-rr O - B Vîrtvvîr of 'net Majesty's writ 10 nie
TO WIT: ) directed, commanding mie, upon receipt thereofi

to issue îay precept t0 you, for suusaxoning a jury of twcivo bnen,
to couic before mue, ut a day andi place by nie to bc narniet, to say
upon tlheir catit, wlictler - in the saiti writ naxuec, was tenant
tW - in the saiti writ also naîned, for a terni 'îvhl:h bas cxp*zreù
of and in certain premises in thse saiti writ rneatiotied; and
whether hie wrongfully refuses to go ont of possession, or >îot
otberwise. 1 do hereby charge and comamand you, that Sou suni.
mon andi wara ta corne before nme, on tise - day of - at the
bour of - oclock, in the-- nooa, nt.thc--situate ami being;
in the Town - of - in your County, Iwclre gond and lawful.
mea, of your Coîîaty, by 1rhom tise trnth of tic niatters aforcaid,
and in the sniti writ ineationad, niay bo inquircd of; and tihat you
have thon andi thero thse narres of tise jum<rs whomi Sou eail so
suaimon and warn, andti Iis Precept.-lleroin fail not at yeur
peril.

Given undter myS banti andi sen], nt - thie - da of-18

Upon thse precept the siseriff is to endorse, whea ex-
ecuted, bis retura, giving a scîredule containing thse Dnmes,
of the~ jurors, their resideries a-id additions.

The folloiing is thse forma of thse Shoriff's Suuimorui of
Jurors:

CotN. OF v ViarIC o? a precept. under thse hand anti
TO WlT: >seul of - Esquire, hier 3fajesty'e Commis-

sioner in that behaif, you are isereby sumnnoned personally to bie
andi appenr before him as a jurynsan, oni the - day of - at
- o'clock la the - lioun, prcciscly, et the - of - in the
Town - of - la this Couaty. then anti there to enquire
wlîether one - was tenant to one - for a terni wvbich bas
expireti, of certain promises in the Town - anti whether ho
wron,-fully refuses to go ont of possession, having no right or color
of riglit to continue la possession, or hoir ofherwise; and to do
and execuite snch otlîeî 'nattera anti tîbings. as sial bo thon and
thora givea you in charge, andi not to, tepart without lave.-
Ilerein faUl nt at your perit.

Dated the - day o - 18-
Vours, 4-C.,-

To 3!r. - of the Town of -

Under section 64, notice mnust be given, in writiag, "of
tise time and place of holding thse inquisition." Thse fol-
lowing is tise forni of this notice:

T&,t. 'Noiz, thal an Inquisition will hc holdenaet - on tise
- day of - at - o'clock ln the - noon, before - lier
Majesty's Comnrissioner ini Ibis beliaif, andi tirelve gooci andi Inirful
mn, accortiing ta the statute la sucb case mnade andi provideti, W~
inquire ahiellier ynu wore nsy tenant - for a tein whieb bas
expireti, of andtin - and wrongfuhly refuse te go ouI of posses-
sion, liaviag no riglit or color of riglit tu continue in possessaion or
hoiw Otherwiae.

Dated tihe -day o - 18-
Yours, étc.,

To Mfr. - Tecnant.
Upon this notice is to be eadorsed an affidavit of service,

whieh explains tise mxariner of serving sudh notice.
lIN Til-

-of the - of- ia the -County of-- maketh oath
andi sailli, ha titi on the - day of - serve tise withia notice
upon - to whîom ;t is addreasot, by dclivering a truce copy
tiiereof to the said - anti et tise sanie lime exhibiting the oriei

I al (or by leaving a truc copy thoreof et lus resitience,xvitis the wifo
of the said A B or 'dii C D, a grown up son or daugliter, or servant
residing with tha sa-iti A B; lthe saiti A B not beiug ut borne ut
tise tlîîic of snch i.erving) ati ncemssarily Iravelledl - toiles ta
inle sucis service.

Swvorn before me nt - in tise - County, tîuis - day of

ACommi&sioner fo- aing 2f§Idatis
in he -

Section 71 gives power to the commissioner 10 notif'y
witnesscs te attend hefore hin ; and states thea punishment
on their default; and thse fol!owiag is thse forma givea for i4

subpena :
CotN-TV O- To-

TO Wi?: WirrUtAs, by ber Mjces writ to me di-
recteti, 1 ama commandcd 10 iaquire, by an inquest o? czrelve good
andi lawful mn, wbether - mas tenant o? - of certain prerni.
ses 4ii thse saiti writ ruentionci: anti iberena 1, tise sait - haveu
issuéd my precopt to lthe sierliff of thse saiti Cunti, commandir.,
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him to 8urnmon a jury to appear before me, nt - ituate in tlie expired, but that tliat the said C D is entitled to 8ix montlis' notice
Town - of - on the - ilny of - nt the -hour of - to quuit; o>*, that the suid C D lis color of right te, continue in pos.
o'clock - nonn, to, enquire of the niattcrs aforesaid: Now 1 do0 session : or. that the said C D wvas tenant, &c. ; but that the said
hercby comunand yotn and every of you. that you and evcry of yen CD lias alreadly gone out of possession, having lcft the sanie on
be and appear, in your proper persons, before ame and the jurors [as the case Miay be]).
aforesaid, at the tinie and place aforesaid, then and there to testify ie witnas whcreof, as well the sAid - as conimissioner sa
the trutb, according to your kaowledge, touebing the premaiies aforc8aid, as the said jurors, hiave re8pectively set their bands
aforesaid.-Hlerein fait flot nt your peril. tu thba inquisition, the day and year aboya written.

Given under my band and seal at - this - day of- Cor?nmisioner.
18 - Iwas objected ini the case of IVoodbury and Marshall,

]3efore taking any inquisitUon the commissioncr $hal' 19 U.C. Q.B. 597, that the inquisition was bad, because the
take the following oath before a justice of the peace for the first jury tiat were summnoned having disagreed, the coin-
county, who shail endorse the sanie upo!, tii', irit and niissioner had acted illegally in issuing a second precept,
mgo under whieh a second jury were inipanelled, and who found
1, A B3, do sotemnly swear, that 1 wifl impartially ani te the against the party xaaking the objection. Ba~t the inquisition

best of mny judgment, disebargo ny duty as comamision'r uiller ws ped h or o bnigI httepoedn
this writ.-So help mee God. ta>ped h outnttikn Uittepoedn

It is the duty of the comiaissioner, under section 66, te necessqriIy fell through because the first jury could not,

administer the following oatha to the jurymen and winse agrce, but that the conimissioner could lcgally sunumon

respectivcîy:- another jury, and hoid au effectuai inquisition, just ac if
OATI OFJUR%.'E";-IIRE ATA TME. one of thc jury, on the first occasiou, had become inceni-

You and each of you saat diligently inquire whether - in entoacfrasud ils.,

tb!5writ mentioaed (exltibitingthawrit] was tenant to - in the This decision was followed in the case of Babcoclc v.

said writ also mxntioned, for a tcrm which bas expired; and Brooks, 9 U. C. L. J. 185, it beieg aise considered that the
wbether hie dos wroagfutty refuse te, go ont of possession, halving- fact of the jury beic-g dischargcd by consent of parties did
no righit or color of right tu continue ie possession, or bew other- not prevent the wr.~ being stili proceeded with.
wise; and a truc verdict givo accordîng te the ovidence.-So heip Iae eto 8tewiwc xctd n i h

~'ouGod.WITNESS' OATII. evidcnce miust ha certified and returned by the commis-

The evideace which yen saat givete to th le counnilsioner and siener, te bc flled in the proper office, with this retuza
jurera sworn upon this inquest, tonching the motter in question, endorsd-"c The return of this writ appears in the inquisi-
&hall be the truth, the wholc truth and nothing but the truth. tioni beeunto annexed."

Section 67 directs tliat the jurers shall endorse their If the court or a judge is satisfied that the case is oeo
finding upon the back of the 'writ, or return the sanie upon ccrycnigwti h bdscino h c h ad

apiece of paper attached thereto by the coniuissiouîcr. lord is cntitled to a precept te the bherliff, coiunanding- the
The judgcs have also given a Il'Forai o? Inquisition," latter to put him. in possession of the preuises in question.
which is to be signed by the commissioner and the jurors; It is ou the application for titis precept that any questions

als fmnu o th f dgovedcoUctevehcs of law or of fiiet, as disclosed by the evidence, and al
and lawfuI mcn," to bc used as the facts of the case niay objections te, the regularity o? the Iandlord'a proceedinga

requre.corne up for decision. .And ahthough Uic jury may find a
COuSir O- I "îQulsuruo-, tal-en nt thc Town c f verdict in favor ofthUicelainiont, a preeept to the sieriff to,

TO wX in he i sid Conety, or the - day of deliver possession to him under this section 'will bc rcfused,
inb thc year of our Lord one thousand cighit huindred and - if the court or a judge do Dot consider that the evidence

befre - Fer Majesty'a Conimi8sioner in this behif, by % irtue shcws a state of facts that brings tbe case within the mean-
of a writ of our Lady tbc Queca, te Uic aaid - directed, and ing o? tic O3rd section: (Bonscr v. I1oicc, 9 U.O.L.J. 213).
hereto annexed, to enquire cf certain mattei-s la the, salut writ ape- Section6 rvdsfrtervso ytecuto n
ci6ied, by Uhe Oath of - bionest and tawfut mca cf the salu n6 rvds o i eiinhytecuto n
County, who upon their onth say, that - in the salut writ nameut precept miade hy a judge in chanibers under the hast
(WVas tenant toe b sid B F cf andt in Uic prernises in the salut writ section and thc restoring o? the possc.asioa te, the tenant, if
mntioncut, for a terni whîichlihas expircut, andt docs wrongfully nccessary.
refuse to go ont of possession, liaving ne right or coler of right to In W,-iglit v. Johinson, 2 11 C. Q. B. 273, Uic court
continue in possession: or, was flot tenant to the salut E F cf andt rusttoetsieartofossbIsutonafig
in Uic promnises ine b aid writ reentioneut: or, is tenant te the in fuvor to ete adod n estor ohftnntt posses-ýoisedo idn

said E F of andt ie the preniiscs in the s.nid writ uaentioncd, for ainavroth ndradreoetetnntt ses

teru which lias net expireut: or w"s teant to the salut E F cf andt suoD, On tic ground that the agent o? Uic handlord had
in the preniises in the salut writ mentloneud, for a terri wb bula reccived a moath's rcnt after the finding of the jury.
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With reference to the conduet of tho comniissioner the

court would not entertain a motion to quaslî the inquisition
for misconduct on his part, but considercd tliat they bad
power to hold him amenable on an application independent
of the proceedings betwcen the laudlord and tenant:
(AlIan v. Rogers, 13 U. C. Q. B. 160).

Section 70 -ives power to, the judges of the Superior
Courts of Comnion Law to mako and alter the forra of the1

'writ, inquisition and return and precepts rcferrcd to in the
preeeding sections; and to malie sucb orders as to costs
and as tolevyingthe sane as sbould be proper and-necessary.

The powers here given have been sparingly, but, as we
bave seen, sufficicntly used, by the promulgation of the
foais and directions embodied in this article, and of the
tariff of fees whieh may bie found in Draper 's Rutes, p. 26;-
and thaugb no further rates have been ma,'- on this subi
ject, there is no practical difficulty that 'we are awvare of
in the working of the aet so far as it goes.

Practically, however, landlords seldoin avAi theniselves
of the provisions of this act, even in cases where it docs
apply - partly, perhaps, because of the fact that practi-
tioners are not familiar with the statute, and the mode of
proceeding and the forais under it. But principally, we
think, because of the expense necessarily attending it.
The costs of a suit of this kind gcnerally average front $45'
to $55, besides witness fees, and this is rather tno large a
suin to spend upon a refractory tenant, wlien the whole
value of the tenement may not be worth much more than
twice or thrice that sain.

A step bas been miade soinewlhat in the right dX zzt;on,
by the net giving county courts jurisdiction in actions of
ejectînent ;n certain cases (23 Vie. cap. 43). This act
seenis to have especial reference to the case of landiord and
teniant, and is applicable ia the two following cases (the
yearly value or rent of premises not exceeding $200)
viz., (1) WVhen the terni and intcrest of the tenant shall
bave expired, or been deterrnined by lte lanidlord or the
tenant bkq a légal -notice Io quit ; and (2) When the rent
shall be siity days in arrear, and the laudiord shall have
right by law to re-enter for aon-paynient thereof.

The difficulty that arase in Pattcni v. Evans and simiuer
cases caunot arise in procccdings taken under the last men-
tioned act. But still it is not free fron» the objections of
expense and delay, to whichi we have already alludcd, and
these objections, though lessencd in degree, still exist in a
greater degree than is palatable to landlords.

Further legisiation wil be nccessary before this branch
of the law of landlord and tenant can bc considered to be
in a satisfiictory position. Sorne more expeditious and less
costly meas of puttlng a landiord in possession of premised
'wrongfuhly overbolden nrust be devised.

THE 'MODERtN REPEALERS.

Our readers need nat bie apprehiensive froin the caption
of this article that we are ebout to depart froin a funda-
mental mile laid down when the Luiv Journal was estab-
lished as an exclusively legni publication-" That the
conductors eould have, editorially, no polities."

re nt, terefore, about to speak of repealers in the
Green Ile of ]3eauty, of repealers in the Sunny South, or
of athers who seek to dissolve a political union. Nor have
ive reference to the Iligli Court of Parliament or any indi-
vidual niember thereof who -aay bie one of many repi-alers
in a certain sense.

We have in view a very limnited number of repealers,
who, no doubt, proxnoted by good nature, indulge their
feelings, we venture ta say, by a violation of duty, failing
to perceive that sueh doings are flot reconcilable to the
rules of ethics, and savor soniewhat of an approval, o? that
most pemnicious principle-that the end justitfies the mens.

We have it on reliable evidence that three or four
judgcs acting in the division courts take upon thenuiselves
to ig-nore the provisions of certain statutes of this P>rovince,
%whc'e seeni to thein inequitable in their provisions. We
publish els.where one of uiany letters we have meeeived ou
the subject, with some omissions, for we do not desire un-
necesamily to enter into details. We have always feit that
the tench should be treated with iefèence and forbearance,
and that the profession is bound ta -ive aIl the weight of
its:support to the judges of the local courts as well as of
the superior courts acting within their province. But we
owe soniething to the order to xvhich we belong, and, above

ail, deference is due to the principles of truth and justice.

The law ceses to ba a science when it depends upon the
~feelings or private opinions of any judgc as to what eha-
racter it should dssuine.

Ia respect ta niatters o? fac. the judge in the division
court stands in the place of a jury, and criticisins on that
head find no favor with us; but on questions of law the
subjeet presents a different aspect.

n niany particulars t is truc the law vcsts a discretion
in the judge, and wisely 60; tiat, however, a capricions
disection, but a discretion govemncd and guidcd by cstab-
lishcd raies and precedents.

if a judge in a division court eau say, IlThe Statute of
Limitations is pot inl force in this cc-irt," niay not anather
judgc say tho sanie thing of the Statute of Frauds, the
Bill of Sales aet, or any other statute avoiding a contraet
or dirccting that no action shaîl be braught upon Ît or the
likc. The law is, or ouglit to, be, the sanie ia aIl ccurts,
and where such is not the case, business in, who regulate
theim iealings by the light of existing law, and prof'essional
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moen Who are called upon te 8dviso respecting themn are
Without mule or guide. Each court wouid have a îaw of ita
own, and the systera of administration in the division courts
wonld becomo a trap and a snare, and in the end ho aboi-
ished as anuisance. lusaying-this wobut echo th s'enti-
mentis of the profession and of business mon Who Well
know that the v'alue of rights depeuds in no amail degree
on the lsw respeeting themn being duly admiiaitered, snd
on the esse aud certaint>' by whioh the>' can lie enforced
and maintained.

Thte plain dut>' cf judgec in ta adininister the law as the>'fiud it, and not to set thetù.elras abovo law. They are
bound "ltruiy and faithfuliy te execute tho office of judge,and, if, contrar>' te tlie express provisions of a statute, they,
in the words of a quaint writer, presuming on their cava
vifsa alonc, proceed aceording te their own wiiis, the iaw
is noi Iltrul>' and faithfully" sdinistered.

But perhaps we may bo told tbat in the division court
the judge is te determine cases in a man ner "lagrecable taequit>' and good conscience." Ver>' true, and a valuableprovision this la; but nothing caa lie consonant te equity
that contravenes the Iaw, and there is surel>' soma mening
iii tho roquirement tht tse judge shaîl dotermine "lail] ques-
tions of law "' in relation ta the particular action hefome bim.

par 0 reecuesspendeu on a stncic ever their shouldersIt Ina' hoe ver>' convenient, and a cover for ignorance or If all that is reported ta us bie true there is flot even a seinindolence, to diaregard positive enactmnents or judicial blance of evasion-that at Zeast might look decent. Nodecisions, and ta substitute the judgc's individual notions these few modern repealers dispense with statutcs in thof what is morally right or wrong as the sole standard in snost off-band way. What a Draper, a Rchards, oreach aricular case; but the judge bas no such power, and Vankoughnet could not and would not do, theso gentlemente exercise it is to usurp, authorit>'. True, where the moral with a coinical hardihood, adventure upon, and, as equityright of a part>' is clear and strong, the judge Who is asked palmn off their crude notions of abstract justice with ail th<to defeat or postpone it on any merel>' legal or teclinical solcmnity of a Solon, aud soincthing of the seif-satisfiedground may Well demand that such ground hoe sustained feeling Of the Saint- In doing s0, they reflect upon thsbeyond aIl donbt. And where no mIle of law exista appli- lama they are entrusted te administer; the>' iajure the ordeîcable ta a question before hum hoe may fairly appl>' the rules fromn which the>' were taken; and, above aIl, they faniili.Of comnwn sense te resolve it. But where positive enact- arise the Minds of those who resort to their courts with theMents interfore, considerations of expediene>' should net ho pernicious idea tbat sanie laws ma>' with a good conscienceadverted to. If the judge wiil condescend ta draw bis be troddcn under foot.eluity Ilfromn bis books instead of front bis bramas" ho wiilfind little difficulty in squaring bis decisions with good TO LAW STUDENTS.conscience and law. Law students interested in thse Law School will observe,In respect te the pîca of the Statute of Limitations, it by reference ta our advertising coluamns, that for the fourthbam the sanction of law. The Statute resta on the proba- year IlSmith on Real snd Personal Property " bas beenhuit> of payment-death of witncsaes- destruction of substituted for "lBurton ou Real Property." The changepapers-loss of receipts, dcc. The Division Courts ,let sbould be noted by students.exprcssly mentions it, sud anlongst the fora prepared b>'tho Board of 0ouaty Judges and approved b>' the judges COMMERCIAL BANK v. GREAT WESTERN RAILWAY CO.of the superior courts is a notice of defence under the Tbie important cas wus argued before the Court of ErrorStatute of Limitations. Courts of equit>' always act in and Appeal at its present sittinge. The judgment of t.heobedience to it, and it la as eperativo thero as it je at law. court w*il lie looked for with interest.

a

r
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And yet, if our correspondents are correct, soine judges
treat the statute with conteupt.

Whon we hear ignorant suitors exclaim, wbeu a suit goes
against them, ilWell, that may be law, but 'taint equity,"
we eau niake ail propor allowance, but when a lawyer snd
a judge acta eut the cuckoo cry, aud deals out whnt hoe
terins equit>' as if law and equit>' wcre incongraus and
antagenistia things, we fcel serciy tempted te use the Ian.

oug f Rueckroyd Washington, the mont eminent nisi prius
[judge that ever graccd the ]lench in the United States.
Iu the S.upreme Court ho had an associate, a sisal.
low lawyem, of confined view8ansd ver>' loose notions of
equit>', Iooking upon it as a matter of abstract justice.
There iras a case presented te the ceu -t in which the lair
laid down by Judge Washington bore hard>' upon the de-
fendant. The asseciate judge was overbeard to, sa>' "that
may hoe lair, but I am sure it is not equit>.-«" Equit>'," se
said bis learned brother, Ilwhat is equity ? d-n equity."-
This was believed te bave been the oui>' occasion ou mhich
Judge Washington 8hewed undue excit4inent in Court,
and me are ver>' sure ever>' lawyer mill thiuk bis itrritation
excusable under the circumstances.

The Highlanders, in Lord Chancelier Hfardwicke's time,
are 8aid ta have evaded the Iltreirs lawr by carrying a
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JiONC11 TO WIIOM IHOXOI. &c.
Articles are aonietirnes taken bodily froin the pages of

the Ujýpcr C'aitaIa Lais Journal witliout the slightest
acknowledgment. This is net always the ca.c, and when
it occurs it Mnay be owing te inadvettene. But vz deeni
it Our duty te draw attention te the fact in order tu prevent
a repetitien of such inadvertences.

The Newv York Daily Transcripe, in iLs issue cf 26th
November last, eopied our article on "lAssociations for
the .Ainendnient cf the Law " without acknowlcdgmcnt cf
any kind. *Wc believe the omission te credit us with iL
was flot desýigned, and shalh be glad te lenTo that wc are
correct in the belief which wecnow express.

The Transcript is conducted with much ability. It is
entirely dcvoted te Law and Law Reforn. Often do we
find in iLs pa-es strong ad% ocacy for much needed reformis.

TRE TARDINESS 0F JTJDGES.
A writer in the Neic Y7ork Yranscript makes the fol-

lewing sensible remarks:
"Business is more brisk and active in winter thnn it is in sum-

muer, and another incontrovertible fact la. thant the day is short
during that season of the ycar. Lawyers generally arrange aîid
systematize their engagements ahiead, those doing a good business
having as mny ais thrce and four, and soinctimes more in the saine
day, for ire ail knoîv that thc gvcat bulk, ef the ibusineýss is done in
ivinter. If, in the flrst fflacc, ive have a motion nt tic Chambers,
,%re have oftentimes te rait ever an heur for the Judge. Se it is
at the Special Terni for the trial of issues of lav and cf fact, nud
more especirilly is iL se nt General Terni. The nuerning heurs, te
a practising lawyer, is the înest valuabie part of the day, snd
should net ba wasted by the Courts. IL werks on irreparabie
injury te the lawyer, as irell as an injustice te the rîghts ef bis
client, for ottentinies. in order wa keel, a more important engage-
ment, hie wili pestpone to, perhaps, an indefinite period a motion
whjch, on the day fixed, should have been argucd and determined.
It aise tends te disgust the client, it interferes -with ail tht appoint-
ruents tliat bava been muade, throws those that have tu bc corupul-
soriiy put over te another day that nisy ho already filied, and
irritates and ennoys te a dcgrc whichi nonc cao imagine, except
those urbo have the iifortune toe xpetienez sncb, obstaules."

We are glad We say that in Upper Canada the evil against
which the foregcing remarks are directed is net se general
as to caîl for remaiks cf thc kind here. Wc could men-
tion at lcast one judge who is as distin-uished for punctu-
ality as he is for high legal attaiemcnts, and snight mention
.othera who, influenced by his clample, if net enceuraged
by his prccept, arc ail that can bo desired.

It iB a plensure te appear be-fore judges who, linw the
value of time, aud whc ccnsequcntly respect thc engange-
ments cf others. One knewvs when te appear before thcm,
and whcu te Icave. They dcspateh business iu a dignitied
and even manner. Everything is smoothly and itisfactoffly

donc before them. Contrast this with the cobduct of judges
wbo are zahvays behiud titne, and then endeavour to force
throughi business to maoeup for lest time. Wantcf temper
is often conjoined with want of Lime, and LIXO result is any.
thing but good feeling betwcen suci judges and those
practising before the-n.

WVc believe in the niaxini that Lime is money, and cannot
sc what right judjgts have te keep memibers of the profes-
sion waiting either an hour or half an hour behind the
tixac appointed. To do so is in effeet te eteal that mucli
of' thc time of those ivho arc obliged to wait upon theni.
It is ns easy to be punctual as the reverse; and none Who
really determine te be punctual fail in punetuality. WVant
of punctuality may become a habit, and wben the habit of
a judge, is as hurtful as iL is inexcusable.

NEIV LAIV BOOKS.
It will be seen by reference te our advertising colurans

that Mr. Snelling, now se favourably known as Uic anno-
tâter of the Cbancery orders, anneunces a new work in
thc press, viz., a Treatise on the Law and Practice in
Ejeetmcent.

If Mr. Snelling display as Mauch industry and ability in
the new work as lie bas already donc in bis (Jhancery orders
thc work new announced will be a valuable one ini the pro-
fession. It will be a compDaniOn volume to DIr. Draper's
Law cf Dowcr, revicwed in our last nuaiber.

The issue froni our press of works of sucli utility speaks
wcll for the progrcss of Canada.

Attention is aise directed to four advertiscnients i other
columns, announcing four newi law books in course of pre-
parution. The first, IlThe second volume of Blackstone's
Commentaries, adapted te the prescrit state of the Lawr in
Upper Canada, with cominents on the Provincial Statutocs
affecting Real Property," by Alexander Leith, Esq., B3ar-
ristcr-at-Law. The second, "A practical work on the office
and duties cf Coroners, adapted te the Caaiau law, %vitli
a full appeudix cf ferras and schedule cf fees," by William
Boys, LL.B., Barrister-at-Law. The third, "lA Handy
Bock cf Commercial Law for Upper Canada," by Robert
Sullivan, Esq., M.A., Barrister-at-Law. The fourth, "lDivi-
sion Courts Acts, Rulesand Ferais, witli Notes, practical and
exp!anatory," by Henry O'Brien, Esq., Barrister-at-La'w.

Wo hrvo no doubt that these learned gentlemen
will creditably acquit themselves. Ur. Leith is wel!
known te students as a lecturer on Real Property law
je conuection wch the lectures given at Osgoode Hall,
'inder the auspices cf tbe Law Society. M'ir. Boys promises

t the portions cf bis intcnded work trcating cf poisons,
pvost moriern examinations, and matters conaected with
chemîcai analysis, wl bc prepared xýnder the supervision~
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of Professer Croît, the distinguished prefessor of clienistry JUDGNIENTS.
in Univcrjity College, Toronto. Mr. Sullivan is a yeung
mati of great promise. Mr. O'Brien le alrcady well known Q U E N'BIV S B ? cI Cil.

as having been a joint compiler of Harrison & O'Jiricn'8 Present: DRAX!EF, C. J. ; llAA&Tr, J.,; INMSoiXu, J.

Talbot v. Rossin.-Appeni from the decision of the Judge of the
UNITED ST.ATES CONSCRIPTION ACT. County Court of York and Pecel allovred; but leave given to amend

ChefJusice owre, f th Surere Cort f ~ by pleading de noro upon snob termas as the couu3ty judge may ime

sylvania, ini a case of I<needler v. Latte and otherS has Robison and the Corporation of Strafford.- Ueld, that incorpo-

decided that the Con8cription Act passed by Congresa nrtdvIgsbv oe aips ttt ao Drsdnsa
wpl as non.residents, and that no by-law is necassary utnless for

3rd blnrch, 1863-se odious to xnany-nnd the enforcement the purpose or reducing or încreasing tho ainouxt of commutation
of which caused the riets in New York-is unconstitutional. for statute labor. Non-suit, entered.

The learned Chief Justice eoncluded bis judgmept, too Barwick Y. 1Webstr.-Rule niii for ne«« trial discharged.
for nsetio inourcolmna,'çvth hes wods:Ilawdins Y. Paiterson.-Judg!wnt for plaintiff on deniurrer to

long frisrini u ouns t teew d defe-adantle piea. Leave givoi, te apply te amend irithin a fortnight.
" Wlat I have written I hai-e iritten under a very deep senRe JfcAnany, Y. 2'ickel.-Judg'nent for defendant on demurrer.

of tie rcsponsibility imposcd upon mue by my position, and witlî DavLs v. ILurd.-feld, that t-ho goods distrained for rent irere
en earnest desire to be guided only by the Constitution. Very nOt exempt froni distress.
m any wiil bo dissiitis6ied with My conclusions, but I iriblinit ta tie Bank of Upper Canada v. Cook.-Rule absolute.
judgnient of God, ani aise that of niy fellow citizens, when the London B. S. v. Olatu.-Judginerit for plaintifse on demurrer.
present troubles shall have passed away and arc felt no miore." B3ryant Y. L7z1.-Ield, thai a sheriff bad no power ta execute a

deed of land soid for taies after the set auithori8ini; the sale bad
lUr. Justice Thorupson, a puisne judge of the saine court, heen repealed. Postes te defendant.

concluded bis judgmcnt as follors : Monsdl Y. Michell -Judgment for plaintiff on demurrer.

" Standing reccnt]y on the gentie slopes nt Ilunnymede, rnemory Joseph v. Todd.-Rule discharged.
sent a thrill to my heurt in admiration of tiiose oid Barons who Allati Y. Ila>nziden.-Rulo discharged.
stood up there and demanded frotn a tyrannies] sovereign that WILon v. Scarlei.-Stands te enable parties te agreo on a pro-
the lines between power and rigbt shouid be thon and there dis- per submission.
tinctly mn.rked, and ail my feelings et the same moi- et paid an 1oung Y. Nocre. -Question se te sufficieDcy of acltno'wledgment

te take case out of Statute cf Limitations. Rule absçitute to enter
invoiuntary tribute of regard ta the fidelity with whichi their des-nosit
cendants bave maintained wiiat they then demanded and obtained, C'ook v. PPuUip..-Aotion fer doiver. Rule absolnte for noir
alîhough often ov.ershadowed by insurrection snd war. Our fore- trial.
fathers rnarked these linos in the Pedcral Constitution. I muust >luir v. Xunro.--Pestea te plaintiff.
adhere te, them. I cannot hielp it, and whilo 1 live 1 trust te lieu- Regina v. T'weedy, -Judgmert for Crairo.
ven, that I may have thre strengthi te say that 1 will ever do so." Breezt v. .fal.-Jtidgment fLr defenrant on demurrer.

The excitement censequent on the decision is great. The Coulion v. XcPher.on-Judgnint for defendant on demurrer.
Courts and the Goverament are in direct confliot upon the McDonald v. .Robllard.-Rule ia dischargeil.

interpretation of the Constitution and xnany who believe Saure -v. Gtllchrii.-Rule ni3i discbargtd.
Stewart v. Mathieson.-Pule nbsolute, for Dew tial, unless de-

the Act to be neeessary for the effectuai presecutien of the fendant wili consent te increase of verdict
war beivail the existence cf a writtep- Constitution. Liwiniilon v. Garîslrore.-Rule absointe for noir trial. Cosa te

_________________abide the event.
VACLCY N TE EGLIS BECII l'ayer Y. Fuller aiud Street.-Rule absolute te enter non-suit.
VACA.NCY~~~~ ONTEEOiHIEC.Lvingotn .Mgaey.-Rule absolute to enter non-sui t. IIÂAAitr,

Mr. Justice 'Wightman dicd cf apoplexy on the- îlth ., diasenting.
Deceuber lest. He died at York, while holding the assizes WVhite Y. Grinuhawe.-Rale absolutt to set aside asse3smer.t as

ther. H wasraied t th beuh l 184, ad ~ irregui..r, with costs. Leave te parties to apply te am'ind their

eighty years of tige nt the time cf bis death. is reputa- Smith Y. Creoker.-JvdEme2t for defendan. on demurrer.
tien as a lawyer was good, and his services ns a judge werc Une*d v. J¾eeth.-Rule nisi discharged.
gi-eat. Sergcant Shee bas been appointed te the vacant Bell v. MfcKindae3 .- Ruie nisi ta set oside non-suit and fer noir

judgshi. Te nw jdge s o Irsh escnt. trial discharged.
judgshi. Te nir udgela f Iishdesen 8 Aynew v. Street Rarlway Ca.-Appeal, from, county court alwed.

appointment is weii received by ail classe of the plofes- Watl Y. VanEeery.-Rule nis& for prohibition grantecl.
sien. It la said that long since lie wouid have xeeeived -

a judicial ni-pointinent were it net that in religion bi l Present: DaApza, C. J. ; IIAQARTi, J. ; 'MORItSon, J.

a~~~~~~~~~ ~~~~ Roa1a-se.Tepeet odCaclirbs xy re Bowlby.-No judgnient, as Legisiature, by Act of Parls.-
properly refused te be influced by any such censider- ment, bave aboiisbed tIao Southi Riding cf WVaterloo, and se
at-on. deprived both parties cf thre rigbt te the register books.
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v. Adllrues-Apealfroim county court disxnioset
,with Costa.

Gibb Y. Davidon.-Appeal (roni coanty court dismiased vith,
Cosa.

Johlnson y. J[rDonald.-Itule nusi diBcbarged.
RoUinca r. tjordon.-Question ne to sufficiency of (ncts to mke

an acceptance under the Stto f Fratida. iRule iiii discharged.
Lese givel to appeal.

Thre Quun Y. Miller.-Leave to appal. re(used alter a dia7 of
thrce ycara.

Naichota y. YNcio. -Rule nuiidiacharged.
ThAe Queen v. Moffat.-Rule absolute to querir convictioni.
In thre motater of tie Board of SciooZ 7'ruitee# oftre City of Toronto

and thre Corporation of thre City of Toronto.-Putie ab8alute fou
mandamus nui, to enable the city tu read on the retl2rn the facts
upon which the city relies as an ansaer to the application.

COMA! O.f PLEAS.
Prescrit: RIC.ARD)s, C. J. ; A. 1VîLsog, J. ; J. WitsoN~, J.

Douinber 14, 1863.
Halrt v. Reynotds.-.-Rule for new trial absolute without Costa.
Proust y. Glenny et al.-Rule nisi for new trial absolute on pay-

ment of Costa.
Thre 9.ieen Y. Corporation of Louth.-Jud>jrnent enteredl for

defpridantc.
Commercial floncv. Woodruff-Verdict '(o be entered for defen-

dants, with leave ta plaintif ta take judgenent for assetis girondo.
,Hamilton v. Woodruff.-Sprrcial case. Verdict ta bie entered

for thre detendan!s, pursurant to the agreement et tire triai.
Sher:ff v. Bo!cornb.-..Speoial case. Jidgnrent for Jefendant.
Hersler Y. nCLrranc.; Co.- T --Igment for plain tiff on demurTr,

and ruie for new trial disobargeti.
Roe v, United Countit3 of Le.2: and Grenttile.-Judgment for

plaintiff.
O'Hearne v. Donfele!Z.-Ruie nitidischarged. Postea ta plaintiff.
Park v. Humphrt'e.-Appeal allowed. Non-suit ta ho entered

in tbcr Court baio«.
>fojier y. Eteanos.-Rule absolute for noew triel witbout costa.
Mforan V J>aMer.-RUIO to set Raide non-DUit discharged.
Sraeetman Y. Lemon et al.-Rule for new triai ciiscbarged.
Totten v. LalZtqan.-'Rule nies discbarged.
Hein Y. Bal.-Itule absolute for now trial irpon payxnent of

Costa.
3JePherson N. Bell.-Riilc absolute for neiv trial.
Roar V. Jaruis.-Pates ta plaintff
Thre Qurre . Stee.-Judgrnent for the Crown.
?/le Queen Y. Carter..-4udgmest for the Crown.
n'rey Y. WWiiamslon. -Rule niisi reftised.
YkKit v. Wroodruf.-Rule nûi discharged.
Cate: v. Smith.-Rule absolute far newr trial without Costa,

unies the plaintifso elect ta reduce their verdict to $100 and fnull
Costa.

Herringtos 'v. Mnrit at aI..-Rult alsolute fur rsew trial. Costa
to abide tse event

Losr: v. Baker.-P. .ýe abaulute ta set aide %sassment or dam-og03, On payment of foste by the attachirrg creditor, Thomas
Melurosh, to thre plainti.

Prosent: RrdnAitms, C. J.; A. ýw11so;, j.; J. WIT1cI, j.
Descib6r 19, M83.

Kehoe v. Broson.-feld, 1. That a plaintiff iaving, by trans-
cript, remoied a cause froin a division court tO a counity court,
mi examine bis judgmerrt debtor as ta bis estaue and effects.
Uel, 2. That tnse cousit> judgo may, und,3r sec. 41 of Con. Stat.

U. C. cap. 24, order a co. sa. ta issue, thougir the debt b. under
$100. Per cur.-Jsdginent for defendant ont demurrer,

Cratoford v. Beartd.-Stands.
.(erinett V. Covr.-Appeai ailnwed. ule in court below ta b.

absolute for a now trial. Cocts Vo abhide the. tvent. No costs of
thita appeal ta ire allowed ta situer part>'.

Dewvar -.. Carrtgue.-Stand8. A difference of opinion smong the
judgcs.

Loto v. Spark.-Judgmnent for plaintif.
Couse v. ITaunon et al.-lsrdgment for defendarits on domutrrer.
Joliton y. Graham.-Judgment for detendant, witb Jeaie ta

plaintiff ta appî>' to a judge in Chambers Vo aruend -withmni three
weelcs.

Tire Queen v. Bartel1j.-Jndgmect for defendant.
fl'ullamicn v. Thre Niagara District 111utual Insrsrance Company.

-Jsdgment for plaintiff on demurrer t0 fiftb and 8ixth pleas.
McPirer3or v. Bell.-New triol or, paymcnt of Coins, with leaTe

to defexuý.ut ta amend bis pies lings.
Kixigsmsli v. Banik of Upper Canada.-Hed, 1. That sheriff mny

ase for price of goods sold b>' him as Sheriff. 2. That in suris an
action defendant cannot set-off a private deht of thea ehoriff to
defendant. .Judgmenit for ilain.2ff on demurrer.

Carntegie v. Tuer.-Rule nisi granted.
Rogers V. Law'rence (two cose).-Stand.
Joicon Y. Robinsms.-Stanrls.

S E L iF 0 lr O N S.

ON TIIE TRIAL 0F ISSIUES INVOLVING TIIE CONSIDER-
ATIO:q0F SCIENTIFIC EVIDENCE AND TEES EVIDENCE
0F EXPERTS.

(A Paper by Mr. Robert Stuari, read at a Centeral 11eeting of th*é
Society,.for Proinoting thre Amendment of thre Law,, held on Mon-
day, 22nd June, 1863, and ordèred Io be prned.)

Althossqb thi6s ubject su recenîl>' o.'tupied Our attention, 1
Catinat ho, p feeling that neither thre Society noir sny individuel
member of it can require froin moe p apology for the continued
discussion ofsa important a question ac that wLich relates ta thse
true position of science and skill in the administration of .jus.
tice. Miicis )osa con I aliow myseif ta believu> ýLat the Su.eiety
couid dep-recate thse use of ls time in cndeavourine taV discover
how tihe difféerent departmcents çcf human knowledge may b.e
made subscrrvient Vo the practical efficiency amorsg the people
of thre principles of our syetema ofjurisprudence.

A&nd in truth, tbie aevrous question, notwithstandîng aIl the.
debate and controvere>' we bave bad about it, bas not yet
roceived ite solution. Nor, when we attentively consider thea
obJcotions tirat bave been made to proposed changes in the exiet-
ing procriure, can we wonderat tire iresitation, so, plainly niani-
fested by. out prof~ession, tou interfere with thse present mode of
trial which doa not exempt skiiied krsowlcdge froim thse
ordinary conditions of eworn estirnony.

It le, indeed, welI that it sbould bo su, and that a right assd
disorznrinating conclusion shonIsd -ut te arrivedl ut, on sa large
anrd difficult a aubjct, 'withont reiterated and anrious Con-
sideration, and vithotit hanstily aet.ting aside a praotice like thse
proert, svhicb, whatever it8 intrinsro defecte, bua contrived
noV oni>" tO caintain itsc!f witlrout dierepute, but to bave
attracteil tu i8 aupport a great and learncd experience. Ite
very detractors (it I me> bis nllowed tû tise an expre8sicur tbut
nialy ppear hareti Vo tiemtindsufaoasa) have been its disciples;
and aur Icarned nd able cultesgue, Mtr. Webster, will, 1 feel
assured, not refuse ta admit the dlaims of a procecjrxre in the
service of îvhich ho bris hiniseif rsccumuirsted that learning and
forensie rsbility w'eshi Lave muade him, une of aur chiefatithu-
ritles in this dolioste braich of legal administration.

[Vol. X.-O
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But undoubtedly an arnendment or the lawv is here rcquired. nevspapers of tim day being inundated 'vith letters Mil IDore
WVhat foriii that amendaient nisi assume, and %vhat, may lie or les" diN ingui'hed liv thûclo tmgettial qualitices " ldiu.
the weak spot it nay discurer, 1 fear wu arc 8carcely yet able te Julw" L""ieri(ts," IlSea, ami variiie othter
sthow. Is il that (,ur prosent mode of triali overiayý*tIOo niocl nomme's de plum1e, being the 8ignaturesý under vhich the vitu-
the witucss'e Beientific niind, or the generie quality of the pcrative missiv%Îes itvere publiaied. But it dues nlot appear
'lxpert's skili, and that nisi prius docs flot treat thoqe nids te thit ti, D lawyers were mucl exeited ;they rather seem te bave
its justice with, beooming respect? Or is it that juries take cor atdered that the quarrai having been made by the doctore.
loo Iliw a miensure of' the cdaims of science, regarding thei the8e gentlemen hnd boetter set t among themselves. .And
simply as hc'lps and contributors of thio8o particulars wvhiei her( 1 muet observe, that, if the matter of procedure, lin which
arc inductively te tend te their verdict? Or i8 it that the the discussion is, nowr brouglit te bear, had been laI': te bcs con-
breaet of the judge requires te b escientificaliy instracted and sidered vrith refèrcnce te tbe trial in question, nothing conld*
expanded, and that the niind andi conscience of the Court itself have been more unjust oi more unreasonable than te 1have
are judicially waning in ibis one grat eJement cf its consti- prellerred any cornplant on that scorec; f'Ir, whate, er may
tution ? Or is it that the scientiflo mani should net lie a wît- have beca thougltt of the ver<lict, thse trial. itselI' was, front
nese8 at ail but ajuror, ornt inny benajutige? The8eand socti bcegmning te cui. and wi:t raference te ail the evidence, and
like -are among the consideratione which msuet lie taken into etl the witnesse2, a perfectly fair one.
necunt. Clous' it isthat tis rentier af science, if it lie, indeed I hsave board it said that medical mert in genea nnrke liad
a reprnch andi embarrassereent, te the Courts, te net tee large tnsemihtt'ygnelycnratnfvrliyi
or difficult for the law ; nor was the Roman la.wyer ntKstakef wtn esect andthattc goee-neark cetst ma le uit»l inl

svhn, tthlof~ dea cfhieeal!o, le dfind uristprrsdeni-e lîgible %vithout any nccessatry disparsgensant of eur medical
lnu3t ien iau tu umnrr eun osi, ut t friands in the estimation at least cf tisose who are acquainted

tojusi seentia" L ith their profossionni idiosyncrasy-an idioeynerasy wvtich,
Perhaps thc most useful manner ia which, nt thie penicti f however intellectual and pliîlosopltical, andi nedîcai, te jus:

the controversy, I eau reepaen the sîhjcc:te is y bniefly review- of tha kind Nyhich, in tihe interest of the public. i8, perhapti ail
ing the discussion that bas already taken place, andi of %vich the botter for that gentie andi particular restra*tnt wlich legal
vre have reliabla reports in duiy steerediteti publications. But procedure noir ami thoan imtposes upon it. The ductore were
1 beg to be aflowed a few preliminary renanrke. allowced, liuwaver, tùhi plty tn thù naivepapers ; andi if they

Wtsen thie subjeet was laet before the Society, it appeareti gradually got less excited, thiy becanie maore srions and
to me that St bad net been sufficiently eonsidered, msore espe- preuix, ami tihe niedical pI5riodicai8 becamne very lea' ne£i -i the
cialiy wiîls rcI'crence te its etrictly legfd bearinge. Se far as 8ubjact of miedical andi scientifie eridance. Wtseser mchl
I ceuld underetanti, a great dentlw iraeit about science, andi light iras thus tlirewn on irbat 9,e lawyars call evidelce, 1 do
8cetific: evidenca, and sesenssfte assessorq, aud a number cf flot soggestl but unquest.ionably a very grea deal of cle --rness
speculatioas %çcre offéed, havir.g as it appeared, te me, a mare and ingenuity iras exhibitati. Of course there iras ne dîffi-
regard to thesa partitulare. But 1 coulti netf sec hosr, irba: culty, in rensoving the stage cf the question more Smethurst'a
iras 8aid on tisese subjects iras intendeti te qualify thea oe trial te the geocral platforte of science at large; and one ef
great question, viz., thse propk!2- ferra anti order cf the trial. the moslt censpicucues essayt4 cf thse kind to whicl 1 have
ISay thse tria, for, vrith greait deference, igat ire have chiefly alladeti, iras a papar reati before varions ler.sed bodies, and

to considar is net a mere matter of sci2nce or £~f ecientifte qi- in particular before the Society of Arte, on tire iStb Janunry,
tiance; it te a question as te hoir we are te deal, -sot only with 1860, Vice-Ciancellor Wood liaing in the chair, liy Dr. R
science etxictly se calleti, but with ail kinds of pe.-uliar knoi- Aus Snmith, F RS., er.titled, IlScience in OUT' Courts cf
latige andi skill when ire require their aid for the pirpese of do- Laîr. The parer vras pulitee in tbe nureber cf the Jour-
termining rigst and juetice betireeu lizigauts ; in ottbcr worde it Del of thse Society of Arte, for January, 1800, along with a
is a quegtion as te hum ira ara t» reake thse k-newiedge andi ekili report of the dssinstisat folloedt upon it, andi k is a very
ef persene in particular departmenta cf lire availabie in the üi- long oe. It is divîded into numercus hbande; andtit would
ministratien cf the !aw. Science andi scientifie mon, ne doulit, he iffle for me te atterept te give anythingý tlte a rasn>a, hem-
corne largaly ami parhaps chiefly undas' tues category, but ever lirief, of its actual contents. Novr it. it neees8arýv, for,
there are others in the sarea ituation. The evitenca aI' killeti ivhîl it 8uggests a number of important eesiederations, 1
tredesmen, of foreign lawycro, of docters and surgeons, andi, tn cannat sny, after a most careful parusal, that it assiste Dit
short, of aIl wie, by professicn or izalltng. or by.the accumu- muc in tediscussing th e suliject cf my present remarks ; white
latian of particular kno"rledýe and experience ta any receg- its more dogreatie stataments ceuli lie essiiy proved te lie
nteed business, have astalied for themselves g certain erroneous, aven if it8 peculiar style ef composition mas more
repotation, are as muets experts as the stricteet and the most favourable than it te te thea communication of degmatte truth.
gifted of scicntific mene, andi entitled t» as misai coneideration. It s trermely metaphyical-anti 1 isat almoat saisi eccen-
la faet, skilleti evidence, that is, the evidence of ekilîcti opi. trie.
ni=n, irether talion as nsnttar cf fact, as ta thse eata of Thea Society wiii pardon mec if 1 give ene or tire illuzstrationa
foreige lair, or cf mare opinion, must. as tt appeare to of Dr. Smith's mieconcaption of thre subjeet. lie observas
me, lie ail trrken in tise saine way ; and wbat we mna, thora-
fore, is nat se mccli te hedge round science andi ite voelance IlWe sec science moving witis irresistible force, gradssally seizissg
wtth any proteative device, blut sucs a precedure ut thse trial more andi more of thse riglits assd propierties cf every subject, and
as wiii best, muet jus:ly, and me et complately, give affect te of every governrment, iitilst tise 8cieatifle man, the épotrnder cf
thse evitience enhicli thse parties bave atiduceti, triether that science, lias n'à r:ecognised Place, but le aliawed to qive lits evidersce
ý,vidence bc puraly scientifle or skîled testireeny, or lie mizatias a necessity, andi frequently in a manner tisa: nsght lie sitoîvn tu
mitis other evtience relating t» thse facte ie dispute. Tis lie as iliegai s it s for thc tinte utinvoidable2'
was, 1 thiels, thse real question for our cansideratian, andi k Wliat thse Doctor means, ta this very lsazy sentence, abaut
ie a question ratier fer the legal titan for tlic scientifie mani. Ilavidenca as a nccesskty," anti yet I iliegal," albeit"I unavoiti-

But nom te the former discussion reforred te. As the ala," 1 cannot surmîse; but wý,e ail knoir that usedical and
Socioty is aivare, that discussion arose in coasequence of the scietitic evidence, whicîs is alwssys highiy paîid for, muet bie
conilicting inedicai evidence tisai mas given at thie triai of Dr. a necesstty where it ta judicially reqssired ; and that if St
Sme:turst for asurden, te tise auturen of 1859, and t k as ut is net legal, it ie nut evideece at ail. The, toctor proceade te
first cc-ducted with the greatest violence anti aenireony, the 1observe.
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Tilsit ph-ical suience i'~i the ittinite ri-férue in ii whî' vurî it

-cati glVe il <'ber ait4wer, andt t'ont sisitable arrjivgùeountý 4tfI 'ie< i
mtade l'or otaiiung the uaîcudcdoiinof tIonue % ho litive
stui<i'{ il.

tlitt lu MI ifrtreces of opinion, w1setlier lu soc>inl or plîv-irai
law, and in ai lhwlVîîlt tase.s, t1le inin îct.' of letat, in a free cotînçbrv,
ivill teke the 1mai (riglit or < og.

Th"o fi r8tt tIese poin ts of course contai n4 tlte abstract t ru th
but lthe obvious comment is that, as t- eii inipersoliai nnd
cantnot bpelik under fle circuratances eupposed, we mnust dj)
our he8t in the witnesse-box wvith ils human pro)feggeor; and
t'ont in order te obtain that *"clear iinswer,» w'oicit , t'ont ili
science itselt, if wo couiC: ony subpoeoa il, could givé, we iuat
investigate i.y exarlîný.ion and cross-examination, these pro-
fossors' opin ions. The Doctor hirnsef sez-Ss to have had some-

thin of he nm~ :adof msgi inl his mind, because ho
shor1tiy fewîd dIltot "cec is liable to lie
expounded 1-. its teachers pedantically and iiporiectiy," and
lie further on dectares that l'the public iust expeet a

grat deal of clpposition ninong scientists.'" The second point

u'hae quoted above, ks, 1 confeas, te nie nlot quite intelligible;
for what lie means by - he instinct oif ti in a frec country
takiog the louîd <right or wrong)," J du not sec, unles, l'by
the istifict of niait in a free cuuntry," wo are to understand
him te roter to the jury, .. and by taking the leadl (right or
wrong) , to the verdict, %vleîber il ha correct, or otino

serves 'oin riglà," vrhich, of course i8 geuterîîiiy wrong.
Agaio, Dr. Sîiith remarks :
' vert suppositg a witn-zes to irs4ist, as sonse wnl (1o, on giving

MIai u fifflest cylîlence. il ts scareely poesible te avolit lînving it
distorted by te exanining palrty. One lrîiîng remnarl mity bo si)
exaimined, amti so înuich iltieotioing may be",spoupon il. f'ont it
teke the pince avilli the jury Pni flic plublie of an important point.'On tloc nlier imand,annoîîpra: rerîtark- la passoît oser lu s' tcc.
Now thiq dctro5 e' dute lroportions glvu-otlu thîe videnee set the

mmnd of tlîc seientist."
The fallacy in titis quotation le transparent. Tite impor-

tance of the witneeses' rentarks la, of courso, not te ho viewved
wiîii reforence to the matter tif science in band, »lit svith re-
ference to thec issue in ftct under trial, and to the truc anawer
te vrhicl the 8cientific evidence is intended te lend; and it la
<iniy evidene so far ase it is introduced by flic interrogatories
in Court. As te the I dite proportion given tu lho ridence
in tho mind of the scientist being destroyed," it really inatters

neot whtether it bc ao-îiîe mind of the scier.îist lias nntlîing t0
do with thec quesion-it la the mind otjustice, and ut file Iaw,
lu relation te ltc question of rig'oî Let'îre the Court, w'oiclî la

ltoc real consideration.
Thcu'e nd snny other illuIttrations of the sanie ltind, -vrhico

1 could give front itis very singular palier, show t'ont Dr.
Smiiih miseonceived the nature of evidesice, nnd the legal.
position of a witnewe in a court of justice.

lis general poïition appears to ho this, t'ont a scientific
weilues, or a scientilii muri, or a sciontint, as lie d1eligltts te
ealU Ilim, 13 not i') ho controlied by i-ouiîsel nt ai ; iii tact îa
mot tbc bexanlined by iient. at Icioat lu tlic firet instance.
lie, as a scientillo mari, would ignore tlîe Bar, alla lold con-
verse only wilîh tie judge, spleaiking abat lie likeit nné alicu
lie iikes-a mode tproceldiug. houaeu'er, whicit I tear wvould
ntnko trials, iivoivýing flie consideraîloti of ecientific evideuce,
very unedifying indeed.

The whlo papier, nb'oougo, as I have said, rery clever,
very elahorate, anu prObably very sohle, i8, in nty htumble
jud-mert, a Mnost uunsitis-faeto)ry exposition, eten if ils peculîar 1
nd ruther drcaîny ptîraeoulogy wero ot a more palpable cha-
racler titan it is. The be8t; part of it la w'oere, towards the end
Dr. smiîlî Ppeinka of the rentedy lie propores:- the liret point
of wiîicii relatest flie appikint -ment iii an iscmor, and the.
second, to thc modu iu vrhiciî a ,,.cstite %vitness (>ugllt 10 be,
examnnc ; but lthe titird iii, I think îtcserving of eeus con-
8ideration. It is as fohiov8

'rta -- mtlei o n lisit-~o ie-uootni'tiic 1 'it tî
lie ai'nIiio de-lis ir t heur u\îîîîli iitîs lut iriti ug The' u~h
aiiidl vliîedttion t 'ou contrulfil (y thecjo" cxîîîntoîîu

vro'îcxîîîîî oti by l'oc bîîtrster btion"
.in p roposai o'îett îboughî 8o itîtcli o.- by tile lier. Verci<n

Ilarcourt ~ ~ ~ ~ t (agnlea thapar t0hvet'akeýn gront iniore.st
in titis 8utý eeî). that ho introduveîý if itîto at pronoselI Parliu-
nieuîary Blwhicli lie éraew up on tie roguiatioi ot secititie
evidence. lie iîppeatrs t<t have borrovté the idea fron the
exratnalion ot inedical witnedses in Scotchi critinal courts.
But as 1 cani attest from îny osan persoital experience in titeme
courts, l'ont proceeding is not alvays atteudedl saîti complete
sniceoss. 1 have ri vcry distinct recoilection of being present
at an Assize Court iii Scotlané, when one of the tonal dis-
tinguished Surgeons of the present day was exnmined in lte
manner explaîned. lie caume, ot course, uvith lus report on
tîte corpuls detktii. Il was a precise andé distinct document ;
and, alîhough ho rend il Very badiy, it made a grea, inîpres.
sien on t'oe Court. Unt'ortuuately, hoowever, for the l'-a-nedl
and dittinguiihed professor (for he was a profegsot ), tîte
prisoner's coutnsel availeé hiniself ni te privilege of crîîsa-ex-
amining Itini on 109 report; atié 1 amn renlly coneerned tit
infi,rmn the Soeieîv t!sî hae succetded toti vtoU in îtterly dev-
traving the weighî of the proioasor's$ eviiience,, tiy the contra-
dicitin and general mess iii whîic ho invoived 'oint, ané oif
wluîe', lu a spirit of grent disreîpect, lie fully availeil hininoît
itiftic very uîiresers'cd observations hie aiterçnards. nddresseé
te the jury on the painft sutject, I arn very niuch ai -aid
t'ont if the disîingnislied professor, wito is also a very lea.-ned
and able autitor, tîad, tnt dosan, immedialely afier the fil ensio
exhibition 1 have described, to Write an essay on M.edical
Evidence, lie wouié bave saritten aven more 8lernly and inéig-
nantly titan Dr. Angkis Smitho bas doue. The incident 1 have
relateé, howover, shows l'oc danger of nilowing sue'o examina-
lioins nd crs-xtîiaio ithout due reigulatlon ; and on
titis subject 1 shali, before 1 coucluée tbis palier, make a sog.
gestion as to te control tinder w'oici ru-r prits nd Ui
Baiiiey ûésocacy should be piaced ln any numeut of pro-

cet, ire titat, may be adopîcé.
1 - tue di-scussion wlhi foiiowed the reaéing of this papier

hy Dr. Smitht, aGnue very inîeresîing and usetul renînrks

apipear to have been mnade by our learucé colleague, 4Mr. Tiios.
Webster, Dr. rtylor, and o;ters preseul. Dr. Taylor men-

tîoned a ciretunietance of greal importance, and vrhiclî it la
lîopud imay kept in viovi lu any retvrm 'evîict nay take place
hereatter. lie sînîcé

"'Iit e differenes; amongst scientît'tc muen were rallier l'oose
of opinion titan of mect, ai froin bis own experience, ss'iicii iad
beeti cndrbllie kitew tliaI lacIs ut ru ofleti laid before tuient
ini sucit a iîànncr thaI lley liait not 41 haif cvcu-if tiiev liait quar-
ter-of the truli of the caSe. It luné oclutrrué to hlntseif up4ît
matis trials, hotut iii cases af pâltit riglits, anti of niurder, it-oit-
ing ilttestions iii the -groatenït impîortnce tu Society, tat for lthe tirst
tite, lie huaird iii flice court ftuts %vlicli %votîlî htave iouteri-ativ
istîcred lus; opiliot, Sn l'ont -scicntifiP ten %verte tîlirely ut tlie(
uscrcy of ttosL alto ttlrwetcd."

The Chairmati, Vice-Chancelior Wood, tîunimed up the dis-
cussion, iobserving taI te grat difficulty in such evidence

was the evîdence of opinion, andé, in illustration of titis ho
ilîentioneé,

IlITha, in a case wliei caine itofore luti, six of flie niostemnirient
nienibQrs of the Scoltis'i Bar mav'e os-idence <ipon a question (if
Scoti-.h lîw-three on 0one suie alndtihree on l'o coiller, lTeo
q!tieSîloît referroî to n mtber coîtucctei wilu lthe Froc lRirk-, andl
dinnieoclnîcay oIi;ltoslte opinions3 Nvre g-iven as ho w-ia.I it Scot cl
4%aw as; tule o)plion in o'aci case coiiicîdiiîtg witit Iti' tartieffiar

religiou, viC wI of lte %vitncs;, ar(i yl in titis casie perfectiv lhouent
onions liait hitt given''

Dr. Stnuî'o's paper liaé, previously te its linving been rend
betore the Society ot Ayts, bc commtunicated te l'ois Society,

[Vol. X-l 1Jaiiuary, 1864.] LAW JOURNAL.
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and 1 tlnd tliat nt cur meeting ofthei 28tli Noveinbcr, 1859, a in such caser, rcpremcuteil in the riel8itution of the jury ; but,
committec ias appointtd to, consider the mub~jec~t. and on the in my opinion, thero is ito aubstantial differonce beý,ccen the
20di February, 1860, the cnmmitîee's teport wai rend. It caiten of jurors and uqesorti; andtheUi argument equally
will be fiiunt on page lx, of the Lai' A mendineni Journal. applie& lor or against the tvro positions. The w1wle question
Tia report in substance recommende that thore aboutit be no wan 1 recallect, very anxiously cort8idered, and 1 explninrd
chapnge nlate existing procedure, The committee are against My views in a Mtaternent 1 communicated te one of the legal
*"an'y change ini the exi8ting moite of taking evidouce, cit lca,4t publications cf the day, on the complainte that wereo then
sintiI noome plan lied been propo8ed of which the advnntaýea made in Seotland against the syatein of trial by jury in civil
would bc clear, and which bhould ivork harnoiously with choss; and among which complainte the sysitens of plocdiî'g
the test of our Itgal systens ;" and thoy expre*s their opinion andi the method of deriring andi 3ettling issues, held a prit -
that te noue oft tle suggestions by scientific mcn that bcd cipal place. As the opinions expreseod in thc paper referred
been laid before thons dit thîs eharactor ei-tply. Soute of thoee to are sîtill belti by nie, porbaps the Society ivili allow me bore
suggestions, they obsierve, wore entireiy augatary, andi oUîers to rend a few entences frons it.
opposet to the whole spirit ai' our jurimprudence, or woold *1Titei complaints, however that are sonietimes heart] in Scâtiand
introduce au elmetof onfusion, of vvhch it wmuld be, imi- on t lis subject,d not argue actear iea ofthle jurore ofJce, which
possible te caleulute the result. The report ie al3u againet they conteui w t dit of the Nvitnet-s. Eçltlence, cspecialiy wbere
requiriaf; scientiflo evidence being given in writine, and itîl rgsii nii tti,1 u bn;tîcerrsîncsadn
^180 againet acientific nefessors; atnd the cammittee wind up to w tich tîtut ûvîideuîct le atidrtsset, eud bv whichs the wlîule is to
by stetingý tliey sec no renson fûr making any distinction be brought tu one general resuIt in te suiît, ile unother. licreju
betvreen civil andi criminal cases. As a wlîole, the report, tics the error of those wliu ubject Lu juoncs, not because they are
ivhicbz appears ti> have bc,'n the leist seniaous expression oi generally unînfiîrmeil, but in coaseqouce uf their wanting lai par-
opinion by the Society, ia u5stinguislict by a cantour and 1tictilar cases that artificial k-ind uf Lkuo0Vltd(e wlîiels sklîl in atrade
]ewveýrlîke discriminiation uiost creditablo to it, authorc ; anti or profvssion eau give. Z!ow vrc thiak titis is not only to tulke a
it is impossible to rend it witliuut a feeling ot respect for theo g ute o tlîejnry' province, butta preventtheeidtLncefroim
g,. :d senea and sound jutigment wlîicb cvidently guited ta ben fi or lipartta;ly con'dlered. We must gi"e the jury zIl

prepraton, ,nd fo myslfI met ey tat ver w clilegal andi relevant nid,§, andi if a scientific or artistie point. arises,pruaraion; ýndfurmyslf,1 mst ay hat1 vry uchwcmnuîst, by the testimony of stientifi en an d turti8ss tlîrow aIsympathise with it. thei light we C.în on the issue ;but tliatt issue it is the sole duty or
The other metical and scieutific gentlemen wha have dis- te uuureijudi)ced jPr * to satîstf'. Tite jury are teu talce cognizance

cussed thîs eubject are Profest4or Chrietison, ut Ediab~urgh, of ail the evidence- ut scieatinc and ttchnical evidence as weli as
Dr. Lotlieby, andi the roverned gentleman 1 have belote rotcrred es-idence of the tact: they are Lu entertain evervthing whicht the
te, tice Rev. Vernon lia-court. law allows; at by alloiving, requnres tlieni tu kn[Ow ti.atthcy inay

Mr. Wobster'e paper, rend hore on the 1Sth of lest montit, -oa rcjtgeto i iptt ilt dçasinm fi
again brouglit up the sullject before us ; andi in a leediu4g reJrpo.n jurofor?3, ad qUeîtùeaCKjUrà rcipon dent jadîas. iletween

arUoe u Yeton.e Ludo Jorne ofArtsant &snce, ~ these two proivinces there is no mhlfdie authnity, the jury are to
art le f Nvio's ondn Jurna ofArt an Scencs, ub-try the teet, the jutigo to lay toisa thc law: but the tact '9a Lu bc

lieed on the tiret of titis moatli, Nfr. Wcbster'e vicwsa are considereti with referenc tu the right or iuterest in issue. iKeop-
enforet. i ng titese principles in view, we discern the real nature ut thejurys2

1 believe 1 correctly describe the discussion ivhicli bas social andi judicial constitution. A jury sbouid bc in aIl resptecta
thus talten place by stating that, as it at present etands, it qtâte indifferent. Tite juron le a jutige. not a witnesq. andi lie is tu
limite the Cousideration of any change to the propos ai W decide on inftormation atfordedl by rompetent persoas, andi nuL traini
appoint ecientifie assessons, and, iu certain cases, to the modi- an independent views of bis own, Tliet ig to say, he la tu dleeide
fleation of te trial by jury. But thc cou:roversy so etated un evîieuce; evitlence externat lu bis own intuitive knowkd(ge.
irivolve3 other elensents ut consideretion, andi 1 shutil Dow eub- Anti anything ditt intertere» with this constitutional relation,

niawhciîe itbe an influence einir.ating front inlîcrent qualities inu Uicmtte te Society the outlines ot such a refonni as, in mY 1juror individzialiy, or ia some other way,by wlîicheiascati
jutigment, weuld meet any difficulty or inconveaience experi- 1n bis mitd, su fer derauges proper judicial order. Ia short, te
enced unter the existing sy8teni of taking this kinti ut evi truc Mdeat of a jury is, that they are to procet to their duty
dence. witUout any prtesonitvo impression ac regards ou-, i4de or tho

We muet talce cars. liosever, to regard the subjecttroni the o.hen."
truc point of view. Wce shali not do so if ve look nt iL as a A Scotch case, involving a gooti deal of thc ovidence of the
mero question ofet vidnce, or evea of evidence lu relation tO kind in question lied occurned, anti it %vu coniplaiLet that,
icience ansd ~,iLThe real andi great question is, bteu shail the "NuL, , unecatnaslter or mini n engineer 'vas on the jury. .But
uie be tried ?-for atter thc ovidence bas been given, over anti tii is no gondi objection Tice kia0iot information wltieh snch c.-sse4,
above it, thoro e ic h matter, tho perumioant matter, of right ut jiersous 'vene titte to u îpply ivass purciy niatteruof evitience, antI
anti justice, anti how s'iah that bc deterruinet ? 'ritequestion. the witneesa box, andi fot the jury-box was tier truc place. Thteir
then, 1 sa?~, le, Itou îN<all the issime bc tried Now titis la a Ian'- ruesiulskill Whas not eubs4tantiuilly nt Per Jev îhi issue, but 'vas
yer>s; question, and n lawyer's question exclu3iveiy; une te Dienîiy clilaterti, and reccivabie ini evidetice lu order to instruct
which Doctors ot Medicine, anti scientiste as tliey are callet, te mnids of te jury on tHe tact, as tbat relates Lu the in5tere2t. the
anti experts lu general, have iuliing to aay. ASter the dis r;ght or the, wrong in litigantion. And if i. is necessery tu know
cussion we bave bat, and under ail the circumstances ln 'viicli about cosl driving, unit miaing, auti engmnecrLng, by ail means let
tihe question bas beca zaiseti, iL muet ho heîd P> go tu the very Uice jury be duly indoctrinatedth tlerwih Put Lte collier, anti the
cunti:îution of the oxisting tribunals themse!ves. andi even ta mîinen, ati te englacer into thse box; examine themn well anti
exclutie the capacityo ut h igiteet officiais. Are then our tho'-ugiily, try andI si-arch tt.e deptis ut tfieir acientific anti pro.
jutigea anti juries ut the present day, according tu the tîteory fessional nilutis, antI then tisis tîten wiîlî titauks for thîter itîtor-
ut their qualifications, equat te, titis kinti ut business? Ir citation ; bat do nuL allow the-m tu intertere fîilier witb the case, else

taoyarenot the cutertity thtuslve îudvidall or the i collier niay nuike IL Lau black, the iniiner may tak-c tua niucb
ian' anet cien ut ther cotarc tet tacît. But if tîty rte out of it, andi the engiicer tony blow iL up aitogether 1Tht-ne is
tho nd rcisiice on ati ecperts mre t nul Bun Lif capcy ofe a qenerül couclusioti to wih, uînoug other pertîcisiars, the bcivnuficthenaeinfiie on nd xpets mst otin he apaityof ednce is nierely inductive; uudtittiougli colliers, autlusiiers, and
assessors or jururs, invade the bondi or jury-bos, but muet be engaeaivy'u ra iti buetb otuetlmal

contnt t asiet ue Curtby tteirevience tieir respective cnatts cati tradî'a. tlîey inuy îlot bi. the inu6t coni-
1 lied occasion to consîter tic subject useny yeRra ugo, in sonn pras for te protection of au interest, the vintîcation of

Soutient, chiefly n'ith refereuce tu a proposai tu have 8t;ience, ~arigbî, or the retinese ufta wrong."
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I etill entertain tiiese opinions very atrongly, and as 1 have referred ta were a littia more ~Pntlemanliko, and a little marn
sugeseî, tia argunent applies ns Weil t4i assessa8rs as t» acholarlikè, tw'o should hear lese8 than wc do of the ovise and

jrs:peri.'%ps inded more forcibly in tae case of the former, diawbacks of the eliating se Stein.
C'o, with the n toriocq bias and jeplousy that prevail aniong Buit, making every allowance, 1 still tluink thore il rot
saientifiu port4ons) und tiersons o ai kî,~ front the noe nechni for inipro7ement, although 1 trust that the Society will not
or skilled artisan up ta the Prince-enginevr, ti ha&va twti suc'h for one instant admit Dr. Sonith's dlaimu chat the scientilla wit-
assessurs sitting witik the judgo would, 1 think, invoivo a noms sai occupy nt the uSi an Ilindependecît poaiti,.n," as lie
lîazardoue oxperimerit, flot noly in relation to tha autlàoritY <cfli it, Vint would never do. The scientîifi mian or the expert
end dignity of thejutlicial office, but also with respect to that whon eniled on ta assiot in the administration of rigbt and
feelingof confidence in tIîe iîninrtiality and indifférence of lîe justire, ta use the words of the grent chart*ý, must dogo as a
jî,dge, which in tliis counry il a8sociated in the mind of the triMess, and a witnrss only-a witnegs iii tise ardinary sanse
publia and the Bar with ia etr-cîenoy and integrity of the o? the terni. But bis sevcsmgthocnieal nhanced
Beneh, and 'ielich feeling of conficence it woutd bcedangerou h y one or tino regulatians, ta be applied with a due regard ta

ta disturb. 1 therefore entirely .oncur Su the report ai duse the 8pecial naturoay h aet otre.I a enem
Society, ta wbich 1 liave reforrrd inherein it il> stated: plained> as ane cause af the dîssatiefactian with this kind ai

"ÀArording I ta it sehenlp, as e-nr shnllld hca ppçtinted nwho eYidence, that the scientifle îvitness often gives it ivithnut
81hnuld sit ilid dit jîîdige. anid eii uleld ho ut]î ta zivvý thélraipinien adeqai information Tespectîng tVie fact2 in dispute; and St
in public, as Wneil as the reanoms f ilwhich that opinion was farmed, lied been z-ggested that, for the.pur pose af sucli açidenre at
the judge, hlwever. uaL ta ha bound by tlie opinion sa giVeil, It lesst, the fact4 should hae preniouely cimmunicated ta the
inu-A bu supaosed chat tle nas(esor wo-v(uld Wa pe~r8oîs of coiopetent v ituesi n trfine.. The ansiner ta this, hoinener, is a ffrcible
6kill, and it is dSllleult ta îînclersatî4d how thio judge would ual ha one, n&mely thart mriny important facts ta inhicli the scientifia
toorally, if not legally, bounki Uv thti'r opinion, or chat any,,,eritit oitness May have ta opeak cannot ba known until they are
caiuld be supported wlîîcl went - ..'iî,st. sueli opiion. Nor dîsclosed orally at tia trial. yet 1 think, tia suggestion
crin St ho, doubttd that, if any ifiorcuce ipilliofl 'utt -ej made is wvartly af the be8t cansideration, and it niight hae
the judge and the a8seýsr- on a niatter wlîicl t'le jury muest ulti- regulated toi as ta ha used c'ith advantaca in particular rase8i
mately ilettrniine, the latter woîîld bc p'hîce( ln a lîisnof "" On il. subject I venture tu propose as foIbine:
aideranle t-tnbarrnRsýmetit. lut tria14 hefore Iue Adiniralty Court,
wvhere the judge i% apeejssad hy Mlasters. of the Trinity Ilou4e, îî,ere let. That rubes ba adopted hy weclî bh parties ehould ha
iS nu jury; ,uad 'lter carfîl.y auidering dia warking (if *'lie ys. bouod, by tha forn af thoir pleadings, and Uter matter a.
cea adopted iu thent court, ine ara ai opinion tient it 18 &tageîler record, fully ta disclosa the case tlsey are respectivoby tu maka
ï,iapplicable ta tie ordinary mode of trial by juiry." at the trial.

Thîe plan af assessors is further objectionable, inasmuch il 2nd. That a inritten statenient, taken fron thdi pleedinge,
St wauld introduca a lay quality inca the judicial elament chat and otlier matter ms may li ha greed on, itnd expressed in an
would haniper the judge, interfèra, with hie discretiori, aud paPul4r language a 3 Possible, sBould, previous tu tlic trial, ha
e.uso confusion ini tîîe triaîl, adjugted and eettded in the presenca (? bath parties, hefore tlîe
It bias aise au aspect suggestive ofs8ousthing uneanstîtutia3nal, judge linssif, or luis principal registrar, or soa athier praper

hy neutralîiuig or tonding ta neistralize chat undivided -a Officer.
pnibility Su thajudga wlîel is ana af the chiai safaguarde 3rd. That an office copy af this staternent ha furnished ta
wlic ur le.mal systew, affords ta the nation. eaehi scientifi incqs or expert, nt a certain tinta hatara the

lu erery view tbit, proposai for a.9seqsors appears ta nie trial, and tîtat at the trial thse sciantîfir iness or expert
Most objectionable. It is in îny jodgnient, 8o inconsiderate sliould ha required ta gina bis evidauce til referenre ta suds
and wrong, chat St is a satisfaction ta me t» reflect that it inaa statetusent. Tis would, however, not exclude seny relevant ami
oniginateid by inedical, qcientîfie, and ather persuns Who, front jmifcation lit thse handa§ ai counsel, care ut tlîa saine tinte being
thair position atnd calling, are unacquaîuîed with tise dohicata talin tîmat tia material farts s:ated ara neither addad ta nor
cliaracter ai the conditions ai legal procedure, and not front contradirted, the objeet being that, whatever rnay transp:re at
our awn profession. Indeed, 1 say St with ail respect and thse trial, the enidence of thse expert or scientific wîtiiess shai
daierence, chat the proposai i8 unlawyerlika. hecause it appears gt011 run in tia chianoal indicated hy dia etateunent of thea fart.
to me ta teke a loin aîid unoarthy eetiniate o? tIsa coniprehea- 4tlî. 1 propose that Sn certain cases, tW ba discrîcninated
aine nature o? thua principles af jurisprudence-tia groittest~u nl regulitted, dia scieutifla witnass or expert sliouid, sa
and graudest oi aIl sciaîices ; and 1 pincerely trust thiat the instniieted as ta tha l'acta, ba allowcd ta, giva his evidenca in
impression inhich iSt appears ta liave made on souts o? thse law, wriAnq; care being takan hy, if netesa-y, a strict pralimnary
yers ai this Society ntay ha but transient-tiît St niay speedîly exantination, chat dia written evideuca ha puts in expressesj
puise axnay altogLther and give place to 8ounder and. jiister, fUlly aod cons3CiecttiOUely lie nuind an thse sobjeet. a tis
and, I May ad!.t umure nianly notions ai Sagal irinestgtin. wnîîîeu avide nâca, I wuuld alloin the inesa ta hae further ax-
1 therefore hî<pe and trust chast rtae Society ifl adtiere ta ainined and cs eaindorally et the trial, but only iu tIsa
ira formser opinion on tlt-s subject, and negative tis aharne wsiy of explanatiuii, sand not so as tuafec~t tisa wi.nees8' credi-
af asses8ors. Ian5srogyppedbility.

But, ilSams tog ? lse te acientîllo asssore 5:h. Wlîere, notîvithstandîng ail hoea pracautians (and
and scientifir jurora, 1 amnsut îiisensiblel-i is impassible to athers tisu mîghit periips, ha adopted) tiserea till romiaine a
ha insensible-ta tIse ineouvanievce chiat lias beau exparîencod serions confliat a? opinion baktweeu or auiang sciantific wvit-
in talcing eIcientific evidance, andi which wiSll probably cun- nasses and experts. i? tIse are nmire thi tino, ýt uiiglt ha
tinue ta ha axîîcrianced unles sani e ial considered change is eMpedieut ta stdjouru tha trial, and tchat, Sundta nieantiuie,
made Su tlîiâ reppot. tase ç?çitîîesses asoul excliange ac otrs wrirtat enidenca

1 cannot belp risinking hownaver chat if trials, especiaiiy lleet togetier and confer tagether ; anti, inlien tisa trial is
trials uit iuiw, Were couducted wîîli a litile more CtInsideratiin resoînet, tchat tlîey Blîould raspectinely state tao tise Court
sud reserne-I lied alînust said retiraîlce-on te part tif cauosel, whiatler, and in wniat respecta, thisar former evideuce lias beau
aind vnirh ba8s o? that demontratine anxîery and burly dogma- îîffacted or qcuaiied. 1 woil Lot chiez show any furtiser
tisas of toua and mnner by wîiich uidvacey, iii ire miure unsteru- eamiunnai ion ar cross-examiuarian, axcapting tnitb tise expreâs
puions dcvelopmant, s touoftieiîdiisagreeablydirîgile in eave t.,' thse Court, on cause ahewn ; aud,
aur courtî,-I s:îy, if tiere were a better condition of tisg tti 1 poas tchat no uew trial ehould ha aihowed on the
et ii ;iuan tisa O i ley, aud if' Gu;lu trials as 1Il isadteOdB ae groand o? thse verdict being againet the weight o? tlîe scientitia
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or tise skilled evidence, nor orn nny ground invoiving areieir- tisat flie hsorst iras likeiy te commit such tnt. Thse priciple
irig ofsuiel evidesice; an~d it miglît ise conveniesst. in pnrticulair !upon ivii tse judgmnt proceeds is, tisat tise cirner of thse
ctses, tltat a paver sthsulti, ho reserçed tu the Cort to order t hsorse %ras flie unly for etuds ans as a strayinr, horae %vas
tise sciesstiflc or 8killed es;dence, or tuse inateriai parts of it. 1 likeiy to commit. ilence, tise iearncd Chief Justice in givin-
tu be esstered as facts on tie postea et )air, or in tise returti of j.iudginesst, says, l'ie cirner of a horse i8 boutsd te know, and!
tise verdict in cquity. 1must in ail cases bc taken te know, tit ai horse is by nature

Otiser rules ansd regtsiations miglît be made ivitis a vieiw of jlikeiy tu stray, -f isut carefuliv confsned, and to waik into a
rsaisîisg tisis kind of evidence uîso condîscive te tise ends of pasture consumne the grass. For ti8, thsrsfore, tie owner is
justice in our courts than it ici considered tu bo att present. hcid liabie.Y "But," adds bus Lordship, -if a horse doe8 an
But tise abere proposais are tise result of the most ftfl ieus nct, whih it is flot in the erdursary nature of a h.orse tu do,
consideratios on usy part, and I respectfuiiy subseit tin tu aîsd whiici ne otwner weuid, tiserefore, ivithout knowring hie
the Society. peculisîriy vicions nature, have any tensons te calculate on is

It wili have been observesi that 1 have made ne distinction doing, tisen ho lisas tise saine protection as tise owner of a dog.
betiveen tise cases where tile evidence is pureiy and exciusiveiy It is net in tise ordinary cou.rse of thse nature of a herse te kick
ecientific, and wriero it is of a mixed nature, 1 %ras nt ene a chlîd, and, Iliereore, the oi-er is net fiable, uniese hie i&
time disposed te think that the regulations in the former case proved tu be airare of tise tenduncy of tise herse te commvit
nsight be different from tisose te ho adepted in tise latter ; but acts of that kind."1
on furtiser consideratien 1 think it botter that thse ruies siseuid Nom, ive t3h%;,2Id have theugls!, before reading lus L.a3rdship's
be tise saine su tics one case as sn tise osher. judgment, tisat t;'e reasos wisy the ewner of a herse is fiable

In either case tise restait muet be tise determination of a for the damuage occa8ioned by its censun:ing the grass of hie
question of fact or of riglit, wlsieh ie best ieft tu thse verdict of neiglshour, isthat sudsà owner je lisible for tise nets cf tise herse
a jury. ______________by ivsici lise derives a benefit.

LIABIITY F OWERS F ANMALSWith respect te tise p oint acttsaliy decided by the Court, iris
LIABLIT OF WNES OFANIALSFOR DAMAGES can readiiy conceire, t hat if the cild bcnd been a trespasser,

DONE IIY TIE.M. and isad gene inte the fseld irisore tise herseo ias k-ept, the

Singular questions somactimes arise upea the iiability of the emner ougist not, according te previous decisions, to have been
owners of animais for injuries dùo by tisera, and the reasîsus fiable for tise injery occasioned te tise cbild. But we tisinic
giron by thse judges for their decieions are often stiii more tisat bis Lerdsisip goes ratieor too far misen hie assumes tisat a
singuier, and saveur more of sophiatry tisan commun sense. hserse tisat strays on a publie rond i s net iskely ta cemmit acte

W'tb regard te wiid animais, sudst as Mions or beuas, tise endangcring tie public safety.
owner is fiable te any injur 'y donc by tiser whiile in isis keep- Tise case dees net appear nsateriallY to differ from Lynsch v.
ing, irithlsst nny Proof of tiseir fcrecity, because lie mssst ho .Nrdin (1 Q. 13. 29; 5 Jur. 797) and Illdge v. Goodwmin (5 Csar.
taken te bave knorn it. (Rex v. laggitss, 2 Ld. Raysu. 18b3). & P. 190), ici eacis of irbich, cases the e'vrner of a herse andi

According te thse Roman law, if a wiid beast escnpsid, tise cart, iris rsegiigentiy ieft tisem unattended is' the street, was
person whe kept iss wouid noz be fiable for any damage ho iseid fiable for tise injury donc thereby.lete csine,
mi--ist do aftos- bis escape, becausse sîscis person lied cecsed tu neffiigence, was proved; in tise case noir under discussiosn ne
bc thse owner. - Si us-eus fugit et sic necoit, non potest qsscn- suds proof mas givt , bot thse icarned -adge ini his judgment
dam doinus corsvz-iri - qui.% desinit d .sstus e.sse, uhi fera aisumcd it te be captible of proof, or provesi. Noir, if ire
evesit." (Dig, 11h. 9, tit. I., s. 10). By tise Englii lair, assunme tiset a herse and cart, loft in a road neptraigetiy, are
isotrever, accordissg te Lord 1I~,tie oirner of sucs %-:'( beast likeiy We bo <langeronss, and that tiserefore tise Oxrner sn hable
irouid be liable fur any injury don( by it, "as iras adjudged for tise injîsry that cosy be occassened by sucis cart and uso'sse,
in Andrevr BiiLer'o case, whosse cisilsi .ý's bit iq r-. monkey Oiat wriy are ire net te arrive at tise sane conclusion witis regard
broke hie chain, and got loose." (1 Ifaie'a P. C. 430, part 1, te, a herse unattecised te a cas-t ailuîred negiigentiy te stray
c. 'f1). upon a psublic road 7

iereis, hotrerer, a marked distinction betv.-Pen irilsi beýasts, 11Visether tise nCCessity Of pîeving tise miscîsierous prepensity
andi animais xçhich as-e domcsticntcd-mansuc:... tisatsr.%. In of domesticetesi aniimahi, as a condition precedieit tu obt'îning
tise case of a dog, bull, or, rate, and tiuds like animais, if tisey damagé.s for ncte donc by thisen, proceede uspon a correct prie.
do an injery to any une, tise owner uvili net ho ansuverable for cipie sny wei! ho doubted. lise proof ini meet cases is
it je an action for damages, ulees it ho shore tisat hoe iras difficuit, croc wirse tise omîser may hsave been hinisif ureli
ama-e ef tisoir vicions prepensities. Tis. ;i a bull r.aseing a-.irsirc of tise vicions cisaracter of tise aoimnal.
aiung a isigissay gerce a niat, tihe crns of sheiring tbst tise Notwitisstanding, therefsîre, tise decissions upon this «su'.cet
etreer knew thse dangeron' zc--ncser cf tice aninsal lies on tise hsave laid deow tise distinction so cieas-iy betîrpen tise iiabiisy

injuMred party; and s lise des net prore sncb keomiledge, lise of tise owner of wril and domesticated animais for nny injury
1i hob unable to e ccerr any damages. (fludson v. Rîoberts, dette by t!sem, ire tisink tise mie wurosd ne m-ich more just if
O Excb. 697). So, if a dog injures a mars or sheop by bitiog in thte case cf ail animaie, iritisout distinction as trt tiseir
theus, tise owner -xli net hc fiable, uniese8 it be 8boe tisat hie 1ciscsacter, and iritisotit tise ncces8iî,y in tise case of de.czeticateci
keewr tisa dog's ps. pcnsity for biting. (Masoc v. Keeling, 1 animale cf amy proof that thes- ferocity wes keome, th.ît thse
Ld. Raym. 606.). Wisere, bewerer, it is pro-,ed tisat tise cimes- ourer shouid ho liahie for ail injuries caused by thiser oiei
iras aware cf tise sucrage description cf tise animal lise kept, it nets, ps-ovsded that tisey %vete net occasioned by amy fault on
cannet heoebjected, tisat it esscaped and iront at large witisout Itise part of tise per.qon injuresi.

amydeasit on thse part of tise cme-, becausse ho is bosstnsl te Legislation seemssi te ho tendinr this say ; fer, by aun tet oU
koep IL cuea i vns (May v. BizrdeU, 9 Q. B. 113; fast session, tise 26 & '27 Vict. c. 100 (tiiihowcrer, extenss
Ssaîtik V. Pd<ah. 2 Str. 1264). to Scotiand ooiy), it je eacsed, tisît in amy action irougist

Tise laiiitis regard t-j horries appears ta lie the saime. In ngaiest tise otçnsscr cf a dog- for damageq, in csssseeqssence osf
tise recent case cf 0.7x v. Rhurbidýqe (9 bJ.r., N. S , part 1, p. issjssiry donc lsy sucs do. tii sîsy siseep -er cattIe, il .rhail ,sot bc
970), a herse etrayed on tise sigs s-cnd, irr lie kicked a cisild ie ssf-c.:l-s for tue 1nisusr Io lwre a lircCiotLs prolee:sty in .rscls
whis iras iawrsiliy upon tise sigissay ; it %ras fields by tise Cosurt (loti te i;? uire sheqs) or cattle.
cf Cossiron Mens., tisat even nssuismng the hse iras a tres- If titis act, i3 s-ight ils principle (snd ire conceire thet it is
passer, ne actson îeouid lie egainat tise oimer, eroen aitisougi ste), tisere is nu reo;sn misy it iieuid bc limnited te doge, or that
the herse strayed througb hie negligence, unies3 it iras prored Iite eparation 8houisi ho conifinesi te Scoîlansi.
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Mtke lthe oivrner or ail dttîne,4ticated animsais lituhle for tihe I)uring thi3 terni O'flrzet, uttder the 32nd section of the sthove
canqequtenSk of îIeirvicioï aeîs. vititott its being tiecsarv net, inovtl for a rule approving anti cotîfiriiing- the sale of the lit
ta provo that ho tvad atrare tif their prîîpensity ta commit thin. Chat iîad laera soid. and directiîtg Ille real representatite ta exe-
and wre shalh soi firtd disat the number of accidents catised by caie deetla pur.uant ta sucli sales.
snich animais wviii ho conside.-ably diminislied ; and wiien they Tecutstgse.a h picto.ta lmh abue
do occur, the injured party ivill receive titat compensation io t "t titi Ille Test of the properîy was ,old ; but, Cafter consider-
ivliccit lie is justiy entitled.-7/ucJitrist. Cation, gratitel lthe rille.

DI1VI1SIO0N CO0U RTS. CONINON PLEAS.

TO CORtIESPON DENTS. (Rqertrd by E. C. Jco, Eaq, Býrame7-al.Latc, Reporter Io tuc Chuil
,4 -i.on,ont the Vid,.'j cIi ).rir <Zura, or 14artsq o»y d-aotnt

D3r.oi i .'..ji, e foi i «deritiFtIo 0%T,C>J.oiJtat thLatUouril ALrxAN.DErt R. DORAN V. WILLIAX REK!».
b,d 04 'Foa-Mrîdwmon-ftwreyance by wcn under ao7e--&Etaie of ?iusband

Wi 3na -. * ,,j,.. - onz ore as) htA'ro te be addrerd !o 4-The fluors of Cite ffudIeej-laof wdfnot-uardan in socge.
L.dx: JO rdfof, L..,.t. EJectment -The, plaintiffclstmsed tItie througii tns Oiieiirist. vrho wa. the granted

________ ____________________________________ of Jamee Van Normian and Catharine iii. wif,.. and Atexandler It Deran soda
Mary Aune hi, wite, the, sud Catherine V. andi Mary Ana tD. baitust besn the,

C0ltRESl'NDtt~sCE.patsntssaofthe Crovrn beloremarrioge. Tii, det5ndatît clîtinet undler aioé
To ~ ~ ~ ~ ~ ~ md Tif WiDTOS0 TELA OiL artaet. the, fatiier of the, patpdnter.. wttlid lhey wpr. ut:î.er

Te IIEEDIORSOFTW:Lii JORNA. ge nd ofoe arlag. as their gitardian.. On the, trial. the. plaitift provedi6th Decemer, 1863. tii, tteint andi d.ed. dnwn fa hintavelf. the. patentet' dred deocrhbins; tii..a% u
Decemer, 863. catharitie andi Cary Ann Ytarneçt, andi beinda properly cettlfied ta iiy txto

CE',TLEmN,-l81auld e glti t hae yor opnionupo A lasziira it s th xeution to, pissa the state t marriml wosnafl.
GENTLE>1EN,-I~~~veric shoul hogldtahaeyor pnin pn for Cho, plàlntttwith Imyo ta'dofe:îdant tu moto, agninst

the foiiowving- tho tatu, on any Izro.inds Upra motion la .ot a-ide the. verdict,
li9d. i. Tii.t if lIbo pvefro o in s truddrdiinn soâ,orag ethAi daunhiter

An accouat against nie extendin, tirer a number of years under the agenfit vcuas,(mtntentddhy def.t.n)tnt tg rlin.i,ged
0 Capons ber atiaiiilng iblear nc o 14, whlch Wuig tiie eue wba. the, rilitt of actionwras put in suit in the I)ivizioon Court. 1 was advised thiut the acru. theobj.rtin filteti.

dlaimi cauld nat be callected, as il; trap more lta n six yearsi due. 2jad. That tus deed from t'he ps tenti'a dmerhblnc tiszaxpnau t.nd namnn;hem
iiy tiieiristtaldien nsmes. toge ý-r with the.m.t C i5ate ofthe magat rat"aentrsd,

As 1 ivas unable from the lapse of tinte ta prove the settle- ,ant b'produztion of 1h. ptent. ias a eRiffirlnt itintity in tinuation.
d.t Thdn a tite xecuted by a mlan td Maillett (tis nwnlng the e8rate) tantier

ment af some af te items, and the iacarrcclness of others, 1 Con soit. U, C.. eh 85. hiile tiie imita wit untier tiie Ardt tf 21. drats gond anti
gave the neccstaary notice of defence otder the Statute of aî ot~ saceti tii b ate .t aati inbnaiieea ati.l

Limnitations. At the trial the plaintlif gave some indefiauto Sonmons in ejectmnent issueul the St i Jul, 1862, ta recaver
evidence of a promise made by me ta pay the accoant witlîin ;.osstssiani of the north-wvesteriy lialf of lthe eaate.rlV half of lut No.

it s mmaeralasftu a I na, t cnsier'9in the 5th concession af lthe towvnsliiti) o af gaea ini the,tihe six yea--. i smm era a dra1 -wtcoie coutt o ailton, On the 29tîh of Se1itériber, 1862, Wifliami Reid
now the circumstinces under wiilî tii supposed promi2e aîîîîcIared andl defendeul for te Nvitoie of the ia'.,I atentiozird.
was mnade. But, nt MI events, thte promise wao flot even pre- The trial af te enle wvas by a iuulge's arder <iirccted ta take
tended ta be in writing. place nt lthe assizes for lthe citvy o? Toronto. camdtlel

The plaintif! in his notice of titie staeulti tat lie lse tt I
1 vais under the impression, and have been BiUcO advised, the jîreinises mczîtioîted hy letters listent front tile Crown te Catih-

that a promise tant in ivriting dues flot prevent lte operation arine liarneit anti Mary Ann Earaest; an indenture af bar,-nin anal
of te Sttut. Thjudý, hweve, pae ;dýmet "Ia. s-tical by Jantes Vnn.orman and Catitarine VaaXaorrnatn. Alexandecr

ai ueStaut. Te ude, .twvr gv e ten Rg.ns Doran danti Mary Ain Doraiite a o)ugasll (i irit anti an indin-
aie, on the graund that 1 had promised to pny tite aIMOUIt !ture af bargain anal sale by Dougali Gilchrist ta Alexander R.
~viîhin the six yeai-,. In point of fluet lie, in effect, decided Ditrnni

ind s nuch .assaidthit th zttuteof imiLtiois ws n t Vie defendraat. I)CSi-IS (Ieayintl lthetille a lte claista. asstrtcd
ant s nuchas sit ita lit ~tutue ofLittittion wa flttle in Iiiself by lease fraont Willianm Earnest ta the defctnnt,

in force in tais Court. dantI bv a famrtlier notice. and Ih oa n a Udge perinittit,- il. tie
sureiv titis caitiot bie the case, nnd before I think sa 1 Siiould dlefenàntt tefendcd lte action ads tenant in commetsu %itlî tiie pîlain-

likeb hae yor vîws o thesubjet.tiff of te îîrapcerty nientioneti in the vrit. tand] adiaitled ;îiaiiîtiff s
liketo ave ourview onthe ubjct.right, ta ane utndividcd( tnaicty or lînîf part. the iviole mbt to

I remai yours &c., 3. B. qu.tal nioteties ta bc div ideul. tif and in lthe snid îtraoerty, Luit the~
[Seo lte article headeti " The tdrnRepealer8," on page tlefiî.ttdaatdettied îtîV a1ctual ouiller ai tue I 1tlaintiff frot) lthe îîropcrtv.

Tit'l te wstakeit daeni<r trial rat lthe aissizes for thei city ;)f5 .- Efas. L. J.] roît.to.. iîl iri lthe mnonLu of 3arciî last.
_________________ ~ ~ ~ ~ i - -_________ lThe j'laîuîiff po ira the govertiment piatent. tiateil the .1!là oi

U P~E CA NADA RE ORTS.i ttiurv !S51. tu Calitrine Eirnest nti Nnr- Ana Etrn(et. co-

_______________________ _____ -______ - for ever of the casteriv hItaf of Lot -Nt. t19, itn the GI concession orf
QUEEN'S ]>ENCII. Na~gw .ils the cattt ai Main.

'3eroid.-.A dcd ai btrgain fard îaic iri tee oi lthe qne land
Ro~aT~&tIsir. A. ttAttts%,i, q.ltrù,oLi> datied the' 7ti oi ]Sv 162. rain James- VaitNarinan -etcosan,

raitaite VnNlomman bis %vife. inrmeriy Catitarine -rarn'est. anîd
LTt r . Srttr.T. AlexCIîf. r lobert D)oran. anti Mary lun odamn. ltis toife. fom;irlv

itbiîn-' &,ai C C rap. SCtre. 12-.%I of4'p074alfPrrPYo Cv 'rdo' 'Marv Atibn F~aro est. ta Do)nttrll G i clri st. coa r i (ei-ntiaafon 2q1. Tii'
sa(£ by~ rend ctiTtai". ; lr certificales of lthe <lie exectton af the deedls lav the ni-trriei

l5M~ibaelmaaTerni, I. %atinest iii itriec oi to magfis;traleî nu lthe exatniaatioa apart
Titis wns a pmocceiiing for lie artition ai certain property iraît atîteir iiti aîtlsajjar on lthebckitt ei.

ulder te pevs ni0 cap. IoC. ai C'on. suit C'. C. Tîr.)cdfrontt G>,i~l tiieiri't te Al-ieîîdemobertm Iîran
A >ale, li bren orîrvreti by 1lite Court in a 1îrevidaus terni tinter <laie >.t .t <I(f Ml:iv, 1 N62. of lthe nortlt% oelterlo vili.itue Clias>er'-e

whiicli lime rert! rcî.resentatuivc titoideil site property ifita fuvo lots. 1ai? ni lo No i29n* Ilte 5th conce'siftî(o ai\ns.-gawevrn. in lCte
amnd offéet' thti e for Fol. "utr ai tlese lots avcrc sait! . but rnIItaV of li:lelî ît.iraii£1
tharme bt'ing it bisd&rs for the rrmnaining sie at imitai lie reai rc- ofîtnu pi ,-îessioi scrved1 tot lite, 3rçl ofi .uIV, on, tî£ciqnt,
preseata!ivre considered a reabonablo price, he witbdrem il. iadmitted and tiied. The deecîs Oere aist: admited.
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l'he îlefeidîut thens iiljectedl te) the ideiitiy of tht parties cxc- referred te as authority for Uîis doictrine. lis i Mvhersoîîi on Infanta
clitillîg the dred. n initît liev shlad have ccili sliewil ta liaio at p 3te, it is stisted t power of te -liard inu iii Bocage waî
bee Il tht. lOtetees of tlic Crowiî, and their lîtarriage bhuuld have expressly restriuted by the court lu the casse of ll'iife y'. Bider, 1
b)cela sheil iî Lord Itayuîoiid 131, (recaoiiised in ftic rrcent case Reqznla v.

Tlie defendant, produced n lease mande the 2nd of Jîîlv, 1856, front Suton,ý tu grauitino- leases tilt the infant's agt of fourteeu. And in
Williami larnest, described as guardiati aîîd fatlier of tlîe pateiîtûes Rite Parryv v. IIa~o,2 Wilson 129, it 'was laid down by the
te the defeiidaît of te wihale af the hand iii the patenît for soi-ci Court of Commun M'ens, tlîatt the offices of testainentary geardian
years frointh is te. E>xecution iîdiiitted, but the. falet of galai- up te tweuCtty-oîîe, and of guardian iii socage up te fourt*sea are tac

dianshl was deniel. Es'idence was given tu Aiow tliat àlary Min 8ame, and that a lense for years by a testamentitry guardian las
Earut--it %%as boîrn c-ii the -fil cf Noveriiber, 1843-tliqt site was absclttly void when t lîtîr attains twvent V-eue. It flons,
niarried te Alexandelr Dorîîî. 'lint Mary Ami lived %vith licer therefare, that a Lease for years hy a guariln socage inust bo
fatlier WVilliami Earîiî-4. who clotlied lier aiîd sent lies- ta schîcal. al,ýolttely s-cid wlîcn t heir attaiiis the age cf fouirtcen years."
Tliere sias alse a letter paut iii front Williami Earîicst tas flic plainiîfj aîsî then, fur the mure pmrpeses of 'Isis suit, tlint Williamu
dated te 2nd cf Juîls, 1856, referring te thetfact of lais iviig Earnest coulai 1)0 lroîîerly coiisidered lu tlia matter the -uatrdian
gis-en defendant a lea<se cf theî 10o) acres cf landI for Beveîî vears ai sacage cf lus daugliters, or tlîat, a question cf guareliânslîip lin
front thnte. n(h certifviiig tinit <efenîlant, wsag cîtitled tai tflie ps- Eocage weîîld bo 111<013' to arise lu this îîresince-and 1 may add
session cf t e lot, and L.ad fuiti îîewer te dlspuî3scss aluy persoin thuat tlint as ta tithuer question, 1 do not at ail incline tes tht -view
mijhlt ccin e en t !aîd te eut t1imber or utliorssisc. presented by the defendait-vet tie auîtiirities stem tea show

The learacîl jîîdge directe<l a verdict for the phutintiff with leave tliat lislse would bt veut afttr tht hetirs hecamt of tl.t ugt
reserved te defendaiit te masre t-e enter a nenuit an any objection ef fourteen, and 1 laiîitiiffs uvife hein.- aliove fourteen ivliei
lie niiglt raise, Uie court te hc ia the place cf a jury te exanift hig riglit cf action accrutd, the point raisé-d by the defer.laîut
the nlînle of flei evideuce. faits.

In Faster Terni Greuc. îîîîrsiat te leavet rescrvedl, obt.aineýd a The slext question for consideration la as te plisintiif's ri1zlit, te
rate uitsi returiisble in Triity Terni te set asside the %erdict anul reces-er uder the cons-oyaiices ud grant fromt tht Crowo. There
ojîtcr a conuait, or te enter al verdhict fer the defendant, or for la no, dlat tient tUe cstate vested iii Catharine Esrnest and Mary
a new trial, the verdict heing contrars- te law and evidence, nîl Aun Earnest uilder tile grant frein tile CroNwiu on the 4th iî Juste,
fur iaisdirectien o the lcarned jndgcý wle tried tle cau.c. 1ii tiS, 1i 165 as tenants in common. Therc eau ho ne douht, Utp as te

First.-Thist M .ry Anu Dorant, cite cf thie grantees cf tht C'rown, I Catliarine's uudivided hlîsf tlîat tht deed front lie and hor îusliaud
hein,- an infant sou a îuarried wemnan wlien tht cen%*oyaincE! tel James VauSornan ç%aq pri)lerlV emecuted te paýs lier interest te
Gilclirist was binmde, lier mciety did saut pass îy tfiat conve-yauce, Gilclirist. It wsas sîiggested t acre was net sîifficiint evidenceocf

iso tfiant jlaintiffTdid not trace title te mure than eue meiety. îdentit , but the deed itself descrlhus htr as CitthsrineVanSormun
Second -Tîat, William Enrucat the fatlier %vas guardian of Citlî- wife ohaJints VanNorman, ferinerly Catliarini Earuest. Aud in

aritie at tlîe tinte of the exctiin cf tlic lase by bîiais. Thast the the sanie deed phaintiffs naine and that cf lsis wifc are mcutioned
lease was net vcid but s-oidahle only as te her icoit-ty when site as Alexander Rtobert Dorait, and Mary Aile Deran, lsis wifc, fer-
should attain the ageocf twenty-one, sud net liavin- been a-,eided 1 merîy Mar- Aun FEnst.
the defendant, ssas cntitled te -six muontdas' notice 'te quit beforc Thbe cert'ificates by the justices reco-nise tliem als tlic wl-os of
action brou-lit, sud tlint there was no e ulund of possession or tht ilaIe irautrs respectrs-ely. T'ieso filcts taken in con-
nutice te quit by thie 1îlaiiitiff, tlic niotice to quit of Mr. and Mrs. neciion %iti tht possession of the original goverument patent
VaiiNcurionn tiudi of 31r. and Mrs. Dorans havau hecen dated sud &ud thte admnisqion liy the defendant cf Ille (lue exeotion cf the
acted upon after tlic execution cf tie deed 791 wlich plainltiff deed. aud tile stateinent of tle %witness tlict Mlary.Aun %vas mrrried
claimed. te Alexander Iieran secmi tome suffielents- to t-stubiisti the ldentity

Tlîirîl -That defendaut is a Ici-mor of Mars- Ann'q moiety fer of the grantees of the Crown with tht femintls exeeuiting the decil.
a fliie ich is nî,t s-et î-x1ircd. And as te iîisdîrection, tlîat tht Then, a te t-le undîvided haîif vhuieh wns vested lu the plain.
rulimîg oif the lcariiîd( jaune, thiat tile aiiiission by defeiiuant. or tilTs wifé, it is contended tlîat tlint djd net puas te Gilchîrist,
lîrcef cf thie 'xcecutioiî cf tiM ciîuVcvance tii Gliclîrist. wagevidetnce liecause Bse si-snaut tweiity-onçe ye-rrs of sgt whleu sîse exectiteil
nLaiin-t tie dleiîilaît, of thei ehzuriiitu'r (viz , as wi-i-s cf file other itle canvevane. Can the decil olîcrate thecî as tlîe cons-ci-sce uîf
gratîtursu iii wih Cathiarjise and MarvAîiii excnutedtheconvcyaure 'tht ustereast '«hid the plaintiff lad in the lanîd as lier hîiiýhafnd lu
usas wroîig, sud lie <itglit to liave ruileil ilnt tîe chiaractcr lu su hidl riglît cf lsis '«ife. If the decd land been executed by the jilaintiff
Will1iam Variiest. as faîlier sind gisardian, exeteil thè lease wias allotie and îuurportud tes >e Isis deed, Allen v- Les-escoute, 15 1'. C.
pros-cu l'y tlic admiission aîr byi jîriof of file exteuio of the lense. Q. B. 9, iq an r.utliirits- stistiî,ei lis- Rolertuoi v. 1'orris, 1l Q Bl.
Aiîd cii groundls disclosed iii the liahers and aflidavits filcd 916, *tlat it would pissa a frechold interest duriug- the joint lives

Duiriiig Trinity Terni, lkdeles Q C * shicwed caisse. -urimuotendeil 1cf hîiiisclf andî suife iii tais '«ife's estate in tht lanîd in question.
tile defutiiait lîuviiig bief, 11)i îîtti elannîer tlutzi ardiaiuaof Ilaiuitifrs 'Flic Provinciîal Statutes, 4.3 (,ee. III., chli . ail 59 Gco. III., cl.
'«ife, lie coiuldi net deii thut A.le sias entîtîIld te tht prcuîerty, and 'l îirovihei tlint îiiî iiiîuried ssviais tîtiglît ciuivey reait estîtte
us lier title wsia slicwn Wte i- a tenaucy- ii cotuinon, si-itli lier si-stcr, usiereof aie %v-as sci;vd-il l Upler Canalda. tc, saiis tises as ti) lier aîîd
sud aiî% riglit ilifetîdnt liait t hie poîss~essionî ha-ing lieeîî teriin- hi-r hiisliand imiglît sei-i imicît, sih consi-vance shîeuld bic as

aied hy flic îheinîaîuîlt pî<-se sgeliy the jîateiîtcs and theiir i-sud aud efft-ctual iii law as if slîc iere sole aiid iinarried. TMacre
hîusbaiiis. pjîlitifT Coiihuh lriiig: ujeemmeuet fcr the silîle lit ras- sias tlets o fartdier lirovi.,ioiî thiat ithinin guts deuid shmuuld
ferred to Wcimîlfall's Lauîlird and Tennt. pa, Ili. 1 iies1  oc rcfe.librscimridwuîs.a irsi

Gremîe, conttra, coîîtu-îdel ditiltle pIiantiffcatîld onîveclaimu bnder ib îsai *r lier licirs, duin- the centinuanre of lier Ces-erture or
tlîedieeds set up lu hnIie niiice cf titte atîd saut as ha-îhs,.ii cf ont afier tle disolution tlîerea?. or Aboutit havie amis- force er effct
îuf *ic graittees of the (7row-i, samu tat as Mary- Am Earaest sias I s-lî,soei-er mil- suiris niarried waa-iiisi shîiil«l ahîlîar lirfure a
a ilur %% lien ihi. anal lier luitlanil thc 1îlaiu-tiff cons-î-ed te (,l-~ jîidze. &tc.. if residlcîî lu Upper Caîtaîha, or a ina3ar, eliief snagîs-
christ, itliin, )iassed lii- tlîat <Ici-i, anud tlîeïefîure plimtiff init itraie, jiidge. &-c , iii Great llritiin, or aus- ruilons- *hî-lîîîgiîîg- te the
fait. TIlat thîe defendalit îbilly Clainîed the iiiiîlil lif of the Crowni. ad l)p n.'îi ti)uihiiuz lier c<ii'ezii tii alieîî îr dlu-îîrt
lnîîd clalîmîcl lsh t ile liuit i if as tenant i n commni s%ithIihiiiiî. awli svltlî lier real eetati'. ansi -'iold freelv anid siiiitarilv anuitîthîuîît
thcrefurt- as no outer seas liruvenl pîlaluLlif culd Il,.* inanutain *.lis çecîn. gi ;e lier congent hefore galetsnasor. chiif iiîagistrme.
actionl again,* lainaî. Thiat thie lase (if UIl gsirdian in s-g.was jjudire. -r . to allen aîuîh il hart sitU ,uch camat, thint iiiCau if

liuit v-uulu. liai anlI- soihahli*. sud as thuat hi-ase land uot be-en avelslcd simuli anîpebir thi. th' îi.rried is-onian gave such Consent fri-ils-
defe-niatt coîîhd luit lie ejerted. lits(] vîliiit-arihs' and n-ithuît cuiercion, thien he shîanld caisse a certi-

CtuiutS(. J.-tii Reui. V. Siftaaa. 3 A. &t E %1i7. a gondl i cate iol le en*kiorsed un the ulecul. atc.
dentraIîf îi-w il) refi-ru-rce tluisIc giiarhiau*hij lu soasr la, rrucllected. Pros-incial zitattite, 1 W. M V. eli. 2, famrtlier extenhed lic pris-

,liait ru-fu-rei t', at ~ig-Gos Mr Joii-ih.mlive L iîh' sab - . If Ie s % imcmt cf the >î,cs icîa ar4s bao as iui enalbli- ieeds t4u la(. exeieil
inufanît iiserc aluuu e fuuirti-e:& or luooki- îuuiprcliasî, t here %% outilh lac iî-fiîru jtuhgcî of Ille- uhîtrict court. utc-.. ad t'vo îoagîatrt-u. aujd

mii~~~~~~~ (u;0~ii scg' nl hîgaeC. LitS-,8 . ît' , bis atitlarised tht ceni-tysace by marrie-i wocien heing above Icl age
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of twventy one yearsi, by deuds executed joiîîtly wiîiî glatir Ilittslands 1 cat untIdr digit net raise the' ciiîe.tivii how far the disposition of
of glti eu tates, ' proviîed thug; suchi de ictitili not lie valid or the j riîerty wis, witl iont thle t-oi!elut of lui svife.
bave igny effect," natless sticit inarried Wvoiiiti shall execCt tbti satille A4 tai thetlih*îiittd of àeîsi was ivvd alfler p)laititifF
iii preieîtce of certain judges. àc., or tn,( justices of lthe pence. uînd ggcquire lahi, rjilit gitder Giielîruet's dvedi, tuie latter binîg dnted the
uniess suich judge or tu-o justices -shouli examnine siuch luarried i 711 of May iiîii tic notice the 2îid of June, sîîd served un the 4tlà
vwomaîu apart rral lier husband re-r'cting lier free and voluntary of July, 1862. before tliis action ivas coîuîuenced, and seces regu.
consent t0 alien and depart witit her estate as nientioned in the lar eioiiti.
deed, andi shoîîtd eidorae on the back of the deeti a certificate, teoOn thti whole 1 thiuk the defendiint's ruie must, bo dischargedi.
the effect giveu in the statute that the inarrieti woinan hbn( appear. See id-3o Slayner v. Appkygae, 8 U. C. C. Il. 451 ; Due 31eDona!
ed beforc hlmi or themn, and becing exatitinîti by hitt or theni npart v. I'w.;gy 5 U. C. Q. B. 167.
froni lier hush3atl, did appear ! gilve lier consent te depari. witb Per ('îîr.-Ituk. discharged.
lier estate freely andi voluntarily, -tc._____________

Under thesca statutfis, cowstrue i lu pari maieena, tho absence tof
lte prouter ce-rtificate or examioiîtion of tue Nwife wai helti to niake CIIANCERY.
te deeti wholy %-nit as tu lier andi lier lhusbati, thougli lie ouav

have executeti the deed.-Dale WIVlson v. lYarptij, 5 0. S. 281'; (>eporte by ALEY. GaAir, Esq., Ekzrrister-al-Law, Repon-tr go Vie Ourt)
boe Dîô&te v. 2'en Eyck,'Il U. C. Q. B. Gon'.I AEOPMtaAL .IFKI.

Tbe Con. Stat. of U. C., ch. 85, lie. 1. prt vides latua tie mnarrietiAEO OTEA .HPIS
wonau sized or entitied to reai estate in Up1îcr Caitada. sund hein, Mrtgaor and moia&>riteand ceitut que frit.
of the. ful ae 0, ljett h prviostriuaercnin C. HX. it..nt the oonerof ethe equity of reiiemtnIhn t hreo dIstinct tenements,

cd ov tt iue b djeti oe b)e proin by eritîv cotaiti- -otd~ onveean of t1àýn wo J1 T N b> a ocd Ini fte, witit absieuttecov-edCcaveyby ee 0 c eecuedby ierjoitIvwih gant l qieit ettoy nient, fedin front tricumntranntss. &c., tstîlng troin thlier liui to eueit uses asta b ler andi lier lhusband mugit setnt piireta.er a bond tiy whiicit hio toenaitaad te pîay £.tP41 of tse nient.> îîwing un
Di-et. ttîsoutâtandiog nor&gngt. the pirctîssr atrwauir 'sent te th, hoiders or

tht, moriesgs.e coyimslsd fromn tiëtt.n list .u oft bis bond. ,)roduced tsSec. 2 then protides for th(i exectition of such dectl by a inarrieti ded to, biuissit. sud tiqréed sth t bitIte of tite tirigaz. iii the nisas i
wornan iesident in Upper Canada in presence of ajuige. or of two liti p..ntottofntepnîueriy. ad a rsiuit wriusaccoetdtttgl>. for a valuli cen-.
justices of the pence, and sîich jittge or jiitices arc to examine baer sidsrstion. ex ecut gol y thet. J TI K, listing bcoi « tleià at»oudeýdfrom br as 0 lie lite stîtanti ina lthe province, and a suit got l'ii.'eo hising 1tss tstIutel gagusttte Cl ,supart fo luusband ateerconsent te convey h ad;ad h bsseugti<gocar-ge ts plaintifle. lthe nmerigag..e, with tse antounit payable
if àh 0ivS lier consent the jiidge or justices shall certify cin the bY J T. K untsr tais bet'i' bot the couti acting oui lthe itu ttattInd

bock~? lte dcil îtatil ws oxcate by ite eife ar.l hene .ltmd Y ChIandleri, "rte- ange, voumeu vii, page Sb. conoldered te îIIttttiCback * tviie ep(lthu; i vrs oxcutd b th Nvié, nd ein w3rratuI taing lthe sat*olute coenan s execuiet by the dsliîdant (C.e\atuineti aport from lier husbanti, she aphîcareti te git e lier cou- il) gal ait oniiertaktng by> liai ta lev oiff th wsiole eta remainintc due tipea
sent le coîtvey lier enagae in the lands in the deeti voluîttarîly anti thes nterlegs, andI. iters.e citaged ltse porions sui rosirai ia bait bere
teititout coecon or feur of coerciozi, &c. witit [iV7~,1. C., dgieitntr )

Secs. 3 and 4 provitie for te execition of dectis in Great Britain Tihis vas a bill filitd by the Bank of 'Montrefil against Caleb
anti foreignr states with a similar exarnination anti certificate. Hopkins, seeking te foireclosge a nlortgage onl certain frecholti

Viien sec. 7 provides, - If eny sucli decil of nny sncb otnarrieti property in thte cîýv of Toronto.
litlan be net execuled, acknowledged, anti certitieti as aforesaiti, The delendant resisted the sut se far as it vas sougbit ta molco

the Paine shal nlot be valiti or have an y ffect." humt hiable, for tht tutie finount due on the unortgago, on tht
The deed utîder discussion ltoving been execttetl since, the Con. ground thtot the plaintiffs land relegased a portion of lthe anortgage

solidateti Statutes of Canada ramne iri force, muîst be governeti by premigies te Josepht T. Kerby, Io wliom defendant hand conveycd il
il. 1 ant nul jîrepareil to say that titis deed is not operative so far by a deed in fee, and wbicb contoined absointe covenants for lit;
as trei tsband is cenceried, though ii ner ourstutute itcalmnot binai freedota fritte incunibrances, &o.
the wife as site %vas pet of the fige cl' tiacoty.one years wiien it James McCutciton, the agent of the bail le i the transaction
was executeti. This peint bas îlot be tccid tîtat 1 nd aware ivigl Korby, vas exanîinaed as a ivituteas in the cause, andi in lais
of îîîîîlr the previous statules. and 1 can sec~ ne reaison wliy ail eritence lit swece as follotas-
Sitould net be lielti go be titi vtuiid tieed of the hutoanti tough it .. vas the agent of lthe niorigngce in ibis motter. 1 knoir
nay wlit ha of the wifec. Tue decti i8 execufed, acL-nowIedged, ant lte rnortgaged premîses, aîîd 8old thete. 1 remgember ezecuting a

certifleti, according tu lthe formi prescriltet by the stattte- releaset te MNr. Patrick; bc land lten, 1 tbink. matie Iven paygents,
If il, lacketi îîny o! these ftrinlitiesi it mig.lit be iteiti te be mnvaiid tat îîs, paid t'wo iitalments touth ilerest, thereupon 1 executeti a

ant ofneettet etenas egril lie ttihati.tioîlitUt fchng release te hum. 1 tioî't know tbat Mr. Kerby mode angy payntent;
iii the pliraseology lY lthe Coîtso!itiated Stattîte fr<îî the langutagze hie asked me te rive him a relense. lie sitewedl me a tiect froin
of pîrier acta snnay iul.e, *)lat doubtful. The oîbjection la, tut tbe Mmr. leurkins. 1 feunt ne morîgage on the) regislry, witicb 1
îtututc duts net 'autitorise ,tt e excettien of such a deeti nt ail, anduti etrched, frein Kerby Io Hopkinus 1 first laead of an agreement
therefore il calnnot hc said .o cole wiîii ils provisions. lItie- botween titei abot psying thtemortgage ehen '.%I. llopkiris cameo
fendtent of lthe statîtte it is a valiti decil bu jica the freeuolil of lthe te poy me saine moiîey long gafter tht rehease. Mr Paîtrick is Mr.

asbant ta, Gilctrîsa, antltiterefi-re lthe coîtvevance froîti Giicbrist hhopkirs, son-to-law ; NIr. Hopkins kniew of tht release te l'atà ick ;
te the jtlalitîtT tetulti contvcy stîch anit uîerest'ias %%Oîlti iîtabit- lite te utever made aisy objection te me on the grzaund o! il. 1 tihink
hlaintit! te Inaintoili ejectuient for the %% htlle of thie land liec dai, Hhopkins kitew ocf the releuse te Patrick whlen lit came te pay mel

tunt iîu tht titanner lie cîttînis it. £2--). voiich maI bave botu in l8.5S; bc afterwards mode a psy.
If te îled of tue phainîlîf andi wifc to Csilchrist ha censitiereil meut in 1859; hue Ihen spolie of ttc bond be band froma Ne.by. h

whlyinuijerative as far as tity rc bothit cternetl, thon pjiutiil receineit the uncniley geneu-tdiy from the parutes. anti gave Ilte rectipt
)ýstîicît an estate iti rigt tif tis u, ire as woulu ettable ii tu main- as for money comtng frein 'Morphy (the originial purchaser ) 1
tniti ejt.ctînî.nl in lus oten nani; adie conule! oîil foul rc mainîsin thîink terc tu a botust at the tigne o! fite releauit on Kerby's

lui atiinlî tti vtt, tc-aî~ blia oritl uutie .fdi tds portion, built or buiding. but 1 &im net Pure. 1 nnderbtooi hio
ntt sel îîp lia title as deriveti by utturriage leith cte ef tue gmausteesa tanteil ta1 berOs Mganey te complete bis building. H1e Baîd ho
cf lte Crtîwît. ltand paid Nr. lHopkins in. fu, andt te showect me the dee.l. 1 titI

Iitttv far chi 73i, cf Con. Stats. cf Ul. Canada mas' operate to lire. net tell Kerlty ibti Itere was ay annauint dut or unpsil on teo
vent a hiuîbaîtt frîîm ctilt %e% ng the interest wbichi lue bas in the mertgage ioutou 1 gare lthe reIea.me te hgerby. I dîd net .tipulete-
real proîetyi cf lais ifé, 1 nti fatt Iprceît lireliorei to say. for for alty other 4umthalin £20, anti lut allai ot agrc le pay amy nitre.
tee arc luit iîiforîîueî wlietiter the tutarriage betvcen plaizitil! anti '.,I Iokns made n paYmelîî o! £46, and £-I0. andi lue muay have
lais %%ife %ras 1ttuuj or teithtîtt a iarriage contract nor -are tee puit £132 nltogotter, but 1 Ca1-01, s'aY. 1 have ltand no carres-
certain Iluat titis disîtosition tif lier îirotîirty i teitiott lier consent. pendence viglt Kcrby allant ibis :nattcr. 1 calicot Say wtohber nt
hI icentis rallier tu ie %% itî il. if -ite couuil gave anv ciosenît, thetlime cf lthe reicase Kerby voas buildintg on the part roleaseil.
ht.iîg tîzuter nge. It îuuniy alto ttc qtiestitait %% ltitîer any prr-son 1 îhiik Mir. Vlatruek, p:îid un tue instailnieiit for NIlr. fopkltîs. 1
but the %ifc, or somp oîîe clsilîilg guier lier or for lier bentf.-,, I ituio receiveti ont instalment anti £40 anti interest froin Mnr. Ilop-
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kiîts Thie rest 1 recuived Lrom Nir. Pittrtck, liut itobe inouey it gage, have deprived l hojkins of bisi riuzhls, that k., beîng su.hject
wats i eatiot teit." to titis alorltg.e trutets thty bave dieait eitil te trust c'tatlî
A t t le Ioîrioug withont the s'anctiont of itetr redt que troste Of the part ot tho

'eîA llorrisont, for the plaintiffs. esîsîte ;old ta Kerby, lthe plaintitts were. beyond cite inorîgage,
('rkiore, for defendat. trtnutees for Kerby. sulUeet to tlie righit of Hfopkinas to redecenit ho

'file puir.t inissu n5U ppears ii i le heaîi-note tand jîîdgmeîtt of wtioie estate, andi hited titis portion of it antil 1aid te £24 i.
srs.V C -I fteî'relten-1 thaut sitlegi a inortgulgor aiienates flite Tihis esfale of Hiopkints titey hiave dispoed of withitt his eanctton

cquti y of' redentît i on iii pitit of thte lansît, t he righlts ani obiii tt- 'I'IIy muti bi' îîened ta i'.vie knownî thit hy te generai loir ift
ltos o f lic nîirtgigor andî purchiiter iii reggrdt fli îc di.scb!toîge tîfy pîîrticular agre'ement were made betweeîî flapkiîîs and Kerhy

et flic n)utgîgîo dit as betwt'tu ttemselives depcndI cntireiy on coîtcernîttg te dîscitarge of lthe morigoge, certaint rigitis iveuid
te tris of tlie tagreemient betiveen Cîîem Wiîen tite mîortgagor accrue tae ither t.ccording te flie circuinstances of the case, sub-
tindertakes te discitarge te morîgage wiîoily as betecet thitet- j-ct te titeir ôwn sccurity ; titey viere bound to respect antt pr250rvo
selves, the toorigage ut-bt is tltrown upen flic romateder of tie these rigits, and.i before tiîcy ventured to deai with te estate, tu
estutte retutineti by hitu, anti any eite purcitasiîtg port of f %eh ascertain wlîat titey avere. It is saiti that thte abselute conveyance
reinaitîdt-r niust purcîtaso it subjiŽct te titis buriien Ie is euîiy in tu Kerity, writii receintste the body of te deeti, anti o-n te bock,
tiis case titat fic dioctrine eniunciated in 5 Joitiston (C C. 24 1.') for the iturcitase tooney, and a côventint titat the estate avas -free
i2 trutc, ai it is oniy te quci a case Chat tîte Icarneti Chtancellor frot iuîcumîiranceb, mieed flie plaintiffs. But titey avere misieti
ititendeti te apply il. Witert it ie part of te tagreement ot pur. becitUse titey diii 'lot cheose te titquire. 1 titîk nothtng of flic
cittse tittit lthe iurchaser sitali discitarge a certain portion ot lthe receipts in ftic body of anti cndorsed on the deed It is '.Voit knoew
moengage a,; between Iiinu and titc terrgagor, titis portion is lthroitt tliat in fitairflic cases tit occur, c'q.eciaiiy ie this country. titcy

on flic part ef the est-ate parcîtaseti. attd the rose t the estate bce- are conlrary te thte tact, and are wboiiy unreliabie. In Englsîtd
contes a surtrcy far its dtscitarge. Wlten lthe existence of te mort- tite retipt ia soldoant or never entilrseil uniess tlie purcitase nîetîey
gage is kîtoivît, but tue ftcts tatd evidetice utterly fait le furttisli is paiti it titis counery, 1Ibitieve, tt is ne-arly as muci a tîatter
amy cic, te the r.ctuai terntis cf lthe agreemnît, 1 apprelieitî tat et course as lthe receipe in te body o.7 tue deed ; 1 titk neititer
te court vtil i jtenti tat lte purcîtaser is te pay a prepertienate et lthera sîteuut have decetreti tue piaintiff TVteil lte covenants

part et te mortgîtge detit as betiveen hies andi te eorîgager. A ttigit ppear lit ftrst sigltt ta inditte tt Ierby iras ta itol te
A mortgugee of au estilte is et course a more trustece, beyenti estste ho liai purcitased froc, trot the tuortgr ige. but in titis res-
su'curing bis principali, intzrest aîîd cosîs, andi 1 appr'iîettd lhi pect aise it is ireil knoirn Chat tieeds arc nut accuretely trttmed.
a trustec is it Ste case justittnti in dealing viti. te truse esCale If any agreementt existecd as Co flic discitarge et te teerîgage, the

viîiîut thei knowiedge ot tie ceteu que trust. effect of ie woeul not be preciniiet by a cevenant Chintlite estale
rThe Court or Appesi did nec, 1 epprelienti, intenti t- ,,ntraveie iras tree front inicumbrances ie 2qnity, anti if ain action avere

titis doctritte in lthe case ot Ford s- Chtandler: they ceîîsidered thae comutticcîl at ici on tîtat greitrit. ie wouip be restrained in equity.
the restut qîte trutnal hIere misiedth ti'Crustce by haviîîg sigited The piaintifts lterettre, aere îlot jostifict in1 con2idenîii tite foret

a uvriting whicti ias showvtn te te trustee, whub tiroi a virentr con- oif te titei as cijncisive, or in delernîing for 'Mr. Hoepkins tl-e
clusion frcita it. I sitould îiink iC a stute mile te estabili tChat te extcttt ef lis rigits. Enqniry iras ettsy, andi sîteuti bave bien
trustee siîouid net, whlaterer he may see, heviever streeg appear. madie. and 1 îliiitk it wiî5 grecs negligetîce net Ce make kL le is
aotces may bo, take upen Itiniseit te dea-LI iti lthe trust estate coiîeendeîi titot Mr. llîipkins sitouiti have toatie kovi te lthe
svitiîout ceomunication ivits hits ce3lui que trust, 'then sucil coin- plitîtiffs the ternis ot flie agreement lie bai maode inith Keniîy,
nîtinicatien ii possible. The satety deriveci fremn placing preperty anti île iOubt it aveelt have bea an atct et prodenc te have 'Jettei
bn flic iîaîds ut trustees mili ho in a grect niesure destroyeti if a 80. but lie is untier noe obligation et diîty tu tCke t1it, tseP ; ho
contrary doctrinie shtotilî prevîtil. kncîv Chat flie plainCiffs englit netaC doit aviith lus ctate wnitenut

Tue Coutrt of Appeau thitoîght in fle case et Ford v. Chtandler lis sanctien. Upon te plaintiffs an eblîgstion of duty restetl te
ti:alt the eî usîce ns jtastifieil uder lte( circutîstaticos in actn enqiiire tif titeir ceottt que (rnst befere tey uleait with lits esCale.

tij ic tu ti îtirîc flint is Sietaîl huit aviitout iîrevious- cotonU- anti %Ir. Ho pkinîs te make kîtomî lits rigt le te p!aiiîtffi, wfas
îicaiott wili lis -' eyui uc fruit, u'îticit peritaps4 May jnoe 1) iv nn îînnecessary, alchougli, uieubtiess, a prudent ce. le is Crue

beeî b i..privr îe iot rcoîecehîowCit fae trs î lu tnt if flie restui que trust does anyiiiint! te ntisleaii lis trusice,
re>pect MWben lite rrs',tt que trust is eititin recrî. notiîing colt ad tue Itustee excrcises re.î'îonable diiligentce, lie ;s isthivrge'i
ho mare easy titan for lthe trusic te inforîn itint flitî lie is routes- frein responsibiiîy for aîîy idisposition of flie esCal as to iel
Ccii iy a titird partY t0 make some dîisposition et lthe trust etalte tsbe nnrt yIeaee ie<siiqetu: itiuitl lta lie lias s"î'n iluîîniîs iiel appear tu autitonize il, but tii case te more fore et te (tee i ias lice a 8ae grnuîtd oit
10 ask whietiter il is rigiît titat lt itenolî accoue te te demiand. triici tol procecil, anti enqniry %ças seo easy titat its ettîtestoî as
liureiy it is botter for tue Cru -teeitefore lic dis3poses of preperty ittconsltn ivitit reasoîtaite dligenîce.
utuiicli is îîot ii owi. but iteiongs te îîîîoîîer. te perfoiri stîcu a 1 titinit fle ju"e order te make is te deciare flitnt se titîcli of te
siple oct. ralier titan take uîton lîlînseif %viitout iîiqîiry te île- ni otrige îlebt lis Kenity wss beunîi by th Cerins ot lthe tigrettnene

cude tehit is proper t7or htn t C In t ht ereby. trotigi driiîwing a miiloiiî epyla ie ictre n iptisntî
wroiigcîsiiiu froce tue fuicîs mticît appc:îr. properir itiaccîl ta tr.nifer ta. fici llainrifs. ait lis rigits as agoainse lteriy fer dih
lus bands for suite ctt..iouy inet 1)2b tik;en froie tliose mit oe itere'ýts reccrcry of te pîtrcise nttîuey. It may be Chat lie lfins a, lien
litîl bense %ainxiouisly gitarull îiy the wtiior of the trust 'ie oun titi estate to compel tlie payinenet oftitis £241. attChat ts
uttn's-l cauttiont s 1etll thinti. bcexaceu front a trustes iii deal- lien may not liave iteen pr,-jutiicel 1uy te i i-sbut 1 tiit it
ing miii tfle tnut esCale. Il ts not îîtcreîy that if1 inet lii estale 'mu se be nt fle expetise tutt perdt of the plttintitfs te enforce any
but Clit oif atotiter, butt Clint if lias cen piacet1in1 lits btands for sucit rigits flit may exist.
safe ciituîy. ani ciiîrns.eîi n)it ts care. lit lthe prceett case Frem titis deciiusn of Iiis lionor the liaiîtiifts appcolcd by 'triy
1 uiiueruîautd. te agreemuet boluveen Houpkins and REcrby aa, of re.liearing lictere flo fuil court.
flit Keritv qhoitit î"ay £211 oif lthe inertgage debet, titis obliga Jonus for îlititaffi.
liait iti fî formei pore t oflie consîuîeratin ot fite purcîtase. .S'rony. (2 C, antu Crtrkmore, for tierendîait.
ciii titis potritin cf lie mortiruige îlebt formteul a pare ot Kerby's 'rTe jîuugment et te court iras delivcred by
piireitas o tney -%tiîtuo'iya biîtWtu hit oei and opiîns lits CsKiti\..h -. %fier the mose carefîti consuderation I cin
p*ire of it', oe-hute becaîtec qu-i! tl'îs part ot lthe ileit tic prin- give Ce titi" roui' 1 l'ut-e fornîu', ait opintion oppo"'ui ZO ltf îxpre~-
ct li ît,'hî'r. tut' I bmi- i-ih>un iitVi: nl i f le re-iîteo et ie e-vte sedl uv ity itro ilier Eleit on th,ý iceri ng before iiii Th(, 'riec

r,'iamet'u 1, ipit- n iuiit"r içrt'.Kîriiv tiib l ive reuiee'id froin flop~khin. in Nerits is no lurodutreu. titi] il Cihitains tibiîiîie
lii'eu iidet - froîin i lie p ai ît'ts. iut lie tilit cane s-:.î e 'vitat l.r fîil', atl a cove;ohiut f''r Fît-er ht-,airtiC- iii lie

Ifl, t 4 ,t'lie pasrt nut sid in h iie 'o n i reret ouitg t, iii Wi iUns i ti trin I 1hra C.\ecti il l ic b111t- hiieri' h o!iei s oft lte
lthe ofiliteu thle 't-e a fier deli tinig ih Ci' 241i. 'rTe nhî i i mrt gare tow ivue-I tîpuin, andî %tuts j) elueta %OIltin lit-ht Kerby
by releasitng Clite part of thc csCate s"hii Ce Kerby, frotnt te mort- i pplicti fer te r-ciese et te portiont et landi coccreil by te
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arori gnge 'Tn'i i i, by ib covenant for fit-tter wnsrarct'.
tli e t on procure for ilar. i thi nk tire banîk oir sceirrg thirr

deed wre j triliieti iii rssumi ng tiiit i Iopkti ris had asrgred to
Keriîv ail iris irrierest in the lanrd covered btv n, aînd içere tinder
no oigati.on to rock ilopkins if bis deeti reâ)iy mntiat wiiat il ex-
pr"sed, or if tirerc ia any teCcret trust by wich rli Ie as stili t0
have a lien on the land. 1 thinki a pcrson holding tire position of
Hiopkinrs bras no rrght to give anotiier sncb a document, enabling
hila to uo it, and tiren irben it is used rond acted upon by ]his
trucîce. turn round and terl] tire latter tirat lho shotrld not have
beiieved it, but 8bonld have souglit fur information hind it. 1
tiin ho must. bc bell bound by blis own act, and ah.de tire con-
scrjrreces c,: it. lie chose t pari. witb bis estroto in tire land
trusîing to tbe perstral rcsponrsibility orf tire debtor, rd ;f hie
fliourirt tbat the latter 8hould îlot dentl as tire wner of the cquiiy
ol' redemption with tire morigagee, it ars not lerrst bis duty to ha've
notified tire rortgrrgee accordîngly. A ce3tui que tru3t bas dulies
and re'rponsibiliticij as weli as flic trustc, and ho caninot by ibis
own ncet mislead the latter, anti tîren titra round aird hold ilar
rcsponsible. 1 thirîk tlîis case is governcd by Chandler v. .rturd,
(in appeal) rond tirat in pritîcipie il is identicai miil it.

EEN, V. C., reroarred o! thre opinion expressed by hlm on tire
original lrearing.

Per. Currrrn -)efendront to pay amonrit remauiing lue oln the
mortgage together mu css.[Ert.e V. C , disseuîrng J

COMMON LAW CHAMBERS.

t fleported by ItoBtRT A. llànriso<,, EsQ , 1/arrieralLaro)

nei-a Lt&VyRo, B.anE.
Rabcrrs Gn 7 rîa- i'rrrant coemmirurt-Suiieny.

1. 1ed, tbat A trarront cf corarim.aint wtrict eMIta to si.rr tle place where thre
attt-,td csîrrie wýs c..rrrii,.rt î, detèctive

2 ilid a1co.tL riraii fàvtr~ cf iltrtry, it is tir dnty cfa jndge on ai. trebe."contu,
whvnr dîubtlng thre sufrcrcrrcy of % au*rrnt îuf roiritlittiento, oj rjtrrcaç.g tire
prisorter. <Chaiers, Deccirer _', lbo.i

On 25tîh Novemirer Liîst application was made, in Chiamrbers, te
«Mr. Justice John Wilson, oni tire part of Laverne Ileebe, then a
pri5noner in tire commun gaoil of the coutiry of Lincoln, for a an.t
of habeas corpus.

Tire application mas made upon an affidavit of tire prisoner, ta
whicb mas annexeu a copy of the warrant, under wiricb, ut was
Said, lire wai detained un custody.

The wrn: of habears corpus mas grsntcd, anu on tire saine day
issucd, dircied ta the Sirnif of tire county of Lincoln, aud to the
keeper of tire comun gant of tirai. county.

The foliarvirug is a copy of the wrn.:
Cà~iîrA, VicToRiA, by the grace of God, of tire Uîrii.d

ta wii.: Kingdom of Great Britain and Irelaud, Qen,
J ee-e of the Fariti.

To tire Siieriff of tire County of Lincoln. and the KCeepcr or the
Comînon Gantl for tire sard County of Lincain.

Wc cemmand you tirai you have the body of Laverne Beebe,
detained in our prison under your cusiody, as it is said, under
safe rond score cenduct, together with tihe day anti cause oif ibis
being taken. by whirsîsoever nime ire ray be cailed ini tire saine,
before the Honorable the Cir Jstica of our Court of Quecn 'sBeach, or ather Jutige of one of lier Nrje,«ty's Superior Courts ai
<hainbers, in Osgoode liall, in tire City of Toronto, iinîcediateiy
afler tire receipi ef this arit, to do and receive ail aond sinigilar
tirese iirings whicir our saii Cir Ju4tice or ather Judge shall
tiien anrd tirere c. -sider of bm in tis betîsîf; andl have yorx then
and there this writ.

Wiiness tire Hionorable Williamu Ilenry Draper, C B , Cir Jus-
tice of our said Court of Quecen's Bencir, ai. Toronto, tire tarenty-
fifti day of Nevember, in the year of our Lord ont ihar:sand eîgbit
hundred and 8ix-y-tiree C. C. S.%IALL.

Issued frorn tire Office of the Clerl, of tire Crown andtI Pics, in
tire Court of Qoccir'a Bench, in and' for the United Conutes of
York, and Peel. C. C. SSrALL.

Pet .riatutum triceino pîrihmo ('atol Seciridi R.'grî
Joli% Wiî.0N~, J

Tias 3se was irppeaittd. and Ltt now &i.rndriDg for judgmient ir tire Court or
'rror &cid Appeal -£ns. L J.

ouî 2 7iir Noverirber last tu er rgt wras returret iîy the gaAter,
anti t o tire îeî nrrî %vas anricxed tire origina iraI rrarn t of corinr itmîrirt.

l'ie follttiiig is a copty of tire warr flit of commuanirent.

Pito)VIr. OF (' ""Il",, To 01,l or rrny eut tire Coni.b es or oîher
Couirty of ,iron .peate Officers rîr tire Cotiry of Lîrîctr r,

ta irt. J arnd tu tire l'e.jer of rire Corrnion Oirol
iL and for tire sard Courrty, at Niargarao.

WIieren.i, Laverne licebo mils ti day cirargeti before me,
William 'McGiverin, one et lier MNljesty's Justices of tire Pence in
and for tire sard County of Lincohri, on tire oatit of Thremas Osmnld,
rond others, tirai lire the said Laverne i3eehe, dii, on the sixtir day
of Novemnber instant, felerrucly and unlawfully discirarge a cer-
tain pistol, tiren loaded wicr grînporvder and divers icriden balls,
rot sud again.it one Thomnas 0.)sad, witr intent tireby tiren

fuoiucy iltuliy, antd of bis malice aforetrougii the saii
Thromras Osmald t0 kilt and nrurder.

Tiiese arc, tier ore, te cornnd you, tire saiti Canrtailes or
Pence Oficers, or roîy anc of jou, to icîke tire said Laverire Beebo
and ilar eafély convey to tire Corninn Groi rît Niagarai aforcsirid,
aird there deliver iir to the keeper tirereot, together vrth tirs
prdce2pt.

Aird 1 do hercby commanrd yoti, tire sait! Xeeper of tire snid
Comnror Oao, to receive tire said Laverne Boche iDio you' cils-
tody iii the snid Conimon Gaoil. and tirere safeiy ta keep bila unrtil
ie obrili ho drscharged by due course of It.-.

Given urrdcr my Irandr anti seal tis 8evennir day of Novemirer,
in tire year ofour Lord lIrG, nt St. Cathiranues, in tire sard Couniy
of Lincoln. IV. Mrcro:iJayor.

Robert A. li~arr.*toi, on the part of the prisoner, movod to ho
aliewed t filc tire irit anti rciurn. lie thpn, upon rending tire
irrit aud return, moved for tire discirarge of tire priscrner, upon,
the graunti tint tire warrant of comirisent tias defeetive, in tis
that it drd not siiew rte place where thre alieged crimne iras cota-
mitted. aid eto, be corrtetrdcd, sircwed ne jirri8dic.ion.

S. Rrichard-. Q. C, for tire Crown, argued tiai. thre marrant,
bourg crre fur corninent in case of crimre. dîd Dot requrre tire
saine particulirity as a magistrate's warrant in the carse of tire
exerzise of suminary juri,4diction, aird contondeei tirrt the arert
vras suificient lie reterrerl ta Bliro's Jus.tice. tite Ilhrbeas C'orpurs.

Robert .4. Hairrison, in reply, argued that in the case of a wçar-
rant of commitmerrt, is'rned by a magistrate acting mmnisterialiy,
it is uis march neces8ary to sirew jtxrrdieiron as in tire case of a
warrant issued by a iangistrate acting judiciaily, and coniendeti
that tire warrnti in tirs miotter diri nai. sirc jrisdicti'rn, ircaroso
it did not sirew tihe ocality of tire crrire. Hie referred ta lBord ou
lcbeos Corpus 367 ; Con. Stat. Cati. tap. 102 sci. B.

11AiARTrY, J.-I doutit tire sufflcieîrcy of tis warrant as ngaiirst
thre objection taken, and, in faver of libert.y, saal gise tireu pri-
saner tire ireneftri of thre doubi, and arder bis di8ciarge frein
custody. Mtogistrates airouiti Dot oreli. any part of a prescrrbed
forur of commitmrrtt, lest tire par. annitted ire naterial, anîd render
the marrant invalid. 1 arla inclined ta tirint thai. tire omirrssion te
sirote in tis warrant tire place %isire t.he crime iras committed is
a fittal oijectian ta the warrant.

Orde.r for diecharge of prisener.

l itn LAvEn.,; Brten.
HateS orpus-Ax).burt 7'eat!-On Mat. (O'nada, cap n9-24 ile. cap. G.-

. Pn-m ,f i;Zrrrant

iîcld thet bartlary le Dot an offenre. seitbln tire miln;r of he Ahtrurtir Trcsriy
or thes S1aîu.es 01Canratt paucni ne gise offect, te th. ircmuy.

[i)eeirrtrr 8, 15t3]

Roberti A. Hfarrision, on Itir December lInt, tiade application to
Mr. Justice Hurgarty for a secondrrit on f Ilairegs Corpus ta hring
up the bodly orf Liverne Beche, allegetl ta hc in rîtegai crîstouy.

No sonner lrad lire order heen nmarde for iris tii'chr.rge frour cus-
tody. uniter tire warrant rrrcniioîrcii in tire previrus case, rirait a
second waorrarnt authorising litis rrpri>crnment for a differeri

eleceias paci ir tire ba:nds of tie gaoier.
1 .as ulerted tirai. tire secondi warrant waq aiso defective

find tire lcarrrcd .ludge ta airain tire roppiientron raýs marie, upon
partsng a verified copy of it, ordered tire issiro of thre wrrt.

[Vol. X-19January, 1864.1 LAW JOURNAL.
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The writ was in the uqual formi under the Statute of Chiarles,
and vas directed ta the Shoriff of the County of Lincoln, and te
the gauler ot that county.

The gauler, on 8th Deceinher, attonded Chambers with Laverne
Boebe in bis cuatody, and duiy made retura tu the writ according
ta itis command.

Annexed ta the teturn was the original warrant undor which
the pisoner waa dotained in custody.

It was a"ý failowa :

P1oVINCs o CMeADA, To a'Il or any of the Coastabie8 or other
Counîty of Lincoln, ~.PneOffilors of the County of Lincoln,

t0 wit : Jand to theo Keeper of tihe Coamun Goai
in and for the said County, at Niagara.

Whereas Laverne B. Btbec was this day charged bofore me,
John M. Lawder, Esq., anc of ber Manjesty's Justices of the Peace
in and for the said County of Lincoln, on the onîh of James L
Filkias and ailiers, under the provisions of thse Coasoiidated
Statutes of Canade, chapter 89, and the said Laverno E. Iceen
being brought before me, ia bis prestnco and hearing, it was
proved and made ta appear before me that the 8aid Laverno Eý
Bobos was a party duly chargedl witb two, crimes committed ia
thie State of New York, one of the United States of America, beiag
withiai the articles contained ina-siu statute. as foiiows, that an
indictutent was ln due forai of iaw found by the Grand Jury of
the County of Oneida, in the said State, in September term, 186 1,
against the said Laveras E. Bobos, for burgiary ia the first degree,
and that anoth2r indîctument was found r.gainst the said Laverne
E. Behc, by the Grand Jury of tho said County of Oneida. for
burglary ia the third degree, in June, terni, 1863, bath said la-
dicîments, itbeing muade ta appoar ta me on oath, being found by
courts of said Staie, of competent juri8diction, duiy certifced ta bo
ln full force and yirtue, on which eaid iudictmen. warrante wero
issued la due fori of law for thse arrest of the said Laverne B.
lIches, and it being fuirtber madie to appear ta me on oaîh on the
saiti examinatian, had and beid bofore me la the said town of
Niagama la the said county, ehat the said La7erno E. Bebeo wa
and iu the party named ia the said iadictamoats, and that the said
indicîmeate were and are stillinl full force. and the said James L
Fitins havriag produced boforo me on the aaid oxamination the
&nid warrant.3, and ha7ing cloarly provcd that the said Laverne E.
Bobos la the party named la the said! indiocmenta and warrants
on sucb examination, and tisa eaid Laverne E. Bebee haviag
offered no defence or ovideace on the said examinatios, and I,
thinkiag the charges preferrcd agaiast the eaid Laverae E. Bobhes
and thse evidence of criminaliiy adduced against him sufficient
accordiag ta the iaws of this province, have certi6ied ail prooeed-
iags taken again*t the 8aid Laverno E. Bobee, together with a
copy of ail teshimony talien before mes, ta thse Goiornor General of
the Province of Canada, se ihat sucis action may be takeni thoreon
as is eajoined by the statute of Canada aforesaid, and bave issueti
thereon this my warrant acoording te th3 sccd statuts.

These are therefore ta comimaud yon the aaid Constables or
Poste Officers, or aay of you, ta tales the eaid Laverne E. ilobee,
und hlm safly coavey ta the Common Gaol at Niagara aforebaid,
and there deliver hlm ta thse Keeper thereof, togcthor with th!;
prcCept.

And 1 (I0 hereby command you, the q3aid Keeper of the said
Commun Gaol, ta receive the said Laverae E. ttebco mbt your
custody la tise said Common Gan], and there safeiy ta keep hlm
untîl ho ahali bo discharged by due course of iaw.

Gîrcu under ray haad and sesi, tbis eighteenth day of Novoniber,
ln thse year of aur Lord one th.)uad eight hundred and sixty-
three, ai Niagara, la tise said County of Lincoln.

J»o. Mi. LAWDEn, J. P. Lincoln.

Mir. Harrison, having haid thse ýwrit and retura mcld, moveti for
tise discbarge, of the pri3oner from custody on tise following
grounds.

1. That the warrant disclosed au offence within the meaning of
the Asishurton Treaty or the statute passed ta give it efect la
Canada (Con Stat. a. cap. 89).

2. That sinco thse passing of statuts 24 Vie. cap 6, tbc sections
of Con. Stat. Can. cap. 89, autisoriaing a justice of thse peane te

actin matters of extradition, ba7t heea repeaied, and se the war-
rant migned hy a justice of the pence was void.

3. That whether gigned by a proper officer or not, ht was net la
proper forai, becauso it commaaded thse gauler te koep the pri-
tioner 1'until ho ehouid bo diseharged by due course cf law,'
instead of Il ntil surreadered according ta the stipulation of theo
eaid treaty, or uintil dischargod aocording ta law" (Stat. 24 Vie.
cap. 6, s. '2; Lx parte Bess'u, 6 Q. B. 481 ; la re Anderson, il
U.C.C.P. 54, 64).

S. Rchesrds, Q. C., shewGd cause.
MonîsoN, J. -1 am satisfied this warrant cannot ba sutpported.

la my opinion, tho first objection raiscdl by Mr. Harrison must
preval. hi is acedcess therefora for me ta consider cither thse
second or t.he third. I direct the discliarge of thea prisoner.

Order accordiagly.

QUARTER. SESSIONS.

(In tbs Court of Quarter ge-sbons for the United Couettes of Yoerk and Plos!
bselote lion. S. r. i. anad others hl' a&Boclatez,>

INt TI: 3ATTEIt Or TUs AppxAL nETw.N JtrsS Sstîri, Appe'- nt
A.ia JAmEs SroicEs, Respond-ant.

Appeal/rom magirate's coenidon-Dutmuml for want of P=Utm-Rtora-
1ton Io hzt-Termi.

HZd, 1 That un appeul dqiomiod for want et prosmuion mats, at the Inctae or
the spiellant sattsfaetorly 4touaUngi for bis noa-oppearace. ho relDsttd.

ld, 2. rtstthjuiics in esons rnay, lfthey gft fit, alter their judgment Ia
amaiter or appeallat any tima durtng the, coniu3ese of4! rIi, osi.

(Decetuber 12, ISe3.)

On 29t1s October lest thse appellant %7as con'ricted cf having Ilon
Saaday, tise eighteents day of October laut, at bis tavera, la thse
couaty of York, i!iegally sold or otherwise disposed of spirituuus
and intoxicating liquors-to wlt, a quaatity of wbiskey ;" not
sîuting to whIsm, and not negativing tise exception la tise statute
la fayot of iraveilers, &c. A fineo f $*20, and casts $3 80, wcro
imposeti.

Thse conviction was signed b7 four magistraes-vir., Robert
flunter, Johmn Terry, George Staokes <father cf informant) and
John Reid, Esquires.

On 81st October last Susiti, thse party convirted, caused a
notice of bis intention ta appeai ta ho served an Robert Hunier,
ane of thse colmuittng asagisixates.

Ho on tise samue day eaîored into recoLDizance ta appear and
prosecute, at tIse siitiogs of tho Court cf Quarter Sessions, svhich
commenced on Tue8day, Suis Deceniher hast.

on that day, thse respondeat, hay;ug ppeated, bad the appuai
eatered, and on tise day following bad it diemissed wltb costs, for
want of prosacution.

Robert A. Harrison, on Friday, Ilth December, on boisait of
iho appeihant, madie application ta have thse appoal reinstated.

Hoe f led an affidavit of the appeilant, who residos la tise town-
ahip of East Gwillimbury, lsting that ho had employed an attor-
ney (aaming hlm) ta prosecute the appeai ; tisat ou tise day
precediag the opeaîag of tho court, ho was toid hy hie attorney
not ta coume ta Toronto tili talegraphed for; tisat ho awaited a
îeiegram an Tuesday and Wedne8day, but received nulle; that on
Thursday, foeling anx.lous aboui, the appeai, he, withaut having
received a toiegram, came te Toronto; that ho thon, for the firît
time, ascertaincd tisai on bbc precediag day bis appuai, la tise
absence af bis attorney, had heen dismis.9et with couss for waat of
prosecution.

.John .41cNab obewed cause, and coatended ihat as the court isad
e.vea judgmeat dismissiag tise appui, it wus not compoeot te
the court ta restore the appeal te tise lisi, or tW give aay judgment
cuber thon tisai slready pronouaced.

Robert A. Harrison, la reply, argued that; it vas a tie diacre-
tien of the court tu reinstate thse %ppeal (Riej. v. Justices of We.st
Riding, 10 W. R~. 757) and, if aecessary, to alter tise jadgmcnt,
pronounced la the case at any timo during thse coatinusace of tise
sessions (1?ex v. Juatei of 1ecsesîe M & S. 442). Ho aiso
roferrcd ta Paley on Convictions, 4th oda. p. 327.
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lion. S. Il. LliU5O.Ciairinan -1 etertaisi no doubt as ta liat wlîsemer i.s tise iolder of it lsaq power t4- givo titi. to anv
thse poWOr Of tic Court, in itS diSCretion, to ordér the appeai ta bc persr ion rl acquirirs l It is fîtsgs~al ront the case 0*f
reitistated; and 1 tkink this is a proper case for thse exorcise of (Jlyss v Bz)er, beraise er0 it, sud tiot tIpjear that, India bonde
that derocrtion. Let thse appeal be reinstatell, illio payaient of w 17L ne, (tiable, and o Other persan cee Id have sued on those
tihe coste of respondent's ffitnesses andi of this application. bia tis obi. lirotsectrrtebndipabe o

Order accordingly.* l.earer, and it wa! proved nt tise trial thint bonds of tItis description
__________________________________________________ were ssegotias.cd lh echeq-ser bis."

UN ITED S TA T ES REPORTS. Tii case wnas precedesi four ycars, by llooey v. Pole, 4
____________________ ____________________ Barn. ansd Aiderson, 1, wisere it Nwast belli tisat excisquer biUis were

Tss~ CUNTY F BBARIe ,.Aasssnoya.negotalsedn were of tie sanie natusrc as notes and bis sfexchange.
Tua raili'Ca bOFd Bars E Y. A ad .tisTrtso Tite opinions nf the judges ex, .nine asil thse carly cases, andi ara

Thse coupons o ilo bnsaeegotlabie Itntrumentean nia h edoby v ery instructive as to tihe pr;icipies9 up05 whichnsrreit r
ths. hOle ssi.ssste frou thea bca.5a: and internat front date of demAnd and tiep8in fsoc sim u c hoace ainstquaetc fo
tefuosi of patyaient may be reoyered.fiepninofmnvasm flchrct a(]qlte f

Error to Cominon Pionas of Bessver Cotinty. negotiabie )apler. Lord Cisief Justice Abbott, sîseaking of tise ex-
The opinion of tise Court %vas delivered nt Plsiladeiphin Ian. r5 chlîcqier biiB wiici was tise sublject, of tise suit, qays: "But.

18613. by ahstracted froin autiîority, I thiîîk titis in.strumîent is of tile saine
Rtead, J -lie first, second and th irsispecificat ion% of error turn "attire as ilotes anti b01s of exciîugp. Liki' thiies it is neitiser

upnn tie Iu'gnlity of the exorcise of the power conferred by tise 1 t vallsabie nor sîseful iii itself as gond s and cliatties, sucs as a hiorse,
section of the art of the 7.à April, 1853, on the county cons- a book, a pictuire or a pipe oi %vine are , it is valîiabie ony as
nis83ioners of Beaver cout- to sîsbscribo te the capital stock of tise nt',tling tise hlînder Lo receive at saine future tinie, a certain ostos

Clcaveland ~ ~ ~ Th anS)ý PitbigiRira oîay, anti ta issue bonds Iot msoucy, wlîicls is a valine precisel' of the saine nature as tic
in payruelst nfi stcli subscri1 ition. Th ered judge in the Court vaille of a note or bill -Notes anS bis have been distiîiguie
I)elosv IscîS tient tihe subscripiun was malle, and tise bonds. witli ft'osn gos iii regard to their trasier. for the svsnvenience of trado
coupons attachesi, wcre issueui in strict conforiity to iaw, andsli tise nd commesurce, di us r -ad to tlîeir beîng mercantile andi coin-
reasorts lie hias amsigned in titis chaîrge, anul tise numcrous decisions inercial inîstrumnents, and b3 laW iegotiable.' Lt may be truc tisat
nf isis court Cleariy snow, that ise was riglit in comnîg to tîsis exchmquer buis are not s0 frequecrtly negotiated, in tact, as salait
consclusion. Cunteiting oureîves, tserefore, witîi tise reasonuîîg otlier billq or notes, but 1 thiîs, w- a tn regard tise negotiubility

enaf turi oeotiaiou.i ie court below. we assssne tisat tise bonds und coupons were ofteinstrumnst, and not the freqsuency of actuai gn
legally binding on thse coonty of Beaver, and tiîis bruris us ta tise Exciuqtuer bills are not nmade for every naisussand on tlîat
fourtis specîfication of error, whieh was fic roai pîoint argued accotint alone tiîcy svould nlot becustîs tise eîbject of frequsent
Moore s, actual iegotiatioii. A bank note for £500ot pa-ses througi véry

Tise suit, wvas brougist on coipons, of five bonds of tie cohuntv few hands , a bank.note for £5 îustiaily passes tiîroîîgh a great
of ]3eaver, wo the o'ailiroad comnnîy or lucarer for tihe payment <f, asînîber. Many couîntry banunotes have no orulinary circulation
one tiîousand dolliars cadi, tiiirty x'ears after date, viil seuil. beyond a very narrow district. Bills nf excionge usîsaliy pas
annuai interest at tise rate of six per-centurîî per annuro frons the tiîrouglî very few isusd, buit the cliaracter of tisese instrunments
date. Tise bonds uvere dateS l5tli Septeniber, 1853, and tise is in no deg. ee affecteS by tisese cîrcusustasces. In tise case of
principal unS iuterest, %vere payable at tise oilice nf tise Ohîio Lire' Grant v. Vaîsgluan, 3 Burr. i1526, wiîci arose upon a draft on a
Insurasice and Trust Company, in the City nf New York. Tise banker, payable to tlo slin Fortune or beurer, the court iseid it
coupons were nusabered froîn tiglit to fourteen, inîclusive, for tise Ougi:-t not to hav e been ei tus the jury to say ulietiser suds drafts
paynient of $30 interest froni tise l5th oi Septeînber, 1857, to tise wee in fuit anti ,racticy, negotiablc, for tisat tise question wisetlzer

its oi Septesober, 18u30, inclusive. Tise bonds stipsîlated tîsat tlic a bill or note be neeotiable or uot, is a question ni law. Aisd upon
iiuterest wazn paIyable upon tise Selivery of tiso coupons severailiy at 8 uch a question oF law regssrding ais excîsequer bill, 1 sisouid,
tise said office in New York. It sippeared tisat tîse6e coupons %were 1 iooling at thse form ni tihe inîstrument, ssii observing tisat tise
leil. usipaid, andi tisat o provision was maSo for tise paysent. in ttonuy s ta be payable to tise iearer, aisswer tinat it is, by iasv,
New York, or elsewhiere, ansi tsat, tise coluit dispue pasxun "Forl ne teseraoo ano jsuonts ecsqî il r
Obligation oi -lie bonds and coupons, an elndpy ien. Frtecrûot mo poo htecili il r
Hlavissg tlusrefore Su'cided that the pliitiff could rocover on the~ De,-Otiabie, s'd nsay 1ho t.ansfcrred in tie sanie inatiner as bis of
couiponis, tie next q.sesltinn wac wisetier in vas entitled to exclsassr'e, f.nd tisat sn tiiose bills, as in bis ni excisaîîge. tise pro.
interest on tîsern. This question tie court iecidesi in tihe affirmiative, p<rty lisses reits tise possession, by every mode of transfer, fraud
lit tise saine tiune or.aking a very icarnesi argument tsi show tîsat assoý coýiu8ion aîiart.
tisey we,.re wro . Tihis forma tise subject of tise fosîrtis specîfl'catîon Bet J., saiSi - Tise question wiiich tie court is called on
est errer, andnL~ing ust te tise consisieration nf wîîttler sîscîs to deriSe is, uvietiier exclicquecr bulis are to be cois isiered as goods
coupons are reeoverabie jwitisost inlterest, unc untter wîsat, nay ho or ai the represeus.ativesl of îsoney, and stseh, subject to tise saine
tise delays interposed by tise corporation or individualsis ui ruies. as il tise transfer of property in thiser, as. a .re appjlicasb to
suchs bonds auss coupons, whicls puas froin bandi to band by sieîivery nsoney. Tise uielivery nf goonds by a person NIho1 is oint tise owner

I crely. (excelit in tie nanner authorizesi iy tise ownu.r,) (lnes iot, transfer
luB4_fore proceeding to tise deterouination of tîsis question, it wiîî tise îglit, ta suci gootlq; buit it as long becîs se'ttled, that the riglit

be Lîroper to state clearly in wlsat, liglit tisese coupons settticSin tol rooney is inseperable fronut tise poss ession ni it 1 conceive that
ttis u ae to be leZally issueS, andi Us be, isel by a person agaisst tise reîîresentsstive ofmoney, wliicis is madSe transferable by delivery
whona thiere is nestiser legal nor equitable siefenc to tise recovery Oniy. rnuit be subject fol tise samne ruies as tise rooney wbsch it
of tise densautd on tiseir face, are to ho coissidered. la Gorgqier v.rpeet.
Miee'slle, 3 B3. IL Cress. 45, Ld. CIL. Justice Abhott, in 1824, in IlIt Catinat be disprsted bot iat titis excliequer bill wa3 roade to
speakissg ni bonds 'ussuesi hy tise RIng of Prussia, sai<i; "Titis represeut ouoncy, as raucis as a batik-note or bill of ex;isange. Tt
sustrurnent, in its fons, is an acknowled"imett by tise King of ras gis-en for deit Sie irons overnuient, it is payable (tise blank
I'russial tisat tise sons issentionesi ii tise IbOnuis (lue to cev person not being filleSl up) to bearcr, ansi transferalbie b)y delivery , and
Who suait, for tise tiioe beiog, bc tise lboier of it. And tie prus.- is, on its face, maste current, and ts pass in any public rev nues,
cipai auss interest is payable in a certains mode, and ut certain or ut tic receipt .-f tise Exclseqrser. "Tise receiver neyer inquiruts
periods, nientiones inu tise bond. It is tiserefore in ils nature, frotta whiso tlsey conte, firtlser than to 6atisfy- iineli tisat tisey
preciseiy analogsus Io a bank-note payable to bearer, or to a bill are genusîne his, Inileed, wisen tisey are iii biasL, ho lias no
ni excîsange ersdurscd in biank. lieixs au instrumes.t tisereinre, menus of isscertaiiiing iront wsons tisey corne."I
nf tise saine dlescripution, it ilsust hc sulijct tc, tii. saine mie ni iasv And ficts saine doctrine n'as hluci tn bo applicable to bonds issuesi

______________ ______ - - - - by tise Iiu.séoiai, Dasisis and Dîtts C ovenuisensts , .ltfrney c ij nral
0 Thse conts vrere aftorwsrdn patd, tiser hpea sesd. and thse counviction, uspn v. Bousioo, 4 Mieesoss and Welaby, 171 Tise surine lsriiciples %scre

ýh9u austbos'îty or .ta Y. Drum'ss 9 t. C . 246, quisaiued, uiSis ceslta for defetat%-asCaclorWloti
apparenot on aeitt.î oSlLcay..i-<c, . , , as5euo Ieunia u uv eas si"wuus )3eiuîsein Wawotiii ts
lac dectiden nus gtvec.-Ezss. t. J. I1a .?f' Ibisaoio v. Delaotld, e Paige, 527, ansi affirmed hy tise Court
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of Frror. Pemtla * vl . S.!ate 15Ifme, i~,l9. NIr. WVektmr, fiIr the intere't ivere dIrawn mand iýeciimîr iii a forin, aitd nmmde for
i n isi argmnt before the Chancellmior. p. 53 i. a%'ia -Tiie bonis thle vmvpoivo-w of xm.param immg t hemn froii t he bond, ibnd ¶imrb
aile 1iistcrmmmîc'mu trnii,frable il% mIt-li ery. anmd tii Stie ks boIl d i Il di-pemmýin- i~ 't the' neit.'iy ofi it', productîion nt time tiiee i' thm'c

homior to pay (heintum ota 'î *ide' iolder. A ýt7brqiemt iurciftsr i mic'rmi ig of echd i istali îicit, of intcrc'.t. muid nit thle mmimîme l jime t3
good faill h cîîcmd iot, lie m'equim'eil t o kmiîmwv tlai. timeir originmal fuirmisi c<cmîuilee e% itiemîec of imejiiim0film mtr't' Atrmiîmi'cr imad beemi aumîiorizemi or ileii" Andm liii- Cimmiielor said, niandil:nimms waï mi i'cem ly ''ed 0 i'crc limte pavîciemît of tiiis

I~ie533- "If tlmesc secmmritiei, tlmem'c'ocmr, Jass mmato tic immncis mmi jicigmmileiit. 2411 iomsard, 376;. 'fli opuinmion thaL rimiiromid bonimi mire
cmumflrk imoicers .vit have îio notice ofni'nuy irrm'gîlarlmîv, or want megotimible qeruhriticq, it; rc-assgerteul in Zmîbriskme v. Cltcelamd, Colme

of mimliority- on time part of time ofliccre or igeitI of the State, vio bus. mmnd ('îmemcmmmlm J'ilrocmd C'o., 23 Ilmwmrd, 400.
pmut timeni n circmulation, time comîîplainamt, is bothl egimiiy and IL ms mîmmy neces',arv t( refer to time cases oi' .4me. V. .Maor,
c'cpitmibly boind to pay tîmein to stcli hoiderm." 31r. justice Alerminmm anmd cmfmzee.q of Alleqmane iim', i 24 Hiowaird, 364 ('mmrts v.
Bronson, ueivering Lime opinion* of imie Couirt of Errors, says, p. C'emztrii Beimder, id. -135 , ammd WIiomd v. Lzmwremce Co'eimty, 1 Biack 386,
177- -The bond,; mire negOtiable instrmntu lime tiLle to xviîicic and omir ovmî case of ocmmo''eIl ex. rî*l Bard'm's Ee2cm/er v. Select
i li pass; by iiierc meivc'ry, aimd mitioîîg voici in lihe hiiî of lime anid (,îmomîp)o ("mmm,îilt of City tmf 'mttbrqh, derided nit Ittscmrgu
mppulaît, timey will be valid secmritics ii lime iimnik of mi boima Jidé om (lie '24tm day of Nmveiber last, 10 Pmttsbmorgq/ Legal Journacl,

Imoimer.'' 171.
Tite sane doctrint~ was mpplied by the Chamncellor in Stn! v.* Timere k-, lîowever, one olîmer casin, %c vliclî 1 Nvili refer, becamîsa

.4miricam Litf' Iismmranuce C'emmmpatty, i1 Piig 6333, to certiticales of is Lim te case of a bond pamyable Lo bearer, issuemi by a miummcipa
uleposit. "The conmmi ny,," smid lie, icago ;î, was boumnd to p53' corpcormition, anui involved quiestions relhimmg Lo lime imiw of timis
ils certificates to time iolders tiiereof; for mucli certifieaîc's mire State, mis weil as tmmt of Mississippm, wsvmis most thmiromgiy ammî

icgmd omm timeir face, andi 'ocma fide Imolder', whlo have bouîglit theln e'cItacistimigiv argcied, and verv ably 1eîmd I mcmii the case ni'
wmtommt kmowing timmt timev were flot in fact issuec mit Bltimore, Craîmi v. '/e C'q of Vmeu(sbi4rg , 31 Mlississippîi Rteports, 219,

muid umpomi actmal leîosit.s iii trust, can recover oit thie even if îimey deci( cd inApril, i1856. Time cohurt mmiy. p. 2.51: 'IL is ivortiiy of
vwere issued ini tii State ini violation of omîr reslraiming -i. observation, tiîat time bond mn this case ks male by a corporationi.

In time Medmoiiic'.q Bamnk v. 'f/,c XAcc' l,.cmkcmd Mmew lmîrcuc Rmmlroaîl IL is iii tiat fornx in wici securities intended to circulate frecly
Coe., 3 Kernami 597, Mr Justice Conistock, deiiveriiîg time opinion in time market are miiwmys drawn. IL is fomr the payment of nîoney
ofi the Court of Appeais, smvs, page 627: "'liey." timmt is, shamres _is payiable inulefmnitely Lo tme bearer, ammc is under Lime 6eai of tue
o'f baini, tock, -are flot fike exm'hemjmer bis anmd Govcrninent, corporation, amui it mmv flot be imîîîroperiy coimidered as a momie y
secîmrilies, wicm mire malle negotiabie eitimer for circulation or to seeurify of iigîmer dignlity thai ie note or bon lo m nitre individumil.
finit a muarket. Nor are tlie y fi e corporation bonds wlii are Fronti ils nature amnl forma iL wonld contme to Lime Immimds of time ioider
i'sued ia neg-otiable forai for sale, minid msa mneans for rmiisiimg nine a, a represemfmmtit'e of Inemiey, Anid lie îmîigimt, %vt-i conciode tmmt it m'as
for corporate ciscs ;Lime dist nctmon between ail Limese minci corporate Pu iîtO tlie mîarket for tiîît piir)mse. Tiieme consideritiom a ppear
stocks is niarked mimd strikimg. Timey arA ail in soin-' forim Lime (0 lis to go famr In mîîake it iîm ail respects mmmîlogocms to Lice case of
reu)resentative of monev, minci miey Ibe8aiifleul by pay-mmemm in nine Of time P'rissian bonid ammd to give gremît L-'e and apmlîcabimly Lo
nit au lime Sî>erifieîI." 'At page 625, lie dîustinctiy affirma ti'c Lima case."
principles laid dos-m in Ltme cases, citeci above fromo 1l Paige, 635, If this wmcs truce tîmen. lîow inuech stronger is the case now, vilîen
.t 2 11111, 159, mini aiso lime case of Tme .1lermi. Canalmo anid flai,miig 1 iii ali our transamctions we mire deîiiing oniy wvitm time representative&

Comiîmm v. FiTsher z;i.ico relmorteml in 1 Stockto' Newv Jersey Of nmomey ?
Ciancery Reports, 667. 0f timis last lie sa',",: "Tite qmuestiona was iL ks clemir, Limen, cipon remison minci amtority. Limat Lhe coumpons.

wlmemier the bonmds of i rmilroad corîmrmi'on, payable to bearer, xviici fom'm the simbject iîtter of tmis suit, mnd (lie bomnds 10 %iiich
ismcmed for Lime purlose of rmisumî nmney, wiim imilerest couipons Limey were atlacmed imavimmg becix recmhmrly issmed by Lime comînty of

mmmcxeii, aiso payable to bemirer, %vere niegotiabie in suie semmie thamt, ilemver, or on (lie fmotimm- of negotiable palier', aîmd pass front lmimîd
ma pirct:aser for vadue Look, tim free froîn mmv eqtmWmes betveen to lismd by clivery as L'?e repre-sentatives of inomiey. Tiîey mnmy
the coimîpany minci lime seller. Time deciuionl Nvms iii faver of Lime circoimite logetmer or sepmrately, mincI suils on tîme coup1 ons îîru
puîrcliaser, and I fuliv concuir ili Lime cdoctrinme " sustained e'iîtirely iiîdet'leiderty of Lime bonds to wm'ch Liey were

Anid in Hd)!mmrd v. Tme Aleu, 1Jerk d, Ilar'em Rai'rad Coemmpany, origîmmuiy aiiuieed. IL is timerefore of very littie cansequence
36 Bmrboîîr, '2S6, decided iii Febtirmiry lmist, wvîere a rairoAd bond wlmetlmer the' mire pronmissory niotes, bis, drafts or chîecks, for timey
xvas payable t - r assigns3, IL yms held iL couid be mmmcd [lave same ciaity of negotiabiiity as elter of those instruments,
tmpon by- amy liolder, and Lime court saici " airemre miîmerons mini the lîoloer asmes upon thin and recovers in lus owiî naine.
nutliorities holding thei the bond of mI corporation, payable to an Upon a bond paymible mis timese are, thirty years after date, in 1883,
inlivcimimil or beam'er, is a negomiable instrumnt." ils greaL value as mn investmnent depemmis upon the pîmmctual pay-

A similar decision on a bîond in blank bas been maile by the ment of tIme memi-annmal interest, evidenced by sixty coupons.
Sîmpremne Court ofi Massachiusetts, in C/capilc v. V'emnt amd Tite oxvner of a coupon. whetiîer thiihlier ni' a bond or no!

.Massachusetts Imadrmoad Cecmpacmc, 8 Gray, 575, mimd also by Lime expecLa pmment of iL on il. pmrestemment 'mi Lime place desig-nated
Simpreme Court of the Uniit.ed Suiates ii ri lte v. sainme eommpamq, 21 iii it, minci if dit, argument of the pimiintiff in error is correct, LIma

Hivard, 575, minc Mr. Justice Nelsomn, deiivering LIma opinion of the indmv'dual or corporation ssuîiîg il. ma!n olrfs a mee ihei
couîrt, maya, page .577: -Inlem, wltiot conccdîîîg to timem Lime engagement, becauec, ai. the cluof c a long litigmition, Lîiey cain omly
quality of negot'iability, nitich of Lime value of tiiesù smcmriies in be oimligcd to pay time faee Of Lime coupon. if tAmis be Lime ia'v, wvio
the market, and as a ineanc ni' furiîisming the fîmucîs fcr time ac- wouid porcmmse siicm secuiriLies?
coniplisinenL of mîamy of time greatest amdinost uîsei'îil enterprises Tite objection to tIme dlaim of imterest on the coupons lifter demand
of tlie day toumld bie immpaire(i. Wii lime last fev yemrs, large minci refo3 sm k.Liat ut ia îmscrious. Not so; it mnay amnomint to
maîses of Lîmemo have gomme imîto gencrmi circulation, amni in wlmicii conmpoummd imterest, but Limmt ia neither îsurions nor illegal; 2
capitauists hmave invested tlîeir nmoney, mmii iL is imot too inuclà to say Parsons on Bills mimd Notes, p. 423 ;Kelly on Usury, p). 48, 49, and
Limat, a great sumare of the conficdemmce Llîey hmave acqciired as a caseseited M5 Law Library. "As tolc'rsonaleomilractç, it' (munmning
degirable seccirity for investiment, is attributible to Lii ne"otimble compoind imtcrest,) mimys time latter mwriter, 'ny be mîatter ni' aga'ec-
quality mis %veli on account oî tue 'acdmLy of pmissim" froin l'aud to ment or mercantile u;age." la Tarletoim v. Bakhmemse, Qoperys
hiand, atle protectionî affordcd to time boai fide lio'lder." C'han. Ca~ses, p. 23 1, wlere bonds for te amount of prciiase-money

In Lime commînissioners of Eime C'o., v. .. 4pmmmicll, 21 Ilovrard, we0 given, payable in initamnemils Ivere conî 1îcsed of pincipal ammd
li39, Mr. Justice Nelson, mit mime saine terniî deiiverimig tli omiioiOnterest, ît suas comtencied as Lime bonmds thiîemmeives carried iîîterest.
of lime court uphlmed tIme bonds mmf Kmnox cciinti', auit alo a recover,' lii 'vas interest ipomi imcerest and mli'.But Lime Lord clmancellor

ot time cctoos fori' mteresi., scitimout prodnemî Ii'c, bonuds to wh'ic1à IEldomi) ss's ni' opuinion ''tiat as Bamikliotîse miglt mit tie end of
timey hall beemi annexed. ''A qmieshiomm." said lie, p). 546, " was imaie everç x'emr have Icruuglit mit mction, minci lia% e lmad cudInOu'mt, fol*
upoui Lime arg'uent. ilîmt tle ýuit mmld nmot be tiliuiinmed mmjon lime *tie prin mci uland itItert,'st tmeril lue oit the bond, IiivjîL the bonids
Couons Nvîitout tl;e pruduction of tIme bconds to wlmicl tlcey lmad could imot 'e aiI'ected wmii usury, mas tue saine nmiih bc comîsmmered
been auinexed. But the answer ia, that ti- se coupons or warrants as having been calied in and the it'staimets patà." And healmso
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touglit 'îha lîthe defendiat ouiglit to 1un: the Iîriîiicîînîl and intervt It iuay bc ob.îerved t tinat N e w X 'îrk blias nîWays bail a % ery
dite juto couurt *'The saine reeuit 'm ttnmet t m bute > sýory striuugorit iury ltv (3! IleV'eu StatttV Xew Vo S 5 d(. page 72,
i.otes werc gim en for caik instnaluieut 'ncldiîg iiiterest, lit butc v. and tuit the rate of iîîtere-it îs semet lier cent , and one uuo. quite
Bîuly-wl. 7 Barn &t Crc,.s. 453, âlthougb Lord Tenuterdeti gave a mort- su' pea e.xiîîs, in i a-ssuebusetta., wbcre the legal, rate of iiiterest is
restrtcted reason for fais decision. ;ix per renut (R v i8ed Stututes utof ahîsts 80,~ 2,

lit O>.cutors of Parudtig V. ilduiisfrater-A of J'nudîuug. 4 Ventes, The .4ixtIî 8ection of chapter (53. id. p !s3. islu thebe worde;
220, a bond was conditioned fur the payrnint of £740 in seven -Bonds aud oUiter obligatioas under seul for tie payînent of money
v-ars. veith lawful interest yearly. B.y ait agreement cendorsed purporting tn bi' payagle te the bearer, or payable tu order, i1sned
iliereon, before the fir-st year'8 interest feul dIle, tie obliger agrecil )y ûny carporation or joint utocL Compaay, shall bc negotiable
if any part of tire iaterest slild reunain un1uaid for the spacu, ot the saine unamier, and toi the sanie extent, as prontissory notes."
îiîree aîuaths, to alloiv tic obligee lawful interest for the saisie front This provision i8 iîîcorporated fronti St. 1852, c- 76 (S Giray, ù77.)
tic end of tce three inonthto util paid. It meus leld by te court Itusstll, iî lus sixtli cdition of Chitt - Juan, on Contracts, p. 612,
tîtat the agreemnt rniglt be enforced, and tluat it was iîot usurious. speakiig of rite stttes'2 modifying ti fur1rue gis air
Juidge Smiîth said, p). 210 Upon t wliole, as titis is giot a case ot reiiiarkî4. -Titis en'îctmenit mens originially iutindiedt ta be il, force
a niortgage ' evea suusig i law of I'aslaiîrelati'.c t0 only oatil the lst or Janiary, 1842. but iL wm euuntinutd by sub-
mîurtgagesï were siunilar ho t11e law of Englaad, whlich cannot l>e sequent enactinents util the t8t of Junuary', 185(i. Betore titt
adntittcd; asw iî îa uuavjsaîe nccti oealmctitue, however, tic l7th and 18SU Vie. c. 60 (loth August. 1854,)
umîere it %vus forierly lîeld that it could not be recuuvered, as titere %vas pasaued. and by that statute ait cxistiti r lam-s agaiast usury
is no raie if lamv, equity or justice, agaiuust tlî recovecy, nccording ivere repealeil, bot mitit a îur<visu tlîat'sucli repecal 8boolil Bot
to the coatract is nlot for more thtan six per cenit. per annumn interes., dintinishi or alter the liabilities ot ny persou La resipect of unly act
ta be paid alter that interest becomes due, us tîtere is flot only donc previously to the passiîi of tat at
nothing iumoral ilu te coutract. bot a4 it meas mnade %vith the purest " The resuit ut titis li119 b)eada to ail futur(- coatruets. entirely ta
good faith on botht t4des. and for tîte accomînoiation of Ilenery (l0 awaylvit te quiei.tiotut îof itry. Bot '<tilI inasaîncli as by virtite
Plawlirug, wiîltont stipolating for a eunt more ilian the lame aliows, of the above praviso. coittracts made before the passiig of the net,
1 te! tityself not oniy warranited, but contpelled bi, the pitre prilici. may still be oiijected to, on the grotind of nsury, il. is uaecensary ta,
pies ot lamv righli unier8tooa nd appied te the beneficial interest state lioç-' the mv ciu titis saibject stood befora tie passiiig of thmo
of nauîkînd, to leciure diat te suid covenant is not proltîbiteal by net."
lame, but i3 good and valial." Titis opinion iii caica a very able elle, Our otld net of 1 .23 wus flot for the time of iLs enactimeat a har3h
by Jualge Ilaidmein, ia Baitbri'dqe v. t1/ocs Baldlwin. P. 540, ou, aithougs flot suited ta the vicws of a mora commercial andl
ani! te case is cited by Chîance'llor WValwortii Jlaurry v. lku'îhop, à business uge. By au net et 26t1s J 1ly, 1842, sec. 1l, where a.
petige, P. 101 2 wlia, iu statiutg tire Neme York cule. titat sucit an raitrad or canal Company lias brra naney andl given ta the
ugreent Canneot bc enforceal, aiu.houql it duces not renider the agrce. holder Uiereof a bond or otiier evidence of indebteness in a large-
nient usurioos, aseigut8 a reason for it totalIy inapplicable Lu the suan tit Utcnonunt received, tnicb transactions wece not ta ho
present case, tat le oîereiy adopteal as a ride of public lîulicy ta dleeined iisurious, meliiel was explained bv the f .t secl;ýu of te
prevetit an accumulation of compoind interest iii favour of negligent je. <if 2bti. Febucry, 1856, (B. 1>ardon, I 182,) te nmen thea lin ail
creditors meho do notl euh for te paywent ofth.e interest as it fitls due, cases wIîere any such Comspany had issucal or uhould tlierenfter ifflie

",Many cases," 8nys lie, "are toiind in tlae cauart of aur sister enates. aiîy suchl bonds, &canal lias or should disposa of thenu ut Iss
wlîjci have sancti.jtted Uilt practice of reserving interest, to bc puald titai the par value, sue'% trangitetioii5 sbonld not be deemed liumrions.
annua]ly upon lians of the princiîpal soin for n langer tiune;- andl in Sitîuiar authority had been given ta the Dinville Ribiroual Coin.
severaI of tîtese cases, the lender lias been pcrmittedl te cecav;er PauY by tîte 13tl sectionl of the Act of 101h April. 1853, (P. L. p.
interest upon lîtterest froîn tue ligne au became du1e, Sec Puerre V, .589> and by an act of 21st May, 1857, î,Ptird. 11236.) commission
Rcuee, 1 N. Hiue Rep. 179 ; Aeina v. Dickenus, Camp. & Nor. Rep. melchats % ec uthîaru.îd la certain casestofpuy andl recciveseven
357 Greudeuîf v. Kellogg, 2 asBep. 6632" lier cent. pi.r annu, Pnal fiaally. by anunet oftue -28t1î May, 1858,

"Atîd I agree," says tue Chancellor, la a sýubsequient part of lus the aet of 1723 'vus repealed, and tilt rate of intercet established
opinion, P. 102, "wiîh the jialge of tie Suprense Court if North at six lier ucat, wlier no less rate muas eiprC5SIy agrecal upon.
Cîtrollîtu, la thie case of tKei&neit v. Dickens, betare recereal ta, tia W here a lîighî rate is contracted toc, tlite debta)r le fnot obliged to
wlten the payuîîcut of tlîe interest ut stuteal perioals fûtruns a part ofa le te ce.a atutmerlilispa t vob
te couttruet, and the papunent of the prinîcipal sumn le postî,uuned ta .% n neet lic canut recaver bak flie exeus unless tlîo

n distant period, upon thîe faitlî of Lue agreemnent fuir a regou.rr and actoa Lq coranieiîed within six iciontlis alter the date at sîîch puy-
punctîzal diseltarge of the interest at tilt rine augreed upn Caîtitv met. iac t sue passu of IUs cupot, attuîl d compay iars b n
andl gooul conscience ut least require Iliat the debtur shil ulfill uitlorazdt su oj il opn ttihdu nitra o

lus engagemient, or render tinta is creahitor the nual eqivaient ecedi seven per cent. (P. L. lS6ý, lu. 560,) auîd a nu'eigatiaa cour-
for the nion IXyeto hepridelitrs t îette gea pany to issue bondit au. a rate of iîiterest flot excedi,',g eight puer
upon." cent. ( id. p. 504.)

Ie a cage four years Inter, li't1coz v. Iloielun.d. 23 l'ickécing, i, But it is certain. thut lin the LJn'uteul State" generally, there lias
167, Cîtiet Justice Shanmsays: -Theresultof the decisions on titis uîwuy< been greater liberiility in the allomvance cf interegt ititan ;i
subjeet seenis Lu bc. tlîat a contraet ta îuuy coouin interutp li nglanul. groving ont uf fuet that, mvc mere n youungz andl vigorouq
aat usutrionu 5or volal, t:îat un agreemient ta psy interesi unuanaîlm' nation. wvîere inoacy couiandea ahiglu rate of iutterest and mmlerc
or semni-annally ie valial, and nay bc eniorceu by action; that 'a the welfare, of the commuusity demanuueal thuit il shoulal bc breedîng.
dlaim for ir.terjst an $oecl interest us na equitable dlaimn; but lIat Ini lenasvlvilinm. 'ehere a jiÎalguteiit is reviveil by scire bai, the
tîte iaterest vil! nuit be alîowed on interes. front the inie iL tell udire atnont of principaîl anal intercut ten due consthutes a nov prin.

beýý8e t wuld avo ofusur ; nd ecau cialandtIe plaintiff bas a rî'.ht ta charge iaterest on the
note, byv faiting tL, caîl for his. iuiterest wuien it becume due, shaîl be aggr'gate, uniouant of principal and interest (Ile nt tîte tinte ot
îleeîîîed ta uuave uvaiveal lus right tu have tue iutercst ronverteal rendeuin- iiialgunent on ecd xcire facias, lu Obcrstueuju-s v.
inta) capital." I uni perfectly avatre, that altlîoîîghu uiolesNrl,6 ril-v 5.i uihlliua etcre n 'hta
lin Massuachutiets for tîte intercet, if payable anniiall , altbouih the theŽ tinie il is dueý, anin l Buck v. J~I-4 Wuharton, 158.9, iL was
purincipal ot tuîe note je flot due. yct thut was deeda inFe-r v. concedeal that interest muas payable on gruundi cent toc the severai
.Ferq, 2 Cuuelin-, 97, Lhat 'melere tlier- lias been na pnytuent, de- Lime, at ;m'hichl it feil duc; andl 1 kituw that titis Course is usaiver-
mna or adjustment -' ýtbat in aseertuîuîiug thie unount due on a sally folioNveils Philadelpltia in actions fuor ari'Cars ot graunal cent,
nàoýe made payable with intcrest aiinually, simple iterest lu nnly analibas never been disputeal. The saine doctrine vus enuticisteul
hobhocomputeal" Buatle tute saune case it in aigu salal, "this principle Lhrce yeurs befuare. by Joudge Baldlwin, lu the case ,f Jycia-man NI.
gim'es lthe creditor the benefit of compauruî' iaîerest, wlhere paymcnts Kîffeu' ii i v'cil t was engug-ea as colonsel for unsueessfutl party.
tram tinîte to tine have been mil(u-, or vlîerc. nîter tilt interc's larr liiis c!targzc tii ut e inrv'. luge Ihaldivia raid,. (9 <ý'asscy, 4 99.li
becomes due, be obtains security foc it or resorts toaun actiona ta (Jbermeyeî' v. t'id ea Smtprerite Court lîclal thai 'iuterest iens
entarco puymeuut <ut it." payabhli oit rezut, t'a Uhe saine principal as othter l'iqiiidted( deinanals
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andl was rccaî-prable in nu ation of coiixant as irot'er o' law, 1The cage Iloliq.tiorlc v. T/a- Qd' of Ddreît, 3 M'Lefn, 472, ii;
tiiilces,uie ica circinstinc-~ As t<) grotind retit. the.v rec-, Aful, clear and distinct. iii favoeur id tIce paynient of intéest or
ogni-c the ipr rcîple, thant whcn thiere was itclauiso of re cntry, inter the' coupons. Judge M'Lean resers cd the qîlcotion for tlie !iirlpo,,
est ouglit t o lie paid, beais-e equjit v- woîild relies-e oui on pavinulit !of tilkillg tihe i of Uic jt udgcs of t'ic Supreine Court. Theîv,
of tlue relit aud i ntere-t, and corisiller t hem oit tic saine grnuuul as it is niffdcrst ood, uiuêinis onciîrred w ith ihi iii in opinion (i7
othiîr rents. Iirhc'oivfront the tjîue it becoîuîcs dite, bear, Conu. p., 246.) ''isdcii lias bccn followed in ail caç%e iii the
interest, thotgl no deinand is iade ; Binney, 435 ; ô Rnwle, 262-3. wcstcrn district bv Mr. Justice Grit-r, and it bins noL becn tlîougt
So an action of covenant lies for a groiind rent as it is dite. îvitlioît expcdient by the ;lefendants to take the opinion of the Suprete,
a demand ; Penn'a R 464-5. Out a recognizance in the Orîîhann' Court of the United States in regard ta tliis question.
Court fur securiîig a Nwidlow the interest în her third part of the On the otîxer hand, there is the case of Ro.te v. Plie (214, of Bridge-
nîoney at w-lîicl nu estatte is valucd, the aet of 1794 inales it port, 17 Conn. p. 242, dccided in 1845, Nvlîerc iL %vaslield that int"
reco-csale as rent-the Sopreme Court lîold the widow's interest cst could nut be recovered on the coupons, for interest attached
ta be ii tlîe character of aîîaîitV, of intcrest ai, noîîcy, andl a rent originally to bonds issîted by the e.ty of Bridgeport ta the
charge, and thfit if tic interest lie not piînctually pal4, Uihedo llaosatouie Railroad Comxpany, te, pay tîxeir subscriptions ta the
shiai recover intecst front he tinte iL bu-came (]le, 2 Watts, 203. stock of tlit company. 'lie court lîeld-l. Thiat thxeir obligation
There cant lie a stronger case, for as a widcw'sannuity- partakes tOa pny either principail or interest arose front the bond. 2. Vint
of the character of a rent charge, a rent charge partakes of the the action brouglît Nvas essentially nu action an the bond, and with
cliaracter of Uie annuity, and it is so considered by the court, ivho neitlior of those propositions do the Iater authiarities agrée. 3.
put iL an the saine footing as ho beariiig intcrest. The reason is That thc plaintiff was nt to recover interest an tlîe sîim sjîecified
tic s4ane in bath cases, thc annuity is in the nature of mnaintenîance on the coupon after it becaîne dlue, atxd for authority ta support
ilicome andl bears interest if not ;>aid piincttallv, becaxise it is in this p)roposition, the court refèr ta the of (2ainp v. Bates, il Can.
lieu of tîxe widow'8 uihare of the profits of tîe'l'and, aiid] aIl tOiat R. 487, decided in July, 136 , (se 26 Conînecticut Rej). page 12 1.)
is rcservcd ta the widow; Uic ride is tie saine as ta ground rent, -Upon examinîng tlîe very lcarned opinion of Judge Illîtington
as iL is the saine nature. But a court never itiquiires into tîxe faet in tlîat case, iL is elcar thiat its gt-nerai spuirit woîild aritîorize the
wliether the nniity of Uic relit is neccessary for tlîe support of! conclusion at whiel we have arrivcd. Vue wauid refer ta p)ages
thie witlow or tie groulîd landlord , the rule is tlîe sanie wvlîctlier 1497, 498, 500 and 503î, more îuarticuilaelv, lu illustration of w tiat
tliey are riclî or p>our, beinq foîiiîded in tlîe rnture of the debt, ainitd ve a-aid, but the idiole opinion is Ie-seri-ing of ait attentive
the nianifcst justice cf Uic unterest beirug pétid, as a conmpensationî peruisal. We cannot lielp tlinik-iîig tlîat tic pectîliar liardsli af
for ivithalditîg payaient; 2 Watts, 2ý13. Sec Snyder v. Siîyder. the case of tlîe city of Bridgport [lad sonte influence on tbc mni.x s ai

3 Watts & S 4,3. la Adldarniv. lf..rnaîî, 9 Watts, 5'29, iL isas1leld the court. In Ze Ciîty cf Bridqpr .?iIlîsuoc 1/ade
thit wvlîen a surn of maney is set apart ad cliarged upon landî, the C'onpaiîy, 15 Colin. 475, tlicy haà affirmed te validity of thecbonds
îîîterest of whlich is ta be paid atnually, if iL b-, not pnnictualiv paid issîîed bvý tîat city to pay ehiat, was ta it a very ancrous and lieavy
the aaîîuiant is entitled ta recover intcrest upon it annually- front suibseriptioti ta the stock of that railroad; and inRéaritey v. S»iih,
Lune iL was payable. The saine doctrine as ta inherest an arrears,; 16 Con. 368, thev had dccided tlîat au., exciîtian issîîed an the
af grotiad rent is laid lowvn iii M' Quesney v. fliece, 9 Casey, -135, j jîdgment abtaincdù by the i-ailroadl comnny Agninst tlîe city in the

Graîînd relîs, whiclî are in a great ieîistire lîcculiar ta llennsylî-a- former case niiglit bc levicîl oni and satistied ont af tlie private
Ba, Ud( comenenced in tlîe early settiemeat of tic Province. il thîe prapcrty cf an indlividueal memnber of tîxe corpxoration.
city and coonty af Philadlelpîiai, aîîd assisted greatly ini building IÇearlv the wlîole value of a tbirty years bond af a corporation
up aur suetrapalis, have long been favorite investnients for- prudent dependa spon the ponctual payment of the interest, and publie
and cautions persans, îvlî dâesired an tinquestionable security in palicy requires tliat it slîould bcenforced by obliging thieni, after
tIse land, acconipaiined by aponcttual paymentaof the reat, ar iaterest deniand and refusai, ta compensate their creuitars for their default
af tic snm invested in tlieiu. 1'bev are uo longer perpetuial, but Iby paying intercat on tie anioîînt due. Whîere there is a total
iuay bc extingaished by thie awner'of 'lie land on thi. pavaient <cf denial of MI obligation ta pay cither principal or interest, it miiy
the pirincipail sain1 nnned in tlîe ground relit deed. Our Orplians' be corcsldtred that a deniand ssould bc ulînecessar,'.
Courts are authorized ta let thec vacant land af laitiers an groundi Judgmeut affiî ned. Luzerne Ligal Observ-er.
reîit. aîîd under the aet aof 1853, the Court of Coîîîîîîon Pîcas bave____________________________________
authority ta deerce the leasing of real estate on grolind rerît, and -_________

es-cr ' power ta, sel in fée siiiîphe rc:il estate crcated by <leed or GE NE R AL COR RE SPON DE NCE.
ii, is taken ta confer nu autlîority ta selI and cauvey, reserving a --

groiînd refit or relîts iii fice.
IL is cleur, dien, tlîat tliureisnotliing in thelaw of Pen nsylî'ania, Fordi e

procecdin.- frout publie pahicy, prolîihiting iit.ercst upon tliese To-rýEIau rraLWJVYL
conponis in titis case. Titese coupons, wiehd are perlîaps copied1TeUE DIORoru LwJ RN .
fronut couîponis ni iîterest warrants attaclîed ta Enghisu railîvav J Gl,%TILEMiE,-In yaur December nuîabcr yau tauch upon
dcbeîitu'-s (4 Rail and Canal Cascs, 109,) are ixegotiahlc instrumoen iaeyntslth eetdfiue o utc asdb
whîicli zuay by siîed ail separately by thxe liolder witlîoit tic bonds. a r> vlterpae aiue utc asdb
as soon as tlîcy becoîne dute, and front tîxeir farn tiiere clinî be no defeets in the formai convictions drawn up by miagistraLes
reasan svby iîiterest sliould nat be recovered upon Vientî iii tlîe under tîxcir aunînary jurisdiction. I quite îegree withi
saine inanîler as iîpoîi arrelîrs of graouid rent or of annuity. 'flic your remark, tîtat IIiL is a great cvii ivhen offenders are
prinicipal caînut bc suî-d for uîntil 1883, an<l Le reuauver titis tîxe suit alaedt
%vaîîîd be îîpoî itie bîond. To secore tlîe payaienît of tîîe intercat aloe eescape by reason aof ini'ortitality in tîxe proceed.

pucu» ,cupn reatchd hesie fet spciisr ings ta convict tbcm, and the constant recurrence aof the
Ilotes; an fotwecrntbaydfnet h ann fneeý vilis laalcnlated ta iveaken tlîo force, if noL aof ail iaws,
oin tlîcîn as a coliipensation for tlîe dcfiut of tlîc debtors?-Boîds tla othsfrtepeeni nd unlmn fsallike tliese have been delarcd by legislattire proper investîiîleîts byatcata'hoefrtepentn n pusînctfaml
trubte-c anul executors, anI coulul it be sup~poscd Uîat tie paymelît crimes and misulemeanors," aînd liah bc glad if any sugges-
of the iîitec-t cud be iiidefiiu-1v delayed ithLlout aoy peconiary tien of' mine is ai' service in correctin- tlîe present dei'ects aof
puizIsinient?! If' Uîercfoi-e, sîpoîià proper deioand being malle for M
piylicnt, interest cotîuld bc recovcred b3- suit, vqiiity aîid gond cu-v thxe law. Your soliciting suggestions frucîn Il persans ai'
scîclîce uîill gi- e thîe iîîteret front refiiatl to pay. Tiii-, du)es Ixt -experience," lif>vever, requires tue, in thie finaL place, La dis-
iîitcrft-re ith anv ca,î' de-ided by- this couîrt fronti lSirks v. a's n rtnint ib i eîghcr saca'sc
Qo'rues, (I Bil . iey, I ý*2,) Lu ti.'e lre'-iut tunie. avers tesons. , ih of~ hein-, lia'rdas eo ul

Rea-oîî, couunnui seu-'e, anud tîn. uinivrs-i'l îu rtulin util-iJ i auasuru . coie
ai case-, le-afs to Litis reiiuit ; but, arc there any direct autiorities Lions lias net becn extensive, bot iuffie'ient ta tfihly appreciate
upon the point ? ; yonr article, ns iveil as ta fenl thiat ta be aof counsel for tho
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appellants in sncb cases is often one of thé, dirliest (if I may 1show wvitbk sufficient certainty the particular offence, with time,
be allwcd the expression) portions of a bnrristcr's legitimatc piace, &c., se as toenable the defendant to make use of it if
duce8. In tise large mnjority of cases, counsel muet féei broughit op forthlesame offictcea second tins'ý. Allowring amend-
they are using their knowiedge of the lawv to protect "netori- monte a8suggested wvecldimprovothe record forihese purposes
ous offendero, wilfui Sabbath.-breakers, and Viohators of the Every mari lias hie hobby on rnost 8uijeec, and this pur.
wholesome restrictions on inn-keepoe ;" yet, so fer as 1 under-, hape je mine with regard to convic.ions, and may prevent ny
stand the rules of the' profession, they are nlot at liberty te seeing difficulties in the way of amendments which others will
,refuse a retainer front suth persons, for such a purpose, if the sece; but I have made Iltny suggestion," ansd if wortby of
law is cleariy on their Bide. Tite cvii is certainly in the latc publication it is at your disposai. It dues not deal with any
iteîf, net in thoso who take advaatage of the law, or in those but technicai defecte in the formai convictions. Those alone
'wbe aid tteie ini doing go. An aiteration in the law, thon, is 1 1consider have cauéied the evii compiained of, and if a remedy
the proper remedy. You suggest three methode of arnend-' is found for them, tIse iaw regulating convictions miglit in
ment-I. A un*.form mode of proredure in ail cases of sum- other respects be left unaltered. Yours, &c., IV. B3.
mary convictions, and giving a ftill set of forme of convic. Barrie, Dec. 28th, 1863.
tions. 2. To transfer thejurisdicti(,n in the et.s'e8 mentioned [Our thanke are due te our correspondent for hie sugges-
te the Division Court. 3. The >,pointme... " - irriâter cf tien. Want of npace, however, prevPnts any further obser-
five ycars standing, as clerk in each petty Besoqiona1 division, vations front us on tliis subject at present.-EnS. L. J.]
at a fixed saiary. Any and ail of these inethodâ vrould no
dcubt lebeen tise cvil coniplained of, yet thiey have their objec. To rsnu EDITeuS OF' Tic LAw JoV1stsAL.

tiens. Any set of forme that couid bc drawn up svould net, GENTr.uu-,-I notice in your Iast number of tho "Law
in ail probabiiity, be suficient te tacet the variety cf cases in Journal" your "<ry appruipriate remarks on the importance
wuhil magistrates, nowr have sumtoary jurisdiction, and even of conte alteration being nceded in the practice of - sunmary
if it iras, 1 need net tel! you that formai defecte in the convie- convictions b re magietrates."
tiens would stili net bo unknown to the courts I Again, the As yen truiy say, nozorious offenders often corne off IIscet
Division Court.- aircady have sufficient business to get througli irec," through soma technici informality in the proceedings.
irithout giving thern a large portion of the presse dutice of Titis fact ie becerning en notorious, that well*disposed partirq
magistrates. ]3eeides, this remedy wvould in meet cases incon- are not inclined to iay complainte againet the violators of the
venience the public, by compeiing the parties and their lair, knowing that the accu.-ed, if convicted, will apperti, if for
witnesses te go further for redrese titan at present. And, ne other purpose thnn te compel the complainant te spend
lastly, the appointment of a barrister of fire years standing time and money for the purpose of appearing againet thera.
as cierk te the petty se.ssions, wouid iucrease expenses and Soute consciencious poor min laye a coiapiaint againeta
by ne nieÎ113 mesure a certainty of the convictions being cou- neorious Sabbath-breaker, who is duly eonvicted perbaps
firmeiii on appeal. They are difficuit documents te draw, and ivithout the sligbteet pailiating cause. The convictcd appealS.
it iouid be easy to mention cases misere tbey bave been The conspiainant must empioy counsel, take bis witnesses te
quashed fer defects in form, aithoughi draivn uP by coulisel ofi tise ses3icns, and lose tire or three days-or not appear; and
more thon fivA years experience. 1 remember one case in in case the latter course is adopted, the conviction is quasbed,
which the conviction was drawn up by one iawyer and passed and perbape with ceets.
under the supervision of tiro others, and yet mas quasbed for ithe fact is, nunibere of crimes go unpunished front thie
a defect in foret. Nom, a rcmedy fo bo effective shouid be vcry reason. Stili the prose i8 cryirsg out that Ilcrime is on
ces taini in ail cases, and if possible incspcnsive; and if, .ct the increase." And svby sbouid it flot be, ivhere it is virtually
the sanie tume, free from incenvenience to any one, se much encouraged *the better. The amendaient in the lai, then, that 1 %vould 1 %vili givle a case that occurred at our iast sessions in thie
suggest as conhing nearer te tisese desiderata than ny other county. A complaint %xas laid before a magi8trate agaînet n
I kvsew of, is to) alciw omessdinenSt afier the alppeals are lodged. tavern-kpcper for kecping a gamblsng-hcuse. The tavero-
If the formai convictions couid be amendcd as fasst as the court- keeper iras duiy summoncd, and several wîanesses were exani-
-ci for appeliants suggested dcfccta, %re ý' ould Isear littie ined on both Bides. Tite guilt ut the taverrs-kecpcr was clcarly
about appeais fur tise future. I.n ainety-nîne cases of appe-ti established to the satisfaction of the bcnch, of magistrates, vilbe
out of cvery huridred, the appeliants rcly soiciy upun picLing rmned the accused in a moderato 8um, who gave notice te tise
holes i0 the formai convictions, and if these holes could be 'cmpilnatnt cf hie appcal, bot did not enter inte bonds, as tise
stopped as fast as discovcred, I nui satisfscd that appeals statute enjoins. The respondent, bein,. a poor iabouring boy,
îrouid be vcry rare. 1 can sec ne objection te allOwing suelb took ne hced of hie notice of appeai, and did ot appear at the
amendsesuts, for the object of the iav in rcqtiiriatg se mucl sesions. Tfite case was called on, and, ne onu appeariug, the
tcchnicality te bc observcd i0 drawissg up a conviction, is flot conviction iras quaslicd.
in order to try tIse magistrate's legal knowlcdge or te place Qusery, couid tise appeal bc legally entcrtnined, misen no
difficulties in hie wai-, but te mesure the record of hie procced- bonds were entcrcd ino l'y the appella~nt? And if ne ap~eAl
ing, containing enough te showi bis jurisidictiou orer the case lay, mould ot the ccnvicting justice bo hid isarmless by
and usider tise cireunsetances in evidence before him, and te jenforcing tise conviction by distreas wrarrant?
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His Ilooor the Coonty Judgo was r >t acting ne chairman

nt thîe timo, being il! th %t d.îy. or no dnubt lie 'ould
bave called for tho neces8ary papers precedont ýo the appeal,
and, not finding bondsecntered jute. would Dot have enter-
tained the appeal. 'Your opinion wi)1 oblige

Ajusïica 0r TUE PEAcZ.
Dec. 28, 1863.
P.S.-The conviction wras madle pursuant to n, by-law of the

County Couneil for tho suppression of vice, &c.

notice wvhich ho Mentions. (lb.) But the question appoara to
hava been adjudicated upon in a case to which Patay makes
no referenco. ( 'he Qucen v. Justices of Middlescx, 3 New Sess.
Cases, 152.) Thora it wae held that not'é À, appoal from a
magistrato's conviction ie in the nature of pTocoas, and canviot
bie legally served on a Sundey. (lb.) 4nd it is clearly decided
tbat service on M'inday, whoro Sunday is tho last of thjo four
days for service of notice of appeal, is nlot sufficient.
(1«9. v. Justices of Mtiddlesex, 2 Dowl. N.S. 719 ; .Aspsell v.
Justices of Lances/tire, 16 Jur. 1067, n. ; Peacock v. T'he Queen,

[AVe are not at ail satisfled that aur statute regulating 27 L. J. C. P. 224 ; Paindl v. Churchtoordens of 1.cbridge,
appeils from 8uminary convictions reqoires a recognizance in 5 L T. N. S. 685.)-Ens. L. J.1
every case Io bcecntered into hy ho appeliant.

The 8tatute secns tu provito for au appeal under thrco Law of insolvency-Favred creditors-Jizdgments by default.
different states of circumsatanccs. To Tli EnTORS 0P TUE L&w JOURNAL.

1. ln case a persun, complainant or d efendant, thinke him 1 OEIfTLeMENr-Since the enactment ofoutrProvincial Sta-tute
self aggrieved by an order, decision or conviction, and within respecting preferential assignment8, the apparent ibizet rit
four day8 after conviction, &-c., gives to the other party, &-c., a that law is frequontly defeated by a proceeding - the
notice in writing of is intention to appeul, &c. Ilegality of whichi 1 would ask your opinion.

2. Anîd in case of "an appellant in custtody," if ho either The 8tatutý meem to have in viewr the preventing of any
romains in costody or entera ioto a recognizance with two one ereditor from obtaitting the proceed8 of ail the dobtor's
sufficient suireties, &o. effects, to the exclusion of others ; but should the dchtor bo

3. Or, in case " tho appellant ho on bail," if lio entera into disposed ta favour a particultir creditor, hoe takes one or other
such recogaizance as aforesaid,- of theso courses:-

Sitc/ appellant May appeai, &Z. (Con. Stat. U.C. cap. 114.) 1. If no creditmr have sued, the favored creditor institutes
The recognizance, cherelure, would appear to be required a suit, the proceedings are carried on quietly, and judgment

only in case of an apollant in cuatady or on bail. If the 1is talion, thus obtnining for such creditor a priority; or
appellant ho noithor in custody nor on bail, no recegnizance '2. If another creditor lias oued, or if several have done se,
sema to bo required. 'Ve know of nothing to prevent the appearenco is entered and defence made to ait but the suit of
party convictcd paying the fine and coste, rescrviug his right tie favoured creditor, -who ia allowed ta take a 3migment~ by
Of appeal, in which eaue notveognizante appona te ho noces. defauit, and thus becomes in effect a prefèrential creditor.
sary (lit re .iot and Sessions of 1"ork and I'eel, 13 U. C. Be plcascd ta state whether or no a question as te the vali-
C. P'. 159). etity of such jîtâgmeots lias ever arisen the courts, and, if 80,

Of cour8e if a Court of Quarter Sessions, ivithout finving Jmention the case or cases
juridiction aver an appeal, quasît a conviction, the ourder Ifte aencssrpoedaners8nofyuow
quaslting the conviction would ho a nullity, and the convic- 1 f here ar nob ases eotd nepeso fyu w
tion, notwithstanding, open te be euforced ia tho ordinary Prsot e.2,16. Yotr ohedient servaný
inanner.-E Os. L. J.j 1rsot e.22 83 .E

[We refer our correspondent to Y7oung v. Christie, 7 Grant,
To THE EDITORS OP Trua LA.W JOURN'~AL. 312, %vhere hoe will find the question which lie raises discussed

GE,;LEUN,-,)Uwillinul) blie bygivng ie ourand deeided. The iaw as ta the estates of insolvent debtori
opinion opon a qucsti.ýn about whichi there is muchi di7ersity is any thing but satisf.ictory. It la au imperrect as ta bo
of opinion among tlie profession in this city. The question l8 Ilfable to ho defeated by endiless, subterfuges, and yet the
this, if the last day for service of notice of apport. froin a Legislatoro does not appear ta ho equal to the t.ask of amtnd-
znaistrate's conviction fall on a Sunday, can notice of appenl itlg it.-Eos. L. J]j
ho served on that day? lIfnot, wimoild servize on àMonday ho' M -O N T -H L Y -- R -E P -E'R T O Ra Y-.
sufficient? Yours flitthfully,

Haitn eeie 1 S.A BARRISTER. C031110 LAW.
C. P. î1ERUANN V. SrXexseiAL.

[Paley, in lus Most useful vrork on Surnmary Convictions, .Notice of actioa-l4ulu t>nprisoniment---24 &. 25 Vi. ch. 9!), sec. 3
doubts ~ ~ ~ ~ ~ ~ loaie-Boont th bcUefc f evc f oieofapa u udydouis ue ulfciccy f srvie o noiceut ppel o Suday lit an action fur false imprisoan ent, thie defendant is entitled ta

but at the saute tiîuie argues tint thîe service of sucli a paper notice of action, under sect. 33 of the 24 &~ 25 VTict. clh. 99, if hoe
on a Sunday duos nut appear to ho prevented hy any statute. lionestly believed in the guilit of the plainitif., and also beioved that,
(Pàtley on Convictions, 4th edit. 312.) le reters io notices lie (the defeîîdant) was exercizdig a legs1 poWer; andt tlîiq la so,

aitlîruîgl-I it hc el,.xî>res4y3 fouad b>' the jury, tiait the defendaxît%çhîeli ay bo legal[y servcd Ott a Sunkday, andt does not did not rensunably so bliitve, the lutter tiisdiug Lciug lu such case
attciapv to distinguisît betveen a notice of appeat andt tho iuanaterial.

26-7vol. X.] LAW JOURNAL. [January, 1864.
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Q. B3. EiecE V. (3UAFRR. Q. Il. T Vîv. Bl3
owEN.

Practice- Conpisory referrentc-Actioni on olUorne!/s OnZ3nt' f .4tIornyi and clet 'nsr lient and london <qet-Death Of
<ccoint--Defrnce on ground of negligeyice or spicdat e.yree,>,ent. 1 >iînfry eliett-evoctiQn fe aq-. s atterity.

in an action Ly one attorney against another ta rccover tite A country attorney, being retaineti to rondurt an action (on
itmount of lIrs bll for business done as au agent, therc being a dis- belialt of an la.*ant) iu wlîich ho obtalneti a verdict, employed, in
pute as t0 !terni, and aIso a defence set up ou tire grotînt of Il e la ti.Itter -tages of it, a London nttlorniey as bin agent, nad led
gence, andti a*specjal agreement that, the biusiness âhoulil be donclo.r ifurc jutigment was gigned. The L.ondon atttorney 'nrote te the
agcncy charges. anti a judge having madie an order nt Chamubers to client ini the country, etating th«nt lie Lad acteti as ilhe agent, and
refer tire inatter to tie tirbtrtion~ of thc Master, uîider the coifl 1 ;îooiîto continue so to doo; andi, recciving an nwer, taieti
puisorv powvers of the Comnîon Law l'rocedîure Act, titis Cotirt fotad in uget ihotteknidg f let

rusàte disturb the order, thîe Manster Leing tle lîroper tribunal gjnjhI Ial <gient itlout oiether o bteorfte let
in sucb a case; andi iV nt îîeving been madue te at)egr that *kt defentiant, hati emploved another attorney. Tho Court refuesëd a
dispute as te items was e0 eiitirely distinct (rom the otLer met.er rule to éret aside the taxation, tic plilntifi 'a remedy, il Ray bein2i
of defence, that the latter could wcIl and conveniently be trieti by iainst the attorney.
a jury.

Q. B. ASUIITZL, EXCcUTORo OF' JAMPS~ PrO, V. l3YAva

.Bill cf Exehanye-Dratving and indorsing in naine of decil or non-
eris<îi peson-Dcdraloa- raîreof i;tdorsmen-Defettce

-Co%deain.e!'r cf 9 oed belonqging Io iiîibetabe-Takinç
out admnis.tration.
Gootis, the property of an intestate, 'vere delîvereti te te defen.

denrt Ly a brother of the deceaseti, wlîo assunîed to have piossession
of theîn, anti the defcrdaîît accepteti a Liii for te Irice, drawn in
l'Y-i presience andi 'itit bis assent anti at the desire cf the bruter,
in tire Rame o! Vue deceaseti, anti nt the sanie tinue indorseti ini tiant
nonme ta the brother anti deliveroti ta hio. Tue brother~s executor
siiet the defendant, on tic bill wuich 'vaa describeti in the deciara-
tien, nt as (Irawn Ly te brother in the name of the deccaseti, but
as draten anti intorsed by tire deceased, and tite defendant denied
tire intiorsement s0 alieged.

lu,. thet lie cotult nct Le alio'eed ta deny 1t; andi flint even
alîîiough tire plaintiff lied joineti issue on Vue traverse, thea pkintift
iras etittled te the verdict thereor,.

Jleld alio, there 'vas gondi consideration, and that the plaintiff
'vas entitted Vo recover.

Q.B. GOaTON V. HALL.

Pracice-rro-Exeîîirs-Aonagaiiîsb-etu before rerdic--
.Entry cf jugun-lbrb o f jtdgiiieut by1 Court of Errr-
Lffec cf as to lime-Anbry nuunc ro lîu c-,Yiiriîdcbrto? cf court
bdlow to aller itsjudgmeitia fter juî4snUent in rror.

An action luaving b Cen brooight against one of Iwa executors, ho
(lied after the Assizes opened, rat lefore trial. The verdict waa
for tire planthiff, and tire jutigment ires entereti (de bondis propriii)
'vithin two terms afterwerde. But errer 'vas brought Lv the
tiefcuidant's execohor, nad tire Court o! Excliequer Chamber aitered
tlîejudgnient, b entering iV de bonis leIlaloris et ai non, d&c., costs,
insteati o!a utgment e bonis propriis. The plaintif!, as it noir
appeereti on tie record Iluat the original defendant luati died, anti
tie final jutigment 'vas Lcyond te Iwo ternas efter verdict, applieti
ta titis Court te amenti it8 ewn jutigment in utecordatice with that
cf tire Courteof Errer, anti to allon, bita te abandon tRie procetiuas
iun Error on pnymnt o! al] costs. The Court, doubting whiether it
Led power te grant, Buch a voie, anti, aie, whether it 'vas noces-
Fary, refuseti it, as te position cf bepartiem nadi altereti.

Q. B. LAnciux v. EtuaS.
Arbitration-4ward-S&tieg asid--Maiter in differsnce net eeutder.-

ed-ilicalion te erbibratar for lime Io obtain and examine a iort-
ces-Maeriality of wibnese eidmene-Exercise of arbibrabor's dis-
cretiouL
'When an application lies been matie ta arbi trators Vo affordtime

Vo obtain anti oxamino a 'vitness whit is absent, andti hey have
lionestly (even altîuough erroneously) exereiseti their discretion as
te Vue maherielity cf hie evidence, anti have refoscd -tie pestpune.
ment ajiplied for, their airard 'vili noV Le zut tualule on that grounti;
anti, sem ble, that a case o! legal mnisconduct must Le matie out againat
the arbitrators to induce tire Court te talce tat course; or tiîat. et
ail events, there must Le clear proof that suLstaVitil injustice bas
been suffereti by the party apprying.

Q.B. COLY. v. Titz 11ULt Doc< ComrMe'c.

Prattice- Ienue--Ca use of dnA.re.
Wliere tire cause of action arase in the country, andi the venue

land been changeti (romn London thither.
field, that it 'vas no grouati for brir -ing it back ta Londion that

as Blinigs tliero would Le far more frquent hu the sizes, It
'voulti ho more convenient, for Vire plaintitf to try there tzuan in the
country, anti the expense would be net tuch greater.

Q. B. ALLEN V. CLARK, iFXs:reRaX.

.dttorney and client-Liabilit- of A.lloruet for ngiee-exîe
f or pnr<îe.îer to complète a jxirchase-Duty of Attorney Io »ake
eniquiry int bible of seller.
Au attoney Lad been employei by tie plaintiff ta contplete a

Purchuae of a Icasehiolti property whlîii the îiieintitl' hati made et
an auctien, on conditions w icbl stipuieteti that hoe shoulti take "an
untier ]case," anti notV tianti an abstract cf v-entor's titie lier
enquire intu te title of the - lessor." MIe nmade ne enq.îiries. but
siniply got a pretendeti lease executeti by te seller. wbo hiat soiti
fraudulently, 'vithotît any titie ibatever; the leaxe itseîf not even
recîting any titie; and the pretendeti seller giving actual possession,
and net having any deeti or documenit in his possession to edduce
as liny evidcncc of titlu, lird lie heurn asked for sucît evidenice; and
the pîîrclîaser 'vas eticted bL- tire real o'sner.

Jleld, tîtat, there wa8 evidence of negligence on tue part o! tue
attornev; anti

JIeld a/ca, thet the proper ineasure cf damage 'vas the sein tic
plaintif lied to pay to obtaiti a titie it tir interest anti without anly
deduction foc rent. as liei was liable over to the troc owner for mesîîc
profits during the time ho lied occupied as owner.

CIIANCEIIY.

L. C.GLEÀVES v. PÀîKE.
J.farried ona Jotae-Srî fer htubatid-Bayikrtpey~-

Equî4' to a settleenn.

A marrieti 'oman being seiteti jointly with her husbund, as of
real estate. of whict site wua seizeti before lier marriage, but of
whiicu no settiement bail Leen madle, joineti with hirm in a mortgage
in feuofa thte astid estate. ln order tW secure bier lîusand's debt,
8ubject Vo a proviso for redaroption by way of reconvoyance to hier
use. The lîusband became banL-rîpt anti the 'vife filed a bll by
ier next friand, against Uic assignees, aileging tirât tie nirtgrged

propcrty wvas lier onîy meas cf support, anti praving that it înight
b e xonerated frota tire charge eut of tire busbanà's sate ib Lark-
ruptcy, andi that lier husband's interest in tire mortgaged property,
or tic equity of redemption tliereof, might Le settldti li er andi
ber eltiltiren.

The assignees waiving titair riglut to redeoni, tlie 'vfe 'vas de.
ciareti ta b c entitled to redeeni the mortga'c, and vitit her
itusband'a cmnsent, a settliment for bier anti %oer cluiltiren 'vas
tiirected ; but

Semble, a rnarried svoman 'voulti not Le entitlet o an eqttity ta a
seutlement of stncb an estate, as against an adverse party.
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V. C. S. E'\o v. T.ýrTN. Iaiieged ta have been fradîîiently obtained l'y him for his own bencfit
WW-dmî;.qqtiu-Lc&eKin~ A-LTamiis ic.e ~ before hi4 baikruptey.subjet t Ate 7 pant SVe c l A dleiurter bv at bankrupt solliçtîer to a part only of a bill, filed

Git f eronl st«tL- ubec, o hepametof my dlubtq, in sui,(I a ýtjit agans bll)î ani bis îsiweallegiîîM rand on ]liii
funerkil ani te.arnentairy exp)ense5;." part, without suiflicetntlv stating- in i what it consistedi anti seekîi"

Ield, suifficieîît indication ot te3tator's intention to exonerato his i discovery train hiîn, in't!rely as incidentaI ta tiîo relief praye;f
reality trom, a mnortg.-ge debt. nllowed.

ISenble, a deovise to a testator'ii wîdow, "for lier sole use and
L. C.WCTIZRELLv. jbenefit," without the intervention of trustees, does nlot give her a

IlVil- Con.truction- lVc4ted iere2ts - Great grand clîildren-llc. separato estate.
finoine. M. R. STEEL V. Colis.

A testator bequesttid the annual interest oniy of the residue of
bis property, of w'îatever kind, in as nîany equal parts ais iniglît bc Pé-ac1ice-Ir.apacity of defýwlantfroro age and zllnc8ý-Appoinmeni
children of %W, 3hîare aîîd siîarc alike as ecd of the said children of guardia,î.
camne ot age. Antd in case aniv one -,f the ajcîdrnshould die 'When a defendant to a suit, isot rcqîîîred to put in an answer, wa.s
witliaut any chidrcn, then anidin that case, his or lier share of tue a person of great age, anti 1ud been aîiictcd witu a paraiytic stroke,
said annuai interest, siiould devoive to the surviving cluiltren, share and was incapa' , of giving a contintnous attention to business,
and share alike. And so on successîvciy, until thc' wisoie ainount but whoso lieulii %vas not absolitely destroyed. tue court declined
of the said iînterest of thi. said residue should corne into the bands ta appoint a guardian ta act for hima in the suit; but tie Court
of the gratndciidren and great grandchidrcn of W. insinuated that if, in thc course of tue cause, it became necessar-

lld, that the chiltiren of W. took vested lite intercsts subject ta to obtain his consent ta an arrangement or compromise, it miÉ
the g~t aver te the survivors. in case of tie death at any of thiie bc necessary te appoint a guardian.
tviti%auut chulldren; and that tic gift ta the grandciuildren and great
grandchildren wa not vuid fur reunateness, but was a valid and L. C. FASAÀNT V. BL,.ydiupOao.
effectuai gift of the corpus. -se-raÀo ritApescc yesiqutnt.Rea.

V. C. S. GIFr.S V. DANIEL. A trustee, ;vho bail committed a breach of trust in aliotving bis
J'urhase frorn dliet-Pressure- fludcrvaluc-Tcmporary deprecia. co tr'îstpe (tic fatiier of the ce.stui que trust) ta deal witii tue trust

tund, reccived from the ceeui que trust a memorandum relenslinglion.iim traint ail liiblity in respect of tue breacu of trust, winch
A purchase of ratagdproperty by the solicitor of the mort- release was givei ait tce fatr's request. After bis fatlier's deatli,

gager, being aiso tue solicitor of tlue martgagee at a Lime of and ten years lifter attaining bis majority, lio fied a bill ta mako
teinDarary depreciation of tlic praperty, witiuout any instructions tic co-trustee liabie in respect of tue breaci (-t :rust.
tram tlue martgagee. or any puirposo of apparent benefit tu him leld, tiîat the ciaim was barred by the acquiescence and release
can scarceiy bc a valid transaction. of the eesui que trust, and ihat thec relcase weas, undur the circusn-

Wite a purchase by a -olicitor from his client is; defcnded on stances, a valud discliarge.
the ground ot the intervention a! atiier professional assistance, it ____________

must be shown that the new ruiviser lind a proper otpaortuunity o!
diseharginý bis duty. If it appears tliat tue purcluaser trom is Il- R. EDWÀARs V. II.tuVEY.
bate client ts aware, or taltes any adivantuge, a! a negct of luity on .Practice-Pdeitioit-Fuyid not dealt udti for a long period-Paymetil
the part of the new adviser, but especialiy if lue %vît1àliolde or ID leqal personal represewsative--Presencc of persons beaeficially
suppresses any information of importance, the transaction us cit illed.
vitinted. ______________When a fiond in court lis flot beeu dealtwtith fer mny ycas's,

L. J. 137%TLEY V. M1ACrAT. the court wiii flot order it to bie pnid outtto the legai personal
DcedRtd~icatoa-Lpse f ~rcpresentatives of tie clainiants, but requires the persons benefi.DeedPLetifiatin-Lpse f tme.ciaiiy interested i ta o brought before the court.

Whce a deed of famiiy arrangement bas been acted upoa for
flirteen yara. iind no friud i5 in'puted, tbeCüurtw.ill ooteta8uds
or alter such deed on Uhe nmere aiegation by souteotthe parties to APPOINTMEN'TS TO OFFICE, &c.
~that its provisions did flot carry out their intentions.I PUL.

V. C. B.. BÀANrs V. BaAîLTu1W.&TL J DON ALD NIcLENN AN, of 0 nelpb. Esquire. IiârriatatLai, tu bc a Nota,-y
Public lu Upper Caada (Gautted Dec, 1, IS83.)

Wî'll-Cowisrutiion-Gift of in-ome of frind-Anntzily, perpehial or J- TIN Il, DUMIILE, of Cobourg, Esqulre Auiorneyeat-Lawr, ta be a Notary
for life-Cesser on deaJ or actatan. Public lu Uppe. Canadta. <Gazeiied Der- 26, 1883.>

A tostator gave bis residuary personal estate ta triietecs. tupon CHARLY-S Il. MOhOAN, of Stratford, Esquire, to b a Notary Public la Upper
trust, toi inveuut £1,)OO in consols, and ta, rctain sa, nuch thereof Caal.(aetnDc 81863)
as wouid reaiize the cicar yeariy income of £150, and to psy the COROSERS.
dividends ta Bl. untii lie shouid become o bankruipt, or lus interest ALEXANDER STE.WARLT, of tb. Villapor cf leeanrillU, Esqulr, X. D,
sioeid by sssigniment, charge, or any otiier zacans wliatsocvcr, AcaoCrnr suyo tav.(se4, e.1,16.
becone vestcd in any atier îwrson. in wlîicli case tue trust for bis MOIN flt7RTCI. of the Village of Brucelleld, }Squlre, 16.1.. Asso-isi. Coroner.
brnefit wss t'O ase, snd, ýubjcct ta the aforesaid trust. the sum af Uited Conuie* of Iluron and Bruc. tOssed Doc. 12, 1863)
£10,000 was to becoune part of the reidue. Bl. died without lie. JOHN D NELL4JCK, of Perib, Esqulre M.1), Anoet3te Coroner, At»odato

comi banrup orassgnig bs iterst.CDroDer, Unoited Couni= of 1-nark and Itenfrow. (Uazeti.d D=c 26, 1883.)

lieïy that Uic gift of incarne ta Il. vïas not perpetunl, but ceascd Coroner, Vuittd Conues of Northumberland and Durham. (=osstted Dec. 2e,
with bis lite. ________________1863.)

jJOHN KELLY, of Sanît SaInto 3 ate, Esýquire, M.D, Assoduate Coroner, .Tudr
L. C. GLssas~ v. Ltwuu. diDlatulci tAlgofis.. (Guette Dec.28,1863.)

Demurrer to part of bit-Su~ti aqains. banZ-rupt-oîcutlor- Fraud TO COR RES PO N ENT S.
-Parties-Dcveise to -4 for hcr sole uise anud benefit.

On a denuirrer extendingla part aîîiy of a bill, a dt'fcnce founded Bn. B."-Ud "Nuîsîon couru.,,'
an the piailitiff's incapscit'y Lvto ' cannai bce raited. A banLrsspi "WlB"-*,AJrtrxprahpiic" ALap.usui L." &- Urdersolicitor is not a necessry party tea ait for scttiflg aido a de-cd "Gu&açsruanoao


