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DIARY FOR JANUARY.,

1. Priday. .......Gircumcizion. Taxos to be compated from this day.

3. SUMDAY ....2nd Sundav after Chrustmas.

4. Monday ... Helr and Devisve Sittiugs commence. County Court and Ser
{rogate Court Turm bogin, Municipal Blections.

6 YWednesday... Epighany.
7. Thursduy .. York and Peel Winter Assizes commence.
9. Saturday......County Court and Surrogate Cov*t Term ends.
10. PUNDAY .....1st Sunday after Epiphany
1l Monday ... Elsction of Police Trustess in Polics Villages,
13. Wednesday... Klection of School ‘feustees.
15, Friday....... .Treas. and Chzirmen of Mune. to make retum to Board of Audlt.
16. Saturday ...Artlclse, &c., to be loft with Secrutary of Law Society.
7. SUNDAY ... 2nd Sunday after Epiphany.
18, Monday . ....Members of Municlpal Councils (except Counties) and Trustees of
{Pulice Villages to bold first meeting.
19, Tuesday...... Heir and Devisco Sittings cnd.

20 SUNDAY....Septuagesima.

5. Monday ...... Conrversion of St. Paul

26. Tuerday ...... Members of Council to bold 1st Meeting.

30, Saturday .....Last day for Citivs and Countins to make Patitions to Governraent,
. {Grammar Schools Trustees to retire.

3L SUNDAY....Sexagenima.

—

BUSINESS NOTICE.

Personsindebled tothe Proprictorsof thisdournal arerequested to remember tha
allour pastdueaccounts have bernplaced sn thehandsof Merers. Ardagh & Ardagh
Atlorneys, Barrie, for collection ; and that only a prompt remaltance o them wil
save costs.

It iswithgreat reluctance that the Proprielors kaveadopted thiscourse ; bul they
have been compelled o do 30 in order to enable them to meet therr current expenses
which arevery heary.

Now that the usefulness of the Journal i3 50 gencrally admatted, st would not be
unreasonable L0 expect that the Profession and Officers of the Courls tocu’d acorrd
1t a liberal suppurt, vnstead of all g th Toes Lo be sued for thar subscriplions

Ghre Hpper Ganady Tusy Journal.
JANUARY, 1864.

TO SUBSCRIBERS.

The Sheet Almanac for 1864 accompanies this number.
Circumstances over which we have no control, have pre-
vented our issuing the Table of Cases and Index of Sub-
Jjects contained in volume nine with this number. We
hope, however, to be sble to mail them to subscribers with
our February issue.

OVERHOLDING TENANTS.

Tepants overholding wrongfully are a diffcult class to
legislate against, and coercion, so far as they are concerned,
is only a little more difficult and troublesome, under the
present law, than persuasion. They have little property
besides  Ir houschold stuff, which is easily removed and
of little va' e. They generally occupy small tenements,
the rent of which is proportionately small ; but there is the
same trouble in collecting this rent as there would b if it
were ten-fold the amouat.

The situation of the landlord of this class of tenaats,
when they remove themselves and their goods to parts
unkeown, without paying their rent, is sufficicntly unfortu-
nate; but even that would scem in many cases, and for
various reasons, to be better for the landlord than their

continuance on his premises. The long-suffering landlord,
desirous of getting a tenaut that will pay his reat prowptly,
aud will not damage his progerty, would probably forgive
all arrears of rent, if it would have the effect of inducing
the refractory tenant to leave. But the tenant docs not
choose to be thus tempted, and either defies his landlord to
turn him out, or quictly remains in possession. Thus
matters by degrees become serious, and something must be
done. The orthodox Irish mode of procedure would be to
take the roof off the house. But to say nothing of the
other disadvantages of this course, it would be considered
barbarous in this country. The landlord has a right, cer-
tainly, to take possession of the premises overholden, if he
cau do so without a breach of the peace (Boulton v. Murphy
€t al., Baster Term, 2 Vic., R. & H. Digest, 264). But
't is not likely that he will be permitted to take this very
reasonable course. A lawyeris evideatly his only resource,
and to him he goes for advice, paying a fee, of course, as a
preliminary proceeding. But the worst is not yet come-
He is then told that two modes of obtaining possession of
his premises are open to him, ¢. e, either by an ordinary
action of ejectmeat, or else by proceedings to be taken
under the sections of the Ejectment Act which refer to
overholding tenants (Coun. Stat. U. C. cap. 27, ss. 63, &e.
originally enacted in 4 Wm. IV. cap. 1, ss. 63, &o.)

The first mode bas many disadvantages. If a defeace
is made to the action, for the purpose of gaining time or
otherwise, the costs become heavy and much time is lost
in obtaining possession of the premises sought to be recov-
ered, unless the action happens to be brought just at tho
necessary period of time before the Assizes commence. If
the tenaut does not appear to defend the action, the plaia-
tiff cantot, according to the better opinion, in such action
recover his costs of suit, (See Hall v. Puill et al, 2 U. C.
Prac. R. 242; White v. Cochlin, do. 249, and other cases
collected in H. & O'B.’s Digest, Title EsscryenT II. (3)
37, &e., page 290.)

The legislature, being aware of and desiring to remedy
the evils of the then existing law—or to uso the words of the
recital to the statute ¢ And whereas the wrong committed
by tenants in holding over vexatiously and without culor
of right, after their term has expired, requires a more
specedy and less expensive remedy ’—provided by the
above-mentioned statute of 4 Wm. IV, for a course of
proceeding which, it was hoped, would have the desired
cffect.

We propose now to consider briefly the provisions of this
act, and, so far as the cases go, the decisions of the courts
relating to it.

In the first place, it is necessary to state that its opera-
tion has been much limited by the interpretation put by
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several cases upon the following words of section 53 : ¢ In
case a tenant after the expiration of his term (whether
the same was created by writing or by parol) wrongfully
refuses upon demand made in writing to go out of posses-
sion of the land demised to him.”

The case of Adnerant v. Skriver (Trinity Term, 6 &
7, Wm. IV., R. & H. Digest, 263) decides that the statute
applies only to tenants overholding after their term has
expired, and not to a tenancy at will. It was also decided
in McNab v. Dunlop, 3 U. C. Q. B. 135, that the same
statute only applies to tenants overholding after the expir-
ation of their terms by lapee of time, and uot to those who
forfeited their terms by breach of covenant. Following in
the wake of these decisions, and still further tending to
confine the operation of the statute, it was held by the late
Sir John B. Robinsor,, that a tenant remaining in posses-
sion after the expiration of his term, and paying two
months’ rent, could not in the middle of the third month
be treated by his landlord asan overhulding tenant (Adars=
v. Bains, 4 U.C.Q.B. 157). In giving judgment the Chief
Justice said :—** A monthly tenancy had been ereated, and
the landlord could not terminate it abruptly by demanding
of the tenant, in the middle of the month, to quit immedi-
ately. If the landlerd had given him notice (one month’s
notice) ta quit, and be bad not done so, then upon a notice
given afterwards, under the statute, the Jandlord might
have appliad for this proceeding, and the court would have
consideres: whether the case was oue within the act; for I
am not &¥are that it has yet been determined that the
statute clearly applies, except in the plain case of a certain
term expressly created by the contract of the parties.”

The doubt expressed in this case was taken advantage of
in the late case of Patton v. Evans, 9 U. C. L. J. 820;
22 U.C. Q. B.606. Chief Justice Draper, in delivering
the judgment of the court, clearly shews that ¢ the proper
construction of the act is to confine its operation to cases
where the tenant Lolds over after the expiration of bis term,
and hecomes & trespasser, and liable to be ejected without
notice or demand.” .

The aot, therefore, does not apply to 2 monthly tenancy,
por, it would seem, for similar veasovs, te a terancy from
yesr to year, determinable by half-yearly notice to quit.

When it is considered that the large majority of lettings
are of one or other of these descriptions, it will be seen in
what a few cases practically the mode of proceeding undor
discussion can be made available.

fo a case of Bonser v. Boice, 9 U. C.L.J. 218, A
became purchaser at a sheriff’s sale of B'sinterestina term
of years, held under a third party at a time when B was in
possessior. A afterwards (upon B’s request) allowed hin,

B, to remain in possession for five days. Ia@arry, d.,
held that there was no privity between the parties, and that
the case clearly did not come within the statute.

With reference to the person who is entitled to apply
under the statute, it was decided by Apam Wirson J.,
that if a recciver be appointed by the Court of Chancery,
to whom the tenant bas attorned, or if the interest of the
original landlord has been eold, in cither case the original
Jandlord is not the proper person to take proceediogs, but
rather the receiver or the vendee, as the case may be (In
re Babcock and Brooks, 9 U. C. L. J. 185).

Where, on the expiration of a tensucy, crops remain to
be valued, this should be done, and the amount tendered
before applying under this act (Ja re Boyle, 2 U. {. Prac.
R. 13%).

1t bas also been decided that a landlord cannot, under
this act, recover mesne profits against bis tenani (Allan v.
Rogers, 13 U. C. Q. B. 166) which is another disadvantage
in this mode of proceeding.

The 63:d section of chapter 27 of Con. Stat. U. C., after
stating in what cases the provisions of this and the follow-
ing sections are applicable, goes on 1o regulate the course
of procedure to be adopted. Ia the first place, 2 demand
in writing must be made on the tenant to go out of posses-
ston. Upon shewing to one of the Superior Courts of
Common Law in term, or to o judge thereof in vacation,
by affidavit, the terms of the demise, if by parol, and
annexing a copy of the instrument containing such demise,
if in writing, aod also a copy of the demand made for the
delivery up of possession, and stating the refusal of tenant
to go out of possession, and the reasons for such refusal (if
any) and any explanation of the grounds of the refusal as
the truth of the case may require, the court or a judge, if
satisfied that the tenant wrongfully holds over without
color of right, may order a writ to issue, directed tc a
commissioner, and which was ordered by the judges, nnder
the powers given to them by the 70th section, hereafter
referred 1o, to be in the following form:

Viovoris, by the Grace of Gob, of the United

Kingdom of Grest Britsin and Ircland,

Uner Cavapa. zs
Quxsx, Defender of the Faith.

To ——

Warrsas we have been informed on behalf of —— that ——
was tepant of him, the sgid —— of ——, for a term which has
cxpired, and wrongfully refuses to go out of posscssion, having no
right, or colar of right, to continuc in possession: Wherefore the
s —— hath humbly besought us to provide bim & remedy in
this behalf, pursuant to the statute in such case made and provided;
We therefore command you, that upon the receipt of this our writ,
you issue your precept to the Sheriff of tho —— County —— for
the suzamoning of a jury of twelve goud and lawful men, t¢ come
before you, at 3 day and place by you to be named, o inquire by
the oath of good and lawful men, and by all ather lawful ways and
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means, by which they can or may the better know, and to say upon

their osth whether the said —— was tenant to the said —— as
aforesaid, for a term which has expired; and whether he does
wrongfully refuse to go out of possession, having no right or color
of right to continue in possession ; or how otherwise. We further
command you, that biefore you act in the swearing of the jury, or
holding the inquisition hereby authoriced, you take the oeth pre-
scribed by the statute aforesaid, and hercupon endorsed, before
some ono of the justices of the peace in and for the said county ;
also, that before entering upon the said inquiry, you administer to
each of the jurors aforesaid, the juryman’s oath hereupon also
endorsed; and that you administer to each witness to be examined
before the «aid inquest thewitnesses oath hercupon likewise endorsed.
And we further command you, that whensoever t.  our writ shall
be duly exccuted, you rend to any on: of our justices of our Court
of —— at Toronto, the finding of the ssid jury, under their hands
(with or without their seals) endorsed upon the back of this writ,
or upon & paper to be by you attached hereto; and that you also
certify snd rveturn all the evidence given before the said jury
together with this our writ.

Wiryess, the Honorable ——— at Toronto, this —— day of ——
io the —— year of our reign.

From the use of the words ¢ without color of right,” it
is evident that the Legislature intended that thisact should
only apply in very plain cases; and that if the reasons
given by the tenant why be should not go out of passession
would raise any difficult question of law or of fact, recourse
should be had to proceedings by action of ejectment. (See
the remarks of RoBinson, C. J., In re Woodbury and
Marskall, 19 U. C. Q. B. 597).

Upon receipt of the writ it becomes the duty of the
commissioner to issue his precept to the sherifl commandiog
him to summon a jury to try the questions in dispute;
which precept shall be as follows :

Couyrr o — } Br Virrrr of Her Majesty’s writ to me

TO WIT: directed, commanding me, upon receipt thereof
to issuc my precept to you, for summoning & jury of tweive men,
to come before me, st a day and place by me to be named, to say
upon their oath, whether —— in the said writ named, was tenant
to in the said writ also named, for a term whish bas expired
of and in certain premises in the said writ mentioned; and
whether he wrongfully refuses to go out of possession, or how
otherwise. I do hercby charge and command you, that you sum.
mon and wsra to come before me, on the dany of at the
bour of ~— o'clock in the —— noon, at the situate and being
in the Town
men, of your County, by whom the truth of the matters aforessid,
and in the said writ mentioned, may be inquired of; and that you
have then and thero the names of the jurers whom you shall so
summon and warn, and this Precept.—Ierein foil not 2t your
perik

Given under my hand and seal, at —— this—— day of ——18

Upon the precept the sheriff is to endorse, when ex-
ecuted, his return, giving a schiedule containing the names
of the jurors, their residences and additions.

of —— in your County, twelve good and lawful .

The following is the form of the Sheriff’s Summons of
Jurors:

Couxry oF l By Vintre of & precept, under the hand and

towir: ) seal of — Esquire, her Mgjesty’s Commis-
sioner in that behalf, you are hereby summoned personally to be
and appear before him asa juryman, on the —~ day of — st
o'clock in the —— noon, preciscly, at the —— of ~~— jn the
Town —— of —— in this County, then and there to enquire
whether one «—— was tenant to one for a term which has
expired, of certain premises in the Town —— and whether he
wrongfully refuses to go out of possession, having no right or color
of right to continue in possession, or how otherwise; and to do
and execute such other mattera and things as shall be thon and
there given you in charge, and not to depart without leave.—

Herein fail not at your peril.

Dated tho —— day of —— 18 —.

Yours, &c.,

To Mr. —— of the Town of ——,

Under section 64, notice must be given, in writing, ¢ of
the time and place of holding the inquisition.” The fol-
lowing is the form of this notice :

Taxe Notice, that an Inquisition will be holden at —— on the
——— day of —— at —— o'clock in th¢ ——- noon, beforc —— her
Majesty’s Commissioner in this behalf, and twelve good and Inwful
men, according to the statute in such case made and provided, to
inquire whether you were my tenant —— for o term which has
expired, of and in —— and wrongfully refuse to go out of posses-
sion, haviag no right or color of right to continue in possession or
how otherwise.

Dated tho ~—— day of —— 18 —,
Yours, &c.,

—— Sheriff.

To Mr, —— Tenant.

Upon this notice is to be endorsed an afidavit of service,
which explains the manner of serving such notice.

Iy e

—— of the —— of —— in the ——— County of —— maketh oath
and saith, he did on the —— day of — serve the within notice
upon ——— to whom it is nddressed, by delivering a true copy
thereof to the snid — and at the same time exhibiting the origi-
nal (or by leaving atrue copy thercof at his residence, with the wife
of the said A B or withC D, a grown up son or daughter, or servant
residing with the seid A B; the said A Bnot being at home at
the time of suck serving) and neceesarily travelled —— miles to
make such service,

Sworn before me at
—— 18 —.

in the —— County, this — day of

A Commissioner Z}r;or taking A{ffidavils
m

Section 71 gives power to the commissioner to notify

witnesses to attend before him ; and states the punishment

on their defauli; aad the following is the form given for g
subpeena :

CoUNTY OF ——~ }

T —

To ~——

70 WIT: Wuerners, by her Majesty's writ to mo di-
rected, I am commanded to inquire, by an inguest of cwelve good
and lawful mon, whether —— was tenant of —— of certain premi.
ses in the said writ mentioned: and whereas I, the said —— have
issued my precept to the sheriff of the said County, commandiz:g
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him to summon a jury to appear before me, st —— situate in the
Town — of —— on the —— day of — at the.hour of —
o'clock ~— noon, to enquire of the matters aforesaid: Now I do
hercby command you and every of you, that you and every of you
be and appear, in your proper persons, before me and the jurors
aforesaid, at the time and place aforesaid, then and there to testify
the truth, according to your knmowledge, touching the premises
aforesaid.—Herein fail not at your peril,

Given under my hand and seal at —— this —— day of ——
18 —

Before taking any inquisition the commissioner shall
take the following oath before a justice of the peace for the
county, who shall endorse the same upor the writ and
sign it.

I, A B, do solemnly swear, that I will impartially and to the
best of my judgment, discharge my duty as commissionsr under
this writ.—So help me God.

It is the duty of the commissioner, vader section 68, to
administer the following oaths to the jurymen and witvesses
respectively :

OATH OF JURYMEN—THREE AT A TIME.

You and each of you shall diligently inquire whether —— in
this writ mentioned [exhibiting tho writ] was tenant to —— in the
said writ also meationed, for a term which has expired; end
whether he does wrongfully refuse to go out of possession, having
no right or color of right to continue in possession, or how other-
wise; and a true verdict give according to the evidence.—So help
youGod.

WITNESS' OATH.

The evidence which you shall give to to the commissioner and
Jjurors sworn upon this inquest, touching the matter in question,
shall be the truth, the whole truth and nothing but the truth,

Section 67 dircets that the jurors shall endorse their
findiag upon the back of the writ, or return the same upon
a piece of paper attached thercto by the commissioner.
The judges have also given a ¢ Form of Inquisition,”
which is to be signed by the commissioner and the jurors;
also forms of the finding or verdict of the ¢ twelve honest
and lawful men,”” to be used as the facts of the case may
require.

Covsrr oF — } Ax Inquisition, taken st the Town —— of

TO WIT: ~—in the said County, on the —— day of
in the year of our Lord one thousand cight hundred and —
before Ler Majesty’s Commissioner in this behalf, by virtue
of a writ of our Lady the Queen, to the said — directed, and
hereto annexed, to enquire of certain matters in the said writ spe-
cified, by the oath of —— honest and lawful men of the said
County, who upon their oath gay, that in the said writ named
(Was tenant to the said E F of and in the premises in the said writ
mentioned, for a term which has expired, and does wrongfully
refuse to go out of possession, having no right or color of right to
continue in possession: or, was not tenant to the said E F of and
in the premises in the said writ mentioned: or, is tenant to the
said E F of and in the premises in the said writ meationed, for a
term which has not expired: or was tenant to the said E F of and
in the premises in the said writ mentioned, for a term which has

expired, but that that the said C D is entitled tosix months’ notice
to quit ; or, that the said C D has color of right to continue in pos-
session : or. that the said C 1) was tenant, &c.; but that the said
C D has already gone out of possession, having left thesame oo
[as the case may be}).

In witness whereof, as well the said — a8 commissioner as
aforcsaid, as the suid jurors, have respectively set their hands —
to this inquisition, the day and year above written.

~—— Commissioner.

It was objected in the case of Woodbury and Marshall,
19 U.C. Q.B. 597, that the inquisition was bad, because the
first jury that were summoned having disagreed, the com-
missioner had acted illegally in issuing a second precept,
under which a second jury were impanelled, and who found
against the party making the objection. Bat the inquisition
was upheld, the court not thinking * that the procecding
pecessarily fell through because the first jury could not
agree, but that the commissioner could legally summon
another jury, and hold an effectual inquisition, just ac if
one of the jury, on the first occasiou, had become incom-
petent to act from sudden illacsa.”

This decision was followed in the case of Babcock v.
Brooks, 9 U.C. L. J. 185, it beirg also considered that the
fact of the jury being discharged by consent of parties did
ot prevent the writ being still proceeded with.

Under section 68 the writ, when executed, and all the
evidence must be certified and returned by the commis-
sioner, to be filed in the proper office, with this retusn
endorsed—¢¢ The return of this writ appears in the inquisi-
tion hereunto annexed.”

If the court or a judge is satisfied that the case is ono
clearly coming within the Gird section of the act the land-
lord is entitled to a precept to the sheriff, commanding the
latter to put him in possession of the premises in question.

It is on the appiication for this precept that any questions
of law or of fict, as disclosed by the evidence, and all
objections to the regulsrity of the landlord's proceedings
come up for decision. And although the jury may find a
verdict in favor of the claimant, a precept to the sheriff to
deliver possession to him under this section will be refused,
if the court or a judge do not consider that the evidenco
shews a state of facts that brings the case within the mean-
ing of the 63rd section : (Bonser v. Boice,9 U.C.L.J. 213).

Section 69 provides for the revision by the court of any
precept made by a judge in chambers under the last
section and the restoring of the possession to the tenant, if
necessary.

In Wright v. Johnson, 2 U. C. Q. B. 273, the court
refused to set aside a writ of possession, issued on a finding
in favor of the landlord, and restore the tenant to posses-
sion, on the ground that the agent of the landiord had
received a month’s rent after the finding of the jury.
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With referenco to the conduct of the commissioner the
court would not cutertain a motion to quash the inquisition
for misconduct on his part, but considered that they had
power to hold bim amenable on an application independent
of the proccedings between the landlord and tenant:
(Allan v. Rogers, 13 U. C. Q. B. 166;.

Section 70 gives power to the judges of the Superior
Courts of Common Law to make and alter the form of the
writ, inquisition and return and precepts referred to in the
preceding sections; and to make such orders as to costs
and astolevying the same as should be proper and necessary.

The powers here given have been sparingly, but, as we
have seen, sufficiently used, by the promulgation of the
forms and directions embodied in this article, and of the
tariff of fees which may be found in Draper's Rules, p. 26;
and though no further rules have been made on this sub-
ject, there is no practical difficulty that we are aware of
in the working of the act so far as it goes.

Practically, hoewever, landlords seldom avuil themselves
of the provisions of this act, even in cases where it does
apply : partly, perhaps, because of the fact that practi-
tioners are not familiar with the statute, and the mode of
proceeding and the forms under it. But principally, we
think, because of the expense necessarily attending it.
The costs of & suit of this kind generally average from $45
to $55, besides witness fees, and this is rather too large a
sum to spend upon a refractory tenaot, when the whole
value of the tenement may not be worth much more than
twice or thrice that sum.

A step has been made somewhat in the right di.22tion,
by the act giving county courts jurisdiction in actions of
¢jectment in certain cases (23 Vie. cap. 43). 'Fhis act
seems to have especial reference to the case of landlord and
tenant, and is applicable in the two following cases (the
yearly value or rent of premises not exceeding $200)
viz., (1) When the term and interest of the tenant shall
have expired, or been determined by the landlord or the
tenant by a legal notice to quit ; and (2) When the reng
shall be sity days in arrear, and the landlord shall have
right by law to re-enter for non-payment thereof.

The difficulty that arose in Patton v. Lrans and similar
cases canuot arise in proccedings taken under the last men-
tioned act. But still it is not free from the objections of
expense and delay, to which we have already alluded, and
these objections, though lessened in degree, still exist in a
greater degree than is palatable to landlords.

Fuzither legislation will be necessary before this branch
of the law of landlord and tenant can be considered to be
in a satisfactory position. Some more expeditious and less
costly means of putting a landlord in possession of premises
wrongfully overholden must be devised.

THE MODERN REPEALERS.

Qur readers need not be apprehensive from the caption
of this article that wo are gbout to depart from a funda-
mental rule laid down when the Luw Journal was estab-
lished as an exclusively legal publication—¢ That the
conductors could have, editorially, no politics.”

We are not, thercfore, about to speak of repealers in the
Green Isle of Beauty, of repcalers in the Sunny South, or
of others who seek to dissolve a political union. Nor have
we reference to the High Court of Parliament or any indi-
vidual member thereof who -aay be one of many repealers
in a certain sense.

We have in view a very limited number of repealers,
who, no doubt, prompted by good nature, indulge their
feelings, we venture to say, by a violation of duty, failing
to perceive that such doings are not reconcilable to the
rules of ethics, and savor somewhat of an approval of that
most pernicious principle—that the end justifies the means.

_We have it on reliable evidence that three or four
judges acting in the division courts take upon themselves
to ignore the provisions of certain statutes of this Province,
which seem to them incquitable in their provisions. We
publish elscwhere one of wany letters we have received on
the subject, with some omissions, for we do not desire un-
necesarily to enter into details. We have always felt that
thebench should be treated witk deference and forbearance,
and that the profession is bound to give all the weight of
its’support to the judges of the local courts as well as of
the superior courts acting within their proviace. But we
owe something to the order to which we belong, and, above
all, deference is due to the principles of truth and justice.

The law ceases to be a science when it depends upon the
feclings or private opinious of any judge as to what cha-
racter it should assume.

In respect to matters of fact the judge in the division
court stands in the place of a jury, and criticisms on that
head find no favor with us; but on questions of law the
subject presents a different aspect.

n many particulars t is true the law vests a diseretion
in the judge, and wisely so; uot, however, a capricious
discretion, but a discretion governed and guided by estab-
lished rules and precedents.

If a judge in a division court can say, ¢ The Statute of
Limitations is ot in force in this ccurt,” may not another
judge say the same thing of the Statute of Frauds, the
Bill of Sales act, or any other statute avoiding a contract
or dirccting that no action shall be brought upoa it or the
like. The law is, or cught to be, the same in all ccurts,
and where such ig not the case, business men, who regulate

their 1ealings by the light of existing law, and professional
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men who are called upon to advise respecting them are
without rule or guide. Each court would have a law of its
own, and the system of administration in the division courts
would become a trap and a snare, and in the end be abol-
ished as a nuisance. In saying this we but echo the senti-
ments of the profession and of business men who well
know that the value of rights depeuds in no small degree
on the law respecting them being duly administered, and
on the ease and certainty by which they can be enforced
and maintained.

The plain duty of judges is to administer the law as they
find it, and Bot to set thewselvzs above law. They are
bound “truly and faithfully to execute the office of judge,”
and, if, contrary to the express provisions of a statute, they,
io the words of a quaint writer, presuming ox their own
0its alone, proceed according to their own wills, the law
is not “truly and faithfully’” administered.

But perhaps we may be told that in the division court
the judge is to determine cases in a manner * agreeable to
equity and good conscienco.” Very true, and a valuable
provision this is; but nothing can be consonant to equity
that contravenes the law, and there is surely some meaning
in the requirement that the judge shall determine ¢ all ques-
tions of law ” in relation to the particular action before him.

1t may be very convenient, and a cover for ignorance or
indolence, to disregard positive epactments or Jjudieial
decisions, and to substitute the judge's irndividual notions
of what is morally right or wrong as the sole standard in
each particular case; but the judge has no such power, and
to exercise it is to nsurp authority. True, where the moral
right of a party is clear and strong, the judge who is asked
to defeat or postpone it on any merely legal or technical
ground may well demand that such ground be sustained
beyond all doubt. And where no rule of law exists appli-
cable to a question before him he may fairly apply the rules
of common sense to resolve it. But where positive enact-
ments interfere, considerations of expediency should not be
adverted to. If the judge will condescend to draw his
ejuity “from his books instead of from his brains” he will
find little difficulty in squaring his decisions with good
conscience and law.

In respect to the plea of the Statute of Limitations, it
has the sanction of law. The Statute rests on the proba-
bility of payment— death of witnesses— destruction of
Papers—loss of receipts, &c. The Division Courts Act
expressly mentions it, and amongst the forms prepared by
the Board of County Judges and approved by the judges
of the superior courts is a notice of defence under the
Statute of Limitations. Courts of equity always act in
cbedience to it, and it is as operative there as it is at law.

Aund yet, if our correspondents are correct, some judges
treat tho statute with contempt.

When we hear ignorant suitors exclaim, when a suit goes
against them, “ Well, that may be law, but "taint equity,”
we can make all proper allowance, but when a lawyer and
a judge acts out the cuckoo cry, and deals out what he
terms equity as if law and equity were incongraous and
aatagonistic things, we feel sorely tempted to use the lao-

ge of Buckroyd Washington, the most eminent nisi prius
judge that ever graccd the Bench in the United States.
In the Supreme Court he had an associate, a shal-
low lawyer, of confined views and very loose notions of
equity, looking upon it as 2 matter of abstract justice.
There was a case presented to the cor-t in which the law
laid down by Judge Washington bore hardly upon the de-
fendant. The associate judge was overheard to say ¢ that
may be Jaw, but I am sure it is not equity.—¢ Equaity,” so
said his learned brother,  what is equity ? d-—n equity.”’—
This was believed to have been the only occasion on which
Judge Washington shewed undue excitément in Court,
and we are very sure every lawyer will think his itrritation
excusable under the circumstances.

The Higblanders, in Lord Chancellor Hardwicke’s time,

are said to have evaded the “trews law” by carrying a
peir of breeches suspended on a stick over their shoulders.
If all that is reported to us be true there is not even a sem-
blance of evasion—that at least might look decent. No !
these few modern repealers dispense with statutes in the
most off-band way. What a Draper, a Richards, or a
Vankoughnet could not and would not do, these gentlemen,
with a comical hardihood, adventure upon, and, as equity,
palm off their crude notions of abstract justice with all the
solemnity of a Solon, and something of the selfsatisfied
feeling of the Saint. In doing so, they reflect upon the
laws they are entrusted to administer ; they iajure the order
from which they were taken; and, above all, they famili-
arize the minds of those who resoxt to their courts with the
pernicious idea that some laws may with 2 good conscience
be trodden under foot.

TO LAW STUDENTS.

Law students interested in the Law School will observe,
by reference to our advertising columns, that for the fourth
year “Smith on Real and Personal Property” has been
substituted for « Burton on Resl Property.” The change
should be noted by students.

COMMERCIAL BANK v. GREAT WESTERN RAILWAY Co.

This important case was argued before the Court of Error
and Appeal at its present sittings. The judgment of the
court w'll be looked for with interest.
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HONCR TO WHOM UONOR, &c.

Articles are sometimes taken bodily from the pages of
the Upper Canada Law Journal without the slightest
ackunowledgrent.  This is not always the cusc, and when
it vecurs it may be owing to inadvertence. But wo deem
it our duty to draw attention to the fact in order to prevent
a repetition of suck inadvertences.

The New York Daily Transcript, in its issue of 26th
November last, copicd our article on ¢ Associations for
the Amendment of the Law™ without acknowledgment of
any kind. We believe the omission to credit us with it
was not designed, and shall be glad to learn that we are
correct in the belief which we new express,

The Transcript is conducted with much ability. It is
entirely devoted to Law and Law Reform. Often do we
find in its pages strong advocacy for much nceded reforms.

THE TARDINESS OF JUDGES.

A writer in the New York Transcript makes the fol-
lowing sensible remarks :—

‘ Business is more brisk and active in winter than it is in sum-
mer, and another incontrovertible fact is, that the day is short
during that season of the year. Lawyers generally arrange and
systematize their engagements ahead, those doing a good business
having as many as three and four, and sometimes more in the same
day, for we all know that the great butk of the business is done in
winter. If, in the first place, we have a motion at the Chambers,
we have oftentimes to wait over an hour for the Judge. So it is
at the Special Term for the trial of issues of law and of fact, and
more especially is it so at General Term. The morning hours, to
a practising lawyer, iz the most valuable part of the day, and
should not be wasted by the Courts. It works an irreparable
injury to the lawyer, as well as an injustice to the rights of his
client, for oftentimes. in order to keep o more important engage-
ment, he will postpone to, perhaps, an indefinite period s motion
which, on the day fixed, should have been argued and determined.
It also tends to disgust the client, it interferes with all the appoint-
ments that have been made, throws those that have to be compul-
sorily put over to another day that may be already filled, and
irritates and annoys to a degree which none can imagine, except
those who have the misfortune to experience such obstacles.””

We are glad to say that in Upper Cavada the evil against
which the foregoing remarks are directed is not so general
as to call for remaiks of the kind here. We could men-
tion at least one judge who is as distinguished for punctu-
ality as he is for high legal attainments, and might mention
others who, influenced by his example, if not encouraged
by his precept, are sll that can be desired.

It is a pleasure to sppear before judges who know the
value of time, nod who consequently respect the engage-
ments of others. One knows when to appear before them,
and when to leave.  They despatch business in a dignilied
and even manner. Everythiog is smoothly and satisfactorily

e e ey
done before them. Contrast this with the cohduct of judges
who arc always behind time, and then endeavour to force
through business to make up for lost time.  Want of temper
is often conjoined with want of time, and thy result is any-
thing but good fecling between such judges and those
practising Lefere them.

We believe in the maxim that time is money, and cannot
see what right judges have to keep members of the profes-
sion waiting either an hour or half an hour behind the
tine appointed. To do so is in effect to steal that much
of the time of those who are obliged to wait upon them.
It is a3 casy to be punctual as the reverse; and none who
really determine to be punctual fail in punctuality, Want
of punctuality may become & habit, and when the habit of
a judge, is as hurtful as it is inexcusable.

NEW LAW BOOKS.

It will be seen by reference to our advertising columus
that Mr. Snelling, now so favourably known as the anno-
tator of the Chancery orders, announces a new work in
the press, viz., a Treatise on the Law and Practice in
Ejectment.

If Mr. Snelling display as much industry and ability in
the new work as he bas already done in his Chancery orders
the work now announced will be a valuable one in the pro-
fession. 1t will be a companion volume to Mr. Draper’s
Law of Dower, reviewed in our last number.

The issue from our press of works of such utility speaks
well for the progress of Canada.

Atteotion is also directed to four advertisements io othel
columns, announcing four new law books i course of pre-
paration. The first, * The second volume of Blackstone’s
Commentaries, adapted to the present state of the Law in
Upper Canada, with comments on the Provincial Statutes
affecting Real Property,” by Alexander Leith, Esg., Bar-
rister-at-Law. The second, #A. practical work on the office
and duties of Coroners, adapted to the Canadian law, with
a full appeudix of forms aud schedule of fees,” by William
Boys, LL.B., Barrister-at-Law. The third, ‘A Handy
Book of Commercial Law for Upper Canada,” by Robert
Sullivan, Bsq., M.A., Barrister-at-Law. Tbe fourth, ¢ Divi-
sion Courts Acts, Rulesand Forms, with Notes, practical and
esplanatory,” by Henry O'Brien, Esq., Barrister-at-Law.

We have no doubt that these learned gentlemen
will creditably acquit themselves, Mr. Leith is well
known to students as a lecturer on Real Property law
in conuection with the lectures given at Osgoode Hall,
woder the auspices of the Law Society. Mr, Boys promises

t the portions of his intcoded work treating of poisons,
post moriem examinations, and matters conaccted with
chemical analysis, will be prepared under the supervision
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of Professor Croft, the distinguished professor of chemistry
in Univemsity College, Toronto. Mr. Sullivan is a young
man of greai promise. Mr. O'Brien is already well known
as having been a joint compiler of Harrison & O'Brien’s
Digest.

UNITED STATES CONSCRIPTION ACT.

Chief Justice Lowrie, of the Supreme Court of Feon-
sylvania, in = case of Kneedler v. Lane aud others has
decided that the Conacription Act passed by Congress on
3rd March, 1863—s0 odious to many—and the enforcement
of which coused the riots in New York—is unconstitutional

The learned Chief Justice concluded his judgment, too
long for ingertion in our columns, with these words :

“What T have written I have written under a very deep sense
of the reeponsibility imposed upon me by my position, and with
«n earnest desire to be guided only by the Constitution, Very
many will be dissatisfied with my conclusions, but I submit to the
Jjudgment of God, and also that of my fellow citizens, when the
present troubles shall have passed away and are felt no more.”

Mr. Justice Thompson, a puisne judge of the same court,
concluded his judgment as follows :

* Standing recently on the gentle slopes at Runnymede, menory
sent 8 thrill to my heart in admiration of thoese old Barons who
stood up there and demanded from a tyrannical sovereign that
the lines between power and right should be then and thero dis-
tinctly marked, and all my feelings at the same mo:. nt paid an
involuntary tribute of regard to the fidelity with which their des-
cendants have maintained what they then demanded and obtained,
elthough often overshadowed by insurrection and war. Oar fere-
fathers marked these lines in tho Fedcral Constitution. I must
adhere to them, 1 caobnot help it, and while 1 live I trust to llea-
ven that I may have the strength to say that 1 will ever do so.”

The excitement consequent on the decision is great. The
Courts and the Goverament are in direct conflict upon the
interpretation of the Constitution and many who believe
the Act to be necessary for the effectual prosecution of the
war bewail the existence of a written Constitution.

VACANCY ON THE ENGLISH BENCH.

Mr. Justice Wightman died of apoplexy on the 1lth
December last. He died at York, while holding the assizes
there. He was raised to the beuch in 1841, and was
eighty years of age at the time of his death. His reputa-
tion as a lawyer was gcod, and his services as a judge were
great. Sergeant Shee has been appointed to the vacant
judgeship. The pew judge is of Irish descent. His
appointment is well received by all classes of the profes-
sion. It is said that Jopg since he would have received
a judicial appointment were it not that in religion he is
2 Roman Catholic. The present Lord Chancellor has very
properly refused to be influcnced by any such consider-
ation.

JUDGMENTS.

QUEEN'S BENCH.

Presont: Drarsm, C.J.; Hacarry, J.; Monrnisox, J.
December 14, 1863.

Talbot v. Rossin.—Appeal from the decision of the Judge of the
County Courtof York and Peel allowed; but leavegiven to amend
by pleading de novo upon such terms as the county judge may soe
fit to impose.

Robinson and the Corporation of Stratford.— ITeld, that incorpo-
rated villages have power to impose statute labor on residents as
well ag non-residents, and that no by-law is necassary unless for
the purpose of reducing or iacreasing tho amount of commutation
for statute labor. Non-suit entered.

Barwick v. Webster.—Rule nisi for now trial discharged.

Hawking v. Patterson.—Judgmz2nt for plaintiff on demurrer to
defendant's plea. Leave given to apply to amend within a fortnight.

Mednany v. Tickell.—Judgment for defendant or demsurrer.

Dawvis v, Hurd.—Held, that the goods distrained for rent were
not exempt from distress.

Bank of Upper Canada v. Cook.—~Rule sbsolute.
London B. S. v. Glass.~——Judgroent for plaintifis on demurrer.

Bryant v. il ~—Ileld, that a sheriff had no power to execute s
deed of land sold for taxes after the act authorising the sale had
heen repealed. Postea to defendant.

Monsell v. Mitchell —~Judgment for plaintiff on demurrer,
Joseph v. Todd.—Rule discharged.
Allan v. Hamilton..—Rule discharged.

Wilsen v. Scarlett.—Stands to enable parties to sgreo on a pro-
per submission.

Young v. Mocre.~Question as to sufficiency of acknowledgment
to take case outof Statute of Limitationa. Rule absnluto to enter
non-suit.

Cook v. Phullips.—Aotion for dower.
trial.

Muir v. Munro.—Postea to plaintiff.

Regina v. Tweedy. —Iudgmert for Crown.

Breeze v. Carls.—Judgment for defencant on demurrer.
Coulson v. McPherson.~—Judgment for defendant on demurrer.
McDonald v. Robillard.—Rule nisi discharged.

Snure v. Ghllchrist.—Rule nisi discharged.

Stewart v. Mathieson.—Rule absolute for pew trial, unless de-
fendant will consent to increase of verdict.

Livingston v. Gartshore.—Bule absolute for new trial.
abide the event.

Z'hayer ¥. Fuller and Strect.—Rule abgolute to enter non-suit.
Livingatonv. Massey.—Rule absolute to enter non-suit. HAGARTT,
J., dissenting. .

White v. Grimshawe.—R.le sbsolute to set aside assessmext as
irregular, with costs. Leave to parties to apply to amnnd their
pleadings.

Smith v. Crooker.—Judgment for defendan. on demorrer.

Kennedy v. Freeth.—Rule nisi discharged.

Bell «. McKindsey.—Rule nisi to set aside non-suit and for new
trial discharged.

Agnew v. Street Rarhway Co.—Appes! from county court allowed.
Watt v. VanEvery.—Rule nuss for prohibition granted.

Rule absolute for new

Costs to

Present : Dizarer, C. J.; Hacarty, J.; Morrisoxn, J.
December 19, 1863,
In re Bowlby.—No judgmeant, as Legislature, by Act of Parlia-
ment, bave abolished the South Riding of Waterloo, and so

deprived both parties of the right to the register books.
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McLennan v, McYonies.—Appeal from county court dismissed
with costs.

@idd v. Davidson.—Appeel from county court dismissed with
©08ts.

Joknson v. MecDonald.—Rule nisi discharged.

Robinsca v. Gorden.~Queation a8 to suficiency of facts to make
an acceptencs upder the Statute of Fraude. Rule nisi discharged.
Leave given to appeal.

The Queen v. Miller,—Leavo to appeal refused after a delay of
three years.

Nichols v, Niehols.—Rulo niai discharged.

The Queen v. Moffatt.—Rule absolute to quash conviction.

I the matter of the Board of School Trustees of the City of Toronto
and the Corporation of the City of Toronto.—Fule absolute for
mandamus nist, to enable the city to read on the return the facts
upon which the city relies as an answer to the application.

COMMON PLEAS.
Present: Ricgarps, C. J.; A. Wisoy, J.; J. Wareox, J.
Docamber 14, 1863.
FHart v. Reynolds.— Rule for new trial absolute without costs,
Prouse v. Glenny et al.—Rulo niss for new trial absolute on pay-
ment of costs.

The Queen v. Corporation of Louth,—Judjment entered for
defendants.

Commercial Bank v. Woodruff.—Verdict % be entered for defen-
dants, with leave 0 plaintiff to take judgment for assets quando.

Hamilton v. Woodruff.—Special case. Verdict to be entered
for the defendan?s, pursuaunt to the agreement at the trial.

Sheriff v. Holcomb,~~Speoial case. Jadgment for Jefendant.

Heniker v. Insurancs Co.~":Jgment for plsintiff on demurrer,
and rule for new trial discharged.

Roe v. United Counties of Le:ds and Grenville.~——Judgment for
plaintif.

O’ Hearne v. Donnelly.—Rule nisi discharged. Postea to plaintiff.

Park v, Humphries.—Appeal allowed. Non-guit to be entered
in tho court beiow.

Mosier v. Kergan,—Rule absolute for vew trial without oosts.

Morun v Palmer.—Rule to set sside non-suit discharged.

Sweetman v. Lemon et al.—~Rule for new trial Gischarged.

Totten v. Lalligan.—TRule nin discharged.

Mein v, Holl.~Rule absolute for new trial upon payment of
costs,

MePherson v. Bell—Ruls sbsolute for new trial.

Rowe v. Jarvis.—Pogtes to plaintiff.

The Queen v. Steel.—Judgmens for the Crown,

The Queen v. Carter.~Judgment for the Crown.

Turley v. Williamson,—Rule niss refased.

YeKie v. Woodruf.—Rule nisi discharged.

Gates v. Smith.—~Rule absolute for mew trial without costs,
unless the plaintiffs elect to reduce their verdict to $100 and full
costs,

Herrington v. Mariin st al.—Rule absolate for naw trial. Coats
to abide the event,

Lavis v. Baker.—F.. 0 absolute to set aside assessment of dam-
ages, on payment of coste by the attaching creditor, Thomas
Meclntosh, to the plaint.'f.

Present: Riomamps, C. J.; A. Winsoy, J.; J. Wrsow, J.
Dosember 19, 1813,
Kehoe v. Brown.— Held, 1. That a plaintiff having, by trans-
cript, removed a cause from a dJivision court to s county court,
may examine his judgment debtor as to his estace and effects.
Held, 2. That the county judge may, undsr sec. 41 of Con. Stat.

U. C. cap. 24, onder a ca. sa. to issue, though the debt be under
$100. Fer cur.—Judgment for defendant on demurrer.

Crawford v. Beard.~~Stands.

Lennett v. Covert,.—Appesl! sllowed. Rule in court below to be
absolute for a now trisl. Cocts to abide the event. No costs of
this appeal to be allowed to sither party.

Detwar %, Carnigue.—Stands. A difference of opinion among the
judges.

Low v, Sparks.—Judgment for plaintiff.

Couse v. IHaunon et al.—Judgment for defendants on domurrer.

Johnston v. Graham.—Judgment for defendant, with leave to
plnilr:titf to apply to a judge in Chambhers to awmend within three
weoks.

The Queen v. Bartells.—Judgment for defendant.

Wliamscn v. The Niagara District Mutual Insurance Company.
—Judgment for plaintiff on demurrer to fifth and sixth pless.

McPhersor. v. Dell.—~New trisl on payment of costs, with leave
to defenu.ant to amend his plea fings.

Kingsmill v. Rank of Upper Canade.—Held, 1. That sheriff may
sue for price of goods sold by him as Sheriff. 2. That in such an
action defendant cannot set-off a private deht of tho sheriff to
defendsnt. Judgment for plaindff on demurrer.

Carnegie v. Tuer.—Rule niss granted.

Ragers v. Lawrence (two cases).~—3tand.

Johneton v. Robinson,—Stands,

—vn

m
SELECTIONS,

ON THE TRIAL OF ISSUT%S INVOLVING THE CONSIDER-
ATION OF SCIENTIFIC EVIDENCE AND THE EVIDENCE
OF EXPERTS.

(A Paper by Mr. Robert Stuart, read at ¢ General HMecting of the
Seciety, for Promoting the Amendment of the Law, held on Mon-
day, 22nd June, 1863, and ordered to be printed.)

ey

.&lthous‘b this subject 80 recently o~supied our attention, I
cannot help feeling that neither the Society nor any individual
member of it can require from e en apology for the continued
discussion of 80 important a question ac that which relates to the
trae position of science and skill in the administration of jus-
tice.  Much less can I allow mysslf to believ *isat the Soclety
could deprecate the use of its time in ondeavouring to discover
kow the different depariments of human knowledge may be
made subserviens to the practical efficiency ameng the people
of the principles of our syatem of jurisprudence.

And in truth, this serious question, notwithstanding all the
debate and controversy we have had about it, has not yet
received its solution. ~Nor, when we attantively consider the
obiections that have been made to proposed changes in the exist-
ing procrdure, can we wonder at the hesitation, so plainly mani-
fested by onr (;)rofess'mn, to interfere with the present mode of
trial which does not exempt skilled knowledge from the
ordinary conditions of sworn testimony.

1t is, indeed, well that it should bo 8o, and that a right snd
discriminating conclusion should -0t Lo arrived ut, onsolarge
and dificult a subject, without reiterated and auxious con-
sideration, and without hastily sesting aside a practice like the
present, which, whatever its intrinsic defects, has contrived
not only to meaintain itse!f without disrepute, but to have
attracted to ity supfort a great and learned experience. Its
very detractors (if § may be allowed td use anexpressicx thut
m? appear harsh to the minds of somg) have beer its disciples;
and our learned and able collesgue, Mr. Wobster, will, I feel
assured, not refuse to admit the claims of a procedurs in the
service of which he has himself sccumulated that Jearning and
foransic ability which Lave mads him one of our chief autho-
rities in this delicate branch of legal administration.
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But undoubtedly an amendment of the lawis bere required.
What form that smendment may assume, and what may be
the weak spot it may discover, I fear woare scarcely yet abloto
show. Is it that vur present made of trial overlays tae much
the wituess’s scientific mind, or the geseric quality of the
expert’s skill, and that nisé privs does not treat these sids to
ita justico with bezoming respect? Or is it that juries take
too low n measure of the claims of science, regarding them
simply a8 helps and conteibutors of thoze particalars which
are indactively to lead to their verdict? Ov is it that the
breast of the judge requires to be scientifically instructed and
expanded, and that the mind angd conscience of the Court itself
are judicially wanting in this one great eJement of its consti-
tution? Or is it that the scientific man should not be a wit-
ness at all but a juror, or it may be s judge? Thesoandsveh
like are amoug the considerations which must be taken into
account. Clear it is that this matter of science, if it be, indeed
a reproach and embarrasement to the Courts, 38 not too Iarge
or difficult for the law ; nor was the Roman lnwyer atistaken
when, with lofty ideas of bis calling, lie defined iur'xspmdence
to ba ¢ divinarum atque bumanarum rerum notitis, justi atque
iojusti scientin.”

Perhaps the most useful manner in which, at this peried of
the controversy, I can re-open the subject is by briefly review-
iog the discussion that bas slready taken place, and of which
we have reliable reports in duly sceredited publications. But
I beg to be allowed a few preliminary remarke.

Wheo this subject wna last before the Society, it appeared
to me that it bad net heen sufficiently considered, more espe-
cislly with reference to its strictly legal bearings. So far as
I could understand, a great deal was said about science, and
scientific evidence, and scientific assessors, and a number of
speculations were offered, haviag as it appeared to me, a mere
regard to these particulars. But I could net see how, what
was said on these subjects was intended to qualify the one
i(reat questivg, viz, the proper form aad order of the trirl,

say tho trial, for, with great deference, what we have chiefly
to consider i pot & mere matter of sciznce or of acientific evi-
dence; it is a question as to how we aro to deal, 10t only with
science sirictly so called, but with ol kinds of pe :uliar know-
ledge and ekill when we require their aid for the parposeof de-
termining right and joetice betweesn lidipants ; in nther words it
iz a question a8 to how we ore to make the knowledge and skill
of persons in particular departmenta of life available in the ad-
ministration of the law. Science and scientific men, no doubt,
come largely aund perhaps chiefly under this category, but
there are others in thesame sitation.  The evidence of skilled
tredesmen, of foreign lawyers, of doctors and surgeons, and, in
short, of all who, by professicn or calling, or by the accumu-
lation of particular knowledge and experience in any recog-
nised business, have established for themselves 2 certain
reputation, are as much experts as the strictest and the most
gifted of scientific men, and eniitled to a8 much consideration.
In fact, skilled evidence, that is, the evidence of skilled opi-
nion, whether taken as matter of facy, as in the case of
foreign law, or of mere opinion, must, 85 it appears to
me, be all taken in the same way ; and what we waat, there-
fore, is not so much to hedge round science and its votaries
with npy protective device, but such a procedure at the trial
s will best, most justly, and most comglete]y, give effect to
the evidence which the parties have adduced, whether that
wvidence be purely scientific or skilled testimony, or be mixed
with other avidence relating to the facts in dispute. This
wag, I think, the real question for our consideration, and it
is & question rather for the logal than for the scientific man.

But znow to the former discussion referred t. As the
Saciety is aware, that discussion arese in consequence of the
counflicting medical evidence that was given at the trial of Dr.
Smethurst for murder, in the avtuvmn of 1859 ; and it was at
Hirst cerducted with the greatest violence and scrimony, the

newspapers of the day heing inundated with lewers all wors
or less distinguished by these ungenial qualities; ** Medicns,”
s Justitia” * Lex” ¢ Verutas,? v Seientut,” and various other
nomamnes de pleme, heing the sigastures under which the vitu-
perative missives wero published. Bat it does not appear
that th2 lawyers were much cxcited ; they rather seem to have
cor sidered that the quarrel baving been made by the doctors,
these gentlemen bad better settle it among themselves, And
here 1 muast observe, that, if the matter of procedure, un swhich
the discussion is now brought to bear, had been left to ba con-
sidered with reference to the trial in question, nothing covld,
have been more unjust 01 meore unreasopable than to heve

referred any complaint on that score; fur, whate'er may
have been thought of the verdict, the trin. itself was, from
peginning to end. and with reference to ail tho evidence, snd
o'l tho witnesses, a perfectly fair ono.

I have heard it said that medics! men in general make bad
witnesses, and that 1hey gonevally contrast unfuvourably in
this respect with soldiers--a remuck that may be quite intel-
ligible without any necessary disparagement of our medical
friends in the cstimation gt least of those who are acquainted
with their professional idiosyncrnay—an idivsynerasy which,
however intellectusl and philosophical, and medical, is just
of the kind which, in the interest of the public, is, perhapuall
the better for that gentle and particular restraingt which legal
procedure now and then imposes upon it. The dectors wers
allowed, however, tull pliy in the newspapers; and if they
gradually got less excited, they became inore s:rions and
prolix, and the medical pariodicals becaine very Jea-ned » the
subject of medical and scientific evidence. Whether much
light was thus throwe on what we lawyers el evide.ce, 1 do
not suggest: but unquestionably a very great deal of cle ~rness
and ingenuity wag exhibited, Of course there was na diff-
culty, in removing the stage of the question from Smethurst’s
trial to the general platform of acience at large; and one of
the most conspicucus essays of the kind to which I have
alluded, was a paper read before various learned bodies, and
in particular before the Seciety of Arts, on the 18th January,
1860, Vice-Chancellor Wood being in the c¢hair, by Dr. R.
Aogus Smith, FR.S,, entitled, < Scienco is our Courts of
Law.” The paper was published in the sumber of the Jour-
nal of the Society of Arts, for January, 1860, slong witha
report of the discussions that followed upon it, nad it 13 a very
long one. It is divided into numerous heads; and it would
be idle for me to attempt to give anything like & resumé, how-
ever brief, of its actusl contents. Nor is it necessary, for,
while it suggests a number of important considerations, I
cannot sny, after s most careful pervsal, that it assists ns
much in discussing the subject of my present remarks; while
its more dogmatic statements could be easily proved to be
erroneous, even if its peculiar style of composition was more
favourable than it is to the communication of dogmatic truth.
It is oxtremely metaphyeical—and I bad almost said eccen-
tric.

The Socicty will pardon me if ¥ give one or two illustrations
of Dr. Smitk’s misconception of the subject. e observes :

* We seo science moving with irresistible force, gradually seizin,
more aud more of the rights and properties of every subject, an
of every government, whilst the scientific man, the rxpounder of
science, has no recognised plece, but is allowed to give his evidence
as 6 necessity, and frequently in a v that might be shown to
be as illegal as it is for the time unaveidable,”

What the Doctor meaus, in this very hazy sentence, about
“ gvidence as a necessity,” and yet ** illegal,” albeit ¢ unavoid-
able,” I cannot surmiss ; but we all kaow that medical and
seieatific evidence, which is always highly paid for, must be
s pecessity where it s judicially required; and that if it
ish not legal, it is not evidence at all. The doctor proceeds to
observe.
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“ That physical stience is the altimate referce in eases where i
can give a clear answer, and that suitable arrangementy should be
made for oblaining the unprejudiced opimon of those who have
studied it

» That in all differcaces of opinton, whether in roeial or phiyeieal
taw, and in all diflicult cases, the instinets of maa, in & free counry,
will take the lead {right or wrongp"

T'ha firat of these points of course contains the abstract truth ;
but the ebvious comment is that, as c~ixnee is impersonal and
cannot spenk under the circusastances eappused, we must do
our best in the witness-box with its human professars ; and
that in order to obtain that “ cloar answer,”” which it, that is
science itself, if we could only subpmas it, conld pivé, we must
investigate Ly exanin.tion and cross-examination, these pro-
fessors’ opintous. The Doctor himself sepn:s to have had some-
thing of the same kiad of misgiving in his mind, because he
shortly afterwards admits that, “‘science is liable to be
expounded Yy its teachers pedantically and imperfectly,’” and
he further on declares that “the public must expect @
§reat deal of cpposition among scientists,” The second point

have quoted above, is, I cunfess, to mo not guite intelligible;
for what he means by **the iustinet of man iu a freo country
taking the Jend {right or wrong),” T do not sce, unless, © by
the instinet of man in a free cuuntry,” wo are to understand
him to refer to the jury, *‘and by taking the lead {right or
wroog),” to the verdict, whether it be correct, or one that
“ sorves him right,” which, of course is generally wrong.

Again, Dr. Swith remarks:

“ Lven supposing & witn-ss fo insist, as some will do, on giving
all his fullest evidence, it 13 scarcely possible to avoid having it
disturted by the examining party.  One trifhng remark may be sa
examined, nad so much questioning may be spent upon it, that it
takes the place with the jury and the public of an important point,
Ontheother hand, a2 most important remark is passed over in srlence.
Now this destroys the due proportions given to the evidence m the
mind of the scientist.”

The fallacy in this quotation is transparent. The impor-
tance of the witnesses' remarks is, of course, not to be viewed
with referesce to tho matter of science in band, but with re-
ference to the issue in fact under trial, and to the truc answer
to which the scientific evidenco is intended to lead ; and it is
anly esidence so far as it ig introduced by the interrogatories
in Court. As to the * due proportion given to tho cvidence
in the mind of the scientist being destroyed,” it really matters
not whether it be so—the mind of the scientist has nothing to
do with the question—it ia the mind of justice, and of the Iaw
in refation to the question of right Lefore the Court, which is
the real consideration.

These and many other illustrations of the same kind, which
I could give from this very singafar paper, show that Dr.
Smith misconceived the nature of evidence, and the legal
position of a witness in a court of justice.

His general position appears to bo this, that a scientifie
witness, or a scientific mun, or & scientist, as he delizhts to
call him, is unt 1o be contrelled by counsel at all; in faet is
not to be examined by them. at least in the first instance,
e, a8 a scientific man, wouid ignore the Bar, and hold con-
verse only with the judge, speaking what hie likes and when
he likes—~a mode of procesding, huwever, which I fear would
make trials, involving the consideration of scientific evidence,
very unedifying indeed.

The whole paper, although, as I have said, very clever,
very claborate, and probably very subtle, is, in my humble
Judgment, » most unsatisfactory exposition, even if its peculiar
and rather dreamy phraseology were of o mere palpable cha-
racter than it ie.  The best part of it iswhere, towards the end
Dr. Smith rpeaks of the remedy be proposes: the first point
of which relates to the nppaintment of an assessor, and the
second, to the mode in which a scicntific witness sught to be
examined ; but the third is, I thiok deserving of serious con-
sideration. It is as follows :

|

t

“That <cientific men ghiing evidenee on seieatitie painty <udl
tie allsned to deliver their examivations in writing  The veadine
and elucidation ta be controlled by the fudge; examination sud
cross.expiuation by the Larrister to fulion.”

‘This proposai war thought 5o much o by the Rev. Veraon
Harevurt {2 gentleman whoappears to have eaken great interest
in this suhject), that be introduced it into n praposed Parlia-
mentary Bill, which he drew up un the reguintion of scieatitie
avidence. Ile nppears ta have borrowed the ides from the
examiaation of medical witnesses in Scotch criminal conrty,
But as 1 can attest froum smy own personal experience in these
courts, that procecding is not elways attended with complete
snceess. 1 have n very distincet recollection of being present
at an Assize Court in Scotland, when one of the most dis-
tinguished surgeons of the present day was examined in the
manner explained. e came, ot course, with his report an
the Corpug delicti, 1t was a precise and distinet document ;
and, although ke read it very badly, it made a great impres-
sion on the Court. Unfortunately, however, for the lrarned
and distinguished professor (fur he was s professor), the
prisoner's counsel availed himself of the privilege of erass-es-
amining bim on h's report; and I am really concerned to
inform the Society that he succecded too well in utterly des-
traying the weight of the professor’s evidence, by the contra-
diction and general mess in which be invelved him, and of
which, in a spirit of great disrespect, he fully availed himself
in the very unreserved observations he afterwards nddressed
to the jury on the painful subject. I am very much af-aid
that if the distingnished professor, who is also a very lennod
and nble suthaor, bad sat down, immediately after the fi ensio
exhibition I have described, to write an essay on “Medical
Evidence, he would have written even more sternly nad indig-
nantly than Dr. Angus Smith has done.  The incident I have
related, howaver, shows the danger of allowing such examina-
tions and cross-examinations without due regulation ; and en
this subject { shall, befure I conclude this paper, make o sug.
gestion as to the control wnder which wnisi privs and (id
Bniley advacacy should be placed in any amendment of pro-
ced are that may be adopted.

11 the discussion which followed the reading of this paper
by Dr. Smith, some very interesting and useful remarks
appear to have been made by our learned colleague, Mr. Thos.
Webster, Br. Taylor, and others present. Dr. Taylor men-
tioned a circumstance of great importance, and which itis
hoped may kept in viow in any reform which may take place
hereafter. 1le stated :

“That the differences amonyst scientific men were rather those
of opinion than of fact, and from his own experience, which had
been considerable, he knew that facts were often laid before them
in such s manner that they had not a balf even—if they had quar.
ter—of the truth of the case. It had occurred to himself npun
many trials, both in cases of patent rights, and of mucder, involv-
ing questions of the greatest importance to society, that for the first
time, he heard in the court facts which would have materially
sltered his opinion; so that sclentific men were entirely ot the
merey of these who instructed,”

The Chairman, Viece-Chaneellor Waod, summed up the dis-
cussion, vbserving that the great difficulty in such evidence
was the evidence of opinion, and, in illustration of this ho
mentioned,

“That, in a case which came before him, six of the niost eminent
members of the Seottish Bar gave cvidence upon a question of
Scottish law—three on one side and three or the other. The

uestion referred to 8 matter coanected with the Fres Kirk, and
3iametri¢mlly opposite opintons were given 23 to what the Seoteh
law was; the wpinion in eneh epse coibciding with the particulae
religious views of the witness; and yet in this case perfectly hionest
opinions had been given,” )

Dr. Smith's papar had, previously to its havinag been read
before the Society of Arts, been commanicated to this Society,
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and I find that nt cur meeting of the 28th November, 1859, a,
committee was appointed to consider the sulyject, and on the:
20uh February, 1860, the committec’s report was read. It
will be found on page 13, of the Law Amendment Journal.'
This roport in substance recommende that thero should be no
change iu the existing procedure, The committee are against
* any change in the exiating mode of taking evidesce, at loast
untit gomse plan had been proposed of which the advantages
would be clear, and which should work harmonivusly with
the rost of our legal system ;" and thoy express their opiniun
that o nono of the suggestions by scientific mea that bad
bean laid before them did thia character nnply.  Some of these
suggestions, they observe, were entirely augatory, and athers
opposed to the whole spirit of our jurisprudence, or woald
introduce an elomeant of confusiop, of which it would be im-
possible to caleulate the result, The report s nlso against
requiriog scientific evidence being given in writing, and
nlso agninst acientific nsseasors ; and the committee wind up
by stating they sec no reason for making any distinction
between civil and eriminal cases. As & whole, the report,
whick apperrs to have becn the last soriaus expression of
opinion by the Society, j8 aistinguished by a candour nud
lawyerlike diserimination most creditable to its authors ; and
it is impossible to read it without a feeling of rospect for the
g->d sense and sound judgment which evidently guided its
preparation ; wod, for myself, I must say that I very much

sympathize with it, ‘

The other medical and scientific gentlemen who have dis-|
cussed this subject are Professor Christison, of Ediahurgh,
Dr. Letheby, gud the reverned gentleman I have before rofersed
to, tie Rev. Vernon Harcourt.

Mr. Webster's paper, rend here on tho 18th of last month,
again brought up the subject before us; and in a leading
article of Newton's London Journal of Arts and Sciences, pub-
lished on the firat of this month, Mr. Webster’s cicws are
enforced.

I believe I correctly describo the discussion which has
thue taken place by stoting that, as it at present stands, it
limits the cossideration of any chapge to the proposal to
appoing scientific assessors, and, in certsin enses, to the modi-
fication of the trial by jury. But the controversy so stated
involves other eleasonms of consideration, and 1 shall pow enb-
mit to the Suciety tho outlines of such & reform as, in my
judgraent, would meet any difficulty or inconvenience experi-
gnced under the existing aystem of taking this kind of evi-

ence.

We must take care. however, to regard the subject from the
true point of view. Wae shall not do so if we look atit ss &
mere question of evidence, or even of evidence in relntion to
scienceand akill.  ‘The real and great question is, kow skall the
issue be tried ?—for alter the avidence has been given, over and
abovae it, there is the matter, the paramouant matter, of right |
and justice, and how shall that be determined? The question, !
then, I saz, is, how shall the tssue be tried Now this isa law-
yer's question, and & lawyer’s question exclusiveiy; one to
which Doctors of Medicine, and scientists as they are called,
aud experts in general, have nathing to say. After the dis
cussion we have had, and under all the circumstanees in which
ths question has been raised, it must be heid t> go to the very
constitution of the existing tribunals themselves, and even to
exclude the capacity of its bighest officisls. Are then our
Jjudges and juries of the present day, according to the theory
of their qualifications, equal to this kind of business? If
taey are not, then either they themselves individually or the
law and practice of their courts are at fault. But if they are,
then setentific men and experts must not, in the capacity of
£88€85079 ot jurors, invade the bonch or jury-box, but mustbe
content to asaist the Court by their evidence.

I had oceasion to consider the subject many yeara ago, in
Scotland, chiefly with reference to a propusal tv have svience

in wuch enses represented in the constitution of thg jury ; but,
in my opinion, thers is no substantial differonce be.ween the
cases of jurors and sasessors; snd the argument egually
applies for or against the two positions. The wholo question
wag I recallect, very anxiovaly considersd, nnd I explained
my viewa io o statement I communicated % one of the legal
publications ¢f the day, on the comphints that wore then
made in Scotland agosinst the system of trinl by jut;y in civil
canses ; and among which complaints the system of pleadirg
and the methed of deriring and sottling issues, held o pric-
cipal place. Aa he opiniona expressed in the paper referred
to are still held by me, perhaps the Society will allow me here
to read a fow santonces from it:

“ The comploints, however that. are sometimes hieard in Seotland
on thiv subject, do not argue aclear idea of the juror's office, which
they confound with that of the witness, Evideoce, especially where
it iy I)rngcssivc and in detail, is oue thing; the juror's understanding
to which that evidence i3 addrissed, and b’v which the whole is to
be brought to one general result in the anit, is another. Herein
lies the error of thase who object o juries, not because they aro
generally uninformed, but in consequence of their wanting in par.
ticitlar cases that artificial kind of kuowledge which skill inatrade
or profession ean give, Now we think this is not only to take s
wrong view of the jury's province, butto prevent the evidence from
being fairly or impartaily considered. We must give the jury ol
legal and velevant aids; and if a scieatific or artistic poinc arises,
we must, by the testimony of scientific men and srtists, throw all
the light we can on the 1asue; but that issue it is the sole duty of
the upprejudiced jury to satisfy.  The jury are to take cognizance
of all the evidence: of scientific and technical evidence as well as
evidence of the fact: they are to cotertain everything which the
law allows; and by allowing, requires them to konow thatthey may
form a true judgment on the disputed right.  Ad guestionem facti
respordent juralores, ad guestiones furis respondent judees.  Between
theae two provinces there is no middle nuthority , the jury are to
try the fact, the judge to lay down the las: but the fact 19 to be
congidered with reference to the mght or interest in issue. Keep-
ing these principles in view, we discern the real nature of thejury's
social and judicial constitution, A jury should be in all respects

uite indifferent. The juroris a judge, not a witness, and he is to

eeide on information afforded by competent persons, and not from
aay independent views of his own. 'I‘Kat is 1o say, ke is to decide
on evidence; evidence external to his own intuitive knowledge.
And onything that interferes with this constitutions! relation,
whether it be an influence emsrating from inherent gualities in the
jurer individually, or in some other way, by which ahissiscreated
in his mind, so far derauges proper judicial order, In ghort, the
true ideal of a jury is, that they are to proceed ‘o their duty
wi}:.hm’x,t apy presumptive impression ac regards on> side or the
o.her.

A Scoteh case, involving a good deal of the evidence of the
kind in question had occurred, aad it was complained that,

“ Not one conlmaster or mininy eaginecr was on the jury., But
thisis no goadobjection. The ki'z:a of wnformation which such ciwsses
aof persons were Hitted to supply was purely matter of evidence, and
the witness box, and not the jury.-box was their true place, Tleir
professional sioll was sot substantinlly and per se in ssue, but was
merely collaters!, and receivable in evidence in order to instruct
the minds of the jury on the fact, as that relates to the interest, the
right or the wrong in litigation. And if i¢ is necessacy to know
about cosl driving, and mining, and engincering, by all means let
the jury be duly indoctrinated t,herewit%:. Put the collier, and the
miner, and the engineer into the box; exaunne them well and
thorrughly ; try and search the depths of their scientific and pro-
fessional minds, and then dismiss them with thanks for their infor-
tmation ; but do not allow them to interfere further with the esse, else
the collier may mnke it too black, tho niiner may take too much
out of it, and the engineer may blow it up altogether! There is
a general conclusion to which, amony other particulars, the scientfic
evidence is merely inductive ; and atthough colliers, and miners, and
engineers may know a great deal about, and be most useful mean in
their respective erafts and trades, they may not be the most com-
petent persons for the protection of an interest, the vindication of
a right, or the redress of a weong.”
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1 still ontertrin thess opinions very strongly, and as [ have!
sugpestod, the argument npplies as well to asscssors as to
Jjurors: pesi.aps indeed more forcibly in twe casa of the furmer,
for, with the n toricc® bias and jeslousy that prevail among
scientific porsens und porsvns of skitl, frum the mere mechanic
or skilled artisan up to the Prince-engineer, t2 have two suoh
assessors gitting with the judge would, I think, invelve o
hagardous axperimant, not ouly in relation to the authority
end dignity of the judicial office, but alse with respect to that
feeling of confidence in the impnrtislity and indifference of the
judge, which in this couniry ia associated in the mind of the

ublic and the Bar with the efiiciency and iotegrity of the
ganch. and which feoling of conficence it would be dangerous
to disturb. I therefore entirely voncur in the report of this
Society, to which I have reforrad wherein it 14 stated :

« Aecording to that scheme, assescars should be appninted who
shauld sit with the judge, and should be bound ta give their opinfen
in public, as well as the reasons cn which that opinion was formed,
the judge, huewerer, not to be bauad by the opinion so given, Jt
must be supposed thet the assessors would be persons of competent
skill, and 1t is difficult to understand how the judge wounld not be
morslly, if not legally, bound by their opinion, or that any verdict
could be suyported which went . oainst such opimon,  Nor
can it be doubted that, if any diffierence 3. opinion eiose veiweeln
the judge snd the assessurs on & matter which the jury must ulti-
mately determine, the latter would be placed in a position of con-
siderablo embarrassment, Iu trinls before the Admiralty Court,
where the judge is aryisted by Masters of the Trinity House, there
is no jury ; and after carefully considering the working of tue ays-
tem adopted in that court, we are of opinion that it is attogether
inapplicable to the ordinary mode of trial by jury.”

The plan of assessors is further objectionable, inasmuch as
it would introduce a lay quality into the judicial element that
would bamper the judge, interfere with his discretion, and
enusd confusion in the trial,

It hes algo an sspect suggestive vf something unconstitutional,
by neutralizing or teading to peutralize that undivided se-
sponsibility in the judge which is one of the chief safeguards
which our Jegal system afforda to the nation,

In every view this proposal fur assessors appears to me
most objectionable, Itis in my judgment, so inconsiderate
and wrong, that it is a satiafuction to me to reflect that it was
originated by medical, scientific, and other persuns who, from
their position and celling, are unacquaninted with the delicate
character of the conditions of legal procedure, nod not frem
our own profession. Indeed, I say it with all respest and
deference, that the propussl is unlawyerlike, becauga it appears
to me to take a low and uaworthy estimate of the comprehen-
give nature of the principles of jurisprudence—the pgrentest
and gracdest of all sciences; and I eincerely trust that the
impression which it appears to have made va some of the law-
yors of this Society may bo but transient—ihat it may speedily
puss away altogether and give place o sounder and juster,
and, I may add, more manly notions of legal investigadun,
I therefore hops aad trust that the Suciety wiil adbere to
its former opinion on this subject, and negative this scheme
of nssessors.,

Bat, while I nm so strongly opposed to scientific esessors
and scientific jurors, [ am not insensible—it is impossible to
be tnsensible—to the inconvenierce that has been experienced
in taking scientific evidonce, and which will probably con-
tinue to be expeaciencad unless somo well censidered chaago is
made in this repect.

I cannot belp thinking howaever that if trials, especially
trials at law, were condueted with a little more consideration
and reserve-I had almost said reticence~on the part of counsel,
snd with less of that demonstrative suxiety aod burly dugma-
tism of tone and mavner by which advocaey, in its more unsera-
pulous development, is too often disagreeably distinguished in

our gourts,—I suy, if there were a better condition of things
&t nisé poius and the Old Bailey, and il sach trials as I have
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refarred to were & little more gentlemanlike, and a little more
schularlike, weo should hear less than wo do of the evils and
diawbacks of the exisiing system.

But, making every allowance, I still think there is room
for improvement, githough I trust that the Suciety will not
for ane instant admit Dr. Sinith's claim that the acientifio wit
nesa shall occupy at the trinl an * independent positiun,’ 08 he
calis it, That woald never do. The sciontific mnn or the expert
whon called on to nssist in the ndministration of right and
justice, to use the words of the great chartes, mast do go as o
witness, and o witness only——a witneas in the ordinary sense
of the term. But his services might be considerably enhanced
by one or two regolations, to be applied with a due regard to
the specinl naturs of the crse to be tried. It has been com-
plained, as one cause of the dissntisfaction with thia kind of
evidones, that the scientific witness often gives it without
sdequate information vespecting the facts in disputs; and it
hed been cuggested that, for the purpose of such evidence at
least, the fuct2 should be previously communicated to the
witoess {n writing. Theo anawer to this, however, is a foreible
ane, namely that many important facts to which the scientfio
witness may have to spenk cannot be known until they ars
disclosed orally at the trial. Vet 1 think, tho suggestion
mads is worthy of the best consideration, and it might be
regulated xa ns to be used with advantage in particular cages{
On th  subject I venturs to propose as follows :—

1st. That rules bo adopted by which both parties should be
bound, by the form of their pleadings, and other matter o,
record, fally to disclose the case they are respectively to make
at the trisl.

2u0d. That o written statement, taken from the pleadings,
and other matter a3 may be agreed on, and expressed in as
popular language as possible, & ould, previous to the trial, be
adjusted end settled in the presence of both parties, before the
j\;ﬁ!ge himself, or his principal registrar, or some other proper
officer.

3rd. That an office copy of this statement be furnished to
each scientific witness or expert, at a certain tima before the
trinl, and thet at the trial the sciontific witness or expert
should be required to give his evidence with refevence to such
statament. This would, however, not exclude any relevant am-
plificatien at the hands of counsel, eare at the same time beiag
taken that the material facts stated are neither added to nor
contradicted, the object being that, whatever mny transpreat
the trial, the evidence of the expert or scientific witnesa shall
sull ran in the chanvel indicated by the statement of the facts.

4th, 1 propuse that in cectain cases, to be discriminated
and regulated, the scientific witness or expert should, so
instructed as to the facts, be allowed to give his evidence in
wriltng ; cave being taken by, if necessary, astrict preliminary
esumination, that the wriuen cvideace ho puts in expresses
fully and consciestivusly his mind on the svbject. ln this
written ovide nco, I wuuld allow the witness to be further ex-
amined and crosv.eXamined orally at the teial, dut only in the
W(‘\y of explanativs, and not su os to effect the wi.ness's credi-
biliry,

Sth. Where, notwithatanding all .hesa precautions {and
others that wmight pertaps be adopted) there still remains &
serivus conflict of opinion batween or awmong scientific wit-
nesses and experts, if thers are more than twe, 't might be
expadient to adjourn the trial, and that, in the meantime,
these witnasses should exchanyge cach uthers written evidenca
meet together and confer togethor; and, when the trial is
resumed, that they shonld respectively state to the Court
whaethar, and in what respects, thewr former evidence hae been
affected or qualiied. I would wot thes allow any foriier
examination or cross-oxamingtion, excopting with the express
terve o7 the Court, on cause shewn; and,

teh, I propese that so new trial should be sllowed on the
ground of the verdict beiay agsiost the weight of the scientifiv
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or tho skilled evidence, nor on any ground involsing o rehear-
ing of such evidence ; and it might be convenient. in particular
cases, that & pawer should bo reserced to the Court to order
the scientific or skilled evidence, or the inaterial parts of it,
to be entered as facts on the postea at law, or in the retura of
the verdict in equity.

Other rules and regulations might be made with a view of
making this kiod of evidence more conducive to the enda of
Jjustice in our courts than it is considered to Lbe ut presont.
But the above proposale are the result of the most anxious
consideration on wy part, and I respectfully submit them to
the Society.

It will bave been observed that I have made no distinction
hetween the cases where the evidence is purely and exclusively
scientific, and where itis of a mixed nature. I was at one
time disposed to think that the regulations in the former case
might be different from those to be adepted in the latter ; but
on further consideration I think it better that the rules should
be the same in the one case as in the other.

In either case the result must be the detormination of a
qupstion of fact or of right, which is best left to the verdict of
a jury.

LIABILITY OF OWNERS OF ANIMALS FOR DAMAGES
DONE BY THEM.

Sivgular questions sometimes arige upon the liability of the
owners of animals for injuries doue by them, and the reasons
given by the judges for their decisions are often still more
singular, and savour more of sophistry tban common sense.

W:th regard to wild snimals, such as lions or bears, the
owner is liable to any injury done by them while in his keep-
ing, withont any proof of their ferocity, because he must bo
taken to have knowa it. (Rex v. Huggins, 2 Ld. Raym. 1853).

According to the Roman law, if a wild beast escaped, the
person who kept h'm would voi be liable for any damage he
might do after his escape, because such person had ceased to
be the owner. ** Si ursus fugit et sic nocuit, non potest quon-
dam dominus conveniri: quia desinit d .mibus esse, ubi fera
evasit.” (Dig, lib. 9, tit. 1, s. 10). By the English law,
howerer, according to Lord Hate, the owner of such vild beast
would be linble for any injury donc by it, “*as was adjudged
in Andrew Baker’s case, whose child was bit by & moukey (hat
br(;ko his chain, aud got loose.” (1 Haie’s P. C. 430, part 1,
c. 23).

inareis, however, 2 marked distinction between wild beasts,
and animals which are domesticated—mansucic aature. In
the case of o dog, bull, ox, ram, and such like animals, if they
do an injury to any one, tho owner will not be answerable for
it io an action for damages, uoless it be shewn that he was
aware of their vicious propensities. Thus, ii a bull passing
along a highway pores a maxu, the onus of shewing that the
owner knew the dangerov= character of the animallies on the
injured party; and it he does not prove such koowledge, he
will be unable to recover any damages. (Jludson v. Roberts,
6 Exch. 697). So, if a dog injures a man or shesp by biting
them, tho owner w'll not be liable, unless it be shewn that he
koew tha dog’s prupensity for biting. (Mason v. Kecling, 1
Ld. Raym. 606.). Where, however, it is proved that the owner
was aware of the savage description of the animal he kept, it
cannot be objected, that it escaped and went at large without
any default on the part of the owaer, because ho is bound to
keep it secure at all events. (May v. Burdett, 9 Q. B. 113;
Smutk v, Pelah, 2 Ste. 1264). 5
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The law with regard tv horses appears to be the same.
the recent case of Cox v. Burbidge (9 Jur,, N. S, part 1, p.!
970), a horse strayed on the high road, where he kicked a child ¢
who was lawfully upon the highway ; it was held by the Court '
of Common Pleas, that even assuming the horse was a tres-:
passer, no action would lie against the owner, even although !
the horse strayed through his negligence, unless it was proved
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that the horse was likely to comwnit such act. The principle
upon which the judgment proceeds is, that the owner of the
horse waa linble only for such acts as a straving horse was
likely to commit. [ence, the learned Chief Justico in giving

judgment, says, ** Toe owner of a horse is bound to know, and

must in all cases be taken to know, that a horse is by nature
likely to stray, if not carefully confined, and to walk into a
pasture consume the grass. For this, therefore, the owner is
held liable.” *But,” adds his Lordship, **if a horse does an
act, which it ia not in the ordinary nature of a Yorse to do,
and which no owner would, therefore, without knowing his
peculiurly vicious nature, have any reason to calculate on his
doing, then he has the same protection as the owner of a dog.
It is not in the ordinary course of the nature of & horse to kick
a child, and, therefore, the owaer is not liable, unless he is
proved to be aware of the tendency of the horse to commit
acts of that kind.”

Now, we shurld have thought, before reading his Lordehip’s
judgment, that tie reason why the owner of a horse is liable
for the damage occasioned by its consuming the grass of his
neighbour, is, that such owner is liable for the acts of tho horss
by which he derives a beneft.

With respect to the point actually decided by the Court, we
can readily conceive, tgat if the child had been a trespasser,
and had gone into the field whore the horse was kept, the
owner ought nut, according to previous decisions, ‘o have been
lisble for the injury occasioned to the child. But we think
that his Lordship goes rather too far when he assumes that a
horae that strays on & public road is not likely to commit acts
endangering the public safety.

The case does not appear materially to differ from Lynck v.
Nurdin {1 Q. B. 29; 5 Jur. 797) and Jllidge v. Goodwin (5 Cur.
& P. 190), in each of which cases the owner of @ horse and
cart, who negligently left them unattended ir the street, was
held linble for the injury done thereby. In those cases, indeed,
negligence was proved; in the case now under discussion no
such proof was give , but the learned Zadge in hiz judgment
assumed it to be capable of proof, or proved. Now, if we
assume that a horso and cart, left in 8 road negligently, are
likely to bo dangerons, and that therefore the owner s liable
for the injury that may be occasioned by such cart and horse,
why are we not to arrivo at the same conclusion with regard
to o horse unattached to & cart allowed negligently to stray
upon a public road ?

Whether the necessity of proving the mischievous propensity
of domesticated animaly, as a condition precedent to obtaining
damages for acts done by them, proceeds upon a correct prin-
ciple, may well be doubted. The proof in most cases is
difficult, even where the owner may have been bimself well
aware of the vicious character of the animal.

Notwithstanding, therefore, the decisions upon this su'ject
have laid down the distinction so clearly between the liability
of the owner of wild and domesticated animals for any injury
done by them, we think the rule would be much more just if
in the case of all animals, without distinction as to their
character, and without the necessity in the case of denicaticated
animals of any proof that their ferocity was known, that the
owner should be liable for all injuries caused by their own
acts, provided that they were not occasioned by any faclt on
the part of the person injured.

Legislation seems to be tending this way ; for, by an act of
last session, the 26 & 27 Viet. ¢. 100 (which, however, extends
to Scotland only), it is enacted, that in any action hrought
against the owner of a dog for damages, in consequence of
injury done Ly such dog to any sheep or cattle, i shatl not be
neeessary for the pursucr lo prove @ precivus propensily in such
doq Lo injure sheep or catlic.

If this act is right in principle (and we conceive that it is
80), there is no reason why it sliould be limited to dogs, or that

! its oparation should be confined to Scotland.
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Make the owner of all dumesticated animals linble for the
consequences of their vicious nets, without its being necessary
to provo that he wae aware of their propensity to commit them,
and we shall soon find that the number of accidents caused by
such animals will be conside.ably diminished ; and when they
dn occur, the injured party will receive that compensation to
which he is justly entitled.—T%e Jurist.
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SION COURTS.
TO CORRESPONOENTS.
A Conmaunv angom the silj-ct of Dividen Courlt, or having any re:auon (0
D ¢ ot Lot trern Juiure o be addresied Lo “The Editors of the Law Journal,
Bicie Pyl Of e

Al 03%er Contagoen o ions are ag hatherto to be addreited o “The Editors of tae
Louw Jo irnol, Losouts.”

CORRESPONDEMNCE.
To tHe EpiTors oF Tue Law JourNaL.
16¢h December, 1863,

GentreueN,—I should be glad to have your opinion upon
the following—

An account against me extending over & number of years
was put in suit in the Division Court. I was advised that the
claim could not be collected, ag it was more than six years due.
As I was unable from the lapse of time to prove the settle-
reent of some of the items, and the incorrectness of others, I |
gave the neceseary notice of defence under the Statute of
Limitations. At the trial the plaintiff gave some indefinite
evidence of a proraise made by me to pay the account within
the six years, It is immaterigl, a3 far as I know, to consider
now the circumstances under which this supposed promize
was made. But, at all eveats, the promise was not even pre-
tended to be in writing,

I was under the impression, and have been since advised,
that a promise no! io writing docs not prevent the operation
of the Statute. The judge, huwever, guve judgment agu.nst
me, on the ground that I had promised to pay the amount
within the six years. In point of fact be, in effect, decided
and as much as said that the Statute of Limitations was not,
iu furce in his Court. X

Surely this cannot be the case, and before I think so Ishould
like to have your views on the subject.

I remain yours, &c.,

B. B.

[See the article headed ** The Moedern Repealers,” on page
5—~FEos. L. J.]

UPRER CANADA REPORTS.

QUEEN’S BENCH.

(Renart-d by Rozt. A, Harsisox, Esq., Zarrister at-Lase )

IS _RE WESTERVELT.
Ieriition=—Cvn Sat U C cap. §6 sec. 32— Sole of part only of properiy offered for
sate by real represeniatice— Rule confirmang.
{Michae)mas Term, 1563.)
This was a procceding for the partition of certain property
vuder the promswons of cap. 86 of Con, Stat U. C. ;
A sale had been ordered by the Court in a previous term under
which the real representauise divided the property into five lots.
and offered the same for sale.  Feur of these lots were sold ¢ but
there bong no bidders for the remnining one at what the resl re- )
preseatative considered a reasouablo price, he withdrew it. |

During this term O’ Brien, uuder the 32nd section of the ahove
act, moved for o rule approving anid confirming the snle of the lots
that had been sold, and directing the real representative to exe-
cute deeds pur-uant to such sales.

The court suggested, on the applieation, that it might bo better
to wait il the rest of the property was sold; but, sfter consider-
ation, granted the rule.

COMMON PLEAS.

(Reported by E. C. Joxzs, Eaq , Barnsteral-Law, Reporter to the Court )

ALexasper R. Doran v. Wirtiax Rrip.

Eyectment— Married woman—Qonreyance by when under age—Estate of husband

passed thereby—That of wife not—Guardian in socage.

Ejectment —The plainti(T claimoed title through one Gilebrist. who wae the granteg
of James Van Norman and Cstharipe bis wife. and Alexsnder R Doran and
NMary Aune his wife, the said Catharine V. and Mary Ann D. baviug Lewn the
putanteen of the Crown before marrisge. The defendant claimed under A lease
made by William Earnest. the father of tho patentees. whils they wero under
age and before marrisge, as their guardifank,  On the trial, the plaintiff proved
the patent and d-eds dawn to himeelf, the patentees’ deed describing themn as
Catharine and Mary Ann Harnest, and being properly certified w0 by two
magidrates as to the axecution to pass the estate of married woman,

A verdict was rendefed for the plaiatif with lexve to defendant to move against
tho ssmn on any grounds  Upon motion to xet a+1de the verdict,

Heed. ist. That §f the patentecs’ futher was guardisn fn socags of tha dsughter
under the age of 2t years, (ax onntended by defandant.) that gu: rdianship ceased
upon ber attaining e age of 14, which buing tho case whez the right of action
accrund, the objectiva falled,

2pd. That the deed from the ps tantres deseribing them as sneh, and naming them
by thelr malden nates. toge “or with the’eavuﬂcau of the magistratea endorsed,
and tha production of the pulent. was 8 aufficlant identity in this action.

3rd. Thai a deed oxecutod by » man and his wifs (xho owning the cstate) onder
Con Siat. U. C.. ch 85, while the wifo was under the ace of 21, was gond and
valid. tndependuntly of the statate, to pess the husband's interest in tho Jand

althongh not sufticient to bar the wife's,

Summons in ejectment issued the 8th of July, 1862, to recover
possession of the north-westerly half of the easterly half of lot No.
29, in the 5th concession of the township of Nassagaweya, in the
county of Halton. On the 29th of September, 1862, William Reid
appeared and defended for the whole of the iand mentioned,

The trial of the cause was by a judge’s order directed to take
place at the assizes for the city of Toronte.

The plaintiff in his notice of title stated that he claimed title to
the premises mentioned by letters patent from the Crown to Cath-

i arine Earnest and Mary Ann Earnest; an indenture of bargain and

sale by James VanNorman and Catharine VanNorman, Alexander
R. Doran and Mary Ann Doran to Dougall Gilchrist, and an inden-

tlurc of bargain and sale by Dougall Gilchrist to Alexander R.
doran.

The defendant, besides denying thetitle of the claimant asserted
title in himself by lease from William Earnest to the defendant,
and by a further notice, and by leave of a judge permitting it, the
defendant defended the action as tenant in common with the plrin-
tiff of the property mentioned in the writ. and admtted plaintiff's
right to one undivided moicty or half part, the whole into two
cqual moseties to be divided, of and in the said property, Lut the

- defendant denied any actual ouster of the plaintiff from the property.,

The cause was taken down for trial at the assizes for the city of
Toranto, held in the month of March last. ;

The plaintif put in the government patent, dated the 4th of
January, 1851, to Catharine Earnest and Mary Ann Earnest, co.
heiresses of their mother Mary Ann Earnest, their heirs and as<izng
for ever of the casterly half of Lot No. 29, in the 5th concession of
Nassagaweyn, in the county of Halton.

Second.— A deed of bargain and sale in fee of the same land
dated the 7th of May, 1862, from James VanNorman ycoman,
Catharine VanNorman his wife, formerly Catharine Taraest, and
Alexander Robert Doran, and Mary Aun Doran. his wife, formeriy
Mary Aun Earnest. to Dougall Gilchrist, consideration £200. The
proper certificates of the due execution aof the deeds by the marvied
women in presence of two magistrates and the examination apart
from their husbands appear on the back of the deeds.

Third.—Deed from Dougall Gilehirist ta Alexander Robort Poran
dated the Tth of May, 1862, of the north-wedterly halfof the easterly
half of 1ot No 24 in the 5th concession of Nassagaweyvs, in the
county of Halton consideration £100, :

Demand of possession served ou the 3rd of July, on defendant,
admitted and filed. The deeds were also admitted.
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The defendant then objected to the idenuty of the pacties exe- | referred to as authority forthis doctrine.  In McPherson on Infants
cuting the deed, and that they should have been shewn to have - at p 86, it is stated the power of the guardian in socage was
been the patentees of the Crown, und their murriage should have ' expressly restricted by the court in the case of Wade v. Baker, Y
been shewn i Lord Rsymond, 131, (rccognised in the recent case Regina v.

The defendant produced alease made the 2nd of July, 1856, from | Sutton ) to granting leases till the infant's age of fourteen. Andin

William Earnest, deseribed as guardian and futher of the patentees
to the defendant of the whole of the land in the patent for seven
years from the date.  Execution admitted, bLut the fact of guar-
dianship was denied.
Earnest was born on the 4th of November, 1843—that she was
married to Alexander Doran, That Mary Ann lived with her
father Wilham Earnest, who clothed her and sent her to school,
There was alsoa letter put in from William Ezvnest to the plainttt,

Evidence was given to show that Mary Ann |

 Roe Parry v. Hodyson, 2 Wilson 129, it was laid down by the
Court of Cotamon Pleas, that the oftices of testamentary guardian
up to twenty-one, and of gnardian in socage up to fourt2en are tae
same, and that a leagse for years by a testamentary guardian ia
sbsolutely void when the heir attains twenty-one. It follows,
therefure, that a lease for years by a guardian in socage must be
abeolutely veid when the herr attains the age of fourteen yeurs”
Assuming, then, for the mere purposes of ‘his suit, that William

dated the 2nd of July, 1856, referring to the fact of his having ] Earnest could be properly cousidered in this matter the guardian
given defendant a lease of the 100 acres of land for seven yvears in socage of his daughters, or that a question of guardianship in
from date. nd certifying that defeedant was entitled to the pos- ! socage would be likely to arise in this province—and I may add
session of t ¢ lot, and Lad full power to dispossess any person that i that as to cither question, I do not at all incline to the view
might con e on the land to cut timber or otherwise. presented by the defendant—yet the authorities seem to show

The learaed judge dirccted a verdict for the plaintiff with leave | that his lease would be void after the heirs became of tle age
reserved to defendant to move to enter a nonsuit on any objection ; of fourteen, and plaintifi's wife being above fourtcen when
he might raise, the court to be ip the place of a jury to exawiue j his right of action accrued, the point raised by the deferdant
the whole of the evidence. fails.

In Enster Term Greene, pursumt to leave reserved, obtained a|  The next question for consideration is as to plaintiff's right to
rule musi returnable in Trinty Term to set sside the verdict and ! recover under the conveyances and grant from the Crown. There
enter & nonsuit, or to enter a verdict for the defendant, or for ! isno doubt that the cstate vested in Catharine Earnest and Mary
a new trinl, the verdict being contrary to law and evidence, and ! Anp Earnest under the grant from the Crown on the $th .1 June,
for misdirection o the learned judge who tried the cause. In this, 1 1831, s tenants in common. There can be no doubt that as to

First.—That M :ry Ann Doran, one of the grantees of the Crown,
being an infant and a married woman when the conveyance to
Gilchrist was made, her woiety did not pass by that conveyance,
so0 that plaintiff did not trace title to more than one moiety.

Second —That Willinm Earnest the father was guardian of Cath-
arine at the time of the execution of the lease by him. That the
lease was not vuid but voidable only as to her moicty when she
should attain the age of twenty-one, and not having been avoided
the defendant was entitled to six months’ notice to quit before
action brought, and that there was no demand of possession or
notice to quit by the plaintiff, the notice to quit of Mr. and Mrs,
VanNorman and of Mr. and Mre, Doran having been dated and
acted upon safter the execution of the deed by which plaintiff
claimed.

Third —That defendant is a termor of Mary Ann’s moiety for
a time which is not yet expired. Aund as to misdirection, that the
ruling of the learned judge, that the admiscion by defendant, or
proof of the execution of lTxc couvevance to Gilcheist, wasevidence
against the defendant of the character (viz, as wives of the other
grantors)in which Catharine and Mary Aun exceuted the conveyance
wax wrong, and he ought to have ruled that the character in which
William Earnest. as father and guardian, executed the lease was
proved by the admission or by proof of the execution of the lease.
And on grounds disclosed in the papers and affidavits filed

During Trinity Term, Eecles Q € shewed cause, and contended
the defendant having setup a clnim under the g ardian of plaintiff's
wife, hie could not deny that che was eatitled to the property, and
a3 her title was shown to be a tenaucy in cowwon with her sister,

and any right defendant had to the pussessivn having been ternun-

ated by the demand of possession signed by the patentees, aud their
husbands, plaintiff could bring c¢jectment for tae whole Ie re-
ferred to Woudfall's Landlord and Tenant, p. 19,

Greene, contra, contended that the plaintifficould only claim under
the deeds set up in his notice of title and not as husband of one
of the grantees of the Crown, and that as Xary Ann Earnest was
a minor when siie and her husband the plaintiff conveved to Gil-
christ, nothing passed by that deced, and thevefore plaintiff nust
farl.  That the defendaut only claimed the widivided half of the
land claimed by the plaintiff as tenant in common with him, and

therefore as ne ouster was proven plaintiff conld no maintain this |

action againsl him.  That the lease of the quardian in socage was

nat vaid, but anly voidable, and as that lease had vot been avoided |

defendant could not be ejected.

Recuarns, . d—In Heg. v. Sutton, 3 A, & E 597, & good
deal of law io reference to the gnardianship in socage is eollected,
and ceferred to  at page 6o Mr Justice  Littledale savs, 1f the

infant were above fourteen or took by purchase, there would be

un guardian in socage, nad Hargrave Co. Litt, 87 4. uote 1,18

| Catharine’s undivided half that the decd from he: and her husband
James VanNorman was properly executed to pass her interest to
Gilebrist. It was suggested there was not sufficient evidence of
identity, but the deed itself describes her as Catharine VanNorman
wife of James VanNorman, formerly Catharine Earnest. Aud in
the same deed plaintiff's nnme and that of his wife are mentioned
as Alexander Robert Doran, and Mary Ann Doran, his wife, for-
merly Mary Ann Earnest.

The certificates by the justices recognise them as the wives of
the male grantors respectively. These facts taken in con.
pection with the possession of the original government patent
and the admission by the defendant of the due execution of the
deed, and the statement of the witness that Mary Aun wasmerried
to Alexander Doran seem to me sufhiciently to estabiish the identit
of the grantees of the Crown with the females executing the deed.

Then, 88 to the undivided half which was vested in the plain-
tiffs wife, it is contended that that did not puss to Gilchrist,
i because she was not twenty-one years of age when she executed

the conveyance. Can the deed operate then as the conveyvance of

the interest which the plaintiff had in the land as her huaband in

right of his wife. If the deed had been executed by the plaintiff
. alone and purported to oe his deed, Allan v. Levesconte, 15 U. C.
Q. B. 9, is an zuthority sustained by Robertson v. Morris, 11 Q. B.
916, that it would pass o frechold Interest during the joint lives
of himsclf and wife in his wife's estate in the land in question.

‘The Provincial Statutes, 43 Geo. I, ch 3, and 59 Geo. 111, ch.
3, provided that any married woman might convey real estate
whereof she was seised in Upper Canada, tc such uses as to her and
her husband might seern meet, which conveyance should be as
valid and cffectual in law as if she were sole and uamarried. There
was then a further provision that nothing in such deed should
have any forec or effect 1o bar sach married woman, or her said
L.usband, or her heirs, during the continuance of her coverture or
after the dissolation thereof, or should have sny force or etfect
whatsoever unless such married woman should appear before a
judze. &e.. if resident in Upper Canada, or a mayor, chief magis-
trate, judge. &c, in Great Britain, or any colony belonging to the
Crown, and be Caained touching her consent to alien or depart
with her real estate, ana ~hould freely and voluntarily and without
coercion, give her consent before such mavor, chicf magistrate,
judze, &c. to alien and d part with such estate, that in case it
should appear that the nurried wowman gave snch consent freely
and voluntarily and without coercion, then he should cause a certi-
icate to be endorsed on the deed, &c.

Provincial Statute, 1 W. 1V, ch. 2, further cxtended the pro-
vistons of the previous aets 50 a8 to enable deeds to be exeented
before judges of the district court, &e., snd two magistrates, and
authorised the conveyance by marnied women bcing:‘)ove the age

l



January, 1864.]

LAW JOURNAL.

[Vol. X.—17

]
of twenty-oue years, by deeds executed jointly with their husbands |
of thar estates, “ provided that such deed shall not be valid or |
have any effect,” uuless sach married woinan shall execute the same
in presence of certain judges, &c., ur twe justices of the peace,and
unless such judge or two justices should examine such married
woman apart tom her husbaad resnr:cting her free and voluntary
consent to alien and depart with her esiate as mentioned in the
deed, and should endorse ou the back of the deed a certificate to
the effect given in the statute that the married woman had appear.
ed before %im or them, and being examined by him or them spart
from her husband, did appear to give her consent to depart with
her estate freely and voluntarily, &e.

Under these statutes, construed in pari matera, the absence of
the proper certificate or examination of the wife was held to make
the deed wholly void as to her and her husband, though he may
have executed the deed.—Doe Wirlson v. Wessels, 5 0. 3. 282;
Doe Didble v. Ten Eyck, 7 U. C. Q. B. 600,

The Con. Stat. of U, C,, ch. 85, sec. 1, pruvides that the married
woman seized or entitled to real cstate in Upper Canada, and being
of the full age may, subject to the provisions thereinafier contain-
ed, convey the same by deed o be executed by her jointly with
her husband to such uses a3 15> her and her husband rmght seem
meet,

Sec. 2 then provides for the exccution of such deed by a married
wormnan 1esident in Upper Canada in presence of a judge. or of two
Jjustices of the peace, and such judge or justices are to examine her
apart from her husband as to her consent to convey the land ; and
if she gives her consent the judge or justices shall certify on the
back of the deed that it was executed by the wife, and being
examined apart from her husband, she appeared to give her con-
sent to convey her estate in the lands in the decd voluntarily and
without coercion or fear of coercion, dc.

Secs. 3 and 4 provide for the execution of decds in Great Britain
and foreign states with a similar examination and certificate.

Then sec. 7 provides, * If any such deed of any such married
woman be not executed, ackuowledged, and certified as aforesaid,
the eame shall not be valid or have any effect.”

The deed under discussion having Ecen executed since the Con-
solidated Statutes of Canada came in force, must be governed by
it. 1 am not prepared to say that this deed is not operative so far
as tne husband is concerned, though under our statute it cannot bind
the wife as she was rot of the age ¢ twenty-one years when it
was executed.  This point has not been decided that I aw aware
of under the previous statutes, and I can see no reason why it
should not be held to be the valid deed of the husband, though it
may 19t be of the wife. The deed is executed, acknowledged, and
certified, according to the form prescribed by the statute.—
If it Jacked any of these formalities it might be held to be invalid
and of no effect, even es regards the husband, though the change
in the phrascology by the Consolidated Statutes from the language
of prior acts may muke *hat doubtful. The objection is, that the
statute does not suthorise Jhe execution of euch & deed at all, and
therefore it cannot be said .0 come within its provisions. Inde-
})cndcut of the statute it is a valid deed to pase the frechold of the
wsband to Gilehrise, and therefure the conveyance from Gilchrist
to the plaintiff would convey such an interest a3 would enable the
plaintitf to maintain cjectment for the whole of the land he claims,
und in the manner ho claims it.

If the deed of the plaintiff and wife to Gilchrist be considered
wholly inoperative as far as they sre both concerned, then plaintiff
has such an estate in right of his wife 23 would enable him to main-

tzin ejectment in his own name; and he could only fad to maintain ;

his aciion in this view, because in his formal uotice of claim he does
not set up his title a3 derived by marriage with one of the grantees
of the Crown,

How far ch 735, of Con. Stats. of U. Canada may operate to pre-
vent a husband from couveying the interest which he has in the
real property of his wife, 1 am not at present prepared to say, for
we are not informed whether the marriage between plaintiff and
his wife was with or without a marriage contract, nor arc we
certain that this disposition of her property is without her consent.

It seems rather to be with it, if she could give any consent,
being under age. It may also be questionable whether any person
but the wife, or some one claiming under her or for her beuefit,

can under that act raise the question how far the disposition of
the property was without the consent of his wife.

Asto the demand of possession, it was aerved after plaintiff
acquired fus right under Gilchrist's deed, the latter bang dated the
7th of May and the natice the 2nd of June, and served on the 4th
of July, 1862, before this action was commenced, and seems regu-
lar_enough,

On the whole T think the defendant’s rule must be discharged.

Sec nlzo Stayner v. Applegate, 8 U. C. C. P. 451 ; Doe IeDonakl
v. Twigy 5 U. C. Q. B. 167.

Per Cur.—Rule discharged.

CHANCERY.

(Reported by ALzx. GRaXT, Esq., Barrister-at-Law, Reporter o the Court.)

Basg or MoxTrear v. Hopxixs.

Mortgagor and mortgagee— frustee and cestus que trust.

C. H. bring the owner of the equity of redemptisn in threo distinet tenements,
s0ld and conveyed one of them 10J T K by aared in fee, with abrolute cove
Danta for guist enjoyment, freedom from incumbrances, &c., taking fron the
purchaser » boud by which he covenanted to pay £241 of the monvy awing on
the outstandlng mortgage; the purchaser afterwards went to the holders of
the mortgage, conceated from them the existenes of his bond. produced the
deed to himself, aud agreed with the holders of the mortgage jor the relrase of
hiis portion of the pruperty. aud & release was accordingiy, for a valusble con-
stderation, executed by them. J T K, haviog becom insolvent, abecouded
from the province, and =z suit ta foreclose having bvon fnstituted aguinet ¢ H,
he eought to charge the plaintiffs. the mortgegees, with the amount payatlo
by J 1. K ubder hiz bodd, but the court, acting ou the rule estatlished in
Furd v Chandler, reported ante, volume vitl, page 85, considered the plaintyfa
warrantod 1a tresting the sbsolute covanan s vxecuted by the defendant (C.
H ) as an undertaking by bim to pay off the whole rum remainiog due upon
the mortgagy, and. therefors, charged the portions shill vested in him thero-
with ~| EstiN, V. C., dissenting }

This was s bill filed by the Bank of Montreal against Caleb
Hopkins, seeking to foreclose a mortgage on certain freehold
property in the city of Toronto. i

The detendant resisted the suit so far as it was sought to make
bim liable for the whole amount duo on the mortgage, on tho
ground that the plaintiffs had released a portion of the mortgage
premises to Joseph T. Kerby, to whom defendant had conveyed 1t
by & deed in fee, and which contained absolute covenants for title;
freedom from incumbrances, &c.

James McCutchon, the agent of the bank in the transaction
with Korby, was examined as a witness in the cause, and in lns
evidence hie swore as follows: .

«¢1 was the agent of the mortgagee in this matter. 1 know
the mortgaged premises, and sold them. { remember executing a
release to Mr. Patrick; he bad then, I think, made two payments,
that ig, paid two instalments with interest, thereupon I executed o
relense to him. I don't know that dir. Kerby made any payment ;
hie asked roe to give bim a relcase. e shewed me a deed from
Mr. Haonkins. 1 found no mortgage on the registry, which I
searched, from Kerby to Hopkins 1 first heard of an sgreement
between them sbout paying the wortgage when Mr. Hopkins camo
to pay me some money loog after the release.  Mr Patrick is Mr.
Hopkies’ son-in-law; Mr. Hopkins knew of the release to Patiick ;
be uever made any objection to me on the ground of it. 1 think
Hopkins kuew of the release to Patrick when he came to pay wmo
£25. which must have beeo in 1858; be afterwards made a pay-
ment in 1839 he then spoke of tho bond bie bad from Ke.by, I
received the money generully from the parties, and gave the recelpt
as for money coming from Morphy (the originai purchaser) I
think there was a honse at the time of the releaso on Kerby's
portion, built or building. but I sm not sure. 1 understood o
wanted to borrow meney to complete his building. He said he
had paid Mr. Hopkins in full, and be showed me the deed. 1 did
ot tell Kerby tbat there was any amount due or unpaid on the
mortgage when I gave the release to Kerby. 1 did aot stipulnte
for any other sum than £20, and he did oot agree to pay asuy more.
Mr Hopkins mnde a payment of £46, snd £40. and he may have
pmd £132 altogether, but I cannot say. 1 bave had no corres-
pondence with Kerby shout this mattcr. 1 cannot say whether at
the time of the release Kerby was building on the part released.
1 think Mr. Patrick paid in oue instalment for Mr. Hopkius. I
have received one instalment and £40 aod interest from Mr. Hop-
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kins  The rest I received from Mr. Putrick, but whose money it
was I eanuot tell.”

At the hearing

Robert A4 Horrison, for the plaintifts.

Crickmore, for defendant.

The puint in issue appears in the head-note and judgment of

Esren, V. C —1I apprehend that when a mortgagor alienates the
equity of redemption in part of the lands, the riphts and obhga-
tions of the mortgagor and purchaver in regard to the dizchaige
ot the murtgage debt as between themselves depend entirely on
the terms of tho agreement between them  When the mortgagor
undertakes to discharge the mortgage wholly as between them-
selves, the mortgage debt is thrown upon the remainder of the
estate retained by him, and any oune purchasing part of ¢ch:
remainder must purchaso it subject to this burden It is only in
this case that the doctrino enunciated in § Johuston (C C. 241.)
iz true, and it i3 only to such & case that the learned Chancellor
intended to apply it. Where it ie part of the agreement of pur-
chase that the purchaser shall discharge a certain portior of the
mortgage as between him and the mortgagor, this portion is thrown
on the part of the estate purchased. aud the rest of the estate be-
comes a surety for its discharge.  When the existence of the mort-
gage is kuown, but the ficts and evidence utterly fail to furaish
any clue to the actual terms of the agreement, [ apprehend that
the court will intend that the purchaser is to pay a proportionate
part of the mortgage debt ag between him and the mortgagor. A
A mortgagee of an cstate is of course & mere trastee, bevond
securing his principal, interest and costs, and I apprebend that
a trustec is in no case justified in dealing with the trust estate
without the knowledge of the cestus gue trust.

The Courc of Appeal did not, 1 apprehend, intend ¢t~ ~ontravene
this doctrine in the case of Ford v Chandler: they considered that
the cestur que trust had there misled the trustee by having sizned
a writing which was shown to the trustee, who drew a wrong con-
clusion fronat. I should think it 2 safe rule to establish that the
trustee should not, whatever he may see, however strobg appenr-
ances may be, take upon himself to deal with the trust estate
without commuuication with his cestur que trust, when such com-
muntcation 13 possible. The satety derived from placing property
in the hands of trustees will he in a great measure destroyed if a
contrary doctrine should prevail.

The Court of Appeal thought in the case of Ford v. Chandler
that the trustee was justified under the circumstances in acting
upon the wiiting that was siewn to him without previous commu-
meation with his cestud que trust, winch perhaps may not have
been in s power T do not recollect how the fact was in that
respect  Whea the crsfer gue trust is within reach, pothing can
be more easy than for the trustee to inform him that he is reques-
ted by a third party to make some disposition of the trust estate,
amd that he has seen docaments which appear to authorize it, but
10 ask whether it is right that be shonld accede to the demand.
Surely it is better for the trustee before he disposes of property
which 1s not his own, bat belongs to another, to perform such a
shmple act, rather than take upon humself without inquiry to de-
cide what i3 proper vor him to do, whereby, through drawing a
wrong conclusion from the facts which appear, property placed in
his haads for safe custody m iy be taken from those whose interests
had been so anxiously goaarded by the anthor of the trust  The
utmost caution should, I thwnk, be exacted from a trustee in deal-
ing w.th the trust estate. It1s not merely that it i3 not his estate,
but that of another, but that it has been placed in s hands for
safe custody, antd entrus.ed to hig care. 1n the present case, as
I uuderstand, the agreement between Hopkins and Rerby was,
that Kerby should pay £241 of the mortgage debt: this obliga-
tion 1 fuct formed part of of the consideration of the purchase,
and this portion of the morteage debt formed a part of Kerby's
purchase money  Unudoubted!y as between him and Hopkins g
prrt ot the estate became guoad this part of the debt, tae prin-
cipal debtor, and bound to indemmfy the residue of the estate
retamned hy Hophane: 1n other words, Kerby mizht hive redeemed
the whale estate fram the pisintifis, but he must have eanveved to
Hopk ns the part not suld to nmsedf, on receiving from Hopling
the balan e of the debt after deducting the £241. The phunuff,
by relensing the part of the cstate sald to Kerby, from tho mort- |

gage, have deprived Hopkins of his rights, thatis, beng subject
to this martgage, teustees, they bave dealt with the trust estate
without the sanction of their cestur que trust Of the part of the
estate sold to Kerby, the plaintiffs were, beyond the mortgage,
trustees for Kerby, subject to the right of Hopk:ns to redeem the
whaole estate, and hold this portion of it wat! paid the £241.
This estate of Hopkins they have disposed of without his sanction
They must be decmed to huve known that by the geoeral law if
any particnlar agreement were made between Hopkins and Kerby
concerning the discharge of the morigage, certam rights would
accrue to either uccording to the circumstances of the case, sub-
joct to their own sccurity ; they were bound to respect and preservo
those rights, aud, before they ventured to deal with the estate, to
ascertain what they were. It is said that the absolute conveyance

| to Kerby, with receipts in the body of the deed, and on the back,

for the purchase money, and & covenant that the estate was free
from incumbrances, misled the plaintiffs, But they were misled
becuuse they did not choose to enquire. I think nothing of the
receipts in the body of and endorsed on the deed  Itis well known
that in half the cases that occur, cepecially in this country, they
are contrary to the fact, and are wholly uareliable. In England
the receipt is seldom or never endorsed uoless the purchase money
is paid; in this country, [ believe, 1t is nearly as much a mntter
of course as the receipt in tho body ol the deed ; 1 think neither
of them should have deceived the plaintiffs  Then the covenants
might appear at first sight to indicate that Kerby was to hold the
estate he had purchased free from the mortgige. Dbut iothisres-
pect also it is well known that deeds are vot accurately framed.
If any agreement existed ag to the discharge of the mortgage, the
effect of it would nct be precluded by a covenant that the estate
was free from incumbrances in 2quity, and if an action were
commenced atlaw on that ground. it woulp be restrained in equity.
The plaintiffs therefore were not justified in considering the form
of the deed as cunclusive, or in determining for Mr. Hopkins tlo
extent of his rights. Eaquiry was easy, sud should have been
made, and I think it was gross negligence not to make it. It is
contenided that Mr. Hopkins should bave made known to the
plaintiffs the terms of the agreement he had made with Kerby,
and no doubt it would have been an act of prudence to bave done
80, but he was under no obligation of duty to take that step; he
knew that the plaintiffs ought not to deat with hig cstate without
his sanction.  Upon the plaintiff an obligation of duty rested to
enquire of their cestui que (rnst before they dealt with Ins estate,
and Mr. Hopkins to make known his right to the plainuffs, was
an unnecessary, although, doubtiess, a prudent act. It is true
that if the cestur que trust does anything to mislead his trustee,
and the trustee exercises rcasonable dihigence, be is Jdistharged
from responsibility for any disposition of the estate as to which
he bas been engnared by the act of the cestur gue trusi. But i
this case the mere form of the deei was not a safe ground on
which to proceed, and enquiry wag 8o easy that its onnssion was
inconsistent with reasonable diligence.

1 think the just order to make is to declare that so ipuch of the
maorigage debt us Kerby was bound by the terms of the »areement
with Hopkins to pay has been discharged; but fopkins must
tranefer to the plaintiffs all his rights as against Kerby for the
recovery of the purchage money. It may be that he has a lien
on the estate to compel the payment of this £241, and that ths
lien may not have been prejudiced hy the yelewse, but 1 thik 1t
must be at the expense and peril of the plaiatitiy to enforce any
such rights that may exist.

From this decision of his Honor the plaintiffs apnealed by way
of re-hearing hefore tae full court.

Roaf, for plaitifls,

Strong. @ C, aud Crickmore, for defendant.

The judgment of the court was delivered by

Vaxrovouser. C —After the most careful conaideration I can
give to this ease T bave formed an opinion opposed (o that expres-
sed by my hrother L-ten on the hearing before him  The deed
from Hophins 10 Kerhy is now produced, and it contains absoluto
covenanis for title, and a covenant for further aswrance 1w the
usaal form It way executed while the bank were holiers of the
mortzage now <ued upon, aud was produced to them when Kerby
applied for the releago of the portion of land covered by the
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mortgage Ty, Hopkine, by s covenant for fuctler assurance,
undertook to procure for him. I think the bank on seeing this
deed were justified in assuming tuat Hopking bad assigned to
Kerby all his interest in the land covered by it, and were under
no obhigation to ask Hopkins if s deed really meant what it ex-
pressed, or if there wag any secret trust by which he was still 1o
have a lien on tho Jand. I think a person holding the position of
Hopkins has no right to give another such a document, enabling
bim to uve it, and then when it is used and acted upon by his
trustee, turn rouad and tell the latter that hie should not have
behieved it, but should have sought for information bebind it. 1
think be must be held bound by his own act, and abide the con-
sequences ¢1 it. 1o chose to part with his estate in the land
trusting to the perscaal responsitnlity of the debtor, aud if he
wesnt that the latter should not deal as the .woer of the cquity
of redemption with the mortgagee, it was at least his duty to have
notified the mortgagee accordingly. A cestut gue trust bas duties
and rexponsibilities as well as the trustee, and he cannot by his
own sct mislead the latter, and then turn round and hold him
responsible. I think this case is governed by Chandler v. Ford,
(an appeal) and that in principle at is identical with it.

Esrex, V. C., remamed of the opinion expressed by bim on the
original hearing.

Fer Curiam —Defendant to pay amount vemaining due on the
mortgage together with costs.—[Bsrex, V. C, disseoung ]*

COMMON LAW CHAMBERS.

(Iteported by RoBZRT A. lIARRISON, ESQ, Harristerat-Law)
In re Lavyrys Bress.
Habeas Corpus— Wurrant of commutment—Sufficiency.
1. FleJd, that a warsant of commitment which omiis to staty the placo where the
sllexed Crinie was committed 16 defective
2 Held also.that 1o faver of liberty, (¢ §s tho duty of a judge on a1, habeaxcornus,
when doubtivg the sufficieucy of a warrant of commitment, t dischaego the
prisuger. {Chambers, December 2, 15u3)

On 25th November last application was made, in Chambers, to
Mr. Justice John Wilson, on the part of Laverne Becbe, then a
prisoner in the commoun gaol of the county of Livcoln, for a writ
of habeas corpus.

The application was made upon an affidavit of the prisoner, to
which was annexes s copy of the warrant, under which, it was
said, he was detained io custody.

The writ of habeus corpus was granted, and on the same day
issued, directed to the Sheriff of the county of Lincoln, and to the
keeper of the coruwon gaol of that county.

The foliowing is a copy of the writ:

CANADA, Victoria, by the grace of God, of the United
to wit: Kingdom of Great Britain and Ireland, Queen,
: Defen-ier of the Faith.

To tbe Sheriff of the County of Lincoln, and the Keeper of the
Common Gaol for the said County of Lincoln.

We command you that you bave the body of Laverne Beebe,
detained in our prison under your custody, fs it is said, under
safe and secure conduct, together with the day und cause of his
being taken, by whatsoever name he may be catled in the same,
before the Honorable the Chief Justice of our Court of Queen's
Bench, or other Judge of one of Her Majesty’s Superior Courts at
Chambers, in Osgoode Hall, in the City of Toronto, immediantely
after the receipt of this writ, to do and receive all and singular
those things wkich our said Chief Justice or other Judge shall
then and there c. sider of bim in this benalf; and bave you then
and there this writ.

Witness the Hooorable William Heary Deaper, C B, Chief Jus-
tice of our said Court of Queen’s Bench, at Toronto, the twenty-
fifth day of November, in the year of our Lord ope thousand eight
bundred and six‘y-threo C. €. SMaLL.

Issued from the Office of the Clerk of the Crown and Pleas, in
the Court of Queee’s Bench, in aud for the United Counties of
York and Pecl. C. C. Suarr.

Der statutum tricesimo primo Carols Secundy Regis

Jouxn Wirsox, J

* This case was appealed, and i pow standing for judgment in uwcz';u;r
Brror sud Appesl —Eps. L J.
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On 27th November last the wnit was returned by the guoler,
and to the retarn was annexed the onginal warrant of commmtinent.
The following 13 a copy of the wartant of commitment.

Provisce oF Canany, ) To all or any of the Constab es or other
County of Lincoln, } Peace Officers i the County of Lincol s,
to wit. and to the Keeper of tho Common Guol

ic and for the smd County, at Niagara.

Whereas, Laverne Beebo was this day charged before me,
William McGiverin, one of lher Majesty’s Justices of the Peace in
and for the sawd County of Lincoln, on the oath of Thomas Oswald,
and others, that he the said Laverne Leebe, did, on the sixth day
of November instant, felonicusly and unlawfully discharge a cer-
tam pistol, then loaded with gunpowder and divers leaden balls,
at and against one Thomas Uswald, with intent thercby then
feloniously, wilfully, and of bhis malice aforethought the said
Thomas QOswald to kill and murder.

These are, therefore, to command you, the said Constables or
Peace Officers, or any one of you, to take the said Laverne Beebe
and him safely convey to the Common G.ol at Niagara aforesaid,
aud there deliver him to the kecper thereof, together with this
precept.

Aud 1 do hereby command you, the said Keeper of the said
Common Gaol, to receive the said Laverne Beebe iato your cus-
tody in the said Common Gaol, aad there safely to keep bim until
he shall be discharged by due course of le.~v.

Given under my hand and seal this seventh day of November,
in the year of our Lord 1863, at St. Cathavines, in the said County
of Lincoln. W. McGivenis, Mayor.

Robert A. Harr.son, on the part of the prisoner, moved to bo
allowed to file the writ and return. He then, upon reading the
writ and return, moved for the discharge of the priscner, upon
the ground that the warrant of commitment was defective, in this
that it did not shew the place where the alieged crime was com-
mitted, and so, he contended, shewed no jurisdiction.

8. Ruchards, Q.C, for the Crown, argued that the warrant,
being one for commitment in case of crime, did not require the
same particularity as a magistrate’s warrant in the cnse of the
exercise of summary jurisdiction, and countended that the warront
was sufficient He referred to Burn's Jastice, title f{abeas Corpus.

Robert 4. Harrizon, in reply, argued that in the case of a war-
raot of commitment, issued by & magigirate acting ministerially,
it i8 us much necessary to shew jurisdiction as in the cose of o
warrant issued by & magistrate acting judicially, and contended
that the warrant in this matter did not shew juriadiction, because
it did not shew the locality of the crime. ile referred to Hurd on
[labeas Corpus 867 ; Cou. Stat. Can. cap. 102 sch. B.

Haaarty, J.—I doubt the sufficiency of this warrant as against
the objection taken, and, in favor of liberty, shall give the pri-
soper the henefit of tbe doubt, and order his discharge from
custody. Magistrates should unot owit any part of a prescnibed
form of commitment, lest the part omitted be material, and render
the warrant invalid. I aw inclined to think that the omission to
state in this warrant the place where the crimo was committed 18
a fatal ot jection to the warrant.

Order for discharge of prisoner.

In r2 Laverve Beenr.
Habdeas Corpus— Askburtlon Treaty—Om Sat. Qonada, cap 59—24 Fic. cap. 6—
Pirm of Warrant
Held that barglary is not sn offence within the meaniog of the A<hburton Treaty
or the Statutes of Canada passed to give vffcct to the treaty.
{Docember 8, 1563 }

Robert A. Harrison, on 4th December last, made application to
Mr. Justice Hagarty for a second writ of Habeas Corpus to bring
up the body of Laverne Beebe, alleged to be in illegal custody.

No sooner had the order been made for bis di~charge from cus-
tody, under the warrant mentioned in the previcus case, than a
sccond warrant authorising s imprisonment for & different
offence was placed in the hands of the groler.

It was contended that the second warrant was also defective;
and the lesrned Judge to whom the applicztion wns made, upon
perusing a verified copy of it, ordered the issua of the writ.
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The writ was in the usual form under the Statate of Charles,
and was directed to the 8heriff of the County of Lincoln, and to
tho gaoler of that county.

The gaoler, on 8th Decembher, attonded Chambers with Laverno
Boebe in his custody, and duly made return to tus writ agoording
to its commsnd.

Annexed to the return was tho original warrant unader which
tho prisoner was detained io custedy.

It was as foltows :

ProviINCE or CaNADA,
Couunty of Lincoln, Peace Officers of the County of Lincoln,
to wit : and to tho Keeper of the Common Gaol

in and for the said Couaty, at Niagara,

Whereas Laverne E. Bubeo was this day charged before me,
John M. Lawder, Esq., one of her Majesty's Justices of the Peace
in and for the said County of Lincoln, on tho oath of Jawes L
Filkins and others, undec the provisions of the Consolidated
Statu‘es of Cunads, chapter 89, apd the said Laverno E. Bebes
being brought before me, in his prosenco and hearing, it was
proved sud made to appesr before me that the said Laverne ¥
Bebee was a party duly charged with two crimes committed in
the State of New York, one of the United States of Americs, being
within the articles contained in s+ia statute, as follows, that an
indictment was in due form of luw found by the Grand Jury of
the County of Oneida, in the said State, in September term, 1861,
ageinst the said Laverne E. Bebee, for burglary in the first degree,
aud that another indictment was found ngainat the ssid Laverne
E. Bebee, by the Grand Jury of the said County of Oneida. for
burglary is the third degree, in June torm, 1863, both said in-
dictments, it being made to appear to me on oath, being foand by
courts of said State of competent jurisdiction, duly certified to be
in full force and virtue, on which said indictments warrants were
issued in due form of law for the arrest of the said Laverac E.
Bebee, and it being further made to appesr to me on oath on the
said examination, had and held before me in the said towa of
Niagara, in the said county, that the said Laverne E. Bebee was
and is the party named in the asid indictments, and that the said
indictments were and are still in full force. and the said James L
Filkins having produced before me on the said examination the
said warrants, and having clearly proved that the said Laverne E.
Bebee is the party named in the said indictments and warrants
on such examination, sud the said Laverne E. Bebee having
offered no defence or evidence on the ssid examination, and I,
thinking the charges preferred against the said Laverne E. Bebee
and the evidence of criminality adduced against him sufficient
according to the laws of this provinco, have certified sl prooeed-
ings taken against the said Laverne E. Bebee, together with o
copy of all testimony taken before me, to the Governor General of
the Province of Canada, so that such action may be taken thereon
as is enjoined by the statute of Canada aforessaid, and have issued
thereon this my warrant acoording to ths said statute.

These are therefore to command you the ssid Constables or
Peace Officers, or any of you, to take the said Laverne E. Bebeo,
and him safely convey to the Common Gaol at Niagara aforesaid,
and there deliver him to the Keeper thoreof, together with this
precept.

And I do hereby command you, the said Keeper of the said
Common Gaol, to receive the said Laverne E. Bebeo into your
custody in the said Common Gaol, and there safely to keep him
until ke shall be discharged by due course of law.

Given under my hand and seal, this eighteenth day of November,
in the year of our Lord one thousand eight hundred and sixty-
three, at Niagars, in the said Couaty of Lincoln.

Jno. M. Lawper, J. P. Lincoln.

Mr. Harrison, having had the writ and return filed, moved for
the discharge of the prisoner from custody on the following
grounds :

1. That the warrant disclosed no offence within the mesning of
the Askburton Treaty or the statute passed to give it cflect in
Canada (Con Stat. Can. cap. 89).

2. That since the passing of statuta 24 Vic. cap 6, the sections
of Con. Stat. Can. cap. 89, authorising o justice of the peace to

}To all or any of the Constables or other

Uact in matters of extradition, have been repealed, and 8o the war-

rant signed by n justice of the peace was void.

3. That whether signed by a proper officer or not, it was not in
proper form, because it commanded the gaoler to keep the pri-
soner ‘‘until he should bo discharged by due course of law,”
instead of *¢until surrendered according to the stipulation of the
said treaty, or until discharged according to law’ (Stat. 24 Vie,
cap. 6, 8. 2; Er parte Bessett, 6 Q. B. 481 ; In re Anderson, 11
U.C.C.P. b4, 64).

S. Richards, Q. (., shewsd cause.

Monrisoy, J.—I aw satisfied this warrant cannot bo supported.
In my opinion, the first objection raised by Mr. Uarrison must
prevail. It is ncedless thercfore for me to consider either the
second or the third. I direct the discharge of the prisoner.

Order accordingly.

QUARTER SESSIONS.

{In tho Court of Quartsr Bsssions for the United Counties of York and Posl
before Hom. 8. £. 1 "RK80N, and others his assoclates.)

1% THE MATTER OF TUE APPEZAL BETWEEN JAMRS SMITH, Appell” nt,
AND Janes Stoxrs, Respondent.
Appeal from magustrate’s conrichion—Diusmussal for want of posecution— Redora-
tion Lo list—Terms.

Held, 1 That an appeal dismissed for want of prosecution may, at the inttance of
the appullant satisfactorily accounting for bis nan-app be reinstated.
Held, 2. That the justices 1a sessions may, If they sse fit, alter their judgment in

a matter of sppeal, at any time during the contd of the 1
(Decewber 12, 1563.)

On 29th Qctober last the appellant was convicted of having ** on
Sanday, the eighteenth day of October last, at his tavern, in the
county of York, illegally sold or otherwise disposed of spirituvus
and intoxicating liquors—to wit, & quaatity of whiskey ;" not
stating to whom, and not negativing the exception io the statute
in favor of travellors, &c. A fine of $20, and costs $3 80, wero
imposed.

The conviction was signed by four magistrates—viz., Robert
Hunter, John Teorry, (eorge Stokes (father of informsnt) and
John Reid, Esquires.

On 81st QOctober last Swmith, the party convicted, caused a
notice of hia intention to appesi to be scrved on Robert Huuter,
one of the conmitting wagistrates.

He on the same day entered into r recognizance to appesr and
prosecuto at the sittings of *he Court of Quarter Sessions, which
commenced on Tuesday, 8th Deceniber last.

On that day, tho respondent havisg . ppeared, had the appesl
entered, and on the day following had it dismissed with costs, for
want of proszcution.

Robdert A. Harrison, on Friday, 11th December, on bebalf of
tbe appellant, made application to have the appeal reinstated.

He filed an affidavit of the appellant, who resides in the town-
ship of East Gwillimbury, stating that he bad employed an attor-
ney (naming him) to prosecute the sppeal; that oo the day
preceding the opening of the court, he was told by his attorney
not to come to Toronto till telegraphed for; that he awaited a
telogram on Tuesday and Wednesday, but received none; that on
Thursday, feeling anxious aboul. the appeal, he, without having
received » telegram, came to Toronto; that he then, for the first
time, ascertained that on the preceding day his appeal, in tho
absence of his attorney, had been dismissed with costs for want of
prosecution.

John McNab shewed cause, and contended that as the court had
given judgment dismissing the appesl, it was not competent to
the court to reswore the sppeal o the list, or to give any judgment
other than that siready pronouaced.

Robert A. Harrison, in reply, argued that it was in the disore-
tion of the court to reinstste the appeal (Rej. v. Justices of West
Riding, 10 W. R. 757) and, if necessary, to alter the jadgmeat
pronounced in (he case at any time during the continuance of the
sessions ( Rex v. Justices of Leicestershire, 1 M & S. 442). He also
referred to Paley on Convictions, 4th edn. p. 327.




LAW JO

URNAL. [Vol. X.—21

January, 1864.]

Houn. S. BB. Harrison, Chairman —1 eatertain no doubt as to
the power of the court, in its discretion, to ordor the appeal to be !
reinstated; and [ thiok this is & proper case for the exercise of
that discretion. Let the appeal be reinstated, upon payment of
tho costs of respondent’s witnesses and of this application,

Order accordingly.*

e
UNITED STATES REPORTS.

Tre Cotnty oF BEAVER ¥. ARMSTRONG.

The coupons of ralircad bonds are nefvu:‘ble loatrumente and may be sued onhy
the holdm separate from the bonds: and interest from dats of demand and
refuaal of paymeont may be recovered.

Error tuo Common Pleas of Beaver County,

The t())pinion of the Court was delivered at Philadelphia Jan. 5,
1863, by

Rend.}J —The first, second and third specifications of error turn
upon the legality of the exerciseof the power conferred by the 17th
section of the act of the 7.4 April, 1853, on the county rom-
missioners of Beaver county to subscribe to the capital stock of the
Cleaveland and Pittsburgh Railroad Company, and to issue bonds
in payment of such svbscription, The learned judge in the court
below held that the subscription was made, and the bonds, with
coupons attached, were issued in strict conformity to law, and the
reasons he has assigned in this charge, and the numerous decisions
of this court clearly show, that he was right in coming to this
conclusion. Contenting ourselves, therefore, with the reasoning
ui the court below, we assume that the bonds and coupons were
legally binding on the county of Beaver, and this brinys us to the
fourth specification of error, which was the real point argqued
before us.

The suit was brought on coupcns, of five bonds of the county
of Beaver, o the railroad company or bearer for the payment of
one thousand dollars each, thirty years after date, with sem-
annual interest at the rste of six per centum per annum from the
date. The bonds were dated 15th September, 1853, and the
principal and interest were payable at the office of the Ohio Liso |
Insurance and Trust Company, in the city of New York. The
coupons were numbered from eight to fourteen, inclusive, for the
payment of §30 interest from the 15th of September, 1857, to the
15th of September, 1869, inclusive. The bonds stipulated that the
interest was payable upon the delivery of the coupons severally at
the said office in New York. It appeared that these coupons were
left unpaid, and that no provision was made for the payment in
New York or elsewhere, and that the covnty disputed the legal
obligation of he bonds and coupons, and declined payment.
Having therefore decided that the plaintif could recover on the
coupons, the next guestion wac whether he was entitled to
interest on them. This question the court decided in the affirmative,
at the ssme time making a very learned argument to show that
they were wrong. This forms the subject of the fourth speciffeation
of error, and bring ua to the consideration of whether such
coupons are recoverable svithout interest, uo matter what may be
the delays interposed by the corperation or individuals issuing
auch lbondss and coupons, which pass from hand to hard by delivery
werely.

Before proceeding to the determination of this question, it will
be proper to state clearly in what Jight these coupons settled in
this case to be legally issued, and to be held by a person against
whom there is neither legal nor equitable defenco to the recovery
of the demand on their face, ave to be considered, In Gorgier v.
Micvlle, 3 B. & Cress. 45, Ld, Ch. Justice Abbott, in 1824, in
speaking of bonds issued by the King of Prussia, said; * This
instrument, i its form, is an acknowledgment by the King of
Prussia that the sum wentioned in the bond is dae to every person
who shall, for the time being, be the holder of it. And the prin-
cipal and interest is payeble in a certain mode, and at certain
periods, mentioned in the bond. It is therefore in its nature,
precisely annloguus to o bank-note payable to bearer, or to a bill
of exchange endorsed in blank. Being an instrumes.t, therefore,
of the same description, it must be subject to the same rule of law

¢ The costs were afterwarda paid, the ap‘}xnl heard, and the conviction, upon
zhu autb:my. o{‘:‘{;m gt.”n’mzmz’:‘gzgéc Luﬁﬁ, qusshed, with coata for defocta !

pparent oo it aiso McLean v, Molean, 9 U.C, L. J. 217, whe simi-
lar dectsion was givep.—Ens. L. J. ' b o 8 sim ‘

that whoever 19 the holder of it has power to give title to any
persun honestly acquiring it It is distingwishable from the case of
Glyn v Baker, because there it did not appesar that India bonds
were negotiable, and no other person could have sued on those
but the obligee. Mere, on the coutrary, the bond is payab’e to the

Learer, and 1t was proved at the trial that bonds of this description
were negotiated hike exchequer bills,”
This case was preceded four years, by Wookey v. Pole, 4

Barn. and Alderson, 1, where it was held that exchequer bills wero
negotiable, and were of the same nature as notes and billsof exchange.
The opinions of the judges ex. wine all the early cases, and aro
very instructive as to the priucsples upon which instrumerts for
the payment of moneyv assume the character and qualities of
negotiable aner. Lord Chief Justice Abbott, speakirg of the ex-
chequer bill which was the subject of the suit, says: “But.
abstracted from authority, I think this instrument is of the same
nature as notes and bllfs of exchange, Like them it is neither
valuable nor useful in itself as goods and chattles, such as a horse,
a book, a picture or a pipe of wine are, it is valuable only as
entitling the holder vo receive at some future time, a certain eum
of money, which i3 a value precisely of the same nature as the
value of a note or bill —Notes and bills have been distinguished
from goods in regard to their transfer, for the convenience of trado
and commerce, and in regard to their being mercantile and com-
mercial instruments, and %y law negotiable.” It may be true that
exchequer bills are not so frequently negotiated, in tact, as some
other bills or notes, but 1 think w~ are to regard the negotiability
of the instrument, and not the frequency of actual negotiation.
Exchequer bills are not made for every small sums and on that
account alone they would not become the subject of frequent
actual negotiation. A bank-note for £5000 passes through very
few nands, a bank-note for £5 usually passes through a great
pumber. Many country baok-notes have no ordinary circulation
beyond a very narrow district. Bills of exchange usually pess
through very few hands, but the character of these instruments
is in no deg.ee affected by these circumstances, In the case of

. (Frant v. Vaughan, 3 Burr, 1526, which arose upon a draft on a

banker, payable to tho shin Fortune or bearer, the court held it
ought not to have been left to the jury to say whether such drafts
were, in fact and Oractice, negotiable, for that the question whether
a bill or note be negutiable or not, is a question of law.  And upon
such & question of law regarding an exchequer Uill, I should,
looking at the form of the instrument, and observing that the
money is to be payable to the bearer, answer that it 1s, by law,
negotiable.”

“For theso reasons, I am of opioion that exchequer bills are
negotiable, wnd may be ¢ansferred in the same maoner as bills of
exchange, 7nd that n those bills, as in bills of exchange, the pro-
perty ;]msses with the possession, by every mode of transfer, fraud
ana collusion apart.

Best, J., said  *“The question which the court is called on
to decide is, whether exchequer bilis are to be con idered as goods
or a8 the representatives of money, and such, subject to the same
rules, as to the transfer of property in them, as are applicabl: to
money. The delivery of gooas by a person who is not the owner
(except in the manner suthorized by the owner,) does not transfer
the night to such goods; but it as long been settled, that the right
to money is inseperable from the possession of it I conceive that
the representative of money, which ismade transferable by delivery
only. must be subject to the same rules as the money which it
represents,”

“ It cannot be disputed but that this exchequer bill waa made to
represent money, as much as a bank-note or bill of exchange, Tt
was given for debt due from Government, it is payable (the blank
not being filled up) to bearer, and transferabie by delivery, and
ig, on its face, made current, and to pass in any public revcnues,
or at the receipt ~f the Exchequer.””  “The receiver never inquirea
from whom they come, further than to satisfy himself that they
are genuine bills, Indced, when they are in blank, he has no
means of ascertaining from whom the{ come.”

And the same doctrine was held to be applicable to bonds issued
by the Russian, Danish and Dutch Governinents, .1tforncy General
v. Bowwons, 4 Mecson and Welsby, 171 The same principles wcre
enunciated two years afterwards by Chancellor Walworth, in the
State of Ihnois <. Delufield, & Paige, 527, and affirmed by the Court
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of Error, Delaficld v. State of [llinois, 2 Hill, 159, Mr, Webster,
in his argument before the Chancellor, p. 531, <ay s+ “The bonds
ave instrument= transferable by delivery, and the State is bound 1n

honor to pay them to abona fide holder,” A svbsequent purchaser in .

good faith would not be required to know that their oviginal
transfer had been authorized or illegnl.”  And the Chancellor said,
age 533 “If these securities, therefore, pass o the hands of
ona fide holders who have no notice of any irregularity, or want
of authority on the part of the officere or agents of the State, who
put them in circulation, the complainant is both legally and
equitably bound to pay them to such holders.” Mr. Justice
Bronson, delivering the opinion’ of the Court of Errors, says, p.
177-  “The bonds are negotiable instruments the title to which
will pass by mere delivery, and although void in the hands of the
appellant, they will be valid securities in the hande of a bona fide
holder.”

The same doctrint was applied by the Chancellor in Stoney v.
American Lite Insurance Company, 11 Paige, 633, to certificates of
deposit. “The company,” said he, page 637, “was bound to pay
its certificates to the holders thercof; for such certificates are
legal on their face, and bona fide holders who have bought them
without knowing that they were not in fact issued at Baltimore,
and upon actual deposits in trust, can recover onthem even if they
were issued in this State in violation of our restraining laws’™

In the Mechanic’s Bank v, The New York and New Haven Rurlroad
Co., 3 Kernan 597, Mr Justice Comstock, delivering the opinion
of the Court of Appeals, says, page 627: “They,” that is, shares
of bank stack, *“are not like exchequer bills and Government
securities, which are made negotiable either for circulation or to
find » market. Nor are they li ¢ corporation bonds which are
issued in negotiable form for sale, and as a means for raising money
for corporate uses ; the distinction between all these and corporate
stocks is marked and striking. They are all in som~ form the
representative of money, and mey be satisfied by payment in money
at o time specified.” At page 625, he distinctly affirms the
principles laid down in the cases cited above from 11 Paige, 635,
& 2 Hill, 159, and also the case of The Mor is Canal and Banking
Company v. Fisher since reported in 1 Stockton’s New Jersey
Chancery Reports, 667, Of this last he says: “ The question was
whether the bonds of a railroad corparation, payable to bearer,
issued for the purpose of rasing morey, with interest coupons
annexed, also pnya{:le to bearer, were negotiable in such sense that
a purchaser for value took them free from any equities between
the company and the scller. The decision was in favor of the
purchaser, and I fully concur in the doctrine

And in Hubbard v. The New York & Harlem Railroad Company,
36 Barbour, 286, decided in Feburary last, where a railroad bond
was payable to——————or assigns, it was held it could be sued
upon by nn{ holder, and the court said: “There are numerous
suthorities holding that the bond of a corporation, payable to an
individunl or bearer, i3 a negotiable instrument.”

A similar decision on a bond in blank has been male by the
Supreme Court of Massachusetts, in Chapin v. Vernont and
Massachusetts Railroad Compary, 8 Gray, 575, and also by the
Supreme Court of the United States in White v. same company, 21
Howard, 575, and Mr. Justice Nelson, delivering the opinivn of the
court, says, page 577: “Indeed, without conceding to them the
quality of negotiability, much of the value of thess securities in
the market, and as a means of furnishing the fuuds fcr the ac-
complishment of many of the greatest and most useful enterprises
of the day would be impaired. Within the last few years, large
masses of them have gone into general circulation, and in which
capitalists bave invested their money, and it is not too much to say
that & great share of the confidence they have acquired as a
desirable security for investment, is attributable to this negotiable
quality es well on account of the facility of passing from haud to
hand, as the protection afforded to the bona fide holder.”

In the commissioners of Anox Co., v. Aspuucall, 21 Howard,
£39, Mr. Justice Nelson, at the same term delivering the opinion
of the court upheld the bonds of Knox county, and also a recoversy;
on the coupons fur mnterest, without producing the bonds to which
they had been annexed.  “A question.” smd he, p. 646, *“was made
upon the argumcent, that the suit could not be maintained upon tne
coupons without the production of the bonds to whick they had
been annexed. But the answer is, that t} 3e COUpPORS OF WArrants

"far the interest were drawn and executed in a form, and made for
_the very purpnse of separating them from the bond, and thereby
" dispensing with the necessity of its production at the time of the
accraing of each instalment of interest, and at the same time to
+ furnish “complete evidenve of the payment of the interest.” A
mandamus was subsequently issued to enforce the payment of this
judgment, 24 Howard, 376. The opinion that railroad bonds are
negotiable securitics, is re-asserted in Zabriskre v. Cleveland, Coltum-
bus and Cucinnatr Ralroad Co., 23 Howard, 400.

It 13 only necessary tr refer to the casea of Amey v. Mayor,
Alderman and citizens of Alleghaney City, 24 Howard, 364 ; Curtis v,
County Butler, id. 435, and Wood v, Latwrence County, 1 Black 386,
and our own case of Corunonsrealth ex. vl Burd’s Ezecutor v, Select
and Common Councils of City of DPuttsburgh, decided at Pittsburgh
on the 24th day of November last, 10 Puttsburgh Legal Journal,
171.

There ia, however, one other case to which § will refer, becanse
it was the case of a bond payable to bearer, 15sued by a muncipa
corporation, and involved questions velating to the law of this
State, as well as that of Mississippi, was most thoroughly and
exhaustingly argued, and very ably decided. 1 miean the case of
Craiqg v. The Ciy of Vicksburgh, 31 Mississippi Reports, 219,
decided in April, 1856. The court say, p. 251: “Itis worthy of
observation, that the bond m this case is made by a corporation,
It is in that form in which securities intended to circulate frecly
in the market are always drawn. It is for the payment of money
—is payable indefinitely to the bearer, and is under the seal of the
corporation, and it may not be improperl{ considered as a mone
security of higher dignity than the note or bond of a miere individual,
From its nature and form it wonld come to the hands of the holder
as a representative of money, and he might well conclude that it was
put into the market for that purpose. These considerations appear
to us to yo far to make it in all respects aualogous to the case of
of the Prussian bond and to give great fu=re and applicability to
that case.”

If this was true then, how mnuch stronger is the case now, when
in all our transactions we are dealing ouly with the representatives
of money ?

It is clear, then, upon reason and authority, that the coupons
which form the subject matter of this suit, and the bends to which
they were attached having been regularly issued by the county of
Beaver, or on the footing of newotiable paper, and pass from hand
to hand by delivery as the representatives of money. They may
circulate together or separately, and suits on the coupons are
sustained entirely indepeadently of the bonds to which they were
origmally annezed. Jt is thercfore of very little consequence
whether they are promissory notes, bills, drafts or checks, for they
have same quality of negotiability as either of those instruments,
and the holder sues upon them and recovers in his own nare,

Upon a bend payable as these are, thirty years after date, in 1883,
its great value as an investment depends upon the punctual pay-
ment of the semi-annual interest, evidenced by sixty coupons.
The owner of a coupon, whether the holder of a bond or not
expects payment of it on its presentment at the place designated
in it, and if the argument of the plaintiff in error i3 correct, tho
individual or corporation issuing it mn{ whiolly refuse to meet their
engagement, because, at the close of a long litigation, they can only
be obliged to pay the face of the coupon,  If this be the law, who
would purchase such securities ?

The objection to the claim of interest on the coupons after demand
and refussl is, that it is usurious. Not so; it may smount to
compound interest, but that is neither usurious nor illegal; 2
Pursons on Bills and Notes, p. 423 ; Kelly on Usury, p. 48, 49, and
casescited 75 Law Library.  “Astopersonal conlracts, it’ (meaning
compound interest,) says the latter writer, “may be motter of agree-
mont or mercantile usage.” In Tarleton v, Backhouse, Cooper's
Chan. Cases, p. 231, where bonds for the amount of purchase-money
were given, payable in instalments were composed of principal and
interest, 1t was contended as the bonds themseives carried interest,
this wag interest upon interest and usury.  But the Lord chancellor
{Eldon) was of opinion “that as Backhouse might at the end of
every vear have brought an action, snd have had judgment for
“the principal and interest then due on the bond, 1 eqguity the bonds
could not be atfected with usury, as the same might be considered
as having been called in and the irstalments pax?i.” And he slso
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thought “that the defendant cught to pa - the rrim‘npul and interest
due into court " The same result was arrived at where promissory
rotes were given for eacn inatalment, ‘neluding interest, in Deele v,
Bidyood, 7 Barn & Cress. 453, although Lord Tenterden gave a more
restricted reason for his decision,

In exccutors of Paweling v. Administrators of Parling, 4 Yeates,
220, a bond was conditivned for the payment of £740 in seven
voars, with lawful interest yearly. By an agreement endorsed
thereon, before the first year's interest fell due, the obligor agreed
if any part of the interest should remain unpsid for the space of
three months, to allow the obligee lawful interest for the same from
the end of the three monthe until paid. It was held by the court
that the agreement might be enforced, and that it was not usurious,
Judge Smuth said, p. 230; Upon the whole, as this is not a case of
a mortgage, even supposing the law of Pennsylvania relative to
mortgages were similar to the law of England, which cannot be
admitted ; as we find that in mnany instances interest is now allowed,
where it was formerly held that it could not be recovered; asthere
is no rule of law, equity or justice, against the recovery, according
to the contract is not for more than six per cent. per annum ioterest,
to be paid after that interest becomes due, as there is not only
nothing immoral in the contract, but as it was made with the purest
good faith on both sides, and for the accommodation of lienery
Pawling, without stipulating fur a cent more than the law allows,
1 feel myself not only warranted, but compelled b{ the pure princi-
ples of law rightly understood and applied to the beneficial interest
of mankind, to declare that the said covenant i3 not prolubited by
law, but i3 good and valid.” This opinion is called a very able one,
by Judge Baldwin, in Bandridge v. Wilcocks, 1 Baldwin, p. 540,
and the case is cited by Chancellor Walworth Mowry v. Miushop, 5
Paige, p. 101 2 who, in stating the New York rule, that such an
agreement cannot be enforced, although it does not render the agree-
ment usurious, assigns a reason for it totally inapplicable to the
present case, that is merely adopted as a rule of public policy to
prevent an accumulation of compound interest in favour of negligent
creditors who do not call for the payment of the interest as it falls due,

“Many cases,” gayshe, “are found in the court of our sister states,
which have sanctioned the practice of reserving interest, to be paid
aonually upon loans of the principal sum for a longer tivse ; andin
several of these cases, the lender has been permitted to recover
interest upon interest from the timne it became due. See Prerce v,
Rowe, 1 N, Ham. kep. 179; Aennon v. Dickens, Camp. & Nor. Rep.
307, Greenleaf v. Rellogg, 2 Mass. Rep. 663.”

“And I agree,” says the Chancellor, in a subsegnent part of his
opinion, p. 102, “with the judge of the Supreme Court if North
Caroling, in the case of rlennon v. Dichens, before referred to, that
when the paymeat of the intercst at stated periods forms a part of
the contract, and the papment of the principal sum is postponed to
a distant period, upon the faith of the agreement for a reguiar and
punctual discharge of the interest at the time agreed upon, equity
and good conscience at least require that the debtor should fulfill
hig engagement, or render unto his creditor the nsual equivatent
for the noa payment of the periodical interest at the times agreed
opon.

In a case four years later, VWicox v. Howlund, 23 Pickering, is,
167, Chief Justice Shaw says: “Theresult of the decisions ou this
subject seems to be, that a contract to pay compound interest p
not usurious or void, tiiat an agreement to pay interest annually
or semi-annually is valid, and may be eniorced by action; that a
claim for interest on such interest as an equitable claim; but that
the interesc will not be allowed on interest from the time it fell due
because it would savor of usury ; and because the holder of the
note, by failing to call for hiv interest when it became due, shall be
deemed to have waived his right to have the interest converted
into capital.” T am perfectly aware, that although an action lies
in Massachusetts for the interest, if payable annually, althongh the
principal of the note is not due, yet that was decided in Ferry v.
Ferry, 2 Cushing, 97, that ““where ther~ has been no paymunt,. de-
mand or adjustment”—"that in ascertaming the amount due on a
no.e made payable with interest annually, simple fnterest is only
tobecomputed ” Butin the same case it is also said, “this principle
gives the creditor the benefit of compoun: interest, where payments
from time to time have been madc, or where, atter the interess
becomes due, he obtains security for it or resorts to an action to
enforce payment of it.’

It may be observed that New Yark has always had a very
stringent usury law, (3 Reviced Statutes New York 5 od. page 72,)
and that the rate of interest 18 seven per cent , and one not quite
so penal exista in Massachusetts, where the legal rate of interest is
six per cent  (Revised Statutes of Massachusetts, 1860, p. 292,)
The sixth scction of chapter (53, id. p 293,) is in these words:
“Bonds and other obligations under seul for the paywent of money
Furporting to be payable to the bearer, or payable to order, insued
by any cnrporation or joiat stock compsany, shall be negotiable in
the same maner, and to the same extent, as promissory notes.”
This provision is incorpurated from St. 1852, ¢, 76 (8 Gray, 577.)
Russell, in his sixth edition of Chitty, Jun,, on Countracts, p. 612,
speaking of the stututes modifying the former ones against usury
remarks.  “This entctment was originally iutended to be in force
only until the 1st of January, 1842 but it was continted by sub-.
sequent enactments until the st of January, 1856, Before that
time, however, the I7th and 18th Vie, ¢. 60 (1uth August, 1854,)
wag passed, and by that statute all existing laws against usury
were repealed, but with a proviso that such repeal should not
diminish or alter the liabilities of any person in respect of any act
done previously to the passing of that act.

“The result of this has been, a3 to all future contracts, entirely to
do away with the question of usury. But still inasmuch as by virtue
of the above proviso, contracts made befuce the passing of the act,
may still be objected to, on the ground of nsuvy, it is uecessary to
state hos the law ca thig subject stood before the passing of tho
act.”

Our old act of 1.23 was not for the timeof its enactment aharsh
oue, although not suited to the views of a more comnercial and
business age. By an act of 26th July, 1842, sec. 11, where a
railroad or canal company has borrowed money and given to the
holder thereof a bond or other evidenee of indebteness in a larger
sum than the amount received, such transactions were not to be
deemed usurious, which wus explained by the £ ¢ sectica of the
Act of 25ti, Febuery, 1856, (B. Purdon, 1182,) t¢ mean that in all
cases where uny such company had issued or should thereafter isgue
any such boads, &e., and has or should dispose of them at less
than the par value, such traseactions should not be deemed usurions.

Similar suthority Lad been given to the Dinville Railroad Com.
pany by the 13th section of the Act of 19th April, 1853, (P. L. p.
589) and by an act of 21st May, 1857, (Purd. 1236,) commission
meichaats sere authorized in certain cases to pay and receive seven
per cent. pee annum, and finally, by an act of the 23th May, 1858,
the act of 1723 was repealed, and the rate of interest established
at six per cent, where no less rate was expressly agreed upon.
Where a high rate is contracted for, the debtor is not obliged to
pay the excess above the legal rate, but where he has paid the whole
degt and ianterest, he cannot recover back the excess unless the
action is commenced within 3ix wonths after the date of such pay-
ment.  Since the passage of this act, a railroad company has been
authorized to issue boads with coupons attached at an interest not
exceeding seven per cent. (P. L. 1862, p, 560,) and a navigation com-
pany to issue bonds at a rate of interest not exceedivg eight per
cent. (id. p. 504.)

But it is certain, that in the United States generally, there has
always been greater liberality in the sllowance ¢f interest than in
England, growing out of fact that we werc a young and vigorous
nation, where money commanded a high rate of interest. and where
the welfare of the community demanded that it should be breeding.
In Pennsylvania, where & judgment is revived by scire facas, the
amount of principal and interest then due constitutes a new prin.
cipal, and the plaintiff hay a right to charge interest on the
agpregate amount of principal and interest due at the time of
rendering indgment on each scire faciar.  In Obermeyer v.
Nichols, 6 Binuney, 159, it was held that rent carries interest from
the time it 1s due, and in Buck v. Fishe. 4 Wharton, 158.8, it was
conceded that interest was payable on gronnd rent for the several
times at which it fell due; and I know that this course is univer-
sally followed in Philadelphia in actions for arrears of ground rent,
and has never been disputed. The same doctrine was enunciated
three years before, by Judge Baldwin, in the case of Newman v.
Kegfer. in which 1 was engaged as counsel for unsuccessful party.
In qis charze to the jury, Judge Baldwin said, (9 Cassey, 499,) “In
Obermeyer ¥. Mchols, the Supreme Court held that interest wus
pavable on rent, vn the same prineipal asother liquidated demands
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and waa recoverable in an action of covenant as wat'er 0° law,
unless, under special circumstances  As to ground rent, they ree-|
ogmze the principle, that when there was a ¢lause of re-entry, inter |
est curht to be paid, becanse equity would relieve orly on payment !
of the rent and interest, and congider them on the same ground as'
other rents. Purchase-money, from the time it becomes due, bears
interest, though no demand 1s made ; Binney, 435 ; 6 Rawle, 262.3.
So an action of covenant lies for a ground rent as it is due, without
a demand; 3 Penn's R 464-5. On a recognizance in the Orphans’
Court for seeuring a widow the interest on her third part of the
money at which an estate is valued, the act of 1794 makes it
recoverabie as rent—the Supreme Court hold the widow’s interest
to be in the character of annuity, of interest or money, and arent
charge, and that if the interest be not unctually paid, the widow
shall recover interest from the time it became due, 2 Watts, 203,
There caunot be a stronger case, for as a widew’s annuity partakes
of the character of a rent charge, a rent charge partakes of the
character of the annuity, and it'is so considered by the court, who
put it on the same footing as to bearing interest. The reason is
the same in both cases, the annuity is in the nature of waintenance
income and bears interest if not paid punctually, because it is in
lieu of the widow's share of the profits of the land, and all that
is reserved to the widow; the rule is the same as to ground rent,
as it i3 the same nature. Bat n court never inquires into the fact
whether the annuity of the rent is neccessary for the support of
the widow or the ground landlord, the rule is the same whether
they are rich or poor, being founded in the nature of the debt, and
the manifest justice of the interest being puid, as a compensation
for witholding payment; 2 Watts, 203.  See Snyder v. Snyder.
3 Watts & S 43. In dddamsv. Heffernan, 9 Watts, 529, it was held
that when a sum of money is set apart and charged upon land, the
interest of which is to be paid annually, if it be not punctually paid
the annuiant is entitled to recover interest upon it annually from
time it was payable. The same doctrine as to interest on arrears,
of ground rent i3 laid down in M' Quesney v. Hiester, 9 Casey, 435.

Ground rents, which are in a great measure peculiar to Pennsylva-
nia, and commenced in the early settlement of the Province, in the

city and county of Philadelphia, and assisted greatly in building
up our metropolis, have long been favorite investments for prudent

[January, 18ud,

The case Hollingsworth v. The City of Detroit, 3 M'Lean, 472, is
full, clear and distinet, in favour of the payment of interest or
the coupons,  Judge M'Lean reseryed the question for the purposo
of taking the advice of the judges of the Supremae Court. They,
it is understood, unnanimonsly concurred with himin opinion (17
Conn. p, 246.) This decision has been followed in all cazes in the
western district by Mr, Justice Gricr, and it has not been thought
expedient by tho defendants to take the opinion of the Supreme
Court of the United States in regard to this question,

On the other hand, there is the case of Rose v. The City of Bridge.
port, 17 Conn. p. 242, decided in 1845, where it washeld that inter-
est could not be recovered on the coupons, for interest attached
originally to bonds issued by the city of Bridgeport to the
Housatonic Railroad Company, to pay their subscriptions to the
stock of that company. Thecourt held—1. That their ohligation
to pay either principal or interest arose from the bond. 2. That
the action brought was essentially an action on the bond, and with
neithar of thase propositions do the later authoritics agree. 8.
That the plaintift was not to recover interest on the sum specified
on the coupon after it became due, and for authority to support
this proposition, the court refer to the of Camp v. Bales, 11 Conn.
R. 487, decided in July, 136; (see 26 Connecticut Rep. page 121.)
—Upon examining the very learned opinion of Judge Huntington
in that case, it is clear that its general spirit would authorize the
conclusion at which we have arrived. We would refer to pages
197, 498, 500 and 503, more particularly, in illustration of what
w¢ have said, but the whole opinion is deserving of an attentive
perusal.  We cannot help thinking that the peculiar hardship of
the case of the city of Bridgport had some influence on the minds of
the court. In Z%e City of Bridgport v. The Housatonic Railroad
Company, 15 Conn. 475, they had affirmed the validity of the bonds
issued by that city to pay what was to it a very oncrous and heavy
subscription to the stock of that railroad; andinBeardsley v. Smith,
16 Con. 368, they had decided that an exceution issued on the
judgment obtained by the railroad company against the city in the
former case might be levied on and satistied” out of the private
property of an individual member of the corporation.

Nearly the whole value of a thirty years bond of a corporation
depends upon the punctual payment of the interest, and public

and cautious persons, who desired an unquestionable security in ! policy requires that it should be enforced by obliging them, after
theland, accompained by a punctual payment of the rent, or interest | demand and refusal, to compensate their creditors for their default
of the sum invested in them. They are no longer perpetual, but | by paying interest on the amount due. Where there is a total
may be extinguished by the owner of the land on the payment of | denial of all obligation to pay either principal or interest, it may
the principal sum named in the ground rent deed.  Our Orphans’ l be considered that a demand would be unnecessary.

Courts are authorized to let the vacant land of minors on ground! Judgment aftirmed. Luzerne Jegal Observer.
rent, and under the act of 1853, the Court of Common Pleas have |
authority to decree the leasing of real estate on ground rent, and
every power to sell in fee simple real estate created by deed or |
will, is taken to confer an authoerity to scll and convey, reservinga !
ground rent or rents in fee.

It is cleur, then, that thereis nothing in the Jaw of Pennsylvania,
proceeding from public policy, prohibiting interest upon these!
coupons in this case. These coupons, which are perhaps copied |
from coupons o1 interest warrants astached to English railwav |
debentures (4 Rail and Canal Cases, 709,) are negotiable instruments, '
which may by sued on separately by the holder without the bonds. |
83 soon as they become due, and from their form there can be no

GENERAL CORRESPONDENCE.

Summary Procedure before Magistrates.—Appeals.

To re Epitors oF THE Law JOURNAL.

GesrrexeN,—In your December number you touch upon
a crying evil—the repeated failure of justice caused by

defects in the formal convictions drawn up by magistrates
reason why interest should not be recovered upon them in the under their summary jurisdiction.

I quite ngree with
giine manner as upon arrears of‘grmtud rent or of annuty. “'"{your remark, that “it is a great evil when offenders are
principal cannot be sued for until 1883, and to recover thisth

suit . .
ot | allowed to escape by reason of informality in the proceed-

would be upon the bond. To secure the payment of the imcrcst;. ¢
punctaally, coupons are attached, the same effect as premissory 'ings to convict them, and the constant recurrence of the
ated to weaken the furce, if not of all laws,

notes; and if so there cannot be any defence to the payment of interest | apil is calcul
on them as a compensation for the default of the debtors V—Bonds 1 ) for 1l . d . £ i
like these have been declared by legislature proper investnents by | 8t least of t 10se for the prevention so punishment of sma
trustees and executors, and could it be supposed that the paymcnt} crimes and misdemeanors,” and shall be glad if any sugges-
of the interest could be indefinitely delayed without any peeuniary : tion of mine is of service in correctine the present defects of
punishment? 1, therefore, upon a proper demand bewng made for | he 1 Y Licit; .2 £ ¥ £
puyment, interest could be recovered by suit, equty and good con-; the law, our soliciting  suggestions from * persons o
science wWill yrive the lnterest from refusal to pay. " This does not’ experience,” however, requires me, in the first place, to dis-
interfere with any case decided by this court from Sparks ¥.:avow any pretension to a right of being heard as one of such
Garrigues, (1 Binney, 152,) to the present time, 3 . . © e , -
_persons, My experience in appeals from magistrates’ convic-

Reazon, common sense, and the umversal understanding in such 7, 1 b ive. b Feient to full .
a case, leads to this result; but are there may direct authorities . 11008 has not been extenstve, but suficient to tully appreciate

upon the point ? {your article, as well ar to fer] that to be of couusel for the
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! . . . . . .
appellants in such cases is often one of the dirtiest (it I may | show with suficient certainty the particular offence, with time,
be allowed the expression) portions of a barrister’s legitimate ' place, &c., 80 as to enable the defendant to make use of it if
duties. In the large majority of cases, counsel must feel " brought up forthe same offencea second time, Alowing amend-

they aro using their knowledge of the law to protect ** notori-
ous offenders, wilful Sabbath-breakers, and violators of the
wholesome restrictions on inn-keepers ;' yet, so far as I under-
stand the rules of the profession, they are not at liberty to
refuse o retainer from such persons for such a purpose, if the
Jaw is clearly on their side. The evil is certainly in the law
itself, not in those who take advnaatagse of the law, or in those
who aid them in doing so.  Au alteration in the law, then, is
the proper remedy. You suggest three methods of amend-
ment—1. A uniform mode of procedure in all cases of sum-
mary convictions, and giving a full set of forms of convic-
tions. 2. To transier the jurisdicticn io the cures mentioned
to the Division Court. 3. The aupoirtme..l © .. harrister of
five years standing, as clerk in each petty sessional division,
at n fixed salary. Any and all of these methods would no
doubt lessen the evil complained of, yet they have their objec-
tions. Any set of forms that could be drawn up would not,
in all probability, be sufficient to meet the variety of cases in
which mogistrates now have summary jurisdiction, and even
if it was, I need not tell you that furmal defecte in the convic-
tions would still not be unknown to the courts ! Again, the
Divisieu Court. already have sufficient business to get through
without giving them a large portion of the preseat duties of
magistrates, DBesides, this remedy would in most cases incon-
venience the public, by compelling the narties and their
witnesses to go further for redress than at present. And,
lastly, the appointment of a barrister of five years standing
as clerk to the petty sessions, would increase expenses and
by no means insure a certainty of the convictions being con-
firmed on appeal. They are difficult documents to draw, and
it would be easy to mention cases where they bave been
quashed for defects in form, although drawn up by counsel of
more than fiva years experience. I remember ore case in
which the conviction was drawn ap by one lawger and passed
under the supervision of two others, and yet was quashed for
s defect in form. Now, a remedy fo be effective should be
certain in all cases, and if possible inexpensive; and if, at
the same time, free frcm inconvenience to aby one, 80 much
the better. The amendment in the law, thep, that I would
suggest as coming nearer to these desiderata than any other
1 know of, is t» allow amendments afler the appeals are lodged.
If the formal convictions could be amended as fast as the coun-
=ci for appellants suggested defects, we should hear little
about appeals for the future. Ln ninety-nine cases of appeal
oat of every hundred, the appellants rely solely upon picking
boles in the formal convictions, and if these holescould be
stopped as fast as discovered, I am satisfied that appeals
would be very rare. I can see no objection to allowing such
amendments, for the object of the law in requiring so much
technicality to be observed in drawing up a conviction, is not
in order to try the magistrate’s legal knowledge or to place
difficuliies in his way, but to insure the record of his proceed-
ing, containing enough to show his jurisdiction over the case
and under the circumstances in evidence before him, and to

ments assuggested wouldimprovethe rocord forthese purposes

Every man has his hobby on most suljects, and this per-
haps is mine with regard to conviclions, and may preveot my
seeing difficulties in the way of amendments which others will
seo; but I have made ‘ my suggestion,” and if worthy of
publication it is at your disposal. It dves not deal with any
but technical defects in the formal convictions. These alone
I consider have caused the evil complained of, and if a remedy
is found for them, the law regulating convictions might in
other respects be left unaltered. Yours, &e¢., W. B,

Barrie, Dec. 28th, 1863.

[Our thanks are due to our correspendent for his sugges-
tion. Want of apace, however, prevents any further obser-
vations from us on this subject at present.—Eps. L. J.]

To Tae EvitTors or Th® Law Jouryaw.

GexTLEMEN,—I notice in your last number of the * Law
Journal” your very apprupriate remarks on the importance
of some alteration being needed in the practice of * summary
convictions b re magistrates.”

As you truly say, notorious offenders often come off ““scot
{ree,”” through some technical informality in the proceedings.
This fact is becoming so notorious, that well-disposed particg
are not inclined to lny complaints against the violators of the
law, knowing that the accured, if convicted, will appeal, if for
no other purpose than to compel the complaivart to spend
time and money for the purpose of appearing agninst them,

Some consciencious poor mun Iays a complaint against a
notorious Sabhath-breaker, who is duly convicted perhaps
without the shghtest palliating cavse. The convicted appeals.
The complainant must employ counsel, take his witnesses to
the sessions, and lose two or three days—or not appear; and
in case the latter course is adopted, the conviction is quashed,
and perhaps with costs.

The fact is, numbers of crimes go unpunished from this
very reason. Still the press is erying out that “ crime is on
the increase.”” Aund why should it not be, where it is virtually
encouraged?

I will give a case that occurred at our last sessions in this
county. A complaint was lnid before n magistrate against a
tavern-kpeper for keeping a gambling-house. The tavern-
keeper was duly summoned, and several wi*aesses were exan.
ired on both sides. The guilt of the tavern-keeper was clearly
established to the satisfaction of the bench of magistrates, who
fined the accused in a moderate sum, who gave notice to the
complainant of his appeal, but did not enter into bonds, as the
statute enjoins. The respondent, being a poor labouring boy,
took no heed of his notice of appeal, and did not appear at the
sessions. 'The case was called on, and, no one appearing, the
conviction was quashed.

Query, could the appenl be legally entertained, when no
bounds were entered into by the appellant?  And if no appeal
lay, would not the convicting justico be held harmless by
enforcing the conviction by distress warrant?
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His Hooor the County Tudge was .t acting as chairman
at the time, being ill thit day. or no doubt he would
have called for tho necessary papers precedent to the appeal,
and, not finding bonds entered into, would pot have enter-
taioed the appeal.  Your opinion will oblige

A Jusvice oF TRE PEACE.

Dec. 28, 1863,

P.S.—The conviction was made pursuant to o by-law of tho
County Council for tho suppression of vice, &e.

[We are not at all aatisfied that our statute regulating
appeals from summary convictions requires a recogoizance in
every easo to be entered into by he appellant.

The statate seems to proviao for aw appeal under threo
different states of circumstances.

1. In case a person, complainant or defendant, thinks him
self agprieved by an order, decision or conviction, and within
four days after conviction, &c., gives to the other party, &c., 8
potice in writing of his intention to appeal, &c.

2. And in case of “an appellant in custody,” if ho either
remziog in custody or enters into a recognizance with two
sufficient sureties, &e.

3. Or, in case * the appellant be on bail,” if he enters into
such recognizance as afuresaid,—

Such appellunt may appeal, &. (Con. Stat. U.C. cap. 114.)

The recognizance, therofure, would appear to be required
only in case of an appellant in custody or on bail. If the
appellant be neithor in custody aor on bail, no recognizance
seems to be required. We kuow of nothing to prevent the
party convicted paying the fine and costs, reserving his right
of appeal, in which case no recognizance appears to be neces-
saty (In re Muson and Sessions of York and Leel, 13 U. C.
C. P, 159).

Of course if a Court of Quarter Sessions, without having
Juricdiction over an appeal, quash a coaviction, the order
quashing the conviction would be a nullity, and the conric.
tion, notwithstanding, open to be enforced in the ordinary
manner,—Los. L. J.]

I

To rae Epitors or tae Law JOUuRNAL.

notice which he mentions. (15.) But the question appears to
have been sdjudicated upon in o case to which Puley makes
no reference. { L'he Queen v, Justices of Middlescx, 3 New Sess.
Casges, 152.) There it was held that notive ui appeal from a
magistrate's conviction is in the nature of process, and eannot
be logally served on s Sundey. {I6.) And it ia clearly decided
that service on Monday, whero Sunday is the last of the four
days for sorvice of notice of appeal, is not sufficient.
{ Reg. v. Justices of Middlesex, 2 Dowl. N.S. 719; Aspsell v.
Justices of Lancashire, 16 Jur. 1067, n. ; Peacock v. The Queen,
27 L. J. C. P. 224; Pennell v. Churchwardens of Uxbridge,
5 L,T. N.S. 685.)—Ens. L. J.]

Law of insolvency— Favored creditors—Judgments by default.
To rue Epirors oF THE Law Jour~aL.

GeNTLEMEN,—Since the enaciment of our Provincial Stetute
respecting preferential assignments, the apparent ohjoct of
that law is frequently defeated by a proceeding Lpon the
legality of which I would ask your opinion.

The statut~ seems to have in view the preventing of any
one creditor from obtaining the proceeds of all the debtor’s
effects, to the exclusion of others; but should the debtor be
disposed to favour a particular ereditor, he takes one or other
of these courses :

1. If no creditors have sued, the favoured creditor institutes
a suit, the proceedings are carried on quietly, and judgment
is taken, thus obtaining for such creditor a priority; or

2, If another creditor has sued, or if several have done so,
appearence is entered and defence made to all but the suit of
the favoured creditor, who is allowed to take a judgment by
default, and thus becomes in effect a preferential creditor.

Bo pleased to state whether or no a question as to the vali-
dity of such judgmeots has ever avisen the courts, und, if so,
mention the case or cases

If there are no cases reported, an expression of your own

views will oblige.
Your obedient servant,
Prescott, Dec. 22, 1863.

[ We refer our correspondent to Young v. Christie, 7 Grant,
312, where he will find the question which he raises discussed

Gextiesex,—You will much oblige by giving mo your
opinion upon a question about which there is much diversity .
of opinivon among the profession in this city. The question is |
this, if the last day for service of notice of appeal from al
magistrate's conviction fall on a Sunduy, can notice of appen!
be served on that day? If mot, would service on Monday be

sufficient ? Yours faithfully,
. A BARRISTER.
Hamilton, December 11, 1363.

[Paley, in his most useful work on Summary Convictions, ‘
doubts the sufficienoy of service of notice of appeal on Sunday,
but at the same time argues that the service of such a paper
on & Sunday does not appear to be prevented by sny statute,
{Paley on Convictions, 4th edit. 312.) e refers 1o nmiceal
which may be legally served ou a Sunday, and does not |

attempt to distinguish between a notice of appeal and the |

and decided. The iaw as to the estates of insolvent debtora
is any thing but satisfactory. It is sv imperfect as to be
liable to be defeated by endless subterfuges, and yet the
Legislature does not appear to be equal to the task of amend-

’ ing it.—~FEos. L. J.}

)

"MONTHLY REPERTORY.
COMMON LAW,

C. P HerMANN v. SENSECHAL
Notice of action—KFalse vnprisonment—24 d: 25 Vict. ch. 99, sec. 33
—Dona fides— Reasonable belicf.

In an action fur false imprisonment, the defendant is entitled to
notice of action, under scct. 83 of the 24 & 25 Vict, ch, 99, if he
honestly believed in the guilt of the plaintiff, and also believed that
he (the defendant) was cxercising a legal power; and this is so,
although it be also expressly found by the jury, that the defendant
did not reasunably so believe, the jutter finding beiog i such case
immaterial.
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Q. B. Resce v, CHAFFERR,

Dractice— Compulsory reference—Action on attorney’ 2 bill—Matter of

account— Defence on ground of negligence or special ayreenent,

in an action by one attorney againat another to recover the
amount of his bill for business done as nn agent, there being a dis-
pute as to items, and also a defence set up on the ground of pegli-
gence, and a special agrecment that the business should be done for
agency charges. and o judge having made an order at Chambers to
refer the matter to the arbitration of the Master, under the com-
pulsory powers of the Common Law Procedure Act, this Court
refused to disturb the order, the Master being the proper tribunal
in such a case; and it not having been made to appear that “he
dispute 88 to items was 60 entirely distinct from the other mat.er
of defence, that the Jatter could well and conveniently be tried by
o jury.

Q B.

Bill of Exchange—Drawing and indorsing in name of dead or non-
existing person— Declaration—Travers. of indorsement— Defence
—Consideration—Delivery of goods belonging to intestate—Taking
out administration.

Goods, the property of an intestate, were delivered to the defen.
dant by a brother of the deceased, who assumed to have possession
of them; and the defendant accepted a bill for the price, drawn in
}i3 presence and with his asseat and at the desire of the brother,
in the name of the deceased, and at the same time indorsed in that
pame to the brother and deliverod to him. The brother's executor
sued the defeadant on the bill which was described in the declara-
tion, not as drawn by the brother in the name of the deceased, but
as drawn and indorsed by the deceased, and the defendant denied
the indorsement so alleged.

Held, that he could not be allowed to deny it; and that even
although the plaintiff had joined issuc on the traverse, the plaintiff
was entitled to the verdict thereon,

Held also, there weas good consideration, and that the plaintiff
was entitled to recover.

Asupirer, Exxcuror or Janes Pero, v. Bryax

Q. B. GorTtoy v. Hart,

Practice—Error— Exccutors— Action against—Death before verdict—
Entry of judgment—Alterations of judgmeiit by Court of Evror—
Effect of as to time—Entry nunc dpro tune—Jurisdiction of court
below to alter its judgment after judgment in Eryor.

An action having been brought against one of two executors, he
died after the Assizes opened, and before trial. The verdict was
for the plaintiff, and the judgment was entered (de donis propriis)
within two terms afterwards, DBut error was brought by the
defendant’s executor, and the Court of Exchequer Chamber altered
the judgment b%' entering it de bonis testatoris et si non, drc., costs,
instead of a judgment de donis propriis. The plaintiff, as it now
appeared on the record that the original defendant had died, and
the final judgment was beyond the two terms after verdict, applied
to this Court to amend its own judgment in accordance with that
of the Court of Error, and to allow him to abandon the proceedings
in Error on payment of all costs. The Court, doubting whether 1t
had power to grant such a rule, and, also, whether it was neces.
sary, refused it, as the position of the parties nad sltered.

Q B. Larcuix v. Euis,

Arbitration— Award—Seiting azide—Matier in difference not consider-
ed—Application to arbitrator for time to obtain and examine a wit-
ness—Materiality of witnest evidence— Ezercise of arbitrator's dis-
crelion.

When an application has been made to arbitrators to afford time
to obtain and examine a witness who is absent, and they have
honestly (even although crroneously) exercised their discretion as
to the materiality of his evidence, and have refused the postpune-
ment applied for, their award will not be get aside on that ground;
and, semble, that a case of legal misconduct must be made out against
the arbitrators to induce the Court to take that course; or that, at
ail events, there must be clear proof that substantial injustice has
been suffered by the party opplying.

Q. B. Davis v. Bowgy,

Attorney and client—Country client and London agent—Death of

country client— Revocalion of agesc s authoruty.

A country attorney, being rvetained to conduct an action {on
behalf of an in.ant) in which he obtained a verdict, employed, in
the latter tages of it, a London attorney as his agent, and died
before judgment was eigned. The Loudon attorney wrote to the
clicnt in the country, stating that he bad acted as the agent, and
proposing to continue so to do; and, receiving no answer, taxed
casts, and signed final judgment without the knowledge of the client,
Mennwhile the client, without any notice either to him or to the
defendant, had employed another attorney. The Court refused a
rule to eet aside the taxation, the plaintift’s remedy, if any, bein3
against the attorney.

Corx v. Tur Huir Dock Compaxy,

Q. B.

Practice— Venue—Cause of Action— Expense.

Where the cause of action arose in the country, and the venuo
had been changed from London thither.,

Held, that it was no ground for bringing it back to London that
a3 sittings thero would be far more frequent than the assizes, it
would be more convenient for the plaintiff to try there than in the
country, and the expense would be not much greater.

Q. B. Arcey v, CLARR, EXECUTRIX,

Altorney and client—Liabilits of Attorney for negligence—~ Retainer
Jor purchaser to complete a purchase—Duty of Altorney lo make
enguiry into title of seller. ’

Aun attoroey had been employcd by the pisintiff to completo o
purchase of o leasehold property which the plaintiff had made at
an auction, on conditions which stipulated that he should take “an
under lease,” and not demand an sbstract of vendor’s title nor
enquire into the title of the “lessor.” He made no enqnuiries, but
simply got a pretended lease exccuted by the seller. who had sold
fraudulently, without any title whatever; tho lease itself not even
reciting any title; and the pretended seller giving actual possession,
and pot having any deed or ducument in his possession to adduce
a3 any evidence of title, hed he been asked for such evidence; and
the purchaser was evicted by the real owner,

Held, that there was evidence of negligence on the part of the
attorney ; and

Held also, that the proper measure of damage was the sum the
plaintiff had to pay to obtain a title with interest and without any
deduction for rent, ashe was liable over to the true owner for mesne
profits during the time he had occupied as owner,

CHANCERY.

L.C Girzaves v. Pamse,
Married woman— ortgage — Buvety for husband—Bankrupley—
Equity to a settlement.

A married woman being soized jointly with her husband, as of
real estate. of which she was seized before her marriage, but of
which no settlement had been made, joined with him in a mortgage
in fev of the said estate. in order to secure her husband’s debt,
subject to a proviso for redemption by way of reconvefvunco to her
use, The husband became bankrupt and the wife filed a bill by
her next friend, against the assignees, alleging that the mortgaged

roperty was her only means of support, and praying that it might
{;e exonerated from the charge out of the husband’s estate in bapk-
ruptcy, and that her husband's interest in the mortgaged property,
or the equity of redemption thereof, might be secttled on her and
ber children.

The assignees waiving their right to redeem, the wife was do-
clared to %e entitied to redeecm the mortgage, and with her
husband's consent, & scttlement for her and %er children was
directed ; but

Semble, a married woman would not be entitled to an equity toa
settlement of such an estate, as against an adverse party.
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V.C.S. Eso v, Tarae

Will— Adminstration—Locke Kings Aet—1% and 18 Vie. ¢, 113,

Gift of personal estate ** subject to the payment of my debts,
funeral and testamentary expenses.”

Held, suificient indication of testator’s intention to exonerate his
reality {rom a mortgege debt.

L.C. WerimzreLL v, WerRERELL

Will — Construction— Vested interests — Great grand children—Re-
MOiENEss,

A testator bequeathed the annual interest only of the residue of
his property, of whatever kind, in as many equal parts as might be
children of WV, share and share alike as each of the said children
came of age. Andin case any one +f the said children should die
without any children, then and in that case, bis or her share of the
said annual interest, should develve to the surviving children, share
and share alike.  And so on successively, until the whole amount
of the said interest of the said residue should come into the hands
of the grandchildren and great grandchildren of W,

Held, that the children of W. took vested life interests subject to
the gift over to the survivors, in case of the death of any of them
without children; and that the gift to the grandchildren and great
grandchildren was not void for remoteness, but was a valid and
effectual gift of the corpus.

V.C. S. Girus v. Daniee.

Purchase from client—Pressure— Undervalue—Temporary deprecia-
tion.

A purchase of mortgazed property by the solicitor of the mort-
gagor, being also the solicitor of the mortgagee at a time of
temporary depreciation of the property, without any instructions
from the mortgagee, or any purpose of apparcat benefit to him
can scarcely be a valid transaction.

Where 2 purchase by a solicitor from his client is defended on
the ground of the intervention of other professional assistance, it
noust be shown that the new edviser had a proper opportunity of
discharging his duty. If it appears that the purchaser from his
Iate client 13 aware, or takes any advantage, of a neglect of duty on
the part of the new adviser, but especially if he withholde or
suppresses any information of importance, the transaction is
vitiated.

L.J.

BantLEY V. MACKAT.
Deed— Rectification—Lapse of time.

Where a deed of family arrangement has been acted upon for
thirteen years, snd no fraud is imputed, the Court will not set asido
or alter such deed on the mere allegation by some of the parties to
it that its provisions did not carry out their intentions.

BANKS ¥. BRAITUWAITE,

V.C.R.

Will— Construction— Gift of income of fund— Annuity, perpetual or
Jor life— Cesser on death or alienation.

A testator gave his residuary personal estate to trustees, upon
trust, to invest £10,000 in copnsols, and to retain so much thereof
88 would realize the clear yearly income of £150, and to pay the
dividends to H. until he should become a bankrupt, or his interest
should by assignment, charge, or any other ieeans whatsoever,
become vested in any other person, in which case the trust for his
beaefit was to cease,; and, subject to the aforesaid trust, the sum ot
£10,000 was to become part of the residue. H. died without be-
coming bankrupt or assigning his interest.

Held, that the gift of income to H. was not perpetusl, but ceased
with his life.

L.C
Demurrer to part of bili—Sut against bankrupt—Solicitor- Fraud
—Partics—Devise to A for her sole use and benefit,

On a demurrer extending to part only of a bill, a defence founded
on the plaintiff’s incapacity to sue, cannot be raieed. A bankrupt
solicitor is not a necessary psrty to a suit for setting aside a deed

Giroert V. LEWIs,

| alleged to have been fradulently obtained by him for his own benefit
, before his bankruptey,
A demurter by o bankrupt solliciter to 8 part only of a Lill, filed

" in =uch a suft against him and his assignees, alleging fraud on his
“ part, without sufficiently stating in what it consisted, and sccking
I discovery from him, merely asincidental to the relief prayed,
allowed.

Seinble, 3 dovise to a testator's widow, “for her sole use and
benefit,” without the intervention of trustees, does not give her a
separate estate.

M.R.

Practice—Inapacity of defendant from age and illness— Appointment
of guardian.

When a defendant to a suit, not required to put in an answer, was
aperson of great age, and had been atilicted with a paralytic stroke,
and was incapah'> of giving a continuous attention to business,
but whoso healtn was not absolutely destroyed, the court declined
to appoint a guardian to act for him in the suit; but the Court
insinuated that if, in the course of the cause, it became necessary
to obtain his consent to an arrangement or compromise, it mig
be necessary to appoint a guardian,

Steew v. Coss,

L.C

Trustee—Breack of trust—Acquiescence by cestui que trust— Release.

A trustee, who had committed a breach of trust in allowing his
co trustee (the father of the cesfui gue trust) to deal with the trust
fund, received from the cestui gue trust a memorandum releasin,
him from all Hubility in respect of the breach of trust, which
release was giver at the father's request.  After his father’s death,
and ten years after ataining his majority, he filed a bill to :nake
the co-trustee liable in respect of the breach ot irust.

feld, that the claim was barred by tie acquiescence and release
of the cestui que frust, and that the telease was, under the circum-
stances, a valid discharge.

Farraxt v, Braxcuronp.

M.R.

Practice— Petition— Fund not dealt with for a long period— Payment
o legal personal representative—DPresence of persons beneficially
entitled.

When a fund in court hes not been dealt with for many years,
the court will not order it to be paid outsto the legal personal
representatives of the claimants, but requires the persons benefi-
cially interested in it to be brought before the court.

Epwarps v. Harver.

i
| APPOINTMENTS TO OFFICE; &c.

NOTARIES PUBLIC.

DONALD McLENNAN, of Guelph, Ex}nlro. Barristerst-Law, to be 2 Notary
Pablic fo Upper Cansda  (Gazetted Dec- 12, 1503,)

J'HN H. DUMBLE, of Cobourg, Eaquire, Attorney-at-Law, to bs a Notary
Public i Uppec Canads. (Gazetted Dec. 26, 1863.)

CHARLES H. MOXGAN, of Stratford, Esquire, to bo a Notary Public in Upper

(Gazetted Dec. 26, 1663.) Fpe
CORONERS,

ALEXANDER STEWART, of the Village of Hecnavsvills, Esquire, ¥.D,
Assaclate Corouer, County of Simeve. (Gazetted Dec. 12, 1863.)

JOHN BURTCH. of the Village of Brucafield, Erquire, ¥.D.. Associate Coroner
Uaited Counties of Huron and Bruce. (Guzstted Doc. 12, 1863)

JOIN D KELLUCK, of Perth, Exquire. M.D.,, Associato Coroner, Associato
Coroper, United Countics of Lanark and Renfrow. (Uazettod Dec. 26, 1863}

SNLOMON W. DAVISON, of tha Village of Newczatle. Esquire. M.D. Azsocizts
Ongt;tr, Uufted Countice of Nortbumboriand and Darhsm. (Gazetted Dec. 2¢,

18

JOHUN KELLY, of Ssult Ssinto 3arie, Esquire, M.D., Associsto Coroner, Jadi”
cial Distiict of Algoma. (Gazetted Dec. 26, 1563.)

TO CORRESPONNENTS.

“B. B”—CUoder “ Dizision Courts.”

“W B" — A JUsIrE OF THE PLACE” — “ A BaRrISTER” — ¥ L. B.” — Urder
¢ General Correspondoaco.”




