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The second edition of this work appeared eleven years ago.

A great part of the present edition consists of entirely new
matter, and the whole book has heen recast and rewritten.
It is much enlarged and, it is hoped, improved. The end
aimed at, however, has always been, as expressed in the
preface to the first edition, “to exhibit, in as compact a
form as the wide scope of the subject permits, the Law of
the Canadian Constitution in reference as well to our position
as a Colony of the Empire as to our self-goyernment under

the federal scheme of the British North America Act.”

W. H. P. CLEMENT.

15th Novemher, 1915,
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LAW OF THE CANADIAN CONSTITUTION

Parr I—ImperiaL LimiraTions,

CHAPTER 1.
OUTLINE SKETCH,

The Colonial Status: Consequent Limitations :
In the study of the Canadian Constitution the first
fact which challenges attention is that the Domin-
ion of Clanada is a British colony; possessed, it is
true, of large powers of self-government, but hold-
ing those powers under a statute passed by the
Parliament of the United Kingdom of Great Britain
and Ireland. This statute is ** The British North
America Act, 1867,”" under which Canada (as it
stood under the Union Aet, 1840), Nova Scotia and
New Brunswick were federally united into one
Dominion under the Crown of the United Kingdom.
It was no part of the scheme of Confederation to
alter in any essential respect the colonial relation-
ship or to weaken the C'rown’s headship; and there
is nothing in the Act to indicate a surrender in any
degree by the British Parliament of that cardinal
principle of the Constitution, the supreme legisla
tive authority of the British Parliament over and
throughout the British Empire. Our colonial posi-
tion suggests at once two lines of limitation upon
Canada’s powers of self-government : First, that she
cannot legislate as to the Imperial Constitution;
and, secondly, that she has no power to change the
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essential framework of her own as provided in the
British North America Aect, unless, indeed, power
to that end is conveyed to her by the Act itself.

Imperial Constitution: — Attention, therefore,
must first be given to the Imperial Constitution.
What are the essential parts of the frame-work
provided by the constitution for the government
of the Empire?

The Crown:—First, there is His Majesty the
King, who, by and with the adviee and consent of
the two Houses of the British Parliament and by
the authority of the same, may make laws binding
in all parts of his dominions; who is also the execu-
tive head and chief executive magistrate by whom
or in whose name are performed the most important
acts of government throughout those dominions,
and, indeed, throughout the world; and who, in all
relations with foreign powers, represents and em-
bodies the British nation. Acting, as always, under
the advice of the British Ministry, he constitutes
the Crown in Council and controls the executive
government of the Empire in due subordination to
the sovereign legislature, the Crown in Parliament.
Clearly no colonial legislature has authority to in-
terfere with the position of the Crown in its rela-
tion in either of these aspects to the government
of the Empire.

The British Parliament :—This naturally leads
to an examination of the nature and extent of the
legislative power lodged in the King in Parliament,
or, to use the common phrase, the British Parlia
ment. It will appear that for the whole British
Empire legislative sovereignty resides in the Par-
liament of the United Kingdom. No power, not
even its own, can tie its hands. No Court within
the Empire can pronounce its Aets ultra vires.
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A Constituent Assembly:—And, first, it is the
only constituent assembly in the full sense within
the Empire. That unwritten growth of the ages,
the British Constitution, confides to the King
in Parliament power to alter the Constitution
itself. That principle, it will appear, can have no
place in the written constitution of a colony except
as given a place there by the same power which
gave the constitution. And this fact calls for a
careful study of the question: To what extent have
constituent powers been bestowed upon Canadian
legislatures?

Supreme throughout the Empire:—The Parlia
ment of the United Kingdom is a body possessed of
a dual character. It is at once a local Parliament
for the United Kingdom (as its name, indeed, im-
plies), and an Imperial Parliament. As will ap-
pear, its enactments are prima facie for the United
Kingdom only, and when it would legislate for the
Empire it must make its purpose clear by ** express
words or necessary intendment.”” No one doubts,
however, that it may make laws to operate in the col-
onies. How far it should do so is a matter of Im-
perial policy and statesmanship, and not, therefore,
matter for discussion in a work of this character,
dealing with legal limitations and not with conven-
tional restrictions. How far it has done so is a
practical question of great importance,

Resulting Limitations on Colonial Powers:—
[t naturally follows that no colonial legislature can
make laws repugnant to Imperial Acts extending to
the colony. This constitutes a third limitation upon
the power of Canadian legislatures, and it will be at
once apparent that the extent to which Canadian leg-
islative power is limited along this line depends upon
the answer to the question: What Imperial Acts ex-
tend proprio vigore to Canada? The British North
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America Act is itself one of such Aets, and most of
the cases touching the question of legislative juris-
diction in Canada, particularly as between the Par-
liament of C‘anada on the one hand and the provin-
cial legislatures on the other, fall logically within
this branch of our subject. But for obvious reasons
those cases which touch the question of the distribu-
tion among Canadian legislatures of Canada’s
rights of self-government and which raise no prac-
tical question of competing Imperial legislation,
will stand for discussion later,' as one of the main
topies of this book.

Tmperial Acts Extending to Canada: — Apart
then from the British North America Aet, it will
be shewn that with reference to various matters of
great moment the law in foree in Canada is to be
found in Imperial statutes. There are British Aets
of Parliament wholly or partially in force here re-
lating to (1) Naturalization of Aliens, involving
questions as to British, Canadian, and Imperial
citizenship; (2) The Army and Navy, involving
questions as to Canadian participation in the wars
of the Empire and the right of self-defence; (3)
Navigation and Shipping, involving questions as to
the position or even existence of a Canadian mer-
cantile marine, as to admiralty jurisdiction, and as
to Canadian control over the ** territorial waters "’
which for many thousands of miles wash the
(Canadian coast: (4) Copyright, involving ques-
tions of interest to Canadian publishers of books,
to say nothing of their readers; (5) Fugitive Offen-
ders, forming with Canadian and other colonial
legislation an extradition code within the Empire;
besides many other Aets of a miscellaneous char-
acter which in matters, some of great, others of tri-
fling moment, give law to Canadians. With regard

'See Part I1.: “ Self-government.”
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to all these Acts it must not be understood that they
entirely debar Canadian legislatures from making
any laws in relation to these subjects.  As will ap-
pear, Canadian laws may well stand side by side
with Imperial laws upon the same subject matter;
they are void only to the extent of their repugnancy
to such Imperial laws but not otherwise.

Territoriality :—Turning next to consider terri
torial limitations upon legislative power, it may, it
is conceived, be said with striet propriety that there
is no such limitation capable of judicial enforeement
in British Courts in the case of the British Parlia-
ment, but that the weight of authority at present
favours the proposition that there are legal limita
tions of which the Courts must take cognizance
which prevent the making of laws by Canadian legis-
Jatures in relation to persons, property, and acts
beyond the limits of the Dominion or the enacting
provinee, as the case may be. What those limita-
tions are is manifestly a question of great practical
importance in Canada, calling for careful study.
To solve the problem as to colonial or Canadian
legislation generally where no express words of limi
tation along this line appear in the colony’s charter,
Imperial Aet or other, will doubtless aid in arriving
at the true meaning and effeet of certain express
words of limitation which oceur in the British North
America Aet as touching provineial legislation.

Part L. of this book will deal with Lmperial Limi-
tations npon Canadian powers of self-government.
Some of those limitations are matters of principle
arising from the faet that Canada is not a nation
entitled to international recognition, but is a British
colony ; while others are, in a sense, aceidental, aris-
ing from the existence of British statutes extending
to Canada.




6 CANADIAN CONSTITUTION @ IMPERIAL LIMITATIONS,

Part II. will deal with Canadian Self-Govern-
ment under the scheme of the British North America
Act, 1867, and its various amendments, with par-
ticular reference to the division of the field as
between the Dominion Government on the one hand
and the various provincial governments on the other.
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CHAPTER IIL
Tue Crows IMPERIAL.

The British form of government is monarchical.
The common law of England, the basis of our con-
stitutional law, recognizes only one person as exer-
cising authority without commission from any other
within or without the realm. That one person is
the wearer, for the time being, of the Crown of the
United Kingdom of Great Britain and Ireland. Who
at any moment of time may wear that Crown is now
determined by statute. By the Act of Settlement'
(as it is usually styled), passed in 1700, the Crown
was settled upon the Electress Sophia of Hanover
and the heirs of her body, being Protestant. The
descent is hereditary but the title is statutory. The
right to our allegiance ** rests wholly on the Act of
Settlement and resolves itself into the sovereignty
of the legislature.’” *

The law makes the King.” The legal theory of
British jurisprudence is that further back than any
Court will look there was, as part of the common
law of England, a fundamental law of the constitu-
tion governing the kingship: ‘‘the original right
of the Kingdom and the very natural constitution
& of our state and policy.”” The King is the head
of the nation both for purposes of legislation and
administration, but in the eye of the law he never
acts alone. In legislating he is the King in Parlia-

———

12 & 13 Wm. IIL ¢. 2 (Imp.).
* Hallam, Const. Hist. (Ed. 1884) Vol. 111, 181. See post,
p. 166,
* Bracton, L. 1, c. 8,
X *Per Yelverton, arg. 2 St, Tr, 483,
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ment; in executive government the King in Coun-
eil.”

The law governs the King. The British Mon-
archy is a limited monarchy. The duty of the King
as expressed in the coronation oath is ** to govern
the people of this United Kingdom of Great Britain
and Ireland and the dominions thereto helonging
according to the statutes in Parliament agreed on
and the respective laws and customs of the same *’
and the power is commensurate with the duty. The
King, therefore, as has been said, is not above the
law, but under it and bound by it equally with the
meanest of his subjects.  No mandate from him
would carry authority to act otherwise than accord-
ing to law.” There is no power in the Crown to dis-
pense with the obligation resting upon all to obey
the law.

In order to the due performance of the duties
of the kingly office the common law of England
clothed the head of the nation with certain attri
butes, rights, privileges, and powers, collectively
known as the prerogatives of the Crown; some hav-
ing regard to the King’s position in relation to Par-
liament, others to his position as head of the execn
tive government,

Power to alter the law of the land was no part
of these prerogatives.” That power rested exelu-
sively with Parliament; and the lex et consuetudo
parliamenti was as much a part of the common law

"*“1It has been a marked and important feature in our con-
stitutional history that the King has never in theory acted in
matters of state without the counsel and consent of a body of
advisers.” Ansun, Law and Custom of the Constitution, 2nd
Ed., pt. 11, 7; citing Stubbs.

“ Chitty, Prerog. of the Crown, 5; Bracton, 1. 1, ¢. 5; Walker
v. Baird (1892), A. C. 491; 61 L. J. P. C. 92,

"Bill of Rights, 1 Wm, & Mary, st. 2, ¢. 2 (Imp.).

* Royal Proclamations.—The reign of Henry VIII, has been
sald to represent the high-water mark of kingly power; but
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of England as the law which made the King. By
the fundamental law were determined (1) what
should be the constituent parts of Parliament; (2)
their relation to each other; (3) the rights, privi-
leges and immunities of each bhranch; and (4) their
legislative power working in combination. By this
fundamental law, in short, the relations of the King
to Parliament and of each to the government of the
kingdom were regulated. Parliament consisted of
the King and the three estates of the realm, Lords
spirvitual, Lords temporal, and Commons; and its
enactments were promulgated as the Acts of the
King in Parliament. In theory, it would seem that
defects in the law would he discovered by the King
in the course of the administration of public affairs;
wherenpon, in the exercise of the prerogative right
vested in him by the common law to summon the

even he—content to waive the form so long as he enjoyed the
substance of despotism—took care to procure an Act of Parlia-
ment (31 Hen, VIIL c. 8), to give his Royal Proclamations the
force of law. Even thls statute, however, provided that no man
should by virtue thereel suffer in his estate, liberty, or person,
and that the laws and customs of the realm should not be sub-
verted thereby; and it was repealed in the next reign (1 Ed.
VI. c. 12). But as long as the Star Chamber continued to exer-
cise its indefinite jurisdiction to fine and imprison for breach of
royal orders, so long proclamations coniinued to issue, The judg-
ment of Lord Coke and his brethren in the Case of Proclamations
(12 Co. Rep. 74), in the time of James 1., had real effect after
the abolition of the Star Chamber. It was recognized as un-
doubted law that a Royal Proclamation cannot of itself make
a new or alter an old law. When in 1766, Chatham, by Order-in-
Council without statutory authority, proclaimed an embargo
upon the export of wheat in order to ward off an apprehended
famine, the time which elapsed until Parliament met was called
a “forty days' tyranny.” Parliament, indeed, passed an Act of
indemnity, but it explicitly recited that the Order-in-Council
“could not be justified by law.” See further on this subject
Anson, Law & Custom of the Const., 2nd ed., pt. L, 291, ¢t seq:
Broom. Const. Law, 2nd ed., 371, ¢t seq.: Forsyth, 180,

The power of the Crown in Council, without Parliament, to
make laws for conquered or ceded territory, or for the “ planta-
tions,” must be considered later: see post, p. 15.
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three estates of the realm, he would cause Parlia-
ment to assemble in order that the law might (if all
agreed) be altered and the defect remedied. Par
liament, however, once assembled, might address
itself, not merely to the alteration desired, but to
the alteration of the law upon other matters; and
every alteration in the law agreed upon by the King
and the three estates was thereafter part of that
law of the land in accordance with which the King
swore to govern. As it is sometimes, but not very
intelligibly, expressed, the King’s authority as ex-
ecutive head of the nation is subordinate to his
authority as caput et finis parliamenti. The same
idea may be expressed in more modern terms by
saving that the power which makes the law must of
necessity be supreme over the power which simply
carries out the law when made.

The monarchical prineiple stands good through
out the Empire. The expansion of England and
the consequent necessity for adapting the British
(onstitution to the government of dominions beyond
the seas is a comparatively modern matter.

“In the last vears of Queen Elizabeth England had

absolutely no possessions outside Europe, for all schemes

of settlement, from those of Hore in Henry VIII's reign
to those of Gilbert and Raleigh, had failed alike. Great
Britain did not yet exist: Scotland was a separate kingdom,
and in Treland the English were but a colony in the midst
of an alien population still in the tribal stage. With the
accession of the Stuart family commenced at the same time
two processes, one of which was brought to completion under
the last Stuart, Queen Anne, while the other has continued
without interruption ever since. Of these the first is the
internal union of the three kingdoms which, though tech-
nically it was not completed till much later, may be said
to be substantially the work of the seventeenth century and
the Stuart dynasty. The second was the creation of a still
larger Britain comprehending vast possessions beyond the
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sea. This process began with the first Charter given to
Virginia in 1606. It made a great advance in the seven
teenth century; but not until the eighteenth did Greater
Britain in its gigantic dimensions and with its vast polities
first stand clearly before the world.™

This passage emphasizes the modern character
of what may be termed colonial constitutional law;
and the reference to the Charter of Virginia draws
attention to the fact that at first and for many years
the colonies were the care of the Crown in Council.
Parliament in faet, though it grumbled at times,"
did not seriously question the right of the Crown to
settle the form of government for the colonies.’
But the claim put forward by the Stuart kings to
private ownership of the overseas dominions was
successfully contested and it was settled doctrine in
1774 that such dominions were held by the King in
right of his Crown and were therefore necessarily
subject to the legislative power of the Parliament
of Great Britain* They belonged not to the King
but to the Kingdom as expressed in the Coronation
oath.

That the King of the United Kingdom is King
also of all British Possessions abroad has never
been doubted. But in the self-governing colonies
the Crown is associated, both in the work of legisla
tion and administration, with persons and bodies
entirely distinet from those with which the King
co-operates in the United Kingdom. The colonial
legislatures, of which he is the head, are in some
cases modelled more or less nupon the British Par-
liament. Some again have only a single chamber,
And throughout the Empire the qualifications both

* Seeley, Expansion of England, p. 11,

 Egerton, “ A Short History of British Colonial Policy,” pp.
17, et seq.

' See post, p. 15.

*Campbell v. Hall, Cowp. 204,
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for electors and members are of a varying char-
acter, All colonial legislatures however are locally
elected or selected and they constitute, with the
(‘rown, distinet legislative entities. The same is
true of the colonial councils, with whose consent and
advice the local executive government is carried on:
they are of a different and distinet composition from
the British ministry. In this view there are many
governmental bodies throughout the Empire with
varyving spheres of authority, but the Crown is an
essential part of them all; and they form an organie
whole under the Imperial Crown.

The Crown, to put it shortly, is the one and only
common factor in government, Imperial and colon
ial. The British sovereign takes part in the work
of legislation in all legislative bodies, properly so
called, within the confines of the Empire; and he is
also the recognized head of the Executive govern
ment as well of all British possessions as of the
United Kingdom. The C'rown, it has been said, is
one and indivisible,” ** the highest and ultimate
source of all executive authority throughout the
Queen’s dominions ;' and, it should be added, of
all legislative authority as well throughout the
colonies,

A recent case strongly illustrates this oneness
of the Crown throughout the Empire.” One How-
arth had served in the Boer war in South Africa
in the New South Wales forees. It had been agreed
between him and the government of New South
Wales that he was to receive pay at the rate of 10s,
a day. IHe received from the Imperial Government
4s. 6id. a day while on active service, and his conten-

' Per Strong, J., in R. v. Bank of Nova Scotia, 11 8, C. R. 1;
4 Cart. 391,

* Per Higinbotham, (.

Viet., L. R, 349; 5 Cart, 573,
* Williams v. Howarth (1905), A. C. 551; 74 L. J. P, C. 115,

in Musgrove v. Chun Tecong Toy, 14
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tion was that this sum should not be held as part
payment of the larger sum which the colonial gov-
ernment had agreed to pay. The Supreme Court of
New South Wales upheld his claim, but on appeal
to the Privy Council this judgment was reversed.

“The plaintiff,” said Lord Halshury, delivering the judg-
ment of the Board, * was in the service of the Crown and his
payment was to be made by the Crown. Whether the money by
which he was to be paid was to be found by the colony or the
mother-country was not a matter which could in any way
affect his relation to his employer, the Crown.  The learned
Acting-Chief Justice, in giving judgment in this case said,
‘The King has no concern with payments for services ren-
dered in this colony: the obligation is with the Government
of New South Wales:" and, so far as their Lordships can
understand, this is the ground upon which the judgment
rests,  But, with great respect to the learned judge, this is
entirely erroncous, The Government in relation to this con-
tract is the King himself. The soldier is his goldier, and the
supplies granted to His Majesty for the purpose of paying

his soldiers, whether they be granted by the Tmperial or the
colonial legislature, are money granted to the King: and the
Appropriation Act, whenever an Appropriation Aet is passed,
simply operates to prevent it being applied to any other
purpose.  Under these circumstances the money paid was
money paid for the service rendered to the King and no
other payment could possibly be due upon the contract de-
clared on.”

In an earlier case Bacon, V.C'., held that a con-
viction for felony in New South Wales operated
to forfeit to the Crown in England property of the
felon situate in England.® The property consisted
of moneys in Court and the Attorney-General of
England applied for payment out. Tt was suggested
by counsel for English relatives that the forfeiture
would enure solely to the government of the colony:

“In re Bateman's Trusts (1873), L. R, 15 Eq. 355
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but, although the point is not expressly noticed in
the judgment, the order was made for payment out
as asked.

In another case,” where in English winding-
up proceedings a colonial government claimed the
benefit of the Crown’s prerogative right to priority
of payment in respect of ('rown debts incurred in
the colony, effect was given to the claim as against
the English ereditors.

As between the Dominion of Canada and its
various provinees the same question arises and must
be dealt with more in detail later. Here it will
suffice to say that the principle that the Crown is
one and indivisible throughout the Empire has been
steadily maintained.

(‘aution, however, must be observed in assigning
too literal a meaning to the word ** indivisible.”
Although, as said by Chancellor Boyd," ‘“ the sov-
ereign power is a unity and, though distributed in
different channels and under different names, it must
be politically and organically identical throughout
the Empire ""—that is to say, the Empire is one
political and organic whole—the fact remains that
the Crown in Parliament and the Crown in Council
in Great Britain and the self-governing colonies
respectively are not one and the same political organ
operating in one and the same sphere. In Canada,
indeed, and in Australia there are still further divi-
sions of the sphere of authority and it is often a
legal question not only where legislative power
over a given subject matter resides, but also
where in particular cases executive power is
lodged and by whom exercisable.  Questions
arise too as to which government has the right

"Re Oriental Bank (1885), 28 Chy. D, 643; 54 L. J, Ch. 330, ,
See post, p. 99, for further reference to this case, ¥
*The Pardoning Power Case, 20 Ont. R., at pp. 249.50,

_
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of appropriation over particular public moneys or
of administering particular public properties. The
result is, as will appear later, that the various gov-
ernments throughout the Empire have often and
necessarily been treated in the Courts as distinet
and separate entities, as witness the frequent
litigation between the federal and provineial
or state authorities.

It may be said that from the earliest days of

colonial history British policy has favoured the prin-

ciple of local self-government. Of necessity the
(rown’s executive authority has been lodged with
officers, usually styled Governors, resident for the
time in the respective colonies, and acting as a rule
by and with the consent and advice of a local coun-
cil.  The assent of this officer on behalf of the C'rown
has invariably been required in order to the valid
enactment of laws in the colony. Local assemblies
were anthorized by the earliest charters and Gov-
ernors’ commissions, and in 1619 the first colonial
assembly ** broke out '’ in Virginia." That this
grant of legislative power might come from the
Crown in the first instance was, as already men-
tioned, not seriously questioned in Parliament, and
is distinetly affirmed in a well-known judgment of
the Exchequer Chamber in 1870 :—

“ We consider these doubts as to the powers of the Crown
and of the local legislature to be unfounded. There is

“* Hutchinson speaks of it as ‘breaking out,’ and Professor
Seeley has repeated the expression. But, in fact, it was duly
summoned by Yeardley according to the instructions he had
received from home ”: Egerton, p. 32. The phrase is, neverthe-
less, very suggestive of something in the blood of Britons.

" Phillips v. Eyre (1870), L. R. 6 Q. B. 20; 40 L. J. Q. B. 28,
The validity of an Act of Indemnity passed by the Assembly
of Jamaica was in question. The Assembly was constituted
under a Governor's commission, and not by any Imperial Act.
It was assumed, but not decided, that Jamaica was a colony
by settlement,
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even greater reason for holding sacred the prerogative of
the Crown to constitute a local legislature in the case of
a settled colony where the inhabitants are entitled to be
governed by English law than in that of a conquered colony
where it is only by grace of the Crown that the privile

of self government is allowed, though where once allowed
it cannot be recalled.”

The right of the Crown in Council to legislate
generally for a conquered or ceded colony until the
establishment therein of a local assembly has never
heen matter of serious doubt, subject, of course, to
the observance of the terms of the capitulation or
cession.  But it is very doubtful if the Crown in
Council could do more than grant a constitution to
a colony acquired by settlement and provide it with
Courts to administer the law;* for it has been con-
sidered that the law of England which emigrating
Englishmen carry with them to their new homes
could not be altered by the Crown alone, but only
by a local assembly or by the Imperial Parliament.”

But when once the right to a local assembly has
been bestowed upon a colony it cannot be reealled

'See the judgment of Lord Mansfield in Campbell v. Hall,
Cowp. 204; with which compare the valuable note (a) to Leith
& Smith's Blackstone, at p. 19: “ It has been said that, in case
of territory acquired by Great Britain by conquest, inasmuch
as the government is not absolutely monarchical, but the auth-
ority to impose laws is vested in the Sovereign conjointly with
the two houses of Parliament, the King therefore alone can
exercise no prerogative right to impose such laws as he pleases,
and consequently that the mode . . . by which the British
laws were introduced into Canada after the treaty of Paris was
of no effect.  See the opinion of C. J. Hey, 2 L. C. Jur., appendix
in Wilcoxr v. Wilcor, and J. C. Jur, vol. 1., 2nd p ]
See also the various judgments in Stuart v. Bowman,
and in appendix to 2 L. C. Jur.” See also Forsyth, 12, et seq.

*Phillips v. Eyre, ubi supra, lays down no wider proposition
than this.

"The question, though interesting, is of no practical import-
ance since the British Settlements Act, 1887, See Anson, Law
and Custom of the Const., 2nd ed., pt. IL., p. ¢

&
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otherwise than by Imperial legislation; the Crown
in Council can no longer legislate for the colony.
It was so held in 1774 by the King’s Bench presided
over by Lord Mansfield.* An Imperial Order-in-
C'ouncil imposing a duty upon exports from the
island of Grenada was held void because

“hy the two proclamations and the commission to Governor
Melville the King had immediately and irrevocably granted
to all who were or ghould become inhabitants, or who had or
should have property, in the island of Grenada—in general
to all whom it might concern—that the subordinate legisla-
tion over the island should be exercized by an assembly.” ®

The commission to the Governor ante-dated the
Order-in-Council imposing the export duty hy
scant three months.

And, again, in 1865 the Privy Council laid
down :—

a

“After a colony or settlement has received legislative
‘institutions the Crown (subject to the provisions of any Act
of Parliament) stands in the same relation to that colony or
settlement as it does to the United Kingdom.”™® !

The King, then, is as much a component part of
every colonial legislature properly so called as he is
of the British P arliament, and he is equally the head
of the executive government of the British Isles and
of every colony. For purposes both of legislation
and administration, the Crown is represented in a
colony by the chief executive officer of the colony by
whatever title he may be designated.”

The next enquiry must be: How is the monarchi-
cal principle dealt with by our constitutional charter,
the British North Amorwu Act, 1%: !

‘Campbell v. Hall (‘owp "04
*The earlier of the two proclamations referred to followed
the Treaty of Paris (1763), and is the proclamation which made
provision for the government of the new British colony of
Quebee. It will, therefore, appear again in this book.

“Re Lord Bishop of Natal, 3 Moo, P. C. (N.8.), 148.
'See B. N. A, Act, 1867, sec. 10,
CAN, CON,—2




CHAPTER III1.
Tue CrowN 1N CANADA,

The Crown as the one common factor in govern-
ment throughout the Empire, was the subject of the
last chapter. Confining attention now to Canada: the
position of the Crown in reference to the government
of C"anada and its provinces, including the arrange-
ment adopted for the Crown’s representation, so
to speak, upon the ground, is definitely set out in
the British North America Act, 1867. This Imperial
Act opens with a preamble which recites that (‘an-
ada, Nova Scotia and New Brunswick had ** ex-
pressed their desire' to be federally united into one
Dominion under the C'rown of the United Kingdom
of Great Britain and Ireland, with a Constitution
similar in principle to that of the United King-
dom.”” It recites further that ** it is expedient, not
only that the constitution of the legislative author
ity in the Dominion be provided for, but also that
the nature of the executive government therein he
declared.”

(‘anada’s future extension to the Pacific coast
was anticipated; and sec. 146° made provision for

"In addresses to the Crown based upon the Quebec Resolu
tions: see Appendix.

*1486. It shall be lawful for the Queen, by and with the ad-
vice of Her Majesty's most honourable Privy Council, on addresses
from the Houses of Parliament of Canada, and from the Houses
of the respective legislatures of the colonies or provinces of New-
foundland, Prince Edward Island, and British Columbia, to admit
those colonies or provinces, or any of them, into the Union, and
on address from the Houses of the Parliament in Canada to admit
Rupert's Land and the North-western Territory, or either of them,
into the union, on such terms and conditions in each case as are
in the addresses expressed and as the Queen thinks fit to approve,
subject to the provisions of this Act; and the provisions of any
order-in-council in that behalf shall have effect as if they had
been enacted by the parliament of the United Kingdom of Great

Britain and Ireland.
Newfoundland has not yet taken advantage of this provision.

o~
e
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carrying into effect, by Order-in-Council, any ar-
rangements to that end. British Columbia joined
the Union in 1871, and Prince Edward Island in
1873, and the Orders-in-Council * uniting them to
(Clanada are, in effect, Imperial statutes. Rupert’s
Land and the North-Western Territory were united
to Canada in 1870," and the Province of Manitoba
was established therein by an Act of the Parliament
of Canada * which was subsequently validated by an
Imperial Act.® This Imperial statute also provided
for the future ereation of other provinces within
the territory by Canadian enactment,” and in 1905
the provinces of Alberta and Saskatchewan were
duly so established.”

To aid in the study of those clauses of the Brit-
ish North America Act, of the Orders-in-Council,
and of the Canadian enactments above referred to,
whiech make provision for what may be called the
machinery of government, in (fanada as well as in
the provinces, they are here grouped together.

But, first, it may be pointed out that C‘anada, as
constituted under the British North America Act,
was divided into four provinces, Ontario, Quebec,
Nova Secotia and New Brunswick. Canada as it
existed under the Union Act, 1840, was to be taken

“These are printed in full in the appendix.

"The order-in-council is printed in appendix.

‘33 Viet, ¢. 3 (Dom.) See appendix,

*“The British North America Act, 1871,” (34 & 35 Viet., c. 28
Imp.), sec. 5. In appendix.

‘2. The Parliament of Canada may from time to time establish
new Provinces in any territories forming for the time being
part of the Dominion of Canada, but not included in any Province
thereof, and may, at the time of such establishment, make pro-
vision for the constitution and administration of any such Pro-
vince, and for the passing of laws for the peace, order, and good
government of such Province, and for its representation in the
said Parliament.

"4 &5 Ed. VIL, caps. 3 & 42, in force 1st Sept., 1905,

* Sec. 5.
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as severed; what had formerly been Upper Canada
was now to form the new province of Ontario, while
Lower Canada was to constitute the new province of
Quebec.” Nova Scotia and New Brunswick retained
their former limits. The necessity for new ma-
chinery, so to speak, for the new provinces of On-
tario and Quebec, as well as for the newly consti-
tuted Dominion, is to be borne in mind in reading
the sections.

Part IIL. of the British North America Act,
under the heading ** Executive Authority,”” contains
the following clauses :—

9. The Executive Government and Authority of and over
Canada ' is hereby declared to continue and be vested in the
Queen.?

10. The provisions of this Act referring to the Governor-
General extend and apply to the Governor-General for the
time being of Canada, or other the chief executive officer
or administrator for the time being carrying on the govern-
ment of Canada on behalf and in the name of the Queen, by
whatever title he is designated.

11, There shall be a council to aid and advise in the
government of Canada, to be styled the Queen’s Privy Coun-
¢il for Canada; and the persons who are to be members of
that council shall be from time to time chosen and sum-
moned by the Governor-General and sworn in as Privy Coun-
cillors, and members thereof may be from time to time re-
moved hy the Governor-General.

* * * * ) * * *

" Sec. 6.

 8ec. 7

‘4. . . . unless it is otherwise expressed or implied, the
name Canada shall be taken to mean Canada as constituted under
this Act,

*2. The provisions of the Act referring to Her Majesty the
Queen extend also to the Heirs and Successors of Her Majesty,
Kings and Queens of the United Kingdom of Great Britain and
Ireland.
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13. The provisions of this Act referring to the Governor-
General in Council shall be construed as referring to the
Governor-General acting by and with the advice of the
Queen’s Privy Council for Canada.

* * ® ® " 5 * *
Constitution of Parliament of Canada.

17, There shall be One Parliament for Canada, consisting
of the Queen, an Upper House styled the Senate, and the
House of Commons.

* * * L > e * »
V. ProviNciAL CONSTITUTIONS,
Executive Power,

§8. For each province there shall be an officer, styled the
Lieutenant-Governor, appointed by the Governor-General-in-
Council by instrument under the Great Seal of Canada,

* * * * * * * *

62. The provisions of this Act referring to the Lieuten-
ant-Governor extend and apply to the Lieutenant-Governor
for the time being of each province or other the chief exe-
cutive officer or administrator for the time being carrying
on the government of the province, hy whatever title he is
designated.

63. The Executive Council of Ontario and of Quebec shall
be composed of such persons as the Lieutenant-Governor from
time to time thinks fit, and in the first instance of the fol-
lowing officers, namely :—

* L * W * * * *
Executive Government of Nova Scotia and New Brunswick.

64. The constitution of the executive authority in each
of the provinces of Nova Scotia and New Brunswick shall,
subject to the provisions of this Act, continue as it exists at
the Union until altered under the authority of this Act.

* * * * * * * *

66. The provisions of this Act referring to the Lieuten-
ant-Governor in Council shall be construed as referring to
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the Lieutenant-Governor of the province acting by and with
the advice of the Executive C'ouncil thereof,
* *® *® * * * - s
Legislature for Ontario,
89. There shall be a Legislature for Ontario, consisting of

the Lieutenant-Governor and of One House, styled the Legis-
lative Assembly of Ontario.

* * - * * * + *
Legislature for Quebec.

71. There shall be a Legislature for Quebec, consisting of
the Lieutenant-Governor and of Two Houses, styled the Legis-
lative Council of Quebec and the Legislative Assembly of
Quebec,

* * * * * * 3 *
Legislatures of Nova Scotia and New Brunswick,

88. The Constitution of the Legislature of each of the

provinces of Nova Scotia and New Brunswick shall, subject

to the provisions of this Act, continue as it exists at the
Union until altered under the anthority of this Act; and the
House of Assembly of New Brunswick existing at the passage
of this Act shall, unless sooner dissolved, continue for the
In'l'lull for which it was elected.
L * * * * *® * *
VI, DistriserioN oF LEGISLATIVE PowERs,

Powers of the Parliament,

91. It shall be lawful for the Queen, by and with the
advice and consent of the Senate and House of Commons, to
make laws for the peace, order, and good government of
(Canada, in relation to all matters not coming within the
classes of subjects by this Act assigned exclusively to the
Legislatures of the provinces:

* E k3 L L] * * *
Exclusive Powers of Provineial Legislatures,

92. In cach provinee, the Legislature may exclusively
make laws in relation to matters coming within the classes
of subjects next hereinafter enumerated ; that is to say.

* B * * * * * *

s
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British Columbia.

The Imperial Order-in-Council * admitting Brit-
ish Columbia into the Union contains these clauses:

10. The provisions of the “ British North America Act,
1867,” shall (except those parts thereof which are in terms
made, or by reasonable intendment may be held to be, specially
applicable to and only affect one and not the whole of the
provinces comprising the Dominion, and except so far as the
same may be varied by this minute) be applicable to British
Columbia in the same way and to the like extent as they
apply to the other provinces of the Dominion, and as if the
colony of British Columbia had been one of the provinces
originally united by the =aid Act.

14. The constitution of the executive authority and of
the legislature of British Columbia shall, subject to the pro-
visions of the * British North America Act, 1867,” continue
as existing at the time of the Union until altered under the
authority of the said Act, it being at the same time under-
stood that the government of the Dominion will readily con-
sent to the introduction of responsible government when
desired by the inhabitants of British Columbia, and it being
likewise understood that it is the intention of the Governor
of British Columbia, under the authority of the Secretary of
State for the colonies, to amend the existing constitution of
the legislature by providing that a majority of its members

shall be elective,®

'6th May, 1871 (Imp.), printed in appendix.

* Before the Union took effect, British Columbia had made the
intended alteration referred to in item 14, above—by Act of the
colonial legislature (No. 147 of 34 Vie.). This statute recites an
Imperial Order in Council of 9th August, 1870, which established
in the colony a legislative council, consisting of nine elective and
six non-elective members, and which gave power to the Governor
of the colony, with the advice and consent of the legislative coun-
cil, to make laws for the peace, order, and good government of
the colony; it recites also the Colonial Laws Validity Act, 1865,
as sufficient warrant for the contemplated change in the colonial
constitution; and then proceeds to abolish the legislative council
and to establish in its stead a legislative assembly of wholly
elective members,
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Prince Edward Island.

The Imperial Order-in-Couneil * admitting Prince
Edward Island contains these clauses :—

That the constitution of the executive authority and of
the legislature of Prince Edward Island, shall, subject to the
provisions of the “ British North America Act, 1867,” con-
tinue as at the time of the Union, until altered under the
authority of the said Act, and the House of Assembly of
Prince Edward Tsland existing at the date of the Union
shall, unless sooner dissolved, continue for the period for
which it was elected ;

That the provisions in the “ British North America Act,
1867,” shall, except those parts thereof which are in terms

: made, or by reasonable intendment may be held to he spe-
( cially applicable to, and only to affect one and not the whole
of the provinces now composing the Dominion, and except
go far as the same may be varied by these resolutions, be
applicable to Prince Edward Island, in the same way and to
the same extent as they apply to the other provinces of the
Dominion, and as if the colony of Prince Edward Island had
been one of the provinces originally united by the said Act.

Manitoba, Alberta, Saskatchewan.

The provisions of the statutes which created
these provinees and provided for their constitution
need not be set out here in detail.* The language
employed in each case as to the Lieutenant-Gover-
nor and his Executive Council, and as to the Assem-
bly and its legislative power, closely follows the
language of the British North America Act, 1867.

The sections above set out or referred to, it may
be said, indicate the constitution of Canada and its
provinces in its essential outline. The details as

* 26th June, 1873 (Imp.), printed in appendix,
‘The Acts are printed in full in the appendix.
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to the powers and privileges of the Crown both sta-
tutory and prerogative in connection with what may
be called the every-day work of government, as to
the legislative and executive machinery of govern-
ment, and as to the Crown’s assets both federal and
provincial, must be filled in later. Only the funda-
mental fact of the Crown’s headship in Canada is
now under consideration,

And it will have been noticed that the British
North America Act does not create that headship;
it simply declares it as to the new entity, the Domin-
ion of Canada. The constitution of the legislative
and executive authority of Nova Scotia and New
Brunswick is continued ; subject of course to the pro-
visions of the Aect which diminish the provincial
sphere of authority; and the same is true as to
British Columbia and Prince Edward Island upon
their admission. And for the other new provincial
entities, Ontario and Quebec, the headship of the
Crown is, as it were, properly taken for granted.

The lack of specific reference to the Queen in the
section (58) which provides for the appointment of
Lieut.-Governors for all the provinces, in section
62° and in the sections (69 and 71) which provide
for the composition of the legislatures of Ontario
and Quebec respectively, was formerly much uti-
lized in argument to belittle the standing of the
provinces of Canada, but the controversy was set at
rest by a judgment of the Privy Council in 1892,
which affirmed the full autonomy, under the Crown,
of the provinces in relation to all matters committed
to them by the British North America Act.® By this
judgment provincial government both in its legisla-
tive and executive departments was authoritatively

* With which compare sec. 10,

¢ Liquidators of Maritime Bank v. Receiver-Gen. of New
Brunswick (1892), A. C. 437; 61 L. J. P. C. 75; commonly cited
as the Liquidator's Case.
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established as the King’s government. The precise 1
point involved was as to the right of the provincial
executive of New Brunswick to enforce the Crown’s
prerogative right to priority over other creditors
in the winding-up of a bank. The contention put
forward against the right is clearly stated in their
Lordships’ judgment and is emphatically held
erroneous :

“The appellants . . . conceded that, until the pas-
sage of the British North America Act, 1867, there was pre-
visely the same relation between the Crown and the province
which now subsists between the C'rown and the Dominion;
but they maintained that the effect of the statute had been
to sever all connection between the Crown and the pro-
vinces, to make the government of the Dominion the only
government of Her Majesty in North America, and to reduce
the provinces to the rank of independent municipal institu-
tions.  For these propositions their Lordships have heen un-
able to find either principle or authority.

“Tt would require very express language, such as is not
to be found in the Act of 1867, to warrant the inference that
the Tmperial legislature meant to vest in the provinces of
Canada the right of exercising supreme legislative powers
in which the British Sovereign was to have no share. In
asking “their Lordships to draw that inference from the
terms of the statute, the appellants mainly, if not wholly,
relied upon the fact that whereas the Governor-General of
Canada is directly appointed by the Queen, the Lieutenant-
Governor of a provinee is appointed, not by Her Majesty, }
but by the Governor-General, who has also the power of dis-
missal. If the Act had not committed to the Governor-Gen-
eral the power of appointing and removing Licutenant-
Governors, there would have been no room for the argument,
which, if pushed to its logical conclusion, would prove that
the Governor-General, and not the Queen, whose viceroy he
i5, became the sovereign authority of the province whenever
the Act of 1867 came into operation. But the argument
ignores the fact that by section 58 the appointment of a
provincial Governor is made by the ‘Governor-General in
Council, by instrument under the Great Seal of Canada,’ or,

;

,
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in other words, by the executive government of the Dominion
which is by section 9 expressly declared to continue and be
vested in the Queen.” There is no constitutional anomaly in
an executive officer of the Crown receiving his appointment
at the hands of a governing body who have no power and no
functions except as representatives of the Crown. The act
of the Governor-General and his council in making the ap-
pointment was, within the statute, the act of the Crown;
and a Lieutenant-Governor, when appointed, was as much
the representative of Her Majesty for all purposes of pro-
vincial government, as the Governor-General himself was for
all purposes of Dominion government.”

The British North America Aect, it should fur-
ther be noted, makes no express provision for
the appointment of a Governor-General. Tt is,
as will appear later,” one of the Crown’s im-
perial prerogatives to appoint governors for the
various British possessions, and the British
North America Act does not purport te interfere
with this prerogative so far as concerns the Dom-
inion, although it does largely, if not entirely, de-
termine the duty of the Governor-General when ap-
pointed ; of which later. But the Act does take from
the Crown in Council (Imperial) the power to ap-
point the Lieutenant-Governors of the provinces and
vests that power in the Crown in Council (Cana-
dian) ; or, to express it less technically, the appoint-
ment rests with the Dominion Government and not
with the British Ministry. But a Lieutenant-Gov-
ernor is the Crown’s representative for all purposes
of provincial government. The Crown, in short, is
at the head of all our governments, hoth federal and
provineial

" Post, p. 148.
*Compare the Commonwealth of Australia Constitution Act
(63 & 64 Vict. c. 12, Imp.): *Chap. I, Part 1.—1. The legislative
power of the Commonwealth shall be vested in a Federal Par-
liament which shall consist of the Queen, a Senate, and a House
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The Crown acting in conjunction with the British
Parliament is the supreme power in legislation
throughout the Empire and cannot, acting in con-
junction with any colonial legislature, make laws
repugnant to Imperial legislation. The position
therefore of the British Parliament in the constitu-
tional system of the Empire and the consequent
limitations upon colonial powers must first be con-
sidered.

of Representatives, . . Chap. II.: The Executive Government.
—61, The executive power of the Commonwealth is vested in the
Queen, and is exercisable by the Governor-General as the
Queen’s representative, . . . Chap. V.: The States.—106, The
Constitution of each State of the Commonwealth shall, subject
to this Constitution, continue as at the establishment of the
Commonwealth.,” . . . Nothing appears in the Act as to the
appointment of State Governors. They are still Imperial ap
pointments,




CHAPTER 1V.

Tue BriTisH PARLIAMENT As A CONSTITUENT
ASSEMBLY,

In the last legal analysis the Parliament of the
United Kingdom of Great Britain and Ireland is
the supreme power in the government of the British
Empire. Its legislation may, for the purposes of
this present enquiry, be classified as constitutional
(or constituent) and ordinary. Along both lines it is
at once a local assembly for the British Isles and an
Imperial assembly hampered by no legal restrictions
in legislating for the Empire as a whole or for any
of its parts, as it may deem fitting. And, first, as to
the nature and extent of its powers as a constituent
Assembly. 1t is

The Supreme Constituent Assembly for the
British Isles.

We know, of course, that the will of the electorate
of the United Kingdom expressed through their
representatives in the House of Commons is the ul-
timate power in the government of the British Isles;
but from a legal standpoint it is quite accurate to
say that all the powers of the British electorate are
by the British Constitution lodged unreservedly with
the British Parliament.! Nothing is so fundamental
in the British Constitution that Parliament may not
change it; and change it, too, in the same way as it
changes the law as to any other, the least important
matter, namely, by Act of Parliament.

'The difference in this respect between the British Parlia-
ment and the legislatures of thé United States of America, both
Federal and State, is discussed at some length in a later chapter.
See post, Part I1., Chap. XVII.
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“It can regulate or new model the succession to the
Crown; as was done in the reigns of Henry VIIL and Wil-
liam I11. It can alter the established religion of the land;
as was done in the reigns of Henry VIIL and his three
children.? 1t can change and create afresh even the Consti-
tution of the Kingdom and of Parliaments themselves; as
was done by the Act of Union and the several statutes for
triennial and septennial elections. It can, in short, do any-
thing that is not naturally impossible.”

The power of Parliament to legislate in reference
to the C'rown is distinetly affirmed in 6 Anne, e. 7,
which adjudges traitors all who affirm ‘¢ that the
Kings or Queens of this realm with and by the
authority of Parliament are unable to make laws
and statutes of sufficient force and validity to limit
and bind the Crown and the descent, limitation, in-
heritance and government thereof.”” But though
the validity of the Act of Settlement* was thus
affirmed and the theory of divine right explicitly
denied, and though the title to the Crown is now a
purely statutory title, the monarchical principle still
obtains in all its essential features. Nevertheless
the attributes, rights and powers of the King as
recognized at common law have in the great major-
ity of cases been the subject of legislation. They
have largely ceased to be the prerogatives of the
('rown at common law and have become statutory
powers. ’

Coke mentions no instance of legislation by
Parliament in reference to the constitutional posi-
tion of the House of Lords; but recent legislation, as
15 well known, has greatly curtailed its powers, and

*As will appear later, this is not a matter of direct concern
In the colonies, There is no religion established by law in them:
Re Lord Bishop of Natal, 3 Moo. P. C. (N.S.), 115.

! C'oke, 4th Inst. 36, p, 8.

‘12 & 13 Wm. IIL ¢. 2 (Imp.). See ante, p. 7.
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under certain conditions its assent is no longer
essential to the passing of an Act of Parliament.

The Septennial Aet, by which a Parliament
elected for three years extended its life to seven,
strikingly illustrates the supremacy of Parliament
and makes clear that it is not in point of law an
agent or trustee for the electors in the sense that its
departure from or neglect to procure what is popu-
larly called ‘* a mandate from the people ** would in-
validate its Acts.

The Union Aects both for Scotland and Ireland
contain provisions which at the time of their passage
were settled by treaty and might well therefo e have
been considered so fundamental as to be unalterable
by subsequent legislation. They have nevertheless
been altered in several such particulars. ®

As the British Parliament is truly an Imperial
Parliament, any legislation as to itself, its compon-
ent parts and their relation to each other, the elec-
toral franchise, the duration of Parliament, and
kindred topies, is in a sense Imperial legislation,
while from a narrower standpoint it might well be
considered local British legislation. The important
point is that whether viewed as an Imperial or as a
local assembly the British Parliament is in law its
own sole master. But it is more; it is also

The Supreme Constituent Assembly for the
Colonies.

Parliament never doubted its own power to legis-
late for the colonies.” There was, in fact, from the
carliest colonial times much legislation about trade
and navigation of express colonial application *—

“See Anson, Law and Custom of the Const., 2nd ed., Pt. I,
35-6.

“See post, p. 52,
" Egerton, Short Hist. of Col. Policy, 60, 70, et seq.
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some of it with dire results—but, as already noticed,
Parliament long left it to the Crown in Council to
prescribe the form of local government to be set up
in the colonies. The first British statute conferring
a Clonstitution upon a colony was the Quebec Act,
1774.°

The legislative power of the Crown in Council
over the colonies was always, as has been said, sub-
ordinate to Parliament;"" and a Constitution once
granted could not be recalled by the Crown.! But as
the Constitution of Canada rests now upon an Im-
perial statute it is unnecessary to pursue further
here the question as to the relation between the
Crown in Council (Imperial) and the colonies. *

With the acquisition of overseas dominions the
British Parliament took on a dual character. It
continued to be the local Parliament for England,’
but it assumed also and without any effective dissent
the character of an Imperial Parliament, the su-
preme law-making power in and for the Empire. It
provides by statute for the form of government to
be established in a colony, as well as for all matters
which it deems to be of Imperial concern. Tt is as
the constitution-maker for the colonies that we here
regard it.

" Ante, p. 11,

*14 Geo. 111, ¢, 83 (Imp.) The proclamation of 1763 and the
commission to Gov. Murray provided for a local assembly. To
substitute for this a Crown appointed council required an Act of
Parliament. See ante, p. 16,

Y Campbell v, Hall, Cowp. 204 ; ante, p. 17.

* Phillips v. Eyre (1870), L. R. 6 Q. B. 20; 40 L. J. Q. B. 28,
See ante, p. 15,

“The question as to the existerice and extent of Imperial pre-
rogatives, exerciseable upon the advice of the British Ministry,

in relation to colonial government, is dealt with in Chapter VIII.,
post, p. 116,

* Expanding soon into the Parliament of Great Britain and

later into the Parliament of the United Kingdom of Great Britain
and Ireland.
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The constitution of the law-making body in a
colony, the method of election or selection of its
members, the privileges and powers other than legis-
lative of the assembly and its members, and the
range of its legislative powers, all depend upon the
charter of government bestowed by the Imperial
authorities, whether that charter take the form of a
Governor’s commission as in earlier times, or an Act
of the British Parliament as is now usual.

It would seem to follow that a colonial legislature
does not inherently possess constituent powers in the
proper sense. It must work along the lines pre-
seribed and with the machinery provided by its
charter of government. If that charter itself or any
other Imperial enactment convey constituent powers
the position is different ; and the question is: to what
extent have constituent powers been given?

CAN, CON,~3




(CHAPTER V.

ConsTITUENT Powgrs 0oF ('ANADIAN LEGISLATURES.

It would seem hardly necessary to quote author-
ity for the proposition that a colonial legislature
cannot alter the Constitution conferred upon it un-
less power to that end has been given by its charter
or by other Imperial enactment.

Range of legislative power:—And, first, as to
the general range of the legislative power of a col-
onial assembly: One must always refer to the col-
onial charter—proclamation, commission or Imper-
ial Act—containing the grant of legislative power,
to ascertain its extent. Beyond the limits therein
laid down power cannot extend, although within
those limits it is supreme; as will appear later.

“The Indian legislature has powers expressly limited by
the Act of the Tmperial Parliament which created it and it
can, of course, do nothing bevond the limits which circum-
scribe these powers,”

This is the language of the Privy Council in
1878 * and it has been repeated several times since
in reference to colonial legislatures. The latest
statement perhaps is that of Farwell, L.J., in 1910.
Speaking of legislative assemblies in colonies, he
says:

“ Such assemblies derived their powers from the Tmperial
Act creating them and had no powers hevond those given

expressly or by implication hy such Aet.”?

The Privy Council has had occasion several times
to consider the position of colonial legislatures in

*R. v. Burah, L. R. 3 App. Cas. 889; Vﬂﬁart. 409,
*R. v, Crewe (1910), 2 K. B, 576; 79 L. J. K. B. 874, 888.

TR SR
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reference to their privileges and powers other than
legislative; * and the restrictive view taken by their
Lordships in reference to colonial legislation upon
these topies, which might well be considered inciden-
tal, would apply «a fortiori to the more substantial
question as to the range of legislative power con
ferred. In view of the faet that the power conferred
upon colonial legislatures is usually of the most
ample kind, namely, ‘‘ to make laws for the peace,
order, and good government of the colony,” this
phase of the subject is not of great practical import
ance in colonies in which the entire legislative power
of the colony is lodged in one legislature;® but in
(‘anada, where legislative power (of the most ample
kind, viewed as a whole) ™ is distributed between a
central Parliament on the one hand and provincial
assemblies on the other, the obligation to keep with
in the bounds assigned is imperative. It is, indeed,
the fundamental prineiple of a federal form of
government,

It would seem an equally clear proposition that
a colonial legislature cannot, without permissive Im-
perial enactment, alter the legislative machinery
provided for the colony or change the method
prescribed for the selection or election of the
members of the colonial law-making body. No
question has been raised in any court of law as
to the proposition so far; but as to the powers
other than legislative of colonial assemblies,
their privileges and immunities, much debate he

'See post, p. 37.

*See Riel v, R. (1886), 10 App. Cas, 675; 55 L. J. P. C. 2

* See, however, the chapter on Exterritoriality, post, p.

1t would be subversive of the entire scheme and pnllc) of
the Act to assume that any point of internal self-government was
withheld from Canada™: per Lord Loreburn, L.C,, in delivering
the judgment of the Privy Council in Atty.-Gen. (Ont.) v. Atty.-
Gen. (Can.); the References Case (1912), A, C. 571: 81 L. J. P.
J. C. 210.
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taken place. As, however, the Colonial Laws Valid-
ity Act, 1865," has dealt in one section with the whole
wide question as to the ** constitution ' as well as
the *“ powers and procedure ” of colonial assem-
blies, it is not easy to entirely separate these topics.

Constitutional changes: — When, in the early
‘fifties, it was considered desirable to make the
Legislative Council of (Old) Canada elective, it was
thought that nothing short of Imperial legislation
could effeet the change; that any colonial legislation
to that end would be repugnant to the provisions of
the Tmperial Aet (the Union Aet, 1840) which pre-
seribed the form of political organization in the pro-
vince, Accordingly, an Imperial Act was passed’
authorizing the Parliament of (fanada to make the
desired change.  When, in the early ’sixties, the
Legislature of South Australia desired to alter the
Constitution of the Legislative C'ouncil and Assem-
bly of that colony, Imperial intervention was not
sought. Doubts were, in consequence, raised as to
the validity of the colonial Acts by which the desired
rhange had been effected, and, to set the matter at
rest, an Imperial Act was passed in 1863 validating
all colonial legislation of like deseription,® but this
Act, though applicable to all the colonies of the

© 2829 Viet. e. 63 (Imp.). See Appendix.

17 & 18 Viet. ¢, 118,

*“All laws heretofore passed or purporting to have been
passed by any colonial 1 gislature with the object of declaring or
altering the constitution of such legislature, or of any branch
thereof, or the mode of appointing or electing the members of
the same, shall have, and be deemed to have had, from the date
at which the same shall have received the assent of Her Majesty,
or of the Governor of the colony on behalf of Her Majesty, the
same force and effect for all purposes whatever as if the said
legislature had possessed full powers of enacting laws for the
objects aforesaid, and as if all formalities and conditions by
Act of Parliament or otherwise prescribed in respect of the
passing of such laws had been duly observed.” (26 & 27 Viet.
c. 84).

Vo i B PR T
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Empire, was retrospective, merely, in its operation.
Two years later was passed the Colonial Laws
Validity Aect, 1865," to be referred to more particu
larly in a moment.

Privileges, ete., of Parliament:—The law which
defines the privileges, immunities, and powers of
the British Parliament, and of the members there
of, is largely part of the ancient law of England.
The branch of English common law which deals
with this subjeet is known as the lex et consuetudo
parliamenti, and the Privy Council, on appeals
from the colonies, has uniformly held that it is
strictly local in its application; that it refers not
to a supreme legislature in the abstract, but to the
Parliament of Great Britain in the concrete; and
that therefore it was a branch of the common law
which emigrating colonists would not ecarry with
them. The grant, therefore, of a legislature to a
colony did not, without more, invest such body and
its members with those privileges, immunities, and
powers which were possessed by the British Parlia-
ment and its members.” The powers, other than
legislative, of a colonial legislature (unless express-
Iy extended by the terms of the charter, commission,
or Imperial Aet' constituting such legislature), are
such only as are incident to or inherent in such an
assembly, viz., ¢

such as are necessary to the exist
ence of such a body, and the proper exercise of the
functions which it is intended to execute.” *

“ Whatever, in a reasonable sense, is necessary for these
purposes, is impliedly granted whenever any such legisla-
tive body is established by competent authority. For this
purpose, protective and self-defensive powers only are neces-
sary, and not punitive. 1f the question is to he elucidated

"28 & 29 Vict. c. 63 (Imp.). See Appendix.

" See extract from Fielding v. Thomas, quoted post, p. 45,

' See Speaker v. Glass, L. R. 3 P, C. 560; 40 L. J. P. C. 17.
*Kieclley v. Carson, 4 Moo. P, C. 88,
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by analogy, that analogy is rather to be derived from other
assemblies not legislative, whose incidental powers of self-
protection are implied by the common law (although of in-
ferior importance and dignity to bodies constituted for pur-
poses of public legislation), than from the British Parlia-
ment, which has its own peculiar law and custom, or from
courts of record, which have also their special authorities
and privileges recognized by law.”™

The Privy C'ouncil has also held that without ex-
press authority from the Imperial Parliament a
colonial legislature could not confer on itself the
privileges of the British ** Commons’ House '’ or
the power to punish the breach of those privileges
by imprisonment or committal for contempt.* This
power, however, was conferred by the Colonial Laws
Validity Aet, 1865, in unrestricted terms.

Colonial Laws Validity Aet:—The fifth section
of that Aet provides:

5. Every representative Legislature ® shall, in respect to
the colony under its jurisdiction, have, and be deemed at all
times to have had, full power to make laws respecting the
constitution, powers, and procedure of such Legislature; pro-
vided that such laws shall have been passed in such manner
and form as may from time to time be required by any Act

*Barton v. Taylor, 11 App. Cas. 197; 55 L. J. P. C. 1. See
Anderson v, Dunn, 6§ Wheat, 204, and Kilbourn v. Thompson, 103
U. 8. 168, as to the position of Congress. See also Payson v.
Hubert (1903), 44 8. C. R. 400; Harnett v, Crick (1908), A. C.
470; 78 L. J. P. C. 38,

*Fielding v. Thomas (1896), A, C. 600; 65 L, J. P. C. 103; 5
Cart. 398, In the first edition of this book the view, erroneous
it now appears, was expressed (p. 327), that the power to make
laws for a colony carries with it the power to legislate as to the
privileges, etc., of the law-making body, citing Barton v. Taylor,
ubi supra, and Ex p. Dansereau, 2 Cart, 165; 19 L. C. Jur. 210.
Upon this matter, therefore, the Colonial Laws Validity Act is
more than declaratory; it is enabling and retroactive,

“28 & 29 Viet. ¢. 63 (Imp.). See Appendix.

*“ Representative legislature” is defined in sec. 1. See

Appendix,
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of Parliament, letters patent, Order-in-Council, or colonial
law for the time being in force in the colony.

This section, however, thongh a notable mile-
gtone in the march of the colonies to fuller powers
of self-government, has largely ceased to operate in
(‘anada. The British North America Act, 1867,7
contains clauses which cover nearly, if not quite, the
entire ground. That Act was passed, as everybody
knows, to carry into effect a plan for the federal
union of Nova Scotia, New Brunswick, and (Canada
as it existed under the Union Aet of 1840.° Out of
the last named, two provinces were to be formed,
Ontario and Quebee, corresponding with Upper Can-
ada and Lower (Canada respectively as they existed
under the Constitutional Aet of 1791.° This, of
course, necessitated new legislative machinery for
Ontario and Quebee as well as for the new Dominion.
The legislatures of Nova Scotia and New Brunswick
were simply continued," their sphere of legislative
authority being, of course, diminished.

Provincial Constitutions :—Power to alter the
provineial constitutions is given to the provineial
legislatures by sec. 92 of the Aect, which, so far as is
material, reads as follows:

92. In each province the legislature may exclusively make
laws in relation to matters coming within the classes of subjects
next hereinafter enumerated, that is to say:—

1. The amendment from time to time, notwithstanding any-
thing in this Act, of the constitution of the province,
except as regards the office of Lieutenant-Governor,

I'his provision, it is hardly necessary to state,
applies to all the Canadian provinces as they exist
to-day.

"30-31 Viet, ¢. 3 (Imp.).

*3 & 4 Viet. c. 35 (Imp.).

*31 Geo. I11. c. 31 (Imp.). See B. N. A, Act, 1867, sec. 6.
“B. N. A, Act, 1867, sec. 88.
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Federal Constitution:—There is no similar pro-
vision, at least in express terms, with reference to
the Parliament of Canada. The legislative machin-
ery for the Dominion is provided for in Part IV, of
the Act, sections 17 to 57 (both inclusive), and a per-
usal of these sections discloses in many instances a
rather minute attention to details. A few sections
are prefaced by the phrase ** until the Parliament
of Canada otherwise provides,”” and this has been
held to impliedly confer full power to legislate upon
the matters covered by such sections.” The ques-
tion arose in connection with the trial of election
petitions. Sections 40 and 41 continued the old elec-
toral districts, and the existing law as to elections,
qualifications for members and voters, election trials,
ete, *“ until the Parliament of Canada otherwise pro-
vides.”” The Parliament of Canada has long since
otherwise provided and these two sections are now
therefore effete’ except in so far as they confer
power to legislate upon the various matters referred
to in them. That they do impliedly confer such
power was held by the Privy Couneil in 1880:

“ That other clause, the 41st, expressly says that the old
mode of determining this class of questions was to continue
until the Parliament of Canada should otherwise provide.
It was, therefore, the Parliament of Canada which was
otherwise to provide, 1t did otherwise provide by the Act of

“To the other sections not so prefaced the maxim mentio
unius, ete, would appear to apply in denial of the power of the
Parliament of Canada to alter their provisions.

“In Willett v. De Grosbois (2 Cart. 332; 17 L. C. Jur. 293),
certain pre-Confederation laws of the old province of Canada in
respect to election matters were held to be still in force in Que-
bec. An Act of 1860 (23 Viet. ¢. 17) made void any contract
referring to or arising out of a parliamentary election, even for
payment of lawful expenses. The Dominion Parliament, after
Confederation, passed an Act respecting Dominion elections, but
not containing this or any like provision, and it was held that
this provision never having been repealed was in force in Quebec
as to Dominion elections (under this section 41, and section 129)

!4:
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1873, which Act it afterwards altered and then passed the
Act now in question, So far, it would appear to their Lord-
ships very difficult to suggest any ground upon which the
competency of the Parliament of Canada so to legislate
could be called in question.”*

The provisions as to the Senate are contained in
sections 21 to 36, both inclusive; and the only one of
these with which the Canadian Parliament is ex-
pressly empowered to deal is the provision in sec.
35 as to the number of Senators necessary to form a
quornm.* When it was thought desirable that a
Deputy Speaker should be appointed for the Senate,
an Act to that end passed by the Parliament of Can-
ada was validated by an Imperial Act.* No such
difficulty arose in reference to a Deputy Speaker for
the House of Commons and that office was created
and that therefore a promissory note given as a contribu-
tion to the expenses of a subsequent Dominion election was
void, In 1874, however, this old statute was repealed so far as
it affected Dominion elections (37 Viet, e. 9, s. 133), and it was
expressly enacted that thereafter pre-Confederation provincial
laws touching elections should not apply to elections to the House
of Commons.

* Valin v. Langlois, 5 App. Cas. 115; 49 L. J. P. C. 37; 1 Cart.
158. The legislative jurisdiction of the Dominion Parliament
with respect to the election of members of that body has been
said by the Court of Appeal for Ontario to Iw o lwynnd dispute.”
See Doyle v. Bell, 11 0. A, R. 326 (affirming 3 0 G P8
fn which the provisions of the Dominion (untrnvorlvd Iul«-(nmn
Act for the prevention of corrupt practices at elections, and for
their punishment either eriminally or by the forfeiture of money
to be sued for and recovered by an informer, were upheld as the
exercise of power necessarily * incident to the power to regulate
the mode of election of members of Parliament.” The conten-
tion of the defendant was, that the giving of a right of action
to an informer was legislation as to *civil rights in the pro-
vince,” and therefore ultra vires.

*35. Until the Parliament of Canada otherwise provides, the
presence of at least fifteen Senators, including the Speaker, shall
be necessary to constitute a meeting of the Senate for the exer-
cise of its powers.

459 Viet, (Sess. 2), ¢. 3 (Imp.). See Appendix.
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by a Canadian enactment * under the power conveyed
by the opening clause of sec. 47.°

Redistribution :—Under see. 51 the decennial re-
adjustment of representation as between the differ-
ent provineces is in the hands of the Parliament of
(C'anada.” The section seems to contemplate that the
readjustment should be undertaken by some author-
ity outside Parliament, but the practice is otherwise.

*48 & 49 Viet. ¢. 1 (Dom.).
“47. Until the Parliament of Canada otherwise provides, in
case of the absence for any reason of the Speaker from the
chair of the House of Commons for a period of forty-eight con-
gecutive hours, the House may elect another of its members to
act as Speaker, and the member so elected shall during the con-
tinuance of such absence of the Speaker have and execute all
the powers, privileges, and duties of Speaker,

"51. On the completion of the census in the year one thou-
sand eight hundred and seventy-one, and of each subsequent
decennial census, the representation of the four provinces shall
be readjusted by such authority, in such manner and from such
time as the Parliament of Canada from time to time provides,
subject and according to the following rules:—

(1) Quebec shall have the fixed number of sixty-five members.

(2) There shall be assigned to each of the other provinces

such a number of members as will bear the same pro-
portion to the number of its population (ascertained
at such census) as the number sixty-five bears to the
number of the population of Quebec (so ascertained).

«#) In the computation of the number of members for a

province a fractional part not exceeding one-half of the
whole number requisite for entitling the province to a
member shall be disregarded; but a fractional part
exceeding one-half of that number shall be equivalent
to the whole number,

(4) On any such re-adjustment the number of members for

a province shall not be reduced unless the proportion
which the number of the population of the province bore
to the number of the aggregate population of Canada
at the then last preceding re-adjustment of the number
of members for the province is ascertained at the then
latest census to be diminished by one-twentieth part
or upwards,

(5) Such readjustment shall not take effect until the ter-

mination of the then existing Parliament,

-
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Nothing appears in the Quebec Resolutions, or in
the debates thereon, in reference to the question of
delegating the power of distribution to an authority
independent of Parliament ; but in 1892 the question
was raised in the Dominion Parliament, and two of
the ** fathers of Confederation ” are reported to
have stated that section 51 was deliberately framed
to take from Parliament this dangerous power—
dangerous in the hands of any majority—and to
secure its exercise by an independent authority. If
such was the intention it has been persistently
ignored, and the various redistributions have been
effected by Acts of the Dominion Parliament in the
exercise of its ordinary legislative functions. As a
legal proposition, the power of the Dominion Parlia-
ment to constitute itself the anthority by which the
re-adjustment is to be effected cannot be doubted,
whatever may be said of the propriety of so doing.
Under section 40 the power of the Dominion Parlia-
ment to alter electoral distriets is clearly established.
Section 51 applies only to the re-adjustment of the
representation of the provinces as between them-
selves, and has no reference to the boundaries of the
electoral distriets in each province, and it would
appear therefore that the re-adjustment under this
section is a mere matter of mathematics. The word-
ing of section 52 * bears out this construetion, indi-
cating as it does that the essential thing in the
scheme of representation is the proportionate repre-
sentation of the province. The electoral districts
may be altered at any time (section 40), and the total
number of members increased (section 52) by the
Parliament of Canada, ** provided the proportionate
representation of the provinces prescribed by this
Act is not thereby disturbed.”’

*52. The number of members of the House of Commons may
be from time to time increased by the Parliament of Canada, pro-
vided the proportionate representation of the provinces prescribed
by this Act is not thereby disturbed.
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It has been contended that the (‘anada referred
to in sub-sec. 4 is the Canada of 1867, and that this
sub-section cannot operate to deprive one of the four
original provinces of any part of its numerical
strength in Parliament unless the proportionate
diminution has relation to the aggregate population
of these four provinces alone; but this view has been
negatived by the Privy Council. ** The aggregate
population of Canada *’ includes that of all provinces
admitted since 1867." And Prince Edward Island,
though subsequently admitted, has suffered loss in
her representation.'

Parliamentary Privileges, ete. (Federal): —
Power to define the privileges, immunities and
powers (other than legislative) of the Senate and
House of Commons and their respective members is
conveyed by sec. 18, as enacted in 1875:

[18. The privileges, immunities, and powers to be held,
enjoyed and exercised by the Senate and by the House of
Commons and by the members thereof respectively shall be
such as are from time to time defined hy Aet of Parliament
of Canada, but so that any Act of Parliament of Canada de-
fining such privileges, immunities and powers shall not con-
fer any privileges, immunities or powers exceeding those af
the passing of such Act held, enjoved and exercised by the
Commons House of Parliament of the United Kingdom of
tireat Britain and ITreland and by the members thereof. |

In the section as it originally stood the phrase
in italies was ** at the passing of this Aet,”” so that
the Parliament of Canada could not go beyvond the
privileges, ete., of the British House of Commons as
they stood in 1867,

" Re Representation (1905), A, C,
R. 475.

T4L.J.P.C.9; 338.C.

3 8. C. R. 594,
the Parliament of Canada passed an Act (36 Viet.
e. 1) “To provide for the examination of witnesses on oath by

A
K
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The Privy Council having held that a colonial
assembly cannot legislate as to its own privileges
without express authority from the Imperial Parlia-
ment,* it follows that the power of the Parliament of
(‘anada along this line cannot extend bevond what is
conveyed by this sec. 18 of the British North Amer-
ica Act,

Privileges, ete. (Provincial) :—In this respect
provincial assemblies have really wider powers as
they either retain the full power bestowed upon them
in 1865 by the Colonial Laws Validity Aet,” or have
full powers along this line under item No. 1 of sec.
92 of the British North America Aet. The position
is thus stated by their Lordships of the Privy Coun
¢il in the latest case on the subject

* Aecording to the decisions which have heen given hy
this Board there

is no doubt the provincial legislature could
not confer on itself the |l|‘i\||1"..’1'~ of the House of Commons
of the United Kingdom or the power to punish the hreach
of those privileges hy imprisonment or committal for con-

committees of the Senate and House of Commons in certain
cases,” At the date of the passage of the British North America
Act, the committees of the Imperial “ Commons' House ” had no
power to examine witnesses upon oath, and for this reason the
Dominion statute was disallowed by the Queen in Council. The
Act had been passed in order to facilitate enquiries into what was
popularly known as the * Pacific Scandal,” and its disallowance
created some excitement. The result of negotiations with the
Imperial authorities was the passage of “ The Parliament of Can-
ada Act, 1875 " (38 & 39 Viet, c. 38, Imp.), which substituted the
section, as above printed, for the original section 18. It also
expressly validated 31 & 32 Viet. ¢. 24 (Dom.), * An Act to provide
for oaths to witnesses being administered in certain cases for the
purpose of either house of Parliament,” as to the validity of which
doubts had been expressed. * The Parliament of Canada Act,

4 1875," contains no further legislation than as above noted, and it

is therefore not thought necessary to reprint it in full.

*See ante, p, 38,

'See ante, p. 38,

' See ante, p, 39,

“Fielding v. Thomas (1896), A. C. 600; 65 L. J. P. C. 103,

—
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tempt without express authority from the Imperial legisla-
ture. By section 1 of 38 & 39 Vie. . 38, which was substi-
tuted for s, 18 of the British North America Act, 1867, it
was enacted. . . . There is no similar enactment in
the British North America Act relating to the House of
Assembly of Nova Scotia, and it was argued, therefore, that
it was not the intention of the Imperial Parliament to con-
fer such a power on that legislature.  But it is to be observed
that the House of Commons of Canada was a legislative body
created for the first time by the British North America Act,
and it may have been thought expedient to make express
provision for the privileges, immunities, and powers of the
body so created, which was not necessary in the case of the
existing legislature of Nova Scotia. By s 88 the constitu-
tion of the legislature of the Province of Nova Scotia was,
subject to the provisions of the Act, to continue as it existed
at the Union until altered by authority of the Act. Tt was,
therefore, an existing legislature, subject only to the pro-
visions of the Aet. By s 5 of the Colonial Laws Validity
Act it had at that time full power to make laws respecting
its constitution, powers and procedure, It is difficult to see
how this power was taken away from it, and the power seems
sufficient for the purpose,

*Their Lordships, however, are of opinion that the Brit-
ish North America Act itself confers the power (if it did
not already exist) to pass Aets for defining the powers and
privileges of the provincial legislature ™ (citing section 92,
No. 1, * the amendment from time to time, notwithstanding
anyvthing in this Net, of the constitution of the provine
except as regards the office of Lieutenant-Governor’). * It
surely cannot be contended that the independence of the pro
vineial legislature from outside interference, its protection,
and the protection of its members from insult while in the
discharge of their duties, are not matters which may b
classed as part of the constitution of the province, or that
legislation on such matters would not he aptly and properly
described as part of the constitutional law of the provinee.”

Federal Constitution :—1In the view of their Lord
ships the word ** constitution ' covers powers and
procedure; but it could hardly be argued that the
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words ** privileges, immunities and powers,”” as used
in sec. 18 above set out, are wide enough to authorize
changes in the constitutional machinery, properly so
called, of the Parliament of (anada. The word
“powers "’ has reference, of course, to powers
other than legislative; such, for example, as
the power to commit for contempt, to compel the
attendance of witnesses and the production of
papers, ete., ete., which may be deseribed as punitive
and inquisitorial powers in aid of intelligent legis-
lation."

It would appear, therefore, that the aid of see. 5
of the Colonial Laws Validity Act is required only
by the Parliament of (fanada, and it may perhaps be
contended that it cannot apply to that body as the
Dominion Parliament was not in existence in 1865,
But the Aet seems clearly to be one of those statutes
deseribed as always speaking, and see, 5, therefore,
it is conceived, would apply to every representative
legislature throughout the Empire to-day,

So far, however, as the British North America
Act, 1867, makes provision, express or implied, in
reference to the matters covered hy the 5th section
of the Colonial Laws Validity Aect, such provisions
would govern. No colonial legislature, it is sub
mitted, can under this section enlarge the sphere of
its legislative jurisdietion, and, a fortiori, no such
authority is conveyed by it to any legislative hody
in Canada, where the field for the exercise of colon
ial legislative power is divided in such express terms
by the British North America Act. The section re
lates to the organization of the legislative bhodies
throughout the colonies, their powers other than
legistative, and the mode in which their funetions

“The Canadian statute on this subject is R. 8. C. (1906), ¢. 10.
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are to be performed, and has no relation to their
sphere of authority.’

As already pointed out * no general power is ex-
pressly given to the Dominion Parliament to alter
the Federal Constitution, while power to amend
Provincial Constitutions is expressly conveyed by
item No. 1 of sec. 92, The maxim expressio unius
caclysio est alterius' may therefore be invoked in de-
nial of the power of the Parliament of (fanada along
this line. The argument does very strongly negative
any power in the Federal Parliament to alter the
Federal Constitution, that being a matter fixed hy
the agreement of the federating provinces and ex-
haustively dealt with by the British North America
Act. Bat, it is submitted, the Parliament of (‘anada
may by virtue of the Colonial Laws Validity Aet
legislate as to its own procedure and powers (other
than legislative) except where express or implied
limitation upon such power is imposed by the Act;
as, for example, by see. 18" The diffienlty, perhaps,
is to distinguish between what is constitutional
legislation properly so called and what relates to
*procedure.”  Lord Davey is reported to have said
during the argument in Fielding v. Thomas* when
the point was mooted: ** That is a big question that
it would be unwise to express any opinion upon.
There is * peace, order and good government.’ *'—
the reference heing, of course, to those words in see,
91 in which the legislative power of the Parliament

" Section 92, item No. 10 (¢), enables the Parliament of Can-
ada to enlarge its sphere of authority as to the works therein
;:;nl-:.-llin-d: a marked and oft-criticized exception to the general

S Ante, p. 40,

" 8ee Colquhoun v. Brooks (1888), 19 Q. B. D. 406; 21 Q. B. D.
65; 57 L. J. Q. B. 70, 439, .

" See ante, p. 4.

"See ante, p. 45,
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of Canada is defined. It must be remembered, how-
ever, that those are the words used in very many
commissions and Imperial Aets to define the legis-
lative power of the colony concerned. Nevertheless,
as stated indeed in the judgment in this very case,*
the decisions of the Board have been uniformly in
denial of the power of a colonial legislature to pass
laws as to the privileges, ete., of the colonial assem-
bly; a fortiori the power to alter the machinery pro-
vided or the sphere of authority preseribed must be
denied.

That the British North America Act does not
contemplate Canadian legislation in disturbance of
the federal scheme is accentuated by the prohibition
in sec. 92, No. 1, against provincial legislation in
reference to the office of Lieutenant-Governor.* An
Act of the Ontario Legislature conferring upon the
Lientenant-Governor of that province power to re-
mit by Order-in-Council any fine or penalty to which
any person might have become liable through breach
of any provineial law, was held not to offend against
the exception—not being an amendment of the con-
stitution *“ as regards the office of Lieutenant-Gov-
ernor.' Boyd, C., speaking of this exception, puts
the matter thus:*

“That veto is manifestly intended to keep intact the
headship of the provincial government, forming, as it does,
the link of federal power; no essential change is possible in

*See ante, p. 45,

*Part 11, of this book will deal more fully with the question
as to provincial executive power and the position of the Lieut.-
Governors as depositaries of the Crown's prerogatives in refer-
ence to provincial government.

* Pardoning Power Case, 23 8. C, R. 458; 19 0. A. R. 31; 20 O.
R. 222; 5 Cart, 517. See also the Q. C. Case (1898), A. C. 247;
81 L.3. P. C 17,

®20 0. R. at p. 247; 5 Cart. at p. 548.

CAN, CON,— 4
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the constitutional position or functions of this chief officer,
but that does not inhibit a statutory increase of duties ger-
mane to the office.”

On a literal interpretation of item No. 29 of
sec. 91, power to legislate as regards the office of

Lieutenant-Governor is with the Parliament of Can-

ada. Such legislation, however, would seem to be
repugnant to the spirit of the British North America
Act. The office of Lieutenant-Governor is, as fre-
quently said, a link in the chain of Imperial connec-
tion and the whole spirit of the British North Amer-
ica Act is that this is one of those fundamental mat-
ters in the Canadian political organization which is
matter of Imperial concern.’

*This was, apparently, the view of Sir John Thompson when,
as Minister of Justice, he recommended the disallowance of a
Quebec statute making the Lieut.-Gov. a corporation sole: see
Hodgins' Provincial Legislation, Vol, 11, 58,

"8ee the Liquidator's Case (1892), A. C, 437; 61 L. J. P. C.
75; 5 Cart. 1, in which their Lordships say that the Dominion
Government is, in relation to a Lieut.-Governor, “a governing
body who have no powers and no functions except as representa-
tives of the Crown.”

§
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CHAPTER VL

ImperiaL LEecisnation AND CoNSEQUENT ('OLONIAL
Lamrrations: GENERAL PRINCIPLES,

The power of the British Parliament to legislate
for the colonies does not stop short with provision
made for the local legislative machinery and its
range of legislative power. Whether legislating as
the local Parliament of the United Kingdom or in its
Imperial character, the British Parliament is a legis-
lative body with power absolutely unlimited. Other
nations may ignore its Acts and persons abroad may
disregard them; but for the Empire and the Em-
pire’s Courts they are the laws which bind. No ex-
ecutive officer, Judge or other, can treat as wltra
vires an Act of the British Parliament. For them
‘“an Act of Parliament can do no wrong, though it
may do several things that look pretty odd.””™ All
suggested limitations have been swept away and
there is no modern case in which a British Aet has
been refused operation as a void attempt at legisla-
tion. The question will come up in a practical form
in a later stage of this book in reference to the ex-
territorial operation of statutes, Imperial and colon-
ial.*  Here the narrower question is as to the power
of the British Parliament to legislate generally, so
far as she may see fit, for all British possessions,

' City of London v. Wood, 12 Mod. 687: Holt, C.J. There is
a valuable review of the old cases in “ Judicial Power & Uncon
stitutional Legislation” by Brinton Coxe, published after his
death, Philadelphia, 1893: (Kay & Brothers).

*See Chap. VIL, post, p. 65.
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British View.

The British Parliament has often affirmed its
legislative supremacy over the colonies, both by
direct declaration * and by statutes making void re-
pugnant colonial legislation.* Apart from legisla-
tive affirmance, however, the principle is now thor-
oughly established in the constitutional law of the
Empire.

The view of the English Courts may be taken
as expressed by Lord Cranworth in the House of
Lords in 1868:

“ It is certainly within the power of Parliament to make
laws for every part of Her Majesty’s dominions.”®

Or in the langnage of the Privy Council in 1891:

“ How far the Imperial Parliament should pass laws
framed to operate directly in the colonies is a question of
poljey more or less delicate according to circumstances. No
doubt has heen suggested that if such laws are passed they
must he held valid in colonial Courts of law.”™

Colonial View.

C'olonial recognition of the principle has been
ample. The only serious question raised has been
as to the power of the British Parliament to tax the
internal trade of the colonies; but even Franklin ad-
mitted the striet legality of the tax, though stoutly
contending that it was unconstitutional in the British
sense of that term, namely, contrary to the spirit of
the British Constitution under which taxation and

6 Geo. 111, ¢, 11, 12; and see May * Const. Hist, of Eng-
land,” Tth ed., vol. iii., p. 349,

‘T&S8SWm IIL ¢, 22; 6 Geo. IV, c. 114; 2820 Viet, ¢. 63 (the
Colonial Laws Validity Act, 1865; see Appendix).

* Routledge v. Low, L, R, 3 E. & 1. App. 113; 37 L. J. Ch. 454.

“Callendar v, Col. Secy, Lagos (1891), A, C. 460; 60 L. J.
P. C. 88.

.
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representation should go hand in hand.” By the
celebrated Renunciation Act of 1778, the British
Parliament declared its abandonment of the tax
for revenue purposes; and although this Aet was
powerless to tie the hands of a Supreme legislature,
it represents a rule of policy never since ignored.

No doubt upon the question has ever been ex-
pressed in Canadian cases,® although, as will appear,
claims have been put forward to the effect that our
Constitutional Aets of 1791, 1840, and 1867, did
justify Canadian legislation repugnant to Imperial
Acts of earlier date than those Acts respectively.
Many cases will necessarily come under review in
dealing, later on, with specific matters governed or
effected by Imperial legislation extending to C'anada;
it will suffice to quote here some passages from a
very able judgment of the late Mr. Justice Burbidge,
of the Exchequer Court of C‘anada, in which the
general principle is stated:"

“The supremacy of the Parliament of the United King-
dom of Great Britain and Treland is not questioned by any
one.  All powers exercisable by the Parliament of Canada

" Egerton, Short Hist. of Brit. Col. Policy, 198, * As late as
1758 the Massachusetts Assembly, in defending themselves
against the charge of ignoring British statutes, said: ‘The
authority of all Acts of Parliament which concern the colonies
and extend to them are ever acknowledged in all Courts of law,
and made the rule of all judicial proceedings’": Ib., 200.

*See (e.g.), Ex p. Renaud, 1 Pug. (N.B.), 273; 2 Cart, 445;
R. v. Coll. of Physicians (1879), 44 U. C. Q. B. 564; 1 Cart. 761;
Smiles v. Belford (1876), 1 Ont. App. 436; 23 Grant, 5950; 1
Cart, 576; ———— v. Irving, 1 P. E. 1. 38 (Peters, J.).

* Algoma Cent, Ry. Co. v. The King (1901), 7 Ex. Ct. R,, at p.
253, et seq. This judgment passed in review before the Supreme
Court of Canada (32 8, C. R. 277), and the Judicial Committee
(1903, A, C. 478; 72 L. J. P. C. 108) and no doubt was sug-
gested as to the soundness of Mr. Justice Burbidge's conclu-
sions on the constitutional question, although his judgment was
reversed on the construction and effect of the Canadian legisla-
tion in question in the case.
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or by the legislature of any province of Canada are subject
to the Sovereign authority of that Parliament. It has been
contended hy some, that since the British North America
Act, 1867, was passed the Parliament of Canada and the
legislature of a province of Canada copld, in respect of mat-
ters within their authority respectively, repeal the provi-
sions of an Act of the Imperial Parliament extending to
Canada, but passed prior to 186%; that to that extent at
least the Colonial Laws Validity Act,® must be taken to be
repealed or modifiel by the British North America Act,
186%. . . . The argument by which this view is sup-
ported is entitled to great consideration, but the view has
not found favour with the law officers of the Crown. But
even those who hold this view must strongly concede that
the Colonial Laws Validity Act applies in the case of an
Act of the Parliament of the United Kingdom, extending to
Canada, and passed after the British North America Act,
1867 and that any Canadian legislation on the subject re-
pugnant thereto is void. . . . As long ago as 1778, it
was declared by an Act of Parliament® that thereafter the
King and Parliament of Great Britain would not (with an
exception not now material), impose any duty, tax or assess-
ment whatever, payable in any of His Majesty’s colonies in
North America or the West Indies. And the policy of the
Imperial authorities has been to leave the self-governing
colonies free and uncontrolled in matters relating to taxa-
tion within such colonies respectively, . . . But the
practical independence of the Parliament of Canada and of
the provineial legislatures in that respect, rests upon no un-
alterable constitution or statute, but upon the wisdom of
those who control the destinies of the Empire, In reality
the power of the Tmperial Parliament is as great and its
supremacy as absolute over the subject of taxation within
Canada as it is over any other subject committed by the
British North America Act, 1867, to the Parliament of
Canada or to the provineial legislatures,”

As then the British Parliament may legislate Tm-
pmmll\ that is to say, may extend its enactments to

" 28-29 Viet. c. 63 (Imp) prlnled in Appendix,
Y18 Geo. 111 ¢, 12 (Imp.).

%
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the colonies generally or to some one or more of
them in particular, it is important to know when a
British Act does so extend. Prima facie the British
Parliament must be taken to legislate for the United
Kingdom only,* and there must be manifest indica-
tion of its intent in that respect if a statute is to be
read as extending to a colony. This was until 1865
a question of construetion merely, unaided by legis-
lative enactment. In that year, however, was passed
the Colonial Laws Validity Aect, to which frequent
reference has already been made.® It provides that

“an Act of Parliament or any provision thereof shall

be said to extend to a colony when it is made applic-
able to such colony by the express words or necessary intend-
ment * of any Act of Parliament;”

that is to say, of the Act itself, as is the usual case,
or of some other Imperial Act. This, however, is
really no new rule, as the cases decided before the
Act laid down the same rule of construction.

A note of warning should perhaps be here
sounded. There are in foree in the various (‘anadian
provinces and in other colonies many English and
British statutes, which as part of the law of England
were carried by emigrating colonists to their new
homes across the seas, or which by the action of the
home anthorities or by colonial adoption have been
established as the basie law of the colony.* These

“See cases noted, post, p. 69, et seq.

729 & 30 Viet. ¢, 63 (Imp.); printed in Appendix. See ante,
p. 38, et seq.

" On the question of “ necessary lntendmem.“ see Callendar
V. Col. Secy. Lagos (1891), A. C. 460, referred to post, p. 248,

‘In this book statutes of this kind will be indicated thus:
(Br.). Strictly speaking, statutes of date prior to the Union
with Scotland, should be called English statutes, and those passed
since 1800, statutes of the United Kingdom. But (Imp.) and
(Br.), will suffice to distinguish those statutes which are truly
Imperial from those which, when passed, were intended to have
local operation merely in the British Isles.
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are not Imperial statutes in the true sense. They
were passed as local English laws with no intended
reference to the colonies. They are necessarily of
date anterior to the introduction of English law
into the particular colony concerned. They are in
force only by the sufferance of the colonial legislat-
ure which may freely repeal or amend them either
directly or by repugnant legislation so far as re-
lates to their operation in the colony. In other words,
they constitute no limitation upon colonial legislative
power. For this reason they must be left for dis-
cussion at a later stage." At present the enquiry is
as to limitations upon colonial legislative power
arising out of the legislative sovereignty throughout
the Empire of the British Parliament acting with
intent as an Imperial Parliament.

An Act which is truly Imperial, that is to say,
which is made applicable to a colony by express
words or necessary intendment, is in force in
such colony proprio vigore as an enactment of
the Sovereign legislature of the Empire. Tts
date is immaterial, so long as it is not repealed.
It cannot be repealed or amended by the colon-
ial legislature:® and any colonial legislation re-
pugnant to it is, to the extent of such repugnancy,
absolutely void and inoperative.

It necessarily follows that any colonial legisla
tion inconsistent with an Imperial statute extending
to the colony must be inoperative. In the old colon-
ial charters,” and the earlier Constitution Acts’ for

“ See post, chap. XIV.,

*As will appear, there are suggestions to the contrary: see
post, p. 60 et seq.

*See Egerton’s “ Short Hist, of Br. ol. Poliey,” pp. 17, 27,
ete.; Phillips v, Eyre (infra).

"Eg., b & 6 Vict, . 76, 5. 20 (New South Wales). Compare
the Constitutional Act (Canada) of 1791, 31 Geo. 111, ¢. 31, and
the Union Act (Canada) of 1840, 3 & 4 Viet. ¢. 35,




i

IMPERIAL LEGISLATION AND COLONIAL LIMITATIONS, 57

some of the colonies, the legislative power conferred
was hedged about with some such proviso as that
no law passed by the colonial assembly should be re-
pugnant or contrary to the law of England,* or (af-
firmatively) that the laws should be ‘‘as near as may
be agreeable to the laws and statutes of this our
Kingdom of Great Britain.”” And the earlier Imper-
ial Acts on the subject of repugnancy declared void
““ to all intents and purposes whatsoever '™ colonial
legislation repugnant to Imperial statutes extending
to the colonies. These very general and sweeping ex-
pressions would, if applied literally, confine colonial
legislative power within very narrow limit;
statute might be held inoperative as contrary to
the spirit of English law, statutory or common, and
repugnancy in one portion even would render a
whole statute void. To remove these difficulties the
C'olonial Laws Validity Aect, 1865, enact

“II. Any colonial law, which is or shall be repugnant
to the provisions of any Act of Parliament extending to th
colony to which such law may relate, or repugnant to any
order or regulation made under authority of such Act of
Parliament, or having in the colony the force or effect of
such Act, shall be read subject to such Act, order, or regula-
tion, and shall, to the extent of such repugnancy, but not
otherwise, be and remain absolutely void and inoperative.

“1I1. No colonial law shall be, or be deemed to have
been, void or inoperative on the ground of repugnancy to

*See Becquet v. McCarthy, 2 B, & Ad. 951; and Phillips v.
yre (1870), L. R. 6 Q. B. 20; 40 L. J. Q. B. 28, in both of which
cases colonial legislation was attacked on the ground of repug-
nancy to “mnatural justice.” The same limitation has been sug
gested as applying even to Imperial legislation: 12 Rep. 76. See
Dicey, " Law of the Const.,” p. 59, note 1; also post, p. 87.

"7 &8 Wm, IIL c. 22; 6 Geo. IV, ¢. 114,

“ Reg. v. Marais (1902), A. C. 51; 71 L. J. P. C. ; and see
the argument of defendant’s counsel in Phillips v. Eyre (ubi
supra).

'28 & 29 Vie. . 63 (Imp.). See Appendix.
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the law of England unless the same shall be repugnant to
the provisions of some such Act of Parliament, order, or
regulation, as aforesaid.”

These sections are retrospective and their effect
is : (1) The repugnancy to the law of England which
is to make void a colonial Act must be repugnancy
to an Imperial statute extending to the colony or an
Order-in-Couneil passed under the authority of such
an Imperial statute, and (2) a colonial Act repug-
nant in part only is to be void ** to the extent of such
repugnancy and not otherwise.”’

Commenting on this Aet, Willes, J. (delivering
the unanimous judgment of the seven Judges of the
Exchequer Chamber in a case® involving the validity
of an Aect of Indemnity passed by the assembly of
Jamaica), said:

“It was further argued that the Act in question was
contrary to the principles of English law,® and therefore
void. This is a vague expression and must mean either con-
trary to some positive law of England or to some principle
of natural justice. . . . It is clear that the repugnancy
to English law which avoids a colonial Act means repug-
nancy to an Imperial statute, or order made by the author-
ity of such statute, applicable to the colony by express words
or necessary intendment: and that, so far as such repugnancy
extends and no further, the colonial Act is void.”

And, in 1902, Lord Halsbury (in delivering the
judgment of the Privy Council in a case involving
the validity of an Aect of the legislature of Natal,
which took away, in certain cases, the right to trial
by jury), used much the same language,* adding:

*“The obvious purpose and meaning of that statute ™
the Colonial Laws Validity Act—“ was to preserve the right
Eyre (1870), L. R. 6 Q. B. 20; 40 L. J. Q. B. 28.
* Because ex post facto legislation.

‘R. v. Marais (1902), A, C. 51; 71 L. J. P. C. 32.
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of the Imperial legislature to legislate even for the colony
although a local legislature has been given, and to make it
impossible, when an Imperial statute has been passed ex-
pressly for the purpose of governing that colony, for the
colonial legislature to enact anything repugnant to an express
law applied to that colony by the Tmperial legislature itself.”

As colonial legislation which runs counter to an
Imperial statute extending to the colony is to be read
subject to the Imperial enactment, and is void to
the extent of its repugnancy thereto *“ but not other-
wise,”” it follows that Canadian legislatures, each
within its sphere, may legislate upon the subject
matter of Imperial statutes so long as the ("anadian
Acts are not inconsistent with the Imperial.® For
example, it was held by the Supreme Court of
(‘anada, that a Canadian statute, giving jurisdiction
in revenue cases to a Vice-Admiralty Court, sitting
in Canada but constituted under Imperial legisla-
tion, was not repugnant to such legislation." Four-
nier, J., after quoting sec. 2 of the Colonial Laws
Validity Aet, 1865 (as above) puts the matter thus:

* Does not this provision which applies to future as well
as to existing legislation clearly recognize the power of
colonial legislatures to implement or add to (ajouter) the
provisions of Imperial enactments? Does it not also declare
that such added provisions shall have their full effect so long
as they are not contradictory of the Imperial enactment?
To the enumeration of the powers mentioned in the Act of
18 the Federal Parliament has added another subject of
Jurisdiction,  This provision not being in conflict with any
of those of the Tmperial Act, neither altering nor modifying

"Atty-Gen. v. Flint (1884), 16 8. C. R. 707; 4 Cart. 288, per
Fournier, J.: Allen v. Hanson (1890), 18 8. C. R. 667; 4 Cart.
470; The Farewell, 7 Q. L. R. 380; 2 Cart. 378; Smiles v, Belford,
1.0. A, R, 436; 1 Cart. 576,

" Atty.-Gen. (Can.) v. Flint, 16 8. C. R. 707.

"This is evidently a misprint for 1863. The reference is to
26 & 27 Viet. ¢. 24 (the Vice-Admiralty Courts Act, 1863).
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any of them, should be held within the competence of the
Federal Parliament under the above cited clause of the
Colonial Laws Validity Act, 1865.”%

This phase of the subject will, however, appear
again when some of the specific matters governed
or affected by Tmperial legislation are under discus-
sion. )

A colonial legislature cannot repeal or amend
Imperial Acts extending to a colony® unless empow-
ered so to do by express permissive Imperial legisla-
tion. This would appear to be the clear result
of the anthorities. But it is remarkable that at each
step in Canada’s constitutional progress it has been
contended that the Imperial Parliament in legalizing
such step had surrendered, so far as related to
(fanada, some portion of its paramount legislative
authority ; that, at least so far as concerns Imperial
Acts of express colonial application but of date
anterior to the *“ constitutional ’* Act then in force,
the power to amend or repeal had been conferred
upon (‘anadian legislatures. To this extent the con-
tention has received the support of individual
Judges,' but the decisions of the Courts have been
uniformly adverse.

In the Maritime Provinces, where Imperial Acts
relating to navigation were frequently invoked in the

*This is a translation, a little free at times but precise in the
material points.

* Algoma Central Ry. Co. v. Reg. (1902), 7 Exch. Ct. R. 239;
Metherell v. Coll. of Phys. (1892), 2 B. C. 189; Ez p. Renaud, 1
Pug. (N.B.) 273; 2 Cart. 445; Reg. v. Coll. of Phys. (1879), 44 U. C.
Q. B. 564; 1 Cart. 761; Smiles v. Belford (1876), 1 0. A. R. 436;
23 Grant 590; 1 Cart, 576; Craw v. Ramsay, Vaugh. 292,

“E.g., 9 & 10 Vic. c. 94 (empowering the colonies to repeal Im-
perial Tariff Acts), and the various Admiralty and Merchant
Shipping Acts,

' Macaulay, J., in Gordon v. Fuller, infra; Draper, C.J., in Reg.
v. Taylor, infra. See also the judgment of Gwynne, J., In re
Bigamy sections of the Criminal Code, 27 8. C. R. 461.
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Vice-Admiralty Courts, a clearer view seems to have
prevailed as to the operation, within the colonies,
of such Aets; and numerous cases are to be found in
which, without question, effect was given to their
provisions. The view, however, was pressed in argu-
ment there, just as it was in the Courts of the upper
province, that a provincial Act assented to by the
Crown was of equal validity with an Imperial Act
and, if later in point of time than an Imperial Act
with which it might appear to clash, should be given
effect in preference to such Imperial Act.* But no
judicial utterance supports such a view.

In a case® in the Courts of Upper Canada an affi-
davit was tendered in proof of a debt sued for by a
British merchant, and reliance was placed on an Im-
perial statute of Geo. 1L, expressly providing for
such method of proof in colonial actions. It was
contended that the Upper Canadian assembly had
repealed the Imperial Act by legislation inconsistent
with it. The legislative power of the assembly rested
then upon the Constitutional Aet, 1791, which pro-
vided that all laws passed by the assembly should be
valid and binding if not repugnant to the Aet itself.
Macaulay, J. (afterwards C.J.), upheld this conten-
tion, saying, ‘“ I cannot but regard the provincial
statute, when duly passed, of equal force within the
province with British statutes.”” The question in
his view, therefore, would be one of date as between
the two conflicting statutes, an Imperial and a pro-
vincial; whichever was the later would prevail.!
The Imperial ** repugnancy *’ statute then in force®
declared null and void to all intents and purposes

*The Bermuda, Stewart, 245,

*Gordon v. Fuller (1836), 5 U. C. Q. B. (0.8.) 174,

‘See Reg. v. Sherman, 17 U, C. C. P. 167; Reg. v. Slavin, ib.
205.

*6 Geo. IV, ¢. 114; passed, it will be noticed, after the Consti-
tutional Act, 1791,
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whatsoever all colonial laws repugnant to Imperial
Acts “* made or to be made *’ extending to the colon-
ies. This statute, Macaulay, J., thought, applied only
to laws passed in the old colonies under government
by commission or charter, and not to the Acts of a
legislative assembly created by Imperial legislation.
The majority of the Court, however, held otherwise.
Adopting the view that the ‘“ repugnancy " Aet just
mentioned applied to all colonial legislation, Robin-
son, (".J., pointed out that nothing could be more
repugnant to an Imperial Act than an attempted
repeal of it.

Again, it was seriously argued® that, in spite of
express words extending it to all parts of the Em-
pire, the Imperial Foreign Enlistment Act of 1819
was not in foree in Canada, because (‘fanada had at
the date of its passage a local legislature. This view
was negatived by the judgment of the Court and the
enlistment in Clanada of reeruits for the American
army held to be unlawful.

Somewhat the same views have been advanced
since the British North America Act became law.
The word ** exclusive *” in the section (91) declaring
the legislative power of the Dominion Parliament
has been adverted to” as ** intended as a more defi-
nite or extended renunciation on the part of the
Parliament of Great Britain than was contained in
the Renunciation Aet of Geo. IIL* or the Colonial
Laws Validity Act of 1865.”” But this view has not
met with support in later cases.” The same word

“Reg. v. Schram (1864), 14 U, C. C. P. 318, See also the in-
effectual argument of counsel in Bartley v. Hodges, 1 B, & S. 375;
30 L. J. Q. B. 352

"By Draper, C.J., in Reg. v. Taylor, 36 U, C. Q. B. at p. 220.

*18 Geo. IIL. c. 12, See ante, p. 54,

“See ante, p. 57. The Act is in the Appendix.

¥ Smiles v. Belford (1876), 1 0. A, R. 436; 1 Cart. 576; Reg. v.
Coll. of Phys. (1879), 44 U. C. Q. B. i64; 1 Cart. 761; Tai Sing
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oceurs in see. 92, which sets forth the matters for
provineial legislation, and it is used in both sections
to deseribe the Dominion and provineial spheres as
mutually exclusive.

It has, however, been strongly urged officially that
the British North America Aet, 1867, has so far
modified the Colonial Laws Validity Aet, 1865, in its
application to Canada that Imperial Acts extending
to Canada, but of date prior to 1867, may be, in effect,
repealed or amended by Canadian legislation,' but
this view has not met with favour at the hands of the
Imperial law officers of the Crown,* and seems to he
entirely opposed to the strong current of English
and ('anadian authority.

As late, however, as 1903, the Supreme Court of
(‘anada intimated that :

“1t is still open for discussion as to whether the Parlia-
ment of Canada, having been given exclusive jurisdiction to
legislate upon the subject of copyright, may not by virtue
of that jurisdiction be able to override Imperial legislation
antecedent to the British North America Act, 1867, .

We wish to leave the question open so far as this Court is
concerned,”

If open as to copyright, then it must also be open
to all subjects specifically enumerated in sees. 91

v. MeGuire (1878), 1 B. C. 107; Metherell v. Coll, of Phys. (1892),
2 B.C.189, In Smiles v. Belford, Moss (Thos.), J.A.— afterwards
C.J.0.—expressed his belief that Draper, C.J., had not deliberately
entertained the view indicated above, but had merely thrown out
a suggestion in that direction. See also opinion of Sir Roundell
Palmer and Sir Farrer Herschell: Dom. Sess. Pap., 1800, Vol, 13,
No. 35,

*Report of Sir John Thompson, Minister of Justice, in Dom.
Sess. Pap., 1890, Vol. 15, No. 35, on the copyright question. Sec
also Dom. Sess. Pap., 1892, Vol. 12, No. 81, and 1894, No. 5.

*Ib. See also Algoma Central Ry. Co. v. Reg. (1902), 7 Ex.
Ct. Rep. 239; passage quoted ante, p. 54.

*Imp, Book Co. v. Black (1905), 35 8. C. R. 488, This judg-
ment was affirmed in the Privy Council, but with no reference to
the question mooted in the Supreme Court of Canada.
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and 92 of the Act, for the word * exclusive ’’ is
used in both.*

It would seem almost needless to add that the
repeal by the British Parliament of an Imperial Act
extending to a colony is operative in such colony. It
was s0 decided in an old case® in which an effort
was made to subject the Bank of Upper Canada to
the disabilities imposed by the English Bubble Acts.
The earlier Act had been expressly repealed in 1825,
thus wiping out both Aects as the later Act was *‘ a
mere supplement *’ to the earlier. By reason of such
repeal the Acts were held to be no longer in force in
(Canada. A more recent and striking authority®
held that where an Imperial Act extending to a col-
ony has been amended by a subsequent Imperial Aect,
not direetly but by implication, such amendment is
operative in such colony.

This chapter deals only with the general prin-
ciples as to the operation of Imperial Acts extending
to a colony and their effect in limiting the field open
to the colonial legislature. In later chapters specific
topies covered or affected by existing Imperial legis-
lation will be dealt with.

‘See ante, p. 62, o n
* Bank of U. C. v. Bethune, 4 U, C. Q. B. (0.8.), 165,
*R.v. Mount (1875), L. R. 6 C. P. 283; 44 L. J. P. C. 58.




CHAPTER VIL
EXTERRITORIALITY,
Application of the Doctrine.

(a) To British legislation.
(b) To colonial legislation.

The modern conception of a State is of an organ-
ized society identified with, occupying, and control-
ling a defined portion of the earth’s surface; and
under normal conditions no State may execute its
laws within any other than its own territory, except
by permission of the sovereign authority of such
other territory. *‘ By treaty, capitulation, grant,
usage, sufferance, and other lawful means,”’ the
British Crown has jurisdiction within divers foreign
countries, chiefly Oriental, and the exercise of this
jurisdietion is regulated by an Imperial statute, the
Foreign Jurisdiction Aet, 1890." And where foreign
territory such, for example, as in parts of the Afri-
can continent, is not subject to any regular govern-
ment with which a treaty might be made, the Crown
is given jurisdiction by that Aect ‘“ over His
Majesty’s subjects for the time being resident in or
resorting to that country,’”

In addition to this exercise of jurisdiction in
Oriental states and barbarous lands, Great Britain
has assumed to exercise jurisdiction to a limited
extent upon the high seas, both over British sub-
jects and foreigners, even when not upon British

153 & 54 Vict. ¢. 37 (Imp.). The phrase quoted in the text
is taken from the recital to this Act.
*See R.v. Crewe (1910), 2 K. B. 576; 79 L. J. K. B. §74.

CAN, CON.—5
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ships.*  Again, modern diplomacy recognizes that
it is just that a State should exercise some measure
of protection and control over its members when
abroad, not only in their interest, but in its own;
and accordingly international usage, often erystal-
lized in treaties, permits certain agents of a State—
ambassadors, consuls, ete.—to exercise jurisdiction
and perform executive acts within the limi
other State; such, for example, as the maintenance
of discipline upon British ships in foreign ports, the
celebration of marriages under the Foreign Mar-
riage Act, 1892,' and the performance of various con-
sular duties.

But, except as above indicated, there can be no
exterritorial execution of the laws of any State; and
if the phrases ‘* exterritoriality of a law *” and ** ex-
territorial operation of a law ** are to be limited to
the idea of executive action abroad, the subject
would be one of comparatively narrow range so far
as the government of Canada or of any other Brit-
ish colony is concerned. KExcept as to the exercise of
jurisdiction upon the high seas or in barbarous lands
without settled government, the matter is one of ar-
rangement, express treaty or tacit understanding,
with foreign powers worked out by Imperial legisla-
tion and executive action; and even as to those ex-
cepted matters, the ground is largely covered by
Imperial treaty and legislation.

’

The word ** exterritoriality ** is commonly used,
however, to characterize the operation of laws which
purport to determine the effect to be given in the
C'ourts and within the territory of the enacting State
as against persons without the State or in respect to
property sitnate or transactions happening abroad.

*Her jurisdiction over British ships is, of course, a recog-
nized territorial jurisdiction.
455 & 56 Viet, c. 23 (Imp.).
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In this sense, international law recognizes that ex:
territorial effect should often be given to the laws
of a State in reference to foreign persons and prop-
erty and to many acts done and suffered abroad; and
to a greater or less extent the municipal laws of Eng-
land and her colonies embody the same prineiple.
To take a familiar example: a conveyance of land in
any Canadian provinee must conform to the laws of
that province wherever the owner of the land may
reside or wherever the documents may be executed;
in other words, one generally recognized rule of in-
ternational law is that the lea rei situs should govern
all transactions about land. And so as to suecession:
the lex domicilii of the deceased governs, speak-
ing generally, the distribution of his personal estate,
no matter where he may have died or where the
assets may be. British jurisprudence, again, treats
erime and the jurisdiction over erime as local, and
considers that the nature and quality of an act, so
far as penal consequences are to follow, should he
determined by the law of the place where the act is
done; and British legislation in the main has been
framed upon this principle. Even as to British sub-
Jeets the British Parliament has very seldom under-
taken to affix eriminal character to acts committed
by them within foreign territory;* and still less fre-
quently, as will appear, has legislation of that char-
acter been attempted in regard to foreigners without
the realm.

The constitutional problems which arise may be
shortly stated: (1) Is there any limitation upon the

“England and the United States differ in this respect from
those continental states of Europe governed by the principles of
the civil law. In these latter, subjection to the home law is treated
as a matter of race-nationality; and because they themselves
undertake to punish their citizens for crimes done abroad, they
object to extraditing them: Wheaton, International Law, 4th
Eng. ed., 183.
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power of the Parliament of the United Kingdom
to determine as she will the operation to be given
within the Empire to her laws as they may regard
persons, property, and acts without the Empire?
If there be any such limitation, it would naturally
follow that a colonial legislature would lie under
the same disability. (2) If there be no such limita-
tion in the case of the British Parliament, does
the converse proposition hold good? or, on the con-
trary, is a colonial legislature subject to some con-
stitutional disability along this line arising from the
colonial status?

To clear the ground: the operation within the
colonies of Imperial legislation has nothing to do
with exterritoriality so far as concerns the ques-
tion as to the existence of a constitutional limitation
upon the power of the British Parliament; for the
territory within the ken of the Parliament of the
United Kingdom when legislating Imperially is the
Empire. The question now is as to legislation which
purports to determine whot results shall follow
within the Empire or col .y as to persons, pro-
perty, and transactions eyond the geographical
hounds of the Empire lony, as the case may be.

Then again, the d bution of legislative power
in Canada between the Federal Parliament on the
one hand, and the provineial legislatures on the
other, may be here disregarded. In principle, the
question is the same as to each: Is the Parliament
of Canada, or is a provinecial legislature, making laws
each in relation to the subjects committed to its jur-
isdiction, debarred wholly or in part from enacting
what results shall follow in C‘anada or in the par-
ticular province from acts done, or as to persons
and property, without their respective boundaries?

To still further clear the ground, certain recog-
nized canons of construction, which are applied to
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Acts of Parliament in determining their territorial
scope should be, strictly speaking, eliminated; be-
cause the subject under discussion is as to consti-
tutional limitations and not as to restrictive inter-
pretation. But a consideration of these canons of
construction will, it is conceived, disclose that as re-
gards TImperial legislation, they are not founded
upon any real constitutional limitation of legislative
power, but that they are based upon considerations
of poliey, of what should be taken to be the intention
of a legislature presumably desirous of paying due
regard to recognized principle of international law,
and of being fair and reasonable toward foreigners.
Aund if this should appear to be the true position as
to the British Parliament, is there something in-
herent in the colonial status which as to all or some
of these canons of construction makes them constitu-
tional limitations upon colonial legislative power?

Territorial Scope of Statutes: Canons of
Construction:

The question as to the territorial area within
which a statute is to have application, the persons,
property and acts to be affected thereby, is one to
be decided upon the construction of the Act itself,
read in the light of certain well established presump-
tions against undue extension. As between Great
Jritain and her colonies, as has already been
pointed out, the Parliament of the United Kingdom
must be taken, prima facie, to legislate only for the
["nited Kingdom.® An Aect of that Parliament does
not extend to a colony unless ** made applicable to
such colony by the express words or necessary in
tendment '’ of the Act itself, or of some other

“ Routledge v, Low (1868), L. R, 3 E. & 1. App. 113; 37 L. J.
Ch. 454.
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Imperial statute;” and not less express, one would
naturally infer, should be the words or not less
clear should be the necessary intendment to warrant
the application of a British statute to persons, pro
perty, and acts beyond the precinets of the Empire.

Laws, then, enacted by the Parliament of the
United Kingdom ave prima facie territorial; that is
to say, the presumed intent is that general words
should apply only to persons, both British subjects
and foreigners, within the Kingdom; only to pro-
perty situate within its geographical boundaries;
only to acts done or conditions existing within those
boundaries; and only to rights of action to be en-
forced therein. But when statutes come to be ex-
amined it is not often that they can readily be classi-
fied along any such simple clear-cut lines. The one
statute may prescribe acts to be done by certain or
all persons in reference to certain or all property
and may define and regulate the rights of action
(civil or eriminal) which are to arise if the law be
broken. Another statute may cover only some one
or more of these elements. For this reason it is
difficult to segregate the authorities along these
simple lines; but it will be well to keep in view these
various aspects which Aects of Parliament may pre-
sent. It will, it is hoped, become clear as the review
of the leading cases progresses that the presumption
against the exterritorial application of a statute is
strong as to the real subject matter of the legisla-
tion, whether persons, property, acts, or rights of
action, but weak or altogether absent as to ancillary
or, as it were, accidental results.

Running through all the cases this doctrine will
be found, that the British Parliament may legislate
freely as to the conduet abroad of British subjects.

“(Colonial Laws Validity Act, 1865" (28 & 29 Vict. c. 63, s.
1). See ante, p. !
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The executive enforcement of such laws must, of
course, take place within British territory; but it
has always been considered that a foreign power
has no legitimate ground for complaint should Eng-
land see fit to punish one of her own subjects for a
crime (or what would be considered a erime in Eng-
land), committed within the territory of such for-
eign power. And the same idea pervades legisla-
tion as to British ships. The presumption, there-
fore, in favour of strict territoriality gives way
easily before language reasonably indicative of Par-
liament’s intention to apply its enactment to British
subjects or British ships wherever they may be.

Personal Laws.

Not many statutes can be found dealing with
persons in a sense detached from all considerations
of property, conduct, and rights. Perhaps the near-
est approach to such legislation which has been
hefore the Courts upon a question as to its terri-
torial operation is the English Bastardy Aect of
1344, passed with the object of preventing parishes
from being burdened with the support of illegiti-
mate children. It gave power to justices on sum-
mons duly served to adjudge a man to be the puta-
tive father of a bastard child, and to order him to
pay a weekly sum towards its support. The words
were general, ‘¢ any single woman who may be deliv-
ered of a bastard child,”” but it was held that the Act
did not apply to a child born out of England, though
the putative father was an Englishman, and the
illicit connection had all taken place in England.”
Where, however, the c¢hild was born in England, the
fact that the putative father was an Irishman and
that the illicit connection had taken place only in

"7 & 8 Viet, ¢, 101 (Eng.).
“R.v. Blane (1849), 18 L. J. M. C. 216,
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Ireland did not relieve him from liability, if duly
served with a summons within the justices’ jurisdie-
tion." The aim of the statute was not punitive as
to the man, but in relief of the mother and, through
her, of the parish; and Cockburn, C.J., thought no
question of exterritoriality was involved.

Copyright.

Under what circumstances a foreign author could
take the benefit of the British Copyright Acts, was
the question before the House of Lords in two well-
known cases. In the first' it was held that under
the statute of Anne,* an alien friend not actually in
England at the date of the first publication there of
his work was not entitled to British copyright; in
the second,® thirteen years later, it was held that
mere presence in any part of the Empire at the time
of the first publication in England was sufficient
under the Copyright Act of 1842, to entitle an alien
friend to the benefit of the Act. The words used to
designate. those entitled to copyright were general,
‘“author »” *“ assignee ’’ and *‘ assigns,”’ in both
Acts. The precise point decided in each case was a
very narrow one, but the discussion ranged over the
entire field, and in the judgments will be found
many statements of the general principles which
should govern the interpretation of British statutes
alleged to extend to foreigners abroad. It may he
added that the judgments in the later case throw

"“Hampton v. Rickard (1874), 43 L. J. M. C. 133

YJeflerys v. Boosey (1855), 4 H. L. Cas. 815; 24 L. J. Ex. 81,
The action was for infringement of the copyright in Bellini’s
“La Sonnambula.”

8 Anne ¢, 19 (Imp.).

' Routledge v. Low (1868), L. R. 3 E. & L. App. 113; 37 L. J.
Ch. 454. *“ Haunted Hearts,” by Maria Cummins, an American
authoress, who crossed to Montreal and stayed there a few days
until her book was published in England

‘5 & 6 Viet, ¢. 45 (Imp.).

e ————
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strong doubt upon the correctness of the view taken
by the majority in the earlier case—the minority,
individually counted—as to the principles underly-
ing the legislation as to copyright. Those who looked
upon the Acts as creative of a monopoly at the ex-
pense of the reading public of England, limited that
monopoly to British subjects, including in that term
all who by their bodily presence within England
owed temporary allegiance to British law; while
those who considered that the Acts were framed for
the advancement of learning and that to this end
authors should be encouraged to publish their works
in England by being given a species of property in
them after publication there, placed no territorial
limit upon the general words. Given the right of
property created for the public good there was no
reason why an alien friend, complying with the
terms of the Aets, should not be as free to acquire
such right as to acquire any other personal property
though not resident or even present in England. Or
to express the same idea in its relation to exterri-
toriality, the territorial object of the Act, namely
publication in England for England’s good, being
satisfied, there was no reason why regard should be
had to the fact that benefits might acerne to alien
authors abroad.

“The plaintiff,” said Erle, C.J.° “being such assignee,
publishes in England, and after publication in England,
claims the operation of the statute in England to protect
his right there; and in so doing he claims only an intra-
territorial effect.”

Maule, J., says:

“ By the common law of England aliens are capable of
holding all sorts of personal property and exercising all
sorts of personal rights, Their disabilities in respect of
real property arise out of special laws and considerations

*24 L. J. Ex,, at p. 87.
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applicable to property of that particular kind, So that when
personal rights are conferred and persons filling any char-
acter of which foreigners are capable are mentioned, for-
cigners must be comprehended unless there be something in
the context to exclude them.”*

In the later case Lord Cairns, L.C., speaks of
the Aet as intended

“to obtain a benefit for the people of this country by the
publication to them of works of learning, of utility, and of
amusement. . . . There is or may he a benefit to the
author; but it is a benefit given not for the sake of the
author, but for the sake of those to whom the work is com-
municated ;" 7

and Lord Westbury lays it down® very emphatically
that as to the incidental results of an Act of Parlia-
ment there is really no presumption against exterri-
torial effect:

*The benefit of the foreign author is incidental only to
the benefit of the English public, Certainly the obligation
lies on those who would give the word “author” a restricted
significance to find in the statute the reasons for so doing.

By the common law of England the alien friend
(ami) though remaining abroad may acquire and hold in
England all kinds of pure personal property: and when a
statute is passed which creates or gives peculiar protection
to a particular kind of property, which it declares shall be
deemed personal property, and does not exclude the alien,
why is he to be deprived of his ordinary right of possessing
such property or being entitled to such protection?”

On the other hand, the view of those who looked
upon the Aect as an Act for the benefit of authors,

“Ib., p. 88, The idea expressed in this passage appears in
the judgment of Phillimore, J., in Davidsson v. Hill (infra):
“QOur Courts are not only open, but open equally to foreigners
as to British subjects, and foreigners who have the benefit of the
English common law have also the benefit of English statutes.”

"37 L. J. Ch,, at p. 458,

*Ib., p. 463,
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may be taken from the judgment of Lord Cranworth,

L.C., in the earlier case:’

“Prima facie the legislature of this country must be
taken to make laws for its own subjects exclusively; and
where, as in the statute now under consideration, an exclu-
sive privilege is given to a particular class at the expense
of the rest of Her Majesty’s subjects, the object of giving
that privilege must be taken to have been a national object,
and the privileged class to be confined to a portion of that
community for the general advantage of which the enact-
ment is made. When T say that the legislature must primd
facie be taken to legislate only for its own subjects, T must
be taken to include under the word ‘subjects” all persons
who are within the Queen’s dominions and who thus owe to
her a temporary allegiance.”

Tax Acts.

There are a number of cases in which the ques-
tion involved was as to the incidence of taxation
under Acts respecting Probate Duty, Legacy Duty,
Succession Duty, and Income Tax; and it will be
found that in all these cases when the real object
intended to be taxed was determined, whether that
object was a person, some species of property, or
some transaction, the presumption as to territorial
operation fixed that real object when stated in gen-
eral terms as intended to he within or associated
with the realm.'” That the taxation might in its
actual incidence fall upon persons, or be measured
by property, without the realm of itself raised no

Y24 L. J. Ex.,, at p, 97. He was the only Judge who sat in both
these cases, His judgment is a practical summing up of the
views of the four Judges, the minority out of ten who advised
the House,

*The constitutional limitation of the taxing power of a pro-
vince to *direct taxation within the province,” has frequently
raised the question, in Canadian cases, as to the real object
aimed at by provincial tax Acts and as to its situs within the
province: see the chapter on Taxation in Part II.
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presumption against it. If the tax were a tax upon
residents there was no very strong presumption
against its being measured by the possessions, both
at home and abroad, of the tax-payer; if the tax
were a property tax the presumption would be
that the property struck at was within the realm,
but there would be no presumption that its owner
should be a resident. As was intimated by the
House of Lords in 1889 it involves no breach of
international duty to tax a resident of England
on the basis of his income from all sources both
at home and abroad and whether he chooses to
have that income sent home to him or not; and the
decision of the Court of Appeal * was affirmed upon
a consideration of the context and not upon the
ground taken by Lord Esher, M.R., in the Court of
Appeal that the general words of the schedule to the
Income Tax Act ought to be limited by applying
strictly the presumption against exterritorial opera-
tion.

And so with regard to Legacy, Probate, and Sue-
cession duties, the presumption in favour of territor-
ial limitation might fix the real objective of the Act
—legacies under the will of a person domiciled in
England, the property to which English probate
gives title, and succession under English law—but
would not prevent the tax from having its due effect
because it might perchance bear on persons out of
England or be paid in respect of property abroad.?

) ' Colquhoun v 7I}7’ouku (1889), 59 L. J. Q. B. per Lord
Herschell, at p. 58; per Lord Macnaghten, at p. 62: and see
Blackwood v. R. (infra).

158 L. J. Q. B. 439,

*Arnold v. Arnold (1887), 6 L. J. Ch. 218 (legacy duty):
Thompson v. Advocate General, 12 ClL. & F. 1 (legacy duty);
Atty-Genl. v. Napier (1851), 20 L. J. Ex. 173 (legacy duty);
Wallace v, Atty-Genl, (1866), 35 L. J. Ch. 124 (succession
duty); Atty-Genl. v. Canpbell (1872), 41 L. J, Ch. 611 (succes-
slon duty); Blackwood v. R. (1883), 52 L. J. P. C. 10 (estate
duty in Victoria): and see R. v. Cotton (1912), 45 S, C. R. 469.
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Where provision was made for an abatement
from income tax of the amount of any premium paid
on life insurance effected ** in or with any insurance
company,’’ it was held that an English company only
was meant*; but the question was really determined
by other words of limitation, though Lord Esher,
M.R., was prepared to put his judgment on a striet
application of the canon of construction.” The Aect,
it may be noticed, was in ease of the tax-payer and
was not in any sense an Act to regulate insurance
companies.

Navigation and Shipping :—How far the Imper-
ial Merchant Shipping Acts were intended to affect
foreign ships and how far the Acts applied to ships
whether British or foreign in respect of their navi-
gation upon the high seas beyond the territorial
houndaries of the Kingdom has been considered in
a series of cases. The legislation was intended prim-
arily for British shipping. ““ If we were simply
dealing with legislation relating to shipping the
clear conclusion would be that in the first instance
it referred simply to the ships of the nation whose
legislature was passing the Act in question.””  But
some of the provisions of the Aets considered in
these cases were as to the rules to be observed for
the avoidance of collision, and others were in limi-
tation of the liability for damages suffered in colli-
sion to an amount less than the general maritime
law of Europe as recognized in British Courts
would give to the innocent ship.

* Colquhoun v, Ilvddoinr (1890), 59 L. J. Q. B. 465 (C.A.).

‘Lord Esher, it may be noted, was a strong exponent of the
view that general words in a statute should always be read in
a strietly ‘erritorial sense, as his judgment in this case shows;
but in Colquhoun v. Brooks (ubi supra), the House of Lords did
not adopt his extreme view and thought it was necessary to look
for a limiting context. See ante, p. 76.

“Per Wood, V.C. (afterwards Lord Hatherley, L.C.), in Cope
V. Doherty (1838), 27 L, J. Ch,, at p. 601; 2 DeG. & J. 614,
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As to the regulations for the avoidance of colli-
sion (commonly known as the ** rules of the road,””
preseribing the course to be steered, the lights to be
exhibited and the signals to be given under varying
conditions) it was held that though they purported
to apply in all cases, they could not be taken as in-
tended to govern the navigation of a foreign ship
except, perhaps, within strictly territorial waters.
Therefore, where a British and a foreign ship met
upon the high seas, even within the three-mile belt
off the English coast, the British statutory regula-
tions would bind neither ship; the decision in such
case had to be based upon what the Privy Council
described as ** the ordinary rules of the sea,” i.e.,
the rules laid down by maritime law as recognized in
Admiralty Courts in England.’

Prior to 1862, the clauses limiting liability for
damages done by collision (e.g., to the value of the
ship at fault and its freight, or to a certain sum per
ton of its tonnage) applied in terms to ** the owner
of any sea-going ship.”” It was held not to apply at
il“ ill tllt' case of a !'n“iSinll on l|l<- lliu‘h seas ln'l\\‘m-n

two foreign ships;® nor to the case of a ecollision
there between a British and a foreign ship so as to
limit the lability of the foreign ship or (as intimated
obiter) of the British ship, because the Act should
not be construed as intended to either favour or
prejudice the foreign ship. But where the collision
had taken place within three miles of the British
coast between a British and a foreign ship, the Bri
tish ship being at fault was held entitled to the bene-
fit of the Aet; the position of the foreign ship had

"The Saronia (1862), 31 L. J. Adm. 201 (P.C.). As is well
known, there are now " International Rules of the Road " adopted
by agreement among maritime powers. See post, p. :

"Cope v. Doherty (supra)

The Wild Ranger (1862),

2 L. J. Adm. 49
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she been to blame being left in doubt.'* In 1862 the
Act was amended by substituting for the words in
the Act of 1854 the words ““the owners of any ship,
whether British or foreign;’’ and it was held that the
Act so amended applied to collisions everywhere
and enured to the benefit equally and, conversely, to
the detriment equally of British and foreign ships ;'
and where both ships are foreign the Aet applies if
the case is properly before the Court.* The view
taken before the amendment of 1862 is summed up
by Turner, L.J., in Cope v. Doherty:** This is a Bri-
tish Aet of Parliament and it is not, I think, to be
presumed that the British Parliament counld intend
to legislate as to the rights and liabilities of foreign-
ers.””  But the course of ‘legislation shows that the
attention of Parliament was fixed not so much upon
the fact that the transactions might happen without
the realm as upon the question, a strictly territorial
one, as to the remedy British Courts should afford
when properly seized of the controversy,
And it may further be remarked that the British
>arliament has, apparently, felt little difficulty about
legislating in respeet of the doings upon the high
seas, the common ground of all the nations, of Bri-
tish subjects or even foreigners upon foreign ships.’
British ships upon the high seas are, of course, Bri-
tish territory.

" The General Iron, ete., Co. v, Schurmanns (1860), 29 L. J.
Ch. 877. The three-mile belt was held to be * territorial waters "
for the purposes of such legislation; but see R. v. Keyn (1876),
L. R. 2 Ex. D,

“The Amalia (1863) . J. Adm, 191 (P.C.).

#* Actions for collision are said to be communis juris and the
Admiralty Court has never refused to entertain an action merely
because both ships were foreign or their owners not British sub-
jects, or because the collision occurred in foreign waters”:
Marsden, “ Collisions oth ed,, 198, See “ The D. C. Whit
ney 38 8, C. R. 303; s Bt R

* Merchant Shipping Act 94 (57 & 58 Viet, ¢, 60, Imp.), sec,
686, ot seq. See post p. 2
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Workmen'’s Compensation Acts:—Certain cases
in which the territorial scope of these Acts was con-
sidered serve, it is conceived, to emphasize that ter-
ritoriality is to be presumed as to the real objective
of a statute, but that the presumption against its
ulterior or incidental results affecting persons or
property or transactions abroad is weak or non-ex-
istent. In one case * it was held that the British Act
has regard to labour conditions in England and does
not cover the case of an accident happening out of
the United Kingdom, although the contract of em-
ployment had been made in England. The general
presumption against exterritorial operation was, it
was considered, fortified by an express provision in
favour of seamen upon ocean voyages in British
ships, affording room for the application of the max-
im expressio unius exclusio est alterius. In another
case * it was held by the Privy Council on appeal
from British Columbia that the Workmen’s Compen-
sation Aect of that province (the same in general
tenor as the British Act) enured to the benefit of
alien dependants, resident abroad, of a workman
killed by accident in the course of his employment in
the province. Tomalin v. Pearson was. approved
but distinguished. The view of the Board is thus
put * by Lord Atkinson:

* Here it is not insisted that the provincial statute shall
operate extra-territorially, It is insisted that by its express
words it imposes on the employer a liability to compensate
his workmen for personal injuries hy accident arising out
of and in the course of the employment which he carries on,
and in which they work. Where that employment is carried
on in the province of British Columbia, one of the results
of this intra-territorial operation of the statute may pos-

*Tomalin v. Pearson (1909), 2 K. B. 61; 78 L. J. K. B. 863,
*Krzus v. Crow's Nest Pass Coal Co, (1912), A. C. 590; 81 L. J.
P, C, 287,

*81 L. J. P. C,, at pp. 230-1.
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sibly be that in some cases a non-resident alien may derive
a benefit under it. . . . The employer is, by the terms
of the statute, made liable to pay the compensation in ac-
cordance with the First Schedule.  When one turns to that
schedule one finds that in cases where death results from the
injury, and the workman leaves behind him dependants
. . . the amount of the compensation
paid.”

. . s to be

This seems to support the view of the Judge of first
instance * that the Aet was in the nature of compul-
sory insurance at the expense of employers for the
benefit of workmen within the province, the pre-
seribed ¢ compensation ’’ representing, as it were,
the insurance fund distributable among the depend-
ants of the deceased regardless of their place of
abode.

Lord Campbell’s Act:—Again Lord Campbell’s
Act has been held to enure to the benefit of the
widow and children, resident in Norway, of a Nor-
wegian sailor whose death had been caused by the
negligent navigation of a British ship upon the high
seas.”
" See Varesick v. B. C. Copper Co,, 12 B, C, 286,

* Davidsson v, Hill (1901), 2 K. B. 606; 70 L. J. K. B. 788, The
action was brought by the widow for the benefit of herself and
her children, there being no administrator. This seems to be the
only difference between this case and two cases decided by the
Court of Appeal of Manitoba: Couture v. Dominion Fish Co.
(1909), 19 Man. L. R. 65; Johnson v. Can. North. Ry., ib., 179.
The plaintiff in the first case was administratrix under a grant
of letters of administration from the Manitoba Court, and the
action was founded upon the death of the husband in the North
West Territories through the negligence there of the defendants.
It was held that any right of action must rest on the law of the
Territories; that such law, namely, the similar statute there,
vested the right of action in an administrator, who, the Court
held, must be taken to mean an administrator appointed by the
Courts of the Territories; and the action in Manitoba was accord-
ingly dismissed. In the second case, the accident and death

CAN, CON,—6
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Penal Laws: Status.

The presumption against exterritorial extension
has been perhaps most rigidly enforced in the con-
struction of statutes of a eriminal or penal character,
or statutes which, like the English Bankruptey Acts,
affect the status of individuals. Acts committed by
foreigners are not taken to be covered by such legis-
lation unless the langnage of the Aect is absolutely in-
tractable. Perhaps the strongest statement of the
general rule is that of Lord Russell of Killowen in
a case arising out of the famous ** Jameson Raid *’
into the Transvaal Republic and involving the con-
struction of the Foreign Enlistment Act, 1870:°

“ Another general canon of construction is this—that if
any construction otherwise be possible an Act is not to he
construed as applying to foreigners in respect of acts don
by them outside the dominions of the sovereign power enact-
ing. That is a rule based upon international law, by which
one sovereign power is hound to respect the exclusive juris-
diction in its own territory of every other sovereign power
and not to attempt to legislate by law for any portion of
that territory.”

In the end it was unnecessary to consider the
application of the Aet to foreigners as no evidence
occurred in Ontario, and the plaintiff sued in Manitoba as ad-
ministrator under a Manitoba grant; and the action was dis
missed upon the same holding as in the earlier case

It is difficult to reconcile these two decisions with the prin-
ciple upon which Davidsson v, Hill rests, namely, that, given a
right in the deceased, had he lived, to bring action in an English
Court, the widow though an alien non-resident may sue in such
Court. It is true that the right of the deceased, had he lived,
to bring an action in an English Court, might depend on the law
of Norway, the place where the cause of action was assumed to
have arisen, as Mr. Justice Phillimore points out; but if the law
of such place gave a right of action, that action could be brought
in England if the defendants could properly be served with pro-
cess there. And so, it is submitted, the deceased Couture, had
he lived, could have sued in the Manitoba Courts, and, if so, his
administratrix could sue there on the Manitoba statute.

YR. v, Jameson (1896), 2 Q. B 65 L. J. M. C. 219.
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was tendered to show that any of the accused were
other than British subjects. But the case bears out
what has been insisted upon in earlier paragraphs
of this chapter that, given a local territorialized sub-
jeet matter for a statute to operate upon, the pre-
sumption against its having exterritorial effect in
ancillary matters is weak. This particular statute
provided that if a person without the Queen’s license
should in a place within Her dominions prepare or
fit ont a hostile expedition against a friendly state
* the following consequences shall ensue,” namely,
that every person engaged in such preparation or
fitting out or assisting in it or aiding or abetting,
counselling or procuring it and every person em
ployed in any capacity in such expedition should be
guilty of an offence under the Act. The aim of the
Act was to prevent British territory being made the
hase for hostile invasion of the territory of a friendly
power and the Aet was in terms limited to a pre-
paration or fitting out within the Queen’s dominions.
But it was held by Lord Russell of Killowen (Pol-
lock, B., and Hawkins, J. concurring) that a person
might commit the offence of engaging in the prepar
ation of the expedition or assisting in it, or aiding
or abetting it, although he himself might not be
within the Queen’s dominions when he so engages,
or assists, ete.; and that a person, also, may commit
the offence of taking employment in such an expedi-
tion although he accepts employment in it outside
the limits of the Queen’s dominions; in each case at
all events if he were a British subject.

Bankruptey Aets.

In a series of cases under the Bankruptey sta-
tutes it has been held that the act of bankruptey
necessary to give the English Courts jurisdiction
must have taken place in England, and in 1901 these
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cases were reviewed and affirmed in the House of
Lords.” The legislation was treated as of a penal
character, affecting the status of the trader declared
a bankrupt under the Act. So far did the presump-
tion extend that although the statute expressly made
certain things acts of bankruptey ** when committed
out of England,”” namely, an assignment for the
benefit of creditors or a fraudulent conveyance, it
was held that these instruments must be instruments
intended to have operation under English law, as for
example an assignment executed abroad by a domi-
ciled Englishman or a conveyance of property in
England fraudulent by the law of England. The
case which went to the House of Lords was of a
trader, non-resident in England but trading there
through agents, who executed in America an assign-
ment for the general benefit of his creditors. It was
held that he could not be adjudged a bankrupt under
the English Aets.

C'riminal Law,

Referring again to eriminal law, the doetrine of
English law is that erime and its punishment is a
local matter and that the nature and quality of an
act is to be determined by the law of the place where
the act was committed. “* What takes place abroad
cannot, in the eye of our law, be an offence against
our law (unless indeed made so by statute) except
in the one well-known case of pivacy jure gentivm.”
Acting on this view the Full Court of British Colum
bia held that to counsel in Canada the commission
of an act abroad which, if committed in Canada,

1

"Cooke v. Chas. A. Vogeler Co, (1901), A, C. 102; 70 L, J.
K. B. 181,

YR.v. Walkem (1908), 14 B. C. 1: citing Stephen's History of
the Criminal Law (1883), Vol. II., p. 12, where the point is dealt
with a question of the greatest importance and delicacy

which has never yet been judicially decided.”

S el il et e gt i SR K 2
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would be a erime is not to counsel the commission of
an offence against the law of Canada, to which alone
the general language of our eriminal code is directed,

In a case from New South Wales the Privy
Council had to consider a statute of that colony
which provided that ‘‘ whosoever being married
marries another person during the life of the former
hushand or wife, wheresoever such second marriage
takes place, shall be liable to penal servitude.”
Their Lordships held that the word ** wheresoever
must be read ** wheresoever in this colony;’’ that to
give the word the wider unlimited range, which the
statute upon the bare words would have, would be
“inconsistent with the most familiar principles of
international law.”"*

In an earlier case’ it was held that the statute*
which imposes a penalty upon persons selling by
““ any denomination of measure other than one of the
Imperial measures ** did not apply to a sale, though
made in England, where the measuring was to take
place upon delivery abroad. The object of the Act
was to establish a system of measures for use in
England.

Doctrine of exterritoriality wnot a constitutional
limitation upon the power of the British
Parliament.

To the modern lawyer familiar with his Dicey it
may seem time wasted to labour further the question
of the legislative sovereignty of the British Parlia-
ment, its power to make laws which British Courts

*Macleod v. Atty.-Genl, (N.SW.) (1801), A, C. 455; 60 L. J.
P. (. 55, Their Lordships also held that, read in its wider sense,

the statute would be “inconsistent with the powers committed
to a colony "; as to which the case must be discussed later, See
post, p. 101,

* Rosseter v. Calhman (1853), 22 J. J. Ex, 128,

5 & 6 Wm. IV, c. 63, s. 6.
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must recognize and enforce as in very truth the law
of the land, no matter how heedless of the rights of
other nations or of generally recognized principles
of international law such British enactments may be,
or how subversive, it may be, of principles usually
recognized by British law itself as based upon
natural justice. But the question as to the position in
this regard of Canadian and other colonial legisla-
tures is one of such moment to the well-being of the
colonies that it is necessary to get to the bottom of
the matter, if that be possible. Is this doetrine as to
the territoriality of the law of a modern state a mat-
ter of mere restrictive interpretation when applied
to a British statute and a matter of real constitu-
tional limitation when applied to a Canadian enact-
ment? Is a colonial legislature, entrusted with
power to make laws for the peace, order, and good
government of the colony (in so far as that is not
provided for by Imperial Acts of express applica-
tion to the colony) powerless to punish the miscon-
duct of its people abroad? May the British Par-
linment ignore the well-established doctrine of
English law that erime and the jurisdiction over
crime is local, and provide for the trial and punish-
ment in England for acts done abroad even though
the act were no breach of the law of the land where
it took place!” and may not a colony do the same?
May it not with a view to exeluding undesirables
provide that they will have to answer in the colony *
for the misdeeds which perhaps may have caused
their migration to the colony? And as to eivil rights
acerned abroad, as for example, upon a contract be-
tween foreigners made abroad to be performed
abroad, may the British Parliament, for reasons
touching perhaps the conscience of Englishmen but

"As in R. v, Russell (1901), 70 L. J. K. B. 998,
“ Exclusion or deportation penalizes for acts done abroad just
as clearly as would imprisonment within the colony.

Mook T
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not affecting the validity of the contract abroad, say
that no recovery shall be had in a British Court?’
And may not a colony say the same?

Dr. Dicey is perhaps the best known modern ex-
ponent of the doctrine of the omnipotence of the
British Parliament;* to this extent at least, that no
Court in the Empire can properly decline to enforce
its enactments. Another eminent authority, Sir
Fitzjames Stephen, says that Judges ‘* could not
refuse to put in force ’’ an Aet, if one were passed,
applying the eriminal law of England to the doings
of Frenchmen in France, and giving the Central
(‘riminal Court jurisdiction in such cases;® while,
on the other hand, another well known writer, Chief
Justice Piggott of Hong Kong, puts the case of an
Aet making gambling at Monte Carlo by German
subjects a erime punishable in England, and says
that * such an Aet would be bevond the powers of
Parliament, and further that the Court of (‘rown
(‘ases Reserved would not be slow to say so.”’ "
He cites certain old cases,' but discards them
as based on ‘“too high flown " appeals to
natural  justice and the immutable laws of
nature; but, nevertheless, he strongly affirms
the existence of a real constitutional limita-
tion of the power even of the British Parliament.?

But it will be found that there is no reported
decision in modern times in which a British Court

" As for example under the Slave Trade Acts: see Dicey, Con
flict of Laws, Amer, Ed,, 556, ¢t seq.; or the Acts regarding gam-
bling debts: see Moulis v. Owen, 76 L. J. K. B, 406,

*Dicey, Law of the Const. There is little reference in it to
reported cases,

* Hist. of the Crim. Law, 11, 37,

w Exterritoriality,” p. 42,

' Day v. S8avage (1623), Hobart, 87; The For, Edward's Adm,
R. 311 (Lord Stowell).

“He relies upon the opinions of Cotton, L.J., and Lopes, L.J,
Russell v. Cambefort (1889), 58 L. J. Q. B. 498,
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has disregarded a British statute as a void attempt
to make law in a matter beyond the jurisdiction of
the legislature.® British statutes, as we have seen,
have often been held not to apply in a particular
case by reason of the presumption against undue
extension; and individual Judges have used expres-
sions as to the *‘ right,” the ‘‘ power,”’ and even
the ** jurisdiction *’ of the British Parliament which,
taken alone, would support an argument in favour
of a constitutional limitation upon the power of i
that body. But it will be found upon careful ex |
amination of these dicta that either the words were [
used loosely in reference to unsupposable cases or

were used in reference to the executive enforcement \
abroad of such enactments. For example that emi-
nent Judge, Dr. Lushington, may be quoted: ]

“The power of this country is to legislate for its own
subjects all over the world, and as to foreigners within its
jurisdietion, but no further:”+

but in a later case he used this unequivocal language :

“If the Act governs the question, and its meaning is
clear, I must obey it, whether it is in conformity with inter-
national law or not, for Acts of Parliament are clearly hind-
ing on the Court:”*®

t
and still later:” :
*1 have always recognized the full force of this ohjec- g
tion that the British Parliament has no proper authority to ‘4

0
See the judgment of Riddell, J., in Smith v. London, 20 Ont. %
L. R. That learned Judge, in the opinion of the Court of ‘;
Appeal, went too far in holding that a legislature of limited 1
jurisdiction can make ultra vires legislation really operative by
enacting that no Court shall entertain an action to question the
validity of transactions had under the wltra vires legislation;
but apart from this, the judgment contains valuable matter on
the question of the omnipotence of Parliament. 1
*The Zollverein, 2 Jur. N. 8. 429
*The Wild Ranger (1862), 32 L. J. Adm., at p. 65.
*The Amalia (1863), 32 L. J. Adm. 193,
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legislate for foreigners out of its jurisdiction: and 1 especi-
ally did so in the case of T'he Zollverein,” No statute ought,
therefore, to be held to apply to foreigners with respect to
transactions out of British jurisdiction unless the words of
the statute are perfectly clear: but T never said that if it
pleased the British Parliament to make such laws as to for-
eigners out of the jurisdiction Courts of Justice must not
execute them: indeed, T said the direct contrary speaking of
the Court of Admiralty, reserving any particular considera-
tions that might attach to the Prize Court.”

In 1879, Brett, L.J. (afterwards Lord Esher)
speaks of ‘“ the limited power of the legislature of
England to legislate ’* as to acts done abroad ;™ but
later in the same year he says:

“ General words in a statute have never, so far as I am
aware, been interpreted so as to extend the action of the
statute beyond the territorial authority of the legislature.
All criminal statutes are in their terms general; but they
apply only to offences committed within the territory or hy
British subjects. When the legislature intends the statute
to apply beyond the ordinary territorial authority of the
country, it so states expressly in the statute, as in the Mer-
chant Shipping Acts and in some of the Admiralty Acts.
If the legislature of England in express terms applies its
legislation to matters beyond its territorial capacity an Eng-
lish Court must obey the English legislature, however con-
trary to international comity such legislation may he.”*

In 1900, Lindley, M.R., delivering the judgment
of the Court of Appeal,® said:

“What authority have we to say that the parties here
are subject to our jurisdiction and that they have committed

" Supra.

Ex p. Blain (1879), 12 Chy. D. 522,

*Niboyet v, Niboyet (1879), L. R. 4 P. D, 20; 48 L, J. P. 1,
See also his judgments in Colquhoun v. Brooks (1888), Q. B.
D. 65: 57 L. J. Q. B. 439; and Colquhoun v. Heddon (1890), 59
L. J. Q B. 465 (C.A.). And see ante, p. 77.

“In re A, B. & Co. (1900), 69 L. J. Q. B. 375 (Lindley, M. R.,
Rigby & Vaughan Williams, L.JJ.): afirmed in H. L. sub nom
Cooke v. Chas A. Vogeler Co. (1901), A, . 102; 70 L. J. K. B.
181.  See ante, p. 84.
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an act of bankruptey? If the Act of Parliament told us
in so many words that we were bound to do so, then we
should be obliged to exercise the jurisdiction.”

And in the House of Lords Lord Halsbury
said ;"

“1If the law has intended, and has expressed its inten-
tions, that a foreigner may be made a bankrupt under the
circumstances of this vase, no Court has jurisdiction to dis-
regard what the legislature has enacted.”?

In conclusion npon this phase of the subject it
may safely be said that there is no constitutional
limitation upon the power of the British Parliament
which any British Court can recognize. So far as
other nations are concerned, its enactments are of

“70 L. J. K. B, at p. 184. Lord Davey concurred simpliciter,
and none of the other Lords expressed any dissent from the
proposition as laid down by Lord Halsbury.

'For similar expressions of opinion, see (¢.g.):

Per Bramwell in Santos v, Illidge (1860), 8 C. B. N. 8
HLIJICP s

Per Willes, J., in Lee v. Bude, &c.. Ry. Co. (1871), 40 L, J.
C. P. 285, It was contended that the Acts upon which the plain-
tiff founded his action had been obtained from Parliament by
fraud. *“ As to this, I will observe that the Acts are the law of
the land, and that we do not sit as a Court of Appeal from Par-
liament. We have no authority to act as regents over Parlia-
ment, or to refuse to obey a statute because of its rigour.”

Per Cockburn, C.J., in R. v. Keyn (1876), L. R. 2 Ex. D. 63;
46 L. J. M. C., at p. 86. This celebrated judgment was concurred
in simpliciter by Lush, J., Pollock, B, and Field, J. The question
was as to the jurisdiction of the Central Criminal Court (without
Act of Parliament) over foreigners in respect of offences com-
mitted on a foreign ship within the three-mile zone off the
British coast. That zone was held by the majority not to be
British territory by English law, either common or statutory.
The decision led to the passage of the Territorial Waters Juris-
diction Act, 1878: see post, p. 243. There is scarcely a hint of
doubt through all the judgments of the power of Parliament to
extend its legislation to the three-mile zone, and the Act of 1878
was passed in direct affirmance of the power. There is no case
throwing doubt upon the validity of the Act.

8

PSR




3
4
3
a

EXTERRITORIALITY, 1

course inoperative beyond the borders of the Km-
pire, including within those borders the ‘¢ floating
islands ” of the British navy and mercantile mar-
ine.” But if no construction otherwise be possible,
effect must be given by all Courts throughout the
Empire to Imperial legislation in respect of per-
sons, property, and acts, not in an international
sense within the legislative ken of the British
Parliament. Such legislation is, of course, excep-
tional and, comparatively speaking, does not bulk
large on the statute book. Nevertheless there is a
respectable body of legislation of that character,
some of which has already appeared in previous
pages of this book and many instances will appear
later. Here the question is as to the principle in-
volved, as introductory to an enquiry as to the posi-
tion of Canadian legislatures in reference to the
doctrine of exterritoriality.

Colonial Legislation,

Does the doctrine of exterritoriality represent a
constitutional limitation upon the power of a colon-
ial legislature?

The weight of English anthority at the present
time is, it is conceived, in favour of the view thaf
a colonial legislature cannot affix penal consequences
to acts committed without the colony, though such
consequences to the doers of the acts are to he
visited upon them only within the colony, and neces-

“Subject to what was said ante, p. 65, as to the Foreign
Jurisdiction Act, 1890,

*See per Cockburn, CJ., in R. v, Keyn (1876), 46 L. J. M, C.,
at p. 64; R. v. Anderson, L. R. 1 C, C. R. 161; R. v. Carr, L. R.
10 Q. B. D. 76. And as to the * three miles from shore " zone, see
note (1) ante, p. 90; Direct U, 8. Cable Co. v. Anglo-Amer. Tel,
Co., L. R. 2 App. Cas. 394; 46 L. J. P. C. 71; and post, chap. XII.
on ** Merchant Shipping.”
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the colony;* and that the limitation applies to
the acts abroad of all persons, British subjects
as well as foreigners, and whether ordinarily
resident within the colony or not. But because
there is weighty authority, both English and
colonial, against the existence of any such limi-
tation and because, it is thought, the law is not so
definitely settled by the judgments of the Privy
Council as to preclude its further consideration by
that Court of last resort for the colonies, it is pro-
posed to examine the authorities with some care.
First, however, some preliminary observations.

The doctrine of exterritoriality is to be found
only in case-law. It rests upon the common law, not
upon statutory enactment. And, as to the colonies, it
may safely be affirmed that neither in the old colon-
ial charters (whether governor’s commission, let-
ters patent, or other form of grant of legislative
power) nor in modern constitutional Acts for the
various colonies, nor in the Colonial Laws Validity
Act, 1865, is there any direct reference to such doe-
trine or any expressed limitation along such a line
upon the legislative power conferred. In Canada’s
case there is no hint of such a doetrine in the Bri-
tish North America Act, 1867, so far at all events as
the Parliament of C'anada is concerned.® *‘ To make
laws for the peace, order, and good government of
the colony ' is the usunal form of grant of legislative
power to a colonial assembly; and the very wide
range covered by these words is emphasized in
several well-known cases.” Tt is, however, more to
L I-:ilrndlllnn Treaties would obviously be inapplicable,

“In sec, 92, some of the enumerated classes contain the phrase
“within the province,” or * in the province,” or “ provincial,” and
much will appear later as to the effect of these phrases.
1L v. Apollo Candle Co, (1885), 10 App. Cas. 282; 54 L.
3 Riel v. Reg. (1885), 10 App. Cas. 675; : 5. P O,

. V. Crewe (1910), 79 L. J. K. B. 874, per Kennedy, L. J., at
; Ashbury v. Ellis (1893), A, C. 339; 62 L. J. P. C. 107,
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the purpose lere to refer to certain cases in which
the nature and extent of colonial legislative power
is examined not merely generally but in comparison
with that of the British Parliament.

Colonial Legislative Power: Its Nature.

In the last analysis colonial rights, legally speak-
ing, are held under Imperial grant, and one must
always refer to the colonial ““ Charter »’—procla-
mation, commission, or Imperial Act—containing
the grant of legislative power, to ascertain its ex-
tent. Beyond the limits therein laid down the power
cannot extend; within those limits it is supreme,
*with authority subordinate indeed to Parliament
but supreme within the limits of the colony for the
government of its inhabitants.””* Speaking of the
Jamaica assembly in 1870, seven Judges of the Ex-
chequer Chamber coneurred in this statement :

“We are satisfied that a confirmed Aet of the local legis-
lature lawfully constituted, whether in a settled or a con-
quered colony, has as to matters within its competence, and
the limits of its jurisdiction, the operation and force of sov-
ereign legislation, though subject to be controlled hy the
Imperial Parliament.” ®

This prineciple is fully recognized in the judg-
ment of the Privy Council in a later case involving
consideration of the position of the legislature in
India.”  Lord Selborne, delivering the opinion of
the committee, referred to the judgment of the
Court below as in effeet treating the Indian legisla-

*Kielley v. Carson (1842), 4 Moo. P. C. 63 (Newfoundland

Assembly ),

‘ Phillips v. Eyre, L, R. 6 Q. B, 20; 40 L. J. Q. B, 28,

“Queen v, Burah, L. R. 3 App. Cas. 889; 3 Cart. 409; followed
in Pawell v, Apollo Candle Co., 10 App. 4L.J.P.C.7;
3 Cart, 432; Ashbury v. Ellis (1893), A. C L. J.P. C.107;
5 Cart, 636; Riel v. Reg., 10 App. Cas. 6 55 L.J.P.C. 24; 4
Cart. 1; Hodge v. Reg, (1883), 9 App. Cas. 117; 53 L. J. P. C. 1;
Liquidators' Case (1892), A, C. 437; 61 L. J. P. C. 75,
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ture as an agent or delegate acting under a man.
date from the Imperial Parliament.

“But their Lordships are of opinion that the doctrine is
erroneous, and that it rests upon a mistaken view of the
powers of the Indian legislature,” and indeed of the nature
and principles of legislation. The Indian legislature has
powers expressly limited by the Act of the Imperial Par-
liament which created it, and it can, of course, do nothing
beyond the limits which circumscribe these powers. But
when acting within those limits, it is not in any sense an
agent or delegate of the Imperial Parliament, but has, and
was intended to have, plenary powers of legislation, as large,
and of the same nature, as those of Parliament itself. The
established Courts of Justice when a question arises whether
the preseribed limits have been exceeded, must of necessity
determine that question: and the only way in which they
can properly do so is by looking to the terms of the instru-
ment by which, affirmatively, the legislative powers were
created, and by which, ne,

itively, they are restricted. 1f

what has been done is ¢ ation within the general scope

of the affirmative words which give the power, and if it

violates no express condition or restriction by which that
power is limited (in which category would of course he in-
cluded any Act of the Imperial Parliament at variance with
it) it is not for any Court of Justice to enquire further, or

to enlarge constructively those conditions and restrictions,” *

' A question came before the law officers of the Crown and
myself, in 1867, as to whether the Indian legislature, by virtue
of the power inherent in Sovereignty, irrespective of Acts of
Parliament, could pass laws binding on native subjects out of
British India; and we were of opinion that, having regard to the
manner in which Imperial legislation had been, from time to
time, applied to the government of India, the extent of the
powers of the legislature of India depend upon the authority
conferred upon it by Acts of Parliament, and we thought it
unsafe to hold that the Indian legislature had an inherent power
to pass such laws. It is, however, right to mention that the then
Queen's Advocate (Sir R. Phillimore), was of a different opin-
fon": Forsyth, 17,

Compare with this the language of Marshall, (
lough v. Maryland, 4 Wheat, 421 (U, S, Supreme Ct.)

in McCul

——
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Again, in 1906, Lord Halsbury said:

* Every Act of the Victorian Council and Assembly re-
quires the assent of the Crown: but when it is assented to
it becomes an Act of Parliament as much as any Imperial
Act, though the elements by which it is authorized are dif-
ferent. If indeed it were repugnant to the provisions of an
Act of Parliament extending to the colony it might be in-
operative to the extent of its repugnancy—see the Colonial
Laws Validity Act, 1865 (28 & 29 Viet,, ¢, 63)—but with
this exception no authority exists by which its validity can
be questioned or impeached.”

To apply the doetrine of exterritoriality as a
constitutional limitation upon the legislative power
of a colonial assembly would seem prima facie to
enlarge constructively their preseribed limitations,
In the absence of express condition or restriction,
the limitation, if it exist, must exist because ** the
general scope of the affirmative words ™ is not suffi-
ciently wide to cover legislation affecting acts done
without the colony, although, just as in the case of
Imperial legislation, no ex-territorial enforcement
of such legislation is provided for or contemplated.

If such legislation, to be enforeed within the
colony, is heyond the general scope of such affirma
tive words as ** laws for the peace, order, and good
government " of the colony, it must he because it
is contrary to some fundamental principle in the
constitution of the Empire that a colonial legisla
ture should have such a power. Is it hecause such
a power improperly exercised might lead to trouble
with foreign powers?  The Crown in Council

Webb v, Outrim (1907), A. C. 76, L. J. P, C, ¢ In the last
analysis all questions as to colonial legislative power do. perhaps,
resolve themselves into a question of repugnancy either to the
Tmperfal Act which is the colonial charter (r.g.. the British
North America Act), or to some other Imperial Act extending to

the colony; of which something will appear later, See post,
p. 113,
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(Imperial) has power within limits to disallow, and
the Crown in Parliament (Imperial) has power
without limit to override, colonial legislation which
in the opinion of the home authorities might ereate
friction with other nations; and these powers would
seem sufficient for the purpose without any con-
structive curtailment by the Courts of the power of
a colonial legislature to pass laws ‘‘ having the
operation and force of sovereign legislation.””

It is remarkable that the English opinions and
cases which affirm a constitutional limitation along
this line, while of great weight by reason of the
standing of those whose views are expressed, never-
theless almost entirely fail to set forth any state-
ments of prineiple or line of reasoning to support
the conclusion reached. In one aspect this may be
considered as an element of additional weight; as
indicative of an oninion that self-evident proposi-
tions were being laid down.

Opinions of Law Officers.

The law officers of the (‘rown in England have,
almost without exception,* taken the view that col-
onial legislatures are under a constitutional limita-
tion along this line. 1In 1855, this opinion was
given® in reference to the assembly of British
Guiana:

* We conceive that the colonial legislature cannot legally
exercise its jurisdiction beyond its territorial limits—three
"—or, at the utmost, can only do this over
persons domiciled in the colony who may offend against its

miles from shore

See note, ante, p. 94,

“By S8ir J. D. Harding (Queen's Advocate), Sir A. E. Cock-
burn, A-G. (afterwards Lord Chief Justice of England), and
Sir R. Bethell, 8.-G. (afterwards Lord Chancellor Westbury).
Forsuth, 24,

“ See note, ante, p. 90.
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ordinances even beyond those limits but not over other per-
T

sons,”

In 1861, the Parliament of (Old) (‘anada passed
an Act to give jurisdiction to Canadian magistrates
in reference to certain offences committed in New
Brunswick. This Aet was disallowed by order of
the Queen in Council upon the report of the law
officers of the Crown, who advised that *‘ such a
change cannot be legglly effected by an Act of the
colonial legislature, the jurisdiction of which is con-
fined within the limits of the colony.”™

The Dominion Parliament in 1869 passed an Aet
respecting perjury, the third section of which pur-
ported to affix penal consequences to the making
abroad of affidavits for use in Canada. In a des-
pateh * to the Governor-General, the Colonial Secre-
tary adverted to this section as assuming *‘ to affix
eriminal character to acts committed bevond the
limits of the Dominion of Canada,” and “‘as such
a provision is beyond the legislative power of the
Canadian Parliament,”” he suggested amendment,
The Act was amended in the very next session, so as
to limit the operation of the third seetion to affi-

" Strong, C.J., criticizes this opinion as uncertain and indeter-
minate, and contrasts it with the opinion referred to in note,
ante, p. 94. He objects particularly to the introduction of the
clement of domicile. * Domicile, so far as 1 have been able to
discover, apart from local residence on the one hand and national
allegiance on the other, has nothing to do with criminal law ":
In re Bigamy Sections (1897), 27 8, C. R., at p. 476-7. But,
surely, the close identification with the life of a colony indi-
cated by habitual residence there—the word * domicile” seems
to be used in that somewhat popular and untechnical sense in the
opinion quoted in the text—affords strong moral support, to
say the least, to legislation as to the conduct abroad of such
habitual resident. As to allegiance: see post, p. 166,

*Jour. Leg. Ass. Can., 1862, p. 101,
“Can. Sess, Papers, 1870, No. 39,

CAN, CON,—T
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davits made in one province of the Dominion for
use in another province,"

English Cases Prior to Macleod’s Case.

Of judicial opinion in England bearing upon the
question, prior to 1891,' the following instances may
be cited:

In 1851, the Court of Queen’s Bench in England
had to consider the validity and effect of an Aet of
the New South Wales assembly. An unincorporated
banking association carried on its operations in the
colony and the colonial assembly passed an Aet ** for
the benefit of the bank *’ enabling the chairman of
the company to sue or be sued on behalf of the com-
pany. Under this statute a judgment had been re-
covered in the colony against the chairman repre-
senting the company; and an action was brought
upon this judgment in England against a share-
holder resident in England who had not been served
with process in the colonial action. He was held
liable.?

“The colonial legislature, we think, clearly had authority
to pass an Act regulating the procedure by which the con-
tracts of the bank should be enforced in the Courts of the
colony. Nor is there anything at all repugnant to the law
of England or to the principles of natural justice ® in enact-
ing that actions on such contracts, instead of being brought
individually against all the shareholders in the company,
should be brought against the chairman whom they have

33 Viet. c. 26 (Dom.), amending 32-33 Vict. ¢. 23, 8. 3.
'The date of the decision in Macleod v. A-G. New South

Wales (1891), A, C. 455; 60 L. J. P. C. 55. This is the case upon
which, as will appear, the discussion mainly turns.

* Bank of Australasia v. Nias (1851), 20 L. J. Q. B. 284; coram
Campbell, C. J., Wightman & Coleridge, JJ. The Chief Justice
delivered the judgment of the Court. See also Ashbury v. Ellis,
post, p, 105,

¥ See ante, p. 57.
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appointed to represent them. A judgment recovered in
such an action, we think, has the same effect beyond the
territory of the colony which it would have had if the de-
fendant had been personally served with process and, being
a party to the record, the recovery had been personally
against him. The Act imposes no new liability upon him
but only regulates the mode in which that liability shall be
judicially constituted. Any specific remedy upon the judg-
ment which might have existed in the colony * cannot he
obtained out of the colony and unless the judgment may he
made the foundation of an action it could not in any manner
he rendered available in this country.”

Again, in 1870, in the well-known case againss
Governor Eyre already referred to® an Aet of In-
demnity passed by the legislature of Jamaica re
lieving the governor and others from all liability
for acts done in the Island in connection with cer-
tain troubles there was held operative in England
to protect the defendant from any action in the
English Courts. The ordinary principle was ap-
plied that a release by the lex loci operates as a re-
lease everywhere ; and colonial legislation along that
line was held to be sovereign legislation as truly as
the legislation of the Imperial Parliament or the
parliament of a foreign state.

Running somewhat counter apparently to these
decisions is tlre judgment of Mr. Justice Chitty in
a case’ which eame before him in 1885, The Oriental
Bank was in liquidation under a winding-up order
made in England. The colony of Vietoria proved a
claim arising out of the deposit of government mon-
ies with the bank in the colony and claimed priority

*This refers to a provision in the Act for the issue of execu-
tion against the individual shareholders; and bears out what has
already been said (ante, p. 95), that executive enforcement abroad
is really out of the question.

* Phillips v. Eyre (1870), L. R. 6 Q. B. 20; 40 L. J. Q. B. 28,
See ante, p. 93,

“In re Oriental Bank (1885), 54 L. J. Ch, 327, at p. 330,
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as for a Crown debt over the claims of ordinary
creditors. A colonial statute was in force in the
colony which enacted that Her Majesty should not
enforce a demand against a public debtor or ac-
countant or against any of his property in any other
manner than any one subject can enforce a claim
against another subjeet and his property and shall
have such and the ne lien, claim, and rights as
any subject has and can enforee, and no others. Not-
withstanding this wide language, it was held that the
C'rown in right of the colony, was not deprived of
its prerogative right to priority in the English ligui-
dation:

*The point is a short one.  The Vietorian statute is a
mere procedure statute regulating the procedure by the

Crown in Vietoria in respect of Crown debts, The statute

i= also a colonial statute and has no foree outside the colony.
Section 17 deals with claims of the Crown sought to be en-
forced in the colony and contains nothing which can
he said to operate ontside the colony as a waiver by the
Crown of its prerogative.  The Crown’s right to sue in this
country and enforce-its prerogative can only be taken away
hy express words or words of necessary implication and there
is nothing of the kind to be found in the statute. It has
heen said that sec. 17 onght to be deemed to be incorporated
in every contract made in the colony: but when so incor-
porated there is no reason why the statute should be inter-
preted as having effect outside the colony.”?

Dealing more specifically with statutes which
purport to affix penal consequences to acts done
abroad, two obiter dicta of their Lordships of the
judicial committee of the Privy Council should be

" Nothing appears as to any claim by other Victorian creditors.
As to such creditors at least, it would seem difficult to support
the judgment; and the decision, it is submitted with deference,
is not in line with the earlier cases noted in the text. But no

eriticism of it appears in any later case.
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cited. In 1873, in an extradition case® from the
colony of Hong Kong, this passage occurs:

“Their Lordships cannot assume without evidence that
China has laws by which a Chinese subject can be punished
for murdering beyond the borders of the Chinese territory
a person not a subject of China. Up to a comparatively late
period England had no such laws, Moreover, although any
nation may make laws to punish its own subjects for offences
committed outside its own territory, still, in their Lordships’
opinion, the general principle of eriminal jurisprudence *
is that the quality of the act done depends on the law of the
place where it is done.”

It was held, therefore, that there was no evi-
dence that the murder by a Chinese subject of a
Frenchman upon a French ship on the high seas was
a erime against the laws of China and, as such, within
the Extradition Treaty and the colonial ordinance
passed to effectuate the treaty. But earlier in the
judgment it was stated broadly that “* it was im-
possible that the colonial government could punish
(hinese subjects for acts committed within the ter-
ritory of China.”’

Again, in 1875, their Lordships speak of the
Tmperial Act of 1849 which conferred upon colonial
Courts jurisdietion to try persons charged with
offences upon the high seas within the jurisdiction
of the admiralty' as conferring ‘“ a jurisdiction
which their own legislatures could not confer.”

Macleod’s Case.

In 1891, the case of Macleod v. Attorney-General
of New South Wales * came hefore the Privy (‘ouneil

*Atty.-Gen. of Hong-Kong v. Kwok-a-Sing (1
P. C. 64, at p. 70.

‘ See, however, the note (5), ante, p. 67.

), 42 L. J.

“R.v. Mount, L. R. 6 P. C. 283; 44 L. J. P. C. 58.
' See post, p. 234,
*(1891), A. C. 454; 60 L. J. P. C. 55.
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and their Lordships’ decision calls for careful study.
Macleod had been convicted in the colony upon an
indictment which charged him with having married
in the colony in 1872 and with having, ‘‘ while he
was so married,” married again in the United
States of America in 1889, his first wife being then
still alive. The indictment contained no allegation
as to the national character of the accused nor as to
his connection through domicile, habitual residence,
or otherwise with the colony; and this is referred to
in their Lordships’ judgment. At the date of the
second marriage a colonial statute was in force in
New South Wales which provided: ¢ Whosoever be-
ing married marries another person during the life
of the former husband or wife—wheresoever such
second marriage takes place—shall be liable to penal
servitude for seven years.”” As already mentioned,’
the Board applied to this statute the canon of con-
struction against undue exterritorial operation and
read the word ** wheresoever '’ as meaning ““ where
soever in the colony;”’ but the reason given for lim-
iting the primd facie wide natural meaning of the
word * was that with such wide meaning the statute
would be ultra vires. The decision, therefore, can-
not be considered a mere obiter on the question of
legislative power.

“1If their Lordships construe the statute as it stands, and
upon the bare words, any person, married to another person,
who marries a second time anywhere in the habitable globe
i= amenable to the criminal jurisdiction of New South Wales
if he can be caught in that colony. That seems to their
Lordships to be an impossible construction of the statute:
the colony can have no such jurisdiction, and their Lord
ships do not desire to attribute to the colonial legislature an

i Ante, p. 85.
 Compare R. v. Russell (1901), 70 L. J. K. B. 998, referred to
post, p. 110.
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effort to enlarge their jurisdiction to such an extent as would
he inconsistent with the powers com mitted lo a colony, and,
indeed, inconsistent with the most familiar principles of
international law. 1t therefore becomes necessary to search
for limitations, to see what would be the reasonable limita-
tion to apply to words so general.”

Later on, their Lordships reiterate the view that
the statute, read in its wide natural meaning, would
he ultra vires:—

“Their Lordships think it right to add that they are of
opinion that, if the wider construction had been applied to
the statute, and it was supposed that it was intended thereby
to comprehend cases so wide as those insisted on at the bar,
it would have been beyond the jurisdiction of the colony to
enact such a law, Their jurisdiction is confined within their
own territories, and the maxim which has been more than
once quoted, * Extra territorium jus dicenti impune non pare-
fur,” would he applicable to such a case. Lord Wensleydale,
when Baron Parke, advising the House of Lords in Jefferys

v. Boosgey™ expresses the same proposition in very terse

language. e says (page 926): ‘The Legislature has no
power over any persons except its own subjects—that is, per-
«ons natural-born subjects, or resident, or whilst they are
within the limits of the kingdom. The Legislature can im-
pose no duties except on them: and when legislating for the
henefit of persons must, primi facie, be considered to mean
the benefit of those who owe obedience to our laws, and whose
interests the Legislature is under a correlative obligation to
protect.” All erime is local. The jurisdiction over the crime
helongs to the country where the crime is committed, and,
except over her own subjects, her Majesty and the Tmperial
Legislature have no power whatever. It appears to their
Lordships that the effect of giving the wider interpretation
to this statute necessary to sustain this indictment would he
to comprehend a great deal more than her Majesty’s subjects:
more than any persons who may be within the jurisdiction

f the colony by any means \\hulm«\ﬂ. and that, thvr('fnrn-

* See ante, p. 72
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if that construction were given to the statute, it would follow
45 a necessary result that the statute was witra vires of the
Colonial Legislature to pass. Their Lordships are far from
suggesting that the Legislature of the colony did mean to
give themselves so wide a jurisdiction, The more reasonable
theory to adopt is that the language was used subject to the

well-known and well-considered limitation that they were
only legislating for those who were actually within their
jurisdiction and within the limits of the colony.”

This decision must be taken as holding that a
colonial legislature cannot affix eriminal character
to acts committed out of the colony by persons other
than British subjects; and as a strong expression of P
opinion obiter against the validity of colonial legis
lation as to the acts abroad of any person. There is
no suggestion of any such thing as colonial citizen-
ship short of national British allegiance.” As will
appear, the Canadian Courts have treated this judg- 5
ment as binding only to the extent of the actual de-
cision, i.e., as limited to eriminal law and to the case
of foreigners without the colony, and as leaving
open the question as to British subjects whether
such by birth or naturalization and whether (in the
latter case) naturalized under British or colonial

Acts,
But the most striking feature of this judgment /
is that the denial of the jurisdiction of colonial legis i

latures to legislate as to aets done by foreigners
withont the limits of the colony is based upon a de-
nial of the jurisdietion of the British Parliament to
legislate as to the acts of foreigners without the )
Empire; and such latter denial is opposed to the i
strong line of authorities reviewed in previous

pages of this chapter.” i

* See note (1), post p. 165,
* Ante, p. 87, et seq.
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Later English Cases.

Subsequent cases before the Privy Council have,
it is conceived, put colonial legislative power upon
a basis wider than a logical application of the Mac
leod Case would warrant.

Service Ex Juris,

In 1893, on an appeal from New Zealand, the
Privy Council had under consideration * the validity
of a colonial Aet which purported to give jurisdie
tion to the Supreme Court of the colony to proceed
against abhsent defendants without notice to such de
fendants ** in actions founded on any contract made
or entered into, or wholly or in part to be performed
within the colony.”” There were other provisions
for service out of the jurisdiction in specified cases
but the contention of the appellant was, as their
Lordships pointed out, ‘“equally hostile to the valid-
ity of both groups of rules.”

“ His broad contention is that the Act of Parliament
(15 & 16 Viet,, e. ¥2) which gives to the legislatare of New
Zealand power ‘ to make laws for the peace. order, and goo
government of New Zealand, provided that no such laws he

repugnant to the laws of England.” does not give it power
to subject to its judicial tribunals, persons who neither

themselves nor hy agents are present in the colony, It is
not contended that the rules in question are repugnant to
the laws of England. 1In fact, they are framed on principles
adopted in England. But it is said that the moment an
attempt is made by New Zealand law to affect persons out of
New Zealand that moment the local limitations of the juris-
diction are exceeded and the attempt is nugatory. This was

put at the bar in so broad and abstract a way that it might
be sufficient for their Lordships to answer it by equally
abstract propositions.”

*Ashbury v. Ellis (1892), A, C. 328; 62 L. J. P. C, 107
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What those propositions would have been is not
stated, the Board preferring to deal with the specific
rules under discussion. But the broad proposition
contended for by the appellant is obviously denied
and it may be taken as affirmed generally by this
judgment that colonial legislation may affect and
may be designed to affect persons out of the colony,
and it was held specifically that the rules in ques
tion were within the limits of permissible legisla
tion.

“ Their Lordships are clear that it is for the peace, order,
and good government of New Zealand that the Courts of
New Zealand should, in any case of contracts made or to
and, have the power of judging

w performed in New Z
whether they will or will not proceed in the absence of the
defendant. The power is a highly reasonable one. So far
15 regards service of process on persons not within their
local jurisdiction, or substituted service, or notice in lien
thereof in proper cases, the English Courts have it conferred
on them by the Tmperial Parliament. The New Zealand
legislature, it is true, has only a limited authority: but in
passing the rules under discussion it has heen careful to keep
within itz limits,"”

There seems to be a suggestion here of some
difference between the extent of the authority of the
British Parliament and that of a colonial legislature
in regard to proceedings against absentees, but
what that difference is does not appear.

D¢ portation :-

Again, in 1906, the Board had under consider
ation * ** The Alien Labour Aet”’ of (anada hy
which provision is made for the deportation ol
aliens in certain cases. It had been held by Mr

P Atty-Gen, of Canada v, Cain (1906), A, C. 542; 75 L. J
P. C. 80.

e
————
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Justice Anglin ® that as deportation under the Act
would necessarily involve some exterritorial res-
traint of the deported alien the provision was wltra
vires.  This deecision was reversed hy their Lord
ships: and it was held that under the power to make
laws for the peace, order, and good government of
a colony a colonial legislature may pass a law for
preventing an alien from entering the colony ;" that
expulsion is but the necessary complement of ex-
clusion: and that therefore a colonial legislature
may legislate as freely as may the Imperial Parlia-
ment * for the expulsion of immigrants who have
entered the colony in contravention of its law, not-
withstanding the fact that exterritorial constraint
might necessarily, but incidentally, be involved.

Other Cases :-

In 1908, it was held by the Privy Couneil as a
proposition too plain for serious discussion that a
olonial Act incorporating a company may validly
empower it to earry on its business ** in or out of
the vn]ul].\'.'

And, lastly, reference may be made to the lan-
wuage of the Lord Chancellor, Earl Loreburn, in de-
livering the judgment of the Board in 1912:

*In the interpretation of a completely s

wded upon a written organi

North America Act, if the

‘10 Ont. L. R. 469,

*Citing Musgrove v. Chun Teeong Toy (18613, A, C. 272; 60
LiKCH
A colonial legislature has, within the limits prescribed
he statute which created it, ‘authority as plenary and as ar
is the Imperial Parliament possessed or could bestow’ cf
Hodge v. R. (1883), 9 App. Cas, 1 JL.J.P.C

Campbell v. Australian Mutual (1908), 77 L. J. P. C. 117

Re Referemnces of Constitutional Questions 1o the Courts
1912). A. C. 571; 81 L. J. P. C. 210
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text is conclusive, alike in what it directs and what it for-
bids.  When the text is ambiguous—as, for example, when
the words establishing two mutually exclusive jurisdictions
are wide enough to bring a particular power within either
tecourse must be had to the context and scheme of the Act.
Again, if the text says nothing expressly, then it is not to be
presumed that the constitution withholds the power alto-
gether.  On the contrary, it is to be taken for granted that
the power is bestowed in some quarter unless it be extran-
cous to the statute itself—as, for example, a power to make
laws for some part of his Majesty’s dominions outside of
Canada—or otherwise is clearly repugnant to its sense. For
whatever helongs to self-government in Canada helongs either
to the Dominion or to the provinces, within the limits of
the British North America Aet.”

Canadian Cases.

The question has naturally been much discussed
in Canadian cases. For example, it has been held
by the Supreme Court of Canada that under the
power conferred upon the Parliament of (anada
to make laws in relation to *‘ sea coast and inland
fisheries ** the Dominion Parliament has as full
power in every respect in relation to the fisheries of
('anada as was possessed by the Tmperial Parlia-
ment itself:® that the ““ Aet respecting Fishing by
Foreign Vessels ” (R. S, C., ¢. 94) was not merely
valid legislation as to fishing rights within the three-
mile limit off the C'anadian coast but that it must
also be read in the light of international law as
authorizing a seizure on the high seas outside that
limit, upon *“ fresh pursuit,”” for an offence com-
mitted within the limit. The decision is of far-
reaching importance for, in effect, it affirms the

*The Ship “North™ v. R. (1906), 37 8, C; R. 385; affg. 11
Exch. Ct. R. 141; 11 B. C. 473. The PFisheries Case (1898), A, C
T00; 67 L. J. P. C. 90, does not touch the exterritorial phase of
this question.
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power of the Parliament of Canada to exercise con-
trol upon its coast waters in respect of all those
matters over which international law recognizes the
right of a state bordering upon the sea to exercise
jurisdietion. It has been held in a celebrated judg-
ment that the sea coast below low water mark is not
part of the realm and that consequently British
Courts have not, without statutory anthority, juris-
diction over erimes committed on the high seas, even
within the three-mile zone:® but this jurisdietion has
now been conferred by the Territorial Waters Jur-
isdietion Aet, 1878 in respect not only of the Bri-
tish coast but also of the coasts of all His Majesty's
dominions.  But in addition to this jurisdiction
assumed by statute, international law recognizes the
right of a state bordering npon the sea to exercise
jurisdietion in (1) the prohibition of hostilities: (2)
the enforcement of quarantine: (3) the prevention
of smuggling: and (4) the policing of fisheries: this
last involving the assertion and protection of the
exclusive right of its own suhjects to fish within the
three-mile limit.”  All these matters with the excep-
tion of the first named have been the subject of
Canadian legislation, the validity of which is
affirmed by the judgment of the Supreme Court of
Canada above referred to.

The soil under the Great Lakes of Canada—
Ontario, Erie, St. Clair, Huron and Superior—is
Canadian territory in the full sense of the term
under treaty with the United States, as far out as
the international boundary line. Their waters,

R.v.Keyn (1876), L. R. 2 Ex. D, 152; 46 L. J. M. ¢. 17. See
note (1), ante, p. %0,
‘41 & 42 View. ¢. 72 (Imp.), printed in Appendix.
‘R.v. Keyn. ubi supra: sce judgment of Martin, LoJ.. Adm
11 Exch. Ct. R.. at p. 147.
* The Grace (1854), 4 Exch. Ct. R
ines extend that far: R. 8. 0. (1887),

; and township boundary
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however, have been held to be ** the high seas * and

as such within admiralty jurisdiction.” The juris-
diction of the Ontario legislature in regard to the
sale of liquor upon a United States ship plying upon
Lake Huron on the (‘anadian side of the boundary
line was discussed in a Divisional Court in Ontario*
in 1905, The right of that legislature to ignore in
its enactments the ordinary rule of international
Jaw as to the foreign territorial character of a for-
eign ship upon the high seas within the three-mile
zone was affirmed;* but this was really obiter as the
judgment was based on this, that the ship was
¢ practically in the harbour of Goderich and con-
travening the local laws which prevailed there.”
(‘anadian legislation on the subject of bigamy
has brought the question up for very careful con
sideration. The British statute on the subject ™
provides: ** Whosoever, being married, shall marry
any other person during the life of the former hus
band or wife, whether the second marriage shall
have taken place in England or Ireland or else
where, shall be guilty of felony:’" but the enactment
was not to extend ‘* to any second marriage con
tracted elsewhere than in England and Ireland by
any other than a subject of Her Majesty.”” The
word *¢ elsewhere ' in this British statute was held
not to be limited to British dominions but to have a

"R.v. Sharpe (1869), 5 Ont, P, R. 135; per Wilson, J. In R
v. Meiklejohn (1905), 11 Ont. L. R. 366, a Divisional Cour!
(Meredith, C.J., Teetzel, J., and Mabee, J.), did not question this
view, holding, however, that the ordinary territorial Courts had
concurrent jurisdiction

*R.v. Meiklejohn, supra

**“When it is plain that the legislature has intended to dis
regard or interfere with that rule, the Courts are bound to give
effect to its enactments ”: per Meredith, C.J., delivering the judg
ment of the Court. In a sense, no question as to the exterritorial
operation of a provincial statute was involved; but the jurisdi
tion claimed was somewhat akin.

w24 & 25 Viet. c. 100, 8. 57 (Br.)

-
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world-wide application:' while language prima facie
wider in a colonial statute was in Macleod's Case
held to be limited to a second marriage within the
colony (as already pointed out)® in order, as it was
expressly put, to keep it within the limits of colonial
legislative jurisdiction. The Canadian statute mak-
ing bigamy a crime * defines it as ** the act of a per-
son who, being married, goes through a form of
marriage with any other person in any part of the
world,"* but there is the further provision that ** no
person shall be liable to be convicted of bigamy in
respect of having gone through a form of marriage
in a place not in Canada, unless such a person. be-
ing a British subject resident in Canada, leaves Can-
ada with intent to go through such form of mar-
riage.” The enactment in this form has since the
decision in the Macleod Case been upheld as valid by
the Court of Appeal of Ontario in a concrete case
and by the Supreme Court of Canada upon a refer-
ence under the Supreme Court Act.” Macleod’s Case
has been treated as limited to the particular case of
a man in no way identified with the colony at the
date of the second marriage, either by domiei

habitual residence, or even British citizenship: and
he leaving Canada with intent as a necessary in-
gredient in the crime

an ingredient involving
wrong-doing in Canada—has been seized upon as
further differentiating the two statutes, The «
dissentient opinion in the Supreme Cot
was that of Strong, C.J. He thougl !
iffence struck at was the second marriage and tha:

the Macleod Case, in prineiple, settled that a color
legislature cannot affix eriminal character to a

‘ Amte, p
R 8. C. (1906), ¢. 146, s 307 (a)
‘R.¥. Brinkley (1807, 14 C

Re Bigamy Kectioms (1897

1
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any essential ingredient in which is to be done
abroad.” The Imperial Parliament, in his opinion,
might in express terms empower a colonial legisla-
ture so to do, but had not gone that far by a mere
general grant of power to legislate as to * eriminal
law.”” Such a grant should be construed in accord-
ance with the ordinary restrictive rule as not auth-
orizing ex-territorial legislation;’ but this, it is con-
ceived, is altogether too restricted a view to take of
a grant in a constitutional Aet of plenary powers of
legislation.* The judgment of Meredith, J.A., in the
Court of Appeal for Ontario is noteworthy, He
points out that it is altogether too narrow a propo-
sition to say that the legislative power of a Cana-
dian legislature is strictly limited to matters wholly
within the ferritorial limits, and he instances the
Extradition Aet,” Deportation Aet,' the enactment
against bringing stolen property into Canada, and
the legislation respecting officers in England and
other countries maintained by Canada for political
and commercial purposes.’ Of the legislation in
question he says:

“The enactment relates to an act done out of Canada,
but that is only one cir
crime: and it is immate

imstance in the constitution of
ial whether that act is or is not
lawful or is or is not a crime where it is done. It cannot

“This was the view previously taken by a Divisional Court
(Armour, C.J., and Falconbridge, J.), in K. v. Plowman (1804),
25 Ont. R. &

“1f, therefore, the creation of a penal offence is by settled
rules of interpretation to be restricted as regards locality, it
would seem that on the same principles a grant of power to
legislate on the subject of criminal law, to be exercised by a
dependent legislature, should also be so construed ": 27 8, C. R,
at p. 475, :

* See post, Chap. XVIII.

'See post, p. 194,

' See ante, p. 106,

' Provincial legislation as to the execution abroad of instru-
ments concerning land may be added. See ante, p. 67,
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be said that the gravamen of the offence is in the act so
done; it is quite harmless so far as the enactment goes with-
out the other ingredients (1) a British subject; (2) resi-
dence in Canada; and (3) leaving Canada with the intent
to do the act. The wrong struck at was an evasion of the
law of Canada in favour of peace and morality by the simple
expedient of stepping over an international boundary line
to go through a form of marriage.”

Prior to the Macleod Case the question came
before a Divisional Court in Ontario.? Untram-
melled by any pronouncement of a higher Court,
Boyd, C., examined the matter as one of principle
and could find no limitation upon colonial legislative
power along this line. *‘ The objection is, that the
Dominion Parliament had no authority to pass an
Act making the contracting of a second marriage in
a foreign country a crime. But where is to be found
any limitation of its authority in this direction? It
was argued as if the law were in some sense extra-
territorial; but that is not so, for it is only intended
to affect the man on his return to the Dominion
after having committed the offence.””® 1In his
opinion the lines of judieial enquiry open to a Court
in examining as to the validity of colonial legisla-
tion are only two: a consideration of the constitu-
tional charter on the one hand and of the Colonial
Laws Validity Act, 1865, on the other. In effect,
this would in the case of (‘fanada, whose constitution
rests upon an Imperial statute, reduce the matter
to the one question of repugnancy; repugnancy to
the provisions, express or implied, of the British
North America Act, or of other Imperial Acts

*R. v. Brierly (1887), 14 Ont. R. 525: Boyd, C., Ferguson, J.,
and Robertson, J.

*This rather unduly limits the meaning of the word “ extra-
territorial.” It is constantly used in the books to describe the
attempt by the legislature of one state to determine the legal

relations to arise in that state from acts done and contracts
entered into In another, See ante, p. 66,

CAN, CON,—8
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extending to the colony either expressly or by neces-
sary intendment. Among those so extending by
necessary intendment should be included general
Imperial Acts ** of such universality and public im-
portance as obviously to run paramount wherever
the Queen’s sovereignty obtains.””  The Chancellor
also examined the Canadian enactment, limited as it
is to British subjects resident in Canada, as to its
propriety in the light of recognized principles of
international law, and found no fault with it along
that line. This, however, does not really touch the
prineiple involved.

In conclusion it is submitted that there is no
constitutional limitation upon the power of a Clana-
dian legislature to make laws as to the results
which are to follow in (Canada (on proceedings
either civil or eriminal in the Canadian Courts)
from acts done abroad, or as to the effect to be given
in Canadian Courts to Canadian legislation in regard

‘For example, the Act of Settlement, the Bill of Rights, ete.
In the last analysis this view as to the limits of necessary en-
quiry is probably right, although it may be difficult to refer the
limitation of colonial legislative power in the matter of national
or international affairs to such a principle. See post, p. 134,

*Other Canadian cases bearing upon the question are Peak
v, Shields (1882), 8 8. C. R. 579; In re Massey Mfg. Co. (1886),
13 Ont. App. R. 446; Deacon v. Chadwick (1901), 1 Ont. L. R.
346; Couture v. Dom. Fish Co. (1909), 19 Man, L. R. 65 (see
ante, p. 81); McMulkin v. Traders Bank (1912), 26 Ont. L. R.
1: and also the cases as to provincial powers concerning taxation
touching property without the province, See chap. XXX., post.
In Swift v. Atty-Gen. (Ireland) (1912), A. C. 276; 81 L. J. P. C.
158, question was raised in the House of Lords, but not decided,
as to the power of the former Irish Parliament to declare void
a foreign marriage, valid according to the law of the place where
it was celebrated. On the construction of the statute it was held
to have no extra-territorial application. Deacon v, Chadwick,
ubi supra, appears to throw doubt, by reason of the very wide
language used in the judgment of Armour, C.J., upon the validity
of provincial legislation authorizing service ex juris on non-
residents; but Ashbury v. Ellis (ante, p. 105), is opposed to such
a view. This subject will come up again for discussion in treating
of the jurisdiction of Canadian Courts.
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to persons and property without the Dominion
or provinee, as the case may be, or to rights of action
accrued abroad. The Macleod Case, it is true, is
directly opposed to such a wide statement of exist-
ing law; but that case, as already pointed out, is
based upon a wrong prineiple. It denies validity to
colonial legislation because of a constitutional limi-
tation upon the power of the British Parliament to
legislate as to the acts abroad of persons not British
subjects; a limitation which it is submitted is nega-
tived by a long line of undoubted authority.*

That a colonial legislature may go to extremes
along this line is beside the question; in the last re-
sort the power of disallowance or the exercise by the
Imperial Parliament of its supreme legislative
authority should suffice to prevent international
complications.” But that a colonial legislature ex-
ercising its right to make laws ** having the oper-
ation and force of sovereign legislation ' for the
peace, order, and good government of the colony
should have no right to have regard to men’s acts
and conduet abroad with a view to holding them
responsible for such acts or conduet when they seek
to renew or acquire Canadian citizenship or resi-
dence is a proposition, it is submitted, radically un-
sound. Our immigration laws, the constitutional
validity of which, even to the extent of authorizing
the extra-territorial application of force, has heen
affirmed by the Privy Council, ignore all such limi-
tations, In what way the undesirable immigrant,
British subject or foreigner alike, may have to
answer for his previous acts and conduet abroad i<
immaterial; penal consequences are affixed and it
matters not in prineiple that the penalty may be
exclusion or expulsion rather than imprisonment
within the colony.

‘ See ante, p.
"See ante, p. 95




CHAPTER VIIL
Tue Crown 1N Covnein (IMPERIAL).
Imperial Prervogatives.

The British Ministry, like the British Parlia-
ment, has a dual character. It is at once the Crown
in Couneil (British) administering the government
of the United Kingdom and the Crown in Council
(Imperial)! governing the Empire in its interna-
tional relations and in those matters which concern
the relations of the colonies to the motherland or to
each other. It administers the law as laid down in
Imperial Acts in so far as such administration is
not confided by such Acts to the Crown in Coun-
cil (colonial); for it must be remembered that in
so far as the executive powers of the Crown are
regulated by Imperial statute the statute governs,
whether the question be as to the government of
Great Britain or of a colony; as, for example, of
(‘anada under the British North America Act. The
British Ministry as the Crown in Council (Imperial)
also administers that small part of the common law
which concerns the Crown’s Imperial anthority over
the colonies; and it is this relatively small part of
the common law, not controlled by statute, which
alone creates any real difficulty.

There has been no more fruitful cause of dis
pute and debate in reference to the government of

"1t is difficult to express in any short phrase the idea of 1!
Crown acting in Council with, on the one hand, the Britis
Ministry, and, on the other, a Colonial Ministry, The Crown
Council (Tmperial), the Crown in Council (British), and 1!
Crown in Council (colonial), may answer the purpose,

ot i B
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the British colonies than the lack of a proper under-
standing of that branch of English law which relates
to the prerogatives of the Crown; and in our Can-
adian federal system the same want of appreciation
of the essential principles which underlie that law
has given rise to notable disputes between federal
and provincial authorities as to which executive
head, the Governor-General or a Lieutenant-Gov-
ernor, should exercise the prerogative in certain
cases,*

It was, perhaps, not much to be wondered at.
The older authorities on this branch of law® so
mix statements of law with hymns of praise and
ascriptions of attributes almost divine to the wearer
for the time being of the Crown of England that it
is a difficult task to disentangle the thread of legal
principle which runs through them.* Ubi jus est
vagum ibi misera servitus has no more forcible
illustration than in the history of the struggles of
the English people to free themselves from the des-
potism of government by prerogatives, unearthed
by the industry of Court lawyers and tortured into
legal justification for executive oppression.

So careful indeed, the old writers put it, is the
common law in its provision for the due execution
of the laws of the land, so careful to provide a check
against any legislative hindrance to their smooth
and expeditions working, that the King is by the

*The Pardoning Power Case (1894), 23 8. C. R. 458; the Q. C
Case (1898) A.C.247; 67T L. J.P.C. 17 Ont. App. R. 792,

*“ A topic that in some former ages was ranked among the
arcana imperii; and, like the mysteries of the bona dea, was not
suffered to be pried into by any but such as were initiated in its
service; because, perhaps, the exertion of the one, like the sol
emnities of the other, would not bear the inspection of a rational
and sober enquiry.”—Blackstone,

*“The boundless crop of venerable learning as to pardon and
prerogative "—per Hagarty, C.J., in the Pardoning Power Cas¢
19 0. A. R, at p. 36.
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common law and for the very purpose of protecting
the royal executive authority® a constituent branch
of Parliament; and the consent of the Crown is ab-
solutely essential to the validity of all Aects. This
right to give or withhold consent has been treated
as itself one of the prerogatives of the Crown, the
cover and protection to all the other prerogatives;
and upon its exercise the law recognizes no limita-
tion. While from time to time Parliament has with-
drawn certain prerogatives from the Crown and
has in regard to others fettered their exercise by
conditions as to time, place, and manner of exercise,
such action has always had the consent of the C'rown,
no matter how unwillingly or under what stress of
circumstances given; and this supreme prerogative
of giving or withholding consent no power short of
revolution can take away. This is the aspect of the
question which is pre-eminently apparent in the
older law books, and it is the inadequacy of this
mode of treatment which makes this branch of the
law so difficult to the student.

But when it is remembered that this supreme
prerogative has fallen into complete desuetude;® that
it and all other prerogatives of the crown are simply
common law powers in aid of efficient executive gov-
ernment; and that Parliament, the Crown in Parlia-
ment, as the sovereign law-making body may legis-
late and has legislated freely as to the powers of
the Crown in Council, much of the difficulty vanishes.

Dr. Dicey defines the prerogatives of the Crown
as ‘‘ nothing else than the residue of discretionary
or arbitrary authority which at any given time is

®Chitty, Prerog. of the Crown, 3. See post, p. 324, for an
extract from Gov, Cornwallis' Commission, disclosing this reason
in frank terms.

*It was last exercised by Queen Anne in 1707. See Anson,
Law and Custom of the Const,, 2nd ed., Pt. I, 287,
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legally left in the hands of the Crown;”’" and Anson
speaks of them as ‘‘ ancient customary powers,””
not, as Blackstone says, out of the ordinary course
of the common law, but ** part of the common law
and as capable of ascertainment and definition by
the Courts as any other part of the unwritten law
of the land.””

In so far as the Imperial Parliament has legis-
lated as to the Crown’s powers the statute deter-
mines their residence, extent, and efficacy; and this
proposition holds good as to those prerogatives
which, as having more particular reference to the
relations between the Crown and colonial govern-
ment, may be termed Imperial. And, in like man-
ner, where the C'rown's prerogatives in relation to
the internal government of a colony have rightly
been taken possession of by the statute law of the
colony, the statutory law must govern.

Where the whole legislative power of a colony is
entrusted to one legislature, the sole task is to
determine what prerogatives are truly Imperial,
that is to say, have essentially reference to the
Crown's Imperial headship. But where, as in
(Canada, the legislative power of a colony is dis-
tributed among different legislatures, the very diffi-
culty which arises as to the line of division for legis-
lative purposes arises also as to the residence of the
Crown’s prerogatives.

The attributes, privileges, and powers of the
Crown must, therefore, be considered, as a matter
of principle rather than of detail, in reference to
these questions:

(1) What powers, attributes, ete., statutory or
prevogative, are truly Imperial?

"Dicey, Law of the Const., 5th ed., p. 355.
*Anson, Pt 11, 2,
*Iv., 3.
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It will appear that these attach exclusively to
the Crown in Council (Imperial); that they have
no colonial counterpart ; and that without an express
grant of power in that direction colonial legislation
cannot usurp or affect them.

(2) What are the powers, elc., statutory or pre
rogative, of the Crown in Council (British) in
reference to what may be called the local govern-
ment of the United Kingdom?

These have in very many cases their colonial
counterparts, powers, ete., both statutory and pre
rogative, exerciseable by the Crown in Council (co-
lonial), and colonial legislation may as freely deal
with these as the British Parliament may deal with
their British counterparts.

This division of the prerogatives of the Crown
into Imperial and Non-Imperial has not been adopted
by English writers, but it is the vital distinetion
from a colonial standpoint.  As to the Dominion
of Canada on the one hand and the provinces of
(Canada on the other, there is the further and diffi-
cult question as to the line of demarcation between
their respective spheres of anthority ; but apart from
that, the question is quite as important from a Can-
adian standpoint as from that of any other colony.
What is that Tmperial sphere of executive authority
which colonial legislatures cannot invade?

A short reference, however, to the classification
adopted by English writers will serve to bring the
various prerogatives into view.

One large principle of division appears in the
classification of prerogatives into attributes, and
prerogatives proper. The attributes of sovereignty
(or pre-eminence), perfection, and perpetuity, find
expression in the sayings:—** The King is properl
the sole exeentive magistrate,” *“ The King can do

g
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.
no wrong,'" and ** The King never dies.”” The pre-
rogatives proper represent, according to the com-
mon law, powers of action in connection with every
department of executive government, administrative
and judicial. Chitty divides them—the line of divi-
sion is not very exact—into:

1. Prerogatives in reference to foreign states and
affairs, such as the sending of ambassadors, the mak-
ing of treuties, making war and peace, and the vari-
ous acts of executive government necessary in con-
nection with these various matters.'

2. Prerogatives arising from the recognized posi-
tion of the Crown as Head of the Church.!

3. Prerogatives in connection with the assemb-
ling, proroguing, and dissolving of Parliament.*

4. Prerogatives annexed to the position of the
Crown as the fountain of justice, such as the
creation of Courts, the appointment of Judges and
officers in connection therewith: the pardoning of
offenders, and the issuing of proclamations.

3. Those prerogatives attributed to the Crown
as the fountain of honor, such as the bestowing of
titles,* franchises, ete.

* Chitty, 39.—These are all matters which for obvious reasons
are still treated as matters of Imperial concern, and over which
therefore, colonial legislatures have no legislative power. See,
however, sec. 132 of the B . Act.

Chitty, —See post, p.

*Chitty, See ss. 38 and 50, B. N. A. Act

' Chitty,

*Chitty, 107.—These would seem to be, so to speak, preroga-
tives at large, not connected with any particular department of
executive government. In Reg. v. Amer, 42 U, C. Q. B. 391, the
power to issue commissions of Oyer and Terminer geems to ha
been treated as a prerogative at large; but it is submitted thers
ire none such in relation to our self-government; certainly none
are conferred on the Governor-General by his commission. See
15 10 franchises, Perry v. Clergue, 5 0. L. R. 337; Re Ferries
11805), 36 8. C. R. 206; Atty.-Gen, v. British Museum (1%03), 72
L. J. Chy. 742.
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.

6. The superintendency of commerce.®

7. The prerogatives in connection with the collee-
tion of the revenue.’

Sergeant Stephen, in his new Commentaries on
the Laws of England (founded on Blackstone),
adopts a somewhat different division. Aeccording
to his arrangement, prerogatives are either direct,
or by way of exception. Of the latter he says:’

“Those by way of exception are such as exempt the
Crown from some general rules established for the rest of
the community—as in the case of the maxims that no costs
ghall be recovered against the Crown; that the Sovereign can
never be a joint-tenant; and that his debt shall be preferred
hefore a debt to any of his subjects.”*

Direct prerogatives he divides into three classes,
according as they regard, (1) the royal character;
(2) the royal authority; and (3) the royal income.
Of these classes the prerogatives by way of excep-
tion, and those regarding the royal authority and
the royal income, correspond with Chitty’s class
“ prerogatives proper.”

Sir W. R. Anson® groups the Crown’s preroga-
tives under three heads: (1) in connection with the
executive and legislative departments of govern
ment; (2) feudal rights as overlord; (3) attributes
ascribed to the Crown by medimval lawyers.

It needs but a cursory glance at the last edition
of Stephen’s Commentaries to make clear that Par
liament has so taken control of these prerogatives.
has so fettered their exercise by conditions as to the

" Steph. Comm., Gth ed., Vol. I1. 494,

*See Liquidators of Mar. Bank v. Rec-Gen. (N.B.), (1802)
A, C. 437; 61 L. J. P. C. 75; b Cart. 1; Exzchange Bank v. Reg., |
App. Cas, 1567; 556 L. J. P. C. 5; Reg. v. Bank of N. 8, 11 8. (
R. 1.

*“Law and Custom of the Const.,” Pt. I, 3 et seq.

e
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manner, time, and circumstance of putting them into
execution, has indeed in so many cases indicated the
particular official by whom they are to be exercised,
that although exercised in the Sovereign’s name all
arbitrary power in connection with them has van-
ished. They have very largely ceased to be common
law prerogatives and are now statutory powers. This
is particularly true of those prerogatives which have
been spoken of above as non-imperial or local to the
United Kingdom; but even the Imperial preroga-
tives have to some extent been the subject of Im-
perial legislation as will appear from a study of the
various Aets conferring constitutions upon the
colonies. To what extent in Canada’s case will he
discussed hereafter.

Upon the acquisition of a colony, what is the
position of its inhabitants in reference to the pre-
rogatives of the Crown? This broad question finds
scant consideration in the older text writers on this
branch of law. The two following quotations ex-
haust all that Chitty has to say on the subject:"

“Though allegiance be due from everyone within the
territories subject to the British Crown, it is far from being
i necessary inference that all the prerogatives which are
vested in His Majesty by the English laws are, therefore,
exercisable over individuals within those parts of His Ma-
jesty’s dominions in which the English laws do not, as such,
revail.  Doubtless those fundamental rights and principles
1 which the King’s authority rests, and which are necessary
'o maintain it, extend even to such of His Majesty's domin-

ns as are governed by their own local and separate laws.
e King would be nominally, and not substantially, a
vereign over such of his Dominions if this were not the
ise.  But the various prerogatives and rights of the Sover-
zn which are merely local to England, and do not funda-
mentally sustain the existence of the Crown or form the
llars on which it i

supported, are not, it seems, prima

Chitty,

w0
"
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facie extensible to the colonies, or other British Dominions
which possess a local jurisprudence distinct from that preva-
lent in, and peculiar to England. To illustrate this distine-
tion: the attributes of the King, sovereignty, perfection,
and perpetuity, which are inherent in, and constitute His
Majesty's political capacity, prevail in every part of the ter-
ritories subject to the English Crown, by whatever pecenliar
or internal laws they may be governed. 'The King is the
head of the Church;* is possessed of a share of legislation :
and is generalissimo throughout all his Dominions: in every
part of them His Majesty is alone entitled to make war and
peace: but in countries which, though dependent on the
British Crown, have different and local laws for their inter-
nal governance, as, for instance, the plantations or colonies,
the minor prerogatives and interests of the Crown must he
regulated and governed by the peculiar and established law
of the place.* Though, if such law be silent on the subject,
it would appear that the prerogative, as established by the
English law, prevails in every respect; subject, perhaps, to
exceptions which the differences between the constitution
of this country and that of the dependent Dominion may
necessarily create in it. . . . In every question, there-
fore, which arises between the King and his colonies respect-
ing the prerogative, the first consideration is the charter
granted to the inhabitants, If that be silent on the subject.
it cannot be doubted that the King's prerogatives in the
colonies are precisely those prerogatives which he may exer
cise in the mother country.”

Chitty, it will be noticed, emphasizes the distine
tion between fundamental rights and principles and
those merely local to England. He does not bring
out clearly that the *“ peculiar and established law ™
of a colony may largely rest upon colonial enact
ment ; nor does he deny in terms though he does in
ferentially the power of a colonial legislature to ir
terfere with tie fundamentals, just as he inferentialls

' But see post, p. 275,

*See Fxchange Lnk v. Reg., 11 App. Cas. 157;: 55
C. 5; Liquidators’ Case (1892), A. C. 437; 61 L. J.
Cart, 1.

e e M, o
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asserts the power to legislate locally as to what he
calls the minor prerogatives and interests of the
Crown. In a conquered or ceded colony, therefore,
which continues to be governed by a foreign law,
unless and until the new sovereign see fit to change
the law, the lex pierogativa of English jurisprudence
is no more to be deemed in force than is any other
branch of English law; in a settled colony that lex
prerogativa is carried with them by emigrating col-
onists to the same extent and with the same condi-
tions as to applicability as is the case with other
branches of the law of England:* but subject as to
all colonies, however acquired, to the operation
therein, as Chitty puts it, of those fundamental prin-
ciples on which the King’s authority rests and which
are necessary to maintain it, and, it should be added,
to those principles which underlie the relations he-
tween the Crown and the colonies.”

The question then is: What powers, statutory o
prerogative, come within the class of fundamentals;
or, as already indicated, what powers, ete., are truly
Imperial?

As to all others, the power of colonial legislatures
heing, within the sphere of their authority, plenary,

*This aspect of the question is of peculiar interest to the
Province of Quebec. See Re Marriage Laws (1912), 46 8, C. R
13,

‘Chapter XIV., post, p. 271,

** Authorities which it would be useless to quote, so familiar
are they, establish that in a British colony governed by Eng!
law the Crown possesses the same prerogative rights as it has
in England, in so far as they are not abridged or impaired by
local legislation, and that even in colonies not governed by Eng-
lish law and which, having been acquired by cession or conquest
have been allowed to remain under the government of their
original foreign laws, all prerogative rights of the Crown are in
force except such minor prerogatives as may conflict with the
local law.” Per Strong, J., in R. v. Bank of N. 8§, 11 8. C. R. !

* The prerogative of the Queen when it has not been expre

limited by local law or statute is as extensive in Her Majesty’s
colonial possessions as in Great Britain”
supra

Liquidator's Case,
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such a legislature may, the Crown as a constituent
branch assenting, legislate in reference to the
('rown’s prerogatives in the colony as fully as the
British Parliament may so legislate for the United
Kingdom. The Crown is bound by colonial legisla-
tion, aud, for example, is entitled in Quebec to no
priority over other ereditors because ‘‘ the subject
of priorities is exhaustively dealt with by them
(i.e., by the codes passed by the local parliament)
““ g0 that the Crown can claim no priority except
what is allowed by them.””® A glance through Cana-
dian statutes will disclose that Canadian legislatures
have freely legislated in reference to the Crown's
prerogatives, and that the arbitrary power of the
execntive is reduced to a minimum, as in the
United Kingdom. Now, however, that executive
responsibility to parliament, and through parlia-
ment to the electorate, is so thoroughly recognized
and the * conventions ’* of the constitution which
ensure such responsibility so universally observed,
the tendency of legislation is to increase the amount
of diseretion allowed to the executive officers in the
various departments of the public service; but this
is not a matter of prerogative (a common law right)
but a statutory diseretion.

The question as between the federal and provin-
cial governments of (‘anada will be discussed later;
the question here is as between the home government
and the colonies. For the purposes of this enquiry,
the Imperial prerogatives of the Crown may be con-
sidered under these heads:

1. Attributes and privileges.

2. Powers.

* Exchange Bank v. Reg., 11 App. (‘u;. I".’»'n"

1. J. P. C. 6.

See also Chitty, 7; Gould v. Stewart (1896), A. C. 575; 42 L. J.
Chy. 663; Re Oriental Bank, 28 Chy, D. 643, 649; 54 L. J. Chy.
327; Commrs. of Taxation (N.S.W.) v. Palmer (1906), 76 L. J.
P. C. 41; Atty.-Gen. (N.8.W,) v. Curator (1907), 77 C. J. P, C. 14.

i i
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ATTRIBUTES,
The Crown’s Headship.
(1) In legislation:

The attributes of pre-eminence and perpetuity as
deseribed by Chitty and the older writers are com-
prehended in the one word Monarchy, the constitu-
tional headship of one person; and that is funda-
mental in the constitution of the Empire.

(‘anada is a Dominion *‘ under the C'rown of the
United Kingdom,” * and there must be in any Cana-
dian legislation a saving of the sovereignty of the
British Parliament, the Crown-in-Parliament (Im-
perial). In the Quebec Resolutions, upon which the
British North America Act is founded, this restric-
tion is express;* but it was no doubt deemed unneces-
sary to insert any words of express restriction upon
this point in the Act itself as it is an implied but no
less fundamental restriction upon all colonial legis-
lation. In a very early case * Chief Justice Vaughan,
under the heading *“ What the Parliament of Ireland
cannot do,”” says:

1. It cannot alien itself, or any part of itself,
from being under the dominion of England; nor
change its subjection.

2. It cannot make itself not subject to the laws of
and subordinate to the Parliament of England."

3. It cannot change the law of having judgments
there given, reversed for error in England,' and
others might be named.

"B. N. A, Act, 1867, preamble,

' See Appendix,

*Craw v. Ramsay, Vaughan, 292,
“Le., to the Crown in Parliament (Imperial).

' As to appeals to the Privy Council, see post, p. 157,
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4. It cannot dispose the Crown of Ireland to the
King of England’s second son, or any other but to
the King of England.

It may seem idle to pursue this subject further.
There is no doubt that any colonial legislation incon-
sistent with the colonial relationship would be un-
constitutional and void.* The monarchical principle
has been already shewn to obtain throughout the
Empire; and those sections of the British North
America Act which embody that principle have
already been quoted.

The title to the Crown is, it is true, parliament-
ary; but the very statute of Anne which is a practical
denial of the theory of divine right impliedly asserts
the Crown’s headship in legislation. It adjudges
traitors all who affirm ¢ that the Kings or Queens of
this realm with and by the anthority of Parliament
are unable to make laws and statutes of sufficient
force and validity to limit and bind the Crown and
the descent, limitation, inheritance, and government
thereof.”” *

The Crown’s Headship.
(2) In executive government :

Here, again, there is no Imperial legislation to
weaken the operation of the monarchical principle,
much less to destroy it. Such legislation is conceiv-
able perhaps; but it would spell such a revolution,
peaceful or otherwise, that it is quite unprofitable to
contemplate its possible course. At all events,
(‘anada’s constitutional charter, the British North

* International Bridge Co. v. Can. Southern Ry., 28 Grant, at
p. 134; and see Twlly v. Principal Officers of H. M. Ordnance, |
U.C.Q B 6

* Ante, chap. 111

‘6 Anne c.

7 (Imp.).
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America Act, expressly declares the Crown’s head-
ship in the executive government of Canada and any
Canadian legislation in a contrary sense is of course
impossible.

Personal Irresponsibility :—

“ The King can do no wrong.’’ This is not merely
a truism in polities but a legal proposition. It is
said by the older writers to flow from the kingly
attribute of perfection; but it is really an immunity
by way of compensation for the absence of despotic
power. The sovereign in the eye of the law never
acts alone. The constitution does not contemplate
the possibility of private wrong doing;® and for the
work of government the law prescribes not merely
that some minister or official must be legally respon-
sible for every act of the King, bul also that such
responsibility be fixed by the observance of forms
presceribed by law, written or customary.*

* Dicey, Law of the Const., 5th ed., 24,

“*1It is now well established law that the Crown can act only
through ministers, and according to certain prescribed forms,
which absolutely require the co-operation of some Minister, such
as a Secretary of State or Lord Chancellor who, therefore,
becomes, not only morally, but legally, responsible for the legality
of the Act in which he takes part. Hence, indirectly but surely,
the action of every servant of the Crown and, therefore, in
effect of the Crown itself is brought within the supremacy of
the law of the land.” Ib., p. 307. See also Anson, Pt. 1L, 42,
et seq.; Tobin v. R, (1864), 33 L. J. C. P, 199; coram, Erle, C.J.,
Williams, J,, Willes, J., and Keating, J.

“The maxim that the King can do no wrong is true in the
sense that he is not liable to be sued civilly or criminally for a
supposed wrong; that which the Sovereign does personally the
law presumes will not be wrong; that which the Sovereign does
by command to his servants cannot be a wrong in the Sovereign,
because if the command be unlawful it is in law no command;
and the servant is responsible for the unlawful act in the same
way as if there had been no command.” Ib., p. 205, Erle, C.J.,
delivered the judgment of the Court.

CAN, CON.—9
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To no one else in the Empire does this immunity
extend. The officer who performs any act must
answer in the Courts for its legality and can plead
no superior’s command for an illegal act.

“Let it not, however, be supposed,” said Cockburn,
C.J.,” “that a subject sustaining a legal wrong at the hands
of the Crown is without remedy. As the sovereign cannot
authorize wrong to be done, the authority of the Crown
would afford no defence to an action brought for an illegal
act committed by an officer of the Crown. The learned
counsel for the suppliant rested part of his argument on the
ground that there could be no remedy by action against an
officer of state for an injury done by the authority of the
Crown, but he altogether failed to make good that position.
The case of Buron v. Denman® which he cited in support
of it, only shews that where an act injurious to a foreigner,
and which otherwise might afford a ground of action, is done
by a British subject and the act is adopted by the govern-
ment of this country, it becomes the act of the state and
the private right of action becomes merged in the inter-
national question which arises between our own government
and that of the foreigner.® The decision leaves the question
as to the right of action between subject and subject wholly
untouched. On the other hand, the case® of the general
warrants, Money v. Leach, and the cases of Sutton v. John-
stone and Sutherland v. Murray® there cited are direct
authorities that an action will lie for a tortious act, not-
withstanding it may have had the sanction of the highest
authority in the state. But in our opinion no authority is
needed to establish that a servant of the Crown is respon-
sible in law for a tortious act done to a fellow subject, though
done by the authority of the ('rown: a position which seems

T Peather v. R. (1866), 35 L. J. Q. B. 200, at p. 209; coram,
Cockburn, C.J., Crompton, J., Blackburn, J., and Mellor, J. The
Chief Justice delivered the judgment of the Court.

*2 Exch. R. 167,

* As to “acts of state” in relation to colonial government, see
post, p. 145,

1 Term. Rep. 493,

'3 Burr. 1742

*1 Term R. 538,
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to us to rest on principles which are too well settled to admit
of question and which are alike essential to uphold the dig-
nity of the Crown on the one hand and the rights and liber-
ties of the subject on the other.”

It is beyond the scope of this work to deal with
that large branch of public law which concerns the
position of public officials and their relations to pri-
vate individuals.® But there is one class of officers
on whose behalf a claim to personal irresponsibility
has been strongly urged, namely, colonial governors;
and this would appear to be the proper place to deal
with their position in this respect as recognized in
the Courts.

Colonial Governors:—

In the early days of colonial history there seems
to have been a disposition on the part of governors
appointed to distant portions of the Empire to set
themselves above the law,* and to insist upon the
applicability to their case of the maxim, ‘* The King
can do no wrong.” As in England the Sovereign
cannot be arrested by virtue of any legal process,
or be impleaded in any Court of Justice in reference
to any act, public or private,® so these early colonial
governors, claiming a delegated sovereignty, at-
tributed to themselves a corresponding sacredness
of person, and an equal immunity from the jurisdie-
tion of Courts of Justice. But by a series of de-
cisions * the attributes with which they had in faney

*It will be briefly touched upon again in reference to “acts
of state,” See post, p. 144 et seq.

‘ See preamble to 11 & 12 Wm, 1IL c. 12 (Imp.), quoted in the
note on p. 133, post.

“ Steph. Comm., Vol. I1., 498; Chitty, ** Prerog. of the Crown,”
374; ante, p. 129,

* Fabrigas v. Mostyn, Cowp. 161; 1 Sm, Ldg. Cas. (8th ed.),
652; Cameron v, Kyte, 3 Knapp P. C. 332; Hill v. Bigge, 3 Moo. P.
C. 465; Musgrave v. Pulido, L. R. 5 App. Cas. 102; 49 L. J. P. C.
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clothed themselves were one by one stripped from
them until now their position, as legally recognized,
may be shortly summarized thus:

1. The powers, authorities and functions of a
colonial governor are such, and such only, as are con-
veyed expressly or impliedly by his commission.’

2. For any act done qud governor and within his
authority as such, he incurs no liability, either ex
contractu ® or in tort.’

3. For any act done in his private capacity, or
done qud governor but beyond his powers as such,
a colonial governor is amenable to the civil jurisdie-
tion of His Majesty’s Courts to the same extent as
any other individual; and no distinetion can he
drawn between the Courts of England and the colon-
ial Courts in respect to their jurisdiction to enter-
tain an action against a governor.*

4. To any action brought against him he cannot
plead in abatement a plea of personal privilege—of
immunity from being impleaded. He must plead in
bar the larger plea that the acts complained of were

20, And see Broom, “ Const. Law,” 622, ¢t seq.; Forsyth, 84,
et seq.: Todd * Parl. Gov't in Brit. Col.,”” passim; Harvey v. Lord
Aylmer, 1 Stuart, 642,

"Cameron v, Kyte, Hill v. Bigge, Musgrave v. Pulido, wbi
supra.

* Macbeth v, Haldimand, 1 T, R. 1 and see Palmer v, Hutch
inson, 6 App. Cas. 619; 50 L. J. P. C. 62,

*Reg. v. Eyre, L. R. 3 Q. B, 487; 37 L. J. M. C. 159,

“ Hill v. Bigge, Musgrave v, Pulido, ubi supra. See also Wall
v. MacNamara, 1 T. R, 536; Wilkins v. Despard, 5 T. R. 1
Glynn v, Houston, 2 M. & G. Oliver v, Bentick, 3 Taunt, 4
Wyatt v. Gore, Holt N. P, 209 (defendant was Lieut.-Gov. of
Upper Canada, and had to pay £300 for libelling plaintiff in the
colony). It is to be observed that the commissions of some of
these governors conferred military authority, and their cases
were in respect of military excesses, but the principle is through-
out the same, See too Phillips v. Eyre, L, R. 4 Q. B. 225; 6 Q. B
1; 40L.J. Q. B. 28,
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done qua governor and within the limits of his auth-
ority as such.!

5. A governor must plead specially his justifica-
tion: in other words, when a governor justifies any
act as being within the powers vested in him by his
commission, he must plead the commission, his
powers thereunder, and show by proper averments
that the acts complained of were done in the proper
exercise of those powers.?

6. A governor is amenable criminally to the
Courts of the colony for erimes committed in the
colony, whether such erimes are connected with his
official position or entirely aside from it.*

' Musgrave v, Pulido, ubi supra, As to “acts of state,” see
post, p. 145.

*Cases supra and Oliver v. Bentick, 3 Taunt, 460,

*This would seem to result from the reasoning upon which
Hill v. Bigge, and Musgrave v. Pulido, supra, are based, The
preamble to the statute 11 & 12 Wm. IIL e 12—"An Act to
punish governors of plantations, in this Kingdom, for crimes by
them committed in the plantations "—characterizes the gover-
nors of those days as “not deeming themselves punishable for
the same here nor accountable for such their crimes and offences
to any person within their respective governments " ; for remedy
whereof provision was made by the statute for the trial of any
offending governors in England. This statute was extended so
as to apply to other persons holding colonial appointments, by
42 Geo. 111 c. 85, and both statutes are to-day in force. They
have, however, been held to apply only to misconduct in office.
Ellenborough, C.J., thus characterizes the later statute (Reg. v.
Shaw, 5 M. & 8. 403): “ The object of this Act was in the same
spirit with the Act of 11 & 12 William IIL, to protect His
Majesty's subjects against criminal and fraudulent acts com-
mitted by persons in public employment abroad, in the exercise
of their employments; to reach a class of public servants which
that statute did not reach and to place them in pari delicto with
governors. It has no reference in spirit or letter to the commis-
slon of felonies. ., . . The reason of the thing, a priori, would
lead us to conclude that the jurisdiction as to trial of felonies
should be restrained to the local Courts.”
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Powegs.
(1) Foreign Relations.

Internationally, state recognizes only state. A
colony, no matter how complete for purposes of local
self-government its political organization may be, is
nevertheless a subordinate community and has no
place in the councils of the nations. It cannot there- e |
fore be, internationally, a party to an act of state. It
In all intercourse with foreign powers the British I
nation is represented by the Crown, acting only upon
the advice and with the consent of the British min- !
istry. The appointment of those who are to act as
the accredited agents of the nation rests necessarily
with the Crown in Council (Imperial). Treaties and
diplomatic arrangements of all sorts are made be-
| tween His Britannic Majesty as the Empire’s repre-

sentative and embodiment and the executive head of
each foreign state. Over none of these matters have
the colonial governments or legislatures any control
or jurisdiction, prima facie.

Treaties: their colonial operation.

The British North America Act indeed pro-
vides :—

132, The Parliament and Government of Canada shall
have all powers necessary or proper for performing the
obligations of Canada or of any province thereof, as part of
the British Empire, towards foreign countries, arising under
treaties between the Empire and such foreign countries,

Inferentially there is a statement here that Tm-
perial treaties may impose obligations upon Canada
and its provinces; but the section itself imposes
none. Nor is anything said as to the nature and ex-
tent of these obligations in the event of the Cana-
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dian Parliament and Government taking no step to
recognize or meet them. And, manifestly, no treaty-
making power is conferred by the section.

This is, perhaps, the most important of the many
questions which arise touching Canadian relations
to foreign states and foreigners. It presents itself
in two aspects: (1) To what extent, if any, can
the treaty-making power of the Crown operate to
alter or affect private rights as to person or pro-
perty? (2) Is an Imperial treaty a law of the
Empire so as to limit the power of a colonial
legislature to make laws which, but for the treaty,
would ordinarily be within its competence? The
question, of course, in either aspect is as to an
Imperial treaty apart from Imperial legislation
sanctioning it, or making provision for its operation.
Such legislation may be expressly or by necessary
intendment extended to the colonies, one or more;
in which case it is both a law and a limitation upon
legislative power in any colony to which it so extends.

But is a treaty in itself the equivalent of an
Imperial Act? The answer must, it is submitted, be
in the negative. The Crown, without Parliament,
cannot by bargain with a foreign power, any more
than in any other way, make any alteration in the
law of the land either of the United Kingdom or of
any colony above the rank of a Crown colony; and
no treaty can of itself be a limitation upon the
legislative power conferred upon Canada by Imper-
ial Act. The authorities which either support these

views or render them doubtful merit careful atten-
tion.

In a despatch from the colonial office in 1872 this
statement appears: ‘‘ Her Majesty’s Government
apprehend that the constitutional right of the Queen
to conclude treaties binding on all parts of the Em-
pire cannot be questioned, subject to the discretion
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of the Parliament of the United Kingdom or of the
colonial parliaments, as the case may be, to pass any
laws which may be required to bring such treaties
into operation.’’*

This may be taken to express the view of the law
officers of the Crown in England at that date, and it
recognizes that a treaty may fail of operation in the
absence of Imperial or colonial legislation, as the
case may be. Failing such legislation, in what sense
does the treaty bind?

The question as to the effect of a treaty in regard
to private rights, both as to person and property, is
discussed in but few cases. And, it should be ob-
served, the United States authorities afford but little
direct assistance because by an express provision in
their constitution treaties duly made are *‘ the su-
preme law of the land *’ equally with Acts of Con-
gress duly passed.® Nevertheless, even there, if
the treaty calls for payment of money, legislation
would be necessary to carry out its provisions.®

That a treaty made in time of peace does not of
itself without statutory authority extend so far as to
alter the law either as regards individual rights in
property, rights of action, or as to personal liberty
is clearly established. For example:

A foreign ship is ordinarily liable to be arrested
in an action in rem if within British waters. War-
ships of a foreign power are excepted from this gen-
eral rule. But it was held by Sir R. Phillimore in
The Parlement Belge™ that a convention between
Her Britannic Majesty and the King of the Belgians
could not arbitrarily and contrary to the fact give to
the government-owned Belgian mail-packet plying

*Todd, Parl. Gov. in Brit. Col., Ed. 1880, 196,
“Art. VL: see U. 8. v, Schooner * Peggy,” 1 Cranch 103,
*Kent, Comm,

"(1879), 48 L. J. P. 18,
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between Ostend and Dover the character of a public
ship of war so as to render her immune from arrest
in an action for damages suffered in a collision in
Dover Harbour between her and another ship.*

“If the Crown had power without the authority of Par-
liament by this treaty to order that the Parlement Belge
should be entitled to all the privileges of a ship of war

the right of the subject—but for the order, unques-
tionable—to recover damages for the injuries done to him
by her is extinguished. This iz a use of the treaty-making
prerogative by the Crown which T believe to be without pre-
cedent and in principle contrary to the law of the consti-
tution.” *

Sir R. Phillimore instances the Declaration of
Paris of 1856, by which certain of the Great Powers
came to an agreement as to certain of the rights of
belligerents (to that time notoriously matter of dis-
pute) as a treaty not requiring parliamentary sanc-
tion. It dealt with national, not private, rights.

The treaty in question before him was itself a
sequel to the Treaty of Berne of 1874 respecting in-
ternational postal arrangements and that treaty had
been carried into effect by an Imperial Act which
recited that the treaty and its regulations * cannot
be carried into effect except by the authority of
Parliament’’; and in the judgment of Sir R. Philli-
more other instances are cited of parliamentary
ratification of treaties'® involving the public revenue
and taxation,

*The Court of Appeal, it is true (see 5 P. D. 197), reversed
this decision, but upon the ground that Sir R. Phillimore had
unduly limited the exempted class; that it covered not only
ships of war but also any public ship of a foreign power engaged
in carrying out a national purpose, such as the transmission of
mails. No view was expressed as to the effect of the convention,
as the packet did not stand in need of its protective clauses,

*Ib., at p. 24.

" An earlier case before Lord Stowell, The Elsebe Maas, 5
C. Rob. 123, involving a question as to the restoration of prizes
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In two cases ' it was held that the International
Convention for the Protection of Industrial Pro-
perty (patents, trade marks, etc.) signed at Paris in
1883, to which Great Britain and the United States
afterwards acceded, could not have effect given to it
in regard to certain United States trade marks by
reason of the provisions of the English Act then in
force; in other words, that the Convention could not
override existing law. In the earlier case, Sterling,
J., after referring to the article of the Convention
upon which the applicants relied, said:

“By that article Her Majesty is now bound. Certainly,
according to my construction of the Act, the Act does not
afford the means of carrying out that article and it will no
doubt be for Her Majesty’s Government to consider
what legislative steps ought to be taken to give effect to thnt
article if necessary. But with that T have nothing to do:
I have simply to consider this question, dealing as I am with
and being bound by a statute of the realm.”

Registration was refused in this case because the
application was not made within the time limited by
the Imperial statute, the Convention containing no
such limitation. In the later case, registration was
refused because the trade mark did not satisfy in re-
gard to the signs composing it the legislation of
Great Britain, while the Convention expressly de-
clared that registration should not be refused upon

taken during war, was treated by Sir R. Phillimore as not
decisive of the question before him, as that case had turned upon
the Crown's right (recognized indeed in the Prize Act then in
force) to restore prize at any time before actual condemnation
thus, of course, depriving the captors of the fruits of the capture
And the case before the Supreme Court of the United States
U. 8. v. The Peggy, 1 Cranch 103, was treated as turning upor
the same point; but it seems clear upon perusal of the repor!
that it really turned upon the express clause in the constitutior
to which reference has already been made,

“In re The California Fig Syrup Co.'s Trade Mark (1888), 5%
L. J. Ch, 341: Stirling, J., In re the Carter Medicine Co.'s Trade
Mark (1892), 61 L. J. Ch. 716: North, J.
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such a ground so long as the requirements of the
law of the state where the trade mark had been
originally registered were satisfied.

In 1892 the Privy Council had to consider the
effect of a treaty between Great Britain and France
by which a modus vivendi had been arrived at in
regard to the Newfoundland fisheries. One of the
terms agreed to by Great Britain was that no lobster
factories would be permitted to operate on those
parts of the coasts of the island colony where the
French enjoyed rights of fishery under earlier
treaties. A British ship of war was sent to enforce
observance of the terms of the modus vivendi and
her captain took possession and stopped the working
of a factory within the area of prohibition. There
had been no statutory confirmation of the arrange-
ment, either Imperial or colonial, and the captain
was held liable in damages for what was held to be
an unauthorized trespass upon private property.

*“The learned Attorney-General, who argued the case be-
fore their Lordships on behalf of the appellant, conceded that
he could not maintain the proposition that the Crown could
sanction an invasion by its officers of the rights of private in-
dividuals whenever it was necessary in order to compel obedi-
ence to the provisions of a treaty. The proposition, he con-
tended for, was a more limited one. The power of making
treaties of peace is, as he trulv said, vested by our constitu-
tion in the Crown. He urged that there must of necessity
also reside in the Crown the power of compelling its subjects
to obey the provisions of a treaty arrived at for the purpose
of putting an end to a state of war, He further contended
that, if this be so, the power must equally extend to the pro-
visions of a treaty having for its object the preservation of
peace: that an agreement which was arrived at to avert a
war which was imminent was akin to a treaty of peace, and
subject to the same constitutional law. Whether the power
contended for does exist in the case of treaties of peace,

*Walker v, Baird (1892), A. C. 491; 61 L. J. P. C. 92,
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and whether, if so, it exists equally in the case of
treaties akin to a treaty of peace, or whether in both
or either of these cases interference with private rights
can be authorised otherwise than by the Legislature,
are grave questions upon which their Lordships do not
find it necessary to express an opinion. Their Lordships
agree with the Court below in thinking that the allegations
contained in the statement of defence do not bring the case
within the limits of the proposition for which alone the
appellant’s counsel contended.”

Anson terms this judgment an evasion;® but it
must be taken to affirm that the treaty in question
was not a treaty of peace nor akin thereto as in-
tended to avert imminent war, in which cases alone
the question would be arguable.

Question has also arisen as to the power of the
(‘rown to surrender by treaty any part of the na-
tional territory, without parliamentary authority.
It was exhaustively discussed before the Privy
Couneil in 1876 * but, as their Lordships held that
no cession had taken place, it became unnecessary
to decide the point. The High Court of Bombay had
indeed denied the power of the Crown to cede terri-
tory in time of peace and their Lordships went so far
as to say that they had such grave doubts of the
correctness of the ‘“ general abstract doetrine ' laid
down by the High Court that they put their affirm-
ance of the judgment upon the other ground. When,
in 1800, Heligoland was ceded to Germany the ces-
sion was made subject to the approval of Parlia-
ment. This was obtained but it was very strongly
argued that no such approval was required.” Distine
tions were drawn between the cession of territory
after a war and during a time of peace, and hetween
territory in C'rown colonies, in colonies as to which

*Law and Custom of the Const., 2nd ed., Pt. 11, 298,
* Damodhar Gordhan v, Deoram Kangi (1876), 1 A, C. 352.
* Anson_ib., 299,
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Parliament had legislated, and in colonies with re-
presentative assemblies; but it is deemed unneces-
sary to do more here than refer to the argument
before the Privy Council in 1876 in the Indian appeal
above mentioned.

As to personal liberty, it has not been seriously
questioned that extradition treaties cannot of them-
selves and without legislation confer upon executive
officials any right to arrest or detain a person ac-
cused of crime committed abroad. Legislation is
necessary to legalize the arrest and to constitute the
necessary tribunals to pass upon the prima facie
case for surrender to be made out by the applying
country. It has, it is true, been held that the Im-
perial Extradition Aet, 1870 * is to be read with and
is limited by the treaties to which it applies; so that,
for example, where the Swiss treaty of 1874 stipu-
lated that under it neither power should be asked to
surrender its own subjects, a British subject, whose
extradition was sought by Switzerland and who had
been committed for surrender under the unlimited
wording of the Extradition Aect, was discharged
upon habeas corpus.” But it has also been held that
the provisions of the treaty as to the form of the
requisition may be waived by the British authori-
tiess* a holding which clearly denies to a treaty the
character of Imperial legislation and treats it as an
international contract merely. That the right to
hold for extradition depends upon and is entirely
governed by the Aet has never been seriously ques-
tioned since the decision in Re Jacques Besset."  The
warrant of commitment having been held fatally
defective, it was nevertheless urged that the prisoner
should be remanded to custody, but the Court held

“33 & 34 Viet. c. 52:

"R.v. Wilson (1877), 3 Q. B. D, 42; 48 L. J. M. (

" Re Counhaye (1874 “R.8Q B.40; 42L.J.Q. B
"(1844), 6 Q. B. 481; 14 L. J. M. C. 17,

see post, p. 195,
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that the gaoler could not detain him except under the
Act. ““ Our gaolers are not gaolers for foreign
states,”’ said Denman, C.J., thus judicially affirming
what he had stated in the House of Lords that there
is no common law right to surrender and *‘ indeed
no means of securing persons accused of crimes com-
mitted in a foreign country.”” Under a writ of
habeas corpus at common law any person arrested
or detained upon such a charge otherwise than under
the Act would be certainly discharged. This subject
is one discussed elsewhere in this book.”” Here the
point to be emphasized is that no treaty with a for-
eign power can, of itself, without legislation, affect
the right of the individual to that freedom of person
which is the legal right of every man within British
territory.

(2) Does an Imperial treaty of itself act as a lim-
itation upon colonial legislative power? 1s a colon-
ial Aet, otherwise intra vires, inoperative because of
its repugnancy to an existing treaty with some for-
eign power? Let it be granted that treaties are
binding international contracts so far as there can
be binding contracts where there is no international
Court to enforce them, and that it is the clear duty of
the British ministry, as the sole Imperial council,
not only to urge Imperial or colonial legislation or
both wherever necessary to the honourable fulfilment
of treaty obligations, but also to disallow any colonial
legislation which puts obstacles in the path of na-
tional good faith; it is the legal operation of treaties
as a limitation upon legislative power in the colonies
in the absence of legislative affirmance and aid that
NOW concerns us.

After the grant of representative institutions to a
colony by the Crown the Crown may no longer legis-
late for the colony ;' a fortiori it may not do so where

Y See post, p. 194 et seq.
' See ante, p. 16,
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the legislative power of the colony is conferred
and defined by Imperial Act. That, within the lim-
its so defined, colonial legislative powers are ‘* plen-
ary powers of legislation as large and of the same
nature as those of Parliament itself *’ is a proposi-
tion often affirmed by the Privy Council.* That is
itself the law of the land which it is not in the power
of the Crown, without Parliament, to alter or curtail
by any agreement with a foreign power.

Subject therefore to the possible exceptions of a
treaty made to conclude a war,’ it seems clear that
the Crown in Council (Imperial) cannot by treaty
place any restraint on the legislative power of a
colony as conferred upon such colony by Imperial
Act.

Of Canadian legislation adopting an Imperial
treaty the Act of 1907, known as the Japanese
Treaty Act* is an instance. It was held to make
the provisions of that treaty part of the law of
(‘anada, subject only to the provisions of the Cana-
dian Immigration Act; and a provineial statute of
British Columbia designed to place further restrie-
tions upon the immigration of Japanese into that
province was held pro tanto void.* That Canadian
legislation was necessary in order to effectuate the
treaty was not doubted by any of the Judges.

In conclusion, it may be suggested that the Col-
onial Laws Validity Act, 1865, is not conclusive

*See ante, p. 93 et seq.

"Forsuth, Cases and Opinions, 182, ¢t seq. “ When it was
resolved, in 1782, to recognize the independence of the North
American colonies, an Act of Parliament (22.Geo. I11. ¢, 46), was
passed authorizing the Crown to make peace with the colonies
and to repeal and make void Acts of Parllament relating to
them.” See also ante, p. 140,

“6 & 7 Ed. VIL, ¢ 50.

*In re Nakane (1908), 13 B. C. Rep. 370. Earlier cases in
British Columbia on the subject of Asiatic immigration are re.
ferred to post, p. 672

*See ante, p, 57,
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upon the question. It recognizes that there may be
““ orders and regulations,’”’ not under Acts of Par-
liament, which may nevertheless have in a colony
the force or effect of Imperial Acts. But it seems
reasonably clear that the reference is to Crown
colonies as to which the Crown in Council (Imper-
ial) had still, in 1865, a right to legislate.® ‘¢ Orders
and regulations,’”’ moreover, is not an apt phrase to
cover a treaty. Subject to these observations, the
Colonial Laws Validity Act does enact, in effect,
that the only limitation upon colonial legislative
power is existing Imperial legislation or (confining
the matter to the Crown in Council) orders and
regulations made under such Imperial legislation.
A treaty made under the authority of or ratified by
an Act of the Imperial Parliament is in effect Im-
perial legislation and, as such, a limitation upon
colonial legislative power if extending to the colon-
ies; but a treaty made without Parliament is not
legislation at all.

Acts of State:—

So far as concerns the internal government of
the Empire, there is no such thing as an *“ act of
state ** into the legality of which the Courts will
not enquire. As between this Empire and foreign
nations or foreigners abroad, the Crown in Couneil
(Imperial) may take the responsibility of approving
acts, either before or after their commission,’
which as against the private persons affected by
them would be illegal and in such case British Courts
will leave the complainant to his diplomatic remedy.*
To constitute an aet of state these two facts must
appear: First, the act must be done to one who is
not at the time a British subject either by birth or

“ See ante, p. 16,
Buron v. Denman, 2 Exch, 167
" See judgment of Cockburn, C.J., in Feather v. R., ante, p, 130,
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by presence within the Empire;* and this in effect
means that an act of state, the legality of which the
Courts will not undertake to question, can take place
only without the state territory, except in the case
of diplomatie representatives and the case of the
alien refused admission at the threshold; Second,
the act must be sanctioned or adopted by the state, as
an act done by a duly authorized agent of the state.

It follows that a colonial government cannot be
a party to an act of state as above indicated; and a
colonial governor or any other person connected
with a colony can perform an act of state—i.e., an
act into the legality of which a British Court, colonial
or other, should not enquire—only as an Imperial
officer under instructions from the British Ministry,
the Crown in Council (Imperial) ; and any such act
must, as intimated before, be done without the Em-
pire.!  No such *“ act of state’’ can be done by a
colonial governor acting under the advice of the
colonial ministry.

In the latest case on the subject ® an action was
brought in Jamaica against the governor of that
colony for the seizure and detention in a port of the
Island of a British ship of which the plaintiff was
the charterer. The governor pleaded to the juris-
diction that his act was an ‘“ act of state ’’ done by
him as governor and in the reasonable exercise of
his diseretion as such. The Supreme Court of

’Sq-;- post, p. 166,

' Musgrove v, Chung Tecong Toy (1891), A. C. 272; 60 L. J.
P.C 28

'For a very able discussion of this question, see the judg-
ments of the Victorian Judges in Musgrove v. Chung Tecong Toy,
14 Viet, L. R. 349; 6 Cart. 570. The judgment of the Privy Coun-
cil (ubi supra), does not touch this point. It held that the
Victorian Act as to Chinese exclusion did convey the necessary
power to the officer who had acted; but the decision was put on
the broad ground that an alien has no right enforceable by

action to enter British territory. See ante, p. 107,
* Musgrove v. Pulido, .. R. 5 App. Cas. 102; 49 L. J. P. C. 20,

CAN, CON, 10
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Jamaica gave judgment of respondeat ouster against
the governor. The Privy Council affirmed this
judgment, treating the plea as a dilatory plea of
privilege; but they also examined it as a plea on the
merits and held it insnfficient as not alleging any
facts npon which the Court could judge whether in
truth the act complained of was or was not an act
of state. What is such an act is discussed in the light
of earlier cases. The result may be thus summar-
ized: A colonial governor may be authorized by his
commission to perform that act of Sovereign power
described as an act of state; but the Courts will in
any case enquire so far into the facts as may be
necessary to determine whether or not it is an act of
state.” If the act is one covered by the governor’s
commission and is, moreover, an act which the
sovereign could himself lawfully do under the law of
the land that of course is a defence upon the merits.*
But if the act be one within the commission but one
which does not pretend to be justified by the muni-
cipal law, it must be an act of Sovereign power in
relation to international or extra-municipal affairs
in which case the Courts will not enquire further.”
Indeed it may be said that the power of the Crown
in international affairs is of so widely discretionary
a character, so little touched by statute law, that
municipal Courts must deem its exercise as always
lawful; and in this view it is correct to say that every
official act must be justified by law,

As between ('rown and subject—this includes any
person within British territory—the legality of any
act done within the Empire may be questioned before
the ordinary Courts, and the orders of the Crown in
Couneil or indeed of any superior officer cannot

* Rajah of Tanjore’s Case, 13 Moo, P, C, 22,

*Cameron v. Kyte, 3 Knapp P. C, 332,

*Rajah of Tanjore’s Case, ubi supra. See ante, p. 131, as to
the position generally, of a colonial governor before the Courts
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avail to render legal any act unanthorized by law.
And the same rule applies to any act done anywhere
to the British subject by birth.® ** State necessity '
was put forward as justifying the seizure of papers
under a warrant of a secretary of state during the
exciting times following Wilkes’ publication of the
notorious No. 45 of the North Briton.” Lord Cam-
den thus dealt with the argument :*

“ It is then said that it is necessary for the ends of gov-
ernment to lodge such a power with a state officer and that
it is better to prevent the publication before than to punish
the offender afterwards, 1 answer, if the legislature be of
that opinion they will revive the Licensing Acts. But if
they have not done that I conceive they are not of that
opinion. And with respect to the argument of state neces-
sity or a distinction that has been aimed at between state
offences and others, the common law does not understand that
kind of reasoning nor do our books take notice of any such
distinctions.®  Sergeant Ashley was committed to the Tower
in the 3rd of Charles I. by the House of Lords only for
asserting in argument that there was a “law of state”
different from the common law and the ship-money Judges
were impeached for holding, first, that state necessity would
justify the raising money without consent of Parliament:
and, secondly, that the King was judge of that necessity.

If the King himself has no power to declare when the
law ought to be violated for reasons of state, I am sure we,
his Judges, have no such prerogative.”

Even the duty of the Crown to carry out treaty

obligations cannot justify the invasion of private
rights.'

“Tobin v. R., Feather v. R, See ante, pp. 129-130,

'See Leach v. Money (1765), 3 Burr. 1692; Wilkes v. Wood
(1763), Lofrt, 1.

*Entick v. Carrington (1765), 2 Wils. 275; Broom, at p. 605
(2nd ed.).

* Anson says that these words “ will meet every case of this
character”: Pt. 11, 477 (2nd ed.).

" Walker v. Baird (1892), A. C. 491; 61 L. J. P. C. 92. See
ante, p. 139,
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Powers (continued).
(2) In connection with the colonies.

1. T'o legislate:

The power of the Crown without Parliament to
legislate for conquered or ceded territory or for the
plantations has already been discussed in these
pages.! No such power now exists so far as the
self-governing colonies are concerned; subject to
this apparent but not real exception, that an Im
perial Aet extending to the colonies (one or more)
may and not infrequently does confer a subordinate
and delegated power upon the Crown in Council to
settle details and make regulations for the better
carrying out of the purposes of the Act. And such
orders in council (Imperial), though valid only if
within the power conferred,’ are in effect Imperial
legislation ; and colonial legislation repugnant there
to is ** to the extent of such repugnancy but not
otherwise '’ void and inoperative.’

2. To appoint governors:

As has been already pointed ont, the British
North America Act makes no provision as to the
appointment of the Governor-General of Canada.’
There is, in fact, no Imperial Act dealing with the
subject of the appointment of the Crown’s represen
tatives in the colonies generally or in particular, un
less (as in the case of the Canadian provinces) the
appointment was intended to be placed in other
hands than those of the British Ministry, i.e., of th

" Ante, pp. 11, 15 et seq.
Atty.-Gen, v. Bishop of Manchester, L. R, 3 Eq.
"Colonial Laws Validity Act (1865). See ante, p. 57,

Ante, p. 27,

-

BRI il




sh
he
a.
he
m
m

e

hie

THE CROWN IN COUNCIL (TMPERIAL). 149

(‘rown acting by and with the advice of the Imperial
council. The lieutenant-governors of the Canadian
provinces are appointed by the Governor-General in
Council,® that is to say, by the Dominion Ministry.
Their appointment is an appointment by the Crown,
represented to that end by ‘‘a governing body who
have no power and no functions except as represen-
tatives of the Crown.”” But under the British North
America Act that is the only legal method of ap-
pointment ; the Crown’ »rerogative in that regard
has been taken from the Crown in Council (Im-
perial) and lodged in the Crown in Couneil (Domin-
ion). In Australia, on the other hand, the appoint-
ment, not only of the Governor-General of the Com-
monwealth, but also of the various State Governors
is with the British Ministry, the Crown in Council
(Imperial).*

The Imperial Parliament has, indeed, legislated
in regard to the conduct of colonial Governors;’ but
the Crown’s prerogative to appoint whom it will
to represent it in a colony has never heen the sub
jeet of any general restrictive legislation. And, it
is hardly necessary to say, any colonial attempt at
legislation along this line would be a declaration of
independence; and would be clearly void as repug-
nant to the constitutional charter, whether Gover-
nor’s Commission or Imperial Aet.*

(3) To disallow Colonial Legislation.

In settling the form of government for the vari-
ous colonies,” the Crown has from the beginning
reserved to itself the right to disallow colonial legis-

*B. N, A. Act, 8. 58.
“See ante, p. 27.
'See ante, p. 133,
*See ante, p. 128,
"See ante, p. 15.
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A0

lation;' and in the first Imperial Act which framed
a colonial government (The Quebee Act, 1774), and
in all Aets since passed to that end, the right is
reserved. As to Canada the right is statutory, and
s mode of exercise is provided for in the British
North America Act:

56. Where the Governor-General assents to a bill in the
Queen’s name, he shall by the first convenient opportunity
send an authentic copy of the Act to one of Her Majesty’s
Principal Secretaries of State; and if the Queen in Council
within two years after the receipt thereof by the Secretary
of State thinks fit to disallow the Act, such disallowance
(with a certificate of the Secretary of State of the day on
which the Act was received by him) being signified by the
Governor-General, by speech or message to each of the
Houses of the Parliament, or by proclamation, shall annul
the Act from and after the day of such signification.

At common law no such time limit existed, and
this is one instance of the conversion of an unlimited
common law prerogative into a limited statutory
power.! The two years being allowed to pass with-
out such disallowance, the exeeutive department of
the Tmperial government can no longer interfere
with the operation of the Act; nothing short of re-
pugnant Imperial legislation can weaken its validity.

The power of disallowance bears no necessary
relation to the question of legislative competence.
As expressed by the Chancellor of Ontario,? it *“ may
operate in the plane of political expediency and in
that of jural capacity;”’ but the jurisdiction of the

* See, for example, the Commission to Gov. Cornwallis of Nova
Scotia: Houston, Const. Doc., at p. 12, There is an interesting
discussion as to the nature of this right, and whether it is a
legislative or judicial power in the Crown in Council, in Brinton
Coxe, * Judicial Power and Unconstitutional Legislation,” p. 203,
ot seq. See ante, p, 51,

' See ante, p. 122,

* Pardoning Power Case, 20 0. R., at p. 245; 5 Cart., at p. 546

-

P————




=

e

THE OROWN IN COUNCIL (IMPERIAL), 151

Courts to pass upon the question of the legislative
competence of the Federal Parliament to enact a
particular law operates in the plane of jural capacity
alone, and is not affected in any way by the non-ex-
ercise of the power of disallowance under this sec-
tion 56,

The power to disallow provineial legislation has
been taken from the Crown in Council (Imperial)
by the British North America Act, and is now
lodged with the Crown in Council (Dominion).*

80. The following provisions of this Act respecting the
Parliament of Canada, namely, the provisions relating to
appropriation and tax bills, the recommendation of money
votes, the assent to bills, the disallowance of Acls, and the
signification of pleasure on bills reserved, shall extend and
apply to the: legislatures of the several provinces as if those
provisions were here re-enacted and made applicable in terms
to the respective provinces and the legislatures thereof, with
the substitution of the Lieutenant-Governor of the province
for the Governor-General, of the Governor-General for the
Queen and for a Secretary of State of one year for two
vears, and of the province for Canada.

This is, perhaps, the proper place to advert to a
strange error into which Dr. Dicey has fallen in the
work to which frequent reference has already been
made—a work which, in its elucidation of the prin-
ciple of the supremacy of law as the fundamental
principle of Anglo-Saxon government the world
over, stands to-day facile princeps; but which, in its
reference to the colonies generally, and to Clanada
in particular, displays an apparent lack of apprecia-

It may be noted that prior to Confederation the power of
disallowance rested solely upon prerogative so far as the Mari-
time Provinces were concerned. In (old) Canada the power was
limited by the Unfon Act, 1840 (3 & 4 Viet, ¢, 35: Imp.), sec, 38,
to two years, as in the B, N. A, Act,
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tion of the true position of affairs.* To confine at-
tention, however, to this particular error: Dr. Dicey
is completely astray in laying it down that the lodg-
ing of this veto power in the hands of the Governor-
General in Council—i.e., with the Dominion govern-
ment—was intended to obviate the necessity for re-
sort to the Courts for the decision of constitutional
cases involving the determination of the line of divi-
sion between the sphere of authority of the Domin-

ion Parliament and that of a provincial Assembly.

““The futility of a hope grounded on a miscon-
ception of the nature of federalism,”’ is a strong
expression,” and contains a very direct charge that

‘“The Law of the Constitution,” The first chapter of Dr.
Dicey’s book—*" On the Nature of Parliamentary Sovereignty "—
contains nothing which might not be, with equal truth, said of
the legislative bodies throughout Canada. What he writes in
disproof of “the alleged legal limitations on the legislative sov-
ereignty of Parliament,”—namely, limitations arising out of the
precepts of the moral law, the prerogatives of the Crown, and
the binding effect upon Parliament of preceding Acts of Parlia-
ment—is all equally applicable to the position of Canadian legis-
latures. And with reference to them, too, it may be said, that
there is no competing legislative power either in the Crown,
In either branch of the legislature (where the legislature happens
to be bi-cameral), in the constituencies, or in the law Courts.
The second chapter *“is to illustrate the characteristics of such
sovereignty, by comparing the essential features of a sovereign
Parliament like that of England, with the traits that mark non-
sovereign law-making bodies,”—among which he classes colonial
legislatures. Yet, on a later page he lays it down: “ When Eng-
lish statesmen gave parliamentary government to the colonies,
they almost, as a matter of course, bestowed upon colonial legis-
latures authority to deal with every law, whether constitutional
or not, which affected the colony, subject, of course, to the pro-
viso, rather implied than expressed, that this power should not
be used in a way inconsistent with the supremacy of the British
Parliament. The colonial legislatures in short are, within their
own sphere, copies of the Imperial Parliament. They are, within
their own sphere, sovereign bodies, but their freedom of action
is controlled by their subordination to the Parliament of the
United Kingdom.”

*To charge the men who had in hand the framing of the
scheme of Confederation with * misconception of the nature of
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the Fathers of Confederation did not know what
they were about in this matter. One who, like Dr.
Dicey, speaks with authority, should not have pen-
ned such a grave charge without first consulting
the debates which took place in the various legisla-
tures upon the ** Confederation Resolutions.”” Had
he done so, he would have found that a very sharp
line of distinetion was drawn between the exercise
by the Dominion government, as a matter of political
expediency, of the power of disallowance of provin-
cial Acts, and the exercise by the Courts of the
judicial function of declaring an Act ultra vires. As
expressed by the Chancellor of Ontario,” the super-
vision touching provincial legislation entrusted to
the Dominion government works in the plane of
political expediency as well as that of jural capacity,
while the question for the Courts is as to the latter
merely. The framing of the Quebec Resolutions,
upon which the British North America Aet is

federalism " comes with rather bad grace from Dr. Dicey. He
speaks (p. 133), of a federal state as “a political contrivance
intended to reconcile national unity and power with the main-
tenance of state rights, *“ The end aimed at,” he says, * fixes the
essential character of federalism.” A very clear statement this;
and yet, Dr. Dicey apparently fails to note that “state rights”
may be paraphrased and generalized as “local self-government,”
and that his definition of federalism is clearly applicable to those
“conventions” of the British Constitution which regulate the
relations between Great Britain and her colonies. There is, too,
another passage in which he is historically inaccurate, He treats
the division of power between the legislative and executive
departments of government under the American system, and the
restrictions which appear in their “ Constitution” upon inter-
ference with individual rights, as being part and parcel of—
“connected with"—the same federal idea of division. In fact,
several of the constitutions which existed in the individual states
prior to the adoption of “the Constitution of the United States,”
exhibit both these characteristics—the first, because that was
thought to be the English principle, and the second, because of
the prevalence then of the doctrines of Rousseau and Mon-
tesquieu.

* The Pardoning Power Case, 20 O. R., at p. 245; 5 Cart., at
D. 546,
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founded, was the work of the most eminent legal
minds of that day in Canada; and a glance at the
debates upon these Resolutions will show that they
thoroughly appreciated the distinction pointed out
in later days by the Chancellor. Throughout the
debates it was clearly recognized that the exer-
cise by the Dominion government of the power of
disallowance was to be exercised in support of fed-
eral unity—e.g., to preserve the minorities in differ-
ent parts of the confederated provinces from op-
pression at the hands of the majorities. That it was
not intended to obviate the necessity for resort to
the Courts is apparent from one extract. Com-
plaint was made that, while the Dominion govern-
ment was invested with this veto power, no authority
was provided to supervise its exercise; and the
question was further asked :—What check will there
be upon Dominion legislation? The speaker’ pre-
sumed, for the purpose of his argument, that in each
of these cases the only check would be through the
Imperial government :

‘“ Hox., ArrorNEY-GENERAL CarTIER.—The dele-
gates understood the matter better than that.
Neither the Imperial government nor the general
government will interfere, but the Courts of justice
will decide all questions in relation to which there
may be differences between the two powers.

¢ A vorce.—The Commissioner’s Courts!

““ Hox. Mg. Dortoxn.—Undoubtedly. One magis-
trate will decide that the law passed by the federal
legislature is not law, whilst another will decide
that it is law, and thus the difference, instead of
being between the legislatures, will he between the
several Courts of justice.

"Hon. A. A, Dorion; afterwards Sir A. A. Dorion, Chief Jus-
tice of Quebec. See Confed. Deb., p. 690,
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“ Hon, ArrorNey-GENERAL CARTIER.—Should the
general legislature pass a law beyond the limits of
its functions, it will be null and void, pleno jure.®

“ Hox. Mg. Doriox.—Yes, I understand that; and
it is doubtless to decide questions of this kind that
it is proposed to establish federal Courts.”

The fact is that the power of disallowance vested
in the Governor-General in Council is precisely an-
alogous to the power of disallowance vested in the
King in Council over Dominion legislation. An Act
of the Dominion Parliament may run the gauntlet of
the home government, and yet be afterwards de-
clared by the Courts to be invalid. As is well known,
the supervision exercised by the law officers of the
Crown in England is directed to seeing that any
colonial Act submitted for their consideration is not
repugnant to any Imperial legislation; and they do
not pretend to examine Dominion Acts in order to
determine the question of their validity as being
within the range of subject matters confided to the
Parliament of Canada by sec. 91 of the British North
America Act. And so, as between Canada and its
individual provinces, the existence of the veto power
in the hands of the Dominion Ministry has no logical
relation whatever to the question of legislative com-
petence.” The position is thus tersely summed up
by the Privy Council:

“Their Lordships have to construe the express words of
an Act of Parliament which makes an elaborate distribution
of the whole field of legislative authority between two legis-
lative bodies, and at the same time provides for the confeder-
ated provinces a carefully balanced constitution under which

*See Théberge v. Landry, 2 App. Cas. 102; 46 L. J. P. C. 1;
2 Cart. 1; Brophy's Case (1895), A. C. 202; 64 L. J. P. C. 70; &
Cart, 156,

* Leprohon v. Ottawa, 2 0. A. R. 522; 1 Cart. 592; Reg. v.
Chandler, 1 Hannay (N.B.), 558; 2 Cart, 437; and Brophy's Case,
ubi supra.
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no one of the parls can pass laws for ilself except under the
control of the whole acting through the Governor-General,”*

Nevertheless the Dominion Government does ex-
amine provincial legislation more or less closely in
order to determine its validity as being within pro-
vincial competence, and acts freely upon the opinion,
right or wrong, formed upon such examination. If
the opinion be right, no harm is done; if wrong, much
harm may result without appeal. And, while the
funetions of the Courts—the constitutional expound-
ers of the law—are thus dangerously usurped, the
responsibility of exercising upon proper occasion
that ¢“ control of the whole *’ over every part, re-
ferred to in the passage just quoted, is evaded. This,
however, is a digression, perhaps unwarranted, into
the realm of practical polities.

Upon the expiration of the two years allowed by
sec. 56 for the disallowance by the King in Council
of Dominion legislation: (1) no Act of Imperial exe-
cutive authority can thereafter weaken its effect;
(2) repugnant Imperial legislation can alone over-
ride it." The first proposition is equally applicable
to the position of the Dominion executive in refer-
ence to provincial legislation after the expiration of
the one year allowed by this sec. 90 for its disallow-
ance. To the extent to which intra vires Dominion
legislation conflicts with intra vires provincial legis-
lation, the former is of paramount authority.* With
this limitation, the second proposition has no appli-
cation; the federal Parliament cannot interfere with
the operation of a provincial Act; only repugnant
Imperial legislation can override it.

" Lambe's Case, 12 Ap. Cas. 575; 56 L. J. P. C. 87; 4 Cart,, 7.
1 See ante, p. 150,
?See post, p. 468,
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4. To hear Appeals from Colonial Courts.

‘1t is the settled prerogative of the Crown to
receive appeals in all colonial cases.””*® And the
question here is as to the power of a colonial legis-
lature to deal with this prerogative. The Imperial
Parliament may, of course, do so; ‘‘ the Crown
may abandon a prerogative, however, high and es-
sential to public justice and valuable to the sub-
ject, if it is authorized by statute to abandon it.”*
The question is: Can a colonial Act do away with
the right or authorize its abandonment? In the ab-
sence of express decision by the Judicial Committee
itself, the question is one not of easy solution.

Bearing in mind what Lord Selborne said,® that
in determining the question as to the validity of any
colonial Act the only way is ‘‘ by looking to the
terms of the instrument by which, affirmatively, the
legislative powers were ereated and by which, nega-
tively, they are restricted,”” and that it is not
for any Court of justice ‘‘ to enlarge constructively
those conditions and restrictions,’” it may be argued
in Canada’s case that the affirmative words, ** peace,
order, and good government,’” coupled with the
express provision as to the constitution, mainten-
ance, and organization of a Court of Appeal for
(Canada, and the establishment of additional Courts
for the better administration of the laws of Canada,’
are sufficiently wide to authorize legislation barring
further appeal from federal Courts; and that in the
case of the Canadian provinces the words ‘¢ the

“In re Lord Bishop of Natal (1864-5), 11 Jur. N. S. 353 ; 3 Moo.
P. C. (N.8.), 115, at p. 156.

‘R. v. Eduljee Byramjee (1846), 5 Moo, P. C. 276.

*R. V. Burah, L. R. 3 App. Cas. 889, See ante, p. 94.

“B. N. A, Act, sec, 91,

' Ib., sec. 101,
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administration of justice in the provinece,””* are
equally comprehensive. Against this it may be con-
tended that as Canada is *‘ under the Crown of the
United Kingdom,’” and as this is a truly Imperial
prerogative' held by that Crown, and as no express
power is given by the British North America Act
to legislate in derogation of this prerogative, the
usual rule of interpretation should apply, namely,
that in the absence of such express words the power
to touch it is wanting.’ The question is one to be
settled by the Privy Council; but as it touches the
larger and very vital question as to the extent of
the right of self-government enjoyed in Canada
under the British North America Act it will be well
to consider the authorities.’

In a very early case, Chief Justice Vaughan,
under the heading, ‘“ What the Parliament of Ire-
land cannot do,”” said:

‘3. It cannot change the law of having judg-
ments there given reversed for error in England.””
The question as to Irish appeals came up inci-
dentally. It was apparently settled practice even
then to entertain such appeals and it was arguned
that there must be some English statute, then no

*Ib. sec. 92, No. 14. Provincial legislation cannot bar an
appeal to the Supreme Court of Canada: see post, p. 538: so that
the question here would be as to an appeal per saltum only.

“Ib., preamble, See ante, p. 127.

" See post, p. 159,

' Hardcastle, Statute Law, 3rd ed. 385. At p. 394, he says:
“The prerogative of the Crown to admit appeals from the col-
onies is not, and cannot be, limited or abolished by any colonial
legislation "': citing Cushing v. Dupuy, referred to infra, p. 160,

*To say, in this connection, that “ whatever belongs to self-
government in Canada belongs to the Dominion or the provinces
within the limits of the British North America Act” (Reference
Case, 1912, A, C. 571; 81 L. J. P. C. 210), really begs the question,
which is: Is this a matter of local self-government or a matter
concerning the government of the Empire?

*Craw v. Ramsay, Vaugh, 292,  See ante, p. 127,




THE CROWN IN COUNCIL (IMPERIAL). 159

longer extant, to authorize them. But Vaughan,
(*.J., held that no Aet was necessary. *“ A writ of
error lies not, therefore, to reverse a judgment in
Ireland by special Aect of Parliament, for it lies at
common law to reverse judgments in any inferior
Dominions; and if it did not, inferior and provin-
cial governments, as Ireland is, mizht make what law
they pleased, for judgments are laws when not to
be reversed.””

Chief Justice Vanghan was evidently of opin-
ion that a colonial legislature could not derogate
from the prerogative right of the Crown to enter-
tain appeals from colonial Courts; and in 1867 the
Privy Council used this language :—

“Upon principle and reference to the decisions of this
committee it seems undeniable that in all cases, criminal az
well as civil, arising in places from which an appeal would lie,
and where either by the terms of a charter or statute the
authority has not been parted with, it is the inherent pre-
rogative right and on all proper occasions the duty of the
Queen in Council to exercise an appellate jurisdiction with a
view not only to ensure, as far as may be, the due administra-
tion of justice in the individual case, but also to preserve the
due course of procedure generally.”™

The reference to *‘ the terms of a charter or
statute,”” would lead one to infer that as the charter
referred to wounld necessarily be an Imperial instru-
ment conferring a constitution upon a colony, the
statute meant to be indicated would be of the same
character. But at all events the intimation that
the appellate jurisdiction has a view to something
beyond the administration of justice in the individ-
ual case points to its Imperial character. Earlier
cases advert to this: that more is involved than the
individual suitor’s right: there is the Crown’s right

‘Atty-Gen. N. 8. W, v. Bertrand, L. R. 1 P, C, 520; 36 L. J.
P. C. 51,
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in the interest of the KEmpire to see to it that funda-
mental principles are not ignored in any of the
Empire’s Courts. And as late as 1908 the Privy
Council said: *‘ The exclusion of the right to ap-
peal to his Majesty would therefore be a forfeiture
of existing rights on the part of sovereign and sub-
ject.’”

Nevertheless in recent years the Privy Council
has evaded any direct pronouncement upon the ques-
tion as to the power of a colonial legislature to ex-
tinguish the Crown’s prerogative, or, in other words,
to enact that no appeal shall lie, even by special
leave, from the judgment of a colonial Court. When
the Supreme Court of Canada was established it was
the express intention of the Canadian Ministry to so
enact as to that Court,” but the home authorities,
we are told, intimated that the Queen’s assent would
be withheld if such a clause were inserted, and in
fact the Act as passed expressly preserves to the
Crown the prerogative right in question.

Where a colonial Act provides for an appeal as
of right to the Privy Council such right of appeal
may be taken away by subsequent colonial legisla-
tion.” But, in the case in which it was so held, an
appeal was entertained by Her Majesty in Her Privy
Council as an act of grace, the colonial statute not
professing to interfere specifically with the Crown’s
prerogative in this respect; though it did provide
that the decision of the Canadian Court should be
 final.”?

“The question of the power of the Queen to admit the
appeal as an act of grace gives rise to different considerations.
It is, in their Lordships’ view, unnecessary to consider what

tIn re Wi Matua's Will, 18 1. J. P. C., at p, 18.

¢ Todd, Parl. Gov. in Brit. Col., 150 (1st ed.)

" Cushing v. Dupuy, 5 App. Cas. 409; 49 L. J. P. C. 63. The
earlier cases are reviewed in this judgment,
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power may be possessed by the Parliament of Canada to
interfere with the royal prerogative, cince the 28th section
of the Insolvency Act does not profess to touch it; and they
think, upon the general principle, that the rights of the Crown
can only be taken away by express words, that the power of
the Queen to allow the appeal is not affected by this enact-
ment,”*

Reference is also made in the judgment to a sec-
tion in the Dominion ** Interpretation Aet,””* which
provides that an Aect is not to be construed as in-
tended to interfere with the Crown’s prerogative
unless the language is express to that effect: a
statutory statement of a well settled principle, as
their Lordships point out. A provision in a colonial
Act, that the judgment of the colonial Court is to
be * final and conclusive,”” does not affect the
Crown's right to entertain an appeal by special
leave as an act of grace,”” though, as already men-
tioned, it may take away any appeal as of right,
existing under colonial Aect.

In a case in which a Canadian statute provided
for an appeal *‘ to the Privy Council in England in
case their Lordships are pleased to entertain the
appeal,’’ it was intimated that the provision ignored
‘* the constitutional rule that an appeal lies to Her
Majesty and not to this Board, and that no such
jurisdiction can be conferred upon their Lordships,
who are merely advisers of the Queen, by any legis-
lation either of the Dominion or of the provinces of
Canada.’” This is a strong denial of the right of a
colonial legislature to legislate in derogation of the

*Ib, 49 L. J. P. C., at p. 66.

"31 Viet. ¢. 1, 8. 7, s.-5. 33. Now to be found in R. 8. C.
(1906), c. 1.

“Re Wi Matua's Will (1908), A, C. 448; 78 L. J. P. C. 17;
Can. Pac, Ry. v. Toronto (1911), A. C. 461; S1 L. J. P. C. 5
*Indian Claims Case (1897) A. C.199; 66 L. J. P. C. 11

CAN. CON —11
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Crown’s constitutional prerogative in connection
with colonial appeals.

In none of the other cases since Cushing v.
Dupuy,’—except, perhaps, in some recent Australian
appeals—has the Privy Council suggested a doubt as
to the validity of such colonial legislation. In every
case their Lordships have proceeded upon this, that
the colonial Aet in question in the case before the
Board fell short of taking away the Crown’s preroga-
tive by reason of the absence of express words to
that effect. As the larger question lies in limine,
the fact that it has of late been invariably passed
over is suggestive.

In certain Australian appeals since 1900, the
question is complicated somewhat by the provisions
of *“ The Commonwealth of Australia Constitution
Act, 1900.’" This Aect provides (sec. 74), that no
appeal shall be permitted to the Queen in Council
from any decision of the High Court (which is a
Federal Court) upon any question, howsoever aris-
ing, as to the limits infer se of the constitutional
vowers of the Commonwealth, and those of the
States, or as to the limits inter se of the constitu-
tional powers of any two or more States, unless the
High Court shall itself certify that the question is
one that ought to be determined by Her Majesty in
Council. One appeal' was dismissed upon the hold-
ing that the question at issue fell within the prohibi-
tion of this Imperial Act, the constitutional validity
of which is, of course, beyond doubt.” The Act
further provides that except as mentioned in this
section (74) the Aect was not to impair any right
which the Queen might be pleased to exercise by

*See ante, p. 160.
*63 & 64 Vict. c. 12 (Imp.).
*Atty-Genl, N, 8. W, v, Collector of Customs (1909), A. C.
345; T8 L. J. P. C. 114,
" See ante, p. 157,
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virtue of Her royal prerogative to grant special
leave to appeal from the High Court; but the Com-
monwealth Parliament is expressly empowered to
make laws ** limiting the matters in which such
leave may be asked,”” with this condition, however,
that any such proposed laws should be reserved by
the Governor-General for Her Majesty’s pleasure.
The grant of this power, thus limited, affords ground
for argument that in the absence of such permissive
Imperial legislation, the power would not exist. It
was held not to authorize federal legislation cur-
tailing the right of appeal from State Courts to the
Privy Council.® In an earlier case,” a federal Act
conferring federal jurisdiction upon certain State
Courts, and containing provisions purporting to
limit the right of appeal to the Crown in Council was
held not to be retrospective, ** assuming them to be
within the powers of the Commonwealth legisla-
ture,”” that phase of the question not being further
discussed.

But this settled prerogative of the C'rown to re-
ceive appeals in all colonial cases is to be under-
stood as limited to cases in which the colonial Courts
have exercised the ordinary jurisdiction of Courts
of justice. Upon the transfer to the Canadian Courts
from the Canadian Parliament of the jurisdiction to
try election petitions, it was held by the Privy Coun-
cil™ that the Crown’s prerogative did not attach,
the subject matter of adjudication touching the
privileges of Parliament, and being entirely alien
to the region of prerogative. And again,® where a
colonial Court was entrusted with jurisdiction to
decide as between conflicting claims to Crown grants

* Webd v. Outrim (1907), A, C. 81; 76 L. J. P. C. 25.

" Col. Sugar Refining Co. v. Irving (1905), A. C. 369; 74 L. J.
P.C. 77

™ Théberge v. Landry, 2 App. Cas, 102; 46 L. J. P. C. 1.

* Moses v. Parker (1896), A. C. 245; 65 L. J. P. C. 18.
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of land in the colony (a jurisdietion previously exer-
cised by Commissioners) the Court being ‘* guided
by equity and good conscience only . . . nor bound
by strict rules of law or equity,”” it was held that
the functions of the Court were not strictly judicial,
and that the Crown’s prerogative to entertain an
appeal did not, therefore, attach. In both these
cases,” * the subject matter of the protected jurisdice-
tion connoted functions conferred on the Court by
statute which would not otherwise have belonged to
it as the general distributer of justice.”” On the
other hand litigation in insolvency,” and in the
region of probate,’ have been held to be within the
ordinary functions of a Court of justice to which
the Crown’s prerogative would attach. And it is
now definitely settled* that the Crown may hear ap-
peals in criminal cases, though the right is very
sparingly exercised. Their Lordships do not exer-
cise functions as a general Court of Criminal Appeal.
They do not interfere unless ‘* by a disregard of the
forms of legal process or by some violation of the
principles of natural justice or otherwise, substantial
and grave injustice has been done.”” **

*By an evident slip, in In re Wi Matua’s Will (1908), A. C.
448; 78 L. J. P. C. 17; Cushing v. Dupuy (supra), is classed with
Théberge v, Landry (supra). Clearly Moses v. Parker (supra),
was intended. The four cases are discussed and correctly classi-
fied in €. P. Ry. v. Toronto (1912), 81 L. J. P. C. 5.

" Cushing v. Dupuy (1880), 5 A. C. 409; 49 L. J. P. C. 63.

YIn re Wi Matua's Will (1908), A. C. 448; 78 L. J. P. C. 17.

*R. v. Joykissen Mookerjee (1863), 1 Moo. P. C. (N.8.), 273;
Falkland Island Co. v, R., ib,, 209; A-G. (N.S8,W.) v. Bertrand
(1867), infra. Cf. R. v, Eduljee Byramjee (1846), 5 Moo. P. C.
276; R. v. Aloo Paroo, ib., 296; Lanier v. R. (1914), 83 L. J. P. C.
116; Clifford v. R., ib., Ibrahim v. R., ib., 185,

*In re Dillet (1887), 12 App. Cas. 459,




CHAPTER IX.

ALLEGIANCE : NATIONALITY :
NATURALIZATION : ALIENS,

[Since this chapter was written a great advance has heen
made toward securing uniform action throughout the Em-
pire in the matter of imperial nationality and the naturaliza-
tion of aliens; and some, perhaps all, of the anomalies dis-
closed in the text will disappear. The Imperial Parliament
lately passed the British Nationality and Status of Aliens
Adt, 191)* and the Parliament of Canada has passed The
Naturalization Act, 1914, to come into force on January 1st,
1915. Both of these Acts are printed in the appendix; but
it has been deemed advisable to print this chapter as origin-
ally written.]

The modern conception of a State or Nation is
of an organized society occupying and governing ab-
solutely a definite portion of the earth’s surface.
Not all persons within the national territory are
members of the body-politic, and, of course, mem-
bers may be at times abroad. It is for each nation
to preseribe by its own municipal law the conditions
of political membership or ecitizenship. This is
Narionauity, a term which as between nations can
only apply to an independent community as an
organic whole, regardless of territorial subdivi-
sions and of the method adopted for their govern-
ment, and no matter how, as between themselves,
those subdivisions may approach complete self-gov-
ernment.’

‘4 &5 Geo. V,, ¢. 17 (Imp.)

"4 & 6 Geo. V., c. 44; amended in the recent war session, 5
Geo. V, c. T.

'“We are not disposed to give any countenance to the novel
doctrine that there is an Australian nationality as distinguished
from a British nationality "": per Griffith, C.J,, in delivering the
judgment of the High Court of Australia in Atty.-Gen. of Com-
monwealth v. Ah Sheung (1906), 4 Comm. L. R, 949,
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All, national subjects or citizens and foreigners
alike, within the territory of a modern State are
subject to the State’s laws; and this subjection,
viewed with reference to the Sovereign under the
British monarchical system, is termed AvLLEGIANCE.
And there exists a notion that there is some differ-
ence between the local allegiance due from one who,
from the standpoint of nationality, is the subject or
citizen® of a foreign State, while he is present within
British territory, and the national allegiance due
from the British subject, natural-born or natural-
ized.

ALLEGIANCE,

What was said on a previous page as to the
ancient and ill-defined customary powers of the King
at common law, known as the prerogatives of the
Crown,” might be repeated here. The older authori-
ties* mystify rather than enlighten the ordinary
reader. The ligamen or tie between the Crown and
the subject is affirmed as reciprocally binding; but
what of positive right or duty is given or enjoined
by it, if it appear at all, appears most vaguely. And
as between local and national allegiance within the
realm one looks in vain in these days for any tangible
distinetion between the commorant alien and the
national subject. Except in the domain of feudal
law which governed land-holding, there never was
any marked distinction between them so far as con-
cerned the civil as distinguished from the political
rights of the individual within the realm,” and, as

**“Subject” is the term usually employed in monarchies;
“eitizen” in republics. But there is no rigid rule, One reads
at times of a British citizen or of a subject of the United States.

' See ante, p. 117.

‘E.g., Calvin’s Case as set out in Broom, Const. Law, 4 et seq.
(2nd ed.).

* See ante, pp. 73-4.
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will be seen later, the special disabilities of the alien
as to land have in these days almost entirely disap-
peared.® On the other hand, with the growing supre-
macy of commercial interests, a new statutory disa-
bility has made its appearance: an alien, even though
resident, cannot own a British ship or any share
therein,” And there are a few individual statutes
relating to civil rights which are limited in their
operation to British subjects.®

But for the British subject and foreigner alike,
when within British territory, allegiance, both na-
tional and local, is comprised in, and does not extend
beyond, the duty to obey the law of the land. The
correlative duty resting upon the Sovereign to pro-
tect his subjects both local and national within the
Empire in return for their allegiance is comprised
in, and does not extend beyond, the duty to govern
the people according to law. All within the realm
are subject only to the law of the land; and all have
and need no protection other than that the law
affords. ‘‘ The law is the only rule and measure of
the power of the Crown and of the obedience of
the subject.’”

Except in so far as by the statute law—and that
is now mainly in the realm of political rights—a dis-
tinetion is drawn between the British subject and the
alien, the matter is of very little practical import-
ance. There is substantially nothing the Crown in
Council can command a British subject within the
realm to do or to abstain from doing, except by sta-
tutory authority.’ And the same may be laid down

*In some of the colonies allens are precluded from acquiring
Crown land by pre-emption or direct purchase from the Crown.

" Merchant Shipping Act, 1894, sec. 1; see post, pp. 212-3.

*See Bloxam v. Favre, post, p. 188,

* Sir R. Walpole, in 15 St. Tr. 115,

“The writ ne exeat regno, except as a Court writ in civil
cases, is practically obsolete. See Forsyth, Cases and Opinions,
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of the alien within our borders; though here, as
will appear, it may be argued that the Crown, with-
out Parliament, may command an alien to leave the
country.!

As to the alien without the realm and so long as
he is without the realm, the law of the United King-
dom cannot, of course, touch him; but the same is
true, substantially, of the British subject abroad.?
The power of the British Parliament to legislate in
reference to the conduct of British subjects abroad
and to enforce such legislation in British Courts
within the realm is not here in question.® The en-
quiry is as to the existence of any duty resting upon
the British subject abroad to which his allegiance
binds him, or of any right upon his part to that pro-
teetion which it is the correlative duty of the Crown
to afford. Has allegiance, in the narrower sense of a
tie between the Crown and the national subject, any
bearing upon this enquiry? Modern nations do
recognize that the bond between a state and its mem-
bers is not to be taken as absolutely broken when, as
Mr. Hall puts it, ¢¢ the latter issue from the national
territory.””* A certain moral right to bind its own
subjects wherever they may be by its legislation is
accorded by international law to every state; and

164, 180. A colonial governor, it is conceived, could not issue
such a writ on the advice of colonial ministers without statutory
authority.

! See post, chap. X., p. 191,

**“No country can there "—i.e,, in another country—* exercise
Jurisdiction over the persons of its subjects without the express
or implied consent of the territorial sovereign”: Hall, Foreign
Jurisdiction of the British Crown, 3. See ante, p. 65.

' See ante, pp. 70-1.

**“Foreign Jurisdiction of the British Crown,” 2. Mr. Hall
is spoken of by Kennedy, L.J. as “that learned and careful
Jurist”: R. v. Crewe (1910), 79 L. J. K. B,, at p. 895. Very free
use has been made of this masterly work in the preparation of
this chapter,
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the enforcement of these laws when its subjects re-
turn from abroad by punishment for their breach is
not cavilled at by foreign nations even if the act
were lawful in the place where it was done.® The
British Parliament may indeed make laws which no
Court within the Empire can refuse to enforce as to
acts done abroad even by foreigners;® but interna-
tional law would not recognize them, and their en-
forcement might well afford good ground for diplo-
matie remonstrance, where none would be thought
of if the legislation were limited to the subjects of
the enacting state. Similarly, the duty of a state to
protect its subjects when abroad is recognized be-
tween states as having a reasonable moral basis; so
much so that where the principle of territorial sov-
ereignty can be conveniently yielded, a modified
jurisdiction is allowed to one state over its own sub-
jects within the territory of another.’

But, as has been said,® a British subject abroad
is governed by British law only to the extent that
British law, common or statutory, professes to
govern his conduet abroad; and that is to a very
small extent. Of the unwritten law there is scarcely
a trace extant touching the right of the King over
his subjects abroad. It is almost entirely, if not en-
tirely, statute law.

‘“To the King in his politic and not in his per-
sonal capacity is the allegiance of his subjects

*As, e.g., in R. v. Russell (1901), 70 L. J. K. B. 998.

“See ante, p. 87 et seq.

" See ante, p. 66, post, p. 184,

* Piggott, Exterritoriality, 9.

*The Crown at common law might command the return of a
subject from abroad on pain of forfeiture of his property during
further absence: Forsyth, 181, This was to aid in defending the
Kingdom; and the Army and Navy Acts now cover the ground:
post, p. 201, Court writs addressed to British subjects abroad
are all issued and served under statutory authority.
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due.”” ™ And that allegiance is nothing more nor
less than the obligation to obey the law, whether
that law have reference to matters within or without
the realm. With regard to matters within the
realm—property and civil rights and the eriminal
law—Ilittle distinction now survives between the
British subject and the alien. It is as to the posi-
tion of the British subject abroad that British- citi-
zenship in its true national sense—the Civis Romanus
sum of Lord Palmerston'—is of chief practical
importance, legal as well as diplomatic.

It is of prime importance therefore to determine
who is a British subject abroad; and it is in this
aspect that the nature and effect of naturalization
laws, both British and colonial, require careful
study. The first step is to enquire as to nationality
or national citizenship.

NarroNavity,

Nationality involves the idea of identification in
some way with the nation’s territory. The *‘ rule
of Europe * which had its origin in feudalism and
which dominated European nations until the days
of the Code Napoleon fixed birth within the national
territory as the one sure badge of national char-
acter, identifying a person for life with the nation
within whose territory he had been born. Rather
inconsistently some of these same nations claimed
as their own citizens the children born abroad of
their natural-born citizens, thus giving rise to ques-
tion as to a possible double nationality. The
changes wrought by the adoption by many European

"Re Stepney Election (1886), 55 L. J. Q. B. 331, at p. 339;
per curiam, Coleridge, C.J., Hawkins, J., and Mathew, J.

'“The Roman citizen was in this instance a Mediterranean
Jew, who chanced to be a British subject”: Morley, Life of Glad-
stone, Vol. 1., 368,

T
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powers of the principles of the Code Napoleon is
shortly summarized by a *‘ learned and careful jur-
ist ’’ thus:*

“Probably until the establishment of the Code Napoleon
by France no nation regarded the children born of foreigners
upon its territory as aliens. In that Code, however, a prin-
ciple was applied in favour of strangers by which states had
long been induced to guide themselves in dealing with their
own subjects, owing to the inconvenience of looking upon
the children born abroad of natives as foreigners. It was
provided that a child should follow the nationality of its
parents; and most civilized states, either in remodelling their
system of law upon the lines of the Code Napoleom or by
special laws, have since adopted the principle simply or with
modifications giving a power of choice to the child, or else,
while keeping to the ancient rule in principle, have offered
the means of avoiding its effects.”

The Natural-born British Subject.*

England long adhered to the old principle in all
its rigour. The common law rule was simple. Na-
tionality was a matter not of race but of birth-place.
Every one born within the King’s dominions* was
a natural-born British subject ; everyone born with-
out was an alien. The result was often startling.
The child born in France of English parents during
the mother’s sojourn there, of however temporary
a character that sojourn might be, was an alien,
though his life was afterwards spent on British soil
and his material possessions and interests were all
centred there.* The child born in England of French

* Hall, International Law, 2nd ed., 201-2, See note ante, p. 168.

* See note at the beginning of this chapter. Both the Imperial
and the Canadian Acts there referred to contain a definition of
“ natural-born British subject.” See Appendix.

*Including, as within those dominions, British ships.

*“The English female owner of an estate or settlement, if she
comes to Dover and there lies in, produces issue inheritable,
being English issue; if she had been taken in labour at Calais
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parents, though taken at once to France and never
again identified with British life or affairs, was
through life a British subject. To him the British
nation owed the duty of protection; to the other,
none. The absurdity in the case of the Englishman
accidentally, as it were, born abroad was recognized
and statutes were from time to time passed to re-
move it;* and now the children and grandchildren,
born abroad, of a natural-born British subject are
themselves to be taken as natural-born subjects;
but not, however, so as to be in themselves the root
for further extension, for the great-grandehild born
abroad is an alien.® The absurdity in the other case
of the Frenchman born in England was modified in
diplomacy so far as France’s claim to his allegiance
was concerned; but in law he was and could not be
other than a British subject prior to 1870. The
Naturalization Act of that year, both in its provi-
sions for throwing off an arbitrary and unnatural
British nationality and for acquiring a natural Bri-
tish nationality, was an attempt to bring a person’s
right to political membership into some degree of
consonance with his real identification with the
nation’s life and affairs.

But at common law the national character was
indelible,” as expressed in the loose saying: * once
a British subject always a British subject.”” The
status could not be got rid of except in the one case
of the cession of British territory followed by ad-
herence to the new government on the part of the

the issue would have been alien and could not have taken the
estate”: per Lord Brougham in Jeflery v. Boosey (1855), 24 L.
J. Ex,, at p. 105.

*25 Ed. 1IL, st. 2 (as construed: see Doe dem. Duroure v.
Jones, 4 T. R. 308); 7 Anne ¢, 5; 10 Anne ¢, 5; 4 Geo. 11, ¢. 21;
13 Geo. IIL ¢ 21,

* DeGeer v, Stone, 22 Chy. D. 243; 52 L. J. Ch, 57.

* Re Zneas Macdonald, 18 St. Tr, 858; Fitch v. Weber, 6 Hare
63; 17 L. J. Ch. 73.




-

|
|

NATURALIZATION, 173

former British subject.® The right of expatriation
is now, however, fully recognized by the Imperial
Naturalization Act, 1870.

The Naturalized British Subject.

Prior to 1844, an alien might acquire wholly or
in part the privileges of a natural-born British sub-
ject in two ways: (1) by Denization, which was the
prerogative act of the Crown in Council, evidenced
by Letters Patent, and (2) by Act of Parliament.®

(1) Denization ‘‘ may be described as a sort of
inferior naturalization by which the person received
into the community of British subjects, enters it as
“a new man ’ whose capacities date only from the
moment of denization and are not as in naturaliza-
tion cast back for certain purposes to an earlier
period.”” ' After 1844 it sank into an inferior posi-
tion, for by the Act of that year ' certain restrictions
imposed by the Act of Settlement and an Act of the
first year of Geo. I.’s reign, not only upon the grant
of Letters Patent of Denization, but also upon the
passage of unlimited Acts of Naturalization * were

*Jephson v. Riera, 3 Kn. P. C. 130; Doe d. Thomas v. Acklam,
2 B. &C.771; 2 L. J. K. B. 129; with which compare Doe d.
Auchmuty v. Mulcaster, 5 B. & C. 771; 4 L. J. K. B, 311, The last
two cases were as to the effect of the separation of the United
States from England.

*By operation of law, the inhabitants of territory acquired
from a foreign power by conquest or cession, become British
subjects if they choose to remain in the conquered or ceded
territory: Campbell v, Hell, Cowp. 204; Forsyth, 267, et seq.; Re
Marriage Laws, 46 8. C. R. 132,

" Hall, Foreign Jurisdiction of the British Crown, p. 31, et seq.

'7 & 8 Vict, ¢. 66 (Br.). See post, p. 175.

*These provisions, which could not, of course, bind future
Parliaments (see ante, p. 2), were prompted by fear of the
Dutch and Hanoverian counsellors of Wm. I11. and Geo. I. res-
pectively, Under them naturalized persons and denizens (unless
born of English parents) were debarred from the Privy Council,
from both Houses of Parliament, from all offices of trust, civil
or military, and from receiving grants of land from the Crown.
They enjoyed the franchise at all elections, parliamentary or
municipal. See Hall, Foreign Jurisdiction, 32,
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removed as to the latter but not as to the former.
As a rule, naturalized persons enjoy now all poli-
tical privileges;® denizened persons are still under
the old disabilities. They need not, therefore, be
considered further although the Naturalization Aet,
1870, expressly reserves the Crown’s right in this
regard,

(2) An Act of Parliament might make of an
alien a natural-born British subject in the eye of
the law; in other words, it might give him that
status; or, it might merely confer on him all or some
of the privileges of a natural-born subject without
the status. That would be a question of construction
upon the Aet itself.* Naturalization ‘ hath the like
effect as a man’s birth hath,”” and if all the privi-
leges of a natural-born British subject were con-
ferred that would, no doubt, be held to confer
nationality in the absence of qualifying words. Lord
Halsbury speaks of *‘ the nationality conferred by
naturalization,”” meaning necessarily, it is con-
ceived, complete naturalization. The view was ex
pressed in an early case® that a British Natur-
alization Act was operative throughout the Empire;
but this was obiter. The decision * was that an Act
of the Irish Parliament could not make a man a
naturalized subject in England so as to entitle him
to inherit land there. *‘ Naturalization,”” said
Vaughan, C.J.,

“is but a fiction of law and can have effect but upon those
consenting to that fiction; therefore it hath the like effect as

* But see Tomey Homma's Case, referred to post, p. 672 et seq

* Mette v. Mette (1859), 28 L. J. P. 117.

“Tomey Homma's Case (1903), A, C. 151; 72 L. J. P. C. 23.
See post, p. 184,

* Craw v. Ramsay, Vaugh. 274, at p. 280.

*Quare. The Court was equally divided, * viz, the C. J. and
Tyrell, for the plaintiff; Wylde and Archer, for the defendant.”
The plaintiff in whose favour the judgment of Vaughan, CJ.,
was pronounced would, therefore, fail.
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a man’s birth hath, where the lawmakers have power but not
in other places where they have not." Naturalization in Ire-
land gives the same effect in Ireland as being born there, so
in Scotland as being born there, but not in England, which
consents not to the fiction of Ireland or Scotland, nor to any
but her own. . . . The law of England is that no alien
can be naturalized but by Act of Parliament with the assent
of the whole nation.”

It was argued that there must have been
some English Act, then no longer extant, anthoriz-
ing the Irish Parliament to naturalize generally.
Vaughan, C.J., held that no such English Act could
be presumed but he did not suggest that in such case
naturalization under the Irish Act would not he
effective in England, conferring in fact Tmperial
nationality. As will be apparent later, this is not
without bearing upon the question of Canada’s posi-
tion under the British North America Act.

The converse case is thus quaintly put:

“The people of England now do and always did consist
of native persons, naturalized persons, and denizened persons:
and no people, of what consistence so ever they he, can he
aliens to that they have conquered by arms or otherwise sub-
jected to themselves (for it is a contradiction to be a stranger
to that which is a man’s own and against common reason
and publique practice).”

The operation of a private Act of Naturalization
passed by the British Parliament since 1844 must
depend upon its language, read perhaps, if general
words are used, in the light of the above judgment.*

In 1844, for the first time, provision was made
for the issue of certificates of naturalization;® and

"Le., it can have no ex-territorial operation.

* See Mette v. Mette (1859), 28 L. J. P. 117,

*7T & 8 Vicet. ¢, 66 (Br.). It is declared (by 10 & 11 Vict. ¢
83, sec, 3, reciting that doubts had arisen on the question) not
to extend to the colonies.
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in 1870 was passed the Imperial Naturalization Act,
1870, to which as the existing Imperial Act on the
subject particular attention must be given."

After wiping out, in effect, all the remaining dis-
abilities as to property (except British ships), under
which aliens had laboured since 1844 (sec. 2) and
after taking away (sec. 5) the right they had there-
tofore enjoyed of trial by a mixed jury (de media-
tate linguae), the Act still left them under political
disabilities. His larger enjoyment of property was
not to ‘‘ qualify an alien for any office or for any
municipal, parliamentary, or other franchise;”
but in effect this political disability was all that
was left to distinguish him from the natural
born or naturalized British subjeect, save in the
one matter of ownership of a British ship; and
subject also to what is said on a later page as to
statutory privileges conferred on British subjects
eo nomine.'

The Act then proceeds to alter the law as to
expatriation so as to bring it into conformity with
modern ideas.? The details of this branch of the
subject are beyond the scope of this work. Suffice
it to say that as to this feature as well as many
others the Act is a really Imperial statute, extend-
ing either by express words or necessary intendment
to the whole Empire. British nationality in its wide
Imperial sense is the subject matter of the enact-
ment and Canadian legislation cannot alter it or do
other than implement it by consistent provisions.’
Other provisions of the Act are as clearly of local

'*33 Vict. c. 14 (Br. and Imp.): printed in Appendix. Amended
in matters immaterial here by 33 Viet. e. 102; 35-36 Vict. c. 39;
5859 Viet. c. 43. But see note at the beginning of this chapter,
ante, p. 165.

' Post, p. 188,

*Report of Commrs.: Cockburn on Nationality.

' See ante, p. 59.
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application to the United Kingdom. Such a one
apparently in sec. 7, which sets out the conditions
upon which an alien resident in the United Kingdom
may procure a certificate of naturalization, the
effect of which is thus described:

“7. An alien to whom a certificate of naturalization is
granted shall in the United Kingdom be entitled to all
political and other rights, powers and privileges and be sub-
ject to all obligations to which a natural-born British subject
is entitled or subject in the United Kingdom ; with this quali-
fication, that he shall not, when within the limits of the
foreign state of which he was a subject previously to obtain-
ing his certificate of naturalization, be deemed to be a British
subject unless he has ceased to be a subject of that state in
pursuance of the laws thereof, or in pursuance of a treaty to
that effect.”

Of this provision Mr. Hall says:*

“The intention of the Act, no doubt, is to invest him
with like rights and obligations when within the jurisdiction
of foreign powers, subject to the important qualification”
(as to his position when in the state of which he had pre-
viously been.a subject). “The actual words of the section,
however, do not go to this length. The United Kingdom
and the state of which the naturalized alien was previously
a subject are the only states mentioned. His position in all
other countries is left open. At the same time, as these other
countries are not expressly excluded, the presumption is that
he remains clothed with all the rights of a subject that he has
been given in the country of his adoption. It is at least
tolerably clear that the executive government may assert for
him this position as between itself and foreign governments.
A state as a general rule must take its information upon the
law of a foreign country from the organ which is duly charged
with the conduct of external relations :* and even if there he

*Hall, Foreign Jurisdiction, 25.

“ Courts—at least British Courts—do not act on any such
rule. Foreign law is to be proved as a fact on the evidence of
experts: see Phipson on Evidence, 4th ed., 359.

CAN, CON.—12
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a difficulty in the terms of the Act, it is certainly permissible
for a British Government in dealing with foreign powers to
take up its ground upon the unquestionable intention.
Hitherto the practice has been in accordance with this view
and naturalized persons*® have been invariably regarded as
occupying a position identical with that of natural-born
subjects of the Crown in all states other than their state of
origin.”

But before a foreign Court the question might
well be a question of law and not one of diplomacy.
In a colony where, for example, the holder of a
certificate under the British Aet might wish to hold
office or to vote, the question would clearly be one
not of diplomacy but of law; and the wording of the
statute seems clear: * shall in the United Kingdom
be entitled . . . and be subject, etc.”” It may be
proper to speak of this as conferring nationality;
but only quoad the United Kingdom. From a truly
national, that is to say, imperial standpoint, the
status of full citizenship is not conferred and in a
colony the status of alienage would, it is conceived,
still subsist. In 1836 a private Naturalization Act
was passed by the British Parliament for one
Bernard Mette which provided that ¢‘ he shall be
and he is hereby from henceforth naturalized and
shall be adjudged and taken, to all intents and
purposes, to be naturalized and as a free-born sub-
ject of the said United Kingdom;’’ and there were
no words one way or the other as to the territorial
operation of the Act. This was held to make him
so completely a British subject that, so long as he
retained an English domicile, he was governed by
British law as fully as a natural-born British sub-
jeet and could not therefore validly contract mar-
riage abroad with his deceased wife’s sister, though

® I.e., persons holding certificates under the British Act. Mr.
Hall is very guarded as to the position of colonially naturalized
persons: see post, p. 181,
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such a marriage was valid by the law of the place
where it was celebrated.® But, as already noted, the
Imperial Naturalization Aect, 1870, contains in the
clause above quoted, express words of territorial
limitation; so that it may be doubted if the decision
in Mette v. Mette would hold good as to one holding
merely a certificate under the British Act.

Colonial Naturalization Acts.™

The Imperial Naturalization Act, 1870, provides :

“16. All laws, statutes and ordinances which may be duly
made by the legislature of any British possession® for im-
parting to any person the privileges or any of the privileges
of naturalization, to be enjoyed by such person within the
limits of such possession, shall within such limits have the
authority of law;”

subject to disallowance as in ordinary cases.

Doubts had been expressed as to the power of a
colonial legislature to pass Naturalization Acts;’
and it seems clear that British nationality could not
be conferred by any such Acts. It had been held by
the Privy Council that the stafus of an alien must
be determined by the law of England, while the con-
sequences of that status would depend upon the local
law.®* Tt does not seem possible to view these cases

* Mette v. Mette (1859), 28 L. J. P. 117, It had previously been
held in Brook v. Brook, 9 H. L. Cas, 193, that Lord Lyndhurst's
Marriage Act (as it is commonly called) did not apply to colonial
or foreign marriages of persons not domiciled in England.

* See note at the beginning of this chapter, ante p. 166,

“‘““All territories and places under one legislature are deemed
to be one British possession for the purposes of this Act”: sec.
17. But the British North America Act, 1867, also places * Natur-
alization and Allens” within federal jurisdiction: sec. 91, No, 25.

"See preamble to 10 & 11 Viet. ¢. 83 (Imp.), referred to post,
p. 180,

* Donegani v. Donegani (1835), 3 Knapp P. C. 63: from Lower
Canada: and Re Adams (1837), 1 Moo. P. C. 460. See also Mayor
of Lyons v. East India Co. (1837), 1 Moo. P. C. 175, in which it
was held that an alien could hold land in India. See also
Forsyth, 330,
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as holding anything less than this, that only a truly
national law can determine nationality.® That is in
itself an Imperial matter, a question of birth within
the Empire. What the consequences are to be of a
want of national character may be determined hy
each colony for itself," subject of course to overrid-
ing provisions in the constitutional charter or in
Imperial legislation, All civil and even political dis-
abilities may be removed so far as some particularly
liberal-minded colony may be concerned; but the
status of alienage still remains. This agrees with
what was said by Strong, C.J., in 1897

“The acquisition of British nationality is a matter upon
which the Imperial Parliament has the exclusive right of
legislation, although the effect of alienage upon the local
tenure of land may well be dealt with by a colonial legis-
lature.”

In 1847 an Imperial Act was passed which re-
cited that doubt had arisen?® as to the validity of
colonial Aects ““ for imparting to divers aliens there
resident the privileges or some of the privileges of
naturalization to be exercised and enjoyed within
the respective limits of such colonies,”” and then
proceeded to validate all such colonial Acts.® See.
16 of the Naturalization Aet, 1870, is to the same

*See Craw v. Ramsay, referred to, ante, p. 174,

1 See Forsyth, 330, quoting opinion of the law officers of the
Crown in 1850, that a colonial legislature could confer an office
of trust upon an alien.

“In re Bigamy Sections, 27 8, C. R., at p. 475. This was a
dissenting opinion on the larger question involved, as to which,
see ante, p. 111. But the law laid down in the passage quoted
is not commented on by any of the other Judges.

*These doubts were not merely as to nationality. Imperial
enactments—the Act of Settlement and an Act passed in 1 Geo.
II1., as to which, see ante, p. 173,—were considered to stand in
the way of Colonial Acts. See Forsyth, 330.

*This was the Act in force when the British North America
Act, 1867, was passed,

S
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effect, without the recital. The colonial Acts men-
tioned are not nationalizing Acts. They do not pur-
port to make of an alien an Imperial subject but
merely to impart to him within the colony the privi-
leges or some of the privileges of naturalization,
leaving his national character untouched. As to the
nation he is still an alien, though admitted more or
less completely to colonial citizenship in the particu-
lar colony. In the absence of permissive Imperial
legislation a colonial legislature could not confer
national status, and it seems clear that the Imperial
Naturalization Act, 1870, does not purport to con-
vey to a colonial legislature any such complete na-
tionalizing power. It may be proper to speak of an
alien who has taken the benefit of a colonial Act as a
British subject quoad the colony, but he has clearly
not acquired national stafus; and, as already inti-
mated,* a certificate under the British Act appar-
ently confers British citizenship only and not Tm-
]u-l‘inl.

Mr. Hall thus deals with section 16 of the Im-
perial Aet in reference to the effect of colonial legis-
lation under it:*

“ By the Act of 1870 it is provided that all laws, statutes,
and ordinances which may be duly made by the legislature
of any British possession for imparting to any person the
privileges, or any of the privileges of naturalization, to be
enjoyed by such person within the limits of such possession
shall within such limits have the authority of law.” No
language follows such as that which in the 7th section leads
to the inference that a naturalized British subject ®* must
be intended to keep his British character in countries other
than that of which he was a subject previously to his natur-
alization, and in it also if he has ceased to owe it allegiance.
A colonial Act would seem therefore on the terms of the Act

* Ante, p. 178.
* Hall, Foreign Jurisdiction, 28, et seq.; and see also at p. 127.
* I.e, a person holding a certificate under the British Act.
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of 1870 to be operative only within the particular colony in
which it has been enacted and to be incapable of investing a
naturalized person with the quality of a British subject in
foreign states. The Naturalization Act does not however
appear to have been read quite in this sense:®™ and it has
been the practice to issue passports to the holders of colonial
certificates of naturalization and to protect them in all
foreign countries other than their country of origin, on the
ground, it must be supposed, that when a person is treated
as a subject for all purposes in any part of the British do-
minions, it is impossible for the state entirely to wash its
hands of him and his affairs the moment that he oversteps
the boundary of the empire.

The feeling is natural ; it is even inevitable. At the same
time 1t may well be that foreign tribunals, if called upon to
weigh the effect of colonial naturalization, may refuse to re-
gard it as possessing any international value.”

To this a foot note is appended: “In a case arising in
France it has already been held by the Cour de Cassation
(Feb. 14, 1890) that naturalization in a British colony ¢ does
not amount to true naturalization within the meaning of the
French Code Civil (Art. 17, sec. 1) and cannot cause the
holder of a colonial certificate to lose thereafter his character
of Frenchman.’ The case was one in which the appellant
wished to secure advantages from the possession of a French
national character; there is no reason to suppose that the
decision would have been different if it had been sought to
burden him with obligations.”

- - Ll - L - . -

“The difficulties, which have been already noticed as pre-
senting themselves in connection with colonially naturalized
persons in European states, re-appear with additions in Ori-
ental countries. In accordance with the practice elsewhere,

®In Howell, on Naturalization, reference is made (p. 13), to
an opinion of the law officers that “ a foreigner duly naturalized
in a British colony is entitled as a subject of the Queen in that
colony to the protection of the British Government in every
other state but that in which he was born and to which he owes
a natural allegiance.,” Cockburn, C.J. in his treatise on Nation-
ality (p. 38), agrees that this “ would be the sounder view.”
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they would no doubt be diplomatically protected, except in
their country of origin, and it is not likely that the right to
afford them diplomatic protection would be gainsaid. But
would they be given the protection of the Consular Courts?
Would their civil disputes or would criminal charges in which
they were involved be withdrawn from the local jurisdiction?
Would, for example, a Dutehman, naturalized in Australia, in
circumstances which deprived him of his nationality of origin,
be obliged to submit himself and his causes to the territorial
laws of Persia or Morocco? It is impossible to suppose the
deliberate intention of the Legislature in 1870 to have been
to bring about such a result as that a European without any
other than a British nationality should find himself ruled in
life, and his property disposed of, on death, by Mohammedan
law."* Upon the terms of the Act, however, it seems hard to
avoid the conclusion that this is the situation in which he is
placed.”

In another colony or in England the question
would clearly be one of law and not of diplomacy;
and it may well happen that a person who has ac-
quired all or some of the privileges of naturalization
in one colony might properly be excluded or ex-
pelled from another as an alien.’

The British North America Act, 1867, is of ear-
lier date than the Imperial Naturalization Act of
1870; and the power conferred upon the Parliament
of Canada, as distinguished from the provincial
legislatures, to make laws in relation to *‘Naturaliza-
tion and Aliens ’’ was, it is conceived, subject to the
limitation set out in the Tmperial Act of 1847, and
is now subject to the limitation expressed in the Act
of 1870. At all events, Canadian legislation has
followed the wording of sec. 16:7

24. An alien to whom a certificate of naturalization is
granted shall, within Canada, be entitled to all political and

' See Abd-el-Messir v. Chukri Farra, 57 L. J. P. 2‘7;%87

*See post, p. 192.

"See the Canadian Naturalization Act, R. 8. C. (1906), ¢. 77,
sec. 24,
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other rights, powers, and privileges, and be subject to all
obligations, to which a natural born British subject is en-
titled or subject within Canada, with this qualification ™ that
he shall not, when within the limits of the foreign state of
which he was a subject previously to obtaining his certificate
of naturalization, be deemed to be a British subject, unless
he has ceased to be a subject of that state in pursuance of
the laws thereof, or in pursnance of a treaty or convention
to that effect.

It is, however, a curious and somewhat discon-
certing fact that in the two judgments ® of the Privy
Council in which the line was drawn between federal
and provincial spheres of authority in regard to this
subject no reference at all is made to any limitation
of the federal power by reason of Canada’s colonial
position generally or under the Imperial Naturaliza-
tion Act of 1870. TLord Halsbury, it is true, in the
later case, refers to *‘ the nationality conferred by
naturalization,”” but he speaks very generally and
without express reference to the effect of Canadian
legislation; and it is submitted that true nationality

imperial eitizenship—is not conferred by natural
ization under the Canadian Act. These two cases,
however, will call for more extended reference later
when the respective spheres of authority of the
federal and provineial legislatures are discussed.’

The British Subject Abroad.

It is, of course, beyond the scope of this work to
discuss the nature and extent of the protection and
assistance which the British nation, through its

" Sec. 16 of the Imperial Act contains no warrant for this
qualification, but it is a valid provision, it is conceived, so far as
Canadian Courts are concerned, though it may be hard to imagine
how the question could arise in Canada. See ante, p. 114, as to
ex-territorial operation,

* Union Colliery Co. v. Bryden (1899), A. C. 580; 68 L. J. P. C.
118; Tomey Homma's Case (1903), A. C. 151; 72 L. J. P. C. 23.

*See Part IL., post; Quong Wing v. R. (1914), 49 S. C. R, 440,
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agents, affords to its members beyond its frontiers
or the quasi-jurisdiction which with the consent of
a foreign power it exercises within the territorial
limits of such foreign power.™

The functions of British agents abroad—ambas-
sadors, consuls, naval and military officers, ete.
may be grouped as protective, ministerial, and jur-
isdictional.

Protective: Apart from wrongs inflicted upon
British subjects abroad which call for diplomatie
action, and may end in coercive measures, a general
protective supervision is exercised by British con-
sular agents in respect of both the persons and pro-
perty of British subjeets. The issue and counter-
signing of passports may be mentioned; in which
connection Mr. Hall tells us' that to a colonially
naturalized British subjeet a consul can issue only a
provisional passport ‘‘ good for a limited time so
that the holder may return to his colony or to the
United Kingdom.’”” The transmission of evidence
as to the nationality of a British subject and the
granting of certificates of British nationality may be
also mentioned among protective functions exercise-
able by British consular agents abroad.

Ministerial: These are the most important in a
practical sense. They embrace the celebration of
marriage under the Foreign Marriage Act, 1892, the
performance of notarial acts, the registration of
births and deaths, and the administration of the
estates of British subjects dying abroad; besides
many others.

“ Incidental references have already been made to this sub-
jeet. For full and masterly treatment of it, see Hall, Foreign
Jurisdiction of the British Crown.

" See Hall, 15, for a classification.

IP. 4.

*556 & 56 Viet,, ¢, 23 (Imp.).
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Jurisdictional: In States of the European type,
the supremacy of the territorial law is paramount
and if effect is given in British Courts to acts done
abroad by British agents in the exercise of a coer-
cive jurisdiction (with the express or tacit consent
of the territorial sovereign), it must be by virtue of
statute law; and it would appear® that such juris-
diction is limited to matters connected with British
ships and their crews, and is all to be found within
the four corners of the Merchant Shipping Act, 1894,
and its amendments. The position of the colonies
generally, and of Canada in particular, in reference
to this legislation must be discussed later.*

With regard to Oriental States and barbarous
lands the exercise of jurisdiction is regulated by the
Foreign Jurisdiction Act, 1890.°

The question of importance in all these matters
is to determine who is the British subject abroad,
who alone is entitled to claim the benefit of these
various Acts or who alone, in some cases, is subject
to a coercive jurisdiction civil or eriminal.® Al-
though, as already indicated, the British govern-
ment may and does undertake to protect the colon-
ially naturalized British subject without the realm,
this does not touch the legal questions which may
arise as to the validity of transactions abroad in
which such colonially naturalized persons may have
participated. The better opinion would seem to be
that as to all these matters they are not British

* See Hall, 77, et seq.

* See chap. XII., post.

*53 & 54 Viet. ¢. 37 (Imp.). See ante, p. 65: Japanese Gov't v,
P. &0, 64 L. J. P. C. 107.

*There is a preliminary question in reference to some of the
British Acts, namely: Do they extend to the colonies at all?
For example, the Foreign Marriage Act, 1892, says nothing as
to the effect to be given in colonial Courts to marriages solem-
nized under it. It simply enacts that such marriages are to be
as valid as if duly solemnized in England; and this, primd facie,
would mean that English Courts only should so view them. But
see post, p. 263.
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subjects when without the limits of the colony under
the law of which they hold certificates of naturaliza-
tion.

The Unnaturalized Alien.

Very seldom now in any Canadian Court do the
rights of a litigant depend upon his nationality.
Except to an alien enemy * the King’s Courts are
open to all. A non-resident plaintiff may be ordered
to give security for costs, but a non-resident British
subject is in this respect in no better or worse posi-
tion than a non-resident alien. By the common law
of England an alien friend was under no disability
as to personal property of any deseription other
than chattels real. He was accorded full protection
by the law for his person and reputation. And it
was immaterial that he had never been within the
realm.” The disabilities he was under as to the
ownership of real property had their origin in the
feudal system and these were from time to time
relaxed * until finally by sec. 2 of the Naturalization
Act, 1870,° it was enacted that ‘* Real and personal

“ The recent outbreak of war has brought into unexpected
prominence the alien enemy. The non-resident alien enemy can-
not begin or prosecute any action in Canada; but the resident
alien who is a subject of a country at war with us, but who
remains here in the peaceful pursuit of his avocation, is entitled
to the assistance of the Courts to protect him in his rights: see
judgment of Gregory, J., in Topay v. Crow's Nest Coal Co. (1914),
29 West. Law Rep. 555, where the Orders-in-Council which operate
as the Crown's license are noted.

' Pisani v. Lawson (1839), 9 L. J. C, P, 12; Jeflerys v. Boosey
(1855), 5 H. L. Cas. 315; 24 L. J. Ex. 81; per Maule, J. Rout.
ledge v. Low (1868), L. R. 3 E. & 1. App. 113; 37 L. J. Ch, 454;
per Lord Westbury. See extracts quoted ante, pp. 73-4

*See 7 & 8 Vict. ¢. 66 (Br.).

*33 Viet. c. 14 (Br. and Imp.). In regard to relief from civil
disabilities, as well as in some other respects, the Act is local to
the United Kingdom; while some of its provisions (for example,
those as to Expatriation) are truly Imperial. See ante, p. 176,
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property of every description may be taken, ac-
quired, held and disposed of by an alien in the sume
manner in all respects as by a natural-born British
subject.”’

This, however, was not to qualify an alien for
any office or for any municipal, parliamentary, or
other franchise;"" or to own a British ship;' and it
has been held not to give to an alien the benefit of
any statutory right or exemption bestowed upon
British subjects eo nomine.* Subject to these excep-
tions an alien in the United Kingdom lies under no
disabilities. In all the Canadian provinces his posi-
tion is the same;® in fact in some of the provinces
his freedom from restrietions of any sort in regard
to property dates back to an earlier time than in
the United Kingdom.

But even when his residence is of a permanent
character he is not a citizen in the true sense. He
is not a member of the politically organized society
which governs the land. And although in all Bri-
tish Courts he is as fully protected in all his rights
as to person, property, and reputation as the citizen
proper, the British subject, yet the British Govern-
ment makes no claim as of right as against a for-
eign power to control his conduect or question his
treatment when abroad.* In this respect, as has
already been pointed out,® the British subjeect,
natural-born or naturalized, is in a different position

¥ Sec. 2, 8.8. 1. Appendix.

'Sec. 14, And see the Merchants' Shipping Act, 1894.

* Bloxam v. Favre (1884), 52 L. J, P. 42; 53 L. J. P. 26 (C.A.)

"Though, as already noted (see ante, p. 167), there are in
some colonies restrictions in regard to acquiring Crown land.

*The Bri''sh Parliament in its omnipotence may enact laws
for his punishment, upon his return, for acts done abroad, and
these acts again may in certain cases have legal efficacy in Eng-
land only if done as English law prescribes. As to the position
of a colonial legislature in this regard, see ante, p. 91 et seq.

* See ante, p. 168,
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when abroad. Whether the difference in any given
case is one of law or a matter for diplomatic action
is one important consideration. Another and still
more important question is as to the position of a
person holding a certificate of naturalization under
the British or Canadian Act or under the similar
legislation of any other colony when in other parts
of the Empire; and this, it is conceived, is a question
of law and not of diplomacy: while the position of
such a person without the Empire is a question of
both law and diplomacy.®

‘In some respects the mnext chapter is but a continuation
of this.




CHAPTER X.
Exovusion : ExpuLsion : EXTRADITION :
Fuerrive OrFreNDERS AcT.

Full treatment of these topics is not here at-
tempted. The enquiry is as to possible limitations
upon colonial powers along these lines.

The prerogative powers of the Crown at com-
mon law in this connection, that is to say, the right
of the executive without parliamentary authority to
take action to prevent a person’s entry into the
realm or to expel or deport therefrom one already
there, have been often the subject of discussion; and
distinctions have been drawn as between national
subjects and aliens, as between simple expulsion and
extradition at the request of a foreign power, and as
between removal from British territory and re-
moval from one part of such territory to another.
There is no authority, for example, to support a
claim on behalf of the Crown to a prerogative right
to expel a national subject from British soil;* but
dicta are to be found in support of the view that the
national subject—a fortiori the alien—may be
handed over by the executive to a foreign power to
take his trial for offences alleged to have been
committed within the territory of such foreign
power,* and the Habeas Corpus Act of Charles IT.’s

'*“No power upon earth, except the authority of Parliament,
can send a subject out of the Kingdom against his will”: 1
Steph, Comm. (15th ed.), 92, on authority of Co. Litt, 133a.

* Bast Ind. Co. v. Campbell (1749), 1 Vesey, Sen, 246; Mure v.
Kaye (1811), 4 Taunt. 34; opinion of Sergeant Hill (1792),
quoted in Clarke on Extradition, 25. See also Forsyth, Cases
and Opinions, 370. In 1842, in a debate in the House of Lords
(Hansard, Vol. 60, 317-327), all the Law Lords concurred in the
view expressed by Lord Denman that, apart from legislation,

e e—
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reign is said to recognize the right of the executive
to send persons accused of crime from one part of
the realm to another.® Again, the right of the su-
preme authority of a state to exclude or expel aliens
from the state is laid down by the Privy Council as a
fundamental principle;* and that supreme authority
it may be argued, would at common law in the ab-
gence of parliamentary intervention rest with the
Crown in Council.® But in times of unrest when il
was deemed in the public interest that the power of
the state should be exerted along this line, parlia-
mentary sanction has always been sought.® And

there was no right to deliver up, indeed no means for securing,
persons accused of crime committed abroad. Lord Denman said
that all Westminister Hall, including the Judicial Bench were
unanimous in holding this view. In 1844, the Court of Queen's
Bench (Denman, C.J., Willlams, J., Coleridge, J., and Wightman,
J.), so laid down the law: Re Jacques Besset, 6 Q. B. 481; 14 L.
J. M. C. 17, and no doubt has ever been expressed since, See
ante, p. 141,

*R. v. Lundy, 2 Vent, 314; R. v. Kimberley, 2 Stra. 848, The
Fugitive Offenders Act now covers the ground: see post, p. 198,

‘Atty-Gen, (Canada) v. Cain & Githula (1906), A, C. 542;
75 L. J. P, C. 81. These two men had entered Canada in contra-
vention of the Alien Labour Act (see ante, p. 106); and in an
Australian case, Robtelmes v. Brenan (1906), 4 Comm. L. R. 395,
where the alleged alien had entered Australia lawfully, it was
urged that Cain & Gilhula's Case (supra), did not apply to sup-
port colonial legislation for his deportation in such a case. The
federal legislation, however, was upheld by the High Court of
Australia as within colonial competence. Griffith, C.J., speaks of
it as “ an essential prerogative of a sovereign state to determine
who shall be allowed to come within its dominions, share in its
privileges, take part in its government, or even share in the pro-
ducts of its soil”; and this sovereign power he held to have
passed to the Commonwealth Parliament under the Constitution
Act,

*“It seems that the Crown enjoyed at common law the right
of excluding or expelling from the country any alien”; 2 Steph.
Comm. (15th ed.), 509, on the authority of Chitty, 49. Forsyth
expresses a decided opinion to the contrary: p. 181.

* See Steph. Comm. ubi supra; Forsyth, 181, The recently en-
acted War Measures Act, 1914—5 Geo, V., cap. 2 (Dom.)—is a
striking instance,




192 CANADIAN CONSTITUTION : IMPERIAL LIMITATIONS,

now there is a British statute on the subject of alien
immigration.’

So far, however, as Canada is concerned, all
these topics are covered by legislation, Imperial or
colonial; and it may be affirmed in the broadest way
that the liberty of no one within Canada may law-
fully be interfered with by executive officials except
under statutory authority, the limits of which must
be strictly observed. All persons actually within
Canada are entitled to the benefit of the Writ of
Habeas Corpus to test in Court the legality of any
constraint of their freedom. The alien, it is true,
has no right enforceable by action to enter British
territory;* but, once within that territory, he is en-
titled to ask for the writ if detained for deportation.

The only real question for euquiry, therefore,
is: How far, if at all, is Canada’s freedom of action
to legislate as she will upon these subjects curtailed
by Imperial Acts?

Ewclusion or Expulsion.

There is no restrictive Imperial legislation to eut
down the powers bestowed affirmatively by the Bri
tish North America Act. As between Canada and
its component provinees, the federal Parliament has
exclusive authority over aliens and a paramount
authority over immigration;® and the power to make
laws in relation to these subjeets is limited by no
condition which ecompels diserimination as between
one class of aliens and another or others or—in the
matter of control of immigration—as between an
alien and a British subject. Canadian legislation

"The Alien Act, 1905 (5 Edw. VII, ¢. 13). See also the Im-
perial War Measures Acts of recent date,

*Musgrove v, Chun Teeong Toy (1891), A. C. 272; 60 L. J.
P O 28

*B. N. A. Act, sec, 91, No. 25, and sec. 95,
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may very naturally and properly draw such distine.
tions; but as a matter of legislative freedom Canada
may do as she will in these matters. For example,
the Japanese Treaty Act, 1907, making positive
law as to Canada the provisions of the treaty, was
the voluntary act of the Parliament of Canada, the
general Tmmigration Act being thereby to that ex-
tent modified; but no one suggests that the Aect of
1907 could not be repealed either directly or hy
legislation inconsistent with it.*

The judgment of the Privy Council in Cain &
GGilhula’s Case * removes any difficulty arising from
the necessity in deportation cases of exercising a
certain amount of exterritorial constraint of the
person. In this connection a word or two may be
added. Colonial laws providing for banishment and
for punishment in case of return to the colony with-
out leave were treated by the law officers of the
Crown in 1838 as unobjectionable; though provision
for detention in another colony was considered
ultra vires* Colonial legislation providing for
sentences of transportation—a mode of punishment
no longer recognized—or for pardon conditional
upon submitting to transportation, were also treated
as within colonial competence; and the diffienlty as
to exterritorial constraint during the voyage to the
penal colony was met by a British Act which legal-
ized such restraint in England en route.t When it

“6 & 7 Edw. VIL c. 50 (Dom.). See Re Nakane (1908), 13
B. C. 370; ante, p. 143,

' See ante, p. 142, et seq.

*(1906), A. C. 542; 75 L. J. P. C. 81; ante, p. 106,

* Forsyth, 465. 'The opinion was that of Sir John Campbell
(afterwards Lord Chancellor), and Sir R. M. Rolfe (afterwards
Lord Cranworth, Lord Chancellor). Some at least of those
banished from Canada were British subjects.

‘5 Geo. IV, c. 84, 8. 17. See Canadian Prisoners’ Case (1839),
O M. & W. 32, variously reported as Leorard Watson's Case, 9

CAN, CON.—-13
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is once definitely settled that under colonial legis-
lation a person may be placed beyond the frontier
and may be prevented from returning, all practical
difficulty seems to disappear. But, as already sub-
mitted, even further exterritorial restraint would in
Canadian Courts be deemed legal and could give
rise to no action in such Courts, however the Courts
and governments of other countries might treat such
legislation.

Eaxtradition.

It follows from what has already been said that
extradition laws in the British Empire are necessar
iy statutory. They do not require the support of a
treaty, but as a matter of fact they have been en
acted in nearly all cases with a view to the carrying
out of Extradition Treaties; and they are all of
comparatively recent date. Upper (Canada has one
of the earliest, if not the earliest, enactments on the
subject. 1In 1833, Lord Aylmer, the Governor, re
fused to hand over to the United States authorities
a person accused of having committed erime across
the line upon the ground that it was ‘‘ not com
petent to the executive in the absence of any regula
tion by treaty or legislative enactment on the sub
ject to dispense with the provisions of the Habeas
Corpus Aet.””® In the same year, the Upper Cana
dian assembly passed an Extradition Aect® which
while it followed in some respects the phraseology
of Jay’s Treaty (1794, between Great Britain and
A. & E. 731; R. v. Batchelor, 1 Perry & Dav, 516; R. v. Alwes
8 L.J. Ex v. Wizon, § L. Q. B. 129. Some of these men
were British subjects and some citizens of the United States
they had all been involved in the Rebellion of 1837.

“Quoted in Clarke on Extradition, 93. In 1827, Reid, C.J,, of
Lower Canada, refused to discharge on habeas corpus proceed
ings a person whom the then governor had ordered to be given uj
to the U, 8. officers: Fisher's Case, 1 Stuart, L. C, Rep. 245.

‘3 Wm. IV. ¢. 6 (U.C.).

e —— e
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the United States) was general in its application to
all foreign countries. As to the United States it was
superseded by the Imperial Aect’ passed to carry
out the Ashburton Treaty, 1842; but otherwise re-
mained in force until replaced by other Canadian
legislation;* and, as will appear, the present Cana
dian Extradition Act makes provision for cases not
covered by treaty.*

The Extradition Act, 1870, passed by the Bri-
tish Parliament as the first general legislation on the
subject, is still in force and is a truly Imperial Aect,
extending to all parts of the Empire so far as Im-
perial treaties purport to bind all parts;' and in
the absence of approved colonial legislation as con-
templated by the Aet, it provides for its own en-
forcement throughout all those parts of the Empire
to which treaties may individually extend. It makes
no provision for rendition of alleged eriminals apart
from treaty, in which respect the Canadian Act, as
will appear, goes further; but both in England and
in Canada no rendition can take place nor can a per-
son be confined except under the Act.

The scheme of the Act may be shortly stated
Where an arrangement has been made with any for-
vign state—that, of course, is an exclusively Im-
perial matter—for the surrender of fugitive erim-
inals, an Order in Council may be passed directing
that the Act is to apply to such foreign state,” and

6 & 7 Vict. ¢. 76 (Imp.); post, pp. 196-7

*R. v. Tubbee (1836), 1 U. C. Pract. Rep. 98, And see 23
Viet. ¢. 41 (Can.).

*R. 8. C. (1906), c. 155; post, p. 197.

33 & 34 Viet. ¢. 52 (Imp.). The earlier Acts which were
special, are repealed by it. See Appendix. By an amendment in
1906 (6 Edw. VIL, c. 15), bribery was added to the list of extra-
dition crimes,

" See Ex p. Worms (1876), 22 L. C. Jur. 109,

' Re Jacques Besset (1844), 6 Q. B. 481; 14 L. J. M. (. 17. See
ante, pp. 141, 191.

* Section 2
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upon the publication of such Order in Council in the
London Gazette the Aet does so apply so long as the
arrangement continues.” Where the Aet applies in
the case of any foreign state, every fugitive eriminal
of that state who is in or suspected of being in any
part of the Empire or in that part covered by the
treaty (as the case may be) is liable to be appre-
hended and surrendered in manner provided by the
Act.* Then follow provisions for the carrying out
of the Act where the fugitive is in the United King
dom. With regard to other British territory, the
Act is to apply with certain necessary modifica
tions;* but these need not be detailed in view of
Canada’s position as worked out under the next see
tion, which is as follows:

“18. If by a law or ordinance made before or after the
passing of thig Act by the legislature ® of any British pos-
session, provision is made for carrying into effect within such

possession the surrender of fugitive eriminals who are in or
suspected of being in such British possession, Her Majesty
may, hy the Order in Council applying this Act in the case
of any foreign sfate, or by a subsequent order, either:
Suspend the operation within any such British posse
of this Act, or of any part thereof, o far as it relates to sucl

foreign state and so long as such law or ordinance continu

in force there, and no longer;

Or direct that such law or ordinance, or any part thereol,
shall have effect in such British possession, with or without
modifications and alterations, as if it were part of this Act."

* Section b

‘Section 6: and see sec. 26 for definition of “ fugitive crim
inal " and “ fugitive criminal of a state,”

* Section 17.

““The term ‘legislature’ . . . where there are local legis
latures as well as a central legislature, means the central legis
lature only ”: sec. 26. This, of course, gives the exclusive right
to the Parliament of Canada.

"There were somewhat similar provisions in the earlier Acts
passed to give effect to treaties with France (6 & 7 Viet, c. 75),
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In Canada’s case the first.alternative has been
adopted and Imperial Orders in Council have passed
from time to time suspending the operation within
(‘anada of the Tmperial Extradition Aet in favour
of Canadian legislation. For example, upon the re
vision of the Canadian statutes in 1886, an Imperial
Order in Council of 17th November, 1888, suspended
the operation of the Imperial Act as to Canada so
long as the Canadian statute—R. S. C. (1886) c.—
should continue in foree.®

Two observations only seem necessary. The
first is that the power of the Canadian Parliament to
repeal or even to amend the Canadian Extradition
Act, though it clearly exists, can be exercised only
upon pain of bringing into operation the Imperial
Act. The second is, that sec. 18 of the Tmperial Act
impliedly recognizes an unlimited right in a colonial
legislature, prior to the Act of 1870 itself, to legis-
late generally as to the extradition of fugitive erimi-
nals apart from treaty.*

Acting upon such view of its powers, the Parlia
ment of Canada has provided in Part II. of the
(fanadian Extradition Aet for *¢ Extradition irres-
pective of Treaty.”” Where treaties exist, the Act

like the British Aet—is to be read subject to
them;* where none exist the practice in treaty cases
is to be followed.”

The provisions of this part of the Canadian Act,
however, are not to come into forece with respect to
any state except upon proclamation of the Governor-
(ieneral,’™ and the list of crimes to be covered by it
with the United States (ib., c¢. 76), and with Denmark (25 & 26
Viet, ¢. 70); and those Acts were, in due course, suspended as to
(Canada in order to give operation to Canadian legislation

*Quere as to the revision of 1906,
“ See ante, p. 194, as to earlier Canadian legislation.

R. 8. C. (1906), c. 155, secs. 3 and 4. See ante, p. 141,
" Section 36, s.-s, 2.

" Section 34,
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is specifically set forth in a schedule. The pith of the
enactment is to be found in sec. 36:

“a

36. In case no extradition arrangement exists between
His Majesty and a foreign state or in case such an extradi-
tion arrangement, extending to Canada, exists between His
Majesty and a foreign state, but does not include the crimes
mentioned in the third schedule to this Act, it shall, never-
theless, be lawful for the Minister of Justice to issue his
warrant for the surrender to such foreign state of any fugi-
tive offender from such foreign state charged with or con-
victed of any of the crimes mentioned in said schedule.” 1

And ecare is to be taken to guard against the trial
in the foreign state of the person extradited for any
offence other than that on account of which his ex-
tradition has been claimed.'™

There is no suggestion in either the Imperial or
the Canadian Act of reluctance to extradite British
subjects, natural-born or naturalized ; but, of course,
some treaties have been made which do diseriminate
in favour of the subjects of the contracting
powers,'™

Fugitive Offenders Acts (Imperial and Colonial).

These may be described as providing for dom-
estic extradition within the Empire. What may be
termed the parent Act is the Imperial Fugitive
Offenders Act, 1881, and the most striking feature
presented by this Aect and the various colonial
statutes which depend upon it is that they together
form one I'mperial code recognized and given effect

“ Piggott on Extradition, p. 181, has some remarks on Can-
ada’s position. The earlier pages of the work are valuable for
their statement of basic prineiples.

e Section 39.

" See, e.g., the Swiss Treaty mentioned ante, p. 141, See also
ante, p. 67n.

‘44 & 45 Viet, c. 69 (Imp.). In Appendix,
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to throughout the Empire and upon the high seas as
if contained in one Imperial Act. In the absence of
legislation upon the subject in all or any of the
colonies, the Imperial Act of 1881 may be enforced
proprio vigore through all British territories; that
is to say it does not, strictly speaking, need aid from
colonial legislatures. Section 2 is the key note. It
provides that where a person accused of having
committed an offence in one part of (His) Majesty’s
dominions has left that part, such person, if found
in another part of (His) Majesty’s dominions, shall
be liable to be apprehended and returned in manner
provided by the Act to the part from which he is a
fugitive. The rest of the Act is largely concerned
with the machinery for carrying out this declaration
and in laying down regulations for its operation
throughout the Empire. Under the Colonial Laws
Validity Aet, 1865, colonial legislation upon the sub-
jeet matter of an Imperial Act extending to the
colony is permissible, so long as and to the extent
that the colonial Act is not repugnant to the Im-
perial Act.? But such a colonial Aet could not he
carried into execution in any other colony or in the
United Kingdom, although it would, upon due proof,
be recognized elsewhere as the law of the colony
which enacted it: Colonial legislation, however, on
the subject of fugitive offenders when approved of
by the British Government becomes in effect Im-
perial legislation extending to all parts of the Em-
pire; for the Imperial Fugitive Offenders Act, 1881,
provides :

“32. If the legislature of a British possession pass any
Act or ordinance—

(1) For defining the offences committed in that possession
to which this Act or any part thereof is to apply; or

?See ante p. 59.
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(2) For determining the Court, Judge, magistrate, of
ficer, or person by whom and the manner in which any juris-
diction or power under this Act is to be exercised ; or

(3) For payment of the costs incurred in returning a
fugitive or a prisoner, or in sending him back if not prose-
cuted or if acquitted, or otherwise in the execution of this

Act: or

(4) In any manner for the carrving of this Act or any
part thereof into effect in that possession,

It shall be lawful for Her Majesty by Order in Council
to direct, if it seems {o Her Majesty in Council necessary or
proper for carrying into effect the objects of this Aet, that
such Act or ordinance, or any part thereof, shall with or
without modification or alteration be recognized and given

effect to throughout Her Majesty’s dominions and on the
high seas as if it were part of this Act.”

The Canadian Fugitive Offenders Aet *—duly
sanctioned as above indicated—applies, as does also
the Imperial Aet, only to erimes which by the law of
that part of the Empire where they were committed
are punishable by imprisonment at hard labour for
twelve months or more; but it is not necessary that
they should be erimes by the law of that part of
British territory—of Canada, for instance, under
the Canadian Act—to which the fugitive may have
fled; or that, if there treated as crimes, the punish
ment provided should be as severe as above specified *
As already intimated, the clauses in the Canadian
Act providing for the transportation of the fugitive
from Canada to the place from which he fled are, in
effect, Imperial legislation and any objection to them
as providing for exterritorial restraint of the fugi
tive's person is thus met, even if otherwise open.

*R. 8. C. (190€)

«

154,
. 154, ss. 3 and 4. See sec. 9 of the Im-

‘R, 8. C. (1906),
perial Act,
See ante, p. 194

P
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CHAPTER XT.

Tuae Army AxD Navy,
The Army:

The declaration of the Bill of Rights ' that *‘ the
maintenance of a standing army in time of peace
without consent of Parliament is contrary to law ’
applies throughout the Empire. It rests upon two
fundamental prineiples; first, that the money neces-
sary for an army’s maintenauce must be granted by
Parliament; and, second, that without statutory
sanction regulations for the government and disci
pline of an army would be largely futile as their en
forcement involves a radical departure from the
ordinary rules of law, and the setting up of tribunals
which the common law does not recognize. Since the
revolution of 1688, inherited distrust of a standing
army has been reconciled with the acknowledged
need of a permanent diseiplined force by the well
known device of annual legislation. First intro-
duced in 1689, the idea has been carried ont, with
scarcely a break, ever since by the passage in each
vear and for one vear only of an Aect, styled until
1879 the annual ‘* Mutiny Aet '’ and since that date
known as the Army (Annual) Aect of each year.

It was a recognized prerogative of the Crown in
earlier times to promulgate ‘¢ Articles of War "’
when war had broken ont or was imminent?® and
thus, in effect, to legislate for the maintenance and
discipline of the armed forces of the Crown in time
of war: and the martial tribunals of those days have
become the Courts Martial of to-day. Later, statu-
tory authority was conferred upon the Crown to

'1 Wm. and Mary, st. 2, ¢. 2.
*Hale, Hist. of the Common Law, 40.
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make Articles of War for the government and dis-
cipline of the army both in peace and war. In 1879,
the provisions of the Mutiny Act and of the then
existing Articles of War were consolidated into a
code of military law, and two years later this code
was re-enacted with amendments as the Army Aect,
1881 *—the existing code for the government and
discipline of the British Army. It is kept in force
each year by an Army (Annual) Aet, which specifies
the number of men to constitute the army for the
vear, exclusive of the foreces employed in India.’
Thus each year the code of military law comes under
the consideration of Parliament which, as Anson
says, *‘ no longer gives power to make rules and con
stitute Courts, but enaects the rules, provides the
Jurisdiction for enforeing them and the punishment
for their breach.””* In every aspect the mainten
ance and control of the British Army has passed be
vond the region of prerogative. KEach annual A«

provides that the Army Aet, 1881, while in foree as
specified, shall apply to all persons * subjeet to
military law”" whether within or without His
Majesty’s dominions. But while thus extending to
all British colonies, the Army Aect, 1881, deals, to
put it shortly, only with the British Army.* Tn
other words those who are ‘¢ subject to militar

law ' are specified with much particularity in se

tions 175 (officers) and 176 (soldiers), and th

44 & 45 Viet. ¢ 58 (Imp.).

* “The right of the Crown to dispose freely of this force el
where than in the United Kingdom must be regarded as an op«
question, since the highest legal authorities differed irreconci
ably in 1878." _Anson, pt. 11, 362, The reference is to the debat
on the moving of troops from India to Malta in 1878, when Lor
Selborne and Cairns opposed Lord Herschell and Atty.-G
Holker

*Anson, Law and Custom of the Const., 2nd ed., pt. I, 368
I'he Army (Annual) Act, 1913, is printed in the Appendix. N
its recitals

See Holmes v. Temple (1882), 8 Que. L. R. 351

e ———
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enumeration does not include the officers or men of
armed forces raised by colonial governments.
 Forces raised by order of Her Majesty bevond the
limits of the United Kingdom and India '’ are men
tioned, but, as Anson says, ** these are substantially
part of the regular forces and are governed by the
Army Act.”” " Colonial forces, properly so called,
may in certain circumstances in time of war be
governed by the Army Aect, 1881, as specified in sec-
tion 177 of the Act; but before dealing with that
section, some preliminary observations seem called
for.

No suggestion seems ever to have been made
that a colonial legislature, empowered to pass laws
for the peace, order, and good government of the
colony, might not lawfully provide for the mainten-
ance and diseipline of an armed force to preserve
internal peace or to ward off an actual or threatened
invasion. Even in the earlier days when colonial
assemblies were enjoined from enacting laws repug
nant to the laws of England," defensive measures
could hardly fall within that category, whatever
might be said of purely offensive warfare. The
same fundamental principles which necessitate
parliamentary sanction for a disciplined foree in the
United Kingdom are operative in the self-governing
colonies. Legislative action is required in order to
the maintenance and due discipline of a colonial
force. But that such legislative action is, speaking
broadly, within colonial competence has never been
doubted; and Imperial legislation is based upon that
assumption.® The doubts and difficulties which
have arisen in reference to colonial forces, organized

"Anson, pt. 1L, p. 360, Free use of this work has been mad:
in the preparation of this and other chapters,

* See ante, pp. 56-7.

*See Egerton, Short Hist. of Brit. Col. Policy, 363, quoting
Resolution of the British Commons in 1862
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under colonial law and properly, that is to say, law
fully, subject to military law and discipline as laid
down in colonial enactment, have been chiefly two-
fold: First, as to the position of colonial forces
when away from their home limits and, Second, as
to their control and discipline when co-operating
either at home or abroad with the regular forces of
the British army,

As to the first it was doubtful, to say the least,
it the colonial enactments were of binding force bhe
vond the limits of the colony. They would doubtless
he enforeed and in the colonial Courts such enforce
ment might be held lawful; but if the question could
be brought before tribunals abroad or in other parts
of British territory exterritorial enforcement of the
colony’s military law might be impossible.” This
difficulty is met by sec. 177 of the Imperial Army
Act, 1881, which provides:

177, Where any force of volunteers, or of militia, or any
ther foree, is raised in India, or in a colony, any law of India
or the colony may extend to the officers, non-commissioned
officers, and men belonging to such force, whether within
vithout the limits of India or the colony : and where any sucl

ce 1s serving with part of Her Majesty’s regular forces
then so far as the law of India or the colony has not provided
ernment and discipline of such foree, this At

r et for the time being amending the sam
to such exceptions and modifications as may

1 1 the general orders of the general officer comman
r Her Majesty's forces with which such force is serving

licers, non-commissioned officers, and men

ipply to the of
ke manner as they apply to the officers, nor

fficers, and men respectively mentioned in t

mmissione

preceding sections of this Act.

It would appear therefore that the position of
(‘anadian forces is the same whether serving at

See ante, chap. V1L, p. 65
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home or abroad. 1f acting alone they are subject to
the law as laid down in Canadian enactments, this
section 177 e¢learly giving such enactments exterri
torial efficacy: if serving with regular troops the
Army Act, 1881, applies to them so far as Canadian
law has not made provision,' subject, however, to
the power lodged with the general officer command
ing to preseribe exceptions to and modifications of
this general rule in favour of the colonial forces. If
the Canadian disciplinary code purported to be ex-
haustive, there might be a question as to the opera
tion of the Army Act in matters not touched by the
Canadian code; but it would probably be held appli
rable even in such ecases, subject to the judicious ex
ercise of the power of modification vested in the
general officer commanding. Of course, if in the
case of any colony there were no code of discipline

a most unlikely contingency—the Army Aet would
apply in its entirety,

Little need be said as to the second ]n'ihl. Se
tion 177, above 41111!!«‘!]. ﬁ'lvul‘|_\ I‘Ullh‘llxl'luhw that the
general officer commanding the regular forces would
also be in command of the co-operating colonial
forces as well. Section 15 of the British North
America Aet provides:

* 15, The Command-in-Chief of the land and

militia and of all naval and military forces o

is hereby declared to continue and be vested in the Queen.”

And the Militia Act of Canada provides, perhaps
superfluously, that ** in time of war when the militia
is called out for active service to serve conjointly
with His Majesty's regular forces, His Majesty may
place in command thereof a senior general officer of
His regular army.""*

‘See R. 8. C. (1906), c. 41, 5. T4.
*R. 8. C. (1906), c. 41, 8.
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Under the Canadian Militia Aet provision is
made for a permanent force not (in 1906) to exceed
5,000 men, but further details as to military organ-
ization both in the United Kingdom and in Canada
would be out of place in this book. As between
Canada and its provinces the exclusive power to
make laws relating to ‘‘ Militia, military and naval
service, and defence '’ is with the Parliament of
Canada; and there is no Imperial legislation to
restrict the power of the Canadian Parliament to
legislate fully for the maintenance, government, and
diseipline within Canada of a Canadian armed force.
The existing Militia Act limits the right of the
Canadian Government to place the militia on active
service beyond Canada by the qualifying phrase
‘“ for the defence thereof,””* a qualification practi-
cally honoured in the breach in the case of the late
South African War. As to the discipline of the
Canadian Militia that, of course, rests with the
Parliament of Canada, subject only to the provisions
of see. 177 (above quoted) of the Imperial Army
Act, 1881. Those provisions, as already noticed, en-
large rather than restrict colonial powers of legis
lation along this line. The existing Militia Aect of
Canada provides for disciplinary regulations to be
formulated by the Governor-General in Council and
sec. 74 provides that ‘“ the Army Aet for the time
being in force in the United Kingdom, the King’s
regulations, and all laws applicable to His Majesty’s
troops in Canada and not inconsistent with this Aect
or the regulations made thereunder shall have force
and effect as if they had been enacted by the Parlia
ment of Canada for the government of the Militia."’

"R. 8. C. (1906), c. 41, 5. 69, The War Appropriation Act,
1914,—5 Geo. V., ¢. 1 (Dom.)—provides, amongst other things,
for “the conduct of naval and military operations in or beyond
Canada ;" but the Militia Act was not touched,
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The Navy.

The practical difficulty as to the exterritorial en-
forcement of colonial law, already referred to in
connection with land forces, appears in acute form in
reference to any naval force provided for by colonial
legislation whether for purposes of defence or to
form part of the naval strength of the Empire.
Whatever the reason—and that is not a proper topie
for discussion here—the fact remains that no pro-
vision for a naval force was made by Canadian legis-
lation until 1910;* and that legislation has become
such a controversial topie in Canadian polities that
the briefest statement of its provisions so far only
as is necessary to indicate the relation it bears to
Imperial legislation must suffice.

The maintenance and organization of the British
Navy is covered by many statutes which call for no
discussion here. Its discipline is provided for by
The Naval Discipline Act, 1866, which applies
wherever the ships or men of the Navy may be
throughout the world; and * every person in or be-
longing to Her Majesty’s Navy and borne on the
hooks of any one of Her Majesty’s ships in commis-
sion " is subject to the Act,’ and many other persons
are also or may be affected by its clauses in all
parts of the Empire and beyond.”

‘The “ Government Vessels Discipline Act,” R. 8. C. (1906),
¢, 111, is the only Act in the Revised Statutes which in any way
touches the topic. It applies to “ every vessel employed by the
Government of Canada.”” These would include vessels used in
Revenue Protection, Fisheries Protection, etc.

*29 & 30 Viet, ¢. 109 (Imp.). It has undergone little amend-
ment., Its recital is noteworthy: “ Whereas it is expedient to
amend the law relating to the government of the Navy, whereon,
under the good Providence of God, the wealth, safety and
strength of the Kingdom chiefly depend.”

“ Section 84,
"Section 87, et seq.
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In the previous year had been passed The (ol
onial Naval Defence Act, 1865, which, with an
amendment in 1909,* is still law. While expressly
saving ‘‘ any power vested in or exercisable by the
legislature or government of any colony ’’ it pro-
vides that in any colony, it shall be lawful for the
proper legislative authority, with the approval of
Her Majesty in Council, from time to time to make
provision at the expense of the colony, for a colonial
organized naval force. The discipline of the force
‘“ while ashore or afloat within the limits of the
colony '’ may be determined by the colonial legis-
lature, but elsewhere the discipline must be that of
the Royal Navy. A perusal of the Act discloses in
deed that the powers conferred by it are at all
points subject to Imperial control.

The Canadian Act of 1910 already referred to—
the ‘“ Naval Service Act ’—gives power to the
Governor-General in (founcil to organize and main
tain a permanent naval force, of which the com
mand-in-chief is to be vested in His Majesty," and
which, while primarily designed for the defence and
protection of the Canadian coasts and Canadian
trade, may be engaged anywhere as the Governor-
General in Council may from time to time direet.
The Naval Discipline Act, 1866 (Imperial) with its
amendments, is to apply ** except in so far as they
may be inconsistent with this Aet or with any regu-
lations made under this Act.”” The attitude of the
Imperial authorities to this Canadian Act appears
in an Imperial Act of 1911.

*28 Viet. ¢. 14 (Imp.). See Appendix.

“9 Edw. VIL, c. 19.

'9 & 10 Edw. VII c. 43 (Dom.).

“ A superfluous provision in view of sec. 15 of the B. N. A
Act. See ante, p. 205,

'1& 2 Geo. V. c. 47 (Imp.). “The Naval Discipline (Domin-

fon Forces), Act, 1911, It may be added that this chapter was
written before the outbreak of war. Now, doubtless, there will

i
a
1
!
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General Observations.

Apart from the special laws enacted for their
government and discipline, officers and men of the
Army and Navy are subject to the law of the land
as ordinary citizens;* and the tribunals—Courts-
Martial and Naval Courts—created for the enforce-
ment of the special laws which affect them are sub-
ject to the superintending jurisdiction of the ordin-
ary Superior Courts both in the United Kingdom
and in the self-governing colonies, If these special
tribunals act without or exceed their jurisdiction,
their proceedings will be quashed or prohibited, per-
sons improperly detained under their process will
be released upon habeas corpus proceedings, and an
action will lie, as a rule, for damages suffered hy
any illegal assumption of authority. And where an
act which is an offence against the Army Act or the
Naval Discipline Act is also an offence by the ordin-
ary law the ordinary Courts may exercise their
jurisdiction just as if the offender were not subject
to the special law or amenable before a special
tribunal. If convicted before such special tribunal
and duly punished under its sentence, such sen-
tence and punishment is no bar to a further
prosecution before the ordinary Courts; but, under
the Army Aect, those Courts ‘‘ shall in awarding
punishment have regard to the military punishment
he may have already undergone.””* The Naval

be further legislation, imperial and colonial; and it therefore
seems undesirable to enlarge further upon the topics covered by
this chapter. The Imperial Act of 1911 is printed in the Ap-
pendix,

*As to the right to resign at will: see Anson, pt. 11, 363; Re
Harris (1909), 19 Man. L. R. 117; and on the general proposition
of the text: see R. v. Hill (1907), 15 Ont. L. R. 406,

' Anson, pt. 11, 371, et seq.

‘Section 162,

CAN. CON.—14
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Discipline Aect, 1866, has no like qualification.® On
the other hand, an acquittal or conviction before a
competent Civil Court is a bar to any prosecution
under the Army Aect (sec. 162) and the same prin
ciple would apply to the Naval Discipline Aet.

The Foreign Enlistment Aet, 1870, is an Im-
perial statute extending to all British possessions;
but its provisions have already been sufficiently dis-

cussed.”

* Section 101,

*See ante, p. 82; R. v. Jamieson (1896), L. R. 2 Q. B. 425;
65 L. J. M..C. 218. See also R. v. Schram (1864), 14 U. C. C. P.
318,




CHAPTER XIL
MeroHANT SHIPPING.

No excuse is offered for dealing with this subject
at some length. Canada, with its thousands of miles of
ocean front, its great inland lakes, and its very many
seaports, is vitally interested in knowing what law
governs the ships, British or foreign, which ply on
its waters or visit its ports, and the erews which man
them; and how far that law may be determined by
the Parliament of Canada. As between Canada and
its various provinces, the Parliament of Canada has
exclusive authority to make laws relating to ‘‘ Navi-
gation and Shipping;’’ ' but as between Canada and
the Empire it will develop in the course of this
chapter that the power of the Canadian Parliament
is much circumseribed by Imperial legislation which
extends to this country. For example, it will appear
that while Canadians may own ships, and ships may
be registered in Canadian ports, there is no such
thing in law as a Canadian ship.* National character
is one apparent aim of the Imperial legislation and
all ships registered within the Empire are British
ships, some indeed with home ports in the colonies,
but all recognized the world over as possessing na-
tional character and entitled to fly the British flag.
It will further appear that while to some extent
colonial legislatures are expressly empowered to
deviate generally from the Imperial pattern, they
may do so only as to ships registered in the colony.’
The law to be administered in Canada as to all other
ships, British and foreign, is to be looked for in the

'B. N. A. Act, 1867, 5. 91, No, 10,
*See post, pp. 215, 231.
*See post, pp. 213, 229,
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first place, in the Imperial Act, which as to many of
its provisions is expressly extended to the colonies.™

The existing Imperial statute is the Merchant
Shipping Aect, 1894,* with its amendments; and it
will be convenient to consider this Aect, in the first
place, without regard to the express power of modi-
fied repeal given by it to colonial legislatures in re-
lation to ships registered in the colonies. That
express power exercised to the full, there yet re-
mains a large part of the Act untouched, as already
intimated. 1In so far as that large part of the Act
which Canadian legislation cannot affect is extended
to Canada by express words or necessary intend-
ment, Canadian legislation ® must be tested by the
Colonial Laws Validity Act, 1865;® it must be read
subject to the Imperial Act and to the extent of its
repugnancy thereto but not otherwise, it remains
void and inoperative. It is of importance, therefore,
to ascertain just how far the imperial Merchaut
Shipping Act, 1894, does extend to Canada; and this
necessitates a somewhat extended consideration of
its provisions.

ImpERIAL ‘ MERCHANT SHIPPING AcT, 1894,
)y

““ Part I: Registry:"’
Secs. 1-91.

This part of the Act applies to the whole of His
Majesty’s dominions and to all places where His
Majesty has jurisdiction.” It prescribes, first, the
qualification for owning British ships. British sub
jects by birth, naturalization (either under British

" See The Rajah of Cochin (1859), Swab. 473.

‘57 & 58 Viet. e. 60 (Imp.). The Act of 1906 (6 Edw. VII,
c. 48), should be particularly noted. .

* Chiefly to be found in the “ Canada Shipping Act,” R. 8. C
(1906), c. 113.

“28 & 29 Viet, c. 63 (Imp.), s. 2. See ante, p. 57, et seq.

' Section 91,
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or colonial legislation) or denization,” may alone of
natural persons, and bodies corporate established
under and subject to the laws of some part of British
territory and having their principal place of business
within such territory ® may alone of artificial per-
gons own British ships. Every British ship in order
to be recognized as such must, with defined excep-
tions, be registered under the Act.'" The procedure
for registration and for the issue of a *‘ certificate
of Registry ”’ is then set forth, followed by provi-
sions as to transfers, transmissions of interest, mort-
gages,'™ and certificates relating thereto. There are
also provisions relating to a ship’s name and to any
change in it, to alterations in structure and the con-
sequent changes in her certificate of registry, to
measurement, inspection, returns, ete.; and particu-
lar provisions as to national character and the use
of the British flag. The governor of a British
possession ' occupies the place of the British Com-
missioners of Customs and it is his duty to name
ports for registration and appoint the registrars.’

The modified power of repeal given to the Parlia-
ment of Canada—to be dealt with later—is limited
to ‘“ ships registered in that possession ’’* and this

*See ante, p. 173.

*The nationality of the shareholders is immaterial: R. v.
Arnaud (1846), 16 L. J. Q. B. 50; 9 Q. B. 806.

 Section 2.

*In British Columbia, ships are specially exempted from the
operation of the Bills of Sale Act; and there being no provision
in the Merchant Shipping Act penalizing neglect to register a
mortgage on a ship, an execution creditor cannot seize and sell
as against an unregistered mortgage: I'mp. Timber, ete, Co. v.
Henderson (1909), 14 B, C. 216,

! Canada, for the purposes of the Act, is one British posses-
sion, See the Imperial Interpretation Act, 1889 (52 & 53 Vict.
¢, 63, 8. 18 (2), and also The Merchant Shipping (Colonial) Act,
1869 (32 Viet. e 11).

*Sections 4 and 89.

¥ See section 735, quoted post, p. 229.




214 CANADIAN CONSTITUTION : IMPERIAL LIMITATIONS,

phrase can only refer to registration under the Im-
perial Act. It would seem therefore that all the
provisions of that Act up to the issue of the first
certificate of Registry at least, including the require-
ments as to qualification for ownership, not only
extend to Canada but also are not susceptible of re-
peal by Canadian legislation.* Any Canadian enact-
ment as to those matters must, as already pointed
out, be read subject to the Imperial Act and be not in-
consistent with it. This phase of the question is very
lucidly discussed in a judgment of the late Mr. Jus-
tice Burbidge of the Exchequer Court of Canada,
delivered in 1901.° The Minnie M., built in the
United States, became the property of Canadian
owners who obtained from the British Consul at
Chicago a provisional certificate having operation
under sec. 22 of the Merchant Shipping Act, 1894,
as a temporary certificate of registry. She was
then taken to a Canadian port where application
was made for her registration as a British ship. The
customs’ officer there claimed that under the Cana-
dian Customs Tariff, 1897, she was liable *‘ upon
application for Canadian register ’ to duty as a for-
eign-built ship. Her owners contended that this was
an impediment thrown in the way of complete regis-
tration, not warranted by, but repugnant to, the pro-
visions of the Imperial Act. It was further argued
that upon the proper construction of the Customs
Tariff the ship was not liable, and on this point Mr.
Justice Burbidge gave judgment against the Crown,
and it was upon this that his judgment was reversed.

‘It was not necessary to decide this in Algoma Cent. Ry. Co.
V. R. (infra), and there is no express pronouncement upon it;
but it must be confessed that the language of some of the Judges
tends to a different conclusion from that expressed in the text:
see 7 Exch. Ch. R., at p. 266; 32 8, C. R., at p. 291; and 72 L. J.
P. C, at p. 109,

*Algoma Central Ry. Co, v. R., T Exch, Ct. Rep, 239,

et i
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His opinion upon the constitutional points involved
was upheld both in the Supreme Court of Canada
and before the Privy Council.® All agreed that the
imposition of a duty was not repugnant to the Im-
perial Act, its payment not being made a condition
precedent to registration; the phrase ‘ on applica-
tion for Canadian register ’’ merely fixing the time
for payment of the tax. It had also been argued
that there had been no application for ‘“ Canadian
register,”’ that the application had been for registry
as a British ship under the Imperial Act; and as to
this all agreed that the only registration possible
was as a British ship and that the phrase ¢ applica-
tion for Canadian register ’’ necessarily meant
‘“application for British register in Canada.””’

‘““ Part I1: Masters and Seamen.”’
(92-266)

The scope of this part is sufficiently indicated for
our purpose by section 261, which preseribes the ex-
tent to which it is to apply in the case of ships regis-
tered out of the United Kingdom. It applies, of
course, to all sea-going ships registered in the
United Kingdom * and many of its provisions have
reference to transactions in colonial and foreign
ports touching the members of the crew of such
ships.” Section 261 is as follows:

261. This Part of this Act shall, unless the context or
subject-matter requires a different application, apply to all
sea-going British ships registered out of the United King-
dom, and to the owners, masters, and crews thereof as fol-
lows: that is to say,

“32 8. C. R. 277 ;72 L. J. P. C. 108. See ante, p, 53.

'72 L. J. P. C, at p. 109.

* Section 260,

‘E.g. ss. 124, 125, 164, 165, et seq.; 169 et seq.; 186, ete.
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(a) the provisions relating to the shipping and dis-
charge of seamen in the United Kingdom and to volunteering
into the Navy shall apply in every case;

(b) the provisions relating to lists of the crew and to the
property of deceased seamen and apprentices shall apply
where the crew are discharged, or the final port of destina-
tion of the ship is, in the Unifed Kingdom; and

(¢) all the provisions shall apply where the ships are
employed in trading or going between any port in the United
Kingdom, and any port not situate in the British possession
or country in which the ship is registered ; and

(d) the provisions relating to the rights of seamen in
respect of wages, to the shipping and discharge of seamen in
ports abroad, to leaving seamen abroad and to the relief of
seamen in distress in ports abroad, to the provisions, health,
and accommodation of seamen, to the power of seamen to
make complaints, to the protection of seamen from imposi-
tion, and to discipline,' shall apply in every case except
where the ship is within the jurisdiction of the government
of the British possession in which the ship is registered.

Extended reference in detail to these various
matters is not in place here; but it may be pointed
out that under (¢) the law which governs, for ex-
ample, the numerous lines of British ships, regis-
tered elsewhere than in Canada, which ply to Cana-
dian ports is the law enacted by this Part as to
matters covered by it; while clause (d) also covers
a large field, a closer examination of which is beyond
the scope of this work.

With section 261 should also be read sections 264
and 265, as follows:

264. 1f the legislature of a British possession, by any law,
apply or adapt to any British ships registered at, trading

*See R.v. Martin (1904), 36 N. B, 448, and R. v. 0'Dea (1899),
3 Can. Crim. Cas. 402. And see also sec. 238 as to deserters from
foreign ships; one instance of a statutory power to interfere
with a person’s freedom under circumstances where the common
law would deny the right: see Forsyth, 468.
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with, or being at, any port in that possession, and to the
owners, masters, and crews of those ships, any provisions of
this part of this Act which do not otherwise so apply, such
law shall have effect throughout Her Majesty’s dominions,
and in all places where Her Majesty has jurisdiction in the
same manner as if it were enacted in this Act.

265. Where in any matter relating to a ship or to a per-
son belonging to a ship appears to be a conflict of laws,
then, if there is in this Part of this Act any provision on the
subject which is hereby expressly made to extend to that ship,
the case shall be governed by that provision; but if there
is no such provision, the case shall be governed by the law
of the port at which the ship is registered.

Certificates of Competency.

This Part also preseribes conditions as to com-
petency of masters, mates, and engineers and for
examinations under the supervision of the British
Board of Trade to test such competency and for the
issue of certificates of competency; and section 102
provides :

102. Where the legislature of any British possession pro-
vides for the examination of, and grant of certificates of com-
petency to, persons intending to act as masters, mates, or
engineers on board ships: and the Board of Trade report
to Her Majesty that they are satisfied that the examinations
are so conducted as to be equally efficient with the examina-
tions for the same purpose in the United Kingdom under
this Act, and that the certificates are granted on such prin-
ciples as to shew the like qualifications and competency as
those granted under this Act, and are liable to be forfeited
for the like reasons and in the like manner, Her Majesty may
by Order in Counecil,—

(i) declare that the said certificates shall be of the same
force as if they had been granted under this Act: and

(ii) declare that all or any of the provisions of this Act,
which relate to certificates of competency granted under this
Act, shall apply to the certificates referred to in the Order:
and
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(iii) impose such conditions and make such regulations
with respect to the certificates, and to the use, issue, delivery,
cancellation, and suspension thereof, as Her Majesty may
think fit, and impose fines not exceeding fifty pounds for
the breach of those conditions and regulations,

This section has been acted upon in Canada’s
case and Canadian certificates are now recognized
as of equal efficacy to British certificates.

“ Part I1l: Passenger and Ewmigrant Ships.”’
(267-368)

In section 735, which gives to colonial legisla-
tures a modified power to repeal the provisions of
the Imperial Act in relation to ships registered in
the colonies respectively, the provisions as to emi-
grant ships are expressly excepted;' and section
364 enacts that those provisions shall apply to all
voyages from the British isles to any port out of
Europe, while section 365 enacts that this Part ITIL
shall, so far as applicable and with certain modifica-
tions, apply to every ship carrying steerage passen-
gers on a colonial voyage as defined in the Act. A
‘“ colonial voyage ’’ is defined in section 270 as a
voyage from any port in a British possession (other
than British India and Hong Kong) to any port
whatever where the distance between such ports is
over 400 miles or the duration of the voyage is over
three days; and by section 366 colonial governments
may determine what is to be deemed the length of
any colonial voyage and make provision as to ‘“ diet-
ary scales,”” medical stores, and medical treatment.
Subject to these exceptions, colonial legislatures may
not repeal even as to ships registered in the colonies
respectively the provisions of the Aect as to emigrant

' See post, p. 229,
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ships, though, as already indicated, they may make
implementing provisions.*

With regard to passenger steamers, there are
provisions as to survey and the grant of certificates
as to carrying capacity, ete.; and in reference to
these matters section 284 provides for the acceptance
of colonial certificates in certain cases. The clause
is in its phraseology very like section 102 (quoted
above) * dealing with certificates of competency for
masters, mates, and engineers.

In this part, as indeed all through the Act, are
provisions as to the enforcement of the Act before
colonial tribunals, and by colonial administrative
officials.*

‘““ Part IV : Fishing Boats.”
(369-417)

This Part does not apply to any British posses-
sion (sec. 372); but section 744 provides that ships
engaged in the whale, seal, walrus, or Newfoundland
cod-fisheries are not to be deemed fishing boats,
with the exception, as to the cod-fisheries, of ships
helonging to ports in Canada or Newfoundland.

“ Part V: Safety.”
(418-463)

This part contains provisions aimed at prevent-
ing collisions, at securing reports of accidents, as to
the carrying of proper life-saving appliances and
general equipment, signals of distress, draught of
water and load lines, the carriage of dangerous
goods, the loading of timber, carriage of grain, and
for preventing unseaworthy ships proceeding to

*Ante, p, 212,
" Ante, p. 217,
‘E.g., secs. 355, 356.
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sea; and upon these various matters the Canadian
Parliament has largely legislated both under the
modified power of repeal given by section 735 and
by way of implementing provisions. Upon only one
or two matters is further reference here considered
desirable, in order merely to draw attention to the
possible differences in the law, Imperial or Cana
dian, which may govern in individual cases.

Collision Regulations :—

Sections 418 and 424 provide as follows:

118.—(1) Her Majesty may, on the joint recommenda-
tion of the Admiralty and the Board of Trade, by Order in
Council, make regulation for the prevention of collisions at
sea, and may thereby regulate the lights to be carried and
exhibited, the fog signals to be carried and used, and the
steering and sailing rules to be observed by ships, and those
regulations (in this Act referred to as the collision regula-
tions) shall have effect as if enacted in this Act.

(2) The collision regulations, together with the pro
visions of this Part of this Act relating thereto, or otherwise
relating to collisions, shall be observed by all foreign ships
within British jurisdiction,” and in any case arising in a
British Court concerning matters arising within British jur
isdiction foreign ships shall, so far as respects the collision
regulations and the said provisions of this Act, be treated as
if they were British ships,

124, Whenever it is made to appear to Her Majesty in
Council that the government of any foreign country is will
ing that the collision regulations, or the provisions of this
Part of this Act relating thereto or otherwise relating to col
lisions, or any of those regulations or provisions should
apply to the ships of that country when beyond the limits of
British jurisdiction, Her Majesty may, by Order in Council.
direct that those regulations and provisions shall, subject to
any limitation of time conditions and qualifications containe(
in the Order, apply to the ships of the said foreign country

* A phrase of dublous import: see post, p. 244.
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whether within British jurisdiction or not, and that such
ships shall for the purpose of such regulations and pro-
visions be treated as if they were British ships.

Section 419 enacts that all owners and masters
of ships shall obey the collision regulations; and the
language is sufficiently wide to cover all British
ships everywhere; and, apart from action under
section 424, the regulations are binding, so far as
British Courts are concerned, on foreign ships
within British jurisdiction.”

The two sections, 418 and 424, have been carried
out by concerted action on the part of the British
and Canadian Governments * as well as of the lead-
ing powers, with the result that the navigation of
the high seas and of Canadian waters other than the
Gireat Lakes and the St. Lawrence above Montreal,
is governed as to all British ships and most foreign
ships® by what are called ‘* International Rules of the
Road,”’ while Canadian regulations govern as to the
excepted waters, that is, as to the inland waters of
(‘fanada. There is a difference, again, as to the statu-
tory provisions which govern." Upon the high seas
beyond the three-mile limit the Imperial Act applies;
while within Canadian territorial waters—i.e. within
3 miles of the coast, and on all inland waters—the
Canadian statute governs; and there is some, though
not a great, difference in the statutory provisions.
For example, under the Imperial Act where a colli-
sion occurs and there is evidence of a breach of any

*Coulson & Forbes, Law of Waters (1902), p. 413. See ante,
p. 77, et seq.

"The Canadian regulations are as prescribed by Order in
Council of 20th April, 1905 (Dom.), and are to be found in Dom.
Stats. 4 & 5 Edw. VII,, at p, Ix.

*See Coulson & Forbes, ubi supra, for the list. France and
Germany are the only great powers not appearing in it (1902).

*As to the care to be taken apart from express statutory
regulations: see Graham v. The Ship “ E. Mayfield” (1913), 14
Exch. Ct. R. 331; per Drysdale, J.
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of the collision regulations ‘‘ the ship by which the
regulation has been infringed shall be deemed to be
in fault, unless it be shewn to the satisfaction of the
Court that the circumstances of the case made de-
parture from the regulation necessary;’’® while
the Canadian statute does not go so far.! ¢ The
effect of the statute,”” said Mr. Justice Burbidge,
speaking of the Imperial Act, ‘‘ is to impose on a
vessel that has infringed a regulation which is
prima facie applicable to the case the burden of
proving, not only that such infringement did not, but
that it could not by possibility have contributed to
the accident. That is the rule no doubt to be fol-
lowed in Canadian Courts in cases of collision oceur-
ring on the high seas; but it is not applicable where
the collision oceurs in (anadian waters. Where
that happens the rule to be followed is that estab-
lished by the earlier cases.”” This is given merely
as one instance of difference. There are, of course,
others; but it is obviously beyond the scope of this
work to do more than indicate in some of the lead-
ing matters the relation which Canadian legislation
bears to the Imperial Aect.

Load Lines :—

The Canadian Parliament has legislated * as to
load-lines under the authority conferred by sec. 444,
which provides:

“Sectlon 419 (4).

'R, 8. C. (1906), c. 113, ss. 914.918,

*Hamburg Packet Co. v. Derochers (1903), 8 Exch. Ct. R., at
p. 304, where the cases are collected. See also Harbour Commrs
Montreal v. The “ Albert M. Marshall™ (1908), 12 Exch. Ct. R
178,

*He cites The Cuba, 26 8. C. R. 661, and The Ship Porter v
Heminger, 6 Exch, Ct, R. 210, 211, The * Maritime Conventions
Act, 1911 " (Br.), has, apparently, restored the old rule in most
cases: see The Enterprise (1913), 82 L. J. P. 1.

‘R. 8. C. (1906), ¢. 113, 5. 930-951. See particularly sec. 950.
As to sec, 951, see post, p. 229,
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444, Where the legislature of any British possession by
any enactment provides for the fixing, marking, and certify-
ing of load-lines on ships registered in that possession, and it
appears to Her Majesty the Queen that that enactment is
based on the same principles as the provisions of this Part
of this Act relating to load-lines, and is equally effective for
ascertaining and determining the maximum load-lines to
which those ships can be safely loaded in salt water, and for
giving notice of the load-line to persons interested, Her
Majesty in Council may declare that any load-line fixed and
marked and any certificate given in pursuance of that enact-
ment shall, with respect to ships so registered, have the same
effect as if it had been fixed, marked, or given in pursuance
of this Part of this Act.

“ Part V1: Special Shipping Inquiries and Courts.”’
(464-491)

This Part contains no general clause as to its
territorial application; but under it jurisdietion is
conferred upon colonial tribunals, and the provi-
sions as to Naval Courts on the high seas and
abroad apply to British ships registered in Canada
when not within Canadian territorial waters.”

As to enquiries into shipping casualties, section
478 makes these provisions:

418. (1) The legislature of any British possession may
authorize any Court or tribunal to make enquiries as to ship-
wrecks, or other casualties affecting ships, or as to charges
of incompetency, or, misconduct on the part of masters,
mates, or engineers of ships, in the following cases, namely :—

(a) where a ship-wreck or casualty occurs to a British
ship on or near the coasts of the British possession or to a
British ship in the course of a voyage to a port within the
British possession ;

(b) where a ship-wreck or casualty occurs in any part
of the world to a British ship registered in the British posses-
sion ;

* Section 486,
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(c) where some of the crew of a British ship which has
been wrecked or to which a casualty has occurred, end who
are competent witnesses to the facts, are found in the British
possession ;

(d) where the incompetency or misconduct has occurred f
on board a British ship on or near the coasts of the British 1
possession, or on board a British ship in the course of a voy- }
age to a port within the British possession; j

(e) where the incompetency or misconduct has occurred i
on hoard a British ship registered in the British possession ; 3

(f) when the master, mate, or engineer of a British ship {
who is charged with incompetency or misconduct on hoard that 5
British ship is found in the British possession. :

(2) A Court or tribunal so authorized shall have the
same jurisdiction over the matter in question as if it had
occurred within their ordinary jurisdiction, but subject to all
provisions, restrictions, and conditions which would have
been applicable if it had so occurred.

———
e S ittt

(3) An inquiry shall not be held under this section into
any matter which has once been the subject of an investiga-
tion or inquiry and has been reported on by a competent
Court or tribunal in any part of Her Majesty’s dominions, or
in respect of which the certificate of a master, mate, or engin-
eer has been cancelled or suspended by a Naval Court.

4. Where an investigation or inquiry has been commenced
in the United Kingdom with reference to any matter, an

: inquiry with reference to the same matter shall not be held,
i under this section, in a British possession,
i 5. The Court or tribunal holding an inquiry under this

section shall have the same powers of cancelling and suspend-
ing certificates, and shall exercise those powers in the same
manner as a Court holding a similar investigation or inquiry
in the United Kingdom.

{ 6. The Board of Trade may order the re-hearing of any
i inquiry under this section, in like manner as they may order
the rehearing of a similar investigation or inquiry in the
United Kingdom, but if an application for re-hearing either
is not made or is refused, an appeal shall lie from any order
| or finding of the Court or tribunal holding the inquiry to th
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High Court in England: provided that an appeal shall not
lie—

(a) from any order or finding on an inquiry into a casu-
alty affecting a ship registered in a British possession, or

(b) from a decision affecting the certificate of a master,
mate, or engineer, if that certificate has not been granted
either in the United Kingdom or in a British possession,
under the authority of this Act.

(7) The appeal shall be conducted in accordance with
such conditions and regulations as may from time to time
be prescribed by rules made in relation thereto under the
powers contained in this part of this Act.

““ Part VII: Delivery of Goods.”’
(492-501).

This part is not apparently of colonial applica-
tion; and the subject, moreover, is dealt with by
(Canadian legislation.

““ Part VIII: Liability of Shipowners.”
(502-509).

This part extends ‘‘to the whole of Her
Majesty’s Dominions ”* (see. 509);* but Canadian
legislation has dealt with it under the power con-
ferred by sec. 735 to repeal the provisions of the
Tmperial Aet in their relation to ships registered in
Canada. As to all others the Imperial Act applies.®

‘““ Part IX: Wreck and Salvage.”’
(510-571)

This part is apparently of local application only
to the United Kingdom.

* See Georgian Bay Transp. Co. v. Fisher, 5 Ont. App. R. 383.

*This subject has already received some attention: see ante,
p. 77, et seq. As to the course of Canadian legislation: see Waldie
v. Fullum (1909), 12 Exch. Ct. R. 325.

CAN, CON.—15
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““ Part X: Pilotage.”
(572-633).

This part extends only to United Kingdom and
the Isle of Man, but applies to all ships, British or
foreign (sec. 572). Canada has legislated fully upon
the topic.™

““ Part XI: Lighthouses.”’
(634-675).

This part is almost entirely of local application,
though there are some secs. (670-675) as to light-
houses erected ‘“ on or near the coast of any British
possession by or with the consent of the legislature
of that possession,’”” in regard to which orders in
Council (Imperial) may impose dues payable by all
ships passing it or deriving benefit from it ; but none
such are to be imposed except on address from the
colonial legislature.

Under the British North America Act, 1867,
‘“ beacons, buoys, lighthouses, and Sable Island,”’
are amoung the specifically enumerated subjects com-
mitted to the Parliament of Canada; and there are
Canadian statutes dealing fully with these subjects.

““ Part XII: Mercantile Marine Fund.”’
(676-679)

This part is local to the United Kingdom, and
calls for no further remark here.

“ Part XII1: Legal Proceedings.”
(680-712).

This part applies to ‘ the whole of Her
Majesty’s Dominions * (sec. 712); and see. 711
provides:

“ See The Farwell (1881), 7 Que. L. R, 380.
' Section 91, No. 9
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711. Any offence under this Act shall, in any British
possession, be punishable by any Court or magistrate by
whom an offence of a like character is ordinarily punishable,
or in such other manner as may be determined by any Act
or ordinance having the force of law in that possession.

As has already been intimated, the principle
ordinarily recognized in British jurisprudence that
crime and the jurisdiction over crime is local, is
freely ignored in this part of the Act; and British
law is enacted, not merely to govern British sub-
jeets without the realm, but to punish foreigners for
acts committed abroad.

684. For the purpose of giving jurisdiction under this
Act, every offence shall be deemed to have been committed,
and every cause of complaint to have arisen either in the
place in which the same actually was committed or arose, or
in any place in which the offender or person complained
against may be.®

685.—(1) Where any district within which any Court,
Justice of the Peace, or other Magistrate, has jurisdiction,
cither under this Act or under any other Act, or at common
law, for any purpose whatever, is situate on the coast of any
sea, or abutting on or projecting into any bay, channel, lake,
river, or other navigable water, every such Court, Justice,
or Magistrate, shall have jurisdiction over any vessel being
on, or lying or passing off, that coast, or being in or near that
bay, channel, lake, river, or navigable water, and over all
persons on board that vessel or for the time being belonging
thereto, in the same manner as if the vessel or persons were
within the limits of the original jurisdiction of the Court,
Justice, or Magistrate.

(2) The jurisdiction under this section shall be in addi-
tion to and not in derogation of any jurisdiction or power of
a Court under the Summary Jurisdiction Acts.

686.—(1) Where any person, being a British subject, is
charged with having committed any offence on board any
British ship on the high seas or in any foreign port, or

*See Dunbar Dredging Co. v. “ The Mihm;krt"' (1907), 11
Exch. Ct. R. 179. See also the Courts (Colonial) Jurisdiction Act,
1874: 37 & 38 Viet.,, ¢. 27 (Imp.).
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harbour, or on board any foreign ship to which he does not
belong, or, not being a British subject, is charged with hav-
ing committed any offence on board any British ship on the
high seas, and that person is found within the jurisdiction of
any Court in Her Majesty’s Dominions, which would have
had cognizance of the offence if it had been committed on
board a British ship within the limits of its ordinary juris-
diction, that Court shall have jurisdiction to try the offence
as if it had been so committed.

(2) Nothing in this section shall affect the Admiralty
Offences (Colonial) Act, 1849,

687. All offences against property or person committed
in or at any place either ashore or afloat out of Her Majesty’s
Dominions by any master, seaman, or apprentice, who at the
time when the offence is committed is, or within three months
previously has been employed in any British ship, shall be
deemed to be offences of the same nature respectively, and
be liable to the same punishments respectively, and be inquired
of, heard, tried, determined, and adjudged in the same man-
ner and by the same Courts and in the same places as if
those offences had been committed within the jurisdiction of
the Admiralty of England; and the costs and expenses of
the prosecution of any such offence may be directed to be
paid as in the case of costs and expenses of prosecutions for
offences committed within the jurisdiction of the Admiralty
of England.

And see. 688 provides for the detention upon its
arrival in a port of the United Kingdom or within
three miles of its coasts, of any foreign ship which
““in any part of the world *’ has caused injury to
any of His Majesty’s subjects, until security be
given for payment of the amount of loss suffered,
such amount to be fixed, of course, by appropriate
legal proceedings.

Provision is made also for the arrest of persons
committing offences wherever they may be found,
and for their transportation to the most convenient
place for trial; and for the use, under safeguards, of
depositions taken elsewhere than at the place of
trial.
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‘““ Part XIV: Supplemental.”’
(713 to end).

Under the heading :—
“ POWERS OF COLONIAL LEGISLATURES.”

Sections 735 and 736, provide as follows :—

735.—(1) The legislature of any British possession may
by any Aect or Ordinance, confirmed by Her Majesty in
Council, repeal, wholly or in part, any provisions of this Act
(other than those of the third part thereof, which relate to
emigrant ships), relating to ships registered in that posses-
sion; but any such Act or Ordinance shall not take effect
until the approval of Her Majesty has heen proclaimed in the
possession, or until such time thereafter as may be fixed by
the Act or Ordinance for the purpose.

(2) Where any Act or Ordinance of the legislature of a
British possession has repealed in whole or in part as respects
that possession any provisions of the Acts repealed by this
Act, that Act or Ordinance shall have the same effect in
relation to the corresponding provisions of this Act as it
had in relation to the provision repealed by this Act.”

Coasting Trade.

736. The legislature of a British possession may, by any
Act or Ordinance, regulate the coasting trade of that British
possession, subject in every case to the following conditions:

*In the Revised Statutes of 1906, a curious error was appar-
ently committed. The method adopted by the Parliament of
Canada to carry out the idea of sec. 735 (sec. 547 of the Act of
1854), was to legislate generally to the extent thought desirable
and within her power, and then to repeal in general terms all the
provisions of the Imperial Act which conflicted with the Can-
adlan legislation. Section 951 of R. 8. C. (1906), c. 113, by the
use of the word “Part” instead of “ Act” limits the repeal to
matters covered by Part XV. of the Canadian Act, “ Deck and
Load Lines” Any general repealing clause, however, may per-
haps be unnecessary. See Waldie v. Fullum (1909), 12 Exch. Ct.
R., at p, 364.
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(a) the Act or Ordinance shall contain a suspending
clause providing that the Act or Ordinance shall not come
into operation until Her Majesty’s pleasure thereon has been
publicly signified in the British possession in which it has
been passed :

(b) the Act or Ordinance shall treat all British ships
(including the ships of any other British possession), in
exactly the same manner as ships of the British possession
in which it is made;

(¢) where by treaty made before the passing of the
Merchant Shipping (Colonial) Act, 1869 (that is to say,
before the thirteenth day of May, eighteen hundred and sixty-
nine), Her Majesty has agreed to grant to any ships of any
foreign State any rights or privileges in respect of the coast-
ing trade of any British possession, those rights and privi-
leges shall be enjoyed by those ships for so long as Her
Majesty has already agreed or may hereafter agree to grant
the same, anything in the Act or Ordinance to the contrary
notwithstanding,

The effect of sec. 735 has already been inci-
dentally touched upon. The position may be sum-
marized briefly :—

The power of repeal given to the Parliament of
Canada by sec. 735, is limited in three ways:

1. Only ships registered in Canada can be af-
fected by such repealing legislation.

2. Part III. of the Imperial Act, relating to emi-
grant ships, is expressly excepted. To such ships,
even when registered in Canada, the Imperial Act
extends, so far as it purports so to extend.

3. Canadian legislation requires to be confirmed
by Imperial Order in Council, i.e., by the British
government, and does not hecome operative until
such approval has been proclaimed in Canada.

No power is given to repeal the provisions of
the Tmperial Act as to registration. The phrase
‘““ registered in that possession,”” can only refer to
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registry under the Imperial Act. All the essential
requirements preliminary to registry, including the
possession on the part of the owners of the qualifica-
tions for owning British ships, must be determined
by the British statute. In the British mercantile
marine there are none but British ships, with home
ports, it is true, in all parts of the Empire, but with
a British registry under one uniform law operative
wherever His Majesty reigns or has jurisdiction.
Any Canadian legislation, therefore, on the subject
of registration derives no efficacy from see. 735. It
must stand or fall by the Colonial Laws Validity Act,
1865. To the extent, but only to the extent, of its
repugnancy to the provisions of the Merchant Ship-
ping Act, 1894, it is void and inoperative. It must
be read subject to the Imperial Act.

Section 735 allows colonial legislation (to the ex-
tent and subject to the conditions therein men-
tioned) repugnant to the Imperial Act. The Colonial
Laws Validity Aect, 1865, allows colonial legislation
on the subject matter of the Imperial Act (without
any condition as to the approval of the British gov-
ernment), so long as and to the extent that such
colonial legislation is not repugnant to the Imperial
Act.

With reference to the coasting trade of Canada
the power conferred by sec. 736 has been freely ex-
ercised on lines duly approved of by the Imperial
aunthorities.’

The law which is in force on a British ship—mno
matter where registered—upon the high seas is the
law of her flag, that is to say, British law.! Nice
questions as to private international law might thus

*8ee R. 8. C. (1906), c. 113, Part XVI: “Coasting Trade.”

! Per Cockburn, C.J., in R. v. Keyn (1876), L. R. 2 Ex. D. 152;
46 L. J. M. C. 17, at p. 64. See also Dicey, Private International
Law (1896), 633,
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arise; as if, for instance, a foreigner upon a British
ship should make his will there. As to the position
of colonial British subjects at sea upon a British
ship, a quotation from Hall will suffice to suggest
the somewhat anomalous conditions :*

“British jurisdiction is naturally felt in its largest
extension by British subjects sailing in British vessels. On
board such vessels no competing law is possible. Whether
they are commissioned vessels of the State or whether they
are in the less intimate relation to it of merchant ships,
they are entirely covered by the national sovereignty in places
where no equal or superior sovereignty exists. British sub-
jects therefore are solely governed on board British ships
by whatever law is able to accompany them on leaving the
shores of the British Dominions. With regard to the nature
and extent of this law, it is enough to repeat that the common
law of England reigns, in so far as the ordinary statute law
does not operate outside of the United Kingdom, and in
g0 far as special laws such as the Merchant Shipping Act,
or the Slave Trade Acts, fail to reach;® and to point out
that since the laws enacted by the governments of India and
the colonies take effect only within the territories which they
are expressly made to touch an Indian or colonial subject of
the Crown on embarking in a British ship leaves behind him
all laws under which he was locally placed that are not
identical with the law of England.”*

Adwmiralty Jurisdiction.

(1) Criminal: ** The administration of the erim-
inal law of England was formerly distributed among
two tribunals; the Court of Oyer and Terminer took
cognizance of offences committed in the body of a

*Hall, 239, et seq.
* See Tomalin v. Pearson (1909), 2 K. B. 61; 78 L. J. K. B. 863.
‘By the Commonwealth of Australia Constitution Act, 1900

—63 & 64 Viet. ¢. 12 (Imp.)—provision is made (sec. 5), that

“the laws of the Commonwealth shall be in force on all British

ships, the Queen's ships of war excepted, whose first port of

clearance and whose port of destination are in the Common-
wealth.”
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county, the Court of the Lord High Admiral of
those committed on the sea. A divisum imperium
existed with respect to rivers and arms of the sea
within the body of a county; each Court claimed
concurrent jurisdiction over those waters.”” In
Richard Il.’s time statutes were passed to restrain
the exercise of jurisdiction by the Court of the Ad-
miral to *‘ only of a thing done upon the sea;’"* ad-
mirals and their deputies were not thenceforth to
‘“ meddle of anything done within the realm.”” This
prohibition is thus elaborated in the later statute:’

“Of all manner of contracts, pleas, and quarrels and all
other things rising within the bodies of the counties as well
by land as by water, and also of wreck of the sea, the
Admiral’s Court shall have no manner of cognizance, power,
nor jurisdiction . . . nevertheless of the death of a man
and of a maihem done in great ships, being and hovering in
the main stream of great rivers, only beneath the bridges of
the same rivers nigh to the sea, and in none other places of
the same rivers, the Admiral shall have a cognizance.”

In England the eriminal jurisdiction of the Court
of the Admiral was transferred to Commissioners in
the reign of Henry VIIL,* was regulated from time
to time by statutes and, with the passing of the Act
of 1844 entitled ‘‘ An Act for the more speedy trial
of offences committed on the High Seas,”” it may be
said to have become part of the ordinary adminis-
tration of the eriminal law.

In the colonies the Admiral’s eriminal jurisdie-
tion was exercised in Vice-Admiralty Courts until
the time of William III., when it was transferred to
Commissioners to be administered according to the

* Per Phillimore, J., in R, v. Keyn (1876), L. R, 2 Bx. D. 152;
46 L. J. M. C. 17, at p. 18,

*13 Rich, I, st. 2, ¢. 6.

"15 Rich. II. c. 3.

*28 Hen. VIIL c. 15.

*7 & 8 Viet. c. 2.




234 CANADIAN CONSTITUTION : IMPERIAL LIMITATIONS,

civil law.' 1In 1806, *‘ the course of the laws of
this realm used for offences committed upon the land
within this realm,”” was substituted for the ecivil
law.! And in 1849, ‘‘ an Act to provide for the
prosecution and trial in Her Majesty’s colonies of
offences committed within the jurisdiction of the
Admiralty,””® was passed by the Imperial Parlia-
ment, and this Act is still in force, being expressly
saved by the Merchant Shipping Act, 1894.* The
langnage of the Act of 1849, is of the widest
scope; but, being limited to offences within the jur-
isdiction of the Admiralty, it did not when passed
apply to offences upon other than British ships,’
though now it covers, as well, all offences on foreign
ships within British territorial waters." As to of-
fences upon British ships the jurisdiction of colonial
Courts is complete, no matter where upon the high
seas the offence may have been committed; but the
punishment to be awarded is to be as if the convie-
tion had taken place in England (sec. 2). And where
death takes place in a colony following ‘¢ stroke,
poisoning, or hurt ' at sea, the homicide is to be
deemed to have been committed wholly within the
colony (sec. 3).*

The process of the Vice-Admiralty Courts exist-
ing in Canada prior to 1890, did not extend to the
inland waters of (fanada.* Ontario had its Maritime

“10 & 11 Wm. III. ¢. 7. The enforcement of the civil law
rather than the common law of England in the Courts of the
Admiral appears all through as one ground of complaint, as the
preambles to the various statutes shew.

'46 Geo. I1I. c. 54,

12 & 13 Viet,, ¢. 96 (Imp.). See Appendix.

“ Section 686: see ante, pp. 227-8.

"R. v. Keyn, supra.

* See post, p, 243,

* Colonial legislatures are empowered to deal with the con-
verse case: see 23 & 24 Viet, e. 102 (Imp.).

“See post, p. 238.
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Court under an Act of the Parliament of Canada;
but Manitoba and the North-West Territories were
without tribunals possessing admiralty jurisdiction.*
Now, as will appear, the jurisdiction of the Exche-
quer Court of Canada in Admiralty extends to the
whole of Canada over all waters, tidal or non-tidal
or naturally navigable or artificially made so.””

Whatever jurisdiction in eriminal matters, prop-
erly so called, these Acts may have left with Vice-
Admiralty Courts in the colonies has been practically
taken from them by the Colonial Courts of Admir-
alty Act, 1890," which provides that a Colonial Court
of Admiralty shall not have jurisdiction under this
Act to try or punish a person for an offence which
according to the law of England is punishable on
indictment.'" Any jurisdiction of a penal character,
therefore, exerciseable by a Colonial Court of Ad-
miralty is to be found in special legislation affecting
such Courts;' so that it may be said, speaking gen-
erally, that the jurisdiction of Colonial Courts of
Admiralty is now a civil jurisdiction only.

Admiralty Jurisdiction: (2) Civil.

The statutes of Richard II. touched the civil as
well as the eriminal jurisdicetion of the Admiral’s
Courts; and many matters relating to shipping
were cognizable only by the ordinary Courts of the
realm.* What these were appears to some extent in
the various statutes by which from time to time, the

*See The Picton (1879), 4 8. C. R. 648; Monaghan v. Horn
(1881), 7 8. C. R. 409.

*Bergman v, The * Aurora™ (1893), 3 Exch. Ct. R. 228,

* Post, p. 239.

*53 & 54 Viet. ¢. 27 (Imp.). In Appendix,

"Section 2, s.-8. 3 (¢).

'E.g, The Fisheries Protection Act, Behring Sea Award Act,
ete.

? Ante, p. 233.
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civil jurisdiction of the Courts of Admiralty was
extended. Full treatment of this topic is not at-
tempted here. Suffice it to say, that, apart from
these statutes, the jurisdiction very often depended
upon very fine distinctions. For example, wages due
upon a parole contract for service at sea could be
sued for in the Court of Admiralty; while if they
were due by a contract under seal only the common
law Courts could entertain the action.® Salvage or
towage services rendered or necessaries furnished
upon the high seas were proper subjects of Admi-
ralty jurisdiction; rendered or furnished within
the body of a country—which would include navig-
able rivers and many harbours—only a Court of
common law could enforce recompense. In 1840, an
Act was passed ‘‘ to improve the practice and ex-
tend the jurisdietion of the High Court of Admi-
ralty in England,’”* under which elaims upon mort-
gages could, for the first time, be adjusted in the Ad
miralty Court, but only where the ship was under
arrest or the proceeds of her sale were in Court;®
and recompense for salvage or towage services and
payment for necessaries was no longer to depend in
the High Court of Admiralty upon where they were
rendered or furnished. In 1861, the jurisdiction of
the Court was still further extended® to cover, for
example, claims for building, equipping, or repair-
ing any ship, if the ship were under arrest when the
cause was instituted; ‘“ any claim for damage done
by any ship;’’ questions between co-owners; en-
forcement of mortgages and several other matters
as to which theretofore jurisdiction had been denied

' See Beaton v. “ Christine,” 11 Exch. Ct. R. 167.

‘3 & 4 Viet. c. 45 (Br.).

*Now these limitations no longer exist,

“24 & 25 Viet. ¢. 10 (Br.). It was in some respects, indeed,
restrictive, See sec. § as to necessaries furnished: Rochester
Coal Co. v. “ Garden City ™ (1901), 7 Exch, Ct. R. 34.
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or was doubtful. For further information as to the
jurisdiction of the High Court of Admiralty in Eng-
land, there are well known works to be consulted.”

Colonial Admiralty Courts and Jurisdiction.

So far as concerns the Constitution of these
Courts, the position is thus shortly put by Anson:*

“Admiralty Courts in the colonies have had a different
history to others. Admiralty jurisdiction existed to deal
with matters arising at sea, outside the purview of other
Courts. So the creation of Vice-Admiralty Courts in the
colonies was not the establishment of a new jurisdiction, but
a machinery for giving effect to one already existing. Acts
of 1863 and 1867" gave facilities for establishing such Courts
in all the colonies by instrument under the seal of the Ad-
miralty and these Vice-Admiralty Courts were emanations
of the Admiralty Court at home. But in 1890 these Imperial
Courts, existing side by side with the colonial Courts, were
abolished' and their duties and powers transferred, or the
colonial legislatures were empowered to transfer them, to the
colonial Courts.”

The jurisdietion of the Viece-Admiralty Courts in
Canada prior to 1890 is particularly specified in the
"The following cases from the Exch. Ct. Reports may usefully
be noted:

1. As to wages: Burke v. “ Vipond™ (1913), 14 E. C. R, 326;
Beaton v. “ Christine,” 11 E, C. R, 167; Gagnon v. “ Savoy"
(1904), 9 E. C. R. 238,

2. As to equipment: Judge v. “John Irwin™ (1911), 14 B, C
R. 20.

3. As to actions between co-owners: Heater v, Anderson
(1910), 13 E. C. R. 417.

4. As to “ damage done by any ship™: Barber v, * Nederland "
(1909), 12 E, C. R. 252; Wyman v. * Duart Castle™ (1899), 6
E. C. R, 387.

As to necessaries furnished: Rochester, cte,, Co, v, * Garden
City" (1901), 7 E. C. R. 34.

‘Law and Custom of the Const., pt. 11., 462,

*26 & 27 Viet, ¢. 24 (Imp.); 30 & 31 Viet, ¢. 45 (Imp.).

53 & 54 Vict, ¢. 27 (Imp.). See Appendix
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Imperial *‘ Vice-Admiralty Courts Act, 1863.”" Now
under the legislation of 1890, it is as wide as that of
the High Court of Admiralty in England; as will
appear.

The Colonial Courts of Admiralty Aect, 1890,
provides (sec. 3), that the legislature of any British
possession may by any Colonial law® (a) declare
any Court of unlimited eivil jurisdiction—unlimited,
that is, as to value or amount recoverable—whether
original or appellate, in that possession to be a
Colonial Court of Admiralty, and provide for the
exercise by such Court of its jurisdiction under the
Act, and limit territorially or otherwise the extent
of such jurisdicetion; and (b) confer upon any other
inferior or subordinate C'ourt in the possession such
partial or limited Admiralty jurisdiction under such
regulations, and with such appeal (if any) as may
seem fit: Provided that any such colonial law shall
not confer any jurisdiction which is not by the Act
conferred upon a C'olonial Court of Admiralty.

The Parliament of Canada is the proper *¢ legis-
lature of a British possession ”’ to act under this
provision,* and by ‘* The Admiralty Aet, 1891,” the

*At that date there were six Vice-Admiralty Courts in the
colonies now forming Canada, namely: British Columbia; Van-
couver Island; Lower Canada, otherwise Quebec; New Bruns-
wick; Nova Scotia; and Prince Edward Island. As to the position
of Manitoba and the North-West Territories, prior to 1890: see
Bergman v, “ Aurora”™ (1893), 3 Exch, Ct, R. 228. Ontarlo was
given a Maritime Court in 1877 (40 Viet. ¢. 21, Dom.): see T'he
Picton (1879), 4 8. C. R. 648, In R. v, Sharp, 5 Ont. Pract. R.
135, Wilson, J., held that the Great Lakes of Canada were “ high
seas " within the jurisdiction of the Admiralty; but the process
of the Quebec Vice-Admiralty Court did not extend to them.

*53 & 54 Viet. ¢. 27 (Imp.). See Appendix

' The provisions of sec. 4 (as to approval of such colonial law
by Her Majesty in Council), and of sec 7 (as to a like approval
of Rules of Court), have been duly complied with as to Canada
h. Ct. R.; appendix,

T'he Interpretation Act, 1889 (Imp.), cap. 63, s. 18 (2).
& 55 Viet. ¢. 29 (Dom.).

—
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Exchequer Court of Canada was declared to be,
within Canada, a Colonial Court of Admiralty, with
all the jurisdiction, powers, and authority conferred
by the Act or by the Imperial statute upon which it is
founded. So far from limiting the Court’s jurisdic-
tion, territorially or otherwise, the Act provides:

“4. Such jurisdiction, powers and authority shall be exer-
cisable and exercised by the Exchequer Court throughout
Canada and the waters thereof, whether tidal or non-tidal,
or naturally navigable or artificially made so; and all persons
shall, as well in such parts of ('anada as have heretofore heen
beyond the reach of the process of any Vice-Admiralty Court
as clsewhere therein, have all rights and remedies in all
matters (including cases of contract and tort and proceedings
in rem and in personam), avising out of or connected with
shipping, trade or commerce, which may be had or enforced
in any Colonial Court of Admiralty under The Colonial
Courts of Admiralty Act, 1890.”

The Canadian Act provides also for the constitu-
tion of Admiralty Distriets with Local Judges in
Admiralty; and each such Local Judge has within
his Distriet the full jurisdiction of the Judge of the
Exchequer Court in Admiralty, but subject to ap-
peal to such Judge.

The jurisdiction of the Exchequer Court in Ad-
miralty is provided for in the Imperial Act as fol-
|n\\\;

“R—(2) The jurisdiction of a Colonial Court of Ad-
miralty shall, subject to the provisions of this Act,” be over
the like places, persons, and things, as the Admiralty juris-
diction of the High Court in England, whether existing hy
virtue of any statute or otherwise; and the Colonial Court
of Admiralty may exercise such jurisdiction in like manner
and to as full an extent as the High Court in England and

*As lor iln?liﬁ:g ;x;-hwjurlsdlr(ion‘ territorially or otherwise,
by colonial law (sec. 3, ante, p. 238). Under the proviso to see,
3, It cannot be extended beyond the limits indicated in sec. 2,
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shall have the same regard as that Court to international law
and the Comity of Nations.”

Collision Cases: These have been said to be
communis juris,” and the jurisdiction of the Admi-
ralty Division of the High Court in England does
not depend upon the place of collision. But where a
collision took place in the harbour of Sandusky, Ohio,
between two United States ships, it was held by the
Supreme Court of Canada that the Exchequer Court
of Canada in Admiralty had no jurisdiction; at
least, under the circumstances. The proceedings
had been instituted, and the warrant for the ship’s
arrest issued before she came into Canadian waters;
and when she did come into those waters it was only
casually, as it were, in the course of a voyage from
one United States port on the lakes to another. She
was arrested, too, in one of the channels of the
Detroit River as to which the Ashburton Treaty of
1842 provides that they should be ** equally free and
open to the ships, vessels, and boats of both parties.”
This judgment must be taken to affirm that each one
of these circumstances was sufficient ground for
denying jurisdiction to the Exchequer Court in
Admiralty.

"See ante, p. 79n. For example, see The Kaiser Wilhelm der
Grosse (1907), 76 L. J. P. 138, where the collision took place in
French territorial waters between a British and a German ship.

*The “D. C. Whitney " (1907), 38 8. C, R. 303.

* Hodgins, Lo.J., whose judgment in this case (10 Exch. Ct.
R. 1), was reversed by the Supreme Court of Canada, remained,
evidently, unconvinced, and in Dunbar Dredging Co. v. The “ Mil-
waukee” (1907), 11 Exch, Ct. R. 179, discussed the questions
involved at some length. So far as treaty obligations affect the
matter, the same question might arise as to the navigation of the
Pacific Coast, and particularly of the waters of the Gulf of
Georgla, lying inside Vancouver Island, to the west and north of
the international boundary line between the United States and
Canada as settled by the Treaty of Washington and the award
thereunder. As pointed out by Hodgins, Lo.J., the treaty articles
dealing with the question of free navigation have not had par-
lHamentary confirmuation and, therefore, cannot affect private
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As illustrating the fine distinetions which
even yet may be drawn in order to determine Ad-
miralty jurisdiction, reference may be had to a case
which was decided in 1909 by the Privy Council on
appeal from the Canadian Courts.” The appellants
built the ship in Scotland, taking a mortgage to se-
cure the unpaid balance of her purchase price; and
on this mortgage proceedings were instituted in the
British Columbia Admiralty Distriet against the
ship after her delivery to the owners in that pro-
vince. The owners complained that she was not up to
specifications and set up as a defence pro tanto that
by reason of the builders’ breach of contract the ship
was worth less than the ship for which they had
bargained. It was held that this defence raised a
question which the Exchequer Court could not enter-
tain by way of counterclaim; and, this being so, the
doctrine or practice which permitted it to be raised
hy way of defence in the common law Courts (which
had jurisdiction over both claim and counterclaim)
could not be invoked in favour of the ship-owners

Notwithstanding the provision in the Canadian
Exchequer Court Act making a judgment of the
Supreme Court of Canada on appeal from the Ex-
chequer Court *‘ final and conclusive,”’” there is an
appeal as of right to the Privy Council under the
Imperial Colonial Court of Admiralty Act, 1890.'

rights: see ante, p. 136. See also the judgment of Mr. Justice
Garrow in Dunbar, ete. Co. v, * Amazonas,” et al. (1911), 13 Exch
Ct. R, at p. 498.

* Bow, McLachlan & Co. v. The * Camosun ™ (1910), A. C. 597;
ML JPC 17

' Richeliew Nav. Co. v. The “ Cape Breton™ (1907), A. C. 112;
76 L. J. P. C. 14, See ante, p. 157, et seq.

CAN. CON.—10
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CANADIAN TERRITORIAL WATERS,
(1) On the Sea Coast :

The * realm of England *’ extends only to low
water mark; all beyond is ‘‘ the high seas,”” the
common highway for the ships of all nations. Inter-
national law or the custom of nations recognizes the
right of a maritime state to exercise jurisdiction for
certain purposes looking to self protection over that
portion of the high seas which washes its shore;® to
what distance is not settled, though custom tends to
stretch it to whatever distance is reasonably neces-
sary for those purposes. But the recognition falls
short of according that full territorial sovereignty
which would warrant interference with the peaceful
enjoyment by other nations of the common highway
““ upon their lawful occasions.”” The soil beneath
the water beyond low water mark is often appropri
ated in the erection of piers, wharves, lighthouses,
ete.,, but as these are usually in aid of navigation
and useful to all nations no objection is raised.
What international trouble might be caused by ap
propriation for other purposes need not be dis
cussed;® for, so far as the Courts of the appropriat
ing state are concerned, the state legislature may
make the appropriation lawful.

Apart from legislation, British Clourts have no
criminal jurisdiction over the acts of persons on the
high seas upon other than British ships. These for
many purposes are ‘‘ floating islands * of the Em
pire and, there being no other law to come into com
petition with the law of the flag, that law governs and
the jurisdiction to enforce it rested, as has been seen,

*This has already been sufficiently discussed: see ante, pp

108-9.
* Coulson and Forbes, Law of Waters, 2.
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with the Courts of the Lord High Admiral of Eng-
land. But in the well-known case arising from the
sinking of the British ship ‘‘ Strathelyde *’ by the
(terman ship ‘“ Franconia ’’ off Dover pier in 1876,
it was held * that the Central Criminal Court—in
which was vested the criminal jurisdiction of the
Admiralty—could not try the captain of the German
ship for manslaughter of a British subject drowned
as the result of the collision. In the judgment in
that case the various propositions so far stated were
affirmed. The collision, though within the three-
mile limit off the British coast, was held not to have
occurred in British territory; and, in the absence of
legislation, the alleged crime, having been com-
mitted abroad by a foreigner,® could not be enquired
of in a British Court.

The power of the British Parliament to legislate
on the subject, ‘‘ to extend the realm,” as Chief
Justice Coleridge put it, ‘* how far so ever it pleases
to extend it by its enactments, at least so far as to
bhind the tribunals of this country ’* was freely ad-
mitted ; and this power was at once exercised in the
passing of the Territorial Waters Jurisdiction Aect,
1878, but only for the purposes of the criminal law.

The statute, indeed, contains a recital that *‘ the
rightful jurisdiction of Her Majesty, Her heirs and
successors extends and has always extended over
the open seas adjacent to the coasts of the United
Kingdom and of all other parts of Her Majesty’s
dominions to such a distance as is necessary for the
defence and security of such dominions;’’ but the

‘R.v. Keyn (1876), L. R. 2 Ex. D. 152; 46 L. J. M. C. 17; a
veritable mine of learning on the subject of territorial exten-
sion and admiralty jurisdiction. See ante, p. 90n.

*At that time a British subject could be tried for offences
abroad: see ante, p. 227. But this was by statute,

* See ante, p. 88, et seq.

"41 & 42 Viet. ¢. 73 (Imp.). In Appendix.
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title is merely ‘“ An Act to regulate the law relating
to the trial of offences committed on the sea within
a certain distance of the coasts of Her Majesty’s
dominions ' and the enacting clauses deal only with
the exercise of eriminal jurisdietion.

An offence committed by a person, whether he is
or is not a British subject, on the open sea within
the ** territorial waters "’ of the Empire, is declared
to be within the jurisdiction of the Admiral, al-
though it may have been committed on board or by
means of a foreign ship; and the person who com-
mitted the offence may be arrested, tried and pun-
ished accordingly. This enactment suffices to bring
such an offence within the Admiralty Offences (Col

onial) Act, 1849, already discussed on a previou

page;* but no prosecution of a foreigner under the
Act is to take place without the consent of one of
the secretaries of state (in the United Kingdom) or
of the Governor-General of Canada or the proper
provincial Lieutenant-Governor (in Canada).

What are * territorial waters of Her Majesty's
dominions *’ is defined in the Act to mean such part
of the sea adjacent to British territory ‘‘as is
deemed by international law to be within the terri
torial sovereignty of Her Majesty;’’ but this would
leave the matter too doubtful and therefore the
definition proceeds: ‘“ and for the purposes of any
offence declared by this Act to be within the juris
diction of the Admiral, any part of the open sea
within one marine league of the coast measured
from low water mark shall be deemed to be open sea
within the territorial waters of Her Majesty.”’

The Parliament of Canada in legislating (need
lessly perhaps) on this topic repeated the language
of the British Aet, but left out the clause in section 4
which provides that proceedings before a Justice

* Ante, p. 234,
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previous to committal for trial should not be deemed
proceedings for the trial of the offence so as to re-
quire the consent of the Governor, ete. This, how-
ever, was held to be immaterial as the British Aet is
clearly Imperial, extending proprio vigore to Can-
ada, and the omitted clause therefore fully operative
here.’

The result then is that all offences committed
within the *‘ three-mile limit *’ are cognizable by
(C'anadian Courts under this Act, by whomsoever
committed ; while as to the open sea beyond that limit
only such offences as are committed on board Bri
tish ships are within the jurisdietion of the Admiral
and as such cognizable in Canadian Courts under the
* Admiralty Offences (Colonial) Act, 1849.” And, as
has already appeared,” the Merchant Shipping
Act, 1894, appreciably extends the jurisdiction of
British Courts over offences committed abroad by
members or ex-members of the erew of a British
ship.

With regard to narrow arms of the sea running
into British territory, bays, inlets, ete., infer fauces
ferrae British law asserts absolute territorial sov
ereignty; but here again there is no unanimity
among international jurists as to the width of the
entrance which will suffice to bring the principle into
operation. Where the British legislature has by its
enactments treated an arm of the sea as British
territory that is sufficient for a British Court, as in
the case, for example, of Conception Bay in New-
foundland, which was on this principle, held to be
British territory by the Privy Council in 1877.) In
the judgment of the Board, delivered by Lord

*R.v. Tano (1909), 14 B. C. Rep. 200,

inte, p. 227.
' Direct U, 8. Cable Co. v. Anglo-Amer, Tel, Co. (1877), L. R.
2 App. Cas. 564; 46 1. J, P. C. 71. As to the Bay of Chaleurs
sec Mowat v. McPhee, 5 8, C. R. 66,
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Blackburn, the whole question is discussed and more

extended treatment of it is not called for here.

It would seem clear that the soil beneath the
waters of such arms of the sea on the Canadian
coast would be part of the Crown lands of the prov
ince into which they penetrate, except in the case of
public harbours, though it may be presamptuous to
express too decided an opinion upon the point. The
proprietary interest of the Crown in the soil below
low water mark along other parts of the coast is of a
very doubtful character, apart from express legisla
tive declaration;* and, as already pointed out, the
Territorial Waters Jurisdiction Act, 1878, is silent
as to proprietary interest. There is merely an
assertion of jurisdiction, both past and present, for
purposes of defence and security.

(2) Inland Waters:

The waters of the Great Lakes which lie along
the boundary between C(anada and the United
States are usually spoken of as inland waters and
the Canadian *‘ realm ’’ extends to the international
line, with as full territorial sovereignty as over
waters strictly inland. By treaty conventions with
the United States the free navigation of these boun
dary waters is open to the ships of both countries.

Criminal jurisdiction has been asserted and pro
vided for by Canadian statutes from early times

" B. N. A. Act, sec. 108, schedule 3,

*This question is much discussed in R. v. Keyn, ubi supra,
and proprietary interest in the Crown denied. See also judg
ment of Duff, in Re British Columbia Fisheries (1913), 47
S.C.R,atp. b

*On this question of title, see also Coulson and Forbes, Law
of Waters, 8, et seq.

‘The Grace (1894), 4 Exch. Ct. R. 283; Dunbar Dredging
Co. v. The * Milwaukee ™ (1907), 11 Exch, Ct. R. 179. As to the
Bay of Chaleurs: see Mowat v. McPhee (1880), 5 8. C. R, 66,

p—
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and the boundary lines of townships extend to the
international line.” It has also been held that the
Great Lakes are ‘‘ high seas ’’ within the jurisdic-
tion of the Admiral,® so that the Imperial statutes
of 1849 and 1878 would convey jurisdiction to Cana-
dian Courts over offences committed on those
waters, even if the exercise of criminal jurisdiction
had not been fully provided for by Canadian legis-
lation.

The same territorial sovereignty with propri-
etary ownership of the underlying soil exists, it
would seem, in regard to the waters of the Gulf of
(teorgia lying behind Vancouver Island and to the
north and west of the international boundary line
and as far out as the seaward entrance to the Straits
of Juan de Fuca. These are (‘anadian territorial
waters apart altogether from the Territorial Waters
Jurisdiction Act, 1878; for they are not *‘ open ’’ sea
and it is only as to a three-mile belt of open sea that
the Act of 1878 was necessary. These waters are
““ within the realm ’’ and the underlying soil is part
of the province of British Columbia and held by the
(‘rown, it seems clear, in right of that province; just
as the soil beneath the waters of strictly inland lakes
is 80 held.”

*See 11 Exch. Ct. R., at p. 181-2,

" R. v. Sharpe, 5 Ont. Pract. R. 135: see ante, p. 238.

" As to public rights of fishing and of navigation in strictly
inland waters: see Re B. C. Fisheries (1912), 47 8, C. R. 493,




CHAPTER XIII.
MisOELLANEOUS IMPERIAL STATUTES,
Bankruptcy Acts.

The extent to which the British Acts are of
colonial application has been considered hy the Privy
Council and the House of Lords. The Act of 1869
was held to vest in the assignee in bankruptey real
estate of the bankrupt situate in a colony.! The
words of the particular sections were *‘ lands and
every description of property whether real or per
sonal *” and *“ all such property as may belong to or
be vested in the bankrupt.”” There being thus no
‘“express words,” the question was whether there
was the ‘‘ necessary intendment *’ required by the
Colonial Laws Validity Aet.* Tt was held that ¢“ if a
consideration of the scope and object of a statute
leads to the conclusion that the legislature intended
to affect a colony, and the words used are calculated
to have that effect they should be so construed.’’ The
scope and object of the statute was determined,
not only on the langnage of the Act itself, bhut
on their Lordships’ view of the policy of the
whole series® of Bankruptey Acts as being in pari
materia, and it was held that ** there is no good rea
son why the literal construction of the words should
be cut down so as to make them inapplicable to a
wblnll)'.”

* Callender v. Col. Sec'yv Lagos (1891), A. C. 460; 60 L. J. P
C. 8 A Scotch bankruptcy under the Act of 1856 (19 & 20
Viet. ¢. 79), would seem to have the same effect

see sec. 102
*28 & 29 Viet, ¢. 63 (Imp.); see Appendix
*The Act of 1849 had been held not to extend to New Zealand
Bunny v. Hart, 11 Moo. P, C. 189
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The natural result would follow that the dis-
charge of a bankrupt under the Imperial Act may be
pleaded as a defence to an action in a colonial Court.*

On the other hand, it has recently been held by
the House of Lords® that a foreigner cannot be ad-
judicated a bankrupt under the Imperial Act for an
act of bankruptey committed abroad. In that case
certain United States merchants carried on business,
throngh a manager, in England. Being in financial
difficulties they executed in the United States a deed
of assignment for the benefit of ereditors. This
would have been an act of bankruptey under the
Imperial statute had the assignment been executed
in England; but its execution abroad was held not
to bring them within the Act. A resident of a colony
is a ‘“foreigner’ within the meaning of this
decision.?

Buying and Selling Offices.

The statute of Edward VI' against trafficking in
public offices was expressly extended to the colonies

by an Act of Geo. TIL®

*Ellis v. McHenry, 1. R, 6 C, P, 228; 40 L. J, P. C. 109, See
also Nicholson v. Baird, N. B, Eq. Cas. (Trueman), 195; Fraser
V. Morrow, 2 Thomp. (N.8.), 232; Hall v. Goodall, 2 Murd. Epit.
(N.8)), 149; — v. Irving, 1 P, E, 1. Rep. 38,

Cooke v. Chas. A. Vogeler Co, (1901), A, C. 102; 70 L. J
K. B. 181. pe ante, p. 84. See, however, 3 & 4 Geo. V., ¢. 34,
sec. 8 (Br.), which extends the meaning of the word ‘debtor,
as used in the Acts of 1883 and 1890, to persons carrying on busi-
ness in England by an agent or manager, etec.

¢ See Colquhoun v. Brooks (1888), L. R. 21 Q. B. D. 65; 57 L.
J. Q. B. 70, 439.

"H & 6 Rd. VL ¢, 16.

*49 Geo, I1I. c. 126, sec. 1. See R. v. Mercer, 17 U, C. Q. B. 602;
R. v. Moodie, 20 U, C. Q. B. 389,
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Companies’ Acts.

Neither the Joint Stock Companies’ Arrange
ment Aet, 1870, nor the other Companies’ Acts with
which it must be read and construed, extend to the
colonies or are intended to bind the colonial Courts;
and proceedings in an English Court under those
Acts cannot be pleaded in a colony as a defence to
an action by a colonial ereditor.”

‘It is impossible to contend that the Companies’ Acts
as a whole extend to the colonies, or are intended to bind the
colonial Courts. The colonies possess and have exercised the
power of legislating on these subjects for themselves, and
there is every reason why legislation of the United Kingdom

should not unnecessarily be held to extend to the colonies,
and thereby overrule, qualify, or add to their own legislation
on the same subject. Tt is quite true that the provisions of
the Arrangement Act are expressed to extend to all creditors,
and so they do to foreign as well as to colonial creditors,
but only when their rights are in question in the Courts of
the United Kingdom. . . Nor do their Lordships think
that any istance is to be derived from what has been held
with regard to the application of the Bankruptcey Act to the
colonies.
”I‘ I)H'
of an English bankrupt in the colonies as well as in the
United Kingdom is vested in his assignees or trustees. Their

It has been decided that by the express words

ankruptey Acts all the property, real and personal

title must therefore receive recognition in the colonial Courts,
from which it has been considered to follow that the bank
rupt, being denuded of his property by the English law, is
also entitled to plead the discharge given him by the same
law. But how does this assist the appellants? We have to
deal with the winding-up of a company, not with bankruptey,
and there is a material distinction between the effect of hank
ruptey and that of winding-up. In the former case the
whole property of the bankrupt is taken out of him, whilst

*New Zealand Loan Co. v. Morrison (1898), A. C. 349; 67 L
J. P. C. 10,

" But see ante, 248
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in the latter case the property remains vested in title and in
fact in the company, subject only to its being administered
for the purpose of the winding-up under the direction of the
Englist. Courts.”

And the respondent held her judgment, obtained
in the Vietorian Courts, for moneys deposited with
the appellants in Vietoria before the making of the
English winding-up order.

If a winding-up of a company incorporated under
the Tmperial Acts is desired in and for a colony, it
must be decreed by the colonial Court under colonial
legislation.!

““The Companies Seals Aect, 1864, is not,
strietly speaking, an Imperial statute. Tt applies
only to companies incorporated under the British
Act of 1862 and empowers them to adopt and use a
special seal for transactions outside of the United
Kingdom. The reverse method appears in an Im
perial Act of 1908* which empowers companies in-
corporated in British Possessions to hold land on
complying with certain provisions of the (Imperial)
Companies Act.

Copyright.

To what extent the Tmperial Copyright Act of
1842° was operative in Canada was considered by
the House of Lords in 1868, The precise case, as
stated by the Lord Chancellor (Lord Cairns), was
whether an alien friend publishing a work in Eng-
land during the time of his or her temporary sojourn
in a British colony was entitled to the protection

*Allen v. Hanson (189%0), 18 8. C. R. 667; 4 Cart. 470

227 & 28 Viet. ¢. 19 (Br.). See also the Companies Act, 1862,
sec. 05, as to appointing agents abroad.

8 Edw. VII, c. 12.

*5 & 6 Viet. c. 45 (Imp.).

* Routledge v. Low, L. R. 3 E. & 1. App. 113;

. J. Chy. 454,
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given by the Act. The facts were that an American
anthoress had erossed into Canada and her book was
published in London during her few days’ stay in
Montreal. Three questions were considered: First,
where must the publication take place? Secondly,
what is the area over which the protection of the
Act extends? Thirdly, who is entitled to that pro-
tection? Although the Aect expressly provides® that
it shall extend to ¢ every part of the British Domin
ions,”” it was held to protect those works only which
were published in the United Kingdom for reasons
thus summed up by Lord Westhury: *“ This results
from various provisions and conditions contained in
the Aet which could not possibly be complied with
if the first publication was to take place in distant
parts of the British Empire.”” As to the area over
which the protection afforded by the Aect was to
extend, the language of the statute” was express that
the copyright when created should extend to every
part of the British Dominions. The third question
as to what authors could procure the protection of
the Act has already been fully discussed.’

Upon the question of chief importance from a
Canadian standpoint, the operation of the Act in a
colony having copyright legislation of its own, the
language of Lord Cranworth and of Lord Chelms
ford may be quoted:

“The decision of your Lordships’ House in Jeffreys v
Boosey® rested on the ground that the statute of Anne, then
alone in question, must be taken to have had reference exclu
sively to the subjects of this country, including in that de-
scription foreigners resident within it, and not to have cor
templated the case of aliens living abroad beyond the aut

* Section 20,
® Sections 15 and 29,
See ante p. 72, et seq
* (1855), 4 H. L. Cas. 815; 24 L. J. Ex, 81,




MISCELLANEOUS IMPERIAL STATUTES, 203

ority of the British legislature. The British Parliament
in the time of Queen Anne must be taken prima facie to
have legislated only for Great Britain, just as the present
Parliament must be taken to legislate only for the United
Kingdom.® But though the Parliament of the United King-
dom must prima facie be taken to legislate only for the
United Kingdom and not for the colonial Dominions of the
(‘rown, it is certainly within the power of Parliament to
make law for every part of Her Majesty’s Dominions, and
this is done in express terms by the 29th section of the Act,
now in question. Its provisions appear to me to show clearly
that the privileges of authorship, which the Act was intended
to confer or regulate in respect to works first published in
the United Kingdom, were meant to extend to all subjects
of Her Majesty in whatever part of her dominions they might
be resident, including under the term ‘subjects’ foreigners
resident there and so owing to her a temporary allegiance.
That Her Majesty’s colonial subjects are by the statute de-
prived of rights they would otherwise have enjoyed is plain.
for the 15th section prohibits them from printing or pub-
lishing in the colony, whatever may be their own colonial
laws, any work in which there is a copyright in the United
Kingdom. It is reasonable to infer that the persons thus
restrained were intended to have the same privileges as to
works they might publish in the Unitad Kingdom as authors
actually resident therein.”—Per Lord Cranworth.

“ Our attention was called to a local law of Canada with
regard to copyright: but it was not contended that it would
prevent a native of Canada from acquiring an English copy-
right which would extend to (fanada as well as to all other
parts of the British Dominions, although the requisitions of
the Canadian law had not been complied with. It is unneces
sary to decide what would be the extent and effect of a copy-
right in '° those colonies and possessions of the Crown which
have local laws upon the subject. But even if the Imperial
statute applies at all to such a case, I do not see how such
a copyright can extend beyond the local limits of the law
which ecreates it.”—Per Lord Chelmsford.

See ante, p. 69,
““In” clearly means “ under the laws of.”
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The question was afterwards litigated in Cana-
dian Courts,' and the view of Lord Cranworth
adopted, that the prohibition against printing or
publishing in a colony a work protected by British
copyright applies even to a colony having its own
Copyright Act. But it should be noted that as late
as 1905 the Supreme Court of Canada® expressly
reserved the right to reconsider this decision, saying
that it was still open to discussion whether the Par
liament of (‘anada might not be able to override
Imperial legislation on the subject of ¢ copyright ’
passed prior to 1867.*

—at least,
as to copyright®—as the recent consolidating British
“ Copyright Aect, 1911, contains these careful pro
visions as to the application of the Act to the self
governing dominions:

The question is not now likely to ari

ArrricatioN 1o Britisu Possgssions,
25. (1) This Act, except such of the provisions thereof
as are expressly restricted to the United Kingdom, shall
extend throughout His Majesty’s dominions: Provided

z

that it shall not extend to a self-governing dominion, unless
declared by the Legislature of that dominion to be in fore
therein either without any modifications or additions or with
such modifications and additions relating exclusively to pr
cedure and remedies, or necessary to adapt this Act to the
circumstances of the dominion, as may be enacted by such
Legislature.

(2) TIf the Secretary of State certifies by notice publishel
in the London Gazette that any self-governing dominion has
passed legislation under which works, the authors whereof
were at the date of the making of the works British subjec

' Smiles v. Belford, 1 Ont, App. R, 436,

*Imp. Book Co. v. Black, 35 8. C. R. 488; afirming 8 Ont. L.
R. 9. The Privy Council refused leave to appeal

*See ante, p. 63

* But see ante, p. 63

1& 2 Geo. V, c. 46 (Imp.)
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resident elsewhere than in the dominion or (not being British
subjects) were resident in the parts of His Majesty's do-
minions to which this act extends, enjoy within the dominion
rights substantially identical with those conferred by this
Act, then, whilst such legislation continues in force, the do-
minion shall, for the purposes of the rights conferred by this
\ct, be treated as if it were a dominion to which this Act
extends: and it shall be lawful for the Secretary of State to
give such a certificate as aforesaid, notwithstanding that the
remedies for enforcing the rights, or the restrictions on the
importation of copies of works, manufactured in a foreign
country, under the law of the dominion, differ from those
under this Act.

26. (1) The Legislature of any self-governing dominion
may, at any time, repeal all or any of the enactments relating
to copyright passed by Parliament (including this Act) so
far as they are operative within that dominion: Provided
that no such repeal shall prejudicially affect any legal rights
existing at the time of the repeal, and that, on this Act or
any part thereof heing so repealed by the Legislature of a
self-governing dominion, that dominion shall cease to he a
dominion to which this Act extends.

(2) In any self-governing dominion to which this Act
does not extend, the enactments repealed by this Act shall,
so far as they are operative in that dominion, continue in
force until repealed by the Legislature of that dominion.

(3) Where His Majesty in Council is satisfied that the
law of a self-governing dominion to which this Act does not
extend provides adequate protection within the dominion for
the works (whether published or unpublished) of authors
who at the time of the making of the work were British sub-
jects resident elsewhere than in that dominion, His Majesty
in Council may, for the purpose of giving reciprocal protec-
tion, direct that this Act, except such parts (if any) thereof
as may be specified in the Order, and subject to any condi-
tions contained therein, shall, within the parts of His
Majesty’s dominions to which this Act extends, apply 1o
works the authors whereof were, at the time of the making
of the work, resident within the first-mentioned dominion,
and to works first published in that dominion: but, save as
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provided by such an Order, works the authors whereofl wer
resident in a dominion to which this Act does not extend shall
not, whether they are British subjects or not, be entitled to
any protection under this Act except such protection as is by
this Act conferred on works first published within the parts
of His Majesty’s dominions to which this Act extends

Provided that no such Order shall confer any rights within
a self-governing dominion, but the Governor in Council of
any self-governing dominion, to which this Act extends, may,
by Order, confer within that dominion the like rights as H
Majesty in Council is, under the foregoing provisions of thi
sub-section, authorised to confer within other parts of His
Majesty’s dominions

For the purposes of thiz sub-section, the expression “a
dominion to which this Act extends™ includes a dominion

hi
ch 1s

or the purpose of this Act to be treated as if it were

a dominion to which this Act extends.

27. The Legislature of any British possession to which
this Act extends may modify or add to any of the provisions
of this Act in its application to the possession, t, except
so far as such modifications and addition relate to procedure
and remedies, they shall apply only to works the a

whereof were, at the time of the making of the work, nt
in the possession, and to works first published in th 805
s1on.

28. His Majesty may by Order in Council, ¢ 3 At
to any territories under his protection and to ( , and, o1

the making of any such Order, this Act shall, subject to th
provisions of the Order, have effect as if the territories t
which it applies or Cyprus were part of His Majesty’s do
minions to which this Act extends

Parr IT.—IxTERNATIONAL COPYRIGHT.

30. (1) An Order in Council under this Part of this
Act shall apply to all His Majesty’s dominions to which thi
Act extends except self-governing dominions and any oth
possessions specified in the Order with respect to which it
appears to His Majesty expedient that the Order should not
apply
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(2) The Governor in Council of any self-governing
dominion to which this Act extends may, as respects that
dominion make the like orders as under this Part of this Act
His Majest