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CLAULKE v. LONIDON STIUETl IL W. CoU.

Damzge8-Qwnlrn-( roai îju riies of 3!ajjýp( r Iedl'oî)i a

atetrial, iiioni the flnîîg-ii,, of a jurv, in favour of plain-
tif Frnti (ark- for $ý1.000 dan)age"ý aad of plailitiff ,ohiu

da~e he4r 11mband, fo)r $1 ,200 iaiais in n aetioî for

I~nJnt~ a~allgcd îud foir 11~ -c-. alid l'- iunrrîil by,

'rh~appel ~vs ,oflined to tlîî ground that the tlautges-

I. } ý lIliiînuth. K.(' andl(' l I 'e eV, 1,01111on, for defen-

J. F. Fal, Lndoit, for plailltifls.

rrejudgriwrit of the' Court ('Moss, ('.4.0.. OswýF,(L-
~ MACLAREMEREIITII, J.;.A.), WubS delivt'red b\v

(>SÎERJ.~X. .. 'i The, action was~ originalb 1', rough
k' lantut ranc-Clr1î. ablout- to reeover dhjautages for1 Ill-

Jun~ ~u1t4tilet l>* rea-ou thîe alleged negi igence tf dà-

YOL VU.O..f. O.5-14
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pa>ý,ing from the lower to the upper stej) . theu tar wsSUdj-
denl1v started and shlo was, swung off and throivn to thet ground.
Th1o reuit was that hier righit arm. was badilv ro in1 3

paelier shouider severelv anmilher knee slightly hurt. She
butrdgrotat pain, was in the doctor's handas for -- everai

rnonthlb, and the arm and hand are îîot Iikely ever to ho again
as utefu1 a~s they were before the accident,

Aftier counsel had addressed the jurY at the ofoseoft
csthie Court suggesttd- that it inight be welI thiat plain-~

tiff' huisband should ho joined as co-plaintiff to ax'oid any
diffhculty as to the wife's right to recover damages, for the

oxessineurred in respect of the employmeilt of a nura-ý
durinig her illaess and for the~ doctor's charges-, etc-, and hy
conse4nt, iind to avoid further litigation about teeat a
other possible claims the husband might have, it m-asag
that hie should ho, and ho aecordingly was, atdod as a

TIhie ap1 peal, fromn the j udgnient in favour of theit wi fe i > an-
,swered,. in mny opinion, by the recital of the injurie-s -he p
pears k> hiae suffered. It may bc said, perliaps. conqside(rim<
bier age, tlîat the amount of the verdict is liberaI, yet w<> -,ne
caii say that it is extravagant or more than a iiurv ivt
rea>onably rnight, under ail the circurrstaince(s, properly &i1u,)W

The hushand's rage stands in a different position. I[,
,sustaîned no0 personal injury, but has had a vedc *1,
large,(r thian thiat given to the wife. AppFr4entlyý he htad nu
thiouight of sing for himself. the oxpectation, e\vidtently 1eing
1hati the expenses lie had heen put to or would inuur in tit
fuitire- wouldj 1w recoverale in tho wife's suit. Hla i vt

titLbod to reomrtedical expcnses, soîue- $110; whiatter
hoý thouiglît resnal a bis dauiigliter for lier srt
as a nurs, an for whîclî wlîat per to ho ai e-Xtravagant

chagewa sggstd; ant aso, Iîiîîig regard1 to thet rjrj t
thie parties amidieir po(sitioniii M iFe,ý a nroii;nah1e suir for tjj,

occsioal ervces shuldit o thoug-lît thev woffld 1e k ce
sary 0f o on to asitlsWife in the bousework,

iiiaý hoprpe sid( tl1fat il, respect of aIl theSeý matters U.
la iot> dec tol justify a verdict foranfîg keuc ,

'114 appewal as to> the wife's judgment î.,. terofore, dti%

As fo the, huisband, tbie :tningn J1dgmon i bis r~
iiuiit Iii set asîdle and a new aiSsessîinent of d1aiiage oý,.j
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z_ý ùotý ai> -4 mucli of the appeal "~ relates to hîmi being
iwc defrndant~, in anv t»tvnt. But if tlîe husband plain-

ilff i. wdlling to acecept $400, w hichi h"~ been a.lready offero1
~y dfexdnt~,and the latter are still prepared to pay that

nm, the judgimt may bo entered accordingly, and in that
thûi branih of the' atJjJe;l uilI also be disinissed with
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C.A.

OSTARLO BAN'K v. O'IIEILLY.

Wurehauae R'ereipIsý -PFari iw rship - Ba nks and Bajiki-r
Fraud ~ -BankAc - Liabilîly of

Parhws-Banrupfr amift.uw&lency->rontissory Notes

1pea «v plainiis from judIgnint of MEFRInTH, J.,
aý1t dé. trial, dimi 1in lc action.

PlaintIfTý' aimi %va> in recover froin defendints, or son
of them, aý me.mbers of a partucerhiîp caý,rrying on at; Ottawa

ibe biirne, cif wart'lios n tind thu name of "*The 0f-
lAa ('old Stoýrag, nd Freezing(yo, the value of a large

-iuantlIty Of ptgs utr adeîee
The satement of d-aimi aIieged. iii substance, that de-

f.nejnts flic Cta (oId Strae nd Freýezing Co. issutxi
%V;I wr-ehouse reeeipts 1() de(f(ndant .Jamecs A. 'MacCul-
loug, wvrub thv anth tlei, her(eipt on Iis aceoutt

of the goodx neîtine ite tecps anti ateknowled,(ged
tfryalie i te gotb o 1 ii rli -îgegate $;19.715 ; that

Jlsruuflugh assg1vd and îilorsed li h' art'house re('eipts,
t.) plaintiffs. icniIrîin of inoneys lent and1 ad'vancctl
1, tbeé arnount ai i3,5.0 nrluding intArest; that plain-

tLr dnlyi dvmandedý( thei duliverv of the goods. but.,xcp
t( tb, .extent f$,330 dftintsngleef cd anti refuseti
l, ellreér the( >ame': thaýt (in t1- altnai efi defendat

(iditipail- . wheng.r thewarhuertcp~wr tofftred to plain-
1,% Ly aY of sýeciiy fior flic btivnees fllv and frini-

J~tyropr4ets1I1ed that 01,~ quantitv of groil. înentioned in
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1î lit a i ýt1111ZLac beit U cci l', CeÎe il 1 1to c il 1 1 W c J arI c a 'Il
îhi cneucepLaintifls were nuc to 111ZLU thc dvace
but th.. godsuru never ini fact rceiediii, trc a1d llatiL
ti iffl« ufrId damnage te the extent of $3i2U.1anff

t lamn-d pIayment of this suîn with il)et ojd~nn

Defuidant rank O'11eilIv dertilud tliât iw î, a
il)ht fýIrin c(f the Ottawa, (old Stracau Fc, ig

allie tat plaintiffs had agrced ïiot loateitt o
lita asý a partner în tliat 1om 11 1in r-~Pc cfT lcrai L r

i -o ry \-ites upon which plaýiniifll lIcru it-iin ýuing andl, fur-
tht'ýr thiat il the warelîouse receipts wecgie ,Ievweý
lateralj to thie promissory notes; anid 1-w pluadedI thieSau

of L imiatns.,ll ti
SDvfcndant Gcorof lci tIll, tlnie1 I: tht' llcgal-m ofth

passedl ne itie. Ill the good' to ILintffr. lit' i-o pea
theI StaItulte of Liniiatious, bu itlintrndoti'

'I'lî trial Jud wIel that dfnatAîbiv '~
WaIý flot a1 mcluiner of Ille patcrii cnw a

(>old Sterage auId CI)zug('., am lin f'ýaqitw ý
t hai. DIeendant Mac;loug wa nl cage thal

' l(cJtion) wa isii- as agaim.t ail tii1w fnd~~
mnd îlittsappo-ah'di a-, against ecdn Faka

A.i. yEswrh .. ami Glyn Osier, aaio

Ir. 'M. Mowat, K.C., for dcfczîdant Ocer)ige 'Rjly

G~. VF. Iffend1trson, Ottawa, for dctîatFranlk W'el

1iîe jiudriginLntif the Court ('ss .J.O., OSi.ER. in
RO\, M x .R JJ.A.), wvas dc ierd v

Mos, X~.O :Jtappcarcud thth i- arlv part o
181>8 defend11gantsý VIrank and (ieogc 'eI1lvwr naý ~ j

sýttrag l '_' - in, e ss ii -ýýi i t1 cit i f Otaa ohe r 1ntcmIplaî ý
I.x t4e-Ill n,- 1Il1 m bilues l mb t l rnhs \N h( t're ou m I

i4tpaat prt of11;11 tht aine i ui ldig. 0nebrnr ws
ccn If cf1 bh usiness f or mi~-o nrlatlu~
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b~nc wa il uotiu aP j -'L.,d storaice andý, w au- buýi-
n& Ili .Xpril, a1i ý tetu resuitut'! oitii lltween.

deknarn Yrak OBeîl~. eorge 0'Ueif1li~ ni JTames A.
MÀc idoug, h1  attrwhli liait been îîggi ililuîe

in Mntral.becaiiei, a 1,arthler iri the eoun~~maii pro-

~ faled tu tx o raîeli- wereeariedon ~ -parate
aad ~ 1)tnt U~i-1111 1 lcfvîlxît \l ulogîhati 1o

1n~r~t n the ~oragc r th',ou V011line,.-l. m'i roe 

separale buok'. et aeeouîît for it li ofîî t'ieiuat ul

we~crdid t dfetdvit George (Y M-i11.wo receix cd
titei u beaif t te sorae l,-iîe,'. Jt is louch in ispl~uhý

wbthr dfenýidalt Frank U 'Ilev was a partuier iii the coin-

the arangeuînt fo l1w paterh)wit h huiti w;la thaltý thîe

werem to o-' diied ~i- c,' ut. lu Iiimi andi( ibu oher
~O1 -r cen. etec tliklîîtiîîî Frank arid Cvorue, O'1illeiy.

Qai theother i1, mi w o lat1ter <oititd that eemln
Fran O'It'dl W~t. fot a partiter in effther hirauchli of the

buMfcS.Il tý i\ r probable tibat he was a partner or. lin-
mncilI~tt14'r~ttd l botli branches, but, at aIl t'venits the

e~duce~tîpot1 t findiing of the trial J1udge that lie w as
apturIli the. sturage aind, warelioiUýe branelb ut tîte busi-

nes. i uieh ineodinft hui- ttuet tn )facCtlloulgli
whc h ua~inucngbim te go mb hie eouniwo and

prodce rand etmit bu~iue~-, ie v ;i partiier freni the

Whie McCuleulî li partiýiier iii lthe cotiiîi,on int

prodc bra1b t lue fiul acoulilnt was kept att 1,pltifs'

b.nk lix couteOf duaiIg war that, for te porpose of

cna~lng ixpii'tttt"tih eI1tcî lte prod ice in wiîieul
t~ev~er deaingpliniffs; gavet iliet a huie of credif iii tbc

fo ~ ~ ~~~ln 0fanoerrat o ir aceeýinit, Vroni t ime t,. limte
plauf*di'eU11111 fir proisu noýte, thieprcdsf

1)[t-hoilell thunwee 111(1u~e w il 1 w lic i ofîrg thei

fittaua (Id Storagre artd( Creig(O. I)v deedat(eorge

tu cunn~i Mi hîeuebuime.- Fese va re o uise re-
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<-ipts wcirt- front tiine to time indorýued clxr to aInd Il pxý1 h.
ca1ted with1 pativa proissory I10tes wveru ~~u~

Ew ineth-d1~pc wa, tfiar, the warehiouso reei t> c
indomedýn t,> plailntitrs by defenidant ?Ma(CUulou,-, and~a

u~uporncosIya memiorandium of lix pýOttckatiOl ign 1-
dufenldilatGo O'Reilly. as mianage'r Of tho, .. oi~

binswith a ceûrtifieatÀ, of valuation byv h1m, washad
lio plaintiifs.> The prcesof thek di>(( 1t > %t «er 1at ý, .i

the dilt of the eomimissionj anjd p1rodîîeto husne,,,,on
-o* w hich tu dealings with plimnt if wcrcý eatredjo ýjI4

aridoni. Tlîh, eourse of dealfing eniue o
1t-ý9s, to [)() 190. Ail thie transaetions oYi thi1aw 8
ami 1899! wuro reîlired' ail closoid up. Th,,c tastin-
%ohýed in this action oxtenld froi '24th April 1'o 30111

i 0,and arel ere>(te b v 1<) xaeos ecpsid
and ix ot herîcd s bolfore (cril)ed, ami by 11) prmi S r%

noenradeý on behalifii of ttc eomnîis-imi and prod1u-e b~u
to the ord of de-fiendant MaeCullougli and îimlors-l y hi

anue l cdn!eog 'lîl for suîIs rpr1 ,nt;
the ggreate$30,00.In or abhout thic latter part of nJ

1900, Ille buic, ot 1ito d0i1filtc, theorg we'ri
sîomlx'~xcii fic artcrsand MacCUtllougli rtrdf

the patcrhpad ýLhortI.atrwrsdeedn (o..
O'Ileily lct Ottwa. TIu'se faet> worc ouuîeedb

dfnntFrank 0'R(eiIlv 1ty plainltifs' managiIer, %%ho tlte0,
iipn wnt o Ilt waeioiead oi licig th'. g.b,ý JS

store1 t icrtained tý It 1 hure wais ý a lrge dicrpte 1bý'17 M
hum' the i nd the anî wnt p.ifif.d in th lit-

hom eý cept. - odnl lie assurued osj __

poolitig olle LÂ'W i , ilie man wilo liad iween Mne .
lu ontnuein chrefor plaintifFi. Sbeuni

f(endaxît (hoir v'?il wasý induced to returu, ami Ile tjý
cha;rgeý for. 11laintitfs. III the enid soniëcthingý like ,, o
reai 1Z( ýCrd roîn t hc goods1 in) ftrlicrmide eig
ace(oiunted( for. Aftor plaintlirs tookpoesin the I(g[,r

chnsBank of Halifax, whieli hadi( obtinedl a iiudglten
aginst flic Ottaiwa Cold Sforag ando;i)( Freeqzingý Conmav

isudexeution thereon ani(l suizeld (lie IIId 1nlcwa~
house. miponl pla1intiifs c1laiminig tliem, initerpleadeor pru,

cýdinigs were taiken. While te wcro peningm p1aintiff.
weri, deirous o!frcrn t1e tesony11oI of doeendIlit Fwmk

O'feiU. U exresed is rchinûc to ttfv letho shcýj4
comyp1icate, hutseif w-ith the Merchants Bank of ITaIiflx, if
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ai appared tat hie w;i as 1îàbhl to 1 iaùuti1Ft- upoti , promai-
nofrs. li tlr 1to rclîtIOx e thu- (îtîiilt v, andi, as

plsizitîff ~ ~ ~ 1 txtae ' bîid eing a-urutl by defenîda.nt

Gog 'Retiliv thait thei tw o b iîe~wer, s.eparate anti

disunct, anti flo)t sen' ure wh,2tbýur de fetîidant Frank. w as-

inirete i th Commltisrsion businecs or Dot, hie iiu-t a

jetecr ta beý wvrit.ten 1)bv tho p1&tutîtf-' solicitors to dteni1arIt

Yrank O'«Ruiii<«ýsolticitor a., ftolows:

"Ottawa, I)eù. I 5th, 1900.

M. .1. (;ormiaii, l-q. Barrister, SwOttawa.

-Iliar Si,'eare instrutet by 'Mr. Simpson, tîb.

msna f ofl. th Otr atk, that the batik has no0 evhleîît c

thi Nir- Fraik a'lîi inetuber of lte con-ttin-sioil
p.àrrï,erilhp 'kilwi a-s lte 0ttawa (.old Stoirageý aud Freezitîg

ompan ,1 i-h h ti abito the batik ujpon certain proîîii-ory

now ý lto th u rnt about $30,000J, and he lias authorized
ut undena a- oi itîors tint behaif of thte bank. that the

1hk wii(,lt iittÀ,itnp to, hoiti MNr. Frank O'Reiili abit' for

jý -,ad riows o;ir anvl of thein, as a partiter t the said ti tawa
'olid sto'rap' anti Fretzitig(' ornpanv.

N our., truly,
0'(iarat, \Vyit, &- Osler."

Theintrplatlt'pitteîg were afterwvardL, settieti I -

fu-11 pîaiitjit- anld theiXI'rhat Býatk of ialifax the lat-

u- yeeiin a rion0  14 rte of the gooth' ",oi. Plain-
11ffsfahiî ti) ibtini paiii of the,,ir edaiim, hroughit tiis

, 111f trial Jug'fountii thiat (lfenidint Fratnk O'ReiIiy xa

IIpartner in hot1 hrui-e,~ of tht', business, and, iipoît t1ie
;ienc a( dt'velod ;ii the( triai t.here 15 no pooil groui

fora dffeen eoîei.~în.If that were the soite tefente,
itwodfollow thati plainiffs wvert entitled to judgmcnt

a. laimeIl, in re'jpet of tht' warehouse rt'oeipts. Thte Judcp

diýd net tl(qil withi the, dvfeute, of th(- wanl of validit-v of the
w~a~,hu~oreeîptt.But he heIl that the letter of 15th

Decqnbr,1900, froin pla intifsr' solic itors to defentiant Frank
cBiy solîci1tors 'Was thi' diflicultv, in plainitfs, wv. le

w*si of opinion thit. if pIaintiffs were wiiiincr to take jutlg-
men-rt against gdfe-(nant Fak0'Ieilly ripou tht' promis-
>aov note>, it ah1ould hi, g(ranitted notwithsgtantling tile letter.

Butainstiehl' a1s plainiisr aldheret to the letter and dbi



711E ON~TARIO WVEEKLY REP0P1.ER,

no ekjudgu'leîit lpon the proinissorv iiote( euu~dr
thair iloie ust hold, as lie dîd, that thl,, e î il, 1 na~I

uneoditona dielirgeof defeiadaîî rîî Yedvf

Éal on he n1 - ce hodýag and tha k.iiehqý

receîp~.. heiîg onv ,cîrity for thepîî..1r otw ol

flot he hl able upon thel cul(w iii.g n o:
dt whidh ihas been exigu-he. -Vterfr d 1i
heaton.

Ipnthei appeal defendaîîts, beie rlii pon the,
groutakon h tH ral JugugdsrnI htitlho
unt ia 1;e been1 foundi( that lteai Iuk 'lilywaý
partiler Mi eIthîe hrnch- of the bwi1wý.s an11 th1;t in ail V ,l

theý waeoi.ecep cwre invalid hau not gi\un lit
conh11ldiiile 4. %tl] the, proýiioîi of i]( Bailk Act. Il was a

ured1ppa1-rnl for the first tire, that ilheril ni, w' 1ui-
cienti p Otat the promi were not ini the 'rhn a

;i1areadvi1 satod, tute evidence fuîllx idii 1 id~
of prnr inl the storage and w r1o~ uie,,if llot

in i te ona -ý and produce bu.ince, il> wel I.
And there ro-main nol ' eon quiestion deai1t with ndt1

two, uthefr-. fot deait w'ithlw i'Y 1trial *Juîge. liela,t - lot

t lateer nav be t lieotîe ini law 0* tlt. l"ttl'r, i
flot, bu i poti tfue (eVidenclai t it l w- tue1 iniitention u'

wlîiîî te prînîsory ote- (vre givuil. or te reluit-e Or Iis-
chare iif~adunt'iGeoge >'leillv anid ,Jaîie,, . MaC

lo i rniaili l roqpuet of it. Iti~ toý ho) boreu
m i î hit odig defendhint Fraalk 'il-scvdn

Ili, pl~itýil at tue falîne whien tlie lutteri wa;s rtewa
tht ierg 0llilv ind Mae('illoa>ighi mire tu ('1ly pvrs-»n

e1(] ll e li to occur to liu of theil(b-
uinlikelv olft Wli.'ýýl\-o lûp rtin. If ]uilias 1,ýtJ
thel rf.uitt il imist lx' hi' 'irtue of the tc-rmîî or hi OUe
Sel f.

uxtini-i! thw dobtI) in rpotof w-hiei kf'1eîîdantl F-raik
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O~Bii~ a'îttal~illîu.but iu rt-spuet i ( . Leîlielnti-
Sfo ~uru(Jleil auJ JIn' A. 'Mtt'liî -utiti-

dùub~iiv hble Se ar fri it-ý t4urli- inituting an in-
tep u P, sinpuS--i Ohn th-b, the'. eliŽ'a l r. t.gie thie

cûfli , munt tjlw ia i in i thle ut ler paril îîr. iii ti
Ouaw UtiSrat aini IYreing ( oniqiaux. The stat-

uZIi ît iii, bainl lia- no ïvidenue t' lai -Mr. F ran k
'~Iii h ient i ie ,u i -o partnrshli k iono.i as

xh Otaa('ld 'LIAt~ aniFu-iîgC uax.w h ii i.'

hiahk w U ii ak ;ipon certain proi-Sory note-, l t te ex-
tn?. ufaotT3.um Jhat j"-. t- parmîum-..iiip is i iabbu

J~u ~ hsenueýidnt tuai F"ranik (leiixis a pu ier'1
~ bt'at-of lhi- t îI-l Ii- undtltrake thar thle baaîk

wmlh lot ateuto lu 1101(1 lîîî able. 'l'lierue- isii tiii, a Suili-
<JL Orviit( oif pýlinti 1 tli aga iiet thle îîarinerbi ip.

aod ho6 w o w'reundubtui~ iitiuier- ofit. to rprevot-
tht lttu foîm lein tea etl a ving aîîv gremîreett

than ac-ovtnamI lo ti The'le i;tnguag- irum-dI îîi sroin

pr~mflipt0flthat Ile parti - wert- tealing m-ith iej I ialilit
Af dcfh-ndnt Frank t>'reMi. andi nul witht- MuiMAhil of tli

lacs t:-YTh irr un.lii tqirtuiuni-ta net' aI rua l r e -i
to 4- Icp w the -aine, f'ulu'. it ii weil esialîîletd, that

iri lJieahlung withi a du-iet Si( li ;i> that rt-lied, upun iii tili,
«-ur-udm ('irunNta-e iiit~ beegartled. In,

Ex. p ýIud Iii l"- Ariniîtagr 5 ('h1. 1). l1<k) w luth rueeinb)le-i
ea-ii 111:111 l'l1)1 l- iduorgitnýst MIL. "aid (hi.
5$> Aler;il], tli. i-~ lut a.,'le- proirî' -) t-ale. t i

a nlt-st lav dYutil in ii rni a reecipt. andJ uke SI l titr
do< s iol no unrîuîr «el il iiiust lui (otj rted w-ifh rt-fer-

enrw ' tur11rouinulii ng eir-ii iistauees, of w hidi titir- i,
Dot~o nu I'nrut n I n luru WuIrnersiaw:-e, 

-,'iX4l. Situiîg. 1- -tutI (1. 54,5» : " In -siueh a t-ast-,hî-
.ril ua luib- t hetriiibi't whuîlieî- w'htt li, f,(' ure

auxuunt~w a rule ilA wIre4. i'- liert-, nu formnailu-<
g»cru, u whîa i.- ru-lu-J ou i, o n agreent flot iiiideýr

Mii,hn lu detcrz-nining t lie elfeut i f iliat agreemnent. thle
wurronn1diing l-i -nni4nnet's tis- lm regarul(d't

'l h it-un-4ut-( in the t'use of Ex 1p. (Xîud (sup]ra) w'. te.

IIIncrl favou nf flt la for. aul aîitsuliit4' releti-e thail
~n hu caefor tht-u th-rt li een a li:iuuuntr of mionur

"01i who as he1ld tu> bua artr urpetof partmersliip
ljjFi.buhun. and hero a to- i ituii-lt iii 0ii- ftîrîn of a i-eceîpu

!0 ho lun layinemu tMin i reliarge uf a gmarantee
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andA aiso or ail elaînxs in referenee tio or iii cuneioniI wili-
thýý partmer>hip firm. '1'here was a qti~ton w, li(hr th,- re

leasd detor ý%a.s a partner in tact or aikseni1 partuer
merulv, and( Bacon, Chief Judge, field thatý îf he( was ni an.

otnibipartuer his releasc- would ncir dicia tht.ote
patnrs view quite tplcbe thi~ sC

,In viüw therefore of tht.ý ternis of the ltetenr~~
of t1w transaction, and the surroutiding eircumuùetnces fitl

oIffect may bc gîven to the letter b.v coffiig à- prain
to theo lïability of defendant Frank (îBciiIv. Sùie iilo Dewat
v. Srln,18 Gr. 633, partieularly at p. 636.

I' reslt i,, that tixe debt as seiurity forwhd h
war'1xu~ereeeîýpt, we(re given to plaintilfs wa> flotexi

gi nhd nitiIIcxts anti plaintiffs are~ etitledý toe)
botfit of" theý seitie if otherise valiti i11 thoir l)iIndý

I)fnathoweve-tr, contenti agains t th4'ir \vlidiit ýaýn,
arguew th)at thev were flot acquired, by plainfilF, ]in ýllh mlan.-
iivr ;is t(> pass the proJkerty to thern or ofratii to tIIO

goh-rrentier the rveipts legal se(curîtî in tlhe)(Ir' hijandj
There- can N(ý no doubt that the delnsand traniSaerlIgIn

throughi %ichl Iaintitffs acqtuired( the wathis recipt,, Wvert
hoYctt by tem in gocti faith, andi that the int4lei Af

tho partics %%a-s te iv to plaintiffs a valid seuivfor th,
ad\Ivanýe' hehte were niakig, in order to ullable. th#e
maiker Ic f the. promIIl'orv nIotes to) carry on) th1. conniýýýq

antiprodce usinss.Their amcunit with plaintiff- a
actIieý rllunrng ccon Fri tinte to tinte thlev ieu
note ii ani ;[t th. same tinte indorseti ani hypteae &e
hojuw, riveeîpts as collateral secarity. Tht.- proc-t'teds W"r

pcuito flic credlit (-F the. account, ani t1wro wiasii q,sti
flon upon the usorer drawing cheques or paying out o r
than tht. margin etbiit when the( accountwa pnd

l rga,ýrd te the waýrehouse receipts inow ]r in ustionl
TOe \Vaý traiisferreti bY indorse(ýrnenit ant ns umto

hyptheaf o centmpo)raneously with tht.o dîseountll o-f
pronîissoryv inte mie bY the. holders, or ownri cf tIxh, wa,
biouse riecvipts. As a result of each transaction plaintif
at<juirei ;ntI wecaime theà holdeers of a pro)missor-v on~
\%-IlhI tht., imakers were liable, and I he latter receivet il, thý

exirentacc trnt te pr oei f th'e dsonat ne j
eration thetref,(nad a trajn.fer or hy'\pothieation of a %,ae

bousnreeipt There was therefore ii negotiatien e! a n(,fý
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8.nd an wctujal i d-ance at the tiniw of thc acquis'ition of the
waiveuserecvpt.NO doulit it wtt.. theý case titat 011 mîost

occsios wena disc-ount waý cfeu'I thec accolunt was ovipr-
drawn, but thjat %va, in the eoursc of deahiing and the cir-
eumsitance4 idi iflot dleprive the transaetion of its 1uharute.r

ofa ne-gotiation of theý note, for the proceeds w,-re, pla, A
f iey a th dpoi' the e ntoîners<, and the rangoui

the accounit ,conunucdio ii, 1wfore. Theireiti lies the broadl dis.
inctbon bwe tht 5 iua- iiil L1ed v. Baik of lainiitoil,

o7 . R1. 4:35, affirnmeud Mi thî Court2 A. R1. 132, ami iii

heSupirmo Court, 'sS. C. R. -M5, a distinction whichi
ronde-r- tis eaý.e ana1ortolus to the dleeuiio f the Master of
iii, I<olls i ir re ('arew*,ý E',tate, :31 Betty. 31), to whiçhl
r-,f-reneiis 1a> h-v1 the ('bief J ustice 1i the Comnon. I>ea.,

in2i(J. P. at p. 439. On the sanie pagei the ('bief Jutiue
sI~ses is eas nfr thiiikîiin it imosbeto treat any of the

ni espctof whiî(eIl the, sce4uritivs in quet-ticti w ere
gvnasý haing l, 1wl Ieln ngciitîted," in the sense ini wlîieh ftic
i-m ii-used iM set% 75 1f the Batk Act. Hie says: -It is

tru, thiat the, forin Wtts gone ilîrcugit of taking the tnotes atît
the amoutît. cf tliim to the ürodit of elle' of tliu e ,-

li,11.5 iu conltent joramtecu..y w -ill titis an t-quai amîoutit w aýs

piacgedi tie 0h, deh-it of another cf the eceounts, and not a
farihtng of tlw, aimounts which thp oe representcý1 couid

ho ttahedbv ,olnr «rtade avtilaleý by hiin for auxv pur-
Up114, 1w]m hi iMl hriîg te the lefendianits anti ]cav~e for

~1~iil o dli-ount eustmers plper whieh would entitle
hwt rggiti] iii c-tunt No. -2 for ail ainount equai to) that

,hlcih lie- frise e wîtitriw."

In oherwors. te poceds f the disccmit's w exe 1laued
,Ontjreiy out oif flic control of the etîstomer, and lie couid

mao ne Se (if themi o\( ept, tipon furtiier securing t1e aitoutit

Ir ýuhidate of facts exi-ts in titis case, anti the decisioti

T nitwasý argd "Iith4 at the ahusrcip Ivtt
b given b ' he Otta Cold Storage amil Freezing Cin-

pap, f wbiceh dfend 'Tfant ( Iforge O'Ileilly was aL ilmiinie., t

wa.ý a giving (if a wairehouse receipt by tue fîrmn (f itý, owti
proe4rtyv ta one 4 its menihers. Buit tiiere were t wo iinc ilt

firli. Thait by which tho wa-,rehouise rece,,ipts er gve
ya,' ne(t the, irii te, whiehI t1ihey were giveit, whiitl enitAed

of theý defe-ndnts Frank O'Reiliy anileog ORllily andi
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thu defndant Ja-u A. Mlac(ilougl. lle 'av- Dot et twmibr
of tP, stoage and mansmwu~ flrm, n hih (Sonîd jf Ce

Ail-ewreo~ rce-qpt> were ivxen bvý thei laLter- firm tii
iMa('ulu as crý cîn tire CfhlIiu adproduoe.'

firm, the wnr ofi the goods. [w o di>1inlet ontixios 'Were
dwaing with adi other, andi defendant qGeo Q'lleîly il,

111ug hewahos ruceipt.s on bchiaif of thli ae and,ý
warehoxî- ýii flrnwa- flot in any ienî-c giîng reveuiits ' f

hi-~on prperv "within flic ianirnu of i bsc i)u
Ili'.ofth Bank Aet.

BeoeIhe Juiiatuire Act there ilight havebe dfi
etilv b v reasýoni of Ilic rifle whieh lirci eated the parI1wrý in
( O .e ofI tradu froin. maintaining- an action at Iaw ag inst

tIiw pairturi ini another ho-e hec hrc waý, a egrnj(n
parîner. But, even under tlc nee juOriiJ,,ienee' a souit

11) 41quitx ieould be xnainfained in aid! of the righi. Anj<
sýine th,- Judcaur t thiere cit ne, reas.oî whvi if Itwo

iriii, have a ùiommoni partner an ac(tion should, noti 1- nain,
ttînc(l hi' ne againt thic other: Lindle , on 1"artner-hip-s
'Ili cd., IF. :303) mnd note (s,); andi se note il Bnsanquet r

11;,I R. R. p. 67;Con. ?ul 2'22 toý 230Inlse

Telast point urgcd for defuý(dants w'az that 1iitîtl
failoil to provo that the goods~ wcre flot in the warohouei,~

Pos1'c1sIo Wa.s taken. J>aintilts produceed the a hu
rc lpts e O\ erîgIý produce of the Fpcifled q[1aIntiies l>1aj 1ll.

tiltr' mîariager shwdthat lic fromî line io tinhe and aboýut
elerv t14( wck. or xnonith visitedl tue wachu, nd ee
ilt mod mi[1ppÉsc4 anld bclieved( Iheý îî'cre thure, ZLtnd ho
proîe-d fiat t1hey wero ]lot thevre when plaintIiIstok o

Thson Iic omu, was theni on the owners or kee-pers of the
warehusiit ihw ifthey cold, ftua tley were

Il plCaitf or under t14ir order, and tb producie their r
cepsOr ordeFrs. Nýothing of titis kinid was establishied,
Ini fli re-ult the appe)(al should be alloîv-d, and jiidgnllýll

shoiului bon,e for plaîintifs for the nniount; of thoir Iin
un1'.' deendntsdesire a refercuce to, t.eertaîiï thei amount,

athev\ ijixirnateul at thie trial nd during the argument (ut
the nlpesl.

rIYh 14lmidns other than Anthonv '1il and Jaxjjj
A. OMaeUloug should pay to the' plaintfsý fte eostsý of 111
adt ion îd the appel.
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Ju-NL 29-Tii, 1906.

C.A.

WALKEII-I>AlBKlEUl 0- v. THOMihSON.

Veid~r uuIPur,1haý-r-C( Yotrw for Sal<e; 1,of .I lir
îiyufAytt e 'eutruifor Vender-Proof of Ageny-

AppeLjid b I]iinitilY, fro-ii order of a Dix isional C'ourt (7

O.W.R Il a1low1nig;ii aiplxal bry defendaîit M.LInie( Ilin-
ineron feinjudgnîvn lif jI'LI-r/î r, J., fil favour of plain-

if i an aion1 Ifor -. pu(iiie pertoiîauee of an aloged (,oî-

i~ nad hx he. a, vn'lrfor the sa]e te plaîntiff4 of at

hoMal]d lot Mn Vulîgoniree(t we.st, îin hIl (it of 'le-

~ont. I)fendîît laînwrto g~i e diead Iie b Ruid
lstte guuy o.,an nurpoaùdioliîpain'V, a writtii antil-

to selto)rirt, and iliu agrveinunt w lîiol plin i-
t~jf~ bugh to nfo~' vas-ignujd h'defendant .iao

Thop~'on '4'lo ain tact c'.n~e thatt eoinpanv, as
antfor illic ,'udr The latter asertit shie mvas not

~nd ~'Thornipson'. contract, auJi( ihe, Divisional Court

'feapp-ell 1%iio heard- b -Moss, ('..TO., <hS1ER, .,RX,

E.E. A. Dut Vernet and T. L. (hurùh, for plaint jt1s*

IL B. Dwart,.R., ani D. 1). (Grierson, for dvfundauLts

(ir, i.. itik théiiijîgniîent of the Fivisional
j oirr '11,0111 h' llirîiîeýd for flic rea-on reu t-hie Chbani-

~i4ir. 'ie athortv o -vl xvs giun v dufendant Hani-
mriron teO the Cii sii \eiv(o. Ille onlv a greemeînt

Wai 0110 dru ''dfnet buu.n -i o net,
1n iiî opi111011, prux ni te Ia i -i-n n ai i t jouiiai or uo

aý'drtrasi was i ,,i ea eoliaturatl " aet

Th-r-a-,ý th,,(iurefore no entref preved, witiiii tie Stat-

uite oJ Frauds % ýi xvîl isî pluilu. andtihei appeal fails adi
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-MACAi-RFN and MEREDITH, JJ.A., eaeh gave re8.,ou6 in
writinig for the saine concIu..ionl.

Moss, (2.J.. and GARR0XX, J.A., alh.o concurred.

JUNE 29THI,L*O

C.A.

CASSEIMAN v. BARRY.

aaer(nd Serrant-Injury to Serva-nt-Neglignciýe,jDa,.
ye-rous IV'ork--Proximate Cause of Onuy#ini~ f
Jiury-Com mion Law Lîabilily-lorÂtnwn's one~at~.
AdI-i-Joint Tort-feasors---Ieath of One-AIct )iin. ff ~i fi s

urvo nd Erecu tors of Dee141cesr I)<Lagus
-Necw Trial.

Appeal by defendants £romt order of a l>ivisionial Coublrt
(7 0. \%V. R. 328) affirming judgment of CLUTEv, J., ulpo
the fandings of a jury, in favour of plaintiff for Inoo
an action for negligence.

E. E. A. Du Vernet and F. W. 1h11l, Niagara ails, for
defendants.

F. W. Griffiths, Niagara Falls, for plaintif!.

Tfhe judgnient of the Court (Moss, C.J.O., OSEGAR-
itO\ý, MACLARENX, MEREDITH, JJ.A.), WUs deliverod4 hy

AROJ.A. :-The flrm of Barry & MuMordiu. voir.i
tractors, çvere constructing a sewer for thie city of Niagara
Failbs, iind( plalintif! was in their mlomtwheni ou is8Ui
A\pril, vior5, hie was injured by an ýxloin oýf il vnamiit.
Thei work waq thirouigh rock which had, to be blasted, foir
wvhich purpose fioles wert, drilled and charges of dynamèiuite
iisurted aind explodedi 1h. electricity.

Bah last usuaillyv consistotd of about 4 hoe.The
rtodadoptcd %vas ho reninoe it in bênihes, an<1 ah n tbi.

tiniie of the explosion theyv were wvor-king( in whait is calledi 1110
iirdi bench. Thie drilisý were opvrated hy' stin. Tedrill

ah hf plaintiiff was at work ah tho timeo of the pl.
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Ï42ô Al (harge, o-f iiie Robert Forsý tii a, driller, and Plain-
t'i m8s emloeda driller,«lilpr Boîli were mewn of

exj~reneein >uueh work.

'11PhereIV i1 fl1 drect evidenet shciwîing exactlv lîow the dvn t

mite hîuh xplodd caie lu o Mhrïe it was. Thle, theor t

!-urUai and apPare'1nt1v aüc,-pte, 1,v buîb sides is titat iii
banga forme1kr benieh a hole hail tnt exphxh 'i or fully

ipioded ind tt th l whiei Fors vtb andi pdaîntil! were
eggdin dIriilîig Ua- tiîîx,îî or verY ijear the sîik of suçili

xorierhol, mith thei resait tiat upon the drill coming la
c)ntacti wvi]h th former charge the explosion tollowed.

'Pie ~ ~ v nelge omlpiaincd( of in the statemtent of ülaîi
%à, inigvn neýgligent orders regard ing the driiling of

rinear the- dynamite whieh Ilad no been exp)oil, and ma
rim aeertainn shether naciî bad exphled before

rrirng ofr peritting. plaintif! to drill hoie.- near the hoie,
whIch hlad bo-en filled wýîth dynamnite.

,At the. trial plaintifT w7as ailowed to add îtdditîonal causes
crf acio uder thoi X\-,rkîtîen*s Comîpensiation for Injurie.
Act byv reaisr)o f deeteplant, superïntendence, &e.

Aeeodingt(, the evdn aiied 1,v plaintiff and mindis-

pttqi, theî(e oidioe areý nlwa v- ear as oucsof (lait-
grand aro av in ii rililite sefon or Iower eîle

if o~îlu.And i1th sailne undi'.putedl evideneco shews> îba.
dug jýtet ityo the drillers 10 search for and seleut sites

r.or nu.w hIf - about lu bc drilleil w hich shall bu clear of nid
bièe, anid ilhat F(orýYi ini diseharge of ibis dutv didi searcli
vithý band andý pick before giving the order to, proceed-, but
foid n oe

plaintiff did not hiinwif searclh, but sawv borsyt h doing

Me. andl thougbit, is bit- deposet, that, as Forsyth wîIs a prac-
tics i, hef netdi)(,ot do so. flood,. anotiher driller, and
bikhs heprcaihu(l b v plaintilf, also gave evidence about
Uicdanerof old Ioethe iiCsiVof avoid inÏ thin in

dnlngnue, and the dut v (f the driller to search. Ând,
poi tu pari of àtetdit Nt a. doposedl, and n contra-

i dj , itfat th ille-r 1I r hiat becti (expresýl Y ordercd to avoid
ai ld '1 e in driliing 1ww unes.

in 40ter respects i!ie evdic unt ohv aken a widc
Tho. 'ltrial reai noncerixed lteu lîappcnîîtg. at onte

spo, 1,1t the evdec tn ini te whole m-ork or s Ntenî under
wbîdi-i the wo(rk wa, betng carriod on. Other- apparently* u-

chpivd.l itoles-1ý we1 -lyrferredi to. andtilthecondition o!
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tJit, 'bittur' used to create the~ spark wi. tn. nude afeu,
%iii uit h rc-,ult that apparently the~ reai quetiîî 'n iU

wk r, 'uîni1what obseured.

1i lie, JUry \found: (1) that defeclntiais m-ere tguiltv of -
Iîcc;('2) tîtait suh egigcîû tonsî-ted ii 111 ngn

rgiiizd vtfcîl of inspeetion of tht work and apin
iii guncr( al; 0wbattcry wws defeetix c; no tare liatI bec t

btîtak niilu 1 titat the chreiii everx lole hadI bui»cxpod.
(3) rio euîîitributory nclgîc 4) d,,aiiiage' at (om~

la\% $t3Ur if unduLr thu, ý4atutco $1,8>(0. Andi tuih aro
(Ii, îîdc ircîc judgînent for t1w formeur sulît, aniti Ili- judg-r,

iiiiit %waý aflîrmed in the Ci ~unItourt.
'flic defendant6 Icontend. ntunog otîtr ingý tht tet

Il' pu( .t'iic linding ot negligence c.dn h ciet
tio ini atiy excnt the danmages are xe,~~

TIlic ai-o (iOntenti that the aetionI ianiiot bc iimiiitl
oýgjinst the oxccutrýix of Jamnes B;irrýy, whoa dhi afrer the

iicidtit iagre iîlî the C)îiioa out 11-1 thi,
jecîùiioii. To hold otherwise would l1w to ignoreý theo oxr

lrii> lor)0 t1whe stte R. S. 0. L8907 cli. 1,29, se.11. And.,
i adio it miiv he pointed out, altiboughI aiîioîîl go

isnl a ail 111 srv tîtat the Pre-it ctio grho ws (Ili of
lItecoulrat- ualrviltioni of xia.sturi amjiI riat

1 imi of tht' opinion that defcîidaîîls' oilhtr obecin5;
welI futidc.1I>lintiff was- injured heeaiii- I ws

%iii 1'ur,ylth, ( oiitrary to lus ortiers andi to Ilu i t' l'
t ic-teuta nId le uoî w1hidli lutiiI nwun, ni
bviuwdef1qndantsýjl( hailot urgaie ,vstcîî of nset-îi or a

îvft. tiu bîur, or I' exerîsl nrio pit re4rnc b olt
hu.Al tes rilight mweIl be coctclit ilici, Mere c' c

tUttýI al iartcl pam but for filc nuls of osî ii thi, ri
îîruiiiitu tanseuf lat is cunuulîined of. Anti' %(-t thevro

Bu int nî ilircbeIot as,(eirtaiiîg or charcîeiziing thli-,
bIte iba issu bcteen lie nIlttîie's

I"orsyll,i' filure.f to find( flie oll luo. le tua or* litI hot ha'.~
111ti ,14gigcn. Tiiere wsit-te lpon thusra, aund pr-

liaIi>- otlit'r d rlct ies,înking-- Il nuol 1;1>\ to fnd th ii hoic lo
At ~ ~ I Ioinin l , \il 1ei),t (i 1ue 11Znglgnj en

IiîTplx tîitt )1* a fellow srîttwulld nlot afetdfnant&
But l -mib he ifrn uie ltc statutel if', aiter

suîi c ilece lcw't III the( pito! t if uneitain aîîhit,
1>\'[ cr pIn 1i iIl. Ani thiti sI llîti haIebetu da] withI!P lw
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jury rutbe*-r thiai ilhu far a-way anatters of sraizds~~teuis
&Lld defect1vte îba1tt, ab-out whieih it ÊS so eaý'y andl so Xln-

I aIý,, th)inktudîae cxcesixc and upo)n both grounds
-r f thie opiion ha a ncew trial should be, ordercxl.

Thcý et, i the appeal îiaouId bu t<o defendain iii any
"Ient. Mkil thue costs of the last trial shuid bW coss iii tite

Juxî,n 29T11, 19106.

C.A.

(coNNýELL v. O>NTAIO LANTEIN ANI) ILAMI CO).

iafe nd ISrrn-Ijr o S'r, eiieeIe

lif rc d4o tif JIcieFiIn. , 1ury.

App~8 lw afcudnt~ r-ma order of a I)ivisional Court
<7 O.W'. . 7') dimissu p-eal bk dvfondan.'ýfrouajudg-

',t or plaintifT fr $1,i in a aetion for damaage.s for
u~hene, thd ef rE MU1-DITH, J-. and a jury at, Hain-

E. . A DuVcýrneýt, for defondants

p. p. Cri'rar, K.&'., for plaint îff.

Th1e4 judgmentiiii of tueý Couýrt < Moss. (XJ.(>., (Is1LER, (LxR-

~ MACLAEN.A. TEETZFL, J1.), WaS delAiV rd bjV

OSl , ].A 0 :-' lulae acion îbrouglit under the Work-
~ cmp~~aton or nluisAct, for injuries sustained

hy painuffhY rfca-n ,ft' deetive condition of a machine

itpeae thatr pl]ainif waa tuaployed in dlefendants'
f~iurvaa~ oeratorof a iumi;îg macine for ttiwg out

3~.* fonta ra~,het.Theý ..11-t w'u, e,(iledl n a roll aud
ii, to th ma hin the w orkmiaau unw'iudiug it front the

rll atnd drwn r 1,eadmgi il Ïuto position on the machine
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table! bcow a di,- or puiteh, w hic-bl, a:. ît i,1 iuon thc sh.
a clor cut out the dMs. The inaehi %y as weî Mn 1%I

andi, ic, diie emuý(,ed te Laul b\- the epiraticît et ale r
theý wom ia'jfot, and ;S uati di-c wtù. ,u l de l

inahîn waiii , in good order, iuld Il irn Il itt-, ii
po- ine ami remaîn luce unti Mh 0erkîaan agatu. >wt ep
miiaeiii it lmtionif i)V repeating thLe tpîa 0

lmuc inee-~~tîu qu,~teî wýlîl hIi ý ýai-mînîi' bud w

adjudiug~ ~ Ill ale iras ih:.t tu deueeed -Il, wil h

If reeaiud lui)-~ ilI îgle wji

tril t , mi titof iI ig pli-( rehgîce a~ -

bee iejî ire orll remedieul

'ili Ilo l ite i oa tua Ii l!vi-î i - e .rth ju ;
tlittt lie IIacin l w la- i n lef i t cd itîn ,I Il i -a t lui

a d il[r îî wa,, l e tilt 11 t ef ali I tîîurdiî.

Tu Iîw l'e i tat SC).I i1 utifX.îj a- tt' a îýe iy

iedl t h 111lt' '.e tf a 1)ilî I le Oft; îî tsul i e Iefe -t d r
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%ial t pat- tîglît tuI I djii-.ted ; antd Mc ht Al,
hallez was evdne httl uai-ine wa-. iin adîittie

cointo ad dageo-.to it -îkiiîan. Iýe-.' ipsaI iîuir

la c srongv urged C 34 MrIiinVcrneL t bat i ieafcAlui

To4na r -. n]ein r--i~ u c rwli:a]
ju~în Ih ba--- dîct î'~î i tale ani.bat ter i ec

-~~~~~~ ýîen , ilt mahn \ttla ig a-e 1e]-ti

kkr, lîtrewoul e gî i w 1-u t ntu-artiîcta- î

t du wî ~rnan sdenai o t rcle.-.ie-.. o i i- (1î S
~i~i u. u th: paîltîl-. leg .tllt ii O i v t i itýiv

nîater to- tticj i t>~ a.-.il î'cf

h r' a-. urgt- "fi i I le a.n,-altn lliu e

aav lt-c<iiiitht tui lme auii' t11Y e-aeî L ji î-
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C.A.

OTTAWA~ ELECTRIC CO0. v~. CITY 0F OTTAWAý

MuniipalCorporat ions - I>urha'anial fEedric*Ji,,

Acqiition of Plant of Gain g Coer-uca of Siipp'y
,q- I>oter-By-law ('realîmy Mbb nul; Paale il f
ipa AYcar.

AppuI l hvy the plaintlIrs froiti judgmntn o>f Boy»), ,e
0. W. U. 3),dnisigthe aetion with cos.s,

T1'iu appeall was icar bV MOSS, C.J.0., OSLER, ý
M,\(L-AREN, N MEIRITI-'1, JJ.A.

\\. Nucsbitt, K.C.1, andi G. F. lltnderson, Ota, fr
plaintifsý.

[' . Shepley, K.C., andi T. Mc\IVeitv, Oitawa. aor,-

Mus,(.J.O. :-The priiwipal refief souglit mn thu ae-tl1A
is a dé,claratioi tha;t thiriee ertain b)v-lawýs pas>etl 1v th Il

fenant' cinil, andi numiburet 48,25 andi%4,
>poutivi-1'y. ivere ul1tra virt-~ of det11nsatia iljtU1e(tlun

to restrain de(f'cnY4ants from aeting npoýn or unde h g
mint mbde in býy-laws iiumhered 250:.3 andti -.

The( C'hancellor uphelti ail three by-law.

lmndur anageonn dateti l7tli Julie, 1901, nmati 1>tw,
ee-rtain perýons represeniiting a ceoinpanv k-nomin as tle (,11

sminers Eleeý(trie ('ompatnY antidfndn, tht latter Nv.r
eniti tled to acqui re ail thtipl t't of f1h0t'M 1);1pinv hilîh rkaj

antprsýonaL l. Th property \ urst a1 shttion bid
maeinryail equipment, heîds )1t linos, ta4r

midters, airc Iamlps, ros arm>, ;1n1( otheor plant 1101s i- y ar
rdequiired( for tht' ditribuition and supply ofeltriy. th

defedant, hving decideti to acquire the'poet ne th'
provisions, of tht'geeet proeeeed t pass \-',w

,21S9, acting, ini ti. regaird under the' provîiisîonf a! a 1Ca
Act of tht' legis1alair, 57 \iet. eh. 75.
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Th~ bvlaw, ait'r tiiî the' Aet:lii anili ;hï agrtent with

tàc ~ ~ 11o !~~îvr lcri,, C'unpanY, .im ila drt'dn~lad d -

cided inthe t"wri l uf lir potiîW u ilu auqîîirt' the pî'opet'rl
and i. a,n in odur ii) Cu 'trfi,- ptirviae prit c. it w as

c~t fo theii -ald -unî, enat'îc 1. That thie corporation trai'

prod il l inanuf 11 trlc, u1 -. andli s'uppl v te, otliers t lx, ru u'd,

e~trxv1- fo anil P1IrPoýi' 10 W'hit'h lii' -ai max be alt-

ýit Ind 11; tha n auqr' thei proie.l' of tlie (î~m

Ek~rw otuatî ani rcontrU't.alter, or ittîptaie the
work~ 2.I n rde 10 rux i~~for tin' purcli"t' tiiereof, thc

~m u $20,0JI tai'hi'Ut rruil ', ani lot' thek pirpoý-u uf

T w-,~ -ill -iiiii du'bunt ni î' l t Ille amin înt Inav i'i'ut

n il onI ,Junt â m ,1959a d 4 i..i

II"*~ folo ci Lii'u'îi di rut tîilt as~ lo tht' preparation.
~~n~~ng.i Cn -~eo iel-'tntr' ai ti)(' ral-4ing of tihe

aç~'aI au'forpaxnîetou intt'rî"4 ani printipal. and for
,ubn~ifl o lte otel of the ratéptLver,,ý.

Thei Iby-iaw waý %týi' 'i1i>iîijtttil ti, te vote' tf the rate-
luý aotlnî %uit h tueitri- î-of~ th l.it aiîtip)al

aý rait t 11.% tu lt vtr, antPýý iý;i iias tliereafter filalli'
hIlpt- conneil oftî'4ndn' on 5ti June, 1905. Il

>-~k î!eýl tuI ail tu ofnîlti' thelii Municipal Att ivitî
Iri13lin' lrin ut1v-laws for tîlùsUite cyf dt'bit'nuîeq

weivçuiplte mtîi. andi rit i-ý not alleged or snu.,"thfat

~he y-ia i~open t»i attaclk on aux' groît ni of irregularity.
~asdui r'gt't're on th JTnîu'. 191),7, uifter set'. 3961 of

th Muiw-lid Air.

Tiiu, auftion %Ui a( eoînit1'nt'ed on 2 bt J îIli' bnt 1no 'etii-

va ~~ii 1n) teianuld '.oa(ýil 4) the' t'lrk of tile Court 'itat-
rngtha lie &tionl luad h'nlirouglît was reaistered within

,tht pe-ri f :i rni['i froni ic( registration of thie in'-law,

a f,411'qu idb ''.1't Tht')v-a is t heru'foi'e prot ectx'
fz'utn a tI13îhl i t Oui' iitut' tof t'et" 3tJ1 uie-;s. as îis

tïuncth'ri,t' 114n juîrisdiet 031 tu piss it. T1ahkei h)'
n~-l. Iîtr i~notiîtn thîe bv-lau' tu nîtt want of jur-

11 pia A(, 1 V'it. i. 1 5. 1ua Is t at dî'i'tntants

mhhu addition toJ Illie PIWer, boyre di ie M\uieipai

LýjhtI and ileati Ail,'î' 1- thereb,,Iy incorporated, have
1.,4 fitdi'' nuanuýi aiire. andt utst and ttppl v to otiuers

fie km f-i moive t' i anti for anx ther
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1-1-t~ to wlîieh te ruîe (an be appliet and t
acquir and hold lani"l, ix aier pou r,ls. ue~' and ll

and( -liall forl anid wjih respect ta suc-hpo ranp rp
haxe ail anti moi Wr h powcrs w iiarle k', ttc, ýýaid Ac t tem
Corrd cn mn"iiipal uorporations w ith repc il, l,iih

heat.i Tlhwi b)v sec. 2 defendwnts arm euîpomrd fbr Wh pm
pu-e~ imeti i Me preiding (,,ion o flic Aev - andl Tjjý
ý\I iniiipal Uliht and leat Acf, anti i tc exere - li

other I poespssseib tii corall;tion1 ini(ýiiNtli l-t1
Jhe objeef-os in] tue preeedcin]g sectioll ef -(]e Ill or amy of Thteni

to issue dehen1tuiresterfrpaal hi 31)eas

htifis %within Ill(' presrit liiit.ý ili cvcry rset
Ltaker poweTrto pr-odee mnaue, alld u

suipp1v P) othrs fo bY undt in theam Weîn oli Acf
Ti- provides- for, thce acýquisition of lauiids, alchiq~,.

o)t]iier property ncsavfor t he purplose, anil, isi gon u
the urpsesauitiiorizeiI P-' fli Acf, it rc< to roie o

flc (seo> debentilius wiflîîn flic, preserib" lîînit. hr
IlotlhIîîg bywic jný p(err.on intenldIg topueas hde

If(ntulres or otherwise interestid in tflicby-law couIld eteg,
ox rstppig o the powers posseei k the flcuel Andj

ils(caely disputed t if Mhis by-law stotI aloîîci. i! UlÏ114
11lot be0 sucsfuimpeacheti on filhe groundi4 of' wlait of jjr

Bufi if is said thiai fl% mubequcnt action of tho euneîil in
passing hv-aw No. 2504, pr-ovidig for fhebr eto ofal

agrenintbefecnth de!fenidanits ani thle Ottawa andl iuijl
Po w i mîîd Manfacturing Coimpanvý, 1bY whih dfndant;,

vonitrl rat wýith flic eompany for thei ;icqîiif ion fromn it of
(e4iltr(al pwrfor- the, puirpose of uii ani( suipplyng it
to others- to heo used, Il% meians of flil rpet aiid plant aý
qoîrtd frmthe Coîsîîcr lectrie Company, reflee , k

11[poti b- No. 48.If is4 0r1,11 ia tho a1ction oif Oie
ýoIlnclil i pass>ing by-law Nýo. 2504O shows ta de"feul(ill

neeriteýndil to ntr uon lteprdcto and lmanufllfa&
tiure of'eetref for thiemselvus asiccv are, aufthor-ized ta
uf to uti 111wiz fhic, property purichaýsid i aniothe(r waY, that 1,,,

bv nieRa of power procnred frorni the, Oita and Hull I( 111 Pow.t
and ManufAdtuing Company. Jn other wordq, that thierl

was a:ihei on the( part' of dfenffdatt t,, maike an iliza,~
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u~eo! iter i~îa1 owÇ-.In ordir to carry out au g1 1~l u

No wih~ao î pu-~îî>udby theIL plea(lingý, nlor i- tiere oni

h ~ ~ ~ î ;,)r aviiaeiir entering upun)î and deuwrîiiuîugiý

Upon ~** 1~1xidiug. tt'ling is pi e:eited but the bald

"f~to o! aw weiier 1he -1aw, are ultra v ires, Anà ii

th~ rawof he twod hougIt 1 h as>uilied tulat the çouiIel

~t~ w ovdfaîli ii ilie heiof it a ad tie pcor wh1ieiî

n ua a~uîin b eer~ ~c.Amiso fr a bv-Iaw -NO. '2 Siý
~~~g~\ ~rn ,Iagewitil Ille Uliaullor tliaît, it was iii fur-

tJ~~~e~~an ~ 'Il o!te rn r n b of tl (.1-(il Ad îu Lqi

yqAbphil w ils t awl il-s ÎuhaliLîîtr. Andl, that hvnig

~ iarP %vu- jur-de ion in pa the hvlaw, ami ils A~ îot 110W'

But ~ igard hvIa -No. 250-1, I air iIalde fo

tha n a~ ouiete l' or th le otil lu, paýl it. Nelîtirii
tJ~,~jx~iaI ct tor îliewh tiiere to, ,, fouiid j}o%ý,.r or

ailort b lui, tha:t iýS 10 purcta-o tusuppIv 0f e1oe -

t it 1w 11-1-.d anI1 pdodlit4e. to he, uýecd in the

Th- j,1mer Ih. ti- rdut , iitýanu fwu t aentd -nc ml iAîi,

To vnr upui tieproee~ ofproduict ioîi anA lan a u

~ndto ~e lotriuîv~opîotlîîeed wnid iiiii1aitfaîturl aî1i to

-Mp:iY to 1 t41~ . i aîliî liaitie ruahi1 iteý- oîsa

juee.fpine a ,cui Ct o thoie pîrchawe o a. sppil Wf the

~wr fro!m anlier f jîrdui, iitl mîaiîufactiuring tioncorru.

An 1 thin1k tha;t by-Iaw o.2P)1 wih h. aiinuîdý a t and

1Rexddf4)r tha piImo1 O i lot within the power4 ý t; '

hy deendal'~.Il tVili, l ii in lIlopiniîon. ai> reuîtîiig a

ajl ad ý-oîd, 1ouA la , :ii other two the appeai shouidn

Flaitiff areontih'd o hi geîorut it, of te alction

~nd lî' appal.uut o~î- o an oeîî-îîîc hle aîialck on

*LA. gav pi atin w riting for te saîine con-

OSLE, MCLARN, nd 31FPVITIt, .J.1A., corîcurred.
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C.A.

SIIEA1 V. JOH'N CoI IS(.

pen.sation~~~~~~~ Ad Ne lee o 'I~ ev n es n

/lioed /o I>fndalls-DuIy of D)eendn, tfi) pyi!

lVageso lu Ilmself

Aplà b) (lef,-idants froîn order of a 1)iv i>iioiýi Couiir
U( O . l 11 0l. L. Pt. 124), atlirming w'iit ai \ýria~IIII

the jiudgMenTt of MEREITII, CJ.., ulpon thie ofdig atjury, in faivour of plaintifs. for $1,500, in ani at ion bol L
hy Johin ihe l alad or 1$ yvears of age(. liw-lI bi father as nx
friend, andi bY bis fatheiýr ini bis own rigb lt. tai Peoe ILIIIZIeP

for injurîfes ~.sandbY the son whileý ini the e p wvnnt otf
dorfendats, mnd for epn.sineurred b Illth father.i asJJý
resulit ofteinjuiries. 1'eby aaprti iHe rd

ofhurraling. He w-as wualv engednritigbt
e> th oi mer 1904, hie was, sent bv Ille fornian of th

ýsbop 1(>oarlyt replace an absent lad who wa thie renilar
hlpeli4r of Greeni, the operator of a hydraulic eti o

builling- machinie. The boY Nwas injiured whileah stn,
ini thie rivetting of n boler.

E. E. A. DuVernet and R1. H. Gireer, fordend k

W. T. J. I.&e, for plaintiffs.

The( judgmeniitt of the Court (Moss, C.J.0., OLZ A
ROWmAA, MEREDITIL JJ.A.), wa~s thtlivr I,

Mos, 1..0 :. Iefendantsg coniftfnio ýtt
(1) tHat there mOS nn viec uponi whieh the- juriy couILIl

ro]r fil s thevI did, tluat ne( CGreen wa< a person in JJ,,
emîvor dfnnt owh ordeurs or irci on - the in-.



s;lEUt v. JoliN I\(,LIs <i.

Lt'g'- g-11 in hî1 or~~ rdittin obu i nfant 1tlaintiflt,
m ~o~vqetiC! o W Luh u ruulied i ilîîjuh; andk 2

a~ nwedai iilt. triai oir aînolîi by . . thie Dîv t-

Asi4>ihe ir-,t btrandli, il tu i: aiplu te itence to sut'tain
rh~finixîs o ti ir and., for thuiao n fail ' andi uiarly

~ xiireardb uedaîîae- it is plaiin front w ,la took

a pru~l o th u~jdvt ;Iani proi- în-t t1iIriai. thiti
>-jni11nreîde ifo a\\îîrd . . . ýP lto 1 ie aduit Plain-

1-f. ndta that w ard w a-it"nud a- a reittîlursunî'nt to>
Iîtfr >i supoe iab)iity for, th! inodical oepnses- in-
ýirri i1 euniiti i i t li tte i njurY 10 hi5 -on. tîle infant

fb.- at-wor naIo b the ju * rv t the q1uestiont îoidre--ud bo
b\en 11 Ch (ilief .1 j1c1, n fier tltev had lbanded iii tlieir

,nwr AIL tU, U, o~ i- uinilt,~lt tliait tiiey iîîienîted
1', theý infant p'Iniin i i- da11g0utn more thaxi

Ahuhit i- aioul ii te1, sttotîtitt of aii t1lit the
aitplaintiff! La'! bupnlit lt gea t!X! -toule( ai

kismnerîgforI auJl, pro<idning, for the infant plainif!l. and
11.1, 1-t h;-i,1 It-r io.-, 1itier lie ntîr anv- otliter it o gaveo

aie ¶dnu i upoto thoe elai. Il'- w.a- exatiied as-
1 ino~,11t wa;i nul questi otid on titis point. 1h- w as tint

eienaskil ho lir1w w44 hiable tii pav~ D)r. Maet(dona.lid or
wh~hr hoIîa iiiurre an othier ex )s r i îabîlit\v ii the

11iat4- r. 1)r. Maed1onald said thint lie undroo lieh was
cale ýiii b dMfindant t attenid thoe infanti pla1inti!, ain lie

inadg ive rd*forence( 1» iinv reiiost for lusý se'rv i ue 1wY the
Tho-r.'[i inifant, plaintifr wt.- 'lot neto o on i

ht appar at thoe infanît plaint iff w as aîpeiîelto
defndaîtsfor a terni of Yî'ar- w hieh Inial not vxpirod at the

datef (th tl rial. Tt dues not appetar %vitetlier the agetient
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oe aJ>vniv-1i ar entüred mbude 1.S O o9 h
161 bu. v.vnif it were, defendanit.,wud cerigî

OpIIIOI cfl>aîv~ouJ., iii lieýgina V. \V. i, C
13:1 Uv oundt' prox ide the infant ptilani1F wît prpe

A2 (S . lui inoks it [Ve Ma'nt dutu 1 propoh MwWrabI
boar, 1cdgnganid clothing diriig th(- tri,11 ofl th aprn

tilîg Ille grae bialnwbh, acvordîng i- tUe ruling ~

thevu, c n apprentýIlle.

fater~ ~ prt, buIalale y U ii fnt linu

hîîn~e1f ltS .1 i97c. 1161, sec. 9;Siflnpson) onl inIalj,ý
pp. ~u.isi; I)leserne .13Burton. 12 (ir. 39Wil..0n -,

Bol,21; U.1, 11195, and e-~tnr ie

1her 114 No vvîde on1 tic rvcrd t) support ni au
for lrýos frice- Uy the aduit plaitiif, anii, -o far. as, the,
artiCm eonecrm, vlainîs on hi bAlaSf it îce Tht eîg

thonpdment unuet be rwede to $10100.

Jt i. ver- prob ble ünt tlUe dliýposiîion of tlîjs Urvailuh (q
tUe, v ase, prp iv 4 iioî Court wouild work ~t

l, ai!l presbut unfortunatelv, a, drfendantu~ dio n«t ùn-
-Wî to) !w b)ouii hy it, tUie filndi1g cf' Ill juiry alid the' atate,

of tUe remor pruvind ps a di'pm~iîion of tue RMalT.

'flic judgmv ti~old hc vaiedhdi.misn thv, iatiýr
as ~ Il rep(t-h>di f the adit pîlaintiîfr wilîui cst, 

Uv 41rcduvin theI dauaesi $1,100, te 1w paid into (Couit f-r
teinfiant plaintiff.

1T110re '11Holl 1w 110 eOrtc the appeaRl t' o t iiion"
('our11 Ir ii lu ii ut
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C.A

Mc~VILIASv. Di(kM>N (). OFIEiUOOIt1

TdtrLhl ut us.% tu fi uo rs id- 111 n ) l a m i -l uti irf

-('ançila toni ja» r). \Vcn. lý .SctIlx ent Juha ref-
t ~ ~ ~ ~ ~ i h1 i-Acet aew 1 <.O ni 1 <. r a os ui t i8fa tc) io,

-nUncu n-- Laea 1;1, r bn II 1 r1i/L 11! ion , foiar.~1Y

F.-a NIL andndnt A.i R. oC-p.rlh pa it. fron

'!~n nt~ STREET jiil.?i ii; rm. th Cor .J., OSLIrvutin AC-

loi>d Iht lid bren pa d t oflror r in, for ertin
of t 0~ ir , wh iv<r ('îlat bail U -.1)o.~'~ono

;.~~~~~~I ehWt"oX.',ad~ . (;a.r, andeoougb for
-ik1eidtùs an

MACLR L\ .J.. : li. loca 1 ti, iokn lfd rn t ilo l1

ion il 1otl, ir ohf 4d ani lhî ;vr"'îa~ i e îaw'nshipro

tif uade tht reOrnsA t Imm. in.i ilf ltîn 2 i, l i nder
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on these land&, a" if the work had been done ini th,. ordinary
course of liunbering operations. rFhe logs fromi thes Iot
îverç. hlowever, inextricablv rnixed w itlî those fromn the other

lot.pt which plaintiff retained a good titie, \-àriou:s ai-
temptswer made at a settietuont. but other litigation and
thle prueieît action have been the final result.

The appcellant took, the ground at the trial and beforU uaý
that tlie landls in question hiad been aequired , flot 1, plaintiff
for hiînself. but ini realitv V and for his father, whio w-as au
ollieîal of flie departînent uinder the Public Liird- Act. and
that consequently no riglît liat beûn acquired to îeu h
trial Judge found, on1 the evidence, that there wasý a bonal fid',
intention f rom, the beginning- that the land1s weeto be thle
propeirty of plaintiff and nlot of his father, and rIeý report
of t1e11i( nc appears fully to sustain this findjing.

Ifeansfurther contended thiat thev hiad ftilly' paid
plaintiff li aùcepting ]lis order for $500 ad sn Ilhin a.
elloeque for $5,457.93 as in full paymenti, whli 1wacep
ainl cashed. Plaintiff acknowledgcd recýeipt of the le1ter conl-
taliingi the chequce. and stated that hie aeceepted t1c amo1ýunlt

aii on acount. The trial Judge lîeld that 1hî5 waS 1not aJ
Bctlcmntand his judgrnent is ini accordanee with the Isw

as hld down in Day v. MeLeai, 22 Q. B. 1). 610, and Nathia»,
v. Ogden. 22 T. L R. 57, and Iby this Court in Mason ii
Johnsýton1, 20 A. Rl. 412.

'l'lie appollants also took thc ground that vurtifivatk
unider thec Veterans' Act could flot be assigaed, and th)at, if
thef 'v couild, plaintif! could not becoîne the holder of so llc
Lanid as4 Lad lween aýsiîgne-d to hirn. Tre deatnetlIct..
inenýts eain wîth theý.se certificates and tlue locations un&r
thein ilare very informaI,. but, as pointed out bY Street, j_,
therte is nothing in the Act to prevent the original lc~
f romn contractilg to convE, before location and cnei
airffr location the land located to tlhern.

Thie triail'Judge has analysed the evidence, and( traced thle
f itle rogardinig cach of the lots in question, and, after a Vau
fi perusal of the evidence, 1 arn of the opinion Tha:t hlis

('Olelusinsarcý correct.

1 arni aiso of the opinion that lie 1wa right in hlingii, thl
thec rnilingl (f the Department of Crown Liandl o)f 1st Fehruarv
190-1, should control and goyern the righits of tbc partie~M
wvas practîcally accepted and acted upon liv them. A litat
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am ay refturente or inquiry as t0 the qtialtity or value of the
tii te teu of the consent order inaAIc hy Faluonibridge,

C.JL, on -26th May, 19iU4, in the previous action between the
name partieS, whiuh ivau dismissed for w ant of prose(uIioin,

wMuId form the ba,Â- of ýsueh inquiry, as, it îs stiîll- alàid
aadý tuI,ýiStîn a-ruumient.

'Pie appeýal ,î duffendaiits ,dould ticrefor(, e hodîis-seà
vith coS-ts

ilaiit 1iff cross-appealed against th)at part of the judgînent
wahkhl upheld tle departiiivntal (rder cancelling the location

(Je thie 1o1t, and giving defendants the logs eut uI)ol theso
ioa ubjeect te their paving for the eost of dutting. t. I
a, f t1ie opiion that thîs part of the judgitnen-t is aiso right,
adthat theý croE,6-appea1 sliotid bo disrnissed with cots

JL'NE 29TII, 1906.

C.A.

MNclEOD v. LAMSON.

McLEOI) v. (R'FIWOIII)

Conra-Mfi ngLocal io-)îcrerq of j ,<1 -

mentbeheen roscctos-Jeclaof o f Inrcsts of (,o-

-Ra ifration7n~Co-wns--olieof Inpeesls of Co-

ewnes-Leetue t Iipie-T?;Z-iii! oul Ore--81ure ini JPro-

Appe al b1, defendant, Herbert G. Law'son frein juultineîît o f
'TEE . (7 Oý. W. R1. .'ý19), in the first action, whiclh was

bIpughlt 4v Murdouh anhcd m Donald Crawford to have-
theuir rights delare in reernc a certain inifiinîz location

wf4< airïes i th tewnï-hîp of C'olemian, in the ditriet, of
Niisig a. nîiing, leas heeo ira, granted ta defend(ant

~iona.Crafor. SîbsquetAt the conme,-1tilnt or* the
aictiAn Johnuei o ani o n Me'Martin were. Radded, as de-

fýdants, P)etena> Johnm MNelcod was afterward< dleelare<I
a innatI, mid Thorna Htarold, is eomnîittee, was flieroafter
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also> adde<i a,, a defendant. IXefendaiît Thoia Crwf-
enwreld intlo an agreement under ,.eal witli deifendantlawll
datcd sth June, 1905, ini respect of the locationi. 1B-v tile

jugetalpealed against, plainîiff-s and df<naîJh
Mvcteud tre mli deciarcd entitled 10 a one(-qtîarte2r interen
Ii the location. and ant injinction w-as girnwd a(ane-d

fendaniîrt ILii son, and directions wetir giv on fo)r th ispo
tin o,1 ihe ore whieh liait alreadY heeýn mincd andicne?

r1heýre wni also an apja-al bY dùendnt Thoias Cawf
frcom) ilue ingnetl the first atton ai1 from tlie judgmeniltýt
In thie se-cond action, which i as birulî ',,. John cLei
againsti Thlomas Crawford . Donald Crwod id Mudo]
Mceod4),, for a declaration thaï: plaint 111 was (t itlcd o al oneta

qiuarter iinert-st ïin thin î location ninoc.Tiie Iiiilz
mciii deelred that0 John 1'd od w a- so c'nt îîlod. ai fr
that Ioma Crawford inîwle lao far a- hi- rî1ný-, antd in
teri-i wure alf(teile.

'Il Hlu11 LeC. at-ion Mex- t-1 î'ie ttzethî b foru

MAÇLARIiN, J, E.ni-î II, "

R. H. Bak, for. W.l MeLeogN', and'I 1A.)ý M
AtD. art, for defldant w~n

rJ,î 11î Crawford. l1'iai

<.Il hi. Wa-on. E .C..mi s.l1 11w H iî-, for î>latutf:

mi. ii-Kay for &ohn ld ant Thon a- iaoiii
A. mf il ro, forl deinfedan t datiI1,0Il

'1r1(- appeals. Ther ý i, ff o tht' lîanapelbvve
fendant Lawso u the ands cane a ju hi-h lini!>4, anr il
tt'li dlkier fn ats arsons ;1,f)ii( thoen. Au appeal(i f)f en
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cics wecre r&. r :e-n SI-port benwie thei trial areL n»x

Squemiumii. WIbut:, the- -peiit iPute sile ut Ille fiWi
~ng~ f faî ~ wii a ite, to ioniut of laxi uîpuu wi ii ili

an 0i deEnitt KY Mi;i ( u lU t n ul. w iii h i alia

i~ -ittted 10 li i ttri'l teei.aid eiintelids tai, if lie

aitiî Joii Xit'~it~i t. tUu d ii i î'y hi ia' firs aci î'e

~la~îîr~ ii itetirt ttI n .e iJt'tIve- it (leuar

quarterO ÏII1rtlitront

il ~ Wý I-d- xrxuttt1u*îi a a , ah!lie i' Iii 1a

a~~~~t1Il adiorzta fit r;wltîl tîî li -aa. li litîtt r lîi- ahi

wa lihi'( itad Io t i, witntit'Tl he Sia. tit ý ii tr ît-et
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a 011-quarter share. The trial Judg(-'s findxîxg' of faut a.>
to the extent of John Mebeod's sharc or iiLoi1-oi shuleb
affiriul. And in the eireuxastances henthe deene
the Statuito of Frauds presents no diiicýult. It isý quit,,
plain ihat Thioîas Crawford was iiut Li a position tg) ap'ply

ioý thu( Urowu Lands flepartiinent for a ln.s:e in his ownl righit.
.1ie u as nuL a dîscoverer, for was lie a purchasur ()f rightý,
it w asonlv as iicnîuieo heata dsoee ,j id ith
14- ae-quesù«nce of the others, that lie could uprtan apph..

c ation. But for the~ action and assistance of the ao ca
iii enhighinu to apply on the strength of their righIti, it

Iouh ihae txxn a fraud upon the Crown for lîjîni tDia
ubanda lea-se. lIn truth. he could- ouly applv asý rteprkýscnt

ing the1ir rigliL,;, and thiese were ortlv nuade over ru d) lii
hold and exercise in trust for flic wliule body of aoi~
To dcxiv the riglîts and iner rt ut is vsociattcwoldli,

f>raud(, on themt ais well as upun)i the ('rown. And it. is el
.. ,t;lxlshed, law thaift he Courts wilI not permit the, Statute:

of Frauids to li ie an, instrument of fraud liv pri,(ludixng
paroi evidence 4iemiing tlie fraud.

Thek case of -Isae v. Evans, 16 Tinics L. 'R. Il;).~
ul relied on by counsel for Thomas Arîustrong. A

peairS front the subsequent report at p. 480 of Il', same,
ýoliuiuw, the ruling was upon the openiîig of couns1iel at ite
beg-innixîg of the trial, and the case w-as remitted f'or trial
by t1w Court of AýppeaL And there does not appear tob havje
been iny acuecec y the Court ofApalnth iw
of thic trial Jug.Assuing the efrete of lis ie,-
ivithi regard ho> t1e act of the case, it d&cs not goveru hx,
for the faüt- arc not similar. There hiaI 1ee nuv i, a;qis
tion liy cither of the parties to tlic acftin of any' interet 11,
the lauds prior to tho grant of t1v, le i o t1c de(f(,jndjt.

Wile in tlle present case there weeriglîts enititling th
toée)h aipilv l'or ani obtain a leaso, ai thcso we-1re in

effect rnadef over to Thomasiý Crawfordl, flot for ]iis own hn~
fý ition, but in order te, <oeure theo rights of ill pirti01ý in-

tereî,tedi. .And in thiese circmnxstanees the view of the tat
uite of Fr id tken in sucli cases- asý floardl v. ilvLR
('Ch. and Rochefoucauld v. Buta,[87 h
1!ii, ï, aplcbe hre. See also BatnV.Mcian1

A. 1. 602, 20 S. C. Rl. 104.
T'ie appeal ini t1ir secondl action shoiild therefoire liedi

nu i5ý51
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%%Jh.en i,,1 TL-gard toCFîîn av'~~xfortIYý aiic l n tht

I~~~~~im~-,i i-J \eedn -aî'oî ~ id as~ hav îng beet cn~ur

bv rau, i~rpreeftiiit)l.anil eoiieealiiîîeîit of initerial
faî,&ydifîda iii a -011. \VIent Ille acUtion w ctIii 10 trIal

thr inpmn" lueo it- î ra,-ed on te lttl-. Ille

il ~mate wîîîoît he kow ctii eu>-eî ,or anliorîîx

rî~bt am iter -î~.'The dIvutnani Tllittîs tu- raw ford
LIl. 'tatIn1CIIt ut1 1dfeiueo cotent> tl hli iocf NvW1 fl tiVing

aIPlte. alh'gatu- '': dtt plaint iii-. >tatenient of elaini. lIn
furmi îhjiý nountet11-1 t4î 111 allir[iýIitiOII Of thie val iî liiv of file

ai I 1hJ), elii of t lit, trial Ilis t.t înîel ait-
ph& fD le bw c di M o lc TIC efent- a Imragrapt1 alleging

nluyisn ip lit plaint, îin tAi> agreeet AMI it wa.s

Y1ip>O. l I. i aiu~I90,aivI aitinf t) 2tî h Febrnry, Iliat
anj apheitppi:f wa-. ,iaril 'I'litinno, ('raw~fortE-., Iel-iaIf ot»

i. 11t.e -011,e1t 011' nI f~îl Pti trial .11îe t.,1tt th(,
plaioti. Pu dr1 gt i t oI u1lc of' tlie- trial ex id-

prsoba vlue ,! t>f i> loa oia i.n roin anl iispeetioît
inad k'hinefant lie ittl infornmation givi n bo lii

a* <>itiiittt>i-.tlie'ie'et uonif. hPi J iilire tleait witli
th~ ue~.ionaitl taonse t), le toiieltijoi that no ttu'o wi

îdefo1r di-claring 11wie tgeinili \,,il. TPle J uifflr properi.
t,-~ aho , IIIWte iieidiei î4'l If ,ýoughit to ra [-e ail

1~bue etweeib o-slîiants -T l -1erv la1te -tage( of 1ite pro-
Lc ýmn - etitg iij> a (lIhi Ais blquîaint Tlionîs C'aw ford

ilneYer ilhough,,it ofi'~ tn duiriig ii proi.- tif flie

~*~ton n' <'nu-tI a ail ifterthligliî. It Inia lie. tili fiiv-
îug fusd fue îîiîidJen biollti li.i\(. di,>~

-ine IsidI 14 heur Ilpoiî tlwe question. Lt M -. Il) inii-îe

antw! eiatba'.nwslt eaîleî to (I 41ýf1>lîiii4t'l.
>agsinjý1 tu, elagu-Bu prîlQal 'if thfl xI'1"ie leaît te
the ~ ~ ~ ~ ~ 1 'an eniliina ha tde v III( ftrial Jud g e. 14,

un t'~e cffitlueiary orl oh ier r,"lat ioniî-lip ttr an v
otiw poitin fx> rdtTliottia-. CrawlfordI ]laeiîig Law.>Iý%s
VO .VITI. 5..I. 1 t
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under any obligation to deal with bini othcrwvise th*ji at
arm's length, or to disclose to Iiiîn the kniowludge hie j-oý
sesseil of the location or its~ probable vaine. lie! did ,L
more than any purchaser of a propertx froin anothev &
entitled to du. In order to suceceed ini lis con1ten1tion it w3ý
incumbent on Thomas Crawford to show flot only thiat g-a
advantage bail been taken of hini and t.hat such datg
arose frorn superiority of skill or information, but also) thiat
there wa" sorte obligation resting on Lawson to make iý
closure of the circumstances whieh lîad corne to his koId
respecting the location. And in titis lie failed.

In the manner in wlidh the question has beeni raised iti
not a case of the Court being asked to decreu spevifie, p:er
formance, and, Thomas Crawford resisting. in wvlieh c
perhaps less would bu required of bim: Walte-rs v. Morgzi
3 ID(.C. F. & J. 723; Walmsley v. Griffith, 10 A. R.' 32.rIj
transaction itiself was one in which ea-cl problvl\ had goýK
rea.son toi suppose there was a certain risk. Thomas Craw'
lord does not appear front the evidence to be a peso ikelv
to be easily overreclied. is occupation aiid dlings soe"s
to fit ltim for coping with others in a lanîd or iingiii trana..
action, and hie understood perfectly tite nature of te agr
mePnt he was entering into. Lawson undertook ili thet risi,
of possible failure of the location to develop iin Peying
quantities. He' paid $200 antd undertook to prospect ailà d"
velop the location at bis ow-n expense, and to give oii-fo
of the gross product., to Thomas Crawford. \rnd it wva6 Il-
until the lapse of înnyîonths that it occurredi t4 Thoua
Crawford or bis ad!viser-ý to set up titat any unfair adivalta,:
bail been taken of birn in the transaction. Hi.- apeio
this branch of the case should also be distnissed.

There rernains the appeal of the' dMondant Lawsoi, agaîjnst
the judgment pronouneed in favour of plaintiffs ini tho ftýt
action.

The learned. trial Judge, whtile, 1plaolding theageew
as betweeni Thomas Crawford and Lawson, wasý of oij
that it was ot binding on plaintiffsMudci e1o
Doniald C'rawford and the defendant Johin M1o.
piears to hiave reaehedl titis conclusion chieflv iupon Ili, vi'
of thef Lands Titles Act, Ji. S. 0. 1897 cl). 138, tl(.h
lit, also (êIt with the effect of the agreernent iltelf, jj
wasý of opinion that, aithougit plaintifs. wer, tflot avàr, ý

theagrcinnthaving been maile tîntil thev tve if o *fj



dav on wich i was, entered int, yet upon. learninlg of it
tLcy agedand inencdt ratifY it. But boeausc Ille faut

.1rariricati Wa, ]lot Cornmurncated to Laxi sou. and li did
n.-i ChanigL lis Position on1 the faîtli of it, 110 effe ct wa' ga ui
10 th1eir actio1n in tlîat regard.

lie mwa, b of opinîion, and inis lie bu î supporttsl by
the evidencýe, thiat Lawson liad no notice or knowledge of die

nbaor iinterests of plaîntitt 5 and John MeL-eod. But lbu
appa> Ilo have proceeded upon sce. ;-I of the Lauds Tit1us

Ag.I. anid ite bave couic to the conclusion tbat it prex ented liin,
fxmn dealing w1it thc land cornprised in tlio ICOse iu any

way s0 a-s to affect the interesîs of plaintiffs or John McbIeeod.
1-1w s-ctlin shiould lie read ini connection Nvith other sectîons

,if thi et whlildh have a material, bearing, as uîodifving the
~~jOfl5ýij (if sec. 21 as applicable te letters patent froin the
C*(.,mn ýjmînsirn land- or ning, rîghts in the district of
Nipisaing. Suiien 1i9 pus ('rowui denises of titis kiud
ou' thle sa1ne fojoting, apparentlv as letters patent granting tlt(
land5 iii fee in certain districts, and ainoug others the dîs-

tr t ii ig And it seems tInt sec. 21 is intended te
appiy ro lessor li-asuhlold interests created after the issue

oýf Ieespatenit fremin te Crowii. TIe riglits that are rc-
,.erre byj 1,Y-s. (41) are iii respect of the persen wlio bc-

omsthet fir>t reitrdowuer of Icaseliold land. As
againit h m where li iý flot entitlcd for his own benefit,

til( regis1tration1 as ir regîstered owfler does net tnake hlm
the owner nor eut ont the unregistercd estates, rights, in-

te~,or equiities of tIc persons wlio are entitIed te thc land
rfý,jrd Bit this de5 net, at ail events in tIe case of

Ianýd8 or iingi riglits in flie district of 'Nipissing deised
bv leýtters pa;ten-rt froîn the Urown, affect the rights of the"
re,red omner to) deal witii third persons or tite riglt of,ý

third persons to deal with thcmn in the absence of a caution
or ueesin tlic case of fraud. The provisQioiis of sec. 10,3

dieste tic,0 initenition ef the Act te permit registered owners
Io dcal witli the landis and thîird peirts to deal with thenm
in respec(t etf the land(s, althoughi it inaY ppa on tIc regis,-
tAr ilhat thie registeýred( owner is a trust4ec. And it could,

*darce1 I., haýve- ben ineddtbat a purcliaser from a regis-
10endt owuer otfashl lands under sec. 21 ýý as tn I)e obliged
tn take. theý Lland ubfljet to unregi-tercd estâtes, rights , in-

its,-" or equtisv n gli lie Lad ne flotice of the ex-
,aaeof anyv. Tlic efleci- would le thiat ne pcrson., eould

MeLE01) k-. LAIISON.
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ý;a1, .1v deal. wit h the rcgi-îer--I owot fr, lo-t tlaiîn, hý.
eOe f whielî theu ere o 10Illeaus, )f a1--11ert:uigm

be set up. ']'he resuit üeh ertainly no-, bu ini accordl wil.
the poliey of an Act ftic objeet of wlneüh, a- av-cý iwe thti
titie, is to sinîplify tites and facilitate tlue Ltamfer oýf land_

Apart front the' Act, the' plaiiîtiffs andi Jlh Ï.L'tt,
joiilg_, as they did in cniablîiin the land,, t) bw \Usted i~
Thoiin., Crawfort], thereby held itu out to tîilr, puri>s a.;
authiorized4 anti cnabIrci to deal m-itl thie Land il- hhuw'
Had they dfcsired te rscx their righrte i.) n~i~j

tras numabent ripou thein to file a caution, wh~hîw
glitf c to do until aft4er the agreemuent with Lwo niat
he ha;d fled a caution for bis own protection.

rrhcrc is no prtc that Thonmas Crawvford (ji a in
in ollýusion with Lawson, or that lie was flot a(i 1 nrg ini theý
rraiisatioen with him n whiat bue supposedi to lit ilt be4s

ïitrests, of ail. lHe w-as doing the best bu ctul o inakt t
bagan tvantageous to Iiieiseif anti bis a.oeî..AIl ;Iis

interqusts were to get fte iost lie eoiiid for hiiimseIf' amIi themi.
Lawýson deait iif the person dulv authborized antii ýjj

powunred te deal with flic lands, and, se far a?, the evdee
di los i e enfcred into the agreenment in godfailli aj

witliout any notice or knowledge of any riglit., IitoreSts o
diii whieh shioud Juave preveîited hfie frovi daigwu

Tliowcîaz Crawford. Andti ie piaintiff., anti John MeI
'4îold b heid boundi( by the agreement as fufll. aiii to )

saileextntas Thonias Crawford.
Thie iîext question is, what did Lawsout acqireiiý hY Viru

tof theareiwt It was flot a terni, or a lauedet
or iinterest. But if wîîs more- than a mere petrsouiatl lc

It :ti rigbt toenciler upon and win and r on.wt and
itiea.But thero is nothiing in the languaige of thl agr

nin to lead te flhc conclusion tlîat an exeuivu\4 righlt
grneior infended te bu conferreui. 'fl i hgbu4ý that.ca

1,o clajînct for i t isthaf if ýis profit à rrnd(re. 211d,
pointcd out by Lindlev, L.J., in Duke of Su' rad,

liateoe,[18921 i Ch. 4l"5, this iîz fot an exclusivo rigyýà
unle1,ss it cati bu cieariy' iniferred frein thlangag of ýjjq
gran11t thlat if \waS sel 1IntoInded. le it- ii (p 8)ý "A

laîI; suci arighIt dof- not re'îtflic' owncor from
f0i -aine sort of thing froi off lus otwn Land: f hle first jýt
niav limit but net excehide the second, Ani ,xCuIivt'rgh
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alih; i*,,iI 0f a 1arth ular baund t*dl1n o dubt lie gIýt'u

1ui.h arîgt 4'alnet hI' inferri'd rein Ilman. w1il ieh s

uo ar 1 jxhiî" le thlen referred te Lor'd ýltnnîjov*

e~~~~1 uhir thitdiif rat of' thlu r:ight te take u',et(%.

We4 oliwý hi l1]4 med 'tiI~tt t Ileht, or i Ili rrui Itl

ofth -prsuni iltaKint' e 1 ra.o andi saîd thart it Lasi alwaYs

b~n egari%1as aleadng uiherity fer ilie trpe-il len thait

11 lra' Oite f lihi'rt V 1 diz ores d1e- net uenfu one tho.

grantto ancllix rgrt dîgem îhviu if th ran .

Ww[MI dt1 nu îtotan înerrupîtti hx the granter.La'es
ragr w~ tereerea rigit net, excluding platîttifl- or ethuers

daîrnng ud 01u:11i. And il etti'. exîtiled te :dlst îAuut.

1k~~~l, blit' ,e lX'li ~ te a-n <vteituo ef Jit'. rights bv

,wl~ f h, liut 11; luse tf tht' agreeett, but. ajart froin

tbi qut 5i f' fact as te wlwtli(r lie eve;r put hiimtulf iii a

i t dawi the' exe'iutio of ~ ti ' teries Ctb lit glus' i t

l- rnIlf cf 1(eo vaguye ai tudefinite a ltrtr te I' cap-

abW cf fr( entet Pttt upon ih the enstrmet lit titat

n levesit iîh atu le not thet' ime fer w1lieh lie uay

10 iiue it--lie met avourlihh 'or hmt it w euld te

uessy iliat lit.hul dei se hefere 31-t Augu'.t. and lie

dift placehnuif iut that positiotn, hi a fermal noti e or

fil- righit rue î'aruun nustr ber î'eîstdered as

4~~~id ~ ~ ~ ~iI onJttAgut u ite)-tilitttin tif and preeeed-

ý in , ;ue adieui ]PrVent 0l1,ti- frettu 11i0g nex'eait w'ith

whLoUy oin tiiai foettng. 'l'U, injuntilei erder. wlîile restrait-

wg Laionfrotut ren ,it re, or tmtnerai, maiil tht« tria[l or

other fimal di-pesoý i tid' e th li Ceiîeu, gav e imi liberty fo tepro-

4,"d 111h11ni11g eptrateut '.th.e te stupervision by plain-

tîffTan thi' kep og l acuus Anîd under thte liberty

tjjju- gul't't operatilin have4 heen carrîid eH prebai te the

tinte..jj '111' restli of tht' view of tite righits ef the'

here- t 1- ilithîi iefufndarnt liwnwa- entîtled te

wiîh) l"I opera ionnder andin lit a'erdatîee w'itlt

ùp. p1ri kf flht' lgetetuntil 31:LAgsilliltif% and

defndntt 'henît (rau% ferd andt 1Jehnt bcL eîn et "i-

tttI~d t onc-fouth c aj tliti ore or mttwral mined or takuii

Ill to th1At date, or. etefeî of the va1le, &, thet*'v niav'eet
pjlintifs and dve uT' lltotas ('raw'ford andi John M-

J.odi art, enititllc te, ail înned or tak nene that date, sub-

jsect. houi-'er, te. the' allov.neeý te, defendant Law'sen ef the'
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actual working eýxpen;e> of tIie operations, silio. ilat dae
and to a fair allowanee for his care and trouble in1 eoIIectý>j
with sucli operations.

'l'lie judgment appealed against will lie var-îed so as ta-
gIve, et to the coniclusions here stated.

As, to the costs, the disposition madie by tie learnedl tra
Cug of the costs up to and inclusive of thue trial shouIl UC

be dîsturbed.
Shouid a referen*e lie 1ueces,-:;rý7 in order to duturxujIag

ato the expeuses andl allowanees to be mIatie to defendan
Lawson, the eosts, of the reference will be rescerved,

I>laintiYs shouldI pay to Lawvson the general costaý of th~
appeal: ail costs of andI occasioned by the contentions ojn
whiehi he lias failed to lie set off.

The other two appeals are dismuissed with costs.

OSLER, GARROW, and MACLARFN, JJ.A., concurroci,

MEREDITHI, J .A. dissenteul.

ANGLIN, T, JULY R,10

CHAMBERS.

LIT)DIATIJ v. TORIONT1O R. W. CO.

C,,.sts-PosIponemenI of Trial-Poivers of Judge in 'ebe

af ter Trial.

M[otion by plaintiffs for costs of postpoinmntý uthe
tial or this action by STREET, J., aind TEET/EL., J..,, lýý
tivel.

J. K. Cook, for plaintiffs.

(11. B. Strathy, for defendants.

ANGLIIN, J. :-The motion is euý d on thie g t.1 th~
there is no juirisdietion in aI Jildge in li anilxwfr to inajke tý
or-der aSked. As to the postfponeinent hef'ore ttrettJ »
materiail rather indicates that it w;1s bi> intentfion thaft there
should be no costs. As to the postponeinen hefore, T(eeteI



ALLAN r. McLEAN.

J., xi~-~eeonUj1oul prohably have 1l ci delt w itlï eitlier by

ml, itting- as trial Jiudge whun ilhe airi of the youinger

piamriff wa~ tina1 uI~o~e f, or agan at li trial bt-fore

!- Camulr w huj-.\ 1,n îia, action or th ýll sciior plalinît was

~ni riedl. laîntifir aqppcar 111 i,, have a-kdfor these

lt!Wsll 01111-1r ,c'-an N cithur a-. t rial J nde nr as a

Judgt~ n Chan luhae I na-v juriS-iution ta deýal wit îtîern.

~r~r 'il neio ca-t- of tis- ar pl lut lirn.

C Lm l vI. A3RIi, i 906.

TRIAL.

I0,rPii I) yIslun - 'eîos Knioirdje of Insol-

r~~~~ o i 1 1f Kiowledg'( b/ T/IOird I>erson.

Aûtnt -tad a chiatcto rtag datcdl 28fihi Mýarci,

i9O~,rnak v ~icrgc . Luagoad ta defendant Mcelcan for

$~&i, a fruduentandi %,lif a; agaýin-t tie plaintiff as as-

ain~for, thi bunfit af)t>î Circdýitors u of rg Il. Àuxagood.

.1J. Druw. G u( ]pl. loir plaintiff.

W. M. ougla. RA., and J1. Watt, Guelpli, for defendants,

N. Jefru~. 6nelpil. for, d(fexîdaxî Mueeai.

vxS .:- 'lhrargaor Levagood, caile to

tG14eil ini Nuvernhur, 1, andi startcdi a piano buîsiness. le

àae dOsi)jt in dfiaxt'bankX an 19th Noebrof

$4.and ;t h Dhu uiitbr caîîîîînced buîes v131-1

I)etmbe th co llwa.s overîlraw n. A discain af' $140P

u-al! lati ont2tli 1>ueîbr but tlic, accounit m as ain over-

;Il 3rdl Jînorv au ma atinnced until Pli FebýIruary,

when riw oIvrrîf w- cxc by Lvao note. whichi

~asdiMounedfori23.. 0 andi tawards the uind of March

thee as al, ixrrf f $295 andi anr out-Standiîng note for

$*253.70:l aldintre iliaking altogetlier over s,500.
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TisJ cdaîii was coul inulalixý pressýed b tue ian ' of thýP
bank, and, about a wckor lu) dav. before th îrgg a>
given, lthe manager inîtcd ta tflic ten~.ru b
Pa id. T'~ lîtnlaîtgr Liwli appfied to eunat Mban <

inak a Jon for 1*jeag-oo)d by NwaN of (hte îîlrîggt' t

ing I urtiuci î to hai e takenl place except pits-ueo
part or the( ii1 mnae for pay nient of i1ie clain,- lnil
the.( inormngi,- of the day flic chatte \\orgae i- eeu~

The4 maae ent for Levagood ani iinsis'4ed upon amet
aiid 1,výagood1 consentÀed teý give a chatte] argge n b
nman;ge thenl went out to fln(i Mel'ean. Ile 11et. imi al the-
door of the(. bank andi brought hini into Ili- privt lu f~

heeLu\agood( then m'as. It wasý therearnc th1at.Iv
goýod shiouhIi gne a cliattel nrtaeupon il i tcki
tradet atw1 his hlousehoid furniitture. Iljc l)riWtcl( 0
ail hi- l'et, or the amount of Ilis indebtednessý. % Ihit I waa

&seraiedto bc $560, and that the proccediis Of sueh"I la.r
should bo paii to the bank . . . . The~ Notgge;Is t

rpaei atil there executed. A eheque was. ilen ri b
defeiant MeLcan, marked good liv the teller of file ibank-
aiid aneito Levagooti, who imnînediatelv handleti tho salm,
to th mnae of the bank. andi it pa,ýsed to t1iv credit tof

'11wî evideýn(e eleariv shewved that . . . fthat fhe tomaij
was> imaie at flic instance of the bank manager for fiw xrc ý
piurîxîse (of raising a smn of înoney to pay 'vOff Leao 8 in-

deîtdnssto the bank; that MeLâean knewu icl Plir-s foýr
wivihd fiie Joan was made; tînt the whoie transaeiiuio»
earried through ut flhe instance anti for lIe benefit Of tile
ban lk.

Il fls aippea;reti that at the time theîotgg a
LevaootiM'asinsolvent, ani lie matie ani aISSIgnmnen01t 5d

aftcrarti-on rti April, 1905O.
I r ifei tînt fhe manager of fIe bank h rvaant)j

to bejve ni d believe, fIat Lev;igood Ia ini finiiillci
straîlt5 an11i wa1 oný fIln eve of insolveney. Il o~n
appeur ththLa ad titis knoicge limiad no a j

qtrvwhteera, to thcte of Lcaoo o tl- property
be~nu asin Iini if thiere, were any liens agains1.t it, fl

niiewo 1timîseif to ]e uîsetI withouit tusinh
bank manager for the uiurlt>o ol raisingr thîýý ilitlnt



I~L IxEI 1./IL N.

t0 ~ ~[ the litli ;1u( ýIh lule an .t tNiR lit iLud

~ood Wa.- ï l ii i w Ilil lit nci Ittiiiuc

IM~t te ordiarv '- ut a i tt appix ing fo'r a itîaî in tiî

u~u1 uv ati hiaîîg thai Jua aninaking application
o!n ~1w-~~lt. t wmas t lic (ase.ha li ýilÏ rçelîît1 to [l

whue tafl4lti,1i. W IiUt t i it o tht e part îc- w a- tliai a
~n lwl!-li mati loyj Iht'-pt Lil tîciilirtt to e Iltank, antd.

a filt, Oi t lI-knî ltmi ht if thit Itan liai tic îniit
dr itl iio th aîk il %voniti te voiti undter t Aet, as- mainst

The ue.ion1 whe t le 111- uaa fail % witi n (il )ill v.n
Wibon 17 >.HI. 1, or lril, v. Wil'-oi, -uS S. C. R. 207.

Th, faet- areilt itientîticati iîther ease, but, having re-
gti tlw hf Prui lpin poiî w h ieli I îiiticrtanit Buirns v. W il-

ýI, u- did. 1 think Ilie Jtreseîit t rans'act ittn failts Nvliii i

i Inil inipo','il, to say Ilat the ailvanee w a.z mialle bota
w I~aoot.I t -a-s, ln Èfaut, matie for the batik; at tlie

44evo the' ai t theu siettotf thle hank ; andi Il.
badthenee-u~-ar eteetof iefati mat dlavinig the otixer

i llink that the tran'-actioîi eannot standi, anti that the
eh&tel nortgge si1oult le dulareti voidi as- ag'ainst plait iI',

tueat~~igeefor cretiitors-. witii eosts.

MEE ilH (. ,Jutx 4Ti, 1906i.

WEEKLY COURT.

Pi, KELEIIEJI.

JI'LI.o,~trrho -I>e'is -Eefatul- Peu' Simple or Lift'
Lia e ih OweuIru IIitCoflr-" I)u' iiflhant Lairfi

flsue -Dea ifl Lifelimpt otf TI'sttr-Lapsr'd Devîse..

1oio Ja,Jie Ielehtr t1ie votinger andi Timotliy
eI1rfr ai -unînîîîr ortier -wruiun certaint <1îîî.'tiîn
~iajng upo , %h % il] o)f Janites Ielclier flice 1(er.

1.I1, ae N(. for tut' applieants.

W, . loulîî-.K.e., fttr Jute C. Keilher.

W. . Md~letînfor MarY .Juîne 1\eler.
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MERtEDITHT, (X.:TewiIl of James Keleber îs dlat£-
7th .June, 1,S51. 'F'he testator died on liii Februar,155
bcing the owner of lot 6; in the s~econd conîcssion of dijvisiogn
t'. in the townsip of Guelph.

1By bis will lie gave, devised , and bequieathed( to fils sdon
I)énis, Keiitr iipersnui propertv and this lot i;, t) hiave and
tA, hid the lot "to him, the stiid Denis Kelcher, liis hoir- and

a~gsforever, subject ilevertIi i s to and hgdad
<h1a rgeaLie with tle annuity or xeurlv retnt ehargeo an4 o ther
cond1i tien,, " thereina fter " nentioýne(.-"

Following this provisi~on are lequest.; of an aiinnuity' to th.,
te-taior's wi1ow and be osî f pceuniary legauiesý as wtefl
;i- jweeiflc legaeies of eertaîin of Ilie persoxîal propertv of Ille

Ite,,tator. Tlhle peuniary legacies are niade pa ' able, by tho
&\ iýee Denis, and tle annuity is charged on the lands dý'

vised to liim.
Voiowngthsebe-quests is a provision in thei-e Wvýords:

1 f iier Mýi Ili 1111. befj(ueath that in case my said son 1-kl-
Nulg licir shalI dlie withîout lawful issue of bis bodýy, that tiloi

and in) :uehi case the Iawls, tenerrnents, hered1îtaMen1ts, all'i
prinises hereinfdetore given, devised and bequidmeahe to myi

said >son Den.iis KeleIier, shall be equally dîivi(ldbewee i
two -esPatrie], Kuleher andi Tîmothyv l{lelidr hribf,
nientioned. thieir lorad assiglîs îorever, on thet ternu4ý
eharges, amefs an(] conditions liereinbefore retonjt
bK îpoe uponi iin said son Denis Kelehier."

'I'îlotll\ Keleher died in 1852. aud Patrick Keleher ml
15th Jnumrv 1894, and Denis Keleher died in the earlyv part
of the prset ear, without ever havîng mnarriedl.

Practîcally but one question M'as discedýý( upon) th liq
ment, viz, wlether, in the events tIat bhave happenerd,1 llpou
the trite construction of tle will, the de ise toParîk
Tixuoîhy Keléher took eft'eet as to, both or efitr of Ihen.

It was cote-ndpd by Mr. Blake that 1)eis Kolehor tdxk
ani estate in ffue simple with an exeeutor'y dein fes 10
P'atrick Klee and Tinioth v Kelelier i n ihe eveit. (if Deli
Ke'jlher dyînilg wîthout issue of biis body living at his djeatl
ad] 0le conitention of 'Mr. Douglasi 'was: that Deni, 'Keeier,

havîng-- suirvived the testator, took an estate in fee siml
absolteC.

T]e 4udes 'fMr. Dotiglas's contention dipneup0eý
theý refrnrce Io the death of Denis Keleher wvithouî lawfui



RE KEI.EBIER.

i~~u ofhiboti be nglîcto 10 h to hjî' ticali in the lifetimoe

Th t~,atr aitn tt~tite't Is-,11. the Wiill Act lias

no pplcatonai it Nv-ùL tîtt tiîsptted that. aet'ording to the
r~l~ pplicble tii w iii. uniess' there i'. 'sonetlinig lu it

wp indîcaie ilaf)L contrai content ion, if tift' evuit upon whiehk
l Pt .%ii, to o > tr hap}'ncd- iii the lifeti une or after thio

death of thotiitor, ilhe estate of Dt'ni' Kelecher was divoe'.d.

Mr. D gissargument w as that thiere w ere ini this w iii

j»dea*on~of ii(,I ii couýL irr intention, andi that the' provt-

aion1 thait Patriuk ai' 'Ttînoitltv, .houid take, as tute xvil de -

dat1 01, th enscng'.PttV11ent4 and conditions boere-

inb lr ment inoti to h1  m iîpsod tipoi my stud son Decnis

Keehr" hws that tht' te.stattr ita. referring to ilt', tieath

of Dent. in his owin lifetiit... ..

e ti b enitiei to pre'vail. \\'hat the te'.tator- inteitidci

to, de'ilare h!' t he w'ords~ upion w'hich reiiant'e is piaceti as ex t-

den lngth conttrary intentiton nt't'tssary t o d spiatie tiîe gctî.

eral ru,-', 1 tliînk, that, if Patrick anti Titnothy took tii

laii. hy houitl take it subjct't to the performnant't of tb,'

ubiîgatotis w ich hoiat iniipos;et Dpnienis iii so fatr 'ti

thos~ obigaions 4 hati tIt hen is'rtI i n other w'ords,

thattht gift to ilcum .,otiI ottke aw'av the benedit wii

hointtie.i for luhidow anti tlito ieg;t-eo. l'or witoni ho had.
made ~ ~ 1) pri]'o b is wiii. This -. ouîts to ho to ho a îttor'ý

rcasonhloxil.as to bis intentioin titan thiat for which Mr.

t ii ho oblissrx'et further titat w'hoiro th,-ctao in-

te.nd41tfi W cft' t li doath in his own lifetinie of a beue.
]ifr h used1 language w'hich, piain1Y shiew'od titat such w'as

1 cOtu'hrî'fore to thic tonclusion that thle reocrence to

tbi.dath of 1X'ii is not, to bis ticatit in the lifebitue of the
1àteBttr,

Ifaiig' coin ttu1L conlu tsiont, il is unesryto tdoter-
~nine wh tltr lî gift ovt'r i.. atn execttorv îe iwo a re-

gnandr i fc ato anosat in tail iii Denis~, wiehl depontiS
u~n hotier bc ontigett'yprovitiet for is att idt'ftnijb

Iaiiýur1" if thje i~ of Jei', or the fitilître of iseat, t

deî f t'ifor, iutiw (,vents- thât bave happeieti, hite

rfýSu! woîtlt folio' ini 'il iter i'a'ý.
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Patriek, haxing sun-ivedý tbc testator, w-as, in mv,ý 01pILniJj
at the time of his death . seised of an estate in fee, simlple iu.
une nnlivided hialf of the land, but T1inothv having'-died -I
the lifetîme of the it,,ator , there Was a iapse of thedei

tu Jin) of the other und'ivided hait, w hieli w as ilerefore un-
dispused of by the testaitor ani passed to his heirsý ai law.

Ifth- g-A o ver bc ain executory dev1:ise, the tact that tîher
wa aps a te, the share oýf Tiînioiih« did not o-peratte .%

pr liotth whole estate devîsed te Deni, f'roni beivng t
ulpon 11wie hppeniing of the event on whieh1 the gifît over wa.

te take etet :Theobald on Wills, 5th cd., p. Oand c:eau
ther cied.The gift over in this ease w-as of the wihale
est te de-s DuIenis, whieh Patrick and Tiniioty> vwe, 47

taein teýe simple, and, not as ini such cases as Gateniby V.
Morgan, 1 Q. B. 1). 685, where thec prior estate was a' o>
-imple and the gift uo-er was of a lite estate only, to .vliïc
cases a différent rule applies,, and the prier es-tate, is dieq,
onlv su far as is neccssary to gîve effect tu thec gîft over.

There will be a declaration of flie righî., of thie parties in.
accrdacewjth thec opinion 1 have exprussed. anld the n

will bed paidi ont of tlic estate.

MEErTICA. ~JLLY 4'rH, 19ji

WEEKLY COURT.

RE CHUJICH.

Will - ('ontruetion - Leqaries IoNpe, ni i, a
(hi idren of J)eceased Nepheivs andl Viec(eg Chi1dren ýf

I>rosPredeewsî'ing Testa tor-Cumu lallieL gar
ficcny of Ast-hfe of General Lqce~,
duairi Blequest-Persons Enltilh'd( bu ýhar?-é.

Motion 1,.\ the (cxeeultor, of the will of (ilN,)rget ('hutr(î li ,ý
a summnary order deeniigcertaini queinsl arising lipon
the ivill.

W. E. Middleton, fur the exeentors and c-ertaijibe
fwîiarie.

Bý. N. IDavis, for other beneficiaries.
Mý. Cý. (1mwron, for infant henefieiaries,
T. N. Planlii, for Joseph ('hurcli.



RE1 <Il!set l.

MEREDIH, C.. :.. 1fy fils' wil ù'i t1î ý taIo di-
~~~i h~ x.qups Io> pev ic Meslud and i -. lifeiilu mit

Salnti duv\ise d !I ;1 j - nale dal iI i i ita anti p ir-tt ai
~aW to hein, Ilut IU-1 1, -tIi ani týolIveU it illitt llol)ei

ad iti ide- aniI i -i lt ffici p rueeeils a i fol b ws-

whm~r of WIî wt bW gin n su uauh tof îiîi lawfut nI i eîuiw
an at iiunltlAl' an,1ityo tol li i e ituforu, m1e thui dleir

-iiare, -,a -lit. uuli ilivitit I Itu i tiieir t iîîetliving,é
.harî.anti îart'aliku îXttt tit iiîpiîui Jot pli <burelu, Nwlo

dmiît~i nio i lue i iildJrun of Josîephi lnri by liis firtt

wîfi',ii, -tiare The m-el lîu.' i w bîxîanglittr of
ibUlt~ (irii nti iite iI, ittwiîgi tur of il arritt E jyi-

)mtI 11o ;lne ] n rt Ii, 1ý-i, uîes Io tii tt kiiow, to te eauii
givn te 1îî of $4lat~u i g'ix e andhtiti tjlih t)

The ýa!d l;torgu. ('huit.ufE-e 'i eu,\Cýit le,ý yiti. a ntl die

~~id~~ li ](ui t>t tue l1 1 C plia . algent, eui t1 lt li

~ t~ $4~i abotutlv.AI i i, ier- atit te-itiie tfiiiv rui
n Il pt'oii i-lti. r;ilttn luri Illte -aiti leaje ia
henpaixl, I i1 ixie alidt iîtnaii t u tht iiuruîni>efoi

7n;i!iz-d leitle i b ixý itieti itt ith in t1 ai, -i a lttId
.part, alku.

xx, -Itlo dauitumi Thiitia- Chîîrch '* î- Nîiirtilia A.
Jokanidtt i- a nieee of îl elatr tuei(,Nitiowdauiglîtur

"t liarrailt IR~ ninl - i, Nl i l a 1 toi anti :Ie abtu is a

jîwtt' cW th W4ao, nî uot't'(l amni I ani Chaîîru

'Ili. fir-î ilti ontil for i, lr ina itz f u u ite, eîil-

d~~~~~nll of deest îjiu-aninetttiie te NG iO liadi
du~Ibefot lte \ ili wn;[ iuuatîe,;ll ae nItie tu lite legaux of

$tue U~ bill thir re(-petiv liarenî 1lliutîl aie Ii-ueil t'1titted
1- had theben t. e li,,in ani h t ie iu(îtîrol.

1 afin 'If "Pilionl huitI l1ut t1 iik'-lion) 1111-t *)ie anweli
ihu n'gflî . ''îl lauuag iof tb' iil ily uî poi ili t li

411h happt'nîiig ;0ftur tue' \%ilIii ia ate ant in d lite i i mt,
fth'. p'-tator. Anti ;it iît aiîv ttf ttun ilt ie tîre niie"

a t d oin 11,1 ;oa lu inl ud l il îtî wl i. fîi) n îe t j e n t e h

Thie llOex1 el-l oo i wl- tht' Igaue MNati li A.

menîîon i in m U, Aî.i ti tr wixtnt, ivlteur M'o hum evaei
'ire 1un1aiu ir a of0optinion tdlat tdiey tl'ie ilîti'
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The general rule is, tliat whlere legaeies of unequal aznou
are given by the sarne instrumnent, in the absence of intoenal
evîdüce of a eontrarv intention . the legatee is entiided t,ý
both. 1 amn unable to fiud in the ianguage of thie testao
any sueh internai evidence, though 1 have flot the 4slitest
doubt that the construct ion w hieli I arn bound to place tipoa
the words which he lias used to express his intention is not in
aeeordanee with his real wïshes.

The next question is, whether ail the generai legaciezz nxuz
abate pro rata, if the assets are insuflicient. 1 ean. Rnd noth..-
ing in the will to indicate that the testator intended that the
general rule that general legatees, abate together and pro-.
portionaily, in caue of a deficiency of asets to satisfy thejn
ail, shouid not appiy. MXr. Mîddleton refied upon thle %word
"9absoiuteiy " used as to the legracies to Martha A. Poil ean
Neiiie Balaton, and the same word and the iý ords - tu»
surn" uséd as to the legacies to George Chureh and ija
Chureh, as indieatîng that the testator's,, intentiopn wasý that
these legacies were not to abate, at ail events until after tii.,
other legacies had donc so. 1 do flot think that this; conteir,.
tion is well founded. The words upon which reliance ï,
plaeed do not, in rny opinion, afford any ground for treaitinàg
thern as having the effeet contended for.

The next question is as to the persons untitled to t1j,
residue.

lu my opinion, ail those to whom, in the events that have
happened, legacies are given, except Josephi Church, szh,.
equally in the residue. I include nephews, nieces, chil1dren
of deeeased nephews and nieces, and ehildren of Jo>pii
Church by bis first wife.

The last question is, whether Joseph Chureli is etitlte4j tn
share in the residue.

1 arn of opinion that he is not. Tite testator's Îintelitîi,
appear-s to me to have been that thecehildren of ,Sl,
Churel by lis first wife shouid be the recîpients of his liot t
instead of their father. The language shows that he did fo
intend that Joseph should benefit to a greater extent thaxi th.
legaey of $1 which is hequeathed to hin, and the sehemle of
the wiil would be defeated if ijot only the childrenl of j)ýp
but J oseph himself wore to share in the residue.

T rewiil be judgment ini accordance with t0w opilion
1 have anres d u the costs of ail parties will 1e paýidj ont
of the estate.



BRIOCKLYJ-I K r. t'OLIILL.

TRIAL.

BR(>(KIEBANI' v. COLi\\ILU.

$uficen Rodu?;nol fh (ui 1(1 F<i n Wî(IlJî
Z'ewi.~ <ni <gliu-Lu<of JJiyhi by -ladn<n

Actin tor4ahi~ba righît of m-ay ani to econîwl deten-

' M. 1 1)gl. IKý., and M. WVilkins. AXrthur. for plain-

E. D). Armour. K.C., and J1. M. Kearn,, for defendants.

CLUTh,. :-()Il 2îDeIkrriibr. o~.<ne W7illîiim I lenry
11rmmn ,II a. th 111 ue ý l(r of a pi uf(. , i Iawl w ith a f rotaige

~f6;fegt f;inbe and a de1,til of abiout 200 feet. together
ie riglît to the use of a larie. fronting on George st reet.

mn hle village of Artlir. On ilhat day lie conveird a pr
ion) id iih. loi, mnl ai; frontage of -22. feet and a dIVItht of 90>

ft, t Ti)wîlev ]3roeklcbatik. lîhidh deed eontained thic fol-

kigrighIt of wayi: '-Aîd tueo party of the first part art

1gi the iuýo of ai gond d >itlieient roadwav leadintr to

the., rear utf tu propertv hrv voti\ e.vcd, not lestian 10
f(e.(t In w'idth. On tIrW an day Iruinmond eonve ved to one

Ske-rrit a portioni of the land imnunrdiatrly to the ewat of tIe

]Itind eonivéeyed 14o Broekleh)ank. wifli ai frontage of 23i fret

onGere tre ani a ilepth or s0 fre, ith a riglit of wa -v
la 5uhiar enus t it enouvyed . toBotkem .

By eveaI ie~îe onvvane~(the last of wbidi was <lated
27ýth mav. 86) l ri lt was transfrrd to defeît-

Onluil Auigtud. 1895. J)rumunod conveved to Twîe

Brrcklebalk 10) fret iu rear of the 90 fMe, with a widtli of

22 U(4t- On 141th May', 1896. I)runind eonveved (o ilefen-
dnt Gilirie thet remnainder of Ihi. lot. On 1?th 'Marei, 1898,

defedantGilirio hy quit elin dru-i anud grant eonve.vetd (n
Davi Brokh'bnk, lie plaiiitiff. 20 feet in rvar of the 10
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fti with a wîidtli of 22 feet, "togetiier with th(ý apu
i, lainet-, tiiereto b)elongiîng or lierta iniing.-

'Fownle v Brocklebank died on 3r1 Septeinbr, 1ýè. h;1,6
in(, lir'-t duix- made ani publishued hmfl i, vrb l.g é
to hi- -on1, David Brocklelank, -tiii land i propert iaj

t ill of Arthur," and on 91tlî April, h92 n- eM l-uor-
graiiil d ad quit-elaiîtnd to plaintiff, 1)avidl Boklubanlk, tli"

100 le1et in the village or Althuir, being te 90( h-t nd1
feeti abox e enioncd.

In the det- roil defei,0nlt Gilune to plalintif co
th~20fet îtreivs kocouv Vd thv part 1 "'ail t e

elist sînIc of lr io klbn lot wvjtI ai onl g of 16; inl(hoe
and a depth of 60 feet. ( . liani 'gc- hadiý been] llnae ilu
the lîiiîlin- onl each property sinve 18.Ai thati limet, qij
the rokenklot there stood a sînaIl buI tn ront ing ýI
(torgep ret 20 by 30, with a sinal ba rît tio "Il,.a, ~)
tlle ?keritlo hre Nas a -mnail building 20) I~,ý iiiý ;I
thu rdniinig portuion fronting- on Gecorge street a uild 1,4
l>y 21.

Within a wcck, or 10 daL aifter flhe fir-t uvan
plaiiir's fatîtiler in 1885, plainltiff ootilnitnncdil jn~

iardware mereltat on file prum.oiiss 50 puribiis(cd, andlt tlt ,
îwrt-y hli bi-n us.cd for f bat pUripo-e ve ine

In 181 lc ml barn that \\-i: upon flic 90) foo t aIlle
finie- of the pueas ai removed lu feet toi 0te rear of!ll
90 feet hue, oeeu-tpyling 22,1 feet ini wîidth, imid ai, adtditi>
plaut-d thereto, fonînîngp au L along- ie iveî part of 111,
land adjoining the (JO feet. and lea in aniOpii a- fet
flie 90 feet for tie rcniiîg easterly 10 feet. Tliis
bi]ling renîained tll 1889, when it was tim dwn.
lnd theni rcillained vacant. for sornc tinte. In187pinf

1-tNli (1-d i, main building back abont i;0 fout, ani ad
a r,-ik building, 22 1,v ')0, iii 1889. 11-i buli a

mlter of fuel, mNeddoer thec 90 fret byv about 3 feet. In
189plaintfl o1rt-cd' ;]fîr af flic owd cf o !)o rt0 t
wheuled( iii to flloic oo on th1w ueeon iln v In 1s 89- pa in-

tifl' took dnwnl thec front builing ami>r(.tid al brick 
am1l i u once ztore 90 feet. lon), ;1111 erele a*'I% fra or'.

biousei, '20 1bv 30, in i-car tiiereofýt. Whcn the rik hiiii
o)n ill c 90 feet, wa-i first crecteil theiro W il oiir Ieft n jýt

e- iiIfe ;ilt fl rear of the lot awilý zas il dori i aIh i no
ide itrotigb îvhuch good- wierc eeicd and lîat1;1 colitiînii
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thiz romi 1-9i to 1d'.w heu it mv-' iot' 111, and plain-
mif -- tiiue exAusively îIll ioor 1i m aii on the rear oif

te lufet and also twu door. to theu eIt in thte ftante -4tore

laiti ill 1e5iu tha;t lie did nott take aiîv -uod'. iu afler te
-prirg ,f 1--oi, axet a the rear of the lot....

]l $1 lue( 1,itliltig on the Skerrit lot andi on Ilte lut lu
tl aîtitreq ire al.iiIarged, ai iu 1ý9G tiht builti-

in -n. oere t'xwnii l0(l ",t1et front shîg treet. lu 1901
a \ldn ii as ereîe u, 11Ci SI, rriî iipt'1)ity . . . oDe,

~ovhtgh aîîdeii b. efuian W1lIrie asp~arît lui.s dore.
Froin tit tUile tittiîtf tttit rtrlat in 1885, jîlajtiilY

us.-q thie Lane a1ad oru- uvelole 1 lîrolîrî tIf del tutia iil t-
rie .11d h1rr md'e"r' util lu vi eir u bis 91> fe pr*o-
pert%, Biefort' the, buiiiug- ea'l t the Ske(rrit pI'oierty wtN,

e~t' n189,. is apîî,it is tiroýz te eriut, whIere tiat
buildng n~w ,tud 1 ut i lt'r Ilte bu iding w'5 ereeîýed, whielt

wa ~ coipdiiii wilu otpa n oulthe part of pî1ttiitiif. 1plaiîttiii'
andv tht' o(eu i f 1;ite ktrrit îîroîert \ wet'u t the nortli

o! th T uht, , iwv i y ard andt lîriperty of ilefen-
datist andl4 Iheir rt1'etr5ii i tle for the jmptî s~e of ait-

11wa hîgter p)reuï'.e 'iit luads ani ît.itîgr Itle varîl for
tur'nng. 'iiee w , asnutispute as lu piaîntiif'. rigit t fr el

in~id> pei e'', hv 11te laile and ovc r defeuiitîiij properiyv,
idit node jd'rigit of'wit ua 'eil the lane port ionl w a- ever

n~~~~~~~11 bytihe trl.tti iole v'arîi bei ug u'.ed fre 'iv liv
platnîitt for tue, pul ,~ f lii Irade antd busine-:s earried oli
uiýl 01- ianid il] yîjutoil.

'I'li- -.'îaî of alaN 'n ittednlil abotut I"ebiitnt rv * 19o,wh.ei dcfethtzît Gliri apîiiý11leui lu pitîjf for leax e 10 blailî
tinlil waýi1 itiiluiter- siiirev aI te( rmir of tiie 90 feet....

fl p!ilintli del1,C11 10) permt, as il îvouidl slt ont Ili,
jîh froin lIte 4i~tr~'orey of tlue adjoîning lîîîildingc.

Gi11riýe tl.Il' se lu 111uiid upoît the~ lîroî'rfy iiîttnuetliatly'
,,u th rJ1, j ah4îý plailiif refuns d, sa ,viitg thaï il. w'ott< Jire-

ven hm roxigeting lu lîis .auîd.
Thi prpoed îlinLg . .. -voteud a lifle past tueé

11 f.t lu Ife r tif, lite 90) fee t o ue1 b)v plalintiff ani
wU-111.1o~u u lie(oriilt ife 1- f1 butit M'ltn fur-

thrrtefn'eluilii, eetatiro'td\' t'iî lite 11 build-
zgand al-. ereeleulý a hur ee te tgtl ite rth.

vhkh ~ ~ ni woi io. p u tiiert sîorev. of, the' srtie~ore
-a.. NoI OWI . 5-17
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house Ieading into the 20 feet owned by plaintiff from de
fendants' preises. The effect of this, of course, waa t,
shut off entirely plaintiff's approacli to his property aciùs
defendants premises.

An interim injunction was obtained, but was diseon.
tinued ... upon defendants taking dowa thie 9 fe,&
fence se, as to permit plaîntiff's entrance to his store hloile
and upon defendants taking the risk of proceeding withl tàh
erection of that building.

Plaintiff now asks a mandatory order to remio% é the buil4.
ings and erections which obstruet plaintiff'a righit of way 01
interfère evith the enjoyment thereof, and to abstaiu iri
further interfering with or obstructing the way ' , and for 2
declaration establishing plainfiff's right te the uise and[ enjoy.
ment of bis riglit of way, and for damages ani other relief

flefendants, answer separately, but in effcct deny plaintiff-
right of way, and allege that, if any such right e'ver txist.Ki
it was lost by abandoument or extinguishment by iierger-

It wil be convenient to consider, first, the mieaning
the grant of the right of way to plaintiffs fathe(r-(a> it.
termini ami (b) its location.

It is plain from the conditions present at the timie of th
grant, that the riglit of way wa~s from George street by th,
lane to the east of the 60 feet. Thbis lane extended for
short distance front George street northerly, iea iugjto
back yard, but beyond about 60 feet the lane wsnon~ 1oc.at
on the ground, and until the builings were extended,( on th,
different lots te the rear, the whole yard seems te have beeu
used indiscriminately to reach plaintiff's premnisýe. Ihr
was a fence at the rear some 12 feet to the south. of where th
fence now stands, ami which formed an enclosuxre to th
smali house at the rear of the property. As the building
were extendedà back, this fence wa.s also removed back a so
distance to give more room for turning.

The first question is as te whether the lane exteuded al
the. way acrose the rear of the 90 feet and terinteid at thj
westerly boundary, or whether it termninated iit the eatr
bounry v of the 90 feet at the rear thereof.

Mr. Armour supported this last contention, and, -

tioned the faet that the Skerrit property extended offly 8,
feet, suiggesting that that left 10 feet for the lane te tii e.e
of plaîntifr's property. Ini 8lswer to this it miay bý ý&i



BROCKLEDANE r. ('OLIV!LL.

t:bat the ways grarinîed in both deuils are sîmilar, and. if the
«i-Lentionel Of -Nr. Armour be corret we, should haxu the
«mo..us faut thiat in one ease the grant was to the eaý4erlv

saeof theý lot and, in the otiier to the rear, the sanie words
bemýg used in hotu ash But, llotw~itlbstanding ibis eurious

'nt. 1 th ik. having regard to the location upon the
g-rinnd and the faut that tue deeds were executed at the sanie

Unand ri-gisîered p)raetieallv at the saineu tinte, the Skerht
Eirýt an&- haungi rear the user iiîniiîataîlv after and
the fact ilhat thedor a opuned when the brick building
was eri-cteýd miîhin titi., 10 feet. and cbiel iised for mnaniy
yeas thereafter and until the additional land was purelhasu-d
in the mear. I arn of opinion that the true construction, evi-
dmed also by' user, is that contended for 1w Mr. Arinour,
and that there- was a substantial eoraplianee wîth tho grant
b% gingi, a riglit of way wîth one of its terinini in tlite rear
or the wster1y part of the 90 feet lot, instcad of cxiondingo
&JI the way aierosïs the end tbereof.

'l'le neýxt quiestion is asý 10 wbat, the extent of tis right of
wav was. Thev words are, "a go" and sutllcient right of way
not le.sa than 10j fueO id. Mr. Armour ist that thi,,
rigbht or way should Lavei the lane at right angles, and. that
it s1jould be, liitcid to 10 feet in widthi, and that plaintiff is
n(ot entitiled ii turning ground to enable hîi to, get ont....
Mir. Dougli», on the other hand.' contended that a good ami

~eetrighit of way means a rigbit of way sufficient for tbe
purpose of loadud %obicles, ami sucli as would enable thiein in

the proani the witli a fuit load and turu to get ouk'
&p el ied upo Kiiox v. Sansoin, 25 W. IR. 864....

[ Reéferenest fi tacts and opinions in that case.]

Examirling the words in the present grant, the vendor
&g-re tco give - the use of a gond, and suflicient right of way."

l'.word 1,goo,1 1- thre, 1 thinik, lias referenee to ibed cou-
ditio(n of the roailwaY en Stitable for the purpose required,,
gand , sufficient" -es 1 tink, broad enoughi to enlable the
(ormpjant of the tenemenit to use the saine conveniently. But

~i. urgedl that the words " not hess titan 10 feet " restrici od
the. gyranit in its entire length te not more than 10 fort, ami
j1. -%r-rintr rilied upon Westropp v. Co>mmissioners of Pub-
Il1. Wrs[V896j 2 Ir. ()... J cannot see that the
4-s is od mueh uein (,onstruing the( pre>ent grant. H1e alsi
ff.fred ta Regina V. 'Scott, 1c, O.. 151. 5.4.
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It seem8 to me that the wvords in the grant " lot 1less thu
10 feot wide" wero intended flot as descriptive of thje wjj.4u,
grant, whielh was te be a riglit of way goodl and >icienitlt, bu
as indicating, that ini no part should it bc 1osý tha fe,
and this, to îny luind, is very evident froniG tuondiljo.l 4>1
the promises at the tirne of the grant. There \%asý a ai
leading into the yard, which m-as thon usod, and lias vet
sice been used, for an approacli to the varions oucuipieri ai
the promises, and to enable those who entereil t1aore toco,
veniently turn to get out. This yard together with, the lazl
offered good and sufficient righit of way to, tho prisiii- in
question. It was nlot toc large for their con\voniont use-t. It
had been usedé as sucli before the grant; i. t1 as i u:od 1a' suc.b1
down t» tha Urne this difficulty arose, not only byý plaintili,
but by other occupants of the prtise>ts, and thornann oi
the grant was, 1 thiÎnk-, to insure this good aind sflin ih
of way as the means of obtaining acosto the lanid 'iii que*t
tion. The words "flot less than 10 foo-ýt" woru iud as-in
dioating an intention that the laue whioh was P0 feet adn
frein George street --boild ho the approacli, and thazt il,, ai
proeh should flot bw L-s than the 1<) feot. T1iis was go
and suffloýient for that distance, but ià would net beý a
and sunfficioýnt right of way for tho balance of thedita
and, troating the lane and tho y ard as a righlt of way- in.
tendod to bo granted, it fullv aiso tho- Mords of the
and the conditions as thoy existud at the titiw. Tho \-Ir
was of cornparatively suiall value and of no0 USýe eop
that purposo. A portion of it was low. 'luis simry
froit time to tirne by defendants. it -was ihldix
graîvolledl, andi made in fact a good and sulffloiEntt righit (il
w-av, and was, 1 thînk, what was intended bv tho graknt,

Mr. Armour contended that having bult up the
on the east of the wall on the rear of the lot, plaintiT 11,11
donoil his right of way-referring te Bell V. Goldîn, 2
R. 485. Se far fromn plaintiff intending to ;laandoni thie righj
of way to his promnises, his right ivas nover qeto~ -

the, way was eonstantly iused. Whon the doorway w&$ low
up, lie stili continued te use the right cf waY, b)ringincg hi
gods ini and unloadilng them through bbc- doorwaY 1a1n
înto tho store. liuse, and thonco throughi anethoer dilor it_'
th)o bilding placodl uplon the 90 foot lot. .Ahandi(onmiie i.
quesi1on of intention. 'F1e riglit claiuod didflotll pewrtai

neesarlyte the doorway. It was a riglit of way ti, t)jýrn



Ale' LEBJAN K r. <'ÇLIIIL.)

o! tht lot. ' iie ateî i al înquirv ini evvr t-r -. of tii- kîid
1nu~tbt' weîhe ther w a au inîtentlion lu reitoutite the

ragh " UaI un E-.~eits, u.ii t!. 1. 4X0.

Thvmt-e nn-u.trof a wax du ot, iin t' abs-ente of

~e aquî--îtof iighIi leý the pa~rties~ in, cuu-.'qun of il.

amutt, ani abuo iii. It only rai-, tht' intereueeý

ut Lthr Lias beti nuoea-o to in-e it: \rd v . Ward,

jBecreete, Cook v. Mayoîr of Bath, L IL 6 Eq. 1' 7
Mzr~v. Flewe(r, -21 Timnes 1. IL 13~; Bell v. (Goldingr, -23 A.

Uponei thet e>Vidt'nce 1 fiiud aý a fac(t tliat I)l-aîîîtit neu er in-

etd-iié to abandon hi., riglit jf v.y but alwýav caInit the

~anand 1 «iJfuîhe find t1iai dfnaiîts neer ruade, iny

o.,e~Of - t u h d(J aimi. li irti trulat tlîe, t reated a tranw
budiu oiî' f, 111o 'l'ilodait' bleek. whît h w-oul iuterfere

,aie, tht' ig i' of ay 10) %evide if it were î>mit'etedl aI

igh agles 1, the lantt frini thte rear of tli,, 90 feet; lot.

euaa atr ol' 1act, tht' evidence diii net etibi lit
xh~ ight ~ aý ss octd or usedl or rtegiebut

thait, oneu lonlrar. tt yli \ard as ai vard was ui-ed a- a rig it

of Ow era-i h'peie iii questioni. It wi-really no0

4oa-ructiol to plainiiWs1' approacli te hiptsîss becausce

In~po-hn theprtuse in the m-nt eonvenient, way it

man et~'r te go to) the rear of the' yard, amid ruake the

inreehl the foýrii of a eirele , in order te bring the, wag-

noiL a thei pla(c of delivery, and in duing this the' building

mi«;h Ji 1ýaid to have forrmcd the obstructin îvoîld not lic

ji, ti wa%. B1ut, if there weri, a slight, obstruction, tlie iii-

jmryý 14) plintilf was inamppret-jablo, ani ie did not comiplain,

ani ;11l the, partie-, Ienise i tuiser of the w'ay. ilot-
,'ihstndiig he retion of thte building withouf obj*ection.

q1~ encewa- iimed batk for the purpose of giving aidi-

týina roil lo tuliriv' reason of the building hav\-Îi en-
o i on w th ardl aý fnrmitirlv ust'd, t1itîîorte

rn ilear thiat, dt'fend1ant hvig lîcc the( obs1ttiou1i lu

the wayv, lintiti» "'as; etitleti l ti( -t'i io muueh more ofdîfn

lat and as, %%euld le ne f)sa te,î\-(, hir a n'enlable

u Ff o! tht rigilt of wa-rtv Wlhat i> a re~nhcu-se is a que'--

lion of fact. - -.

[Referuinee te Hawkins v. ('arbines, 27 L. J. Ex. -41;

Se4byv. BetlefLd . R. !) Ch. 111.1



TH1E ONTA4RIO WEEKLYRPOT.

1 ain therefore of opinion that defendantsý have vog
fullv interfered with plaintiff's righit of wav b% retn th,
building cornplaincd of.

But it is further objected on the part of tfelic dfeýnce tna
exen aritting plaintiff's elaini to the right )f way ici th eî
frtlot, tht,, does not entitle plaintift to iùie t1w igi ol
ayfor the adjoining preinise susqinl curd

narnely, the 30 feet adjoining, and there is no doubot, 1 tiuk-
that this contention is well founded: Hlarris v. FIower, 21
Tiimes L. R. 13; Purdoni v. Rlobinson, 30 S. C. R. (;4.

1 rnay further observe that the prescrit î is a enoral righ
of way to a particular place, to tlic, unircsýtrictoe use oýf w
the gr-anitee of the rigb-t of way îs unit ii ad thiat thet gýran
i.' niot to be rcstricted in access te thu land for tuie pr
for whielh acccess would bc rcquired at the tiine of theÉ grani -
Finch v. Great 'N\ortli Western IL. W. Ce., 5 Ex. »D. 254.

Plaintify has a right to use thec way for biis busilneSs up-Oe
the prope)ýrty' te which the way appertain,, and lie i-nth c
strictcd teo the quantum or nature of buiescarried oul at
the tinie of the grant, but lie is not cntited,ý teý 11- it a, a
way to, the property adjoining the domninant tleneeu,
namely, the 30 fieet.

In the pentcase plaintiff, as a mnattcr of facit, for nv
years uscd tlie way in question, not enly for thc !ýil fee, but
for flie adjoining 30 fret, and it is, as hi' evdnc he.
larguly uipon the use of tbe way for tlie 30 feet tha:t lie

înîts.o tîmis hie lias no riglit ... and flie juiýýjjgt
should bc iso lirnitcd. W'hctlîr suelî riglii cxîssud~t
deeds of flie 10 and 20 feet lots, 1 refrain fre!in Olidr
as the question was nlot raiscd in flie ploadings, not taLkeni aj
bar.

A great deal of evidence wau given as te) theu spacc r,
quired for waggons te conveniently turn in, 1-11ng th gll
of wayv. It was shewni that tlie wagg1onýz ordinarilyN used wer
about fromi 23 te 25 feet in lengthl anld 1Itlîink the juitlel
iii thlisepet follewýingÏ Knox V. 'Sansemu, wýil I dIo sbtn~
jusýtice, in dcangthat tlic right of way ihwagr~

1n]uedte igto turn waggons not ece.n25f(ý in
lenigtlh for flio purp-lose of thern backîng i,) tliîe p)lac or
o>r eaigthef premîses.

T]iin is a case where I think a part of plaintiff*s ceIx7
may be, cernpensated in damages. It RîNl the reiliirlemlts
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offwa s~]c a goed workig mlie, tlait t1ht- injury to

lintlIf - ý.tna!1 and' ''IL wi(,I bh i r. cpable of UenC'Stirrratetl

; nio and whihh caul 1- aeutlyûrpn Ite )v a

émaIl ~ ~ ~ ~ 1P( ioc a un.leû~ ~ot n w bleU1 it w ould

ho onewatoppc-.i etegrlant 111c in1junei(onl in lt, full
ieire o[w i1h,-rard iIg tire ri'-k 1,%"rrv Uv defeurlarrs ini

141Àdanii al righrlt. iintearf l cf --au inr tUe building- Ibcv bave
~ted Toallo tU ~are t reminplaint iff to hav e tUie

~ri tii 14, liUe 0w ay a-~ lrrtltr p te tUle hirru of flie

bidnand I1hat tUe, righYit nf mvrl ,hall Uc fricely u'sed, not

~liv fer iti 10 feet, but for the- whole 120 feet. eUU

doorthrughwhih ie fu rcei e~geols.but fren 111e

1î~e r ai"U ti1it the ifleulit'Ili crcI mvill be vcry

lihanid tUiai t i a.ben more tlian 1euenael e y

hiý, havIng, heitfo e d flic riglbt ofwxi u1.ir o

the 3 foo as cilas frl tire 90 fet1 1lot.,)fnansact

îin fy-01 1h-i \leto i w tbIÎ 30 dit.-; Itir i ti,- iiiran-

datry rde tegofor), tUe reilnovai oef tUebuiig and ini

thai case hU orde uý te etairi a clause lirniting tire u.e-

o! th(- \va ' teý tire 90 f-el ;isý iused licretofore,

1 do flot drink there sheouid Uc ariy order as, loe osi,.

Ilintitt clairnei monre t1iran ie wits ent itiet to: Uv inisistirxg

t1iat ho( 11ad ti1e right]1 t,,U tir f1 t UIll 1)1 feet lot

1 4 fi( la Il . dcrc tal It plintili' wa îite to ayriglrtý of
wuy F.a4-1 iang uccdl partm n auled îii îi parti, tlierc

MAEE .JL 5Trr, 1906.

WEEKLY COURT.

lIE IN(LAII AD TOWNS OF OWE']-N Sol.\D.

Quass-Vte f Btiteoilrs-In'nIhried hil efj Wars-
Righ ef >erons wrir~jP.rýoery iii Iifferent Wiardâ

f~ Vte mre tun uce-1ete I).epriqRffcf olit -Con-i

-MuniipalAct, sec. 204.

Motion ta quasir a loeiii option by-law of tUle town of

amen solind.
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W. Nesbitt, K.C., J. Haverson, K.C., and W. 11. Wright,
Ow-en Sound, for the applîcant. Z

A. G1. 3MaeKay, J&.C., and E. E. A. I)uVernet, fer thq
town corporation.

MNABEE, J. :-011 Lt Janla-, 1906~, a oaotinb-a
was subnîtted to the eleetors in 0wen Sound, uadthrw
2,000 votes reeorded as having been cast, 1,238 in fa\vour an'i
762 against the by-law, w hich was therefore declarodeard
by a nlajority of 476.

Upon well-established practice, batd pon a long lin.
of authorities, the Courts, do flot interfere with thIs: pýt'
ponderatingl w-ill of the eleetors except for the eloarest an.1
plainest reasýoniS..

The first ground was, that the by-law w-as flot -d'uly vpa
prvdof'" by the elctors of Owen Soîmd, in that the rate-

paycrs in the different wards4 were flot allowed to votelio
t he y- in the different w ards where their nansappearvj
upon theo voters' lists. It appears that in Ovwen Sudtlier-
are 257 persons rated for property in more thain one wziri
and thosi, persons have a total of 573 votes arnong tilemll
and the aibove objec-tion deals with this eLýSs Of voteýrs, fII0ýt
who wert, promoting the by-law eontending that this 1
could on]y vote once upon this by-law-; and , aî>pended to a
large poster, over the signature of the town clerk, is the( foi-
Iowîng notice: " Electors are herebv notified that in, tiltm.
ing municipal eleetions, electors w-ho, desire to \-oi f,
candidates,. for nîayor or couneiliors, or for thw localopti
by-law, mnust vote in the pollincg subdiýions in wihte
residle, ain( liere only; and if flot qualified] to vote, in thepol
iing sdiiinin w-hieh thev reside, then at the poilij1 g
subdivision where they first vote, and there o-nly, .
fior sc-hool trustees and by-laws creating a debt. Buit fo)r theq
said, mchool truistee(s and by-laws ereating a debt they'N may v OI,
in every w ýar(l in whieh their names appear on thte v->ter,
list. 'An xprson who votes more often than lie is vntitIt'ý
to under the pro)visio>ns of this Act shail incur a penalty ar
,$50.? Sec. 162, par. (1), ch. 19, Consolidated MunIIic:ipa

If w-as not ugse that there is any authorit y iii the, Âet
for givinig a notice of titis sort, and it seems to haveý boom. a
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matter udr d iiulprior lu thc Notu . . 91lKhur
,pperrty ,uiiurý had th right lu xuî t ii uu ard. w hure

U IIjr nînt apq', tru ipon thle 1iiî- . 1h- adx anutîg tile
inonr~ Yf ît cebiea it is said, buing alvh.ed one way andî

tlio~opp Ibeîg ad thed liiehr wýay. 'liw tow n cerk
wa t frîenld utlit k -aw and havîng i,ud al noticje lie-l

thïabo'e , ihou aM., k-gi ahorîtv for sodoiiiti ni
Do*: id- unfair tuioîî Iia;t tli friendiN of the hx -iaw hall

f"<lng, of dîWruiýt ;1- 1(, lite v>uel-wî oue Ail de
dep-uîvý ruturniig wiîcr-cru flotified1 by di culerk lu refuse

balt l aiiy \,,l r- whui lîad x votud, 111)011 îhii by-law iii ant-
ut~ ard. Iii urrlitat iiu în Nlt hould. 1- d U,

the. vIurk, il >hld(i bu tlaud that lie sa- acting nm Punu
Ct uf olor and nu hm! fth is icinpuce to

It iý then ii e.a to cui-iduri wlîieh side %v.., riglit iipoxi

se,. 14;1 of Il. 0. . 1819 7c h. 2115 prov'ides itt "local
opin by-lawt, >. fr buing finally pai>-ed, by theu cuf-

Iliti-i Itllc duiy appruo cd ufyt iv lucur uf the mnii-
pa itv ihl. lic ailr Jîrux îldby thu ýuuîiunoiiti that bu-
jÈfo th, Nluicipal Ae." Tnurning i. tie ('un.olidated

MNiipailýl A(t ut lit (3ý Etilv. VII. <.19). secs. 3:38 to
374 rc hu- tht puxiil'or flie o-en f eleutoriz leing

obaiedt mniiall*-îtx'*~-(vý ~ '<~n that whcere
8 ninicpalt~ .~ ix dudinto wtird' etulh r;iepaý ur shail

t>eflitlQd lu o le in uahardI i4l w hieli b lias fi; tle quali-
~ 11e~-~rV leii liiii tu vote on the by-law. Tt

wa~ ontoded y eon-4<l Çîr lîIî re<'lpîîeîîts tîtat see. 355
wdfo appIy, ;1- 0wol Soillnd î-- fl dicîud mbt wardp tînt

heridfor. ti ipon ia Nu.-) 33enat in 1898 ; blut
this 1,y-law ducs nutl abolni-Ii tliuad iii H1ie tow n, and illereiv

poide hat thec couîneil sdinh be uînipus-ed of a inayur aind
ot adrîîaîfor cadi-i (-ele thuu"tndii ulf te( popuilation tu l..e

elitdfrilii genf-ral Vote. 'Hlie clork sa ' s thfr(e tire' 1 war-dý,
B -i. tru, Rierind West, and atail un' bv-iaw
hoc heliis bixx- uierk havile buen voe ui-i pon iii Cie diiteru-nt

w'ar.!,; 11h1 notice aux adx erîed] lurugii tuie existence
of Mard-* '11, original Aet of mnuprt,1!I Viet. cil.

1. , niake- plrox'iin for thi, towîi lîiwng IiixidelI int
3 adaldit i Ia;id tis'ast-~iîre-e il, I iii 189 1
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think t.hese continue to exist, and that Owen Sound is divd
into wards within .. . sec. 3 55.

lt was then contended that sec. 355 had relation oudy
the elass of by-laws mentioned in secs. 353 and 35-1, that
by-laws for " contracting a debt," or more comiionly spk
of a&s money by-laws. These sections appear in their presej
form in 1903, as pointed out in lie Dillon and Village of c%
dinal, 10 0. L. R. at p. 374. " The sections îin that behâ
in the Municipal Act," that is, the sections providing f
the assent of electors to by-laws before being, finjally pamýs
hy the council, referreti to in the local option seution, 14
are these sections 338 to 374, and they ail apply as- far as, uni
he necessarv fo work out flic intent of the legisiature, à
1 arn of fthc opinion that sec. 355 must aiso h1G read as appli
able to a vote upon a byý-laW of this character, and( that e-a
ratepayer bail a right to vote in each ward in which his naE
appcared upon flic voters' lisf.

If this is the proper conclusion upon thlis p)inlt, thil
what position does this by-law stand in? 'The personis who,
naines appeared upon flie voters' list in more than mie wa
werc persons owning property in more than on, ward. T
propcrf v owners rnay bc those most interesfed in a I>y-law
this nature, and we have, dllring the progress of thie »e1eetîIi
a notice, having the officiaI aufhority of the clerk, thait ti.
hranch of the electorate, will render thiemselves subljeýt
penaltieg if they exercise their rights; of voting il, the wý
1 think the law entitled f heu. If nesayone igh-lt jxý
late in varions xvays how!this nîight " ffec te reStlt of t
election." 1 think thc applicant is entitled uponm this nloti,
to have it taken for granted f hat ail flie mombers Oft t
(iý of persans struck at by this notice wouid have Vot
aginsit the by-law, and therefore 316 votes againist tiie b
Lw weeprevenited f rom being polled. If wais conteildedý 11,
thiere was notbing f0 shew thaf any of the 573 vofed,. and ti
this lon di>posed of tho majority in faveur of thlý h4a
If th.iss, the by-law must clearly be set aside. (in t
othier hiand, if the 257 are assurned ta have voted, thlen t
rna;jor-ityý of 476 is reuced te 160.

Thien it iS shcewn hy the applicant thaf over 10o votes we
polle-d by persns who had for variousý reasýons ii10 rigrht wjiM
ever- te 'vote,. Lt was contended this was flot on for "
sideration upon this mot ion. Tlhis point has boe 4diseUse.



an R Sateraný Troxi nhip of Ikckwith. 4 (). L il.
31~ i O. W. B11, Viý ; Be 1 and TIowns~hip of 1"it-k-ring,

,4 V- C. B. 439ý; anti iiiB llillon andi Village of
Cariiial, l1I (, L. B1. ai 1). 3-', 5i 0. W,. 65(3, 750. 1 hiavc
ni> doubil thait iii, fat, t of' 11,~tI- 1 oting w-ho had no0 right
i(p 1, i anl e !em It for ,ht uonidt,-ration. of thre Court upon
ai moitlio to) Iulh it xav no, tantling alont-, lx, suthetent,

anI.,) al vnr t-xtrt-nu-1 Oft- e> ourse the sot-tionl, re-
laitnlg to) ý,rut1in have% nothim- toi do with this feature ofr the

,bilt, to rnly ii, Il i-p one of the inatters that îîîust be
~oD8ideed in ewî-mi ingwiot tr the xtotingo "w-as t-tndtueted,

an aceordancu itu' prih-~ aid (10w-n inI this Act:"
___ ~ 24.Il tý inot l'twnhw Ie P -tes w ont, aithougli

it appeHarsý timat ~on~at lea,-t w ho iadl tic, votes niot orly i oted
buuwirwer ieegoiî,allv N pporting tire bx--law. So it is

not ~ j( SmUlt' toia i ht it v 1c1 should îlot bo deducted froni the,
itlt-ftiths reýduon tht- Ille -ajority tc btIow 60U.

J on.to Ili, httr. thmnl thîis mnotioni shoulti not bo
(Jpudo iIý t) theý polit uît- onioa ioî pon the

g "un f '-ua iugin fi;uts '1l'. pilsÀng'u of tlîis hv,-
lau v tilt t-ottnu il 15ý Ont' xt-ri- matt'rîali-atw the( pe'ople

o! Oen ouni. t ~hult hohofro tt' locor~for their
jan-tIo if] A Imannorçl iou-l\ firi lt thte intt'r4 or htul

.A.~ lutl i-. amounjlt f ;1rgu1l ilt'nt aniappt'al lt bta-on
ad 1e, by tv p- f]w i1tionsl, and uipon al fair xote lot1

~kere,,ult stanld. -lt ioni 20) 1 milkes ht Iw\%ido-st posluPro-
vison ornonint'rt't'no v the Court for nnoipin-

il theu 1kroVjPI~Io of th 1wu X4s to taking thte 1011 or ooiiint-
ing the (Pcs r hy. rotons) of an V irrt'gularityv, if it aLppear-s
thiat thi election1 WaS condtited inI accordance with the prin-

f-pJs f toe ;Mf ad thait the niîistake( or îrou i dt not
~~#t~~t the remi. I anoketion eontiteti :1 a-odio xvth
hu prneipes o tht -t wlîon, let it; ho by ex-or1 so4no-t0 a

maakea lrgt tla-s ,f thoe elot-torate, anti Nt'rv possihlv th 't~m pruertvpointi of viuw, the înt-t intere-thxl ii the
votc, ave paetiela itetl of pro-et-ut ion pointeti at themn

»\thexrt-s their f'rantI-hi, ? 1 think not. Tri mnv niind
st i. unrlv, opposoti toevrithn thiît i air, an(] is iot at

ail iii ai.euýrtlant-t with ili,- pioltsor tt' -4t. Tlon, hoi-
lwn ibeSaid tisý (Ii] not affect t1u r Mtt vn rogarldingi

1asa mistake or irglitIt w-as done for sot'beet
th, statute, d1id not require it; it is not unfair te assumie that
it was intendedi;i te affect the resuit; who (-an say what the
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rce.ult would have been had it been know n beforehaundl by thji.
eIas~ of voters that they could poil anîong tesle ln
316 inore votes? 1 think it did affect the res.ult.

1 do not; think, however, that see. 201 cau blx, oe4l
favour of the by-law, as I do flot tliink this is the sort of u
take or irregularity that that section is direced( ait. 'l'lie
exercmie of the franchise 1)v tlie voter is the cre-tu
the election law, and I do not think the cla , f Ieo
intended to be affected by this notice werc lof t frocý- to vot
as they liait the right to do. It i slicwn that thle inistruotijî:;
to the deputies were carried out and ballots refusýed to tiel
mn wards where they had the right, as 1 think, to 1oeal 1
think thi first objection standing alone is fatail to the by-1&wV

The next serions point i11 this matter is the alle-ed con-
fusion that arose 1w reason of the colour of the( baIllo)ts tbat
were used upon this vote. A bv-law authorizing the lcan Cf
$25,000> to, the Keenan Woodenware Compnlany was being' >si>
rnitted to the electors at the saine clection, and upon th
two by-laws colourcd ballots, werc used, for the localopîo
by-law a bright red ballot, ani for the Keenan b-a piak.
ish red. Fredcrick W. Lvonik, whio was afi utne in divi-
sion No. 8 Centre ward and 8 Bay wardl, say' s thait during th.
day at his bootlî voters bail a great deal of Infclt ud
tinguishing between these ballots, and tliat thiey' f'rtequen-lt
returned to thec deputy.returning oflicer to have-t pq)int-jO'
to them whicli wus the local option. amud whichI the RtenaU
by-law, and tbat he believes. some voted for fihe local opti)
by-law believing they were voting for the Keenaiiin bv-4aw
Josepli P. Uavcn, a banker, savs tîmat while he was, preselnt qj
this saepoil a clergyman, who hail stated bis intentio,ýq ,f
votingl for the Keenan by-law% and aginst the lcloto

ylavotcd for thec latter by-law, niistaingii flie bailloit
tin([ that it was not until lie was returing bis baillots to) jUj

denvthat; ho discovered bis mistake, whereuponl lie pij
l.s baltlot and reeeived a new one. Mr. Raven fuirther st,,z

that fr-om what was stated 1w several voters ait thie poil, ant
f romit flie ditffculty he hiimself had in distingnisinlg tilt ba.
lots used from their ,imilarity in size, cý)oor, and ti.
printeýd maiit er, hie bel ieves, several personis ait thiis pli vol
for lcloption who intcnded to, vote aginait it. 1çjýO
Lcfllar waîs the dcputy nt this poil, and maike., anu ifidlayit lu
wliilu lie states that "in two or thrcc instances,ý 1 was, a.sktN
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wkîîi w& thelova ti 1tîuî x-ia w, and in tw o or tliree ini-
~anv~ ~ît. wa the Ki{eeun l b-Iaw1 but îhi. unix o!etirred

ailie imei J 1 had ont the ballots, andi iefore d)he
,unts> hati au. opportuflul oC reatling what xas wrîts-n there-

nandi 1r* I uuîierto froýn thle unuiistal îîiterýoj of
Iioî d anti ageý nu :e Ineiiiite. nu intnu,1

thv b-t fm reoleei, diti allx vtttï return fr-oni UIto
pui ingcolparnieitsto aù-i iuie for suell inforiation or any-
inrtonIteei>' lie does îlot flot ite the affidax it

Amd lie Mr.iau eH. M aMidax it are flIe tat Ing that
ibn variu- tl-pmet- heardi of no scoifui- owÎng Iu tie
imJlnsrp Y of , tht-s e los i an tof ophi o tha. owiîug t'O

theîýr stnîîijariy lu iolour, iii sizeý andt forîni, .. the
%,t'v g!ri-atk4 eonfnuion xvas likei to an-vc ant id lji ri.e. It

,- tuc' that (-rro'r, xx ertý just as iikei*v tt eut une- wý; av a:~ the
ioin1r. ani th rienti tiw'j f thfe bv-iaw more as liIo-v ' lu be

-t v ginl o e~nu îit ~tf xoters. butl 1Ibi is nu
ai.weýr Totht lobjcin soeriliutil flot lie sîljeltll
Iii- 8ort of 4 eofnfu1oH ; thcre iý nto reason wliv tlîî's ballts
êhou]d( liax ebe, i iii sticli ft rîn, colour, anîd si/e'as lus ottiieuit

t->O q- rr1rý ;And i f a elergx îian anoi tanker foîîîîtl tlîtii-
cu ,anti the, u iie îuaii 'v fell i Utt error, iiti vttulitl

I~ebee Ild 11;ito vote. in i a a lie (lit] îuît îmimed iatiý ie
»ot is vertil tîte sake ýA- the- last ivnuornut, wiire ax

thi eofusonnot hiave eýxteuded aining less intelligent ami
IJWIIIV votl 1 IÀtiiî, ini vie-w of tue greatix redctlîee nia-

jrt ifiis wy-la uî'4it arit as- iavîng iteen arre
iKv, if il,,, bai l are dieal d i e v otes iiidiTru

warti a4d dt, t)w ;oîu ii îi.siiig oxer tiiese itallois îaa
laiaft-d the resuit.

'rh apîlîantcouîlii-ii of inanix irregularit lies etuinecteti
wvirh, iIit %,)tt, and certa;inl v verx- niaux exisîkti. 1I(Io ntt

4roos 0daling wuft tlwni in detal, as in ii mx'x en tlie Lv-
[iaw mull-t b, st aside, uploî the grounds aIrad *xv iîîtiieated,
andtjimot. if flot al, (i fIthes ivrtgîîli nues xvuli foi mîtîtli 
-, c. 204.11 The, iclerk hfise1 f lu Iii exau i nition for dlis ux ery,

- 1iw voters lie,- uwed more ahi uîxed up ....
Teeha-. iteen no riso the' las4tw hv iar . .. .....

hdtOor itrete vlect i(i wiweu thte Ii.st more uiýlî, an ivwe
pt Mapu ini a lieap il tliug anti tiîe Wt4 aih Aii et uq'"

TheIi (1l17k enmrl onttt to tinmltl with dhe Iprovx'sîonî
yfte. 152 anti I4A of %u ('ousolitiatr'ti Muniei 1îîi Xmt oif
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1903, but, instead tîtereof, lie seenis to have furnîshed -aè

of the deputies with a large printed columu intittutd Voerý
Lists, of the T1ow~n o! Owen Sotind;-" ami on the ba-k lie wot
the following: " Deceinher 26th, 1905. 1 solemniily% declii,
that this is a truc copy of the la8t revised voterzs' list. Chm.
Gordlon, clerk."

Many irregularities are attributabie to the caru(zeien qý
the deputy returfing officers; one instance wiil suIlice. Jamet
Buchan wa.s deputy returning ollicer in No. 10, aiid Josep
M'illburn, poli clerk; the deputy certified that ail thie ent.-ie
required hy law to be made had been made in the poil book
There were 267 votes recorded at this poli, yet the poil bo>0
does not shew that a single voter voted upon eithier of thes
by-laws. Ail the columns provided ini the book for sliewin,
the votera voting for mayor, alderman, school trusýtee, by4laiE
1172, by-law 1178, plebiscite, are blank.

Many deelarations that should have been attaehed to tjj,
books filed upon this motion are missing, and it is sugg>t,
they were put in the ballot boxes instead and wvere all d,
stroyed with the ballots on 24th April.

Very many glaring omissions and irregularities ~ippeaa, ià
connection with the proceedings upon this vota-, leadig tA
the irresistible conclusion that the election otIiciaIs wen
selected without regard to fitness, or they exhibited a lack 0
attention to legal requirements most difficuit to uffdersad
These remarks of course do not apply to all connec-ted wijt
the election, but unfortunately to many of therm.

think the by-law must be quashed with cost to 1. p,
by the town corporation to the applicant.

The following authorities were referred to upon the argu
ment: Re Cartwright and Town of Napanee, il 0. L, R. 6.
6 0. W. R1. 773; Rie IPounder and Village of Winclestr uq
A. Rl. 684; Re St. Louis and Reaume, 26 0. R. 460 -,p
Young and. Binbrook, 310O. R. 108; lie Salter aiid Beekwith,
4 0. L. R. 51; IRe Pickett and Wainfleet, 28 O. 'R. 4t;4; Rr
Dillon and Village of Cardinal, 10 O. L. R. 371, à) O. W,. R.
653, 750; Rie Vandyke anld Village of Grimisby, 7 O. W, R_
739; Rie Kelly, 3 O. W. IR. 765; Rie fluson and S4'outhl Nýo
wich, 21 S. C. R. 677; Rie Tolmie and Camupbell, 1 O. W, it
268.



GREEN r. GEORGE'.

Bajrry, J.JULY 6TII, 1906i.

TRIAI.

vRE . GEOR~GE

Jiunet-Isueas ~oVaiiîy ofDefaull +Ud(grne.n4-Mutioll
tu d sid ~udgteI a 1r 1.Yeqrs J>ersomil Servire Of

11Vril afSmQsJi'f'n~f.IiJ s foSrrc.lr

nient o Gire 7'ioîe fo'r I>~1lfof ( 'a imnSe fi-r-Fori

of Jugel- 51,ecitl ofvsenn 14 lriI - I>rice of
Goo~s 5uI - iuteres - J ufqmnt Set(Iit - Terins -

on, ý3Oth Juiv. 180>91 Williamu George began anr action by
(, ~u f a writ of sunmons against P. J. Green. On 6thi
&tcbr, 8ýJ, judgmeflt was signed again4 Gee for de-

Ianlt of appearance forKH41.4 debt ani $21.63 tom-ed costs.

so eýXecutiIionIsI u at thliteu of signing judg-m&'nt, nor
were thegru an"y futliieri l)roceedîugs thea-i taken iagiit the

judginflit d-bitor.

%%illiam Gorg ied on 29ith Septeier, 19)04, aind Mary
GeOrg, hi. widow, obtaintd lettes of adminiratIn to his

k.OI '201h january, 190. mar. Geor as administra-
lhx obMain"d an odrdireeting thiat Ilw acion h,~ (eonitiued
in beir namle a, 1)1;ainiffil against P. J. Cxrtcî asýdffnat

(On 51mJanuarýv, 190(6. an order was obtein-d for tihe
(J c an teedutio on iY jmdgnt; notwithstndiîng that

cix vear> bai elapseil sinee thp jmdgnent-. Exeution was
,a. anil aL sizurec wwa nmd thereundenr 'Phe sheriff of

thev district 'if \iJ)piýsiTg was apotodree~rf get ini and
niv ay umoCnge-V U01minig to Gren froni oilu resec of his.

ineetin thesoth-a, quaruter of th, nort haif of lot
14 In the isI eomeenson of Bmeke in ime district of Kipieî~ng,

t, th, spoet ocf plaîitT'iis judgxnent and (05

Gron apliilte t:h- Master in Chambers to set aside the
wrt r xecuiun. th.~ receiving order. the order of revivor,

auid theý jud(gmen'It?, upon te foliowing, ainong othier, groitnds,

1. Tjha.t ho wa> nieyer serveil witha the writ of sumnmoas.

2. Tjhat jiidgmentt was neyer sigrici anld entered.
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1. That the judginent, if sigmed , %vaý obtainedj by
1'rre'lntation as to the service of thýe wvrit of suumoe

i. That the order of 25th January, 1906, wa,ý ula
parte.

5. That lie bail a good defenûe to the act iou ou thw lit
l'pon the return of the motion thelý Ma'ýt,,r dJ(itqte

issue to be tried. ln the isu 1). J. Grecn asmd;
tiff, andl Mary George, adininistratrix, endna
issue %vas "whether or flot the sàid P. J. Geni ~
to a cthe alleged judgrnent in ti action ý,etaid

T1iis isue, was trîcti before BRITTON;, J., at Prh~
Il. R1. White, X&C., and J. G. Forgie, Pemhiiiroke

plaintill in iIs>ue.

C'. ýMillar andl C. M reSudbur.v, for defendlant in

BRu 'TUN, J. :-At the close of the eieeadargu
1 found the facts as follows:

1. The writ of summrons, specilix iiîdor>ud Ini forni.ý
pesulyserved . . . uipon) Greenl 0on :'1t Juih,

2. That the allegod aigret-ueint: oni t. part of Gvorj
gie tinie to Green tintil lic couldl pay. the anloint

cruen owed to, the flrni of Ucorg aniid Green, aid l
(irenasuned a1i the tinie of the dIi'solultî,iof, thlt

ner-lSîp, provideil only that Green would pay% ini ilsttin
of nuLt less thani $25 a rnonth, was itut 1,roved.

1 now den]l wîth. the points rest.rved:
1. Objection that judgrnent was never sindand eni

hefrcîn.
Mr. Willianis, a student in the office,(i of h ol1vitol

George, on Gth Octoher, 1890, attrndel ;it the o[1!ce <>1
local registrar at Poîtîbroue, ~erh for anapeaan,
fil 1(11 in one, nmade an afditof n-aeaacfih
togetherý with a bill of cost&,wih te loa tg4 ý
and thie oiiawrto unoiwth a afidavit of

sonlSer1vice oi a copyv of il. Alli thlere was1 thon wr
out tilt form11 or Judgmelt as flos

(Sty' le ofcae.
-Th'fe Cith day. of October, A.D. 1890. Th, 1dewln
11;a% ing Ipere o the writ of surnmns herein, it is flljj

ajudge,(d thlut flic plaint iif recover against tlie saidl defen
Il,41.84 and $23.113 eosts."
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'local righdiýrar did not oit thiat day sign1 ilis.- paper on

rw-e faeut it wab properly stainped, atu iîon d upon it

ane the words:-

"Minulte of juidgment. Judgrnent signed 6th October,
l8~,O" Andt, iiidorsemient wus duly signed *4Arch.

Ml Torinsoni also indorsed this palier, "lleceivedl and tlled

ii: t6th dayI of October, 181)0. Arcbi. Thoamon, ('lerk."

on thef fo5loý ing day a memorandumii w asý mlade by Mr.

Thîsnin the judiginunt book in his office, and in tbat book

.Mr, Thioisofl sig-iAe flic entry. ani then upon the paper

abov metiocdon the inargin. Wfr. Th'oi-nson wrote "En-

te-i- in Cier(. folio 123, Oct. 7, 1890;", and lie Signed

".T., Ii. R."

1 arni of opiion that what was done in this case was a sub-

.tantial coniplialice with Rules 764 and 775 of Oie Consoli-
dlaled Utjlesý of 1888.

1 flndl thiat there was no misreprcscntation as to the ser-

viej of the( writ. It mav he that Mr. Green's recolleetion as

f rvCof wvrit is not accurate because of his siîpposing, if

1we did se) supoett hia'ing made an assignment for the

bfOIt 9J is e-reditors-lîavîng inade a complete surrender

--noýtli'ng more could bie donc in the action George bad. în-

atuo.Mr. Oreen dousl not, suggest tlîis, nor does lie say
tlat thbere, was any understaidîig or agreement with Mr.

.oahy as- a consideration for making, Iie aigment. Tt

aprm-ars that shortly after tie assigninint, Mr. George was

wAIlllng to aceopt 25 cents on the dollar in fulil settiement, se

1 infer thiat at that time Mr. George was not very anxions to
ajudginînt. and that Mr. Greent was not very anxions

to preveut a judgment going.

Mr. CGrec-p-llaÎntiff iii the issuie-uirgcd Uipof flic trial

thé. ftirther objetio that ibe dgment hy dofaîtit could not
stad, ecase he rt wva. not propeclY pelv inidorsed.

Wa jti]s writ ~.w iy iilors4SI ýo as lio entîtie plajintifti b

.igii final judgrnen(,It by eful in case ofno-parne
'[b point presents considierable d ificulty. 1 have lookod at

a great iuany ca&es-thouse collected by Mr. Middleton in his
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instructive article in 13 CJ. L. T.* 66, and others, and, not
without some incasure of doubt, I have reachied, the conclu-
sion that the indorsernent under consideration was not, suffi-
cient.

'The writ was indorsed as follows: " The plaintiff's claim
is for the price of goods sold and delivered by the plaintiff
to the defendant, the account for which goods bas been stated
betwcen the plaintiff and the Meondant. The following are
the particulars:-

"April 4, 1890. To balance duc the plaintiff on au ae-
count for goods sold and delivered by hirn to thc défendant,
and which account lias been rcndered by the plaintiff to the
defendant and admitted by him to be correct and stated be-.
tween them, and which balance of account bua al8o been,
rendcred by tho plaintiff to the defendant and admitted to be
correct, and stated at the sum of .............. $2,3»9 46
July 29, To, int. for 3 5/6 nxonths at 6 per cent. . 45 79

$2,435 25

Cr.

April 19. By cash ................... $50 00
July 29ý. " int. for 3 1/3 months at 6% 83

- 50 8.3

$2,384 42

"And th1e sum of $50 for costs, and if the amount elaimeil
be paid to the plaintiff or his solicitors within eight dayg
front the service hereof, further proceedings will be stayed.,-

This writ was issued on 30th July, 1890, so proceedinga
are governcd by Rlule 245 of the Conisolidated Rules of 1888.
There, were 4 classes of matter for which there would, then,
be special indorsement, where the dlaim was for debt ar liqui-
dated demand, with or without interest, arising upon a co0n-
tract, express or implied, as for instance:

(1) lJpon bill or note or choque or other simple contraet
debt, or
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(2) On bond or eontract uîider seal for paymnent of a
Liidated ainount of money, or

(3) On a statute when the surn souglit is a fixed sum or
the na~ture of a debt, or

(4) On a guaranty, whether under seal or itot, whcere te
im. agaillst the principal is in respeýct of sucli debt or
aidateddemand, etc.

Thtis claimi is for a debt or liquidated demand, so far as
indorsement alleges an account adrnitted, ly the defen-

rit, and stated between the parties at te suin of $2,389.46.

e elaim for intere.st on this amount is not, under the au-

>rities, shewn to be properly the subj oct, of special indorse-
rut. It is not alleged that upon thie account as ren(lered
,re -was any dlaim for interest, or that interest was in aiiy
y demanded, or that defendant would be cliarged with

,erest, or that he promised to pay interest. Nothing îs set
t or stated from which a promise to pay interest eau be
plied....

[Referenee to Rodway v. Lucas, 10 Ex. 667; Iluifiman v.
mner, 12 P. R. 492; Hay v. Jolinston, 12 P. R1. 596; Mac-
mnzie v. Ross, 14 P. R. 299; Ilollexider v. 16les P. Rl.
5; Sheba Gold Mining Co. v. Trubshawe, [1892] 1 Q. B.

4; WîIks v. Wood, ib. 684; Gold Ores Reduction (Co. ý-
ýrr, [1892] 2 Q. B. 14; Munro v. Pik-e, 15 P. R1. 164;
Imeis v. Stafford, 16 P. R1. 78, 264; MieVicar v. Meb-auigli-
t, 16 P. R1. 450; Clarkson v. Dwan, 17 P. R. 92; Appleby
Turner, 19 P. R. 145; Anlaby v. Pra-torius, 20 Q. B.1).
4; Smurth-waite v. Hannay, [1894] A. C. 501.]

Sinoe the cases above eited Rtule 603 lias been amended by
c addition thereto of sec. 3, permaitting, upon motion for
dgnient, auy amndment of the writ which miglît bie or-
red o11 a substantive motion.

That does not as8ist in the present case, whPe deendant
Snot appeared. Whoe an appearance has heen entered.

e defendart can always resist summary judgment if the
vi was really not properly specially indorsed, or if there is
ELonable groiind for disputing the elaim.
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In this case there was nothing provedl that, wou]d entitie
George as of right to interest. There, was no0 express or
implied promise to pay interest.

The $2,389.46 as indorsed on writ was mnade Up as fol-
lows .

George and Green partnership account, August 22,
1889. ...... .... ..................... $2,672 07

Certain itemis down to Noveinber 19, 1889 ......... 23 10
lnterest to November 19, 1889 .................. 61 00

$2,756 17

Less cash ...................... $246 25
Accoui+ ...... ................ 7 20

253 45

$2,502 72

April 4, 1890, 3 months' interest ................ 37 5,

$2,540 26
Less cash.....................$150 00

Interest ........... ............ 80
150 00

$2,389 46

The beginning of the account was the partnership, debt of
George & Green to George of $2,672.07. It was flot shewn
that there was any promise to pay interest, on that, nor did
iA appear that Green k-new of the account being increased
in amount by the large charges for intercst. Mercly upon
the question of Green's want of knowledge of or indifferenoe
to the amount of the dlaim, it may be noted that, although
Green got, credit by indorsement on the writ for the $50
paid on l9th April, 1890, and although this same credit was
given on the aceount flled with the assignee, he, by error,.
omitted the credit in his statement of elaim, and George's
clalin was placed upon the notice to creditors at $2,435.61.
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rpon the whole case I arn constraiîîed to hold that plain-
a. the issue is upon terras entitled ito liave the judginent
side and vacateci.

rpou the trial tlic inerits wcre gone into, and 1 fourni,
,ugli perhaps not neeessary for disposing of points re-
il, that plaintiff in flhe issue was, when flic writ of sai-

issued, indebted to the late William George in the
rut dlaimed apart frorn interest. The judgrnent shouli
it aside only upon sucli terms as will le a fair and just
!ation to defendant in the issue.

t would be a great injustice to deferidant in the issue not
apoase terras. The facts are altogether exceptional. In1
ring plaintiff in the issue costs to the extent 1 do, the
sition of terms is in îny power; and, everi without that,
i mny opinion, ini my power in this case to do so, and if

,g it must be for an appellate Court to sa say. Thei
s are that an appearance shil be entered by tlue plaintiff
ie isue within 10 days, and that all neeessary tirne shall
-tended to defendant in the issue for proceeding with that
n. She shail have two weeks from the entry of appear-
for the delivery of the staternent of dlaim. The action
be tried wÎthout either party, so far as the Court eau

ant it, being prejudiccd by the delay. The reeeiving
r will stand, and the receiver will be continued, and the
cy will remain in his hand.s for the settlement of sucli
1 as 31axy George, adminisfratrix, may establish in the
n. ]Plaintiff in the issue is to get costs of the motion
~t aside the judgment to be taxed, and costs of the issue
trial of the issue, which I fix at $100. Plaintiff in the

set up that the wrît was not personally serve(1, anil
econtentions not estahlîshed, so that lie is not entitled to

,ie coSts of that issue. These costs are to ho set off against
claim as the defendant in thc issue may establish. The
of the action and the trial of it are reserved, and may

isposed of by the trial Judge. If these terms are not
pted by plaintiff in the issue, judgment will be entered
lefendant in the' isusue' without costs.
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1),I Arnmur, .. ,for plaintiff.

M.K, Ci'utit, K C., for deft'ndants.

.r1TKL . :-I fil901 thfe ( lillriti, erIUn a
j"stilg lt sIl a îr-a<' lof land Iighîtcîte~w~~
pLiaiiiiiffs and Éli u an :111iay a d oa.st of 1,;14iii(â~II

il oi Sjiq iaI ti ~IU l o ) îo t 1 . jtwo on uie fo sIrt~
aiîd 1 taragq 'gri UQ id>, andl lte oilivl )f 11t roînpd1it,t Ill,
-I. i )il, i o l u q Iliriî tI 1 i , h le or a litort ion of ie p a e

\V ilh vie of jnvenltilîîg i>oîîîpeititlli[1 lw1t %14»1 Ilt twoý

o!plainitifr ernpany' , t, MIr. Wail1wright, . , Il;
trr nidet'findant euupnv alie I<ýt J !I 2il, 11>î,

"Xw , l-ie îr (>vraIUiI l to-d . e wlI maetit aUewpillt

qai o! chl land 7surr-ounded4 groolio titi Ili,-~ ' une prù4l
mwbit I 1 avo i ini a(41, lnyv tilnwt itiin ý7r years froani t1ii,
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foýr one-haif the ainount you pay for the land ln ue-
plu> 5 pe-r cen)t. pe~r anntm."

Jji! proposition %va: accepted, hV Mr. Wainwrigiit, but
mnnmai ag-revinvnti wa., over exîtered iuto by eitber of thet

hé bdine print plan referreti to, in Mr. MclNichol's pro-
ifn ahewe h% hole property to he triangular in sbape,
-' th(. bal of suehL landi surrounded green." . . . o

leorhei liaif adjoîing plaintiffs' railway.

"he govetrumený,it withdrew froni sale a portion of tbc
Situate at the north-west1 angle, which 1 should estimate

.at about. 2 acres, thius reducîng to that extent the
of tjie portion proposed to be acquired by plaintiffs.

11atiffs co(ntend that under the agreemnent they are eni-
I ea e-onve, 'yanee of the northerly hiaiT of the land actu-

1cui ) vy defendants, and are not limited to the re-
kder of thev northerly haif of the original triangle with
baterneit froin the purchase price, and in this action
Sjudiginentf for an equal division of the land acquired

endtsand spccific performance by a conveyance of

nl o)rder io obtain, thiis ûqual division At is neccss,,ary to
,tjw dividing uneii indicatcd on the bine print further

iii1» order to ftke ini sufficient extra land ta compensate
belis ccind by the witlidrawn portion. The
esn(ýgettd( to) make provision for any such contin-

n fliv co(nvoync v tendcreil for execution and in the
fient of cdaimi thiere is included a portion of land in
ý<j of wich-l no agreemnent was mnade giving plainiffs any
rr inteýrest therein, nor is there any agreemenit entitling

itiffs te a deelaration that they are jointly interestcd
elofindlants in thie whole proparty. The agreement was

xý iii ifs ternis to specilic property, and of course cannot
glre( by Uic COUrt



a rI~Iu cu~ rat~n 1J tbmink ý 1anif r 1 i - d

avtion whjd~ pIaintifY~ ax h riad id t- r rn a uf~pt
t b r~nmiI1tr ulymi te nrfurv 1aif th 01gna


