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Crascery Cusampers Revorts—A Poixt or Pracrice.

DIARY FOR DECEMBER.

L. gatur.. Michselmas Term ende  Clork of every Muni-
cipality exeopt Counties to return No. of resi-
dent ratepayers to Registrar General,

2. SUN.... st Sunday in sdvent.
3. Mon.... Laat day for notice of trial for County Court,
8. Satur., Conevption of the Blessed Virgin Mary.
9. SUN ... 2nd Sunday in Advent. '
1L Tues... (uarter Sesslons and County Court Sittings in !
vaeh Connty, |
13. Thurs., Last day for service for York and Peel. Last '

duy for Collector to return Rodl to Chancery.
Ird Surday in Advent. :
Reeorder’s Counrt sitys
N Themys,
Voo A Sunday in Advent.

.. Dectare for York aund Peel.

.. Chrintmas Day.

.. St Stephen,

< Thws... St. Juhm the Evangelist.  Sittings of Court of
Error and Appenl
28, Friday. Iunacents.
Q. SUNL. Tt Sunday after Curis'mas
3L Mow.... Last day ou which remaining half of G. F. 8,

peyable.  Bud of Mumcrpal yosr.

i the court as to their opinion.

gentlemnan, well thought of whilst at the bar,
is now proving himself thorcughly master of
the situation in his guusi judicial capacity.
The great mass of the Chamber business

' passes through his hands or comes under his

observation, whilst on all new points, and in
matters of difficulty and importance, before
aiving a decision, he consults the judges of
It is not, we
think, unreasonable to suppose that under
this state of facts greater uniformity in the
practice will be secured.

With all this in view, we have made ar-
rangements with several gentlemen thorough-
Iy competent for the task, and having large

i practice in Chancery Chambers, for a regular

supply of reports of recent cases deciding
points of interest to the profession ; and these

: reports will be the more useful and reliable,

Wpper Canada Faby Journal,
DECEMBER, 18G66.

CIIANCERY CHAMBERS REPORTS.

Itisa fact which we do not attempt to deny,
that the {pper Cunada Law Journal has not
hitherto been as useful to practitioners in the
Court of Chancery as it has been to those
practising in the Courts of Common Law, nor
has it been as largely patronised by the former
as the latter. It is unuecessary to search for
reasons for this, but we accept the fact as to
the past, and hope to remedy it in the future.
Mauy original reports on points of practice
decided both in full court and in Chambers
have certainly been given, but not in such {
numbers as we could have wished, nor with
regularity sufficient to command the support
of many who otherwise wish us well.

Partly as a necessity arising from the very
nature of equity jurisprudence, and partly
from a combination of other causes, the prac-
tice of the Court of Chancery has not been
hitherto as well settled or as well understood as
that of the common law courts. Oneof these
reasons has doubtless been the want of a suf-
ficient judicial stafi to grapple with the in-
creasing business of the court. Thig state of
things has, however, been altered greatly for
the better by the appointment of a barrister, |
with the title of Judge’s Secretary, to assist |
the judges in their Chamber work. This ,

as the Judges’ Sacretary has kindly cunsented
to revize them before publication.

This has been, as our readers will see by
reference to the last and the present number,
already commenced, and we doubt not we
shall be able to continue, and we hope in-
crease the usefulness of these reports.

A POINT OF PRACTICE.

Tt was a fow days ago decided in Chambers,
by Mr. Justice Adam Wilson, that where the
same person is the Toronto agent for two
principals, the service of papers by the clerk
of the agent on behalf of one principal on the
agent himself, as on behalf of the other, will
not, if objected to by the latter, be reccgnised
as a good or sufficient service.

This decision, if upheld, is one of considerable
importance to practitieners, in various ways.
The practice that was followed in the ease
referred to has been for some time past the
almost universal practice in all the Toronto
offices where a large agency business is done,
and this case will more or less unseftle that
practice. It will force practitioners (if cther
judges take the same view) to make some
other arrangements in the premises. It is
difficult to say, however, what such arrange-
ment should be. The rule of court only scems
to contemplate the appointment of one agent,
and if so, an attorney cannot be compelled to
appoint more than one; and if he appoint
one, he may insist upon papers being served
upon that one, and that they shall not be post-
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-ed up in the Crown office, which would suggest
itself as one alternative; the other alternative
would seem to be, that papers should be served
at the office of the principal himself, wherever
that might be. This would at once render
-abertive, in many cases, the beneficial effect of
‘the rule which was made for the purpose of
facilitating business ; in fact, such a mode of
‘procedure would be found to be most unsatis-
factory, and yet this might be the result,
unless principals dind themselves to abide
by the practice which is now said to be
incorrect and irregular (for a tacit consent to
such practice does not seem sufficent), or
else to make some other arrangement that
‘will obviate any such difficulty; such, for
example, as appointing a second or sub-agent
to receive papers and act in cases where the
regular agent is concerned on the other sjde,
as was indeed suggested by the learned judge,
In the case referred to (which will be found
reported in another place), it was urged very
strongly that the fact of the principal, who
then for the first time objected to this mode
of service, having repeatedly permitted the
practice and so consenting to it, was in itself a
sufficient reason for upholding the service;
but without further discussing whether the
ruling of the learned judge was or was not
warranted, under the particular state of facts
in this case, or even under the practice which
‘has been so generally followed and never be-
fore objected to, it cannot be denied that he is
quite right in saying that the practice may be
open to abuse, and might occasionally (though
we are not aware that it ever has done so,
and certainly did not in the case before us)
lead, possibly to hard swearing, or unpleasant
complications.

LAW SOCIETY, MICH. TERM, 1866.

NEW BENCHERS.

Messrs. John Roaf, Q.C., C. S. Patterson,
and Angus Morrison, M.P.P., were during this
term elected members of the Bench.

CALLS TO THE BAR.

The six following gentlemen, out of twelve
who went up, having passed the necessary
examinations, were called to the bar during
the present term :

Archibald Bell, London (passed without any
oral examination); A. L. Morden, Brockville;
D. M. Dafoe, Toronto ; Geo. Denmark, Belle-

ville; John P. Thomas, Belleville; Michael
Walsh, Toronto.

ADMISSTONS AR ATTORNEYS,

Thirteen gentlemen presented themselves
or examination for admission, and all passed
the examinations required :

Horace Thorne, Toronto ; Robert C. Smyth,
Brantford ; William R. Bain, Toronto; J. R,
Baudin, Kingston; John Mudie, Kingston;
Michael Walsh, Ingersoll; J. R. Price, King-
ston ; J. R. H. P. Jackson, Simcoe; Robert R.
Gage, Hamilton; John O'Donohoe, Toronto ;
Morgan Coldwell, London ; Neil Ray, Lindsay ;
Henry Whateley, London.

The examination of Messrs. Thorne & Smyth
was so creditable that they werc not called
upon to undergo the oral test.

SCHOLARSHIP EXAMINATIONS.

FOURTH YEAR.
Thomsas Smith Kennedy, 269 mnr?.
249 marks necessary.
THIRD YEAR.
No Scholarship awarded.
SECOND YEAR.
Charles Moss, 280 marks
213 marks necessary.
FIRST YEAR.

8. R. Clarke, 311 marks.
W. J. Green, 208 marks.
D. Wade, 278 marks.
J H. McDonald, 278 marks.
J. D. Ridout, 232 marks.

. 213 marks necessary-
Although Mr. Clarke was therefore entitled
to the scholarship for the first year, yet the
other names were honorably mentioned undef
the order of convocation, the number of mark$
reccived by each being beyond the numbe’
necessary for the scholarship.
The maximum number of marks that could
have been obtained was 320,

ENGLISH POLICEMEN.

It is rather the habit of people in the ™ ¢
country” to speak disparagingly of everythit®
connected with colonies and colonists—s0%P®
times making comparisons where compafis‘fns
are absurd, and on every occasion glorif)”"g’
themselves and their institutions at the °
pense of others, and very generally exposiné
their ignorance of us and our affairs in 40
so. Our officials come in for their shar® oe
what is going; but for stolid and unuttel"‘b .
stupidity we will back a certain class of Ep

«“ old
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lish officials ageinst the world. We often come
across newspaper items which astonish us,
but any thing so painful in its consequences,
in this councction, as the following, which we
take from an English legal periodical, we do
not at present remember:

* Had not the facts been given in evidence before
a coroner by several witnesses, we could not have
velieved that such stupidity and inhumanity as
the police seemed to have excercised at a recent
tire in the Hampstead-road was possible. From
the evidence we gather that at the time the fire
was first discovered the master of the house was
absent, having lefs his six children in bed in charge
of two servants,  As sooa as the alarm was raised
one of the servants ran into the street with the
baby, which she hapded tc a bystander, and
essuyed to return to save the other children. It
vill scarcely be credited that notwithstanding,
there was, as proved by the witnesses, plenty of
time, the poliee absolutelyy and persistently refused
to allow her to return and save those who had
been left behind.  Fortunutely two other of the
children were saved by the man who discovered
the fire, but the police refused to re-admit him to
save the rest, and as the resalt threelof the child-
ren died of suffocation.

It is quite right that on the occasion of a fire
the efforts of the police should be directed to the
prevention of ro)bery and the saving of vuluable
p-operty from promiscuous plunder, but surely
their instructions to that intent do not extend to
a disregard of human life, If the police were on
this occasion only carrying out theirnstructions,
so much the worse for their superiors; but if they
were merely acting on a too rigid interpretation
of 2 general rule, as is possible, the proper limits
of their discretion should be more distinctly
pointed out, so that when they first take charge of
2 burning building, before the arrival of engines
and cscape-ladders, they may satisfy themselves
either that all the inmates have been removed, or
that all possible efforts to save ther have been
made and failed. Who is the responsible person
in this matter it may be difficult to determine.
If the Chief Commissioner be to blame he should
lose no time in altering the police regulations, so
as to nrevent the recurrence of so scandalous a
secrifice as has taken place; if, on the other hand
the constables on duty have exceeded or miscon-
ceived their order, the coroner’s jury will perhaps
know how to deal with them.”

Whether this was the result of stupidity
or inhumanity, or both combined, we can-
not say; but we scarcely like to disgrace
human nature by supposing it to be tle

seconw of the three. Neither can we tell the
number of officials who were necessary to
preserve the dignity of the law during the
celebration of this human sacrifice, but we
have a shrewd notion that under like circum-
stances in this country, including a supply of
these vigilant officers (and we consider our-
selves sufficiently lay abiding), it would have
taken a much larger force to have secured the
death of these unfortunate children.

SELECTIONS.

RECENT CASES ON INTERROGATORIES.

The cases en the admissibility of interroga-
tories that have arisen in thecommonlaw courts
during the past year, and are reported in the
14 Weekly Reporier, though not numerous,
are of some permanentinterest.  None of them
lay down any new rules for guidance, but
several of the decided cases, and the rules that
have been, or might be supposed to follow from
them, have been modified in a2 manner which
seems to deserve more than a passing notice.
Disposing first of the decisions which merely
follow, without altering or adding to already
decided cases, we notice the case of Jourduin
v. Palmer, 14 Y. R. 283, from which itappears
that * to entitle a party to interrogaterics, it is
not enough that he is entitled to discovery in
equity on some ground and for some purposc,
it must be upon the same ground and for the
same purpose for which the interrogatorics are
sought.”  This proposition might pass as a
truism if the ground on which the party is en-
titled to discovery in equity, and that on which
he seeks to adminster interrogatories are so
distinct that they can be separated, which
woula rarely happen; but the case does not
help us to determine the intermediate position
where the two things are neither identical nor
entirely scparate. Another point arising inthe
same case will be considered below.

In Hawkins v. Carr, 14 W. R. 188, we find
that “in allowing interrogatories under the
Common Law Procedure Act, 1854, s. 51, the
Court will follow the practice in chancery "—
a proposition which, although it has been
more than once contested, would not seem to
have required a considered judgment-to estab-
lish it.

Three questions «f considerable impontance
have been discussed as to the admissibility of
interrogatories in the following cases :-—Where
it is asserted that the answers would tend to
criminate the party interrogated; where the
defendant in an action of trover sceks to dis-
cover the title of the plaintiff; and where the
defendant seeks to discover the amount of
dameges incurred by the plaintiff. 'We pro-
pose to consider these questions in connection
with the cases in which they arise, and then
to offer a few remarks on this subject.
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‘The first of these questions were raised in
Dickford v. D'Arey, 14 W, R. 900, in which
case Paker v. Lane was, as the reporter po-
liteiy phrases it, “explained.”

In Baker v. -

Lane, the Court appears to have decided that '

questions tending to criminate ought not to be
allowed, and we must allow that the considered,
though brief, judgment of the Court, coupled
with the elaborate argumert on ecither side,
seems to point to that conclusion. But this is
now explained: * the true reason,” says Pol-
lock, C.B., *of our disallowing the interroga-
tories there was that the questions were not
in our opinion put dond fide.” 1t is to be
regretted that the Court did not say so in
giving judgment in Baker v. Lane, but at any
rate it may be assumed till further explanation
that the ruleis re-established that the mere fact
that answers to interrogatories would tend to
criminate is not in itself a sufficient reason for
disallowing them. In connection with this
point is the case of Atkinson v. Fosbrook, p.
832, an action for slander, in which the Court
of Queen's Bench allowed the plaintiff' to ad-
minister interrogatories to the defendant in
order to discover the exact words used. The
case of Stern v. Sevastopulo, 11 W. R. 862,
was quoted as an authority to the contrary
effect, but the Court, while admitting the rule
there laid down—that, in general, interroga-
tories will not be allowed in an action of slan-
der—cstablished as an exception the case in
which a plaintiff} without the aid of interroga-
tories, would be unable to ascertain the exact
words used where it appears primd fucis that
some slanderous words have been used.

In Finney v. Forward, 14 W. R. 85, the
defendant in an action of trover desired to
exbibit interrogatories to the plaintiff for the
purpose of ascertaining the plaintiff’s title to
the goods for which he was suing. The Court
refused to allow them to be administered,
though pressed with the case of Hiteroft v.
Fietcher, 4 W. R. 268, and other cases in
which, in ejectment, interrogatories as to the
title of the plaintiff had been allowed. *It
may be,” said Pollock, C.B., in the course of
ihe case, *‘that the reason why the Court in
those cases allowed interrogatories to be ex-
hibited to the plaintiff arose from the peculiar
nature of an action of cjectment. The Court
will not extend that rule to actions of trover.”
Itis not easy to see any real distinction between
the case of a person in possesion of land and
e who has had possession of a chattel for a

“length of time. Indeed it seems almost as if
the argument might be reversed and the pecu-
liar nature of an action of ¢jectment with the
intricacies of title and the facility for finding
dlaws adduced as a reason against the admio-
‘tstration of interrogatories in ejectment. In
the words of the same learned judge ‘“the
distinction which the law has at all times made
between real property and personal property
may in part have arisen from this; thatif a
man has' land he is considered as holding it
ander a grant from the Crown; if he has per-

sonal property he holds it directly or indirectly
by reason of some contract,” and if this be so,
permission to interrogate the plaintiff in an
action of trover as to his title, could hardly be
called an extension of the rule relating to cject-
ments. Wemay be permitted to doubt whether,
on further consideration, this case too may
not be explained and a restriction, of which the
utility is doubtful, removed.

The case of Jourduin v. Palmer, p. 283,
referred to above on a minor point, questions,
if it does not overrule, Wright v. Goodlake,
13 W. R.849 In Wright v. Goodlake, the
Court of Exchequer allowed interrogatories to
be put to a plaintiff to ascertain.the truc
measure of the damages he had sustained, and
so guide the defendant as to the amount he
might fairly pay into court, at least, this is the
deduction that is naturaliy drawn from the
fact that the Court saw no reason why the in-
terrogatories should not be administered. In
Jourdain v. Palmer, however, the same Court
“doubt whether Wright v. Goodlake, can be
followed in all cases apparently sinilar to it,”
and since ‘“‘equily would only grant a dis-
covery for the purpose of taking the accounts
and settling the whole matter between the
plaintiff and defendant (but that isa thing which
we have no power to do, and is a purpose
wholly foreign to this action),” the Court re-
fused to aid the defendant. These results may
be thus briefly summed up: the rule on which
the case of Daker v. Lane threw some doubt
isre-established, that the mere fact that answers
to interrogatories would tend to <criminate is
not in itself a sufficient reason for disallowing
them, In actions for slander, the Court, as a
rule, will not allow interrogation as to the
words used, but this ruie is nbt inflexible. The
defendant in action of trover will not be all-
owed to interrogate the plaintiffas to his title,
and a defendant, the case of Wright v. Good-
lake notwithstanding, will not be permitted to
discover, by :nterrogating the plaintiff, what
amount of damage he has sustained. The
section of the Common Law Procedure Act,
allowing interrogatories to be acministered on
which the cases we have mentioned above arose
has, without doubt, worked well whenever it
has been allowed to work atall. The conflicting
dacisions and obscurity in which the subject
is involved owe their origin fo several causes,
one of which we cannot help thinking is the
common evil—the want of written judgments
-—and further, the brevity with which even in
considered judgments the subject is treated,
Where, after an elaborate argument, the Court
allow or disallow interrogatories in so many
words without explanation of the reasons that
influence it, and without any limitation to the
particuiar case (by reference, for instance, to
its discretion), the conclusion is natural that
the arguments of the counsel who has succeed-
ed are correct, and & general rule is deduced
on which the profession act until, perhaps, an
opportunity for explanation shows that the
Court decided ou different or even opposite
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grounds. Hence part of the confusion in which
the subject is invoived; but we think that
there is an evil somewhat deeper than this,
and that the action of the statute has been
much wore restricted in practice than was the
intention of the original framers.

The section enacts that either party may,
by leave of the Court or a judge, deliver to the
opposite party or his attorney (provided such
party, if not a body corporate, would be liable
to be called and examined as a witness upon
such matter) interrogatories in writing upon
any matter as to which discovery may be
sought, and provides that a party omitting,

|
|
|
i

not at present.  More liberality in allowing
interrogatories would, we believe, be followed
by several beneficial resulis. Cne of these
would be to cast on the person interrogated
the responsibility of replying or not as he
mizht be advised. The effect of raising the
objection to the question being put, and not

" to its being answered, is, that the ingenuity of

without just cause, sufticiently to answer shaii |

be deemed to have committed a contempt of
court.  There, is therefore, 2 discretion in
vvery case as to allowing interrogatories; and
this, while it accounts, to a certain extent, for
the many conflicting cases, increases the diffi-
culty of task of criticising the decisions on the
subject: but in fact in this, as in so many
the excercise of a diseretion of to-day becomes
the precedent of to-morrow, and in that guise
fair subject for comment  The course pursued
withrespect to interrogatories has, as it appears
to us, rather cramped the action of the statute;
for instance, it is made a ground, in a passage
already partially quoted, for refusing to allow
interrogatories to be administered that ** it has
been held with regard to equitable pleas, that
they are not good unless they go completely to
the root of the matter and finally dispose of
the right of the parties, and in this case equity
will ouly grant a discovery for the purpose of
taking the accounts and settling the whole
matter between the plaintiff and defendant.
But that is a thing we have no power to do with,
anl is a purpose wholly foreign to this action.”
The analogy here suggested illustrates the
objection we would raise. To simplify and
facilitate the trial of an action at law a statute
1s passed, enabling that to be done which be-
fore could only be done in a court of equity,
namely, to plead an equitable plea or to ask
for discovery, and though it may be reasonable
oreven necessary that these new powers should
follow the general practice adopted in similar
cases in equity, it } y no means follows their
effect should be resiricted by adopting all the
rules of equity, whether applicable to the par-
ticular case or not. In an action the object
is to obtain an adjustment of the particular
claim; and an equitable plea or equitable right
to discovery may achieve that object and carry
out the wishes of the Legislature by saving
time and diminishing cost, though under dif-
ferent circumstances, aad in a suit in equity,
they might, untided, fail to secure the objects
of that suit. With regard to equitable pleas
the matter is now perhaps beyond the control
of the judges, but in the matter of interroga-
tories it is still in their hands. We should
rejoice to see in practice a more liberal con-
struction put upon the very wide words of the
statute, and interrogatories allowed to be ad-
ministered in many cases in which they are

!
|
‘
i
i

his advisers is taxed to find some means of
escaping from questions to answer, or ¢ven not
to answer, which might damage the caxe
irrespective of its real merits.  If the rule were
to allow interrogatories in the first instunee,
the matter must go beyond the legal advisers
and reach the party himself, and with the re-
sponsibility of not answering thrown on him,
the oljections to answer and, in conserquence,
the obstructions to the wurking of the statute,
would be greatly diminished. In some cases
this view has been adopted, as in Osborn .
The London Dock Company, 10 Ex. 694, and
Chester v. Wortley, 17 C. P. 410, where inter-
rogatories were allowed to be administered on
the ground that the objection to answer should
come from the party himself when he has been
sworn.

Wore interrogatories allowed wherever they
would facilitate the bringing of an action tu i
close, and the discretion of the Court excercised
“for the purpose only of seeing that the pro-
cess of the Court is not abused,” ail dornd jide
objections to answering would be cpen to the
party interrogated, and much more certainty
would be introduced since an argument on the
propriety of putting questions must, from the
nature of the case, be more general than an
argument on the propriety of answering thu,
as the latter will be referred much more
closely to the particular case under discusston.
We should thus avoid many of the conflicting
decisions where a rule, adopted apparently to
meet the substantial justice of a case, has to
be modified to meet that of & subsequent case.
It will be apparent that in 2 subject of so
indefinite a nature and of such ipaginitude it
would be impossible in our limits to do more
than point out some of the most promincut
advantages that would result from the change
suggested. It certainly is a subject forregret
that when the Legislature have been at the
pains to offer the facilities for the disposal of
actions, their efforts should in any cases,
however few, be restricted or rendered nuga-
tory by fanciful anaiogies and attempts to
assimilate two dissimilar things.— Solicitors'
Journal. B

Lord Pembroke gave “ nothing to Lord Say,
which legacy I give him because I know he
will bestow on the poor;” and then, after
giving equally peculiar legacies, he finished
with ¢ Item, I give up the ghost.”

Milton's will was nuncupative—that is, by
word of mouth, he being blind at the time he
made it. Shakspere’s was made in regular
form; so was Byron’s.
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CurciesTer v. GORDON,

Q B. Rep.]

Liacorrse aAND GALLON,

[Q. B. Rep.

UPPER CANADA REPORTS.

QUEEN'S BENCH,
(Reported by C. RoviNsox, Eerq., Q. C., Reporter lo the Couvt.)

Curcngster v. GorpoX, Lacoursk axp Garrox.
Erammation of judgment deblors—C. S, U. C. =h. 24, sec. 41"

~~urm of order to commut.

An drder to commit under Copsol. Stat. U. C. ch. 24, svc. 41
murt b shsolute, not conditional.

A County Court judge being diesatisfied with answers of &
jwigment debror on by examiostion, ordered that he
thould be committed for six months unless he shouid
forthwith give o negotiable note for the cebt. made by
htinself and endorsed by cuo C.  Held, that the order was
tued, a8 bewng cuaditional.

The deputy eherlfl joloed with the attorney for the defen-
dunt in 8 plea justifying under such order. Jird, that
the piea being bad us to thy attorney, was bad as to both.

{Q. B., T. T 30 Vic., 1866.)

Declaration for assault and false imprisonment,
‘¢ wherehy the plaintiff suffered great pain of
body and mind, and was exposed and injared in
hiy credit and civenmstances, and <as prevented
from carrying on his business, and was obliged
to give to the defendants n promissory note for
a large sum of money, and to prooure his sister,
Charlotte Chi hester, to endorse the same, and
incurred otl er expenses in obtainiog his libera-
tion from said custody and imprisonment.”

Pien, by the defendant Gordon, that before
the snid slleged trespasses, to wit. on tne 18th of
June, 1861, he, the ssid Thomas Gordon, in the
County Court of the united counties of DPeter-
boro’ and Victoria, by the judgment of the said
court recovered against the said plaintiff, Arthur
Chichester, the sum of £38 2s. 11d., and that
afterwards, on the 18tk of June, an execution was
issued nguinst the goods and chattels of the szid
Arthur Chichester thereon: that afterwards, to
wit, on the 24th of March, 1863, an application
was made on behalf of the said defendant, Thos
Gordon, to R. M. Boucher, Esq, judge of the
Courty Court of the county of Peterboro’, being
a judge having power to dispose of matters
arising in the said court of the united counties
of Peterboro’ and Victoria, for a summons call-
ing upon the said A. C, his attorney or agent,
to shew cause why he, the 8aid A. C., should not
be exnmined before James Smith, Esq , judge of
the county of Victoria, tivd vace, upon oath,
touching his estate and effccts, and the manner
and circumstan 3 under which the said A. C.
contracted the debt which was the subject matter
of the action iz which the said judgment was
obtained against him, and as to the means and
expectations be then had, and as to the property
and means he at that time had, of discharging
tne debt, and as to the dispoeal he may have
mnde of asy of his property. And afterwards,
to wit. on the 31st of March, 1863, the eaid R.
ML Loucher, judge of the county of Peterboro’,
niorcsnd, made an order for the exemination of
the said A. C., pursuant to the terms of the said
summons, Do cause being shewn against it.
And the said A. C. was afterwards examined be-
fore James Smith, Esq., judge of the couuty
of Vi.toria, and on the 15th of May, 1863, the
said R. M. Boucher, judge of the said county of
Peterbioro’, as eforesaid, aftes calling upon the
gaid A. C. by a summons, dsted on the 6th of

May, 1663, and after henting him by his attor.
ney. did order that the defondant be committed
to the common gnol of the county of Victoria for
six calendar months, uoless he then forthwith
geve to the said Thomas Gordon a negotiable
promissory note for the full amount of tho debt,
unade by himself and endorsed by Charlotte
Chichester, payuble in six months from the 9th
of May, 1863, upon the grounds that the enid
A. C did not at his examination referred to in
the said summons make satisfactory answers
touching his estate and effects; and nader the
said order the snid A. C. was arrested—which
are the nlleged trespnsses. And the defer.dant
avers that the said order is still in full force and
unrescinded

Plea by defendant Antheony Lacourse, in per-
son, and James Gallon by Antbony Lacourse, his
attorney. that defendant Gordon recovered judg-
ment ip the County Court of Peterboro’, and:
Victoris (ns in the first plea). and proceedings
upon eaid judgment were pending at the time of
the dissolution of the union of the snid counties,
aud no change of venue was directed in the sail
action. And after the dissolution of the said
union, the said Gordon epplied to Robert Maul
Boucher, E<q., judge of the County Court of the
county of Peterboro’, for an order that the said
now plaintiff, who resided in the county of
Victoria, should be orally examined upon oath
before James 8mith, Esq., judge of the County
Court of the county of Victoria, touching bis
estate and effects, &c., (setting out the terms of
the order applied for.) And the said first men-
tioned judge made the said order, and said
pow plaintiff, upon notice of the said order,
attended before the said James Smith, Esq,
in pursuance thereof, and was then and there
duly examined touching the matters in the
suid order mentioned, and bis examination was
duly reduced to writing by the said James
Swmith, Esq.,, and wat returned to the sail
first mentioned judge ; and the gaid first men-
tioned judge afterwards, on the 7th of May,
1866, then, on the application of the said Gor-
don, and on reading the said examination,
granted a summons calling on the eaid now
plaintiff, his attorney or agent, to attend before
bim on the second day after service thereof, to
shew cause why ke should not be committed to
the common gaol of the county of Victoria, or
why a writ of capias ad satisfaciendum should
pot be issued against bim, on the grouuds thab
he did not at his said examination make satis-
factory answers touching his estate and effects,
and that it ajpeared by the said examination
that he had made away with his property in order
to defeat or defraud his creditors, and on the
grounds-that in contracting the said debt he was
guilty of fraud in concesling the fact that he had
executed a confession of judgment iu favor of
his sieter, upon which execntion had issued in
another county than in which the said debt was
contracted, without the knowledge of the said
Gordon. And the said now plaintiff .was on the
said seventh day of May duly served with the
said summons, and on the second day after ser-
vice thereof be duly attended in pursuance there-
of, by his attorney, before the sai.l Robert Maul
Boucher, judge, as aforesaid, and the said Go=-
don also attended by his said attorney, and the



December, 1866.)

LAW JOURNAL.

{Vou. IT, N. S.—315

Q. B. Rep.]

Cuicnesten v. Gokrpoy, LACOURSE AND GaLLON.

[Q. B. Rep.

said judge, upon hearing the eaid parties
reapectively by their said attorneys, was of
opinion and decided that the said now plwintiff
did not at his said examiontion wakesatisfactory
answera touching his estate aud effecta, and
decided to commit him for six calendar mouths
to the common gacl of the county of Victoria, in
which county the said now plaintif then
resided ; aud the said judge was about to make
an order for such committal, when the said now
plaintiff propesed to give forthwith to the snid
Gordon, in satisfaction of the suid judgment, a
vegotiable promissory note for the full amount
of the debt and costs in the said suit, wade by
the snid now plaintiff and endorsed by Chur-
lotte Chichester, payable in six months from
the ninth day of the said month of May, and
requested ‘hat the said order for committal
chould be m .de for such committal in default of
bis forthwith giving the said note, and the said
Gordon consented thereto. And the said Robert
Mau! Boucher, Esq., a8 such judge, then, upon
such request and consent, made an order ‘hat
the said now plaintiff be committed to the com-
mon gaol of the county of Victoria for six
calendar months, unless he should forthwith give
to the said Gordon s negotiable promissory note
for ihe full amount of the debt anl costs in the
gaid suit, made by himself, the said now piain-
tiff, snd endorsed by Charlotte Chichest . pay-
able in six months from the ninth day of May
then instant, upon the grounds that the said now
plaintiff did not at his said examination make
satisfactory answers touching his estate and
effects. And a reasonable time elapsed for the
said now plaintiff {o give the said note, and he
did not give the same, whercfore the defendant
Anthony Lacourse, being attorney for the said
Gordon, did as such attorney and on behalf of said
Gordon deliver the said order 1o the sheriff of the
county of Victoria to be executed, and the defen-
dant James QGallon was deputy sheriff of the
county of Victoria, and did as such deputy sheriff,
in obedienca to the said order, and in ex.cution
thereof, gently lay hands ow the said now plain-
tiff, and took him into custody, and imprisoned
Liin in the common gaol of the said county of
Victuria——which are the alleged trespasses.

Demurrer to the plea of the defendant Gordos,
on the following grounds: 1. The plea does
not ehew that the now plaintiff, at the tims of the
order for his examination and commitment,
resided witkio the county of Victoria.

2. The summons and ovder for the now plain-
tiff's oral examination, as granted, were not, mor
was either of them, in the form or otherwise as
prescribed by the statute in that behalf.

3. The order for the commitment of the now
plaintiff was void, as it was conditional, and em-
bracing a conditior which the judge of the Coanty
Court bad no power te make.

4. That the said order was not more than order
nisi; that is, that a commitment of the now
plaintiff should be made unless he gave the note
in said plen mentioned, and it does not appear
that the eaid plaintiff did not give such a note
as is mentioned in said order; end the ncw plain-
tiff could not be legally arrested uuder said order
until it was first shewa to the judge that he bad
not complied with the conditions thereof.

Demurrer to the plea of Jdefoendants Lncoursee
and Gallon on tha same grounds, excepting the
first.

K. McKenzle, @ C, for the demurrer, cited
Ex parte Kinning, 4 C B 507 ; Abley v Dale
10C. B. 61 ; Baird v. Storey, 23 U.C. Q B. 624,

Gwynne, @ C. for defendant Gordon, C S.
Patterson, for the other defandants contra, cited
Anarews v. Marris, 14 Q B. [7; 1 Wums, Suund
28 ; Ch. Plg., vol. 1, p. 693.

Hagarrr, J., delivered the judgment of ta
court.

Our judgment turps on one of the objections
namely, that the order is cond.tional, aud there
fore the judge had no puwer to make it

This objection seems to us to be futal. The
statuts in certain cases allows the commitmeut
of the judgment debtor, but we are unably to
find any authority for ordering a commitment
unless the debtor will perform some specified act.
The judge is not empowered to force the debror
to fnd security for the debt or any part theredf.
On a review of the debtor's answers as to his
estate, &c, the judge may commit or allow tho
issuing of n ca s. The commiual mus:, we
think, Le absolute, rad uot to depend on the
doing or the omitting to do any specific act.

Mr. Gwyone argued that ibe committal was
absolute, and the debtor would be at once tiable
to arrest thereon, but that it was defensible on
his giving the note endorsed as directed. We
bardly see how this construction would much aid
the plea. If arrested on this order, hew wasg
the debtor to avail himself of the privilege ! The
asmount for which the note was givenis vot epeci-
fied, except by reference 20 the debt and costs in
the suit ; no provisiou is made for bis discharge if
be gave the note, &c. &c. We do not however
read the order in the gense suggested by counsel.

The case of Abley v. Dale, 10 C B 62, seems
much in favor of the objection; and also £z
parte Kinning, 4 C. B. 607, aund Kwnng v.
Buchanan, 8 C. B. 271

All these cases lead to the opinion that the
order must be absolute: that if u debtor be
ordered to pay at a future day or by instaimenta,
be cannot be committed prospectively in default
of his so paying; ke must be agsin given the
opportunity of being beard against the depriva-
tion of his liberty. If this order had been for
committal unloss he gave the note within a cer-
tain number of days, it would be open to the
same objections as & conditiou if ho did pot pay
the debt within the same time. He way have a
veiid excuse for the omissice, and is entitled to
be heard We cannot see how the order can be
any better because it directs or provides for the
tote being given forthwith., Wo hold the pleas
to be no defence.

The plea by Gallon, ths deputy sheriff, is
p'esded jointly with that of the defondant La-
courge. It differs materially from Bullen v.
Moodie et al., 13U C. C.P. 126. There thesherid
justified scparately, shewing an order of commit-
ment good on its face, and he was protected.

By the rules of pleading it seems that if the
officer join with another defendant to whom his
defence does not algo apply. he loses his protec-
tection—1 Wms Sauud. 28, note 2. ** If two or
wore join in & defence which is a sufficient justi-
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fication for one, but not for the others, the plea
is bad as to all ; for the court cannot sever it.”
S0 in Andrews v. Marris, 1 Q B. 17, Lord Den-
yaan, in giving judgment, speaking of a case in
Willes 122, says: ** In that case tbe oflicers of
the court choso to join in pleading with the
party, and set out the whole proceedings: having
doue that, unnccessarily for them, they were of
course bound by the defects apparent ou their
pler,” &o. So in Phillips v. Biron, 1 Strange,
609 ; Smith v. Bouchier, 3 Strange, 993. See
atso Chitty Pl 7thed., vol. I, p. 743,

Judgment for plaintiff s demurrer

Ne:inL v. McMiLLan.

Action against J. P—-Notice of action—DProof of quashing
canvielion,

Where a magistrate acts clearly in excess of or withont
Jarisdiction, he is nevertheless entitied to notice of action.
unless the bona fides of his conduct be disproved. but the
plaintiff mny require that question to be left to the jury,
ana if they find that he dld not honestly believe he was
ating as » magistrate he has no claim to notice.

A notice describing the plaintift’s place of abode a8 “of the
township of Gurafraxa, jn the county of Wellington,
!abozcr,‘ without giving the lot or coucession, Held. sufft.
cient.

To_provo the quashing of a conviction on appeat to the |
Quarter Scsslousi]it ia sufiicient to prove un order of that .

court directing that the conviction sball be quinbed, the
conviction itself being in avidence, and the connection be-
tween it and the order shewn. It is not necessary to make
up a formal record. for the Statute Consol Stas U. C.ch.
114, enalles the Court of Q. S. to dispose of the conviction

by order.
(Q. B, T. T, 1866.]

The declaration contained three counts

1. For nssault and false imprisonment

2. That defendant being a J. P., falsely and
malicivusly, and without reasonable aud probable
cause, issued & warraui, by virtue of which he
caveed the plaintiff to be arrested and imprisoned.

5. That defendant being a J. P.; baving caused
the plaintiff to be brought in custody before him,
as mentionad in the last count, did as such justice
falsely and maliciously, and without reasonable
or probable cause, convict the plaintiff of a charge
then and there preferred against him, after the
plaintiff had been legally acquitted of the sams by
a bench of magistrates then and there having
jurisdiction in the premises, and afterwards falsely
and maliciously, aud without reaconable or proba-
ble cause, did as such justice issue his warrant,
and caused the plaintiff to be arrested and im-
prisoned in the common gaol for twenty days.

Plea—Not guilty, by statute, Consol. Stat. U.C.
ch. 126, secs. 1,9, 10 & 11.

The case was tried at Guelph, in March, 1860,
before Richards, C. J.

The notice of action was produced, and service
of it was admitted. It was headed * To John
Alexander McMillan, of the village of Fergus, in
the county of Wellington, one of Her Mnjesty’s
justices of the peace in and for the said county
of Wellington,” and was signed ‘“ James Fletcher
Cross, of Prince of Wales’ Block, St. Andrew’s
Street in the village of Fergus, in the county of
Wellington, attorney for the eaid James Neill,
of the township of Garafraxa, in the county of
Wellington, laborer.”

Evidence was given that one James G. Allan
had, on the 19th of Juane, 1865, made & complaint
before defendant against the plaintiff, for having,

while under hire to him a<a sevvant for a term,
ending on the 1st of Janunty, 1867, on the 17th
June left his employment and refused to retuin.
On thiz the defendant issued a warrant to n; pre-
hend the plaintiff nnd bring him before defendane
or some one or more of the justices of the peaco
for thr said county. Ou this warrant the plain-
tiff was arrested on the following moruing, and
was brought before the defendant and three other
justices of the peace, namely, Messrs. Cntturnch,
Cull, and Munger. Allan aud a person named
Swith gave evidence, the substance of which was
written down by defendant. 1is written state-
ments were produced. After hearing the evidence
the justices coasulted together, and the defendaut
further wrote as follows; *¢Ordered that the cave
be dismissed with costs; and on the vote being
taken there were for the dismiseal of the case

«+ James Cattanach, J. P., moves,

¢ George Munger, J. P., secondy,

¢« lenry Cull, J. P., voting for,

«Johu A. McMillan, J. J., diseenting.”

The three former justices wera called as wit-
nesses, and all agreed that this was a true state-
ment of what occurred. They also stated in eflve:
that after this was so entered the defentut siidd
he thought they had cowme to a wrong decision,
and that if a similar ccse were brought under
; his consideration, and there were twenty magis
trates sitting, he would take the matter in tus
own hands, and act upon kis own opinion inde-
pendent of their judgment. Oune or two of the
justices, said to him. “ If it is your intention to
do s0 iz future, you can do so at present,” and
defendant asked if they -vould give him their
cousent in writing to dispose of 'the case as he
thouyht fit. They refused, one of them saying
they L.ad already disposed of it. The room had
been cleared of all persons but the justices when
they began to consult, and while this discussion
was going on defendant was still waiting. The
other persons were then called in, and defendant
read over the decisicn which had been come to
by the three, and then read farther, as follows:
¢ But after the matter had been further talked
over, James Cattanach, J. P, and Heory Cull,
J. P., gave their consent to allow John . Mec-
Millan, the presiding magistrate in the cuse,
liberty to decide in accordance with his own
judgment in the matter dllan in re Neill ; and it
is thereby ordered that the defendant pay a fine
of one dollar and the costs, amocunting to six
dollars, forthwith, or in dufanlt to be impri<oned
in the common gaol at Guelph for the space ot
twenty days, and that he, the said James Neill,
is still a servant of the complainant James
Alian.”

¢ (Signed) Joux A, McMirtay, J. P 7

The others on hearing this objected, suying
that was not their decison: that the decizion was
that the case was dismissed. Defendant replied.
“7Too late,” that the court was dismissed; and
he picked up the minute book snd the statutes.
and left the room.

The constable said he had the plaintiff in
charge on the first warrant until he got a second,
dated the 20th of June, on which he arrested the
plaintiff and took him to gaol. This second war-
rant was issued by defendant under his hand and
seal. Defendaut told the constable as he left the
; room nfter reading the decision that he gave the
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plaintiff three hours to pay the money, and the
constable was to keep him in charge.

It was proved that Garafraxa is one of the
largest townships from enst to west of any in
Canada, being about tweaty miles long and con-
tnins several villages.

It further appeared that on the 22nd of June
the defendant was served with notice that the
plaintiff appealed against this conviction, und an
order under the senl of the Court of Quarter Ses-
sions, and signed by the clerk of the peace, was
produced. Xt was as followa:

**In the Court of General Quarter Sessions of
the Peace for the County of Wellington. 0Oa the
tv;elf(h day of September, in the year A.D.,
1865.

*« James Gibbie Allanagainst James Neill. On

the case being called, and notice of appeal proved

and henrd, it was ordered by the court that the
conviction of James Neill be quashed, with costs.
< [Seal] (Signed) Troxas SAuvNDERS,

¢ Clerk of the Peace.

“Offico of the Clerk of the Peace, Guelph,
March 19, 1866.

The clerk of the peace slso produced the
minute book of eatry of proceedings at the Court
of Quarter Sessions on the 12th of September,
1865. The following is & copy :

«In the Court of Quarter Sessiong for the
county of Wellington, At a general Court of
Quarter Sessions of the Peace for the county of
Wellington, held at Guelph on Tuesday the 12th
day of S-ptember, in the year of our Leord one
thousand eight hundred and sixty-five, pursuant
to statute.

¢ Present, Archibald McDonrld, Esq . County
Court Judge, chairman, James Hough, David
Allan, John Beattie, James Leughrem, Esquires,
Jjustices of the peace for the county of Wellington

“The following appeal was entered: James
Gibbie Allan agaiust James Neill, Master and
Servants Act. James Neiil appellant.

¢ The servize of notice of appeal was admitted,

The order of court w.as, that the conviction of
James Reill be quashed with costs.
“ THOMAS SAUNDERS, Clerk of the Peace.”

v, Saunders stated rhere was no jury empan-
elled  There was no'trial on the merits.

The defendants counsel took several objections,
', vit wore afterwards renewed in this court

Tor the defence, Allan, the employer of the
plaiotiff, was called, and gave evidence, to sus-
tain the coaviction as actually made by the
defendant, showing that Neill was under an
agreement to serve him, and left agaiast the will
of Allan. He further said, that what made him
force plaintiff was that plaintiff said Allan owed
him $23, and Allan said be did not owe him; and
that's what made Allan take plaintiff up  Allan
gwore he believed it was defendants doing the
warrant was issued in the first instance.

The lcarned judge told the jury that if they
were satisfied that the defendant issued the war-
rant of cormnmitment in good faith, intending to
act as a magistrate, they should find in his faver
on the first and second coants. If not satisfied
that he was acting in good faith, to fiod for the
plaintiff on the first count and for defendant on
the second, and in that view the learned judge
inclined to think they might also find for the
plaintiff on the thirdcount. As to this count, he

|
|
|
|
|

told the jury that if the defendant issued the
warrant of commitment after the other magis-
trates in his presence had declared that they had
dismisged the complaini with costs, then he i-en-
ed it without reasonable or probable cau-e, nnd
they should find for the p'aintiff if they thought
the defendant acted maliciously. If on the third
count they thought the plaintiff entitled to n ver-
dict, they should say whetlier Neill committed
the offence charged against him, and if so they
might, according to the statute, limit the verdict
to three ceuts.

The defendants counsel excepteu to the charge

The jury found for the plaintiff, damages $100,
and said they did not think the defendant honest
ly believed he was acting as & magistrute at the
time. The plaintiff elected to take the verdict
on the first count, und the verdict was so entered
for him, and for the defendaut on the second and
third counts.

ta Easter Term M. C. Cameron, Q. C., obtain-
ed a rule nisi for a noasuit, or for a new trial,
the verdict being contrary to law and evidence,
and for misdirection, and the reception of impro-
per evidence; the misdirection being in lenving
it to the jury to say whether the defendant
believed whether he was acting as a justice nf
the peace, when tho evidence shewed, and the
learned judge should have ruled, that he was so
acting, and the plaintiff having failed to ,prove
malice a nousuit o verdict for the defendant
should have been directed ; and in ruling that the
notice of action was sufficient, and that there was
legal evidence of the quashing of the conviction
under which the plaintiff wag imprisoned ; and
in telling the jury that the plaintif having
been acquitted by three magistrates, the defen-
dant had no right to convict the plaintiff, although
no record of such acquittal was made; and in not
telling the jury that no legal evidence of the
acquittal against the record of conviction was
given, and that the conviction was legal ; and the
reception of improper evidence being in admitting
evidence of the minute book of the Quarter Ses-
sions to shew the quashing of the conviction,
witlout any formal record of the judgment or
decision having been made up, and no legal or
formal record of such proceedings being produced.

1o this term Robzrt A, Harrison shewed cause,
citing Wedge v. Berkeley. 6 A. & B. 663; Ostorn
v Gough, 3 B. & P. 651 ; James v. Saunders, 10
Bing 429: McCance v. Bateman, 12 C. P. 469
Moran v. Palmer, 13 C. P. 5628 Helliwell v. Tay-
lor, 16 U.C Q. B. 279: Connors v. Darling, 23 U.
C. Q. B. 541; Rszv. Hains, Comd,887; Tay. Ev.
2nd ed., secs. 1390, 1391, 1408, Tidd. Prac. 28.

M. C Cameron, Q. C., shewed cause, citing
Rex v. Ward, 6 C. & P. 366; Rex v. Smith, 8 B.
& C. 341; Rex v. Bellamy, Ry. & Moo. 172; Pre-
stidge v. Woodman, 1 B. & C. 12; Hazeldine .
Grove. 3 Q. B. 997; Kirby v. Simpson, 10 Ex.
368; Weller v. Toke, 3 East, 354.

Drarez, C, J., delivered the judgment of the
court.

The first question that arises regards the notice,
whether under the facts appearing the defendant
was entitled to it, and if so was the notice served
defective, *

When the act of n justice of the peace is either
clearly in excess of jurisdiction or an act not
within his jurisdiction, he will nevertheless be
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entitled to notice, unless it be established to the
satisfaction of a jury that he did not bond fide
intend to act, or did not believe he was acting,
within 4is jurisdiction. ile may act professedly
s & justice, using the forms of proceeding in that
character, aud yet do that which he is fully con-
scious ho has neither power er authority to do,
but which under the influencc of sinister motives
he is resolved to do.

Still, at the trial of an acticn brought for such
an act he may set up a claim to notice and if it
has not been proved may ask the judge to non-
suit. We apprehend the judge will not 23sume
that the defendant acted bond fide, and in a case
coming within the letter of the second section of
the act for the protection of justices (Cousol.
Stat. U. C. ch. 126} he would, as a matter of law,
rule that the defendant was entitled to notice;
but the plaintiff has the right to require that the
question of bond fides shouid be submitted to the
jury, aad in Wedge v. Berkeley, 6 A. & E. 633,
Lord Denmen, C. J., gaid that if the jury found
against the defendant on that point, “e should
sny notice would be unnecessary. In this case
that question has been submitted to the jury, and
they have answered it adversely to the defen-
dant.

1o Hazeldine v. Grove, 8 Q B. 997, the plain-
tiff did not ask to have this question submitted
to the juvy, and in Kirdy v. Simpson, 10 Ex. 338,
the act was held to come within the first section
of the statute, and then he is entitled to notice;
and in Prestidge v. Woodman, 1 B. & C. 12,
where the justice acted upon a subject matter of
complaint over which be had no authority, but
which arose out of his jurisdiction. he was also
entitled to notice. But it is difficult to see upon
what ground of renson or justice a magistrate
who does a wrongful act, and who (as this jury
have fouud) did not honestly believe he was act-
ing at the time as a magistrate, can claim the
protection which the legislature intended for
Justices of the peace acting in the execution of
their duty. Although there are dicta in some
cases, which are not wholly consistent with our
conclusion, we have, on full consideration, adopt-
ed the opinion expressed by Lord Denman, that
after the finding of the jury this defendant had
ne claim to notice of action.

But we have ulso considered the objection to
the notice given, nawely, that the discription of
the place of abode of the plaintiff, as endorsed
thereon, is not sufficiently particular. e is de-
seribed as ¢ of the townsbip of Garafraxa,in the
county of Wellington, laborer

The nearest case to the present which we have
seen, is that of Osborn v. Gough 3 B. & I’. 5531 ;
where the description of the place of abode was
A. B, “of Birmiogham,” and tbe court held it
sufficient. We fully appreciate tbe distinction
between the compactness of a town and the
extended surface of a triangular township, per-
haps twenty miles long, aund ou the side opposite
the apex as much as twelve, and within which
there aro three or more villages, and yet we
think it probable that Birmingham coutained
more houses. and a !arger population, among
which it would be as difficult to find anindividual
Jaborer as in Garafraxa; but this cousideration
docs nat in eur mind outweigh the observation of
Lord Alvanley, that if the place endorsed on the

notice be the true place of the (plaintifi’s abode,
it lies on the defendunt to shew that such des-
cription has not afforded him the opportunity of
taking advantage of the act, i e, by temleting
amends. It is urged that the lot and cencession
should be added to shew the place of abode. but
2 mere Jaborer might, especially in harvest time,
be changing from one lot to another, and when
it is remembered that the attorney’s place of
abode or business is minuntely given, and that the
amcads may be made to him, and that under sec.
50 of the Common Law Procedure Act of 1856,
further information as to the plaintiff eould be
enforced from his attorney, there appeurs no
good reason for go rigid a construction of the act
as is contended for. We have no wish, and no
right, to narrow the protection given by the
statute in any particalar, but itz general pro-
visions are so wide that we are not called upon
to extend them by construing the words - place’”
of abode, we think we are taking the right courwe
io holding that if there be a literal complinnce.
coupled, as in this case, with that which shews
that the defendant could not have been prejudices
as to the opportunity of tendering amends, it i3
eaough.

Then as to the evidence of the quashing of the
conviction, ch. 114 of the Comsol. Stat. U. .
exacts sec. 1, that an appeal shall lie in cert.in
cases of sumwmary convictions before justices to
the Court of Quarter Sessions, *¢and such court
shall ot such sessions hear and determine the
matter of such appeal, and make such order
therein, with or without costs to either party, as
to the court seems meet ” Chapter 75 gives an
appeal to the Quarter Sessions in a case such as
was before the justices in this case.

1t sufficiently appears that the conviction of
the plaintiff on which the defendant relies, was
returned to the Quarter Sessions. The clerk of the
peace produced in evidence at the trial the infor-
mation, conviction, and notice of appeal with
afidavit of service. It was his duty to file the
justice’s return among the records of his office,
and, as I have expressed my opision in another
case, whea so filed, the conviction became one of
such records.* The order above set .ut was
produced under the seal of the court, as well as
the original minute book. There were, as the
clerk of the peace swore, no other documents
fi'ed in his office relating to this matter The
defendant relied on the conviction as s protee-
tion, because it was not proved to be quashed

he case of Reginav. Yeovrley. 8 A. & ¥ Suby;
appears to us to have a material bearivg on this
question. There the Court of Quarter Sessions
had on appeal quashed an order of removal sub-
jeet to the opinion of the Queen’s Bench, and to
prove that an order of removal was discharged
on appeal at a previous sessions many vears
before. the original sessions bouk containing those
proceedings was produced. No other recoid but
thay buck was kept. The minutes of each ses-
sion were headed with an entry containing the
style and date of the sessivns and the names of
the ustices in the usual form of a capticn, and
it conlained a statement of the subject of the
appea! and the order made on hearing it, and at
the end of the proceedings of the session it was

# See Granam v. McArthur, 25 U. C. Q. B. 48§, note a.
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signed, ¢ By the Court. J. C . Clerh of the Pence.”
‘The Court of Queen’s Bench held this was proper
evidence of that former order of <essions.

The evidence in our case was not so decisive
in one particular, namely, that no other record
wis Kept of tne procecdings except the minute
book. though there was uo suggestion or pretence
that there wasany other ; nor was there evideuce
«f xuy practice in the Court of Quarter Segsions
of receiving that book asevidence. And thereis
also & well settied distinction between proving
the record of a different court from that in which
the evidence ig offered aud arecord of the same
court. A court will look at its own minutes
when sitting under the same commission, when
anather court would regaire more formal proof.
and the plaintiff in this cave has to prove the act
or order of the Quarter Sessions.

It might be going to far to hold that the min-
are book of the Quarter Sessions prodaced at
this trial wus sufficient proof per se of the quash-
ing this conviction. for it was not proved that no
other or more formal record was Kept although
this entry had an apparentiy proper caption, aud
wns sigued by the clerk of the peace. A dif-
ferent rule would no doubt prevail as to inldict-
ments, verdicts, and judgments, in criminal mat-
ters at the Quarter Sessions, but this is a par
ticular statutory jurisdiction conferied, and uot
referred to in the commission of the pence, nor
existing at cammon law. We Ly no menns wish
to bhe understood as holding it to be sufficient.
especislly it the further proof were adled that in
practice no other record is kept or made up ; but
we do not feel compeiled to rely upon it, for the
statute authorizes the Court of Quarter Ses<ions
to dispose of the appeal “ by such order as to
the court shali seem meet.” There is indepen-
dent proof of the canviction and of the appeal:
the decision on the appeal is all that resains to
be proved ; and an order to the form of which
a3 an order of court no exception has been taken,
which is scaled with iis seal and signed by its
clerk, is produced, by which it is ordered that
the conviction of the plaintiff be q.ashed with
costs.  We think this is sufficient.

The cases relied on for the defendant on this
point are answered by Lord Denman in the judg-
ment referre] to, and Williams. J., said, ** No
instzce has been adduced in which it has been
held necessary to make up a formal record of the
judgment of Quarter Sessions on an appeal. It
is said that, if such an ac‘udication might be
proved as it was here, a j gwent of transpor-
tation might be preved in tue same manuer ; but
the indictment with a minute - .dorsed upon it
would be ne proaf of a valid judgment, for rea-
sons which do not apply to this case. Aed in
the case of au indictment for periury,” (referr-
ing to Rex v. Wurd, 6 C. & P. 566, which was
cited by Mr. Cameron,) * the pussibility of the
offence Laving been committed would depend
upon the court baving had jurisdiction : conse-
guently there mast, in that jostance, be such a
record as would shew jurisdiction. But® here
the whole guestion was as to the order made at
sessions.”

Iu modern times the legislature fave relaxed
the strictaess of the rules of evidence as to proof
of judgments, convictions, &c. A certificate con-
taining the substance acd effect ouly of the

indictment and conviction for & previous felony,
purporting to be signed by the clerk of the court
aor other officer having the cusiody of the records
of the court where the offender was first convic-
ted, shall, upon proof of the identity of the per-
son of the offender, be sufficient evidence of the
first conviction, without proof of the signature
or official character of the person appearing to
have signed the same, although the consequence
to the offender would be a much severer punish-
ment.—(Consol. Stat. C., ch. 99, sec 73.)

We do not think we should require a greater
amount of proof than that of an order of sessions
directing that the conviction in question should
be quashed, the couviction itself being also in
evidence, and the connection between it and the
order being shewn, and in fact not disputed.

We think this rule should be discharged.
Raule discharged.

COMMON PLEAS.

Reported by S.J. VANkovGHXET, Fsq.. M. A., Barriderat
Law, Reporter (o the Courl.)

ArLeNy v. PaArge.
Exccut r of executor—Consol. Slats. U. C. ch.16,s.1

Ield, afinining the judgmeunt of thecounty court on de-
murrer to the replication set out below, that an exccutor
of an executor represents the original testator. and is
properly procecded against on a cleim ageinst him.
Under Consul. Stat, U. C. ch. 16, s. 1, the renunciation
of probate by one of two or more executors is peromp-
tory and cannat be recalled on the death of theacting ex-

ecutor or execulors.
[C.»., T.T.,1568 |

This was an appesl frem the decision of the
judge of the county court of the county of
Frountennac.

The p'antiff sued in the court beiow upon a
writ requiring the defendant to appear and shew
cause why the plantiff should not have execution
against the defendant, as executor of the last
will and testament of George Okill Stuart,decens-
ed, of a judgment whereby the plantiff, on the
26th of December, 1862, in thesaid county court,
recovered against Thomas W Robinson, as exec-
utor of the last will and testament of the said the
Rev. George Okill Stuart, 32567 65; and he
alleged that Thomas W. Robinson departed this
life on the 6th of May, 1866, and by his last will
and testament appoioted the now defendant his
sole executor, who had accepted the seid execu-
torship and the executorship of the ssid George
Okill Stuart, and prayed that czecution of the
said judgment might be adjudged to him against
the defendant.

The defendant pleaded that the very reverend
George Okill Stuart by hisiast will and testament
did appoint his son, George Okill Stuart who
stil! survived, and thesaid Thomas W. Robinson,
his executors.

The plantiff replied that probate of the last
will and testament of the very reverend George
Oakill Stewart was granted to Thomas W. Rebin-
son alone, the said other executor having previ-
ously renounce ! the executorship.

To this replication the defendunt demurred,
assigning for cause that the defecdant couid not
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become the executor of the said George Okill
Stuart, deceased.

The learned judgo of the court below, after
hearing the parties on the demurrer. was of the
opinion tuat under the Consolidated Statues for
Upper Canada, ch. 16, 8. 1, the renunciation of
the co-executor of Thomas W. Robinson made
him ag great o stranger to the will of the very
reverand George Okill Stuart as any other person
in no way ramed in or connected with the will.
and he gave judgment accordingly for the
plaintiff.

The grounds of appeal were covered by the
Iast one steted, that although the defendant was
executor of Thomas W, Robinson, one of the ex-
ecators of the very reverend George Okill Stuart,
yet he was not thereby the executor of the said
George Okill Stuart.

In Trinity term last, P. McGregor, for the de-
fendant the appellant : —

The defendant bas no objection to act as exe-
cutor under the will of tle original testator, if he
be the proper person in law to assume the office:
he will act ifit is determiued he can act as such
executor

In the case. In tae goods of Badenach, deceased,
10 Jur, N. 8. 521, four executors had been nam-
ed, probate was granted to one, reserving right
to grant probate to two of the others, the fourth
having renounced. Before renunciation, however,
that executor had intermeddled in the estate.
He applied afterwards for probate and to bave
the renunciation declared invalid. It was stated
that under the old practice the course would have
been to apply forleave toretract the renuncimion
but by the Imperial Act 20 & 21 Vie. cb. 77,
©9, au executor who has once renounced cun no
longer reiract such renunciation, and therefore
it was necessary the renunciation should be de-
clared aninvalid act. The judge ordinary thought
there was nothing in the statute to prevent his
allowing a retraction aceording to the old practice;
that the repunciation was invalid, because the
party having intermeddled could not renounce.
He, therefore, vacated his renunciation, and al-
lowed him to take probate. He referred also to
Williams on Executors, 5 Ed. 262; 2 Bl. Com.
506,

S Richards, Q.C., contra :—

Where there are two executors, and power has
been reserved to one, who sucrvives his co-execu-
utor, to come in and prove, if he do not appear
to & citation, the grant will go asif his name had
not appeared in the will, and the executors, if
any, of the acting executor, will be the represen-
tatives of the original testater. J[n the goods of
Nodding, 2 8. & T.15, is in effect this case, ex-
cepting that the renunciation of the co-executor
in this case more particularly cast the burdeo on
Parke, as executor of the acting executor of the
original testator : In re Lorimer, 2 8. & T. 471.
Parke, as proving Robinson’s will, became inlaw
the executor of the Rev. G. 0. Stuart: Wankford
v. Waniford, 1 Sslk. 299; Williams on Execu-
tors, 222-4.

A Wrirsox, J., delivered the judgement of the
cours.

The statute referred to by the learned judge of
the county court, which is an exact trapseript of
the Imperial Act before mentioned, is agfollows:

“Where any person after the commencement
of this act renouuces probate of the will of whica
he is appointed executor, or one ut the executors,
the rights of such person in respect of the execu-
torship shall wholly cease, and the representation
to the testator and the adminpistration to his
effects shall and may wituout any further re:wun-
ciation go, devolve and be comwited, in like
manner &3 if such person had not been appoint-
ed executor.”

The renunciation by the co-executor of Thos.
W. Robinson operated against him. therefore,
¢ pg if he had not been appointed executor.” in
which c¢ase Thos. W Robinson remained. as a
consequence, &3 if he alone had been executor.

The pleadings show that Robinson proved the
will of the original testator, and that Parke, the
defendant, is Robinson’s executor, and that he
has accepted both the executorship of Robiason
and the original testator. There is no longer
room to doubt, in such a case, that Parke is in
law the proper representative and execator of
George Okill Stuart.

If Stuart’s will had rot been proved, Parke, ss
Robinzon’s executur, could not have proved it,
and therefsre he could not have beean the executor
of Stuart’s will; but it was duly proved, and
there is no difficulty of that kind in the way of
his acting.

The former rule, that ove c¢f two or more ex-
ecutors renouncing was nevertheless entitled on
the death of tho executor who lad proved, to
retract his renunciation and to prucure probate
—Rezx v. Simpson, 3 Bur. 1468 ; Ieuse v. Lord
Petre, 18alk. 311—is now by the vew law en-
tirely changed.

In Salk. 311 itis said, “DButin another mat-
ter the common lawyers and the civilians disa-
greed. The common lawyers held, that where
there are several executors, and one renounces
before the ordinary, and the rest prove the wili,
by the common law be who renounced may at
any time afterwards cume in and administer,
and, though he never act during the life of his
companioas, may cume in and take on him the
execution of the will after their death, aud shsll
be preferred before any executors of his compan-
ions; but the civilians held that by the civil law
a ~enunciation is peremptory.”’

The object of the late legislation was to adopt
the more reascnable rule of the civil lawyers,
and to make the renunciation peremptory.

The sppeal wil! be dismissed with costs.

MasoN (OFFICIAL ASSIGNEE) v. BaprivagToN
(ADMINISTRATOR.)

Assets quando—Final judgment—Regularity and irrequ-
lurdy in wrils again:. lands and goods—Suggestion
witheut leave—Debt and damages— Practice.

Tha plaintiff, as official assignee, sued defendant, as adminis-
trator. on » pmmlsﬁory note payablo to W. or buater.
Defendant d isfravit prader goods not
, sufficient to ratisfy a;udgment outstunding. Plaintiff
repdied, confessing the ples, and prayed judgment and
lus damages, &c. of nssets quando. The pleadings werg
thus entared on thoe roll. together with s second prayer of
judgment for plaintiMs d-b¢, &c. Then followed the judg-
ment as for damages, aad a suggestion that intestute died
saised of lands, «c. and a prayer that tho amount recovered
might be levied of the lauds. A fi. fa against goods
frsucd on 19th February, as for damages recosered, which
was returned no goods, and on the 20th Februsary a f. fu.
1ands issued, which spoke merely of th+ amaunt recorored.
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There had been vo order of reference to the Master to
ascertuin the amount. nor any asscsinent by a jury, nor
auy scr. fit, to enquire a8 W govds:

Hld, on applieation tu set aside the judgmonts and writs,
that the judzment was s fiuxl judgmert, and that no
teference or nssersment Was requisite.

Jeld. wis0, that the writ agamnst goods on a judgment of

assets quanao was iiregular, there hasing been no writ of
sei fu, or revivur; but that notwithst«nding the writ |
sgninat lands was not irregular, as the record shewed there |

SUere O goods,

J1-1d, also, that the proceedings on the suggestion wereregu-
lar, without zuy leave to entsr such suggestion or judg:
ment thereon ; and that the discrepancizs Letwoon debt
and damages were mere defects in form, and amendable.

Quare. whether any suggestion of Jands at all wus
requisite?

(C. P, T.T., 1866.

In Easter terin last £ Osler obtaived a rule
cailing un the plaintiff tu shew cuuse—

1. Why the julgmest herein entered on 19th
of February, 1866, and the writs fleri fucias
ugaiost gouds and aguinst lunds issued thereon
=hould not be set aride with costs, for irregu-
larity, on the followiug grounds:

Because the judgmert was a finul judgment
in agsumpsit and not in debt, and wasnot signed
for default of plea, but after the filing aud ser-
vice of an admission of the defendant's plea and
¢t a prayer of judgwmen. for the plaintifi's daw-
ages; yet there was no order referring it to the
Master to ascertain the amount of damages to
which the plaintiff was entitled and for which
the judgment was to be signed, nor were such
damages assessed by a jury or ordered tu be
calculated Ly the Master; and it did nut appenr
ficm the judgivent, ur frur any pupers or pro-
cecdings filed in this suit, how or by what
authority the damages were ascertained, or
judgment signed.

2. Why the fieri facias against gools and the
cheriff’s return thereto should not be set asilde
and quashed on the further grounl. that the
said writ was issued on a judgment of assets
quundo acciderint befure any writ of revivor or
relre fucias had been isswed un the judgment, and
because the said writ did not fullow the judgment

3 Why the writ of fleri facius against Iands
<f the intestate, Eli Gorham Irwin, deceased. in
the bands of the sheriff of the united cuunties of
York and DPcel, should not be set aside on the
further grounds, that no proper Writ of flert
Jacias against gcods was ever issued or returned
herein to ground such f. fu. against lands, and
that the writ against lazds did not follow the
judgment on which it purported to be issued.

4. There was no award of judgmeat or.execu-
tion on the roll of judgment, which warranted
the writ of ficrie facias against lands until the
return of an cxecution regularly issved against
goods, and that there was no award of judgment
on the suggestion entered on the roll.

5 Why the said suggestion and all subsequent
proceedings had thereon sbould not be set aside,
ag aforesaid, on the ground that the said sugges-
tion was eatered on the roll without the leave of
the court or a judge, and that there waspo award
of judgment thereon.

In Trinity term last Leith shewed cause:

The judgment was a judgment by default, as
for want of « plea displacing the right of action,
and consequently was final, and oo reference or
assessment was requisite.—C. L. P. A. secs. 57,
147: Wms. Exrs. & Ed. 1794 ; Sickles +.
Asseltine, 10 U. C. Q. B. 206, per Draper, C. J.

The discrepancies as between debt and dem-
ages are immaterial, since under the C. L. P. A.
it need not uppear either in the writ, the declara-
tion, or the judgment, whatis the form of action :
secs. 9, 78, 76, 240; and although the form of
exccution given by the rule of court uselessly
keeps up the distinction, it is not peremptory,
ard may be departed from.—ZLowe v. Steele, 15
M. & W. 380.

The discrepsncies are amendable &g mere form.
—Emsley v. McKenzie, 9 U. C. Q B. 559; Short
v. Cuffin, 5 Burr. 2730; Hall v. Thomson, 9U.C.
C. P. 260.

Even though the fi. fa. goods be irregular,
still the fi. fa. against lands is regular, and way
well have issued without any prior writ agginst
lar 1s, as the vrecord shews there were no goods,
ard so there was no necessity for any sheriff’s
r.turn of no goads. To hold that a writ agajost
goods must precede the writ against lands would
be to preclude the plaintiff from ull execution,
since under the English practice no writ against
goods can issue until & return to & sci. fa. tbat
there are goods, and thus, if there never were
goods, the plaintiff could never reach lands.—
Wms. Exrs. 1807.

The suggestion was proper without leave of
the court, and no judgment was required there-
on—Mein v. Short, 9 U. C. C. P. 244, 11 U.C.
C P. 430; Hogan v. Morrissey, 14 U.C. C. P.
443.

No suggestion at all was required, la Js being
made subject to the same remedies and process
for satisfaction of debts as goods, uunder 5 Geo.
ch. 7, sec. 4, 27 Vie., ch. 15, and no suggestion
is ever made or required in regard to goods.
Such suggestion, if made, is not traversable—
Mein v. Short, 9U.C. C.P. 244, per Draper,C. J.,
and so no judgment is required thereon.

Osler, contra:—

The £. fa. against goods here could not be
rightly issued without a sci. fa.: Goodtitle d,
Murretl v. Bedtitle, 9 Dowl. 1009.

rorms of actions are not wholly dispensed
with—Aingan v. Hall, 24 U. C. Q. B. 248 ; Hunt
v. McArthur, 24 U. C. Q. B. 254.

The judgment here was only interlocutory,
and an sssessment or computation should have
been had or made before final judgment could be
entered—Hayward v. Radcliffe, 4 F. & F. 500;
Crooks v. Dickson, 16 U. C.C. P. 528. The fi. fa.
against the goods was irregular—C. L. P. Act,
8. 310; Arck. Pr. 11th ed. 1122, 1132 ; 2 Saund.
218.

1t is not contended that if the plaintiff could
rigbtfully issue an execution against lands, it
was necessary to issue one first against goods;
perhaps, s fi. fa. against goods meed not have
been issued—27 Vie. ¢h. 15.

Judgment shouid have been signed here, as in
Gardiner v. Gardiner, 2 0. S. 520; Ilolion v.
Mucdonald, 12 U. C. C. P. 248 ; Hogan v. Moris-
sey. 14 U. C. C. P. 441.

The suggestion of lsnds could not be rightly
made without the leave of the court or of a
judge, snd judgmwent should have been sigaed
on the suggestion.— Watson v. Quilter, 11 M. &
W. 760.

A. WiLsoxn, J. delivered the judgment of the
court.
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The judgment roll shews that the piaintiff
owed the defendant on a promissory note, made
by the intestate, payable to T. B Wakefield ox
bearer, in thc sum of $S300 and interest, one
year after its date; and that the insolvent was
the bearer of the note at the time the attach-
ment was issued against him.

The defendant pleaded plene administravit
preeter, and an outstanding judgment greater
than the goods on hand.

The plaintiff cenfessed the truth of the plea,
and prayed judgment and his damages of assets
gquando  There is a subsequent prayer of judg-
ment and his said debt, together with his da-
mages by him sustained, as well on occasion of
the detention thereof, as for his costs of suit to
bebadjudged to him, to be levied of the goods,
&c . quando.

Then there is the entry of judgment, that the
plaintiff do recover the sum of $404 54 for bis
dnmages, and $26 95 for his costs, to be levied
of the goods, &c., guando; and then follows the
suggestion that the intestate died seized of lands
and tenements aud entitled to the equity of re-
demption of lands and tenements; and a prayer
that the amount 8o recovered be levied of the
lands avd tenements and equity of redemption
of lands and tenements, of and to which the
intestate died seized and entitied.

From the pusition of parties to the uote, there
was no privity of contract between the intestate,
who was the maker, and the insolvent, who was
not the payee, but the bearer of it merely ; and
it cannot be inferred in any way that there was
such a privity I'etween these parties as would
entitle the insolvent to sue the intestate in debt ;
Ifan I. C. U. be produced, the pers.n producing
it 1s presumed to be the person to whom it is
peyable; but it may be shewn that the person
producing it is not the one to whom it was given,
but is only the assignee of it.—Curtis v. Richards,
1 M. & G. 46. Here it requires n¢ extraneous
evidence to shew that the insolvent and intestate
were not parties in immediate privity; for it is
apparent on the face of the iustrument sued
upon, and therefore debt in its technical form
could not be brougbt by the insolvent against
the intestate

By the C. L. D. Act, sec. 9, the form or cause
of action need not be mentivned in the summons ;
and by sec. 55, judgment is final, on default of
appearance to a specially endorsed writ.

Sec. 67 enacts, * If the cause of action in the
declaration be for & clgim which might have been
specially endorsed. and in the event of no plea
being filed and served, judgment shall be fioal,
and execution may issue for an amount not ex-
ceeding the amount endorsed on the summons,
with interest and costs, which costs shall not be
more than if the plaintiff had made such special
endorsement and sigoed judgment for non-ap-
pearance.”

By sec. 146, * No rule or order to compute
shall be issued.”

By sec. 147, ¢“In actions where the plaintiff
geeks to recover 2 debt or liquidated demand in
mouey, the true cause and amount of which have
been stated in the special endorsement or in the
declaration, judgment by default shall be final.”

By sec 149, * No writ of enauiry shall issu2
to a sheriff in cases of judgment by defauit ; but,

except in cases where lhe judgment is final, the
damnges shall be assessed by a jury.”

By sec. 161, * When the damages sought to
be recovered are substantinlly a matter of calcu-
lation, the court or judge may direct the amount
for which final judgment is to be signed, to be
ascertained by the Clerk of the Crown and
Pleas,” &ec.

In all cases, therefore, where debt could have
bheen formerly brought and the judgment was
finsl, and execution issued without computation
or assessment, and in all cases where the plain-
tiff proceeds by special endorsement, or could
bave dune so, and in the Iatter case the declara-
tion shews a claim which could have been speci-
ally endorsed for, the judgment is now final,
without regard to any form of action.

This is the substance of the above enacuments,
and it is stated to be the practice which is pur-
sued upon them—Arch. Pr., 11th ed 975

Crooks v. Dickson has no application in this
case, for tuu, was a suit carried on against &
defendant beyond the jurisdiction of ihe court,
and the summons, therefore, was not and could
not bave been specially endorsed.

There is no question but that the plaintiff
might bave proceeded by a specially endorsed
writ, and there is no question but that the cause
of action in the declaration is for a claim which
might have been specially endorsed for.

There has not in every sense been, in the
words of the statute, ¢ uo pleafiled and served;”’
but practically there is no plea, for the plaintifi
has confessed the truth of the one pleaded, and
seeks notking in opposition to it, and he submits
to acquit the defendant in respect of all assets
to the present time, and to look to future assets
only and to lands. There is nothing whatever
now in issue: tbe demand not being denied is
admitted by the defendant.

We think in such a case the piaintiff may take
a final judgment. °

The judgment, therefore, being final, there is
no occasion for a reference for an assessment.

The plaintiff should not, however, have taken
more costs ‘‘than if be had made a special en-
dorsement, and had signed judgment for non-
asppearauce.” Perhaps he has not done so, and
$26 95 may be the proper allowance in such a
case. No question of this kind was raised, nor
wasg it argued that the defendant was entitled to
bis costs, he having individually succeeded on
the record.

The first ground of the rule we decide against
the defendant.

The second ground, we think, is maintainable
in form, because tke present state of the record
shews the plaintiff is excluded from suing. out
any writ against goods and chattels

The third ground we decide against the defen-
dant, because the plaintiff ig eatitled to an exe-
cution against lands, as there are vo goods to be
levied upon. If it were not 8o, and if he had
first to issue sn execution against goods, which
execution he canunot get, it would be an absolute
and perpetual denial of justice to him, which we
ghould correct, if the plaintiff were refused is
writ by an icferior court, and which we should
be especially careful to avoid ourselves.

The provision of Inw, that execution shou'dl
not issue agniost iands until the return of av
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execution against goods, has not been violated in
spirit or substance ; for both parties have agreed
on the record that there ure no goods attainable
by the p'aintif The purpose ot the act bas
therefore been fully answered.

Ubi jus tbi remedium i3 a maxim directly appli-
cable in this case

‘The fourth and fifth objections are not sustain-
able. The suggestion has been entered on the
roll in pursuance of much better considered
wode of proceeding than formerly prevailed.
The present Chief Justice of Upper Canada, in
the euse referred to, has distinctly established on
the most satistuctory grounds, the reasonable-
ness and propriety of this course, in place of
replying lands, with which the representative has
nothing to do, and wnich usually ended in the
useless form of a judgment by default for want
ofa rejoinder to it ; the effect of which, it might
perhaps beenargued, was equivalent to an aban-
dobment of the plea of plene administravit; for
Jjudgment for default of rejoining is in many
cages the same #s a judgment for not pleading,
and the pleas are thus got rid of.

The case has not arisen yet mokiog it neces-
sary to consider whether even a suggestion is
required, and when it does, the persun objecting
to the want of it may find he will have very
much to do to sustain his argument.

We do not think the judgment or writ against
lands should be set aside for any mere formal
default: the plaintiff should probably amend the
roll, by striking out that part of it which awards
Jjudgment to him ¢ for his debt and dzmages for
the detention thereof,” whica is strictly an entry
in & proceeding in debt technically, which this
action is pot, and by making his writ confurm to
the judgment and to the form provided by our
rule of court. Sec. 240 does not apply to such
& case as this, but only to cases where a debt
technically is sued for.

We think the rule should be dischavged with
costs, excepting as 1o the second yround of objec-
tion, with the costs of such part of the rule to
be paid by the plaintiff.

Rule accordingly.

COMMON LAW CHAMBERS.

(Reported by BENY O'BRIEN, Esq., Barrister-at-Law.)

Tre Queen v. ScotT

Cunviction for insolent behavinur to magistrate — Several
convichions — How perivds of wmprisonment o run—~n-
certainty.

A prisoner was ~onvicted three several times the same day
for insolent conduct to u magistrate on the bench, and
dotained in prison under three several warrauts, all dated
the ~amv day, the perivds of imprisonment in the two lust
commieacing from the expiration of the one preceding it,
but the first to be computed * from the time of hisarrival
and deivery [by the baihfT } into your [the gaoler’s] cus-
tody thenceforward

Held, th .t the magistrate had a right to convict and %0 Sen-
tence for continuing perfods. but that the perfods of
imprisonment, depending oo the will o the officor, who
was to deliver bimn to the guoler, were uncertain, and pri-
soner was therefore entiilent 10 his dischnrga.

{Chambers, 15th December, 1865.]

A writ of haheas corpus was issued to the
keeper of the common gadi of the County of
Waterloo, commanding him to bsve before the

presiding judge in chambers the body of James
Scott, detained, &e.

TYe gaoler accordingly returned that the pri-
soner was in custody under three several war-
rants of commitmeunt, which were annexed to
the returre, 2od are as follows:

(1) ** To the keeper of the comwnon gaol, dc.
Receive into your custody the boly of James
Scott herewith sent you by me, Afied Boomer,
Esquire, one of Her Mnjesty's Justices of the
Peace in and for the said county. and convicted
by me the said Justice with cor tempt avd inde-
cent bebaviour, by insulting and obstructing me
the said Justice in the due execution of my
office ns such Justice as aforesaid, and for say-
ing in the presence and hearing of me the said
Justice, whilst on the bench, that I the said Jus-
tice was & ‘rascal and a dirty mean dog,” and
using other words, and making efforts to pre-
vent the due administration of justice; and him
the said James Scott detaln in your cu-tody in
the gnol aforesaid for the space of tea days, to
be computed from the time of his arrival and
delivery into your custody thenceforward, for
bis contempt aforesaid.

¢ Given under my hand and seal, at the village
of Linwood, in the county aforesaid, the twenty-
eighth day of November, in the year of our
Lord one thousand eight hundred and sixty-five.

(Signed) ‘*A. BooMEer, J P.” [Ls.]

(2) ¢ To the keeper of the common gaol, &e
Receive iuto your custody the body of James
Scott, herewith sent you by me, Alfred Boomer,
Esquire, one of Her Majesty’s Justices of the
Peace in and for the said connty, and convicted
by me, the said Justice, with contempt and inde-
cent behaviour, by insulting and obstracting me
the said Justice in the due execution of my
office as such justice as aforesaid, and for say-
ing, in the presence and hearing of me the said
justice, whilst on the bench, and after being
duly convicted by me the said justice of a former
contempt, that I the said justice was ¢a damned
lousy scoundrzl,” and similar opprobrious epi-
thets, as well as endeavouring to prevent the due
admivistration of justice, and bim the said James
Scott detain in your custody in the gaol afore-
said for the space of ten days, to be computed
from the time of the expiration of a former
warrant of commitment for a similar offence. and
numbered one (1), thenceforward for such his
contempt.”

. (Same date.)

(8) “To the keeper of the common gaol, &c.
Receive into your custody the body of James
Scott, herewith sent you by me, Alfred Boomer,
Esquire, oue of Her Majesty’s Justices of the
Peace in and for the said county, and convicted
by me, the said justice, with contempt aud inde-
cent behaviour, by insulting and obstructiog me
the ssid justice in the due execution of my
office as such justice as aforesaid, and for say-
ing in the presence and hearing cf m. the said
justice, whilst on the bench, and after being twice
duly convicted by me the said justice of similar
contewpts, that I the said justice was ‘a con-
founded dog.’ and similar opprobricus epithets,
as well as endeavouring to prevent the due ad-
ministration of justice, and him the said James
Scott detain in your custody in the gaol afore-
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said for the space of ten days, to be computel
from the time of ihe expiration of a former
warrant of commitment for a similar contempt,
and numbered two (2), thenceforward for such
his contempt.”

(Same date.)

The discharge of the prisoner was asked for,
ou the grounds that tho magistrate bad no au-
thority to commit the prisoner for the offences
chargel, or to mako the two last periods
of imprisoninent commence at the termination
of the one preceding it, and that the time for
which he was to be imprisoned was uwancertain,
and that therefore the conviction was bad.

J. Winsox, J.—There is no doubt the magis-
trate had power to commit for contemot under
the circumstances stated in this commitment.
and if the same violent couduct was continued
be had the right to commit again and again as
he did ; so too it was lawful for him in bis sen-
tences, upon his second and third adjudications,
to make the period of imprisonment for each of
them begin at the termination of the former im-
prisonment. — 4 Burr. 2577-8: 1 Leach, 536 ;
Chitty Cr. Law, 718. By a well-known rule of
Iaw, every judicial act is supposed to bappen at
the first instant of the day it takes place: it
follows that the imprisonmeut of this mae would
have been deemed to have commenced at the
beginring of the day on which he was adjudged
to be imprisoned, and he would have been en-
tided to his discharge, not at the same hour of
the day he was brought to prison, but on the
first opening of the prison on the day after his
imprisonment espired. — 9 Exch. 628-62. By
another rule of law, the period of his imprison-
ment must be certain, not depending upon the
will of the officer.—1 Chitty Cr. Law, 701; 3
Burr. 1962. Here he has been adjudged to be
imprisonéd ten days on the firet judgment for
contempt, from the hour at which the constable
doliverg him to the keeper of the gaol, and each
of the two succeeding periods of ten days ave
to commence from the hour of the day at which
the former period of imprisvnment expires.
Now when the constable could or might have
taken him to prison is wholly contingent upon
his action as regards the imprisonment on the
first counviction, which is thercby made uncer-
tain; and as the other periods of imprisonment
depend upon the same contingency, they are also
uncertain. The prisoner is, therefore, entitled
to his discharge for want of certainty in the
periods of imprisonment imposed upon him for
these seversl offences.

He is accordingly discharged from custody.

Ix trE MaTTER oF Hugn McEixyox, A Prisoxer
CONFINED IN CLOSE CTUSTODY IN THE CodMMoN
Gaon oF THR CouNTY oF WENTWORTH.

Habeas corpus— When afidavits may be received— Substituted
warrant—Conflicting warranis—Charge of assault and
beating and convictum of aggravated assault—Admission
to bavl pending application for discharge.

It appeared on an_application for a habeas corpus tnat the
information laid before a polica magistrate and warraut
to approhend were for an assaulting and beating. but it
was disputud whether upon the examination and trial this
was all the charge made, or whether he was not then
charged with an aggravated assault; and whother, when

he pleaded puilty, he did so to the former or the latter

© wge; numeru ‘% coutradictory aflidavits were filed.

Four several warrants of commitment were in the ga ler's

hands. upon one at Jeast of whith the prisoner was de-

tained in custody. They were all for the same cffence.
ou: having been from time to time substituted tor the
other.

@ucere, whether, or how far or for what purpose afiidavits
can be received agninst a conviction or warrant of com-
mitmeut valid on the face of it,

A judge canout enguire iuto the conclusivus at which the
wagistrate arrived if ho had jurisdiction over the offence
charged and jssued a proper warrant upon that charge,
but may enquire into what that charge was, or whether
there was a charge at all.

Cun. Stat. Can., cap. 9, probably applies only tu common
assanits. &c.

A chargo of assaulting and beating I8 not a charge of azgra
vated assuult, and a complaint of the former will not sus-
taio & conviction of the latter, though, when tho party
is before the magistrate, the charge of ngaravated assault
muy be made in writing and fullowed by a cunviction
therefor.

Under doubts as to the law, and on the disputed facts, the

risoner was sdmitted to bail, pending the app'ication for

his discharge, which was to be renswed in Term.
[Chambers, Decernber, 1865.1

A summons was granted on the part of the
prisoner, calling upon the Attorney General, his
agent, and the committing magistrate. to shew
cause before the presiding judge in Chambers,
on the first day after service, why, upon the
grounds disclosed in the affidavits and papers
filed, & writ of hadeas corpus should not issue
in this matter out of the court of Queen’s Beneb
for the prisoner.

The spplication was based on the following
affidavits and documents:

1. The information and complaint of Willinm
Gillespy, taken on oath before Mr. James Cahill,
Esq , police magistrate of the city of Hamilton,
this 27th day of November, 1865. The said
informant said, that on the 27th day of Novem-
ber inst., at Hamilton aforesaid, Hugh McKin-
non did assault and beat deponent without cause.

2. Warrant in the first instance reciting the
information that Hugk McKinnon, on the 27th
day of November instant, at Hamilton aforesaid,
did assault and beat Wm. Gillespy without cause,
and directing McKinnon to be apprelhiended and
brouglit before the police magistrate to answer
unto the saidinformation, and to be further dealt
with according to law.

8. The commitment reciting the information
“for that McKinnon did on the 27th day of Nov.,
1865, in the city of Hamilton, assault and beat
William Gillespy, contrary to the statute in such
case made and provided, and was adjudged by
me to be committed for the said offence to the
common gaol of thc county of Wentworth, at
Hamilton, there to be kept for the space of six
months, and pay the sum of one hundred doliars
for fine; commanded the keeper of the ganol to
secure the said Hugh McKinnon into your cus-
tody in the said jail, and bim there safely keep
for the space of six months. and until tthe afore-
said amounts shall be paid,” dated the 27th of
November, 1865.

4. The affidavit of David McKinnon, who said,
that on the 4th of December inst., he attended
for the prisoner at the police office in Hamilton,
and demanded s copy of the information and of
the warrant in the first instance, anl that he
obtnined the copies before mentioned from the
chief of police.

5. The affidavit of Wm. Mundie, keeper of
the gaol, which stated that McKionon was de-
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livered into gaol on the 27th November last,
and is still & prisoner, by virtue of a warrant of
commitment, a copy of which is before men-
tioned.

6. The affidavit of Hugh McKinnon, the pri-
soner, wherein he swore that he was arrested on
& charge of assault and battery, to which he
pleaded guilty ; and thereupon, to his sstonish-
mert, the said James Cahill sentenced him, as
shewn by the warrant of commitment referred to.
That he committed such assault in the heat of
passion, and because Gillespy refused to retract
certain languago he had caused to be publishedin
a certain pubiic newspaper, of and concerning &
brother of bis, and which deponent, previous to
such assault, told him was greatly incorrect.
That upon his trial he did not plead guilty to,
nor was he ever tried for- or asked to plead
to any other charge than that of assaulting and
beating the said William Gillespie, upon the occa-
sion aforesaid, and that bad any other charge
been preferred against him for the cause afore-
8aid, he should not have pleaded guilty thereto
before the said James Cahill.

Robt. A. Harrison, for the Attorney general
and the police magistrate, shewed cause; he
handed in several new warraats, which had, since
the first warrant, been issued by the police magis-
trate, and contended that a sufficient cause of de-
tainer appearad in such new warrants, if the old
one should be held to be defective, and that a
judge in Chambers could not look bebind or
beyoud the warran’, because he had nct the
means of procuring or enforcing the return of the
necessary papers before him as the court had.

That the information siating an assault and
beating, was not inconsistent with the fact of the
compinint being for an aggravated assauit, and if
s0, the whole proceedings were regular.

That it must be presumed, as the police magis-
trate summarily disposed of the case, that he did
so with the consent ,f the accused, and that all
the requisites of the Consol. Stat. for Caunada,
ch. 109, s. 2, were duly comp.ied with by him,
but it not so, they are shewn to bave been fully
complied with by the police magistrate in the
substituted warrauts now produced.

That it must be presumed the police magis. |

trate was sitting in open court under the 30 sec.
of the statute, when he adjudicated upon the
cases.

That the chargein the substituted warrants is
stated in the very language of s. 1, sub-sec. 4 of
the statute, that McKinnon did commit un aggra-
vated assault io and upon William Gillespy, by
unlawfully and maliciously inflicting upon him
grievous bodily harw, and it is quite sufficient v
follow the language of the statute.

That although the new warraots impose beyond
the six months, the term of two months impri-
gsonment in case the fine of $100 be not sooner
paid, the police magistrate was justified in im-
posing it under s. 16 of the Act, without regard
lo any distress for the purpose of levying it

And it is not to be presumed that there were
the means of satisfying a distress.

The warrants put in were to the following
effect—there were four of them, marked respec-
tively &, B, C, D,—Mr. Cahill states that A was
lodged with the gaoler on tue 25th of Navember,
and C nud D on the Tth of this present month.

|

|
i
!
|
|
i
|

Warrant C is the same as the copy of the one
before mentioned, produced by the priszoner.
Warraut A, after stating the charge as for an
aggravated assault, &c., proceeds in this manuner:
¢ And the said Hugh McKinnon, after hearing the
substance of the charge against him, and baving
conseuted to my decidiug upon the charges sum-
marily, and having pleaded guilty to such charge,
he was then aud thers duly convicted of the said
offence, and ¥ did therenpon,” &ec.

The punishment awarded is stated to be six
monthsimprisonment, 3100 fine, and two mounths’
imprisonment after tbe expiration of the six
months, if the fine be not paid.

Warraot D would seem to be the last one, and
the one in which it appears the magistrate rests
the detainer. it is as follows, and where it differs
from warrant B, is pointed out; the parts of it
italicised are in D, but not in B.

Copy of warrant D:—

CaAxaDA. To all, or any of the Con-
City oF HaxILTON, stables, §c. §c.
TO WIT:

Whereas, Hugh McKinnon, of Hamilton, afore-
said, was this day charged before me, James
Cahill, Esq., Police Magistrate, in and for the
City of Hamilton aforesaid, and ex-officio one of
Her Majesty’s Justices of the Peace, in and for
the said City and County, on the oath of William
Gillespy; for that the said Hugh McKinnon did,
at Hamilton aforesaid, on the 27th day of No-
vember instant, commit an aggravated assault in
and upon the sa’d William Gillespy, by unlaw-
fully and maliciously inflicting upon the said
William Gillespy, grievous bodily harm ; and
whereag, I did, before the examination of wit-
nesses for the prosecution., and befors calling
upon him the said Hugh McKinnon for any state-
ment which he might wish to make, state to him
the substance of the said charge, and did then
ask him, the said Hugh McKinnon, ¢ Do you con-
cent that the charge against you shall be tried by
me, or do you deeire that it shall be sent for trial
before a jurv at the Recorder’s Court at Hamil-
ton 27 And the said Hagh McKinnon having con-
sented to my decidiag the charge summarily, and
hnving pleaded guilty to the said charge, I did,
thereupon, on the day last aforesaid, at Hamil-
ton aforesaid, upon bis plea of guilty, and upon
the oaths of the said William Gillespy, and others,
convict bim of the said offence; and I did ad-
judge him, the said Hugh McKinnon, for his said
offence, to be imprisoned in the commot gaol of
the County of Wentworth, at Hamilton aforesaid,
for the space of six months from the day afore-
said; end I did adjudge bim, the said Hugh Mec-
Kinnon, for bis said offence, to pay the sum of
one hundred dollars as fine, te be paid and ap-
plied, according to law ; and of the said sum of
one hundred dollars were not paid forthwith, I
ordered that the sum should be levied by disiress
and sale of the goods and chattels of the said lugh
“McKinnon, and i defaull of a sufficient distress,
I adjudged the said Iligh McKinnon to be impri-
soned in the said commoen gaol [in warrant B,
« after the expiration of the said six mounths,
for the furtber space of six months, unless,”
&c..] for the space of six months, unless the said
sum of one hundred dollers were sooner paid.
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These are therefore to command you, and every
of you. to take the esid Hugh McKinunon, and
him sately convey to the said common gnol at
Hnmilton aforesaid, and there deliver him to the
keeper thereof, with thiy precept; and I do hereby
command you, the said keeper of the said com-
mon gaol, to receive the said Hugh McKinnon
into your custody, and there safely keep him for
the space of six inonths fivst above mentioned.

[After siz months, Warrant B proceeds :—
“ Aud also, after the expiration of the said six
months, for the further space of six months,
uuless the said sum of one hundred dollars shall
be sooner paid, and for so doing, this shall be
your sufficient warrant.")

Giveu under my hand and seal, the twenty-
seveuch day of Nevember, in the year of our
Lord, 1865, at Hamilton, aforesaid.

(Signed) Jasxes CaniLL.
Police Magistrate,
Hamlton,

James Paterson for the prisoner.

The information states an assault and beating
—nathing more. The charge was therefore laid
under the Consol. Stat. C, ch. 91, secs 87, 388,
and by that Act the maximum punishment is a
fine of 220, including costs, and the maximum
periol of imprisonment is by s. 41, two months,
in case the fine be not paid.

This is the statute under which the magistrate
really proceeded when he took the information,
and issued his warrant to apprehend. and this
is the offence of and for which he wasin fuct con-
victed, as appenrs by bis warrant of commitment
first issued, although he attached to it the pun-
ishment affixed by ch. 105, for the offences therein
specially provided for.

This latter statute confers enlarged powers
over certain specified offences, and to confer
Jjurisdiction, under the statuts, the offence must
be oue really within it and must bhe actually
8o laid ; the information should have stated, in
the very words of the Aect, if the offence justified
it, and if the magistrate proposed to act under
it, tuat the party had committed an aggravated
agsault, and it should have set out the means,
nature and particulars of it, as required by the
statute, by adding the statutable words, *‘ by
unlawfully and waliciously inflicting upon Gil-
lespy some grievious bodily harm ;” for an assault
is not necessarily an aggravated assault, the lat-
ter is something more than aun essault.

The prisoner pleaded guilty to the charge made
against bim, and that was an assault and beating
merely ; if more was meant than was charged,
it was uafair to him not to explain it to him
before pleading. for he did not menn to plead
gunilty to an aggravated assault. This was an
excess of juriediction by the magistrate, and it
may be shown by affidavit, Reg v. Shaw, 23U C.
Q B. 616, and Xeg. v. Munro, 24 U.C Q B. 44.

The warrant should have stated that the magis-
trate stated to the prisoner the substance of the
charge before the examination of witnesses, and
before calling on him to make any statement to
the charge, and that the magistrate shouid also
have asked the prisoner whetber he consented to
be tried in that summary mauner, according to
sec 2 of the statute.

The warrant should also (to have shown com-
plete jurisdiction in the magistrate) have set forth

fr.s]

that the police magistrate had under the 30 sec.
of the statute ncted in apen court. These words
must mean something.

The charge of making an assault on aund bent-
ing Wm Gillespy is not sufficiently certain. Feg.
v. Cruse, 8 C. & P. 641.

The magistrute had no authority to impose the
two additional months imprisonment without first
atter gting to levy the fine by distress, Consol.
Sta.. of Canada, ch. 103, s. 67, and following
sections, and Slater v. Wells, 9 U. C. L. J.

[Since this argument the parties were heard
agnin, in consequence of some papers which the
police magistrate had handed to the judge, not
having been given by him to the counsel, under
the belief that they were only copies of some of
the proceediogs which the parties bad before
them.

When it was discovered that they were not
copies, but new materials, the judge sent them to
the agent of the Attoroey general, and requested
him to :hew them to the prisoner’s counsel, that
they might be answered. They were accordingly
answered, and a second argument was had in the
case, upon these additional papers ]

The papers submitted were to the followiag
effect :

¢« The examination of W. Gillespy, of Hamil-
ton, in the said county, labourer, taken on oath
this 27th day of December, 1865, before Mr.
James Cabill, police magistrate, in the presence
and hearing of Hugh McKinnon, who is charged
this day before me, the said justice; for that he,
the vaid Hugh McKionon, on the 27th day of
December instant, at Hamilton aforesaid, did
commit an aggravated assault, by uclawfully and
maliciously ioflicting upon bim, the said Wm.
Gillespy, grievous bodily harm. The defendant
was usked by nie,—

““Do you consent that the charge against you
ghall be tried by me, or do you desire that it
shall be sent for trial by & jury at the next Re-
corder’s Court of the City of Hamilton? And
the defendant requested that the matter should
be disposed of by me, in 8 summary manner, aad
pleaded guilty to the charge. The defendant
then made a statement, and the complainant
theraupon requested to be sworn,” and he was
examined, all of which is set out, and W. Turn-
bull and James C. Egan were also examined a8
witnesses, and the examivations couclude, ** fined
$100, and six months in gaol.” W, Gillespy
then made affidavit that the privoner * did plead
guilty to having committed an aggravated agsault
upon me, a3 allered in the papers hereuunts attach-
ed, and did censent that the charge sheuld be
summarily disposed of by the police mugistrate,
after having had the charge rcad to bim, and
being asked if he was willing the snine should be
sy digposed of ”

Wm. H. Nicolls made affidavit to the same
effect.

The police magistrate made affidavit ‘¢ that
the annexed is a true copy of the examination
taken in this matter, ou the 27th day of Novem-
ber last. before me.

«That I did before the trial and examination,
read over to Hugh McKinnon the charge, and
addressed to him the words exactly as they are
wentioned in the paper annexed.
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¢ That the said McKinuon did plead guilty to
the aggravated assault, as stated and alleged in
the paper annexed.”

The affidavits in answer are as follows : —

Hugh McKinoon says, —

¢ Itig not true that 1 was charged with or plead-
ed guilty to an aggravated assault; for had I been
charged, I never would have coneented to be tried
by James Cahill, nor would I have pleaded guilty
thereto.

«« That the charge contained in the warrant on
which I was arrested was rcad to me, and I was
asked if I was guilty or not guilty of the offence
8o charged against me ; that the charge so read
to me was, that T had assaunlted and beat Wm.
Gillespy without just cause, and that such charga
I consented should be tried by him, and to which
1 pleaded guilty.”

Apax Wirsown, J.—I assume that according to
the practice in England, which we follow, a judge
in Chambers bas, at the Common Law, power to
issue a writ of kabeas corpus in cases which are
not withia the 31 Car. II.

That statute applies ¢ to criminal or supposed
criminal matters” only, except treason and felo-
ny, and it applies to the cases of persons confined
before trial, or it msy be also, as Mr., Justice
Patterson said in 7 Q. B 1010, to the case of
persous confined who have been tried.

If the writ be at Common Law, affidavits may
perhaps be received ([b.)—but not if under the
statute of Charles, for that statute confers no
power to receive them. Affidavits, may, perhaps,
be received to show that no such sentence has
been passed as represented, but not to impeach
the sentence.—(/4.)

Affidavits may, perhaps, bereceived as to mat-
ter of fact, but not of law, per Wightman, J., p.
1012. A commitment by amagistrate, by way of
punishment, is bad, if it be not for a time certain,
Rez. v. James, 5 B. & Al 834, Aliduvits were
received, in Re Eggington, 2 E. & B. 717, to show
that the arrest was made on Sundsy. So also, to
show that the prisoner was privileged from arrest,
Lz parte Dakins, 16 C. B. 77 ; see also, The Queen
v. The Board of Works of St. Olaves, 8 E. & B.
529 ; In re Bauey, 3 E. & B. 607, the unreversed
sonteuce of o court of competent jurisdiction
must be presumed to be correct, otherwise we
slould in effect be sitting as a Court of Appeal
without the power of reversing the judgment, n
re case, 10 Q. B. 602. When the
proper remedy is by writ of error, a habeas corpus
will not be graoted, fn re Dunn, 6 C. B. 215;
In re Reynolds, 8 Jur. 192; 1 D. & L.; & kabeas
corpus was granted on & commitment, under sn
order of sessions, confirming a magistrate’s con-
viction.

The warrant was assumed to be in accordance
with the conviction, as no conviction was pro-
duced—(7b.)

It would seem the corviction may be pro-
duced, Rex v. Elwell, 28. N. 794 ; Rez v. Taylor,
7D &R. 632 In Ez parteCross, 2 H. & N. 364.
A substituted warrant, seventeen days after the
making of the original warrant, which was defec-
tive, was allowed and held suflicient ; the writ of
habeas corpus was thereupon discharged, on the
authority of The Queenv Rickards, 5 Q. B. 926.
1t was said to be doubtful if affidavits could be

used to show what did not appear on the proceed-
ings. Inore Smath, 3 H. & N, 227, wasu similac
case. 1n this last case. an affidavit was not
ullowed to be used to show that the offence hind
not been commirtted within the jurisdiction of the
magistrate, *‘ the decision of the magistrate for
this purpose being final,” though it might ~t11! be
open to the party t» raise the objection in an
actinn agaiust the magistrate ; the statemeut that
the nmended warrant was delivered by the same
magistrate who delivered the first, shews that it
wag in substitution of the first. In Caron Wilson’s
case, 7 Q. B. 984, affilavits were not admitted to
show the court had decided against law; see
also Brevan's case, 10Q B. 492. /n the mutter of
Dhipps, 11 W. R. 7380 Q B, the first warrant was
defective, because not sealed, After the rule nisi
was issued, an amended sealed warrant was put
in the officer's bands, and upon this being shown,
in answer, the rule was discharged; the court
assumed the two warrants to be for the same
offence, and that the latter was substituted for
the former one. In the Queen v. Bolten, 1 Q B.
66, upon a return by magistrates to a certiorari,
for the purpose of bringing up the proceedings
taken by them in making su order, the inforina-
tion, summons and order were returned, with a
statement of the evidence on which the order was
made. It was laid down that when a matter is
within the jurisdiction of magistrates, and their
proceedings are regular, and according to law,
the court will not interfere with their decision,
although it should be unwise or unjust. But the
court will enquire whether the case was within
their jurisdiction or not.

Where the chargelaid as stated in the informa-
tion, dees not amount in law to the offence over
which he has jurisdiction, his finding the party
guilty, by his conviction, in the very words of
the statute, will not give him jurisdiction. The
conviction would be bad on the face, all the pro-
ceedings being returned before us. Or if the
charge being really insufficient, be had mistated it
in drawing up the proceedings, 8o that they would
appear to be regular, it would e clearly compe-
tent to the defendunt to show to us by affidavit
wkat the real charge was, and that appeating to
be insufficient, we would quash the conviction;
we cavrot get at the want of jurisdiction but by
affidavit, of necessity, we must receive them ; we
receive them, not to show that the magistrate has
come to & wrong conclusion, but that he ought
never to have begun the enquiry. The ques-
tion of jurisdiction does not depend oz the truth
or falsehood of the charge, but upon its uature,
it is determinable at the commencement, not at
the conclnsion of the enquiry; we conclude,
therefore, that the enquiry must be limited to
this, whether the magistrate had jurisdiction to
enquire and determine, supposing the facts al-
leged in the information to be true, In re Wast-
bury Union, 4 E. & B. 814; see also, Reg. V.
Grant, 14 Q. B.63; Reg. v. Wilson, 6 Q. B.120;
s0 in Re Thompson, 6 H. & N. 193, and rule to
show cause why a Aabeas corpus should not issue.

The Chief Baron said,—

¢« When the jurisdiction of magistrates depends
ou certain facts being proved or not proved, and
the magistrates have treated them as proved and
adjudicated accordingiy, their decision is final,
aud no court can enquire into their jurisdiction;



328—Vou. IL, N. S.]

LAW JOURNAL.

[December, 1866,

In re JouN McKixxon.

C. L. Cham.)

[C. L. Cham.

but where tHe nature of the charge is doubtful,
and in the course of enquiry it turns out that it
is not one over which they have jurisdiction,
there is no authority for saying thet the Superior
Court of Law are precluded from examining the
evidence and entertaining the question of juris-

diction. The information conteins a charge of
assaulting,” &c.
Wilde, B., said,— .

«We are entitlel to look into the facts, and
upan the affidavit filed in answer to the rule, the
whole matter is before us.” It was not at all
dieputed that the information and warrant to
apprehend were for an assaulting and beating,
but it is disputed whether upon the examination
and trinl this was all the charge that was made
agninst the prisoner, or whether he was not then
charged with an aggravated assault, &o., and
pleaded guilty to it, and was convicted according-
ly. The prisvuerdenies that any other charge was
made than for assaulting and beating, and that
it was to it alone he pleaded guilty; and he
declares that he was convicted of and sentenced
for ancther offence than he was ever charged
with or confessed.

On the other band, it is asserted that the ex-
amination and charge then investigated and made,
related to an aggravated assault, and it was to
such an assault the prisorer pleaded guilty, and
upon which he was convicted.

I do not think I can enquire into the couclu-
sion at which the magistrate has arrived if he had
jurisdiction over the offence which was charged,
and he bas issued a proper warrant upon that
charge; but I thizk I may enquire into what
that charge was, or whether there was a charge
at all.

If the magistrate had the authority to take an
information for an assaulting and beating, and to
take the examination upon and in respect of an
aggravated assault, &c., and to convict and sen-
tence for it, then everything that has been done
here is quite regular, for this is what he has dene.

The Statute of Canada, ch. 91, 8 81, provides
that ¢ if any person unlawfully assaults or beats
snother, any justice, on complaint of the party
sggrieved, praying him to proceed summarily
under the Act, may hear and determine such
offence; sec. 44 provides, that if the person
against whom such complaint has been preferred
for a common assault, battery, &e. It is proba-
ble then, that the provisions of the statute apply
only to common sgsaults and battery, and s. 456
appears to confirm this, for it is there provided,
thatin case the justice finds the assault or battery
cowplained of to have been accompanied by any
attempt to commit a felony, or is of opinion that
the same is from any other circumstance & fit
subject for prosecution by indiotment, he shall
abstain from any adjudication thereupon, &ec.
The punishment for' which, upon conviction is,
by s. 38, $20 fine, or by s. 41, imprisonment, not
exc2eding two months, if th~ fine be not sooner

ard.
P When, by c. 105, any person is ckarged before
the police magistrate with having committed an
aggravated assault, by unlawfully and malici-
ously inflicting upon any other person avy griev-
ous bodily harm, the police magistrate may hear
end dotermine the same in & rummary way.

Sec. 2 provides, whenever the police magistrate
befors whom any person is charged as aforesaid,
proposes to dizpose of the case summarily under
the Act, he shall, after aseertaining its nature
and oxtent of ‘he charge, but before the formal
examination of the witnesses, &c., stete to such
person the substance of the charge against him,
and if it is in the clection of the person charged,
shall then say to him, or to the like effect,-—Do
you consent that the charge against you shall be
tried by me, or do you desirs that it shall be sent
for trial by a jury, atthe [raming the court at
which it could sooner be tried]? and if the person
congent to the charge being summarily tried and
determined, the police magistrate shall reduce the
charge into writing, and read the same to such
person snd shall then ask him whether he is
gailty or not of such charge.

Sec. 3. If the person charged confesses the
charge, the police magistrate shall then proceed
to pass sentence; then, &c.

Sec. 6. Every such conviction may be in the
form A, or to the like effect; or, by 8. 10, aocord-
ing to the form C. The form A contains the
worde “ consenting to my deciding upon the
oharge summarily.” The form C. does not.

By s. 17, in cases under sub-sec 4, 5,6 & 7,
of 8. 17 [which includes thie case] the forms are
to be altered ¢ by omitting the words stating the
consent of <he party be tried befure the recor-
der.”

By s. 16, the punishment for this offence is for a
time with or without hard labour, not exceeding
six months, or & fine not exceeding $100, or to
both fine and imprisonment not exceeding the
said period and sum; and the fine may be levied
by writ of distress, or the party couvicted may
be condemned, in addition to any other imprison-
ment, on the same conviction, to be committed to
the common gaol for a further period not exceed-
ing six months unless the fine be further paid.

By 8. 29, no coaviction, sentence, or proceed-
ing under the Act shall be quashed for waut of
forma; and no warrant or eommitment upoa 8
counviction shall be held bad by reason of any
defect therein, if it be therein alleged that the
offender has been convicted and there be u good
and valid conviction to sustain the same.

By 8. 26, the acts respecting the duties of
justices of the peace cut of session, in relation to
summary couvictions and orders, and respecting
the duties of justices of the peace out of sessions
in relation to persons charged with indictable
offences, shall not be construed as applying to
any proceeding under this Act.

And by 8. 27, every conviction under the Act
shall have the sume effect a8 & conviction upoan
indictment for the same offence would have had,
save that no conviction under this Act shall be
attended with forfeiture. The proceedings under
this last Act are so entirely different in their
cheracter, fo'm of procedure, punishment and
effoct for tbose which are taken under c. 91, that
it should plainly appear whether the pruceedings
have heen in fact taken under the one act or the
other,

It rather appears that the police magis‘rate,
when the party charged is once before him, may,
before apy formal examination of the wituesses,
&c., ascertain the nature and extent of the charge

, aud if the party consent to be tried summarily,
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he shall ‘¢ reduce the charge into writing, and
read the same to such persor, aud shall then ask
him whether he is guilty or not of such charge,”
which locks like the magistrate then reducing the
charge iuto writing and trying the party upon the
charge then reduced into writing. If thiy be the
meaning of the statute, it does unot properly
matter whether the original information aud war-
rant to appreheund, did or did not state the charge
in the precise language of the Act.

But it is quite plain that the police wagis-
trate must either by the origiual 1efurmation or
Ly the charge which be makes, when the party is

fure him, have the clharge in writing, and ke
st reud the sume to such person, and hie must
ask him whether be is or is not guilty of such
chavge.

If T am at liberty to refer to the information,
apd I think I ain, 2¢ does nct contain an uffence
under the Act ¢. 105; but the examination trans-
mitted does state that the prisoner was charged
on the 27th of December [for November, no
doubt]. with an offence, in the very words of the
Act, aud what purports to be the examination or
a copy of the examination, is returned, which
thows the charge to have been reduced into
writing ; and 1 will assume it was 1ead over to
the prisoner, as it is said he pleaded to it.

The cbjection to this examination ig, that it sets
out the same to bave been taken on the 27th of
December, which has not yet arrived—Navember
was meant ; and that it states the offence to have
taken place on the 27th day of December, also,
the warrants show what the day was, and also
the nature of the charge. T am not now re-
quired to say, taking this proceeding called an
examination and the warrants together, whether
there is or is not a just cause of detainer from
the mode in which I shell dispose of the case.

If it be as the prisonerrepresents, that no such
charge was made against him as he has been
convicted of, and that no such charge was in truth
reduced to writing, and that he was not asked if
he were willing that such a charge should be
summarily tried by the pelice magistrate, nor
whether he was guilty of it or not, and that while
he pleaded guilty to & common assault, ke has
been punizhed for an aggravated assault, and
that the exnmination and the substituted wairants
have been got up since to defend all that he says
Las been illegally done, I cannot doubt but that
a remedy must exist to meet such a complaint.
It may be that a judge in Chambers, as he has
the power tv issue a habeas corpus, must have
the power algo finelly to dispose of it, and if
affidavits and papers can be received at all to
show that the charge which was laid in the infor-
mation, aud which was the only charge in writing
that was made, did not and does not warrant the
sentence passed, or that the proceedings repre-
sented to have taken place did not in fact take
place, or fur any other purpose than to question
the judgment, decision or diseretion of the magis-
trate upun the facts of the case, over which he had
jurisdiction, it may be that the judge in Cham-
bars may receive them as well as the court; it
may be that I should assume the responsibility
of deciding the matter upon my own judgment,
if I could not obtain the assistance of any of my
brother judges, and give to the party his free-
dom, if I thought he was entitled to it, unlecs the

sitting of the court would roon take place, aud to
which I would reterit, it [ entertained any doubt
myself. 1 shoull not be disposed tv vemand a
person to custody fur munths, tu await the sitting
of the court, if I felt reasonably convinced that
he was vot legally detained. flere, I think, a
charge of aszaulting aod beadng is not u churge
of an aggravated assanlt, &c., althvugh u charge
of assaulting and beatieg would b ustained by
proof of an sggravated agsault—the uggravation
being merely matter of evidence, nut ruising the
offence, but enhencing the puunisbment; but
here the statute speaks of the persvn being
charged with the aggravated assault and there-
fore on the complaint of an arsault and beating
a conviction canuot be made of an aggravated
assault.

I am inclined to think, when the party was
before tho police magistrate, that the charge, as
I bave befure stated, for an aggravated assault,
could then have been made by the magistrate
in writing, and a conviction therefor have pro-
perly been made.

But it is not quite ciear, from the facts before
me, that such a charge was in fact made, or that
the party pleaded guilty to it. The infurmation
in the warrant to apprebend—the warrant of
commitment, firstly delivered to the gacler—the
examination misdated as before mentioned, and
the affidavits on behalf of the prisuner, and the
intrinsic evidence, are much in favour of the
view of the priconer.

The gaoler has now four warrants in bis bands.

1gt. To detain the prisoner six months, and
that #22 prisoner pay a fine of $100, and be im-
prisoned for two months, unless the $100 shall
be sooner paid.

2nd. To detaip the prisoner for six months,
and after the space of the six months, for the
further space of two months, unless the §100 be
sooner paid.

3rd. To detain the prisoner for six months, and
after the expiration of the six months, for the
further space of six months, valess the $100 be
sooner paid.

4. To detain the prisoner for six months,

Under which of these warrarts the gaoler is to
act, I do not know. Ido not think the magis-
trate can withdraw the warrants, or any of them
from the gaoler’s bards, because they are for
bis protection; but the gaoler ought to kmow
which is the operative warrant; at present he
mey not know whether he is to discharge the
prisoner from custody at the end of the first six
months or at the end of two months or six months
further, if the fine be not sooner paid, still I can
do nothing in such & case, if everything be regu-
lar, and there be any single wacrant good in law
in the keepers hands.

As the practice is not fully settled, whether
affidavits can be received against a conviction or
warrant of commitment valid on the fuce of it,
even by the court; and as prisoners have in
some instances been admitied to bail pending
an application for their discharge, as in Rex v.
Reader, Str. 531, and In re Bailey, 3 E. & B. 607,
I shall admit bim to bail himseif in $500 and
two sureties to the extent of $250 each, to prose-
cute the present application, or one of the same
nature or effect by kab. 15 corpus or certiorari or
otherwise, at the next ensuing term of either of
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tho Superior Courts of Common Law, anad to
abide the judgment of the court therein, and to
appear before either of such courts, whenever
notified to attend, such notice to be deemed n
sufficient service by delivering the same, or a copy
thereof, to the attorney of the prisomer, or if
there be noattorney, by putting up a copy thereof
in the office of the clerk and Crown and Pleas of
the sume court, for twenty-four hours before pro-
ceeding on the notice.

The recognizances to be approved of by the
county attorney of Wentworth. on the production
of sueh recognizances and approval, an order
will be made for the discharge.*

BTEWART V. JARVIS AND GRANAM.
Costs— Full or County Court—Tres u, L fr.—Speci
plea of jzstn,'/ioation anmeqr pIea‘sf.r Special
Where, {n an action of trespass quare clausum fregit and
de bomrs asport~-it. defendauts pleaded not guilty, that
the goods were not the plaiutiffs, and an entry by oue of
the defendsuts (who was a sheriff) under a fi. fa. goods in
favour of the rewaining defendant against a third party,
and reized the goods, the same beiag the goods of suca
third party. and the jury found for plajotiff with $177
dawmages, Held, in the absanco of a certificate, that plaintiff
was eutitled only to County Court costs.
{Chambers, Sentember 28, 1866.)

Robert 4 IHarrison obtained a summons to re-
vise the taxation of the plaintiffs costs because
full Superior Court costs had been taxed, with-
out a certificate.

The action was in trespass for breaking and
entering & close, snd then and there seizing,
taking sad earrying away, the plaintiff’s goods.

The defendant pleaded—

1 Not guilty

2. As to seizing, taking and carrying away,
the goods: that they were got the plaintifi's
goods

3. That defendant Jarvis (a sheriff) entered
the close uander a ff fa. against goods, in favour
of the defendant, Graham, agaiost one Samuel
Stewart, and seized the goods, the same being
the goods of Samuel Stewart.

Issue. Verdict for plaintiff, $177.

Robert A. Harrison supporied the summons,
and cited Con. Stat. U.C., ¢. 15, 8, 17, sub-3. 1;
8. 16, sut-g 1; Latkam v. Spedding, 17 Q.B. 433;
Hamilton v. Clarxe, 2 U. C. Pr. R. 189,

S. B Harman showed cause, and cited Bar-
tholomew v. Curter, 2 M. & G. 612; Wright v.
Peggia, 2Y. & J. 644 ; Parnell v. Young, 6 Dowl.
P.C 554 ; Pughv. Roberts, 6 Dowl, P. C. 661;
Lilly v Harvey, 17 L. J. Q. B. 837 ; and Archd.
Prac. 12 Ed. 481.

Apay WirsoN, J.—The County Court has, by
the County Courts' Act, jurisdiction in all per-
sonal actions where the debt or damages claimed
do not exceed $200.

Suhject to this, among other exceptions, they
heve not cognizance of any activus where the
title to land is brought in question.

The 20th section of the act provides that no
plea, replication, or other pleading, whereby the
title to any land is brought in question, shall be

# In Trinity Term, 1866, a rule abeolute to quash above
conviction was discharged, and rule to set aside the pri-
sonsr’s rule and all subsequent proceedings mado absolute
with cost+, becnuse no notice had been given to the magis-
trate ofLﬂ‘-I certiorari. The Queen v. Elhs, 25U. C. Q. B, 324,
—kvs. L. J,

veceived by any County Court without an affi-
davit thereto nnnexed that the same is not
pleaded vexatiously, nor for the purpose of ex-
cluding the court from jurisdiction, but that the
ssmo does contain matter which the deponent
believes to be necessary for the party pleading
to enable him to go into the merits of the case.

It is not necessary to go back te the decisions
under 43 Eliz cbap. 6, and the 22nd and 23rd
Cer. I, chap. 29. Before che new rules of plead-
ing, not guilty alene put ibe title in issue, and
the judge had theo to be governed by the evi-
dence as to whether the title did or did not come
chiefly in question. DBut it was held that the
judge had no power to certify, nand that the
plaintiff in all cases was entitled to costs, when
the defendant pleaded a justification as a license,
which was found against him, and which did pot
raise any matter of title, becruve the judge could
only certify where the question of title did or
might arise; and it was said it could not arise
at all on a plea of justification which admitted
title, and therefore such cases were held to be
out of the statute. This was giving, as Lord
Kenyon, C. J., in Peddle v. Kiddle, 7 T. R. 659,
said, & strict construction, but the practice was
20 undoubtedly settled that the Court felt obliged
to follow it in Wrightv. Peggin, 2Y. & J. 547

Io Purcell v. Young, 3 M & W. 288, a plea of
not possessed was held to prevent the judge from
certifying to deprive the plaintiff of costs.

In the County Courts in England, where there
are no written pleadings, the mere assertion of
title does not oust the court of jurisdiction The
party mvst shew thatit really and bona fide
arises. Lilley v. Harvey, 12 Jur. 1026 ; Latham
v. Spedding, 17 Q. B. 440.

In the Jatter case it was held that the plea of
not possessed did not necessarily raise the ques-
tion of title.

How if such a plea does not necessarily raise
it, it is quite manifest tbat the justification under
the fi. fa. which admits title cannot raise it. 1t
does not profess to raise title. It purposely
admits title to be in the plaintiff.

It may be that the plea of not possessed under
our County Court Act, although the pleadings
are in writing, does not, any mors than in Eng-
land, necessarily make a case where the title to
land is brought in question. It may he simply
a question whether the plaintiff had possession
of the land, and not 8 question of title to the
land. The defendant may allege that the plain-
tiff was a mere servant, aud not in possession at
all, which wou.: not, according to the case of
Latham v. Spedding, taise & question of title *

In this case, however, there is no such plea,
and while I see quite plainly that the title to Innd
could not come in question, I do not think the
plaintiff has made out that in this action be is
entitled to sue in a Superior Court.

The former rule that the case was out of the
statute when the defendant plended any special
plea does not, I think, apply here, and was one
which quite nullified the statute.

The order must be made for revision of costs.

Summons absolute {

* Spa Humberstone v. Henderson, 3 U.C. Pr.40 —EDs L. J.

+ The order made in this case was moved agansl lust
Term.
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CorukTr v. WALLBRIDGE.
Excessiveendorsement on fi. fa. for ezpem.e of writ.

$10 Is an excessive endorsoment on a f. fa. goods for the
oxpenso of the wrir, and the moment a writ so endorsed is
Sianded to a Sheriff the party aggrieved can apply to havo
A roference to the Master to reduce the amount, and make
tho attorney in default pay the costs, even though that
atturney accepta a less amount, which the debtor tenders

to lum, as sufficlent.
{Chambars, Nov. 14, 1566.)

It appeared from the affidavits in this case
that the plnintiff’s attorney had issued execution
upon judgment recovered and signed in Toronto
against the defendant, aud had placed a writ
against goods in the hands of the sheriff of the
county of Prince Edward, where defendant re-
sided, cndorsed to levy $10 as the expenses of
the writ : that the defendunt had paid the sheriff
the amount of the judgment, and the sheriff’s
fees, &c., and bad paid $6 650 as the expenses of
the writ, refusing to pay more on the ground of
excess. The pliintiff's attorney then wrote to
the sheriff, accepting the amount as sufficient.
On the same day that letter was written, the de-
fendant took out a summons to show cause why
it should not be referred to the Master to tax
ihe proper amount to be endorsed as the expenses
of the writ, and wby the excess, if any, paid
ehould not be refunded, and why the plaintiff
should not pay the rosts of the app’ication and
reference. .

Hacarty, J., made the summons absolute,
saying that $10 was an excessive endcrsement,
and that the moment a writ was placed in the
sheriff’s hands, with such an endorsement, the
party aggrieved, and whose goods were in jeo-
purdy, could apply at once to have o reference
to the Master to reduce the amount and make
the attorney in default pay the costs.

Summons absolute, with costs. *

OxtARI0 B.NE v. FISHER.

Toronto agent for two principals—Service of papers,
A summnons capnot be taken out by an agent for one attor”
ney aod served ot himsell as agent for another attorney-
[Chambers, Dec. 3, 1866.]

In this case the Toronto agent for A, an attor-
ney, was also agent for B, anocher attoruey. A
summons was regularly taken out on behalf of
A, a3 attorpey for the plaintiff, and served by a
clerk of the booked agent of A, on theagent him-
self, in bis own office, as for & service on B, who
was attorney for the defendant. The ageunt at
once (in the forenoon of Saturday) notified B by
telegraph of the service,

Curran, on behalf of B, under special instrue-
tions from him, opposed the summons on the
ground that the service was under the circum-
stances ipsufficient. The telegraph was not re-
ceived by B till twenty minutes to six on Satur-
dny evening.

Osler, contra.—The practice which was followed
in this case hes been the constant practice in
matters where these two principals have heen
concerned, and has never before been objected to
by either of thew, and it does not now lie in the

* Tha costs of issutng a fi. fa. goods and placing the same
in the bands of the sheriff woro subsequently taxed iu this
case by the Master at $5.—Ens. L. J.

mouth of B. to object; besides, this is the
practice in all cases where one agent acts for
two or more principala. B has been in no way
prejudiced. There i3 no other way provided fur
making the service, and if this practice is irre-
gular, some other provision should be made.

S Rirharas, Q.C., amicus curie.—The practice
has been just as Mr. Osler states it. If this ser-
vice is uut upheld, it will lead to every paper
under circumstances iike this being nut up in
the crown office, and quere whether vnat would
be good service, or every principal must have
two agents. It is a matter of great importance
to practitioners.

Apax Wirsown, J.—I can make no order ou this
summons, 88 I cannot countenance any such prac-
tice. There is not the slightest reflection on the
agent in this case, who has only followed the
practice which has been permitted by his prin-
cipals in other cases, but now that the objectivn
has been made, I must sustain it. I cannot say
what would be the proper practice under the
circumstances, tut this way of effecting service
might lead to most injurious results.

The practice in former days was very geoeral
that each principal had an agent, aod a sub.agent
npon whom papers could be served in such cases.

CHANCERY CHAMBERS.

(Rsported by Ma. CHARLES Moss, Student-at-Law.)

Ross v. ROBERTAON.

Countermand of notics of motion—Costs.

A perty upon whom a notice of motion has been served js
not precluded from appearing on the return day and claim-
jng his costs of an abaundoned motion, notwithstanding
notice of countermand served, unless the party serving
the notice of countermand offers, at the time of service,
to pey any costs the other may have lncurred in preparing

to answer the motion.
{Chsmbers, Oct. 26, 18€6.)

The defendant served notice of motion to dis-
miss, and the next day served a couvtermaud.
The plaintiff nevertheless appeared on the return
day named in the original motion and applied
for his costs

Tug Jupges’ SECRETARY.—I can find nothing
in the English Practice as to giving a counter-
mand of a notice of motion. Atlaw aplaintiff may
countermand his notice of trial, but his doing so
is epecially provided for by a rule of court. In
this court the practice of giving countermands
has for a long time prevailed, and the practice
seems recognized as allowable in Richardson v.
Moser, Chan. Cham. R. 18.

It is, 1think, exceedingly desirable that a soli-
citor who has served a notice of motion, which
on further consideraticn he finds he cannot sup-
port, should be permitted to withdrew it before
the costs of a hearing are incurred. He should,
however, when giving the countermand, offer .to
pay any costs which may bave already been
incurred in preparing to meet the motion, and if
such offer be not msde, the opposite party will
be justified in appearing and asking these.costs.
As T am not aware that this bas been understood
to be the practice, and it does not appear that
the plaintiff in this case informed the defendanw
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that he had incurred costs in preparing to answer
the motion, and would appear to ask for these,
1 do not grant the costs in the present instance.
But I conceive the practice to be as above stated
and shall in fature actuypon the view I have taken
of it.

ELvror v. Bearp.
Service of affice copy of bill—Insufficiency of.

To make the service of an oflice copy of the bill on a person
other than the defendant good service on the defendart,
when no order for substituticnal service has been obtain-
ed, it 1+ not suflicient to shew that tho person served is a
relative of the defendant, e must be actually residing
with the defendant, and the sorvice should be made at the
Qetendant’s place of sbode.

[Chambers, Oct., 1566.)

The plaintiff applied for an order allowiag

i
|
i
|

substitutional service of a notice of motion to !

take the bill, pro confesso, under order 13, sec. 3
It appested that service of the bill had been
effected by delivering to and ieaving it with a
son of the defendant, at bis place of business.
No order for substitutional service of the bill
had been obtained.

Tne Junees’ SecrReTary.—T" isis not sufficient .

service.  Service of an office copy of the bill is
to be effocted in the same manner that service of
the subpcena to appear and answer was foermerly
effected. Order 9, sec 4. Now when theservice
of the writ of subpoena was not personal, it was
necessary that the service should be at the place

where the defendant actually resided, and the :

. . H
were leaving the writ or a copy at & defendant’s | g calanial Churches. professing the doctrines and discipline

ordinary place of business, if he did not reside :

there, was not good service

The fact that the office copy was served on the
defendant’s sun makes no difference. To make
service, even at the dwelling house, on a relative
of the defendant, good service, it was necessary
that the relative so served should be actually a
resident in the defendant’s house, FEdgson v.
Edgsun, 3 De G. & S. 629.

Order refused.

MaxNING v. BIrgLEY.

Irregularity— Waiver—Praclice.

Tho rule in this court is similar to that in the courts of
Common Law, thata party to a causo who tskes a fresh
step in the cause after notice of an irreguiar proceeding on
the part of hia oppenent, thereby waives the irregularity_

{Chambers, Nov. 7, 1866.]

The plaintiff filed a bill agairst three persouns,
praying specific performance of a contract for
the sale to them of s particular lot of land. After
the answers were filed, the plaintiff obtains, on
precipe, an order to smerd without costs, and
amended his bill under it by striking out the
nsme of one of the defendants, substituting
another parcel of land for the onme originally
described and praying epecific performance of
this lot to the two defendants.

Edgar, for one of the defenldants remaining
~n the record, moved to be allowed the costs of
ais answet to the original bill, and of his affidavit
on productios, on the ground that the plaiouff
had altered the record so as to make a new case,
in a manner not warranted by an order of course.

Bain, for the plaiutiff, opposed the motion, on

the amended bill, thereby waived his right te
make any oljection to the order to amend, or the
amendments made thereunder.

Tue Junces’ SecreTary —I think the plain-
tiff’s contention is correct. A party may waive
his right to discharge s proceeding for irregn-
larity by acquiescénce, or by omitting to object,
nwnd permitting the other party to proceed as if
be did acquiesce, or by uot coming at the firat
opportunity tc complain of the irregularity,
Smit’s Prac. 235. At Commen Law the prac-
tice seems the same, and in vaitty’s Archibold,
1473, itis said—+'if the party complaining of
an irregularity takes a fresh step in the action
after knowledge of it, he cannot apply to get
agide the irregular proceeding or otherwize take
advantage of it: so by pleading, the defendant
waives au irregularity io the declaration © Heve
the defendant having answered the ameaded bill,
I wmust hold that he has waived his right to
object to the ameundments, and must refuse the
motion with costs.

ENGLISH REPORTS.

CHANCERY.

* ConexNso v. GLADSTONE.

Colony — Independent  Legishuture — Bishop — Coercive
Jurssdrction.

of the Church 2f Eugland, are not merely in cotomunion
with the Church of England, but are part thereof, and the
biskops of such ¢lonial Churches bave nu independent
coercive jurisdiction. but can only enforco their orders by
mesns of the civil tribunals of the colonjes.

. Colonial bishaps appointad by letters patent of the Sovereizn,

th agh their suthority i3 hmited as above, ure y et Liskops
in every rense of the term.

Position of the colonisl Church, aBd stalus of tho colonial
tiashops, considered.

Specific performance of 8 contract to piy a sslary to a
< bichop” in the colonies enforced, theagh thecortrivtters
to the salary msy have intended t support a bishop with
coercive jurisdiction over bis clergy, and subject coercive
Jjurisdiction of his metropolitan.

Long v. Bishop of Capetown, 1 Mco. P. C. N. £ 4115 and Re
Bishop of Natal, 13 W, R. 549, considered.

The facts stated in the bill and adwitted by the
snswer may be shortly stated as foilowe :—

The bishops and archbishops of the United
Chureh of Englaud and Ireland signed a declara-
tion in June, 1841, in consequence of an invita-
tion from the Archbishop of Canterbury, declar-
ing that it was their duty to take charge of a fund
for the endowrnent of colonial bishcprics and to
see to the application thereof, and that in no
case would they proceed without thu concurrence
of her Majesty’s Government.

For this purpose large subscriptions were
received and invested, and formed a fund cslled
the ‘¢ Colonial Bishepric Fund.”

A council was nomicated to superintend tho
administration of this fund, and by them treasur-
ers were appointed, comprising Mr. Gladstone,
Vice-Chancellor Wood, aund others, the defendsnts
in this suit, who were to hold the fund upon the
trusts stated in declaration of June, 1841,

By the above-mentioned declaration the pro-
curement of patents from the Crown was made

the ground that the defendant having answered | a condition of the appointment of any bishops
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for the colonies and of the payment of salaries
out of the fund.

The method was, that when the funds admit-
ted of the endowment of a vew bishopric, the
councit apptied to Government, and entered into
& contract to settle certain income on the new
see, and desiring the Archbishop of Canterbury
to consecrate the bishop.

The letters patent constituting the bishopric of
Capetown were granted in May, 1855, and those
constituting the bishopric of Natal were granted
in November, 18583, subjecting the Bishop of
Natal to the authority of the Bishop of Cape-
town as his metropolitan, and re-appointing Dr.
Gray as Bishop of Capetown with metropolitan
suthority, he having resigned for that purpose.

Previously to the appointment of the Bishop
of Nuatal and the re-appointment of the Bishop
of Capetow.., the colonies of the Cape of Good
Hope and Natal were placed on a self governing
footing, with an independent legislature.

Ie 18063 the Bishop of Capetown, in exercise of
his metropolitan authority, delivered a judgment
deposing the Bishop of Natal from his sce.

In 1865, on appeal from this judgment, the
Privy Council decided that the Bishop of Cape-
tow? had no coercive jurisdiction over the Bishop
of Nat.l, and that his letters pntent were invaiid
fus the jurpose of conferring such jurisdiction.
Re Bishop of Natal, 13 W. R. §49.

In consequence of this decision the trustees of
the Colonial Bishopric Fund determined on with-
holding the Bishop of Natal's salary, on the
ground that if he was not subject to his metro-
politan guthority he was not a bishop in the
sense contemplated by the contributors to the
fund, and subsequently, on its being pointed out
that the same reasons applied to the Bishop of
Capetown as to the Bishop of Natal, they with-
held the ealaries of both until it should be de-
clared by the decision in this suit what they were
bound to do in the matter.

The present bill was filed by the Bishop of
Natal to enforce the psyment of his salary.
The reason of the trustees’ determination to with-
hold this salary, as given in their answer, was in
effect that they were not bound to their declura-
tion to pay a salary to any person not a bishop
lawfelly constituted, and they denied tbat the
Bichop of Natal was so lawfully constituted, if
the judgment of the Privy Council was correct.
They also contended that the persons who con-
tributed to the Colonial Bishopric Fund had done
80 on condition that he should be subject to a
local coercive jurisdiction; and that as the
judgment of the Privy Council in 1865 denied the
existence of such coercive jurisdiction, the ob-
jects of the trust had not been obtaived.

In support of this contention they produced
extracts from the judgment of the Privy Coun.
cil and & letter from Miss Burdett Coutts, one of
the principal contributers to the fund, complain-
ingof the unsettled state of affairs in the diocese of
Natal. The Bill stated the facts nud prayed for
a decleration that out of the Colonial Bishopric
Fund s sufficient part bad Leen irrevocably
appropriated to the endowment for all time of the
Bishop of Natal for the time being ; and that the
annual income of £662 10s. ought to be duly and
regularly paid to him out of that fund, and that
Mr. Gladstore, Vice-Charcellor Wood, Archdea-

X
con Hale, and Mr. Hubbard, M. P., might be
declared trustees for the plaintiff of the half-
yeoarly payments reserved and carried to a sepa-
rate account and might be decreed to pay the
same to the plaintiff with interest, and that the
defendants other than the Attorney-General
might be decreed to pay the costs of the suit.

W. M. James, QC., Stephen, Charles, and
Westlake, for the plaintiff.—A trustee cannot
plead against his cestui que trus(, in justification
of his breach of trust, that there are defects in
the settlement, He must file a cross-bill to set
aside or rectify the settlement. Where there is
a litigation of rights under o deed, the validity
of the deed cannot be impeached except by a
cress suit, But colonial bishops are lawfully
constituted bishops, and are recognised by statute,
As to theintentions of the persons who subscribed
the trust furds they are not admissible to explain
the written documents than parol evidence would
be admissible to explain the intention of a settlor.
And the documents give no hint of any intention
on the part of the trustees to make the subjec-
tion of the Bishop of Natal to the metropolitan
Jjurisdiction of the Bishop of Capetown of the
essence of their contract to pay the saiary. The
case of the Bishop of Malta shows that no coer-
cive jurisdiction was contemplated in the founda-
tion of bishoprics abroad, for it would be impos-
sible to maintain coercive jurisdiction in the
dominion of foreign powers. But the intention of
the founders of the trust has been practicslly
carried out; for though there is no eoercive
jurisdiction in South Africa, the bishop is not
‘ree from ecclesiastical jurisdiction, for by his
contract he is bound to subwit to the authority
of the English Church. We admit that the let-
ters patent did not legally constitute him bishop
in the sense of giving him the power abroad
which & bishop has ir England; but we submit
that they did legally constitute Lim bishop in the
sense of making him subject to the supremacy of
the Crown in England, and the asseot of the
Crown was thereby given to the voluntary
association between the Bishop of Natal and
such a8 chose to form themselves into o Church
uader him in the colony. For what is the legal
constitation of the see of Natal? The bishops
and archbishops of the Church in Englsnd, in
concert with the Crown (for that is of the
egsence of the case), established a branch of the
Church in Natal for all those who should chose
to join themselves to it; and inasmuch as the
Sovereige is ‘‘ supremum caput ecclesie” (as is
proved by Comyn’s Digest, tit. Prerogative, and
the bidding prayer, ordered by the 556th canon,
which speaks of the King as ¢in all causes
ecciesiagtical, as well as civil, as supreme”), the
bishop is removable on proceedings by Royal
commission: Comyn's Digest, tit. Officer For-
feiture.

At the time of the creation of the sce the
trustees of the fund were evidently content with
this ordinary jurisdiction, and cannot be heard
to say that they required him to subject to sn
extraordinary control. The natute of this
ordinary jurisdiction iz shown by the case of
Long v. The Bishop of Capetown, 11 W. R. 900,
1 Moo. P. C. N. S. 411, in which Mr. Long wsas
summoned by the bishop to show cause why he
should not be deprived for his disobedience to
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the bishop’s jurisdiction, and the Privy Council
decided that the Bishop of Capetown has no real
coercive jurisdiction, and refused to confirm the
decision of the bishop. At any rate, so long as
& charter exists, the Court must take the charter
as it finds it, until it is altered by the proceed-
ings by scire facias: Robinsun v. Governors of the
Lorden Hospital, 10 Hare. 19. The trustees,
when they entered into the contract and made the
obtaining of the ictiers patent n condition of ap-
pointing and paying the colouial bishops, must
be taken to have kuown the law, aand to have
been aware of the questions which were even
then raised as to the legal validity of the patents.
Even it these patents are void, the condition of
obtaining them has been fuifilled, and the plain-
tiffs must perfrom their part of the contract.
But we deny that the effect of the judgment wag
to declare the letters patent void in fow; it
decided that they were void in part, viz., so fur
as they purported to give a special coercive
jurisdiction to certain colonial bishops, but that
jetters patent may be good in part and bad in
partis shown by Sackville College case, Raym. 178

(70 be Continued.)
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Transcript of judgment from Division Court
to County Court.
To tHE EpiTors oF THE Law JOURNAL.

GuxiLexen,—I should feel obliged by your
opinion on the following points through the
columns of your valuable journal. A. sues B.
in the 7th Division Court, and obtains a judg-
ment agamnst him for $90. After the expiry
of 30 days, usually given for the defendant to
pay the amount, the plaintiff orders the clerk
to issue execution. The Clerk of tte Tth
Division Court issues the same, and directs it
to the Baillff of the 11th Division Court, who
returns the same nulle bona to the Clerk of
the 7th Division Court. The plaintiff then
obtains a transcript, and makes it a judgment
of the County Court, and places s writ of fi.
Ja. against the lands of the defendant in the
hands of the sheriff. Had the Clerk of the
7th Division Court power to do so, or was the
return made by the Bailiff of the 11th Division
Court sufficient to make valid the said judg-
ment of the County Court.

Respectfully, M.
Goderich, Nov. 9, 1866.

[A transcript, in our opinion, ought not to
to have issued under the circumstances men-
tioned.

The clerk of a Division Court has no power
to issue a writ of execution to the bailiff of

anather court. ;The 135th section requires that
the clerk, *‘at the request of the party prose-
cuting the order” (for payment), * shall issue
under the seal of the court a fleri fucius to
one of the bailif}s of the court, who by virtue
thereof shall levy,” &c.; and the whole tenor
of the statute relating to this point is to the
like effect.

The 142 section makes it a condition that
the execution shall be returned nwlle bona
and the transeript to be given must set forth
the bailiff's return; that is, the return of the
bailiff of the court from which the transeript
issues.

The case before us suggests an amendment
of the law, viz.: enabling a fi. fu. to be directed
to any bailiff in the county.—Eps. L. J.}

d

Whether counly attorney or clerk of peace
custodian of papsrs from magistrates, €e.
—Fees for copies.

To 7ue Epitors oF e Law Jourxav.

Your view on the following questions will
much oblige me. The County Crown Attor-
ney of this County on receipt of inforriations,
depositions, and other papers from Magistrates
and Coroners on all criminal charges, immedi-
ately hands them to the Clerk of the Peace—
the two coffices not being held by the same
person.  On desiring the County Crown
Attorney a few days ago to let me have copies
of an information and search warrant on a
charge of larceny on payment of his fees, he
said he never kept such papers and referred
me to the Clerk of the Peace. On going
to that officer he refused to give me the
copies required unless I first paid him $2 00,
which I refused to do. Copies of the papers
at ten cents per folio would come to about
seventy cents.

Do you think the County Crown Attorney
is the proper custodian of such papers, and if
so, what fees is heentitled to for copies of them?

Is there any authority for the Clerk of the
Peace filing such papers and charging for such
filing ?

Your's truly, Lex.

20th Nov. 1866.

iThe county sattorney would seem, under
Con. Stat. U. C., cap. 106, sec. 9, to be the
custodian of 2ll informations, depositions, re-
cognizances, *‘in every case where a person is
committed for trial or bailed to answer to a
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criminal charge;” and these papers should be,
we think, in the custody of the county attor-
ney, and they should remain in his hands
untii the case they concern is finally disposed
of. At and after the trial the papers should
remain on file with the clerk of the peace.
We think that ten cents a folio is all that any
officer could reasonably ask for copies of de-
position, &ec.; indeed we are under the impres-
sion that five cents a folio is all that can be
legally demanded by the county attorney for
copics.—Eps. L. J.}

REVIEWS.

Tee MuxicipaL Maxvan ror Upper CANADA
containing the new Munricipal and Assess-
ment Acts, with Notes of all decided cases,
and a full Index. By Robert A. Harrison,
Esq., D.C.L., Barrister-at-law. Second Edi-
tion, 1866. Toronto: W. C. Chewett & Co.

Part L. of this valuable work has been just
issued ; aud the other parts, we are informed
by the publishers, will appear very shortly,
probably before the great body of the Act
comes into force, on the first of January next.
That part of the Act which came into force
on the first of November last is however em-
braced in the number of the Manual now
before us, and this fact slone will render it of
great service to that large portion of the com-
munity who take a part and an interest in our
municipal elections.

It may be prer. iture just now to cpeak of
the book as a whote, with only the first instal-
ment before us; but taking the former cdition
as a type of the present one, we may safely
assume that the new Manua! will be found as
the old one has been, a reliable guide to the
proper understanding of the law, and a safe
counsellor to those acting under its provisions.

Mr. Harrison’s Municipal Manual has indeed
for the past eight years been, as it were, &
houschold word amongst all classes, lawyers
or laymen, who have been brought into con-
tact with the working of our Municipal system;
and, now that the law has been revised and
amended by the legislature, the absence of
such a1 work, embracing the changes which
have been made, would be much felt by those
who had been ir the constant habit of refer-
ring to it whenever a doubt arose as to the
meaning of any provision.

A great portion of the old law which had
been found to work satisfactorily, has been
re-enacted—a circumstance which gives an
additional value to Mr. Harrison's present
labors, inasmuch as many doubtful points have
been settied by decisions of the courts within
the past cight years, and these decisions have
been all carefully collected and annotated in
the present edition of the work, thus placing

under the eye of both lawyers and laymen,
information which the latter could not obtain
except through the former, and which the
former had to acquire at the cost of much
labor and research.

Even our non professional readers are, for
the most part, aware that the only safe inter-
pretation of the law is to be found in the
decisions of the Courts, and this being tne
case, the value of an accumulation of thene
desisions, extending over & series of years, on
the clauses of a particular enactment, will be
readily understood and appreciated—especi-
ally wich reference to the law which governs
the working of our Municipal Institutions—a
law second in importance to none on our
statute book, and affecting bodies which are
in themselves minor parliaments possessing
extensive but limited powers which it is of
great importance to the community should be
casily ascertained and correctly defined.

We feel that in making any allusion to Mr.
Harrison's special fitness and ability to again
undertake the task of annotating the Municipal
and Assessment Laws, we are treading on
rather delicate ground, inasmuch as that gen-
tleman is one of the conductors of this journal,
although his editorial duties do not come
within this department of our labors, but the
writer of this notice can, at least, say that his
remarks on the same subject, written r.early
eight years since for this journal have, he has
reason to believe, been fully justified, namely :
¢« that Mr. Harrison’s well-known character as
an annotater was, of itself, a guarantee that no
labor had been spared in making the Manusl
a desideratum for every lawyer and mewaber,
or officer of & Municipal Council in the Pro-
vince.” The same remarks will certainl,
apply with even greater force to the present
work, and as a corroboration of the writer's
opinion on the subject, we may quote from the
remarks of a learned County Court Judge of
great experience, made on a recent occasion
when addressing the grand jury of the County
of Simcoe, shortly after the passing of the new
Municipal Act, and published in the local
papers, from which we quote. Referring to
the announcement of & forthcoming new edi-
tion of Mr. Harrison's Municipal Manual, the
learned judge said that ‘*he (Mr. Harrison)
had made the subject his own, end that from
the Manual he had himself received most valu-
able aid in the discharge of his duties. e
had reason to know that the work was found
to be of the greatest possible assistance to
Municipal officers in Upper Canada; that the
able and carefully preparcd notes it contained
must have largely contributed to the safe
working of the law ; that since the issue of the
first edition of the work many cases had been
before his own courts upon th. several provi-
sions of the statutes, and many cases in Eng-
iand upon anslagous enactments, ali of which
he had no doubt, would be referred to and
turned to account in the new work.” It is
only necessary to glance through the book
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before us to be satisfied that the opinion of
Judge Gowan has been justified.

We shall probably have something more to
say on the subject after the other parts of the
work are issued.

W. D. A

TeE AMERICAN Law Review. Boston: Little,

Brown & Co., 1866.

We gladly welcome the appearance of the
first numbers of this review. It is evidently
intended to be in the United States what the
Law Magazine and Law Review is in England,
that is to say, a first class quarterly journal
of jurisprudence; and we have no hesitation
in saying that the contenis and general ap-
pearance of the number before us give good
promise that it will be in that respect all that
its Editors hope for, or its readers can desire.

We have already from across the border a
““valuable legal monthly” (t¢ use the words
of a notice in the book before us) in the
American Law Register of Philadelphia, our
appresiation of which is best shown by the
use we make of its contents. But though we
expect much from such an ably conducted
monthly, we naturally expect more in many
ways from a querterly, and in this respect
also we are not disappointed.

After several well written and instructive
articles on a variety of topics, we are given the
reports of some important decisions in United
States courts; which are followed by a digest
of the English Law Reports, including all the
cases from all these several volumes of reports
since the beginning of the year 1866, when the
preseat system was established. Then book
notices—a list of law books published in Eng-
land and Amserica since Jan. 1, 1866—and then
a gketchy summary of events of legal inte-
rest, intended to be of a general rather than
a local character. It concludes with a come
plete list of United States judges, and of the
Judges and law officers of Great Britain and
Ireland, corrected to the present time. It may
we think be 3ai7 of this review, that it will
to a great extent, if we may judge from the
number before us, be almost as interesting to
the profession in Upper Canada as to our
brethren south of us.

The type and paper are excellent, and the
price, five dollars, low.

Tas CAxapaN ALuaxac axp REPOSITORY oF
Uservn, KNOWLEDGE FOR THE TEAR 1867.—
W. C. Ceewerr, & Co., Toroxro.

Containing, as the title page tells us, full and
authentic commercial, statistical, astronomical,
departmental, ecclesiastical, educational, finan-
cial and general information. A book which
gives the greatest amount of information in
the most complete form snd at the lowest
price of any published in the country. Tt has
become almost a necessity to every business
and office man in the province, and not only to

them, butis invaluable to any one desirous of
obtaining information on all the subjects about
which it purports to give information. This
year it is much fuller and more complete than
formerly, and is supplemented by a neat map
of the * Confederate Provinces of British North
America” (which are to be).

The price is absurdly small, only 12§ cts.,
and 25 cts. if bound in neat ruslin covers.

APPOINTMENTS TO OFFIfGE.

JUDGES.

SECEKER BROUGH, of Osgoods Hall, Esquire, Q.C.. to he
Judge of the County Court of the United Countiss of Hu.
ron and Bruce, in the room of Robt. Cooper, ¥&q.. deceased.
(Gazetted 17th November, 1866.)

JACOB FARRAND PRINGLE, of Osgnode Hall. Exquira,
Barrister-at-Law, to be Junior Judge of the United Counti+s
of Stormont, Dundas and Glengary. (Gazetted November
17th, 1866.)

JOOAN JUCHEREBAU KINGSWILL, of Ooote Hall,
Erquire, Barristur-at-Law, to be Judge of tho Coanty Court
ilté and for the County of Bruce. (Gagetted 2ith November,

G6.

SHERIFF.

WILLIAM SUTTON, Esqnire. ta ha Sheriff in and for the
Gouuty of Bruce. (Gazetted 2ith November, 1566 )

COUNTY ATTORNEYS.

JAS. BETHUNE, of Osgocde Hall, Esq., Barristey at-Law,
to be Clerk of thae Peace und County Crown Attovuey for
the United Countles of Stormont, Dundas and Glengarry,
ig the room of Jucob ¥. Pringle. (Gazetted 17th November,
1866.)

DONALD WILSON RO0SS, of Osgoode Hall, Eequire,
Barrister-at-Law, to be Clerk of the Peace and Couuty
Cro.rn Attorney, in and for the Couunty of Bruce. ((uzetted
21th November. 1866.)

COUNTY COURT CLERK.

TILLIAM GUNN, Esquire, to ba Clerk of the Couaty
Court in and for the County of Bruce. (Qazetted 2ith
November, 1866.)

REGISTRARS.

Tho Honorable SIBNEY SMITH, of Peteroorough, to be
Tnpector of Registry Offices in Upper Canada. uuder the
Act 26 Vic. cap. 24. (Garzotted 17th November, 1866,

JAMES DICKS0N, Esquire. to bo Registrar of the County
of Huroun. in the room of Johu Galt, Esq., decensed. (Ga-
zetted 17th November, 1866.) .

THOMAS W. JOHNSON, Esquirs, to be Registrar of the
Cxanty of Lambton, in the room of Henry Glsss, Esq.,
deceased. (Gazetted 17th November, 1866 )

NOTARIES PUBLIC.

TIMOTHY BLAIR PARDEE, of Sarnia, Esquire, Attar-
ney-at-Law, to be a Notary Public for Upper Canada. (Ga-
3etted 24th November, 1866.)

JAMES 8. HALLOWELL, of St. Thomas, Esquire, Attor-
ney-at-Law, to be a Notary Public for Upper Canada.
(Gnzetted 2ith November, 1860.) N

CORONERS,

HORATIO CHARLES BURRITT, of Morrisburg. Rsqnire.
M.D., to bo an Asscciate Coroner for tho United Countiesof
Stormont. Dundas and Glengarry. (Gszetted 24t Novem-
ber, 1866.)

DAVID L. WALMSLEY, of Elmira, Fequire, M.D., to be
an Asrociate Coroner for the Couaty of Waterloo. (Gazet-
tod 24th November, 1866.)

THOVAS R. McINNES, of Dresden, Reguire. M D.. tobo
an Associate Cornner for the Gounty of Kent. (Gazotted
24th Yovembar, 1866.)

ADDISON WORTHINGTON, ALEXANDER TIIOMP-
90N, WILLTAM S. FPRANCIS. DEWITT MARTYN.
CHARLKS HILL. WALTER THORPE and SNLIMON D

SECORD, Esquires. to ba Coreners in and for the County of
Bruce. (Gazetted 24th November, 1868.)



