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DIARY FOR FEBRUARY.

Last day for Co, Trea. to furnish to Ck of Mun,
in Co's list of lands lHable o besold for taxes,
Assessors to conmplete rolls, unless time ext,

. Thur, Examination of Law Students for call to the Bas

with Honors,

. Fxsmination of Law Stud. for call to the Bar,

at. Exam. of Att.s Cle‘gs for certificate of fitness.

UN, Septuagesime Junday.

. Mon, Hﬁar;g'cl‘etm he, ns? Articlod Clerks going up

for inter-oxamination to file certificato.

. Wed, Inter-examipation Law Students snd Articled

Clerky, New Trial Day, Queen’s Bench.
Thur, New Trial Day, Common Flens. Last day for
setting down anud giving notice of re-hearing
in Channe
., Paper Day, g B. New Trial Day, C. P,
t. Paper Day, C. P, New Irial Day, Q B,
. Seragesima Sunday.
. Paper Day, Q. B, New Trial Da{, C. B
. St. Valentine, Paper Day. C. P. New Trial

Day, Q. B,
. Paper Day, Q. B. New Trlal Day, C. P.
. Paper Day, C. P, Open Day, Q. B. Re.hear-
ing Term in Chancery commences. Last day
for service of sunnnons for Co. Court, York.
. New Trial Day, Q. B, Open Day, C. P,
. Hilary Term ends, Open day.
. Quinqm}fesim« Sunday,
. Ash Weanesday.
. St Matthias,
. Ist Sunday tn Lent.
Lust day for declaration County Court York,

.

, Wed,

-
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RETAINERS AND RETAINING FEES.
SECOND PAPER,

. In olden times counsellors deall directly
& with the client, and a general retainer some-
= times asgsuwed the form of a grant by way of

{Rolle's Abr, p. 435, pl. 10). In sucha case
the claim of the barrister for remuneration was
& legal one, recoverable by suit. But in cases
of special retainer, with a viow 2o advosacy in
litigation, the relatiogship of counael and
L client precluded the making of any contract,
50 as {o give the former 2 logal olaim to com-
pensation : Hennedy v, Brown, 18 0, B, N.8,
677. In other matters ¢ counsel business,
i outside of the couris and not with & view to
% advocacy therein, it i necessary in order that
» barrister may be able {o recover his fess
from a client that the client should have made
an uctunl and express promise to pay them,
inssmuch as nothing more than a moral obli-
gation arises from the mere existence of the
relation of counsel and olient: Mostyn v
Mostyn, L. R. 5 Ch, Ap. 457,

In subsequent yeara it became, as it still
continues, the customary etiquette to retain
counsel through the medium of the solicitor
or attorney in the particular suit: JDoe d.
Bennet v. Hale, 15 Q. B. 171, In guch eases:
special retaining feos to counsel are always
taxable between solicitor and client, and at-
torney and client, and there is even a case
reporied in which under extraordinary circum-
stances this item was allowed in a party and
party taxation; Nickells v. Halsam, § Jur.
649. The solicitor under his general retniner
is authorized to pay the counsel this and other
fees, and after payment he can recover them
from his client: Morris v. Hunt, 1 Chit. R,
B44. Usuge has established the course of
Genling tp be, that counsel is 8o employed by
the salicitor not upon s preliminary trafiic
for his services in consideration of future pay-
ment, hut upon & preliminary payment of his
fees before those services are obtained: Hobart
v. Butler, 8 Ir. C. L. R. p. 166, It may be
noted (as Mpr, Harrison has omitted it in his
book) that in Ontario counsel .fees arc to a
limited extent s legal cluim and recoverable
by action. This is by virtue of the enactment
which is consolidated in section 332 of the
Common Law Procedure Act and the tariff
of costs framed in pursuance thereof, providing
for counsel fees: Buldwin v, Jontgomery,
1U. C.R. 283 Lesslisv. Dall, 22 U, C. R, -
512,

The payment of retaining fees to atlorneys
and solicitors is a practice for which no modern
English autliority can be found, although there
is reference made to such a fee ia an anony-
mous cage reported in 1 Salk, 87, (It is just
possible that this may refer to the chargs for-
drawing the retainer, which is taxable: Browne
v. Diggles, 2 Chit. 812.) Tu the United States.
retaining fees to attorneys are sanctioned by
the tarifis and claimable by law. It has been
a usual practice in this Province to charge and
in some cases to stipulate for such a fee,
though some uncertalnty oxists as to its being
taxable ngainst the clent when ealled in ques-
tion. In an nnreported ense of Hoales v, Car-
roil, this practice was adverted to during the
argument by Mowat, V. O, who said thatin
his time practitioners very cften required a
small fee, such as ten dellars, to be paid them
ot the commencemant of a guit, with the view
of covering the expense of mizeellanesus non-
taxable items during tho progress of the cause.
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A similar conventional charge in Ireland hes
been judicially recoguized there, as “oil jor
keeping the wheels agoing.” 1t is probable
that the propricty of the charge in this view
only wus recognized by the court in Chisholm
v, Barnard, 10 Gr. 470, where executors were
allowed the payment of such a fee in the pass-
ing of their accounts na against the estate.
Wo have had occasion to notice a passage
‘in McMitlan on Costs, p. 78, which seems to
‘be replete with errors on this point.  Hesays,
#The fee on o rotainer is only allowed in bills
between attorney and client, and is never
taxed against the opposite purty, excep. when
he is ordered by the court to pay costs 2s
‘between sttorney and elient. It is, however,
.an item which should never bo allowed, except
‘in actions of a very special nature, and where
great difficulty is encountered. It should
-always be explained to the client when necos-
gary, and th wmount stated Yo him before he
is asked to sign the retainer. It is moreover
.an item which should never be charged, even
where proper; unless there be a writlen re-
tainer to support it. This consisty of a mere
memorandum in writing, with the fee intended
'to be charged by the attorney included therein,
.and signed by the client.” Now be it observ-
-ed that this fee was expressly disallowed upon
- taxation in alimony as between solicitor and
colient in Cullen v. Cullen, 2 Chan. Cham.
R. 04, and there 18 no reported case where it
+has been taxed st sll, when objected to by the
-client, but geveral cases the other way are to
‘be found : sce Re GFeddes, 2 Chan, Cham. R,
447 ; Re MeBride, tb. 168. There is no reason
in laying it down as & principle that only in
astions of a special nature should retaining
fees be allowed; the theory of the non-
chargeability of auch fees in England is, that
Term fees, which are taxzed sliks in all cases,
-siand in the stead thereof, so that if retainers
-are to be taxed upon sufficient evidence of the
-agreement to pay, they should be so (axed in
-every case, DBut in truth it may be said that
-guch feeg are not in strictness taxable in this

country at all. The mere fact of the agree.

mont being in writing has no such virtue as
the author imputes to it : Strange v, Brennans
18 Sim, 840; Pince v. Baattis, 82 L. J. Ch

784 It would seem contrary to the policy of
our law relating to costs, as settled by statutes
and tarilfs, to permit of any ruch charge being
made. The broad rule on this point is this

iy

where there is a tariff of costs providing for
ths remuneration of lawyers, they shall not by
allowod to bargain for any compensation be
yond that: see Philby v. Huazle, 8 C. B, N.§,
647; 8 W. R 611, In Hibernian phrase, if
the practitioner wishes to have his retaing
taxed he had better keep it out of his bill of
costs. In this way he may defend himself in
the retention of a paid retaining fes, and refuge 7%
to give credit for it in his hill of costs on the f

ground thatit is & gratulty given him frecly ¥
by his client, above and beyond the billef
nosts to which he is legally entitled. To do %33
this, however, he would require to prove thy £
concurrencs of & variety of things, which ws I
rather think has never yet been accomplished &
in any case. For instance, it would have to
be catablished that the cliant was distinctly
informed, (1 that the tariff allows of no suth ¥
charge; (2) and that although the soliciter &
bargaining may decline to conduct the client’s

equal ability may be found who would conduct ¥
it upon the usual scale of allowances; (8) that
such a charge could not in any cvent be
recovered from “the other side;” and (§)
generally that all the circumstances of the
transaction were voluntary and fair, and with
full warning to and perfect knowledge by the %
client of his position and rights, ;

st o bttt

GENERAL SESSIONS OF THE PEACE.

JURISDICTION IN CASES OF Prusuky. :
Our attention has been called to the above %
subject by various articles that have lately o
appeared in our public papers, and by discus
gions that have taken place thereon. Upon
looking into the matter, we are compelled to
sdmit thst it is a subject by no means fres
from doubt &8 to whether the Court of General
Sessions of the Peace has power to try cases
of perjury or not. We will endeavour, how =4
ever, {0 give some idea of how the matter rests, i

Our Act (Con, Stat U. C. cap. 17) relating 55
fo General Messions doss not go much con
stitute n new Court, a8 continue and make [
valid the commissions and authority under 3
which the Courts had boen formerly holdes,
that is, prior to 41 Geo. IIL It will be noticed
that the County Courts, knd some of the othef
Cuurts, have speeial acts, by which they were
constituted Courds in Upper Canada; whoresg
a8 mentioned before, Courts of Quarter Baf &
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slons were only confirmed and continued by
the first act of our Legislature which specially
refers to them. This being so, it becomes
Decegsary to enquire under what authority
were the Courts of General or Quarter Ses-
sions in this country first held. We should
say, by the act introducing the criminal law
of England in this Province.

Now, our act respecting these Courts says
nothing in reference to jurisdiction; in which
case we must fall back on the English law,
and ascertain what law governed the jurisdic-
tion of Courts of General Sessions in England
when the criminal law was introduced into
this Province.

The Court of General or General Quarter
Sessions of the Peace was established in
England in the reign of Edward III, for the
trial of felonies, and of those misdemeanors
and other matters which justices of the peace,
by virtue of their commission or otherwise,
wight lawfully hear and determine. The
Statute 24 Ed. Il cap. 1, states what offences
May be tried by these Courts, and, after
€numerating a large nuinber of different classes
of cases, goes on to say, “and to hear and
determine all and singular the felonies, tres-
Passes, &c., according to the law and statutes
of England.” There was some considerable
doubt entertained as to what the words * felo-
Dies” and “trespasses” included, and what
Sonstructions ought to be placed upon them;
Ut the authorities now seem to be agreed
that, with the exception of perjury at common
%, and jforgery at common law, the Court of
Q}""ter Sessions has jurisdiction of all felo-
Dles whatsoever—even murder (2 Hawk. P.C.
ap. 8, sec. 63). It has been long ago settled

at for perjury at common law, an indictment
3t the Quarter Sessions will not lie (see 2
N Awk. P. Q. cap. 8, sec. 64; R. v. Bainton,

Sfr. 1088); but perjury under the statute

liz. cap, 9, is within the Jjurisdiction.

7 8 case that came up before Lord Kenyon,
fo'rJ.: R ¥. Higgins, 2 East. 5 (an indictment
ma;()hm-mg a servant to steal goods from his
al er), 1t was argued that the case did not
vxthm the jurisdiction of the Sessions,
lxthts Lordship said, “Iam clearly of opinion
3t it is indictable at the Quarter Sessions,
falling within that class of offences which,
en’(‘ig Viola.tio.ns of the law of the land, have a
ency, it is suid, to a breach of the peace,
%4 are therefore cognizable by that jurisdic-

&g
i

T

tion. Of this rule there are indeed two excep-
tions, namely, forgery and perjury ;—why
exceptions, I know not; but having been
expressly so adjudged, I will not break through
the rules of law.” His Lordship, in referring
to the above exceptions, no doubt alluded to
the common law offences, perjury under the
statute of Elizabeth not having been decided
to be without the jurisdiction.

Such being the state of the law when it was
introduced into this country, has the juris-
diction of the Sessions been diminished or
changed by any Provincial act ?

But before going further, we may mention
that the English law has been altered by Imp.
stat. 5 & 8 Vic. c. 38, 8, 1, and the jurisdiction
of the General Sessions greatly lessened. By
that statute, among other crimes excepted
from its jurisdiction, are the crimes of murder,
perjury, subornation of perjury, forgery, &c.;
but this statute having been passed long sub-
sequent to the time when the English criminal
law was introduced into Canada, does not
affect our law on the subject. It may be said,
from the fact of the crimes before mentioned
being expressly excepted from the jurisdiction
of the General Sessions, that the English
Legislature considered that such crimes were
not before then without the jurisdiction of
these Courts; but this does not necessarily
follow, as the law was very properly defined
50 as to prevent any doubt or uncertainty as to
the jurisdiction.

If we, then, have no special enactment ex-
cepting these crimes, it would seem that, as re-
gards them, the jurisdiction of General or
General Quarter Sessions of the Peace still
exists, Theonly act since the aet first referred
to (Con. Stat. U. C. cap. 17), bearing on the
subject, is the act of 24 Vie. cap. 14, which
abolishes the power of the Quarter Sessions to
try treasons and felonies punishable with
death. This act was, however, repealed by
Dominion statute 82 & 33 Vic. cap. 86. The
Dominion Act 82 & 33 Vic. cap. 29, sec. 12,
withholds jurisdiction from the Sessions in
cases of felony punishable with death, and libel;
and cap. 21 withholds it in cases of fraud b.y
agents, bankers, factors, trustees apd public
officers (vide sec, 92) ; and 82 & 83 Vie. cap. 20,
in certain offences against the person, se.t f?rth
in secs, 27, 28 & 29, withholds jurisdiction ;
80 that, with these exceptions, the power of
the Quarter Sessions is the same as before.
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1t will be noticed that the Act respecting
Perjury (Dom. stat, 32 & 33 Vie. cap. 23,
sec. 6), empowers the judge, &c., to direct that
any person guilty of perjury before him shall
be prosecuted, ““and to commit such person
so directed to be prosecuted until the next
term, sittings or session of any Court having
power to try for perjury.” Now, the language
of the English enactment 14 & 15 Vic. cap. 100,
sec. 19, from which ours is taken, after pro-
viding that it shall and may be lawful for any
judge, &c., to direct, &c., is as follows: “and
to commit such person so directed to be pro-
secuted until the next session of oyer and
terminer or gaol delivery for the county or
district where,” &c. ; indicating that the juris-
diction over such cases in this country is not
confined to the assizes only, as in England.
From all which, we take the deduction to be,
that in cases of perjury at common law, the
Court of General Sessions of the Peace has no
jurisdiction; in cases of perjury under the
statute of Klizabeth (this statute relates to
perjury by witnesses only) the Court has
jurisdiction. In cases of forgery st common
law, it has not jurisdiction: E.v. Yarrington’
Salk. 406; R. v. @ibbs, 1 East. 173. Ag
however, the statute of Edward provides that
if a case of difficulty arises upon the determi-
nation of the premises, that judgment shall in
no wise be given unless in the presence of one
of the justices of one or the other Bench, or
of one of the justices appointed to hold the
assizes, it is not at all probable that the jus.
tices sitting in General Sessions will take upon
themselves to determine crimes of the more
gerious nature, but will exercise the power
above given them of allowing such crimeg to
remain over for the judge holding the assizes,

We do not feel that we have arrived at 5
very satisfactory conclusion—certainly not at
the generally conceived idea; but in view of
the premises, we can form no other opinion
on the matter.

It is not improbable that the jurisdiction of
the Court of General Sessions will soon be
fully settled by a decision of one of the Supe.
rior Courts of Common Law, as we under.
stand a case was reserved lately by one of the
County judges, upon the ground that he had
doubts, and desired to have the opinion of the
Court of Queen’s Bench as to whether or not
the Courts of General Sessions have jurisdic-
tion in cases of forgery.

THE BENCHERS BILL.

Some considerable alterations have been
made in this Bill by the special committee to
whom it was referred, as will appear from
the extracts given below. The privilege pro-
posed to be given to the silk gowns to elect
twelve members from amongst themselves is
taken away ; the provisions as to electoral dis-
tricts are struck out, and thirty Benchers are
to be elected, irrespective of locality ; length of
standing at the Bar is not required, and the
youngest barrister is as eligible as the leader of
the Bar. The first election is to take place
next April, if the Bill passes.

The clauses referred to provide that—

¢+ On the firat day of Easter Term, one thousand
eight hundred and seventy-one, the present ben-
chers, except as hereinafter provided, shall cease
to hold office, and from and after that day the
benchers of the Law Society, exclusive of ez-
oﬁicio members, shall be thirty in number, to be
elected as hereinafter provided.

For the purpose of the election of the remain-
ing thirty benchers, each member of the Bar not
hereinafter declared ineligible as an elector, mny
vote for thirty persons.

Such votes shall be given by closed voting
papers, in the form in schedule A of this Act,
or to the like cffect, being delivered to the Sec-
retary of the Law Society on the first Wednesday
of April of the year proper for such election, or
during the Monday and Tuesday immedistely
preceding: any voting papers received by the
paid Becretary by post during said days, or
during the preceding week, shall be doemed a3
delivered to him.

The said voting papers shall, upon the Thurs-
day following, be opened by the Secretary of the
Law Society in the presence of the scrutiueers,
to be appointed as hereinafter mentioned, who
ghall scrutinize and count the votes, and keep 8
record thereof in a proper book, to be provided
by the said Society,

The thirty persons who shall havo the highest
number of votes shall be benchers of tho said
Law Society for the next term.

Any person entitled to vote at such election
shall be entitled to be present at the opening of
the said voting papers,

In case of an equality of votes between two OT
thore persons, which leaves the election of one
or more of such benchers undecided, then the
aaid gcrutineers shali forthwith put into a ballot~
box & number of papers, with the names of the
candidates having such equality of votes writted
thereon, one for each candidate, and the Secre”

y
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tary of the said saciety shall draw by chance
from such ballet box iu the presence of the said
Scrutineers one or more of sach papers sufficient
to make up the requived nwsber, and the per-
Sons whose names are upon such papers so drawn
shall be such benchers.

The persons so elected Benchers as aforesaid
shall take office on the first day of Easter Term
following their election, and shall hold office
until the beginuing of the Easter Term which
hinll be the fifth after they shall have entered
ou their said office, or till the election of their
8uccessors.”

It has also been decided in committee that
Benchers who shall be absent from Convoca-
tion for one year shall lose their scats.

By the Bill as introduced the County Judges
Were returning officers forthe country districts,
and this might have been thought to have ren-
dered them ineligible as Benchers, but if that
is all to be done away with, no such idea can
arise, and so much the better, as there are
80me among them, take for example the Chair-
Man and members of the Board of County
Jlldges, who would make admirable Benchers.
Hitherto it has not been the habit to appoint
a0y of the County Judges, but with no suffici-
®nt reason that we can see, in fact thereis much
t0 be said in favor of appointing those of them
¥ho may be considered most cligible, and when
this Act comes into force, which is now a fore-
8one conelusion, we shall hope to see some of
them elected.

The following is the Act introduced by Mr.
“kert to amend the Act to regulate the pro-
dure of the Superior Courts of Common

W, and of the County Courts, as reprinted

Uter the amendments made by the Special
Ommijttee ;—

Her Majesty, &c., enacts as follows:

hu]' That sections one hundred and ten, one

dred and twelve, one hundred and thir.

u“, one hundred and fourteen, and one

the“dfed and thirty, of chapter twenty -two of

he Consolidated Statutes of Upper Canada,
nd the same are hereby repealed.

or o That the costs of any issue, either of fact

AW, shall follow the finding or judgment

W] ool ssue, and be adjudged to the success-

Othgfu-‘t,y’ Whatever may be the result of the

trig] 188ue or issues, unless the ‘judge at the

Sall certify to the contrary.
at in all actions brought in any of the
lagp Y Courts of this Province, it shall be

V"hé}-‘; for the Judge of the County Court
ehlnge t&e proceedings are commenced, to

¢ venue according to the practice

now in force in the Superior Courts; and in
the event of an order being obtained for that
purpose, the clerk of the County Court where
the action was commenced shall forthwith
transmit all papers in the cause to the clerk
of the county to which the venue is changed,
and all subsequent proceedings shall be enter-
ed and carried on in said last mentioned coun-
ty as if the proceeding had originally been
commenced in such last mentioned court.

4. That scction one hundred and nine be
amended by adding to the end thereof the
following : “Provided always that the Judge
of the County Court shall have the power to
grant such leave in cases brought in either of
the Superior Courts when both the plaintiff’s
and defendant's attorney reside in the county
where such action is commenced.

5. That section one hundred and twenty-
nine be amended by adding to the end thereof
the following words, “but this shall not apply
to any action wherein the venue is laid in the
County of York.”

6. That in all actions of replevin the Judge
of the County Court of the County where the
goods are, which are sought to be replevied
(excepting the County of York), shall have
the power of issuing the order in the same
manner ag by law the Judges of the Superior
Courts are empowered to issue the same.

7. That if any debtor in execution shall
escape out of legal custody after the passing
of this Act, the Sheriff, Bailiff, or other person
having the custody of such debtor, shall be
liable only to an action upon the case for
damages sustained by the person or persons
at whose suit such debtor was taken or im-
prisoned, and shall not be liable to any action
for debt in consequence of such escape.

8. That it shall and may be lawful to plead
any number of pleas, replications, avowries,
cognizances or other pleadings without leave
of the Court or a Judge; Provided always,
that the opposite party shali be at liberty to ap-
ply to the Court or a Judge to disallowany plea
upon the ground of embarrassment, or delay.

9. That the Judge at any trial shall at the
request of either party cause the witnesses to
be removed from the Court during such trial;
and also the parties to the suit if in the discre-
tion of the Judge it is deemed necessary ; and
any such witness who shall return to the
Court without leave shall be liable to be
punished in such manner as to the said Judge
may seem proper; Provided always that the
said Judge may in his discretion exclude the
testimony of any witness who shall return to
the Court without leave of the Judge. R

10. In any case where on the tril leave is
reserved to move to enter a mon-suit, or to
enter a verdict for ths defendant, and the jury
disagree and find no verdict, the court, on
motion in Term pursuant to such leave, may
give the same judgment as if & verdict had
been found for the plaintiff. . .

11. Every writ of summons issued against
a railway, telegraph, or express corporation,
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and all subsequent papers and proceedings in
the event of an appearance not having been
duly entered, may be served on the agent of
guch corporation, at any branch or agency
thereof, or on any station master of any rail-
way company, Or on any telegraph operator,
or on any express agent having charge of an
cxpress office, shall for the purpose of being
served with a writ of summons issued against
such corporation, or any paper or proceeding
as aforesaid in the event of non-appearance, be
deemed the agent thereof.

19. In all cases where pleadings or notices
of trial or countermand of notice of trial in
either of the Superior Courts of Common Law,
or in the County Court, are served upon the
agent of the Attorney in the cause in Toronto
two clear additional days to the time now al-
Jowed by law for such service shall be added.

13. That section twenty-eight of chapter
thirty-five of the Consolidated Statutes for
Upper Canada be repesled and the following
substituted therefor:

Upon the application of the party charge-
able by such bill within such mon'th any of
the Superior Courts of Law or Fquity or any
Judge thereof, or any Judge of a County Court
shall without money being brought into court
refer the bill and the demand thereon to be
taxed by the proper officer of any of the
Courts in the county, in which any of the
business charged for in such bill was done,
and the Couart or Judge making such reference
ghall restrain the bringing any suit for such
demand pending the reference.

14, That the second section of the Act
passed in the twenty-eighth year of Her Ma-
jesty’s reign, chaptered nineteen, be amended
by erasing the figure 4" in the fourth line
of such section and substituting therefor the
figure *9.”

Sowme slight alterations have also been made
in Committee of the House, which we shall

refer to hereafter.

SELECTIONS.

DEFECTIVE STATE OF INTERNA-
TIONAL LAW.*

It is much to be regretted that whilst pro.
per remedies are available of a preventive, sup-
pressive, and penal character, against crime,
the ordinary disease of the body politic, there
are no remedies cither of a preventive, sup-
pressive, or penal character against war, the
highest and most pernicious crime in the
commonwealth of nations, unless it be, indeed,
its own condign retribution. It is supposed
that International Law is able to subordinate
the relations of States to the dictates of natural
law, and that though nations acknowledge
no superiors, they are yet pnder the same
obligation mutually to practice honesty and
humanity. But, alas, expericnce shows that

* Recently road at the Hocial Science Congress,

INTERNATIONAL Law.

International Law is not able to effect its own
noble mission. That law does indeed afford
a standard of high maxims of right and justice,
by which the acts of States may be judged,
but fails altogether in the means of securing
adherence thereto, and many are the acts
which that law reprobates, that continue to
be committed with the utmost impunity. Can
nothing be done to place the public law of the
civilised world on a firmer footing than it
stands at present? Is there no mode for sup-
plying the serious shortcomings of Interna-
tional Law ?

The root of weakness in International Law
is, that it is not a law. A law, in its special
restricted sense, is a command or precept,
emanating from some superior authority, and
constituting a rule of action which an inferior
ig obliged to obey. Not so with International
Law. That is only a body of principles or
opinions enforced, not by physical but by
moral sanctions, Nor is there much certainty
or authority in the sources of such prineiples,
Natural law, divine law, the reason of the
thing, the customs of nations, the express
agreements of States, the judgments of Prize
Courts, the dicta of learned writers have each
and all clements of weakness in them. Natu-
ral law is a sentiment rather than a principle.
Divine law is unheeded by some, denied by
others. The reason of the thing is often not
very transparent in particular cases. The
judgments of Prize Courts frequently reflect
the opinions of the State under whom they
are instituted. Treaties are easily disregarded
or broken, and the statements of writers on
the law of nations are often uncertain and
conflicting.

Setting aside, however, these inherent de-
fects, generally, we may say, International
Law is composed of two elements, the natural
and the conventional, The natural element is
common to all nations, Like the jus gentium
of the Romans, it embraces all those principles
of morals which are implanted by the Author
of Nature in the heart and mind of every one,
of whatever clime or race, and which ought to
regulate the acts of every individual of every
State in their mutual refations. The duty of
being faithful to one’s engagements, or of act-
ing in good faith, or of respecting the rights
and property of others, are necessarily alike
in every country, and are as binding on the
State in its collective capacity as a moral per:
son as on an individual. The convention?
element of International Law is that which
results from the practice of nations, from the
judgments of their Prize Courts, and from ex-
press agreements or treaties. There are l(fﬂd‘
ing cases in the law of nations as in municip?
law. The declarations made by ministers oF
ambassadors, the diplomatic correspondenc®
the conduct of States, constitute so many
evidences of the positive obligations of State®
But those two elements, the natural and the
conventional, are often intermixed and oftf
separate. Therc may indeed be a natur®

4



LAW JOURNAL.

[Vot. VIL, N, 8.—385

Febraary, 18711

Dergerive StatE or INTERNATIONAL Law,

 obligation where thers is net a convontional,
% hut thero is scarcely a conventional without
: the nat.val eloment bound up with it Un-
fortunately, however, of the two cloments the
' natural, that which is the most unchangeable
and universal, is also the less certain .in its
operations and authority. Could we give to
& the univeraal principles of natural law the
. same certainty as is possessed by the conven-
tional, we should not have to lament the
wenkness and uncertainty which characterize
by fac the grester part of the law of nations,
As it is, the structure of International Law is
most defective and unsatisfactory. If, as ac-
cording to some, the law of nations in reality
consists of the practice of nations, for what
practice, however unhallowed, can we net find
ample precedents 7 If, as according to others,
it congists only of the aspirations of philoso-
phers and moralists, "or of the dictates of
natural or revealed religion, we have always
the ready answor, that its principles, howevor
wise and beneficent in theory, are not suitable
in practice.

Ior many of the evils and dificultise which
often disturb the intercourse of nations Inter-
national Law ig certainly not responasible. 1t
is the political system that is at fault, [t ig
from the defr  ive organisation of States that
the greatest troubles arise. International Law
takes the States composing the great common-
wealth of nations such as they are, but it
cannot guaraniee their permanent existence,
Since the Treaty of Vienna, which was sup-
posed to have settled the public law of Europe,
and established a balance of prwer among ite
different States, Italy has become a kingdom,
the German Confederaticn has been destroyed,
the Republics of Frankfort and Cracow are
extinet, Belglum is parted from Hollaud, and
another Napoleon has reigned in France,
Matters counected with the internal govern.
ment of o Mtate and matters relating to its
external relations appertain to political science,
and not to_International Law, and in practice
there is, alas, too great g difference between
politics, which are too ofton prompted by the
‘1ust of power or expediency, and International
7 Law, which propoces to set forth the dictates
of eternul justice. In the relations of States
it time of peace International Law enjoins the
uservance of all those duties which the sajety
f the genoral society requires, and commenda
hie performance of those offices of humanity
shich may tend to the preservation and hap-
1w.s of other States, and to promote their
ntelligence, powoer, and freedom; but how
fen the political system of States has been
ibased on selfishness and exclusiveness. Nor
%would it be right to attempt to enforce what

are simply moral duties, whether in interns.

Y

ftional or social relations, for they are duties
owhich do not produce correaponding rights, or
irights which do not produce corresponding

ntles. It might bean act of enniity on the
lgnrt of a State to refuse to trade with another,

ut no one coulll compel it to do so without

violating its own right of freedom. We had
no more right to compel China to take our
opium than China would have to compel us to
receive her tea duty free,

It is, however, when we come to a state of
war that the defective character of Interna-
tionsl Law becomes most apparent. Amongst
the many works on the subject, Grotius's
* Do Jure Belli ac Pacis” holds certainly the
firat and bighest rank, and this work was
suggested, as he said, by the natural horror
with which he beheld the frequency and
atrocity of the wars in which every State was
engaged on the most trifling pretext. I have
been for a long time convinced,” he said,
‘“that there iz a God common to all nations,
who watches both the preparation and the
course of war. I have remarked, on all sides
in the Christian world, such a wanton license
ag regards war, that even the most barbarons
nations should blush for, Peuple turn to
arms without reason, and f - 'he slightest
object, and they trample under foot all Divine
and human laws as if they were authoriser,
and were guite resolved to commit all sorts of
crims without any check.” Grotius wished
to put a stop to such barbarism, and he con.
ceived the thought of bringing the precepts of
Seripture, as well as the dicta and sayings of
Ehilosophers and moralists, having a direct

earing on matters relating to peace and war,
clearly before the civilized Stated of the world,
in the hope that these might, by their own
moral force, succeed in establishing a law
which no civilised State might feel itself ut
liberty to disregard. 'That great influence was
oxercised by that and subsequent works on
International Law is incontestible.

What we lament is, that whilst, on what
may be considered insufficient and unsatisfac-
tory ground, at least in that religious aspect
in which Grotius first discussed the question,
both he and the ocher principal writers of the
inw of nations declared that, under certain
circumstances, war is lawful, neither Grotius,

' nor any other writer, sufficiently dafined the

precise circumstances under which war mav
be justifiable. Following the analogy of crim.
inal law, Lord Bacon said:—* As the cause of
& war ought to be just, se the justice of that
cause ought to be evident, not obsecure, not
serupulous ; for, by the consent of all laws in
capital cnses, tho evidence must he full and
clear, and if 86 wherse one man's life is in ques-
tion, what say we to a war which is even the
aentence of death upon many P 1Itis, I con-
ceive, too loose a statement to say that war is
lawful to prevent or redress a wrong, to obtain
o reparation against an injury coramitted or
threatened, or for any act committed or ex-
pected to be committed affecting the indepen-
dence of a State, or the free wnjoyment of its
rights, What, if the wrong be of s most
trivial character? What, if the threat Le
imaginary and not real?  Looking hack te the
ordinary cases of war, how fuw of tham can he
resolved into wars simply of self-defencel
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There have been wars of pillage, conquest,
and domination, where the Coesars, the Alex-
anders, and the Napoleon Bonapartes claimed
an universal empire. There have been religious
wary, as where the Greeks fought for their
Temple in Delphis, whers the Huguenots
fought for their éxistence in France, and where
Protestantism asserted its rights, arms in hand,
in Germany. And there have been wars for
the maintenance of a principle, as those of the
%"rench Revolution and the wars of Austria in
taly.

B’ut the most prolific cause of war in modern
limes have been the balance of power and in-
tervention, both of which infringe a cardinal
principle of International Law, the principle
of the sovereignty of States, What is the
halance of power it is not easy to determine,
but its object would seem to be so to distri-
hute the forces of thadifferent States, that none
shall have the power to impose its will on, or
appress the independence of, any other State,
Let any State extend its forces or multiply its
resources teyond a certain hmit, and accord-
ing to that principle a cause is at once given
to every other State to unite ir ehecking this
unwonted aggrandisement. Nor ix this pris.-
ciple & simple theory, since the treaties of
Westphalia, Utrecht, and Vienna, have, in
effect, reduced it into positive law. But has
not cvery State an absolute right to increase
in power, forces, and wealth ? Can we prevent
the substantial sources of aggrandisement
which lie in the superiority of race, in greater
capacity for labour, and in the strength of
higher morals? The power of a State does
not consist merely in the extent of its territo-
ry, or in the number of its population, but in
the wisdom of its administration, in the activity
of its inhabitants, in the full development of
its resources. Against this development no
balance of power can he of any avail. Most
mischievoug was, moreover, the principle of
combining all the States of Europe on every
irolated emergency; thus usclessly extending
the ravages of war, and brioging nations into
the fray which had no interest to defend or
any wrong to avenge. ’

ut we have not done with this principle,
The present war between ¥rance and Prussia
had its erigin in the jealousy of France for
Prussian aggrandisement in Europe. Tt ig
another war caused for or by the balance of
power, (Can it be considered a just sause of
war? The authority of Grotius uvpon this
point is of the greatest valne, * We cannot
admit,” he said, *‘the validity of what some
authors have taught that, according to.the law
of nations, it is lawful for us to take arms in
order to enfeeble a State whose power is in.
creasing, lest, if ullowed to increase too much,
it sheuld be in a position, when orcasion avises,
to do us injury.  We allow, that when delibe-
rating whether weo should make war or not,
such considerntions may have their weight,
nat as a justification, but as a motive of inte.
rest, so that if there be a just resson to take

e,

arms, the fuct of the aggrandisement of such
State may render it prudent, as well as just,
to declare war. But that we have any right
to attack & State for tho simple reason that
she is in a conditien to ine'ure us, is contrary
to all rcles of equity. War is lawful only i
when necessary, and it cannot bs necessary

ower we fear hag not only the meins but the
intention of attacking us.” Grotius, BookIL, §
ch. i, & 17, and Book IL, ch. xxii., 8. 8. It }
is clear, indeed, on cvery ground, that the
war which now agitntes and afilicts Kurops :
is altogether a gratuitous breach of Interna.
tional Law.

But arother principle is heing e ~tved at
this moment in Germany and Italy. It isthe
principle of Nationality. It is true that Prus.
sin has stretched the bounds of her torritory

Frankfort, subjected the Tfanse towns, and 3
rendered Saxony and Brden subservient to 3
her will. But she is only placing herself ap
the hend of a German nationality. Equally
true it is that Sardinia made war on the King 2%
of Naples, absorbed Tuscany, gof hold of i

! the principle, and asserted the right, of an
i Italian nationality. What constitutes true
nationality, and whether it results from iden-
tity of language and literature, from unity of
race and descent, from the possesrion of &
national history, or from geographieal posl- &2

the sentiment of nationality deos exist in any &

all the members of the nation under the same
government,

But admitting thut a nation has the rightte
constitute iteelf into & people or separate State,
has it a right to claim, even by foree of armg,
any portion of that people which hitherto may
bave formed part of another n+tionality, or
have been subject to another _-ate? Take
the case of Rome at the present moment
Have the Italians any right to tnat province
or State? The only answer iy that the right
or nationality must be held superior to any
right arising from tho present organisation of
States, The spirit of nationality is strong and
enduring, and it is because it is not sufficient
ly recognised in the constitution of States thet
wo have to lament the frequent occurrence of
revolution and war,

Interventions have alzo been frequent causes
of war, On the principle that, whenevers
sudden and great change takes placein the
internal structure of a State, dangerous ind
high degrcs to all neighbours, they haves
right to attempt by hostile interferenco the
restoration of an order of things safe to them
gelves, or at least to counterbalance, by actin
aggression, the new forco suddenly acquired
Russia, Prussia, and Austria arrogated #

themselves the right of interfe:ing with ang

unless we have a moral certainty that thy 2

far and wide in Germany, that she has ab. 3
sorbed Hanover, destroyed the Republies of 3

Lombardy and Venice, and now appropristes 3
even Rome; but she has acted throughout on

tion, it matters not. Suflice to sny, that where g

force, there is & prima fucie case for uniting %
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changes in the politi~] sysiem of the Italisn
States. Franoe intervened in Spain to revorse
the national party, and to re-ostablish absolute
government Russla, Prussia, and Austria
tore to shreés. and divided among themselves
poor distracted Poland. In most cages, let it
be.oberved. it was the strong that interfored
in the affairs of the weak, and it was rare in-
deed when such interventions were suggested
from any regard to the interest of the weak.
But even if it were, that would not justify the
intervention. Tt might appesr a -chivairous
act on the part of a strong power to offer itg
aid to a wonk State at a moment of danger,
but universal oxperience proves that no State
can long muintain its independence if it is to
be boholden for it to the support of snother
power. It should be remembered, moreover,
that an armed intervention is war, and that no
duty of friendship or generosity can justify
the unsheathing of the sword, and the perpe-
tration of 8o much evil ag war brings in ita train,
But there is another kind of intervention of
an amicable character in which we are at pre-
sent deeply interested, In its primary sense
the word “‘intervention® means to come in
between things or persons, to interfers in the
affuirs of another, Has a nation any right to
exercise such interference? Does the com-
munity of interest, which binds us altogether,
give us avoice in the acs and conduct of other
States? Can we force our offices or interpcse
our action on an unwilling nation? To do so
would be to infrings the sover.gn rights of
other States—would be to incur the certain
danger of war. And it is the same thin
whether we interfure effleiously by verba
nates through our ambassadors, or gffiecinlly
by formal notes or letters, or by the proposal
of a congress, o inan armed manner preceded
by an ultimatum, and accompanied by a mili-
tary demonstration. In either case the inter-
vention would be thesole act of the intervening
party, which might be resented or opposed by
the partios affected by it. Mediatior, on the

. other hand, is quile another thing. A State

may most approprintely at any time offer its
good offices for the amicable rettlement of a
dispute, It may be asked by the centending
partios themselves to make proposals for such
setilements without binding themselves to
accept such propossls; or may be constituted
arbitrator to decide the guestion. There is
.10 interference in mediation, It is not a fore-
ing of one’s own will or action upon others,

% but it Is only the manifostation of willingness
t and readiness to perform a friend!y act. What

should be done in the present difficult position
of France and Prussia ?  Should England in.
tervene¥ Notes verbal or oficial would be of
little purpose. For a congress they are not
ready, An armed intervention would be war
to cithor State or to both, Surely, then, no
intervention is possible, But it is otherwise
with mediation. This may be offercd at any
time without any danger of wounding the sus.
ceptibilities of eliher power,

The only justitiable cause of war, if we once
admit its lawfulness, is self-defence. England,
for instance, has mighty interests to defend at
home and abroad. Shs has an snormous trade;
she has unbounded wealth; she has colonies
and dependencies widely scattered and isolat-
ed ; she has en extunsive number of mb‘jecls

lanted in every part of the habitabls globe.
g(cthin could be more natursl than that she
should ie jenlous of ber rights, and that she
should be prepared to defend them at all
hazards, But a limit must be put even to
this right of self-defonce. Muny of the wars
for the balance of power wers waged on the
lea of gelf-defence, and the enlargement of o
tate, though more than thousands of miles
distant, has been held sufficiently dangerous
to justify s war. But surely nothing short of
actual invasion of territory, nothing less than
an act of aggression on the severeign rights of
a State, should justify a war of self-defence.
International Law has given even to this prin-
ciple too great a latitude, and the European
nations have boen too prone to use it as a
convenient justification for acts of unhalluwed
sggession.
¥hen war hag once been declared it seems
’lmost puerile to spend much timo in settling
the exact ounds to which ths belligerents
may lawfully procead, for bitter experience
proves that when ths passions sre unfurled,
the reign of law is at an end. We may wish,
howsver, that even as respeets the conduct of
nationr in time of war, International Law
should be more definite and consistent. Tt is
s sound principle that, whilst whatever is
likely to be conducive to the accomplishment
of the enterprise is allowable, whatever has
not that object directly in view is not to he
held lawful.  But the principle is neither pro-
petly carried out nor universally applied, It
may be right, because necessary, in a bellige.
rent to capture soldiers, military officers, and
arns, but no such justification exists for the
caé)mre of goods and property of private indi-
viduals. Nevertheless, whilst International
Law seems to disallow the capture of private
property wy land, except, indeed, in case of
fortified towns, in the form of booty, it poer-
wits it by sen. The United States of America
proposed in 1856 to sccept the regulation
relating to the abolition of privateering, on
condition that private property on the bigh

sea should be exempted frown. seizure. RBut
England did wot accept the proposal. Now

Prussin has tasen the initiative in this impor-
tant reform. Let us hope that at a future
congress the principle may be established by
the consent of all nations.  Upon the principle
that war should be waged against the armed
forces of the belligerent, and not againgt inof-
fensive subjects or places, no private fndividu-
als should be captured or shot, and nothing
ahould be destroyed but what may be used as
menns of offence and defence in actual warfare,
Yet we still hear, though Internstional Law
does certainly not justify it, of wanton practices
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against whole populations, of the destruction
of ports of trade, and of the bombardment of-
places not fortificd. The right of search also
as practised in former wars is voxatious and
needless. Since it is the destination that de-
termines whether an article is contraband or
not, it should rest with the belligerent cruiser
to bar, if he can, the entrance of such into
the enemy's country, without disturbing for
that purpose the entire trade of the world.
The case of the Tvrent, durlng the American
War, showed the necessity of having it de-
clnred, that packets engaged in the postal ser-
vice, and keeping up the regular and periodical
comnmunication between thie different countries
in Furope, America, and other parts of the
world, should be exempt from visit and search,
The list of contraband sarticles would need to
be reduced and rendered more certain, The
hlockade of commercial towns also can scarce-
ly be defended as useful or necessary, since,
Ly the ‘mprovement of internal communica-
tion, the enemy is, in most cases, able to
provide himself with necessaries from other
means, Many, indeed, are the improvements
peeded in the principles of lnternational Law
relating to the rights and duties of bellige-
rents.

But not less essential it is to define more
correctly the rights and duties of neutrals,
It is all important to renlize the fact that a
state of war between any two States is highly
detrimental to the interests of every other
naion, who suffer from thedestruction of their
trade and the diminution of their resources.
It iz not as a concession, but as a right, that
neutrals claiin to continue their trade and
navigation undisturbed ; and it was not more
than they wero entitled to, when they wrested
from the belligerents the principle that the
neatral flag shall cover enemy's poods, and
that neutral goods shall not be liable to cap-
ture under the enemy’s flag. But the great
question of the duties of neutrals respecting
the sale and transport of contraband of war
remains to be settled,

What is most important of all, however, in
International Law, is to put an end to the
ohscurity and uncertainty which now exists
on many subjects; and I conceive that we
could not pursue a better course to that end
than by following up the useful precedent set
by the Conferencs of Paris of 1858, in reduc-
ing as many of the points as are recognised
and acted upon by the civilised States, into “n
many distinet propositions to be recognizeu
and expressly assented to by all civilised
States. 1f we could bring nations to under-
stand that international Law is really binding
upon us, and if we eould clothe its precepts
with the authority of an express agreoment,
we should do much to secure a fuller comn-
plinncs with ite requireme.ts. A congress is
likely to take place at the conclusion of the
present war to restore order in the political
rystem of Eurape. Let ushope that an effort
may then be mads to put the luw of nations

on 2 firmer and more satisfactory footing than
it has ever yet been placed.

And siuce, with the multifariour and com-
plicated relations between States, disputes will
ever arise, let us provide some menns for thelp
pesceful arrangement without resorting to the
fearful alternative of war. TheTreaty of Paris
of 1856, concluded between Great Britain,
Austria, France, Prussia, Russia, Sardinia
and Turkey, has a provision ‘! that if there
should arise between the Rublime Ports ang
one or inore of the signing Powers any mis.
understanding which might endanger the
maintenance of their relations, the Sublime
Porte and oach of such powers, before having
recourse to the use of force, shall afford to the
other contracting parties the ogportunity of
preventing such an exiremity by means of
their mediation.” And, further, in the Pro.
tocol of tice Congress the same powers, on the
proposition of the late Earl Clarendon, agreed
a8 follows: —**The plenipotentiaries do not
hesitate to express in the name of their
governments the wish that States between
which any serious misunderstanding may
arise, should, before appealing to armsg, have
recourse, as far as circumstances might allow,
to the good offices of 2 friendly power” 1t
i true that Count Walewski, as representing
Fruance, in approving, added—** That the wish
expreszed by the Congress cannot in any case
oppose limits to the litarty of judgment of
which no power can divest itsell in questions
affecting its dignity.” Yetit might have been
expected that when England appealed to the
protocol, and offered mediation, both powers,
and France especially, by whom the offensive
was taken, should have consented to submit
her grievance, in the firat instance at least, to
the arbitration of two friendly powers. This
important concession to public opinien, how-
ever, cannot be allowed to be thus foiled, and
it is well to consider by what means the agree.
ment may be rendered more operative.

What is wanted is the formation of an In-
ternational Council comnposed of the foreign
ministers and ambassadors, for the time being,
of all *he civilized powers, for the determina
tion of any disputes and difficulties which way
arise botween such States, to be sumimnoned
only when such differences arise. We shouid

guard against the admission of any provision,

such as that which was taken advantage of to

justify France in withdrawing from the agree-

ment on this last and most fatal war to herselll
And it ought to be part of the arrangement,
on the example of our municipal jurisprudence
in wmatters of arbitration, that should, not-
withstanding such formal agreement, any one
power refuse to abide by ils engagement, the
other power or powera should ztill appeal to
the International Couneil for the determination
of the dispute, and the pronouncement of an
award, am;’ that the Council should proceed
with the consideration of the question without
regard to that refusal, Two important advan-
tages would result fromn such nn arrangement,
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We should obtain from an impartial tribunal
a deliberate opinion on ‘any question which
might disturb the pesce of the world. And
we should have the moral weight of the dlvil-
ized world brought to bear against the nation
which, whether as the agressor or the aggriev-
od, refuses to abide by its formal agrsement,
or to comply with the deliberate award of the
International Council. I am not proposing,
that in case of such refusal all the States
should join with the other powers in enforeing
the award. 'We must not fall into the blun-
ders of another Holy Alliance. We must
not, with a vicw, or in the hope of promoting

cace, extend the range of quarrels and wars,

oral reforms can only be achieved by moral
means. But I do attach the greatest possible
weight to an arrangement which might relieve
many States from pursuing a course of hostili-
ty to a point where it becomes almost impos.
gible to retract. 'We must count on the mora!
feeling, on the honour, on the good sense of
nations, and we must strive to put some
barrier to the first outburst of passions, by
retarding the steps which might otherwise in-
evilably end in open war.

Too long have we seen, with seeming indif-
ference, this grossest outrage against all that
is sacred and humane, Too long have we sat
with folded arms, witnessing the fatnl course
which brought one power after another towards
& certain ruin. The sugge tion T have the
honour of making has already received a cer-
tain amount of diplomatic sanction. Let it be
matured, developed, and strengthened. But,
whether by this or by any other means, let
us devots our highest effort to remove for ever
from the bounds of the civilized world the
demon of war. By all that is sacred in the
human breast, by all that is noble, enlighten-
ing, and elevating in our sdvancing civiliza.
tion, by all that animates us to sentiments of
affection and amity towards our brother man,
all the world over, Jet us put an end to this
grossest and blackest of all crimes, the ~ .ne
of wur. The natural state of man in suyciety
is peace, and not war, Let us ask this noblest
of all services from International Law, that it
may provide means by which nations may live
in peace and concord among themselves, —
Law Magasine.

.It is the business of a lawyer to be ready-
witted ; and it may bo that {m whose wit Is
sharpened in daily encounters deserves little
+ credit for rendiness. This does not detract,

however, from the merit of such ss this pas.
eage of Jekyll. Lord Ellenborough, who was
& severe judge, was ont day at an assize din-
ner, when some one.offered to *help him to
some fowl” *No; I thank you,” said his
tordship, ** I mean to try that beef” !

“If you do, my lord,” said Jekyll inatant!
1t will be Aung boet,” yE tnetantly,

CANADA REPORTS.
PROVINCE OF ONTARIO

GENERAL SESSIONS OF THE PEACE,
COUNTY OF SIMCOE,

Befors J, A. Arvaox, Bsq,, Depuly Judge, Chatrman.

I5 e Cuarnes C. WEBSTRR AND OTHERS,
3 6. i Jus-
Y o e atagtann ok &
{Barrie, Dee. 19, 1870 }

This was an application to prevent certificates
of naturalization being issued by the Court of
General Sessions of the Pence Yor the Connty of
Shincoe, to Charles C. Webater, John W. Fisher
snd B. F. Kendall, under the provisions of the
Dominion Act 31 Vio. cap. 06,

The grounds of oppesition were—

1, That the tiye of residence is not stated in
the affidavit of residence.

2. That the certificates of the Justices of the
pesce, read on the first day of the Court, do not
show that the requisite oaths of alloginnce have
baen taken by the applicants,

8. That initial Istters only nre used in the
headings of the afidavits, and not the full names
of the applicanta.

ArpaaH, D. J.~—As to the first ground, the
contentant insists that affidavits of residence
having been filed with the Clerk of the Pence,
they must be covsidered as open to ohjection by
any personu conteating the granting of the certi-
ficatea,

The act requires (by section 8) that every alien
now residing in any part of this Dowminion, snd
who, after & sontinued residence therein for a
period of thres years or upwards, baa taken the
oaths of residence and allegiance, and procured
the same to be filed of record as thereinafier
presoribed, so as to entitle him to & eertificats of
naturalization as thereimafter provided, shall
thenceforth enjoy the rights of a natural-born
subjeet.

Now, it will be noticed that no provision is
made for flling of record the afiidnvits of resi-
dence and alleginnce; the only thing required
to be filed of record is the certificate of residencs,
Section 8 provides that this certificate shall be
presented (o the court on the firat day of some
general sittings thereof, and shall be read in
open court; and that if the faots mentioned
therein are not controverted, nor any other valid
objection made to the naturalization, such osrtie
ficate shall be fled of record on the lust day of-
such general sittings. Here it will be seen that
the mere lodging of the certificate s not to be
considered as & filing thereof, such fling taking
place only upon the order of the court on tha
last day of itg sitting.

Aguin, the only certificats spoken of is one of
residence alone (except, indeed, that mentioned
in section 6, to which allusion will be made pre-
sently); and this appears from section 4; sub-
seotion 8, which provides that & justice of the
peacs, on being satisfied by evidence produced
that the alien bas been a resident of Canads for
& continuous period of three yesrs or upwurds,
and i & person of good churuoter, shall grant to
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bim a certifioate setting forth that such allen has
taken and subscribed the said oath, &e. .

8eotion & of the aot presoribes the mode of
procedure, and enncts that such certificate (that
is, in onr oplolon, the certificate of residence
only) ehall he pressvted to the court in open
court on the first day of some general sitting
thereof, and therewpon such oocurt shall cause
the same to be openly read in court,

From this we take it that the only thing before
the court, and the only thing they are bound to
take notice of, iz this certificate of residence.
Rehind this we cannot go, nor have we suthority
1o enquire whether the evidence upon whioh it
was granted waa sufficlent. We must presume
that the juetios who graoted it saw that the act
was complied with. The mere production of an
affidavit, appearing to have been made by the
spplicant, is not necessarily oonciusive that no
proper affidavit wag made before the justice
granting the certifieate; and further, the court
is not called upon to listen to or take notioe of
any afidavit, vot being authorized thereto by the

aot.

Beotion & then goes on 1o say, ¢ Andif, during
such general eitting, the faots mentioned in such
certificate wre not controverted, or any other
valid objeotion made to the naturalization of such
alien, such eourt, on the laat day of such general
gitting, shall direct that such certificate shall be
filed of record in such court,”

Here, then, we must enguire if the facts men-
tioned in such certificate (resd on the first day
of the court) are controverted or not. It is not
sttompted to be shown by the contestant that the
slien bas not token and subsoribed the onth of
residence, but merely that he has made an affi-
davit which does not eonform to the aet. This,
we think, is not such a controverting of the faot
of residence ns to form a bar to the granting the
eertifeata mentioned in sestion 8, in the facs too
of the oertificate of the justieo maying the oath
of residence has been mads, and farther, thate
residence of seven years has actually been proved
before bim,

2. As to the second objection. In mo place do
we find that the justics is to atate that the appli-
cant hos taken the onth of allegiance. Bubsec-
‘lon 3 of seotion 4 preseribes what sort of oerti-
ficate is to b given, and only alludes to one of
residence ; and seation ¥ again speaks of & cortls
ficate of residence only s the one to be read by
the Cleck of the Peaoce.

8. As to the third objection. Wo know of no
Iaw requiring the exclusion of initial letters in
the heading of afidavits, The ¢ourts of law and
equity, we believe, have made auch a rule, but it
refers only to motters and suits In these courts,

Therefory the court determinea, that ag none
of the facts mentioned in the three above vertis
ficates nre contravened, nor any wvalid objection
made to the naturalization of the above named
Charles €. Webster, John W, Fisher and B. B,
Kendall, and as it iz against public poliey ‘bat
such certificates should be refused, axcspt upon
good and suffisient grounds, that such cortificates
should be filed of record under the provisions of
saoid act.

We have alluded above to the vertificate to be
grantod by the court under sectlon 8, A diffi.
culty bere preseats itself. The form given

recites the reading of a cortificate that the ailen
bas compllsd with the requirements of the sot,
that is, amonpgst other things, that he has taken
the oaths of residence and alicgisnce. In no
place, however, do we see any provision for puch
a oertifioate. As stated above, the only certifi.
eate to be read is that mentioned in seotion 5,
and that says nothing whatever ahout the onth of
allegiance. In consequence of this, and inas.
much as the third seation enacts that the onths
of residence nnd allegiance reguired by section 4
shall be filed of record before the alien sball be
entitled to » certifioate of naturalization (but
without saying when the same are to be mande, or
when or where they are to be filed), the Clerk of
the Poace is hereby directod not to file the certi-
fioate read before the Court, nor to issue the
certifiontes mentioned in section 6 until the said
ontha are duly fled of record with him,

ENGLISH REPORTS.

CHANCERY,

Morpur v. PaLuER,

Arditrator — Award - - Clerical error - Power 1o rectify—
Power of arbitrater a3 to costs,

Where an arbitrator has once signed a document purport.
ing to be his award he has no power to rectify even &
clerioal error, but an application for that purpuse ought
to by made to the Court under the Common Law Pro
pedure Act, 1854,

Where an arbitvator sppointed by a Court of equity Is, by
the torms of the reference, empowared to derl with the
costs of tha suit, he has jurisdietion to give custs as
between Sollvitor sad client.

[L. 1., 19 W. B. 8.}

This was at appesl from a decision of Viee-
Chancellor Bacon, which is reported 18 W, R,
1068, where the facts are very fully stated.

Oun the 17th Junuary, 1868, an order was made
in this suit hy consent, referring all the matters
in difference between the parties in the onuse to
the detsrmination of Mr, Honry Udall, who was
to maks his awsrd on or before the 17th of
April, 1848, The order provided that the costs
of the caune, and of the application for the order,
and of the refarence, should be in the dizeretion
of the arbitrator; that the arbitrator should
bave power from time to time to enlarge the
time for making his sward; and that eitber
partyjshould be at liberty to apply without notiey
to the other that the award might be made an
order of tho comt. The arbitrator afterwards
enlarged the time for making the award till the
17th of April, 1868, On the 12th of November,
1868, Mr. Udall signed & paper, nurporting to
be his award, by whioh he declared that the de-
fendant was linble to pay to the plaintif £400, |
and ha ordered that the defendant should pay to
the plaintif his costs of the sult and of the appli-
cation for he order of reference and the charges
of the award. He ordered also that the costs
should be taxed as betwesn solicitor and client,
and he daclared that there wera no other mattors
in difference in the sult brought befors him thas
such a8 be had thereby determined upon.

A ocony of this award was delivered to the
plaintif's olioltors, but no copy was served on
the defendant or ou his solicitors. Mr. Udall
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afterwards discovered that the document whish
he had signed as his awecd differed from the
original draft which he had written, by the omis-
ston of s dirsotion that the defendont should psy
the aosts of the reference. On the 2ud of Deo.,
1868, Mr. Udsll sent to the plaintiff's solicitora s
corresied copy of bis award, with a letter explain-
ing the omission, and atating his opinion that
the former document under the eiroumstanses
was not hiy award On the 3rd of Degember,
1888, the plaintifi’s solisitors sorved & copy of
the award of December 2nd, with a copy of Mr.
Udsll's letter, on the defendant’s solicitors. On
the 18th of Maroh, 1869, an order was male by
Vics-Chanoellor James, ez parte, on the applica-
tion of the plaintiff, that the award of Dezember
2nd should be made an order.of the Couri, Oun
the 16th of July, 1870, the plaintiff gave notice
of motion to the defendant to enforse the per-
formance of the awurd of December 2nd. The
defendant then gave to the plaintiff s cross.notice
of motion to discharge the ordsr of the 18th of
March, 1868, on the ground that the doocument
of the 2ud of December, 1868, was not the true
award of Mr, Udall, it haring been made after
he had made a previcus award, and after oom-
muaications between him end the plaintifs soli-
citors, in the absence of the defendant and his
solicitors.

Thewe two motions were beard tagether by the
Vice-Chancellor, and he made an order iu the
terms of the plaintif’s notice of motion, but
refused the defendant’s motion, giving no costs
on either side.

The defendant appealed.

Fry, Q.C.,and J. W. Chitty, for the appellant.
—~The first award was complete and intelligible,
and the arbitrator had no power to slter it after
be had signed it: Henfree v. Bromiey, G Enat,
309 ; Irvinev. Elnon, 8 Bast, b4; Wardv. Dean,
8 B. & Ad. 234, The second award being a nul-
lity there can be estoppel against the appellant
because he did nothing to set it aside before the
plaiotiff attempted to enforooit. Another objec-
tion to the tecond award is, that communioations
took place between the arbitrator and the plain-
tiff's solicitor behind the back of the defendant:
Harvey v, Sheiton, T Beav. 4565; Yills v, The
Bowyers CUompany, 8 K. & J. 67. Moreover,
the arbitrator had no pawer to give costs as be-
tween solicitor and elient: Wastehead v, Fireh,
12 East, 1856, They referred also to Auriol v,
Smith, T. & R 121, and the Common Law Pro-
cedure Act, 1854, s, 8.

Kay, Q.C, aud G. Williamson, for the plain-
tiff, wore called on only with regard to the power
of an arbitrator to correot a mistake in his award
when once made. They contended that Henfres
v. Bromley was really in favour of the plaintif,
and that it was not qualified at all by Zruine v,
Llnon. As to Ward v. Deon, it was quite s
difforent case from the present, The arbitrator
bad et bis hand to a document, and there was
no other document to show that he had made a
mistake; it was nothing but a question of bly
recollestion. 'They alsu referred to Vorley v,
Cook, 1 Giff. 230.

No reply was ealled for.

Jayes, L.J., snid that the Viee-Chancellor
wade su order in substance euforciog the seound

award, or the document 8o called, and refused an
spplication by the defendant to have an order
making the second award an order of court dis-
charged, and be gave no costs on either side.
There was no intention now of interfering with
the order as to costs, His Lordship thought the
contention of the defendant was a very idle and
teohuical one, and he must have known from the
very first, that if he insisted upon it, the error
wounld be at onee set right upon ap spplioation
to the scurt. But, at the same time, it was very
important to adhere to previous decisions, and
his Lordship thought that the present casegould
not be distinguished from Ward v. Dean (ubdi
aup.), which was a8 clear a oass as possible of a
morely clerioal error. But even st that time,
when the court had mo power to remedy s mis.
take, however trivial, in an award, they thought
that it would not be safe to open the door to
suything outside the written dosument, which,
when once it had been signed ought to sand.
This decision and others of the same kinu must
bave been in the conternplation of the Legislature
when It passed the Common Law Prooedure Act.
That statute provided the most ample means of
setting right any mistake which might have besn
made by an arbitrator, and it was certainly
botter thst any step taken to correct an acciden-
tal error in an sward should be tsken in the
manner provided by the dct. The mistake which
had been made in the present caso was of the
most palpable nature. aud the matter must be
referred baok to Mr. Udall to reconeider and re-
determine it in respect of the mistake whioh was
certified by him to have been msde in his origi-
nal award of November 12th, Two ather points
were taken in the argument. One was that Mr.
Udsll had been improperly having interviews
with one of the parties behind the brek of the
other, His Lordship quite agreed that it was
very important to prevent an arbitrator from
receiving ervidence or hesring arguments ln the
absenco of one of the parties. But the only
eommuunication which in the present case was
made by the plaintiff to the arbitrator in the
absence of the defendant, was the putting the
question to him, * Did you not maks » mistake
in copylog your award!” He admitted that he
had done 80, and his answer was et onoe com-
municated by letter to the defendant’s solisitors,
There was no pretence for saying that he had
been induced by sny such communication to
alter his award, or that there had besn any mis-
conduct on his part, If the cours thought that
there had, of course they would not refer the
matter back to him, but would refer it to some
one else. The other argument way that the
srbitrator had no power to give aosts as between
solicitor and ollent. But at any rate that would
not make the award bed in form. All the costs
of ths suit, as well 88 the costs of the reference
and the award, were referred to the decision of
the arbiteator, and he thought it right, having
regard to the fiduolary relstion sxisting betwoen
the parties, to give the costs as between salicitor
and olient. It waa ewough to eay that he had
Jurisdistion to doit, he being the per.ou appoint.
od to declde who should pay the costs of the suit.
The order appealed from must be discharged,
but with costs, and the matter must be referred.
bask to the arbltrator a2 already mentioned.
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MenLiam, LJ., was of the same opinion, The
result of the cnses at law was that when an arbi-
trator had once signed a paper whit™, on the
fsoe of it. purported to be his sward, he was
JSunetum officio, and could not make any alteration
in the awsrd. And, though his Lordship regret-
tod that costs to suob an exteunt should bs jncar-
red, he was not certain whether it was not, on
the whole, better in all such eases that the parties
abounld come back to the sourt to set an error of
this description right. His Lordship thought
thst there had been notbing on the part of the
defendant whioh amounted to acquiescence, in the
second award, for bs hnd vot been party to any-
thing in the natare of sn sgreement to do so.
He had done uothing beyond remaining passive.
His Lordsbip als > agreed with his Jesrnsd brother
as to the powerof the arbitrator to give costs as
betwean solicitor and client, Commonlaw courts
had no power to give costs in that way, and
therefore. in the ecnse of a reference by one of
these courts, an arbitrator sould only give party
and party costs, DBut a sourt of equity had
Jurisdiction to give costs as between solicitor and
client whenever it thought fit to do se, and con-
sequently, when the costs of the suit were left
in the divoretion of the arbitrator, he had juris-
d;cticn to give costs as between solicitor anli
client.

Drcoonson v. TALBOT.

Power of sale and erchange—Consent of tenant for life—
Sale to tenant for lifs.

It isa well settled rule, that where trustees of a gettlemant
havea powerof sale abd exchange over the settled estates,
to be -xereised at the requost or with the congent of the
tenant for life, the{ may sall {o the tenant forlife just as
they may fo any other porson.

The reason for that rule is, that the consent of ths tenant
for life to the exerciss of the power ig required for his
own benofit, and does not place him in any Aduniary
Telation to the persons entilled tn remainder.

Provided a sale by trustees to a tenant for life &y bona fids
and at & fair value, it {8 immaterial what was the object
for which he made the purchase,

{L.J, 19 W. R. 138.]

Thiz was an appeal from a deoision of Vice-
Chancetior Stuart,

By an indenture dated the 2ad Janusry, 1849,
sand made between Lord Skelmersdals and the
Rev. 8. Master of the first part, Charles Soaris-
brick of the second part, and Ralph Anthony
Thicknesse and John Woodeook of the third part,
certain manors, lands and hereditaments, known
as the Wrightington Estate, were conveyed to
R. A. Thickneese and John Woodeock and their
heirs, to hold the same uanto R. A. Thioknesse
and John Woodoooke and their heirs, to the usze
of Charles Boarisbrick and his assigns during his
life, without impeachment of wasts, with romaia-
der to trustoes to preserve contingent remainders,
with remainders to the isens of Charles Soaris-
brick @a therein mentioucd, with an ultimate
remainder, in the events which happened, to the
use of the plaintiff's mother for life, with remain-
der to her first and other sons sucoessively in
tall male. The settlement contalned a power for
the trustees at any time or times, at the request
in writing of any person who should for the tima
being, by virtue of the limitntions thereinbefore
eontained, be aither the aotual possessor of or
eatitlod to the recvipt of the rents of the settled

pruperty Ao as to bo tenant for life or tenant in
tail of the age of twenty-one yenra, to dispose of
and convey, elther by way of absolute sale oy in
exchange for or in leu of other lnnds situnte i
England or Wales, sll or any part of the settled
property and the ioheritnnce thereof in fse fo
eny person or persons whomsoever, for such
price or prioes, or for ruch an equivalent in lands,
a8 to the trustees should seem reasonable.

By another indenture of the same date, and
made between the same parties, another estate,
oalled the Eccleston Eatate, was conveyed to the
same trustees, upon (in the events which hap.
pened) the same uses, and the like powers of sule
and exchange were given. .

Charles Soarisbrick remained in possession of
both eststes until his death, whieh happened on
the Gth of May, 1860, He was never married,
By the death of tha other intervening tenanta for
life, the plaintiff, in 1863, became tenant in tail
in possession of hoth estates. He, in 1864, filed
the bill in this suit egainat the representatives of
the trustees of the two settlements, sud the exe-
outors and trustees of Charles Bearisbrick, for
the purpose of impesching certain derlings with
some portions of the estates, onlled respectively
Bottlingwood anu tHurat House, which had taken
place between Charles Soarishriok and the trus.
tees. DBoth those properties had been suld and
conveyed by the trustees to Charles Soarisbrick;
and the plaintiff sought to have these transactions
set aside on the ground that the sales had been
made at an undervalue, and also that as to Bot-
tlingwood there had been a collusion between the
trustees and the tenant for life, lnasmuch as Mr.
Soarisbrick desired to exchange Dottlingwood
with Lord Baloarres, a neighbouring landowner,
for other property, rud, finding that there wereo
some conveyancing diffculties as to the excraiso
of the power of exchangs, beonuse it was pro-
posed to exchange only the surfuce, agreed with
the trustees that they should setl Bottlingwood to
him under the power of sale, in order that he
might afterwards, as he in faot did, exchanye it
with Lurd DBaloarres. It was alleged that the
Hurst House estate too wase bought in order that
Mr, Soarisbrick might exchange it with another

erson.

The Vice-Chancellor dismissed the bill. except
mo far as it sought en sonount and the delivery
up of title deeds to the plaintiff. The plaintitf
appesled.

flreene, Q. O, Dickinson, Q. C., and F. Riddell,
for the plaintiff, contended that there was n fraud
upon the power. They reforred to floward v
Ducne, T. & R. 813 Grover v. lugell, 3 Tuss.
428,

Sir B. Pulmer, @ C, O. Morgan, Q. C., and
C. Hall, for the executors and trustees of Charles
Bearisbrick. and

Kirslake, @ C., and Raach, for the representa-
tives of the trugtees, were not called upon.

Jaxres, L. J.—The Vice-Chanvcellor was of
opinion that the plaintiff’s ense, in respect of the
two propertics in question, which has been argued
before us on the appeal, had falled, and dismissed

that part of the bil! with gosts. I am entivelyof

the same opinien. In my judgment, n case with
loss foundatlon, more idle aud vexatious, to be
brought by a cssfui que frust against the ropre-

:
?
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tentatives of decensed trustees, was never pre-
8ented to the court. The law of this court is,
and iz well established and known, that where
there is a power of sale and exchange given to
trustees, 10 be exercised at the request or with
the consent of the tenant for life, they may sell
to the tennnt for life just as they may sell to any
ther person.  No doubt Lord St. Leonards, in
his book on Powers, says that it was formerly a
¢onsiderable question whether a tenant for life,
Whose consent was required for the exercise of a
Power of snle and exchange, could buy the estate

Imgelf, or tnke it in exchange for an estate of

18 own. He is referring there to something
Which hngd occurred before the case of Howardv.
Ducane, and bhe says, ‘Lord Eldon, though
fully nware of the danger attending a purchase
Uf.the ivheritance by a tenant for life, seems to
‘!\mk it cannot be impeached upon general prin-
Clples.” Then he refers to the case, which
Bppears to me very important indeeld, where the

ouse of Lords actually refused to pass a bill
Sanctioning a sale, for fear of throwing a doubt
Upin the established practice of conveyancers
Tespecting the right of sale to a tevant for life.

hen Lord 8t. Leonards says, ¢ The point has at
1{“} been set at rest (that is in 1826) by the de-
Cision of the Lord Chancellor in favour of the
validity of the execntion of the power in the late
ase of Howard v. Ducane” From 1826 to the
Present time. I am not aware that there has ever
*eeu the slightest nttempt to unsettle that which
¥as 89 cansidered settled. I take it that the
Meanigg of the rule, and the only ground upon
Which that rule ean be sustained, is that the
'_em\nt for life has given to him the power of con-
beut, or the power to request, for his own bene-
L and he has not in any way whatever a fidu-
Ylary character as between him and the tenants
W remainder in respect of his consent or request.
,h“t being so, the tenant for life has the same
Tight to buy from the trustees ss any other per-
80U, They it is alleged that in this particular
O8Ke the gnle was improper. because it was pre-
Ceded, ty the knowledge of the trustees, by &
Regotindion for an exchange with Lord Balearres.

'e1¢ were conveyancing difficulties —not sug-
Bested ny sham difficuities for the purpose of in-

Ueing them to sell to the tenant for life—but

Conyy
xistj
Chay,

Yrucing difficulties of & bona fide charncter
vg. which made the negotiation for an ex-
Ze incapable of being carried into effect.
bon thag, of course, the negotiation failed, and
‘h?r ”'ing pas§e(l into his.tory, It was a gort of
nilg from which the parties had a new starting-
N1, and thereupon this gentleman said to the
uu‘:"“l‘s. As you cannot do }hat, I am very anxi-
anq 10 accommodate my friend, Lord Balearras,
1t would bs a convenience to me, and there-
‘hne; 1 propose to buy from you, and I tell you
iy, 0y ohject in buying from you ie to do 8
be B Which will nccommodate my neighbour and
!‘u}: bfeneﬁt to myeelf. I am not aware of any
°ciq? law, or any Act of Parliament, or any
i m}lon (1f this 'court, which says that, if a man
lmlﬂ‘mse.enm]ed to buy au estate from the
ion ;’08. ke is not eutitled to buy it if his inten-
r o slto do an net of kindness to his neighbour,
ives ‘il)tm'u some benefit for himself, provided he
an fie full value for the estate. This gentle-
Might bave said, I waat to buy the estate

.

because 1 wish to make a speculation of it, which
you, the trustees, ecannot enter into;” or he
might have said, 1 want to give it fur a ehurch
or school-house,” or “I want to save my neigh-
bour from an annoyance which he may otherwise
be subjected to.” It appears to me, as I said
before, that there isno Act of Parlinment or rule
of this court which says that thatis wrong or
improper. That seems to me to be the whole care
83 to the Bottlingwood property, except that it
is said that there was something which the tenant
for life was aware of which he ought to have
communicated to the trustees; and possibly—I
will say more than possibly—probably the tenant
for life may not be exactly in the same position
of & stranger with respect to non-communication
of facts. Tt may be supposed that he has a
kuowledge which may to a cartain extent enlarge
the obligation which may be imposed on every
man not to conceal something which he kiows
and which ought to be known to the other side,
that is, the vendor.

[His Lordship then reviewed the evidence of
the alleged concealment of the value of the Bot-
tlingwood property by the tenant for life, and of
bis having bought it at an undervalue, which evi-
dence he considered eutirely failed to prove the
plqin_titf's allegations. He also expressed his
opinion that the evidence as to the Hurst Iouse
Estate equally foiled, and added—7] I am of opi-
nion, therefore, that the case has wholly failed
88 to both points, and that the Vice-Chancellor's
decree was perfectly right.

Mzruse, L. J.—1 am of the same opinion.
Since the case of Howard v. Ducane, at any rate,
it appears to have been the settled rule of this
court that there is no ohjection in itself to a sale
from trustees to a tenant for life, although the
consent of the tenant for life is necessary for
guch a gale. This rule was acted upon appa-
rently in the practice of conveyancers for many
yeers before [loward v. Ducane was decided, and
has been acted upon ever since, snd certainly we
shouid do very wrong it we allowed any doubt to
bo enst upon that. The sale being in itself per-
fectly good, the tenant for life not being in any
refpect a trustee for the persons in remainder,
what ground is there for setting aside either of
theme snlen ? As I understand it, the argument
insisted upon is this—that because it was ovigi-
ginally contemplated in both cases that there
sliould be an exchange, and that these snles were
eTected an it were for the purpose of effecting
the exchange, therefore the exchange ought to be
carried out by this court for the benefit of the
persons entitled in remainder. I cannot see what
ground there is for that. In both cases there
8eems no doubt that Mr. Scarisbrick did in the
first instance intend to effect an exchange bona
Jfide, if the exchange could properly be effected
under the power ; but in both cases the lawyers
raiked difficulties, and said there were doubts
whether the exchange could take place under the
power, and those difficulties seem to have been,
a8 far as appears, perfectly bona fide. Tho mat-
ter wag therefore given up, arxd'cevjtalnl)" it would
be & very extraordinary thing if, it having been
given up because there was no power to eflect it,
and not baving been carried out, we should now,
because it would happen to be for the advantage
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of the tenauts in remainder, treat it as if the ex-
change had really taken place.

There is uothiug to show that the parties
really intended to effect sn exohangs. They
were told they oould not effect an exchange, and
therefore they gave it up. That being so, unless
itis made out that the properties, or oneof them,
were improperly sold at an undervalue, [ cannot
soe what case there is for the plaintiff.

[His Lordship then disoussed ths evidence,
which he considered failed entirely to establish
that the sales wers at an undervalue, and added]
On these grounds I think tha deoision of the Vige-
Chancellor was perfeotly right, and the appeal
must e dismissed with costs,

UNITED STATES REPORT 3.

SUPRENE COURT OF UNITED STATES.

Tug Nartoxarn Bavg orrie Rerunric, PLaINTies
1x Errow v, Rres J. MiLLanp.

Bank cheques,

{eld, that the holder of & bank cheek eannot sne the bank
for refusing payment, in the abeence of proof that it
was aceepted by the baak, or charged against the drawer,

Mr. Justice Davis delivered the opinion of the
Court,

This ie an action of rssumpsit brought hy the
defendant in error, against the Nationi! Bank of
the Republic, for failing to pay a check drawn
on it, ip his favor, by one Lawler, n paymaster
in the United Btates army. The declaration, fu
addition to tho special count ou the transaction,
coutained & general count for money hnd and
regeived by the defondant to the use of the plain-
tiff. The ouly question presented by the record
which it is material to notice is this: Can the
holder of a bank check sue the bank for refusing
payment, in the nbsence of proof that it was
aogepted by the baok, or charged agninst the
drawer?

It is uo longer an open question in this sourt,
since the decision in the cesos of The Wurine Bank
The Fulton Bank, (2 Wallace,) and of Thompson
v. Riggs, (6 Wallace,) that the relation of banker
and customer, in their pecuniary dealings is that
of debtor and ereditor. It is an important part
of the business of banking to receive deposits,
bat when they are received, unless there are
stipalations to the contrary, they belong to the
bank, beeome part of its generai funds, and can
be loaned by it as othermoueys. The banker ia
acoountable for the deposits which be regeives
82 o debtor, and he agrees to discharge these
debts by honoring the checks which the depositor
sball from time to time draw on bim. The con-
traot between the parties is purely a logal one,
and has nothing of the nature of a trust ia it
This subfeot wns fully disoussed by Lords Cotten-
ham, Broughman, Lyndhurst and Campbell, in
the case of Foley v. Hill, (2 Clark and Finnelly
Reports of osses in House of Lords 1848-50, p.
28,) aud thoy all comcurred in the opinion that
ths relation between & bsnker sud sustomer,
who pays money into the bank, or to whose gredit
money is placed there, is the ordinary relation
of debtor and creditor, and does not psrtake of

s fiduciary charnctor, and the great weight of
American authority is to the same effect.

As ohecks on bankers are in constaut use, and
have been adopted by the commercial warld
generally 28 & substitute for other modes of pay-
ment, it is important, for the security of all par-
ties concerned, that thers should be uo mistake
about the status which the helder of & check
sustains towards the bank on which it ia drawn,
It is very clear that he can sue the drawer if
payment is refused, but onn he also, in auch a
state of oass, aue the bank? It isconceded, that
the depositor oan bring assumpsit for the breach
of the contract to honor his ohecks, and if the
holder has a similar right, theu the anomaly is
presented of a right of action upon one promise,
for the same thing, exlsting in two distinet per-
sons. at the same time. On principle, there can
be no foundation for an action on the part of
the holder, unless there is s privity of contract
bo‘ween him and the bank. How can there be
such n privity when the bank owes no duty and
is underno obligation to the holder? Th. holder
takes the check on the credit of the drawerin
the belief that he has funds to meet it, but in no
sengze ¢an the bauk be said to be connected with
the transaction. If it weve true that thers wan
» privity of contract between the bnnker and
holder when the cheok was given, the hank would
be obliged to pay the check, although the drawer,
before it was prerented, had couuntermanded it,
nnd althougk other chegks, drawn after it was
igsued hiad exhnusted the fuuds of the depositor.
1f such a result should follow the giviog of checks,
it is easy to see that bankers would be ormpelled
to abandon altogether the business of keeping
deposit acoounts for their customers. If, then,
the bank did not contract with the holder of the
check to pay it a¢ the time it was given, how ean
it be said that it owes any duty to the holder
until the check is presented and ncoepted? The
rizht of the depositor as was said by an emineut
judge, (2 Selden, 417) is a onge in action, and
hia check doss not transfer the debt, or give a
lien upon it to a third person without the nssent
of the depositary. This is a well establishod
principle of law, and ig sustained by the Bnglish
and Amerioan decisions.--(Chopman v. Whits, 2
Selden, 412; Butterworth v. Peck, 5 Bosworth,
841; Baellard v. Randall, 1 Gray. 803 Harker
v, Anderson, 21 Wendull, 3731 Dykers v Leathe,
Manufacturing Co., 11 Paige 818 ; Nuationai Bunk
v. Bliot Bank, 5 Am. Law Reg, 711; Uarsons
on Bills and Notes, edition 1863, pages Y, 60,
61, and npotes: Parke, Baron, in argument in
Relluney v. Majoribanks, 8 Eng. L. & B p. 522-3;
4 Barnwell aud Creswell, Wharton v. Wulker, p.
183 ; Warwick v. Rogere, b Manning and Grauger,
p. 874; DByles on Bills, chapter, (CCheck on a
Banker; Grant on Bauking, Loudon edition,
1836, p. 96.)

The few cases which nssert & contrary dnctrine,
it would serve no useful purpose Lo review.

Testing the case at bar by these legnl rules, it
is apparent that the court below, atter the plain-
tiff olosed his case, should have instructed the
Jury, as requested by the defenlant, that the
pluintiff, on the evidence submitted by him, was
not entitled to recover. The defendant did not
actept the check for the plaintiff, nor prumise
him to pay it, but, on the contrary, refused to
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do ko It it were true, as the evidence tended
tv show, that the bank, before the check oame
to the plaintiff's hands, paid it on a forged in-
dorsement of his siguature, to & person not
authorized to receive the money, it does not fol-
Jow that the baok promized the plaintiff to pay
the money sgain to him, ou the presentation of
the cheek hy him for payment,

It may be, if it could be shown that the bank
had charged the oheck on its books against the
drawer. and settied with him on that basls, that
ths plaiotif could recover on the count for
money had and regaived, un the ground that the
rule ez eguo et bono would be applieably, as the
bank, having assented to the order and communi-
eated 1ts assent to the paymiyter, would be con-
gidered ns holding the money thus appropriated
for the plaiutift’s use, and, therefore, under the
implisd promise to bim to psy it ou demend.

It is h pdiy necessary to eny, that the cheok
in gquestion hinving been drawn on a publio de-
positary, by an cfficer of the government, in
faver of a public ercditor, cannot change the
rights of the parties to this suit. The cheok
wns somnercinl paper, and suhject to the laws
which govern suel paper, and it cAn make no
differenge whether the parties to it ure privae
persons or public agents — (Phe UL 8. v, Bank
of Meiropnlis, 155 Peters, 877.)

Ax man ny the deposit was made to the credit
of Lawler ug paymaster. the bank was anthorized
to deal with it ng its own, and became answerable
to Lawler fur the debt in the snme manner that
it would have been had the deposit been placed
to his persanal eredit.

Ax thiz ense will be remanded for a new trial,
it i net necessary ty notice the exceptions taken
to the charge of the court on the evidunece intro-
duced by the defendant,

Judgment reversed aud a venire de novoswarded,
—Cldeagn Legal News,

SUPRENE COURT OF ILLINOIS,
Mavrizyp 7. Moeas.
Dutrarding oficer=Linhility of, for foes of offce,
Held, that the T'ral right to an office confern the right to

receive and appropriate the fees and emoluments lognlly
ineident to the place.

. That whore & person has uswrped a plane belonging to

anotiier, el reeeived the acenstomad foes of the offfce,
an action fur maney had and received will be sustained
at the snte of the person entitlud o the offes against
the futrwder.

That aiotifeer’s commission .8 svidence of the title, but
ot the ttle ] that the titls is conferred by the peopls,

 but the evidenee of the right by the o,

That theappelloe having reoeived his commission as sherift
without i vesort to frand, he shonld be reguired to ac-
count vnly for the fees and emoluments of the office
recedvert by hh:_| afier deductin% the reasnnable expensey
Meurrved thevein, and that 1 Te had intraded without
g;‘ul;:ll(}'u of Jegul right, thon a difterent ruly should be

wplicend,

That be shotld Le eharged from the time of enterh
the dutivs of the offles, and not from the time the ﬁ#%‘g
of the vireuit court found him not entitled to the office.

That this buing an equitadle aetlon, 12 shanld be governed
in this respect by the same rules that would have obe
nined, Il this beon a VI for an aucouut 1ostesd of an
action formuitey hed and received.

{Springfield, Bept., 1870,)
Opinion of the Court by Mr. Justice Walker:
This war an action of assumpsit, brought by

sppellant in the Morgan Circuit Court ngainst
appollee, to recover fees received by the latter
as sheriff and collestor of the State, County, and
other revenue. It appears that on the Oth of
November, 1866, appellant and appellee were
opposing onndidntes for the sheriff of Morgan
‘aounty, in this State, On a canvass of the volo
of the county, & certifionte of election wax glven
to appellee, who afierwards received a commission
and entered npon and discharged the duties of
the office. from the 17th day of November, 1866,
till the 18th day ° January, 1848  Boon after
the eanvass of th vots was had. appellant gave

. nppeliee notiee that he should conteat the election,

upon the grounds that fllegal votes were cust for
appetlae—more than suffioient to change the re-
sult and give appellant the office.

Jusiiees of the peace wece selected, in the
mode pointed out by the statute, o trinl was bad,
which resulted in favor of appelinnt, and finding
him, on the evidence adduced, to be entitled to
the office. From this decision appelles removed
the case to the Circuit Court of Morgan County
by appeal. A trinl was thore ha i, with a similar
resuit. To reverse the judgment of the Circuit
Oourt, nppelee sued out & Writ of error to the
Supreme Court, which wsa rubsequently dig.
missed by the Court, and appellant wus duly
corsmirsioned, and entered upon the duties of
the office. He then brought this suit to rceover
the fees nud emoluments of the coffice reveived
by appeiles whilst ncting as sheriff. A trinl wos
bad in the court below, wheranppeliant recovered
s judgment for $84.65, the nmount of fees ve-
ceived after the rendition of the judgment by
the Cirenit Court, and before the office was sur-
rendered to appellant,

On the trisl below, appellant offered to prove
to the jury the sum of money reccived by ap«
pelles whilst he exercised the office. as fees,
nllownuess nnd emoluments, but on the ebjection
of the attorneye for appeilee, the Court vefused
to permit the proof to be made. and onnfined
bim to the receipt of fees, commissions awd
profits, which were received after the decision
of the case by the Cirouit Court. I'biv ruiing
of the Cirenit Court {8 urged as ground of rever
eal, and is the point upon which the whole con-
troversy turns.

1t is urged by appellant that he being entitled
in law to the office, the fees and emoluments
ineident to it followed the title nand were vestsd
in Bim.,, And on the familiar rule that where
ong person has received the money which in
equity and good consciencs belongs to ancther,
ha may sus for aud recover the same, in an ge-
tion for money had and received.

We presume that it will not be questioned that
the legal right to an offive gonfers the right to
receive and approprinte the fees and emoluments
legally incident to the place. That where such
an officer performs the duties of the office, that
he may demand and receive the compensation
sllowed by the law. Tt sannot be, that insuch &
©R83 another person oan legally olaim ruch com-
pensation.  An officer, having rendered services,
ig as fully entitled to the compensation fixed by
law, a3 is any other individual entitied to 8
reasonable oompeunsation for labor and skill
renderad for an Individual. The fees and emolu.
ments ave legally his.
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We niso find that the auhorities have still
gono farther, nnd neld, that where a person has
usurped nn office bolonging to another, and re-
cvived the acocustomed fves of the office, money
had and received will be at the suit of the person
entitled to the office agninst the intruder. Avis
v, Stukely, 2 Mod., 860~1 Bel. Nisl Prius, 68.
And the same rule was announocd and enforced
in the case of Croshis v. Hurley, 1 Alcock and
Napier 431, 1Io this last oase there was n contest
as to the title to the office, and the person re-
covering the title to it, sued the other who had
aoted, and recovered the fees and emcluments
received whilst In possession and exercising the
duties of the place. The same rule has been
adopted in this country, and seems to be based
iu common law rules.

It iy suid by Birckstone in his commentaries,
vol. 2, p. 84, that “officen are n right to exercise
u public or private employment, aud to take the
fees nnd emoluments thereunto belonging, and
are nlso iucorporesl hereditaments; whether pul.
lig, as those of magistrates, or private, as bai-
}iffs. receivers, or the like,  For a man may have
an estate in them, either to bim and hig heirs,
or fur a teri of years, or during pleasure only;
save only that offioce of public trust ennnot be
granted for a term of years, especially if they
congern the admiuistration of justice; for then
they perbaps might vest in executors or adminis-
teators ”  Thus it is seen that the right to the
fees and emoluwents are stated to be vo-extensive
with the office.  And this is undoubtedly co.rect,
a8 it 1s nunlogous to every other thing enpable
of ownership  No prinsiple of law can be clearer
than the owners of lands and chattels is entitled
to the pradnets, inorense, or fruits fowing frm
them, nod the fees of an office are iuncident to it
as fully as are the rents and profits of lands, the
increase of cattle, or the interest on bonds or
other seourities.

A person owning any of those things, is by
virtue of such ownership equally entitled to the
issues and profits thereof, as to the thing itself,
If then appeliant was the owuner of and held the
title to the office of sheriff, be was as clearly
invested with the right to receive the fees and
emolumeyts. They were incident to and as
olourly connected with the office, a3 are rents
and profits to renl estats, or interect to bunds,
and sach like securities. Bee @luscock v. Lyona,
20 Ind., 1; Petit v. Rosseau, 16 Lousiana, 288;
Dorsey v. Smith, 28 Cal., 21, and Ths People v.
Tieman, 80 Barb., 188. We think that éo both
reason and authority appuilant is entitled to
recover the fecs and emoiuments arising from
the office, whilst it was held by appeliee.

It is, however, urged that appellee surren-
dered the office os soon as it was fisally judi-
cially determined that appellant was entitled to
it, and is therefors not lable to nccount for any
foss but those reoeived after the Cirguit Court
deotded the caze on appesl from the three Justices
of the Pence. Thiais not a question of inten-
tion, hut & question of legnl title to the sum in
digpute. Uuder the law, 80 200n ns & majority
of the votes were east for appellant at the eleo-
tion held in pursuance to law, he became legally
and fully eutitled to the office. The title was
8% oowplete then as it over wag, snd no subre-
quont act lent the least foroe to the place, The

commission was evidence of the title. but not
the title, The title was conferred by the poople,
and the evideuce of the right by the luw. -

Nor ean it be suoccessfully claimed that ap-
pelles was not in tne wrohg. He was bouud
before entering upon the discharge of the duties
of the office and the receipt of the emoluments,
to know whether be had title. lis position was
the game as & person who, haviog a defective
title to a traot of land, and enters into posses-
gessloi and the receipts of rents and profits  He
entered at his peril. Nor do we perctive any
hardship. After the vote was canvassel by the
olerk wnd a Justice of the Poace, appellunt
promptly gave appellee notice that he would
contest the election, nnd specifioally pointed out
the grounds. Being thus apprised of the grounds
upon whioh appellant based his clnim, thesources
of information were open to him to leara the facts,
end to have aoted upon them. Failing to learn
them, or having done so, not heeding them, he
hus no reason to complain if he has to respond
to the wrong perpetrated upon another, He
has entered into appeliant’s office withont right,
and has received the profity of the officy, nud
like the person entering into the land of nnnther
with n defective title, he must auvswer fur the
profita.

lansmuch, however, g appellee obtnined the
cortificate of election, and o ¢ommission wns
issued to bim, he was acting in apparent rizht,
and 8o far ns this record discloses, be reaoried
to no fraudulent or improper means to produce
that result, he does not ocoupy the posidon he
would, had he resorted to such a course. He
sbould only be required to account for the fees
and emoluments of the office received by him,
nfter deducti:g reascnable expenses incurring
them. This being an equitable nction, it should
bs governed In this respect by the same rules
that obtain, bad this bill for an aceonnt, ingtend
of an action for money ha'd aud received. He
should only have a reasonnble allowance for the
necessary 2xpense in earving the fees and emolu-
ments. Had he intruded without pretence of
legnl right then a different rule would no doubt
have been appiied.

In udopting the time when the Circuit Court
decided that appellant was eniitled to the office,
as the period from whioh he was entitled to have
the fees and emoluments of the office. the Cireuit
Court erred. That decision was no move potent
to counfer the right to the office, than wus the
decision of the three Justices of tha Peace. It
ag we have seen, wad not the decision, hut the
vote of the majority of the electors of the county
that conferred the right. The Court on the evi-
denoe found and declared the title, but did not
confer it, We have seen that appellint was eu-
titled to the offive and its emoluments, from the
time appellee entered into {t, and became linble
to sccount for them from that dute, until he
censed to not aad receive the fees and perquisites
of the office.

The jndgment of the Court below is reversed,
and the cause remanded for further proceedings
not inoonsiatent with this opinton,

Judgment reversed,
~—Chieago Legal News,
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DIGEST OF ENGLISH LAW REPORTS,
FOR AUGUST, BEPTEMBER AND OCTOBER, 1870
{Continned from page 303.)

ACTION. —o¢ ATTORNEY.

Aaznr.~8es PRINCIPAL AND AGENT.

AGREEMENT.—Ss¢ ContRACT; VEXDOR AND PUR-
CHASER, 3.

AxnviTy —Se¢ SECURITY.

ANSWER. — 8t s 11TY PLEADIXG AND PracTIOR.

APPOINTMENT.

Personnl property was settled, and 2 genernl
power of appointment given to a frme sole, and
in default of appointment upon trust for her
uere for life, and, nfter her decense witlout
baving exercised the power of appointment,
in trust for any future bushand surviving ber
for life, and after his decense in trust for her
children at such nges, on such duys, nnd in
such shares, as she by deed or will should
appoint, and in default of appointment upen
other trusts; there was a provision that if she
or any future husband should become pos-
8sessed of auy property, it should bo rettied on
eimilar trusts. She was nfterwnrds married,
and by a deod-poll appointed the trust property
to herself 2ud her husband absolutely, Held,
that the genersl power was not eut down by
the limited power, and that it could be pro-
petly exercized during coverture.— Wood v.
Wood, L. R. 10 Eq. 220,

ARBITRATION —S8es PARTNgRSUIP,
ASSIGNMENT. —Ses ATTORKNEY,
ATTORNEY.

Four pnrtuers pledged goods to the lefen-
dant as security for an advance. P., one of
the partners, gave N., another partoer, a
Power of attorney * for the nurposes of exer-
cising, for me, all or any of the powers and
privilezes conferred by n eertain indenture of
partnership conetituting the firm,” and gene-
raily to do all other acts as fully as P. himself.
A deed was made by the athey partners and by
N us attorney for P., dissolving the partner-
ship and teansferring P.s interest to the
others. who on the next dny sesigned all their
property to the plaintif for the benefit of
their creditors. The defendant refused to
deiiver the goods upon the tender of the
amount dus, but sold them; the plaintiff
brought trover, Held, that the power of
attorney did not authorize N, ta dissolve the
partuership and transfer Py .nterest, the
genernierms being restrained by the context ;

also, thet the plaintiff could not maintain
trover for o part of the goods. Harper vw.
v. Godsell, L. R. 6 @ B. 422

Basgurvrroy.

1. B.and 8, were partners, and had certain
bills of exchange ; 8., without the autbority
of B. and In fraud of the partoership, indorsed
and delivered the billa to the defendant in
satisfaction of & private debt of hiz own, the
defendant being awaroof the {raud. 8, having
becom? bankrupt, his assigneos and B brought
this action for conversion and for money re-
ceived to their use. Judgment having bezen
given for the plaintiffs, it was &eld, that the
action might be maintained upon the count for
money received, — (Exch, Ch.) JMleitbutt v,
Nevill, L. R, 5 C. P. 478; 8. ¢c. L. R. 4 C. P.
564; 4 Am. Luw Rev, 93.

2. H. being abeut to enter the servicc of A
gns company, Q. agreed with bim to indenmify
the compuny, and I, agreed that, if G, shon'd
receive notice of any default under the gunr-
antee, it ghould be lawful for G. to taks pos-
session of auy goods, &e, of H.; nndin case
G. should be called upon to mnke nny pay-
ment under the guarantee, it shou!d bo luwful
for G. to sell the goods, &e., at discretion.
The event provided for in the countract hap-
pened, and Q. took possession of the gooda of
H., who had in the mesnwhile eommitted an
aot of bankruptey, of whish G. had no uotice,
The 12 & 18 Vie. cap. 108, seo. 133, eunacts
that ¢ all contracts, dealings and transactions”
made with the bankrupt bond fide befure the
dute of the fia! or filing of & petition for adju-
dieation, shull be vali® notwithstanding sny
prior act of bankruptey committed wishout
potice to tie person dealing with the bank-
rapt, J7eld, that what was done was & ¢ trana-
action” protected by the stacute.—Kreh! v.
Great Central Gas Co., L. R. 5 Ex. 289,

See Fraypurent Coxvevance, 2.

Bt of Exouaxas.—See Baxxrreroy, 1.
Biurs axp Nores.

Acdon on o bill of exchange accepted by J.
and indorsed by the defendant. Plea, thut the
defendsot did not indorse. The plaintiff and
defendant were partners in a speculation ; the
defendant sold goods to J., whe guve him the
bill in payment; he indorsed it, handed it to
the plaintiff, and asked him to try to obtain
payment from J. Zeld, that to charge the
indorser there must be an intent to stand in
that relation, and that the above faots sup-
ported the plea denying the indorsement,—
Deaton v. Peters, L. R. 5 G B. 475, *

Boxb,—See Borrouny.
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Borromey,

The appellants chartered o vessel for a voy-
age from Liverpool to Cubn and baock. Ia
Cubn their sgent advanced money to the was-
ter on a bottomry bond, No attempt to com-
municate with the owner was made bofore the
bond was granted, although he was at Liver-
pool and could bave been telegraphed to, Heid,
that it was necessery to give nntice to the
owner, which was not excused by his insol-
vency, and that the bond was invalid.—Ths
Lanama, L. R.8 P, C. 199; 8. 0. L. R. 2 A.
& E 800; ¢ Am. Law Rev. 463.

Broger.—8ee Conrraot, 1.
Burven or Proor.

due went to the sorporation for its cwn benefit.
Attornsy-General v. Woz Chandlers’ Company,
L R 5(b. 503; s.0. L. B 8Eq. 462; 4 Am,
Law Rev. 483,

2, Testatrix gave legnoies to sgveral chari-
table institutions, and her reslduary estate to
trustees, ¢ to pay and divide the same to and
among the different institutions, or to any
other religious institution or purposes as they
the said F. and W. may think proper.,” 1/:d,
that ‘religious” applied to “purposes’ as
well as to *institution,” and that the gift
was a good charitable bequest.—. Wilkinson v.
Lindgreen, L. R. 6 Ch. 570,

CrArTER PARTY —See Suip,
CuEQue. —Se¢ PRINCIPAL AND AgexT.
CovLisioN,

C., u licensed victualler, was charged, under
11 & 12 Vie. cnp. 49, sec. 1, with unlawfully

opening his house for the sale of wine and
becr, dering prohibited ‘hours on Bunday,
otherwise than ns refreshment for travellers.
His hotel adjoined a railway station; eight
men wers seen there, six of them buving a
glass of beer each, and iwo o glass of sherry
ench; four of them were strangers, and four
were resilents of the town. A train stopped
at the statiou in o few minutes and seven of
the men went by it, and one returned to the
town, having come to see n son off by the
train.  There wag a notice in tho room that
refreshrents were supplied, during probibited
hours, only to travellers, and €. bad given
directions to the waiter not to give out refresh-
ments without first asking the parties whether
they wers going by the train ; but the waiter
had failed to ask two of the men the question,
Jieid, that the burden of proof was wpon the
informer, an. there was no evidence that C,
knew that any of the mea were not travellers,
nior evidense of on into:ntion to break the law.
—~Copley v Burton, L. R. 5 (. P, 489,
See Cornigton.
Canpikr.—8e¢ NEGLIGERQE, 2-6.
Cuarivy,

1. Testator devised certain houses and tene-
ruents to & onrporation, ¢ for this intent and
purpoge, and upon this condition,” that they
should yearly distribute £8 In charity, and
that the rest of the rents aud profits should be
bestowed in repalrs; and in oase the gorpora-
tion should leave any of these things undune,
he willed that his next of kin should enter and
bold the tenements to him and his heirs upon
the same condition. At the testator’s death
the annual valus of the property was £9 4s.,
and its present value was £830. Ilald, that
after satiafying the charge of £8 for charity
apd keeping the buildings in repair, the resi.

-

A brig was rau into by a steamship in the
evening; the steamship had the lighte required
by the Admiralty Regulations, hut the brig
showed no lights at all. Zeld, that the burden
waa on the brig to show that the non-compli-
ance with the Regulations was not the cause
of the ooliieic» ~~The Fenham, L. R, 3 P, (.
212,

Coxpaxy.

1. A company’s prospectus stited its object,
and that more than one-half of the capital had
been subseribed for. The plaiutiff subseribed
and paid & depesit. When the prospectus was
issued very few shaves were gubscerihed for,
but more than half had been taken when the
plaintif subseribed. The memorawium of
association, afterwards registered, extended
the objects of the company, aud for the varie
snce between the prospectus und memurandum
the court ordered the plaintiff's name to be
removed from the list of contrlbutorics,  72eld,
that the plaintiff could not maintain n bill to
make the direstora personally linble fur the
deposit money, there being no fraud on their
psrt.—S8khip v. Crosskill, L. R. 10 Lq. 73.

2. A fund was constituted by officin's in the
service of the East India Company, to provide
annuities of £1000 each for thnse who retired
after twenty-five years’ gervice; the fund was
made up by an snnual deduction of £4 per
cont. from their salaries, and by av sllowance
by the Company of £0 per cent, on the amount
go paid. The rules of the subscribers pro-
vided that the apnuitant, on taking the annui-
iy, should pay ‘¢ the difference between one
balf of the actual value on his lifs, and the
acoumuluted value of his previous contribus
tions, . , . but should the contribution be in
excess, auch excess shall be refunded;’” also
that < all questions proposed at a general
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Mecting shall be determined by three-fourths
of the wmemhers present or voting by proxy;
and upon all general questions involving . . .
Auy essential addition or alteration in the
original rules, . . . all cubscribers in India
Dot able to attend’ shall be allowed to vote
by a written communication. In 1852, the
Directors of the Compaay ordered that no
refund be allowed in future, and sent out a
Rew set 8f rules to be submitted to the Ser-
Vice, omitting the rule as to refund. In 1853,
the new rules were passed at a general meet-
Ing, by 108 to 2. Ifeld, that the refund was
abrogated by the subscribers, in 18533, aud

that payments in excess after that date were.

Bot recoverable. (Lord Hatherly, L C . dis-
Senting.) —— Secretary of State for India v.
Umlcrwoml, L. R. 4 H. L. 580.
CONDITI()N.—SGG Cuanrtry, 1; LANDLORD AND
Tenant,
Coxprrioxs oF SALE —Sce VENDOR aND Puacua-
SER, 2.
CONFIDEN’!‘[AL RernarioN.

A decree was made in a foreclosuve suit
directing a sale in case of non-payment; at
the sale the property was purchased by W,
Who was solicitor of a creditor of the mort-
g8gee in a suit for the ndministration of the
Mortgagec’s estate. Two days before the sale,
V. took out a summoans for the creditor to
{“We leave to attend the proceedings in the
foreclosure suit, but no order was made until
after the sale. W.’s name was on the printed
Particulars of sale as one cf the solicitors of
Wlhom particulars and conditions of sale might
be obtained. JIleld, that the creditors were
Dot precluded from purchasing, and thercfore
V. was not precluded by being their solicitor.
~Guest v. Smythe, L. B. 5 Ch. 551.

CONEIDRRA'NON.

Declaration that the plaintiff bad alleged
that cortyin moneys were due to him from II.,
U was nbout to take legal proceedings against

0 euforce payment; and thereupon, in
Consideration that the plaintiff would forbear
ff'om taking such proceedings for an agreed
t“m'e. the defendant promised to deliver to the
Plaintig certain bouds, Averment of forbear-
;nce_ Breach, non-delivery of the bonds.
ml:::; ’thut at the time of‘ t!fe agreement no
hay i: were due to the plaintiff f.rom 'II. . Held,
mle"ed“’lmea was ’bufi; otherwise, if it h.ud
B"nicn that the plaintiff knew he had no claim
;Q St L —CQallisher v. Bischoffsheim, L. R.

- Bl 449,

See Convnacr, 1

A

CoNSTRUCTION. —See APPOINTMENT ; ATTORNEY ;
Baxrruriey, 2; Cuariry; Comprany, 23
Conrrace, 2, 8; Bsrvare Tamn; SraTute;
VExpor axp Purcuaser, 2, 8; WiILL.

Conrract.

1. The plaintiff, by G. & B, stockhrokers,
sold to M., a stock-jobber, 100 shares of stock,
to be settled for on the next account day. The
defendant agreed with M. to ‘¢ take in” for
him 100 shares, 7. ¢, to take the shares or
deliver to him on a certain day the name of an
unobjectionable purchaser to whom they should
be transferred; if thename were not delivered,
the vendor might sell out the shares. No such
name was delivered; instead of it, M. gave
G. & B. o memorandum, and on the same day
it was arranged between the defendaut and
G. & B. that the delivery of the name by the
defendant should stand over until vequired by
them. It wns found that the plaintilf was
vendy and willing to exccute a transfer, but
that the name delivered by the defendant was
objectionable. 'The company being wound up,
a call of £5 a share was made, und paid by
the plaimiff.  The nction was hroaght to
recover £500 so paid.  JIuld, that there was a
contract between the plaintiff, through Ns
brokers, and the defend nt, that the defendaut
would, when required, deliver a name, into
which the shares might be transferred ; that
this contract was not performed by him, and
that he wasliable to the plaintiff for the amount
of the cnil with interest.——Allen v. Graves,
L. R.5 Q B 478.

2. The defendants issued the following cir-
caulur; « We are instructed to offer to the
wholesale trade for sale by tender the stock in
trade of E., and which will be sold at a dis-
count in onme lot. DPayment to be mado in
cash. The tenderswill be received and opened
at our office,” &c. The plaintiffs made the
highest tender, but the defendants refused to
aceept it. Ifeld, that there was no contract to
sell to the person who should make the high-
est tender.— Spencer v. Harding, L. R.5C.D.
561,

3. The defendant, a merchant at Liverpool,
sent to the plaintiffs, commission merchants at
Mauritiug, an order for sugar at a limited
price, viz., * You may ship me 500 tons; - - -
fifty tons more or less, of no moment, if it en-
ables you to get a suitable vessel . . - 1 should
prefer the option of sending vessel to London,
Liverpool or the Clyde; but if that 'is pot com-
passable, you may ship to either Liverpool or
London.” He also sent a telegram, received
at the same time with theletter, ¢ If possible,
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the ghip to call for orders fur a good port {a the
United Kingdom,” The plaintiffs could obtain
1y 400 tons of sugnr at the price fixed by the
defendant, and they shipped this to London,
where the defendant refused to receive it.
Before the plalntiffs made any further pur-
chase of sugar, thoy received & lotter from the
defendunt countermanding his order. At Mau-
rirlus it is generally impossible to purchase so
large n quantity of sugar from one seller, and
it is generally necessary to purchase it at
different times and in differont pavrcels, Held,
that the defendant meant to buy aa entire
quantity of 600 tous (fifty tons more or less),
to bLe sent in one vessel; and that a smaller
quantity being sent, be had a right to refuse
to accept it. (Montngue Smith, J., and
Cleasby, B., dissenting } (lxoh. Ch.)-—Ireland
v. Livingston, L. R. b Q. B. 618; 5. 0. L. R,
2Q B 99; 1 Am. Law Rev. 604,
8: Baxgsuprey, 2; Company, 2; Cownsi-
pERATIeN 3 Bane; Bsourity; VEXDeR
Axp Puronaser, 2, 8.
CoxrnisurorY NEGLIGENUB, — Jee NEGLIGENOE,
3, 6.
CoxvERSION.— Se¢ ATTORNEY,
Covenaxr.—See Laxpronp anp Tewant; Rarr-
WAY.
Canrvai, Law.—See Bunoes or Proor; Bra-
TerE L
Cusronm. —See CoxTrACT, 3.
L zeror axp Crzvirow —NSee FRaupuLest Cox-
VEYANCE, 1§ SECURITY.
Dritcation. —See Wavy,
DeMurraGE —See SnIV,
Dinrerous —Se CoMpany.
Discavery —8ee Lqurry Prearixg avp Prac-
TICR.
EABRMENT.

The plintiff was in possession of ceriain
land, upon whioh he built copper works, under
au agrecment with the defendant for a lease.
There wus an understanding between them
that, 8o long ms the plaintif was a good ous-
tomer of the defendant's canal, he might use
the surplus water for the copper works, Heid,
that such an understanding was not the foun-
dation of an equitable right to the use of tho
water.—Bankart v. Tennant, L. R. 10 Bq. 141,

Eseersent.-—S¢e LANDLoRD aAnp TENANT

Bouiry.—S8es Compaxy, 1; Easemenr; Wirg's
SzraraTR EsTaTE.

Eqmrt? PLeaDINg axp Pracrice.

The testator's widow carried on his business
under n direotion in bis will that she should
kave the option of doing so, and that his trus-
tess should permit her, while carrying it om,

to have the entire use, disposal and manage-
ment of all the capital in the business, and of
his other personal estate. After hor death the
plaintiff brought a bill against the excoutor,
allegiog that he was a creditor of the widow's
for goods supplied to her, and claimng a lien
on the estate used in the business; an interro-
gatory oalled for an account of the textator's
personal estate, and of the porsonal eatate
employed in the business, which the exeeutor
refu.-d to snswer. Jfeldd, that the executor
should give the acoount — Zhompson v. Dunn,
L. R. & Ch, 578.

Sea PARTITION,

Esrarr Tain.

A settlor conveyed real estate to the trus-
tees to the use of himself for life, romainder
to the use ef D, and his heirs; but if he died
without issue, then to T. and his heirs, and if
D. and T. died without issue, then to the issue
of the gettior. D. died without issue in the
lifetime of the settlor; T. dled in the lifetime
of the settlor, lenving lssue, Ileld, that D. nnd
T. each took an estate tail. —Morgan v. Morgan,
L. R. 10 Eq. 99.

EviDiNOR. — See Brrrs axp Nores; Bunpew oF
Proor: Coxtracr, 1; Negriakxes, |, 8-6;
PRINCIPAL AND AGENT.

Exeoutory Truat.—See WiLL, 2, 4.

Farge IuenrisoNMeNnt.—Ses MasTeEr anp Sgv.
VART.

Fozrnearance.—See CONSIDRRATION.

Foretrin ExvistMeNT.

The 58 Geo. ILL oap. 69, sec. 7, enacts that
if uny person in IXis Mujesty’s dominions shall,
without leave of Iis Majeaty first ubtained,
t equip, furnish, fit ocut or arm ™ any vesel to
pe employed **in the service of uny foreign
prince, state or potentate, or of any foreign
colony, province, or part of any province or
people, or of uny person or persons exerciving
or agsuming to exercise any powers of govern-
ment in or over any foreign state, colony, pro-
vinoe, or part of any province or people,” naa
transport or store-ship, or to commit hostilitles
sgainst any prince, state or potentnte with
whom His Majeaty shall not be at war, tho
vessel shall be forfeited. An lusurrection
existed in Cuba; at Nassau the 8alvador was
supplied with provisions and water; various
munitioss of war were shipped, and with
eighty passengers on board she sailed to Cuba;
the passengers were landed, and erected o bat-
tery; while there, sceinga Spanish mnn-of-war
passing, they abandened the vesssl, but as the
man-of-war passed without seeing thew, they
took oharge of her agnlm. The vessel was

nass

1
b
p:

i
=



February, 1871.] LAV JOURNAL. [Vor. V1L, N, 8,51

Diesr or EraLisu Law Rerorrs,

geized on her return to Naseau, JMeld, that

there was a fitting out or arming, within the

menniug of the act; and that tho wessel was

employed in the servive of insurments, who

foymed part of the provinsg or peoy’e of Cuba.

e The Salvador, L. R, 8 P. C. 218.
FORFEITURE.~—Ses LANDLORD AND TBNANT.
Fraun.--8ee Baxxnvrrey, 1; Conpaxy, 1,
Fravourex? CONVEYANCE,

1. A. mede a voluntary settlement of certain
property, after which ho had not the meaus to
pay his debta. Held, that the settlement could
be set aside at the suit of & subsequent credi-
tor; because, although there wa: no aotual
intent to defraud or delay creditors, that was
its necoswary offiot —Freeman v, Pope, L. R.
5Ch. 53%; s 0. L. R. 8 Eq. 206; 4 Am. Law
Rev. 707,

2. A trader conveyed il his property to
secure the payment of u debt of £450, nud n
further wivance of £300  Seventeen months
afterwnids he beeame bankrupt,  Jileld, that
the cony 'ynnoe was not fraudulent under the
13 iz cap. 5, mor impeachable under the
Bankreupt lawy.—dAlen ¢. Lonneir, L. R. 8 Ch,
b7

Givr.~~8ee WiLrL, 8.

Huseaxn axp Wirn.—~3ee VERDOR AND PunoHA-
sgR, 1.

IrLearrisare CntnbreEN. —See WiLL, 1.

Inrrien CoNTrAOT.~ See Nrauianyce, 7,

IxposssyENT —Se¢ Binis ANp Notes,

INJONCTION.——Ses RalLwax,

Insaxtry.—See TesTAMENTARY Caractry.

Instrance.—Ses Srountry.

INTENT. -~ See Brrns ano Norxs; Burpey or
Proor; FravnurLexr Convevancs, 1.

INTEREST. ~—Ste PARTNERBHLIP,

Lasprory axp TENANT,

The plaintiff, in 18060, lensed to T. and P. for
fourteen years, nnd the lease contained a cove-
uant ‘¢ that the lossecs shall not nor will
underlet or assign or uiherwise part with the
possession of the premises,” without the writ
ten comxent of the lesvor; with a Jlaure of
re-entry if the lessecs should full fu the obser-
vanee or performanoe of any of heir covennnts,
In 1BGB tho plaintiff wrote a Jetter to W. sny.
ing, *I couscot for you to take the two catates
that T. and P. have been ronting of me, ov the
same couditions and in sceordance with their
leage. This will be en nuthority fur them to
trunafer the leage to you on paying £75, being
three-q inrters’ veut due thisdry. N8, It will
be ncossary for you to write uecepting these
terms.” W, accepted the tormy, and entered
i1to possession witl out any assigument of the

-
term ; he countinuec in pos:ession {wo years,
when by consent of the plaintiff he assigned
his interest in the Jesse to trustees for Liis ore-
ditors, who sold the term to the defendant,
Held, that there was no breach of covenant by
T. and P, Quemre, whetber thc provise for
ro-entry applied to the breach of & negutive
covenant. (Exop. Ch.).—West v. Dobd, L. R,
65Q B.460; s 0. L. 1. 4 Q. B. 634; 4 Am.
Law Rev. 203.

See BEasemENT.

Lu.sg.—8e¢ LaNDLORD AND TENaNT,

Manrrien WoxEeN.—See Wire's Scpanarn Es-

TATE.

MasTeR,—8es Borromzry.

MasTRR AND SERVANT.

H. was foremau, porter and superintendent
of the defendunts’ station ynrd; he pave the
plaintiff Iuto custody ou n charge of steuling
the company's timber; the plaiatiff wes
brought befuro s magisirate and dischnrged;
he wag then in the employ of the defendants,
but wus sson aftee dischnrged.  Ileld, that I,
had no implied authority to give a person into
custedy, and there was no evideuce of 1 tat.
ficution of his act by the d~fendants —Edwards
v. London and Nuorth Western Railway Ce.,
L. R.6C. P. 445

MISREPRESENTATION —Sra CoMPANY, 1.

MowrTaaggs ~=Sec I'nioriry,

Neatigencs.

1. The plaintif was vassing along the high-
way uuder o railway bridge of the defendants,
when & brick fell and injurcd him. A train
had passed Just previously. The ik feil
from the top of & perpendiculur briock wall,
upon which the bridge rested on one aide
ield, that this was prima facie eeidence of
negligence on the part of the defendants
{Haunen, J§., dissenting y—Kearney v. London,
Drighton and South Coast Railway Co, L R.
6Q B 41t

2, The defendant was part owaer of a stea-
mer, which ran from M. tv L Pussengers
went oo board & bulk in the harboue at M.,
where they obtained their tickets, snd upon
the steamer’s coming up, desoended by n ladder
to the mnindeck, from which they got ou board
the steamer. The hulk did not belcag to the
uwuery of the stesmer, but was used by then
hy agreement witl the owuer, for the purpase
of ewbarkivg passengers. The plaintiff, in
descending the lndJer, fell down & hatoliway,
clove to its foot, which had been negligently
left upen,  &eld. that the defendunt waas linble,
on the ground that the defendant hnd held this

out nea phooe fur passcpgee to ambork, sud
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also on the ground that there was a contrast
to use due care for the plaintiff''s safety during
the journey from M. to L.—~Jokn v, Bacon,
L R. 56 C P. 437,

S. The plaiutif was a passenger to D. on
the defendants’ roilway, and was in the last
carringe. The train stopped at D. late at
night, with the body of the train alungside the
platfurm, but the last earringe was opposita to
aud nbuut four foet from a receding part of the
platfors, where passengers could not alight;
the platform wag long enough for the whole
train to be drawn up alongsido of it. The
plaintiff stepped out, expeoting to step on the
platform, but fell ou the rails and was injured,
Held, by Bovill, C. J., and Brett, J., that there
wus evidenoe for the jury that the Injury arose
from the negligence of the defendunts; held,
by Montague Swmith and Keating, JJ., that
there was no evidence of negligence on the
part of the defendants, and that the plaintiff
contributed to the acoident by her own negli-
gence.—Cockle v, London and South Eastern
Railway Co,, L. R. § C. P. 457.

4, A train of the defendants’ drew upsats
atation so that the last oarriage, in which B,
was & pasgenger, was in » tunnel which termi-
unter at the station, and not at the platform.
The name of the station was culied out by e
poiter, and B, immediately get out, though it
was dark, und fell on the rails, fleld, that
there wns no evidence of negligince on the
part of the defendants. ~ Bridges v. North
Ziondon Rueilway Co., Lo R. b C P, 495, n, (5).

6. A train un the defendants’ railway drew
up at & station so that the enrrings in which
the plainiff was & passenger was opposite to
the plat{orm at & part where it ourved back,
leaving on interval of two feet between the
carriage and the pletform. The name of the
station had been called, and the plaintiff
stepped out and fell between the carriage and
the platform, Jleld, that the conduct of the
plaintif amounted to contributory uegligance,
aund that n pon-suit should be entered. —
Praye: = Bristol and Ezeler Railway Co., LR,
5§C P 10,0 (1)

6. A train of the defendants’, in which the
plaintiff was riding, uvershot the platform, so
that the carrisgo in which he was sitting was
opposite to the parapet of a bridge bayond the
piatform, the top of whbich in the dusk Jooked
Ilke the platfurm; the porter ealled out the
nsme of the station, and the plaintiff, having
got out upoa the parapet in the belief that it
wae the platform, fell over and was injured.
4isid, that thers way evidence of an invitation

to alight at & daogerous place, and evidence
of negligence of the engine-driver, in not
stopping nt the platform.— Whittaker v Mun-
chester and Sheffield Kailway Co , L. R. 6C. P,
464, 0. (3). .
7. The defendant was one of several gentle.
men {nterested in steeple-chases, and was
uppointed to onuse o stand to bo ereoted for
the purpose of viewing the rnces; he employed
& cumpetent person to erect it, nud stationed a
* man at the door to admit any one upon pay-
ment of §s.  Tho plaintiff paid bs, nnd weng
upon the stand ; it was improperly constructed
aud insuflicient for the purpove, uud for that
reason gave way and fell while the plaintiff
was there, whereby be was injured. [leld,
that there wus an implied contract between the
plaintiff and defendant that the stand was
reagonably fi for the purpose for which it was
to be used, and that the defendnnt wns lable
for the conseqnences of its not being so fit.
(Exch. Ch.)—Franeis v. Cockrell, L. R, 5 Q. B.
801; 8 0. L.R.6GQ.BB. 184; 4 Am, Law Rev. 717,

See CoLLIsIoN.

Ni- or1anie INsTRUMENT. —See Binta axn Notrks
Noricx.~See Prionriry.
ParmirioxN.

Upon & suit for partition, where the piain-
tiffs had not been in possession for many yeurs,
the court refused (s decide the legal titly to
the iand, aud orderad the bill to be retaiued
for a year, with iiberty to the pluintiffs to
bring an action.—Giffurd v. Williums, L. R, b
Ch. 546; 8. ¢. L. R, 8 Eq. 491; 4 Aon. Law
Rep. 478,

Panryere 1.

Partnership articles betweon he plaintiffs
and dofendant provided that they should be
allowed iuterest at five per cent. upon the
amount of capital contributed by them respes-
tively, and that, upon the determination of the
partnership, the value of the piaintiff's share
should be ascertained by two persous, one to
bs chosen by ench partner, and the defendant
should purchase it at that valuation, JIHeld,
that, salthough the valuation could not be
meado in the manner provided, because there
was no umpire, the court would make the
valuation and oarry out the agreemesut; slso
that the undivided profits should not be treated
as capital in cvmputing interest on the capital.
—Dinkam v. Bradford, L. R. 8 Ch. 519,

See ArvomrNry; Bangnupioy, {.
PABSENGER. ~8es NEGLIGENCE, 26,
PAYNENT.~Soe PRINCIPAL AND AGENT.
PrEa.~Ses B1rus axp Nores; Consinprarlox,
Prepar,~-Jes Arromny,
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PowWER.—S¢¢ APPOINTNUNT,
PRINGIPAL AND AGENT.

Aotion by the lord of o manor to recover
£78 1584, for o fine payable by the defendant,
on admission as tenant to a copyhold. The
defendnnt was admitted by C., whe had been
appointed by the steward of the mauor, to act
as his deputy for that turn. G, slso ncted as
the defendant’s attorney in the purohase of
the land. After the admission, the deferdnnt
gave C. a cheque for £87 10s. 6d., being the
amount of the lord’s fine, steward’s fees, and
C.'s chargos as the defendant's solicitor. At
C.'s request he crossed the cheque with the
nameof C.'s bankers, to whom the cheque was
duly paid by tho defendant's bankers. C.
became insolvent soon afrerwards. Zleld, that
as the chegne had been paid. it was the same
a8 pnyment in cash ; and that there was evi-
denceof pagwent for the jury. (Esxch. Ch.)—
Bridges v. Qarrett, L. R. 5 C. P. 45119 o
L R 4C. P 580; 4 Am. Law Rev. 297.

Sce Artorxey; Coxraact, 1, 8: Master

AND ServANT | NegLloexor, 2, 7.
Prioriry,

The plnintiff, being mortgagoe of certain
leasehold property, leat the lcaae to the mort-
gagor, to ennble bhim to raise money by &
gecond mortgage, but told him to inform the
second mortgngee of the first mortgage. The
mortgagor borrewed money of his banker's,
snd deposited the lease ns seourity, without
glving any notioe of the prior mortgage, Jield,
that the plaintiff’s mortgage must be post-
poned to the claim of the baukers —ZUriggs v.
Jones, L. R, 10 Eq 92,

Rarvway.

The plaintiif's gr: +tors sold a plecs of lond
to o railway company, which agreed that it
should forevor be used as a * firat-clags sta-
tion; " a station was aocordingly buiit, and
a railway was opened in 1843, In 1867, the
plaintit fled & bill alleging that the acoom-
modation was insufficient, and that only o
small number of trafus stopped there. Z#eld,
thut as the station had stood so long without
complatut, it must be presumed that the build-
ing was originally sutisfuctory; also that a

+ ¢ first-clnse station’ was not to be construed
to wmenau & first-olass building, but a place
where there were a8 many advantages for
stopplng as at apy other place on the line;
and the defendauts were restvaines from stop-
ping o lews pumber of traivs at this stativa
than at sy other station between the termini,
exocpting cxpress, special, or mail trains. —
Xood v. North Kastern haileway Co., L, R. D

Ch. 525: 8. 0, L. R. 8 Eq. 666; 4 Am. Law
Rov. 478,
e MasrRr anp Sesvaxt; Negucexes,
1, 8=6.
SaLs.

The defendants’ agents in Valparaiso pur.
ohnged for thems n cargo of soda, and chartered
the Precursor to bringit to England ; the soda
was soon after destroyed by an earthquake,
and the agents thereupon cancelled the charter,
Afterwards the defendants, being ignerant of
the deatruction, sold to the plaintiff the soda,
“being the entire parcel of nitrate of soin
expected to arrive at port of eall per Precar-
sor. ... Should any circumstance or nccident
prevent the shipment of the nitrate, ... thiy
coniract to he void.” The defendunts’ ngents,
upon hearing of this contract, bought suother
curgo of soda, and shipped it by the Precursor
to Euglund.  Zeld, that the contract did not
apply to the sodu which arrivel, the vuyage by
which it was brought not being the vuyage in~
tonded by the coutruet ~Sumith v. Myers, L. R.
6Q B. 429,

See Conrmextian Renarion; Coxvaacr. 8.

Srouniry.

K. sold su annuity to . for the life ol K.,
and covennnted to attenlnt an iusurauce offive
in order to have hiy life insured by 1., sud if
he went beyond the seas tuv pay any suws
which T. might Lu obliged to pay a8 additional
premiums ; it w3 also provided that X might
repurobnse the nnnuity at any time nt ity ori-
ginal price. 1. Insured K.'s life; afterwards
K. repurchased the anauity and claimed the
polic; . Jleld, that the polioy was the property
of T., and K was not eatitled to have it nsvigned
to him.-~Anoz v. Turner, L. R.6Ch. 516 8 .
L.R. 8 Eq. 1585; 4 Am. Law Rev. 718.

SETTLEMENT. ~See AvrorNvTaent; Estats Tarn:

Faaunutusr Converasce, 1,

Smr.

Tle defendant chartered a ship to take g u
oargn and proceed to & cortain port, “and
there, or 80 near theieto a8 she may safely got,
deliver the snid onrge in the usunl sud cus-
tomury manner.” At that port goods oun only
be landed ip lighters, which are furaished by
the merchuat The authurities there refused
for several days to nllow the sarge to be landed,
owing tu a threateusd bombardment of the poss,
1leld, thut the ship-owners could not muintelia
un action against the defondants for the delay.
{Exzch, Ch )—Ford v. Coiesworth, L. R 5 Q B.
844; 8.0. LR 4Q.D 127; 3 Am. Luw Rev 716

8¢ Bovromev: Conutsten; Pussiay Ex-

LISTMEHY,

o o
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Bonrcrron. —-See Coxrrpenyiar ReEnaTioN.
8peoiri0 PRRFORMANOR. — Ses PARTNERSHIP;

RaiLway ; VENDOR AND PURORABER.
SraTure.

1, The 6 & 7, Wm. IV, cap, 87, enncta that
bread shall be sold by weight, und in case any
bnker * shall sell or cause to be sold bread in
any other manner than by weight,” such baker
ghall pay n fine. H. wus a baker, and in mak-
ing a 34 1b. loaf, used to put 4 ihs. of dough
into the oven, but did uot weigh it after baking.
Six of such 'anv.s sold by him, were found to
weigh ou nn nverage not more than 3} Ibs. each.
Upon thess fagts he was convicted, AHeld, that
the conviction was right, the bread never huv.
Ing been weighed. —Hill v, Brow “vg, L.R. 453,

2. By 8 Geo. IV. eap 126, sec. 41, if any
pevson rhall lenve upon anv turnpike rond nny
horse, outtlo, beast or oar:. ge whatsoever, by
reason whersof the payment of any tolls or
duties shall be avoided or lessened, he shall
pay a fine. 8. was driven by his corcbman in
a waggonette more than a quarter of a mile
along o turnpike road to within about 140
yords of the tubnpike gate, snd he then got
out and walked through the gote to a rsilway
station, which was about 100 yards beyoud;
the waggonette was driven back by the coach-
maa.  Meld. that lenving” a carringe, in
the sense of the statute, did not mesn ¢ quit-
ting ™" it and that the oenduet of 8. was not
within the statate,—Stanley v. Hortdock, L R.
50, D497

Sec Durbex oF Prour; Forrrlay Exvnisr-

Mext; Fravvuoest ConvevaNce
TENAKOY 1§ UOMMON. — See PARTITION.
TESTAMENTARY CAPACITY.

A testator was subject to two delusions, one
thai o man, who had been dead for some years,
pursued and molested him, and the other that
he wns pursued by evil spirits, whom he be-
leved to be visibly present. It was admitted
that at times he was 50 ipsane as to be incapa-
ble of making & will. Held, that the existenpe
of o delusion compatible with the relention of
the general powers and faoulties of the mind,
will not be sufficient to overthrow the will,
unless it wero such as was oaloclated to influ-
eace the testator in making {t.~-Banks v.
Goodfeliow, L, K. 6 Q. B. 549.

Trrne. —Nes VEXDOR AND PUrcHASER, 2, 8.
TROVER. 8¢ ATTOBNEY.

Trusr.—S8ee CBARITY, 15 WiLL,

Usage —See Coxracr, 3.

Veapor aAND PURCHASER.

I. Husband and wife sgreed to couvey reaj

vstate of tho wife; the wife afterwards refused

to convey, Jleld, that ns the purchaser kuew
it was the wife’s estate, the husband could not
be compelled to convey Lis partinl intereat,
and submit to an abatemant of the prive,—
Castie v Wilkinson, L. R 56 Ch. 534.

2, The defendants moldl by auction to the
plalutiff o lot of land eontuining limestons and
freeston:: the conditions of wuje proviied thay
“if any oljoction oy requisition be delivered
and persisted in, the vendor shall be at liLkerty
to reseind the guntract,” vn returning the du-
poait; and thatif there should bo nny mi-tuke
in the description of the property or the ven-
dor's interest, it shoull not vacate the anle,
but & compensation should be wmade.  The lot
was found to be subject to the rightof the lord
of the manor to the mines nnd minernls there-
under, and the plalutiff olaimed compensition
therefor; the defendunts refused, and, the
plaintiff persisting in his claim, they rescinded
the contract and returned the deposit  /feld,
thnt under the couditions of sale, the defen-
dants were at liberty to rescind the contract. —
Mawaon v. Fletcher, L. R. 10 Eq. 312

3. An ngresment between the plaiutiffy and
defendant for the sale of o pieco of land, pro-
vided that the purchaser should send in writing
to the vendors within a limited time all his
ohjections and requisitions in respect of the
title; and that in this respect time should be
of the essencs of the contracvt, and in defau't
of such objections and requisitions, and sub-
jeot only o euch, the purchaser :hould be
deemed to have accepted the title. Reguisi-
tions were sent to the vendurs within the time,
sad disputes arising, a suit for speocific perfur-
mance was brought by the vendors. Ield,
that the purchaser was precluded by the
sgreement, from taking, under the inquiry,
objeotions other thau those taken witbin the
specified time,— Upperion v. Nickolson, L. R,
10 Eq. 228,

See ConripesTiar Rarariow,

Vorusrary CoxvExanoe.—Ses FRAUDULENT CoOR-
veYaNCE, 1.

WARRANTY, —Se¢ NRGLIGENOE, T,

War.

A foot-path along thoe top of the river wall,
which is maintained by the commissioners of
sewers for the purpose of keoping out the
water of tho Thames from the marsh lands,
bad been used by the publio without interrup-
tion from time immemorial. [7eld, that thore
was nothing in the river wall necessarily incon-
sistent with the user of a foot-path st the top.
~=Greenwich Board of Works v. Hundelay, L 1.
5 Q. B. 897.
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Wirg's Swpanars Esrars,

- A married woman, living alone at Paris, and

to al} appearance » feme sole, indoraed a bill
drawn by her ngont, nad drew & cheque on her
bankers paynble to her agent or bearer. The
plalatf caghed both the bill and the cheque,
which were afterwards dishouored,  Held,
that her separnte estate was linble for the
smount due on the bill and cheque, without
any deduction on account of oquities beiween
her aud her sgent.—Mellenry v, Devies, L. R,
10 Eq. 8.

Winn,

1. Testator gave real and personnl property
fo trust for bis wife M, for her life (provided
she continued his widow and unmarried), and
nfter her decense to be divided among all his
children if more than one; and if thers should
be but one such child, then the whole to go to
such child. He had a wife E., who survived
bim, by whotm he nevar had any children, sed
from whom he bad lived apart for many years,
For sevoral years he had lived with one M.,
who was revognised by him ns his wife, and
bore bis nume, and by whom he had four chil,
dreu; two of them died before the date of the
will, one was then clive, and one was bora
afterwards; these obildren wers baptised as
hile children and bore hic name. Held, that
M. wus eutitled to the benefit of the trust for
life, and afier bis decease the property went
to the chilc living at the dute of the will —
Lepine v. Bean, L. R. 13 Eq 160

2. Testator gave real estate to trustees,
upon trust to convey to hig son T. F. and 1he
heirs of hisbody, but in such mander and form
naveriheless, and subject to such limitations
and restriotions, as that if the said 1. F. shall
happen to depart this life without leaving law-
ful issue, them that the said real estate msy
after his decense descend unincumbered to
R. F. and her beirs, Held, that the will cre-
sted an execatory trust, to be executed by a
vopveyance to the use of T F. for bis life, with
remniader 1o hia firet sod other sons and daugh-
ters in tofl, with remaluder to R. F in fog,~
Thompson v. Fisher, L. R, 10 Eq. 207,

8. Toatator gave an estate upon trust for his
son for his life, and after hiv deoease upon
trust to coovert into mouney and divide the
Bamw smong the testatnr's eleven grandehils
dren, nominatim, whea they should reapse-
tively aitrin twenty-one; and if any of such

AR

Keasroth

should become paysble withunt leaving sny
child eurviviug. then the ahare of him so dying
should be disided among the survivers ; snd

m&w.zwm{ﬁ

graudohildren vhould die betore such ghare |

in oase any of them died befure his share
beaame payable, leaving any child survising,
then his share should go to his children. The
eleven grapdonildren oll survived the testator
and sttained twenty-one, but severn) died in
the lifetlme of the tenant for life. JMleld, that
spayable™ should be coustrued to mean
 yested,” and that the ghares of the grand-
children who bnd died wers puyable to their
personal representatives, -— Heydon v. Rose,
L. R. 10 Eq. 224

4. A, devised real vatnte to trustees, in trust
for her siater D. fur life, and after her decomse
in strict settlement to the use of the eldest,
third and other wons of D, for their respective
lives, without impsachment for waste, remain-
der to their sons successively in tail wale,
Aftorwards the Crown granted a barony to D,
for life, remainder to her second, third, and
other younger sons in tsll male; ths pateut
oontsined a shifting olause by which, iu the
eveny of any of the sons succeeding to the
Earidom of D, the barony should devolve
upon the next son. A. ther made & codicil,
which recited that it wae her intention to settle
the property disposed of in her will “*in n
coursp of scttlement to correspond, ns far as
may be practicable, with the lmitations of
the said barouy,” and gave her estutes, &e.,
to trustees upon trugt,  to convey, settie and
assure all the same manors and hereditaments,
&o., in 8 course of entall to carrespand as
nearly a8 may be with the lmitntions of the
said barony,” und the provises nifecting it,
+ in yuch mauner aud form, and with all such
powers,” &a., as the trustees or thoir eyunvel
should advise. Held, that the estates ought
to be settled in & course of strict settloment
to the second and other younger sons of D for
their respective lives, withont {mpeachment of
waste, remainder to thelr first and other sons
in tail male; and that the settlement should
contain a shiftivg clause in the words of the
pateut (Lord Hutherly, L. C., dissenting).—
Sackville- West v, Viscount Holmesdale, L. B,
4 H. L. 548,

Sse Caaniry; Tssrausnrany CAPACITY.

Worps,

* Any other religious institation or purposss Ve
Bee Cmantry, 2,

¢ Chitdren."~~See WiLr, 1.

¢t Qorrespond.”—-8es WiLy, 4.

v Course of enlail.”~Bes WiLi, 4.

¥ Dying without issus "~Bo0 Lorate Tare,

* Bzpected jo arrive.”—Bes BaLe.

Y Furnizh, At out, or arm.'’ —Bee FoRkigy
Exvistauny, .

Foua \f(-\."' b
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¢ Firat-class Station."—See Raitway.
¢ Jeave."—See BTATUTR, 2.

¢ Puyable’—S8ee WiLy, 3.

“ Sule by weight."~—Ses Srarure, 1.
ot Transaction.” —8¢e Baxgruprcy, 2.
s Wife."—8ee WiLr, 1.

OBITUARY.

JOIN SIIUTER SMITII, ESQ.

Died, at his residence, Wildwood, Port Iops,
ou Wednesday, the 18th January last, in the 57th
year of his sge, Joux Sayrer Surry, Esq., Bar
vister at Law,

Mer. Sinith was Jescended from an U.E. Loyalist,
Leing the third son of Mr. J. D. Sinith, nearly
fifty years ago a member of the Parliament of
Upper Canads, and a prominent man in the neigh.
bourhwed of Port Hope. His brother, is the
County Judge of Vietorin; the Hon. Siduey
Smith, Inspector of Registry Offices, and several
other brothers and sisters, survive hiin, .

Mr, Smith, in 1881, commenced the study of
the law, in the office of the late Hon Grorge 8,
Boulton, of Cobourg, and finished his timwe in
that of l{on, M. 8, Bidwall, at Toronto. In 1836
he was ealled to the bar, aud practised with much
success in Toronto for several years, as senior

. member of the firms of * 8mith & Crooke,” and
* Smith, C soks & Smith,” his partners belng the
late Robt, i’ Crooks and Larratt W. Smith, Esys;
and again with the late Mr, Justice Sullivan aud
J. Hlector, Esq., as  Sullivan, Smith & Hector”
and afterwards, at Cobourg, with the llon. Sidney
Smith, and at Port Hopo with the present Judge
Smith, of Lindsay, as * Smith & Smith.”

At the latter place he entered into polities in the
Refurm interest, and, though unsuccessful at first,
was on two occasions elected for Earst Durham,

fn Michaelmas Term he was appointed a
Benelier of the Law Society at the same time ae
Mrp, Becher, Mr, Vice-Chancellor Mowat, and the
late Mr. Henry Eccles.

He was appointed Reglstrar of the Court of
Chancery, in 1854, and held the office but fura
few monthis, In January, 1868, he was appointed
Clerk of the Leglslative Counecll of Ontario, and
continued therein till the beginning of the year
1860, wher he was sefzed with the illness which
hag just terininated with hia life,

HON. JOUN ROSS, Q.C.

Died at his residenco, in the township of York,
on Tuesday, the 81st Januavy, 1871, the Hon,
Jous Ross, in the 83rd yenr of his age.

We shall give some particulars of his life heve
wfter,

REVIEWS.

Sciexmirie America¥.  Munn & Co., New

York, U. 8.

We publish in another place the prospectus
of this very interesting and instruective journal,

It occupies a space filled by no other periodi-
cal, keeping us aw courant with all that takes
place in the scientific and mechanical worid,
containing information which ean nowhere
else be obtained. The plates given in it are
admirably executed, and are an evidence of
the enterprise of the publishers.

ALsany Law JounrNaL.

With the first number of the third volume
comes the Title page and Index to Yol 11

This is one of the most readable of our ex.
changes, perhaps the most so, and is admirably
conducted by Mr, Isnac Grant Thompson, but
why is it that it, like so many other lepel
pertodicals and law books, fuily in it Indox?
There seems to be a general waot of care on
this most important point on this side of the
Atlantic.  Few, if any, are what they should
be, or might be. 'The defect in the one before
us is, that there scarcely seems to have been
any attempt made to index the subjects in
alphabetical order; the alphabetical arrange-
ment having reference only to the eatch head
ing of each article or item. We are the more
sorry for this, us it will deprive the volume of
much of its practical value to those who keep
it, ay we do, {or binding, and to be placed inan
easily accessible place on our library shelves,
The puoblishers protise additional matters of
interest for subscribers for 1871 and possibly
if the enterprising conductor of this Journal
thinks our hint of any value, he may take
advantage of it. Qur only desire is to save so
much that is valuable and interesting from
being practically lost.
ST mave

By 32-33 Viotoria, eap. 29, mes. 38, which
took effect on lst January, 1870, it is enacted
that **in all crimioal trials, whether for treason,
felony or misdeweanor, four jurers may be pe
remptorily challengsd on the part of ths Crown;
but this sball not be construed to affect the right
of the Crowa to ciuse any juror to stand aside
until the pauel has been gone through, or te
challenge any number of jurors for cause'—
Held:—1. That even before 1st January, 1870,
on & trial for & misdemennor, the Crown might,
without showing oxuse, direst juvors, on their
names being called by the olerk of the cnure,
** to stand aside,”” until the pans! hay been goge
through 2 Illegal evilence allowed to go to
the jury uader reserve of objection may be sub-
sequently ruled out by the fudge in his charges
and the conviction is nut invalidated therehy, if
it does not appear that the jury were influenced
by such illegal evidenca. 8. The Court of Qieen's
Benoh in Appen! will adjudioate upon s reserved
osae of misdemeancr in the absonce of the defen-
dant who has fled beyond the Juriediotion of the
court.——The Queen v. Fraser, 14 L. C. J, 245,




