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PREFACE.

The basis of this book has been the Companies’ Act of the
Dominion. The arrangement of that Act has been generally fol-
]n\\'«'ll. and where the Provincial Acts are not in effect the same,
these differences have been pointed out. The Winding Up Act is
treated in the concluding Chapter. There are so many excellent
works upon the subject of Joint Stock Companies, and the prin-
ciples are of such universal application that the necessity for a
Canadian work might be questioned, but unfortunately Parliament
has not always followed the improvements that have been made
elsewhere, and our system, especially in regard to incorporation,
remains somewhat antiquated. One of the main objects of this
book has been to collect and refer to all the leading Canadian
cases. This jurisprudence is not very extensive, but most of the
decisions have dealt with important questions and have been care-
fully considered. At the same time, the standard text books have
been consulted and will be found referred to constantly. The
monumental work of Judge Thompson from the United States point
of view and the admirable works of Mr. Palmer, Mr. Buckley,
Judge Lindley and other English commentators have been com-
pared and where necessary distinguished.

The aim has been to make the book as complete as possible, so
that it might be useful, not only to the profession as a digest of
the Canadian cases, but that the text might be sufficiently clearly
expressed to serve the student and stock-holders in general. On
points regarding which there is no Canadian jurisprudence or
conflicting decisions, the conclusions stated in the text may not in
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all cases receive the approval of the Courts, but the greatest possible
care has been applied to have the references reliable, so that recourse
to them may be facilitated. The cases were at first collected ll)'
Mr. F. Longueville Snow, Librarian of the New York Life Build-
ing, Montreal, and were laboriously verified and added to as the
work advanced by Mr. J. A. Ewing, Advocate, who also rendered
valuable assistance in the revision of the text. A few of the most
useful forms are added in an appendix, for many of which I am
indebted to Mr. W, E. Hodgins, M. A, of the |iv]v;xl'1l|n'hl of Justice,

Ottawa, who, amongst his other duties, is specially charged with

matters coming under the provisions of the Companies’ Act. An
appendix contains the text of the Dominion Acts relating to Joint
Stock Companies, and also the Acts of the Provinces of Ontario,
Quebec, and British Columbia. Those of the other provinces, it was
thought, would not be of such general necessity and will be readily
accessible to barristers in the respective provinces, by applying to

the Provincial Secretaries

W. J. WHITE.

MoNTREAL, 2nd January, 1901.
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do 4; the remainder of this note is found on the seventh line of the

notes,
12, line 19 ; for ** supra p. 8" read *‘ supra pp. 39, 40."
15, foot note 5; for ““Ch. Div.” read ‘17 Ch. Div."
do 2;for*“TE., 1App." resd “TE. & I. App.”

53

65, do 4; for “p. 4" read pp.

do Sand 6 for **sec.” read “ see.”
‘78, do 4, last line ; for *20 A post” read ‘81, post.”
81, do for “p. 74" read * p. 78"

05, line 7, seventh word ; for “‘in " read * is.”

100, line 5 ; for * depreciating " read * depreciation.”

102, foot note 2, second line ; for ** Esparts” read ** Ex parte.”

134, third line ; for *‘ REsTU1” read “cesruL”

135, foot note 2, add ** pp. 109, 110.”

; for ““concerning " read *‘ convening."”

172, foot note 3 ; for *“ p. 1 of chap. on Incorp. of Companies " read ** see p. 60."
184, do for “92 B. Div.," read “9 Q. B. Div.,”

215, second line from the bottom of the page; for ** mortgages” read * mort

146, sixth lin

gagees,"”

aXld ** see pp. 218 et seq.”

do 6; add “p. 102"

do 4, third line ; for “30 C. D."” read ‘40 C. D,
“ % do 3, for “ 903" read *‘ 603.”
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A TREATISE

CANADIAN COMPANY LAW.

CHAPTER L

INTRODUCTION.

1. CREATION OF COMPANIES, 7. REPEAL OF CERTAIN ACTS,

2. TERRITORIAL LIMITATIONS [ Sosemiold o —— " "
s | 8. POSITION OF COMPANIES INCOR
3. JURISDICTION

1

INCORPORATION—MEANS O} PORATED UNDER GENERAL AND SPECIAL

5. DOMINION AcCTS GENERAL AND ACTS

SFREAL, 9. WINDING-UP ACTS
6. EXISTING COMPANY MAY OBTAIN A

CHARTER UNDER THE GENERAL COM 10. PROVINCIAL ACTS

PANIES' AOT 11. BASIS OF THIS WORK

1. Creation of Companies.—(anadian Companies are created
under the authority of the Dominion Parliament or of a Provinecial
Legislature.

By the B. N. A. Act, 1867, sec. 92, ss. 11, Provineis

may incorporate companies with Provineial objects.! The authority

1 Legislatures

of the Dominion Parliament to incorporate companies carrying on
[ the

business in the Dominion does not rest merely on See. 91

* The term * Provincial objects " refers to local ojects within a Province,
in contradistinetion to objects which are common to all Provinces in their
collective or Dominion quality. Clarke v. Union Fire Ins. Co., 10 Ont. P, R.,
313, confirmed in Appeal, 6 O. R,, 223. An Act sed by the Legislature of
Nova Scotia, in 1874, intituled : An Act to Incorporate the Halifax Company,
f
Navigation, was disallowed by the Governor-General as not being for purely
local works or undertakings, nor an Act for the incorporation of a Company
with Provincial objects merely, or objects of a merely local or private nature
in the Province, but for objects beyond the power and control of a Local
Legislature. (Dom. Sess. Papers, 1877, No. 89, p. 86, cited by Doutre, Con. of
Canada, p. 287.)

Limited, giving rights to cross rixers without reference to the rights «
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2 CANADIAN COMPANY LAW.

above Act, which gives to it exclusive power to regulate trade and
commerce, but belongs to it by its general power over all matters not
coming within the classes of subjects assigned exclusively to the Legis-
latures of the Provinces. The only subject on this head assigned to
the Provincial Legislatures being as above stated, it follows that the
incorporation of companies for objects not purely provincial falls
within the general powers of the Parliament of Canada.!

2. Territorial Limitations.—Provided a company obtains from
the Dominion Parliament, without fraud, a charter permitting it to
carry on its business throughout the Dominion, the mere fact that it
confines its operations to one provinee and to local provineial objects,
will not effect its status as a corporation, or operate to render its
original incorporation illegal as wultra vires of Parliament*  Simi-
larly, a company lawfully incorporated by a Provincial Legislature
has, for the purposes of its business, the same corporate franchises and
powers within the jurisdiction creating it, as a company incorporated
by the Dominion or even Imperial Parliament, and may transact its
business outside the Province wherever by comitv or otherwise its
contracts are recognized.®

3. Jurisdietion.—But because the Dominion Parliament has
alone the right to ereate a corporation whose object is to carry on busi-
ness throughout the Dominion, it does not follow that it alone has the

right to regulate such company’s contracts in each of the Provinces.*

Dominion Companies must conform to the enactments of Local Legis-
latures relating to property and civil rights.® Thus, if a Provineial
enactment prohibits corporations from holding land without the con-

! Citizens Ins. Co. of Canada v. Parsons, P. C. 1881. 7 App. Cas.,, pp.
116-117.

* Colonial Building & Investment Assocn. v. Atty.-Gen., P. C. 1883. 9 App.
Cas., 157 ; reversing Q. B. 5 L. N., 116,

The Dominion cannot incorporate a railway company where the road is
wholly within a Province, without expressly declaring the work to be for the
general advantage of Canada or two or more of the Provinces. Re Grand
Junction Ry. Co. v. Peterborough, 6 Ont. A. R., 339.

! Clarke v. Union Fire Ins. Co,, 10 Ont. P. R,, 313 ; affirmed on Appeal,
6 0. R. 228,

¢ Citizens Insur. Co. vs. Parsons, P. C. 1881, 7 App. Cas. ,at p. 117, adhered
to in Colonial Building & Investment Association and Attorney-General, P. C.
1883, 9 App. Cas,, at 164 & 165,

* Colonial Building and Invest. Assn. & Atty.-General, ibid, at p. 166.




wnd
not
gis-
| to
the
alls

PpD.
1is
the
and

eal,

red

J§ o8

INTRODUCTION. 3

sent of the Crown, Dominion corporations operating in that Province
must conform to that enactment,! and similarly with other Provincial
enactments relating strictly to property and civil rights? But it
would appear that the Dominion Parliament mirht pass an Act pro-
viding that a license from the Crown should not be necessary to
enable any corporation to hold lands in the Dominion; and a Dominion
Act enabling a Quebec corporation to hold lands in Ontario would
operate as a license.

Such an Act wonld not prevent the Provinces from passing laws
preventing altogether or restricting and regulating the holding of
lands by corporations in such Provinces. It would be merely an abne-
gation on the part of the Crown of its prerogative right to require a
ii“l'“"'A'l

! Ibid and Citizens Insur. Co, v

. Parsons, supra. 2 [bid,
McDiarmind v. Hughes, 16 O. R., 670.
As to the enlarging by the Dominion Parliament of the powers of a
Provincial Company the following are extracts from a discussion in the
Housge of Commons on the 9th April, 1883, on a motion for the third reading
of a bill to grant certain powers to the Acadia Powder Company. The Com-
pany, which is incorporated under a local Act of Nova Scotia, applied to the
Parliament of Canada for extended powers

Mr. Ouimet.—From the reading of our Constitutional Act, it is quite
clear that corporations created by the Local Legislatures may come here to
have their powers extended, that is to say, to have powers granted them which
could not be granted by the Local Legislatures, From the reading
of-this Bill 1 understand that the corporation does not come here to get a
new charter, but only to get extended powers. The first clause provides that
a certain business may be carried on throughout Canada.

No doubt we have
power to ¢

ate corporations whose operations may be extended to the whole
of Canada, or, as the constitutional Act says, whose object
Federal. The first clause then might be

is general or
allowed. But the second clause,
giving the company power to increase its capital, is, I think, an infringement
of the rights of the Province which created this company. The third clause,
relating to the directors being continued in office, is of the same character.
This Bill does not make this corporation a Federal corporation.
a local corporation which comes here for extended powers. I would say,
therefore, that this Legislature ought to grant only those powers which the
corporation could not obtain from the Provincial vegislature.

It is only

Mr. Blake.—There are two modes in which we can deal with a manu-
facturing or traaing company which wants more than a local legislature
can give. We can either extend to the corporate entity which has been
created by the Local Legislature certain powers which we alone can give ;
or we can create a Federal corporation complete and entire, created by our-
selves and amenable to ourselves, totus, teres, atque rotundus, giving it such
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No Legislature can confer upon corporations created by it any
rights relating to business to be carried on in a foreign country. The
Legislative enactments of a country have no binding force proprio
vigore in other territorial sovereignties. Where, however, a Legisla-
ture assumes to authorize its corporations to carry on business in other
countries, which may properly be done, such authority is no more than
a legislative sanction to an agreement between the corporators that
their busniess may be carried on abroad as well as at home,! and, con-
versely, it would be unconstitutional for the Parliament of Canada to
pass an Aect rendering Canadian corporations subject to such laws as
might be passed by the legislature of a foreign state ; this would be
an abdication of sovereignty inconsistent with the relations of
Canada to the Empire of which it forms a part.?

powers as we see fit to give. On general principles I strongly prefer the
second of these two modes, because the second gives you a multiplicity of
conveniences. . . . Upon the whole I think it is too plain to require
lengthy argument that a corporate body engaged in trade should owe its
birth, origin and powers to one legislative body to which it is responsible,
and to which it can apply for further powers. . . . Suppose this company
wants something else next Session. Cannot it get it from the Legislature
of Nova Scotia ? Are some of the domestic arrangements to be altered by
the Nova Scotia Legislature and some to be altered here ? What inextric-
able confusion would be created if we adopted this principle.

Sir John A. Macdonald.—While we can give extended powers, we cannot
alter the constitution of the corporation granted by a Provincial Legislature;
nay, I go further and say, that if a corporation chartered under certain
conditions and provisions by a Provincial Legislature and ask for increased
powers, which the Provincial Legislature says are contrary to their policy,
under which, by which and for which they created it a corporation originally,
then I think it is quite within the jurisdiction of the Provincial Legislature
to destroy that corporation and to take steps to dissolve it. . . . So that
I quite agree with the hon. gentleman opposite, in stating that the most con-
venient way to obviate the inconvenience already pointed out is, that when
a corporation wishes to extend its powers, obtained from the Provincial
Legislature, which originally created it, the company should come to this
Parliament and obtain a new charter giving it a Dominion existence instead
of a Provincial existence, which existence can be destroyed or hampered at
any time by our dealing with the company contrary to the policy of the
Provincial Legislature which created it.”

! Clarke v. Union Fire Ins. Co., 10 Ont, P. R, 313; confirmed in Appeal,
6 0. R., 223, and see for example sec. 90 (r) Railway Act, 1888, as amended
by 53 Vict., ch. 28, sec. 1.

* International Bridge Co. v. Canada Southern Railway Co., 28 Grant's
Chy., 114,
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Just £s Dominion companies are subject to the control of Pro-
vincial Legislatures in regard to property and civil rights in the
respectives provinces, so are Provincial companies subject to control
in regard to matters over which the Dominion has exclusive jurisdic-
tion, such as the regulation of trade and commerce, navigation and
shipping, ete.!  Although a Provincial Legislature might incorporate
a boom company, it could not give the latter power to obstruct a tidal
navigable river,® and the charter in so far as it authorised the erection

of booms, at a place where they would obstruet nav
ultra vires.®

ation, would be

The Dominion Parliament having exclusive jurisdiction in certain
subjects, has the right to interfere with property, civil rights or pro-

cedure within the Provinces, as far as is nec

ssary in a general law
The subject of banking is within
the exclusive jurisdiction of the Dominion Parliament, and the latter

enacted on any of these subjects,*

can legislate in regard to all matters coming within the legitimate
business of bankers, although such legislation would have the effect
of modifying the law of a Province in relation thereto.®  Thus,
although chattel mortgages are not recognized in the Province of
Quebee, it would appear that under see. 74 of the Bank Act a person
in that Province could, in certain cases, while retaining possession of
the goods, pledge them to a bank as security for an advance.®.

The subjects of bankruptey and insolvency are within the exclu-
give jurisdiction of the Dominion Parliament.”

In its compulsory
operation upon incorporated companies the Dominion Winding-Up
Act® is an insolvency law, and a company incorporated by a Provineial
Legislature may be put into compulsory liquidation and wound up
under its provisions.” But enactments relating purely to the volun-

Se

. 91 B. N. A, Act.
* Queddy River Driving Boom Co, v. Davidson, 10 Can. 8. C. R., 222,

* Ibid ,and see Halifax Co., Limited (Dom. Sess. papers 1877, No. 89, p.
86), and see r¢ Lake Winnipeg Transportation L. & T. Co., T Manito 256,

as to an example of what is within the powers of the Provincial Legislature
to incorporate.

* Cushing v. Dupuis, 1880, 5 App. Cas., 409.

* Tennant v. Union Bank, P, C, 1894, 6 The Reports, 382, and Cushing
& Dupuis discussed and approved.

* Ibid. " Sec. 91 (21) B. N. A. Act. *R. 8. C, ch. 129,

* Shoolbred v. Clarke.—In re Union Fire Assur. Co., 1890, 17 Can. 8. C. R.,
265.—Re¢ Iron Clay Brick Mfg. Co. (Turner's Case), 19 O. R., 113,
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tary liquidation of a company do not infringe on the exclusive legis-
lative power conferred upon the Dominion Parliament,! hence a
Province may enact legislation for the purely voluntary winding-up
of companies incorporated by it.* But where a provineial company
is in liquidation or in process of being wound up, whether voluntarily
or not, it may be brought under the operation of the Dominion Wind-
ing-up Act on the petition of shareholders or creditors, as well as
assignees or liquidators® A wider power now exists under the
Dominion Winding-up Amendment Act.* This Act provides only for
the voluntary winding-up of the companies falling within its provi-
sions, and not for their compulsory liquidation, which is provided for
by the former.® The companies falling within the provision of the
Amendment Act are those whose incorporation and affairs are subject
to the legislative authority of the Parliament of Canada,® and those
incorporated by a Provincial Legislature, when the latter has enacted
that the Amendment Act shall apply to them,” as, for example, com-
panies incorporated under the British Columbia Act of 1890.%

4. Means of Incorporation.—(Companies in Canada are incorpor-
ated either by letters patent or registration under a general joint stock
companies” Act or by special Act of the Parliament or Legislature.

5. Dominion Acts, General and Special.—Pursuant to the above
enumerated powers given by the British North America Act respect-
ing the incorporation of companies, the Dominion Parliament has
enacted at different periods statutes for that purpose, culminating in
th: present Companies’ Act, contained in the Revised Statutes, ch.
119, as amended. It has also incorporated by special act of Parlia-
ment a large number of companies. Soon after Confederation (1869)

1 Atty. Genl. of Ontario v. Atty. Genl. for Dominion of Canada, P, C., 1804,
6 The Reports, 409,

2 See R. 8. 0., ch. 222.—In re Wallace Huestis Grey Stone Co., Russell's
Nova Scotia Rep. 1873-82, p. 461.

* R. 8. C, ch. 129, sec. 3(b); Shoolbred v. Clarke, 17 Can. 8. C. R., per
Patterson, J., at p. 274.—Re Iron Clay Brick Mfg. Co.; and see Atty. Genl.
of Ontario v. Atty. Genl. of Canada supra.

¢ 52 Vict., ch. 32,

* Re Ontario Forge & Bolt Co., 26 O. R., 407,

* Shoolbred v, Clarke, 17 Can. 8. C. R,, at p. 275.

* In re B. C. Iron Works Co., 6 B. C. L. R, 536,

* R. 8. B. C, ch, 44, sec. 160, as amended by 61 Vict,, ch. 13, sec. 14.—In
re B. C. Iron Works, supra.

s e
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INTRODUCTION; 7

it was found advisable to render these companies amenable to a general
statute, as has been done in other countries, and in that year “ The
Canada Joint Stock Companies’ Clauses Act ” ' was passed and made
applicable to every joint stock company to be thereafter incorporated
by special act of the Parliament of Canada, excepting railway and in-
surance companies and banks, This statute, with the exception of one
section,® has been consolidated in the Revised Statutes of Canada, ch.

118, under the title of “ The Companies’ Clauses Act,” and is dec 1

to apply to every Dominion Joint Stock Company incorporated subse
quent to the 22nd of June, 1869, by any special Act of the Parliament
of Canada, with the exception of railway, insurance companies and
banks, and so far as it is applicable to the undertaking, and is not
expressly varied or excepted by the Special Act, is incorporated with it,
and forms part thereof, and is to be construed therewith as forming
one act.” This statute also provides* that any of its provisions may be
excepted from incorporation with the Special Act, and states the mode
in which this may be done.

6. Existing Company may obtain a Charter under the General
Companies’ Act.—In order to have the advantage of doing business
under the present Joint Stock Companies’ Aect, any company incor-
porated before the Joint Stock Companies’ Act came into force for
any purpose or object for which letters paent may be issued under this
act, and whether under a special or general act, are enabled, under
certain restrictions to apply for a charter thereunder and be governed
wholly by it excepting as to the liability of the shareholders to existing
creditors.” Such company may also by the same letters patent have
its powers extended to such other objects which the act permits.® Such
application is subject, so far as applicable, to all the provisions of the
act relating to the obtaining of supplementary letters patent.” This
provision of the Companies’ Act is in effect an amendment to the
former general acts.

7. Repeal of Certain Acts.—In the Companies’ Act of 1877 (D),
certain sections® made special reference to the repeal of the former
act and provided for the status of companies incorporated thereunder,

132 & 33 Vict., ch. 12, * Sec, 43. * Sec. 8. ¢ Sec. 4.
* Sec. 69, R. 8. C,, ch. 119. * Sec. 70 ibid.
' Sec. 71 ibid ; and secs. 13-16. * 73, 75 and 105.




8 CANADIAN COMPANY LAW.

but these sections were recommended for repeal by the Commissioners
for revision of the Statutes, and they were in effect repealed.! As to
the former Companies’ Act, it is specially repealed by the Revised
Statutes Schedule A. General acts are ordinarily held not to repeal
the provisions of charters granted to corporations, or other Special
Acts passed for their benefit, though conflicting with the general
provisions® and in the absence of a manifest contrary intention, it is
said that no general law subsequent to the enactment of a special
provision for a corporation, can be construed to add other conditions
to those imposed by the special law, thus modifying the latter by a

cumulation of conditions.®

8. Position of Company under General and Special Acts,—Under
our Companies’ Act, companies incorporated by letters patent are
thereby created bodies corporate and politic.* When a company is
organizea under the general laws, it has been held in England that
the memorandum or certificate of incorporation:stands in the place of
a legislative charter,® and this memorandum is the equivalent of letters
patent in those part of Canada where the English system has been
adopted. As the letters patent recite that the company is a body cor-
porate and politie “ with all the rights and powers given by the said
Act,” it is to be inferred that the Act mentioned bears the same rela-
tion to the letters patent as the general law does to a special Act which
is declared to be subject to the provisions of the general law. This is
frequently done in the case of railway companies, the special Act
incorporating either whole or part of the general Act then in force,
and it has been admitted by our Courts that, as a general rule, a later
general act repealing the former general act would not repeal clauses
of such general act which had been incorporated in the special act.®
Further, the present Companies’ Act provides that where existing
companies apply for charters under it, this ghall not alter the liability
of shareholders towards creditors of the company as it existed under

' See R. 8. C, vol. 2, p. 2421, last line.

* Endlich Statutes, secs. 228, 229, ¢ Ibid, sec., 229,

¢ And such is the form of the charter granted under the Acts. See Hod-
gins, p. 35. The Quebec Statute has recently been amended to that effect,
56 Vict., ch. 35.

* Per Lord Cairns in Ashbury Ry. Co. v. Riche, 7 H. L. 653, and see
Thomas v. Railroad Co., 101 U, 8. 71, 80,

¢ Zimmer v, Grand Trunk Ry. Co., 21 O. R., 628, per Robertson, J., at p.
632, and see Lindley Comp., p. 129,
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INTRODUCTION. 9

the company’s former charter,' nor shall the rights of debenture
holders be impaired in the case of loan companies availing themselves
of its provisions,®

In the case of conflict between a special Act and the general Act
incorporated into it, the provisions of the former will prevail over any
of the latter with which they are inconsistent.?

10. Winding-up Acts.—The Dominion Parliament has also enacted
Winding-up Aects for the enforced* and voluntary® liquidation of
companies, also an act for the incorporation and government of loan
companies.®

10, Provincial Acts.—The Provinces have likewise, in pursuance
of the powers granted them by the B.N.A. Aect, passed statutes, gen-
erally on the lines of the Dominion Aets, for the incorporation of joint

stock companies, with general clauses’ acts regulating companies incor-
porated by Special Aect, and for voluntary winding-up of companies.
In the Provinces also ther

are a large number of other general
acts providing for the incorporation of companies for special purposes,
sucl

as timber slide companies,” gas and water companies,® 1

yuilding
societies,”

cemetery companies,'® exhibition buildings,'* insurs
companies,'* loan companies incorporated out of the Province,'®
way companies,'* road companies,'®

1ce

rail-

11. Basis of this Work.—1In the following chapters the Dominion

Acts will form the basis of the commentary, the Provincial Acts being
incidentally referred to.
! Sec. 69. Sec. 92 (6).
* Maxwell Statutes, at p. 221. See Ontario & Sault Ste. Marie Ry. Co.,
15 0. R., 432, for a case of conflicting provisions,
¢ R. 8. C,, ch. 129. * 52 Viet., ch. 32,
"R.8.0,ch. 194 ;
*R. 8. 0, ch. 199 ; . Q.
* R. 8. Q,, art, 5401, ® R.8.0,ch 213;
" R. 8. 0., ch. 196,
“R. 8. 0, ch. 207 ;
“R.S.0,ch. 193 ;

® 62-63 Vict,, ch, 41,

R. 8. Q., art. 5253,
" R. 8. Q., art, 5470.

w




CHAPTER II

PROMOTION OF COMPANIES.

1. PRosrecTUS,

2. PROSPECTUS MUST DISCLOSE CON-
TRACTS MADE BY DIRECTORS OR PRO-
MOTERS.

3. WHAT CONTRACTS MUST BE DIS-
CLOSED.

4. EFFECT OF OMISSION TO DISCLOSE
CONTRACTS,

5. MEANING OF * KNOWINGLY 18SUE.”

6. STATEMENTS AND REPRESENTA-

9. ProMOTOR.

10. CONTRACTS OF PROMOTOR WITH
AND AT EXPENSE OF THE COMPANY.

11. ACTIONS AGAINST PROMOTORS BY
THE COMPANY AND INDIVIDUAL SHARE-
HOLDERS,

12. LIABILITY FOR CONTRACTS MADE
BEFORE FORMATION. g

TIONS IN PROSPECTUS. 8. P
7. MISREPRESENTATIONS 1IN PROS- > FANLINIBARY RENNNEM AND 00N

PECTUS TRACTS BEFORE FORMATION —RATIFI-

8. REMEDIES OF PERSON INJURED BY CASIN X QUMPANY

MISTATEMENTS IN PROSPECTUS—ACTION
ex contractu ; ACTION ex delicto,

14. WITHDRAWAL OF PROPOSED MEM-
IBER BEFORE FORMATION .

1. Prospectus.—The formation of a company is usually preceded
by the publication by its projectors of a prospectus, setting forth the
nature and objects of the proposed company, the number and value of
shares intended to be created, and the amount of capital supposed to
be required.

2. Prospectus must disclose Contracts by Directors or Promotors.
—7Under the Dominion Joint Stock Companies’ Act,* “every prospec-
tus of the company, and every notice inviting persons to subscribe for
shares in the company, must specify the dates and the names of the
persons to any contract entered into by the company or the promotors,
directors or trustees thereof, before the issue of such prospectus or
notice, whether subject to adoption by the directors, or the company,
or otherwise ; and every prospectus or notice which does not specify
the same shall, with respect to any person who takes shares in the
company, on the faith of such prospectus or notice, and who has not

' R. 8. C, ch. 119, sec. 80. A similar provision exists in the New Bruns-
wick Joint Stock Companies’ Act, 1893, sec. 39, and in the Nova Scotia Act,
R. 8. N. 8, ch. 79, sec. 83, but not in the Manitoba, Quebec, Ontario or British
Columbia Acts.

L ——
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PROMOTION OF OCOMPANIES. 11

had notice of such contract, be deemed fraudulent on the part of the
promotors, directors and officers of the company who knowingly issue
such prospeetus or notice.”

The fact that a prospectus may be, and very often is, upon the
issue of new capital, sent out long after the formation of a company,
as well as before, renders this section difficult of application. A clause
should be inserted in the prospectus to the effect that applicants for
shares waive all claims against directors for infringement of the sec-
tion, but Lord Justice Lindley considers that the validity of such a
clause is doubtful.! Mr. Palmer, however, considers such a clause
valid and effective, if properly framed and free from fraud.? Much
difference of judicial opinion has been expressed in England in the
attempt to give a satisfactory interpretation to this ill-expressed enact-
ment, the phraseology of the corresponding section of the English
Act of 1867 being identical with our own.

3. What Contracts must be disclosed.—It is now pretty well set-
tled, however, that what the section in effect requires is, that the date
and parties to every material contract made by the company, or by
the directors or promotors, shall be stated in the prospectus ; that is,
every contract which would be likely to influence the judgment of an
intending applicant as to whether he should or should not take up
shares.®

It is generally concluded that the section is not confined to con-
tracts to be performed by the company, but extends to all contracts,
whether in writing or not," entered into by the persons mentioned, and
direetly or indirectly affecting the formation, management, capital or
other property of the company, or the position of the directors or
officers of the company with respect to the company, its promotors or
vendors, and which might reasonably influence a person in determin-
ing whether to apply for shares or not.®

' Lindley Comp., p. 92.

* Palmer Comp., p. 241, citing Bensusan v. Clarke, W. N. (1897), 175;
Palmer Company Precedents, Part 1, p. 88. See also Buckley Comp., pp. 574 &
575 ; Greenwood v. Leather, etc., Co. (1899), W. N., 26,

* Sullivan v. Metcalfe, 5 C. P. D., 465 ; Gover's Case 1, ch. D. 200 ; Craig
v. Phillips, 8 Ch, D,, 722 ; Palmer Comp., p. 240.

* Arkwright v. Newbold, 17 Ch, L. 301 ; Capel v. Sims Composition Co.,
58 L. T., 807 (W. N., 1888, p. 97).

® Sullivan v, Metcalfe, 5 C. P, D., 455 ; Twycross v. Grant, 2 C. P. D, 469 ;
Jury v. Stoker, 9 L. R. Ir., 385; Cornell v. Hay, L. R., 8 C. P,, 328,
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4. Effect of omission to disclose contracts,—Where the section
is applicable, it gives to shareholders a remedy against the “promoters,
directors and officers” personally.! It does not entitle a shareholder,
on account of the omission in the prospectus, to a rescission of his
contract to take shares, nor give him any right of action against the

2
company.®

5. Meaning of “knowingly issue.”—The words “knowingly
issue ” mean intentionally issuing a prospeetus withont inserting the
contracts, which are by this seetion required to be specified, although
they are omitted under the bond fide belief that it is unnecessary to

sl)m'if}\‘ them.?

6. Statements and Representations in Prospectus.—The object of
a prospectus is to incite the public generally to join the proposed
undertaking ; and in an advertisement of this deseription allowance
must always be made for the sanguine expectations of promotors, and
no prudent man will accept the prospects which are always held out
by the originators of every new scheme, without considerable abate-
ment. But while some high-coloring and even exaggeration may be
expected, yet no mis-statement or concealment of any material facts
or cireumstances ought to be permitted. The public onght to have
the same opportunity of judging of everything which has a material
bearing on the true character of the adventure as the promotors them-
selves possess.' A clear distinetion must be drawn between mere

exaggeration and misrepresentation of any precise or definite facts.®

7. Misrepresentations in Prospectus.—Misrepresentation may be
by concealment, so that not only must those who issue the prospectus
abstain from stating as fact that which is not so, but they must omit
no one fact within their knowledge, the existence of which might in
any degree affect the nature, or extent, or quality of the privileges and
advantages which the prospectus holds out as inducements to take

' Charlton v. Hay, 381 L. T., 437; Twycross v. Grant, 2 C. P. Div,, 469,

¢ Gover's Case, 20 Eq., 114 ; 1 Ch. Div,, 182,

* Twycross v. Grant, 2 C. P. Div., 469,

* Central Ry. of Venezuela v. Kisch, L. R. £ H. L., 99, per Chelmsford,
L. C, at p. 113,

® Ross v, Hstates Investment Co., 3 Eq. 132, see per Wood, V. C,, at p. 136.

e e ———
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PROMOTION OF COMPANIES. 13

shares.' The concealment of material facts may give to the truth that
is told the character of falsehood.?

A mere difference in the language of the prospectus and the act
of incorporation will not relieve the shareholder from his liability.
The question always is, whether the obligations incurred under the
memorandum, charter or act of incorporation do or do not go beyond
those which would have been incurred under the prospectus. Where
the prospectus stated that the capital was to be $75,000, and the com-
pany, as incorporated, had a capital of $150,000, it was held that this
was a material change,* and where the name of the company was
changed from the “ Royal Hotel Co.,” to the “ Windsor Hotel ('om-
pany,” and the capital had been changed from $600,000 to $500,000,
and it was not proved that those changes had been made previous to
the defendants signing the subscription list, he was relieved from
liability for calls.®

If a fact stated in the progpectus which was true at the date of the
prospectus becomes untrue before allotment, the allottee is entitled to
rescind.®

8. Remedies of person injured by misstatements in prospectus—
Action “ex contractu,” action “ex delicto.”—Distinction must be
made between two remedies open to the party injured in respect of the
misrepresentations,  He may have relief against the company by way

of rescision of contract and indemnity, or by way of damages against

the individuals who have misled him." The one i§ an action arising

ex contractu, the other ex delicto.

! New Brunswick & Canada Ry. Co. v. Muggeridge, 1 Dr. & Sm., 363, sec.
per Kindersley, V. C., at p. 381,

? Oakes v. Turquand, L. R. 2 H, L., 325

8 Downes v. Ship, L. R. 3 H. L., 34

Delano's case, 16 O. R., 75.

* Windsor Hotel Co. v, Laframboise, 8. C. 1877, 1 L. N,, 63 ; Ct. of Rev.
1878, 22 L. C. J,, 144.

SAnderson’s Case, 17 Ch. Div,, 373; Scottish Petroleum Co., 23 Ch. Div.,
413, 438. But see Petre v. Guelph Lumber Co,, 11 Can, 8, C. R., 452.

7Where defendant, with others, published a prospectus containing false
statements, on the strength of which plaintiff entered into a contract with
certain parties acting as trustees for The Trading & Mining Company for the
term of two years, the company never being incorporated, the defendant was
condemned to pay plaintiff his salary under the said contract. Bonmomme
v. Bickerdike, decided by Court of Queen's Bench, Montreal, April 24th, 1900,
affirming the decision of the Court of Review (not yet reported). See also
Weatherby v. Whitney, 30 N. 8. R., 49.

per Chelmsford, L. C., at p. 343.
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Where rescision is claimed, it is sufficient that there was mis-
representation of fact which induced the contract ; it is immaterial
that the representation was innocent.! In an action of deceit it is
essential that there shall have been deceit.? An action of deceit is a
common law action, there is no such thing as an equitable action of
deceit.?

That which wounld not sustain an action for deceit may be suffi-
cient to sustain an action for rescision. No mere silence will ground
an action of deceit, unless the non-disclosure is such as to make state-
ments in the prospectus false ;* but silence as to a material fact which
ought to have been disclosed may be a ground for an action for
rescision. And an action for rescision may succeed where the mis-
representation was innocent, while in an action for deceit the repre-
sentation must be either wilfully false or made with reckless disregard
as to whether it is true or not.®

Where the prospectus represented that certain figure heads had
conzented to become members of the particular company which the
prospectus related to, whereas they had only consented to be upon the
board of a company to be thereafter formed with their approval ; the
company being formed without their approval, this was held to be
misrepresentation as to the shareholders.®

Where the prospectus stated that a certain proportion of shares
had been subscribed for, when as a matter of fact, such subseription
was a sham one, this was held to be such a misrepresentation as entitled
the applicant to rescision.”

! Smith's Case, 2 Ch., 604 ; Reese River, etc,, L. R., 4 H. L., 79 ; T.ondon
& Staffordshire Co., 24 Ch. Div., 149,

' Derry v. Peck, 14 App. Cas., 337; Arkwright v. Newbold, 17 Ch. Div.,,
301. And see judgment of Gwynne, J., in Petrie v. Guelph Lumber Co., 11
Can. 8. C. R., 450.

$1bid, at p. 471, citing opinion of Lord Blackburn in Arkwright v.
Newbold., 9 App. Cases, 197.

¢ Peck v. Guerney, L. R., 6 H. L., 403; Aaron's Reefs, &c. (1897), A. C.

»Peck v. Derry, 12 App. Cas., 337 ; Arkwright v. Newbold, 17 Ch. Div,,
301; Karberg's Case (1892), 8 Ch,, 1. See Petrie v. Guelph Lumber Co., 11
Can. 8. C. R., 450.

¢ Karberg’s Case (1892), 8 Ch., 1.

7 Alderson v. Smith, 41 C. D,, 348 ; Henderson v. Lacon, 5 Eq., 240 ; Ross
v. Estates Investment Co,, L. R. 3 Ch., 682; Kent v. Freehold Land Co., 3
Ch., 493.

e
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g PROMOTION OF COMPANIES. 15
! Also where it falsely stated that the surplus assets, as appearing

in the last balance sheet, amounted to a certain sum.!

i So where it stated that a certain mine was in full operation and
. making handsome returns, when it was quite worthless.

: Where the prospectus of a company, which was formed to buy a
& mine, contained extracts from the report of an expert in such a way as
ill" to give a false impression of that report, conveying the idea that the
[ mine was identical with a rich one near by, it was decided that the
; subscriber was entitled to relief.?

H So too where the prospectus falsely stated that certain persons
i were to be the directors.*

i So also where it is stated that the company has purchased a
: property, when in faet, it was only negotiating.> Again where it con-
t tained statements to the effect that persons whose requirements would

make them extensive customers had ordered goods for use, so Yhat
when the company started, a large business might be expected,
whereas many of the orders were mere trial orders, on some

A e i

of which the purchasers were to pay reduced prices or mnot

at
all if the trial proved unsuccessful.

The directors in this case did not
show: that they had reasonable ground to believe these statements to
be true, and so were held with the promotor, liable for damages to the
) subscribers.”  But it must be borne in mind in reading English deci-
3 sions as to the liability of directors on an action on deceit that, by the
| Directors Liability Act of 1800, when once the statement is proved
! to be untrue, the burden of proof rests upon them to show that they
had reasonable grounds to believe the statements to be true and did
so believe them. We have no such act.

If the prospectus represents as facts, the matters stated in reports,

which it refers to, the subseriber will be relieved should they prove

! false.” But if the prospectus merely refer to the report, giving all
£ e e

! Re London & Staffordshire Bank, 24 C. D., 149,
2Reese River & Co. v. Smith, L. R. 4 H. L., 64.
#8cottish Petroleum Co., 23 Ch. Div., 413 ; Anderson’s Case, 17 Ch. Div.,
‘Re Mount morgan Co., 56 L. T., 622,
373 ; Smith v. Chadwick, 20 Ch. Div., 50 ; Wainright's Case, 62 L. T., 80.
S Ross v. Estates Investment Co., supra.
Greenwood v. Leather, ete., Co. [1899], W. N., 26.

“In re Reese River Mining Co., L. R. 2 Ch,, 611 ; Rawlins v. Wickham,
s 3 de G. & J., 304.




16 CANADIAN COMPANY LAW.

known facts, and suggest that some one be sent out to test it, the com-
pany will not be held as guaranteeing its truth.!

It has been held that the statement in a prospectus that some-
thing will be done, is not a statement of fact to give ground for a
rescision.? But a representation of opinion, expectation or intention
may be sufficient misrepresentation of fact: “ for the statement of a
man’s mind is as much a matter of fact as the state of his digestion.”

Ambiguous statements may also furnish ground for rescision, if,
according to a reasonable construction, they contain a misrepresenta-
tion.*

Representations made in a prospectus, which is issued by the
promotors, although not rendering the company liable in damages, not
having itself made the representation, are as regards a contract in-
duced by such representation, and as regards the question of a resci-
sion, of the contract, in the same position as if the company had itself
made the representation.®

But a person defrauded by directors must, if the subsequent acts
and dealings of the parties have been such as to leave him no remedy
but an action for the fraud, seek his remedy against the directors per-
sonally.® To enable the shareholder to make the directors personally
liable to indemnify him in respect of the shares as before stated, it
must be established that there was, by the prospectus, a fraudulent
misrepresentation made by the person sought to be made censurable,
and that such misrepresentation deceived the shareholder,” and the
main question in such case is, whether the plaintiff acted on the mis-
representation, not whether he acted on the misrepresentation alone.®

' In re British Burmah Lead Co., 66 L, T., 815 ; Palmer Comp., 237,

“ Beattie v. Elbury, 7 Ch., 804 ; Alderson v. Maddison, 5 Ex. Div., 203 ;
8 App. Cases, 367 ; Billars v. Tucker, 13 Q. B. D, 562 ; Palmer Comp., supra.

* Edgington v. Fitzmaurice, 29 C. D., 483 ; per Bowen, L. J.

* Hallows v. Fernie, 3 Ch., 476 ; Arkwright v. Newboid, 17 Ch. Div,, 322;
Smith v. Chadwick, 9 App. Cases, 187. See also Palmer Comp., 238.

® Karberg's Case, Crt. of Appeal (1892), 3 Ch., 1. In rescinding the con-
tract the parties must be restored, as far as possible, to their original posi-
tion, and allotment money must be refunded with interest at the legal rate
(ibid).

* Western Bank of Scotland v. Addie, L. R. 1 H, L., Sc. 145; Houldsworth
v. Glasgow Bank, 5 App. Cax,, 317, 328, 331, 340,

7 Derry v. Peck, 14 App. Cas., 337.

8 BEdington v. Fitmaurice, 29°0Oh. Div,, 459 ; London & Leeds Bank, W. N.
1887), 81; 56 L. T., 116; 56 L. J. Ch,, 321 ; Arnison v. Smith, 41 Ch, Div,,
348, 359, 369. See Petrie v. Guelph Lumber Co., 11 Can. 8. C. R., 450.
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Lord Herschell in Peck v. Derry! said: “In order to sustain an action
of deceit there must be proof of f

wud, and nothing short of that will
suffice.  Fraud is proved when it is shown that a false representation
bas been made. First, knowingly, or second, without belief in its
truth, or third, recklessly or carelessly, whether it be true or false.
Although I have treated the second and third as distinet cases, I think
the third is but an instance of the second, for one who makes a state-
ment under such circumstances can have no real belief in the truth
of what he states. To prevent a false statement being fraudulent,
there must, I think, always be an honest belief in its truth, and this
probably covers the whole ground, for one who knowingly alleges that
which is false, has obviously no such honest belief. Thirdly, if fraud
be proved, the motive of the person guilty of it is immaterial.”

But
in Angus v. Cli

ford,* Lord Justice Lindley pointed out that Lord
Herschell qualified this passage further on® by stating :

“In my
opinion, making a false statement through want of care falls far short
of, and is a very different thing from, fraud, and the same may be said
of a false representation honestly believed though on insufficient
grounds ;” and further*: “1I think there is much to be said for the
view that this moral duty ” (that is, to be vigilant in preparing these
prospectuses, and stating no more than you believe to be true) * ought
to some extent to be gonverted into a legal obligation, and that the
want of reasonable care to see that statements made under such ecir-
cumstances, are true, should be made an actionable wrong. DBut this
is not a matter fit for discussion on the present occasion. If it is to be
done the Legislature must intervene and expressly give a right of
action in respect of such a departure from duty. It ought not, I
think, to be done by straining the law and holding that to be fraudu
lent which the tribunal feels cannot properly be so deseribed. 1 think

'14 App. Cas., at p. 374. Thus where a prospectus stated that the profits
previously realized had been 17% upon the capital employed in it, which would
be true if the words * capital employed "’ did not include the Jbusiness prem-
ises, or only included their value less the mortgages thereon, but was grossly
untrue if the whole value of the business premises was taken as part of the
capital. Held by Court of Appeal that under the decision in Derry v. Peck
as there was not any evidence of dishonesty in making the representa-
tion, therefore, although it were untrue, the action would not lie. G
Rolls, 42 Ch. D., 436.

2(1891) 2 Ch,, at p. 465. *14 App. Cases, at p. 375,

«14 App. Cases, at p. 376,

sler v.
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| mischief is likely to result from blurring the distinetion between care-
! lessness and fraud, and equally holding a man fraudulent, whether
his acts can or cannot be justly so designated.” Lord Lindley’s dedue-
tions from these observations are, that, if the matter to be enquired
into is fraud, it is actionable, if it is not fraud, but merely carlessness,

it is not.!

A director can be rendered liable only for his own personal fraud
or for the fraud of his co-directors or of other agents of the company
which he has either expressly authorized or has connived at.> A pro-
visional director may have the anthority of his co-directors to take the
prospectus around, and, upon the strength of its statements, to canvass
for subseriptions for stock, but he is not the agent of the other diree-
tors to make, and has no implied authority to make, any representa-
tions outside of the prospectus by which, if false and fraudulent, they
could be made responsible for such false and fraudulent representa-
tions.®

| As already stated, a person who has been induced to enter into a
contract by the fraudulent conduct of those with whom he has con-
tracted is entitled to reseind such contract, but he must do so within
a reasonable time after his discovery of the fraud. In such case the
contract is voidable, not void.* But the contract must be avoided,
or that must be done which is equivalent to avoidance, before the
i | commencement of the winding-up.® The fact that the company is
! going on and trading, and the rights of shareholders and others varying
| from day to day, is a most material circumstance to be taken into con-
sideration when deciding whether the repudiation has taken place
within a reasonable time, for after any considerable length of time
the rights of third parties will be injuriously affected by repudiation.®
In this case a person must repudiate his shares within the shortest
limit of time which was fairly possible in such a case.” He must also

T

SR e

] ' (1891) 2 Ch., at p. 466,
i * See Petrie v. Guelph Lumber Co., 11 Can. 8. C. R., at p. 465 ; Weir v.
[ Barnett, 3 Exch. Div,, 32 ; Cargill v. Bower, 10 Ch. Div., 502.
* Petrie v. Guelph Lumber Co., 11 Can. 8. C. R., at p. 455, 456,
+ Per Baggallay, J., in In re Scottish Petroleum Co., 23 Ch. Div,, 413.
® Ibid ; Oakes v. Turquand, L. R. 2 H. L., 235 ; Reese River Co. v. Smith,
L. R. 4 H. L., 64, 77, 78 ; Whiteley's Case [1899], W. N., 34 ; [1899], 1 Ch., 770.
¢In re Snyder Dynamite Projectile Co., 3 The Reports, 289, 202, 293, as to
recision of contract and laches.
‘ 7 8choley v. Central Ry. of Venezuela, L. R. 9 Eq., 266 n.
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ascertain, at the very latest, when shares are allotted to him, whether
there is any discrepancy between the prospectus and the act of incor-
poration.!

The parties to the issue of a frandulent prospectus are also amen-
able to the eriminal law. The Criminal Code? provides that “every
one is guilty of an indictable offense and liable to five years’ imprison-
ment who, being a promotor, director, public officer, or manager of
any body corporate or public company, cither existing or intended to be
formed, makes, circilates or publishes or concurs in making, cireu-
lating or publishing any prospectus, statement or account which he
knows to be false in any material particular, with intent to induce
persons (whether ascertained or not) to become shareholders or part-
ners, or with intent to deceive or defraud the members, shareholders
or ereditors or any of them (whether ascertained or not) of such body
corporate or public company, or with intent to induce any person to
intrust or advance any property to such body corporate or public com-
pany, or to enter into any security for the benefit thereof.”

9. Promotor.—The word * promotor” has no technical legal
meaning and applies to any person who takes an active part in inducing
the formation of a company, whether he afterwards becomes con-
nected with the company or not.*

In order to constitute a person a promotor, it must be shewn
that he was a promotor in fact, and not merely that he intended or
had agreed to promote.® But it is submitted as impossible to lay
down any general rule to determine who are and who are not pro-

18¢e the judgments in Peel's Case, Law Rep. 2 Ch., 674; Lawrence's Case
and Kinkaid's Case, ib. 412 ; Wilkinson's Case, iv. 536 ; also in Downes v.
Ship, L. R. 3 H. L., 343, and Oakes v. Turquand, 2 1bid, 325.

! Sec. 365.

3The expression “ property ” includes every kind of real and personal
property, and all deeds and instruments relating to or evidencing the title
or right to any property, or giving a right to recover or receive any money or
goods ; not only such property as was originally in the possession or under
the control of any person, but also any property into or for which the same
has been converted or exchanged and anything acquired by such conversion
or exchange, whether immediately or otherwise. See 3 (v), Criminal Code.

‘See an article by Adelbert Hamilton in 16 Am. L. Rev., 671 ; and see
Emma Mining Co. v. Lewis, 48 L. J. (C. P.), 267. See also article in 2 L. N.,
p. 265, for article from London Law Journal as to what is a promotor.

Ladywell Co, v. Brookes, 34 Ch, Div,, 398 ; 35 Ch. Div,, 400, 410 ; Gover’s
Case, 1 Ch. Div,, 182,
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motors.)  The question in each case must be, what has the co-called
promotor done to make himself liable to the demand made a
him? What frand or breach of trust has he committed or been party

or privy to # If none, he is under no liability.

A promotor cannot be considered an agent or trustee for the
company, which is not in existence, but the prineiples of the law of
agency and trusteeship have been extended to meet his case. He
stands in a so-called fidueiary relation to the company which he pro-
motes, and is accountable to it just as if the relationship of principal
and agent or of trustee and cestui que trust had existed.®

10, Contracts of Promotor with and at expense of the Company.
—A clear distinction must be made between a trust for a company of
property acquired by promotors and afterwards sold to the company
and the fidueiary relationship engendered by the promotors, between
themselves and the company, which exists as soon as the latter is
formed.* There is no rule of law which prohibits a person from
bringing abont the formation of a company, for the purpose of selling
property acquired by him to the company, for a profit.> The pro
motor does not necessarily hold such property in trust for the pros
pective company, but he stands in what, for want of a better term,
has been called a fiduciary relation to the latter, and, if he sells to
them, must not violate any of the dities devolving upon him in respect
to such relationship. If he sells, for instance, through the medium
of a board of directors who are not independent of him, the contract

may be rescinded provided the property remains in such a position

that the parties may be restored to their original state.” The mere

I For particular cases see Great Wheal Polgooth, 53 L. J. (Ch.), 42 (Soli-
citor) ; Lydney & Wigpool Co. v. Bird, 31 Ch, Div,, 328 (Vendor's Agent) ;
Cornell v. Hay . R. 8 C, P., 328,

*8ee Lydney, etc., Co. v. Bird, 33 Ch. Div,, p. 93 ; Whaley Bridge Co. v.
Green, 5 Q. B. D, 109,

3 New Sombrero Co. v. Erlanger, 5 Ch, Div,, 73, 112, 118, 123; 3 App.
Cas., 1218 ; Emma Mining Co. v. Grant, 11 Ch. Div,, 918, 936 ; and see In re
Hess Manufacturing Co., 23 Can. 8. C. R., 644,

«In re Hess Hanufacturing Co., 28 Can. 8. C. R, 644; New Sombrero
Phosphate Co. v. Erlanger, 3 App. Cas., 1218,

5 Ibid and Gover's Case, L, R. 1 Ch, Div,, 182 ; Albion Steel Co. v. Martin,
L. R. 1 Ch. Div,, 580,

¢In re Hess Manufacturing Co., supra; and see Northrup Mining Co. v.
Dimock, 27 Nova Scotia, 112,

Defendants entered into a verbal agreement with D to dispose of a gold




PROMOTION OF COMPANIES. 21

mine, of which they were owners, for the sum of $70,000. D thereupon organ-
ized a company to purchase the mine. The persons who associated them-
selves with D for this purpose, with the exception of T and I, were led to
believe that the price to be paid for it was $100,000. T was induced to become
a member and use his influence to persuade others to do so by the payment
of a commission. I. learned of the arrangement after becoming a member
and demanded and received a commission, in consideration of which he
induced others to take an interest. There was nothing to connect defendants
with the dealings between D and his associates down to the date of a meeting
held for the purpose of completing the purchase, when defendants transferred
the property to a trustee nominated by the purchasers, for the sum of $100,000,
one-half to be paid in cash at the time, the balance to be paid in instalments
at dates agreed upon. On the same date defendants paid D the sum of $5,000
cash and entered into a private agreement with him in writing, by which
they undertook to pay him the further sum of $25,000 when the last instal-
ment of the purchase money was paid. Plaintiffs got possession of the mine
on the 30th August, 1889, and worked it profitably until December, 1890, when
a fault in the lead was met, and operations were discontinued. In October,
1890, the directors received information of the facts, of which they had pre-
viously heard rumours, in connection with the purchase. In January, 1891,
the directors negotiated with one of the defendants for a lease of the mine,
and, failing to agree on terms, intimated that proceedings would be taken
to rescind the sale. The bringing of the suit for this purpose was authorized
in October, 1801, but the suit was not actually commenced until January, 1892,

Held (Ritchie, J., dissenting) : that the delay in commencing proceed-
ings was not unreasonable under the circumstances of the case, and did not
bar the claim of the plaintiffs (and as to delay in bringing action see Beatty
v. Neelon, 13 Can. 8. C. R,, 1).

Per Townshend, J.—The plaintiffs were not bound to act on mere
rumours, or on information received, until they had good grounds for believ-
ing it correct.

Partly on account of the delay in commencing proceedings, the abandon-
ment of the mine, the caving in of part of the works, and partly on account
of the nature of the title from the Crown, under which the property was
held, it was impossible to restore the defendants to their original position.

Held, that rescision should not be decreed, but that plaintiffs should
recover the proportionate amounts contributed by them to make up the sum
of §30,000, received by D and his associates T and I.

Per Ritchie, J.—Under the circumstances, plaintiffs were not entitled to
rescind the sale, but their claim, if any, was for compensation in damages.

Per McDonald, C. J—It was incumbent on defendants, in view of the
facts brought to their knowledge, to have put plaintiffs upon inquiry.

Per Townshend, J.—That D was a partner with his associates in the pur-
chase of the mine, and could not obtain the advantage sought by him without
a full disclosure of the facts.

Also, that what D obtained from defendants was not an option, in the
usual sense, but an agreement to allow him to retain all that he obtained
from the sale over and above the price fixed; that the circumstances rebutted
the idea of a sale to D, and that defendants were r ible for his fraudu-
lent act. Northrup Mining Co. v. Dinock, 27 N. 8, 112,
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fact, however, that the directors who purchase for the company do
not constitute an independent board, is mot ipso facto a sufficient
ground for setting aside the contract. e must make a full and fair
disclosure of his interest and position with respect to the property
which he desires to sell to the company.

If a promotor purchases property for the company from a vendor
who is to be paid by the company when formed, and by a secret
agreement with the vendor, a part of the price, when the agreement
is carried out, comes into the hands of the promotor, that is, a secret
profit which he cannot retain® and if any part of such secret
profit consists of paid-up shares of the company, issued as part of the
purchase price of the property, such shares might, in’ winding-up
proceedings, be treated, if held by the promotor, as unpaid shares
upon which he may be made a contributory.®

In a recent English case, a syndicate was formed to purchase
the property of a company, which was being wound up, and which
property was subject to debentures and a mortgage, and to resell it to
a company to be formed by them, or some other purchaser. Four
members of the syndicate were appointed trustees to purchase and
resell the property and promote the company ; they were also em-
powered to purchase, as an interim investment, any debentures of
the old company. The syndicate bought the mortgage and some of
the debentures at a figure much below what they realized, and later
on purchased the property itself. An agreement was then made
between the syndicate trustees and one Close, as trustee for the in-
tended company, by which the vendors agreed to sell the property
to the proposed company for £40,000 more than they paid for it. It
was also provided in the agreement that its validity should not be
impeached on the ground that the vendors as promoters or otherwise
stood in a fiduciary relation to the company, nor should the vendors
be required to account for any profits made or to be made by them
by the purchase of any debentures or other charges on the property.
The' articles of the company, when formed, ratified this agreement.
The four trustees of the gyhdicate became the first directors of the
company. The prospectus made reference to the above agreement

1 Per Lindley, M. R., and Collins, J., in Lagunas Nitrate Co. v. Lagunas
Syndicate, C. A. [1899] 2 Ch,, 392,
1Hess Manufacturing Co., supra, 3 I'bid.

b
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as to profits by purchase of debentures, ete. The company being in
course of winding up, the liquidator took proceedings to recover from
the directors their proportion of the secret profit made on purchase
of the mortgage and debentures. Held on appeal, reversing Wright,
J., that the syndicate trustees, having provided for the formation of
the company, owed it to the company not to make a profit out of it
without informing it of the fact ; that there was no sufficient dis-
closure of the profit, a reference to documents by the inspection of
which it might be ascertained what profit had been made being insuffi-
cient; that the agreement with Close was not binding on the company,
as the directors who adopted it were not an independent body ; and
the fact that the company having been kept in the dark could not
then rescind, was no bar to relief, and that the four were jointly and
severally liable to replace their proportion of the secret profit.!

Supposing, however, all the members of the purchasing com-
pany to be aware of the real facts of the case, it appears that the
want of an independent board will not invalidate the agreement.
Volenti non fit injuria.?

Numerous devices have been resorted to by promotors to secure
promotion money at the expense of the company. One of the latest
and most ingenious of these was an attempt by a director to get pay-
ment for services in promoting.* P. was interested in certain pro-
perty that he wished to hand over to a company ; he also had the
sole right to call for a lease of the S. property. In order to float the
company he employed the services of A and B and cansed the lease
of the S. property to me made to him and A and B jointly, These
three agreed to transfer the S. property to the company on receiving
fully-paid-up shares therein. The company was registered with A
and B as its first directors. In accordance with a method often now
adopted in such cases, the articles provided that the directors should
adopt the above agreement, and that its validity should not be im-
peached on the grounds of the directors being interested as vendors
or promotors, that they should not be liable to account for any benefit

'In re Olympia, Ltd., C. A. [1808] 2 Ch., 158.

! Palmer Comp., at p. 227, citing Salomon v. Salomon (1897), A. C,, 22;
Brit. Beamless Paper Box Co., 17 Ch, Div., 467 ; see also Lagunas Nitrate Co.
v. Langunas Syndicate, C. A. [1899] 2 Ch,, 392,

'In re Westmoreland Slate Co., Bland's Case, 2 The Reports, 509 (Ch.
App., 1893).
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received thereunder, and that every member was to be deemed to
have had notice of the terms of the agreement ; and A and B were
placed on the register as holders of fully paid shares. Upon the
winding up of the company, it was held that the insertion of the
names of A and B as lessees in the lease of S, quarry was a mere
piece of machinery for enabling them to get payment for their ser-
vices in the promotion of the company ; and that B was liable for

misfeasance in aceepting, while director of the company, the shares

for his services in promoting the company, and for allowing

the shares to be issued to A, and that he must pay to the liquida

tor the nominal amount of the shares allotted to him and to A. 1In

another case,' which was an action for damages, a promotor who pro-

cured himself to be appointed metal broker to the company on cer

tain terms which were disclosed, also managed to obtain a large sum

in addition out of the promotion money, which was added to and Y

hidden in the price paid by the company for the property it bought.

e was compelled to refund what he had surreptitiously obtained.
The concealment of the promotor’s profits is sometimes sought

under the form of exaggerated commission. If the promotor claims

that he is entitled to a commission, he may fairly retain a trifling
percentage, but where, under that guise, he retains a large part of
the purchase money, it would make that an untrue representation

which might be substantially true if the amount were trifling.*

11. Actions against Promotors by the Company and individual
shareholders.—The company, being the body with whom, by its

| agents, the contracts with promotors are entered into, must usually
1 i be the body to set them aside,” and although individual shareholders
i who were parties to the fraud may be benefited, yet, so far as courts
of equity are concerned, the mere fact that the punishment cannot be
apportioned, will not avoid justice being done.* »
‘ 3ut the holding in our Supreme Court case of Beatty v. Neelon,®

' Emma Silver Mine Co. v. Lewis, 4 C. P. D., 396,
‘ * Emma Silver Mining Co. v. Grant, 17 Ch. Div., 122 ; Bagnall v. Carlton,
6 Ch. Div., 371.
* Beatty v. Neelon, 13 Can. 8, C. R,, 1; New Sombrero Phosphate Co. v.
t Erlander, 5 Ch, Div., 73, per Jersel, M.R. Confirmed in H. L. 3 App. Cas., 1218, '

+ See New Sombrero Phospbate Co. v. Erlanger, 5 Ch. Div,, 73, per 3
| Jersel, M.R., and Northoup Mining Co. v. Dinock, 27 N. Scotia, at p. 1568, per
I Townshend, J. ; Kerr Fraud and Mistake, p. 390.

* Supra.
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to the effect that individual shareholders in a joint stock company
cannot bring an action against the promotors for damages caused by
misrepresentation by the latter as to the prospects of the company
when formed, the injury, if any, being an injury to the ¢ npany, not
to the respective shareholders

cennot be taken as an invariable rule
on the subject.

It has been held in England that if the directors
have connived with or participated in the fraud, and being in control
of the machinery of the corporation, refuse to hring the action, a
court of equity will open its doors to an action by a defranded share-
holder, on behalf of himself and the other shareholders, exe pt the
defendants, upon his showing that the directors have refused to allow
the action to be brought in the name of the company.! And where,
as in the Province of Quebee, the Courts combine the jurisdictions,
effect would undoubtedly be given to the remedy. In Nova Seotia
a shareholder may also sue as trustee for the other shareholders of
But if the action be in reality one on behalf of all the
stockholders of the company, it sl

the company.?

mld in the ordinary course be

brought in the name of the company ; and when brought

in the
name of a shareholder, to sustain such an action spe

al eircnmstances
must be shown,® for which purpose it will not be sufficient to show
that the company was under the absolute control

of the defendant,
who induced the subseription to shares by misrepresentations, unless
clearly indicated that such control existed at the time the action

commenced. TIf a plaintiff sues alone when he ought to sue on

behalf of himself and others, an amendment will usnally be allowed.®

It would also seem that any one shareholder can maintain an
action against a company to restrain it from doing an act that is
illegal or wultra vires.® Under section 80 of the Dominion Com-
panies’ Act, promotors being rendered liable for omission to state
contracts in the prospectus, it has been held under the corresponding

! Atwood v. Merryweather, 37 L. J. (Ch,), 35; Knoop v. Boluninck, 23
Atl. Rep., 118; 31 Amer. Law Register, 142

*Hinchens v. Congreve, 4 Russel, approved in Northoup Mining Co.
v. Dinock, 27 N. 8., at p. 160, 132; Beck v. Kantowing, 3 K. & J., 230

S Weatherbee v. Whitney, 30 N. 8. R,, 49,

4 Ibid,

S [bid, at p. 59. See Lindley Companies, 6566; Duckett v. Gover, 6 Ch.
Div., 82

6See Hoole v. Gt. West. Ry., 3 Ch. 262; Russell v. Wakefield Waterworks
Co., 20 Eq., 481; Simpson v. Westminster Palace Hotel Co., 8 H. L. C, 712
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s?etion of the English Aect,' that when the section is applicable it
gives to shareholders a remedy against the promotors, ete. personally.?

12. Liability for contracts made before incorporation.—It is now
well established that persons engaged in forming a company are not
partners.® The object of the promotors being to form a company,
which is a sort of partnership with limited liability, it is held that
persons who hold themselves out as members of such associations do
not thereby hold themselves out as partners, either with each other
or with their co-members. And in order that a person engaged with
others in forming a company may be liable for their acts, he must
have authorized them to do those acts as his agent, or have ratifled
such acts.* It has been recently held in the Province of Quebec that
the signing of the petition for incorporation of a company by the
provisional directors renders them jointly and severally liable for the
fees of an attorney employed by the promotor to incorporate the
company and before the company has, in fact, been incorporated.®

It has also been held in the same Province by the Court of
Queen’s Bench, confirming the Court of Review, which reversed the
decision of the Court below, that where defendant caused a pros-
pectus to be published of a company to be formed, and on the strength
of certain representations therein, which were not correct, the plain-
tiff entered into a contract for two years for an expedition to the
Yukon, at a salary of $60 per month, the defendant was responsible
for the consequences of the representations contained in the pros-
pectus, no company having been formed at the time it was issued, as
therein alleged, nor subsequently incorporated, and defendant was
liable to plaintiff for his salary.®

'Sect. 38.

:Charlton v. Hay, 31 L. T., 437; 23 W. R,, 129; Tycross v. Grant, 2 C. P.
Div., 469.

sRaynell v. Lewis, 16 M. & W., 517; Wyld v. Hopkins, 16 M. & W,, 517;
Capper, Ex parte, 1 Sim. N, 8., 178 ; Hutton v. Thompson, 3 H. L. C,, 161 ;
Bright v. Hutton, 3 H. L. C., 368; Norris v. Cottle, 2 H. L. C., 647.

iSee Lindley Comp., 143. In Quebec held: That an agent who makes a
contract in behalf of a corporation which has no legal existence, is personally
liable to the third party, with whom he contracts. Pearson v. Lighthall, 7
R. J. Que., 8. C., 1895, 201, See also Ellis v. Drummond, 8. C., 1893, 4 Que,, 473,

sAuger v. Corneillier, R. J. Q. B., 1802, 203,

#Bonhomme v. Bickerdike, Court of Review. Montreal, November 28th,
1899, Confirmed by Court of Queen's Bench, April 18th, 1900 (not yet
reported).

#
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13. Preliminary expenses and contracts before formation— Ratifi-
cation by Company.—It is a rule, both of the Civil and the Common
Law, that a person capable of contracting may, by his lawful and
voluntary act, oblige himself toward another, and sometimes oblige
another toward him, without the intervention of any contract between
them.! And a person incapable of contracting may, by the quasi-
contract which results from the act of another, be obliged toward
him.?  In the Province of Quebec there was some doubt as to whether
a corporation was a person in the above sense, and the question was
first decided in De Bellefeuille v. Municipality of Mile End® to the
effect that a corporation after it was formed was liable for the fees
of the attorney who secured the charter of incorporation. This case
was followed by Atwater v. The Importers and Traders Co.,* and
the very recent case of Burroughs v. Corporation of Lachute,” all in
the same sense. The question of ratification, it will be noticed, could
not very well enter into these cases, for the very existence of the
corporation depended upon the services which had been rendered on
its behalf.

In England the Courts have held, even where there has been
no ratification by the corporation, that a corporation should not be
allowed to use its powers, which it has been enabled to obtain through
the engagements of its promotors, in disregard of those engagements
and to the prejudice of the persons with whom those engagements
were made.” Companies frequently embody in their Act of Incor-
poration, or articles of association, an undertaking to pay for the
expenses incurred in their incorporation, and an action will then lie
against the company on this express promise.” If the attempt to
incorporate the company is abortive, those who jointly signed the
petition for incorporation will be held jointly and severally liable for

' Pothier Obligations, 113, 114; Art. 1041, Quebec C. Code; 1 Addison on
Contracts, 1025,

* Pothier Obligations, 115 and 128; Art. 1042, Quebec C. Code; 2 Addison
on Contracts, p. 1030.

*25L.C. J, 18. ¢ C. R. 1886, 31 L, C. J., 62.

* 8. C. 1894, 6 Que. 393.

Y Edwards v, Grand Junction Ry., 1 M. & Cr,, 660. The propriety of this

decision has been questioned and denied more than once in the House of
Lords, yet as regards contracts of the class above treated, it may still be
regarded as unimpeached, See Lindley Comp,, 161, and Bedford Rail, Co. v.
Stanley, 2 J. & H., 746,

Western Screw Co. v. Cousley, 72 Il1., 631
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the attorney’s charges in connection with the drawing up of the
charter and promoting the bill through the legislature.! But apart
from such a case, no member of an unincorporated company is liable
to non-members for acts done before he became a member, unless he
has rendered himself liable for them by some contract between him
and them.*  And generally speaking, an incorporated company is
not liable for the acts and engagements of its promotors, unless it is
made so by its charter, Act of Parliament, or deed of settlement, or
unless it has become so by what it has done since its formation.?
Hence a contract, other than the kind above mentioned, entered into
by a promotor before the incorporation of the company, will be at
the personal risk of”such promotor if the company, after incorpora-
tion, repudiates it.*

Contracts of promotors which would be ultra vires if entered
into by the company after its formation, cannot, even if attempted
to be ratified by the company when formed, bind the latter.®

Jut apart from equitable grounds already stated, a contract
entered into or an act done before a company is formed cannot be
ratified by it in the proper sense of ‘that expression.® Ratification
is a technical word and presupposes the existence : 1, of a principal ;
2, of an agent ; and 3, of some act done by the agent for and on
behalf of the prineipal but without his authority.”

' Auger v, Corneillier, R. J. Q. B., 1892, Que., 293.

‘Lindley Partnership, 201, et seq.

Where parties signed a declaration under R. 8. O. 1887, c. 172, and became
incorporated for the purpose of carrying on the business of life insurance,
and were prevented from doing so by the refusal of the Inspector of Insur-
ance to issue a license, one of the signers of the declaration, who was com-
pelled to pay the debts incurred by him in promoting the company, cannot
hold the others liable to contribution as partners., Ellis v. Drummond, 1893,
R.J. Q. 4 8. C, 473,

ILindley Comp., 146; and see National Insur, Co. v. Hatton, Q. B, 1879,
24 L.C. J, 26.

¢Irwin v. Lessard, Q. B. 1889, 17 R. L., 589. In this case the leasing of
premises by a promotor for the purpose of carrying on the business of the
Company when incorporated.

Carden v. General Cemetery Co., 5 Bing. N. C., 263. In re Brampton v.
Longtown Ry. Co,, L. R. 10 Ch,, 177; Hitchens v. Kilkenny Ry. C,, 9 C.B., 536.

¢ 8ee Waddell v. The Dominion City Brick Co., 5 Manitoba, 119.

7 Wilson v. Tumman, 6 Man. & Gr., 236; Lindley Comp., 176. See Kelner
v. Baxter, L. R. 2 C. P., 174; Scott v. Lord Ebury, ibid, 2556; Melhado v. Porto
Alegre Ry. Co., 9 C. P, 503; Spiller v. Paris Skating Rink Co., 7 Ch. Div., 368.

s R R e AR e e




g S

of
he

v.

er
to

R P

PROMOTION OF COMPANIES. 29

> 3 y S
But a company may by a valid contract entered into by itself

after its formation become bound to do what others have undertaken
it shall do when formed.

If the contract, although purporting to
be made by the company and showing an intention to ratify an
agreement prior to its charter, was nevertheless invalid for informali-
ties the company would not be liable thereunder.!

Of course the company may impliedly ratify agreements entered
into by its promotors, in cases where it accepts and retains any benefits
which acerue to it therefrom as a company, in which case it becomes
liable, not on the strict theory of contract, but on a principle anala-
gous to that of estoppel *

14. Withdrawal of proposed member before formation.—\\ here

a number of persons meaning to join in a common undertaking, and

of forward

raise a fund, eventually to be increased, for the purpose of
ing that common undertaking, but commencing by deposits, put such

deposits into the hands of a committee with directions to do certain
acts ; it is not afterwards competent for any one of them, or for any
number of them, to withdraw, and say to such committee, * I, or we,
think you ought not to go any

further with the undertaking.” In

such a case a single dissenter may insist on the committee proceed

ing, however illr\pmli« nt it may appear to do so, and however con

' Waddell v. Dominion City Brick Co., 5 Manitoba, 119 (before the full
Court), and see Allen v. Clark, 65 Barb., 563. Articles of association are a
contract of the shareholders inter se, and therefore an outsider cannot base
an action against the company on any of their provisions (Eley v. Positive
Assurance Co, (1 Ex. Div., 20 and 88; Howard v, Patent Ivory Co,, 38 Ch, Div,,
1566; Northumberland Hotel Co,, 33, Ch. Div,, 16). Save, however, in so far
as such provisions create a trust for the plaintiff which he can enforce
Touche v, Metropolitan Ry. Co., 6 Ch,, 671; Terrell v. Hutton, 4 H. L.

* Supra; and Edwards Grand Junction Ry. Co,, 1 Milne & C., 650; Paxton
Cattle Co. v. First Nat. Bank, 21 Neb,, 621; Low v. Ry. Co,, 45 N. H., 370;
Rockford, ete., Ry. Co. v, Sage, 65 Ill.,

(See
. C., 1001)

Promissory notes, granted by the members of a company before incor-
poration, for goods sold and delivered by the plaintiffs, and renewed by notes
of the company after the completion of the incorporation (the old notes being
surrendered and given up to the company) were, together with the original
debt for the goods, novated and paid.

In the absence of fraud, in effecting the exchange of notes as above, the
shareholders who paid up their stock in full, and caused the fact to be duly
registered were free from all liability to pay said notes, or the original price
of said goods (Brewster v. Chapman, Q. B, 1875, 19 L. C. J.,, 301)
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trary to the opinions and wishes of the rest! The discontinuing
power originally vested in the committee can be taken away only by
the power that gave it.* Hence a subseriber cannot recover back
his money on the ground that the consideration for his subscription
has failed, until the formation of the company upon the terms assented
to by him has been abandoned or has become impracticable. Sub-
seribers to abortive companies are not liable for expenses incurred
in attempting to form them.* But deposits when paid to cover pre-
liminary expenses are not returnable,® barring exceptional circum-
stances.®

! Baird v. Ross, 2 Macqueen, 61 (House of Lords). * Ibid.
* See Johnson v. Goslet, 18 C. B., 728; National Bolivian Navigation Co.,
5 App. Cas., 176,

* Nockells v. Crosley, 3 B. & C., 814; Walstab v. Spottiswoode, 15 M. & W,
501; Moore v. Garwood, 4 Ex., 681; Mowatt v, Londesborough, 8 E. & B,, 307,
and 4 ibid.

* Garwood v. Ede, 1 Ex., 264; Clements v. Todd, 1 Ex., 268; Jones v.

Harrison, 2 Ex,, 52; Aldham v. Brown. 7 E. & B, 164.

* Wontner v. Sharp, 4 C. B,, 404; Jarrett v. Kennedy, 6 C. B,, 319; Mowatt
v. Lord Londesborough, 3 E. & B,, 307; and 4 ibid.
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BY COMPANY,

1. Incorporation by Letters Patent.—All the Canadian Joint
Stock Companies” Acts' except that of the Provinee of British Colum-
bia,® provide for the incorporation by letters patent of companies
which may be formed thereunder® which has the effect of creating the
persons who petition therefor,* and such others as thereafter become
shareholders in the company, a body corporate and politic.  The
letters patent, issued under the Dominion Act by the Governor in

' R. 8. C, ch. 119, sec. 3; R. 8. O,, ch, 191, sec. 9; Stat. N. B. 1893, ch. 7,
sec. 3 ;R. 8. Q., 4696; R. 8. M., ch. 25, sec. 4; R. 8. N. 8,, ch. 79, sec. 3.

* The British Columbia Act, R. 8. B. C, ch. 44 as amended by 61 Vict,,
ch, 13), provides for incorporation by registration of the memorandum of
association (secs 9 to 22). This also constitutes the company a body politic
and corporate.

* That is to say, companies formed for any of the purposes or objects to
which the legislative authority of the Parliament of Canada or of the Pro-
vincial Legislatures extends, except the construction and working of railways
(or the business of Banking, D), and the issue of paper money or the business
of insurance, and the New Brunswick Stat. excepts the management of Trades’
Unions, friendly societies, building societies or other associations of like
character.

‘ The Ontario Act adds the words, “ Creating and constituting such per-
sons and any others who may have become subscribers to the memorandum
of agreement a body corporate and politic,” ete., R. 8. 0., ch. 191, sec. 9.
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l L Council' form the charter of the company, and, as already stated,?
| | I such letters patent have all the effects in ev ery respect of a legislative
| i | charter. The petitioners for letters patent may ask for the embodi-
';- ment therein of any provision which, under the Act authorizing the
; incorporation, might be made by by-law of the company; and such

provision so embodied cannot, unless provision to the contrary is made
; in the letters patent, be repealed or altered by by-law.* All powers
! given to the company by the letters patent or supplementary letters
K patent must be exercised subjeet to the restrictions'and provisions con-
: tained in the act.* The letters patent also recite such of the facts
: contained in the notice and petition for application as to the Governor
in Countil seems expedient.® Notice of the granting of the letters
] patent is forthwith given by the Secretary of State in the Canada
i Gazette, in the form A mentioned in the schedule of the Act; and
i thereupon from the date of the letters patent, the persons therein
\ named and their suceessors, are a body corporate and politie, by the
‘ i name mentioned therein. The company must then forthwith insert
notice of its incorporation on four separate ocecasions in at least one
newspaper in the county, ity or placé where the head office or chief
| agency is established.®
\ | ‘ The letters patent, whether original or supplementary, will not
5 be deemed void or voidable on account of any irregularity in any
{ | ; notice prescribed by the Aect, or on account of the insufficiency or

‘In the Provinces by the Lieutenant-Governor in Council, except in B.C., k
the Registrar of Joint Stock Companies (secs. 20 and 22), and in Quebec the
Lieutenant-Governor upon favorable report from the Provincial Secretary §
and sec. 4710 regarding supplementary letters patent has been amended to
that effect, 58 Vict., ch. 37. {

Nupra, p. 8,

IR. 8. C,, ch, 119, sec. 5 (6), and Provinces likewise, except B, C., which 4
allows alteration of memorandum if confirmed by Court, R. 8. B. C,, ch, 44,
I ‘ sec. 21.

‘Sec. 23, R. 8. C,, ch, 119.

“_' i | 5R. 8. C, ch. 119, sec. 7; Provinces likewise, except B. C. and Ontario.

| R, 8. C., ch. 119, sec. 9; provisions as to notice by the company itself
in newspaper not required by corresponding section of provincial statutes,
! R. 8. Q. art. 4704; N. B, 1893, ch. 7, sec. 11; R. 8. N. 8,, ch. 79, sec. 9; R. 8. 0.,
| ch, 191, sec. 15; R. 8. Man., ch, 25, sec. 18; The B. C. Act, R. 8. B. C., ch, 44;

i
f i sec. 20, provides for the publlm(lon for four weeks in the British Columbia
| ; Gazette of the Registrar's Certificate of Incorporation,
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absence of any such notice, or on account of any irregularity in respect
of any other matter preliminary to the issue thereof.!

~
2. Forfeiture of Charter.—The question may be raised whether

a company, once incorporated under the Companies’ Acts, can be dis-
incorporated, and on what grounds and by what means? In a case
decided by the House of Lords in 18712 the point arose as to the
regularity of the constitution of a company. All the subseribers to
the memorandum were foreigners, and there was no intention to carry
on business in England. Neither of these circumstances affected its
validity, but the articles of association contained provisions contrary
to the Companies’ Act. The Court decided that if the company had
been created, there was no power given by which, through any result
of a formal application, like an application for scire facias to repeal
a charter, the company could be got rid of unless by winding up. In
the case of Glover v. Giles,® Fry, J., said: “The Court has no power
to disincorporate a corporate body because the eertificate of incorpora-
tion has been improperly obtained. In such a case it is for the Crown
to recall the certificate of incorporation.” But Halsbury, L. ., in the
case of Salomon v. Salomon & Co., decided by the House of Lords in
1896, said*: “I do not at all mean to suggest that if it could be
established that the provision of the statute had rfot been
complied with, you could not go behind the certificate of incorporation
to show that a fraud had been committed upon the officer entrusted
with the duty of giving the certificate, and that by some proceeding
in the nature of a scire facias, you could not prove the fact that the
company had no real legal existence.” This view would seem to har-
monize with the enactments of our legislatures, The Dominion Act
provides® that the letters patent shall be conclusive proof of every
matter and thing therein set forth, except in any proceeding by “seire
facias” or otherwise for the purpose of rescinding or annulling the
same. The Quebee Code of Civil Procedure® provides that any letters

'R, 8. C, ch. 119, sec. 78; R. 8. Man., ch. 25, sec. 17; N. B. 1893, ch. 7,
sec. 26; R. 8. N. 8, ch. 79, sec. 76; and see R. 8.B. C,, ch. 44, secs. 20 and 22.

! Princess of Reuss v. Bos, L. R. 6 H. L., 176,

9 (1881) 18 Ch. Div., 180. 4(1897) A. C,, at p. 30.

SR. 8. C,, ch. 119, sec. 68.

GArt. 1007, and see Banque de Hochelaga v. Murray, 156 App. Cas., 414,
P. C. 1890,

3
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patent granted by the Crown may be declared null or be repealed by
the Superior Court : 1. When obtained by means of some fraudulent
suggestion, or when some material fact has been concealed by the
patentee, or with his knowledge or consent; 2. When they have been
granted by mistake or in ignorance of some material fact; 3. When
the patentee or those claiming under him, have done or omitted to do
some act, in violation of the terms and conditions upon which such
letters patent were granted, or for any other reason have forfeited
their rights and interests in such letters patent. All demands for
annulling letters patent must be made by an officer of the Crown ;'
but a writ of scire facias is not necessary to obtain the revocation of
letters patent.* A Nova Scotia case has held that the Attorney-
General may institute proceedings by way of information asking for
an injunetion to restrain a company from making use of the name or
exercising the powers of the company on the ground that the company
was never legally organized.®

The Dominion Act* declares that the charter of the company
shall be forfeited by non-user during three consecutive years, or if the
cowpany does not go into actual operation within three years after
it is granted.

3. Procedure necessary to obtain Letters Patent.—For the issuing
of all letters patent certain fees are charged,® and these the Governor-

TArt, 1008, See remarks of commission to amend Code of Procedure,
4th report. Common v. McArthur, 29 Can, 8. C. R.

2Principal Officers of Artillery v. Taylor, 1 L. C. R., 481; Q. B. 1851, Que.
C. C. P., art. 1009; R. 8. C, ch, 119, sec. 83.

3 Atty.-General v. Bergen, 20 N. 8. R., 135.

‘R. 8. C, ch. 119, sec. 83.

sR. 8. C., ch. 119, sec. 84,

FEES PAYABLE FOR INCORPORATION OF COMPANIES.
Orper 1N Counorr, 11T MAy, 1897,
(See Canada Gazette, 22nd May, 1897.)

When the proposed capital stock is $1,000,000 or upwards.. .. .. .. .. .. $500
When the proposed capital stock is $500,00 or upwards, and less than
$1,000,000 . & #e an ae ar o5 PO
When the proposed cnpltal ntock lu szoo 000 or upwarua aud less than
$500,000 .. .. .. a8 0v b0 v ae B0
‘When the proponed upltal atock Iu !100 000 or upwnrda, and less than
$200,000 . ¥ wo 0o os os 000
‘When the propomd cnplul atock ls more (hnn NO 000 lnd less than
$100,000 . . oo e U0

When the proposed caplul stock Is MOMO or less thnn 340000 oi w5 20
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in-Council may, from time to time, establish, alter and regulate. He
may designate the department or departments through which the issue
thereof must take place; and may prescribe the forms of proceeding
and registration in respect thereof, and all other matters requisite for
carrying out the objects of the Act. The amount of the fees may be
varied according to the nature of the company, the amount of the
capital stock and other particulars as the Governor-in-Council thinks
fit. And no steps must be taken in any department towards the issue
of letters patent, whether original or supplementary, until after all
fees are duly paid.

Under Order-in-Council of 23rd April, 1892, it was provided
that petition for letters patent should first be sent to the Secretary of
State; and they are then, by the officers of his department, forwarded
to the Department of Justice, where examination is made as to the
observances or formalities required by the Act, such as the proper
observances of formalities required by the Aet, such as the proper
insertion of notice in the Canada Gazetfe, the sufficiency of the affi-
davits as to the contents of the petition, the fact that fifty per cent.
of the capital stock has been subseribed, and ten per cent. thereon duly
paid up. The petition with the report from the Department of Justice
is then returned to the Department of the Secretary of State, from
which it is then sent to the Department of Finance. An officer of
this Department sees that the powers asked by the company are not
excessive or objectionable on grounds of public policy under the regu-
lations at present prevailing. The report of this officer is submitted
to the Minister in person. Exception may be taken either to the
powers which, are sometimes considered excessive ; to the name of
the company, which may be objectionable on grounds of public

“policy ; or to the incorporation of any company whose objects, such

u# an illegal combination, might be objected to.

This practice was adopted because a company, which had been
incorporated with an authorized capital of $100,000, requiring a
deposit of $500 and subseriptions to $5,000 of stock, almost immedi-
ately afterwards applied for supplementary letters patent, increasing
the capital to $5,000,000, which was alleged to have been for the
purpose of making a combine in a certain industry. Vide discussion
in Dominion House of Commons in re Dominion Cotton Mills Com-
pany, April 4th, 1892. Hansard, 1892, vol. 1, page 920 ef seq.




R e AT S = ™

36 CANADIAN COMPANY LAW.

4, Who may obtain Letters Patent.—Letters patent will be
granted, under certain conditions, to any number of persons not less
than five. The question has arisen, who are “ persons ” within the
requirements of the Act? It has sometimes happened that among
the applicants for incorporation, where the number was just sufficient
to satisfy the requirements of the Act, one of these was an infant or
minor. In an Ontario Court of Appeal case' decided in 1886, it was
held that by reason of the infancy of one of the subscribers, who num-
bered five, the company had no legal existence at the time of the regis-
tration of their declaration of incorporation, and that no subsequent
ratification by him after attaining majority could validate his contract.
But making due allowances for the terms of the statute under which
the case was decided, it would seem doubtful if, in the light of a recent
English decision involving the same point,® the Ontario ease could no
longer be sustained. It is first to be noticed that in all these cases
and the present Companies’ Act, the letters patent are granted on the
strength of the representations contained in the petition for incorpora-
tion, one of the representations being that the petitioners have each
subseribed to so much stock,*
that the Legislature must be taken to have intended that the sub-
seription should be such as to create a legal obligation to pay the

and for this purpose it is to be supposed

money required. The Ontario Court considered that the five persons
must therefore be persons capable of binding themselves by contract.
As a contract by a minor is not void, but merely voidable,* the English
Court held for that reason that while the signature is unavoided, it is
a good signature for the purpose of the Act.®

It was also held that on the certificate of incorporation (i.e., the

' Hamilton Road Co. v. Townsend, 13 O. A. R, 6534, This was a road
company formed under the Act R. 8. O. 1877, ¢h, 152, A

*In re Laxon & Co. (1892), 3 Ch,, 555, but Mr. Palmer, in his work on
Company Law, seems to consider this case somewhat doubtful, See Palmer,
p. 18,

' R. 8. C, ch. 119, sec. 5 (2).

* For Quebec see C. Code, Arts 986, 987. And note that by Art. 323 of the
Code a minor engaged in trade is reputed of full age for all acts relating to
sucn trade. Queere: whether singing a petition for incorporation in a com-
pany might be construed into engaging in trade ?

* In re Nassau Phosphate Co,, 2 Ch. Div,, 610, followed. In the Ontario
case the question as to the signing of a petition of incorporation by a married
woman was considered, and it was doubted whether the Married Woman's
Property Act, 47 Vict,, ch, 19 (0), would permit of her signature being valid
for the purpose.
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letters patent) being obtained, the company is validly incorporated,
and eubsequent avoidance of the minor’s contract does not invalidate
the registration of the company or any intermediate acts affecting the
rights of third parties. As already stated,! letters patent under our
Act are not invalidated on aceount of any irregularity in respect of
any matter preliminary to the issue of the letters patent or supple-
mentary letters patent; and again, under section 68 of the Aect it is
provided that except in any proceeding by scire facias or otherwise
for the purpose of annulling or rescinding the letters patent, they shall
be conclusive proof of every matter and thing therein set forth. Thus
if the company is not properly incorporated, the letters patent could
only be set aside by a direct action for that purpose.®

Under the English Act,® it has been held that the certificate of
incorporation is not conclusive to prevent the objection being taken
that the company was not duly incorporated, on the ground that, in
fact, less than the required number of persons signed the memoran-
dum of association;* but Mr. Palmer, at p. 34 of his work on Com-
pany Law, says of this decision that it may be disregarded as being
opposed to other decisions both before and since, and cites Lord
Chelmsford’s remarks in Oakes v. Turquand®: “1I think that the
certificate prevents all recurrence to prior matters essential to regis-
tration, amongst which is the subseription of the memorandum of
association by seven persons, and that it is conclusive in this case that
all previous requisites had been complied with.” Mr. Palmer also
cites Peel's case,” Princess of Reuss v. Bos,” Salomon v. Salomon.®
The views expressed in these cases, he says, are and must be authori-
tative.

5. Provisions peculiar to certain Provinces as to notice re incor-
poration.—In some of the Provinees it is also provided that when a
notice has been published according to the rules of the Legislative

' Supra, p. 2. .

?And see per Hagerty, C. J. O, in Hamilton Road Co, v. Townsend, 13

‘Companies’ Act 1862, sec. 18; very similar to the Brit. Columbia Act,

‘In re National Debenture and Assets Corporation (1891), 2 Ch., 505, dis-
Ont. App., at p. 548,
R. 8. B. C,, ch. 44, sec. 20, and also to the old Brit. Columbia Act, 1890, sec. 7.
tinguished in re Laxon & Co. (1892), 3 Ch., 555,

‘L. R. 2 H. L., at p. 354. 5(1867) 2 Ch., 674.

7(1871) L. R. 5 H. L., 176, ¥ (1897) A. C, 22
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Assembly for an Aet incorporating any company, and a Bill has been
introduced into the Assembly in accordance with such notice, and is
subsequently thrown out or withdrawn, then in case a petition to the
Lieutenant-Governor for the incorporation of the company is filed
with the Provincial Secretary within one month from the day of the
termination of the Session of the Assembly for which the notice was
given, the notice may be accepted in lien of the notice required as
already stated.!

And in some Provinces the Lieutenant-Governor may dispense
with the publication of the notice in any case in which the capital of
the proposed company does not exceed three thousand dollars;® in
other Provinces power to make general regulations as to notice is
vested with Lieutenant-Governor-in-Council.?

6. Application for Letters Patent.—Applicants for letters patent
under the Dominion Act must give notice of their intention to apply
for the same by inserting the notice six times consecutively in the
Canada Gazette.* This notice must contain :

(a) The proposed corporate name of the company, which shall
not be that of any other known company, incorporated or unincor-
porated, or any name liable to be confounded therewith, or otherwise
on public grounds objectionable.

(b) The purpose for which incorporation is sought;

(¢) The place within Canada which is to be its chief place of
business;

(d) The proposed amount of its capital stock—which in the case
of a loan company, shall not be less than one hundred thousand dollars;

(¢)The number of shares and the amount of each share;

(f) The names in full and the address and calling of each of the
applicants, with special mention of the names of not more than fifteen
and not less than three of their number, who are to be the first or

.

! N. B. 1893, ch. 7, sec. 6; R. 8. Man,, ch. 25, sec. 10.

* N, B, 1893, ch. 7, sec. 7, $5,000, and in such case the petition to the
Lieutenant-Governor shall state particulars mentioned in sec. 4 in addition to
those required by sec, 5.

' R. 8. 0., ch. 191, sec. 11.

* Rules of Department of Public Printing and Stationery, Ottawa, 10 July,
1885, R. 8.0 ., ch. 119, sec. 4.

B
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provisional directors of the company and the majority of whom shall
be residents in Canada.'

' In New Brunswick two weeks' notice in the Royal Gazette, by at least
two consecutive insertions. The capital stock may be not less than $2,000,
in any case, actually subscribed. No provision as to residence or loan com-
panies, and differing as to number of applicants requiring special mention,
ete. Otherwise the same mutatis mutandis.

In Ontario the notice required is regulated by the Lieutenant-Governor-
in-Council.

In Manitoba same as Dominion mutatis mutandis, and excluding provisions
as to residence and loan companies.

In Quebec same as Dominion mutatis mutandis; excluding provisions for
loan companies, and “iffering as to number of applicants requiring special
mention, ete.

In Nova Scotia same as Quebec.

In British Columbia any five or more persons associated for any lawful
purpose within the scope of the Local Companies’ Act may, by subscribing
their names to a memorandum of association, and otherwise complying with
the requisitions of the said Act in respect of registration, form an incor-
porated company, with or without limited liability. (R. 8, B. C., ch. 44, sec,
9.) The liability of the members may, according to the memorandum, be
limited either to the amount unpald on their shares or to such amount as
they may respectively undertake by the memorandum to contribute to the
assets of the company in the event of its being wound up. (Sec. 10.) Where
the liability is limited to the amoun® unpaid on the shares, the memorandum
shall contain the following things: (1), The name of the proposed company,
with the addition of the word “ Limited " as the last word in such name ;
(2), The part of the Province in which the registered office of the company
is proposed to be situate; (3), The objects for which the proposed Company
is to be established; (4), The time of existence of the proposed company if it
is intended to secure incorporation for a fixed period; (5), A declaration that
the liability of the members is limited; (6), The amount of capital with
which the company proposes to be registered, divided into shares of a certain
fixed amount.

No subscriber can take less than one share, and each subscriber to the
memorandum must write opposite to his name the number of shares he
takes, which he must b.»d flde hold in his own right. (Sec. 11.) Where by
the memorandum the liability of the members is limited to what they under-
take to contribute to the ussets of the company if it is wound up, the mem-
orandum shall contain the fcllowing things : (1), Same as (1) in sec. 11, with
the addition of “ by guarantee " after “ limited;” (2), Same as (2) in 11; (3),
Same as (3) in 11; (4), A deciaration that each member undertakes to con-
tribute to the assets of the company in the event of the same being wound
up, during the time that he is a wember, or within one year afterwards, for
the payment of the debts and liabilities of the company contracted before the
time at which he ceases to be a n mber, and of the costs, charges and
expenses of winding up the company, ind for the adjustment of the rights
of the contributaries amongst themselves, such amount as may be required,
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At any time, not more han one month after the last insertion of
the notice in the Canada Gazetle, the applicants may petition the
Governor-in-Couneil, through the Secretary of State, for the issue of
the letters patent.!

2. Such petition must state the facts set forth in the notice,
the amount of stock taken by each applicant, the amount paid in upon
the stock of each applicant, and the manner in which the same has
been paid in, and is held for the company.

3. The aggregate of the stock so taken must be at least one-half
of the total amount of the proposed capital stock of the company.

4. The aggregate so paid in thereon must, if the company is not
a loan company, be at least ten per cent. of the stock so taken; if the
company is a loan company the aggregate so paid in of the stock so
taken must be at least ten per cent thereof, and shall not be less than
one hundred thousand dollars.?

5. (a) Such aggregate must be paid in to the credit of the
Receiver-General of Canada, and shall be standing at such credit in
some chartered bank in Canada, and the applicants shall, with their
petition, produce the deposit receipt for such amount so deposited.

. P, . 2 i

(b) At any time after the signing of letters patent incorporating
the applicants as a company, the said aggregate, so paid in to the
eredit of the Receiver-General may be returned to and for the sole
use of the company, or in case of failure to incorporate, to the appli-
not exceeding a specified amount. (Sec, 12,) Where no limit is placed on the
liability of the members, the memorandum must contain the following things :
(1), The name of the proposed company; (2), Same as (2) in sec. 11; (3),
Same as (3) in sec. 11, (Sec. 13.) Secs. 14 and 18 deal with the signature
and effect of the memorandum and articles of association; sec. 16, the regu-
lations to be prescribed by the articles of association; secs. 15 and 21, altera-
tion of memorandum of association; secs. 19, 20 and 22, registration of mem-
orandum. Secs. 56 ¢f seq. provide for the formation of mining companies
with specially limited liability on shares.

'Dom. Act, sec. 5. Que. Act, art. 4698, Lieutenant-Governor through
Provincial Secretary; Manitoba Act, sec. 6, same as Quebec; New Brunswick
Act, sec. b, same as Quebec; Nova Scotia Act, sec. 5, same as Quebec; Ontario
Act, same as Quebec as to petitioning Lieutenant-Governor, R. 8. 0., ch, 191,
sec. 10, but notice is regulated by the Lieutenant-Governor-in-Council, ibid,
sec. 11.

‘R, 8. C., ch, 119, is repealed by 62-63 Vict., ch. 41, so far as regards the
formation or incorporation thereafter of any Loan Company, save as to those
already incorporated under it.
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cants who have paid in or contributed to the same, under regulations
from time to time made by the Governor-in-Council.

(¢) In case the object of the company is one requiring that it
should own real estate, any portion not exceeding one-half of such
aggregate may be taken as paid in, if it is bond fide invested in real
estate suitable to such object, and such real estate is, by a valid and
sufficient registered deed, duly held by two or more trustees for the
company, and the applicants shall establish the fact, by oath, affirma-
tion or declaration, that such real estate is of the required value over
and above all encumbrances thereon.!

6. The petition may ask for the embodying in the letters patent
of any provisions which, under the Aet, might be made by by-law of
the company, and such provision so embodied cannot, unless provision

to the contrary is made in the letters patent, be subject to repeal or
alteration by by-law.?

! As amended by 61 Vict., ch. 50, 1898.

'R. 8. C,, ch. 119, sec. 5 (2), (3), (4), (5), (6).

N. B. 1893, ch. 7, sec. 5 (2), must also state the amount, if any, paid in
upon the stock of each applicant.

(3) Same as Dominion,

(4) Must state whether amount of stock taken is paid in cash or by
transfer of property, or how otherwise, and if by transfer of property, shall
state briefly the description of property transferred

(5) In case petition is not signed by all the shareholders whose names
are proposed to be inserted in the letters patent, it shall be accompanied by
a memorandum of association, signed by all the persons whose names are to
be inserted, or by their attorneys duly authorized in writing, and such memo.
shall contain the particulars required by the next preceding section, and shall
be in the form A in the schedule to this Act, or as near thereto as circum-
stances will admit.

(6) Any payments which shall have been made in cash, on account of the
stock, must have been paid in to the credit of the company, or of the trustees
therefor, and must stand at such credit in some chartered bank in the
Province.

R. 8. Man., ch. 25, sec. 7 (a), same as N.B, (2).

(7) Same as Dominion (6).

7 (b) Petition must also state whether the amount is paid in cash or
transfer of property or how otherwise.

7 (¢) Petition may also ask for the embodying in the letters patent of
any provision which otherwise under the provisions hereof might be em-
bodied in any by-law of the company when incorporated.

Sec. 8, same as N. B,, No. (5).

R. 8. Q. art. 4698 (2), same as Dominion (2), except must also state stock
taken by all other persons therein named.
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(3) Same as Dominion (3).

(4) The aggregate so paid in thereon must be at least ten per cent.
thereof, or five per cent. of the total capital; unless such total exceed $500,000,
in which case the aggregate paid in upon such excess must be at least two
per cent. thereof,

(5) Such aggregate must have been paid in to the credit of the company
or of trustees therefor, and must be standing at such credit, in some char-
tered bank within the Province, unless the object of the company is one
requiring that it should own real estate, in which case not more than one-half
thereof may be taken as invested in real estate suitable to such object, duly
held by trustees therefor, and being fully of the required value over and
above all encumbrances thereon.

(6) Same as Manitoba 7 (c).

R. 8. N. 8, ch, 79, sec. 5 (a¢), same as Dominion (2), adding “ such list
of shareholders must be sent in with the petition in duplicate.”

(b) Same as Dominion (3).

(¢) The aggregate so paid in thereon must be at least ten per cent.

(d) Same as Quebec (5) mutatis mutandis.

Brit. Columbia, see supra, p. 8.

The Ontario Act, R. 8. O, ch. 191, differs from the other Provinces, and
10 reads as follows:—

(1) The applicants for incorporation, who must be of the full age of
twenty-one years, may petition the Lieutenant-Governor, through the Pro-
vincial Secretary, for the issue of letters patent. The petition of the appli-
cants shall show :

(a) The proposed corporate name of the-company with the word
“Limited " as the last word thereof; and such name shall not on any public
ground be objectionable, and shall not be that of any known company, incor-
porated or unincorporated, or of any partnership, or individual, or any name
under which any known business is being carried on, or so nearly resembling
the same as to deceive; provided, however, that a subsisting company, or
partnership, or individual, or the person carrying on such business may
consent that such name, in whole or in part, be granted to the new company.

(b) The objects, simply stated, for which the company is to be incor-
porated.

(¢) The place within the Province of Ontario where the head office of the
company is to be situated, and where its principal books of account and its
corporation records are to be kept, and to which all communications and
notices may be addressed.

(d) The amount of capital stock of the company.

(¢) The number of shares and the amount of each share.

(f) The name in full, the place of residence and the calling of each of
the applicants.

(g) The number, and the names of the applicants, not less than three,
who are to be the provisional directors of the company. (As amended by
61 Vict., cap. 19, 1898.)

(2) The petition may be similar to, but in its essential features shall
comply with, Schedule “ B” to this Act, and shall be accompanied by a mem-
orandum of agreement, executed in duplicate, which may be similar to, but
which shall in its essential features comply with Schedule “A” to this Act.

sec.
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Before the letters patent are issued, the applicants must establizh,
to the satisfaction of the Secretary of State, or of such other officer
as is charged by the Governor-in-Council to report thereon, the suffi-
ciency of their notice and petition, and the truth and sufficiency of
the facts therein set forth, and that the proposed name is not the name
of any other known incorporated or unincorporated company; and for
that purpose the Secretary of State, or such other officer shall take
and keep of record any requisite evidence in writing, by oath or affirm-
ation, or by solemn declaration.!

7. Corporate Name.—Under our Companies” Acts the name of a
company proposed to be incorporated, must not be that of any other
known company, incorporated or unincorporated, or any name liable
to be confounded therewith, or otherwise on public grounds objec-

(3) In case any amount has been paid in, on shares taken, by transfer
of property to a trustee, the Provincial Secretary may require such evidence
as shall be satisfactory to him of such transfer and of the kind, nature and
value of the property and the manner in which, and the person or persons
or corporate body by whom the property transferred or any other payment,
is held in trust for the company with a view to its incorporation.

(4) Each petitioner shall be the bond fide holder in his own right of the
share or shares for which he has subscribed in the memorandum of agreement.

(5) The petition may ask for the embodying in the letters patent of any
provision which, otherwise under this act, might be embodied in any by-law
of the company when incorporated.

Sections 11 (a¢) and (d) gives the Lieutenant-Governor-in-Council the
power to make regulations with respect to the cases in which notice of appli-
cation for letters patent or supplementary letters patent must be given, and
the form and manner of giving the same. Such regulations must be published
in The Gazette.

' Dom. Act, sec. 6. Quebec Act, art. 4699, omits provision as to name,
but has this addition, *“ and further that the applicants and more especially
the provisional directors named are persons of sufficiently reputed means to
warrant the application.” For the rest the same as Dominion mutatis
mutandis.

Man. Act, sec. 9, same as Dominion mutatis mutandis, excepting after
writing *“ under oath or otherwise; and he or any justice of the peace or
person authorized by the ‘Oaths Act’ to take affidavits for use in Manitoba
may administer every requisite oath.’

R. 8. O, ch, 191, secs. 12 and 13 (1), same as Dominion mutatis mutandis,
except that for “ notice and petition " read * memorandum of agreement and
petition,” the words “ or by solemn declaration” do not appear, and 13 (2)
provides for the manner in which proof may be made.

N. B. 1893, ch. 7, sec. 9 (1) (2), same as Dominion mutatis mutandis.

R. 8. N. 8, ch, 79, sec. 6, same as Dominion mutatis mutandis.
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tionable.!  Before the issue of letters patent the applicants must
establish that the proposed name is not the name of any other known
company, incorporated or unincorporated.?

The Governor-in-Council may give to the company a corporate
name, different from that proposed by the applicants in their pub-
lished notice, if the proposed name is objectionable.® If it is made
to appear, to the satisfaction of the Governor-in-Council, that the
name of any company (whether given by the ofiginal or by supple-
mentary letters patent, or on amalgamation) incorporated under the
Act, is the same as the name of an existing incorporated or unincor
porated company, or so similar thereto as to be liable to be confounded
therewith, the Governor-in-Council may direct the issue of supple-
mentary letters patent, reciting the former letters and changing the
name of the company to some other name which shall be set forth in
the supplementary letters patent.*

8. Improper use of name and remedy.—The (lourts will restrain
any company which improperly assumes the name of another existing
company carrying on the same kind of business.®

Every man has the absolute right to use his own name in his own,
business, even though he may thereby interfere with and injure the
business of another bearing the same name, provided he does not
resort to any artifice or contrivance to produce the impression that the
establishments are identical.® 1In the latter case an injunction against
the use of the name will be granted.”

' R. 8. C, ch. 119, sec. 4 (a); Provinces likewise.

* Ibid, sec. 6; Provinces likewise, but Quebec Act does not make special
mention of this (sec, 4699).

' Ibgd, sec. 8; Provinces likewise. Under the B. C. Act, the Registrar
may direct the name to be changed. R. 8. B. C., ch. 44, sec. 24, as amended
by 61 Viet,, ch. 13,

* Ibid, sec. 10; Provinces likewise. Under the Ontario Act the objection-
able name is changed by an Order-in-Council and not by the issue of sup-
plementary letters patent. R. 8. O,, ch. 191, sec. 24. For Manitoba see
also Act to authorize the changing of names of incorporated companies, ch.
23, R. Stat., and sec. 11 of Joint Stock Comp. Act, ch. 25, R. Stat; for B. C.,
see sec, 24, supra.

® Henriks v. Montagu, 17 Ch. Div., 638; Madam Tussaud & Sons v. Tus-
saud, 44 Ch. Div., 678; National Folding Box & Paper Co. v. National Folding

Box Co., 13 The Reports, 60.

* Street v. Union Bank of Spain, 30 Ch. Div,, 156; Day v. Brownrigg, 10
Ch. Div.,, 204; Meneely v. Meneely, 62 N. Y., 427; Chas. 8. Higgins Co. v.
Higgins Soap Co., 144 N. Y., 462,

" Singer Mfg, Co. v. Charlebois, R. J. Q. 16 8. C., 167.
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But the right of one to use his own name in his own business
is quite different and distinct from the lending or giving of his name
to a company with a view of making it similar to that employed by
other persons in the same kind of business.!

If a person assigns to a company an existing business heretofore
carried on by him under his name there would appear to be nothing
to prevent the company from carrying on business under that name.?
But a person cannot give to a company the right to use his name which
is similar to that of another company, where it does not succeed him
in a business identified by that style.®

9. Examples of use of name restrained.— W here one John Turton
took his two sons into partnership and styled his firm *“ John Turton &
Sons,” a company doing business in the same town, whose name was
“Thos, Turton & Sons, Limited,” failed in securing an injunction,
there being no evidence that the first-named company imitated the
trademarks or labels of the other one or attempted to deceive the
publie.*

The Universal Life Assurance Society secured an injunction to
restrain a proposed company from registering under the name of The
Universe Life Assurance Association.’

And the National Folding Box & Paper Co. obtained an injunc-
tion against the National Folding Box Co.* Also the Manchester
Brewery Co., Lim., obtained the same relief against the North
Cheshire and Manchester Brewery Co., Lim." This latter company
started in the same trade and in the same locality as the former and
older company, and the Court held that the practical adoption of its
name would cause endless confusion.

10. Examples of use of name permitted.—Injunctions to restrain
the defendants from using the name they had adopted on account of
its similarity to that of the plaintiffs were refused in the following
cases: The London Insurance Co. v. The London & Westminster In-
surance Corp., Limited ;* Colonial Life Assurance Co. v. Home &
Colonial Insurance Co.;* London & County Bank v. Capital and

!Frank E. de Long v. The de Long Hook & Eye Co., 10 N. Y. Misc., 577.

?See Tarton v. Tarton, 42 Ch. Div,, 128, as noticed in Tussaud v. Tussaud,
44 Ch. Div., at pp. 687, 688,

“Tussaud v. Tussaud, 44 Ch. Div,, 678,
4Turton v. Turton, 42 Ch. Div,, 128,
SHendricks v. Montagu, Ch. Div., 638.

913 The Reports, 60,
7L, J. R., Ch. Div,, vol. 88, p. 4.

£82 L. J. (Ch.), 664. 933 Beav., 548,

{
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Counties Bank ;' Merchant Banking Co. of London v. Merchants’
Joint Stock Bank Australian Mortgage Land & Finance Co. v.
Australian & New Zealand Mortgage Co.?

It has been held by the Privy Couneil, in the case of a company
which had gone into liquidation, and whose assets were subsequently,
acquired by a new company, not, however, adopting the same name,
but purchasing the good-will, that the new company had no right ta
restrain an individual from doing business in the name of the old
company ,even though the two businesses were alike and conducted in

the same city.*

11, Change or alteration of name.—No statutory alteration of
the name of the company as above provided will affect its rights or
obligations ;® and all proceedings may be continued or commenced by
or against the company under its new name that might have been
continued or commenced by or against the company under its former

name.®

12. Word “Limited” in name.—The Dominion and Ontario
Acts require that the company shall keep painted or affixed, its name,
with the word “ Limited " after the same, on the outside of every
office or place in which the business of the company is carried on, in a
conspicuous position, in letters easily legible, and shall have its name,
with the said word after it, engraved in legible characters on its seal,
and mentioned in legible characters in all notices, advertisements and
other official publications of the company, and in all bills of exchange,
promiseory notes, endorsements, cheques and orders for money or
goods, purporting to be signed by or on behalf of such company, and
in all bills of parcels, invoices and receipts of the company.” The
Act also provides penalties for non-observance of the foregoing provi-

' Before Jessel, M. R., 1878; see Buckly Comp., 25.

* 9 Ch. Div., 560. * 'W. N. 1880, 6.

+ Montreal Lithographing Co. v. Sabiston, P. C. [1899] A. C., 610, afirming
Que. Q. B., but for different reasons .
* R. 8. C, ch, 119, sec. 11; for Manitoba see R. 8. M., ch. 23, secs. 1, 2.

For Ontario see R. 8. 0. 1807, ch. 215, sec, 1.
* R, 8. C,, ch, 119, sec. 12; Provinces likewise.
7 R. 8. C,, ch. 119, sec. 79; R. 8. 0., ch. 191, sec. 23.
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sions.! The Ontario Act requires the use of the unabbreviated word
“ Limited;"* and directors will be jnintl_\' and severally liable on
written contracts or undertakings of the company where * Ltd.” is
used for * Limited.”™

The word “ Limited ” is no part of the name of a company in-
corporated under the Dominion Joint Stock Companies” Act;* but in

a company incorporated under the British Columbia or Ontario Aets,
it forms the last word of the name.®

13. Registration to be effected by companies.—All companies
formed in Quebec must file a declaration, in which must be stated
the name and head office of the company, together with the name of

the President, with the Prothonotary of the Superior Court of the

distriet, or with the Registrar of the Registration Division,® the object
being to enable papers to be served on the company with certainty.
In default of this the company will be subject to a fine of $400, to be

recovered by a qui tam action.” This declaration must also be made

when the company changes its name or place of business,* In British
Columbia registration must be effected with the Registrar of Joint

Stock Companies,” likewise any alteration in the memorandum.!®

A foreign company having an agency in Quebee must regis
ter, but not when it only employs an agent there for advertising and

'Dom. Act, sec. 79 (2), (3), (4). Ont. Act, gec. 23 (2), (3), (4), (5). The
secretary of a limited company was held personally liable on a bill which he
had accepted on behalf of the company in which the words * Limited ” as
part of its name was omitted, the same not having been paid by the company
Penrose v. Martyr, E. B. & E,, 499; Atkins & Co
377. Our Act o provides, sec. 79 (4).

‘R. 8. O,, ch. 191, sec. 23.

1Ibid, Howell Lithographing Co. v, Brethour, 30 O, R. 204; 19 Can. L.T., 69,

‘Waterous Engine Works, Ltd. v. McLean, 2 Man., 279

'R. 8. B, C, ch. 44, sec. 11, ss. 1. See also secs. 86 and 87. R. 8
191, sec. 23.

“R. 8. Q., Sec. 4754,

“Ibid, sub-article (4).

v. Wardle, 58 L. J. (Q. B)),

0., ch.

R, 8. Q., art. 4754 ot seq.
The production of a power of attorney by the

agent of a foreign company filed in the office of the Prothonotary in con-
formity with the Federal law (R. 8. C., ch, 124, sec. 15), is not sufficient for
the purpose of the Provincial Acts, 40 Vict,, ch. 15, and 45 Viet,, ch. 47 (4754
R. 8. Q.), which requires a declaration to be filed and registered in the offices
of the Prothonotary and Registrar, Brown v, Lord, Q. B, 1889, 18 R. L., 383.
'R. 8. B, C,, ch, 44, secs. 19 and 84, 'R. 8. B. C.

, ch. 44, sec, 22,
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canvassing and who does not make any contracts for the business of
the company.!

The company must also register in each district in which it
carries on business,* but this has been understood as meaning only
when it has a branch house or office, or place of business in the district,
and not when it sells its goods through local agents selling on com-
mission.®

The British Columbia Act also requires all extra provincial com-
panies carrying on business in that province, to register, this applies
to such companies doing business there through a broker or other
agent.*

!Bertin v. North. Pacific Ry., R. J. Q. 4 8. C,, 321, 1893,

IR. 8. Q., sec. 4754,

SArmitage v. Massey Manufacturing Co., 14 R. L., 666,

«R. 8. B. C,, ch. 44, sec. 123, as amended by 61 Viet., ch. 13.
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CHAPTER IV.

USES AND ABUSES OF THE COMPANIES' ACTS.

I, QUALIFICATION OF MEMBERS OF A | 8, SALE AND PURCHASE OF PROPERTY
COMPANY ' ONE MAN " COMPANIES, | oF ixsoLvE>

2. ILLEGAL APPLICATION OF ASSETS
BY COMPANY,

3. CARRYING ON BUSINESS IN THE

T COMPANY—LIEN,

9. PURCHASE BY ONE COMPANY OF
SHARES IN ANOTHER.

NAME OF A COMPANY AFTER INCOR 10. MEMBERS OF ONE COMPANY MAY
PORATION, BUT HEFORE COMPLETE FORM A NEW ONE—CONSTRUCTION COM
FORMATION, PANIES,

4. TRANSFER OF PRIVATE BUSINESS
TO COMPANY

11, DIRECTORS MAKING CONTRACTS

WITH COMPANY,
5, TRANSFER HY ONE COMPANY TO

ANOTHER. 12, POWERS POSSESSED BY COMPANIES,
6. PROPERTY OF COMPANY—'*TRUST 13. CARRYING ON A BUSINESS AFTER
FUND " DOCTRINE, ITS BALE BY MEANS OF A COMPANY
7. ILLEGAL  DIVISION OF  ASSETS FORMATION — LEGAL AND EQUITABLE
AMONG MEMBERS OF COMPANY, TITLE TO PATENT RIGHT,

1. Qualification of members of a company—* One man” com-
panies.—The Dominion Act requires that there shall be at least five
applicants for incorporation to form a company;' the question then
arises whether the organization of a company consisting of one sub-
stantial person and four mere dummies or nominees of that person
without any real interest in the company, apart from the ownership
of one share each, would be a compliance with this section? It has
been contended that the law will not allow an individual to adopt the
machinery of the Act as a protection to his liability while carrying on
his old business in the same way as when he was a sole trader. This
is the opinion held by certain lawyers in the United States® The
whole question has recently been discussed in England and pronounced

upon by the House of Lords in the cases of Broderip v. Salomon® and
Salomon v. Salomon & Co.* In this case (for they are one and the

' R. 8, C,, ch, 119, sec. 3.

* See paper read before the Texas Bar Association by Hon. J. M. Avery,
reported in 27 Amer. L. Rev., 361 et seq.

* (1895) 2 Ch. (C. A.), 823 (reversed on appeal). ¢ (1897) A. C. 22.

4
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same) one Salomon, a sole trader, in order to obtain advantages of
limited liability, he being perfectly solvent at the time, determined
to convert his business into a stock company. He took 20,000 shares
in the capital, and his wife, sons and daughter took each one. No
other shares were issued. Vaughan-Williams, J., held that the com-
pany Salomon & Co. was a mere alias for Salomon, and, therefore,
that Salomon was bound to pay the unsecured creditors of the com-
pany out of his own pocket, although his shares were fully paid up.
This decision the Court of Appeal affirmed, but on the ground that
the whole scheme was a fraud on the Act, and that the legislature
never intended to allow a company to consist of one substantial person
and the remaining number required by the Act to consist of mere
dummies devoid of any real interest. In the opinion of the Court,
the Act contemplated the incorporation of independent, bond fide
members, associated for the purposes of trade of the number required
by the Act, the remainder of whom must not be mere puppets of the
former owner of the business; therefore this Court held a company
not so constituted an abuse of the Companies’ Act and a mere trustee
for its principle shareholder, Salomon, who was on winding-up made
liable for the debts of the company. This view of the requirements
of the Act was, according to Mr. Palmer, in his work on Company
Law,! obviously erroneous and unsound; and the decision of the Court
of Appeals was unanimously reversed by the House of Lords in 1896,
on the ground that the company was regularly and properly consti-
tuted, inasmitch as there were seven members (the English Act
requires seven members, while the Dominion Act requires but five),
each of whom held at least one share, and that this was the condition,
and the sole condition, imposed by the statute; and it declared that
there was no foundation for the notion that such a company was irre-
gular because some or one of the seven members happened to hold a
relatively small, or relatively large, number of shares, or held them in
trust for the other member or members.

“The company attains maturity on its birth. There is no period
of minority—no interval of incapacity. I cannot understand how a
body corporate made capable by statute can lose its individuality by
issuing the bulk of its capital to one person, whether he be a sub-

' At p. 247,
* (1897) A. C, 22.
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seriber to the memorandum or not.  The company is at law a different
person altogether from the subscribers to the memorandum.” !

But the law will not permit the conversion of a business into a
joint stock company if it be for the purpose of defrauding creditors.
A merchant in insolvent circumstances formed a joint stock company,
he and his wife subscribing for all the stock, except a few shares,
which were allotted to three employees of his, these five forming the
directors. They then, as directors and shareholders, appointed him
manager for five years at a salary, and all his assets were assigned to
the company. It was held that the company was the mere alias and
agent of the assignor, and the assignment a fraud on his creditors, and

must be set aside, subject, however, to the rights of the creditors of
the company.?

2. Tllegal application of assets by company.— Although the share-
holders of a company may all be members of the promotor’s family,
and the first directors consist of the promotor and such others as will
do his bidding under all circumstances, and the articles of association
or act of incorporation give to the directors the very widest powers of
management, yet, in the face of all these devices for securing unani-
mous consent, the directors cannot vote to one of themselves, even
with the consent of all the other members of the company, presents
‘made from payments out of capital, or out of money borrowed by the
company for the purposes of its business for services alleged to have
been rendered to the company, and if made can be recovered back.
Nor has such promotor power to dispense with the sanction of the
company in general meeting to acts which the directors are not
authorized to do.® ““ A family company . . does not limit
its trading to the family circle. If it takes the benefit of the Aect, it
is bound by the Act as much as any other company.” 4

A registered company cannot do anything which all its members
think expedient, and which, apart from the law relating to incor-
porated companies, they might lawfully do. An incorporated com-

! Per Lord McNaughton in Salomon v. Salomon (1897), A. C., at p. 51; and

see R. 8. C., ch. 119, secs. 3, 68 and 78.

Palmer’'s Company Law, p. 33 ef seq.,
and cases there cited.

*Rielle v. Reld, 28 O. R., 497, citing In re Carey [1895], 2 Q. B., 624, and
distinguishing Salomon v. Salomon, supra.

"In re G. Newman & Co., 1 Ch. [1895], p. 674, 12 The Reports, 228,

+Per Lord McNaughton in Trevor v. Whitworth, 12 App. Cas., 409,
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pany’s assets are its property and not the property of the shareholders
for the time being, and if the directors misapply those assets by apply-
ing them to purposes for which they cannot lawfully be applied by
the company itself, the company can make them liable for such mis-
application as soon as any one properly sets the company in motion.!
The system of limiting liability was inaugurated not merely for the
benefit of the shareholders for the time being in the company, but
was intended also to provide for the interests of two other very im-
portant bodies; in the first place, those who might become shareholders
in succession to the persons who were shareholders for the time being;
and secondly, the outside public, and more particularly those who
might be creditors of companies of this kind.*

3. Carrying on business in the name of a company after incorpora-
tion, but before complete formation.—The Companies’ Act of British
Columbia® does not require that any capital stock should have been
subscribed as a preliminary to registration, though it does require that
in a company, the liability of whose members is limited to the amount
unpaid on their shares, the memorandum of association shall state the
amount of capital with which the company proposes to be registered,
divided into shares of a certain fixed amount;* but once registration is
achieved the persons who sign the memorandum of association become
a body politic and corporate in fact and in name.* It has been sought,
under somewhat similar acts, to evade liability in the carrying on of a
business by acquiring the certificate of incorporation in the regular
way, but stopping at that point and making no further efforts to pro-
ceed to the proper formation of a company, while all the time trading

'Ibid. Per Lindley, L. J. at p. 234 ; this view is measurably near to the
trust fund doctrine in vogue in the United States. It may be said to be the
same thing without the name. If the buyer of goods for his sole benefit
makes the purchase in the name of a corporation (not in good faith) organized
by him and having no real existence, though believed by him to be a valid
corporation, and gives in payment therefor a promissory note in the name of
such corporation, the seller may treat the note as void, and recover against
the buyer personally on the original contract for goods sold and delivered
(Montgomery v. Forbes, 148 Mass. 249.) Under our law while the letters
patent would be valid until annulled on Seire facias, yet the same result would
be arrived at by treating the company as his trustee.

?Per Lord Chancellor Cairns in Ashbury Ry. Co. v, Riche, 7 B, 1 App.
at p. 667,

*R. 8. B. C, ch. 44, 18ec. 11, 8.8, 6. * Sec. 20.
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as such, and cases have arisen in which persons purporting to act for
a company, as for example trustees, were subsequently found to be
using the name of a company which, although incorporated by regis
tration, had not been organized by the election of directors, allotment
of shares and other formalities required by the Act, and it was held
that they were personally liable upon these contracts upon the general
principle that an unauthorized agent, purporting to contract for a
principal binds himself; not the prineipal.! If the company has not
been legally organized, and its stock not subscribed or paid up, the
Attorney-General may obtain an injunction restraining those who are
using its name or exercising its powers.? This might also be a ground
of forfeiture of the charter.®

4. Transfer of private business to company.— But a case involving
the following condition of affairs must be distinguished from the
above. A sole trader being indebted to a creditor for money advanced
for the purpose of his business, formed a company to purchase (pur
suant to an agreement between him and the company) the business as
a going concern. The company was to assume his debts and liabili
ties. He was to be managing director. The memorandum of asso
ciation stated the objects of the company to be, inter alia, ** to mort
gage and generally otherwise deal with any part of the business,
property or undertaking of the company, to any person or persons,
for such consideration as the company may think fit.” Under the
articles the directors had “ power to borrow or raise money by the
issue of debentures or otherwise, as they may think fit.” One director
was to be a quorum. Debentures were issued to the creditor of the
vendor in satisfaction of his debt.

The Court held that such issue was within the powers of the
directors and was not without consideration; that it was not an im-
proper or irregular exercise of their powers in the interests of the
vendor individually and not of the company; and that it was not a
frandulent preference under the Companies’ Act.*

Firms financially embarrassed might derive some benefit from a

company formation, while the parties who compose the firm and trans-
'See the case of Wechselberg v. Flour City Nat, Bank, 24 U. S,, App. 308.
2Atty. Gen. v. Bergen, 29 N. 8. R., 136.
‘Dominion, etc. Co, v. Atty. Gen. of Can., 21 Can. 8. C. R, 72
¢Seligmas v. Prince, Ch. App., 1895, 12 The Reports, 592.
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fer the greater part of the assets thereof to the new company would
receive in payment all the stock of the corporation, and become its
sole stockholders, trustees and officers, If the company were to run
for two years before the members of the firm assigned, it would appear
that this period of time would relieve the members of any presump-
tion that they intended to defraud their ereditors! Then, in order
to secure the property sunk in the company, consisting principally of
real estate, it would appear this could be mortgaged even three days,
or thereabouts, before the assignment of the members of the firm,
without its being considered as an intent upon the part of the assigners
to hinder, delay or defraud their firm creditors.?

But as already stated, if it can be proved that the members of
an insolvent firm have transferred their stock in trade to a company
formed by them, for the express purpose of defrauding their creditors,
the transaction would be fraudulent as to existing ereditors, and the
property so transferred could be taken in execution as that of the
former firm.®

5. Transfer by one company to another.— Also would it be ultra
vires for one corporation to transfer all its assets to another, whereby,
through a mere change of name, an attempt is made to defraud credi-
tors, or which would operate a fraud.*

6. Property of company—* Trust Fund " doetrine.—I[Tpon the
question as to the illegal dissipation by a company of its assets, much
has been written concerning what is known in the United States as
the “ Trust Fund doetrine.” This doctrine has been much misunder-
stood and misapplied. But when rightly understood it would appear
to be such an equitable doctrine as would be applied in England or
any country whose system of law is derived from her. Mr. Justice
Bradly of the United States Supreme Court, said®: “ It is contended,
however, by the appellant that a corporation debtor does'not stand on

the same footing as an individual debtor; that whilst the latter has

'First Nat. Bank v. Wood, 8¢ Hun., 491, * Tbid.

“Rellle v. Reld, 28 O. R., 497; Booth v. Bunce, 33 N. Y., 139; San Francisco
& North Pac. Ry. Co. v. Bee, 48 Cal,, 398. See also Civil Code Que., Arts. 1082
ot seq.

‘Blair v. St. Louis, H. & K. Ry. Co,, 22 Fed. Rep., 36, 1032, Que. C, Code.

sGraham v. R. R. Co,, 102 U, 8,, at p. 160, Thompson Corp., sec, 650.
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supreme dominion over its own property, a corporation is a mere trus-
tee, holding its property for the benefit of its stockholders and credi-
tors; and that if it fail to pursue its rights against third persons, whe
ther arising out of fraud or otherwise, it is a breach of trust, and
creditors may come into equity to compel an enforcement of the cor-
porate duty. This, as we understood, is the substance of the position
taken. We do not concur in this view. It is at war with the notions
which we derive from the English law with regard to the nature of
corporate bodies. A corporation is a distinet entity. Its affairs are
necessarily managed by officers and agents, it is true; but, in law, it is
as distinet a being as an individual is, and is entitled to hold property
(if not contrary to its charter) as absolutely as an individual can hold it.

This tallies well with the remarks of Lord Justice Lindley' that
“ an incorporated company’s assets are its property, and not the prop-

erty of the shareholders for the time being

In a recent case the United States Supreme Court has held® that
a party may deal with a corporation in respect to its property in the
same manner as with an individual owner, and with no greater danger
of being held to have received into his possession property burdened
with a trust or lien.

The officers of a corporation act in a fidueiary capacity in respect
of its property in their hands, and may be called to account for fraud
or sometimes even mere mismanagement in respect thereto; but as
between itself and its creditors, the corporation is simply a debtor and
does not hold its property in trust, or subject to a lien in their favor,
in any other sense than does an individual debtor. Neither the insol-
veney of the corporation, nor the execution of an illegal trust deed,
nor the failure to collect in full all stock subseriptions, nor all toge-
ther, would give to the simple eontract creditors any lien upon the

property of the corporation, nor charge any direct trust thereon.®

7. Illegal division of assets among members of company.—Any
division of the assets of a company among its members which would

' Supra.

* Hollins v. Brierfield Coal & Iron Co., 150 U. 8., 371 (1893).

* Ibid. The same law is laid down in Lindley on Companies, at p. 278.
“It must be borne in mind that unsecured creditors of companies, whether
limited or unlimited, have no lien on their assets and cannot prevent a sale
or other disposition thereof.” (Citing Mills v. Northern Ry. Oo. of Buenos
Ayres Co,, 5 Ch,, 621,
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not leave enough to pay the creditors of the company, would prima
facie be a frand upon them, and all who had participated in the sums
80 divided, will be held liable therefor upon the winding-up by the
creditors’  Even those shareholders may be liable whose shares
appear upon the list as paid up.2  Were it otherwise, it would be easy
for shareholders to escape liability by posing as owners of nominally
paid-up shares, but the amount paid on which, by secret agreement
among themselves, would be refunded out of the capital in the form
of bonuses. But it would almost appear that there was an indirect
way of accomplishing the same end without liability, For instance,
where company A sold its business to company B, and the shareholders
in company A (who were fully paid up) took in payment shares in
company B, it was held that this was not a return of capital so as to
meke the shares no longer fully paid® But the Lord Chancellor
remarked in this case, that “ if there had been any colorable contriv-
ance for the purpose of withdrawing the property of the company
from claims to which it might be rendered available, although the
parties themselves might be bound by their acts, yet the transaction
might be impeached in favor of creditors.”

8. Sale and purchase of property of insolvent company—Lien.—
The mere fact of insolvency does not operate to fasten any specific
lien upon the property of the company so as to enable general and
unsecured creditors to reach corporate assets conveyed to a bond fide
purchaser unaware of the insolvency.*

In case of an absolute sale of all the property of an embarrassed
company, the purchase price, with respect to creditors, will stand as

'Chattanooga, etc. Ry, Co. v. Evans, 31 U. 8. App., 432, 454, 455. See also
Angus v, Pope, R. J. Q.,, 6 Q. B., 45.

“Stringer’s Case, 4 Ch,, 475 ; Murrough and Chamberlain's Cases, 16 Sol.
J., 483; Lord Digby's Case, 18 Sol. J., 184; Rance's Case, 6 Ch., 104; Haber-
shon's Case, 5 Eq., 286; Syke's Case, 13 Eq., 255 ; McDougall v. Jersey Im-
perial Hotel Co., 2 H. & M., 528, and see sec. 59 Comp. Act., sec. 38 Comp.

Clauses Act. and Provincial Acts,

3Cardiff Coal Co. v. Norton, 2 Eq., 558; affirmed, 2 Ch., 405. But this case
is not one which could be generally followed, it is rather applicable to the
peculiar circumstances attending it.

4Chattanooga R. R. Co. v. Evans, 31 U, 8. App., 432; 1032 et seg. Que. C.
Code.




USES AND ABUSES OF THE COMPANIES' ACTS. 57

a substitute for the property conveyed, and the creditors’ rights may
be enforced against that price.!
Where a purchaser of company property has no knowledge of

the insolveney of the company, and there is nothing in the transaction

caleulated to put him on his guard, he will, in most cases, be safe in
buying, though it appear that the purchase price or a part thereof is
to be distributed among the stockholders; but where such a purchaser
has knowledge, not only of the insolvency of the company, but also
of the fact that the stockholders thereof are to share in the distribu-
tion of the purchase price, he will be put upon enquiry and will be
chargeable with knowledge of the existence of unsecured creditors
of the company and with participation in the fraudulent application

of the company’s assets,®

9. Purchase by one company of shares in another.—A company
cannot, in the absence of express statutory authority become an incor-
porator either directly or indirectly through persons acting as its
agents or trustees, The word  persons ” used in our acts must be con-
strued as persons acting individually and not as representing a cor-
poration. It would, under ordinary cireumstances, be in violation of
the charter of an existing company to subseribe for shares in another
company and gssume the resulting liabilities.® Our Dominion Joint
Stock Companies’ Act has no express provision to meet the above case,
but the Joint Stock Companies’ Clauses Act* which governs com
panies incorporated by special Act, provides that “ No company shall
use any of its funds in the purchase of stock in any other corporation,
unless in so far as such purchase is specially authorized by the Special
Act, and also by the Act creating such other corporation.” The
Ontario Act prohibits this unless the directors have passed a by-law
authorizing it and which is sanctioned by at least two-thirds of the
shareholders.’

'Ibid. ; 2 Morawtz Corp., secs. 784, 789, 791; Bank v. Lumber & Manuf.
Co., 7 Pickle, 12,

‘Chattanooga, etc., R. R, Co. v. Evans, supra; 1032 et seq., Que. C. Code.

'See Central R. R. Co. v. Pennsylvania R. R. Co,, 31 N, J., Eq. 475; Great
Western Ry. Co. v. Metrop. Ry. Co., 9 Jur. (N. 8.), 662; Fx parte Contract
Corp., 3 Ch,, 105; Ex parte British Nation, etc., Association, 8 Ch. Div., 679;
Pauly v, Coronado Beach Co., 56 Fed. Rep., 428 ; Thompson Corpor., sec. 1102,

‘R. 8. C,, ch. 118, sec. 41. *R. 8. 0., ch, 191, sec, 82.

o~ T
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10. Members of one company may form a new one—Construction
companies.—But if it is beyond the provinee of one company to form
a new company with the same members and using its funds to sub-
scribe for the shares therein, yet there would be nothing to prevent
the individual members of a corporation from forming themselves
into a new company provided they use their private funds for the
purpose. Such a proceeding would merely require that a more care-
ful scrutiny be made of their dealings with each other, where the inter
ests of outside parties are affected.!

Advantage is now very frequently taken of these proceedings
to form construction companies, which perform for a corporation what
the corporation does not wish to do itself. The members of the con-
struction company are generally members of the company for which
the construction is required. A high authority has recently held
that the fact that the stockholders in two corporations are the same
persons does not operate to destroy the legal identity of either cor
poration.* Nor does the fact that one corporation exercises a con-
trolling influence over the other, through the ownership of its stock
or through the identity of stockholders, gperate to merge the two
corporations into one or make either the agent of the other.®

11. Directors making contracts with company.—It is a settled
principle that contracts will be viewed with suspicion when made by
a corporation with the directors themselves, ‘they acting on
both sides of the bargain® and the same principle will apply
when directors of a company form themselves into another
company for the express purpose of making contracts with the former.
Contracts by directors with their company are not void, but only
voidable, either at the election of the corporation or of third parties
who have had their security thereby impaired.> Under our Dominion
Railway Aect,® directors are prohibited from entering into contracts

! Davidson v. Mexican Nat. Ry. Co., 58 Fed. Rep., 653.
‘Richmond Construction Co. v. Richmond R, R. Co,, 31 U. 8. App., 704;
Davidson v. Mexican Nat, Ry. Co., supra; Central Trust Co. of New York v.

Bridges, 16 U. 8. App., 115,
3 Ibid.

{McGourkey v. Toledo, ete.,, Ry., 146 U, 8., 536.

5 Ibid. Foster v. Oxford, ete. Ry. Co., 13 C. B.,, 200; Aberdeen Ry. Co. v.
Blaikie, 1 Macq., 461 (H. L.); Flanagan v. G. W. Ry., 7 Eq., 116.

68ec. 57, (Act of 1888); Aberdeen Ry. Co. v. Blalkie, supra.
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other than those specially mentioned, either directly or indirectly,
with the company they represent. Most of our Companies’ Acts do
not contain such a clause,' but the English Companies’ Clauses Aect
has a similar provision and its effect upon contracts made in violation
thereof is the same as at common law.? If the directors of such a
company should wish to participate in a contract for the construction
of the railway upon terms very advantageous to themselves, they
would merely have to form and become the principal shareholders in
a joint stock company for the construction of the road. The contract
entered into by the promotors of the construction company who would
be the appointees of the railway directors would be practically ratified
by themselves, and made upon their own terms.

If such a contract is ratified by the company as a whole, who is
to complain of it? Companies are often formed in this country for
the construction of railroads, not as purely commercial undertakings
and not constructed wholly and chiefly with subseribed capital, but
chiefly upon the security of government or municipal subsidies or
both. The subscribed capital being necessarily small, is all taken up
by the incorporators of the company who constitute themselves
directors.

Now, if such a company, instead of doing its construction work
by forming a separate construction company in which its directors
might be the principal shareholders, should give the contract to a
railroad contractor upon condition that the contract price should
include the price of shares transferred by the contractor to some of
the directors, and a bonus or commission amounting to a large sum
to one of them, this contract would be ultra vires, at least as regards
the illegal amount therein included, and could not be ratified by the
company either by its then directors or by its then sharcholders®  To

that extent it would be absolutely void.

!Under the British Columbia Act this is a ground of disqualification of
a director. R. 8. B. C,, ch, 44, schedule first, Table A., sec. 57.

* Foster v. Oxford ete. Ry. Co.; Aberdeen Ry. Co. v. Blalkie, supra. “The
rules which govern fiduciary relations are equitable rules, unknown to the
English Courts of common law, consequently in a case determinable by those
equitable rules, the decision of a Court of Common Law, when opposed to
them, must be disregarded.” Aberdeen Ry. Co. v. Blaikie, supra.

S Charlesbois v. Delap, 26 Can, 8, C. R., 221; and see Mann v, Edinburgh
Northern Tramway Co. (1893), App. Cas., 69.
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But in such a case, although the company cannot ratify the con-
tract, yet apart from fraud or collusion, it would appear that it can
allow judgment to go against it by consent; such judgment is as bind-
ing upon the parties as one obtained after a contest, and will not be
set aside because the transaction was beyond the power of the com-
pany.! The judgment forms a new obligation having a character
of its own, and the effect must be the same whether the claim sued
on is ultra vires of not. It is not ultra vires for a company to pay
the amount of judgment recovered against it.?

It would thus appear that while any direct application of moneys
of the company for a purpose not authorized by the charter is wholly
ultra vires, and not subject to ratification by the members of the com-
pany,® yet an indirect application thereof could be the subject of rati-
fication by the company, provided it were not fraudulent.

12. Powers possessed by companies— Necessary powers—Con-
venient powers.—As a general rule for determining what acts are
within the corporate powers and what are not, it may be stated that
a corporation possesses not only powers specifically granted in terms
by its charter, but also such powers as shall be necessary to the exer
cise of the powers so enumerated and given. The unexpressed and
incidental powers possessed by a corporation are not limited to such
as are absolutely or indispensably necessary to enable it to exercise
the powers specifically granted. =~ Whatever incidental powers are
reasonably necessary to enable it to perform its corporate functions
are implied from the powers affirmatively granted; but powers merely
convenient or useful are not implied if they are not essential, having
in view the nature and object of the corporation.*

Questions similar to these have lately occurred with some fre-
quency in the United States and in one recent case the Supreme
Court of the United States was much divided as to its solution.® It

L Ibid.
“ Ibid, per King, J., at p. 248, citing Balkis Consol. Co. v. Tomkinson
[1893], A. C., 407,

‘Ashbury Ry. Carriage & Iron Co. v. Riche (H. L. 1875), 7T E. & L, App.
653; Mann v. Edinburgh Northern Tramway Co. (1803), App. Cas., 69;
Charlebois v. Delap, Supreme Court, 1895, 26 Can. S. C. R, 221.

‘People ex rel, Tiffany v. Campbell, 144 N. Y., 166; and see Charlebols
v. Delap, 26 Can. 8. C. R., 221; Ashbury Ry. Co. v. Riche, 7 E. & L. App., 653.

S$McGourkey v. Toledo & Ohio Ry., 146 U. 8., 536.
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was agreed by the Court that any arrangement by which directors of
a corporation become interested adversely to the corporation in con-
tracts with it, or organize or take stock in companies or associations
for the purpose of entering into contracts with the corporation, or
become parties to any undertaking to secure themselves a share in the
profits of any transactions to which the corporation is a party, are
looked upon with suspicion.! In applying these principles to the
particular case before the Court, the Chief Justices and Mr. Justice
Brewer dissented from the opinion of the majority., In its briefest
form the case was that directors of a railroad company organized them
selves into a kind of “ syndicate,” for the purpose of purchasing or
leasing rolling stock to equip the road, by means of that kind of con
ditional sale or lease called a “ car trust.

To raise money for the construction and equipment of the road,
they put a mortgage on the road, covering its after acquired property.
Stating the case roughly, the Court held that the mortgagees had the
right to impeach the arrangement by which it was sought to give such
a lien or title to the holders of the “ Car trust certificates ” as would
prevent the mortgage from attaching to the rolling stock so procurcd,
and that it was fraudulent in law, although possibly not so in faet, as
to such mortgagees,

13. Carrying on a business after its sale by means of a company
formation—Legal and equitable title to patent right.—If a person,
engaged in a special business, sells out that business, and binds himself
not to carry on a similar one under such conditions as not to be against
publie policy, he cannot, as a means of avoiding this undertaking,
form a company to carry on such business, when he is the principal

1

stockholder and president and business manager;* nor could he ¢
others to carry on a similar business.® Such a company will be en
joined from earrying on the business.* In the Province of Quebee
an injunetion would be granted,® and this would appear to be the
remedy at common law.® The mere fact that a person has contracted

! Ibid,

* Beal v. Chase, 31 Mich., 490.

8 Ibid. Beal v. Chase, supra.

«Parnell v. Dean, 20 Can. L. T., 119,

6 Can. Paint Co. v. Johnson, R. J. Q. 4 8. C,, 253; Que. C. C. P,, 957 et scq.
6 Ibid. Parnell v. Dean, supra.
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! to sell a patent right to one does not affect the title of a corporation
to whom he actually transfers such patent; it would only do so where
the corporation had had notice of the equities of the other party, and
a decree will be granted the corporation to restrain the other from
making use of the patent.!

! Davis ete, Co. v. Davis ete. Co., 20 Fed. Rep., 699,

e ——— it S 3
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CHAPTER V

CAPITAL

1. REQUIREMENTS OF THE COMPANIES
ACTS AS TO CAPITAL STOCK.

2. AMOUNT OF CAPITAL REQUIRED TO
BE SUBSCRIBED, APART FROM THE
AUTS, TO JUSTIFY A COMPANY IN
STARTING BUSINESS,

3. CAPITAL A TRUST FUND FOR CREDI
PORS,

{. PROVISION THAT BUSINESS SHALL
NOT BE COMMENCED TILL A CERTAIN
AMOUNT IS SUHSCRIBED.

5. CONDITIONAL OR VOIDABLE SUB
SORIPTIONS NOT TO BE COUNTED TII
PAID IN

6. MEANING OF TERM CAPITAL
STOCK " — NOMINAL, ISSUED AND PAID
UP CAPITAL — BORROWING ON SECURITY
OF CAPITAL.

7. HOLDERS OF SHARES CONSTITUTE
COMPANY,

8, ISSUR OF SHARES AT A DISCOUNT ;
LEGALITY AND EFFECT OF,

0. PAYMENT OF SHARES ; BY CASH OR
OTHERWISE.

10, CREATION AND ISSUE OF PREFER
ENCE STOCK
ITIES.

LEGALITY AND FORMAL

11, SUB-DIVISION OF SHARES,
12, INCREASE OF CAPITAL STOCK.
13. REDUCTION OF CAPITAL STOCK.

8100K

4. PAYMENT OF DIVIDENDS AND
IMPAIRMENT OF CAPITAL— LOSS ON
CAPITAL ACCOUNT FIXED CAPITAL
FLOATING OR OIRCULATING CAPITAL,

SHAREHOLDERS WHO ACQUIE-CED
IN PAYMENT OF DIVIDENDS OUT OF
CAPITAL CANNOT COMPLAIN,

16. PAYMENT OF INTEREST TO SHARE
HOLDERS,

17. FORFEITURE OF SHARES; WHEN
PERMISSIBLE — LIABILITY OF HOLDER
DISPOSAL OF SUCH SHARES — FORMAL

ITIES.

18. DISTINCTION BETWEEN CANCEL
LATION OF SHARES AND CANCELLATION
OF SHARE CERTIFICATE,

19. WITHDRAWAL OF SHAREHOLDER
— SURRENDER OF SHARES — SURRENDER
AS COMPROMISE,

20. DIRECTOR MAY ACCEPT A TRANS
FER OF SHARES TO HIMSELF,

21, REDUCTION OF CAPITAL BY TRANS
FER TO “DUMMIES" — LIABILITY OF
DIRECTORS — ENGLISH LAW,

22, DEVICES TO ACCOMPLISH REDUC
TION OF CAPITAL.

23. PURCHASE OF SHARES ON STOCK
EXCHANGE THROUGH AGENCY OF A
BROKER—" BUCKET SHOP" TRANSA(

0 INDUCE THE PUR-

CHASE OF SHAR

1. Requirements of the Companies’ Acts as to capital stock.—
Under the Companies’ Act (D) the notice of application for letters

patent must state the proposed amount of its capital stock, which, in
the case of a loan company, must not be less than one hundred
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thousand dollars.' This capital stock is the nominal capital of the
company and usually represents the amount supposed to be necessary
to carry on its business with success,

The notice must also state the number of shares into which the
capital is to be divided, and the amount of each share.? In the Acts
incorporating companies by letters patent the petition must shew the
amount paid in upon the stock of each applicant, and the manner in
which it has been paid in, and how it is held for the company.® It is
also, under most of the Statutes, required as a condition precedent
to the granting of the letters patent that the ag ate of the stock so
taken shall be at least the one-half of the total amount of the proposed
capital stock of the company, and that the aggregate paid in thereon

must be at least ten per cent.* The exceptions are the Provinces of
Ontario, Manitoba and British Columbia, but in regard to the
Provinces of Ontario and Manitoba at least there is always the safe-
guard that the petition must be approved by the respective Lieutenant-
Governors. The British Columbia Act has no requirements as to the
amount of capital to be subseribed or paid in; but the memorandum
of association of a company limited by shares must state the amount
of capital with which the company proposes to be registered, divided

' R. 8. C, ch. 119, sec. 4 (d); The Provincial Acts do not contain the pro-
vigion relating to Loan Companies.

In New Brunswick the capital stock must not be less in any case than
$2000, actually subscribed, (56 Vie,, ¢. 7, sec. 4 (d). In the other provinces no
statutory limitation.

* R. 8. C,, ch, 119, sec. 4 (¢). Say for instance, capital $100,000, divided
into 1000 shares of $100 each.

*R. 8. C,, ch, 199, sec. 5 (2). The New Brunswick Act requires that if
the amount is paid in by transfer of property, the petition must contain a
brief description of the property so transferred. Sec. 5 (4).

An Act incorporating the N. W, Transit Co,, enacted that,it should not
be lawful for the company to proceed with their operatibns under the Act
until £50,000 of the capital stock should have been subscribed, and ten per
cent. paid thereon subsequently, and before such subscription or payment, a
proposition was ‘made by one C. to certain stockholders that C. should sell
his steam vessel to the company for £5,000, and that the steamer should be
taken as payment of ten per cent,'on the £50,000. This was acceded to and
carried out in compliance with a resolution of the company.

Held, an evasion of the Statute, and the company were restrained from
proceeding with their operations until the conditions of the statute had been
complied with. (Howland v. McNab, 8 Grant's Ch., 47.).

¢ But the New Brunswick Act has no provision as to the amount paid in
on the stock so taken, but it has another provision that the capital shall not
be less than $2000, actually subscribed; 56 Vic., ch. 7, 8. 4 (d).
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into shares of a certain fixed amount. When the memorandum of
association is delivered to the Registrar of Joint Stock Companies,
the latter shall retain and register it,* and once registered the incor
poration is complete.”

2. Amount of capital required to be subscribed, apart from the
Acts, to justify a company in starting business.—We Lave already
touched upon a case where it was sought to do business under Acts
similar to that of British Columbia without the company having been
properly organized by the subseription and allotment of shares, &0 that
the promotors might avoid liability as holders of unpaid shares.*
Where no provision is made in the statute as to the amount of capital
required to be subseribed before commencing operations and none is
stated in the charter,—it is competent for a company to commence
business before the whole amount of the nominal capital hes been sub
seribed and all the shares allotted.® Tt would appear to be diffienlt
to state just what amount is necessary to justify the company in pro
ceeding to business and to prevent subseribers from having an excuse
for not paying calls. The guestion to be decided is whether the sub
scription of the shareholder seeking relief has been obtained by fraud
and misrepresentation as to the company’s capital.  Subseribers know,
however, that when the “eapital ” of a company about to be formed or
just formed, is spoken of, the nominal capital is meant, and not the
amount of cash in the company’s treasury. -In estimating the resources
of the company, however, the basis is the subscribed capital as it is
assumed that this will be available as required for the business of the
company. It would only be necessary, therefore, that the subseribed
capital should be commensurate with the requirements of the business
for which the company has been formed.

It has been held that a company is not entitled to commence
business with a capital wholly inadequate; and when only 900 out

of 25,000 shares had been allotted—the first issue being fixed at

12,500 shares—an allottee of 200 shares was entitled to the return of
his deposit, and the removal of his name from the register,®

'R. 8. B. C, ch, 44, sec.'11 (6). Ibid. Sec. 19,
Ibid, Bec. 20, ¢ Supra, ch, 4, p. 4
» MeDougall v. Jersey Hotel Co., 2 H. & M., 528,
6 Elder v. New Zealand Land Co., 30 L. , 285, and see Lyon's case, 36
Heav., 646; Hawkins' case, 2'K. & J., 263,
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3. Capital a trust fund for creditors—But the insufficiency of a
subscribed capital is a question in which outsiders are even more inter-
ested than the members of a company. The capital becomes a fund
to which creditors must look for the satisfaction of debts. It is a
substitute for an individual liability, and constitutes a trust fund for L
the benefit of ereditors.! In an English case* where a company was P
advertised as having a capital cons’sting of 30,000 ghares of £1 each
| to be paid up in full, and professing therefore to have a capital of
| £30,000, the parties connected with it thought fit to proceed as coal-
merchants with an actually subseribed capital of £2,238, of which
not much more than £2,000 had been really paid up. Vice-Chan-
cellor Malins used the following language: “ Now, whether in the
process of winding-up I shall be able to find the means of making the
four gentlemen whose names appear in this list as directors of this
company pay Mr. Webb, their clerk, in full, as well as these coal mer-
chantz, the present applicants, to whom the company became indebted
under circu:nstances which, I think, fell little short of fraud, 1 know i
not; but this I know, that I will try very hard to do so. 1 think if
a captain, a major and two others will commence business, calling
themselves a company with limited liability, clearly with an intention
of not paying their debts, it is very much fo be regretted if the law
dov. not possess some means of making them pay. Some time since,
in a somewlat similar case, a major applied to me personally in Cham-
bers to be allowed his claim for salary due at the rate of £1,000 a
year as manager of a company which had been carried on with only
one-fifth of its nominal capital, and I then laid down the rule, which
I shall always adhere to, not only that I would never allow remunera-
tion to persons in that position, but that I would, if possible, make
them pay themselves, and that is my fixed determination.”

-1~, -

4. Provision that business shall not be commenced till a certain
amount is subscribed—Acquiescence on part of shareholder.—So far as
the shareholders are concerned, they can and should protect them-
selves by a provision in the subseription form, the charter or the
articles of associaticn that until a certain amount of capital has been

1 Wechselberg v. Flour City Nat. Bank, 24 U, 8. App., 308; Harris v. The
Dry Dock Co., 7'Grant’'s Ch., 450; and see Phillips v. Royal Niagara Hotel
0o., 25 Grant’s Ch,, 358,

2In re Imperial Steam & Household Coal Co., 37 Law Journal (Ch), 517,
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bona fide subseribed for, business shall not be commenced. Such a
provision is valid between the shareholders,! and it has been held to be
good as against third parties® It would be binding on all parties,
because it forms one of the conditions of the subseribers’ contract with
the company.

Anything amounting to acquiescence or laches on the part of the
shareholder would prevent him from objecting to the insufficiency of
subseribed capital.®  But if nothing in the contract of subscription
nor the general act requires that a certain amount shall be subseribed
before commencing business, it would be no defence to an action for
a call that a small or even an insignificant amount of the shares have
been taken up.* If there is no such restriction which prevents the
incorporation, the company so soon as duly incorporated has power
under the Act to make calls.

5. Conditional or voidable subscriptions not to be counted till
paid in.—Conditional subscriptions, the condition to which has not yet
been performed by the company, are clearly not to be counted for
the purpose of affording protection to shareholders and creditors;®
nor are those of married women, minors or persons of unsound mind,’
unless actually paid in; nor those of insolvents, unless at the time of
subscribing they were apparently able to pay the subseription,” and
it has been so held in regard to subseriptions payable by their terms
in labor or materials or contract work.® The decision in each case
would turn upon an interpretation of the terms of the agreement with
the shareholders.

! North Stafford Steel Co. v. Ward., L. R. 3, Ex. 172, See also Dominion
ete. Co. v. Atty.-Gen. of Can,, 21 Can.'S. C. R,, 72; No. Sydney Mining ete. Co.
v. Greener, 31 N. 8. R., 41,

* Plerce v. Jersey Waterworks Co., L. R. 5, Ex. 209.

* Sharpley v. Louth Ry. Co., 2 Ch, Div., 663; Rooper v. Bast Norfolk
Tramway Co., W, N., 1874, 172, 178,

* Ornamental Pyrographic Co. v. Brown, 2 H. & C., 63; McDougall v.
Jersey Hotel Co., 2 H. & M., 625; Lyon's case, 35 Beav., 646,

* Troy & G. R. R. v. Newton, 74 Mass, 596; Oskaloosa Agri. Works v.
Parkhurst, 54 Towa, 357; Cabot & W. 8. B.'v. Chaplin, 60 Mass., 50.

* Phillips v. Covington & Cin. Bridge Oo., 2 Metu. (Ky.), 219.

" Lewey's ‘Island R. Co. v. Bolton, 48 Maine, 451; Salem M. D. Corpora-
tion v. Ropes, 26 Mass., 187.

* New York H. & N. R. R. Co. v. Hunt, 39 Conn., 75; Troy G. R. R. Co.
v. Newton, 74 Mass., 596; Oldtown Lincoln Ry. Co. v. Veazie, 39 Maine, 571.
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6. Meaning of term “capital stock,”—nominal, issued, and paid-up
capital—Borrowing on security of capital.—Before entering upon the
questions affecting the capital stock of companies it may be well to
consider the meaning of the term * capital stock ” as used in our Com-
panies’ Aete. The word “capital” may have three modifications, viz :
1st, nominal capital; 2nd, issued capital; 3rd, paid-up capital.

The nominal capital is a stated sum which the incorporators agree
will be the utmost limit apparently necessary for the proper carrying
out of the object of the company. It is the amount authorized to be
issued under the terms of the incorporation, and the directors are
empowered to receive subscriptions to that amount. For the purpose
of obtaining these subscriptions, the nominal eapital is divided into
shares, but which, strietly speaking, are not shares at all at this stage;
they are merely a power to issue shares.  But inasmuch as the shares
go into effect as such at the moment of issue, they may be dealt with
and sold by those having the power to issue them in the same manner
as if they were things in existence. It is not an uncommon thing for
a company to consider that when it ha. a power of issuing capital, it
has a right to treat it as capital. But a company has no right to treat
its uncalled-up capital as part of its funds and property, nor to use the
same as security in borrowing money. The expression “capital not
called up” has been interpreted to mean not only shares issued on
which all the calls had not been made, but also shares which had not

been issued.  In one case the company was specially authorized by
its incorporation to use capital not paid up as security.,! The com-
pany may, however, agree by contract to issue its unissued stock in
such a way that the creditor will receive the proceeds, and to this
extent it may be considered as a security.

So far as creditors are concerned, their security is in the issued
capital stock which has not been paid up, and in the proceeds of the
paid-up shares which have produced the cash capital of the company.?

' English Channel Steamship Co. v. Rolt, 17 Ch. Div., 715,

* Per Lord Halsbury in Ooregum Gold Mining Co. v. Roper, 1892, App.
Cas., at p. 133, In the same case His Lordship said “what is the nature of an
agreement to take a share in a limited company ?...... It is an agreement
to become liable to pay to the company the amount for which the share has
been created. That agreement is one which the company itself has no
authority to alter or qualify, and I am therefore of opinion that........ the
company were prohibited ...... from doing that which is compendiously
described as issuing shares at a discount.”

.-

—é
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But in many cases, probably in most, a company does not issue the
whole of its authorized capital. In this event it determines upon a
certain issue of shares of its capital stock or secures as large a sub-
seription as is sufficient in its estimation for the present needs of the
company.  This when subseribed and allotted is * issued capital,”
and the balance ** unissued capital.” Whatever is paid up on this

issued capital from time to time constitutes the * paid-up capital.”

7. Holders of shares constitute company.—The holders of the
issued shares constitute the company, and are the real owners of the
whole concern.  The company is considered the owner of the unissued
shares,! although not strictly so, for a whole body cannot be a member
of itself.?

8. Issue of shares at a discount, legality and effect of.—Three of
our Companies’ Acts, viz. : the Dominion,® New Brunswick,* and
Manitoba? Aets, as well as the Reilway Act,® contain a provision relat-
ing to the allotment and sale of the unissued stock of companies, which
has given rise to considerable confusion and difficulty. Their pro-
visions are all, in effect, the same as the Dominion Act, which says :
“No by-law for the issue, allotment or sale of any portion of the
unissued stock at any greater discount or at any less premium than that
which has been previously authorized at a general meeting . . .
shall be valid or acted upon until the same has been confirmed at a
general meeting.”  The Manitoba Act does not contain the word
“unissued " before the word

stock,” but it most probably contem-
plates unissued stock, as it deals with the sale of such by the company.”

The question whether a company incorporated under our general
acts can issue or sell any part of its unissued stock at a discount gives
rise to much difficulty, and has not yet in this country, been squarely
pronounced upon by the Courts, To “issue shares at a disconnt”
means to issue shares as fully paid up upon which any less amount
than the nominal value thereof has been paid. In England it is pretty
well settled that a company cannot issue its shares at a discount under
the Acts of 1862 and 1867, and the liability of the member continues

' York & Midland Ry. Co. v. Hudson, 16 Beavan, 485; so all unpaid calls,
see Webb v. Whiffin, L. R. 5, H. L., 711; Morris’ case, 7 Ch., 200; and sec. 35,

(2) Dominion Act; R. 8. C. ch. 119, *1 Morawetz, sec. 288,
3R. 8. C,, ch. 119, sec. 356 (2). ¢N. B, 56 V., ch. 7, sec. 37,
*R. 8. M., ch. 25, sec. 30 (b), (7). 01888, ch. 29, sec. 83 (d).

"The Quebec Mining Companies’ Act, 63 Vie. (Q.), cap. 33, expressly pro-
vides for the issue of shares under par.
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as long as anything remains unpaid on his shares.! The English Acts,
however, a-e different from ours in this respect. See. 7 of the Act of
1862 declares the liability of members to be limited to the amount
unpaid on their shares, or to such amount as, by the memorandum of
association, they undertake to contribute on a winding up. Our Act
contains no such provision respecting the classes of companies to be
registered, though it declares their liability to be limited to the amount
unpaid on their shares.* The English Acts further contain no pro-
vision similar to the proviso of sec. 35 of the Dominion Act above
cited; so while English decisions under these Acts may be of assist-
ance in interpreting our Companies’ Aects, they cannot be taken as
definite authorities.®

Has a company incorporated by letters patent under the
Dominion Companies’ Act power to issue any of its shares at a dis-
count, and if so, what would be the position of the holder of such
shares? In sanctioning the principle of limited liability, the legis-
lature has been careful to secure that the limited capital should be
a reality, not a sham,* and there is nothing in our Aects which can be
held to authorize the directors of a company to destroy its capital
stock, and thereby nullify the checks and guards which the legisla-
ture has wisely provided in order to the protection of the public
interest.® But sometimes it is necessary to obtain fresh capital to
save a company from financial embarrassment, and when new stock
is put on the market, the public will only purchase at a price below
the par value. Would the issue in such a case be valid? There is
nothing in the Companies’ Act which gives the right, in o many
words, to companies to issue their stock for a price below its nominal
value. Section 35 states when a by-law by directors to issue stock
at a discount will not be legal; the question is, will a by-law to issue
stock at a rate of discount previously authorized by the shareholders,

or at a rate below that previously authorized if confirmed at a gereral

' In re Railway Time Tables Pub. Co. [1895], 1 ch., 2565; Ooregum Gold
Mining Co. v. Roper [1892], A. C., 1256; Palmer Comp., p. 78; Walsh v. N. W.
Blectric Co., per Bain, J., 11 Man,, L. R., at p. 649.

* R. 8. C, ch. 119, sec. 54.

* Walsh v. N. W. Electric Co. supra, per Killam, J., at p. 641 and per
Bain, J., at p. 649.

* Palmer Comp., p. 78.

* Per Sedgewick, J.,, in Walsh v. N. W. Electric Co., 29 Can. 8. C. R,, at
p. 48; see also Georgian Bay etc. Canal Co,, 29, O. R., 358.

—
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meeting, be wultra vires of the company? The question has been
indirectly touched upon by our Courts recently in the case of Walsh
v. The N. W, Electric Co.' The directors of a company incorpor-
ated by letters patent under the Manitoba Joint Stock Companies’
Act? passed a resolution that all the unsubseribed capital stock of the
company should be handed over to two trustees, who were also direc-
tors, as fully paid up and noi-assessable, to be disposed of as they
might see fit, in order that an agreement with certain persons who
were said to have advanced money to ‘the company might be carried
out; and accordingly they directed the issue of 900 shares to these
two trustees as fully paid up. No such agreement as that set forth
in the resolution was ever even contemplated, nor was any money
advanced. At a meeting of the shareholders subsequently held,
this resolution was confirmed and incorporated in the by-laws of the
company. The directors then issued a certificate to the effect that
the two trustees were entitled to 900 shares fully paid up and non-
assessable and travsferable in the books of the company in person or
by attorney on surrender of the certificate. Before the issue of this
certificate, the company had contracted with the Edison Company
for certain patents in consideration of which, besides a certain sum
in cash, the company agreed to deliver to the Edison Company 200
fully paid-up shares, agreeing at the same time that the remaining
600 shares should be issued only after full payment in cash. At a
meeting of directors a few months later, the board ratified the allot-
ment by the trustees of portions of this stock to various persons at
different prices per share, and on different terms of payment, includ-
ing 160 shares to the wife of one of them at a discount of 80 per cent.;
and certificates for fully paid-up shares were duly issued to them.
On the shareholders becoming aware of these facts, and the company
being financially embarrassed, calls were made on these persons for
the difference between what they had paid and the par value of the
shares. All complied except Mrs. Walsh, wife of one of the said
trustees, and who held 160 shares. Her stock was then declared for-
feited.  Action was then brought by her to have the com-

pany’s register amended to show her the holder of the said

' 29 Can, 8. C. R. 33, reversing Q. B, Man,, 11 Man. L. R., 629,
* R. 8. M,, ch. 25.
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stock, or to recover from the company the price she had paid
for the same. The case was tried before Tayvlor, C.J., who dis-
missed plaintiff’s claim.  On appeal to the Manitoba Queen’s Bcneh,
this judgment was vnanimously reversed, the Court holding that the
company had power to issue shares at a discount; that the directors
\.cre given extensive powera in the menagement and the making of
contracts for the company;' that directors might allot shares as by
by-law or otherwise they might ordain;® that they had no power to
allot such stock at a greater discount than that which had been
previously authorized by the shareholders® but that this restriction
only limited the power of directors when the shareholders had actu-
ally fixed a price for the shares; tha. it merely enabled the share-
holders to limit the powers of the directors if they saw fit to do so.*
the Court, therefore, decided that the directors if acting bond fide,
had power to issue the shares at a discount, and that the company
could affirm or repudiate the action of the directors as it chose.”
Further, even the counsel for the company did not contend that the
issue at a discount was wltra vires of the eompany, but urged “ the
statute means that no shares shall be issued at a discount, unless pre-
viously authorized or afterwards ratified.” * In the Supreme Court’
the decision of the Queen’s Bench was reversed by the majority of
the Court;® but on the ground: 1. That the directors had no power
to make such allotment without the sanction of a general meeting of
the shareholders; 2. That the by-law and resolutions of the directors,
operating unequally towards a certain class of shareholders and being
frandulent with regard to the Edison Company, were ultra vires of
the company. On the question of the right of snch a company to
issue stock at a discount, the Court did not pronounce, thongh Sedge-
wick, J., in delivering the judgment for the majority, seemed to
doubt the power of the company to do this. e said, after quoting

' Sec. 30, R. 8. M., ch. 25, similar to sec. 35, R. 8. C., ch. 119,

Sec. 33, R. 8. M., ch. 25, similar to sec. 26, R. 8.C., ch. 119.

Sec. 30 (), R. 8. M., ch. 25 similar to sec. 35 (2), R. 8. C,, ch, 119,
* At pp. 644 and 645, 11 Man, L. R,

% Sec, at pp. 646 and 648 and 649. Ibid.

© Sec. at p. 637, Ibid.

' 29 Can. 8. C. R, 33.

* Taschereau, J., dissenting, considered the reasoning of Killam, J., of
the Man. Q. B. unanswerable,

=7




"3

CAPITAL STOCK. 73

the above cited clanse' ; “ This proviso doubtless gives rise to some
difficulty, and at first sight would seem to lead to the conclusion that
the legislature did suppose that the company might sell its stock at a
discount without special anthorization, and enacted this particular
clause under the impression that such was the law. There is no
other provision in the statute indicating this intention except as may
be inferred from the power of allotment:  But the word * allotment ”
has no connection whatever with the amount to be paid for stock,
but only with the number of shares which may be issued to this or

that individual altogether irrespective of the consideration to le paid

e
for it. So that there being no conveyance of direct power to the
directors, the proviso must refer either to cases where possibly the
letters patent themselves give authority o issue stock below par (on

the legality of which T do not express an opinion), or to cases where

the company incorporated under the General Act may have had
special power conferred upon it by Special Act, or it may possibly
refer to cases where before issue of stock a general meeting had deter-
mined upon the amount below par at which the stock should be sold,
and the proviso limits the power of the directors to issue below that
amount except under the specified conditions. But whatever the
draftsman of this clause or the legislature which passed it had in
view, I am perfectly satisfied that it cannot be held to authorize the
directors of a company to destroy its capital stock, as they have here
to some extent attempted to do, and thereby nullify the checks and
guards which the leg
tection of the public interest

lature has wisely provided in order to the pro-

Again, the same Judge says :—
“ Whether this transfer to the directors and their wives at eighty
per cent. below par was legal or not, it was especially flagititious
because of the existence of the agreement between the appellant
company and the Edison Company.” ®

It should be pointed out, however, that too much importance must
not be attached to the dicta of the judges of the Manitoba Queen’s
Beneh in regard to the issue of shares at a discount under the
Dominion Companies’ Aect, for the reason that the conclusion of these
judges that the decisions under the English Companies’ Acts do not
apply to cases arising under the Manitoba Aet, and that the latter

! Similar to sec. 35 (2), R. 8. C,, ch. 119.
* At p. 48, T AL p. 44,
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Act permitted the issue at a discount, was partly based on the fact
that it contains no provision similar to sec. 25 of the English Act of
1867.) Whereas see. 27 of the Dominion Aect, to the effect that
every share shall be deemed to have been issued and to be held gubject
to the payment of the whole amount thereof in cash, unless otherwise
agreed upon by a contract in writing which is to be filed with the
Secretary of State at or before the issue of such shares, is virtually
the same as see. 25 of the English Aet, substituting “ Secretary of
State” for “Registrar of Joint Stock Companies.” Possibly had a simi-
lar clause been in the Manitoba Aet, the conclusion of the judges of
the Queen’s Bench would have been different.

In an Ontario case* a company’s act of incorporation contained a
: provision similar to section 35 of the Dominion Companies’ Act. The
1 directors passed a resolution that ** the holders of the original stock
] in the company shall be allowed a discount thereon of eighty per
! cent.” The directors’ proceedings were subsequently confirmed by
" the company, and the original stock declared by it to be paid up.
| McLennan, J.A., said® : “ The only authority for allowing a dis-
count on the original capital is section 12 (similar to section 35 of b
the Dominion Aect). This section, no doubt, if not expressly, at all
events by implication, authorizes the allotment or sale of stock at a
discount, but what was done here was neither an allotment nor a sale.
The shares referred to had been allotted or sold long before at par,
and not at a discount; and the several shareholders were liable to pay
the whole of the amount still remaining unpaid whenever called upon
s0 to do; and the by-law in question was in effect an extinguishment
without any value or consideration of eighty per cent. of the com-
pany’s capital.” And Osler, J.A., remarked* : “Tt (sec. 12 of this
company’s charter) seems to me a most unfortunate and ill-advised
permission in any case. Whether it is sufficiently wide to authorize
the original subscription for and issue of shares at a discount need
not be considered. That, however, is the very utmost of the authority
which it confers.” The Aects under which this company was incor- 5
porated contained similar provisions to the Manitoba Aet, but no pro-
vision similar to sec. 27 of the Dominion Act:

' 11 Man. L. R, at p. 642,
* In re Ontario Express ete. Co,, 21 Ont, A, R., 646,
* At p. 661, ¢ At p. 658,
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The above cases would seem to lead to the conclusion that com-
panies incorporated under the Manitoba and similar Aects containing
no provision like sec. 27 of the Dominion Act, can dispose of unissned
stock at a discount if the by-law is sanctioned or approved of by the
company; and the directors and company aet bond fide in the interests
of the company and without partiality. Where, however, companies
are incorporated under Acts containing a clause similar to sec. 27 of
the Dominion Aet, such as the New Brunswick,! Nova Scotia,® and
British Columbia® Acts, it would seem, in spite of such a proviso as
is contained in sec. 35 of the Dominion Act,* to be beyond the powers
of the ecompany to issue its shares at a discount.

The American view as expressed by Thompson, is that unless the
governing statute otherwise provides, the general rule is that shares
of corporate stock can only be issued by a corporation in the first
instance at their full value; and any scheme by which they are to be
issued at a percentage of their par value is ultra vires.® This author
declares that he states with great confidence that the general principle
is that the corporation itself has no power to dispose of its unissued
shares in the first instance at less than par value, unless empowered
to do so by statute either in express terms or by necessary implication.®

This view would doubtless have much weight with our Courts; and
the positive enactment of sec. 27 of the Dominion Act, that the shares
are deemed to be held subject to the payment of the whole amount
thereof is stronger than the implied permission which see, 35 at first
sight appears to give.

But though it should be held illegal for the company to issue its
shares at a discount, and thereby impair its capital, while the com-
pany were a going concern ; may it not, if it find itself financially
embarrassed, to save itself from impending ruin, issue and sell its
stock for the highest price it can obtain, even though that price be
below the nominal value ? This question was discussed and decided

ch. 7, sec. 38,

8. N. 8, ch, 72, sec. 82,

8. B. C,, ch. 44, sec. 50.

¢ British Columbia Act requires contract to be filed with Registrar Ibid.

® Thompson Corp., sec. 1562, and authorities there cited.
Ibid. Sec. 1664,
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some years ago by the United States Supreme Court.! It is impor-
tant to note that this case was rezsored out on general principles and
was based upon a statute providing in effect all that can be claimed
for our statutes as to the protection of the rights of ereditors.  This
statute provided that nothing in the Act conferring corporate fran-
chises, or permitting the organization of corporations, ** shall exempt
the stockholders of any corporation from ivdividual liability to the
amount of the unpaid instalments on stock owned by them.” Tt must
be remembered that the Aet of incorporation gave no permission to
issue shaves at a discount.  Mr. Justice Brown said* inter alia :

“The ecase, then resolves itself into the question whether an

active corporation, or. it is called in some cases, a ‘going con-

cern,” finding its original capital impaired by loss or misfortune, may
not, for the purpose of recuperating itself and providing new condi
tions for the successful prosecution of its business, issne new stock,
put it upon the market, and sell it for the best price that can be
obtained. The question has never been direetly raised before in this
Court, and we are not, vn|1~u|m~nll.\'. embarrassed by any |»l'<‘\'i-»11~
decisions on the point . . . To say that a corporation may not,
under the circumstances above indieated, put its stock npon the mar-
ket, and sell it to the highest bidder, is practically to declare that a
corporation can never increase its capital by a sale of shares, if the
original stock has fallen below par. The wholesome doetrine, so
many times enforced by this Court, that the capital stock of an insol-
vent corporation is a trust fund for the payment of its debts, rests
upon the idea that the ereditors have a right to rely upon the fact
that the subseribers to such stock have put into the treasury of the
corporation in some form, the amount represented by it, but it does not
follow that every creditor has a right to trace each share of stock
issued by such corporation, and enquire whether its holder, or the
person of whom he purchased, has paid its par value for it. It fre-
quently happens that corporations, as well as individuals, find it neces-
sary to increase their capital in order to raise morey to prosecute
their business successfully, and one of the most frequent methods
resorted to is that of issuing new shares of stock and putting them
upon the market for the best price that can be obtained; and, so long

' Handley v. Stutz, U, 8, Supreme Court, 1891, 139, U, 8., 417; see also
Clarke v. Beever, 139 U. 8., 96; Fogg v. Blair, 139 U. 8., 118,
‘At p. 429 et seq.
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as the transaction is bona fide, and not a mere cover for watering the
stock, and the consideration obtained represents the actnal value of
such stock, the Conrts have shown no disposition to disturb it.  Of
stock

inal stock could be purchased for, and hence the ability to nego

course, no one would ta

o issued at a greater price than the

tiate the stock and to raise the money must depend upon the fact
whether the purchaser shall or shall not be called upon to respond
for its par value. While, es before observed, the precise question has
never been raised in this Court, there are numerous decisions to the
effect that the general rule that holders of stock, in favor of creditors,
must respond for its par value, is subjeet to exceptions where the
transaction is not a mere cover for an illegal inerease.” The learned
Judge then goes on to cite a number of authorities,

In England the House of Lords in 1892, in the case of Ooregnm
Gold Mining Co. of India v. Roper,! considered this phase of the
question. It was not disputed in this case by the Judges that fresh
capital was absolutely necessary to save the company from ruin, and
that this was obtained on the very best terms possible. The shares
were sold at what could be got for them, and the company beeani
ultimately very prosperous. The Court, however, held that in view
of the Companies” Aets of 1862 and 1867, the issue was bevond the
powers of the company. -

This view of the law seems more in accord with the jurisprudence
of our own Supreme Courts than that of the United States Supreme
Court, and this is exemplified by the case of MeCraken v. Melntyre.®

A company was incorporated by Letters Patent, issned under 27 & 28
1 ;

Vie,, ch. 23, This Aet contained no provisions similar to either sec.
27 or 35 (latter part) of the present Dominion Aet; but it enacted
that * each shareholder, until the whole amount of his stock has been
paid up, shall be individually liable to the ereditors of the company,
to an amount equal to that not paid up thereon,” ete.  In this respect
it was nearly identical with sec. 55 of the Dominion Aect. About a
year after the company went into operation, additional funds were
required to carry on the business. The directors decided to allot the
unsubseribed portion of the stock to the shareholders at the rate of
gixty per cent. of the nominal value of the shares, and this was

approved by the shareholders. The chares were not worth any more

' (1892) A. C,, 125. 1 Can. 8. C. R., 479,
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than this,' the company veeded the money to enable it to carry on
business, and all the Courts which dealt with the case, found the
allotment to have been a measure adopted without any taint of a
fraudulent object, but in perfect honesty and in good faith.2  The
Supreme Court expressed the opinion that the allotment was ** beyond
all question ultra vires of the company, illegal and void, as being in
effect a reduction of the share capital.

With regard to the position of a holder of shares issued at a dis-
count, many things must be considered.

When the shares have been legally issued, that is, when the conl-
pany has power to issue them at a discount as fully paid up, and all
necessary formalities have been complied with, it is submitted that
the holder must be treated as though the nominal amount thereof
had actvally been paid in, and he will not be liable for the unpaid
portion either to creditors of the company or to other shareholders
upon a winding-up; to hold otherwise would be to hold that the shares
were not issued at a discount at all, but merely with a condition of
deferred payment for the balance.

When the issue at a discount as fully paid-up is ultra vires of the
company.—If at the time of the allotment at a discount, the company
possessed considerable assets over and above liabilities, an Ontavio
case* has decided that a holder of such shares is not liable as a con-
tributory, and creditors could not complain. If, however, the com-
pany should not be too strong financially the shareholder’s position
must be considered in relation to (1) the other shareholders, and (2)
creditors of the company.  As regards the position of the shareholder

' At p. 519, 539. * Per Strong, J., at p. 519,

® Ibid, and see remarks of Richards, C. J. and Ritchie, J.

* A joint stock limited liability company, being indebted in a small
amount, which was afterwards paid off, and having at the time assets worth
more than double the amount of its issued stock and all other liabilities,
allotted a number of its shares to its shareholders, at a discount. Subsequent-
ly the company was freshly incorporated with the shares so issued treated
as fully paid up, and afterwards falling into difficulties, was put into liquida-
tion under R. 8. C,, ch. 129, The master decided that as the subscribed stock
was fully represented by assets with a considerable surplus, creditors could
not complain and that these shareholders were not liable as contributories.
On appeal, Robertson, J., upheld the master's decision. Re Owen Sound Dry
Dock Co., 21 Ont. R., 349, distinguishing in r¢ Ry. Time Tables Pub, Co., ex
parte Sandy's, 42, ch. 98; in re Almada and Tirito Co., 38, ch. D., 415; and in
re Addleston Linoleum Co., 37, ch, D.,, 191; but see remarks re¢ this case at p.
20A post.




e R

CAPITAL STOCK. 79

towards the rest of the company :—If the other shareholders them-
selves, with full knowledge of all the circumstances authorize the
allotment as fully paid-up at a discount, they will be bound by their
act, which amounts to a contract between the subseriber and the
company, and will be estopped from pleading their own unlawful
! Dbut if the directors only have issued them, without
being authorized by the shareholders, no proper contract has been
made, and the holder will be liable towards the company,® and
especially if undue favoritism has been shown.®

As regards the position of the holder of discount shares illegally

proceeding ;

issued as fully paid-up, towards creditors of the company,—The
general rule is declared by see. 55 of the Dominion Act to be that,
until the whole amount of his shares has been paid up, he shall be
liable to the creditors of the company to an amount equal to that
not paid up thereon; but much depends, before this rule can be said
to apply, on whether the purchaser for value knew that the shares
had not originally been fully paid for.

If the purchaser of such shares obtain them under the represen-
tation that they are fully paid-up, such being the purport of the cer-
tificate, and has no means of ascertaining the contrary, he will not
be liable to the creditors of the compeny especially if he has paid
the real value thereof. This has been decided by the Supreme Court

in 1877.% In this case the company was incorporated under 27-28
Vie., ch. 23, This Act contained no provisions like either sees. 27 or
35 (latter part) of the Dominion Aect; the question arises if a section
similar to 27, which declares that every share shall be deemed to have
been issued and to be held subject to the payment of the whole
amount thereof had been in the Act under which this company was
incorporated, would this have caused the Court to come to a different
conclusion, and hold the owner of such shares liable to ereditors in
spite of the fact that the holder was acting in good faith and without
notice

' Bloomenthal v. Ford, [1897] A. C., 156; Welton v. Safferey, [1897] A. C,,
299; McCracken v. McIntyre, 1 Can. 8. C. R., at pp. § 1, 531, 508; see also
remarks of Sedgewick, J., in Walsh v. N. W. Electric Co., 29 Can. 8. C. R,, at
p. 60, 51; Fraser River Mining Co. v. Gallagher, 5 B. C. L. A,, at p. 93, citing
Ooregum case (1892), A. C., 125; and In re Pioneer etc. Syndicate, 3 Rep., 265.
Re Owen Sound ete. Co., 21 Ont. Rep., at p. 351,

* Walsh v. N. W, Electric Co., supra; Welton v, Safferey, supra.’ Ibid.

4 McCracken v. McIntyre, 1 Can. 8. C. R,, 479.
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the holder of these shares can or cannot escape liability. !

The section under which the ereditor claimed,! however, declared
that ** each shareholder until the whole amount of his stock has been
paid up, shall be individually liable to the creditors of the company
to an amount equal to that not paid up thereon.” * so that for the
purpose of fixing the holder’s liability toward creditors, this section
seems just as insistent that the nominal amount shall be paid as does
anything in the present Companies’ Aect. It iz probable, therefore,
that this case would still be followed by our Courts. This is also
the American view.?

It may now be taken as well settled law in England that where
shares are issued by the company as fully paid up, and this is stated
in the certificate, the holder of these shares who acquires them in
good faith, and acts upon the representations of the company, eannot 3
subsequently be held liable, even where, as a matter of fact, the shares
have not been fully paid up. This doctrine is elearly laid down in
Bloomenthal v+ Ford,* decided in the House of Lords in 1807, 1In
this case Halsbury, L.C., said® : “ It appears to me that the company

who obtained his (the shareholder’s) money upon the distinet repre-
sentation that what they were about to give him were fully paid-up i
shares, obtained it by a misrepresentation of a fact which he had a
right to believe and act upon; and in my view he did believe and
did act upon, and parted with his money upon the belief that he had
got that security. My Lords
contend that after a representation made by a company for the pur-

it appears to me that it is hopeless to

pose of inducing a man to act upon it by parting with his money, it
is competent for them to turn round and say, ‘ you should have
enquired.””

In this case the company had issued to the defendant what pur-
ported to be fully paid-up shares as security for a loan of money, and
upon the liquidation of the company, it was songht to hold him liable
as a contributory,  This case was decided on the English doctrine of
estoppel, and would, no doubt, be followed by onr Courts,

It would seem, therefore, to be a question of fact, in each case,
where shares stated to be fully paid-up are not v in reality, whether

1 27-28 Vie., ch, 23, sec. 5 (27). * R. 8. C,, ch. 119, sec. 65.
¢ (1897) A. C, 156. * At p. 161

* Thompson Corp., sec. 1680,
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It has been held in an Ontario case' before cited? that if the com-
pany hus considerable assets over and above all liabilities at the time
of the issue, creditors cannot complain if the shares are issued at a
discount, not being misled in any way. This case apparently lays
down the doctrine that if the company has a surplus of assets, they
may issue ehares at a discount to an amount equivalent to the surplus,
or in other words, may pay a share dividend. This is directly con-

! trary to the terms of the Quebec Act,® and a careful analysis of this
1 case shows that the conclusions arrived at in this particular case

might be justified on other grounds than those so broadly stated by
the reporter. It is to be noted that while the company was per-
fectly solvent, it was reincorporated, and all the assets transferred to
the new company, in which the shares were issued to the original
shareholders as fully paid-up. The point really was as to whether
these new shares had been properly paid up, and this could hardly be

1 said to depend upon whether the shares in the original company were

i issued at a discount or not. It would seem, therefore, that this case
must be accepted with great caution as laying down the principle
that shares may be issued at a discount.

9. Payment of shares : by cash or otherwise.—Section 27 of
the Dominion Companies’ Act and the corresponding section of the
New Brunswick* and the Nova Scotia Acts,® provide that * Every
share in the company shall, subject to the provisions of sub-section
five of section 5 of the Act, be deemed to have been issued and to be
held subject to the payment of the whole amount thereof in cash,
unless the same has otherwise been agreed upon or determined by a
contract duly made in writing and filed with the Secretary of State
at or before the issue of such shares” The English Act of 1867
and the British Columbia Act® contain a section which is identical,
substituting the word “ Registrar ” for “ Secretary of State,”” and it
was laid down by Lord Halsbury in the Ooregum case® that this sec-
tion simply provides that payment otherwise than in cash, under
certain prescribed conditions, may be payment. The whole amount,
however, is to be paid. “There is nothing in the section which jus-

bl — -

i ! Re Owen Sound Dry Dock Co., 21 O. R., 349. * Supra, p. 4.
! ' R. 8. Q., sec. 4722, ¢ Sec. 38, 56 Vie., ch. 7.
3 Sec. 82, R. 8. N. 8,, ch. 79. % R. 8. B. C., ch. 44, sec. 50.
7Sec. 25. #Supra, p. 70.

6
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tifies the notion that that which the statute required to be paid in
cash, subject to qualification of a mode of payment, should not be
paid at all.” A registered contract under this section does not exempt
the shares from being paid in full ; the section only regulates the
mode of payment.! And it has been recently held by Mr. Justice
Vaughan Williams® that if a contract is registered under this section
and the consideration stated in such contract is illusory, or if it per-
mits an obvious money measure to be made, showing that discount
was allowed, or showing that shares were openly issued at a discount,
the allottee will not be relieved from paying up the balance of the
cash value of the shares.

‘When the contract required by the above section to be filed in
the office of the Secretary of State has been filed too late or has not
been filed at all, the holder of shares issued under this contract would
not in all cases be liable. To make him so, it would have to be shewn
that he either was aware of this omission or had not acted on the com-
pany’s representation in such a way as to sustain the plea of estoppel.?

It is now well settled that where shares may be paid for in prop-
erty, in the absence of fraud, the Court will not enquire into the
value of that which is taken by the company in payment instead of
money.* If fraud is alleged by the liquidator it must be proved in
a formal action to rescind.®

‘Whatever be the consideration for which the shares are alloted,
it must appear on the face of the contract filed;* which must purport

! Per Lindley, L. J., In re Addleston Linoleum Co, (1887), 37 C. D,, 205;
Palmer Comp. Law, p. 78,

?In re The Theatrical Trust (Ltd.), 13, The Reports, 462, (Ch., 1895).

8 Palmer's Comp. Precedents, 458; Burkinshaw v. Nicholls, 8 A. C., 1016;
Barrow's case, 14 C. Div,, 445; re Vulcan Iron Works, W. N, (1885), 120; Par-
bury's case, (1896), 1 Ch, 100; Bloomenthal v. Ford, (1897), App. Cas., 156,

¢ Lindley Comp., 6th Edit., p. 785; Burkinshaw v. Nicholls, 3 App. Cas.,
1004,

3In re Hess Manufacturing Co., 23 Can. 8. C. R., 644; and see In re The
Theatrical Trust Co., 13 The Reports, 462.

“Crickmer's case, 10 Ch,, 614 ; Kharascoma Syndicate, (1897), 2 Ch. 1,
Palmer Comp. Law, 79. This writer considers that a subsidiary contract
fairly disclosing the consideration may be filed and will be sufficient. The
contrary view was held In re Maynard’s, Ltd. (1898), 1 Ch., 515; but this case
was dissented from and not followed in Frost & Co. (1898), 2 Ch., 566; which
latter case was affirmed in appeal, C. A. [1899], W. N., 83; [1899], 2 Ch., 207;
also In re Jackson & Co. [1899], 1 Ch., 348,

O
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to bind the company and not merely the promotors infer se.' The
articles of association are not a contract in writing to satisfy the sec-
tion,* a contract made before the incorporation of the company with a
trustee for it will, if adopted by the company, be valid.®

In the year 1897 the Court of Appeals in England decided in re
Kharaskhoma Exploring Syndicate (2 Ch., 451), that the true inter-
pretation of sec 25 of the English Act, which corresponds to see. 27
of our Aect, was that the contract, under which shares were issued as
fully paid-up otherwise than for cash, must necessarily be registered
before the memorandum of association was filed with the Registrar.
There was a very general misunderstanding of these sections. In
the case of companies incorporated under the Canadian Companies’
Act, it was usual after the charter issued to hold a meeting of provi-
sional directors, and at that meeting to allot the stock, treating the
applicants for incorporation in the same way as other subseribers for
shares. Before the certificates issued, the contract was passed and
duly filed in the office of the Secretary of State; and after that the
shares were issued and almost invariably accepted as fully paid-up.
In the above case, however, the decision implied that the stock was
issued to the applicant for incorporation as soon as the letters patent
were granted. As a consequence of this no contract registered sub-
sequent to the issue of the letters patent would be a compliance with
the requirements of section 27.

In England an Act was at once passed (The Companies’ Act of
1898) which provided in effect that when an insufficient contract had
been registered or when a contract had been registered too late, but in
good faith, and shares which had been treated as fully paid-up were
found to be improperly paid up, the holder of the shares or the com-
pany might apply to the Court or a Judge in Chambers for relief,
and an order might be made directing that a new contract be regis-
tered or in certain cases a memorandum of association approved by
the Court or Judge; and that such registration would protect the
shareholder from any further liability. This was made operative
even when the company was being wound up.

The attention of the Dominion Government has been called to

1 Hartley's case, 10 Ch., 157; Palmer Comp., 79.

?Smith v. Brown, (1896), A. C., 614.

" Pritchard’s case, (1893), L. R., 8 Ch,, 956; Farmstone's case, 20 Eq., 524;
Palmer Comp., 79.
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this Imperial Act and to the fact that such a remedial Act is neces-
sary for the protection of a number of shareholders in good faith in
Canada, and it is hoped that legislation will be introduced similar to
the English Companies’ Act of 1898.

The Ontario Act and the Manitoba Aet have no provision cor-
responding to sec. 27 of the Dominion Act. Lord Justice Lindley
in his book on Company Law' has the following passage :— Previ-
ously to the above enactment it had been decided, and where the sta-
tute in question (that requiring in England an agreement in writing
when payment is otherwise than in cash) does not apply, it may be
taken as settled, that shares may be fully paid-up not only in money
but in money’s worth; and shares which are bond fide given as paid-up
in payment of property transferred to the company or of services ren-
dered to it, or of other claims against it, must, on the winding-up of
a company, be treated as paid-up shares.” This view has been fol-
lowed by our Supreme Court in a recent case based upon the Ontario
Companies” Act.*

1 5th Ed., p. 785,

“In re Hess Manufacturing Co., supra, p. 82.

The filed contract recited that by a prior agreement of a certain date be-
tween the vendor and a trustee for the company, the vendor agreed to sell
and the company to purchase ‘‘certain leasehold messuages, shops, and
premises,” and “all the good will of the several businesses carried on by the
vendor in the same respective premises, together with all the machinery,
plant, horses and carts, fixtures and fittings, used in connection with the
several businesses,” It also recited the incorporation of the company, and
that, by an agreement made between the trustee and the company,
it was provided that the purchase money should be paid by allotment
to the vendor of a specified number of fully paid up shares, and payment of
a specified amount in cash, The contract then witnessed that it was agreed
that the company should file “this agreement and should allot to the vendor
a specified number of fully paid up shares. Neither of the recited agreements
was flled. Held, that the contract which had been flled determined, within
the meaning of sec. 25, of the Imp. Act of 1867,—sec. 27, Dominion Act—that
payment for the shares allotted to the vendor was to be otherwise than in
cash, and sufficiently stated the nature of the consideration for the issue of
the shares. In re 8. Frost & Co, C. A. (1899), W. N., 83; [1899], 2 Ch., 207,
confirming Romer, J. [1898], 2 Ch., 566, and dissenting from In r¢ Maynard's
[1898], 1 Ch., 575.

On December 12th, a written agreement was made providing that a com-
pany should allot to the vendors of a certain property, 22,600 fully paid up
shares, and 27,493 shares upon each of which four-fifths of their nominal
value should be deemed to have been paid as tioned in a prior ag

dated December 6th. On December 19th, another agreement was made which

.
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This question presents considerable difficulty in regard to the
Quebec Act. This Aect is, in fact, quite unique in its striet provisions
relating to the watering of stock and other forms of fictitious capi-
talization of stock. Section 4722 provides that the capital of all joint
stock companies shall consist of that portion of the amount authorized
by the charter, which shall have been bond fide subscribed for and
allotted, and shall be paid in cash. The amount of paid-up capital
must be published annually in a report to the shareholders of the com-
pany. The property accounts must represent only the amount of the
actual bond fide outlay necessary for the undertaking. The balance
of the section prohibits the watering of stock and every form of ficti-
tious capitalization of stock.

The shares must be paid in cash, says the statute. It has been
held in a Quebec case, by the Privy Council, affirming the decisions
of the Courts below,' that where there is no fraud or simulation and
provided that in consideration of the vendors giving the company immediate
possession of the property, “more particularly mentioned and referred to in
an agreement dated December 6th,” the company should allot to them 22,600
fully paid shares in the company. Both the contracts of December 12th and
December 19th were filed with the Registrar,—the first on December 12th,
and the second on December 28th. Held, that the filed contract of December
19th was a sufficient compliance with sec. 25 of the Companies Act, or that
at any rate the two contracts of December 12th and 19th were sufficient. The
object of the section being to have it shewn what shares are not to be paid
for in cash and the nature of the consideration other than cash, which is to
be given, but not to compel disclosure of the agreement in all its details, Con-
¢ and Dev t Co., C. A. [1899], W. N., 119; [1899], 2 Ch,, 480,
affirming decision of Wright, J.

By written contract the owner of a business agreed to sell it to a com-
pany for a specified sum of money to be paid wholly or partly in cash, shares,
or debentures as the directors should determine. Subsequently the directors
allotted specified shares to the vendor as fully paid up, in respect of a part
of the purchase money, but no written contract to that effect was entered
into. Held, that the contract was not sufficient within the meaning of the
Act, inasmuch as the determination by the directors as to the mode in which
payment was to be made was supplemental to the original contract, and with-
out this determination there was no complete contract. In re Jackson & Co.
[1899], 1 Ch., 348, '

! Larocque v. Beauchemin, Court of Review, 1895, R. J., Que. (9 8. C.), 78.
In this case D. and three others sold a paper mill to a joint stock company
for $35,000, (the company consisting of themselves and others) but in pur-
suance of a special agreement between them and the other shareholders,
accepted $10,000, the balance of $25,000 being credited to the shareholders as
50 per cent. paid up on the stock subscribed by them. It was held that this
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the transaction is in good faith, the consideration being fair, anything
which is in law equivalent to a payment or which would be in law
sufficient evidence to support a plea of payment, is a payment in cash
within the meaning of this section. In this case the Privy Council
approved of the decision in Spargo’s case,! in spite of the fact that
Lord Halsbury, I.C., sitting in the Court of Appeal, expressed his
strong disapprobation of this interpretation of the Statute, but felt

himself bound to follow it until it should be overruled in the House
of Lords.?

10. Creation and issue of preference stock—Legality and for-
malities.—Some Statutes provide for the making of a by-law for the
creation and issue of any part of the capital stock as preference stock,
both as to the amount of the dividend as well as to priority of divi-
dend.* Companies incorporated under these Acts can, by the issue
of these shares, attain the same end as could be reached by the more
doubtful method of issuing shares at a discount. Suppose the case
of a company incorporated with a nominal capital of $300,000, and
that of this capital $100,000 has been absorbed in the acquisition of

was a payment “in cash” within the meaning of Art. 4722 R. 8. Q., and that
the shareholders could not be called upon by the liquidator to pay up the
amount so credited to them,

! See specially Spargo's case, L. R., 8 Ch., 407; and an Ontario case, In-
glis v. Wellington Hotel Co,, 20 U. C, C. P, 387.

* Re Johannesburg Hotel Co. (1891), 1 Ch., 119, 129.

3 R. 8. C, ch, 119, as amended by 62 and 63 Vic., ch. 40, R. 8. C,, ch. 118,
as amended by 62 and 63 Vie,, ch. 40; R. 8. 0., ch, 191, sec. 22; R. 8. Q., sec.
4717a, as amended by 61 Vic,, ch. 36; Under the New Brunswick Act, 56 Vie.,
ch. 7, sec. 19, authority to issue preference shares may be asked for in the
application for letters patent or supplementary letters patent, or may be
created by by-law. Under all these statutes, the by-law must have the unani-
mous sanction of the shareholders present in person or by proxy at a general
meeting of the company, or given in writing. The British Columbia Act,
(R. 8. B. C, ch. 44, sec. 55), authorizes the directors, with the sanction of a
special resolution of the company previously given in general meeting, to
create and issue any part of the capital as preference shares giving the same
such preference and priority, etc., as may be declared by the special resolu-
tion; the number of consenting shareholders must be three-fourths, sec. 100.
Further, the Dominion Act, the Company Clauses Act, the Ontario and Quebec
Acts provide that if the by-law be sanctioned by not less than three-fourths in
value of the shareholders, the company may petition the Governor-in-Council
or the Lieut.-Governor-in-Council, as the case may be, for an order approving
the said by-law.

o
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property and running expenses, and that the discerning publie will
not take any of the remaining shares at par, but might be tempted by
shares at 50 per centum discount and that $50,000 in money is abso-
lutely necessary to the life of the concern. If shares could be issued
at a discqunt, the company would invite subseriptions to $100,000 of
stock at 50 per centum discount. If it should be sought to avoid this
course as being doubtful, the company may issue $50,000 of the
capital stock as preferential stock, giving to the same as compared
with the common stock the right to participate in the dividends of
the company in the ratio of $2 per share of preferred to $1 per share
of common stock. Under this method the subseriber, instead of sub-
seribing to $200 of stock at 50 per centum discount, subscribes for
$100 of stock at par. The same money accrues to the company and
the subseriber is in the same position as regards dividends. To be on
terms of equality in other respects provision should also be made
whereby the preferred stockholder has a proportionate voting power
on his shares.! In reference to a similar proposition Lord Watson in
the Ooregum case regarded it as free from objection.?

It has been said that all shareholders are entitled to equal rights
unless the contrary is declared by statute, charter, or express con-
tract,® and it was until recently considered as a consequence that pre-
ference shares can only be created when the authority to create them
is given by statute or charter, or by agreement between all the parties
interested. If authority to issue them is given by a company’s char-
ter, memorandum of association, or by its articles of association, as
originally framed, preference shares may undoubtedly be issued.*
Those of our Acts® which specially permit the issne of preference
shares do g0 under conditions which are practically identical with the
common law on the subject. The by-law providing for the issue of
such shares must be unanimously sanctioned by the vote of the share-
holders, present in person or in proxy at a general meeting of the
company duly ealled for considering the same, or unanimously sanc-
tioned in writing by the shareholders of the company. The British

! See Article in 14 Can. L. Times, by W. H. Hunter, at p. 88.

* (1892), App. Cas., at p. 138. ' Lindley Comp., 396.

4 Ibid. Hutton v. Scarborough Hotel Co., 2 Dr. & Sm., 514 and 521; Ash-
bury v. Watson, 30 Ch. Div,, 376; see also Guiness v. Land Corporation of
Ireland, 22 Ch. Div., 349,

* Supra, p. 86.
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Columbia Act, however, only requires the sanction of not less than
three-fourths of the shareholders.! In the case of the Dominion and
Quebec Acts, if the by-law is adopted by two-thirds in value of the
shareholders, it may be made operative and valid by the approval of
the Governor-General or Lientenant-Governor-in-Council. It is to
be noted that preferred shareholders are not creditors of the company;
they are members and are entitled to dividends only from profits.?
Hence the issue of preferred stock is a question relating solely to the
shareholders of the company: creditors of the company are not affected
by the arrangement. The preferred shareholder pays the par value
of his shares, but the ordinary shareholders agree that the preferred
holders shall receive a certain portion of the dividend, if any, in
priority to themselves,

Any difficulty that may have arisen in reference to the issue of
preference shares by companies has been in connection with the ques-
tion: can a company represented by the majority of its shareholders,
issue such shares ¢ It was until recently considered that unless the
original constitution of the company allowed the issue of such shares,
the company could not issue them,® nor by special resolution alter its
regulations so as to acquire power to issue them.*

But Lord Macenaghten has expressed his entire dissent from the
case of Hutton v. Scarborough Cliff Hotel Co., which gave rise to the
above view of the law.® “In that case the company’s memorandum
of association declared that the capital was divided into a certain
number of sharess There was nothing in the memorandum or in the
articles to indicate that the shares might be of different classes. The
directors found that they could not issue the whole as ordinary shares.
A special resolution was passed authorizing the directors to issue a
certain number as preference shares. The proposed issue was
restrained at the suit of an ordinary shareholder on the ground mainly
that, although the company had passed a special resolution authoriz-

' R. 8. B. C,, ch. 44, secs. 55, 100.

* Lindley Comp., 396; Cook stockholders, sec. 270.

* Hutton v. Scarborough Hotel Co., 2 Dr. & Sm., 514; 4 D. J. & 8, 672;
Sturge v. Bastern ete. R. R. Co., 7 De G. M. & G., 158; Guiness v. Land Corp.
of Ireland, 22 L. R., Ch. D., 349; Moss v. Syers, 11 W. R., 1046, 82 L. J. (Ch.),
711; Melhado v. Hamilton, 28 L. T. (N. 8.), 678.

* Hutton v. Scarborough Hotel Co., supra, at p. 521.

5 In British & Amer. Trustee & Finance Corp. v. Couper, House of Lords
(1894), App. Cas., 399. :
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ing the issue of preference shares, they had not in terms altered one
of the original articles which provided for equality among share-
holders in respeet of dividends. The company then passed a special
resolution altering the obnoxious article. They were again met by
an application for an injunction, and the injunction was granted by
Vice-Chancellor Rindersley on the ground that there was an implied
stipulation in the memorandum of association that all the shareholders
should stand on an equal footing as to the receipt of dividends, and
that what was proposed to be done was “ contrary to the very nature
of a joint stock company ” and was “ an alteration in the constitution
of the company.” !

Lord Macnaghten criticizing these data said: “ It is difficult to
understand what the learned Vice-Chancellor meant by the expres-
sion ‘ constitution of the company,’ and it is difficult to deal with an
argument resting on a phrase so vague. Nor is it easy to understand
the Vice-Chancellor’s view that equality among shareholders in respect
to dividends was an ‘implied stipulation in the memorandum.’
There is nothing in the Act of 1862 or in any other Act requiring the
memorandum to contain any reference to the rights of shareholders
inter se. The division of the capital into shares of a certain fixed
amount which must appear in the memorandum would not be altered
or affected by issuing some of the shares as preference shares. The
practical result of the decision has been that, except in cases coming
within the rule laid down in Harrison v. Mexican Ry. Co.2—a deci-
sion which has not met with universal acceptance—no company
limited by shares that has not taken power bv its memorandum to
issue preference shares has been able to raise additional capital in
the manner most advantageous to its shareholders, and its creditors.
It seems to me that the decision in Hutton v. Scarborough Cliff Hotel
Co.* was not founded upon a sound view of the Companies’ Act of
1862, and I respectfully dissent from it. I have the less hesitation
in expressing this view because I find that Lord Justice Cotton has
disapproved of the chief ground upon which the decision was based.
‘In reality,’ he says in Guiness v. Land Corporation of Ireland,* ‘it
is not by implication from the construction of the memorandum that
the equality of the shareholders as regards dividends arises, but by the

' Ibid, per Lord McNaghten, * 6 Ch, Div,, 511,
% Supra, p. 88. 422 Ch. Div., 877.
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implication which the law raises as between partners, unless their con-
tract has provided the contrary.” Lord Justice Lindley, in a later
case,' takes the same view. ‘I agree that the equality of share-
holders as regards dividends is not an implied condition of the mem-
orandum, but I doubt whether it is necessary to have recourse to the
doctrines of partnership. It seems to me that if the sum of the inter-
ests of persons concerned in a joint adventure is divided into shares
of equal amount distinguished by numbers for the purpose of iden-
tification, but with no other distinetion between them, express or
implied, it follows as a self-evident proposition that the interests of
the shareholders in respect of their shares as regards dividend and
everything else must be equal.”

This view has been strengthened by a decision of the English
Court of Appeal,® which held that a company could issue new shares
created upon an increase of capital with preferential or special rights
attached, by altering its regulations so as to take the requisite power.
Moreover, the grounds of this decision'go far to show that a company
can issue part of the shares in its original capital with preferential
or special rights attached.® This case was decided on grounds which
are inconsistent with the proposition that silence gives rise to an im-
plied condition of equality in the memorandum.*

These dicta and decisions must be regarded as lending much
weight in favor of the legality of the issue of preference shares after
the formation of the company when the Act under which it is created
is silent on the subject.

The New Brunswick Aect provides® that authority may be
obtained in the letters patent incorporating the company, or in the
supplementary letters patent, for the power to issue two classes of
stock, ordinary and preferred, and this preference may relate to
priority of dividends at the rate mentioned or the distribution of
assets, There would appear to be no rezson why the same may not
be done under any other of our Companies’ Acts, by by-law to be
incorporated in the letters patent.® The decision of the Departmental

1 In re¢ South Durham Brewery Co., 31 Ch. Div., 261.

? Andrews Gas Meter Co. (1896), 1 Ch., 361.

3 Palmer Comp. Law, 64, 55. ' Ibid. ' Bec. 19,66 V., ch. 7.

¢ Bridgewater Nav. Co., 39 Ch. Div,, 1; South Durham Brewery Co., 31
Ch. Div. 261; Harrison v. Mexican Rail Co., 19 Eq., 368; Eichbaum v. City of
Chicago Grain Elevators (1891), 3 Ch., 459,
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officers in Ottawa, charged with the examination of petitions for let-
ters patent, has been that the Governor-in-Couneil has no power to
give the company authority to issue preferred stock; and this decides
the matter so far as the Dominion Letters Patent are concerned,
because under the Act there is discretionary power in the Governor-
in-Council. It was said by Folger, J., in Kent v. Quicksilver Min-
ing Co.! : “ We know nothing in the constitution or the law that
inhibits a corporation from beginning its corporate action by classify-
ing the shares in its capital st

k, with peculiar privileges to one share
over another, and thus offering its stock to the public for subscrip-
tions thereto. No rights are got until a subseription is made. Each
subscriber would know for what class of stock he put down his name,
and what right he got when he thus became a stockholder. There
need be no deception or mistake; there would be no trenching upon
rights previously acquired; no contract express or implied, would be
broken or impaired.”

11. Subdivision of shares.—Under the Dominion Companies’
Act,® as well as the acts of New Brunswick,® Ontario,* Manitoba,®
and Nova Scotia® companies may, by by-law to be approved by the
votes of shareholders representing at least two-thirds in value of all
the subscribed stock of the company, at a general meeting called for
considering the same, subdivide the existing shares into shares of a
smaller amount; and the by-law must be further confirmed by supple-
mentary letters patent.”  The British Columbia Act provides that
“a company limited by shares may, by special resolution, so far
modify the conditions contained in its memorandum of association,
if authorized to do so by its regulations as originally framed or as
altered by special resolution, as by subdivision of its existing shares,
or any of them, to divide its capital, or any part thereof into shares
of smaller amount than is fixed by its memorandum of association;
provided that, in the subdivision of its existing shares, the proportion
between the amount which is paid and the amount (if any) which is
unpaid on each share of reduced amount shall be the same as it was

178 N. Y., 178, 179, ¥ Secs. 17 and 20 of R. 8. C,, ch. 119,
9 Secs. 41 and 44, 56 Vie,, ch. 7. ¢ Becs. 19 and 20, R. 8. 0., ¢h. 191.
% Secs. 34 and 38, R. 8. M,, ch. 25, * Secs. 19 and 22, R. 8. N. 8.
The New Brunswick Act contains a contradiction as to confirmation of
by-law. Compare secs. 19 and 22.
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in the case of the existing share or shares from which the share of
reduced amount is derived.!  And every copy of the memorandum of
association or other official document issued after the passing of such
special resolution containing a statement of the number and amount
of shares the capital is divided into, shall be in accordance with such
resolution*  Without these necessary statutory protections a sub-
division of shares would not be valid, for if valid at all it must be
valid to whatever extent it may be carried, and thus ereditors of the
company might, upon a winding-up, be left, and left without any
previous notice given to them by the Act of Parliament, with the
unpaid capital of the company scattered through such a number of
hands that the sum recoverable from each would not pay for the
trouble and expense of collection.?

12. Increase of capital stock.—All our Companies’ Acts provide
for the increase or reduction of the capital stock.t The Dominion Act
provides that the capital may be increased to any amount which the
directors consider requisite for the due carrying out of the objects of
the company, but not before the whole® of the capital stock has been
taken up and fifty per cent. thereon paid in.® For this purpose the
directors make a by-law which must declare the number of the shares
of the new stock, and the by-law may prescribe the manner in which
the same shall be allotted. This latter provision is merely permis-

' R. 8. B. C, ch. 44, sec. 63. ? Ibid. Sec. 64,

3 Remarks of Lord Cairns In re Financial Corporation, 2 Ch,, 714, 733,

¢R. 8. C, ch. 119, sec. 18, et seq ; R. 8. M., ch, 25, sec. 35, et seq; R. 8.0,
ch. 191, sec. 17, ef seq; N, B, 56 Vict,, ch, 7, sec. 42, ¢t seq; R. 8. Q., art. 4706;
R. 8. N. 8, ch, 79, sec. 20, et seq; Brit. Columbia, R. 8. B, C., ch. 44, secs. 16
and 71, et seq,

'Where a company had ceased its operations and obtained a new Act of
Parliament to revise its powers, which act enabled it to increase its capital
when the whole of the authorized stock shall have been paid up ; the inten-
tion of the Act cannot be evaded by declaring a discount to the shareholders
of the former stock to the amount unpaid by them on their shares. In re
Ontario Express & Transportation Co., 21 Ont, A. R., 646,

The holders of shares of the new capital were held not liable as con-
tributories in winding-up proceedings as the issue of the new capital under
the above circumstances was wholly illegal. (ib.) Page v. Austin, 10, 8. C.
R., 132, followed.

‘ Ontario: nine-tenths taken up and ten per cent. paid thereon; Quebec:
whole capital stock allotted and paid in; New Brunswick same as Dominion;
Manitoba same as Dominion; Nova Scotia same as Dominion; British Colum-
bia has no such provision,

e ki
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sible, if it is omitted the control of the allotment will rest absolutely
in the directors. As a safeguard this by-law must be approved by the
votes of shareholders representing at least two-thirds in value of all
the subscribed stock of the company, at a special general meeting of
the company duly called for considering the same and afterwards
confirmed by supplementary letters patent. The British Columbia
Act requires a vote of at least three-fourths of its shareholders entitled
to vote, unless power is given in the original regulations to increase
or reduce the capital.! After reducing its capital, the words “ and
reduced ” must be added to the company’s name.* The reduction
as well as the increase must be confirmed by the Supreme Court of the
Province.” The ereditors have a right to object to the reduction;
and the list is then settled by the Court,* which may dispense with
the consent of creditors on security being given.® The order of the
Supreme Court confirming the reduction is then duly registered by
the Registrar.® Then follow directions for the obtaining of supple-
mentary letters patent and the effect thereof when granted. Apart
from the statutory permission to do so, a company has no implied
authority to alter the amount of its capital stock, where the charter
has definitely fixed the capital at a certain sum; not even by the con-
sent of all the members of the company.” But if a company, wishing
to increase its cash in hand for working capital does not desire or is
not in a position to increase its capital stock, it may borrow money on
security for that purpose, there being generally no condition prece-
dent to the right to borrow but the sanction by the vote of not less
than two-thirds in value of the shareholders present at a general meet-
ing® The capital stock of a company is one thing, and that which
is sought to be increased, viz., the cash in hand or working capital,
being a different thing.®

' R. 8. B. C, ch. 44, secs. 15 and 71, 100. * Ibid, sec. 72.

* Ibid, secs, 21 and 73. * R. 8. B. C,, ch. 44, sec. 74. 5 Ibid, sec. 5.

* Ibid, sec. 76, see also secs. 21 and 22,

' Blectric Telegraph Co. of Ireland, 22 Beavan, 471; Jennings v. Baddely,
3 K. & J., 78; Fisher v. Taylor, 2 Hale, 218; Smith v. Goldsworthy, 4 Q. R., 430;
Droitwich Salt Co. v. Curzon, L. R,, 3 Ex,, 42; Re Financial Corp., Holmes’
case, L. R., 2 Ch,, 714; Lindley Comp., 5th Edit., pp. 397, 398.

* Dominion Act, sec. 37; Ont., sec. 49; Man., sec. 71; N. B,, sec. 91; Nova
Scotia, sec. 84; Brit. Columbia, three-fourths of shareholders required to sanc-
tion secs. 100, 122,

* See Bryon v. Metrop. Saloon Omnibus Co., 8 De Gex & Jones, 123.
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Even where the act incorporating a company authorizes an
inerease of capital to a certain amount, yet the directors could not
order such increase where it is proved that there was no possible need
and where the increase was really for the purpose of maintaining the
directors in power against the wish of the majority, by a judicious
allotment of the increased capital stock among themselves and their
friends to turn the balance of voting power.! This illegal increase,
however, can usually be guarded against by the Secretary of State.?

The power given by the statutes to increase the capital stock is a
general power and not limited to a single occasion.®

The Aects usually provide that at any time not more than six
months after the sanction of the by-law for increasing the capital, the
directors may petition the Governor-in-Council, through the Secre-
tary of State (or Lieutenant-Governor through the Provincial Secre-
tary, as the case may be) for the issue of supplementary letters patent
confirming the increase.  The by-law must be produced with the
petition and the due passage and approval thereof must be established
to the satisfaction of the Secretary of State, as must also the expedi-
ency and bond fide character of the increase of capital. As to such
matters, the Secretary of State may take and keep evidence thereof.
Upon due proof so made the Governor-in-Council may grant the sup-
plementary letters patent, and notice thereof shall forthwith be given
by the Secretary of State in the Official Gazette.* Thereupon the
whole of the stock so increased will become, as far as possible, subject
to the provisions of the Act, as if it had formed part of the original
stock.

13. Reduction of capital stock.—The above formalities apply to
the reduction of the capital stock. Loan companies must not reduce
their capital to less than one hundred thousand dollars.® And it is
provided that the liability of shareholders to persons who were, at the
time of the reduction of the capital, creditors of the company, will

! Perrault v. Milot, Q. B,, 1886, 12 Q. L. R., 248, §
* Bee sec. 21 (2), Dom. Act. b ,j
* In re Massey Manuf. Co., 13 Ont. A. R., 446, i 3

* As to power of Secretary of State to refuse to publish notice, under a
somewhat similar statute, see In re Massey Manufacturing Co., 13 Ont, A. R.,
446,

* Sec. 19; Dom. Act, R. 8. C,, ch. 119, 62-63 Vic., ch. 41.
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remain the same as if the capital had not been reduced.! There is
no condition precedent to the reduction of the capital stock, but the
passage of the by-law subject to the same formalities as in the case of
an increase. The by-law must declare the number and value of the
shares of the stock so reduced, and the allotment thereof, or the man-
ner in which the same shall be made.* Thus the manner in which
the reduction is to be made in discretionary with the company subject
to the approval of the officer appointed by the Governor-in-Council
to report thereon.

Under the English Acts, like under the British Columbia Act,
the approval of the Court must be obtained where the rights of credi-
tors are affected.®* The English Acts, like ours, do not prescribe the
manner in which the reduction is to be effected, and it has been
recently held by the House of Lords, that the Court has power to
sanction any scheme which is a proper one, for the reduction of
capital.* It may sanction, for instance, a reduction effected by paying
off a single shareholder, or a portion of the shareholders, and can-
celling the shares held by him or them.® There is now no doubt that
the purchase by a company of its own shares is equivalent to a redue-
tion of capital,’ and as the capital can only be reduced subject to the
conditions laid down in the Aets, or the charter, the purchase by a
company of its own shares would be illegal unless the preseribed con-
ditions were observed.”  but once the reduction is sanctioned, the
fund thereby set free may be employed in the purchase of shares
which it is intended to extinguish.®

Where an English company, which issued both common and pre-
ferred stock, wished to reduce the former only, and provided for such
reduction by proper resolution in accordance with the statute, it was

! Sec. 19, (3) Dom. Act; The Brit. Columbia Act provides for the security
of creditors before the Court will confirm the reduction. R. 8. B. C., secs. 73,
74 and 75. *8ec. 19, (2) Dom. Act.

' Palmer Comp. Law, p. 62, see Watson ete. (Ltd.), [1898], W. N. 69.

¢Brit. & Amer. Trustee & Finance Corp. v. Couper, 6 R., 146; (1894), App.
Cas., 399. 5 I'bid.

% Trevor v. Whiteworth, 12 App. Cas., 409; Morawetz, sec. 112,

7Ibid and Ross v. Dusablon, Q. B, 1883, 10 Q. L. R., 74; Ross v. Fiset, 8
Q. L. R, 251; McCord’s case, 21 0. R., 264; see also remarks of Sedgwick, J.,
in Common v. McArthur, 1898, 29 Can. 8. C. R., at p. 245.

“Per Lord MacNaghten in British & Amer. Trustee & Finance Corp. v.
Couper, supra.
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held that its action would be sanctioned by the Court part from any
reduction of its preference capital.!

14, Payment of dividends and impairment of capital—Loss on
capital account—Fixed capital : floating or circulating capital.—The
Dominion Companies’ Act contains several provisions designed to
protect the capital of a company from illegal impairment. Directors
must not declare and pay any dividend the payment of which renders
the company insolvent, or impairs its capital stock.? And it is
expressly provided that no dividend shall be declared by the company
which will impair its capital.® The equivalent clause in the English
Companies’ Act of 1862 reads, “ No dividend shall be payable except
out of the profits arising from the business of the company.”* 1In
the English clause it is said that “ the word ¢ profits’ is by no means
free from ambiguity.® The law is much more aceurately expressed
by saying that dividends cannot be paid out of capital, than by saying
that they can only be paid out of profits.® The last expression leads
to the inference that the capital must always be kept up and be repre-
sented by assets, which, if sold, would produce it; and this is more
than is required by law.”

In England, until the case of Lee v. Neuchatel Asphalte Co.®
was decided, the question was open whether a company under the
Companies’ Act, which has lost part of its capital by loss on capital
account, can continue to pay dividends until the lost capital has been
made good. But that case and the still later ones of Verner v.
General & Commercial Invéstment Trust,” Wilmer'v. McNamara &
Co.,'® and Bosaquet, etc. v. St. John del Rey,'! have decided that, in
the absence of some special article or contract to the contrary, a
limited company which has lost part of its fixed capital by deprecia-
tion can lawfully declare or pay a dividend without first making good

! Re Agricultural Hotel Co. (1891), 1 Ch., 396; (following re Barrow
Haematite Steel Co,, 30 Ch. Div.,582; Re Quebrada Ry. L. & C. Co., 40 Ch. Div.,
363; Re Gatling Gun Co., 43 Ch. Div.,, 628; and declining to follow Re Union
Plate Glass Co., 42 Ch. Div,, 513.)

* Sec. 68, R. 8. C,, ch. 119.  See, 73,

¢«Table A, sec, 73, Imperial Comp. Act, 1862, sch. 1.

S Per Lord Justice Lindley in Verner v. General & Commercial Invest-
ment Trust, 7 R., 170 (1894), 2 Ch., 239.

6 Ibid. 7 Ivid. # 41 Ch. Div,, 1. Y Supra.

10 (1895), 2 Ch., 245; 13 R., 513, W (1897), 77 L. T., 207.
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the capital which has been lost. It is clear that this holding is applic-
able to our statutes. Under our statutes each company is left to make
its own regulations as to the declaration and payment of dividends'
under the reservation that it shall not of its own accord impair the
capital by returning it to the shareholders either in the shape of divi-
dends or otherwise.* The capital of a company is intended for use in
in some trade or business, and is necessarily exposed to risk of loss.
It is not a debt owing by it to its shareholders, and if it is lost the com-
pany is under no legal obligation either to make it good or, on that
ground only, to wind up its affairs.® Capital account and revenue
account are distinct accounts, and for the purpose of determining
profits, aceretions to or diminution of capital must be disregarded.*

The profits of an undertaking are not such sum as may remain
after the payment of every debt ;® but are the excess of revenue
receipts over expenses properly chargeable to revenue account for
the year. But some distinetion must be made in estimating profits
by distinguishing between trading companies and those formed for
making investments,® or any business which is not carried on for the
purpose of buying and selling, such as that of carrier.” “An ordinary
trader takes a yearly account of all the capital employed in his busi-
ness, allows for any loss or depreciation in value, and carries the
balance to the profit and loss account, from which he makes out the
profit and loss of the year. In this mode a loss or depreciation of
such capital affects directly the profit of the year which is thereby
diminished. But if upon the whole capital account there is a gain
this goes to swell the year’s profits,” XKay, L.J., in Verner v. Gen.
Com. Investment Trust, stated it as his opinion that joint stock com-
panies should do the same, but distinguish the case of an investment
company.®

The distinetion in the case of trading companies is still further
pointed out by Chitty, J., in Lubbock v. British Bank of South
America.? The following example was put. “ A man’s business

18ec. 36 (b), Dom. Act, R. 8. C., ch. 119. * Secs, 73, 59, Dom. Act,

' See Lee v. Neuchatel Asphalte Co., 41 Ch. Div,, 1. « Ibid,

% Mills v. Northern Ry. of Buenos Ayres Co,, 6 Ch., 621, 631.

t8ee Verner v. Gen. Com. & Invest. (1894), 2 Ch,, 239; per Kay, L. J,, at
p. 268.

7 Wilmer v. McNamara & Co. (1895), 2 Ch., 245.

%7 The Reports at p. 177. ' (1892), 2 Ch,, at p. 202.

7
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is to make boots and shoes. He has £10,000 which he takes into that
business as his capital. He makes boots and shoes, and spends the
whole of his £10,000 in doing it, and he sells and gets back from his
customers a certain sum on the sale. He compares then, assuming
he has sold all, what he has got back with his expenditure in produe-
ing the boots and shoes, and putting them on the market, and if he
finds he has his £10,000 (I am treating it apart from any question of
debts outstanding, supposing it is a good solid sale), then his capital
is intact, and the rest, if there is a rest remaining in his hands, is profit.
On the other hand, if he has only £9,000, his capital is not intact, and
he has lost. It is exactly the same prineiple that has to be applied
to a trading company under the Companies’ Aect, and the capital
that has to be regarded for the purpose of the Act of Parliament, is
the capital according to the Act and not the things, whether houses,
goods, boots and shoes, or hats, or whatever it may be for the time
being representing the capital, in the sense of being things in which
the capital has been laid out. Where the company is formed to work
a wasting property, such 2s a mine or a patent, different considera-
tions may apply, as was decided in Lee v. Neuchatel Asphalte Co.!
I am not dealing with such special case.” The distinction made by
Lindley, L.J.,* in dealing with one of these special cases is that fixed
capital may be sunk and lost, and yet the excess of current receipts
over current payments may be divided; but floating or circulating
capital must be kept up, s otherwise it will enter into and form part
of such excess, in which case to divide such excess without deducting
the capital which forms part of it will be contrary to law.

If the constitution of a company provides that its objects shall be
to sink its capital in a wasting property, e.g., a mine or a patent, and
acquire profit by working that property, then the gradual diminu-
tion of the property by consumption is a gradual destruction of the
company’s capital, which is within its objects legitimate.* Nothing
in our Acts requires a sinking fund to replace capital lost by degrees.
1t is for the shareholders to see that the constitution of the company
contains such a provision if they desire it. It is conceived that it
would be different in the case of a company formed for the purpose
of buying and selling commodities; the loss in this case would arise

' 41 Ch. Div,, 1, 26. * 7 The Reports, at p. 175.
3 Lee v. Neuchatel Asphalte Co,, 41 Ch. Div,, 1.
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from the company having received a less price than it originally gave
for a portion of its assets, and would have to be reckoned as diminu-
tion of the profits for the year.! As to what is chargeable to fixed
capital and what to floating or circulating revenue, it would be impos-
sible to lay down any general rule. In many cases it may be for the
shareholders to determine this for themselves.? Depreciation of the
goodwill of the business of a company is to be treated as a loss of
“fixed ” capital and not of “ floating or circulating capital.” #

In England the Court of Appeals has again decided that the law
does not prohibit a banking company from paying dividends unless
its paid-up ecapital is intact.*

A land company which, for the purpose of meeting and equaliz-
ing a bad debt, has brought into its profit and loss account of that
year the appreciation of its lands at a higher value than cost price,
will not be interfered with by the Court so as to prevent the declara-
tion and payment of a dividend from the profit of a subsequent year,
for assuming that what was done in the profit and loss account of the
year the loss was made was erroneous, and the company’s assets the
year the dividend was declared were too highly valued, the company
were not bound to adopt the course taken the first year and to bring
the depreciation of the year the dividend was declared into the profit
and loss account of that year.®

The gradual modification of the jurisprudence by which the
Courts arrived at this view is shewn by the following extracts from
Mr. Buckley’s Company Law :— In the common case of lease holds,
which are a wasting property, the whole of the rental will not pro-
perly be income; in the case of colliery properties, the difference
between the price at which the coal is sold and the cost of working
and raising it, will not all be income, for there must also be a dedue-
tion made in favor of capital representing the diminished value of the
mine by reason of its containing so many less tons of coal ;® in the

! See remarks of Stirling, J., in Wilmer v. McNamara, 13 The Reports, at
p. 522; and Kay, L. J., in Verner v. Gen. & Com. Investment Trust., 7 The
Reports, at p. 177.

?Lee v. Neuchatel Asphalte Co., 41 Ch. Div,, 1, 18, 21, 25.

3 Wilmer v. McNamara (1895), 2 Ch., 245.

«In re National Bank of Wales (Ltd.), C. A. [1809], W. N, 181 ; [1899],
2 Ch., 629,

 Bolton v. Natal Land, etc. Co. (1892), 2 Ch., 124,

Buckly Comp., p. 514; Knowles v. McAdams, 3 Ex. D., 23; but see Colt-
ness Iron Co. v. Black, 6 App. Cas., 315.
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case of a tramway company you will not have arrived at the net profit z

before you have set apart a sum to make good deterioration.! But 3
{

a8 regards such wasting property, it has already been stated that where
the charter of the company, as a whole, permits of it, it is not neces-
sary that depreciating by waste shall be brought in as a debit to
revenue account.* It would appear that it is one thing to say that the
company must not divide its capital or any part of it amongst its
members and another to say that revenue cannot be divided amongst
members until revenue has recouped waste of capital.” *

Although it is said that dividends are not to be paid out of capital,
the word capital means what is subseribed pursuant to the charter, or
what is represented by that money.* Accretions to that capital may

| be realized and turned into money, which may be divided amongst
the shareholders.®

But it would appear that the mere increased value put upon
the line and plant of a street railway company by its directors who
employed experts for making the necessary valuation, would not
justify them in declaring a dividend out of such increased value deter-
mined by the valuation.®

They could, however, declare a dividend based on a reconstruc-
tion fund appropriated from the annual profits where it appears that
the line and plant of the company has been maintained in good
order.’

15. Shareholders who acquiesced in the payment of dividends out
of capital cannot complain.— Although the creditors of an insolvent
company may complain of the payment of fictitious dividends by the
directors, based on augmentation of the value of the company’s real
property, shareholders who were present at the annual meetings and
authorized such dividends after communication of the statements, are
not entitled to complain of being deceived as to the condition of the
company, and shareholders who had the opportunity but did not attend
cannot complain because of their own negligence.®

1 Davidson v. Gillies, 16 Ch, Div,, 344,

* See Buckly Comp., 614, 516, 517, 518, Lindley, 431.

* Buckly Comp., 518, ¢See Palmer Comp, Law, p. 146
Lubbock v. Brit. Bank of South America (1892), 2 Ch,, 183.

% Banque d'Epargne v. Geddes, M. L. R,, 6 8. C,, 243.

7 I'bid. ¥ Ibid,
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16. Payment of interest to shareholders—The payment of inter-
est to the shareholders, before any profits have been realized would
clearly be an impairment of capital within the meaning of our Acts,
whether made in pursuance of a resolution at a general meeting' or
by virtue of the articles of association.®* Such an improper payment
of a dividend will be restrained by injunction on behalf of a stock
holder in the company, as being in effect a lessening of the capital to
the prejudice of creditors.® But an injunction will not lie at the
instanee of a mere contract ereditor on the ground that the fund for
the payment of his debt is thereby diminished.* A distinetion must
be made in the case of debenture capital, which is not capital in the
proper sense of the word.®

It is specially provided in our Acts® that the directors may pay
interest not exceeding eight per cent. to shareholders who have
advanced sums on their shares beyond what has actually been called
for.  As already stated” the company cannot pay gnaranteed divi-

dends when no profits have been earned.

17. Forfeiture of shares, when permissible—Liability of holder—
Disposal of such shares— Formalities.—Most of our Acts allow the for~
feiture of shares by the directors for non-payment of calls,® and this
has sometimes been taken advantage of to enable sharcholders to
escape liability where most of the calls remained to be made and the
company was about to become insolvent.® But the Dominion Act
provides that, nothwithstanding such forfeiture, the holder of such
shares at the time of forfeiture shall continue liable to the then
creditors of the company for the full amount unpaid on such shares
at the time of forfeiture, less any sums which are subsequently
received by the company in respect thereof.'® And this would be the
result at common law if the company was insolvent at the time of
forfeiture.!* The right only exists when given by statute or by the

! MacDougall v, Jersey Imperial Hotel Co., 2 H. & M., 528.

* In re Sharpe (1892), 1 Ch., 154,

3Hoole v. Great Western Ry. Co,, 3 Ch., 262; Bloxam v. Metropolitan Ry.
(ib.), 337. ¢ Mills v. Northern Ry. of Buenos Ayres Co., 5 Ch,, 621.

5 See Bloxam v. Metrop. Ry. Co., 3 Ch., 337, 350,

0 Sec. 40, Dom. Act. i Supra, p. 96, ¥ Sec. 41, Dom, Act.

9 Brice ultra vires, p. 188; Morawetz Corp., sec. 857; Mills v. Stewart, 62
Barb., 444, 1 Sec. 41.

"I Morawetz Corp., sec. 857; Mills v. Stewart, 62 Barb., 444,

The forfeiture of a share within a year before the commencement of the
winding-up of a company formed and registered under the Eng. Companies’
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regulations ; such power is not inherent in the company.! Forfei-
tures made for the purpose of enabling a shareholder to retire when
he is not entitled so to do are invalid,® and if the resolution declaring
the forfeiture be a collusive one, passed for the benefit of the share-
holder, there is no forfeiture, and the shareholder will be liable as a
contributory.® The power of forfeiture given by the statute to the
directors is given not to be exercised for the benefit of the share-
holders, but for the benefit of the company and its creditors; it is
only when puyment cannot be obtained that the power of forfeiture
is to be resorted to.*  Forfeiture of shares prima facie prevents any

action by the company for past calls; to render the holder liable, there
must be an enactment.®

Our Acts leave it to the directors to determine by by-law the
mode of disposal of forfeited shares.  The Railway Aet® provides
that they may sell them either at public auction or private sale or may
pledge them as security for the company’s indebtedness.  If these for-
feited shares are cancelled or are not reissued, it is clear, that is a
reduction of eapital stock;™ but the Companies’ Act clearly leaves the
disposal of forfeited shares to the directors of the company.®

Act, 1862, does not relieve the former holder from his liability to be put on
the list of contributories as a past member, (Bridger's case and Neill's case,
4 Ch,, 266; Bath’s case, 8 Ch. Div,, 834); even although he may have trans-
ferred them before the forfeiture (Bridger’s case and Neill's case, 4 Ch., 266);
and even although the company’s regulations are to the effect that forfeited
shares are to be treated as extinguished. (Creyke's case, 5 Ch., 63.)

! Palmer Comp. Law, 103; Clarke v. Hart, 6 H. L. C., 633.

#Common v. McArthur, 20 Can. 8. C. R, 239; Richmond's case, 4 K. & J.,
806; Esparts Trading Co., 12 Ch. Div,, 191; Hall's case, 5 Ch., 707.

Ibid, at p. 245, 1bid, per Sedgwick, J., at p. 245, 246,
"Stockin’s case, 3 Ch., 415; Palmer Comp. Law, 104,
6 1888, sec, 83, " Morawetz, sec. 111.

A company having the power of forfeiture, declared forfeited a number
of its £10 shares on which calls varying from £3 to £7 had been paid. In
the course of proceedings for_the reduction of the capital of the company, the
directors proposed to change wue forfeited £10 shares into £5 5s. shares,
credited with £2 6s. as paid thereon and to offer these to the holders of
ordinary shares at the price of 30s. per each reduced forfeited share.

Held, afirming the decision of Romer, J., that the company were not
bound to treat the forfeited shares as if nothing had been paid upon them ;
that this was not in effect an issue of shares at a discount, and that the
article empowering the company to sell its forfeited shares was valid, and
authorized the directors to deal with them in the way they proposed to do.
(Morrison v. Trustees, Exer's. & Securities Ins. Corp. (Ltd.), C. A. [1808],
W. N,, 164, * Becs. 35 (a), and 41 R. 8. C,, 119.
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The power of forfeiture is to be construed strictly.! A very

little inaccuracy in complying with the conditions precedent to a for

feiture is as against the company as fatal as the greatest.?  If the
company rely upon the forfeiture as valid, they must show that all
conditions precedent have been complied with ; although if the share
holder lie by for a period sufficient to preseribe he may be precluded
from asserting his claim.® But if it is the shareholder who relies
upon it as against the company, who seek to say that it is invalid, this
would be another matter.*

The company eannot make it a part of its constitution that where
a shareholder sues the company or its directors, such shareholder shall
forfeit his shares.® And a forfeiture which is invalid or oppressive
may be restrained by injunction.®

The power of forfeiture for non-payment of calls is a power
intended to be exercised only when the ecireumstances of the share-
holder render its exercise expedient for the interests of the company.
It is not a power to be exercised for the benefit of the shareholder.
The duty of the directors, when a call is made, is to compel every
shareholder to pay to the company the amount due from him in
respect of that call, and it is only when payment cannot be obtained
that the power of forfeiture is to be resorted to.” If a forfeiture be

! Clarke v. Hart, 6 H. L. C., 633; Palmer Comp. Law, 103,

Buckly Com., 465; Johnson v. Lyttle's Iron Agency, 5 Ch. Div., 687; CGar-
den Gully Co. v. McLister, 1 App. Cas., 39, 65.
Buckly Comp., 465; Rule v. Jewell, 18 Ch. Div., 660,

¢ Ihid; a resolution by a new board of directors illegally appointed to
forfeit stock for non-payment of calls is invalid; and the forfeiture will be
restrained. (Christopher v. Noxon, 4 Ont,, 672,

Action to have certain calls declared null and void and certain resolutions
by the directors under which~the plaintiff's stock was confiscated, declared
illegal and to have the defendants ordered to restore the said stock and to
register plaintiff as owner of it. The judgment turned on want of notice.
The cashier wrote to plaintiff three times : 1st, that the bank will take legal
proceedings to recover if he do not pay; 2nd, if you do not pay, the account
will be sent to our attorneys for collection; 3rd, if you do not pay, the direc-
tors will serve themselves as regards you to the privileges which the law
gives them. Held, insufficient. (Robertson v. Hochelaga Bank, 4 K. L. N,
314; 8. C,, 1881.)

Hope v. International Financial Soc., 4 Ch. Div,, 327.

¢ Johnson v, Lyttle’'s Iron Agency, 5 Ch. Div., 687; Goulton v. London

Architectural Co., W, N., 1877, 141; Christopher v. Noxon, 4 0. R., 672.

Stanhope’s case, 1 Ch., 161, 169; Spackman v. Evans, L. R., 8 H. L,, 171,
186, 230; Harris v. N. Devon. Ry., 20 Beav., 384; Esparto Trading Co., 12 Ch.
Div., 191; Common v. McArthur, 29 Can. 8. C. R., 245,
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ullra vires it is not validated by lapse of time' unless acquiescence
by every shareholder is shown for a number of years or the means
of notice to all appear sufficient so as to raise a clear presumption of
knowledge and acquiescence.?

The power to compromise does not authorize forfeiture® except
in compromise of a dispute whether the party whose shares are to be
forfeited, is a shareholder or not.* But it has been held that, inde-
pendently of authority in the charter of a company, the directors have
no power to cancel an allotment of shares® except in compromise of
disputes relating to the validity of the shares,®

The Dominion Act provides” that if, after such demand or
notice, as is preseribed by the letters patent or by the by-laws of the
company, any call made upon any share is not paid within such time
as, by such letters patent or by the by-laws, is limited in that behalf,
the directors, in their diseretion, by vote to that effect duly recorded
in their minutes, may summarily declare forfeited any shares whereon
such payment is not made; and the sanie shall thereupon become the
property of the company, and may be disposed of as, by the by-law
of the company or otherwise, they preseribe.®

! Spackman v, Evans, L, R., 3 H, L., 171; Lord Chelmsford, at p. 263.
Brotherhood’s case, 31 Beav., 365,

% Spackman v, Evans, L. R., 3 H. L., 171,

¢ Lord Belhaven's case, 12 L. T., 324; Dixon v. Bvans, L. R., 5 H. L., 606;
Bath's case, 8 Ch, Div,, 334; Wheeler & Wilson Manuf. Co. v. Wilson, 6 O. R.,
421, 426, citing Brice wltra vires, 2nd Edit., p. 383.

“ Fletcher's case, 37 L. J. (ch.), 49; Clarke v. Hart, 6 H. L. C., 633.

“Wheeler & Wilson Manuf. Co. v. Wilson, 6 O. R, 421; see Kinney v.
Plunkett, 26 Nova Scotia, 158; Livingstone v, Temperance Colonization Co.,
17 Ont. A. R., 379.

Sec. 41,

To a declaration for calls under section 10 of Plaintiff’s Charter, 12 Vic,,
ch. 166; defendant pleaded that by non-payment of said calls the shares be-
came forfeited in pursuance of the Statute, and that defendant acquiesced in
such forfeiture of which plaintiff had notice. Held, bad, for defendant could
not thus forfeit his shares. (Ont. Mar. Ins. Co. v. Ireland, 5 U, C. C. P,, 135,
The shares of certain shareholders being forfeited by default to pay the calls
thereon were offered for sale by auction. Held, that the omisslon to state in
the notices of sale the amounts which had been paid on the shares in ques-
tion did not affect the validity of the sale. (Gilman v. The Royal Can. Ins.
Co, M. L, R, 18.C, 1); and Held, (incidentally) that it is not absolutely
necessary that forfeited shares should be sold by public auction. A sale made
in good faith and for the advantage of the company will not be disturbed,
more especially when the person who owned the shares does not complain

“Bea i
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Apart from special provisions, a company, having notice of the
death of a member, cannot bind his estate by posting to him at his
registered address a notice preliminary to forfeiting his shares for
non-payment of calls due at his death.!

It is not in all cases necessary that the decision of the directors
should be declared in a formal way; so where there had been no
declaration of forfeiture sent to the shareholder but the directors had,
in their balance sheet treated the shares as forfeited, the shareholder
could not be held liable as a contributory at least on the application
of the company, unless the Aect so [ll'u\‘ill-‘-,:

If the company act irregularly in respect of formalities which
are intended for the protection of the shareholder, and upon proceed-
ings thus irregularly conducted declare a forfeiture of shares, they
cannot afterwards turn round and claim to hold the shareholder liable
as a contributory.® So if the charter or the statute governing the
company provide that forfeiture is to be made by resolution of the
directors, the Court will assume that such resolution was duly passed
if the forfeiture is found properly entered in the books of the com-
pany, although there be no entry in the minutes of the resolution.*

18. Distinction between cancellation of shares, and cancellation
of share certificate.—A distinction must be made between a cancella-

thereof. (Gilman v. Robertson & The Royal Can. Ins. Co, M. L. R, 1
8. C, 11).

Where a trading company, incorporated by statute, became insolvent.
Held, that one of the partners, being also a judgment creditor of the company,
was entitled to a decree compelling the directors to make calls upon the
stock of subscribers, notwithstanding a clause in the statute declaring the
shares of defaulters should be forfeited, the forfeiture being cumulative to
all other remedies to which a creditor was entitled. (Harris v. The Dry
Dock Co., 7 Grant's Ch., 450).

Allen v, Gold Reefs of West Africa [1899], W. U,, 75; [1899], 2 Ch., 40.

*Webster's case, 32 L. J. (Ch.), 1385. The directors passed a resolution,
declaring that the shares mentioned in a schedule intended to be annexed
(but which was not annexed) to the resolution, which had became forfeited
by non-payment of a call, should be sold at a certain date, unless previously
redeemed; and the resolution for sale of the stock nad not been acted upon
by the company; in an action by a creditor against a shareholder on the for-
feit list, it was held that the defendant was still liable as a shareholder.
Smith v. Lynn, 3 U. C, B. & A., 201; See also Fraser v. Robertson, 13 U. C.
C. P, 184; Nelles v. Second Mutual Bldg. Soc., 20 Grant’s Ch.,399,

3 Buckley Comp., 475.

¢ Knight’s case, 2 Ch., 321; compare Smith v, Lyman, supra.
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tion of shares or the release of a shareholder, and the cancellation of a
certificate of shares. A certificate of shares is merely evidence that
the holder is a shareholder, and to cancel it would not of itself release
him from membership in the company.! If a certificate of shares
should be issued illegally, or to a wrong person, it would not constitute
the holder a shareholder, and its cancellation would merely destroy
an invalid instrument which had been issued in the name of the
corporation,?

19. Withdrawal of shareholder— Surrender of shares—Surrender
as compromise.—The withdrawal of a shareholder would reduce fhe
amount of the outstanding shares of the company to that extent.
Whether it would also reduce the amount of the company’s assets or
capital would depend upon circumstances. The ecancellation of
shares that have not been fully paid-up would deprive the corporation
of the right to call upon the holder who was discharged to contribute
the amount of the shares to the company’s capital. This liability of
a shareholder to contribute his proportionate part of capital is for
the common benefit of all shareholders. It constitutes a portion of
the company’s capital or assets, and is pledged to creditors as security
for their claims.  To release a subscriber or holder of shares which
have not been fully paid-up would therefore nec

sarily reduce the
assets or capital of the corporation, and would be in violation of the
rights both of ereditors and of the remaining members.® Hence it
has been uniformly held that, unless a company has authority to do
80 by its charter it cannot cancel shares which have been validly
issued, and as to which no question of forfeiture arises.*

! Morawetz, sec. 111, * [bid.

Morawetz, sec. 111; Gill v. Balis, 72 Mo., 424; Bedford R. R. Co. v. Bow-
ser, 48 Pa. St., 29; In re Wallace Huestis Grey Stone Co.; Russell's Nova
Scotia Equity Decis., 1873-1882, p. 461,

¢ Fletcher's case, 37 L. J. (Ch.), 49; Livingstone v, Temperance Coloniza-
tion Soc., 17 Ont. A. R., 379; Green's, Brice, ultra vires, 2nd Edit., p. 189 ef seq.;
Ross v. Fiset, 8. C., 1882, 8 Q. L. R., 2561; Ross v. Dusablon, Q. B,, 1883, 10
Q. L.R.,, 74; Common v. McArthur, 20 Can, 8. C. R., at p. 245,

Where a company's charter provided that any shareholder might sur-
render his shares within a time limited, and that the said shares should be
forfeited, and his liability in respect thereof should cease, it was held, in
winding-up proceedings that those who had thus surrendered their shares
were not liable as contributories, even to the extent of the ten per cent.,
which they ought to have paid at the time of subscription but had not. (In
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It is only where there is a bona fide dispute as to whether a person
is a shareholder or not, that directors ean, bv virtue of their power to
compromise disputes, relieve the person of his shares and cancel the
subseription,' The compromise must be based om grounds which
would enable the Courts to decree such relief, such as, for example,
shareholder were to

frand or misrepresentation.®  As the Court, if
ation in damages in

make a elaim against the corporation for comper
respect of some matter not connected in any way with the validity of
the shares held by him, could not decree a cancellation pro tanto of
those shares, so the corporation itself cannot validly compromise a
claim for damages against it by accepting tne surrender of and by

cancelling such shares of its capital stock held by the claimant;® but

if the claim is in connection with certain shares, the company would
have power to compromise and aceept their surrender.*

re Ontario Express & Transportation Co., 24 0. R., 216; reversed in appeal
upon other grounds, 21 Ont, A. R., 646).

hareholder of the company to surrender his
n time. A shareholder desiring to surrender

Power was given to any
stock in writing within a certs
his stock transferred it within the time by an ordinary assignment to the
president “in trust,” both intending the transfer to operate as a surrender;

Held, a valid surrender. (Harte v. Ontario Express Co., 24 0. R., 340).
Bath's case, 8 Ch, Div,, ; Dixon v, Evans, L. R. § H. L., 606; Wheeler
& Wilson Manuf. Co. v. Wilson, 6 0. R., 421 Livingstone v. Temperance

Colonization Soe., 17 Ont. A. R., 379; Green's-Brice wltra rvires, 2nd Edit., p.

189 ; In re Wallace Huestis Grey Stone Co., Russell's Nova Scotia Equity
Dicis., 1873-1882, p. 461.

Livingstone v. Temperance Colonization Soc.,, 17 Ont. A, R,, 379;
Wheeler, ete,, Manuf. Co. v. Wilson, 6 O. R., 421,

In re Bath's case (8 Ch. Div,, 334), the Court of Appeal held that al-
though the shares were really valid, yet a bona fide question of their legality
having been raised, and an agreement for their cancellation having been
made in order to settle the question, the cancellation was good as between
the shareholder and the company.

8 Livingstone v. Temperance Colonization Society, supra.

+«The defendant, an original stockholder in a joint stock company, his

stock being fully paid-up, was elected a director, after a statement prepared
by the company’s secretary had been published by them, setting forth that
the company was in a flourishing condition earning a ten per cent. dividend.
On the faith of such statement, defendant subscribed for new shares in the
company, but soon afterwards suspecting that the statement was incorrect,
he threatened legal proceedings to compel them to cancel the stock, where-
upon a resolution was passed directing the books to be examined, and on
such examination the statement was found to be false, and the company
practically insolvent. A meeting of the shareholders was then called and a




108 CANADIAN COMPANY LAW.

But in regard to the surrender of shares, each case as it arises
should be decided upon its own merits! For instance, it has been
held that where the company’s articles of association empowered it

to increase its capital by the issue of new shares, which might be
issued with such preferential rights as to payment of dividends or
repayment of capital, and generally on such terms as the company
should by special resolution determine; and the directors of the com-
pany were empowered to accept surrenders of shares from any mem-
ber of the company upon such terms as should be agreed upon; then
the issue and allotment of preference shares in consideration of the
bond fide surrender of fully paid-up shares were not ullra vires of the
company.*

20. Director may accept a transfer of shares to himself.— W hilst,
in the absence of special authority, it is not competent for directors
to accept on behalf of a company the surrender of shares held in the
company, it is as competent for the directors of a company, as for
anybody else, to accept shares in the company from such shareholders
as may be willing to transfer them in the ordinary way. Conse
quently, an agreement between the directors and some of the share-
holders of a company to the effect that the latter shall relinquish their
shares and transfer them to the directors, is not ultra vires, or in any
way illegal, if the agreement is with the directors as individuals, and
not with them as representing the company.?

21, Reduction of capital by transfer to “ dummies " Liability
of directors—English law.— Another method of illegally reducing the
available capital of a company as towards its ereditors

is the transfer
of unpaid shares by their holders, upon the approaching insolvency

by-law

assed cancelling the stock. After the aefendant’s subseription for
the new stock, and before the cancellation, as also before the defendant
became aware of the falsity of the statement, the plaintiff became a creditor
of the company. The plaintiff after such cancellation, issuned a writ and
obtained a judgment against the company, and then sued the defendant for
the amount of the new stock unpaid by him. Held, that the plaintiff could
not recover; that there was power to cancel the stock; that the cancellation
was duly made ; and that the defendant was not guilty of any laches.
(Wheeler & Wilson Manuf. Co. v. Wilson, 6 O. R., 421.)

'In re Dronfield Silkstone Co., 17 Ch. Div., 76, 85.

? Bichbaum v, City of Chicago Grain Elevators (1891), 3 Ch., 459.

SLindley Comp., 521-522; Haddon v. Ayers, 1 E. & E,, 118; distinguish
Re Union Fire Ins. Co., McCord’s case, 21 O. R., 264, infra, p. 110.
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of the company, to parties who are mere dummies so far as the credi
tors are concerned, owing to their notorious inability to meet the
demands made upon them for the amount unpaid on their shares.
The Dominion Act, while leaving the transfer of shares almost wholly
within the discretion of the directors,! places certain restrictions upon
the latter, one of them being that no share shall be transferable until
all previous calls thereon are fully paid in,* and another rendering
directors personally liable for allowing the transfer of shares not fully
paid to parties who have no apparent means of meeting the calls
which may be made of the unpaid portion of the shares held by them.?
A director may, however, evade all responsibility for such a transfer
Act* whereby he
publicly renounces all connection with such transfer. But if shares

by resorting to certain formalities provided by the

are transferred to a pauper or man of straw, who is misdeseribed, so
that the directors are imposed upon and induced to make no enquiries

transfer and place the transferor on the list of contributories,® The

ut him, the company can, on ascertaining the facts, repudiate the

British Columbia Act declares a transfer to escape liability for a
nominal or no consideration or to a servant of the transferor shall be
deemed fraudulent and need not be recognized on the winding-up.®

I'he English law allows great latitude in respect of the transfer of

shares. De Pass’s case ruled that when the transfer is an absolute
out-and-out disposal of the property even though done for the express
purpose of escaping liability,” the transferee and not the transferor
will be the contributory, but this case is difficult to reconcile with
others, and is generally admitted to be unsatisfactory. If the trans-
action is merely a colourable one, the transferor will be held liable as
a contributory.®

All transfers of stock by a stockholder to the company, which
have the effect of reducing the capital stock of the company, are void®
and no valid distinetion can be drawn between cases where the object
of the transfer is to traffic in shares on the part of the company and
where the intention is simply to cancel certain shares. In either ¢

e

' Secs. 49, 52. * Sec. 51. * Sec. 49. ‘ Sec. 49,
* Lindley Comp., 827; Payne's case, 9 Eq., 223; Ex parte Kintrae, 5 Ch., 95.
‘R. 8. B, C, ch. 44, sec. 35.
4 De G. & J., 5644; Lindley Comp., 826.
Hyam's case, 1 D, F. & J., 75; Budd's case, 3 D. F. & J., 297; 30 Beav., 143.
' Ross v. Worthington, 5 Legal News, 140,
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(no special power to do so being given to the company) the transfer
is illegal, but whether the liability upon the shares is transferred, or
not, depends upon the knowledge or ignorance of the prior holder.!

22. Devices to accomplish reduction of capital.—\We have alre
dealt with the question of illegal reduction of capital stock by the
issne of shores at a discount,® but other expedients have sometimes
been adopted to avoid this difficulty, while attaining the same result.
Generally speaking, any unusual liberality on the part of a company
in dealing with intending shareholders is regarded with suspicion,

Thus, while for the purpose of issuing its capital the payment of
brokerage is infra vires of a company and unimpeachable, where the
services of a broker are reasonably necessary and the broker properly
employed and the commission (of so much per share) is a fair and
just remuneration for the services rendered,® yet where the commis-
sion takes the form of a bribe or improper payment, and where the
amount is wholly disproportionate to the services rendered by the
broker, where, in fact, it is a mere colourable discount, this will be
lield an improper application of capital.*

A company will not be permitted to write off the discount on
shares illegally issued at a discount, under the general power that a
company has of l't'lllu'ing its l‘:llbilill.:'

e Union Fire Ins. Co.,, MeCord's case, 21 O. R., 266

“See supra, pp. 69, et seq.; Cree v. Sommervail, 4 App. Cas., 648; Ke Royal
Brit, Bank, Nicol's case, 3 De G. & J., 387; Re Central Bank, J. D. Hender-
son's case, 17 O. R., 110.

The Manager of an insurance company, authorized by the directors, with
the moneys of the company purchased from the holder thereof, who was
ignorant of the object intended, a number of partly paid-up shares of the
company on which calls were in a ar, for tone purpose of cancellation,
taking the transfer to himself as “manager in trust.” The company had
no power to deal in its own stock. The shares were never cancelled, the
dividends thereon being credited to the company. Held, in liquidation pro-
ceedings, that in the absence of knowledge by the transferor that the pur-
chase was for an illegal purpose, the manager was properly placed on the
list of contributories, (Re Union Fire Insurance vo., McCord's case, 21 O. R.,
264.)

Metropolitan Coal Consumers Association v. Scrimgeour (1895), 2 Q. B.,

604.

¢In re Faure Electric Accumulator Co., 40 Ch, Div,, 141; Lydney & Wig-
pool Iron Ore Co. v. Bird, 33 Ch. Div., 85.

* ke New Chile Gold Co., 38 Ch. Div., 475,
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23. Purchase of shares on stock exchange through agency of a
broker—** Bucket Shop ” transactions.—Where a person instructs his
broker to buy shares for him on the Stock Exchange, without any
intention of himself taking delivery of the shares, but the broker does
take delivery, and pays the full price by means of loans raised on
security of the shares, and resells when instructed, receiving a per
centage on each transaction as commission, any profit or loss thereon
being credited or debited to the prineipal, such a transaction is some
times spoken of as “ gambling on the stock exchange;” but it does not
follow that the transaction involves a gaming contract.' A contract
cannot properly be so deseribed merely becanse it is entered into in
furtherance of a speculation. It is a legitimate commercial trans-
action to buy a commodity in the expectation that it will rise in value,
and with the intention of realizing a profit by its re-sale;* and none
the less so where the transactions are carried on by an association or
syndicate formed for the purpose.® In Canada the main point in
determining the validity or otherwise, of such transactions, is that of
delivery of the shares. In 1888 the Dominion Parliament passed
an Act to suppress “ bucket shops,” * and section 1 of the Aect pro
vided that “ Everyone who . . . . with the intent to make
gain or profit by the rise or fall in price of any stock of any incor-
porated or unincorporated company or undertaking

ma « .+ any contract or ¢ sment, oral or written, pur-

porting to be for the sale or purchase of any such shares of stock

Jin respect of which no delivery of the thing sold or pur-

chased is made or received, and without the bona fide intention to

make or receive such delivery; and everyone who acts, aids, or abets
in the making or signing of any such contract or agreement is guilty
of a misdemeanour.”

A proviso was, however, added in the following terms, “ But the
ker of the

purchaser receives delivery on his behalf, of the article sold, notwith-

foregoing provisions shall not apply to cases where the br

standing that such broker retains or pledges the same as security for
the advance of the purchase money or any part thereof.”

But apart from this proviso, where a real contract of purchase

has been made and carried out by a broker on behalf of a principal,
' Forget v. Ostigny, P. C. (1895), App. Cas., 818; 11 R., 474.

* Ibid, and Laughton v, Griffin, P. C. (1895) App. Cas., 104; 11 R., 355,
* Laughton v, Griffin, supra. ¢ 51 Vict., ch. 42,
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delivery to the broker is delivery to the principal just as much as if
it had been actually made to himself.!

24. Conspiring to induce the purchase of shares.—An agreement
between two or more to purchase shares in a company in order to
induce persons who might thereafter purchase shares in such com-
pany to believe, contrary to the fact, that there was a bond fide market
for its shares, and that the shares were at a real premium, is an illegal
transaction, and may be made the subject of an indictment for con-
spiracy, and no action can be maintained in respect of such agree-
ment or purchase of shares.* In Canada this offence is now dealt
with in sec. 394 of the Criminal Code, and the penalty may extend to
seven years’ imprisonment.

! Forget v. Ostigny, 11 R., at p. 479,
* Scott v. Brown Doering, McNab & Co. (1892), 2 Q. B,, 724,
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CHAPTER VI

SHAREHOLDERS.

1. THE MEMBERSHIP IN
A QUESTION OF CONTRACT. WHEN
COMPLETE.

2. POSITION OF CHARTER MEMBERS
LIABILITY FOR CALLS, PRESCRIPTION,

A COMPANY.

3. POSITION OF ONE WHO AGREES TO
SUBSCRIBE FOR STOCK BEFORE INCOR
PORATION ; BUT NOT MENTIONED IN
THE CHARTER. CONTRIBUTORY.

{. APPLICATION FOR SHARES,

5, SUBSCRIPTION FOR STOCK IN COM-
PANY PROHIBITED BY ITS CHARTER
FROM COMMENCING BUSINESS TILL A
CERTAIN | AGE OF STOCK IS
TAKEN UP, “"COMMENCING OPERATIONS."

6. SUBSCRIPTION FOR STOCK IN COM

PANY BEFORE ORGANIZATION. For
MATION OF CONTRACT. ALLOTMENT
NOTICE,

7. SUBSCRIPTION FOR STOCX IN A COM
PANY COMPLETELY FORMED AND OR
GANIZED,

8, IMPLIED AGRE
SHARES,

TO TAKE

0. LIABILITY OF DIRECTOR FOR QUALI-
FICATION SHARES. Esrorp Sue
SCRIPTION TO SHARES IN TRUST BY
DIRECTOR.

10, LIABILITY OF A PLOYED BY
THE COMPANY ON CONDITION OF HIS
TAKING SHARES, OR TAKING SHARES ON
CONDITION OF APPOINTMENT,

11. CONSENT NECESSARY TO MAKE A
PERSON LIABLE AS SHAREHOLDER.

12, REGISTRATION OF PERSON AS
SHAREHOLDER 18 ONLY prima facie
EVIDENCE THAT HE IS8 SUCH. DIFrFeER
ENCE BETWEEN CANADIAN AND ENa
LISH ACT

13. NOTICE OF ALLOTMENT,

14. NOT NECESSARY TO NUMBER AND
EAR-MARK SHARES ALLOTTED,

15, SUBSCRIPTION FOR STOCK IN A
FIOTITIOUS NAME, LIABILITY ON SAME,

16, DISTINCTION BETWEEN SUBSCRIP
TION UNDER A FICTITIOUS NAME AND
FRADULENT ALLOTMENT TO PERSONS
WHO NEVER CONTRACTED TO TAKE THE
SHARES ALLOTED, OR WHO TOOK THEM
FOR AN ILI AL cestui que trust,

17. LIABILITY OF SUBSCRIBER WHEN
COMPANY HAS NOT FULFILLED THI
REQUIREMENTS OF ITS CHARTFR. DE
FENCES TO CALLS.

18, Ultra vires ISSUE OF NEW CAP
ITAL LIABILITY OF HOLDER OF. A
QUIESCENCE AND ESTOPPEL.

19, SUBSCRIPTION TO STOCK THROUG
AGENT,

20, MISREPRESENTATION IN PROSPEC-
TUS, ETC, A GROUND OF RELIEF OF
SHAREHOLDER,

. MISREPRESENTATIONS BY DIREC
TORS AS GROUND OF ACTION AGAINST
THE COMPANY,

22, How RIGHT TO REPUDIATE SHARES
MAY BE LOST,

23, SHAREHOLDER MAY BE ELIGILBE
TO BE APPOINTED LIQUIDATOR.

1. Membership in a company a question of contract—When
complete.—The general principles of law applicable to contracts must
govern the question of membership in a joint stock company.!

' Magog Textile & Print Co. v. Price, 14 Can, 8. C. R., at p. 671, Per

Ritchie, C.J.; Nicol's case, 29 C. D,, 421.

8
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It is important to distinguish between the contract of member-
ship actually existing among the shareholders or members of a cor-
poration, and a contract to become a shareholder at a future time ;
and a contract to become a shareholder at a future time must again
be distinguished from a contract Jo purchase shares, which have
already been issued.!

As already stated, the Dominion Companies’ Act® and the Acts
of most of the Provinces provide for incorporation by means of
Letters Patent. The applicants are mentioned in the Letters
Patent as having subseribed for shares; and so soon as the
charter issues, they become shareholders, All others become share-
holders by epplication to the company for shares and an allotment,
which is the company’s acceptance, completes the contract to take
shares. When incorporation takes place by the registration of a
memorandum of association, those who sign the memorandum are
the first shareholders, and the subsequent shareholders are created
as before stated. The terms of the memorandum of association or
of the charter and by-laws of companies incorporated by Letters
Patent are conditions of the contract.

Under the British Columbia Aet these who sign the memoran-
dum of association are deemed to have agreed to become members,
and upon registration of the company shall be entered as members
on the register.’ They become shareholders ipso facto on the incor-
poration of the company and liable on the shares they have subseribed
fort The contract which exists among the members of a company,
and which constitutes them a corporate association on the registration
of the company, gives the contracting parties the status of share-
holders; it invests them with the continuing rights of shareholders,
together with the corresponding liabilities; and the performance of
this contract will always be specifically enforeed, though a failure to
perform rarely presents a ground for an action for damages® On
the other hand, under the American system, as stated by Morawetz, a
contract to become shareholder, or to subseribe for shares in a com-
pany at a future day, does not give the contracting party the status

! Morawetz, sec. 46.
3 R. 8. B. C,, ch, 44, sec. 30.
4 And see as to English Acts which are similar; Palmer Comp. Law, 68;
16 Ont. A. R., at p. 512, per Burton, J.A,
s Morawetz, sec. 46,

? Supra, p. 81, chap. 8.
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of shareholder until after the contract has been fully executed by
taking the shares or actually subscribing upon the books; and, upon a
failure to perform the contract, the company would be entitled to
recover only the damages suffered,—that is, the difference between

the amount which the defendant agreed to pay or contribute on

account of the shares, and the value of an equal number of shares in
the market.! Under the Canadian Companies’ Aets, which provide
for incorporation by the issue of letters patent, the applicants are
named in the letters patent as the first shareholders, and are bound
to have subscribed for one-half of the authorized capital. From
among these shareholders the provisional directors are named. Sub-
seriptions to stock are offers by the subscribers to become shareholders,
and the contract of membership in the company is only complete by

the acceptance which is expressed by allotting shares to the sub-

seribe

2. Position of charter members— Liability for calls—Prescription.
So far as the charter members of the compan+ are concerned, they
hold themselves out to the world as the shareholders in and sub

and

seribers to stock in the company at the time of its incorporation,?
if the amount of the holding of any one of them has not been specified,
such an one would be liable in respect of one share at least.®* The
charter members are not in the position of persons having a mere
inchoate right to receive shares, but are actual shareholders and mem-
bers of the company by virtue of the charter in respect of the holding
recognized by that instrument,* they are therefore liable for calls by
the liquidator upon the stock so held without any further act of the
directors in allotting such stock, or giving them notice of allotment,’
and so long as such members take no proceedings to relieve themselves
from liability, a mere statement by some of them to certain directors
of the company that they will not accept their stock, will not relieve
them from their liability as shareholders,® nor will the failure of the
directors to enforce payment of the shares so relieve them.” Preserip-

* Tbid.

* Per Osler, J., in Boultbee's case, 16 Ont. A, R., at p. 517.

* Per Osler, J., in Re Haggart Bros. Mfg. Co., 19 Ont. A. R., at p. 587.

¢ Ibid, at p. 588.

* Ibid, at p. 687; In re London Speaker Printing Co., 16 Ont. A. R., 508.

* In re Haggart Bros. Manuf. Co., 19 Ont, A, R., 582,

" Ibid; and see In re London Speaker Printing Co., per Burton, J.A,, 16
Ont. A. R., p. 508,
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tion does not begin to run against such members until a call has been
made by the directors, for ordinarily there is no liability to pay for
shares until a call is made.!

3. Position of one who agrees to subscribe for stock before incor-
poration, but not mentioned in the charter—Contributory.—In regard
to those who agree to subscribe for stock in a company before incor-
poration and who are not mentioned in the charter as incorporators,
their position may be regarded, 1st. as towards the company; 2nd. as
towards the creditors under the winding-up acts. As regards their
position towards the company, there can be no common law liability,
as there can be no privity of contract between them and a company
which was not in existence when they became subscribers® for, as
above explained, this contract has not been completed by an accept-
ance. Their’s is at most a mere proposition to take stock, and not a
binding promise to take and pay,” and, certainly does not constitute a
contract which could be enforced by them. They could not by their
offer oblige the provisional directors to allot any of the shares to
them.* It may now be safely laid down as our law, that a subscriber
to stock in a company before incorporation, whose name has not been
inserted in the letters patent mor appeared in the notice applying
therefor, and who never received notice of allotment, nor paid calls
nor did any other thing after incorporation which might constitute
him a member, is not liable in respect of such stock whether he has
repudiated or recalled his subseription or not.*  And even if the

1 I bid.

*In r¢ Northumberland Avenue Hotel Co., 33 Ch. Div,, 16; Thames Nav.
Co. v. Reid, 13 Ont. A. R,, 303.

‘Tessler, J., in Arless v. Belmont Manuf, Co,, M. L. R. 1 Q. B, 340;
Henry, J., in Nasmith v, Manning, 5 Can. 8. C. R., 441,

+Halifax Street Carette Co. v. McManus, 27 Nova Scotla, at p. 177; Per
Henry, J., in Nasmith v. Manning, 56 Can. 8. C. R, 441.

"Magog Textile & Print. Co. v. Price, 14 Can. 8. C. R,, 664; Union Nav.
Co. v. Couillard, 21 L. C. J., 71; Rascony v. Union Nav. Co., 24 L. C. J., 133;
Arless v. The Belmont Manuf. Co.,, M. L. R. 1 Q. B,, 340; Nasmith v. Man-
ning, 5 Can. 8. C. R., 417; Halifax Street Carette Co. v. McManus, 27 Nova
Scotla, 173; In re London Speaker Printing Co.; Pearce's case, 16 Ont. A. R.,
508; Boultbee's case, ibid; Rosedale Pressed Brick, etc., Co., Foster's case,
19 Can L. T. (1899), 311,

This view of the law sometimes leads to considerable hardship as regards
those whose names are mentioned in the letters patent. For instance, the
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subscriber’s name has been inserted in the letters patent, but fraudu-
lently, and without his consent, he will not be liable.!  There would
chief promotor of a company after leading others to become incorporated
members owing to the large amount of stock he has himelf subsecribed to,
may withdraw and leave those he may have induced to join to bear the losses
of the company.

This happened in the following c
even less favorable to the defendant:—The defendant with others agreed to
apply for letters patent for a company for manufacturing purposes, under
R. 8. 0., 1887, ch. , and signed a stock list subscribing for certain shares,
and agreeing to pay therefor as provided by the Act and the b) ws of the
company. Subscquently a petition purporting to be by thirteen of the sub-
scribers, but omitting the defendant’s name, was presented to the Lieutenant-

and the circumstances were then

Governor of Ontario for a patent incorporating the petitioners and such
others as might become shareholders in the company thereby created a body
corporate, ete. The stock list, however, subscribed by the defendant appeared
to have been filed in the office of the Secretary of State. The petitioners
were accordingly incorporated, * and each and all such other person or per-
sons as now is, or are, or shall at any time hereafter become a shareholder
or shareholders in the said company under the provisions of the said Act,”
The defendant did not subsequently to the incorporation subscribe for stock,
but on the contrary repudiated his former subscription Held, that the
defendant was not a stockholder, and was, therefore, not llable for calls on
the shares which he purported to have subscribed for. (Tilsonburg Agri-
cultural Manuf. Co. v. Goodrich, 8 O. R., §65.)

Banque d’Hochelaga v. Murray, 15 App.

, 414; M. L. R. 2 8. C,, 201

A number of persons, among whom was C, agreed to form a company;
but at a subsequent meeting in which C took part, it was resolved that as
they could not obtain an expected subsidy from the government they would

not go on; later some of those interested applied for letters patent and a
company was formed, C's name being inserted in the letters patent. C never
attended any meeting or took any part in the affairs of the company, and
the directors of the company afterwards passed a resolution to exonerate
those who had signed the original paper, but who had refused to become
shareholders when it was found that no subsidy could be obtained. H, a
creditor of the company, obtained judgment against it, and having discussed
the company, sued C as a contributory for the amount of his unpaid shares.
Held, reversing the judgment of the Superior Court, that C was not liable.
(Cantin v. Banque d'Hochelaga, Q. B, 1880, 32 L. C. J., 22.)

Where it appeared that the defendant and others had been incorporated
by letters patent issued under the Great Seal of the Province, which letters
had been obtained by a fraudulent misrepresentation that the defendant and
others had petitioned for the same, and a writ of scire facias was issued
on an information by the Attorney-General against the company, its liguida-
tor, and its judgment creditor, to shew cause why the letters patent should
not be declared fraudulent, null and void, “at least in so‘far as the said
defendants were concerned.” Held, under C. C. P, arts. 1034 and 1035, that
the Code does not authorize a partial annulment of letters patent as had
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appear to be nothing in our statutory law which would render sub-
seribers before incorporation liable as eontributories under the fore-
going circumstances,!

Of course, the position of a shareholder upon the winding-up
of a company towards its creditors is different to his position toward
the company. After the winding-up order there are only creditors
and contributories before the Court, and no corporation; and share-
holders cannot then raise defences which would be available against
the corporation as rescission of the contract respecting the shares is
then impossible.?  The deseription of a contributory under the
Winding-up Act does not seem to contemplate that anyone but a
shareholder or member of a company shall be placed upon the list,
although this would probably be held to include a person who ha

entered into a binding contract with the company to take shares.
The persons mentioned in the Winding-up Aet as those who are liable
to be placed upon the list of contributories are the shareholders and
members of the company. This would include the executors of a
deceased shareholder.*  The subscriber before incorporation is not
a member of the company within the meaning of that term as used
in section 44 and following of the Dominion Winding-up Aet.® Seec.
2 () of the Dominion Companies’ Act, R.8.C., ch. 119, deseribes a
shareholder as “ every subscriber to or holder of stock in the com-
pany, and includes the personal representatives of the shareholder.”
The Act contains no definition of the term * subseriber.,” A “ sub-
been directed by the Court of Queen's Bench, that they ought to be entirely
annulled, and that the terms of the prayer were wide enough to authorize an
order to that effect. (Banque d'Hochelaga v. Murray, P. C. 1800, 15 App.
Cas,, 414.)

Pearce's case; Boultbee's case, 16 Ont. App., 508,

‘Re Central Bank of Canada, 25 Can. Law Journal, 238, confirmed in
appeal, 18 Ont. A. R., 209.

3 Pearce’s case, 16 Ont. A. R., at p. 513, per Burton, J.A.

{ Re St, John Bld'g Sy., Haye's case, 18 Can. L. T., 346.

5R, 8. C,, ch, 129 : “If a shareholder has transferred his shares under
circumstances which do not, by law, free him from liability in respect
thereof, or if he is by law liable to the company or its members or creditors,
as the case may be, to an amount beyond the amount unpaid on his shares,
he shall be deemed a member of the company for the purpose of this act,
and shall be liable to contribute, as aforesaid, to the extent of his liabilities
to the company or its members or creditors, independently of this Act; and
the amount which he is so liable to contribute shall' be deemed an asset and
a debt as aforesaid.”

1
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riber to stock in the company ”’ must mean one bound by a contract
with the company, unless the Act has given it a wider meaning, and
this it would appear not to have done.! It is possible that the sub
seription form which the subseriber signs may be so worded as to
constitute an offer by the company, in which case the subseription is
an acceptance. The liability of the subscriber would thus depend
on the terms of his subseription, but it is submitted that a mere sub
seription is not sufficient, and the wording of the Act is misleading.

The Act attempts to protect ereditors by the publicity required

ards the proposed amount of the capital

bv the Aet to be given as 1
.IH'l

stock, the number and amount of the shares and the nam
addresses, ete., of each of the applicants for incorporation.? In prae-
tice the applicants are frequently merely promotors who transfer their
shares immediately after the letters patent are granted. The publie
have no notice of any other subseribers, nor do any others hold them-
selves out as responsible. And it is to be noted that if the letters
patent make no other definite provision, the stock of the company
so far as it is not allotted thereby, shall be allotted when, and as the
'ribe.®  Those dealing with the company

directors I».\' ]v‘\'-lu\\‘ pr
should not rely on the security of any others than the actual share-

holders at the time of the transaction.

4. Application for shares.—It is not doubted in our Courts that
an application for shares may be prepared and signed previous to the
formation of the company and entrusted to a promotor, broker or
other person interested in the company to be made use of or acted
upon afterwards. All that has been decided is that a mere agreement
to subseribe to stock in a company to be formed cannot, by itself, and
without more, constitute the subseriber a member of the company.*

! Per Osler, J., in r¢e London Speaker Co,, 16 Ont, A. R, at p. 516.
In Coventry's case (1891, 1 Ch., at p. 211), Bowen, L. J., said: “ Sec. 23
of the Companies’ Act, 1862, says that every person who has agreed to become
a member of a company, and whose name is entered on the register of mem-
bers, shall be deemed to be a member of the company; but we do not really
require that section to tell us that the law of contract is the law we have
to apply.”

' Bec. 4 (d), (e), (f), ch. 119, R, 8. C. 8 Sec. 26.

+See per Osler, J.A,, In re London Speaker Printing Co., 16 Ont. A. R.,
at pp. 517 and 518,
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5. Subscription for stock in company prohibited by its charter
from commencing business till a certain percentage of stock is taken
up—* Commencing operations.”—In regard to companies not subject
to the Companies’ Acts, such as railroad companies, it is frequently
the case that the company obtains its charter, but is not allowed to
start operations until a certain amount is subscribed to the capital
stock and the company is otherwise organized. For the purpose of
obtaining subscriptions to the stock a subseription book or stock list
is opened.  The position of those who sign this provisional stock sheet
has been held to be the same as those who subscribe to shares in a
joint stock company not yet incorporated, because, although there
may be a charter, yet the company cannot commence operations until
the requirements of the charter are complied with, and this may never
happen. The charter is merely a franchise conferring the power to
form a company.!  Subseription to such a provisional stock list is
said to be, at the most, a unilateral contract, if one at all, and one
which could not be enforced by the party subseribing.?

Where the charter prohibits the company from commencing
operations until a certain percentage of stock is subseribed and a cer-
tain amount paid up, the provisional directors have the right to make
calls on the stock subseribed for and do all acts for and in the name
of the company, within their power, so long as these acts do not
amount to “ commeneing operations,” *

6. Subscription for stock in company before organization—For-
mation of contract—Allotment—Notice.—In the case of subseriptions
conditional upon the formation or organization of such 2 company, it
has been a difficult question to determine what action if any on the
part of the company is necessary to complete the contract.  The
leading case in this country on the point is Nasmith v. Manning.*
Manning was induced to sign the stock book of a chartered railway
company incorporated but not yet organized. This book was headed
by an agreement by the subseribers to become shareholders for the
amonnt set opposite their names, and upon allotment by the company

| See Nasmith v, Manning, 5 Can. 8. C. R., 417.
* Ibid, per Henry, J., at p. 441,

3 No. Sydney, etc., Co. v. Greener, 31 N, 8. R, 41.
¢5 Can. 8. C. R, 417.

g Aol
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shares and all future calls. The company upon its organization passed
a resolution instrueting their secretary to issue allotment certificates
to each shareholder for the amount of shares held by him. The secre-
tary prepared them, including one for Manning, and handed them to
the company’s broker to deliver to the shareholders. The brokers
published a notice signed by the secretary, in a daily paper, notify-
ing subseribers to the ecapital stock of the railway company, that the
first call of ten per cent. on the stock was required to be paid imme-
diately to them. Manning never called for or received his certificate
of allotment, and never paid the ten per cent., and swore that he had
never had any notice of the allotment having been made to him. The
Supreme Court held, affirming the Ontario Court of Appeal, that the
document signed by Manning was only an apolication for shares, and
that it was necessary for the company to have shown notice within a
reasonable time of the allotment of shares to Manning, and no notice
whatever of such allotment had been proved. From this judgment,
Ritchie, C.J., and Gwynne, J., dissented, Strong, J., was absent, and
Taschereau, J., stated that he felt great embarrassment in coming to
a conclusion, and had vacillated a good deal about it.

The question in this case would appear to differ materially from
the case of a subseription to shares in a company about to be incor-
porated. In the latter case there is no company at the time with
which to contraet, while in the case under consideration their charter
had been granted,! and the provisional directors could offer a binding
contract for shares in the company, conditioned of course, upon the
organization of the company, which was dependent upon the
subscription of the required amount of capital. Henry, J., held
(Fournier, J., concurring) that the document signed by Manning
formed but an offer on his part to accept 50 shares of the company’s
stock when allotted to him. Tascherean, /1., also seemed to consider
that this was but an offer to take shares, the aceeptance of which by
the company needing to be notified to Manning.

Where a party offers to subseribe to stock in a company about to
be formed, owing to the chances of over-subseription, the company
must always have the option of allotting such stock.?

' When a company is incorporated by special Act of Parliament, by
charter or by registration, the moment of its formation is coincident with
the date of its incorporation. (Lindley Comp., 18.)

* European & N. A. Ry. Co. v. MacLeod, 3 Pugs., 3; Lindley, p. 15; Lake

Superior Nav. Co. v. Morrison, 22 U, C. C. P., p. 220; Bolt & Iron Co.,
Hovenden's case, 10 Ont. P. R., 434.
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The question really turns upon the form of subseription. Until
there is a meeting of the minds of both parties no binding contract
exists, just as in any other contract.' Even in England it is admitted
that where the offer by the company precedes the application, the
application is in truth an acceptance of a prior offer and an allotment
is not necessary to complete the contract, although it may be neces-
sary to constitute the applicant an actual shareholder.? But the
mode of dealing with subscribers in that country is different to that
which ordinarily prevails here. For some years the popularity of
joint stock companies as an investment was so great that it was suffi-
cient to announce that a promising company was being organized, to
insure more applications for stock than were wanted. The conse-
quence is that there, allotment and communication thereof to the
applicant is the ordinary evidence of acceptance.®

It is now well settled in England that, in order to make the
contract to take up shares completely binding, there must be the
application, the allotment of shares to the applicant, and a communi-
cation to him of the notice of allotment.* Such is substantially the
law in Canada,® and certainly where the aplication is made before
the company is incorporated.®

! Cook v, Oxley, 8 T. R., 6563; Routledge v. Grant, 4 Bing., 660.

?8ee Adam’s case, 13 Eq., 474; Lindley Comp., 15; Palmer Comp. Law, 71,

% Ramsgate, etc. v. Montifiore, L. R. 1 Exch., 109; Hebb's case, L. R., 4
Eq., 9; Gunn's case, L. R. 3 Ch., 40; Pellatt's case, L. R. 2 Ch., 527; House-
hold, ete., Co. v. Grant, L. R. 4 Ex. Div., 216; Ward's case, L. R. 10 Eq., 659.

‘In re Scottish Petroleum Co., 23 Ch. Div., 413, 430,

% A person who has signed an application for shares in a company does
not become a shareholder till the company has accepted his application and
assigned him the shares; and a letter from the secretary of the company
informing the applicant that the shares demanded have been assigned to
him, there being nothing on record to show that this was authorized by the
company, and even the entry of the applicant’s name in the books of the
company as a shareholder, is not sufficient, in the absence of proof of the
assignment (allotment) of the shares, to render the applicant liable as a
shareholder. (Common v. Mathews, R. J. Q. 8§ Q. B, 138 (1898).

' See Boultbee's case, 16 Ont. A. R., per Burton, J.A., at p. 519, citing
In re Scottish Petroleum Co., supra; Nasmith v, Manning, 5 Can. 8. C. R.,
417; Pearce's case, 16 Ont. A. R., at p. 515.

In re Queen City Refining Co. (10 O. R., 264) it was held that the sub-
scriber to stock of a company about to be incorporated under the Ontario
Joint Stock Companies’ Act, was liable as a contributory upon the winding-up
of the company, although no stock had been allotted to him, for the Act
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But as stated by Sir Nathanial Lindley in his book on Com-
panies,! “ Allotment and notice are, in truth, only material where
there is no agreement without them. In the ordinary case of an
application for shares, there is no agreement in the absence of allot-
ment and notice of it; but there may well be a binding agreement
without either of them.” In this country it is weil known that it is
frequently necessary for the company to canvass for subscriptions to
its stock. In a leading case decided in New Brunswick,® Sir Wm.
Yitehie, then Chief Justice of New Brunswick, said : “ In the English
cases, the application has come from persons for stock; the contract
was unilateral until there had been an acceptance by the company;
here there was the very reverse; the company sent forth their agents
to offer the shares and when the defendant accepted he became a
subscriber and a shareholder (if there is any distinction).” And in
an Ontario case,® Chief Justice Hagarty remarked as follows : “If
there had been applications to the directors for shares, offering to take
stock, and, as often happened, to an amount exceeding the number to
be taken, we can easily see how important the question of allotment
would be. A man may signify his readiness to take stock, and desire
to have a certain number of shares, and unless some shares were
allotted to him, it could not be said that he was the holder of any
shares. In the case before us the proceeding was of a totally different
character. Parties were canvassed to take stock, and by the act of
subscription they actually subseribed for a specific number of shares,
and expressly bound themselves to make payments thereon, as might
be required by the Board of Directors. Little over half the capital
stock was subseribed for, and no question did or ecould arise from the
course adopted as to any act to be done by the directors to allot any
number of shares.” Again, Mr. Justice Loranger in the Court of

comtemplates two modes of acquiring stock, one by subscription and the
other by allotment. But in a later case it was pointed out that the learned
judge who decided the above case was probably under the impression that
the subscription was subsequent to the issue of the letters patent, and this
view was strengthened by a later judgment in which the same learned judge
referred to his former decision as supporting this contention, (Per Burton,
J., in re London Speaker Printing Co., 16 Ont. A, R., at p. 513, and per Osler,
J., ibid, p. 518.)

! Pp. 761 and 762,

* European Ry. Co. v. MacLeod, 3 Pugs. R., at p. 40.

' Lake Superior Nav, Co. v. Morrison, 22 U. C. C. P., at p. 220,
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Review, in delivering judgment in Rascony Woollen & Cotton Mfg.
Co. v. Desmarais,' said: “allotment is not usual in this country, where
the procedure is quite different to that adopted in England.” *

In each case it becomes a question of interpreting the form of
the application, and deciding whether or not there is a contract by
accepting certain shares or merely an offer to take stock. This is
exemplified in the leading case of Nasmith v. Manning, where the
grounds of the decision as stated by Henry, J.,* were that the signing
of the document by Manning applying for shares was simply an offer
to take stock in a company not then but subsequently to be organized,
and must be looked upon as “ very different from the signing of the
stock book of a company already in existence.” Burton, J.,
commenting on this decision, remarked that this case is not
necessarily applicable to cases arising under the Windingap Acts,?*
for there it was an execution creditor who was pursuing his statutory
remedy and seeking to have execution issued against one of the

partners, and it was necessary to show that the defendant was a share-

holder in the strictest sense of the term.®

If the procedure does not take the form of a proposal by the
company, the subseriber will not nsually be regarded as a shareholder
or contributory in the winding-up, even where he may have signed a
subseription form, unless the company has made some recognition of
his position as a shareholder, showing that it has aceepted his appli-
It might be different under the old Ontario Joint Stock

eation,

IM. L. R. 28, C, 382; and see Alley v. Trenholme, 3 R. J. O. (8. C.), 163.
Referring to Nasmith v, Manning, 5 Can. 8. C. R., 417.

#At pp. 440 and 441,

‘Per Burton, J.A., In »¢ Standard Fire Ins. Co., Kelly's case, 12 Ont.
A. R, at p. 487.

3 Ibid.,

6In re Geological Society of Ontario, 16 Ont. A. R., 543; Carlisle v.
Saginaw Valley Ry. Co., 27 Mich., 315; Parker v. Northern Central R. Co.,
33 Mich,, 23; Northern Central Ry. Co. v. Eslow, 40 Mich., 422.

C., after the incorporation of a company under the Ontario Joint Stock
Companies' Act, R. 8. 0. (1877), ch. 150, signed a share subscription book with
the following heading: “ We, the undersigned, do hereby severally on behalf
of ourselves, our and each of our several and respective executors and admin-
istrators, acknowledge ourselves to be subscribers to the capital stock of the
Zoological and Acclimatization Society of Ontario for the number of shares
and to the amount set opposite our several and respective names and seals
hereunder; and we do hereby covenant, promise and agree, each with the

B
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Companies’ Acts,! for it has been held that that Act contemplates two
modes of acquiring stock, one by subseription and the other by allot-
ment.* Very much depends upon the heading of the stock subserip-
tion book or list* and the conditions under which it is signed. It is to
be noted that a shareholder under onr Aets* is defined s * every sub-
seriber to, or holder of stock in the company, ete.” A subscriber in
that sense would appear to mean a person who makes a valid contract
with the company to take shares, or in other words, one who subseribes
for chares in reply to an offer by the company.®

7. Subscription for stock in a completely formed and organized
company.—The formel and unqualified subseription of the stock book
under seal in the case of an incorporated and organized company, and
for a stated number of shares would generally be regarded asa
valid contract on the part of the company to issue the stock, and, on
the part of the subscriber to receive and pay for the stock.® This
might constitute the subseriber a contributory within the meaning

other of us, and with 8., to pay the amount of our said several subscriptions
and all calls thereon, when and as the same may be called up and made
under the provisions of the Ontario Joint Stock Companies’ Letters Patent
Act, or under any by-laws which may be passed by the sald company, and
we request the number of shares for which we subscribe hereunder to be allofted
to us.”

No shares were allotted to C., he was not entered in the books of the
company as a shareholder, and never made any payments. Four years after
this document was signed by C., the company was wound up and he was
sought to be held liabie as a contributory.

Held, that this document did not, in the absence of any recognition by
the company of C.'s position as a shareholder, alone and ex proprio vigore
create the liability contended for. (In re Zoological Society of Ontario,
16 Ont. A. R., 543.)

‘R. 8. 0. 1887, ch, 157.

21n re Queen City Refining Co. of Toronto, 10 O, R., 264. See this case
explained swpra, p. 122, note.

18ee In re Zoological Soclety supra for form of subscription in that case.

‘R. 8. C,, ch, 119, sec. 2e.

%In re London Speaker Company, 16 Ont. A. R., at p. 516, per Osler, J.,
and see per Burton, J., ibid, at p. 513; St. Paul, 8. & T. F. Ry. Co. v. Robbins,
23 Minn., 439.

08t. Paul, 8. & T. F. Ry. Co. v. Robbins, supra; Re The Queen City
Ref. Co, 10 O. R., 264; Rascony Woollen Co. v. Desmarais, M. L. R. 2 8.C.,
381; Thompson Corporations, sec. 1138 and numerous cases there cited.
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of the Winding-up Acts! But if the form of subscription contains,
in addition to what is otherwise an unqualified contract to take shares,
a request or condition that the number of shares subseribed for be
allotted to the subseriber, this would turn the scales in favour of the

' But in Kelly’s case (12 Ont. A. R., 486) the following was the form of
subscription to an organized company : “ We, the undersigned, do hereby
subscribe for ...... .....shares of the capital stock of the Alliance Insurance
Company, and agree to take the number of shares, and for the amount set
opposite our respective signatures, and to pay on account thereof to the
secretary of the sald company ten per centum of the amount of stock, sub-
scribed by us respectively, within thirty days from the day of our several
subscriptions,

In his judgment, Burton, J., said at p. 489 :—" But Mr. Galt contended
that the document produced as the subscription for stock was a mere uni-
lateral agreement imposing no obligation upon the company to allot him any
shares, and that though it used words importing an agreement, it did not,
in substance, differ from an application.

“If the liability of the subscriber had depended upon this document
alone, it might possibly be difficult to see upon what precise grounds it could
be placed. 1f, for instance, the winding-up order ..ad been made the day
after the document had been signed, and before any action had been taken
on it by the company, it might be very difficult, upon the evidence before
us, to give an intelligent reason for holdilg him to be a contributory within
the meaning of the Winding-up Act.”” The learned Judge here cites sec. 48
of the Winding-up Act of that date (45 Vie,, ch. 23), and continuing, says:
“The appellant here would not, under the circumstances I have referred to,
be a shareholder; nor do I think he would have been liable under the agree-
ment, inasmuch as he could not, so far as we can see on the evidence, obtain
the stock in respect of which it was given, and which was the only consid-
eration for it. But the liability does not depend upon the agreement alone;
the act of the agent in obtaining the subscription was ratified by the com-
pany, and Kelly's name was entered in the stock book of the company, and
all the notices usually sent to shareholders were sent to him. This was a clear
intimation to him that the company recognized his subscription, and the
act of the person who professed to act for them, and were prepared to carry
out this portion of the contract by granting the shares to which his agree-
ment referred.” In this case Kelly was held not to be a contributory because
the particular Statute under which the case arose required that “no sub-
scription to stock shall be legal or valid until ten per centum shall have
been actually and bond fide paid thereon into one or more of the chartered
banks of this Province,” and Kelly had never paiu anything on his stock.

In this case Patterson, J.A. (at p. 499) said: “ A person bound to take
shares, but who has not taken them, cannot under our Winding-up Act be
made a contributory, as he might have been under the English Winding-up
Act of 1848."
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subscriber in the case of a winding-up, in the total absence of any
recognition of such subscriber by the company.!

With regard to the formation and completion of the contract to
subscribe, notice, allotment, ete. much that appears in the previous
section applies to the case of companies completely formed and
organized.

8. Implied agreements to take shares.—A person may become a
contributory without signing the stock book, or any written agree-
ment to take shares.® Ome who has caused his name to be entered
on the company’s books as a shareholder in respect of shares taken for
the purpose of making up the statutory amount, would, on principle,
clearly be estopped from afterwards saying that he was not the holder

of such shares.®

9. Liability of directors for qualification shares—Estoppel—Sub-
seription to shares in trust by director.—Most of the statutes provide
that directors must qualify for their position by the ownership, abso-
lutely in their own right, of stock to the amount required by the

'In re Zoological and Acclimatization Society of Ontario, 16 Ont. A, R.,
543; Nasmith v. Manning, 5 Can. 8. C. R., 417,

! Per Lord St. Leonards in Spackman v. Evans, L. R, 3 H, L, 171, 208;
Re Central Bank of Canada, 256 Can, L. J., 238; confirmed in appeal, 18 Ont.
A. R., 209; Per Crompton, J., in Wolverhampton v. Hawksford, 11 C. B. N.
8., at p. 464; Per Hagerty, C.J.0., in Re Standard Fire Ins. Co,, 12 Ont, A. R,,
at p. 495; Palmer Comp., 69,

Where a transferor who is not at the time of the transfer the owner of
the specified number of shares, but who subsequently obtains and registers
sufficient shares to make up the specified number, and the bank registers
the transfer and pays, and the transferee receives dividends on such speci-
fied number of shares, the bank and the transferee are estopped from con-
tending that the specified number of shares did not pass to such transferee,
(Re Central Bank of Canada, 25 Can. L. J., 238, confirmed in Appeal, 18 Ont.
A. R, 209.)

Action was brought against defendant as transferee of shares in the
plaintiff Bank for calls. There was no valid transfer of the shares under
the Act, but defendant had paid calls, giving a receipt for a dividend, com-
bined with others in appointing a proxy, and, being present at the trial, and
hearing all the evidence, had not produced any evidence or offered his own
testimony in reply. Held, that he must be treated as a shareholder. (Bank
of Liverpool v. Bigelow, 3 Russ. & Ches. (N. Sc.), 236,

SUnion Fire Ins. Co. v. O'Hara, 4 O. R., at p. 369. Per Osler, J. But
see Coventry’s case (1891), 1 Ch,, 202,




128 CANADIAN COMPANY LAW.

by-laws of the company.! Or there may be provisions to this effect
in the articles of association. There have been numerous decisions
in England upon the question as to whether the acceptance of the
office of director in a company whose by-laws fix a definite number
of shares to qualify, will prima facie render the director liable as a
contributory for the stated amount of shares. Until recently it has
been difficult to have directors declared primd facie liable as contri-
butories where they had not subseribed for the necessary qualification
shares, for it has been determined that the articles of association
stating the qualification, binds the members of the company only. It
is not in itself a contract between the director and the company; and
although the director binds himself to submit to it, it does not go so
far as to say that he is to be deemed to be a member of the company.*
But if there is not an actual agreement to take shares in such a case
the courts will now go very far in inferring an implied one,® and if
the director has been entered on the register as a shareholder for the
amount required to qualify, even without his knowledge, and acts as
a director he will be regarded as liable for the same.*

In order to avoid any difficulty or doubt which may arise respect-
ing a director’s liability for his qualification shares, the clause in the
charter or articles of association is usually now so worded that the
agreement is regarded not only as requiring the director to subseribe
to so many shares in so far as the members of the company are cons
cerned, but he is deemed to have thereby taken these shares from the
company. This is done by adding the words “ and, unless he shall
do so, he shall be deemed to have agreed to take the said shares from
the company, and the same shall be forthwith allotted to him
accordingly.” ®

Where a director has accepted the office and acted as such, the
element of estoppel enters into the agreement, and the courts have
held that there ought to be inferred an agreement between him and
the company, on his part, that he will serve the company on the terms

! Sec. 80, R. 8. C., ch. 119,
provisional directors.)
*See per Bowen, L.J., in Isaacs’ case (1802), 2 Ch., at p. 167.
*In re Bread Supply Association, 62 L. J. (Ch.), 376, 3 R., 288.
¢ Brown’s case, L- R. 9 Ch., 102; Lord Inchiquin’s case (1891), 3 Ch., 28.

Isaacs’ case (1892), 2 Ch., 1568; In re Hercynia Copper Co. (1894), 2 Ch.,
403; 7T R., 214.

(This applies to directors subsequent to the
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as to qualification and otherwise contained in the articles of associa-
tion, and on the part of the company that he shall receive the remuns
eration and all the benefits which those articles provide for directors.*

Where a statute or clause in the memorandum or by-laws says
no person shall be eligible as a director unless he holds a specified
qualification, this makes the possession of the qualification a condition
precedent to election, and if the person elected does not possess the
qualification he does not become a director de jure.®

If a director subscribes to shares “in trust” and he holds no
other shares which would serve to qualify him as a director, unless he
can show by unquestionable evidence that he held the shares in a
bond fide representative capacity, he will be held liable as a contribu-
tory to the extent of the unpaid balance thereon, upon the winding-up
of the company.®

10. Liability of agent employed by the company on condition of
his taking shares, or taking shares on condition of appointment.—The
same principle applies to the case of an agent or solicitor for the com-
pany where it is one of the conditions of the contract between the
agent and the company that the agent shall take shares.*

‘Where a person, on the promise by the manager of a company
that he should be appointed as solicitor of the company, authorized
the manager to subscribe for shares for him; and the manager did
not subseribe to the stock book, but caused an account to be opened
in the company’s books as if he were a shareholder and credited him
with certain fees due him for services as a solicitor, it was held that
he was liable as a contributory.®

! In re Bread Supply Association, 62 L. J. (Ch.), 876; 3 R., 288, following
Isaac’s case, supra; Brown's case, supra; see also Alley v. Trenholme, R. J. Q.
38 C, 163.

* Palmer Comp. Law, p. 124; Jenner's case, 7 L. D,, 132,

* In re Western Grain & Produce Co., 14 Can. L. T., 148.

* SBee Davis' case, 41 L. J. (Ch.), 669; National Ins. Co. v. Egleson, 29
Grant's Chy., 406; In re Saint John Building Society; Ea parte Pugsley, 9
Can. L. T., 497,

® Caston’s case, 12 Ont. App. Rep., 486, confirmed in Supreme Court, 12
Can. 8, C. R, 644; and see Per Osler, J., in Union Fire Ins. Co. v. O'Gara,
4 0. R, at pp. 369, 370. C. having been communicated with by the president
of the company agreed to act as a director, and gave his note for $500 in order
to obtain a qualification. The president subscribed for 50 shares of stock
for him, on which the $500 would pay ten per cent. C. then acted as a direc-

9
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11. Consent necessary to make a person liable as shareholder,—
Persons cannot be made shareholders without their consent,! so that
if a company or some other person has placed shares in a person’s
name, and complied with all the formalities requisite to make him a
member, he will nevertheless not be a member unless he has by agree-
ment or otherwise authorized the acts in question, or ratified them.*

12. Registration of person as shareholder is only prima facie
| evidence that he is such—Difference between Canadian and English
I Acts.—The fact of having one’s name entered on the register of share-
i holders without showing in what capacity the shares are held, does
not amount to a positive representation by the shareholder towards
the creditors that he is such. Our Companies’ Acts provide that
1 “such books shall be prima facie evidence of all facts purporting to
be thereby stated,® in any action, suit or proceeding against the com-

| for some time without (as he alleged) knowing that any stock had been sub-
fi scribed for him. Subsequently he was notified of a five per cent. call on 50
| ! shares, and he at once communicated with the president, who told him not
| to mind, and that the secretary would be instructed, and he was not to trouble
| again about it. All this time his note had been carried by the company,
‘: | he had paid nothing. The president then absconded and he was notified of ‘ji
|

a five per cent. call and gave a note for $260 in payment of the same, not (as
he alleged) because he was liable, but because he was told that would settle %

|
| | his total liability, and he did not wish to enter into a suit. Held, that he
| | was properly placed on the list of contributories. (Chisholm’s case, 7 O. R.,
448.)
i 1 T. signed a power of attorney to C. to subscribe for 20 shares of stock, L
| and delivered it to him on the understanding that it was not to be used except e
he became a director of the company. C. directed the accountant to enter T.'s ﬁ
name in the stock ledger as a stockholder, which was done. Blotting pads

were issued and an adverti published in a newspaper, and a return A
made to the government with T.'s name inserted as a director in the two
former, and as a member in the latter, but no board was ever formed with T.
! as a director. T.swore that he never saw the pads, advertisements or returns
I and that he did not know his name was in any of them; and on receipt of a
| notice claiming a five per cent. call he at once repudiated all liability. Held,
that the stipulation that he was to be a director was a condition precedent *
to his becoming liable as a shareholder and that T.'s name must be removed
from the list of contributories. (Turner’s case, 7 O. R., 448,)

! Lindley Partner, Vol. 1, p. 132, Osler, J., in Union Fire Ins. Co. v.
O'Gara, 4 0. R,, at p. 370.

3 * Ibid.
f * Defendant subscribed on the stock subscription book of a company for
e ten shares, and wrote his signature as foll : “T. A, Trenhol in trust

| for H. Trenholme,” but the words “ in trust for H. Trenholme " were erased
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pany or against any shareholder.! The words primd facie indicate .
that the book is not to be conclusive or binding, but may be contra-
dieted, qualified or explained by evidence on the part of the share-
holder.? Such an entry can have no greater effect than a written
representation directly made by the shareholder to the creditor, that
he is a transferee of the shares, but reserving to himself the right to

) 3 show in what character he holds them, and of thus qualifying or

\ ; explaining the instrument of transfer.?

In regard to the publicity given to the list of shareholders, there
is a marked difference between the provisions of the English Com-
panies’ Acts and our Statute.* The latter provides that “ such books
shall, during reasonable business hours of every day except Sundays

. and holidays, be kept onen for the inspeetion of shareholders and
!; creditors of the company and their personal representatives, at the
¥ head office or chief place of business of the company; and every such
¥ shareholder, ereditor or personal representative may make extracts
s therefrom;” whereas under the English Act the share registers are
: made public records and are open to publie inspection on the payment
i

of a very small fee. And this may be of importance in the case of a
creditor who claims to have contracted with the company on the
security of the unpaid stock.®

13. Notice of allotment.—In cases where notice of allotment is
necessary to complete the contract to take shares and to con-
stitute the taker a shareholder as towards the company, it is not
necessary to prove express formal notice of the allotment, is is suffi-
cient to show that the allottee in fact knew of it,® especially if he had

on the stock book. Held, that in the absence of evidence as to the time
when said words were erased, the presumption was that they were erased at
the time defendant signed the stock book, rather than that the book was
subsequently falsified; and it was for the party alleging that the erasure was
made subsequently to prove it. Alley v. Trenholme, R. J. Q., 3 8. C., 163.

. b Sec. 47, Dom. Act, R. 8. C,, ch. 119,

“Bee Per Strong, J., in Page v. Austin, 10 Can. 8, C. R., at p. 165.

3 I'bid,

‘8ec. 44, Dominion Act.

5 Sec. 82, comp. Act, 1862,

‘Levita’s case, 3 Ch., 36; Crawley's case, 4 ibid, 322; see Nasmith v,
Manning, 5 Can. 8. C. R, 417. This case turned principally upon the ques-
tion of the sufficiency of the proof of notice of allotment. The case was tried
twice. The judge at the second trial was unable to say whether notice had

prow
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acted as a shareholder.! Notice by post is sufficient,® even if the
notice should fail to reach the allottee or his agent, either owing to
some fault of the allottee® or to some casualty in the post-office estab-
lishment.* In the Province of Quebec, however, in negotiations
carried on by correspondence, the contract is only entered into and
formed when the letter containing the acceptance has reached the
party who made the offer and has become known to him.*  If no
time is fixed for the acceptance of the application, and it is not
accepted within a reasonable time, it will be considered as having been
declined.®

14. Not necessary to number and ear-mark shares allotted.—
When the company has sufficient unallotted original stock in hand
to answer the number of shares required, it would not appear necessary
to number and ear-mark the particular shares alloted;” a share is an
incorporeal right to a certain portion of the profits of the company.®

been received., In the Court of Appeal three out of four judges thought not,
and in the Supreme Court a bare majority confirmed their holding. Moss,
J., in Denison v. Leslie (3 Ont. A, R., 547), said: “ As is pointed out in the
judgment of the Court, a formal notice need not be shewn; it is only neces-
sary that there should be evidence, whether of conduct or otherwise, sufficient
to satisfy the judicial mind that the knowledge of an acceptance of his offer
had reached the applicant.” But Henry, J., in Nasmith v. Manning (56 Can.
8 C. R, 447), sald : *“ Some would appear to think that if the respondent
found out through other means than from the directors that they had accepted
his application or agreement to take shares, it would bind him. I differ with
those who say so. If a notice of allotment be necessary in any case, it is
necessary to come directly from one party to the other. Whatever the direc-
tors did among themselves could not bind the respondent, unless by some
binding act of theirs on which he could rely, they communicated their accept-
ance to him of his offer to take the shares.”

! Crawley's case, supra.

* Household Fire Ins. Co. v. Grant, 4 Ex. D, 216; Harris’ case, 7 Ch,, 587;
Wall's case, 16 Eq., 18; Per Burton, J.A., in Nasmith v. Manning, 5 Ont. A, R,
at p. 138, and reh.ernte}by him in Re Standard Fire Ins. Co, 12 0. A. R,, at
p. 487, ‘Townsend’s case, 13 Eq., 148.

4 Household Fire Ins. Co. v. Grant, 4 Ex. D,, 216; Harris's case, 7 Ch., 587.

5 Underwood v. Maguire, R. J. Q.,, 6 Q. B,, 2387,

“Ramsgate Hotel Co. v. Montefiore, L. R. 1 Ex,, 109; Nasmith v. Man-
ning, 5 Can. 8. C. R,, 417; E« parte Balley, 3 Ch,, 592; Carmichael's case, 17
Sim., 168; Mathew's case, 3 De G. & Sm., 234; and see In re Geological &
Acclimatization Society of Ontario, 16 Ont. A. R., 543.

7Nat. Ins. Co. v. Egleson, 29 Grant's Chy., at p. 410.

8Ibid ; Claim : Calls upon shares for which the defendant's testator
had subscribed and upon which he had paid ten per cent. at the time of

L e g e
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15. Subscription for shares in a fictitious name—Liability on
same.—If a person take shares in the name of a fictitious person he
will be held liable in respect of the shares, as if they were taken in
his own name.! Where the application is sent in the name of another
not sui juris, it has been held to be the same as an application sent ir
a false or fictitious name. The transaction is a fabula acta, and the
applicant himself may be put on the list of contributories? But in
order to render a person so liable it must be proved that he actually
contracted to take shares for himself, merely disguising the fact under
another name.®  Where directors, in order to make it appear that
unallotted shares have been allotted, put several hundred of them into
the names of their private friends through letters of application signed
by themselves, but without any authority at all on the part of their
friends to make this application ; this is a gross frand and would
probably, under our Companies’ Aects* or at common law, render the
directors jointly and severally responsible; but not having agreed to
take the shares themselves, they could not be held liable thereon as
contributories.®

subscription. Defense : By a by-1Aw of the plaintiff, company, no subscriber
of stock should be a shareholder until the same had been allotted to him by
order of the board. The testator subscribed for fifty shares, or any portion
thereof which might be allotted to him, but no allotment was ever made.
Held, on demurrer, bad, for the by-law did not extend to a case in which a
person on subscribing paid the necessary deposit, in whom the shares would
vest under 39 Vic,, ch. 93, sec. 2 (0), the plaintiff company’s Act of Incorpora-
tion (Union Fire Ins. Co. v. Lyman, 46 U, C. Q. B, 453.)

' Pugh and Sharman’s cases, L. R. 13 Eq., 566; Cox’s case, 4 D. J. & S.
53; Bute's case, 13 Eq., 566.

* Ibid; Richardson's case, 19 Eq., 588; Levita's case, L. R., 5 Ch., 489;
Palmer Comp. Law, 70.

* Bee Coventry's case (1891), 1 Ch., 202.

¢ See sec. 49, Dom. Act, R. 8. C,, ch. 119,

* Coventry's case (1891), 1 Ch., 202. C. sent to the directors of a company
a letter of application, signed by him “for” his son, naming him, for the
allotment of 200 shares. C. was himself one of tne directors, and the appli-
cation was made under an arrangement between tune directors that, in order
to make it appear that the whole of the share capital had been issued,
the shares remaining unallotted should be issued to their nominees
temporarily until applied for by the public, there being no inten-
tion that either the directors or their nominees should be under any liability
in respect of such shares, accordingly the son was registered as the holder
of the 200 shares. The son, who was residing abroad, was totally unaware
of the application or of the registration of the shares in his name. Nothing
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16. Distinction between subscription under a fictitious name and
a fraudulent allotment to persons who never contracted to take the
shares allotted or who took them for an illegal restui que trust.—This
statement of the law is the result of a recent English decision,! and
will probably have the effect of modifying some previous decisions
touching this point.

For instance, in an Ontario case® it was held that “directors
subseribing for shares to enable a bank to go into operation, cannot
relieve themselves from liability respecting such shares by declaring
them to be * trust shares,” and that no calls are to be payable on such
shares,” The directors had passed a resolution as follows: “ That it
being desirable to commence the organization of the bank without
further delay, the directors agree to take up (in addition to their
present holdings) the balance of the stock unsubseribed up to $500,000
in trust, to hold the same for such persons as may desire to subseribe
for stock; and such subscriptions by directors in trust shall be can-
celled or transferred pro rata, so as to reduce or cancel each holding
in proportion, it being understood that no calls are to be payable on
such trust holdings until such time as the stock is transferred to or
taken by other parties.” The conclusion deduced by the Court from
these facts was arrived at partly on the ground among others of an
English decision.® 1In this case several directors of a company in
order to make up the required number of shares for incorporation,
subseribed for stock and agreed among themselves to vest it in the

was ever paid on the shares, either by way of deposit, dividend or otherwise,
and no certificate of allotment was ever issued. Subsequently the company
passed a resolution for a voluntary winding-up, and, both C. and his son
having died, the son never having in any way recognized his position as
shareholder, the liquidator placed C.'s executors upon the list of contribu-
tories, in respect of the shares. Upon a summons by the executors to have
their names removed from the list:—Held, by the Court of Appeal, revers-
ing the decision of Kay, J., that the case was governed by the ordinary law
of contract; and that although C. and his co-directors might have rendered
themselves jointly and severally liable on the ground of fraud, yet the facts
did not establish such an actual contract by C. to take the shares as to justify
his executors being placed on the list of contributories in respect of it.
(Coventry's case (1891), 1 Ch,, 202.)
Ibid.

! Re Central Bank of Canada, 26 Can. L. J., 238; confirmed in Appeal,
18 Ont. A, R., 209,

Preston v. Grand Collier Dock Co., 2 R. & C. Cas., 335; Mangles v. Grand
Collier Dock Co., 2 R. & C. Cas., 360.

e S
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secretary *“ in trust for the company;” and they resolved (as in the
above case) that no calls should be made on such shares. The transfer
to the secretary was never formally executed. The Court compelled
the directors to make calls upon themselves and pay up in respect of
these shares, and held that they could not set up the trust, or claim
that the subseription was fictitions and fraudulent for the purpose of
floating the company. When shares are held in trust, the trustee
in his quality is regarded as the holder of the shares and as a con-
tributory in respect thereof. But this is only the case where the
trusteeship is bond fide and not colourable or fraudulent ; in the
latter case the real owner will be liable.! But here the trust being
in favour of the company, the company could not be the beneficiary
for that would be trafficking in its own shares which, as already
stated,? is unlawful. If the subseription ereates a contract the trustee
must either hold the shares upon a bona fide trust, or he is a holder out
and out. In the Coveutry case® Fry, L.J., in appeal said : “ The
question is whether or not a contract has been entered into by Millis
Coventry with regard to the 200 shares, The evidence of Webb,
his co-director, to my mind, conelusively shows that there was no such
contract. Webb expressly states that the intention of the directors
was that they should not take any of the unallotted shares. In my
opinion, there was no real contract at all by any of the directors to
take these shares; all they agreed to do was to go through a sham
procedure, in order to make it apparent to the publie that certain
persons, who had not contracted for shares, had contracted for shares,
and so the name of Samuel Coventry was entered on the list of share-
holders. There was no contract with the company. A contract
arises from the intention of two minds directed towards a common
object, itself indicated by certain terms. Here there was no intention
by either party, the company or Millis Coventry, that he should bind
himself to take ghares, it was a sham transaction, a fabula acta, by
means of which the public were to be deceived.” Applying these
remarks to the facts in the Ontario case (Re Central Bank of Canada,*
it is clear that that transaction was a sham one, and instead, as in the
C'oventry case, of the father applying for shares in the name of his

! Cox's case, 33 L. J. (Ch.), 145.
* Supra * (1891) 1 Ch,, 202,
¢ 25 Can. L. J., 238; confirmed in appeal, 18 O. A. R., 209.
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son, and having them allotted to the latter entirely without his know-
ledge, the parties subscribed for the shares, not for themselves, but
in trust for persons to be found later on to take their shares and who
could not and did not consent to the subscription. In the case of
Mangles v. Grand Collier Stock Co.,* the Court said: “ There only is
an inference drawn from the facts which are all raised on the supposi-
tion that the original subseription of these persons was bad, and that,
therefore, the project cannot go on at all. Whereas, it does appear
to me, on what is stated in the bill, that those ten persons who sub-
seribed are now by law liable to pay up the whole of their subserip-
tions; and they, as far as it appears to me, might be compellable by
law or in this Court, by a bill, to pay; and it would be no answer to
any bill filed in this Court to compel payment, to say they intended
a fraud to be committed ;—it would rather make the matter worse.”

This view would not now appear to be warranted by Coventry’s
case, but the facts were more favorable to that interpretation in this
case than in the Ontario case in which it was cited. Cox’s case® was
cited in Coventry’s case and was the basis of the judgment rendered
by Kay, J., reversed in appeal. 1In that case it was arranged between
the promotors, of whom C. was one, that C. should take 300 shares,
and in order to increase the apparent number of shareholders, C.
caused 100 of the shares to be transferred into the name of A. and
100 into that of B., and it was held, that in the absence of bond fide
trusteeship on the part of A. and B., and having regard to sec. 200
of the Companies’ Act, 1862, C. was properly made contributory for
the total number of 300 shares,"without prejudice to any application
which might be made to add the names of any other person or persons
in respect of the 200 shares.

It will be noticed in Cox’s case that C. was the actual holder of
the shares and would have benefited by any dividend that might have
been declared thereon, and his intention in transferring them into
the names of A. and B. was merely for the purpose of giving the
scheme a more favorable aspect in the market; for it is not generally
considered satisfactory to those who wish to invest in mines to see
that the shares are chiefly in the hands of one or two persons, whose
influence will, in fact, overrule the voices of all other shareholders;

* 2R. & C. Cas,, at p. 366, ' 33 L. J. (Ch.), 145.




i

SHAREHOLDERS. 187

nor is a company likely to attract shareholders which appears on the
face of it to have very few supporters.

Pugh and Sharman’s case' was also distinguished in Coventry’s
case, In that case S., who was a large shareholder, wished to take
more shares, but the directors refused to allow his name to appear
for any larger number. He then, at the suggestion of the secretary
and with the concurrence of a local agent of the company, sent in an
application for shares signed by his daughter P., a married woman
residing elsewhere but then on a visit to him. Her condition was
not stated in the application and the father’s residence was given.
The deposits on application and allotment were paid by 8. and he
received the notice of allotment and a dividend which was paid and
all the notices relating to the company, which were posted to P. at
his address. P. signed the application without being informed or
knowing what it was, and never told her husband anything about it,
and neither of them knew she was on the list till an application was
made by the official liquidator:—The Court held, that the case was
similar to that of an application for shares in the name of a fictitious
person, and that the name of 8. must be substituted for P. in the list
of contributories. An application for shares in a false name puts a
man in the same position as regerds liability, as a transfer into a
false name.

These cases are distinguishable from Coventry’s case inasmuch
as in the former there was a genuine intention to take shares, but
under a disguise; whereas there was no intention on the part of
Coventry to take the shares, but only to deceive the public.

In the Ontario case® the Court said: ““ The understanding set out
in the resolution as to trust stock’ its ‘cancellation’ unless as
prescribed in the Bank Act, and that ‘ no calls are to be payable,” may
be eliminated out of the resolution as void. The moment each
director signed the stock subseription book agreeing to take a certain
number of shares, he undertook a personal liability to pay all calls
upon such shares, from which he could only free himself under the
conditions preseribed by the Bank Aect.” If the result of signing the
stock subseription book by a director in trust was to render him a

'L. R. 13 Eq., 566.

‘Re Central Bank of Canada, 256 Can. L. J., 238; confirmed in Appeal,
18 A. R., 209.
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contributory, although the signature was made by virtue of a reso-
lution declaring in effect, that the signature was to be made merely
for the purpose of showing certain capital as subscribed for, which
in reality was not bond fide subscribed for, and that the subscriber
did not claim to hold the shares for himself but merely as trustee,
then applying this reasoning to Coventry’s case it would follow that
the fact that C. had signed an application for shares on behalf of a
mere “dummy” and had had them allotted in that guise, would
make the person signing the application liable as a contributory,
although he had no intention of holding or deriving any profit from
the shares. But, as Lindley, L.J., said in Coventry’s case': “ We
must not strain the facts in order to find an agreement where none
exists,”

In the Ontario case the directors drew up a formal resolution®
concerning certain shares which were to be taken up apparently by
them but in reality under conditions which shewed distinetly that
they had no intention of themselves holding the stock. What the
Court sought to do in this case was to regard the subscription in the
stock book as constituting the contract with the company, whereas
in reality the real contract entered into with the company was the
resolution passed by the directors, the signing of the stock book being
merely the completion of the agreement formulated at the meeting
of directors, The signing of the stock book as shareholder in trust
being merely part of a fraudulent agreement, could no more render
the subscriber liable than the unauthorized signature of an applica-
tion for shares in the name of another to whom there is an allotment
without the intention to become a shareholder, as in Coventry’s case.
But where the stock book is so signed, as trustee, by a director who has
acted as such and has no other share whereby to qualify for the
position, he will be regarded as holding out that he was qualified to
act, and upon the winding-up of the company will be liable as a con-
tributory for any unpaid balance on such shares unless he can show
by unquestionable evidence that he held the shares in a bond fide
representative capacity.?

17. Liability of subscriber when company has not fulfilled the

requirements of its charter—Defences on calls—No person can, pro-

1(1891) 1 Ch,, at p. 210. Supra, p. 134,
31In re Western Grain & Produce Co., Cleghorn’s case, 14 Can. L. T., 148,

PR R RN




SHAREHOLDERS. 139

perly speaking, be said to be member or a sharcholder in a
company #o long s he has only a right to become such. 1f a person
who is not a shareholder omits to do what is necessary to
render himself one, he remains a non-shareholder, although very little
may be wanting to render him a shareholder.! Thus where the act
incorporating a company provides that no subseription to stock shall
be legal or valid until ten per cent. shall have been actually and
bond fide paid thereon, it has been held that where a subseriber under

i g R A

these conditions has not paid the ten per cent. he will not be regarded
as a contributory upon the winding-up of the company.* But unless
the statute is very formal and precise as to the payment of this ten per
cent. being a condition precedent, the subscriber will, upon an ection
by a ereditor, be liable to the extent of his subseription.® For instance,
under the Railway Aect* it is the duty of the provisional directors
upon a certain amount of shares in the capital stock being subseribed
and ten per cent. paid, to call a meeting of the shareholders who
should have so paid up the ten per cent. thereof, for the purpose of
electing directors. And some of the Special Incorporating Acts
contain provigions requiring that on the subseription for shares of
the capital stock, each subseriber should pay forthwith ten per cent.
of the amount subscribed by him, and that the directors should
deposit the same in some chartered bank to the credit of the company.
Under such a combination of facts as the foregoing, it has been con-
gidered that it would not be wltra vires of the directors to accept a

! Lindley Comp., p. 44. New Brunswick, etc,, Ry. Co. v. Muggeridge, 4
Hurl & Norm.. 160.

* Re Standard Fire Ins. Co., 12 Ont. A. R., 436, It is true the statute in
question enacted that the shares shall be vested in the several persons who
shall subscribe for the same, but it went on to provide “ that no subscrip-
tion to stock shall be valid until ten per cent, shall have been actually and
bond fide paid thereon.” It has been held in England, under a similar provi-
sion, that the object of the section is * to protect the public, and to make the
concern more solid, and for that purpose to allow no transfer of shares until
they represent some actual capital.” (Bramwell, B., in Gloucestershire Ry.
Co. v. Bartholomew, L. R., 3 Ex., 15.) *

* Denison v. Leslie, 3 Ont. A, R, 536. Where ten per cent. was not paid
at the time of original subscription of bank shares, nor within 30 days there-
after, as required by the Banking Act, R. 8. C,, ch. 120, sec. 20, but was paid
before the first transfer took place and was accepted by the bank:—Held, that
subsequent transferees of the shares were properly placed upon the list of
contributories in winding-up proceedings. In re Central Bank of Canada,
Baine's case, 8 Can. L. T., 389,
¢ 1888 (D), sec. 36.
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subscription unaccompanied by a present payment of ten per cent.,!
and it was further held that, as the remainder of the special act would
appear to contemplate the possibility of persons being subscribers,
and not having paid the ten per cent., the defendant could not set up
the non-payment of the ten per cent. in defense to an action by a
creditor proceeding by way of scire facias?

The provision requiring the payment of ten per cent. has received
in Canada an equitable rather than a strict interpretation.  For
instance, in Denison v. Leslie,® Moss, C.J.A., remarked : “ It was
pressed upon us that by reason of his default in the payment of the
ten per cent., the defendant never became entitled to the rights of a
shareholder. That is very true, but it does not assist him when he
is contending that he is not subject to the same liabilities as a sub-
seriber who had to that extent fulfilled his contract.” That wonld
seem to be a reasonable view of the case. But the same reasoning
was not adopted in Re Standard Fire Ins. Co* It is true that in
this case the statute was much more precise in making the payment
of the ten per cent. a condition precedent to the full position of stock-
holder. Under the strict construction of the Aect it became a protee-
tion to those who had subscribed and been accepted as shareholders,
but who had not paid the ten per cent. The Act governing that case
provided that no subscription to stock should be legal or valid until
ten per cent. shall have been actually and bond fide paid thereon.
Does this not rather mean that where a person has subscribed to stock
under such conditions, and his subseription has been accepted by the
company, then he becomes so far as the company and its creditors
are concerned, to all intents and purposes a shareholder in the com-
pany, but liable to have his shares forfeited, or at least to have his
rights as an active chareholder suspended until payment of the ten
per cent. ! To hold otherwise would lead to this anomaly: that those
who had paid their ten per cent. would be liable as contributories for
the remaining ninety per cent., while those who had not been so
diligent would escape. This would be putting a premium on dilitori-
ness,

It has been said by an Ontario Court® that the provision as
'Per Moss, C. J. A.. in Denison v. Leslie, 3 Ont. A. R., at pp. 543, 544,
*Ibid. At p. 548, 412 Ont. A. R., 486.

*In re Central Bank; Baine’s case, Nasmith's case, Boyd, Chancellor.
8 Can. L. T., 389.
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to payment of the ten per cent. is for the protection of the public,
and till payment is made the person subseribing may not be able to
deal with the stock, but he is at least equitable owner, and may
become legally entitled on making the prescribed payment. Would
not this equitable ownership render the subseriber liable as a contri-
butory upon the winding-up of the company under the Winding-up
Actt?

In the United States the decided weight of authority and the
most carefully considered cases hold that a subscriber for stock cannot
escape the responsibilities of a stockholder by showing that he never
paid the percentage or fixed amount required by the charter or statute
to be paid at the time of subscribing.?*  He will not thus be per-
mited to take advantage of his own wrong and default to the
prejudice of others.®

Where a person subseribes to stock in an incorporated company,
which is not authorized to carry on business until $100,000 of its
capital stock has been subscribed for and thirtv per cent. paid thereon,
within six months after the passing of the act of incorporation, such
subscriber will not be liable to calls made by the company where it
had started business after the six months by virtue of a ficititious sub-
seription to its capital,* and where the subscriber had not acquiesced,
but had withdrawn his subseription within a reasonable time. In
such a case the illegality of the charter can be pleaded by way of
defense to an action for calls by the company.® This would merely
result in a stay of proceedings until the Attorney-General could be
called upon to take proceedings to have the charter annulled;® and

! See secs. 44, 46 R. 8. C., ch. 129, as to liability as a member; and as to
liability of equitable owner in a certain case, see sec. 48, R. 8. C., ch. 119,

‘Cook Stockholders, 2nd Edit., sec. 173; Illinois River Ry. Co. v. Zimmer,
20 111., 664; Haywood & P. P. Ry, v. Bryan, 6 Jones' L. (N. C.), 82, the Court
gaying, “ It would be a strange rule which would allow him to take advan-
tage of the other stockholders’ forbearance and his own neglect.” Pittsburgh
W. & K. R. R. Co. v. Applegate, 21 W, Va,, 172. Minnesota & St. L. Ry. Co. v.
Bassett, 20 Minn,, 535. ' Ibid.

Brown v. Dominion Salvage & Wrecking Co., Q. B. 1891, 20 R. L., 6567;
appeal to Supreme Court dismissed for want of jurisdiction, 20 Can. 8. C. R.
208.

5Ibid. This must be pleaded by demurrer in Quebec. Windsor Hotel
Co. v. Murphy, 1 L. N,, at p. 76.

fBanque d'Hochelaga v. Murray, P. C. 1890, 13 L. N,, 267. Windsor Hotel
Co. v. Murphy, 8. C. 1877, 1 L. N,, 74; Dominion Salvage & Wrecking Co. v.
Attorney-General, 21 Can. 8. C. R., 72; sec. 68, Comp. Act (D).
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if annulled, the action would be dismissed. But if the time for sub-
seription of the amount required by the charter be not fixed, and the
company be simply prohibited from commencing operations till that
amount be taken up and a certain proportion paid in, this would not
prevent the provisional directors from making calls and doing all acts
which fall short of the term “ commencing operations,” and could
not be successfully pleaded in an action for calls.!

Mere illegal acts by the company after its valid incorporation
or organization, not conducing to forfeiture of the charter, could
not be pleaded as a defense to calls upon shares which had been law-
fully issued.?

Alleged irregularities in the original organization of a company
cannot be set up as a defense to calls by the company where the sub-
seriber has essumed the position of shareholder, and has paid a portion
of the calls made from time to time on the stock.®

18. “ Ultra vires ” issue of new capital—Liability of holder of —
Acquiescence and Estoppel—Where new capital is issued by a com-
pany under conditions wholly wltra vires ; for instance, where the
whole of the original capital stock has not been allotted and paid in,
which is required by the governing statute as a condition precedent
to the issue of the new capital, the holder of such stock will not be
liable either to execution creditors or as a contributory upon the
winding-up of the company.* The difficulty consists in determining
how far the doctrines of estoppel and acquiescence are applicable
under such circumstances. Our Supreme Court has held® that when
u statutory liability is attempted to be imposed on a party which can
only attach to an actual legal shareholder in a company, he is not
estopped by the mere fact of having received transfers or certificates
of stock he supposed to be in existence from questioning the legality
of the issue of such stock, and from showing that he never was in

! No. Sydney, etc,, Co. v. Greener, 31 N .8. R., 41,

*Connecticut & Passumpsic River Ry. Co. v. Comstock, Q. B. 1870, 1 R. L.,
589; and see Marmara Foundry Co. v. Murray, 1 U. C. C. P., 29.

Windsor Hotel Co. v. Lewis, Q. B. 1881, 4 L. N,, 331; 26 L. C. J., 29,
reversing Rainville, J., 30 April, 1879; and see Petrie v. Guelph Lumber Co.,
11 Can. 8. C. R., 450; Common v. McArthur, 29 Can. 8. C. R., 239.

‘Page v. Austin, 10 Can. 8. C. R,, 132; In re Ontario Express & Transpor-
tation Co., 21 Ont, A. R., 646; Stace & Worth's case, 4 Ch., 682; Bank of Hin-
dustan v. Allison, L. R. 6 C. P,, 64 and 222,

5 Page v. Austin, supra.
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law a shareholder liable for the debts of the company, because there
never was any legal stock by which he could become a legal share-
holder, so that he never filled the character to which alone the statu-
tory remedy was given,

Lord Justice Lindley says in his work on Company Law': “ The
holders of shares which the company have no power to issue, in truth,

hold nothing at all, and are not gontributories,”

and again® : “the
person taking them cannot be estopped or otherwise become a member
in respect of them.” But Mr. Buckley in his work on Company
Law?® points out that “ it would appear from Campbell’s case* that the
doctrines of estoppel and acquiescence are applicable under such eir-
cumstances, and that, even if these be grounds for disputing the
validity of the creation and issue of the shares, yet if the company
are estopped from denying that they were well created, persons who
in taking such shares have voluntarily entered into contracts of which
they have had the benefit cannot subsequently be relieved from
them.” And Mr. Justice Burton, in his judgment in the case of
Page v. Austin while it was before the Ontario Court of Appeal®
said : “If, in the present case, the defendant had known all about
the manner in which the increased stock had been issued, and with
that knowledge had accepted the transfer, it might well be that he
might be estopped from setting up the want of power in the directors
as a defence to an action by the company or on an application to place
him on the list as a contributory on winding-up.”

19. Subscription to stock through agent.—A valid subseription
may, of course, be made through an agent.® The authority to take
shares for another in a company should be in writing, but it would
appear that a verbal authority would be binding.” But the mere fact
that a party tells an officer of the company, who has called upon him
to solicit further subscriptions, that he means to take stock, or will
take it, to a certain amount, does not authorize such officer to write

' Fifth Edit., p. 774, * At p. 63. * Sixth Edit., at p. 73.

*9 Ch, 1, 15; and see Croom’s case, 16 Eq., 417, 431; Richmond's case,
4 K. & J., 305

* See extract, 10 Can. 8. C. R., at p. 190.

"Re Standard Fire Ins. Co., 12 Ont. A, R., at p. 494; Cook Stockholders,
2nd Edit., sec. 67, p. 81.

“Ingersoll & Thamesford Gravel Road Co. v. McCarthy, 16 U. C. Q. B,
162; and see Union Fire Ins. Co. v. 0'Gara, 4 O. R,, at p. 366,

’
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his name down as a subseriber;' to bind the party it would be neces-
sary to prove that he authorized the agent to sign the stock book for
him.* And authority to an agent to subscribe is not a subseription
in itself.* Where, however, a person, on the promise of the manager
of a company that he should be appointed solicitor of the company,
authorized the manager to subseribe for shares for him ; and the
manager did not subscribe to the stock book, but caused an account
to be opened in the company’s books as if he were a shareholder, and
credited him with certain fees due him for services as solicitor, it was
held that he was liable as a contributory.* In an early Ontario case
a subscription by an agent in his own name was held to constitute
him a trustee for his principals.®

20. Misrepresentation in prospectus, etc., ground for relief of
shareholder.—If it can be shewn that a material representation which
is not true is contained in the prospectus, or in any document form-
ing the foundation of the contract between the company and the
shareholder, and the shareholder comes within a reasonable time, and
under proper circumstances, to be relieved from that contract, the
Courts are bound to relieve him from it,'and to take his name off any
list of shareholders or contributories on which it may have been put.®

21, Misrepresentations by directors as ground of action against
the company.—As to the question of the company being responsible
for misrepresentations on the part of the directors, the rule was laid
down by Lord Chelmsford, in Western Bank of Scotland v. Addie’

! bid, ¢ Tbid.

‘Granger, ete,, Co, v. Vinson, 6 Oregon, 172; and see New Brunswick,
ete., Co. v. Muggeridge, 4 Hurl. & Nor., 160.

+Caston's case, 12 Ont. App. Rep., 486, confirmed in Supreme Court, 12
Can. 8. C. R., 644, and in cases cited at p. 23, supra.

" Davidson v. Grange, 4 Grant’s Chy,, 377,

“Per Turner, L.J., in Reese River Co,, Smith's case, 2 Ch., 604, 609; and
see Blake's case, 34 Beav. 639, Ship's case, 2 D. J. & 8., 644,

In an action brought by an incorporated company for calls, a plea in
bar that the defendant became a holder of the shares by subscription, and
was induced to become such subscriber and holder by the fraud of the com-
pany, and that he has received no benefit from and has repudiated the shares:
—Held, good on demurrer. (Provincial Ins. Co. v. Brown, Denroche, 9 U. C.
C. P, 206.)

L. R, 1 H. L. Sc., 145, 157; Nicol's case, 3 De G. & J., 387; Provindial
Ins. Co. v. Brown, supra.
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that ““ where a person has been drawn into a contract to purchase
shares belonging to a company by fraudulent misrepresentations of
the directors, and the directors, in the name of the company, seek to
enforce that contract, or the person who has been deceived institutes
a suit against the company to rescind the contract on the ground of
fraud, the misrepresentations are imputable to the company, and the
purchaser cannot be held to his contract, because a company cannot
retain any benefit which they have obtained through the fraud of
their agents.”

But, as stated in the first part of this work,! if the person who
has been induced to purchase shares by the fraud of the directors,
instead of seeking to set aside the contract, prefers to bring an action
of damages for the deceit, such an action cannot be maintained against
the company, but only against the directors personally.?

22. How right to repudiate shares may be lost—Delay—Company
being wound up.—The right to repudiate shares will be lost if not
promptly asserted after the facts are known or might have been known
had a reasonable diligence been exercised; and a fortior: will be lost,
if the shareholder has so acted, after he knew the facts, as to have
elected to keep the shares and to have waived his right to repudiate
them.? The question of what is a reasonable time in such case has

! Promotion of Companies, supra, p. 13.

*Western Bank of Scotland v. Adie, per Lord Chelmsford, L. R. 1 H. L.
Sc., at p. 158; but see Lindley Companles, 6th Edit., p. 74.

‘Montplaisir v. Banque Ville Marie, Q. B, 1889, 18 R. L., 163; 33 L.. C. J.,
317,

The Stadaconas Insurance Company, incorporated in 1874, employed local
agents to obtain subscriptions for stock in the district of Quebec, such local
agents to receive a commission on sharea subscribed. At the solicitation of
one of these local agents, C., intending to subscribe for five paid-up shares,
paid $5600, and signed his name to the subscription book, the columns for the
amount of the subscription and the number of shares being at the time left
blank. These columns were afterwards, in the presence of appellant, filled
in with the number of shares (50) by the agent of the company, without C.'s
consent. Having discovered his position, one of appellant’s brothers, who
had also subscribed in the same way, went next day to Quebec and endea-
voured, but ineffectually, to induce the company to relieve them from the
larger liability. At the end of the year 1875 the company declared a dividend
of 10 per cent. on the paid-up capital (montant versé), and the plaintiff
received a cheque for $50, for which he gave a receipt. In the following year
the company suffered heavy losses, and notwith ding C's r ted endea-

10
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already been dealt with in the chapter on Promotion of Companies.!

But while, as against the company, the shareholder may be
entitled to relief, if he come in reasonable time, and under proper
circumstances to apply for it, yet if the company be wound up,
whether voluntarily® or by or under the supervision of the Court,?
or if it stop payment, and its directors issue notices concerning a
meeting to pass resolutions for voluntary liquidation* and the contest
thus becomes one between the shareholders and the creditors of the
company, or between the shareholder and his co-contributories as
distinguished from the corporation,® this equity will be lost.® The
doctrine is that after the company is wound up it ceases to exist, and

vours to be relieved from the larger liability, brought an action against him
to recover the 8rd, 4th, 5th and 6th calls of five per cent. on fifty shares of
$100 each, alleged to have been subscribed by C. in the capital stock of the
company.

Held (Sir W. J. Ritchie, dubitante), reversing the judgment of the Court
below, that the evidence shewed that the appellant never entered into a con-
tract to take 50 shares, that the receipt given for a dividend of ten per cent.
on that amount actually paid (montant versé) was not an admission of his
liability for the larger amount, and he was therefore not estopped from show-
ing that he was never in fact holder of fifty shares in the capital stock of
the company. (Cote v. Stadacona Ins. Co., 6 Can. 8. C. R., 193.)

Of this case, Mr. Justice Ramsay says, in a note to the abstract of the
decision of the Court of Appeal, which was reversed, at page 166 of his appeal
cases : “In the Supreme Court this judgment was reversed, the Court hold-
ing that the taking of ten per cent. was not an acquiescence, as it was taken
as interest on the amount the appellant had paid. The only difficulty to this
theory is that it is unquestionable the appellant took it as a dividend on his
ghares as subscribed, and not as interest. To some extent the case was a
hard one, and the judgment of the Supreme Court was simply sentimental,
dolo facere, qui suo jure utitur, 1If it were not for certain decisions, one would
be disposed to say that the principle was strangely misapplied in a case like
this, The common law right and the statutory power stand on quite a
different footing. The former is common to all men, the latter is a mere
privilege, specially granted to a person, and it ean hardly be presumed that
it was the intention to benefit one man at the expense of another. It is
possible that the use of the expression “the law” in English to express both
a law and the law, may, to some extent, explain this extraordinary fallacy.”

' Supra, p. 18,

* Stone v. City & County Bank, 3 C. P. Div,, 282,
* Oakes v. Turquand, L. R. 2 H. L., 325, 367.

¢ Muir v. Glasgow Bank, 4 App. Cas,, 337,

* Burgess's case, 156 Ch. D., 507.

* Buckley Comp., 115 (6th Edition).
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rescission is impossible. There are then only creditors and contribu-
rurim, Alllll no ('ulllpun'\ll

A contract induced by fraud is not void, but voidable at the
option of the party defranded, provided that he avoids it while matters
remain in the same position.? And by a contract being voidable is
meant, not that it is void till ratified, but that it is valid until
rescinded, where the rights of third parties intervene;® and if before
it be rescinded, a winding-up be commenced, or the concern cease to
be a going concern, the shareholder can no longer be relieved, but
will be held liable as a contributory.*

23. Shareholder may be eligible to be appointed liquidator.—
The fact that a person is a shareholder of a company is not a valid
objection to his appointment as liquidator if all the creditors have
agreed upon and recommended such appointment.®

Per Jessel, M.R., Burgess's case, 16 Ch. Div.,, 507, 509; Per Hodgins, Q.C.,
Master in Ordinary; Re Central Bank of Canada, 256 Can. L. J., 238; confirmed
in appeal, 18 Ont. A. R., 209,

iDeposit Life Assur. Co. v. Ayscough, 6 E. & B., 761; Mixer's case, 4
De G. & J., 576

Oakes v. Turquand, L. R. H. L., 325,
Co. v. Smith, L. R. 4 H. L., 64, 73,

Buckley Companies, 116 (6th Edit.)

Re New Westminster Gas Co, 5 B. C. L. R., 618, discussing Central
Bank of Canada, 156 Ont,, 309; Re Alpha Oil Co., 12 P. R., 208; and in re
Northern Assam Co., L. R. 6 Ch,, 644,

5; Reese River Silver Mining
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MAKE CALLS ON A

1. Power of directors to make calls.—The Dominion Companies’
Act provides' that “ directors may, from time to time, make such
calls upon the shareholders in respect of all moneys unpaid upon their
respective shares, as they think fit, at such times and places and in
such payments or instalments as the letters patent or this Act, or the

by-laws of the company require or allow.”

Directors may make by-

laws for the purpose of regulating the making of such calls and the

' Bec. 38.
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payment thereof.! It will be observed that the langnage used is
permissive, and that so far as the statute is concerned, the enactment
of a by-law to regulate the mode in which the calls shall be made is
not imperative.?  'Where no by-law exists, the calls may be made as
preseribed by the directors.”

2. Call necessary to render subscription payable.—It is generally
recognized that a call must be made in order to render a subscription
or any part thereof due and payable to the company. A contract of
subseription, unlike other contracts to pay money, is a promise to
pay; but, by implication of law, and usually by the terms of the sub-
seription, the payment is to be only at such times and in such part
payments as may be designated by the directors in a formal declara-
tion known as a “call.” In other words, the subseription is a debt
payable at a future time. The time when it shall be paid is inde-
finite until fixed by a ecall.*

3. Call made by directors before the charter is obtained must be
ratified—A call made by resolution of the provisional directors of a
company, which has not at the time obtained its charter, and notice
of the call sent out by the secretary after the charter is obtained, and
on the strength of the resolution, is not valid; in order to validate the
call the directort would have to adopt or ratify their former resolu-
tion after the charter has been obtained.®

4. When a call is deemed to be made.—At one time it was a
subject of doubt whether a call is to be considered as made at the
date of the resolution of the directors, or at the date of the notice of

‘Bec. 36 (¢); Where a call is made by four directors, one of whom is not
legally a director, the call is valid, three constituting a quorum for the tran-
saction of business in the absence of by-laws providing otherwise. (Bank of
Liverpool v. Bigelow, 3 Russ. & Ches., N. Sc.), 236.

* Rascony Woollen & Cotton Manufacturing Co. v. Desmarais C. R, M. L.
R, 28. C, 381; 10 L. N,, 35; Union Fire Ins. Co. v. O'Gara, 4 O. R, 8569; Port-
land & Lancaster Steam Ferry Co. v. Pratt, 2 Allan (N. B.), 17.

9 Ihid,

{ Cook Stockholders, 2nd Edit., sec. 106; the subscription “creates a debt,
but the debt does not accrue due until the call is made” (Grissell’s case, L.R.,
1 Ch. App., 528, 535). In re China Steamship & Coal Co. (38 L. J., Ch,, 512),
the court says “ The moment a call is made it is a debt due in every respect,”
although it cannot be collected by suit until later; see Ryland v. Delisle, P. C.,
6 Moore (N. 8.), 226,

* Toronto Gas Co. v, Russell, 6 U, C. Q. B, 567,
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the call. In one Ontario case' the latter was considered to be the
law; but in an English case it was held that a member is © indebted
in respect of calls as soon as the resolution is passed, and before it
becomes payable.?  Most of our Companies’ Acts now provide that
“a call shall be deemed to have been made at the time when the
resolution of the directors authorizing such call was passed.” ®

5. When call is not necessary—Payment of subscriptions before
called.—If a subscription contains a promise to pay upon a certain
day,*no call is necessary; for the subseriber is bound to pay. at all
events, upon the day named.* So also, if by statute or the charter
the subseription becomes payable at a certain specified time, a call is
thereby dispensed with, and is not required.®

A shareholder, on the other hand, may pay at any time all or
any part of the amounts due on the shares held by him, beyond the
sums then actually called for, provided the directors are willing to
receive it.*

6. Interest payable to and by Sshareholder—Rate.—For an
advance or advances exceeding the amount of the calls then made,
the directors may under the Act allow interest at such rate not exceed-
ing eight per cent. per annum, as the shareholder who pays such sum
in advance and the directors agree upon.” This may be done even
where the governing statute makes no such provision, provided the
power is given in the company’s articles of association or by-laws
incorporated in the letters patent.®

On the other hand, under the Aect, ¢ shareholder who fails to
pay any call due by him on or before the appointed day will be liable:
to pay interest on the same at the rate of six per cent. per annum
from that date.”

‘Where neither the General Act nor the Special Act provide for,
the payment of interest in such a case, interest in the Provivee of
Quebec will only run from the date of putting in defanlt,'® and not

'"Toronto Gas Co. v. Russell, 6 U, C, Q. B,, 567.

?Dawes case, 38 L. J. (Ch.), 512,

18ec. 39, Dom. Comp. Act (R. 8. C,, ¢h. 119).

1Cook Stockholders, 2nd Edit., sec. 106, 5 Ibid,

¢ Sec, 40, Dom. Comp. Act, R. 8. C, ch. 119. 7 Ibid.

* Lock v. Trotman (1896), App. cases, 461,

98ec. 39, Dom. Comp. Act.

1 C. C., Art. 1077; Ross v. Fiset, 8. C., 1882, 8 Q. L. R., at p. 250.
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from the date appointed for payment of the call; and, in the absence
of statutory provisions, publication of the notice of the call in a news-
paper is not a sufficient notice or putting in default.!

7. What amount of stock may be called at one time.—It is to be
noted that the Act* appears to invest the directors with a full disere-
tionary power as to the time and manner of payment of the calls,
except in so far as these are determined by the letters patent or
by-laws of the company, once the directors have enacted them, and
they remain in force. Under very similar statutory provisions it
has been held that the directors may require the whole subseription
to be paid at one time.* But the clause under which it was so held
did not contain certain words now found in some of our statutes, For
instance, the Railway Aects;* Dominion Companies’ Act,® the New
Jrunswick Companies’ Aet,® and the British Columbia Company’s
Act,” provide that “ The Directors may, from time to time, make
such calls of money upon the shareholders,” ete., ete. The use of
the words “ from time to time ” would indicate that the intention
was that shares should be paid in instalments, which is the usual mode
of payment adopted; although the use of the permissive word “ may ”
would not render it imperative on the directors to require payment
by instalments. An important element in the interprecation of this
section is to be found in the words which follow, ** as they deem neces-
sary,” in the Railway Acts, and “ as they think fit ” when they occur
in the Companies’ Acts, From this it would seem that the necessity
of the occasion is the measure of justification for the amount of a call.
This is why some of the general acts provide as a safegnard that “ no
call shall exceed the amount preseribed in the special act, or be made
at a less interval than two months from the previous call.” ® Under
this provision it has been held that (unless it is necessary to raise the

1 Ibid, ! Dom. Comp. Act, sec. 38,

' Lake Superior Navigation Co. v. Morrison, 22 U. C, C. P,, 217; Haun v,
Mulberry, ete.,, Gravel Road Co., 33 Ind., 103. The wording of the Statute
under which the former of these decisions was decided was nearly identical
with the present wording of the Companies Clauses Act, R. 8. C., ch. 118, sec.
17, 18; The Ontario Companies Act, R. 8. O., ch. 191, sec. 32; The Manitoba
Companies Act, R. 8. M., ch, 25, sec. 49; The Quebec Act, R. 8. Q., sec 4725,

i8ec. 63, Ry. Act, 1888, and likewise the Provincial Acts.

*R. 8. C,, ch, 119, sec. 38, 56 Vie. (1893), ch. 7, sec. 51.

“R. 8. B. C, ch. 44; First Schedule Table A, sec. 4.

*Sec. 63, The Rallway Act, 1888, Provincial Ry. Acts likewise.
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whole capital at once) several calls made at one time, the payments to
be made at intervals of two months, are irregular.!

The Dominion Railway Act, however, contains an express pro-
vision rendering such calls legal.* The objection to this is that the
total amount of calls fixed upon on resolution and spreading over a
certain period, may probably not become necessary in the time over
which they extended, and if so, the residue must be lodged at a bank,
or placed elsewhere at the risk of the proprietors.®

8. Must be fraud, or “ ultra vires ” acts to allow shareholders to
question directors’ right to make calls—Nature of power to make calls.
—The directors having the discretionary power of making calls within
certain limitations, the wisdom or necessity of making them is exclu-
sively for their determination, and a shareholder who should question
the right of the directors to call in all the unpaid stock at one time,
could apparently do so only on the ground of fraud* or ultra vires.
But it would appear that if calls were made in such a way as to favor
one set of shareholders and impose an unequal burden upon others,
an equity might perhaps be found for interference.® The power to
make calls is in the nature of a trust to be exercised for the benefit
of the company.®

9. Call made to prevent transfer, or to increase saleable effects.—
Where a company is in difficulties, it may be proper to make a call
to prevent transfers of shares,” no share being transferable until all
previous calls thereon are fully paid in ;®* and where a company is
about to sell its undertaking, there is no objection to a call being
made with a view to increasing the saleable assets by the amount
thereof.?

! Stratford & Moreton Ry. Co. v. Stratton, 2 B. & Ad., 518; Bank of Nova
Scotia v. Forbes, 4 Russ. & Gild (N. Sc.), 295.

* Sec. 63; also New Brunswick Ry. Act, 1891, ch. 15, sec. 27.

“See particularly the case Saint John Bridge Co. v. Woodward, 3 N. B,
29; and Provincial Ins. Co. v. Worts, 9 Ont. A. R., 56.

‘ Oglesby v. Attrill, 105 U. 8., 605; See also Bailey v. Birkenhead, etc., Ry.
Co., 12 Beav., 453; Christopher v. Noxon, 4 O. R., 672; Ross v. Fiset, 8 Q. L.R.,
at p. 269,

s Christopher v. Noxon, 4 0. R., 672; see also Walsh v. N. W. Electric Co.,
29 Can. 8. C. R,, 33; as to unequal assessment, see European & North Ameri-
can Ry. Co. v. MacLeod, 16 N, B,, 3. Palmer Comp. Law, at p. 100.

7 Gilbert's case, L. R., 6 Ch., 599, 'R. 8. C,, ch. 119, sec. 51.

9New Zealand, etc., Co. v. Peacock (1894), 1 Q. B,, 622; Palmer Comp.
Law, p. 100.
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10. Acquiescence in a call—Estoppel.— Where sharcholders have
assisted in making, and approved of calls, they cannot afterwards
object that the calls were improperly made.!  And where a director
seconds a resolution of the directorate that a meeting, at which a call
on stock was confirmed by the shareholders, should be held on a day
which was not a proper day, such director will be estopped from ob-
jecting to the call on this ground.?

11. Delegation by directors of power to make calls.—The power
vested in the directors is diseretionary or legislative, in such a sense
that they cannot delegate it to subordinate officers of the company.
The well-known rule that delegated power, when discretionary in its
nature, cannot be delegated, applies to such a case, unless the statute
contains something to the contrary.?

12. Intervals between calls.—Our Acts relating to joint stock
companies incorporated by letters patent contain no provisions limit-
ing the intervals in which calls are to be made. Some of them*
provide that “ not less than ten per centum upon the allotted shares
of stock of the company shall, by means of one or more calls, be called
in and made payable within one year from the incorporation of the
company ; the residue, when and as the by-laws of the company
direct.” In the Quebee Companies’ Act the provision as to the
residue is different, it provides that “for every year thereafter, at
least a further five per cent. shall in like manner be called in and
made payable, until one-half has been so called in.” ®

Where it is provided that no calls are to be made at a less inter-
val than two months from the previous call, calls made on the 1st
September, 1st November and 1st January are not within these

'Christopher v. Noxon, 4 0. R., 672; a call of four per cent. on the first
instalment of five per cent. on the capital stock, made by a quorum only, and
not by a majority of the directors,—Held, a good call under sec. 9 of 12 Vie,,
ch. 166; plaintiff’s act of incorporation (Ontario Marine Insurance Co. v.
Ireland, 6 U. C. C. P, 189).

*Ibid; and Windsor Hotel Co, v. Date, 27 L. C. J,, 7.

*Cartneil’'s case, L. R., Ch,, 691; Howard's case, L. R, 1 Ch,, 661; E»
parte Birmingham Banking Co., L. R., 8 Ch,, 651; Cook v. Ward, 2 C. P, Div,,
260; see Provident Life Assurance Co. v. Wilson, 25 U. C. Q. B,, 63; Toronto
Gas Co. v. Russell, 6 U. C. Q. B, 567; E. & N. A. Ry. Co. v. Dunn, 16 N. B,, 321,

‘R. 8. 0, ch. 191, sec. 33; R. 8. M., ch. 25, sec. 50; N. B., 56 Vie,, ch. 7,
sec, 53; R. 8. Q., art. 4726,

SArt. 4726, R. 8. Q.
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requirements,'  The interval specified in the Act, between the day
on which a call is payable and the day of the next payment, must be
reckoned exclusively of these two days.?

13. Illegality of one call does not affect legality of subsequent
ones.—The illegality of one call will not vitiate subsequent legal
calls, nor proceedings for the forfeiture and sale of the shares there-
under, nor afford a good defense to an action for the recovery of such
subsequent calls, Each call gives a separate right of action to the
company. The calls are severable, and although the company bring a
single action to recover the entire balance due after the sale of shares
under the forfeiture, yet the illegality of the first call will not so far
vitiate the whole as to prevent the recovery of the amount due under
the subsequent calls,®

14.—Court may make calls on a winding-up.—When a company
has become insolvent and an order has been obtained for winding it

!Buffalo, Brantford & Goderich Ry. Co.,v. Parke, 12 U. C. Q. B,, 607;
Port Dover & Lake Huron Ry. Co. v. Grey, 86 U. C. Q. B,, 425; Toronto Gas
Co. v. Russell, 6 U, C. Q. B, 567; National Ins. Co. v. Egleson; 20 Grant's
Ch, 406,

‘Ralyway Sleepers Supply Co. (In re), 29 Ch. Div., 204; Cloyes v. Darling,
16 R. L., 649; Port Dover & Lake Huron Ry. Co. v. Grey, 36 U. C. Q. B,, 425;
Moore v. McLaren, 11 U. C. C. P,, 534,

Where a statute required thirty days notice to be given for the payment
of each instalment of the capital stock and that no amount greater than ten
per cent. shall be called in at any one time. Held (Chipman, C. J., dissen-
tiente), that the full time of thirty days must elapse between the time ap-
pointed for the payment of each separate instalment, and that it is not suffi-
cient merely to give thirty days notice for the payment of each instalment on
separate days (Saint John Bridge Co. v. Woodward, 1 Kerr (N. B.), 29.

In another similar case where the statute provided that “no instalment
shall exceed ten per cent, or be called for or become payable in less than
thirty days after public notice shall have been given in one or more of the
several newspapers puolished in every district where stock may be held.

Held, per Spragge, C. J. 0., and Haggerty, J., that the times fixed for
the payment of instalments need not be thirty days apart, but that instal-
ments might be made payable at any time, provided no call exceeded ten per
cent., and thirty days intervened between the date of notice of the call and
the day on which it was payable.

Per Burton and Patterson, J. J. A., that no instalment could lawfully be
made payable in less than thirty days from the day for payment of the next
preceding instalment. (Provincial Ins. Co. v. Worts, 9 Ont. A. R., 56).

Bank of Nova Scotia v. Forbes, 4 Russ. & Geld (N. Se.), 205,

3 European, ete.,, Ry. Co. v. McLeod, 3 Pugsley (N. B.), 3, 39, 41; Saint
John Bridge Co. v. Woodward, 1 Kerr (N. B.), 29,
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up, the Court may at any time thereafter, “ and either before or
after it has ascertained the sufficiency of the assets of the company,
make calls and order payment thereof by all or any of the contribu-
tories for the time being settled on the list of eontributories, to the
extent of their liability, for payment of 2ll or any sums it deems
necessary to satisfy the debts and liabilities of the company, and the
costs, charges and expenses of winding-up, and for the adjustment
of the rights of the contributories amongst themselves, and the Court
may, in making a call, take into consideration the probability that
some of the contributories upon whom the same is made may wholly
or partly fail to pay their respective portions of the same; Provided,
however, that no call shall compel the payment of a debt before the
maturity thereof, and that the extent of the liability of any contri-
butory shall not be increased by anything in this seetion contained.”

15. Directors may be compelled to make calls when company is
insolvent.—Under certain cireumstances, and even when a company

is insolvent, the Court in England will at the instance of a ereditor
who is also a shareholder, issue a mandamus or decree compelling the
directors to make calls upon the stock of subscribers to the enter-
prize, in settlement of their indebtedness, rather than have the parties
proceed under the Winding-up Act.®  On the other hand, a company
long since disorganized and insolvent cannot sue a shareholder for
the balance due on his shares, at the instance of a pretended secretary-
treasurer who is no longer a member of the company, and there
being no longer eny president or directors who elaim sueh position.®

16. Call not necessary to allow creditor to proceed against share-
holder—Contra as to assignee or receiver.—Where a company becomes
insolvent it is not necessary, in order to let in the right of an exeen-
tion ereditor to proceed against a sharcholder, or against Lis estate,
that a call should have been made.* In a Canadian appeal to the
Privy Council® Lord Chelmsford said: *“ The judgment ereditors take

'Sec. 49 Winding-up Act, R, 8. C., ch, 129,
?Harris v. Dry Dock Co., 7 Grant’s Ch,, 450.

iCle, Cap. Gibralter v. Lalonde, M. L. R, 5 8. C,, 127; Massawippl Ry.
Co. v. Walker, 8. C,, 1871, 3 R. L., 450.

«Cockburn v, Starnes, 8. C,, 1857, 2 7. C. J,, 114; Smith v. Lynn, 3 U. C.
E. & A, at p. 208,

Wickham v, New Brunswick Ry. Co., L. R., 1 P. C.,, App., 64, 80.
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what belonged to the company, but do not take under them.” But
where assignees, or receivers were appointed to wind up a company
under the provisions of an Insolvent Act, i.e., the Act of 1875, it was
held that a call must be made in the usual manner by the assignee or
receiver before suit could be brought for the unpaid portion of a
share.! The receiver, as a general rule, takes all rights of action
which the corporation itself originally had, and may enforce them
by the seme legal remedies.®

17. Making a call is not “ commencing operations.”—Where a
corporation is created by a special act, a clanse of which forbids it to
commence operations until a certain amount of it capital shall have
been subscribed, and a certain amount thereof paid up, it has been
held that the words * commence operations” are not intended to
prevent calls being made on stock subscribed for.?

18. Unwritten agreement as to calls cannot vary terms of written
agreement.—Where certain shareholders sought to restrain a call on
stock, on the ground that it was being made in contravention of the
terms of a certain unwritten agreement, alleged to have been entered
into between all the promoters when the company was formed, it was
held that evidence of such agreement was inadmissible, since it was
contradictory of the written agreement entered into by the plaintiffs
when subseribing for their shaves, viz., to take stock and pay the
calls when duly made.*

19. Notice of call—When necessary.—As a call is to be con-
sidered as made when the by-law referring to it is duly passed,® and
it would be unjust to any person liable to pay a call to treat him as
in default unless he has had notice of the making of a eall, it is held
that such notice must be given to him before he can be dealt with as
a defaulter; and this rule applies not only where notice is expressly
required to be given by the letters patent, charter, or by-laws,® but

! Knight v. Whitefield, Supreme Ct., 16 Nov., 1885, Cassel's Digest, 2nd
Edit., 187; Ross v. Fiset, S. C., 1882, 8 Q. L. R,, at p. 258; Ross v. Guilbeault,
8. C, 1881, 4 L. N, 415.

* High on Receivers, sec. 316.

* North Sydney Mining, ete., Co. v. Greener, 31 N. 8. R, 41, afirming
Henry, J.

¢ Christopher v. Noxon, 4 0. R., 672; 1284 Civil Code, Quebec,

3 Sec. 39, Dom. Comp. Act, and certain Provincial Acts.

Y See Sec. 41, Dom. Comp. Act, and certain Provincial Acts.
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also where there is no express provision upon the subject, and the
shareholder has entered into an absolute covenant to pay such calls
as may be made.!

20. Requirements of notice.—The notice to be valid must be in
such form, if any, as may be required by the regulations of the com-
pany,® and where a notice is required to be signed by the directors,
it will not be sufficient if their signatures are affixed by a clerk® or by
a managing director “ by order ” * or secretary.’.  An omission by
the directors to appoint a place of payment, is fatal® The resolu-
tion to make a call need not specify the time and place of payment,”
but the directors must appoint a time and place.® It is also neces-
sary that the meeting of the directors, at which the call is made, shall
have been duly convened.® Where the Act required that publie
notice of the call should be given in one or more of the several news-
papers published in every district where stock may be held, it was
decided that under this Act the publication of notice in every district
where stock was held was not a condition precedent to the right of
action against shareholders residing in a district in which such notice
had been duly published.'® A variation in the days of payment
between the resolution and the notice invalidates a call, but not as to
a shareholder, or his testator, who has made payments on or promised

to pay such call.'?

21. Mode of giving notice—Where there is no statutory pro-
vision as to the mode of giving notice, as, for instance, the Ontario

'Lindley Companies, 5th Edit., p. 417; Miles v. Bough, 3 Q. B., 845.

28ee remark of Parke, B, in 2 Ex., 126, cited in Provident Life Ass. Co.
v. Wilson, 25 U, C. Q. B., at p. 57.

48ee Miles v. Bough, 3 Q. B., 845.

! Provident Life Ins. & Investment Co. v. Wilson, 25 U, C. Q. B., 53.

"See Great North of England Ry. Co, v. Biddulph, 7 M. & W., 243.

 Ibid.

Mr. Palmer, however, in his work on Company Law, says at p. 99, that
care must be taken that the resolution making the call specifies the amount
of the call, the time and place, for these are of its essence. He also considers
that an entry must be made in the minutes.

% Per Parke, B, in Newry & Enniskillen Ry. v. Edmunds, 2 Ex., 118,

YGarden Gully, ete., Co. v. McLister, 1 App. Cas., 46; Faure Electric, etc.,
Co. v. Phillipart, 58 L. T. R., 525; Palmer Comp. Law, p. 99.

"“"Provincial Ins. Co. v. Cameron, 31 U. C. C. P,, 523, afirmed in appeal,
9 Ont. A. R, 56.

" Ibid.
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Act,' it must be given as required by the common law; that is, in
such a manner that the fact of delivery to or receipt by the person to
be notified may be proved. There is some conflict as to whether
personal notice must be given or whether notice by mail will suffice.
In an Ontario case, Ross v. Macher,® O’Connor, J., expressed his
opinion in an elaborately reasoned judgment to the effect that where
the statute provides that notice “ shall be given,” notice by post is not
a compliance with this provision. But this is in opposition to an
earlier Ontario case, Union Fire Ins. Co. v. Fitzsimmons,® which
decided that delivery in good time to the post-office was a good deli-
very to the shareholder defendant. And in England it has been held
in leading cases* that notice of an allotment by post is sufficient, even
if the notice should fail to reach the allottee or his agent, either
owing to the default of the allottee or to some casualty in the post-
office establishment. But it has been objected that these English
cases proceeded on the ground, now well recognized, that a proposer
seeking to contract with another by sending his proposal by post, or
at least delivering his proposal by letter through his own messenger,
tacitly proposes also, or consents by that act, that the acceptance be
sent to him through the same medium; and es a letter addressed to
another person when posted leaves the control of the sender, it
becomes at once the property of the person to whom it is posted. In
this view the acceptance takes effect from the time of posting it, for
the sender cannot afterwards recall it. Wilson, C'.J., in Union Fire
Insurance Co. v. Fitzsimmons®
this rule could be applied to a mere notice proceeding from the one
party and which the other has no special reason to look for.® In

expressed great doubt as to whether

IR. 8. O, ch. 191, sec. 68. ‘30. R, 17,

132 U. C. C. P, 602, Wilson, C. J., doubting.

Union Fire Ins. Co. v. O'Gara, 4 0. R., 359.

Where notice of 30 days is required, the mailing of a notice on the 27th
June, requiring a call to be paid on the 27th July, is not in time. (National
Ins. Co. v. Egleson, 20 Grant's Ch., 406).

Under the circumstances shown in the evidence set out in the report :—
Held, O'Connor, J., dissenting, that secondary evidence of the contents of the
minute book of the company, showing the making of certain calls, was im-
properly rejected (Ross v. Machar, 8 O. R., 417).

+Household Fire Ins. Co. v. Grant, 4 Ex. Div,, 216; Harriss's Co., 7 Ch,,
587; Townsend's case, 13 Eq., 148,

s Suvra. 32 U. C. C. P, at p. 619, 620.
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Quebee it is necessary that the letter accepting an offer must reach
the person making the offer, before a contract is made : it is not
sufficient to post the letter of acceptance addressed to him making
the offer.! Tn a recent case, Wurtele, J.A., in delivering the judg-
ment of the Court said® : “The objection is raised that as soon as
the letter containing the acceptance is deposited in the post-office,
it ceases to belong to the vendor and becomes forthwith the property
of the party to whom it is addressed. But this objection is unfounded,
as although by a fiction of law the ownership of the letter passes
from the sender to the person to whom it is addressed on its deposit
in the post-office, the acceptance contained in it remains nevertheless
unknown to the proposer until it really comes into his hands. Until
that moment . . . the proposer . . . retains the right to
retract his offer. After the deposit and before the receipt of the
letter of acceptance, the acceptor can on his part retract his accept-
ance by means of a more rapid mode of communication, as,. for
example, by telegraph or by telephone.”

22. Proof of notice given.—In Quebee it has been decided that
a notice claiming payment of calls mailed to the shareholder is suffi-
cient evidence that such calls were made And in one American
case it was held that proof that a notice of a call was duly mailed and'
addressed to a subseriber, made a primd facie case of notice of such
call.*  But the Supreme Court of Alabama have reasoned that gen-
erally when the law requires notice to be given to a party, but does
not specify the mode in which it shall be given, personal notice must
be given and proved, before any liability can be fixed on him.?

It may be noted that in none of the Railway Acts is personal
notice of calls required. Notice in the Official Gazette and local
newspapers being sufficient.

Some statutes provide that a copy of the Gazette containing the
notice shall, on production thereof, be evidence of the sufficiency of
such notice.” But it has been held, that to prove a call made on the

! Underwood v, Maguire, R. J. Q., 6 Q. B., 237.

*fbid, at p. 250.

SRoss v. Converse, Q. B.. 1883, 27 L. C. J,, 143; 6 L. N., 67; but see Ross
v. Fiset, 8 Q. L. R, at p. 259,

4 Braddock v. Philadelphia, etc., Ry. Co., 45 N. J. Law, 363.

3 Grubbs v. Vicksburg, etc., Ry. Co., 50 Ala., 898.

Ry. Act, 1888, sec. 41 and 64.
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156th of March, a Gazette of the date of 28th May containing a notice
bearing date on the 25th of March of the same year, is not evidence
that notice of the first call was given on the latter date;—that is to
say, a Gazette cannot be considered as giving notice anterior to the
date of its publication, nor as being evidence of any notice of an
earlier date than the date of the Gazette itself.!

23. Payment of calls in paper.—It has been held that a joint
stock company may take a promissory note frow a stockholder for an
amount due by him on a call on his stock,—there being nothing in
the act of incorporation to prohibit it.?

In an action by liquidators for calls, the company, now repre-
sented by the liquidators, having accepted railway debentures in pay-
ment of calls and disposed of the debentures, the liquidators could
not ask for the resiliation of this transaction, especially without
offering back what had been received.®

24. Requirement of charter that call be made—Effect of dis-
regard.—If in the charter under which the company is incorporated,
a clause requires that a call of a certain percentage on the capital
stock shall be made and paid up within a specified time, this will be
considered imperative, and a disregard of it will involve the forfeiture
of the charter unless sufficient cause be shown for failure to conform
with this provision.* Nor is an action for the forfeiture of the char-
ter on this ground demurrable on the ground that this clause is merely
directory.®

| Buffalo, Brantford & Goderich Ry. Co. v. Parke, 12 U. C. Q. B,, 607; By
tne resolution providing for calls, the mailing of a circular to each shareholder
was made an essential part of the notice. The cashier swore that circulars
had been prepared printed in part, and that it was the duty of the junior
clerk to fill them up and mail them. The clerk swore that he had filled them
up and mailed them, but on cross examination said he had not read the print,
and did not know what it was about . Defendant did not deny that he had
received a circular. The Court having power to draw inferences of fact as a
Jjury, found that notices had been mailed in sufficient time, as required by the
Act. (Bank of Liverpool v. Bigelow, 3 Russ. & Ches. (N. 8.), 236.

“8t. Stephen’s Branch Ry. v. Black, 2 Han. (New Brunswick), 139, and
see Red” .ld Rys., Vol. 1, p. 181, Ed. of 1888,

“Ross v. Angns, 8. C., 1883, 6 L. N,, 292,

A judgment confirming the discharge of an insolvent ig res judicata, and
the validity of hie assignment cannot afterwards be questioned in an ordinary
action against him for calls, (Ibid).

¢ Casgrain v. The Dominion Burglary, ete., Co., R. J. Q,, 6 8. C,, 382.

2 Ibid.
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Where the company has failed to make a call of the amount
required within the time fixed by its charter, but has made a call of
a part of this amount in lien thereof, and proceedings have been
taken to have the charter declared forfeited, or, failing forfeiture,
to have the company enjoined to diseontinue its business until it shall
have complied with its charter, the court may make an order that
a further call be made within a stated time o as to complete the call
of the required percentage of capital.!

! Casgrain v. The Dominion Burglary, ete., Co., R. J. Q., 6 8. C., 385

" VR

11
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BER'S REPRESENTATIVE,

1. When transfer is complete.—The question of transfer of
shares has already been touched upon in its relation to the illegal
diminution of capital. Under our Companies™ Acts' transfers are
valid only after entry in the register; but so far as the company and
its creditors are concerned in the meanwhile, the transferee will be
held jointly and severally liable with the transferor from the date
of the actual transfer to the date of its entry in the register. ~And
during that period the transfer will also serve to exhibit the rights
of the parties thereto infer se. A transfer made by sale under execu-
tion, or under the decree, order or judgment of a court of competent
jurisdiction is valid before the formality of registration.?

' Bec. 48, R. 8. C., ch. 119.
* Ibid.

C. purchased shares in a certain company in 1878; but the papers re-
quired to make a formal transfer to him in the books of the company, were
not furnished to the company till December 20th, 1881, On February 11th,
1882, C.'s name was entered on the list of shareholders, but there was no
formal approval of the transfer by the Board of Directors until May 10th,
1883. Before this, however, on November 15th, 1882, C. was notified of a call
on the shares for which he was sued, and defended the action, but the action
for some reason not d, was not pr ded with. This was the first
intimation C. received that the papers furnished by him had been acted upon,
but he appeared to have made no enquiries from the company subsequently
to December 20th, 1881. The company ceased to do business on May 13th,
1883, and the winding-up order was made on October 9th, 1883. It did not
appear that C. had taken any steps to repudiate his position as a shareholder
before these winding-up proceedings; nor did he show any prejudice result-
ing to him from the failure of the company to notify him that the transfer
to his name had been actually consummated on the books of the company;
Held, that under the above circumstances C. was rightly placed on the list
of contributories in the winding-up proceedings. (Sichell’s case, L. R. 3, Ch,
119, distinguished.) (Re Cole and the Canada Fire Ins. Co,, 8 0. R., 93).
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2. Liability of directors on transfer.—{'nder the Companies’
Acts it is clear that, in regard to unpaid shares, directors are given a
discretion as to the acceptance of any proposed transferee.! The Acts
also provide that unpaid shares are not to be transferred to men of
straw jor mere dummies, and that if the directors knowingly do so,
they will be held jointly and severally liable to.the creditors of the
company in the same manner and to the same extent as the trans-
ferring shareholders, but for such transfer, would have been* 1If a
dissenting or absentee director wishes to escape liability for what he
considers a fraudulent transfer, he must give publicity to his objec-
tions in the manner and within the time directed by the Act.?

But directors will not be personally liable for misfeasance where
they are guilty of a* mere error of judgment. Thus, the articles of
association of a limited company provided that no transfers of shares
not fully paid-up should be registered unless ““approved” by the
directors. A large number of shares were sold to M. at par on his
paying one-fifth down, and M. subsequently transferred such shares
to P., who was already a shareholder, and had recently been elected
a director, che directors believing that P. was.a proper person to take
a transfer of the shares, and having been advised by their solicitor
that there was no valid objection to the transfer. P. afterwards
became bankrupt, being indebted to the company to the extent of
four-fifths the par value of the shares. Tt was held that the directors
had duly exercised their judgment upon and “ approved ” the transfer
to P. within the meaning of the articles, and that, dishonest dealing
not being charged, the approval of the transfer was not such a mis-
feasance or breach of trust as would render the directors liable on the
winding-up of the company.*

3. Directors’ right to restrain transfer——All our statutes provide
for the making of by-laws by the directors regulating the transfer
of stock.®  Shares being personal property® and the right to sell
property being a necessary incident of its ownership, a by-law which
would absolutely restrain the right of a shareholder to dispose of and
transfer his shares, would be void as against common right, as being

1 Sec. 3§, R. 8. C,, ch. 119, 11bid. 3 Ibid.

4« Re Faure Electric Accumulator Co., 40 Ch, Div., 141; 58 L. J. (ch.) 48.
Thompson Corp., sec. 2342,

“8ec. 35 (a) R. 8. C, ch, 119.

“Sec. 25, R. 8. C, ch. 119,

IR — i 1
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opposed to the law of the land, and also as being in restraint of trade,
unless such power were given by the charter or the original compact!
among the corporators.)  This unlimited right to transfer within
certain restrictions must be borne in mind in construing clauses giv-
ing directors a discretionary power of rejecting a proposed transferee,
as must also the fact that the object of such a clause is the protection
of the shareholders.? While, therefore, the power cannot be extended
to authorize the refusal of a transfer in a case not provided for by
the clause,® the Court will not be slow to adopt such a construction
as shall effectuate the desired object of protection.*

4, Misdescription of transferee—Annulment of transfer.—The
directors having under the Companies’ Act (D) the power to object
to a transferee, if unpaid shares are transferred to a pauper or mar
of straw, who is misdeseribed, so that the directors are imposed upon
and induced to make no enquiry about him, the company can, on
ascertaining the facts, repudiate the transfer and place the transferor
on the list of contributories.® This has been done where the trans-
feree was a clerk, and was paid to accept a transfer, and he was
deseribed as a gentleman paying for the transfer.®  So where the
transferce was a ship’s steward, paying nothing for the transfer, but
was described as of a certain place, where he did not live, and as
paying the market price for the shares.™  Also in another case the

transferee was deseribed as “ of Cadogan Terrace, gentleman,” and
the transfer in consideration of £1326, expressed to be paid, and the
directors registered the transfer. The transferee was employed in a
warehouse at a salary of less than €100 a year, and the consideration
was paid only by a promissory note which was not given at the time

'Moore v. Bank of Commerce, 52 Mo., 377; Sargent v. Franklin Ins. Co,,
8 Pick (Mass.), 90; Sargent v. Essex Corp., 9 Pick. (Mass.), 202; Moffatt v,
Farquhar, 7 Ch. Div,, 591; Stranton Iron Co., 16 Eq., 559; Weston's case, 4
Ch., 20; Poole v. Middleton, 29 Beav., 646, 650; Cawley & Co., 42 Ch, Div., 209;
Gilbert’s case, 5 Ch,, 559, 565; Thompson Corp., sec. 1031,

A company incorporated under 27-28 Vie., ch. 23, has not power to refuse
to allow a transfer of shares, without assigning a sufficient reason. (Smith
v. Can. Car Co., 6 Ont, P. R, 107.

! Nicol's case, 3 de G. & J., 387, 433; Buckley Comp., 37.

' Pinkett v. Wright, 2 Hare, 120; Stranton Iron Co., 16 BEq., 559,

i Allin's case, 16 Eq., 449,

 Lindley Comp., 827; see also Dominion and Provincial Acts.

¢ Payne's case, 9 Eq., 223, 7 Ex parte Kintrea, 5 Ch., 95.
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the transfer was executed, and which was werth, perhaps, not two
shillings in the pound, and probably nothing.  Assuming that an
out and out sale was intended, it was held that the misdescription of
the transferee and misstatement of the consideration were fatal, and
that the transferor must be put upon the list.!

But the mere fact that a person in a humble station in life has
been described by the vague title of “gentleman,” does not neces-
sarily constitute such a frandulent misrepresentation as to allow of
the transaction being avoided.? If the Court finds that there was no
intention to mislead, the mere fact of there having been in the trans-
fer some misdescription is unimportant.?

5. Acceptance of transferee releases transferor.—If the directors
have accepted the transferee with the knowledge of the facts, the
transferor cannot be made a contributory.*

6. Right of transfer—Transfer to avoid liability—Fraudulent or
nominal transfer.—Where shares are transferable and no restriction
on the right to transfer them is imposed by the by-law of the com-
pany, or by the statute or charter by which it is governed, the right
to transfer is absolute, and the directors cannot lawfully prevent a
transfer, even if they are bond fide of opinion that it is for the in-
terest of the company that they should do so.®

Thus a director or other shareholder of a company in difficulty,
or even in extremis, may effect a transfer of his shares, and such a
transfer will be valid upon the winding-up of the company, although
made avowedly for the purpose of avoiding liability, although made
to a man of straw, although made for a nominal consideration, or al-
though a valuable consideration be expressed but be not in fact paid,
or even although the consideration be in fact paid ¢o, not by, the trans-
feree, provided the transaction be bona fide, an absolute out-and-out

' Snow’s case, 19 W. R., 1057; sub nom. Roger's case, 25 L .T., 406,

* William’s case, 1 Ch, Div., 576; Master’s case, 7 Ch., 292,

* Buckley Comp., 34.

* Chynoweth's case, 15 Ch. Div., 13; see sec. 49, Comp. Act (D), R. 8. C,,
ch. 119.

Lindley Comp., 464; Moffatt v. Farquhar, 7 Ch, Div,, §91; Stranton Iron

Co., 16 Eq., 559; Weston's case, 4 Ch., 20; compare ex partc Parker, 2 Ch., 685,
A company incorporated under 27-28 Vic., ch. 23, has not power to refuse to
allow a transfer of shares of its stock, without assigning a sufficient reason
(Smith v, Can. Car Co., 6 Ont. Practice Reports, 107,
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disposal of the property without any trust or reservation for the bene-
fit of the transferor.!

But notwithstanding the length the Courts have gone in holding
the right to transfer to be free from all implied restrietion, a transfer
which is fraudulent in the sense of not being a real transfer out-and
out, «

r a transfer made for fraudulent purposes, is invalid and the
transferor remains liable.?

Thus in Eyre’s case,® a shareholder had presented a winding-up
petition, and the directors, in order to stifle enquiry, bought him off
by taking a transfer of his shares to a nominee of their own. The
company being wound up within two years, it was held that the trans
fer was not bond fide, and that the transferor was a contributory.*
And so held where the transfer was to quiet a dissentient share-
holder;® also where the transfer was made after a call was proposed.®

If the transaction be merely colourable and fictitious, and the
transfer be merely nominal, and there he any trust or reservation of
benefit in favor of the transferor the transaction is then invalid and
the transferor remains liable.”

Thus in Budd’s case,® a solicitor transferred his shares to his
farm-bailiff, a man without property. The transferee stated that he
had never looked upon himself as owner of the shares, and had al-
ways understood that he was to be indemnified. In the winding-up
of the company the transferor, as solicitor for the transferee, but
without any communication with him, made the company an offer
of a certain sum, which he admitted was to have come out of his own

'In re Provincial Building Soclety, 30 New Brunswick, 628; De Pass’'s
case, 4 de G. & J., 544; Slater's case, 356 Beav., 391, 35 L. J. (Ch,), 304; Wes-
ton’s case, 6 Eq., 238, 4 Ch,, 20; Battie's case, 39 L. J. (Ch.), 391; Moore v.
McLaren, 11 U, C, C. P., 534.

*Costello’s case, 2 D. F. & J., 302, A transfer of shares in a joint stock
company by a shareholder, which is made with the object and has the effect
of reducing the capital stock of the company is void; and all resolutions of
the company and directors, authorizing such transfer, are illegal and wulire
vires, (Ross v. Worthington, 5 L. N., 140; Ross v. Fiset, 8 Q. L. R., 251; and
see McCord’s case, 21 O. R., 264; see also R. 8. B. C,, ch. 44, sec. 35.

131 Beav., 177.

‘Buckley Comp., 6th Ed., pp. 31 and 32. See also Lankester’s case, 6
Ch., 905.

S Bennett's case, 18 Beav., 339; 6 D. M. & G., 284,

fParker’'s case, 2 Ch., 685; Gilbert's case, 5 Ch., 559; see sec. 51, Comp.
Act (D), R. 8. C,, ch. 119,

"Hyam's case, 1 D. F. & J,, 75; Budd's case, 3 D. F. & J., 297.

"3 D. F. &J, 207; 30 Beav., 143.
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pocket, to escape all further liability. The transfer was held to be
colourable. The relative position of master and servant, and the par-
ticular relations between the parties, were held to be important in
ascertaining the genuine nature of the transaction.

In Hyam’s case' a few days before the winding-up of a mining
company, I. transferred shares in it to P., a clerk in his employ, and
the payment for the mining shares was made by handing to the
broker eertain bank shares standing in P.’s name, but which, in fact,
belonged to H. Tt was sought to be maintained that the purchase
by P. of the mining shares with H.’s money constituted P. a trustee
for H., and that, as between the company, the trustee, and the
cestui que trust, the trustee only was liable.® Tt wes held that the
transfer of the mining shares to P. was merely colourable, and that
H. was liable as a contributory.®

7. Power of rejecting proposed transferees—Control by Court.—
Where a power of rejecting proposed transferees is reserved to the
directors, they must exercise it reasonably,* and its exercise will be
controlled by the Court.® A power of this kind is a fiduciary power
to be exercised for the benefit of the company and with due regard
to the rights of the transferor; and this whether the power of refusal
is diseretionary or absolute.® But, in order that the directors may be
unfettered in the exercise of this power, it has been held that they
are not hound to disclose their reasons for rejecting a transferee, pro-
vided they have fairly considered the question at a meeting of the
board. In the absence of evidence to the contrary, the Court will

presume they have acted reasonably and bond fide,” and this applies

whether the directors have a general power to refuse registration ox
only a limited power.®

ND.F &1, 7. ?See sec, £1, Dom. Comp, Act, R. 8. C,, ch, 119,

“And see Chinnock's case, Joh., 714; Alexander's case, 9 W. R., 410; 3
L. T., 883; Lund's case, 27 Beav., 465; Ex parte Hatton, 31 L. J., (Ch.) 340,

‘Poole v, Middleton, 29 Beav., 646, 651; Slee v. Internat. Bank, 17 L. T,,
4256; London, Birmingham, etc., Bank, 34 Beav., 332; Robinson v. Chartered
Bank, 1 Eq., 32,

*Buckley Comp., 36; Upton v, Hutchison, Q. B. (1849), R. J. Q. 8 (Q. B.),
505, 510; 2 Q. P. R., at p. 304,

68ee per Rigby, J., in re Coalport China Co. (1895), 2 Ch., 404, 12 R.,
at p. 466.

“In re Gresham Life Assurance Co., Ea parte Penney, L. R., 8 Ch., 416;
42 L. J. (Ch.), 183; in r¢ MacDonald and The Mail Printing Co,, 6 Ont. P. R.,
309.

*In re Coalport China Co. (1895), 2 Ch., 404; 12 R., 462, 64 L. J. (Ch.),710.
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In order to obtain the interference of the Court, it is for the
complainant to establish by evidence that the directors have exercised
their power improperly.! 1f, however, the directors choose to give
ister the transfer, the Court will then

consider whether they are legitimate or not.?

their reasons for refusing to reg

Y Ihid,

Bell v. Bell, 65 L. 1 >almer Comp. Law, p. 88

The Bank of Liverpool brought an action against S., the appellant, (de-
fendant) as shareholder, to recover a call of 10 per cent. on twenty-five
shares held by him in that bank,

By the Tth plea, and for defence on equitable grounds, the defendant said,
“that before the said call or notice thereof to the defendant, the defendant
made in good faith and for valid consideration in that behalf a transfer and
assignment of all the shares and stock which he had held in the Bank of L.
to a person authorized and qualified to receive the same, and the defendant
and the transferees of the said shares or stock did all things which were
necess for the valid and final transferring of the said shares or stock;
but the said plaintiffs, without legal excuse and without reason, refused to
record such transfer, or to register the same in the books of the bank, or to
recognize the said transfer, And the defendant prays that the said Bank of
L. shall be compelled and decreed to make and complete the said transfer
and to do all things required on its part to be done to make the said trans-
fer valid and effectual, and the said Bank of L. be enjoined from further
prosecution of this suit.”

The plaintiffs filed no replication to this plea, but at the trial of the action
which took place before James, J., without a jury, they attempted to justify
the refusal to permit the transfer of the shares upon the ground that at a
special general meeting of the shareholders of the Bank of L. held on the
26th June, 1873, it was resolved “that in the opinion of the meeting the Bank
of L. should not be allowed to go into liquidation, but that steps should be
taken to obtain a loan of such sum as may be necessary to enable the Bank
to resume special payments, and that the shareholders agree to hold their
shares without assigning them until the principal and interest due on such
loan shall be fully paid, and to execute, when required, a bond to that
effect.”

The defendant was not present at the meeting when this resolution was
passed, and it appeared from the evidence that the Bank of L. effected a loan
of $80,000 from the Bank of 8. upon the security of one B., who to secure
himself took bonds to lesser amounts from other shareholders, including the
defendant, whose bond was released by B. when the defendant sold his shares.
This he did in 1877 to certain persons then in good standing, and powers of
attorney executed by defendant and the purchasers respectively were sent to
the manager of the Bank of L., in whose favor they were drawn, to enable
him to complete the transfer. The directors of the Bank of L. refused to
permit the transfer, but the defendant was not notified of their refusal nor
did they make any claim against him for any indebtedness on his part to the
Bank; and it appeared also from the evidence that subsequently to the resolu-
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8. Director’s right to transfer.—The right to transfer shares be-
ing incident to every shareholder, a director can exercise such right
in res

set of his own shares, as well as any other member, provided
he retains sufficient for qualification purposes. His exercise of this
right will not be affected by his knowledge of the fact that a call
upon the shares is imminent.!  In dealing with his shares a director
is not in the position of a trustee for the general hody of shareholders
1is cestui
que trust®  DBut since it is in a director’s power, as it is also his duty,

80 as to render such dealings preju il to the interests of

to see that all formalities in respect of tra

s are duly observed,
any irregularities will be construed strictly against him.?

9. Transfer by shareholer indebted to the company—Waiver of
right to refuse transfer lien.—Directors under the Dominion Com-
panies Act, may decline to register any transfer of shares belonging
to any sharcholder who is indebted to the company.* Another sec-
tion provides that the directors may deduct from the dividends pay-
able to any sharcholder all such sums of money as are due from him
to the company, on account of calls or otherwise.® These two sec-
rds the shares them-
selves, and as regard- the dividends, an active lien to retain and ap-
ply them towards sfaction of the shareholders debt.® Nor can

tions give the company a passive lien as re

tion of the 26th 1873, and prior to the sale by the defendant of his
shares, a large r of other shares had been transferred in the books of
the Bank. In ser, 1879, the Bank of L. became insolvent and the Bank
of 8., the respondent, obtained leave to intervene and carry on the action.

At the trial a verdict was found by the judge in favour of the appellant;
but the Supreme Court of Nova Scotia, James, J., dissenting, made absolute
a rule nisi to set aside the verdict. On appeal to the Supreme Court of
Canada it was.

Held, (1) (Reversing the judgment of the Supreme Court of Nova Scotia):
That the resolution of the 26th June, 1873, could not bind shareholders not
present at that meeting, even if it had been acted upon, and under the facts
disclosed in evidence the defendant could not be deprived of his legal right
under the Banking Act to transfer his shares and to have the transfer re-
corded in the books of the bank; and the seventh plea was therefore good
equitable defence to the action. Smith v. Bank of Nova Scotia, Supreme
Court, 1882, 8 Can. 8. C. R., 558,

' Re Cawley, 42 Ch. Div., 209; Gilbert's case, 5 Ch., 559; South London
Fishmarket Co., 39 Ch. Div., 324; and see Jessop's case, 2 De G. & J, 638,

? Ibid, and see Moore v. McLaren, 11 U, C. C. P, 534.

* Ex parte Brown, 19 Beav., 97; Ex parte Henderson, ibid, 107.

¢ Sec. 52, R. 8. C. , ch, 118, * Sec, 36, ibid.

¢ See Buckley Comp., 459; English Act of 1862, has the same provisions;
in Dunlop v. Dunlop (21 Ch. Div., 583), a banking company had, by its deed
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any share be transferred until all previous ealls thereon are fully paid
in.'  This provision is clearly imperative, but the provision allowing
directors to decline to register the transfer of shares belonging to a
shareholder who is inde 1-Iu! to the wv»mpm.\ is permissive only, and

if the company do 1

ation, the transfer will, of ¢

not be invalid.?

s held even under an act which was

stringent in this respect, the act pre

] iding that a shareholder * shall

not be entitled” to transfer. Such a provision is for the prote

of the company and can be waived by

10. Has company a lien on its shares at common law ! Can it
create one by by-law? Pledge of shares—Quasi possession—Right of
Stock Exchange to privilege on sale price of members seat—Analogy
to case of company.—Some of our companies’ acts contain no express
provisions giving to companies incorporated thereunder a lien upon
the shares of its members for any indebtedness to the company,* and
it becomes a ve ry important question to determine whether a company
has a lien at common law or can ereate one by by-law. This question
is not free from difficulty.

e law in England is thus laid down in Lindlev on Com
pany Law.?

*h member of an ordinary partnership has
a lien on the shares of his co-partners for what is due from them as
partners to the firm; and by analogy to this rule every company
shonld have a lien on the shares of its members for what may be due
from them to the company in respect of such ghares. The writ

not aware of any case expressly establishing such a lien in favour of
companies generally; but he conceives that its existence cannot be
successfully disputed, except where it is inconsistent within an express
right of transfer; and he has not met with any decision or dictum
opposed to this view.” But the author proceeds to state, * It must

however, be observed that the lien which each partner has on the

assets of the partnership, and on the shares of his eco-partners, cannot

of settlement, power to forfeit shares if the holder did not on demand pay
all monies due from him to the company; anu shareholders indebted to the
company cowd not transfer their shares. It was held that these provisions
gave the company no lien or charge on the shares of a person indebted to it,
and Ih:n no case for contribution arose.

'R. 8. C,, ch. 119, sec. 51.

' ln re H(I}'lukt' Ry. Co.. and Ex parte Littledale, 9 Ch., 257. 8 Ibid.

¢« For instance, The Quebec Act, R. S. Q., sec. 4694, et seq., and especially
some of the very old Acts.

5 At p. 456.
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be held to reside in every member of an incorporated company, with-
out considerable modification ; for its existence is to a great extent
inconsistent with the principle that the company is distinet from the
individuals composing it, and would destroy many of the advantages
resulting from that principle.”  And further the same author re-
marks, “Again, the ordinary partnership lien is inconsistent with an
unrestricted right of transfer,”

Through all the English decisions the idea runs that a joint stock
company is a partnership, with special powers. In Dunlop v. Dunlop?

a banking company had, by its deed of settlement, power to forfeit
shares if the holder did not on demand pay all monies due from him
to the company; and shareholders indebted to the company could

not transfer their shares. But it was held that these provisions gave

the company no lien in the sense of an equitable charge on the shares
of a person indebted to it enforceable by an action for their sale.

As already pointed ont,® our Companies’ Acts nsually contain
an express provision to the effeet that companies incorporated
therennder have all the powers, privileges and immunities requisite
or incidental to the carrying on of its undertaking, as if they were
iln'nl‘]ml':llw] I'." a ~|wr‘i:l| Act of Parlis

iment:* and the parties who

apply for the letters patent and others who thereafter hecome share-
holders in the company are thereby constituted a body corporate and
politic.>  Thus her

as in the United States, a corporation is a body
eorporate and politie, and a distinet person, in law, from all its mem-
bers, and may contract with, sue and be sued by, any of its members;
no member has any specifie interest or right of property in the money,
goods and effeets of which the stock is composed ; they are the pro-
perty of the corporation. Shares in the company are regarded as a
distinet estate, saleable, transferable and attachable as personal pro-
perty.” This view of the law exactly coincides with the eivil law
conception of a general partnership which obtains in Quebee,” and
in that Provinee would necessarily apply a fortiori to the case of a

! Palmer Comp. Law, p. 105, says “a company has, prima facie, no lien
on the share of a member,” Pinkett v. Wright, 2 Ha., 120.

* 21 Ch. Div,, 683; Thompson Corp., sec. 2320,

" Supra, p. 1, of chap. 3 on Incorp. of Companies.

¢Sec. 24, Dom .Act, R. 8. C,, ch. 119,

¥ Sec. 3, Dom. Act, R. 8. C,, ch, 119,

#Thompson on Corp., sec. 2317; and as in Louisiana, New Orleans, Nat
Banking Assn. v. Wiltz, 10 Fed. Rep., 330.

"Damien v. Société de Prets et Placements de Québec, Q. B., 1896, 3 Rev.
de Jur., 32.

PP
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joint stock compuny. It has been decided by a Queen’s Bench de-
cision' that a** general partnership has a legal existence quite dis-
tinet from its members considered individually, so that the members
are not individually co-proprietors of the partnership property; each
partner is merely a creditor for his share of interest in the ideal part-
nership. Only when the partnership is dissolved do the members
thereof become co-proprietors,” In an early Ontario case, it was
held that a company had no common law lien upon the shares of its
members for any indebtedness to the company.® This is the law of
Louisiana, which is identical with that of the Provinee of Quebee in
this respect;® and it is also the established law of the United States.*

The reason sometimes given for this rule is that secret liens are re

pugnant to the general policy of the common law.® But there is in
fact no sufficient ground in law upon which to rest a claim to such a

lien. Such pos

sion as a corporation has of its members’ shares
does not give it a possessory lien for their debts.® The corporation
really has no possession of stock that it has issued to its members cx
cept in case they transfer it to the corporation.”

By virtue of the general authority to regulate the transfer of
shares conferred upon corporations by statute or special charter, many
authorities hold that companies may enact by-laws creating liens
upon the shares of their members; and that it matters not that this
statutory anthority is conferred in the most general terms.®  In the
United States it has been thought the better opinion that a company
cannot, under the authority given to it to regulate transfers of stock,
create or declare by by-law a seeret lien in its favor upon its stock-
holders” shares to secure their debts to the company.®  Such a hy-law

can be made only in pursuance of a general statute, or of some pro

! Tbid.

McMurrick v, Bond Head Harbour Co,, 9 U. C. Q. B,, K

$New Orleans Nat. Banking Ass'n. v. Wiltz, 10 Fed. Rep., 330; Bryon
v. Carter, 22 La Ann, 98; Byrne v. Union Bank, 9 Rob. (La) 433,

¢Jones on liens, sec. 375; Thompson Corporations, sec. 2317, citing
numerous cases.,

Jones Liens, sec. 3756; Thompson Corp., sec. 2317,

®Ibid; But see Child v. Hudson's Bay Co., 2 P. Willlams, 207,
7Ibid.

8Child v. Hudson Bay Co., 2 P. Wmy

07; Brent v. Bank of Washingten,

10 Pet., 596, 616; Pendergast v. Bank of Stockton, 2 Sawyer, 108; In re Bach-
man 12, N. Bank Register, 223; Jones Liens, sec. 377.

94 nglo-California Bank v. Granger's Bank, 16 Rep., 70, 6 Am & Eng.
Corp. Cas., 543; Moore v. Bank of Commerce, 52 Mo., 877; Bryon v. Carter,
22 La Ann., 98.
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vision in its special charter.! In England a lien conferred upon a
company by its articles of association on all shares registered in the
name of a member for his debts to the company, is valid.*  The
same would necessarily hold of those by-laws which, under certain of
our Companies’ Acts are allowed to be incorporated in the letters
patent and form part thereof.

Coming down to a consideration of our Canadian Companies’
Acts, there wonld appear to be but two which give an express pas-
sive lien on shares belonging to a member indebted to the company.®
But all our present statutes contain with certain modifications the
following provision respecting the transfer of shares. “ The stock
of the company shall be personal estate, and shall be transferable, in
such manner, and subject to all such conditions and restrictions as
are preseribed by this act or by the letters patent or by by-laws of the
company.”  One restriction common to all the acts is that no share
shall be transferable until all previous ealls thereon are fully paid in.®
Further than this only two of our statutes go. The British Columbia
Act, however, does not contain the above restriction, but it gives the
right to the company to decline to register the transfer made by a
member who is indebted to them.®

In the case of Société Canadienne Francaise de Construction v.
Daveluy,” decided by the Supreme Court of Canada in appeal from
the Quebee Court of Queen’s Bench, the exact point decided, so far
as it relates to the present subject was, that a company having a gen-
eral power® to make rules for its government and not contrary to the
laws in force in Lower Canada, may make a by-law restraining the
transfer of shares, the holder of which is indebted to it, and creating
a privilege thereon for the amount of the indebtedness; and such by-
law was operative against his ereditors upon his insolvency, on the

INew Orleans Nat. Banking Ass'n. v. Wiltz, 10 Fed. Rep., 330; Driscoll v.
West Bradley and Cary Man. Co., 59 N. Y., 96; Carroll v. Mullanphy Sav.
Bank, 8 Mo. App., 249; Choateau Spring Co. v. Harris, 20 Mo., 382; Mer-
chant's Bank v. Shouse, 16 Rep., 442; In re Long Island Ry. Co., 19 Wend.
(N. Y.), 87; Byrne v. Union Bank, 9 Rob. (La), 483; Steamship Dock Co. v,
Heron, 52 Pa. St., 280.

*Bank of Africa v. Salisbury Gold Mining Co. (1892), App. Cas,, 281;
Bradford Banking Co. v. Briggs, 12 App. Cas., 29 approved.

R, 8. C, ch, 119, sec. 52; N. B,, 1893, ch. 7, sec. 58.

«R. 8. C, ch. 119, sec. 25. “R. 8. C., ch. 119, sec. 52.

SR, 8. B. C,, ch. 44, first schedule Table A, sec, 10.

720 Can. 8. C. R., 449 (1892).

¥ Chapter 69, Consol. Stat. L. Can. (1861), sec. 1, sub-sec. 3.
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ground that the creditors had only the same rights in respect of the
shares as the shareholders had, viz, to get the shares upon payment
of the shareholder’s indebtedness to the society.

The society claimed that the shares were pledged to them by
virtue of the above by-law and on account of a loan made by it on
the security of the said shares, which they were entitled to do by 42
and 43 Vie., ch. 32, sec. 4 (Que.). The borrowing member did, in
effect, pretend to transfer the shares to the company by a private
writing, but retained his muniments of title, and no transfer was
made on the books of the company. Delivery of the symbol being
essential to the pledge, it follows that shares cannot be pledged, un-
less they

re evidenced by certificates (here livrets), which must be
transferred and delivered to the pledgee. If there are no certificates
or other muniments of title, there can be no pledge. Strong, J.
said* “ as expressed in Art. 1970 of the C. Code, it is essential to
the validity of a pledge that the pledged property shall remain in the
possession of the creditor or of a third person agreed upon between
the parties. Had the by-laws in question attempted to anthorize the
creation of a security in any way repugnant to these provisions of
the law they would have undoubtedly been absolutely null. They
have not, however, attempted to do so. The shares in the building
society are shares in the capital stock of the society, and this capital
'k necessarily remains in the possession of the society, and the

t to deal with the shares in it is, by a provision quite usual, and
certainly infra vires, made subject to the control of the society act-
ing, of course, through its board of directors. Therefore, when the
hy-laws provided that the society should have a privilege on a mem-
ber’s shares for whatever he might owe to the society, and that no
transfer should be made until the transferor had met all his obliga-
tions to the society, they provided for a security which was legal and
within the competence of the society to create. The shares as shares
in the eapital stock of the society, were in a sense in the possession of
'Lallande v, Ingram,, 19 La Ann., 364; Bidstrup v. Thompson, 45 Fed.
Rep., 452; Thomp. Corp., sec. 2615, Where a stockholder, for the purpose of
securing his creditor, made an assignment of his shares by a separate writ-
ing, but never endorsed or transferred the certificates on the books of the
company or otherwise, but retained possession of them as before, in which
condition they were seized by a receiver appointed under a creditor’s bill
against him, the receiver having no notice of the attempted assignment,—
it was held that the receiver could hold the certificates (Atkinson v. Foster,
154 I11., 472; Bidstrup v. Thompson, 45 Fed. Rep., 452,
220 Cap. 8. C. R, at pp. 454, 455.
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the society, and no transfer of them could be made so long as any
! debt was due by the holder to the society without the assent of the
latter.”
Patterson, J., without considering the question of transfer of
possession as regards third parties, held that the by-law was a binding
| contract between the society and the shareholder, and that the eredi-
tors had only the same rights in respect of the shares as the share-
holder himself had when he made the assignment. Ritchie, C. J.,
appeared to take the same view. This was also the view of Mr.
: Justice Davidson in the Superior Court.' The Queen’s Bench con-
‘l sidered that the fraudulent transfer in the stock book of the society
deprived the society of the possession necessary to support their privi-
| lege as pledgees. This was also the view of Mr. Justice Fournier in
the Supreme Court.* The view which will probably prevail under
the civil law was that taken by Mr. Justice Taschereau. The !
learned judge considered that the transfer of the shares by private
writing to the company, while it might be valid between the mem-
I il ber and the society, could certainly not be so as regards third parties,
and the creditors of the insolvent were third parties in so far as they
had rights to defend in connection with transactions made by the in-
| solvent, and especially as against parties claiming a privilege upon )
| the estate. As to the question of the society having a quasi-posses-
| sion of the shares as against the original shareholder sufficient to
justify the privilege, Mr. Justice Taschereau points out that share-
i holders have both the property in and possession of their shares.? E
That is also, as already shown, the law of the United States.* It is
impossible to introduce into our civil law any such fiction that a com-
pany has a quasi-possession of its shares, after they have been issned.
| It is hardly necessary to add that the foregoing remarks apply to
shares not fully paid up only and upon which the holder would be
liable as a contributory.

e

e

{ | Reported in M. L_ R, 7 Q. B,, 417. ]
220 Can. 8. C. R, at p. 461.
4 Pardessus Drt. Commercial, Nos, 973, 992, 993; Delangle Sociétés Com-

mercials, Vol. 2, pp. 41, 42; 1 Tropling Sociétés, n. 128; 5 Laurent, No. 502,

508; 1 Bedarride Sociétés, No. 318; Smith v. Slaughter House, 30 La Ann.,

| 1378,
| +“In the absence of a contract, the relation of a corporation to the stock 4
{ is that of a stranger. The stock is the exclusive, absolute property of the L
f ‘ stockholder, and is held by him free from any claim or right of the corpora- 3

| tion, in the absence of conuract or provisions of the charter or by-laws
i creating such claim or right” (Farmer's & Merchant’s Bank v. Wasson, 48
Towa, at p. 340, .
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This idea of quasi-possession is derived from the English notion
of a company. Thus in Dunlop v. Dunlop' a well known case, the
Court said, in relation to the transferability of sharves : * The share
holders a

artners, and by general law a partner cannot retire with
out the consent of all the other partners. I'hat clause gives him
power to transfer his shares on the condition that his debts to the
company are paid.” This view shows clearly that the actnal English
idea of a joint stock company is that of a partn rship, with special
powers, although theoretically they may regard it as having a separat
existence

Coming down to the general question whether a company can
in Quebec create a lien on its shares without special statutory
authority, it is too clear to need discussion, that in this provinee no
privilege can attach except by or under operation of law. Where
the law gives no privilege, none can be given by contract or consent.?

And privil

are not to be implied, they must be express® The
statute governing the case under diseussion Société C. F. de Constroe
tion v. Daveluy,* permitted the society to make rules f

r its govern
ment in accordance with the laws in force in Lower Canada.® This
is evidently insufficient to ereate the power to make by-laws conferr
illl__r a 'll'i\‘ill‘!“ on 'l“' .‘hl”'l"‘ i“ "-l\"]' “'. Illl‘ \“('i('t.\. 'l'hi_ was ‘11“
cided in Lounisiana under exactly similar circumstances.® Now, under
the Knglish system of law, it is well understood that liens may he
created by agreement.” This shows a radical distinetion lying at
the foundation of the two systems. But a rapprochement takes
place in that, under the English system, secret licns are not favored.®

It is interesting to note that the rigl;t to create preference
was discussed in Meclver v. Montreal Stock Exchange,” decided by

121 Ch. Div., 583, 591.

Art. 1983 C. Code, Que., succession of Rousseau, 23 La Ann,, 3; Hoss v.
24 La Ann,, | New Orleans Nat. Banking Ass'n v. Wiltz, 10
Fed. Rep., 330; Pont Privileges, No. 24; Domat Liv., 3 tit.,, 1 s.8.,, 1, 30.

3 Pont Privileges, No. 24; Cass. Sirey, H; 87 1, 878.

120 C. 8. C. R., 449,

Sec. 1, sub-sec. 3, Consol. Stats. L, C., ch. 69,

“New Orleans Nat. Banking Ass'n v. Wiltz, 10 Fed. Rep., at p. 332

7In re Collie; exr parte Manchester & County Bank, L. R., 3 Ch. Div,,
481; in re Pavy's Patent Felted Fabric Co., I. R., 1 Ch Div,, 631; Wiltshire
Iron Co. v. Gt. W. Ry., L. R,, 6 O. R, 101, 776; Cavanagh, Money Securities,
875; Palmer Comp., 105.

8 8teamship Dock Co. v. Heron, 52 Pa. State, 280.

‘M L.R, 48 C, 112,
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Mr. Justice Davidson. The point to be determined in that case vas
whether a by-law of the Montreal Stock Exchange giving the govern-
ing committee the right to sell a member’s seat at the board, for
cause of insolvency, was reasonable and infra vires. It was held that
such a by-law was infra vires as between the Stock Exchange and its
members, but the learned judge appeared to be of opinion that the
preferences sought to be established in favor of members by that by-
law, although recognized by American authorities, with us would be
as so many idle words. Ile cited in this connection the decision of
the House of Lords in Tomkins v. Saffery,! where Lord Chancellor
Cairns used the following langnage with reference to a somewhat sim-
ilar rule of the London Stock Exchange. “They do not seem to me to
be rules contemplating or intending in any way to warp or strain,
or in any way to elude or defeat the operation of the bankruptey law
of the country, but they are rules which, from the very nature of the
-ase, are and must be subject to one infirmity, namely, that if they
are to be effectual they must be applicable to the case of a person who
not merely is a defaulter upon the Stock Exchange, but who has no
creditors outside the Stock Exchange: because if such a person has
creditors outside the Stock Exchange, the general law of the country
will step in and must step in and will give to those ereditors rights
which these rules cannot take away from them, and which I am
bound to say, these rules do not profess to attempt to take away from
them. Therefore, although everything done in the domestic fornm
of the Stock Exchange under these rules may be done according to
the rules, and may be most wholesome in its operation for the mem-
bers of the Stock Exchange, still, what is done must be subject to
the rights of those who are not amenable to the jurisdiction of the
Stock Exchange, and when those higher rights come into conflict
with these rules, of course these rules must give way to those higher
rights.”

Now, if a stock exchange cannot in this province create a prefer-
ence upon the price of its members’ seats, when sold on account of
the latter’s insolvency, on what ground can it be maintained that a
joint stock company can create a preference upon the price of a mem-
ber's shares as against his creditors # So far as the law of the pro-
vinee of Quebee is concerned there is no serious distinetion between
the two cases.

In support of the position that a seat or membership in the
Stock Exchange is not property subject to execution, in any form,

13 App. Cas., 218.
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but a mere personal privilege or license to buy and sell at its meet-
ings, it has been stated that it is but the creation of a public mart for
the sale of certain commodities, the purchases and sales not being
made for the joint benefit of the body; that it is simply a fixed place
where merchants may meet, at certain hours, for the transaction of
business with each other, but that no member receives any pecuniary
profit from the corporation, or from its capital or revenue, except
such advantage, in the way of trade, as may result from the right to
enter the room of the Exchange, and there transact business; that no
person can become a member unless he receives the votes of a certain
number of corporators, directors or managers, and that a certificate
of membership is not transferable on the books of the association, un
less it be to an eligible person, to be approved by the Exchange, in
some prescribed manner; that though there may be property, both
real and personal, vested in the body, still its possession is merely ud-
ventitious and cirenmstantial to its main purpose or object; that in
it a member has no proprietary interest that can be realized upon
withdrawal. "What he has is but the use of it while he is a member,
the property remaining with and belonging to the corporation, while
it continues to exist, like a pew in a chureh, the ultimate property in
which—the res or subject—is in the congregation in its corporate
capacity, and not in the pew holder.!

In order to meet these objections and substantiate the opposite
opinion that memberships or seats are property, it may be said that
notwithstanding the conditions imposed by the rules of the Exchange,
a seat is said to have an actual pecuniary value, which the holder is
permitted to realize by a sale

ind transfer, the only restriction being

the consent of the Exchang The same may be said of an interest
in a partnership under our Civil Law. It is of the same nature as a
share in a company ;® the distinguishing feature is considered by
modern French authors as lying in the negotiability of a share as
compared with the restricted right of transfer of a partnership in-
terest,* the restriction in the latter case being exactly of the same
nature as in the case of a Stock Exchange seat, viz: the consent of the
governing body being a condition precedent.

| Bishee & Simonds Law of the Produce Exch., sec. 60.

Hyde & Woods, 94 U, 8., 523.

'Per Cimon, J., in Damien v. Société de Prets et Placements de Québec,
confirmed by Queen's Bench, 3 Rev. de Jur,, at p. 48 (1896).

{Boistel Droit Commercial, p. 162; Vavasseur Drt. Com., Vol 1, No. 332;
Cass. 27 Mars, 1878; Cass 13, Mars, 1882; Trib. de la Seine, 18 Avril, 1877;
Deloison, No. 263; Mathieu & Bourguignat, No. 4.
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A share in a company has been classified by a well-known com-

! mon law writer' as incorporeal personal property, and this is the
i classification adopted in this province, both as regards an interest in
i a partnership or a share in a company.*

With reference to the fact that no dividends are paid to mem-
bers of the Stock Exchange, it has been truly said by an able and
learned contributor to the American Law Register.®* “ We are un- ]
able to understand how that fact has any controlling influence upon
the case. Although dividends are the object usually aimed at, in

the organization of corporations (joint stock), still we can easily
understand how shares of stock, on which no money dividends are ]
payable, or even contemplated, might from a variety of other i
reasons, be very desirable, and of a high pecuniary value; and we

i know of no case making the payment of dividends necessary, in

| order that such shares of stock should be considered property.”

It is not stock dividends alone that determine the value of such in- 1

corporeal property interests as those in question. Should the Ex-

! change ever acenmulate funds or property in excess of the limit al-

ol lowed by the charter, any member could probably compel a distribu-
tion of the surplus among the corporators.*

Arguing by analogy from the case of a stock exchange ereating

3w,

1 preference in favor of its members upon the price of a member's seat
‘HE when sold by it, which, as already pointed ont, is an analogous case,

it is to be noted that Tomkins v. Saffery,® already quoted, is not an
authority that such a preference is illegal as regards the member’s
ereditors. What that case decided was, that the Stock Exchange
could not, through its rules, give a preference to its members upon

the proceeds of the estate of an insolvent member to the detriment
of outside ereditors. There was no question as to any property over
| | which it might have a lien. Under the English and American sys-
tem of law a man canhot, in regard to property which he possesses
absolutely as his own without restriction, fetter it, of his own accord,
with the condition that it must always stand incumbered by a pre-

IMcWilliams on Personal Property, p. 7.
| 28ee 3 Revue de Jurisprudence, at p. 48.
'1 { 922 Amer. Law Register, p. 441.
! 4Bisbee & Simmonds on Produce Exchange, p. 78; see Bliot v. Merchant's
Exchange of St. Louis, 14 Mo_ App., 284, 17 Cent. Law Jour., 376, in favor of
the view that members’ certificates are property, also 94 U. 8., 623; Hyde v.
Woods. §

53 App. Cas,, 213,
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ferred lien to his fellow-members.! But the authorities both of Eng
land and the United States hold thsat the owner of property (in this
case the Stock Exchange) can make such a condition in the transfer
of that which is his own, and in doing so violate no creditors’ rights
and no principle of public policy,® and therefore, it has been held
by the Supreme Court of the United States that a provision in the
constitution of a stock exchange board, whose members are limited
in number, and elected by ballot, that a member, upon failing to per
form his contracts, or becoming insolvent, may assign his seat to be
sold, and that the proceeds shall, to the exelusion of his outside eredi

tors, he first applied to the benefit of the members to whomn he is in

debted—the purchaser not being a member, nor having the righ
transact business in the board until he shall be elected by ballot,—is
neither contrary to public policy, nor in violation of the Bankrupt

Act.*  This Court also decided that such a seat is property. A lead-

h case* also decided that where a company is empowered

» by-laws for the better government of the company, it ecould
enact a by-law making a restriction on its stock that it shall first be
liable to pay the debts due to it from its own members and such by
law was held to be good as against the shareholder’s ereditors

In England also, it is not for a moment doubted that if it is ex
pressly enacted in the articles of

siation that the eompany shall
have a lien on its members shares for all monies which may be due
from them to the company on any account whatever, a lien will be
created in cases where it would not otherwise have existed ; and the

lien so created is not a mere passive right of retainer, but is an equit-

able charge actively enforceable as
We think it may, therefore, be f
joint stock company cannot in this provinee, be made the subject of a

inst third parties.®

irly concluded that a shave in a

privilege in favor of the company, unless expressly authorized by
statute, or unless it is pledged to the company with all the formalities
requisite under our law to constitute a valid transfer of possession.
This question is different under the English system of law, and
has two distinet phases ; 1st. the right of a corporation to create a
preferred lien on its shares as towards the creditors of the share-
holder: 2nd. as towards third parties such as a purchaser at judicial
sales or other transferees.
1Hyde v. Woods, 94 U. 8, 52!
«Child v. Hudson’s Bay Co.,

, 526, Ibid, at p. 526, Ihid, 523.
2 P. Williams, 207; and see re Lewis, 6 Ch,,

818; see also Palmer Comp. Law, p. 105,

S Re Lewis, 6 Ch., 818; Bank of Africa v. Salisbury Gold Mining Co.
(1892), App. Cas., 281; Bradford Banking Co. v. Briggs, 12 App. Cas., 29, ap-
proved; Palmer Comp. Law, p. 105,




182 CANADIAN COMPANY LAW.

But in the United States an opposite opinion would appear to
prevail, at least in so far as the rights of third parties, innocent pur-
chasers for value, are concerned. Mr. Jones in his work on Liens
says :' “That such a lien can only be created or authorized by
statute is the conclusion in which the latest and best authorities on
this point generally concur, although there is still some conflict of
opinion.” But the grant of the power to “regulate ” transfers of
shares, which occurs in all our present joint stock companies acts has
been held by many authorities sufficient to authorize by-laws creating
such a lien.?

11. Effect of lien created by general law.—Where, by the gen-
eral law, or by the articles of association, a lien is given to a company
upon the stock of a stock-holder for the indebtedness of the latter,
it is valid and enforceable against all the world, and whoever deals
with it is charged with notice of all limitations and burdens attached
to it by such statute, whether the party lives in or out of the State;?
and if his shares are sufficiently valuable and the company is em-
powered to make loans on security one might be made to him solely
on the security of the lien,*

12. Effect of lien created by by-law.—But where the company
itself asserts a right of lien upon the shares held by one of its mem-
bers by virtue of a by-law merely, there is much judicial authority
in the United States, based on the soundest reasoning, to the effect
that it cannot make good this lien against a bond fide transferee of
the shares who had no knowledge of it, and this although the certi-
ficates which represent the shares recite that they are transferable
only on the books of the company, or at the company’s office by per-
son or by attorney.® “ The policy of the law,” says Judge Thomp-
son,® “ has made certificates of shares quasi-negotiable, assimilating
them as nearly as their character will admit to negotiable instruments.

1Vol. 1, sec, 381 (1st Edition).

‘Cunningham v, Alabama Life Ins. Co.,, 4 Ala,, 652; Prendergast v. Bank
of Stockton, 2 Sawyer (U. 8.), 108; Geyer v. Western Ins. Co., 3 Pitts. (Pa.),
41; McCready v. Ramsey, 6 Duer. (N, Y.), 674; contra, Bank of Attica v. Manu-
facturers, etc.,, Bank, 20 N, Y., 501; Compare Nesmith v. Washington Bank,
6 Pick. (Mass.), 324; Plymouth Bank v. Bank of Norfolk, 10 Pick. (Mass.),
454, and see cases cited in Jones on Liens, vol. 1, sec, 377, though this author
seems to hold the contrary opinion, see sec. 381.

sHammond v, Hastings, 134 U. 8., 401.

+In re National Bank of Wales, C. A. (1899), W. N,, 131; [1899], 2 Ch., 629,

Thompson on Corporations, sec. 2334, ¢ I'bid,
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A corporation should not, as against a bond fide purchaser for value

of such a security, be allowed to assert a secret lien of which the

paper itself contains no intimation. The general policy of the law
is against secret liens in respect of personal property; and where the

corporation establishes a by-law reserving a lien upon its shares for
any debt due it by the holder of such shares, it owes a duty to the
public to make known that fact by printing a notice of it on the cer-
tificates of the shares, or by other appropriate means,” !

13. Waiver of lien by company.—The company will be con-
sidered to have waived its lien when it permits, through its proper
officers, a transfer of shares to be made on its books with the usual
formalities ;* but otherwise if the transfer is secured through the

frandulent complicity of the secretary-treasurer, and without the

knowledge of the directors.® Where a company permitted a sl

holder to have his shares transferred on the books, which was the ot

1See particularly upon this point the able dissenting judgment of Nis-
bet, J., in Tuttle v. Walton, 1 Georgia, at p. 43, distinguishing Child v. Hud-
son Bay Co., 2 P. Williams, 207, noted supra, p. 181

Hodges v. Planters Bank, 7 Gill, J. (Md.), 306; Hill v. Pine River Bank,
45 N. H,,

A by-law of a building society required that a shareholder should have
satisfied all his obligations to the society before he should be at liberty to
transfer his shares, One P., a director, in contravention of the by-law, in-
duced the secretary to countersign a transfer of his shares to the Banque
Ville Marie as collateral security for an amount he borrowed from the bank,
and it was not till P.’s abandonment or assignment for the benefit of his
creditors that the other directors knew of the transfer to the bank, although
at the time of his signment P, was indebted to the appellant society in a
sum of $3,744, for which amount under the by-law his shares were charged
as between P. and the society. The society immediately paid the bank the
amount due by P, and took an assignment of the shares and of P.'s debt.
The shares being worth more than the amount due to the bank, the curator
to the insolvent estate of P. brought an action claiming the shares as form-
ing part of the insolvent's estate, and with the action tendered the amount
due by P. to the bank. The society claimed the shares were pledged to them
for the whole amount of P.'s indebtedness to them under the by-laws.

Held, reversing the judgment of the Court of Queen's Bench for Lower
Canada (Appeal side), and restoring the judgment of the Superior Court,
that the shares in question must be held as having always been charged
under the by-laws with the amount of P.'s indebtedness to the society, and
that his creditors had only the same rights in respect of these shares, as P.
himself had when he made the abandonment of his property, viz: to get the
shares upon payment of P.'s indebtedness to the society. (Société Cana-
dienne-Francaise de Construction de Montréal v. Daveluy, 20 Can. S. C. R,,
449,

a
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manner in which an assignment could be made, to a fictitions name,
which was known to the officers of the corporation, and he afterwards
caused the shares to be transferred to the plaintiff, by a person repre-
sented by him to be the holder, as security for a debt due the plaintiff
from him, no money being paid on the transfer, it was held, that the
lien of the company on the shares, for a debt due from the share-
holder, was not thereby divested.! Mere ignorance on the part of
the purchaser of the fact of the existence of the lien does not destroy
it, for this constitutes no waiver on the part of the corporation.®* The
mere assenting by the company to an assignment, made by a share-
holder for the bhenefit of all his ereditors, “ with no other preference
than is, or may be authorized by law,” is not a waiver of the lien on
shares for debts due by the assignor to the company.®

The lien may be discharged by a new arrangement between
ereditor and debtor, the terms of which are incompatible with its
retention or which show an intention to waive it.*  But where an
indebted shareholder applied to the company for time, and the indul-
gence was granted in consideration of his authorizing certain shares,
other than those on which a lien was claimed, to be sold on default
without the delay preseribed by the articles, it was held that no limi-
tation of the lien on the shares in suit was contemplated by either
party, and that a transfer by the indebted shareholder of such shares
should not be registered.®

Where the company, after being charged with notice that a con-
flicting lien on the shares has accrued, gives further credit to the
shareholder, it will be held to have waived its lien as to such subse-
quent eredits.®

14, Meaning of word ‘“indebted,” when member becomes in-
debted for calls.—* Indebted ” means “indebted on any account,”
and not “indebted in respect of the shares which it is proposed to
transfer;” 7 it also means “indebted whether solely or jointly and

18tebbins v, Pheenix Fire Ins. Co., 3 Paige (N. Y.), 350.

*Hammond v. Hastings, 134, U, 8., 401,

sDobbins v. Walton, 37 Ga., 614; and see Société Canadienne-Francaise
de Construction de Montréal v. Daveluy, 20 Can. 8. C. R., 449.

i{Bank of Africa v. Salisbury Gold Mining Co. (1892), App. Cas., 281.

S1bid.

¢ Bradford Banking Co. v. Briggs, 12 App. Cas, 29; in such a case the
notice is not notice of a trust. (See section 81 Dom. Comp. Act, R. 8. C,, ch.
119), but is a notice affecting the company in their capacity as traders (ibid).

7 Ex parte, Stringer, 92 B, Div., 436.
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severally with others.” '  The lien when it exists at all, extends to

any amount in respect of which the shareholder is indebted to the

company and not merely to debts in respect of calls, still less of calls

on the particular share on which the lien is asserted.®

A member is “indebted” in respect of calls as soon as the resolu-
tion is passed, and before it becomes payable.?  Our act provides that
a call shall be deemed to have been made at the time when the resolu
tion of the directors authorizing such call wes passed.* I'herefore,
no transfer of shares could be enforced, where a resolution for a call
had been passed a few days previously, although the payment might
be deferred until some later time, until such previous eall has been
paid.® The object of the above st

tutory enactment was to dispose
of the doubt which was at one time felt, whether a call is to be taken
as made at the date of the resolution, or at the date of the notice of
the eall.

I'he “indebtedness ™ must be determined by the state of things
existing at the time that the deed of transfer is presented for registra-
tion. Upon payment of the amount of such indebtedness the mem-

ber is entitled to registration, although subsequently to the presenta

tion of the transfer another call may have been made. The obliga«

tion on a bill not vet due is an indebtedness which will justify a com-
pany in refusing to register a transfer.”

15. Effect of winding up on transfer.—So far as the Winding-up
Act is concerned, it is provided that all transfers of shares, except
transfers made to or with the sanction of the liquidators, under the
authority of the Court,...... after the commencement of the wind-
ing-up will be void® And if a shareholder transfers his shares

under eircumstances which do not, by law, free him from liability in
respect thereof, he will be deemed a member of the company and
liable to contribute to the extent of his liabilities to the company or
its members or ereditors.”

Bentham Mills Co., 11 Ch. Div,, 900,

Ex parte, Stringer, 9 Q. B. Div,, 436

$8ec. 39, R. 8. C,, ch. 119; Dawes' case, 38 L. J. (Ch,, 512). ‘Ihid

See sec, 51, R. 8, C,, ch, 119

tCawley & Co., 42 Ch. Div., 209; Reg. v. Inns of Court Hotel Co., 11
W. R, 806; 18 L. T., 651.

London, Birmingham, etc.,, Bank, 34 Beav, 332; St. Louis Perpetual
Ins. Co. v. Goodfellow, 9 No. 149; Buckey Comp., 6th Ed., p. 459.

#Sec. 15 (2), R. 8. C,, ch. 129,

?Sec. 45, R. 8. C,, ch, 129,
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16. Certificate evidence of title to shares—Effect in hands of
bona fide holder—Estoppel.—Our Companies’ Acts' contain, in com-
mon with the English Act of 1862, a provision to the effect that a
share certificate under seal of the company and signed by any officer
of the company specifying that the party named therein is a share-
holder, is prima facie evidence of his title to the share. A certificate
is merely the paper representative of an incorporeal right; it is a
representation of an implied contract and stands on a similar footing
to that of other muniments of title. It is not in itself property, but
is merely the symbol or paper evidence of property. Hence the
proprietary right may exist without the certificate.® The certificate,

as against the company, amounts to a statement that the company take

upon themselves the responsibility of asserting that the person to
whom the certificate is granted is the registered shareholder entitled
* and further in the
case of a bond fide transferee who has had no notice to the contrary

to the specific shares included in the certificate,

that the amount certified to be paid has been paid ;* and this even
against creditors of the company.®

The power of granting certificates is one for the benefit of the
company, as affording facilities for dealing in shares by showing at
once a marketable title, and thus rendering the shares of greater
value; and the issuing of the certificate amounts to a declaration on
the part of the company to all the world that the person to whom it is
issued is a shareholder, and it is given by the company with the inten-
tion that it shall be so used by the person to whom it is given.  The
company is, therefore, estopped from denying the validity of a certi-
ficate which has been obtained by fraud or under a mistake against a
subsequent bond fide purchaser for value, accepting a transfer on the

' Dom. Act, sec. 42; Quebec Act, art. 4727; Ontario Act, sec. 34; New
Brunswick Act, sec. 56; Manitoba Aet, sec. 51; British Columbia Act, sec. 43.

* Thompson (‘orpom'lun's, gec. 2348, and cases there cited; and see in re
Ottos Kopje Diamond Mines (1883), 1 Ch,, at p. , per Bowen, L. I, ;
Colonial Bank v, Williams, 15 App. Cas., at p. 277, per Lord Watson,

* Bahia & San Francisco Ry., L. R., 3 Q. B, 584; Balkis Consolidated Co.
v. Tomkinson (1883), App. Cas,, 306,

* Buckley Comp., 93; Nicoll's case, Burkinshaw v. Nicolls, 3 App. Cas.,
1104, 1027; Waterhouse v. Jamieson, L. R., 2 H. L. (8. C,), 29; Spargo’s case,
8 Ch,, 407, 410; Bush’s case, 9 Ch., 554.

* McCracken v, McIntyre, 1 Can. 8. C. R,, 479; Ford v. Bloomenthal (1897),
A. C, 1566,
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production of the certificate.) It is also estopped from denying the

validity of the certificate as against the registered owner of the shares,

where he has not been guilty of fraud in obtaining it.2  In both case
an action of damages Il lie for refusal to transfer. The DBritish
Columbia Act gives power to the company to make a cash compensa
tion for any loss arising from a transfer on a forged instrument

17. Duty of company to warrant certificate—Damages for refusal
I

to register transfer \lthough the company is estopped from deny
ing the validity of its certificates, yot a certificate does not of itself
impose any duty by v of warranty or otherwise upon the company

towards a transferee of the shares mentioned in the certificate. Dut
where the company refuses to register the shares mentioned in the

certificate, a right of action acerues to the transferee, the measure of

damages being the value of the shares at the time of the company’s i
refusal to register.* It might be diffienlt in some cases to determine | I
at what time the actual refusal had taken place; that is to say when ! i

the directors had made up their minds to refuse. The directors may

take a reasonable time to make reasonable enquiries concerning the

transfer.,®  DBut once the ease has been considered, or at all events
once the directors have made up their minds to refuse the transfer,
that is the date on which the cause of action arises.® And this should
appear from the minutes of the board.

The certificate purports only to show the legal and not the equit
able title, and persons dealing with a certificate without enquiring
into who has the beneficial ownership and without obtaining a legal
title by transfer, do so at the risk of being ousted by an earlier equit
able title,”

18. Practice and proceedure to effect transfer.—Upon a transfer
of shares the practice is that the transferor lodges with the company
the certificates of the shares, and therenpon the company marks the

transfer with the words “certificate lodged.” This is known as a

Bahia & San Francisco Ry. Co,, L. R, 3 Q. B,, 684; Buckley Comp., 6th

Balkis Consolidated Co, v. Tomkinson (1893), App. Cas., 396.

R. 8. B. C,, ch. 44, sec. 155.
‘ In re Ottos Kopje Diamond Mines (1893), 1 Ch., 618,
5 Société Genérale de Paris v. Walker, 11 App. Cas., 20, 41.

In re Ottos Kopje Diamond Mines (1893), 1 Ch., 618.

See Shropshire Union Railways v. The Queen, L. R., 7, H. L., 496; in re
London and Provincial Telegraph Co., 9 Eq., 653.
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“certification.” The effect of certification is to represent that the
transferor hes produced to the company a certificate showing him to
be the registered owner, or a certificate showing some other person
to be the registered owner, and transfers purporting to transfer the
shares from such person to the transferor. But such “certification”
does not import a warranty of the transferor’s title or of the validity
of such document or documents,’

The usual share certificate contains on its back a printed assign-
ment or indorsement and also a power of attorney in blank, like the
following : * For value received I hereby assign the within named
SO 001 0 v e avineanis And SPPOIBY. o s v o s v 5w my attorney to
make the transfer on the books of the ecompany.” This is signed by
the person to whom the shares are issued. In this manner, by the
usages of business, of which the courts take judicial notice,? the certi-
ficate may be passed from hand to hand indefinitely, by the person to
whom the certificate is issued simply signing this indorsement and de-
livering the certificate with the blanks unfilled to his assignee, When
it reaches the hands of some one who desires to assume the legal rights
of a stockholder, so as to be entitled to vote at corporate elections and
to receive dividends, he fills up the blanks, by inserting his own name
as transferee, just as the holder of a promissory note indorsed in
blank is entitled by the law merchant, to insert any name he pleases
above the indorsement as the payee. He also inserts in the second
blank the name of the attorney in fact whom he wishes to make the
transfer for him on the books of the company. This person is usually
the seeretary or some other officer of the company, though he may
insert the name of whomsoever he pleases. The attorney so ap-
pointed does exactly what the original shareholder would have done
had he gone to the company’s office to make the transfer of the shares
to his vendee ; he makes an entry on the hook kept by the company
for that purpose, nsually the stock transfer book, to the effect that the
shares have heen transferred to the new purchaser. Then the certi-
cate is surrendered and a new certificate is issned to the transferee.®

19. Registration of transfer—Effect of.—[Tnder our Companies’
Acts, companieg are obliged to keep a book called the register of
transfers, in which are to be entered the partienlars of every transfer

! Bigshop v. Balkis Consolidated Company, 26 Q. B. Div., 512; W. N., 1890,
160; Buckley Comp., 94 and 95.

Smith v. Rodgers, 30 Ont. Rep., 2566,

"Thompson Corporations, sec. 2368.
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of shares in the capital of the company.! And a transfer is of no

the transfer book.*

effect as against the company until registered i

I'he registration passes the legal title to the transferee.

20. Transfer by representative of deceased shareholder.— \ny
transfer of the shares or other interest of a deceased sharcholder,
made by his personal representative, shall, notwithstanding such per
sonal representative is not himself a shareholder, be of the same
validity as if he had been shareholder at the time of his execution of
the instrument of transfer.*

21. Register prima facie evidence of transfer.—The transfer book
is prima facie evidence of all facts purporting to be thereby stated,
in any action, suit or proceeding against the company or ag

ainst any

shareholder.®

22. Registration essential to the exercise of rights of member

ship.—As a general rule a company looks only to its books for the
purpose of ascertaining who are its shareholders and entitled to the

rights of such. Un}.\ those whose names are registered in it

as shareholders are entitled to vote at meetings,” to receive dividend

and otherwise exercise the right of members,

15ec. 43 (2), R. 8. C,, ch. 119,

*Where the evidence showed that a bank had adopted the practice of
dealing with its shares by way of marginal transfer, the first transfer being
made in blank, subject as by marginal note, to the order of a broker, and the

ultimate purchaser signing an acceptance in the book immediately under

the transfer so signed in blank by the seller, the intermediate dealing of the
broker being omitted from extended record in the bank books, and the trans
ferees were duly entered as shareholders in the stock ledger of the bank
Held, that this amounted substantially to an acceptance of shares trans
ferred in blank, which is lawful where transfer by deed is not prescribed
and the entry in the stock ledger amounted to registration within the mean-
ing of the Act, and though in one case the transferee did not sign the ac-
ceptance, yet he subsequently dealt with the shares by selling and trans-
ferring them to another, and the transferees were properly placed on the list
of contributories, notwithstanding anything in the Banking Act, R. S. C,,
ch, 120, sec, 29.
(In re Central Bank; Baines' case; Nasmith's case, 8 Can L. T

389).

9Buckley Companies, p. 95; Thompson Corporations, par. 2393, and see
R. 8. C,, ch. 119, sec. 81.
¢Sec. 53, R. 8. C,, ch. 119, Sec. 47, R. 8. C,, ch. 119,
o See sections 43 (b), 44, 45, 46, 47, Dom. Act, R. 8. C,, ch. 119,
Secs. 33 (¢) and 57, R. 8. C,, ch. 119; People v. Robinson, 64 California,
373; State v. Ferris, 42 Conn., ); Hoppin v. Buffum, 6 R. I,, 513.

See sec. 81, R. 8. C,, ch, 119,
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23. On whom falls duty of registering transfer.—The agreement
for the sale of a share does not impliedly bind the vendor to procure
the registration of the transfer. His duty is performed when he
hands over to the transferee a duly executed transfer, together with
the certificate or its equivalent.!

24. Position of pledgee of shares.—The pledgee of stock whether
holding by the assignment of the certificates simply or whether the
assignment is accompanied by a transfer in the books of the company
will not be allowed any share in the management of the company;
the person pledging the shares is considered as holding the same and
subject to liability as a shareholder,® and consequently entitled to
vote as a shareholder.”  But the unregistered assignee of shares would
have the right to restrain the company from the commission of an
ultra vires Actt

25. Transferor estopped from denying title of transferee.—I[/n-
registered transfers are good as between the parties to them,® but the
transferee in such a case merely acquires the equitable title.® So far
as the transferor is concerned, he is estopped from denying the rights
of third parties acquired under the transfer.,™ Where certificates of
stock, having on the back blank forms of transfer and of power of
attorney to surrender and cancel the certificates, duly signed by the
registered holders, are transferred, each prior holder confers on the
bona fide holder for value of the certificates, for the time being,
authority to fill in the name of the transferee, and is estopped from
denying such authority, and to this extent is estopped from denying
the title of such holder for the time being,® provided that in the case
of a blank transfer, such holder is the person entitled to the certifi-

cates.” By such delivery an incohate legal title passes, but a title

! Skinner v, City of London, ete., Co., 14 Q. B. D., 882; London Founders
Ass'n. v. Clarke, 20 Q. B. D., 576; Palmer Comp. Law, p. 89, 90.

R. 8. C., ch. 119, sec. 56. ' Ibid, sec. B7.

¢ Becher v, Wells Flouring Mill Co., 1 Fed. Rep., 276, and see Campbell
v. Am. Zylonite Co., 122 N. Y., 455.

Sec, 48, R. 8. C,, ch. 119,

U Ibid; Lippett v. American Wood Paper Co., 15 R. 1, 141; Union Bank
v. Laird, 2 Wheat (U. 8.), 390; Colonial Bank v. Hepworth, 36 Ch. Div,, 36.

“Per Lord Field in Balkis Consol. Co. v. Tomkinson, 1 The Reports,
at p. 189,

Colonial Bank v. Hepworth, 36 Ch. Div., 36; Smith v. Rodgers, 30
0. R., 256.

‘Williams v. Colonial Bank, 38 Ch. Div., 388, 407; Colonial Bank v.
Cady, 15 App. Cas., 267; Smith v. Rodgers, supra.
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by unregistered transfer is not equivalent to the legal estate in the

shares, or to the complete dominion over them.!

26. Right of creditor of transferor as against unregistered
vendee.—As all our Companies’ Acts (except British Columbia, which
says that until registered, the transferor shall be deemed to remain
the holder,)® contain an express provision to the effect that, with cer-
tain exceptions, no transfer of shares shall be valid for any purpos
whatever until registered,® and under this provision it has been held
that shares cannot be effectually transferred
the v

inst a ereditor of

idor, who attaches them without notice of any transfer, by a

delivery of the ecertificates thereof together with an assignment and

blank power of attorney from the vendor to the vendee, even if

notice of such transfer be given to the company before the attach
ment,*

Such a statutory requirement cannot, however, be introduced
effectively by a by-law containing the above provision, for this is
merely an arrangement of the company for its own convenience for
the

pose of regulating the payment of dividends, ete., and does

gers to the company

27. Position of parties to the transfer towards creditors of the
company.—All our present Companies’ Aects except that of British

Columbia, render the transferor and transferee as towards eredite

of the company, jointly and severally liable where the transfer

not been entered in the re

ster. Under the Imperial Companies’
Act of 1862, which is similar to that in force in British Columbia up

to 1808,% the register of transfers is made the test of liability to eredi
torz upon the winding up of the w-\m]»,.n_\'f unless the company has
Colonial Bank v. Hepworth, supra
R. 8. B. C,, schedule First, Table A, sec. 8

Sec. 48, R. 8. C,, ch. 119

lssex Bank, 5 Gray (Mass.), 373, 379; and see Johnson v.
804; Sabin v. Bank of Woodstock, 21 Verm., 362

sex Marine Ry. Co., 9 Pick. (Mass,), 2 Am. Nat. Bank
v. Nashville Warehouse & El. Co., Tenn., Ch. App., 4 March, 1806, A. & E
N. 8, vol.

Laflin, 103 U

Sargent v

Corp. cases

%See R. 8. B. C,, ch. 44, first schedule, sec. 8

7 B parte, Bibby; in re Enterprise Mining Co., vol. 2 part 2 (1884), Brit,
Columbia Rep., p. 94, per Gifford, J.,, in Addison’s case, L. R., 5 Ch,, 294, 297;
Brown's case, 18 Ch, Div,, 639; City of Glasgow Bank, Bell's case, 4 App. Cas.,
at p. 563
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been at fault through delay or neglect to register the name of the
transferee.!

28. Unnecessary delay by directors to confirm transfer—Effect
of—A transfer, to which no objection is or can be made on the part
of the company, ought to be confirmed by the directors at the first
meeting at which in the ordinary course of business it can be con-
firmed, and thereupon registered. If not so confirmed at the first
meeting at which, in the ordinary course of business, it can be done,
there is “‘unnecessary delay” within the meaning of section 35 of the
Companies” Act, 1862, and the transferor’s name will, on his applica-
tion, be removed from the list of contributories.? And there seems
no reason why this view should not be adopted in regard to those of
our Companies Acts which render the transferor and the transferee
jointly and severally liable to the company and its ereditors until the
transferee’s name is properly entered in the transfer book. The
principle of the English cases is, and is applicable here, that the con-
tract would have been carried into effect but for the default of the
directors, and the order for rectification of the register goes only to
do that which ought to have been done in the ordinary course of
business before the winding-up.® Clearly the company could not
take advantage of its own negleet to hold the transferor jointly with
the transferee for the amount unpaid on his shares. And although
a vendor of shares may not be in a position to claim as against the
company or the ereditor of the company to have his name removed
from the list of shareholders or contributories, he may nevertheless
be entitled to be indemnified in respect of the shares by the person
who has under the contract for sale become the equitable owner.*

In any question of unnecessary delay on the part of the com-
pany, it is a condition precedent that no real objection exists to the
transferee.®

| Hill's case, L. R., 4 Ch,, 769; Hercules Insur. Co., 9 Eq., 589; Marshall
v. Glamorgan Iron & Coal Co., 7 Eq., 129; in r¢ Enterprise Gold & Silver Min-
ing Co., vol. 2, part 2 (1884), B. C. Reports, p. 94.

‘Buckley Companies, p. 130,

‘Bentick’s case, 18 Sol. J., 224; and see Joshua Murgatroyd's case, 18
Sol. J., 28.

«Ea parte, Oriental Commercial Bank, L. R., 3 Ch,, 791; Hemming v.
Maddick, 9 Eq., 175, 7 Ch., 395.

sMusgrave and Hart’s case, L. R., 5 Eq., 193; Marino’s case, L. R., 2 Ch,,
596; Shipman’s case, L. R., 5 Eq,, 219.
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29. Refusing registration of transfers effecting liability of
members.—A shareholder is not entitled, as of course, on the eve of
liquidation to send in a transfer and insist on registration ; the dirvec
tors are entitled and even bound to refuse registration if the facts are
such as that the rights of ereditors have in fact intervened, although
a winding-up has not commenced. If directors, in the fair and
bona fide exercise of their powers, and in circumstances which make
it a reasonable act of management, resolve not to record future trans-
fers, which may seriously affect and alter the liability of the membeors
the resolution will be effectual.!

30. Liability of transferor on delay to have transfer registered.—
The transferor must not be guilty of laches in having the register of
shareholders rectified. Where a shareholder executed a transfer of
his shares two years before a winding-up order was made, but ne-
glected to see that the transfer was registered before the winding-up,
he was retained as a contributory ; for although the company was at
fault in delaying to r

ster the transfer yet the sharcholder was in
default too and was therefore not entitled to relief.?

31. Company not bound to notify transferor of refusal to accept
transfer—Lapse of time.—A company is under no obligation to send
notice to a transferor of its refusal to accept a transfer. It is for the
transferor to see that everything is complete; and the fact that a con-
siderable time has elapsed since the transfer was sent in for regis

-
tion does not affect the company, but leaves its rights exactly the

same.?

32. Transferor responsible for his own laches—Should compel
purchaser to register transfer.—The vendor ought to compel the pur-
chaser to register the transfer, and if he neglects to do so he must
suffer for his own defaunlt, and his name being on the register at the
date of the winding-up must remain there.* When the shareholder
is in default, and the company is or is not in default too, laches will

1Buckley Comp., 131; Alex. Mitchell's case, 4 App. Cas., 548; Rutherford's
case, ibid, Nelson Mitchell’s case, ibid, 624,

*Walker's case, L. R.,, 6 Eq.,, 30; see Shepherd’'s case, 2 Ch. App., 16,
where the delay was 2% months and held not too long, and Ward & Henry's
case, 2 Ch. App., 431; where the delay was 2% years and held too long.

S Gustard’s case, L. R., 8 Eq., 438; Shipman's case, L.. R., 5 Eq., 219; but
see Smith v. Bank of Nova Scotia, 8 Can. 8. C. R., 5568, as to notice.

+Head’s case, White's case, 3 Eq., 84.

1§
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bar the shareholder’s right to relief.! But where an order of the
Court was obtained on the transfer of shares two years before the
winding-up to have his name removed from the register, the company
having meanwhile suspended business, and the transferor’s name was
not removed from the register in pursuance of the order, and conse-
quently appeared on the contributories’ list, the Court held that there
were no laches on his part, and ordered his name to be removed from
the list.?

33. Registered owner is reputed owner—Liability on winding-
up.—The books of the company being prima facie evidence of all
facts purporting to be thereby stated,® in order to escape liability as
against the official liquidator in the winding-up, it is incumbent upon
the transferor to show that at some time or other there was (or but
for the defanlt of the company there could have been) upon the
register a transferee of his who could be made liable at law in respect
of the shares.* TIn an Ontario case the defendant, at the request of

IWalker's case, L. R.,, 6 BEq, 30; Head's case, White's case, L. R., 3
Eq., 84.

* Ex parte, Bibby, In re Enterprise Mining Co., B. C. Reports, vol. 2,
part 2 (1884), p. 94.
ports (1884), p. 94.

B, a registered holder of shares in a limited company, transferred them
to 8, but B, being in arrear for some calls, the transfer was not registered.
In August, 1881, B, obtained an order from Vrease, J., that certain payments
being made, the company should take his name off the register and substitute
8's name. The order was served on the Secretary of the Company, and pay-
ments were made by B under the order. The register was not rectified in
pursuance of the order.

In February, 1883,—the company having suspended business for over two
years,—a winding-up order was made, and in March, 1884, B appeared on a
summons before the C. J. to shew cause why he should not be on the contri-
butories’ list. The C. J. Held, that B not having taken steps to enforce the
rectification, had abandoned the order of August, and directed his name to be
placed on the list. In an appeal to the full Court,—Held (reversing the judg-
ment of the C. J.), that there were no laches on the part of B, and that his
name must be removed from the list of contributories; and Held, that entries
made in the books of the Registrar-General are not notice to creditors of
transfer. (Ihid.)

8 8ec. 47, R. 8. C,, ch. 119 (Dom. Companies’ Act).

+Curtis case, L. R. 6 Eq., 455.

A deed executed for the purpose of transferring stock, has not the effect
of exempting the transferor from being placed on the list of contributories,
unless such transfer is completed in accordance with the rules of the Society.
In re Saint John Building Society, 28 N. B, 697. See also Smith v. Bank of
Nova Scotia, 8 Can. 8. C. R., 558.
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the president of the company,! accepted from him a transfer of
shares, partly paid up in the association, for the purpose of attending
a meeting of shareholders and forming a quorum, and gave the pre
dent a power of attorney to re-transfer the shares after the meeting.
No re-transfer was made, and the defendant remained in ignorance
tha

the shares stood in his name until the company became finan
cially embarrassed, and it was held that the defendant should be
placed on the list of contributories. The Court emphasized the well

established proposition that “a person who is once a shareholder must
remain a shareholder until he can show that he has in some lawful

way got rid of his liability.”® This case was decided under the Re
vised Statutes of Ontario, 1887, ch. 157 (Joint Stocl Companies

Letters Patent Act) which, in common with the rest of the Canadian
Acts, except British Columbia, contains the clause® rendering the
transferce and the transferor jointly and severally liable to the com
pany and its ereditors in the case of a transfer which has not been

registered,

34. Legal and equitable owners—Joint and several liability.
[t would appear to be the object of this provision to render the per
son who has the equitable title in a share which is in the process off
changing hands equally responsible with the holder of the legal title.
As to the question of joint and several liability, Ferguson, J., said:*
“The defendant admits a transfer to and acceptance by him of the
shares; but he says that he gave Murray a power of attorney for the
f attorney was not produced,
nor could it be found, but the learned (trial) judge finds that it had

re-transfer of the shares. This power o

an existence ; that is, that it was given as the defendant says. Giv-
ing, as I thiuk, the greatest possible force to such a power of attorney,
even calling it a transfer, which would be going quite too far in favor
of the defendant, as no entry of such a transfer was made in the books
of the association, the case would then seem to fall under the pro-
visions of section 52, R. 8. O., eh. 157 (1887), and the transferor and
transferee would be jointly and severally liable to the association und
its creditors. T do not say that such was or is the effect of the power
of attorney in this case, but giving it the highest degree of importance

! Ontario Investment Ass'n v. Leys, 25 O. R., 486,
In re Patent Paper Manufacturing Cc
p. 297; Spackman v. Evans, L. R. 3 H. L,, ¢
case, 4 App. Cas., at p. 563.
>, 52 (sec. 29 of present Ont. Act.)
123 O. R., at p. 501,

Addison's case, L. R., 6 Ch,, at
; City of Glasgow Bank:—Bell's
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that could be contended for, no more than this could be the effect of
i it 1f it had been necessary in this case to decide the point whether
| the transferor and transferee were jointly and severally liable to the

creditors, there would appear to be nothing to prevent them from be-
; ing so held. Murray, the original transferor being in possession of
! the power of attorney executed by the defendant for the purpose of
! re-transfer, this would give him the equitable title to the shares—
i that is to say he would be the real owner of the shares, and the de-
d fendant the apparent owner.” 1t was just such a case as this that
H i sec. 52, R. 8. O., ch. 157 (1887), would appear to be designed to
1 meet. Concerning such a rule, Judge Thompson in his work on
|1 Corporations® says, “it would be utterly illogical and even unjust to
! hold both the transferor and transferee liable at the same time as the
owners of the same shares.” DBut this is also the effect of sec. 77 of
| the Bank Aect, R. S. C., ch. 120 (sec. 96, Bank Act of 1890). The
" transferor of shares within a certain time before suspension of pay-
! ment by the bank will be liable as contributory, saving his recourse
‘ against the person by whom such shares are actually held. This has
i

been interpreted as rendering also liable the transferee who has been
holder during the month (now 60 days) preceding the suspension
leaving the parties to the transfer to discuss among themselves their
respective liabilities*

[ I 35. Means of compelling registration—Mandamus against whom
i directed.—In the United States it appears to be very generally held
i1 that mandamus will not lie, at common law, at the instance of a trans-

| feree to compel the transfer of shares, on the ground that a right of
action exists against the company for damages for the conversion of
the shares in case a transfer is refused.® Previous to the English
Judicature Act of 1873 and the Ontario Act of 1881, the jurisdiction
as to mandamus included the old prerogative writ of mandamus, and
the further jurisdiction comprised in the Common Law Procedure
Act of 1854 (Imperial), and in Ontario R. 8. O., ch. 52 (1877), which

‘,)‘, permitted an action of mandamus. Under the English Judicature
il Act and the corresponding Ontario Act, it is enacted that a mandamus ;
1]
i 1For case as to power of re-transfer see Adderly v. Storm, 6 Hill (N. Y.), :
! 624,
i ?See Adderly v. Storm, 6 Hill (N. Y.), at pp. 627, 628. )
| Vol. 3, sec. 3301. C
‘In re Central Bank of Canada, Barrie’s case, Nasmith's case, 8 Can. 8
L. T., 389.

*Thompson Corporations, sec. 2445, and cases there cited. S
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may he granted “by an interlocutory order of the Court in all cases
in which it shall appear to the Court to be just or convenient that
such order should be made.” Under the Common Law Procedure Act,
1854, it was considered that the “duty” must be of a quasi publie
character.! But the action of mandamus is not restricted to cases in
which the prerogative writ would be granted.? Although it is still
held that a mandamus will mot be granted where there is some other
remedy equally convenient, beneficial and effectual’ 1In a recent
English case* a shareholder in a railway company made a real and
absolute transfer of his shares for a nominal consideration to an in-
solvent person in order to avoid liability for future ealls, The com-
pany refused to register the transfer. A rule nisi for a prerogative
writ of mandamus to compel the company to register the transfer
having been granted, it was held that inasmuch as the prosecutor had
another specific and sufficient remedy, viz: by action of mandamus,
the prerogative writ ought not to issue, and the rule must be dis-
charged.® THere it was clear that the transferor would have no other
remedy than a mandamus in some form to have his name taken off
the register in order to avoid liability as a shareholder. Tn Ontario
mandamus will lie at the instance of the transferee of shares to com-
pel the company to make the transfer on its hooks” and the same
holds in the Provinee of Quebee.?

The writ must be directed against the company and not against
the directors or an officer personally.®* There are, however, cases

' Benson v, Paull, 6 E. & B., 273; see also Reg. v. Commissioners of Inland
Revenue, 12 Q. B. D., 461; Reg. v. Income Tax Commissioners, 21 Q. B, D,, 313.

* Reg. v. Lambrown Valley Ry. Co., 22 Q. B. D,, 463; Norris v. Irish Land
Co., 8 E. & B, 512; Reg. v. Shropshire Union, L. R. 8 Q. B., 420,

* Reg. v. Registrar of Jt. Stock Companies, 21 Q. B. D, 131; Bush v.
Beavan, 32 L. J., Ex. 64,

‘Reg. v. Lambourne Valley Ry. Co., 22 Q. B. D., 463.

* And see Ward v. South-Eastern Ry., 29 L. J. (Q. B.), 177.

* Goodwin v. Ottawa & Prescott Ry. Co., 22 U. C. Q. B, 186; In re Goodwin
v. The Ottawa & Prescott Ry. Co., 13 U, C. C. P,, 254; In re Guillot v. The
Sandwich & Windsor Gravel Road Co.,, 26 U. C. Q. B., 246; In re Macdonald
and The Mail Printing & Pub. Co., 6 Ont. P. R., 309; Smith v. Canada Car Co.,
6 Ont. P. R, 107; Crawford v. Prov. Ins, Co,, 8 U. C. C. P., 263.

" Cunningham v. Beaudet, S. C., 1878, 11 Q. L. R., 168 ; Macdonald v.
Montreal & New York Ry. Co., 6 L. C. R., 232 (1 ); Brady v. Stewart, 15
Can. 8. C. R., 82; Upton v. Hutchison (Q. B., 1899), 2 Q. P, R,, 300; R. J. Q.,
8 Q. B, 505,

* Cunningham v, Beaudet, 11 Q. L. R., 168; Queen v. Clements, 24 Nova
Scotia, 64; Upton v. Hutchison, 2 Q. P. R., 300; R. J. Q., 8 Q. B., 505. !
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where the writ of mandamus must be addressed to the officer of a
corporation and not to the corporation itself; it is when the law im-
poses a specific duty on an officer which he has to fulfill without and
independently of any action on the part of the directors or shave-
holders.!

36. Discretionary power to refuse registration.—But it is in-
variably the case that the duty incumbent on the directors to effect a
transfer on the books, is qualified by a discretionary power, and so
long as they do properly exercise their discretion in the matter, man
damus will not lie.* In the matter of Henry Sandfield Macdonald and
The Mail Printing & Publishing Co.,* the owners of some paid-up
stock in the Mail Printing and Publishing Co. transferred their shares
to one II. 8. Macdonald, who thereupon requested the directors .to
permit the completion of the transfer by having proper entries made
in the books of the company, pursuant to a by-law which read as
follows : “Any shareholder may by leave of the directors, but not
otherwise, transfer his share or shares by making an entry of such
transfer in a book to be provided for that purpose, such entry to be

gigned by him and his transferee and witnessed by the managing
director.” The manager of the company in his affidavit stated, that on

receipt of the request to complete the transfer of ten paid-up shares
from the former owners, to . S. Macdonald by a minute of assent to
gaid transfer in accordance with the by-law of the company in that
behalf, he at once called together the directors for that purpose, no
transfer ever having been made in the company’s books without a
resolution first assenting to the same; that on the 27 January then
last (1876), the directors met and the application of Mr. Macdonald
was brought before them; four of the five directors being then pre-
sent; that after protracted consideration of the subject and for reasons
which seemed to them good and sufficient after weighing all the eir-
cumstances, the board unanimously came to the conclusion that it was
not in the interest of the company that their assent should he given
to the proposed transfer; that on the same day the Seeretary of the

1Per Wurtele, J., in Upton v. Hutchison, supra.

*In re Macdonald and The Mail Printing Co., 6 Ont, P. R., 309; The case
of Smith v. Can. Car Co., 6 Ont. P. R,, 107, overruled by In re Gresham Life
Ins. Society, L. R. 8 Chy. App., 449; and In re Coalport China Co. (1895), 2
Ch., 404; 12 R., 462; Upton v. Hutchinson, 2 Que, P. R,, 300; R. J. Q., 8 Q. B.,
505.

I 8Supra.
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Company notified Mr. Macdonald’s solicitors in a letter which reads
as follows : * Gentlemen, 1 am directed to hand you copy of resolu
tion passed this day at a meeting of the directors of the Mail Priuting
& Publishing Co., in accordance with by-law No. 14 of the company.
Yours, ete.”

* Resolved,—That this Board does not assent to the proposed
transfer of ten shares from Morland Watson & Co. to H. 8. Mac

donald.” This affidavit also stated that the company was formed
for political purposes, and that the directors considered it inimical to
these purposes to give the assent asked for, and refused the said appli
cation in its merits. Upon an application by the transferee for a writ
of mandamus, Chief Justice Hagarty said: “ I think costs ought not

to be granted under the cireumstances. The reasons suggested in the

affidavits now filed seem ample to justify the first refusal. Iad that
refusal been placed, e.g., on the mere ground that the directors con
sidered that the applicant’s becoming a stockholder would be against
the interests of the company I should consider it quite sufficient. But
a simple absolute refusal might mislead parties possibly, and seem
like a rongh denial of a ecommon right.  Granting that it may be
made in that short form, I hardly think it fair to award costs. No
exception could be taken on personal grounds to the statement I have
suggested as to its not being considered in the interests of the company
to have the applicant a shareholder, and none of the unpleasant results
snggested by the Lords Justices would follow.  The unexplained
answers might suggest that the objections might be to allowing the
assignors to retire from the company and not as to preventing the
applicant to enter it.”

37. Refusal to register necessary to warrant mandamus.—[n
order that a mandamus may lie to compel a company to transfer shares
there must be a distinct refusal on the part of the company to do so.
A refusal in effect though not in direct terms, would be sufficient to
give rise to such an action. But no rule can be laid down for deter-
mining whether there has been a refusal or not.! It has been held
that where several demands to transfer the stock were made, and
delays and evasive answers were given, without in direct terms refus
ing, a mandamus could be directed to the company.?

'S8ee Per Lord Donovan in Reg. v. Thames & Isis Navigation, 8 A. & E,,
904; In re Guillot and the Sandwich & Windsor Gravel Road Co., 26 U, C
Q. B, 246,

In re Goodwin v, The Ottawa & Prescott Ry, Co., 13 U. C. C. P, 25t
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38. Remedies of transferee on non-registration—Equity—Dam-
ages.—LKquity will, under proper circumstances, compel a company
to transfer on its books shares of stock to the owner of the equitable
title and to issue to him certificates for the same.'

The transferee of shares has also an action at law for damages
for undue refusal to transfer his shares.® The refusal of the com-
pany is deemed a conversion of the shares® Although, in certain
cases, the president, where he is the transferor of shares, might perhaps
register the assignment himself, yet the refusal of the secretary to do
g0 would form a good ground for an action against the company.*

The measure of damages in such actions is the value of the
shares at the time of demand and refusal to transfer,® also the divi-
dends acerued thereon at that time with interest.® Where the plain-
tiff had sold his shares (which the company had certified him to be
the owner of), and was unable to deliver them because of the com-
pany’s refusal to make transfer on its books, and, in order to make
his contract good, he was obliged to buy other shares:—it was held,
by the House of Lords, that the price which he was compelled to pay
for such shares to fill his orders was the proper measure of damages

in an action against the company for refusing to transfer.”

An action was brought against a railway company for neglecting
to register a transfer of shares in the books of the company which
had been transferred by the plaintiff to creditor as collateral security,
the arrangement being that the ereditor should sell the shares at the
best rate, and after deducting the amount of the claim, pay over the
balance to the plaintiff; and after repeated demands on the company
to register snch shares, they were finally registered and sold; but in
the interim a great depreciation had teken place in their value, and
the plaintiff brought an action by way of damages for the difference.

! Smith v. Bank of Nova Scotia, Supreme Court (1882), 8 Can, 8. C, R,,
167-169. In re Coalport China Co. (1895), 2 Ch., 404; Cushman v. Thayer
Man. Co., 76 N. Y., 365; Mechanics Bank v. Seton, 1 Pet, (U, 8.), 209; Buckley
Comp., p. 36; Thompson Corp., sec, 2425,

* McMurrich v. Bond Head Harbour Co,, 9 U, C. Q. B,, 333; King v. Bank
of England, Douglas, 524,

* Thompson Corp., sec. 2447,

* McMurrich v, Bond Head Harbour Co., 9 U, C. B. 3

® Ibid; Hussey v. M. & M. Bank, 10 Pick. (Mass.), 415; Parsons v. Martin,
11 Gray (Mass.), 111, 116; Sargent v. Franklin Ins, Co., 8 Pick. (Mass.), 100.

* Baltimore City Pass. R, Co. v, Sewell, 36 Md., 238; Hussey v. M. & M.
BanK, 10 Pick. (Mass.), 415; Thompson Corp., sec. 2471,

"Balkis Consoldiated Co. v. Tomkinson (1893), App. Cas., 396, affirming
Court of Appeal (1891), 2 Q. B,, 614,
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The Court held, that the plaintiff was entitled to such action and that
the measure of damages was the difference between the price of the
stock at the time of refusal and the price at the time of the subsequent

registration of stock.!

39, Transfer of shares which amount to a litigious right—Rights
of transferee.—In Quebec when a litigious right is sold, he against

whom it is claimed is wholly discharged by paying to the buyer the

price and incidental expenses of the sale, with interest on the price
from the day that the buyer has p;xi~| it.2 A right is held to be litigi-
ous when it is uncertain, and disputed or disputable by the debtor,

whether an action for its recovery is actnally pending or is likely to

become necessary.®  B. became holder of forty shares upon transfers
from 1. ef al. in the capital stock of the St. Gabriel Mutual Building
Society. At the time of the transfers the shares in question had been

declared forfeited for non-payment of dues.  Subsequently by a
Superior Court judgment rendered in a suit of one (., other shares,
which had been confiscated for similar reasons, were declared to be
valid and to have been illegally forfeited. Thereupon B. by a petition

for writ of mandamus asked thet he be recognized as a member of the
Society and be paid the amount of dividends already declared in favor
of and paid to other shareholders.  B.s action was met, amongst other
pleas, by one, setting forth: that B. had acquired, under the transfers
in question, litigious rights and that he was only entitled to the price
paid, together with legal interest thereon and his costs of transfer,
I'he Supreme Court held, affirming the judgment of the Court below
(Fournier & Henry, JJ., dissenting), that at the time of the purchase
of said shares, B. was a purchaser of litigions rights within the pro
visions of Art. 1583 (.C., and under Art. 1582 could only recover
from the liquidators the price paid by him with interest thereon.*
Sec. 4 of Art. 1584 C.C. provides that when the judgment of a court
has been rendered affirming the right, or when it has been made clear
by evidence and is ready for judgment, then the provisions of Art.
1582 do not apply, but the Supreme Court considered that the excep
tion only applies to the particular demand in litigation which has
been confirmed by a judgment of a court, or which having been made
clear by evidence is ready for judgment.”

! Grand Trunk Ry. v. Webster, 6 L. C. J. 178 (Q. B, 1861).

2 Art. 1582 C .Code. 'Art. 1583 C. Code.
‘{Brady v. Stewart, Supreme Court, 1887, 15 Can. 8, C. R., 82,
S Ibid,
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40. Liability of company for registering transfers of shares held
in trust—XKnowledge—Apparent want of power.—All our Companies’
Acts, the Banking Act and the Railway Acts provide that companies,
ete., are not bound to see to the execution of any trust, whether
express, implied or constructive in respect of any share.  In the
Railway Aet 1888 (D), see. 77, as amended,' this provision is fol-

lowed by the words * whether or not the company has had notice of
the trust; and it may treat the registered holder as the absolute holder

of any such share or security, and, accordingly, shall not be bound to

recognize any claim on the part of any other person whomsoever, with
respect to any such share or security or the dividend or interest payable

thereon: Provided that nothing herein contained shall prevent a
person equitably interested in any such share or security from procur-
ing the intervention of the court to proteet his rights.” None of the
other acts contain the above amendment. But the provision that the
company, ete., shall not be bourd to see to the execution of any trust
is not to be construed as referring to, trusts of which the company has
not had notice, for it would require no legislative provision to =ave
the company from responsibility for not seeing to the exeention of a
trust, the existence of which had not in some way been brought to its
knowledge.?  The provision seems to be directly applieable to trusts
of which the company has knowledge or notice; and in regard to these
the company, it is declared, is not hound to see to their execution.®
Its effect is to relieve the company of the duty of making enquiry,
and the company could not be held I'"‘!‘“lh”\](‘ for registering a trans
fer of shares held in trust, unless it were shown that it was at the time
possessed of actual knowledge which would make it improper for them
to do so until at least it had taken care to give the beneficiaries an
opportunity of protecting their rights.*  What amount of knowledge

155-56 Vic., cap. 27.

2Simpson v. Molsons Bank, Privy Council, 1895, 18 Legal News, at p. 170.

' Ihid.

11bid; see also Bank of England v. Hartga, 3 Vesey, 55; Bank of England
v. Parsons, 5 Vesey, 665; Bank of England v. Lunn, 15 Vesey, 583; Gray v.
Johnston, L. R. 3 H. of L., 1; Ex parte, Santa Barbara Mining Co., 38 W. R.,
711 (Coleridge, C. J., 1890).

Under the Imperial Companies Act of 1862, sec. 30, ch. 89, which is as
follows: “ No notice of any trust expressed, implied or constructive, shall be
entered on the register or be receivable by the Registrar in the case of com-
panies under this Act,” it was decided that where the owner of shares at
different times, makes in favor of each of two persons, an equitable assign-
ment of such shares, such assignments rank according to their respective
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would be sufficient to imply that a company must know that a transfer
is in breach of a trust is a question which must depend on the circum
stances of each case.!

But, where the want of authority or power in the transferor is
apparent, the « ompany Illi.‘,‘lll be held accountable to the true owner.
For instance, in Quebee, where shares in a bank stood in the name of
a tutor to a minor, and the bauk allowed the transfer to be made by
the tutor, without the authorization of the Court upon the advice of a

family council, as required by the laws of that provinee,® it was held

that the bank was liable for the value of the shares (which had beer
dissipated and lost) on the ground that the tutor had no power to
sell. As wa ]4i}r‘\ the ]1".‘.(HVIYM‘H," When this excess of power

is once established, then the sale is, in fact, the sale of a stranger, and

if a stranger had sold these shares, and had then, by
forgery, induced the bank to make the transfer of the in the
books,” 4

Moreover, if a third party acquires stock held in trust or subje

to a trust of whieh the corporation had notice, it would have to
account to the true owner for the shares, should it appear tl

person from whom it got the shares had not anthority to deal with
them.?

date and the second transferee by giving notice of his assignment to the
bank before the first transferee does so, does not thereby acquire any priority
over the first transferee, because to hold otherwise would be to convert the
bank into a trustee and to bind it with the notice of a trust

(Société Générale de Paris v. Walker, 11 App. Cs

In this case the Earl of Shelborne in the House of Lords made the follow-
ing observation: “1T think that according to the true and proper construction
of the Companies’ Act of 1862, and of the articles of this company, there was
no obligation upon this company to accept or to preserve any record of
notices of equitable interests or trusts, if actually given or tendered to them;
and that any such notice, if given, would be absolutely inoperative to affect
the company with any trust; and if the company is not affected by it, I do not
see how the directors or officers of the company individually can be. See
11 App. Cas., at p. 30.)

' Ibid. * C. Code, art. 297.

* Bank of Montreal v. Simpson, 14 Moore P. C,, 417; and similarly with
the case of guardians, Webb v, Graniteville Manuf. Co., 11 South Car., 396;
Atkinson v. Atkinson, 8 Allen (Mass.), 15. See also Bank of Montreal v.
Sweeney, 12 A. C,, 617,

4 Ibid, p. 450 ; and see Colonial Bank v. Cady, 15 App .Cas. 267 ; see
Raphael v. McFarlane, 18 Can. S. C. R., 183.

* Sweeney v. Bank of Montreal, 56 L. J. (P. C.), 79; L. R. 12 App. Cas.,
617; Raphael v. McFarlane, 18 Can. 8. C. R., 183.

Bank stock cannot be held, as regards third parties in good faith, to form
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41. Words “ in trust " show insufficiency of title of holder.—In
such a case where the shares are held by a person “in trust 7 these
words import an interest in some other person and elearly show an
infirmity or insufficiency in the holder’s title and are enough to put
the eompany upon inquiry.! For instance, where a father, acting
generally in the interests of his minor child, but without having been
appointed tutor, and being indebted to the estate of his deceased wife,
of whom the minor was sole heir, subseribed for shares in a company
on behalf of the minor and caused the shares to be entered in the
books of the company as held “ in trnst,” this ereated a valid trust in
favor of the minor without any acceptance by or on behalf of the
minor being necessary; and a purchaser of the shares having full
knowledge of the trust upon which the shares were held, althongh
paying veluable consideration, was bound to account to the tutor sub-
sequently appointed for the value of such shares.?

The words “in trust,” following the names of the official desig-
nation of pledgees, transferors, of dorporate shares, running throngh
a series of transfers of the legal title thereto, first by the original
owner to a manager of a loan company, and subsequently by him and
at his request to officers of various moneyed institutions, as security
for loans to him personally, are to be construed as meaning that the
transferors are trustees of the shares for the institutions for which
they were respectively the officers or servants, and not for the original
owner.?

42, All trustees must join in transfer.— Where the shares are
held in trust by several trustees, in order to a valid transfer, all must
join in the transfer.

43. Company’s liability on forged transfer or indorsement.—A
company is liable to a shareholder for recognizing a forged indorse-
ment; the company being, in a certain sense, the trustee of the title
of the shareholder, and under the duty of seeing that transfers of the
shares of its members shall not be made unless authorized by them,

part of substituted property, on the ground that they have been purchased
with the monies belonging to the substitution, without an act of investment
in the name of the substitution and a due registration thereof, Arts, 931, 938,
939, C. C. (Per Strong & Fournier, JJ., in Petry v. Calsse d'Economie, 19
Can. 8. C. R, 713.)
1Ibid. ? Raphael v. McFarlane, 18 Can. 8. C. R., 183.
‘London & Canadian Loan & Agency Co. v. Duggan (1893), App. Cas., 506.
¢ Barton v. London, etc.,, Ry. Co., 24 Q. B. Div,, 77.
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it follows that it will be liable to one of its shareholders, as for a con
version of his shares, if it allows them to be transferred on a forged
indorsement of the share certificate. The company is bound to know
the signature of its shareholder, 1, therefore, the power of attorney
on the old certificate has been forged, and the company issues a new
certificate to the holder, it will be liable to the true owner for the
conversion of his shares.!

While, in Englend, it appears to have been formerly the rule that
it constituted negligence on the part of the shareholder to afford an
opportunity for a forg

ry and not give information of the same,* the
opinion which now prevails there seems to be that the negligence
which can be pleaded to escape liability must be such as is the proxi
mate cause of the loss:—negligence in or immediately connected with

the act by which the loss arises.®

44. Liability for fraudulent transfer by broker or agent on blank
power of attorney-—Remedy-—Company estopped as to transferee.—[t
has been held in Englend that where transfers have been executed
in blank as to [w;u'li‘nl;ll' shares or as to the transferee, and lodged
with a broker, and the broker has fraudulently filled up the blanks
s0 as to transfer shares not intended by the transferor, or with the
name of a transferee other than the one intended, and the shares have

been sold, the transfer is void, and the original owner is entitled to
have the certificates delivered up, and their registration in the name

of the purchaser restrained;* in such a case the remedy of the share-

! Thompson Corp., sec. 26566; Re Bahia, ete., Ry. Co, L. R. 3 Q. B., 584;
In The Bank of Montreal v. Simpson, Privy, Council, 1861, 14 Moore P. C., at
p. 450; where the bank allowed the transfer of shares standing in the name
of a tutor without the authorization of the Court, etc., the Court said, * When
this excess of power is once established, then the sale is in fact the sale of
a stranger, and the act here complained of is as if a stranger had sold these
shares, and had then by fraud or forgery, induced the bank to make the trans-
fer of them in their books. In that case they would still remain liable to the
rights of the minor, both for the shares themselves and for the dividends
which accrued on them.” See also R. 8. B. C,, ch. 44, sec. 155.

* Coles v. Bank of England, 10 Ad. & El,, 437, 451,

! Bank of Ireland v. Evans’ Charities, 5 H. of L. Cas., 389; Staple of
England v. Bank of England, 21 Q. B. Div., 160, 176; Swan v. North Brit.
Australasian Co., 2 Hurl. & Colt,, 175, 189; but see further Vagliano v. Bank
of England (1891), App. Cas., 107, 232 Q. B. Div,, 243,

* Tayler v. Great Indian Peninsula R. Co., 4 De Gex & J,, 569. Fox v.
Martin (1895), 64 L. J., ch. 473; France v. Clarke. 53 L. J., ch. 588; L. R, 26
Ch. Div., 257.
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holder may be by bill in equity to compel the corporation to issue him
a new certificate for his shares.!

But if there is a mercantile usage or recognized practice to the
effect that possession of certificates upon which is indorsed a transfer
and power of attorney, entitles the holder to deal with the shares as
owner and pass the property in them by delivery, or to fill in the
blanks and have the shares registered in the bo ul\-x of - the company,
a person purchasing or acquiring such certificates in good faith and
for value from a broker, entrusted with the same by the owner, will
be entitled to hold the shares as against the owner, although the broker
in so transferring the certificates acted fraundulently.?

As regards an innocent transferee of the shares, the company by
admitting the forged transfer to registration or by granting a certi-

ficate, estops itself in favor of such transferee.®

! Midland R. Co. v. Taylor, 8 H. L. Cas., 761; Hildyard v. South Sea Co.,
2 P. Wms., 76.

2Smith v. Rodgers (1899), 30 Ont. R., 256, 259, 262; distinguishing Fox v.
Martin, supra, and France v. Clarke, supra, and citing Colonial Bank v. Hep-
worth (1887), 36 Ch. Div,, at p. 44; Colonial Bank v, Cady (1890), 156 App. Cas.,
267; Hone v. Boyle, ete. (1891), 27 L. R. Ir,, 137, 151; Waterhouse v. Bank of
Ireland (1892), 29 L. R. Ir,, at p. 394; see also Thompson Corp., sec. 2561.

' Re Bahia, ete., R. Co,, L. R. 3 Q. B., 584; Shaw v. Port Phillip Co., 13
Q. B. D, 103. Palmer Comp. Law, at pp. 95, 96.

T. being the registered holder of five shares in a registered joint stock
company, limited, 'left the share certificates in the hands of her broker. A
transfer of the shares to 8 & G, purporting to be executed by T, together with
the certificates, was left with the secretary for registration. The secretary
in the usual course wrote to T, notifying her that the transfer had been so
left, and receiving no answer, after 10 days, registered the transfer, and
removed the name of T. and placed the names of 8. & G on the registér as
holders of the five shares, giving them certificates certifying that they were
the registered holders of the five specific shares. A. bargained for five shares
in the usual way on the Stock Exchange, and paid the value of five shares,
and the specific five shares were transferred to him by 8 & G, and the name
of A was registered as the holder of the shares, and share certificates were
given to him. It was afterwards discovered that the transfer to 8 & G was
a forgery, and the Company was ordered to restore T's name to the register
by rule of Court under the Company's Act 1862 (Imp.), 256 & 26 V., ch. 89),
8. 385. On a case stated under that section:—Held, that the giving of the
certificate by the Company to 8 & G amounted to a statement by the Com
pany, intended by the Company to be acted upon by purchasers of shares in
the market, that S. & G. were entitled to the shares, and that A. having acted
upon that statement, the company were estopped from denying its truth.
That A. was therefore entitled to recover from the company as damages for
the loss of the shares, the value of the shares at the time the Company first
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45. Company may obtain decision of Court as to ownership of
shares of deceased member— Effect—Procedure—Costs.—The Dominion
Companies’ Act provides that whenever the interest in any shares of
the capital stock of the company is transmitted by the death of any
shareholder or otherwise, or whenever the ownership of or legal right
of possession in any shares changes by any lawful means, other than
by transfer according to the provisions of this Aet, and the directors
of the company entertain reasonable doubts as to the legality of any
claim to such shares, the company may make and file, in one of the
Superior Courts of the Province in which the head office of the com
pany is sitnated, a declaration and petition in writing addressed to
the Justices of the Court, setting forth the facts and the number of
shares previously belonging to the person in whose name such shares
stand in the books of the company, and praying for an order or judg-
ment adjudicating and awarding the said shares to the person or
persons legally entitled to the same,—hby which order or judgment
the company shall be guided and held fully harmless and indemnified
and released from every other claim to the said shares or arising in
respect thereof.!

Notice of the intention to present such petition shall be given to

the person claiming such shares, or to the attorney of such person duly
anthorized for the purpose, who shall, upon the filing of such petition,
establish his right to the shares referred to in such petition; and the
time to plead and all other proceedings in such cases shall be the same
as those ohserved in analogous eases before the said Superior Courts;
Provided alws
or judegment shall be paid hy the person or persons to whom such
shares are declared lawfully to helong; and that such shares shall not
be tra

ivs, that the costs and expenses of proeuring such order

ferred in the books of the company until such costs and

expenses are paid.—saving the recourse of such person against any

person contesting his right to such shares.?

refused to recognize him as a shareholder, with interest at 4 per cent. from
that time, Bahia, etc., Ry. Co., supra.

In Shaw v, Port Philip Co., supra, the Company was held to be estopped
by a certificate issued by the fraud of its secretary, and which was in fact a
forgery, upon the principle that the Company was responsible for the acts of
its agent acting within the scope of his authority. Mr. Buckley, in his work
on Companies (6th Ed., p. 93), seems to think the Court was in error in decid-
ing this case, as the secretary was acting for his own interest and not for the
benefit of the Company, and he cites British Mutual Banking Co. v. Cham-
wood Forest Co., 18 Q. B. D,, T14.

! Sec. 50, R. 8. C., ch. 119, * Ihid (2).
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46. Transfer by deceased member's representative.—It is pro-
vided by the Dominion Act and certain Provincial Aects, that any
transfer of the shares or other interest of a deceased shareholder,
made by his personal representative, shall, notwithstanding such per-
sonal representative is not himself a shareholder, be of the same
validity as if he had been a shareholder at the time of his execution

of the instrument of transfer.’

I Sec. 63 R. 8. C,, ch. 119.
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7. EXAMPLES OF INSUFFICIENCY OF
CONTRACT.

1. Liability limited.—The shareholders are not, as such, respon
sible for any act, default or liability of the company or for any engage
ment, claim, payment, loss, injury, transaction, matter or thing relat-
ing to or connected with the company, beyond the amount unpaid on
their respective shares in the capital stock thereof.!  In British
Columbia the shareholders may be similarly liable,* or their liability
may be limited to such amount as they undertake to contribute to the
assets of the company in the event of its being wound up,® or their
liability may be unlimited.* It all depends on the terms of the
Memorandum of Association.® The other Provinces have similar
provisions to the Dominion Aect.

2. Liability to creditors of company.—Until the whole amount
of his shares has been paid up, each shareholder is individually liable
to the creditors of the company to an amount equal to that not paid
up thereon ; but he will not be liable to an action therefor by any
creditor until an execution at the suit of such creditor against the
company has been returned unsatisfied in whole or in part; and the
amount due on such execution, not exceeding the amount unpaid on

! Sec. 54, R. 8. C,, ch. 119,
* Ibid, sec. 12.

*R. 8. B. C,, ch. 44, sec. 11.

¢ Ibid, sec. 13. * Ibid, sec. 10.
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his shares, will be the amount recoverable, with costs, from such share-
holder; and any amount so recoverable, if paid by the shareholder,
will be considered as paid on his shares.!

The above is the law as it exists in England and in those States
of the Union which have followed the English practice. Thus it has
been held in the United States that shareholders can only be made
liable in respect of such debts as might have been enforced against
the corporation;® and in England the shareholders at large of an
English joint stock company are not liable in respect of the bonds of
the company, unauthorized, and not issued in pursuance of a general
meeting, although in the hands of a bond fide purchaser for value,
without notice of their infirmity.® Nor are shareholders liable for
debts of the corporation barred by limitation.* The shareholder is
liable only to the extent of the balance unpaid on his shares, but in
addition to this he is liable for the costs of the action,® and it 'is some-
times held that he is liable for interest on such sum from the date of
the commencement of the suit against him, although it results in

charging him with a sum in excess of that for which he was individu-
ally liable.®

3. Liability follows the shares.—The law as stated by Judge
Thompson is that in the absence of special statutory provisions, the
general rule, applicable alike to the English joint stock company and
the American corporation, is, that liability as contributories or to
creditors follows the shares, and attaches, not merely to those who
were members at the time, or before, the debt was contracted, but to
those who were such either, 1st. when by reason of the stoppage dis-
solution, or winding-up” of the company, the right to transfer shares
ceased; or, 2nd. in the case of direct proceedings by creditors against
shareholders, when the right of the creditor against the shareholder

' Sec, 56 R. 8. C,, ch. 119,

* Van Hook v. Whittock, 7 Paige (N. Y.), 873; Buffington
Wis., 635; 8. C. 50 N. W. Rep., 776,
Athenaeum, ete., Society v. Pooley, 31 L. T., 70; 4 Jur. (N. 8.), 371.
Van Hook v. Whittock, 3 Paige (N. Y.), 409,
Supra.
Nasmith v. Dickey, 44 U. C. Q. B, 414; Burr v. Wilcox, 22 N. Y., 551;
Mason v. Alexander, 44 Ohio St., 318; Wehrman v. Reakirt, 1 Cin. Sup. (Ohio),
230, 239; see sec. 39 R. 8. C,, ch. 119; Contra, Munger v. Jacobson, 99 TIl., 349;
Cole v. Butler, 43 Maine, 401, 405; Sackett's Harbour Bank v. Blake, 8 Rich.
Eq. (8. C.), 225, 233.

' Castello’s case, L. R. 8 Eq., 504; Symon's case, L. R. 5 Ch., 298.

. Bardon, 80
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became fixed in an appropriate proceeding.! It follows that in an
action to enforce the individual liability of a shareholder under a
statute, a recovery may be had against him, although he was not a
shareholder when the ereditor’s cause of action acerued.?

4. When transferor is relieved from further liability.—Lord
Justice Lindley states the general rule to be that a member of a com-
pany, whose shares have been duly transferred, surrendered, or for-
feited, is discharged, as between himself and the other members, from
all liability, as well in respect of past as of future transactions : the
acceptance by the company of the transfer or surrender, or the declara-
tion by the company of the forfeiture, being, generally speaking,
equivalent to a release by the company of the member whose shares
are thus dealt with, from all liability in respect of them. Where this
is the case, he is not liable, on the subsequent winding-up of the com-
pany, to be put on the list of contributories with the present members.®
Our acts, however, provide that in the case of forfeiture, the holder of
the shares at the time of forfeiture shall continue liable to the then
creditors of the company for the full amount unpaid on such shares
at the time of forfeiture, less any sums which are subsequently
received by the company in respect thereof.* In the case of a transfer
of unpaid shares, the transferee is held jointly and severally liable
with the transferor to the company and its ereditors, until regularly
entered in the transfer book.® If, however, a bond fide transfer con-
veying the shares absolutely to the transferee has been permitted by
the directors and is duly registered in the books of the company, the
transferor is discharged from liability in respect of the shares so
transferred.®

5. When shareholder is liable to creditor of company—Fixing
liability.—The Dominion Aect states, in effect, that a shareholder shall

' Thompson Corp., sec, 3170 ; Nixon v. Green, 11 Ex., 550 ; affirmed 25
L. J. Ex., 209; 8. C. 3 Hurl. & Norm,, 686; Dodgson v. Scott, 2 Ex., 457; Long-
ley v. Little, 26 Maine, 162; Bond v. Appleton, 8 Mass., 472; Child v. Coffin,
17 Mass., 64; Middletown Bank v. Magill, 5 Conn., 28; Deming v. Bull, 10
Conn., 409; Root v. Sinnock, 120 I11., 350.

* Thompson Corp., sec. 3170, Root v. Sinnock, 120 I11., 350,

* Lindley Comp., 6th Edit,, p. 816.

¢ Sec. 41, R. 8. C,, ch. 119. In some of the Provincial Acts the last part
does not appear.

* Sec, 48, R. 8. C,, ch. 119,

* Thompson Corp,, sec. 3172 (quoting Lindley); Buckley Comp., 6th Ed.,
pp. 27-28.
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not be liable to an action for the unpaid portion of the shares held by
him, at the instance of a creditor, until an execution at the instance
of such creditor against the company has been returned unsatisfied
in whole or in part,' and under a similar provision of the English
Companies’ Clauses Consolidation Act® it was held that the liability
attaches to those who are stockholders at the time of the return, nulla
bona, of the execution against the corporation, at which date the
liability of the stockholders to the creditor became fixed.?

6. Liability of executor, administrator, tutor, curator, guardian,
trustee or pledgee.—All our Companies’ Acts provide that no person,
holding stock in the company as an executor, administrator, tutor,
curator, guardian or trustee, shall be personally subject to liability
as a shareholder; but the estate and funds in the hands of such person
shall be liable in like manner, and to the same extent, as the testator
or intestate, or the minor, ward or interdicted person or the person
interested in such trust fund would be if living and competent to act
and holding such stock in hig own name; and no person holding such
stock as collateral security shall be personally subjeet to such liability,
but the person pledging such stock shall be considered as holding the
same and shall be liable as a shareholder accordingly,* and the owners,
not the pledgees, are entitled to vote as shareholders at all meetings
of the company.®

7. Liability of trustee on shares when the cesfui qui frust is not
disclosed.—As to whether the above provision applies to the case where
a person holds stock in his own name, without disclosing the trust,
ete, on the books and perhaps, in the case of a transfer, on the transfer
as well, is a point of some diffieulty. In a recent Quebec case® it was
held that where stock is subseribed for by a mandatory or trustee in
his own name, and not as mandatory or trustee, he will be liable to
the creditors of the company as a shareholder, without prejudice to
the creditors’ rights against the mandator or cestui qui trust, also.
The reasons on which this decision is based would seem to be applie-
able to the civil and common law alike. 8o far as the civil law is
concerned the law is that a mandatory who acts in his own name is
liable to the third party with whom he contracts without prejudice to

! Sec. 55, ibid. Provinces likewise. * Ch. 186, sec. 36

* Nixon v. Green, 11 Ex,, 550; Nixon v. Brownlow, 3 H. & N., 68¢
¢ Sec. 56, R. 8. C, ch. 119. Provinces likewise,

Sec, 57 Ibid.

® Molsons Bank v. Stoddart, 8. C., 1890, M. L. R., 6 8. C,, 18
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the rights of the latter aginst the mandator also.! The same rule
prevails in regard to trustees.* Lheir liability is joint and several.*
But although both systems of law provide that trustees contracting
on behalf of the trust estate, and disclosing for whom they are acting,
are not personally liable on the contract, yet when a trustee subscribes
or holds shares in a company in trust for another person not disclosed,
another principle comes into play and the trustee is liable to pay calls
and to respond, in the event of insolvency, to creditors. The reason
is that all the Companies’ Acts provide that the company shall not be
bound to see to the execution of any trust. The general rule in regard
to all companies is that the person whose name rightfully appears on
the books of the corporation is the shareholder both as to the corpora-
tion and as to the public.*

8. Company not bound to see to execution of trust.—(lauses
exempting companies from the onus of seeing to the execution of
trusts existed in the earliest English Acts, and in the same language
as our present companies’ acts, viz.:—* The company shall not be
bound to see to the execution of any trust, whether express, implied,
or constructive, to which any of the shares may be subject.”” In
regard to this clause it has been held that as the company is relieved
from responsibility for trusts it has no right to take advantage of one
created independently of it, between other parties. Thus under this
clause it has been uniformly held that the person registered as share-
holder is liable upon the shares registered in his name, though he may
be merely a trustee and registered as such.” In a recent Quebec case®
decided by the Privy Council, affirming the decision of the Court of
Queen’s Bench, it was held that where a statute incorporating a bank
provides that “ the bank shall not be bound to see to the execution of
any trust, whether express, implied, or constructive, to which any of

' Art. 1716, Quebee Civil Code; Story Agency, secs. 163, 266, 269,

* Quebee Act respecting trusts, 42-43 Vict,, ch. 29, sec. 9 ; Story Agency,
sec. 266 note.

* Gillesple v. City of Glasgow Bank, 4 App. Cas., 632.

* S8ee Thompson Corporation, sec. 3192,

* The Companies’ Clauses Act, 8 Vict., ch. 16, sec. 20,

* Newry, etc., Ry. Co. v. Moss, 14 Beav., 64, 69,

" Lumsden v. Buchanan, 4 Macq., 950; Muir v. City of Glasgow Bank, 4
App. Cas,, 337; Holt's case, 1 Sim. (N, 8,), 389; Stover v. Flack, 30 N. Y., 64;
Glasgow Bank Cases, 4 App. Cas., 547; Cree v. Comerail, 4 App. Cas,, 648,

* Simpson v. Molsons Bank [1895], A. C., 270; 64 L. J. P. C, 51; 11 R,,
427, reported in R. J. Q., 4 Q. B,, 11, under the name of Stewart v. Molsons
Bank.
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the shares of the bank may be subject,” such provision must relate
to, and free the bank from, liability for trusts of which the bank had
knowledge or notice, as the bank could not, apart from the statute,

incur liability by not seeing to the execution of a trust of which they
had no knowledge.

9. Liability of trustee, executor, etc., under the Bank Act.—The
Bank Act 1890, which also contains the usual clause exempting trus-
tees from personal liability, has this addition, which does not appear
in our Companies’ Acts :—* But if the testator, intestate, ward or
person so represented is not so named in the books of the bank, the
executor, administrator, guardian or trustee shall be personally liable

in respect of such stock as if he held it in his own name as owner
'Il(‘l"‘nf."

10. Jurisprudence on the liability of trustee.—'Ihe following
jurisprudence deals with the liability of trustees :—The Quebec case
of Molsons Bank v. Stoddart* held that a person subseribing for stock
in a company as trustee, without indicating the trust upon the books
of the company, will be held jointly and severally liable with the
cestui que trust to the creditors of the company. The New York
Court of Appeals has held similarly under exactly the same statutory
provisions,® In an Ontario case of Page v. Austin decided in the
Common Pleas,* Wilson, C.J., and Galt, J., the two judges sitting in
the case, held that where stock was transferred as collateral security,
in order that the transferee may avail himself of the clause relieving
holders of stock as collateral security from liability,® the nature of the
transfer must appear in the transfer book and probably in the transfer
itself. This point was not dealt with when this case went before the
Court of Appeals, but Patterson, J.A., stated that the consideration
which he had given to that question had not led him to doubt the
correctness of the judgment pronounced upon it. He could not say,
however, that he had considered it as maturely as if it were then to
govern his decision. When this case went before the Supreme
Court,” Strong and Henry, JJ., held that the mortgages of the shares
was not estopped from proving that the transfer of the shares was by

' Sec. 4.

* 8. C. 1800, M. L. R, 6 8, C, 17; see also Glllespie v. City of Glasgow
Bank, 4 A. C,, 632,

* Stover v. Flack, 30 N. Y., 64; but see Burgess v. Seligman, 107, U. 8. 20.

‘3010, C.C P, 108 * R. 8. C, ch, 119, sec. 56.
“7 Ont. A, R, at pp. 8-9. " 10 Can. 8 .C. R, 132,
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way of mortgage, although the transfer was absolute in form, and
entered in the books of the company as an absolute transfer, Gwynne,
J., dissenting. But the case did not turn on that point, which makes
these holdings obiter dicta.

Myr. Justice Strong laid great stress upon the section contained in
our Acts which provides that “such books shall be primd facie evi-
dence of all facts properly purported to be thereby stated in any suit
or proceeding against the company or against any shareholder.” The
learned judge considered that the statute did not make an exception
to the general rules of evidence, by declaring that the books shall be
evidence of all facts purporting to be thereby stated in any suit or
proceeding against any shareholder, but only to a limited extent; that
is to say that they shall be primd facie evidence, which expression
ex vi fermini necessarily implies that a fact established by them may
be rebutted.! The learned judge also held and cited authorities to
the effect that parol evidence is admissible to shew a transfer of shares,
absolute in form, to have been intended by way of security merely.*

This argument would have no force in the Province of Quebec,
for it has been lately held by the Supreme Court that a deed of trans-
fer absolute on ite face cannot be explained by verbal evidence to
show that it was made to the transferee merely as préfe nom for
another party, or as a mere security to the transferee for a debt since
paid and now held for the benefit of that other party; not even where
there iz a commencement of proof in writing.?

11. Official holding shares under ultra vires or fraudulent trust.—
Neither has it any application to the ecase of an official of the company
who holds chares in trust for the company under conditions that are
ultra vires, unlawful or fraudulent.* Tn such a case the trustee will
be held to his liability as a shareholder, while his right to indemnity
may be repudiated.®

' Ibid, at p. 162,

* Ibid, at p. 163, citing Burgess v. Seligman, 107 U. 8., 20 ; McMahon v.
Macey, 51 N. Y,, 1556; subscription to shares In a company is a commercial
matter; Per Dorion, C. J.,, in Christian v, Valois, 3 L. N., at p. 60.

* Bury v. Murray, 24 Can. 8. C. R., 77; and see Wilson v. Société de Con-
struction de Soulanges, 3 L. N,, 79; National Ins. Co. v. Chevrier, 8. C., 1878,
1 L. N,, 591; Dick v. Canada Jute Co., 8. C. 1886, 30 L. C. J., at p. 188; Jones v.
Montreal Cotton Co., Q. B. 1878, 24 L. C. J,, at'p. 110.

* Re Union Fire Ins. Co., McCord’s case, 21 O. R., 264.

* Ibid; Lindley Comp., 5th Edit., 804, foot-note O citing:—Ex parte Daniell,
1 De Gex. & J., 372; 23 Beav., 568; Nickoll's case, 24 Beav., 639; Davidson's
case, 3 De Gex & §,, 21.
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This question is dealt with under the title of “ Transfer of
Shares,” and under the title of “ Shareholders.”

12. Special provision in certain acts as to plea of set off.—It has
already been pointed out that the Dominion Act gives any creditor of
a company incorporated thereunder the right to sue any of the share
holders of the company to recover any amount that may be unpaid
on his shares, when the execution against the company is returned
unsatisfied in whole or in part.! The Ontario Aect, R. 8. O., ch. 191,
sec. 37, and British Columbia Aect, R. 8. B. C,, ch. 44, sec. 51, are
substantially the same, but they add that “ any shareholder may plead
by way of defense, in whole or in part, any set off which he could
set up

iinst the company, except a claim for unpaid dividends, or a
salary or allowance as a president or director of the company.

13. Conditions necessary to allow creditor of company to proceed
against shareholder—Statutory remedy to be strictly pursued.— With
regard to executions against the company, all the Court requires of
the creditor is that he make proof of having made reasonable attempts
to obtain payment from the company and to discover

ots presently
available for his satisfaction, and that such attempts have been unsue-
cessful.? A mere general assertion by a solicitor’s elerk, that writs of
fieri facias have been issued against the company and returned nulla
bona, is not sufficient. But if attempts have been meade to discover
assets, and those attempts have been fruitless, and a writ of fi. fa. has
issued against the company, and been returned nulla bona, that will
be sufficient until it is shown affirmatively that the company hes
assets;® and even if the company has assets which have not been taken
in execution, still, if the court is satisfied that they are insufficient to
satisfy the plaintiff, the action would lie.* The making of calls by

! Sec. §

R. 8. C,, ch. 119.

* Moore v. Kirkland, 5 U, C. C. P,, 452; Lind. Comp., 291.

* Hitchens v. The Kilkenny R. R. Co., 15 C. B., 459. Rastrick v. Derby-
shire R. Co., 9 Ex., 149,

* Lindley Comp., 291.

A shareholder in a company is not liable to an action for unpaid stock
by any creditor of the company until an execution at the suit of such rrmlltr_)r
has been returned unsatisfied in whole or in part. Until the return of
nulle hona in whole or in part, there is no right of action. Christie v.
Howarth, 8 Can. L. Times, 433,

Held, also, that notwithstanding the plaintiff obtained a judge’s order,
made ex parte, for the issue of a scire facias, it could not avail against the
express language of R. 8. C,, c. 119, sec. 55, Ibid,

The return of nulla bona is that act which fixes the shareholder’s liability

J——
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the directors is not a condition precedent to the creditor’s right to
recover.,!

The remedy given by the statute to an execution creditor must
be strictly pursued: he must therefore bring the defendant within the
precise terms of the statute by showing that he is in the strictest sense
ashareholder® But where the creditor produces a stock list, which
purports to possess the defendant’s signature as a subseriber for shares,
it is only necessary, for execution to issue, that the creditor make out
a prima facie case that the signature is that of the defendant.* The
creditor is not entitled to sue a person merely because he has dealt
with and been treated by the company as a shareholder, and might,
upon the principle of estoppel, be liable in that character to the com-
pany itself ;* nor is the creditor disabled from recovering against a
person who has not ceased to be a member according to the regula-
tions, although he has been treated by the company’s officers as no
longer an actual shareholder.® The statutory remedy whereby the
unsatisfied execution creditor of the company is entitled to proceed
against any shareholder in satisfaction of his judgment against the
company, is opposed to the common law, and must, therefore, be
strietly pursued.®

14, Shareholder’s liability to creditors differs from his liability
as a contributory.—In determining whether a person is a contributory
or not, the question is a different one, and decisions under the wind-
ing-up acts are not applicable to the above statutory remedy.”

15. Shareholder precluded from setting up against creditor defence
available against company.—A stockholder, sued for a debt of the

to be such, and without that essential ingredient there is no right to resort
to the Court. Ibid.

' Moore v. Kirkland, supra,

* Denison v. Leslie, 3 Ont. A. R., 536,

* Hamilton v. Stewiacke, etc.,, Co. & Fraser (1897), 30 N. 8. R, 166; The
Steel Co. of Canada, 6 R. & G., 31, per Thompson, J.

* Denison v. Leslie, 3 Ont. A. R., per Moss, C. J. A, at p. 541; and see
McCracken v. McIntyre, 1 Can. 8. C. R., 479.

. * Ibid; and see Ness v. Armstrong, 4 Ex., 21; Moss v. Steam Gondola Co.,
17 C. B,, 180; Balley v. Universal Provincial Life Assn., 1 C. B. (N. 8.), 557;
‘Woodruff v. Corporation of Peterborough, 22 U. C. Q. B,, 274.

* Woodruft v. Corp. of Peterborough, 22 U. C. Q. B,, at p. 281, per Hagarty,
J., quoting Ness v. Angas, 3 Ex., 810, and Ness v. Armstrong, 4 Ex., 21.

" Denison v. Leslie, per Moss., C. J. A., 3 Ont. A, R,, at p. 543. See also
Hamilton v. Stewlacke, etc., Co., 30 N. 8. R., 166, 170.
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company, after a return of nulla bona as to the latter, cannot make
use of any defence which the company might have pleaded, even
successfully, though by the Ontario Act, R. 8. O., ch. 191, see. 37,
and the British Columbia Aect, R. 8. B. C., ch. 44, sec. 51, he may
plead any set off which he could set up against the company, with

certain exceptions,’ except in the case of fraud or collusion.

16. Where cause of action against shareholder arises.—In Quebec
it has been held that the cause of action against the shareholder arises
where the company has its principal office, and where judgment is
rendered for the debt due by the company and execution is issued,
and not at the place where the shareholder subscribed for his shares,
if outside the district of the head office.? Where an action was
brought in Ontario against a shareholder, there resident, of a com-
pany whose head office was in another provinee where judgment had
been obtained by the plaintiff against the company, and execution
had been returned thereon unsatisfied, it was held that the cause of
action against the shareholder was complete without the return unsatis-
fied of an execution against the company in Ontario.?

17. Method of instituting action by creditor against shareholder
—Writ of summons—Scire facias.—It seems to have been uncertain
in Ontario, when the earlier cases were decided, whether the action
against the shareholder should be commenced by writ of summons or
by writ of scire facias. In the earlier Ontario cases the remedy was
generally enforced by action commenced by ordinary writ of sum-
mons,* and in fact the language of the statute would seem to lend
itself to such an interpretation, for it declares that a shareholder shall
not be liable to an action before an execution against the company
has been returned unsatisfied in whole or in part.® But it is now
admitted that the remedy may be enforced by writ of scire facias.
While this may be the more appropriate form of proceeding against
a shareholder within the jurisdiction, it does not follow, seeing the
particular phrasing of the Act, that an action which is not scire facias

' Ray v. Blair, 12 U, C. C. P., 257.

* Welch v. Baker, 21 L. C, J,, 97.

. * Brice v. Munro, 12 Ont. A, R., 4563; and see Jenkins v. Wilcock, 11 U. C.
C. P., 505.

* Tyre v. Wilkes, 13 U, C. Q. B, 482; 18 U. C. Q. B,, 46 and 126; Moore v.
Kirkland, 5 U. C. C. P,, 452; Jenkins v. Wilcock, 11 U. C. C. P., 505; Fraser v.
Hickman, 12 U. C. C. P., 584.

* Fraser v, Hickman, per Draper, J,, 12 U, C. C. P., at p. 686.
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will not lie.!  And it has been held by the Ontario Court of Appeals
that it is not necessary that the execution should have issued out of
the court in which the action is taken, but that if any execution be
returned unsatisfied even in another provinee, the action lies against
the shareholder.?

In Quebec the action is commenced by a writ of summons in the
ordinary form.

In Nova Scotia, by the English Common Law Procedure Act,
which was followed in that province, a writ of revivor with the alter-
native, in simple cases, of a writ of summons or rule to show cause,
was, in most cases, substituted for a writ of scire facias; but there was
not any equivalent in that act to subsections b, ¢ and d of Rule 23, and
scire facias was used in proceedings against shareholders to obtain
execution. When the English judicature rules were amended in
1883, the new subsections b, ¢ and d were added to Order 42, Rule 23
(which rule is now the same as the Nova Scotia Order 40, Rule 23),
and the proceedings under that rule against shareholders were autho-
rized. This rule gives as full and adequate a remedy, with the same
opportunity of defending, as the old proceedings under scire facias
or revivor. Since the amendment in 1883 the proceeding of scire
facias does not seem to have been made use of.  An application
under Order 40, Rule 23, would seem, therefore, to have been sub-
stituted for proceedings by scire facias against shareholders, or per-
haps it is more correct to say that the judgment creditor may proceed
under this rule to enforce his judgment against shareholders, as well
as by writ of scire facias.®

18. Who are contributories—Extent of liability——Distinction
between contributory and shareholder.—When a company has become
insolvent and is being wound up under the Winding-up Act, R. 8. C.,
ch. 129, the liability of shareholders depends upon who are or are
not contributories. This act defines “ contributory ” as meaning a
“ person liable to contribute to the assets of a company ”” under the
act.* This language is borrowed from an identical definition in the
(English) Companies’ Act of 1862, sec. 74. “ Contributory ” also,
in all proceedings for determining the persons who are to be deemed

! Brice v. Munro, supra; Page v. Austin, 7 Ont. A, R., 1; Gwatkin v. Har-
rison, 36 U. C. Q. B, 478,

* Brice v. Munro, supra.

* Hamilton v. Stewiacke, etc.,, Ry. Co., 30 N. 8. R., per Ritchie, J., at pp.
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contributories and in all proceedings prior to the final determination
of such persouis, includes any person alleged to be a contributory.!
So far as this definition in itself goes the word * contributory ” might
include any debtor of the company, were it not that the Winding-up
Act by its internal evidence shows that while a contributory is
regarded as a debtor, it is not every debtor that is to be classed as a
contributory.* This point is now rendered certain by section 16 of
the Winding-up Amendment Act,® amending sec. 78 of the Winding-
up Act. This latter section gave rise to some doubt as to its scope,*
and the amendment reads thus: “ Section seventy-three of the said
act shall apply to all persons indebted or liable in any way to the com-
pany in the same manner and to the same extent as it now applied to
contributories.” Were the matter to stop here we might adopt in
their entirety the English constructions put upon the word ** contri-
butory;” because section 2 (f) of our Winding-up Act corresponds
with section 74 of the part of the English Companies’ Aect relating to
winding-up. But as “ contributory ” is only defined in these sections
as “a person liable to contribute to the assets of a company,” it is
“clear that reference must be made elsewhere in order to determine
who such persons are. In the English Act (1862) this is done by
referring to section 38 defining the liability of members of a company
being wound up. This section is of doubtful assistance to us because
under our Acts we have nothing which exaetly corresponds to it, the
distinguishing feature of this section being, that it recognizes different
classes of contributories, and the matter resolves itself to a great extent
into the question whether or not the person sought to be made a con-
tributory is a present or past member of the company.® We must
therefore first look into our own Acts in order to determine who are
‘“ persons liable to contribute to the assets of a company,” qua con-
tributories. Sections 42 to 55 of the Winding-up Act are placed
under the heading of “ contributories,” and all those sections are to be
construed in relation to that heading.® At the outset it is seen that
a contributory is not necessarily a shareholder.” The list of contri-
butories must distinguish between those who are contributories in

* Ibid,

* Re Central Bank & Yorke's case, 15, O. R., 625. * 52 Vie,, ch. 32,

* Ings v. President, etc., of Bank of P.E. Island, 11 Can. 8. C. R., 265; In
re Central Bank of Canada; Yorke's case, 15 O. R., 625.

* See Buckley Companies, p. 143 (6th Edit.)

¢ Privy Council Judgment, laying down that rule on a case coming under
the “ Rallway Act of Canada.”

" Secs. 43, 45, R. 8. C,, ch. 129,
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their own right and those who are contributories as representatives of
or liable for the debts of others.! Also, although a shareholder may
have transferred his shares to another with all the formalities neces-
sary to constitute a valid transfer as between the parties thereto and
the company, and the company has accepted and placed the transferee
on its books, yet if the transfer were made under such circumstances
as to constitute a fraud on the company’s creditors, and therefore
illegal, then although the transferor is no longer a shareholder, he
will be claimed a member of the company for the purpose of the act
and will be liable to contribute as such.? Thus, so far, it is clear that
there are three kinds of contributories, viz., shareholders, members
and their representatives, ete.

In providing for the extent of the liability of these kinds of
contributories the Act states that “ Every shareholder or member of
the company, or his representative, shall be liable to contribute the
amount unpaid on his shares of the capital, or on his liability to the
company, or to its members or creditors as the case may be, under the
act, charter or instrument of incorporation of the company or other-
wise; and the amount which he is liable to contribute shall be deemed
an asset of the company, and a debt due to the company, payable as
directed or appointed under the Act.” ®

It is submitted that importance should be attached to the dis-
tinction between a shareholder as contributory and a member as con-
tributory, for as already shewn,* the decisions are somewhat conflict-
ing as to what constitutes a person a shareholder or member of a com-
pany sufficiently to bring him within the scope of the Winding-up
Act.  As just pointed out, sec. 45 is conclusive that a person who has
ceased to be a shareholder may yet, under certain circumstances be
held liable as a member. As to what constitutes a person a member
of a company, for the purpose of the Winding-up Aect, other than this
one instance, the acts do not explain. Lindley in his work on Com-
panies® defines a member or shareholder as “a person who has agreed
to become a member, and with respect to whom all conditions prece-
dent to the acquisition of the rights of a member have been duly
observed.  Where all these circumstances are combined, there is
membership in the fullest and most accurate sense. This, indeed,
would be too obvious to require express statement were it not nseful
to have present to the mind a standard, by which to judge of other

* Bec. 43. * Sec. 45, and see B. C. Act, R. 8. B. C., ch. 44, sec. 35,
! Sec. 44. ¢ Supra. * Pp. 46, 47.
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cases. In practice difficulties are only presented where this standard
is not reached; and the important question really is to what extent it
can be departed from and membership be nevertheless constituted.”

The learned author then proceeds to point out that there are
endless cases in the books in which persons not shareholders in the
strict and proper sense of the word, have nevertheless been held to be
contributories on the winding-up of the company. This principle is
well illustrated by Yelland’s case.! In that case a company being
completely registered, two shares were allotted by the letter of the
Managing Director to an applicant for shares. Shortly afterwards
the applicant paid £10 to the company’s office by way of deposit on
the shares, and the secretary forwarded to him an acknowledgment of
the receipt of his deposit. The contract between the applicant and
the company was thus rendered complete. The company’s deed of
settlement provided, that, immediately upon execution of the deed,
the person executing being otherwise duly entitled, should be entered
on the register of shareholders, and duly returned to the Joint Stock
Companies’ Registration Office and should thenceforth, but not before,
assume the liabilities and privileges of a shareholder. The applicant
did not execute the deed, but the company inserted his name on the
register of shareholders, and returned his name to the registry office.
It was held that the applicant had authorized the company to put his
name on the register without his exeention of the deed, and that his
name had been properly placed on the list of contributories,

Tt is impossible, in the present state of the law, to lay down any
definite rule adaptable to all cases, which will define accurately in each
case who is and who is not a contributory within the meaning of the
Winding-up Act. The question appears to have two phases to it,
1st. whether there is a sufficient contract between the person sought
to be made a contributory and the company, so as to render him a
member of the company for the purpose of the Winding-up Act. 2nd.
whether having once been a shareholder, he has sufficiently retired
from that position o as to be no longer considered a member within
the meaning of the Winding-up Act. Both of these phases involve
the application of numerous subsidiary principles in order to their
correct determination. For instance, it has already been pointed out?
that the mere fact of a director acting as such will sometimes render
him liable as a shareholder to the extent of his qualification shares,

' 5 De Gex & Smale, 395; affirmed by the Lords Justices in Appeal on the
22nd May, 1852,

* Supra, p.127.
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although he has not subscribed for any. This is only an instance of
a rule now well recognized in England that a person may become a
contributory to a company by his acts, although he has not made him-
self legally a member of it.' How far this rule is applicable to our
law has been partly seen in the chapter relating to subscription to
shares, and. will be still further dealt with in considering defences to
actions by execution creditors and to calls made by liquidators under
the Winding-up Aect.

19. Does creditor proceed against shareholder on the latter’s con-
tract with the company, or does he exercise an independent statutory
right —Estoppel—Set off—Subrogation in rights of creditor.—One of
the important questions which arises, where a shareholder is sued by
a creditor for the amount unpaid on his shares, is whether the creditor
proceeds to exercise the rights of the corporation, in which case the
shareholder is entitled to avail himself of any defense which he might
have availed himself of if the company itself had been suing him for
a call on his shares; or whether he proceeds under the statute which
gives the creditor a distinet right of action? This question is fully
considered under the defence of set-off and the conclusion there
arrived at ic, that while it is true the execution creditor is not subro-
gated in the rights of the company against the shareholder, as they
existed when the action was brought against the shareholder, yet this
does not always go to the extent of adopting the principle that under
the statute the creditor sues entirely on a statutory liability, and not
upon the contract entered into by the shareholder with the company.?

The principle of estoppel often steps in to cut off the defences
which the shareholder might otherwise maintain. These have been
briefly dealt with in the chapter on Subscription to Shares.

It has been seen that under the Ontario and British Columbia
Companies” Acts the shareholder sued may plead by way of defence,
in whole or in part, any set-off which he could set up against the
company, except a claim for unpaid dividends, or a salary, or allow-
ance as a president or a director of the company.®

! Spackman v. Evans, L. R,, 8 H. L., 171, 208, Per Lord St. Leonards.

* See also remark of Lord Chelmsford in Wickham v. New Brunswick and
Canada Ry. Co., 8 Moore (N. 8.), 416, at p. 438: “ The judgment creditors take
what belonged to the company, but do not take under them.”

* Sec. 3T R. 8. O, ch. 191; R, 8, B, C,, ch. 44, sec, 51 (a). As to president’s
salary in Quebec, see Ryland v. Delisle, L. R. 3 P. C., 17; 6 Moore P. C. (N. 8.),
226.

After plaintiff had commenced an action inst the defendant to
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The Dominion Act has no such provision. In an action by a
company against one of its shareholders, while the company is a
going concern, the shareholder has the same right to set-off any debt,
which may be due to him from the company, which he would have
if sued by a natural person.!

As to whether, apart from the Winding-up Aect, the shareholder
can plead the company’s indebtedness to him as a set-off against the
unpaid balance of his stock, in an action by the creditor, seems to
depend largely upon whether the statute gives the creditor an inde
pendent status, or whether it simply by subrogation places him in the
shoes of the company. It is not doubted under the English law that
mutuality between the cross demands, is an essential requisite in all
cases of set-off.? This is also the law of Quebec.® In the Ontario
case of Macbeth v. Smart,* it was decided that a shareholder, in an
action against him by a judgment creditor of the company, could not

from him in respect of his unpald stock in a joint stock company the sum of
$442.29, being the amount of an unsatisfied judgment recovered by the plain-
tiff against the company, one B. recovered a judgment against the company
for $4,333.08 and assigned it to one G., who assigned part of the money recov-
ered to the extent of $500, the amount of the defendant’s unpaid stock, to the
defendant. The object of the assignment to the defendant was to give him
priority over the plaintiff’s claim.

Held, that the procuring of such assignment by defendant, being for such
purpose, and being a voluntary act on defendant's part, and with notice of
plaintift’s claim, did not constitute a defence to it; but Semble, if the set off
had occurred to the defendant in his own right, although after action brought,
it would have been otherwise. G. assigned the remainder of his judgment
to M., who after the commencement of the plaintiff's action, and with know-
ledge thereof, recovered a judgment against defendant for $526.21 without
defence, and to give M. a preference in respect of his unpaid stock, which
defendant paid to M., who released the company from their liability on the
judgment so recovered against them to the extent of $500.

Held, that the judgment so recovered, and the payment thereunder, con-
stituted a good defence to the plaintifi’s claim; and that the prior commence-
ment of the plaintiff's action was immaterial.

Field v. Galloway, 5 O. R, 502 ; and see Nasmith v. Dickey, 44 U. C.
Q. B., 414, decided under an act not containing the set-off clause. The set-off
claimed was for promotor’s services in organizing the company, but it was
not allowed.

' Garnet, ete., Mining Co. v. Sutton, 3 Best & Smith, 321, Per Patterson,
J., in Maritime Bank v. Troop, 16 Can. 8. C. R., at p. 461,

* See Per Strong, J., in Maritime Bank v. Troop, 16 Can. 8. C. R., at p.
459; Per Patterson, J,, in the same case, at p. 464,

* Art. 1187, C. Code. * 14 Grant’s Chy., 208 (1868).
15
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set off in equity, a debt due to him by the company before the judg-
ment was recovered. This case was very thoroughly considered and
was supported by an English case which held to the same effect.! In
that case Cockburn, C.J.,* said: “What answer is it for a shareholder
to say: ‘The company is indebted to me as well as to you.” The one
party has a judgment against the company; the other a mere right of
set-off.” And Draper, C.J., in the Macbeth case said: *“ Admitting
for argument’s sake, the equity alleged to arise from Macbeth’s posi-
tion and dealings with the company to the fullest extent, I cannot
understand that it is to prevail over a legal right conferred by an
express statute.”  Again, it was particularly pointed out in the
Privy Council in Ryland v. Delisle,* that “the creditor under the
Act is in a different position to that of the company;” and it has not
been generally noticed that the Privy Council made the same remark
in a case in appeal from New Brunswick:—Wickham v. New Bruns-
wick and Canada Ry. Co.® Lord Chelmsford in this case said® : “The
judgment creditors take what belonged to the company, but do not
take under them.” Draper, C.J., who voiced the same opinion in
Macbeth v. Smart, said : * Smart does not derive the power or right
to have recourse for the payment of his debt to the shareholders, by
or through the company, for the statute does not give it to the com-
pany, but their ereditors, It is not, therefore, to my apprehension,
a sound view to treat him on the footing of an assignee of the com-
pany, deriving his rights only from them.” The reasoning and
principle of Macbeth v. Smart were fully adopted by Gwynne, J.,
then of the Ontario Court of Queen’s Bench, in the case of Benner v,
Currie,® which was a still stronger case, if anything, for there the
defendant had himself recovered judgment against the company, on
which a fieri facias had been returned nulla bona. The Court said
that the plea formed no defense, for the plaintiff was not claiming in
the right of the company, but by virtue of a specific statutory remedy;
and the decision of Macbeth v. Smart was in principle applicable,
notwithstanding the fact of defendant having a judgment and execu-
tion. Aguin, in MeGregor v. Currie,® Hagarty, C.J., of the Ontario
Court of Common Pleas, adopted the reasoning of both Macbeth v.
Smart and Benner v. Currie, and also the Quebee case of Ryland ‘.
Delisle.'®,

' Wyatt v. Darenth Valley Ry. Co., 2 C. B. N. 8, 109. * At p. 114,

* 14 Grant’s Chy,, at p. 813, * 6 Moore (N. 8.), at p. 234,

* 8 Moore (N. 8.), 416, ¢ At p. 438. " 14 Grant’s Chy., at p. 314.

" 36 U. C. Q. B, 411 (1875). *20 U.C. C. P, 85

* 6 Moore (N.S.), 225; and see Nasmith v. Dickey, 44 U, C. Q. B, at p. 427,
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But while it is true that these cases decide that the execution
creditor is not subrogated in the rights of the company against the
shareholder, such as they stood at the time of the action brought
against the shareholder, yet it must be guarded against giving them
an extreme opposite view and reganding them as authority for the
proposition that in an action brought by a creditor under the above
enactment, the creditor sues on a statutory liability imposed upon the
shareholder by the statute, and not upon the contract entered into by
the shareholder with the company.! To do so would be to hold the
innocent purchaser for value of shares from the original shareholder as
fully paid up by the company, but which were not really so, liable to
an execution creditor for the amount unpaid on the shares. The
Supreme Court decided that the purchaser in such case would not be
so liable.®* This case is a strong additional authority in support of
the contention that the shareholder could not set off against the
creditor a debt due by the company, which in an action for ealls would
have constituted a good subject of set-off against the company.®

In Ryland v, Delisle,* what was claimed by the defendant was
not a right of set-off as in Macbeth v. Smart,” but that the liability
had been extinguished and satisfied by the compensation of a debt
due by the company to the shareholder prior to the bringing of the
action, a very different question from that of set-off ; for had the
debts by and to the company been mutually exigible at the same time

(which they were not because the company had rot made the calls,
and the defendant was therefore not then actually indebted to the
company, while the company was indebted to him for salary), by the
law of Quebee, as to compensation,® they would have extinguished
each other ipso jure, and there would have been no more a liability
remaining which the creditor could enforce against the shareholder
than in the case of payment to the company by the shareholder of the
full amount of his shares before the bringing of the creditor’s action.

This case recognizes the right of the creditor to sue as an original

right conferred by the statute, not one derived through the company.”

' See Per Strong, J., in McCraken v. McIntyre, 1 Can. 8. C. R.
515, 524,

* McCraken v, McIntyre, 1 Can. S. C. R., 479, reversing Ontario Court of
Appeal (The Chief Justice and Ritchie, J., dissenting).

* See Per Strong, J., at p. 517, * 6 Moore (N. S.), 225.

* 14 Grant's Chy., 208, * Arts. 1187-1188, C. Code.

' Per Strong, J., in McCraken v. MclIntyre, 1 Can. 8. C. R,, at p. 518; and
see Ryland v. Routh, 1 L., C. L. J.,, 114,

, at pp.

227
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The company and the execution creditor whose execution has
been returned nulla bona are both creditors in solido, and up to the
time of au action being brought by the creditor against the share-
holder, he may, if he does so without fraud, pay either the company
or the execution ereditor at his election,' and he may pay one such
creditor in preference to another.*

20. Set-off on a winding-up—Fraudulent transfer before winding-
up.—In regard to the Dominion Winding-up Act,® the guestion of
set-off is dealt with under section 57 in the following language :—
* The law of set off, as administered by the courts, whether of law or
equity, shall apply to all claims upon the estate of the company, and
to all proceedings for the recovery of debts due or accruing due to the
company at the commencement of the winding-up, in the same man-
ner and to the same extent as if the business of the company was not
being wound up under this Act.” This section has been dealt with
by the Supreme Court in the case of The Maritime Bank Liquidators
v. Troop.* The particular question to be decided in that case wus
whether a contributory of an insolvent bank, who was also a creditor,
could set-off the debt due to him by the bank against calls made in
the course of the winding-up proceedings in respect of the double
liability imposed by the Banking Act. The Court decided that he
could not. 1t is to be noted, in respect of this case, that the contri-
butory was such by virtue of his double liability only and not on
account of any unpaid portion of his shares, which had all been paid
up. In rendering his judgment, Mr. Justice Strong® pointed out that
this double liability constituted in equity and substance, a debt due,
not to the bank, but to the creditors of the bank, whilst the debt
which the shareholder sought to set off was a debt due, not from the
creditors of the bank, but from the banking corporation itself; con-

sequently there were not in any sense “ mutual debts.”  In this
judgment Taschereau and Gwynne, JJ., concurred.  Mr. Justice
Patterson’s judgment proceeded further, holding that, “ T am satisfied
that the intention to be gathered from the statutes is that a contribu-
tory eannot set off against calls made in the conrse of the winding-up,
either for capital or for double liability, an independent debt owed to

' Ibid, at p. 626.

* Per Wilson, C. J. O, in Field v. Galloway, 5 0. R., at p. 511,

*R. 8. C, ch. 129,

* 16 Can, 8. C. R, 45, reversing the Supreme Court of New Brunswick.

* Ibid, at p. 459,
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him by the company.”* And further the learned judge said:—*1
say nothing of calls for capital which may have been made but not
paid before the winding-up. It may be open to question whether they
are not covered by section 57, and so taken out of the English rule
which classes them with calls made under the direction of the
Court,”

This section 57 of the Winding=up Act merely applies to joint
of Riddell v.
Goold,” where it was held that compensation cannot take place to the

stock companies the principle laid down in the case

prejudice of rights acquired by the insolvent’s ereditors by reason of
the abandonment ; and, therefore, ereditors are without right of com
pensation for claims maturing after the abandonment Under the
Winding-up Act, as in other cases of judicial liquidation, the company
or the debtor lose their rights in the estate which is being wound up
under the direction of the Court for the benefit of all the ereditors.
However, if the debts are both due and exigible before-the insolvency,
the set-off is an :u'w-lnpli«]lml fact before the lin|||i||:||u|' 18 .‘,-;mim«wl“

A distinetion was made, however, under see. 107 of the Insol
veney Act of 1875 (which is very similar in its terms to sec. 57 of the
Winding-up Act) with regard to debts falling due after the insol
vency when the transactions leading thereto began prior to such in
‘ency. In the case of Miner v. Shaw® it was held that under such
circumstances (‘nlnpvllsminn acerned.

The same principle of set-off applies to the right of a shareholder,
who is also a creditor, as applies to the ordinary ereditor. TTe must
pay up what he owes like other debtors, and then get his dividends
like other ereditors.®

! Ibid, at p. 471

* Ibid, at pp. 471, 472. Where a director, who is also president of a com-
pany, was appointed by the board of directors and acted as solicitor for the
company :—Held, in winding-up proceedings that he was entitled to profit
costs in respect of cases in court conducted by him as solicitor for the com-
pany, but not in respect of business done out of court, and was entitled to
set off the amount of such costs against the amount of his lability as share-
holder. Re Minaico Sewer Pipe, etc., Co., Pearson's case, 26 0. R., 280

'M. L. R, b6 8. C, 170.

¢ See Exchange Bank v. St. Amour, 13 R. L., 443; Maritime Bank v,
Troop, 16 Can. 8. C. R., 456,

*23 L. C.J, 160.

* Grissell's case, I.. R., 1 Ch,, 528; Black's case, L.R., 8 Ch., 254; Calisher's
case, L. R. 6 Bq., 214; Barnett's case, .. R. 19 Eq., 44
Wall (U. 8.), 610; Scovill v. Thayer, 105 U. 8.,

Sawyer v. Hoag, 17
143; Seammon v. Kimball
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The Winding-up Aect formerly provided that when a debt due or
owing by the company has been transferred within thirty days next
before the commencement of winding-up under the act and under cir-
cumstances to render such transfer fraudulent, or at any time after-
wards, to a contributory who knows or has probable cause for believ-
ing the company to be unable to meet its engagements, or in con-
templation of its insolvency under the Act, for the purpose of enabling
such contributory to set up, by way of compensation, or set-off, the
debt so transferred, such debt shall not be set up by way of compensa-
tion or set-off against the elaim upon such contributory.! This pro-
vision until amended applied only to contributories, that is to say, to
persons who are shareholders or members.® As to debtors the law of
set-off as administered by the courts is applicable as if the company
were a going concern.®  But the fact that a debtor was also a share-
holder of the company, and =o liable as a contributory, did not make
him a contributory quoad the debt which arose out of an independent
transaction;* to such a debt sec. T3 of the Winding-up Act did not
apply.®

This section has been amended in the Winding-up Amendment
Act,” and is thereby made applicable “ to all persons indebted or liable
in any way to the company, in the same manner and to the same
extent as it now applies to contributories.”

21. Payment to one creditor or to company a defence—Colourable
payment.—While payment in good faith by a shareholder to a judg-
ment creditor is, for the purposes of the Aet and to the extent of

92 U. 8, 362; Handley v. Stutz, 139 U. 8., 417; Maritime Bank Liquidators v.
Troop, supra; Auriferous Properties [1898], 1 Ch,, 691; [1898] 2 Ch,, 428,

In proceedings under the Winding-up Act, a claim by a shareholder
against an insolvent company for an amount alleged to be due for interest
on calls paid before their due date, will be rejected from collocation as against
the creditors of the company ,the same being an equity between him and his
co-shareholders, and as such cannot be allowed, after a winding-up order, to
prejudicially affect the creditors of the company. Mitchell v. Royal Pulp Co,,
8. C. 1896, 2 Rev. de Jur, 215. This judgment confirmed by the Court of
Queen’s Bench in Angus v, Pope, R, J. Q., 6 Q. B, 45,

! Becs. 78 and 72, R. 8. C,, ch. 129,

* In re Central Bank of Canada & Yorke, 15 O. R., Per Boyd, C., at p. 629.

* Ibid, p. 626.

¢ Ibid, following Ings‘v. President, etc., of the Bank of P. E. Island, 11
Can. 8. C. R, 265.

* Ibid.

952 Vie., ch, 82, sec. 16; as to applicability of this section see sec. 10.
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payment, a good defence to an action by another creditor of the com-

pany, a merely colourable payment, e.g., to a trustee for the defen-
daut, will not avail.!

It was held a good defence in an action by judgment creditors
of a company against a munieipal corporation, as a shareholder in the
company, that in pursnance of an agreement at the time of subserip

tion, the municipal corporation had paid for its stock to the contractors

of the lnnl as the road progressed, said contractor having a 999 years’
lease of the road, and having mortgaged their lease to trustees to
secure payment to such municipalities of 6 per cent. on the sums sub
seribed by them?®.

Where in another action by a creditor the defendant pleaded that,
before the commencement of the suit, the company sued him for the
same monies, and that after being served with the writ of summons in
that case, and before declaration in either case and after commence
ment of the ereditor’s suit, he paid the company in full; it wes held
no defence as it was not averred that such payment was made in ignor-
ance of plaintiff’s claim.®

22. Want of incorporation as a defence—Estoppel.— \When an
action is brought to collect a subscription either directly or indirectly
for the benefit of the company’s ereditors, it is well established that,
as a general rule, the subscribers cannot defeat the action by the
defence that the company was not an incorporation, by reason of its
not having fully complied with the terms of the statute providing for
such an incorporation. Not only is the subseriber estopped, by the
act of subseribing, from setting up this defence, but he is bound also
by the rule that the existence of a company cannot be inquired into,
except by a direct proceeding by the Attorney-General on behalf of
the Crown.® Tt is sufficient if the company exist de facto.

! Nasmith v. Dickey, 42 U. C. Q. B,, 350; 44 U. C. Q. B,, 414, and see Field
v. Galloway, 6 O. R,, 502,

* Woodruff v. Corp. of Town of Peterborough, 22 U. C. Q. B,, 274,

* Tyre v. Wilkes, 13 U. C. Q. B,, 482,

* Windsor Hotel Co. v. Lewis, Q. B. 1881, 26 L. C. J., 29; Windsor Hotel
Co. v. Murphy, 8. C. 1877, 1 L. N,, 74; Cie du Ch. de Fer de Peage de la Pointe
Claire v. Valois C. Ct., 1881, 4 L. N,, 834; Hughes v. The Cape Gibraltar Villa
Co., C. R. 1889, 34 L. C. J.,, 24, confirming 8. C. 1889, M. L. R. 5 8. C,, 129;
Cook on stockholders, 2nd Edit., sec. 184; Thnmpson Corporations, sec. 3683;
Cie de Nav. Union v. Christin, S, C. 1880, 4 L. N,, 162,

* See chapter on Incorporation of (()mpanies, supra, p. 33; Common v,
McArthur, 20 8. C. R., 239,
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23. Expiry of time limited to complete organization—A defence—.
Acquiescence.—The subscriptions to the capital stock of a company
are presumed to be made under the guarantee that the company will
be organized on the lines laid down in its charter. Where the capi-
tal of a company is not subscribed within the delay required by the
charter, and other conditions precedent are not performed, a sub-
scriber to the capital stock of the company, who, without any delay,
notifies the provisional directors that in consequence of defective
organization he wishes to withdraw his subseription and have no fur-
ther relations with the company, will not be held liable on an aetion
against him for calls made by the company.! To defeat the com-
pany’s right to calls in such a case there mnst be nothing amounting
to acquiescence on the part of the shareholder.®

24, Fraudulent insertion of name in application for letters patent—
Scire facias by Attorney-General—Annulment of letters patent—Admis-
ability of parole evidence— Intervention of liquidator in creditor’s
action.—In a case which went to the Privy Council® the defendants,
who were sued for unpaid subseriptions to stock by an execution credi-
tor of the company, were never recognized as shareholders and no
allotment of stock was ever made to them. They had proposed the
formation of a joint stock company, which, however, was only to be
put into operation on certain conditions, and especially that of obtain-
ing a government subsidy, without which it was distinetly understood
that the company should not be formed. The conditions not heing
fulfilled, they abandoned the project, and their names were vever
entered in the list of shareholders .Thus the execution creditor (a
bank) could not have lent money on their names, and was therefore,
in no respect led astray by the fact that their names were used without
their permission in the petition for incorporation. The promotors

' Brown v. Dominion Salvage Co., Q. B. 1801, 20 R, L.

Supreme Court quashed for want of jurisdiction, 20 Can. 8. C. R.

Quebec & Richmond Ry. Co. v. Dawson C, Ct.,, 1951, 1 L. C. R., 366; and Cook
stockholders, sec. 186; Massawippi Valley Ry. Co. v. Walker, 3 R. L., 450.

* Windsor Hotel Co. v. Lewis, supra; and see Windsor Hotel Co. v.
Murphy, supra.

Semble,~that a purchaser, subsequently to incorporation, of shares sub-
scribed prior to incorporation, and who has paid a call after his purchase, is
estopped from contesting the validity of the original subseription. Mac-
Dougall v. Union Nav. Co., Q. B. 1877, 21 L. C. J,, 63,

' Banque d'Hochelaga v. Murray, P. C. 1890, 13 L. N., 257; for a similar
case see Squires v. Brown, 22 How. Pr., 35, 47.
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had acquiesced in the withdrawal of the defendants, and at a later
period formally approved thereof, and, from the time of their sever- 1
ance from the project, the defendants ceased to be considered or even ‘

reputed to be subseribers to the undertaking. They were never noti-
fied of any further proceedings, nor were they ever required to pay

any call. They took no part in any further proceedings and their |
names were never entered in the stock ledger, nor in any book pur-
porting to be kept in conformity with the governing statute. Their
Lordships were of the opinion that the names of the defendants were |
fraudulently inserted in the petition for the letters patent, without b
their sanetion or authority

ind that the solemn declaration of one,
Gerhard Lomer, verifying the petition, was false. There was, there-
fore, no ground for making them liable except the statements in the
letters patent.  In the progress of the defendant’s suit, they had
moved the Attorney-General to file an information against the com-
pany in order to have the letters patent declared fraudulent, null and
void. The Attorney-General filed the information alleging amongst
other things, that the said letters patent had been obtained by fraudu-
lently suggesting that the defendants and others had petitioned for
the grant of the same, and were desirous that the same should be
granted, and alleging that the defendants had represented that they
could not adequately defend themselves without the benefit of a scire
facias; and prayed that a writ of scire facias should issue and be made

known to the company, the liquidator who was appointed to wind up

the company, and to the execution creditor, ordering them and each
of them to appear and shew anything which they or either or any of
them might have or know why the letters patent should not be declared
fraudulent, null and void, at least in so far as the said defendants were
concerned; and further that the Court being more surely informed of
all the premises should then declare by the judgment to be rendered
on the information that the letters patent were frandulent, null and
void, at least in so far as the said defendants were concerned.

Their Lordships declared that the letters patent must be entirely
annulled and not only as to the defendants; and that the letters patent
being annulled, there is an end to the action at the suit of the execu-
tion creditor and of the interveners, the liquidators, against the defen-
dants as shareholders in the incorporated company.

It is to be noted in this case that the judge of the Superior Court
held that as the defendants had signed an unconditional agreement to
form a company and to take a specified number of shares therein,
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parol evidence could not be adduced to prove that the formation of the
company was conditional upon the granting of a subsidy by the Gov-
ernment, and that as this agreement had been left in the hands of the
chief promotor, who had used it fraudulently for the purpose of
obtaining the letters patent, knowing that the parties thereto had
retired from the scheme owing to the failure to secure the Govern-
ment subsidy, the signatories must be held responsible for the acts of
the promotor whom they constituted their agent; and notice of the

issue of the letters patent having been made publie in their names,

they shonld have taken some method of making known in an equally
public manner their repudiation of the letters patent.!

But when an agreement of this kind is made the basis of a fraudn-
lent application for letters patent, there could be little doubt that in
attacking the letters patent s frandulent, all evidence is admissible
to that end, which will throw any light upon how the letters patent
were obtained, for the Quebee Code of Civil Procedure expressly pro-
vides* that they may be declared null and be repealed by the Superior
Court :—(1) when such letters patent were obtained by means of
some frandulent suggestion, or (2) where they have been granted by
mistake or in ignorance of some material fact.

Two other points of importance were confirmed in this case, The
first being that the defendant can move the Attorney-General to
obtain a writ of scire facias for the purpose of defeating the plain-
tifl’s aetion against him.  Secondly, that the liquidator of an insolvent
company is entitled to intervene in an action by a creditor against a
shareholder of such company for unpaid calls.

25. Subscription before incorporation must be ratified to bind
subscriber.—In an Ontario case,® where the alleged contributory
signed the stock book before the incorporation of the company, and
the shares were allotted to him after the incorporation, and there was
no proof of formal notice of allotment, though correspondence had
passed between the alleged contributory and the secretary of the com-
pany, in which the latter insisted that the former was a shareholder,
it was held on appeal, confirming the decision of the Master in Ordin-
ary, and following an earlier Ontario case,* that subscription was of
' M. L. R, 2 8. C, 201, sub. nom. Banque d'Hochelaga v. Garth,

* Art, 1007,

* In re Rosedale Pressed Brick, etc., Co.; Foster's case, 19 Can. L. T.
(1899), 311,

* Tilsonberg Mfg. Co. v. Goodrich, 8 O. R., 565.
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no avail unless there was a subsequent ratification, and in the absence
of such the alleged contributory was not a shareholder by estoppel. [

Similar decigions have been rendered in Quebee?

26. Subscription when amount required by the charter has not |
been paid or disposed of.—The statute or charter creating a company
often preseribes that each subseriber to the capital stock shall, at the

time of subseribing, pay to the corporation a fixed sum or & specified
proportion of the subscription. These statutes vary somewhat in their
provisions, some declaring the subseription to be void unless the per-
centage is paid, others merely prescribing that it shall be paid. An
examination of the cases shews that each case is decided upon the
particular language of the governing statute. But unless the statute
states precisely that where the percentage is not paid the subseription
shall be invalid, the subseriber will generally be held liable as a con-
tributory.?

Where the statute provides that ““ no subseription to stock shall
be legal or valid until ten per cenfum shall have been actually and
bond fide paid thereon into one or more of the chartered banks of this
province, to be designated by the directors, and not to be withdrawn
therefrom except for the purposes of the company,” a subseriber who
has paid nothing on his stock will not be held liable as a contributory.?
Especially is this the case when such a statutory enactment is pro-
ceeded by the provision that the persons named in the charter and
those to be associated with them are only to become a body corporate
after having complied with the requirements of the act as to the sub-
seription of stock.*

But under the above statutory provisions it has been held that
where the subscriber gave to the manager of the company a power of
attorney to subseribe for him ten shares in the company, such power

of attorney containing these words “ and I herewith enclose ten per

cent. thereof, and ratify and confirm all that my said attorney may
do by virtue thereof ;” and where the ten per cent. was not, in faet,

! Union Nav, Co. v. Couillard, 21 L. C. J,, 71; Q. B, 1877; Rascony v. Union
Nav. Co., 24 L. C. J., 183, Q. B. 1878; see also suprq.

* Denison v. Leslie, 3 Ont. A. R., 536; In re Central Bank; Bain's case;
Nasmith's case, 8 Can. L. T., 389; East Gloucestershire Ry. Co. v. Bartholo-
mew, L. R. 3 Ex, 15; Purdy's case, 16 W. R., 660; McEwen v. West L. W.
Co., L. R. 6 Ch,, 655 ; see Ante chapter on Subscription to shares—conditions
precedent.

* Re Standard Fire Ins. Co,, 12 Ont. A, R., 486, * Ibid,
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enclosed, but the amount was placed to the credit of the subseriber
in the books of the company, and a certificate of stock issued to him
which he held for several years; the company having failed, it was
held, in proceedings to have the subscriber placed on the list of con-
tributories, in which proceedings he gave evidence to the effect that
the sum to his credit was for professional services to the company, he
having been appointed a local solicitor, and there had been an arrange-
ment that his stock was to be paid for by such services; that he was
rightly placed on the list of contributories.! Where a statute pro-
vided that no subseription to stock shall be valid, unless ten per cent.
shall have been paid thereon within five days after subscription, and
an amending statute provided that all subseriptions of stock shall be
valid on which ten per cent. shall have been actually and bond fide
paid, it has been held that a person who subscribed before the amend-
ing act, but who did not, within the five days following his subserip-
tion pay ten per cent. thereon would nevertheless be held liable as a
shareholder upon payment afterwards of the ten per cent.2—See also
on this point chapter on Shareholders.

27. Defence of insufficiency of subscribed capital—Acquiescence
~—Intervention of Attorney-General.—It has already been pointed out?®
that a company is justified in starting business before the whole of the

capital stock has been subseribed, unless otherwise provided by its
charter.

Most of our Companies’ Acts require that one-half of the pro-
posed capital of a company to be incorporated thereunder must be
subseribed for and ten per cent. paid up before the letters patent will
be granted. Others do not require this as a condition precedent to
the granting of the letters patent, but require that the petition to the
Lieutenant-Governor must state the amount of stock taken by each
applicant, and also the amount, if any, paid in upon the stock of each
applicant.* The object of this latter requirement is to enable the
Government to form an opinion whether or not the amount of capital
provided, and the amount proposed to be paid in before the chartert is
granted, is adequate to the object and purpose of the incorporation,

! Caston's case, 12 Can. 8. C. R., 644,

* Port Dover & Lake Huron Ry. Co. v. Grey, 36 U. C. Q. B., 425,

* Chapter on Capital Stock.

* See Manitoba Act, sec. 7 (a) R. 8. M., ch. 25, and B. C. Act, R. 8. B. C,,
ch. 44, sec. 11,
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and sufficient to justify the Government in granting letters patent, to
which, when granted, such extensive power is annexed by the Statute,!
Under the act the lettess patent shall not be held void or voidable by
any irregularity in respect of any matter preliminary to the issue of
the letters patent, and these are conclusive evidence that all the
requirements of the Aect, including the payment of the ten per cent.,
have been fulfilled, and the company thereby becomes completely
formed and constituted, with full powers of exercising all the fune
tions of an incorporated company,* which includes the making and
enforcement of calls on the capital subscribed. Under these circum-
stances the defence of insufficiency of subscribed capital ecould not
possibly avail the defendant, because the effect of letters patent so
issued is the same as if a special act provided that it should be com
petent for the company to go into complete operation, to make calls
and sue therefor, whenever such proportion of capital is subscribed
as by the letters patent is recited as being subseribed before their
issue.?

The foregoing is not applicable to cases under those acts, such
as the old British Columbia Aet of 1890, under which companies are
incorporated by certificate of the registrar of companies without any
requirements making known the amount of stock taken, and the
amounts paid thereon.* In such cases, where the articles of associa
tion do not require that a certain amount shall be subseribed before
commencing business, it would be no answer to an action for calls by
the liquidator, that only a small or even an insignificant amount of the
shares have been taken up,® for funds may be needed to enable the
company to commence operations, A subseriber will be specially
liable where he was one of the original incorporators or signers of the
memorandum of ‘association, or deed.® Even if the defence existed
it would be considered as waived by the subseriber participating as a

' See Per Gwynne, J,, in Lake Superior Nav, Co. v. Morrison, 22 U. C.
C. P, at p. 223, and see sec. 6 Dom. Act, R. 8. C,, ch. 119,

* Becs. 24, 68, 78 Dom. Act, R. 8. C., ch. 119

* See Per Gwynne, J,, in Lake Superior Nav. Co. v. Morrison, 22 U. C
C. P, at pp. 224, 2265.

* Under the present British Columbia Act, the memorandum of associa-
tion of a company limited by shares, which is flled with the Registrar, must
show the number of shares taken by each subscriber, R.8.B.C., ch. 44, sec. 11.

* Ornamental Pyrographic Co. v. Brown, 2 H. & C,, 64 ; McDougall v.
Jersey Hotel Co., 2 Hem. & M., 528; Lyon’'s case, 35 Beav., 646,

* Watts v. Balter, 10 C. B, 477.
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shareholder and committee-man for several months,' on acting as
director.* The subscriber always has this course open to him if the
directors are about to proceed with an entirely inadequate subscribed
capital, he may apply to have his name removed from the subscription
list.®

The fact that the capital stock of a company has not been wholly
subscribed is not a defence to an action by the company against a
shareholder for ealls on shares subseribed for by him.*

Where a Special Act, incorporating a company, enacts that the
company shall not commence operations until a certain amount of its
capital stock has been subseribed and a certain amount paid thereon,
this would not prevent calls being made on stock subsedibed for, nor

prevent the board of provisional directors, created by the Aet, from

doing any acts for and in the name of the company, within their
power, so long as such acts fall short of what may properly be termed
“ commencing operations,” even although the amount of stock
required by the Act has not been subseribed, nor the requisite amount
thereof paid in, the power to issue shares and make calls being com-
plete from thc date of incowporation. The subseription and payment
called for by the Act are not a condition precedent to the creation of
a body corporate, but are merely a limitation upon the power of the
company to commence operations until the prerequisite is complied
with.?

If such a company should start business or commence operations
without the required amount of capital being subseribed and paid in
thereon, this might be a ground for forfeiture of the charter.®

But where the act of incorporation fixes a delay within which a
certain amount of capital stock must be subseribed for and a certain
percentage thereof deposited before a meeting of shareholders could be
called to elect directors or to otherwise proceed with the organization

! Sharpley v. Louth & E. C. Ry. Co,, L. R,, 2 Ch. Div., 663.

* Hagar v. Cleveland, 36 Md., 476; and see Lake Superior Nav. Co. v.
Morrison, 22 U. C. C. P,, p. 217,

* Elder v. New Zealand Land Co., 30 L.T., 285; and see Brown v. Dominion
Salvage Co., Q. B. 1891, 24 R. L,. 557; Cass v. Ottawa Agricultural Ins. Co,
22 Grant's Chy., 512; Howland v, McNab, 8 Grant’s Ch., 47.

* Rasconey Woollen, ete., Co. v. Desmarais, Ct. of Rev, 1886, M, L. R. 2
8. C,, 381,

® N. Sydney Mining, ete., Co. v. Greener, 1898, 31 N. 8. R., 41, 50, 51.

* Dom. Wrecking & Salvage Co. v. Atty-Gen. of Can., 21 Can. 8. C. R.,
72, 84, 86.
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of the company, this is a condition precedent to the organization, and
if the delay expires without such subscription and deposit having been

accomplished, the powers of the provisional directors lapse, the cor-

poration becomes effete ;' and a subscriber for shares in such a com-
pany, on being sued for the amount of his subsc npnnn-l, could plead
this as a defence ;*

and especially if he had lost no time in repudiating
the acts of the directors in proceeding to commence business.® See
also remarks and decisions at p. 232,

He could also at least, in the Province of Quebec, secure the
intervention of the Attormmey-General to have the charter declared for-
feited, and avail himself of the forfeiture as a defence to the action.*

28, Forfeiture of charter as a defence against company creditors.

To what extent the forfeiture would avail a shareholder as a valid
defence against the creditors of the company, appears to some extent
in the dicta of the judges in the Supreme Court case of Dominion
Salvage Co.v. The Atty-General.® Gwynne,

, vigorously dissented
from the majority of the court on the ground that a winding-up order
having been granted, to subsequently declare the forfeiture of the
charter, on the ground that it had lapsed, would do infinite mischief
and injustice to parties who (during the two years that the company
did de facto carry on the operations for which they were incorporated),
became creditors of the company in the bond fide belief that they had
de ju/r the existence which de facto they z||'[uu|rm‘ to have. In
his opinion all parties interested should be remitted to the proceed-
ings in liquidation instituted under the Winding-up Act where the
rights of all parties having a just claim to exemption from liability
to contribute to the payment of the debts of the company can be pro
tected.® The majority of the court through Taschereaun, J., held
otherwise, and cited Banque d"Hochelaga v. Murray” to the effect that
though the company whose charter was impeached was in liquidation
under a winding-up order anterior to the Attorney-General’s informa-
tion, yet the Privy Council granted its conclusions. In the United

' Ibid; Brown v, Dom, Salvage, ete., Co., Q. B. 1891, 20 R. L., b657.

* Brown v. Dom. Salvage, ete., Co., supra ; Dom. Wrecking, ete., Co, v
Atty-Gen. of Can., supra.

¥ Ibid.

¢ Banque d'Hocshelaga v. Murray, P. C. 18080, 13 L. N,, 267; and see
Dominion Salvage & Wrecking Co. v. Atty-General of Canada, 21 Can. 8. C.
R., 72; Atty-Gen. v. Bergen, 20 N. 8. R., 135.
* Supra. * Ibid, at p. 98.

" 15 App. Cas., 414
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States it seems to be undoubted that where a corporation has been
ousted by a judgment in quo warranto proceedings, this does not affect
the right of its creditors nor the liability of its stockholders, in respect
of its debts contracted prior to the judgment of ouster, though it may
lead to a different procedure to enforce that liability.!

29. Defence of non-subscription as required by charter at common
law.—In regard to companies incorporated by special Act of Parlia-
ment, it would appear that outside of the Province of Quebec, the
common law would be applicable to their dissolution.? At common
law, an Act of Parliament incorporating a company cannot be declared
forfeited, annulled, set aside or repealed except by the same Parlia-
ment which passed it.* Under these circumstances it would appear
not to be a good plea for a defendant subscriber to set up that the
required capital had not been subseribed nor the business commenced
within the delay required by the act of incorporation.*

30. Extinguishment of franchise by non-user or abuse—Special
provision as to railway companies—Creditors’ rights.—Ordinarily a
franchise is not extinguished by reason of non-user or abuse; but such
non-user or abuse will enable the parliament granting the franchise
to either declare it forfeited or to pass a new act recognizing the con-
tinued existence of the corporation.® Under the Dominion Com-
panies’ Act relating to companies incorporated by letters patent, the
charter of the company becomes forfeited by non-user during three
consecutive years, or if the company does not go into actual operation
within three years after it is granted.® The Courts in England have
ocecasionally suspended thein judgment in cases where parties are sued
under an Act of Parliament, when they saw reason to apprehend that
the judgment which they would be bound to pronounce, might ocea-
sion extensive hardship or inconvenience, which the Legislature would

' Thompson Corporations, sec. 3686, citing Rowland's v. Meader Furni-
ture Co., 38 Ohio St., 269.

* See arguments of counsel in Dominion Salvage & Wrecking Co. v. The
Atty-General of Canada, 21 Can. 8. C, R,, 72,

* Ibid; see Lindley Comp. (5th Edit.), p. 609 ; Canada Car & Manufac-
turing Co. v. Harris, 24 U. C. C. P., 380.

* Port Dover & Lake Huron Ry. Co. v. Gray, 36 U. C. Q. B, 425.

* Toronto & Lake Huron Ry. Co. v. Crookshank, 4 U. C. Q. B, 309; Matter
of New York Elevated Ry. Co., 70 N. Y., 337, 338; Marmora Foundry Co. v.
Murney, 1 U.C.C. P, 29.
* R. 8. C, ch. 119, sec. 83.

o
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most probably interpose to prevent, if an opportunity were afforded
to them for that purpose.!

Our railway acts invariably provide that if the construction of
the railway is not commenced and a certain amount of the capital
stock is not expended thereon within a certain time after the passing
of the Act authorizing the construction of the railway; or if the rail-
way

is not finished and put in operation in so many years from the
passing of such Act, then the powers granted by these Acts shall cease
and be null and void as respects so much of the railway as then remains
uncompleted.® It has been held that the cessation of a railway com
pany by non-performance of the conditions of its charter within the
time specified, does not extingnish its liability or that of its stock-
holders to pay the debts contracted during its existence.” Whatever
may be that state of disorganization into which a company has fallen,
the creditors are entitled to exercise their rights against it and the
ghareholders,*  And where an Act of the Legislature has become for
feited by a non-fulfilment of some of its conditions, the Legislature
may waive the forfeiture, and by special enactment continue the
existence of the Act.®

31. Defence of “ultra vires” issue of stock by companly—
Estoppel.—The Supreme Court case of Page v. Austin® has decided
that the subscriber to shares in a company, the issue of which was
wholly ultra vires of the company, as, for instance, where tue capital
stock is increased by the issue of new shares before the statutory con
dition precedent has been complied with, is not liable thereon to an
execution ereditor proceeding by way of scire facias against him; and
he is not estopped by the mere fact of having received transfers of
certificates of stock from questioning the legality of the issue of such
stock. This decision was followed by the Ontario Court of Appeal

' Toronto & Lake Huron Ry. Co. v. Crookshank, 4 U. C. Q. B, at p. 313,

per Robinson ,C.J.
Dom. Ry. Act, 1888, sec. 89; R. 8. 0., ch. 207, sec. 44 (5); R. 8. Q., art.

5176 (3); R. 8. M,, ch, 130, sec. 124; N. B, 1891, ch, 18, sec. 85 (5); R. 8. N. 8.,
ch. 63, sec. 27 (6).

' Ray v. Blair, 12 U. C .C. P,, 257,

¢ Hughes v. Cie de Villas de Cap Gibraltar, C. R. 1889, 34 L. C. J., 24,
confirming 8. C. 1889, M. L. R, 6 8. C,, 120; Port Dover & Lake Huron Ry.
Co. v. Grey, 36 U. C. Q. B,, 425.
* Toronto & Lake Huron Railroad Co. v. Crookshank, 4 U. C. Q. B, 309.
* 10 Can. 8. C. R, 182,

16
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in Re Ontario Express and Transportation Co.,' and was held to apply
to the winding-up proceedings where it was sought to make the sub-
scriber a contributory.

Hagarty, C.J.0., remarked in this case at p. 654 that the court
was bound by Page v. Austin (supra), and continued, “ I have always
entertained the strongest opinion that where the rights and claims of
creditors are involved, no person teking shares can be heard secking
to escape liability on account of irregularities in the issue of the stock,
or the neglect of some preseribed formalities, so long as the issue or
creation of the stock was substantially lawful and authorized by
charter.”

32. Defence of irregularity in by-law on which calls are based.
—The Supreme Court, however, in the case of Knight v. Whitfield,?
which was decided on the ground that no regular call had been made,
nevertheless expressed the opinion (per Fournier and Henry, Judges)
that an irregularity in the by-law, upon which an application for sup-
plementary letters patent was based, would be sufficient to relieve the
shareholders from liability for calls made under that by-law. It did
not appear from the books of the company that the by-law had been

approved by two-thirds of the shareholders at the general meeting
called to ratify the same. The opinion of the Court would seem to
be that any shareholder might plead this irregularity when sued by
the liquidator of the company for calls on shares upon the new! stock.

33. Purchase of shares at a discount in good faith and without
notice—Estoppel—Directors’ liability for such issue—Remedy.—
Where shares are acquired in good faith as fully paid up, without any
notice from the transferor that they are not so, the holder will not be
liable to the ereditors of the company for the amount unpaid,* and

! 21 Ont. A .R., 646, and see Knight v. Whitfield, Supreme Ct., 1885, Cas-
sel's Dig., 2nd Edit,, p. 187,

* 1885, Cassel’'s Digest, 2nd Edit., p. 187.

* Certain shares in a company incorporated by letters patent, issued under
27 & 28 Vic., ch, 23, were alloted, by a resolution passed at a special general
meeting of the shareholders, to themselves, in proportion to the number of
shares held by them at that time, at 40 per cent. discount, deducted from
their nominal value, and scrip issued for them as fully paid up. G., under
this arrangement, was alloted nine shares, which were subsequently assigned
to the appellant for value as fully paid up. Appellant enquired of the Secre-
tary of the company, who also informed him that they were fully paid-up
shares, and he accepted them in good faith as such, and about a year after-




LIABILITY OF SHAREHOLDERS. 243

certainly he cannot be compelled to contribute the difference at the
instance of another shareholder! And the representation in the
certificate that the shares are fully paid up will be a good plea to an
action by the company, even when the shares are still held by the
original allottee, though it may not be held conclusive evidence of
the statement.*

‘Where, however, shares have been illegally issued below par, the
holder of these shares, who acquired them with knowledge of the
facts, is not thereby relieved from liability for calls for the unpaid
balances of their par value;* and he might be called upon to contri-
bute a sufficient amount to adjust the rights of all the company’s
contributories infer se.*

If the shares are taken in the course of business for valuable con-
eideration, the burden of proof lies upon the person who asserts that
he who took the shares had notice that they were not actually paid
up.®  But under the English Companies’ Act of 1898 it has been
held that relief may be refused the purchaser of such shares when
placed on the list of contributories on the ground of matter of preju-
dice, although it does not amount to bad faith or gross negligence or
illegal conduct on the part of the applicant for relief.® The directors
who issue such shares are guilty of a breach of trust, and the share-
holder who takes them with notice of the real facts is a participator in
such breach of trust, and may be made jointly liable with the directors

wards became a director in the company. The shares appeared as fully
paid up on the certificates of transfer, whilst on each counterfoil in the share
book the amount mentioned was * Shares, two, at $300=$600,"

Held,—reversing the judgment of the Court of Appeal for Ontario (1 Ont.
A. R, 1), that a person purchasing shares in good faith, without notice, from
an original shareholder under 27 & 28 Vic., ch. 23, as shares fully paid up, is
not liable to an execution creditor of the company whose execution has been
returned nulla bona, for the amount unpaid upon the shares (The Chief Jus-
tice apd Ritchie, J., dissenting), McCraken v. Mclntyre, 1 Can. 8. C. R., 479
(1877); Blumenthal v. Ford [1897], A. C., 156; N. W. Electric Co. v. Walsh
(1898), 20 Can. 8. C. R., at pp. 650 & 651. And see in re The Building Estates
Brickflelds Company, Parbury's case, 65 L, J. R. (N, 8.), 104,

! Fraser River Mining, etc., Co. v. Crockett, 5 B. C. L. R., 82,

* North-West Electric Co. v. Walsh (1898), 20 Can. 8. C. R., at p. 50.

* Ibid, at pp. 43, 44, 50, 51.

¢ Welton v. Saffery [1897], A. C. ,209; N. W, Electrict Co. v. Walsh, supra.
Burkinshaw v. Nicholls, 8 App. Cas., 1004, :
In re Roxburghe Press, Spiers & Bevans' Case [1899], W. N., 1 (1) ;
[1899], 1 Ch,, 210,

“
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therefor.! The remedy is the usual equitable remedy in such cases,
of a decree for the restoration of the shaves illegally alienated, or of
their value in the event of their having passed into the hands of a
bona fide purchaser without notice.* This remedy can be enforced
by a suit in the name of the company and, in the case of a winding-up
under the English Companies” Act, by the offieial liquidator suing in
the name of the company. It cannot, however, be made available
by a judgment ereditor against a holder of shares improperly issued
as paid up by treating such shares as unpaid and making the holder
thereof liable thereon under see. 55 of the Dominion Companies’
Act?

34. Liability of holder of shares, issued as paid up for promotion
services, —Under the old Ontario Joint Stock Companies’ Aet,* it has
been held that where a person joins in the petition of incorporation,

' Per Strong, J., in Page v. Austin, 10 Can. 8. C. R,, at p. 149,

N., a director and shareholder of a railway company, agreed to lend the
company $100,000, taking among other securities for the loan 168 shares held
by B., which were to be paild up. B. owned 188 shares on which he had paid
an amount equal to 40 per cent. of their value, but being unable to pay the
balance the directors of the company agreed to treat the sum paid as pay-
ment in full for 75 of the 188 shares, and B. consented to transfer that num-
ber to N. as fully paid up. N. agreed to this and B. signed a transfer which
was entered in the books of the company. There was no formal resolution
by the board of directors authorizing the appropriation of the money paid
by B.

A judgment creditor of the railway company whose writ of execution
had been returned nwila bona brought an action against N. for payment of his
debt, claiming that only 40 per cent, had been paid on the 75 shares and that
the remaining 60 per cent. was still due the company thereon. A judgment
in favor of N. was afirmed by the Divisional Court (20 O. R., 86), but reversed
by the Court of Appeal (18 Ont. A. R., 668), on the ground that the appro-
priation by the directors of the money paid by B. was invalid for want of &
formal resolution authorizing it.

Held, reversing the judgment of the Court of Appeal, Gwynne, J., dis
senting, that the company having got the benefit of the loan by N., were
estopped from disputing the application of the money paid by B. in such a
way as to constitute N. the holder of the 75 shares upon the security of which
the loan was made and creditors, not having been prejudiced, are bound in
the same way; and the transaction being binding between B. and the com-
pany, and not objectionable as regards creditors, N. could accept the 75 shares
in lieu of the 168 he was entitled to. Neelon v. Town of Thorold, Supreme
Court 1893, 22 Can. 8. C. R., 390.

* Carling’s case, 1 Ch. Div., 115.

* Per Strong, J., in Page v. Austin, 10 Can. 8. C. R., at p. 150.

* R. 8. 0. 1887, ch. 157, now repealed and replaced by R. 8. O. 1897, ch. 191.
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wherein he appears as having taken a certain number of shares, but
there is no statement therein as to whether the amount paid on the
shares is in cash or transfer of property, or how otherwise, such person
hould be held liable upon the winding-up of the company at least
for the number of shares voted to him by resolution of the directors,
and probably for the full number of shares mentioned in the petition,
and this although the shares were issued as paid up in pursuance of a
resolution of the directors, confirmed subsequently to incorporation,
whereby such person was to be paid for services, rendered in connec-
tion with the formation of the company, in paid-up stock.!

It was argued in this case that there was no section in the old
Ontario Act corresponding to sec. 27 of the Dominion Companies’
Act or sec. 25 of the English Act of 1867. These sections require
payment of the whole amount of the shares in cash. It would appear
that anything which amounts to what would be in law sufficient evi-
dence to support a plea of payment would be a payment in cash within
the meaning of these sections;* as it is a rule of law that in every
case where a transaction resolves itself into paying money by A to
B, and then handing it back again by B to A, if the parties meet
together and agree to set one demand against the other, they need
not go through the form and ceremony of handing the money back

! Re Collingwood Dry Dock Ship Building & Foundry Co., Weddell's
case, 20 O. R., 107. The principal sections of the old Ontario Act cited by
the Court in support of its judgment in this case were :—Sub-sec. 2 of sec.
7 :=" The petition must state the facts required to be set forth in the notice
(required to be published in the Gazette of the intention to apply for letters
patent), and must furthor state the amount of stock taken by each applicant
and also the amount, if any, paid in on the stock of each applicant. (Appli-
cant declared in his petition, on which the letters patent were issued, that he
had taken 200 shares of the capital stock.) Sub-sec. 3: “The petition must also
state whether the amount is pald in cash, or by transfer of property, or how
otherwise.” Sub-sec. 4 :—In case the petition is not signed by all the share-
holders, whose names are proposed to be inserted in the letters patent, it
shall be accompanied by a memorandum of association signed by all the
persons whose names are to be so inserted, or by their attorneys, lawfully
authorized in writing, and such memorandum shall contain the particulars
required by the next preceding section.” Sec. 43:—No by-law for the allot-
ment or sale of stock at any greater discount or at any less premium than
what has been previously authorized at a general meeting . . . shall be
valid or acted upon until the same has been confirmed at a general meeting.

* Spargo's Case, L. R., 8 Ch,, per Mellish, L. J., at p. 411, and James, L.J.,
at p. 412,
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wards and forwards;' so if ‘a sum of money were actually due and
owing by the company to a person for promotion or other services
rendered by the latter, and payment of which sum could be enforced
by an action at law, it would seem to be legal for the company to
allot and for the promotor to take fully paid-up shares to the extent
of the amount owing him by the company, or in other words, to set-
off the company’s indebtedness against the amount payable upon the
shares. But if his claim for such services were not so owing him by
the company, he could not take the shares without incurring liability
to pay their nominal value unless under a written contract duly filed
with the Secretary of State as required by section 27 of the Dominion
Companies’ Act.

35. Prospectus as proof of agreement by directors to take shares.
—But where the prospectus of a company, approved and issued by
the directors after the registration of the company, and inviting sub-
seriptions for the preference shares and debenture capital, stated that
the directors would take all the ordinary shares which were not taken
by the vendors to the company. The vendors (who were two of the
directors) and others took all the ordinary shares except 367. No
ordinary shares were ever allotted to any of the other directors, and
none of these directors was ever placed on the register of shareholders
in respect of any ordinary shares. In the winding-up of the com-
pany, there being no evidence, except the prospectus, of any agree-
ment between the company and one of the non-vendor directors that
he should take any ordinary shares; it was held that the prospectus
was not satisfactory proof of an agreement binding the company to
allot and the director to aceept such shares, and that he was not liable
in respect of any ordinary shares, either on the ground of agreement
or on the ground of estoppel.?

36. Compromise—Release of shareholder by company.—It has
already been shown that in the case of a bond fide compromise between
the corporation and the shareholder of a disputed claim, the share-
holder will be released from all liability.* But a company cannot
release a shareholder from his obligation to pay to the prejudice of its

' Ibid, per Mellish, L. J., at p. 414. See also CuarTErR V.—CArITAL
STOCK, Issue cf shares at a discount, supra, p. 69.

* In re Moore Bros. & Co., C. A. [1809], W. N. 18 (5); [1899], 1 Ch.,, 627,
reversing decision of Wright, J. [1898], W. N,, 71.

* Supra, p. 106.
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creditors, except by fair and honest dealing and for a valuable con-
sideration.! In Quebec where a joint stock company sold off its whole
stock and effects, and by resolution discharged its shareholders of the
payment of the ten per cent. still due on its stock, it was held, that on
an attachment against a shareholder then in arrears, he might be con-
demned to pay the balance go due on his stock to a judgment creditor
of the company.? He would also be placed on the list of contribu-
tories on the winding up of the company.® It has been decided under
the English Companies’ Act that after a winding-up order has been
made against a company, an alleged contributory can file his contract
with the company that the shares he subseribed for should be con-
sidered as fully paid up.*

37. Defence of conditional subscription and non-compliance with
condition by company.—The question whether a shareholder can
escape liability to the creditors of a company on the ground that it has
not complied with the conditions of the subscription to its shares,
depends upon whether both parties have assented to the agreement,
whether the parties representing the company could bind it, whether
the condition is precedent or subsequent, and whether it has been
waived.® Apart from the difficulty of admitting parol testimony to
prove a subscription to stock to be conditional, where the subscription
is unconditional on its face, there are other reasons why a condition,
in order to be valid, should be expressed in the subseription and mot
by a secret qualification. Where the subscription appears on its face
to be conditional, no person could complain that he was induced to
contract with the company upon the faith of the defendant’s sub-
scription being unconditional. But if a secret condition were to be
read into the subseription it would constitute a fraud upon such
person.®

As an example of a subseription upon a condition precedent to
the eubseriber becoming a shareholder, may be cited the case of sub-

' Bawyer v, Hoag, 17 Wall (U, 8.), 610 ; Common v. McArthur, 29 Can,
8. C. R,, 239; supra, p. 106,

* Dancase v. Richards, Q. B. Quebec, 5 Sept., 1876, Ramsay's Appeal
cases, p. 166,

* Common v, McArthur, 29 Can. 8. C. R., 239.

* In re May's Metal, etc,, Syndicate [1898], W. N., 159,

* See Lindley Comp., pp. 17, 778.

* Port Dover & Lake Huron Ry. Co. v. Grey, 36 U. C. Q. B, at pp. 437,
488; National Ins, Co. v. Hatton, Q. B. 1879, 24 L. C.. J., 26.

i
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geription to shares in a railway company on condition that the road
be located in a certain direction.' Until the fulfilment of the condi-
tion imposed no action at law would lie in favor of the railway com-
pany as against the subseriber.? If the road is located so near to the
place indicated in the agreement as to substantially fulfil the condi-
tion, before the offer is withdrawn, the subseriber will become bound
as a member of the company and vested with all the rights and obliga-
tions attaching to that position.®

An Act incorporating a railway company provided that its
capital stock should be applied first to the payment 'of necessary
expenses and disbnrsements (whether incurred before or after the
passing of the Act)'in connection with the organization, making of
plans, ete. ; and that all the remainder of such money should be
applied to working, equipping and maintaining 'the road and its
branches and the purposes of its charter; and one F. subscribed for
shares by a writing stating that they were for the special purpose of
constructing a certain branch of the company’s line, and that he
agreed to pay the par value thereof in such manner and time as called
for under the terms of the charter, the first call of 10 per cent. to be
paid on allotment.  Judgment having been obtained against the
company by a creditor, the latter asked leave to issue exeention against
F. for the amount of his shares. Teld, granting leave to execute,
that if F.’s subseription was legal, which the Court questioned, it was
one with a condition subsequent, which meant, at'most, a collateral
contract with the company, and could not be held to affect his position
in the company as a shareholder, as between himself and creditors.*

38. Defence of private agreement with him who solicited the sub-
scription—Parole evidence of prior agreement with company.—A com-

pany will not be bound by a private agreement between a subseriber
and those who solicited him to become a shareholder that he would
pay for his stock in supplies to the company ;* nor when the agreement
is to pay for stock in gervice;* nor when the agreement is made with

! Stanstead, Shefford & Chambly Ry. Co. v. Brigham, 17 L. C. R, 54;
Morawetz Corp., vol. 1, sec. 79,

* Rogers v. Laurin, Q. B. 1863, 13 L. C. J., 175.

* Stanstead, Shefford & Chambly Ry. Co. v. Brigham, 8. C. 1866, 17 L. C.
R., 64; Connecticut & Passumpsic Ry. Co. v. Comstock, 1 R, L., 589 (Q.B. 1870).

* Hamlilton v. The Stewiacke, etc., Co. & Fraser, 1897, 30 N. 8. R., 166, 170.

® Christin v. Union Nav. Co.; Ramsay's Digest, 391 (Q. B. 1882).

¢ Nat. Ins, Co. v. Hatton, 24 L. C. J,, 26 (Q. B. 1879), 2 L. N,, 238,
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a provisional director of a railway company, a chief promoter of the
company, on condition that the subscriber shall receive the contract
for building the road.!

A subscription for shares in a company is generally a contract
in writing, and therefore might not be proveable by parol evidence,
unless the writing has been lot or destroyed or cannot be produced
and until the absence of the original is accounted for. Nor can the
terms of the contract entered into by a subscriber be varied by parole
evidence of a special agreement or condition made prior to or con-
temporaneous with the subscription, unless it is intended to show fraud
or mistake.? This is also the law of Quebee,® and in that Province
this rule would also obtain even where there is a commencement of
proof in writing.*

39. Illegal acts by directors or irregularity in their appointment
no defence.—Illegal acts on the part of the directors of a company
cannot be set up in defence to an action for calls by liquidators or
assignees representing the ereditors of the company.® Directors are
in effect the agents or trustees of the shareholders, and the latter could
not plead by way of defence the laches of their agent with which' the
plaintiff is in no way connected. The irregularities in the nomination
or appointment of the directors of a railway company, incorporated
under a special charter, or in the time of holding its first meeting,
will not discharge the liability of the shareholders towards execution
creditors.® The special charter ereates a corporation absolutely, and
whatever irregularity exists first in the election of directors cannot

! Wilson v. Ginty, 3 Ont. A. R., 124; and see Jones v. Montreal Cotton
Co., Q. B, 1878, 24 L, C. J., 108; 1 L., N,, 450,

* Morawetz Corporations, sec. 77, and numerous cases there cited; Chris-
topher v. Noxon, 4 O. R., at p. 679; Coté v. Stadacona Fire Ins. Co., 6 Can.
8. C. R, 193; Redfield Rlys, sec. 48 (3); No. Sydney Mining, ete., Co. v.
Greener, 1898, 31 N. 8. R,, 41,

' Wilson v. Société de Construction de Soulanges, S. C. 1880, 3 L. N., 79;
Natlonal Ins. Co. v. Chevrier, 8. C. 1878, 1 L. N,, 591; Dick v. Canada Jute
Co., 1886, 8. C., 20 L. C. J., at p. 185; Banque d'Hochelaga v. Garth, 8, C. 1886,
M. L. R, 2 8. C,, 201; Jones v. Montreal Cotton Co., Q. B. 1878, 24 L. C. J.;
at p. 110; Cie de Nav. Union v. Christin, 8. C. 1878, 2 L. N., 27, confirmed in
Q. B. 1880, 3 L. N,, 59; Connecticut & Pasumpsic Ry. v. Comstock, 1 R. L.,
589 (Q. B.)

¢ Bury v. Murray, 24 Can. 8. C. R,, 7T,

* Ross v. Can. Agricultural Insur. Co,, 5 L. N., 23; Common v. McArthur,
29 Can. 8. C. R., 239, 245,

* Ryland v. Ostell, 8. C,, 1858, 2 L. C. J., 274,
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be tried in an action to recover the unpaid portion of a subseriber’s
shares; it is the latter’s business to test the validity of the election, at’
the time by mandamus.!

40. Non-allotment may not be a defence on an action for calls.—
It has been held by the Quebee Court of Review that an allotment of
stock is not necessary before instituting an action for calls against a
shareholder who has subseribed for a specific number of shares.?

41, Call not necessary to let in right of company creditor—Contra
with regard to assignee.—Whilst a company cannot usually maintain
an action against a shareholder without first making a call and giving
him notice thereof, yet, when the company becomes insolvent, it is
not necessary, to let in the right of an execution creditor to proceed
against a shareholder, or against his estate, that the call should have
been made.® But where assignees or receivers are appointed to wind
up a company under the provisions of an insolvent act, it would
appear that a call must be made in the usual manner by the assignee
or receiver before suit can be brought for the unpaid portion of a
share.* In winding-up proceedings under the Winding-up Aect® calls
are made by the court.

42, Application for relief after commencement of winding-up
proceedings.—It has already been shewn that while as against the
company the shareholder may be entitled to relief, if he comes in
reasonable time, and under proper circumstances to apply for it; lyet
if the company be wound up whether voluntarily® or by or under the
supervision of the Court,” orif it stop payment, and its directors issue
notices convening a meeting to pass resolutions for voluntary liquida-
tion® and the contest thus becomes one between the shareholders and
the creditors of the company, or between the shareholder and his co-

' Cockburn v. Tuttle, 8. C. 1858, 2 L. C. J., 285,

* Rascony Woollen, ete., Co. v. Desmarais (1886), M. L. R., 2 8. C,, 381.

* Cockburn v. Starnes, 8, C, 1857, 2 L., C. J,, 114; Smith v. Lynn, 3 U. C. E.
& A, at p. 208,

¢ Knight v. Whitfield, Supreme Ct., 16 Nov,, 1885, Cassel's Digest, 2nd
Edit., p. 187.

* R. 8. C,, ch. 129, sec. 49.

* Stone v. City & County Bank, 3 C. P. Div,, 282,

" Oakes v. Turquand, L. R,, 2 H. L., 825, 367.

* Muir v. Glasgow Bank, 4 App. Cas., 337.
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contributories as distinguished from the corporation,' this equity will
be lost.* And in England an application by a shareholder to be
relieved from liability on his shares on the ground of misrepresenta-
tion in an action or proceeding commenced after the presentation of a
wirding-up petition, but before the order for winding-up on that peti-
tion is made, has been refused.?

A winding-up order does not cause the company to cease to exist
as a corporate body. It is only when the affairs of the company are
wound up that it ceases to exist.* But the winding-up order entirely
alters the position of the parties.® The proceedings against the share-
holder under a winding up order is by one who represents creditors
as well as the company, and who consequently stands in a higher
right than a mere representative of the company.

43. Defence of secret representations of agent procuring the sub-
soription.—Outside the question of fraud, secret representations of
the agent or promoter procuring the subscription are not admissible
to vary its terms, where it is taken in writing, and consequently form
no defence by the shareholder to an action against ereditors.” But
if by such representations he subseribes for shares in a company
under the belief that he is taking shares in an entirely different one
of a somewhat similar name, no contract at all has been entered into
and the subseriber will be entitled to have his name removed from the
list of contributories although he may have taken no step before the
windingrup commenced to have it declared that he was under no
liu‘»ilit)‘."

44, Transfer and forfeiture as defences—Proof by creditor—
Proof of transfer.—The question of the transfer of shares is considered
in another chapter. But in dealing with the liability of shareholders
toward creditors of the company some distinetions may be more

clearly defined. In the Dominion Companies’ Act it is declared®

' Burgess case, 15 Ch. Div., 507. ‘ Buckley Comp., 6th Ed., 115,

' In re Gen. Railway Syndicate, Whiteley's case [1899], W. N., 34; [1899],
1 Ch,, 770; Kent v. Freehold, ete., Co. (1868), L. R. 3 Ch,, 493.

¢ Sec. 156 (2) R. 8. C,, ch. 129,

% See Common v. McArthur, 29 8. C. R., at p. 242,

¢ National Ins. Co. v. Chevrier, 8. C, 1878, 1 L. N,, 691 ; supra, p. 248 ;
Payson v. Withers, 5 Biss (U. 8.), 269.

' Baillie's Case [1898], 1 Ch., 110; Cundy v. Lindsay (1878), 3 App. Cas.,
459,
* Sec. 41, R. 8 .C,, ch. 119,
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that notwithstanding shares are declared forfeited for non-payment
of calls, the holder of such shares at the time of forfeiture shall con-
tinue liable to the then creditors of the company for the full amount
unpaid on such shares at the time of forfeiture, less any sums which
are subsequently received by the company in respeot thereof.

This clause, with the exception of the last part, appears in the
British Columbia Aet,' but does not appear in the Companies’ Clauses
Act nor in other Provincial Acts. The clause would appear to lend
some weight to the view that anyone retiring from the position of
shareholder, whether by forfeiture or transfer, would still retain his
liability to those creditors who contracted with the company, perhaps
on the strength of the name of such shareholder. This would appear
to be the general rule in the States, end is thus stated by Judge
Thompson in his work on Corporations® : “ Roundly stating the gov-
erning principle, it is that if the stockholder had made an out-and-out
bona fide transfer of his shaves, prior to the time when the corporation
contracted the particular debt, he is not liable to the creditor,” It
has also been thus held in the Province of Quebee,® but the contrary
view is taken in England, where it is held that the liability exists only
in regard to those who are shareholders at the time of the sheriff’s
return of nulla bona.*

Such a claim, if applicable, would recessarily apply only to the
case of an execution creditor who is suing the shareholder on an exe-
cution against the company returned nulla bona. For when the com-
pany is being wound up, it is no longer a question of a particular debt,
but the general indebtedness of the company, and, in that case the
transferon of shares, whose transfer has been accepted and duly
entered in the books of the company, would appear to be relieved of
all liability thereon. That this view should obtain both in the case
of an execution creditor as well as in a winding-up would appear to
be rendered clear by the Dominion Companies” Aet,® which provides

' R. 8. B. C,, ch. 44, First Schedule, Table A, sec. 21; see also sec. 60
of Act. :

* Sec. 3721; and see Tucker v. Gilman, 121 N, Y,, 189 (N. Y. Ct. of App.,
1890).

* Cockburn v. Beaudry, 8. C. 1858, 2 L. C. J., 283,

The fact that the plaintiff's debt accrued and was due whilst such shares
stood in defendant's name, will entitle plaintiff to recover, even though it
were proved that the defendant had transferred his shares (ibid).

* Nixon v. Brownlow, 3 H. & N., 686.

* R. 8. C,, ch. 119, sec. 49.
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that if the directors of a company allow a transfer of shares not fully
paid, to be made “to a person who is apparently of not sufficient
means to fully pay up such shares, the directors shall be jointly and
severally liable to the creditors of the company in the same manner
and to the same extent as the transferring sharcholder, but for such
transfer, would have been.”  1f the transferee were to 21l appearances
as good as the transferor the ereditors in general would have no sound
reason to complain. The intention of the Act would appear to place
upon the directors the burden and the risk of allowing doubtful
transfers,

The burden of proof would apparently be on the creditor who
alleged that he contracted with the company on the strength of cer-
tain names appearing on the stock book, for a person about to become
a creditor is not entitled to inspect the books of the company; it is
only those who are already shareholders or ereditors who are entitled
to that pri\‘i]t".:'(*.l

In a Quebec case it was held that verbal testimony of the secre-
tary of a company to the effect that it appeared by the books of the
company that the shares originally standing in the name of defendant
had been transferred before the institution of plaintiff’s action, who
sues as a creditor of the company to recover the amount unpaid on
such shares, is insuflicient to establish the fact of such transfer.® It
was there said that “ such evidence might do as between the company
and the defendant, but the transfer of stock eannot be proved in this
way as between the plaintiff, who is a stranger to the company and its
books, and the defendant.” It would appear from counsel’s argu-
ment in this case to be incumbent on the defendant to produce one or
other of the duplicate transfers and prove their absolute execution.

Private writings in the Province of Quebee have no date against
third persons but from the time of their registration, or from the death
of one of the subscribing parties or witnesses, or from the day that the
substance of the writing has been set forth in an authentic instru-
ment—the date may nevertheless be established against third persons
by legal proof.® This, however, does not apply to writings of a com-
mercial nature. Such writings are presumed to have been made on
the day they bear date, in the absence of proof to the contrary.*

! Sec. 44 R. 8. C,, ch, 119 (Dom. Comp. Act).

* Cockburn v, Beaudry, 8. C. 1858, 2 L. C. J., 283; see articles 1225, 1226,
C. Code Que.
' Art. 1225 C. Code Que. ¢ Art. 1226 C. Code Que.
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Whether the entries in a company’s books are commercial writings
would seem to depend upon whether the company is a commercial
one or not.  For instance, it has been held that a subscription to
shares in a railway company is not a commereial matter, but that in
the case of a trading company the subscription is a commercial mat-
ter.* Dut all the Companies” Acts now provide that the books of the
company shall be prima facie evidence of all facts purporting to be
therein stated, in any suit or proceeding against the company or
against any shareholder.?

All transfers of shares, except transfers made to or with the sane-
tion of the liquidators, under the authority of the Court, after the
commencement of the winding-up of the company, will be void.* And
it is also provided in the Winding-up Act® that if a shareholder has
transferred his shares under circumstances which do not, by law, free
him from liability in respect thereof, he shall be deemed a member of
the company for the purposes of the Act and shall be liable as a con-
tributory for the amount due on his shares.

It has already been pointed out® that a forfeiture which is eollu-
sive will not relieve the shareholder from liability as a contributory.
The powers given directors as to forfeiture is intended to be exer-
cised only when the circumstances of the shareholder render it expe-
dient in the interests of the company and cannot be employed for the
benefit of the shareholder.” In the Dominion Companies’ Act® it 1s
expressly provided that even a bond fide forfeiture will not relieve the
shareholder from liability for the full amount unpaid on the forfeited
shares to those who were creditors of the company at the time of for-
feiture, deducting any sums subsequently received by the company
in respect of such shares. The resolution declaring the forfeiture
must be acted upon in order to relieve the shareholder from liability
as such. Thus, on the 14th May, 1853, the directors of a company
passed a resolution, declaring that the shares mentioned in a schedule
intended to be annexed (but which was not annexed) to the resolution,

! Connecticut & Passumpsic Rivers Ry. Co. v. Comstock, Q. B. 1870, 1
R. L., 589, 605. .

* Christin v. Valois, Q. B. 1880, Per Dorion, C. J., 3 L. N, at p. 60.

' See sec. 47 R. 8. C,, ch. 119, Dom. Act; sec. 27 R. 8. C,, ch. 118, Comp.
Clauses Act.

4 Sec. 15 (2) Winding-up Act, R. 8. C,, ch. 129.

® Sec. 46 R, 8. C,, ch .129. ¢ Supra.

" Common v. McArthur, 29 Can. 8. C. R., 239.

* Sec. 41 R. 8. C,, ch. 119,
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and had become forfeited for non-payment of a call made on the pre-
vious 21st Jan., should be sold on the 20th June, unless previously
redeemed. The company had not afterwards treated defendant as a
shareholder, nor had he acted as such. The resolution for the sale
of the stock had not been acted on by the company, a statute having
passed before the day named for sale, making new provisions as to
forfeiture or abandonment of shares which had not been complied
with. It was held that the defendant was still liable as a shareholder.?

45. Defence of “ ultra vires” Acts.—It has also been pointed?
out that unless authorized by its charter or in the method indicated
in the general Act, a company cannot reduce its capital nor buy its
own shares, nor accept a remission of them from the shareholders,
such acts are ultra vires, and do not free the shareholders from lia-
bility towards creditors of the company.?

46. Defence of change of company name.—1t is no defence that,
after the defendant subseribed for the shares, the corporation changed
its name.*  Where the defendant was sued on his alleged subscrip-
tion to the capital stock of the “ National Express and Transportation
Company under the name of the National Express Co.,” and defended
on the ground that he subseribed only to the stock of the company
last named, it was held that the burden of proof was on the plaintiff
to show the legal identity of the two companies; and that the minutes
of the meetings of the subscribers to the company of which defendant
was a member, being properly identified, were admissible in evidence
against him, for the purpose of showing that, in the incorporation of
the second company, there was no material change or departure from
the character and purposes of the eorporation originally projected.’

In another case, to an action for calls alleged to be due by the
defendant to the Canada Car and Manufacturing Company, the defen-
dant pleaded on equitable grounds, that he subseribed for the shares
and became a shareholder in a company called “ The Canada Car
Company,” incorporated by letters patent for certain specified pur

! Smith v. Lynn, 3 U. C. Error & Appeal, 201.

* Supra, p. 95,

" And see Ross v. Fiset, 8 Q. L. R., 251; Ross v. Dusablon, 10 Q. L. R
74; Ross v. Worthington, 5 L. N., 140,

¢ Thompson Corp., sec. 3687, citing Howard v. Glenn, 85 Ga., 238.

* Semple v. Glenn, 91 Ala., 245, 259. See secs. 10, 11, 12 Dom. Comp. Act,
R. 8. C,, ch. 119,
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poses, and not otherwise; that afterwards, and without the assent and
against the will of defendant, that company applied to the Dominion
Parliament and obtained an Act constituting the shareholders therein
a body corporate, under the name of the Canada Car and Manufac-
turing Company, the now plaintiffs ; that by the said Act greater
powers were conferred upon the plaintiffs than were possessed by the
Canada Car Company and the nature of the business was varied and
extended, and the undertaking rendered more hazardous than was
contemplated by the Canada Car Company, or the defendant when
he became a shareholder thereof; and that the defendant never agreed
to become a shareholder of or invest his money in a company posses-
sing the powers of the plaintiffs, whereby the defendant is relieved
from liability. The Court held the plea to be elearly bad; for the
Act was binding on all the shareholders, whether assenting or not to
the application for it. The proper Court in which to have raised the
point argued was the Court of Parliament of the Dominion in which
the Act complained of was passed.!

47. Examples of insufficiency of contract.—In addition to what
has already been said as to what constitutes a sufficient contract to
constitute a person a subscriber the following case may be cited. The
defendant had taken ghares in a company, for which he had sub-
seribed his name; and more stock being required, the secretary called
on defendant to solicit a further subseription. Defendant told him
he would take another £100 and the secretary afterwards, in defen-
dant’s absence, put down his name for these shares. It was held not
sufficient to charge defendant.?

A person had filled in an application for shares at the office of a
company and at the same time written out a cheque for the amount
of the deposit. Hearing on the same day that the investment was
not a good one, he returned to the office and gave a verbal notice of
withdrawal of his application to a clerk of the company, and demanded
the return of his cheque. The clerk said he could not return the
cheque as the secretary was out. The applicant called again later in
the day and found the office closed. The following day he stopped
payment of his cheque at the bankers. Four days after his applica-

! Canada Car and Manufacturing Co. v. Harris, 24 U. C. C. P., 380.

* Ingersoll & Thamesford Gravel Road Co. v. McCarthy, 16 U, C. Q. B,
162; see Coté v. Stadacona Ins. Co., 6 Can. 8. C. R., 193; and see supra sub-
scription by agent, ch. 6, sec. 19,
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tion, the company sent the applicant an allotment letter, which he
immediately returned to the company. At the directors’ meeting at
which the allotment was made it appeared from the minutes that the
company’s pass book was before the directors, from which they might
have discovered that the applicant’s cheque had been refused pay-
ment, but there was no evidence to show that the directors were
actually aware of the entry. The company entered the applicant’s
name on the register of shareholders, but beyond this nothing was
done by either the applicant or the company. Two years afterwards
the company was ordered to be wound up, and the liquidator put 'the
applicant’s name on the list of contributories. It was held that the
verbal notice of withdrawal of the application was sufficient, and the
evidence showed that the clerk was so far left in the charge of the
company’s office that communications made to him were made to the
company.

Directors when proceeding to allotment should examine the com
pany’s pass book to see whether the cheques for payment of the deposit
have been honored.!

' In re Brewery Assets Co., Truman's case (1894), 3 Ch., 272; 63 L. J. Ch.,

635; 8 R., 508.
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* R. 8. N. 8, ch. 79, sec. 26.
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than three and not more than nine,! likewise the Quebec Act® and
the Companies’ Clauses Act.®  In British Columbia the number is
left to the subscribers of the memorandum of association.*

2. First or provisional directors—Their powers.—In the Com-
panies’ Act it is provided that the persons named as such in the letters
patent shall be the directors of the company until replaced by others
duly appointed in their stead.® Although those named in the letters
patent are first or provisional directors,® yet, as a company incorpor-
ated by letters patent is entitled to embark at once upon its enterprise,
these directors must necessarily be endowed with full powers until
others are appointed, hence the above express enactment to that
effect.”

On the other hand when incorporation is songht by special act
of Parliament the subseription of a certain amount of capital is in this
country invariably a condition precedent to the election of directors,
so the Companies’ Clauses Act which governs all such companies
except railway companies, banks and insurance companies, provides®
that the persons named as directors in the special Act shall be the first
or provisional directors of the company, and shall remain in office
until replaced by directors duly elected in their stead.

The Railway Act® requires the subseription of twenty-five per
cent, of the capital and ten per cent. to be paid thereon before the
provisional directors can call a meeting to elect the number of direc-
tors prescribed by the special Aect, and the powers of the provisional
directors are limited to the opening of stock books, the procuring of
subseriptions of stock, receiving payments on 2ecount thereof, and
cansing plans and surveys to be made, and depositing money received

' R. 8. M,, ch. 25, sec. 24. *R. 8. Q, art. 4712,

* R. 8. C, ch. 118, sec. 7. Where a call is made by four directors, one of
whom is not legally a director, the call is valid, three constituting a quorum
for the transaction of business in the absence of by-laws providing other-
wise. Bank of Liverpool v. Bigelow, 3 Buss. & Ches. (N. Sc.), 236.

‘R, 8. B, C,, ch, 44, First Schedule, Table A, sec. 52; and Second Schedule,
sec. 25.

"R. 8. C, ch. 119, sec. 20. Under the British Columbia Act, until direc-
tors are appointed, the subscribers of the Memorandum of Association are
deemed to be directors. R. 8. B. C,, ch. 44, Schedule 1, sec. 53; Schedule 2,
sec. 26,

¢Sec. 4 (f), Dom. Act, R. 8. C,, ch. 119.

“See Eales v. Cumberland Black Lead Mine Co,, 6 H. & N., 481,

* Sec. (8) R. 8. C,, ch, 118, * 51V, ch. 29 (D).
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on subscriptions in a chartered bank.! But their powers do not extend
to appointing any one of themselves to any office of profit or emolu-
ment in the company,? and it is doubtful whether they can institute
proceedings to obtain bonuses from municipalities,® or hire superior
servants,*

‘Where, however, a provisional director employs a publisher of a
paper to do certain work on behalf of the company in advertising and
promoting its undertaking, and the board, being fully cognizant of his
acts, does not object to or repudiate them, the company will be
estopped from denying his authority, and will be held liable for the
price of the services performed.®

3. Organization without directors may be fraudulent.—Where
the governing statute requires the appointment of a board of directors,
a scheme of organization which dispenses with it until a large propor-
tion of the proposed works are completed would be regarded as a fraud
on the dissenting shareholders, since it puts it out of their power to
exercise control over the principal expenditure.®

1Secs. 33 & 356. 1Ibid; sec. 33 of the Railway Act 1888 (D) provides that
the provisional directors shall hold office as such until the first election of
directors, and may forthwith open stock books and procure subscriptions of
stock for the undertaking. It has been held under a similar enactment that
the word “forthwith” here means after the meeting of the provisional
directors, and not forthwith after the passing of the Act (McLaren v. Fisken,
28 Grant's Chy., 352).

Five of the nine provisional difectors of a railway company being a
quorum, four of them met at Winnipeg pursuant to a valid notice under the
statute, ard adjourned to a day named, when six met at Toronto in alleged
pursuance of such adjournment, without advertisement or notice under the
statute,

Held, that the meeting of the six directors did not constitute a duly
organized meeting of directors; though had all the directors who were at
the meeting at Winnipeg attended pursuant to the adjournement, it might
have cured the irregularity. (Ibid.)

“Michie v. Erie & Huron Ry. Co., 26 U. C. C. P,, 566.

‘North Simcoe Ry. Co. v. City of Toronto, 36 U. C. Q. B,, 101.

4«0Odell v. Boston, ete., Coal Co., 29 N. 8. R., 385.

"Allen v. Ontario & Rainy River Ry. Co., 29 Ont. R., 510, following
Mahoney v. East Holyford Mining Co. (1875), L. R. 7 H. L., 869, and com-
menting on Wood v. Ont. & Quebec Ry. Co. (1874), 24 C. P., 334,

“Thompson Corp., sec. 3850, citing as an example Terwilliger v. Great
Western Tel. Co., 59 Ill, 249. An agreement depriving the shareholders of
the power of electing directors is invalid. James v. Eve, L. R. 6 H. L., 335,
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4. Power to increase or decrease number of directors.—T'he com-
pany may, under the Dominion Act, by by-law increase to not more
than fifteen, or decrease to not less than three, the number of its direc-
tors, or may change the company’s chief place of business in Canada;
but no by-law for either of the said purposes shall be valid or acted
upon unless it is approved by a vote of at least two-thirds in value' of
the stock represented by the shareholders present at a special general
meeting duly called for considering the by-law; nor until a copy of
such by-law, certified under the seal of the company, has been
deposited with the Secretary of State, and has also been published in
the Canada Gazette.®* The safer interpretation of this section is that
at least two-thirds in value of the issued stock of the company must
be voted in favour of the by-law, although no authority can be cited
to support this.

5. Election of directurs—Means of compelling it.—If at any time
an election of directors is not made or does not take effect at the proper
time, the company shall not be held to be thereby dissolved, but such
election may take place at any subsequent general meeting® of the
company duly called for that purpose; and the retiring directors shall
continue in office until their successors are elected.*

' Le, face value; see Purdom v. Ontario Loan and Debenture Co., 22
0. R., 597.

*8ec. 31 R. 8. C,, ch. 119; Ontario same as Dominion, but no restriction
as to number of directors (R. S. 0. 1897, ch. 191, sec. 45); New Brunswick
same as Ontario (N. B. 1893, 56 Vic., ch. 7, sec. 34); Quebec same as Dominion,
except that maximum number is fixed at not more than nine (R. 8. Q., sec.
4713). In British Columbia, a company limited by shares is given power
to increase or reduce the number of directors, in general meeting; and no
restriction is placed on the number, nor is any publication or deposit with
the Provincial Secretary or other officer required (R. 8. B, C., ch. 44, sched. 1,
sec, 63).

"The meeting is special also for the particular purpose, see Austin Min-
ing Co. v. Gimmel, 10 O. R., 697.

‘R. 8. C, ch. 119, sec. 34; R. 8. Q., art. 4716; R. 8. M., ch. 25, sec. 29;
R. 8. 0., ch. 191, sec. 44; N. B. 1893, 56 Vic., ch. 7, sec. 33; Comp. Clauses Act,
R. 8. C, ch. 118, sec. 12, For Brit. Columbia, see R. 8. B. C,, ch. 44, sched. 1,
sec, 62,

The Act 6 George IV. (New Brunswick) relating to Savings Banks,
declared that all moneys, etc., belonging to the institution were vested in the
trustees for the time being, for the use and benefit of the institution, and of
the respective depositors therein. By regulations made under the authority
of the Act, the management of the Savings Bank was vested in a president
and eight directors who were to be chosen annually. Held, that the presi-
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When the annual meeting does not take place on the day
appointed, in consequence of an injunction suspending the holding of
such meeting, and the injunction is subsequently dissolved, then, in
the Province of Quebee, service of notice upon the president and
secretary or other appropriate officers, together with a copy of the
judgment dissolving the injunction, is sufficient to put the company in
default to call the meeting, and a mandamus may issue in the name of
a shareholder under art. 992 of the Quebee Code of Civil Procedure
to compel the company to call the meeting if they should refuse or fail
to do so.! Mandamus will always lie to compel the governing body
to order an election, if, in disobedience or neglect of the statute or
valid by-law, they refuse or fail to order an election of a hoard at the
appointed time.? And it is not a defense that no demand had been
made that such an election be held.?

6. Vacancies in board—How filled.—Vacancies occurring in the
board of directors may be filled, for the remainder of the term, by the
board from among the qualified shareholders of the company.* The
by-laws may preseribe the manner in which vacancies in the direc
torate shall be filled. It would appear that the power to fill vacancies
under the statute is only exerciseable in the interval between the
vacancy arising and the date for the next election,® after that the
vacancy must be filled by the stockholders.  This power of filling
fvacancies in the board can only be exercised by a quorum, and where

dent and directors so chosen were the trustees under the Act, and that they
continued in office after the expiration of the year, none others having been
chosen in their places, and were liable to the plaintiff for money deposited
in the Bank. Gilchrist v. Wyer, Supreme Ct, of New Brunswick, 1837; 2
N. B. (Berton), 249 (391 New Edit.)

! Hatton v. Montreal, Portland & Boston Ry. Co, M. L. R, 1 8. C,, 69,
confirmed in appeal on this point, although modified on others. M. L. R.,
1Q. B, 3561,

! People v. Albany Hospital, 61 Barb. (N. Y.), 397; People v. Cummings,
72 N. Y, 433,

iPeople v. Albany Hospital, 61 Barb. (N. Y.), 397.

‘R. 8. C, ch. 119, sec. 33 (e); “may be filled in the manner prescribed
by the by-laws " (The Railway Acts); Quebec R. 8. Q., art, 4715 (5), same as
Dominion; Man. R. 8. M., ch. 25, sec. 28 (e), same as Dominion, except it
adds the words “ unless the by-laws otherwise direct”; Ontario R. 8. 0. 1807,
ch. 191, sec. 43 (4), same as Manitoba; New Brunswick, 56 Vie,, ch. 7, see. 31
(5), same as Dominion; British Columbia, see R. 8. B. C., ch. 44, sched. 1,
sec. 64.)

"Per Moss, C.J.,, in Kiely v. Kiely, 3 Ont. A. R., at p. 443.
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the majority of the existing board resign, the board cannot be filled
by the action of the remaining minority, unless such minority consti-
tutes a quorum.! A director who becomes bankrupt or ceases to
attend to his duties does not thereby necessarily vacate his office.?

7. Removal of director before expiry of term.—A company whose
directors are appointed for a definite period, has no power unless
specially granted in its charter to remove them before the expiration
of that period;® and if the articles of association contain no power to
remove them before the expiration of that period, but authorize the
shareholders by special resolution to alter any of the articles, there
must be a separate special resolution altering the articles so as to give
the power to remove directors, before a valid resolution can be passed
removing any of them.*

8. Qualification of director—Continuing qualification.—Qur
statutes invariably provide that no person shall be elected or appointed
as a director, unless he be a shareholder, owning stock absolutely in
his own right and not in arrears in respect of any ecall thereon.® The

'New haven Local Board v. Newhaven School Board, 30 Ch. Div., ¢
Moses v. Thompkins, 84 Ala., 613,

*Phelps v. Lyle, 10 A. & E., 113. Under the British Columbia A he
office of director shall be vacated if he becomes bankrupt or in it
R. 8. B. C,, ch. 44, Schedule 1, sec. 57.

‘Imperial Hydropathic Hotel Co. v. Hampson, 23 Ch. Div,, 1. . meet-
ing of the directors of a company a by-law was passed providing that they
should hold office for one year and until their successors were appointed,
which was subsequently confirmed by the shareholders at the annual general
meeting of the company, and certain persons were appointed directors.

Held, that the by-law so passed could only be repealed at the next annual
general meeting of the company, and therefore a by-law passed during the
directors’ year of office by the shareholders at a special meeting of the com-
pany, providing that the appointment should be terminable by resolution,
was invalid. (Stephenson v. Vokes, 16 Can, L. T., 223.)

¢Ihid. Where a company's charter empowers shareholders in special
meeting convened to depose directors in charge and appoint others in their
stead, the notice of meeting must state clearly whether it is intended to
depose directors or merely elect new ones to fill vacancies already existing,
otherwise the meeting will be irregular and illegal. (Milot v. Perrault, 12
Q. L. R., 193.

A resolution nominating other directors does not exclude from office those
already in charge, unless their dismissal is pronounced. (Milot v. Perrault,
12 Q. L. R, 193.)

SR, 8. C., ch. 119, sec. 30; R. 8. Q., art. 4713; R. 8. M., ch. 25, sec. 26;
N. B. 1898, 56 Vie., ch. 7, sec. 29; R. 8. 0. 1897, ch. 191, sec. 42; Comp. Clauses
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dritish Columbia Aect, however, has no such provision.! Some of
the Acts provide that the amount of the shares required to qualify
must be such as required by the by-laws.* And some provide that
the major part of the directors shall at all times be persons resident in
Canada,® and some require that they shall be subjects of Her Majesty,
by birth or naturalization.* Where the statute or the articles of
association merely state that a dire

tor’s qualification is the holding of
one hundred shares, he may qualify although he holds them jointly
with another person.® The mere fact of accepting the office of direc-
tor and acting

as guch will constitute such director a shareholder to
the extent of the qualification shares, with all the attendant liabilities.®

The statutes state that the director must own his qualification
shares absolutely in his own right. In view of the word  absolutely”
he must not only have legal right to deal with the shares, but must

Act, R.8.C,, ch. 118, sec. 9. A Subscription for shares accepted and acquiesced
in by the directors constitutes the

subscriber a shareholder as to such shares
80 as to render him eligible for election as a director, Alley
R.J.Q, 88 C, 168.

'R. 8. B. C,, ch. 44,

v. Trenholme

R. 8. C,, ch. 119, sec. 30; New Brunswick, b6 Vic., ch. 7, seec, 29

38ec. 30, Dom. Act, R. 8. C,, ch. 119; art. 4713, R. S. Que.; Comp. Clauses
Act (D); R. 8. C,, ch. 118, sec. 9

‘R. 8. Q., art. 4713; Comp. Clauses Act, R. 8. C., ch. 118, sec. 9

In re Glory Paper Mills, Dunster's case (1894), 3 Ch., 473; 7 R., 456.

SWhere a person accepts the office of director and acts as such, he is
rightly placed on the list of contributories for his qualification shares ; an
agreement to take them being inferred between himself and the company.
In re Bread Supply Association, Konrath’s case, 3 The Reports, 228; 62 L. J.
Ch., 376, 68 L. T., 434, following Isaac's case (1892), 2 Ch., 158

Where a person has accepted the office of a director of a company, there
ought to be inferred an agreement on his part with the company that he will
serve the company on the terms as to qualification and otherwise contained
in the articles of association. In re Hercynia Copper Co., Richardson's case,
following Isaacs’ case, supra (1804), 2 Ch,, 403; 7 R., 214.

But where, by the articles of association of a company it is provided that
directors who do not acquire their gnalification shares within a specified
period (e.g., three months) from their appointment shall be deemed to have
agreed to take such shares from the company, directors who do not acquire
the qualification, and resign within the time so limited, are under no obliga-
tion to take shares from the company, and cannot be placed on the list of
contributories in respect of any agreement implied by the articles. In re
Bolton & Co., Dale's case (1894), 3 Ch,, 356; 7 R., 504. In re Issue Co., Hutch-
inson, et al., cases, 64 L. J, Ch,, 131; [1895], 1 Ch., 226, See also Palmer
<Comp. Law, pp. 75, 76, 123.
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have the beneficial ownership of them. In England where the words
were *“ in his own right ” this question has given rise to some doubt.!

Where the by-laws of the company provide that a director should
not only be qualificd when elected, but that he should continue to be
s0, a director will cease to be qualified when he disposes of his stock,
and where the statute required the affairs of the company to be man-
aged by a board of three directors, the board would be incomplete and
incompetent to manage the affairs of the company when the third
director had been disqualified as above.? '

9. Appointment of directors—Quorum—Time of elections.—The
Dominion Act provides that directors must be elected by the share-
holders, in general meeting of the company assembled at some place
within Canada—at such times, in such manner, and for such term,
not exceeding two years, as the letters patent, or, in default thereof,
as the by-laws of the company prescribe. There must be a majority
of the subscribers to determine who are to be the first directors.*

! Bainbridge v. Smith, 41 Ch. Div,, 462; Cotton, C. J., questioning Bul-
brook v. Richmond Consol. Mining Co., 9 Ch, Div., 610, but Lindley, L .J.,
unholding it.

* Toronto Brewing & Malting Company v. Blake, 2 O. R., 175.

Sec. 32 R. 8. C,, ch, 119; in New Brunswick election must be annual
(66 Vie, ch. 7, sec. 30); Manitoba same as Dominion (R. 8. M., ch. 25, sec.
27); Quebec same as Dominion (R. 8. Q., art. 4714); Ontario in effect nearly
the same as Dominion (R. 8. O, 1897, ch. 191, secs. 40, 43 (1), 47 (¢); Com-
panies’ Clauses Act same as Dominion, omitting the words “ at some place in
Canada.” (R. 8. C, ch. 118, sec. 10.) Under the British Columbia Act, in a
company limited by shares, one-third of the directors retire every year.
(R. 8. B. C, ch, 44, sched. 1, secs. 58 to 61.)

Where an act of incorporation required that an annual meeting for the
choice of directors should be held at such time ** as by the by-laws and regu-
lations of the corporation should be appointed,” an election made at a meet-
ing held under an order of the directors, at which meeting all the stock-
holders were not present, is invalid. The law regulating the annual meeting
ghould be made by the stockholders, and not by the directors merely.
Semble. That in the absence of any by-law on the subject, an election at a
meeting so called, at which all the stockholders were present and voted,
would not be void. (Portland & Lancaster Steam Ferry Co. v. Pratt, 2 All.
(N. B), 17.)

An election of directors made at a meeting of which all the shareholders
have not been notified, is void. (Milot v. Perrault, C. R. 1886, 12 Q.L.R., 193.)

¢ London & Southern Counties Freehold Land Co., 31 Ch. Div,, 223.

The act of incorporation of a company provided that there should not be
less than three directors, each of whom should be a shareholder. The com-
pany consisted of three shareholders, who were the directors. Upon the
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After the first election a quorum is determined by the directors
themselves.!

With the proviso that directors shall not hold office for more
than two years® and in the absence of any other provision in such
behalf, in the letters patent or by-laws of the company, the election
of directors must take place yearly, and all the directors then in office
must retire, but, if otherwise qualified, they shall be eligible for
re-election.®

10. Notice of meeting of shareholders and of directors.—['nless
the by-laws provide otherwise, notice of the time and place for holding
general meetings of the company must be given at least twenty-one
days previously thereto, in some newspaper published in the place
where the head office or chief place of business of the company is situ-
ated, or if there is no such newspaper then in the place nearest thereto
in which a newspaper is published.* The notice must state explicitly

death of one of them a meeting was called to appoint a new director, when
one 8., to whom the deceased director had bequeathed his shares, was declared
elected by one of the two directors, although the other refused to concur in
the appointment

Held, upon demurrer to the bill filed to declare the election invalid and
for other relief, reversing the decree of Proudfoot, V.C. (25 Grant's Chy., 465),
that no election was necessary to make S. a director, there being only three
shareholders, each of whom was qualified to be a director. (Kiely v. Kiely,
3 Ont. A, R, 438.)

! Sec. 36 (e), Dom. Act, R. 8. C,, ch, 119,

‘This tenure of office cannot be enlarged against the wishes of the
holders of a majority of the stock by by-law. (Elkins v. Cambden R. Co.,
36 N. J. Eq., 467.)

'R. 8. C, ch. 119, sec. 33 (a); Manitoba R. 8. M,, ch. sec. 28 (a); R.
8. Q., art. 4716 (1); R. 8. O., ch. 191, sec. 43 (1); Companies’ Clauses Act,
R. 8. C,, ch. 118, sec. 11 (a). In New Brunswick the election must be annual,
56 Vie,, ch. 7, sec. 30. See R. 8. B. C,, ch. 44, sched. 1, secs. 58 to 61,

‘R, 8. C, ch. 119, sec. 33 (b); Ontario, notice of ten days also, in the
case of companies having a capital exceeding $3,000, either by publishing the
same in the Ontario Gazette or by mailing the same as a registered letter,
duly addressed to each shareholder at his last known post-office address, at
least ten days previous to such meeting (R. 8. 0. 1897, ch. 191, sec. 50 ; Mani-
toba thirty days' notice (R. 8. M., ch. 25, sec. 28 (b); Quebec notice of ten
days required (R. 8. Q., art. 4715 New Brunswick fourteen days’ notice
required (N. B. 1893, 56 Vic,, ch. 7, sec. 81 (2); and if no newspaper pub-
lished in the place where the head office is, notice must be given in the Royal
Gazette. In British Columbia seven days’ notice is required (R. 8. B. C,, ch.
44, sched. 1, sec. 35, and sched. 2, sec. 10.)

The act of incorporation required the first meeting of the company to be




268 CANADIAN COMPANY LAW.

the day, hour and place, otherwise the meeting will be illegal, unless
the shareholders are all present and consenting, whether in person or
by proxy.!

On the other hand the mere fact that the meeting of the board
of directors, at which the stockholders’ meeting was summoned, was
convened without the proper notice, is not a good ground for chal-
lenging the validity of the action of the stockholders’ meeting, pro-
vided it was otherwise regularly summoned.? It is to be noted that
even where a meeting of shareholders is not held in Canada where
the statute expressly requires it to be so held and no matter how irregu-
larly summoned, the proceedings bind all who participate in them
without dissent.®

11. Meetings of the company—Quorum.—The directors may
make by-laws fixing the time and place for the holding of the annual
meetings of the company, the calling of meetings, regular and special,
of the board of directors and of the company, the quorum, the require-
ments as to proxies, and the procedure in all things at such meetings.*

But every such by-law and every repeal, amendment and re-enact-
ment thereof, unless in the meantime confirmed at a general meeting

called by A. by giving notice in one or more of the newspapers published in
St. John, “ for not less than three ive weeks i diately before the
day appointed.” Held,—1st. That a newspaper containing such a notice, and
having the name of A. thereto, was evidence of the notice, and that A. having
attended the meeting, it would be presumed that the notice was inserted by
his authority; 2nd. That it was not necessary that three weeks should elapse
between the publication of the first notice and the day of meeting; but that
a publication in the newspaper for three consecutive weeks was sufficlent;
3rd. That it would not be presumed that the newspaper was published more
than once a week—that fact (if material) should have been shown affirma-
tively. ' (Portland & Lancaster Steam Ferry Co. v. Pratt, 2 All. (N.B.), 17.)

An election of directors made at a meeting called by a certain number
of shareholders of the defendant company before the expiration of the delay
fixed by 28 Vic,, ch, 32 (Can,), is irregular and void, (Willlamson v. Demers,
8. C. 1881, 12 R. L, 71.)

! S8an Buenaventura Min. Co. v. Vassault, 50 Cal., 534; Brown v. Electric
Min. Mach. Co., 22 Pitts. L. J. (N. 8.), 343.

* Browne v. La Trinidad, 37 Ch. Div,, 1.

* Henderson v. Bank of Australia, 45 Ch. Div., 330; Handley v. Stutz, 139
VU. 8, 417; Banque d'Epargne de Montréal v. Geddes, 19 R. L., 684,

4 Sec. 36 (e), R. 8. C,, ch. 119; R. 8. M., ch. 25, sec. 30; R. 8. O. 1897,
ch. 191, sec. 47 (e); R. 8. Q., art. 4717 (15 et seq.); N. B. 18983, 66 Vic., ch. 7,
sec. 36 (e); Comp. Clauses Act, R. 8. C,, ch. 118, sec. 13 (e). For British
Columbia see R. 8. B. C., ch. 44, sched. 1, secs. 29 ef seq.; sched. 2, secs. 4 ef seq.
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of the company, duly called for that purpose, shall only have force
until the next annual meeting of the company, and in default of con-
firmation thereat, shall, at and from that time only, cease to have
force.! Where no annual meeting takes place for the election of
directors, or where, if held no election takes place, then the share-
holders of one-fourth in value of the subscribed stock are competent
to convene a special general meeting for the election of directors.?
The directors can pass a by-law determining the quorum for these
special general meetings held at the instance of the shareholders,® but
it would be ultra vir
sign the notice calling

for the by-law to limit the number who may
such meeting, as it would be directly opposed
to the statute, which enables the meeting to be convened by one-fourth
in value of the subseribed capital.*

Where the statute or by-laws provide that meetings of the stock-
holders shall be called by the directors, the action of the board of
directors is necessary to convene a legal meeting; the president of the
company has no anthority to call it.%

12. Procedure at meetings of company— Voting.—In the absence of
other provisions in the by-laws or letters patent, at all general meetings
of the company, every shareholder shall be entitled to give one vote
for each share then held by him; such votes may be given in person or
by proxy—the holder of any such proxy being himself a shareholder;

' R. 8. C,, ch. 119, sec. 35; R. 8. 0. 1897, ch. 191, sec. 47, same, adding “and
in that case no new by-law to the same or the like effect shall have any force,
until confirmed at a general meeting of the company; provided, however,
that the company shall have power either at the general meeting, called as
aforesaid, or at the annual meeting of the company, to appeal, amend, vary
or otherwise deal with any by-laws which have been passed by the directors,
but no act done or any right acquired under any by-law shall be prejudicially
affected by any such repeal, amendment, variation or other dealing;” R.S.M.,
ch. 25, sec. 30, same as Ontario down to the word “ provided;” R. 8. Q., art.
4717, same as Dominion ; N. B. 1893, 56 Viec., ch. 7, sec. 36 (g), same as
Dominion, For Brilish Columbia see R. 8. B. C.,, ch. 44, sched. 1, secs. 29
et seq.; sched. 2, gecs. 4 et seq.

* R. 8. C, ch. 119, sec. 74, Austin Mining Co. v. Cemmel, 10 O. R., 696 ;
R. 8. M,, ch. 25, sec. 30 (a); R. 8. Q., art. 4721; N. B. 1893, 56 Vic.,, ch. 7,
sec. 40.

* Austin Mining Co. v. Gemmel, 10 O. R., 696 ; and statutory provision,
supra.

¢ Ibid, at p. 705.

SHatton v. Montreal, Portland & Boston Ry. Co.,, 8. C. 1884, M. L. R. 1
8. C,, 69; modified in appeal on another point, M. L. R. 1 Q. B, 351; State v.
Pettineli, 10 Nevada, 141,
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but no shareholder shall be entitled, either in person or by proxy, to
vote at any meeting unless he has paid all the calls then payable upon
all the shares held by him.  All questions proposed for the considera-
tion of the shareholders shall be determined by the majority of votes,
the chairman presiding at such meeting having the casting vote in
case of an equality of votes.! The election of directors shall be by
ballot.*

13. Control of courts over corporate elections.—('orporate elec-
tions will be set aside by courts which possess the power to superin-
tend them, when the successful party has succeeded by means of
frand, or illegal practices.®

entertained as to whether equity possesses the jurisdiction to interfere

Very much doubt seems to have been

in the election of directors. The general ground on which the juris-

'R. 8. C,, ch, 119, sec, 33 (¢); at all the general meetings of the com-
pany, every shareholder shall be entitled to as many votes as he owns shares
in the company and may vote by proxy, R. 8. M., ch, 25, sec, 28 (¢); R. 8. O.
1897, ch. 191, sec. '63; R. 8. Q., art. 4715 (3); but New Brunswick, 56 Vic.,
ch. 7, sec. 31 (3), same as Dominion; Company Clauses Act (D), sec. 11 (¢),
same as Manitoba, Ont, & Que. In British Columbia in a company limited
by shares every member has a vote for every share up to ten; beyond the
first ten, he has a vote for each additional five shares up to 100, and beyond
the first 100, an additional vote for every ten shares. R. 8. B. C.,, ch. 44,
sched. 1, sec. 44. In a company limited by guarantee and not having a capital
divided into shares, every member has one vote and no more, Ibid, sched, 2,
sec. 19: But both schedules provide that no member can vote unless he has
paid all moneys due by him to the company; and votes may be given either
personally or by proxy, but the proxy must be a member of the company.
Ibid, sched. 1, secs. 47, 48 and 49, and sched. 2, secs. 21, 22, 23.

* Ibid.

Where the duty of the scrutineers is plainly in conflict with their interest
as candidates for the directorate, as it must necessarily be, especially where
there are some difficult points which they have to adjudicate upon in their
judicial capacity as scrutineers, they will be disqualified from acting, and the
election will be set aside, and a new election ordered. (Dickson v. McMur-
ray, 28 Grant’s Chy., 533.)

3 Davidson v. Grange, 4 Grant's Chy., 377.

An election of officers obtained by trick or artifice cannot be considered
a bond fide election, but where shares have been actually purchased and paid
for, the fact of their being purchased with a view to influence the election is
no objection. (Toronto Brewing & Malting Co. v. Blake (Ch. Div.), 2 O. R,,
175.)

Where a suit is pending to have declared illegal a new issue of shares,
this will not prevent an action to have directors unseated, who acquired their
majority from the said shares. (Milot v. Perrault, C. R. 1886, 12 Q.L.R., 193.)
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diction of equity is denied is, that courts of law exercise an ample and
effective jurisdiction over the subjeet by quo warranto (mandamus or
some other special proceeding), and that the party complaining has an | il
adequate remedy at law.! But in an Ontario case it was decided that IfF
a court of equity had jurisdiction to set aside an election of directors
of a corporate body by persons who are subseribers nominally but not |
boni fide* In this case the Chancellor said® : *“ It may be that the
jurisdietion of equity in relation to such companies has not been as
yet fully developed,” Mozley v. Alston,* and Lord v. The Governor

and Company of Copper Mines,” and other cases to which reference

was made, “ do certainly evince a reluctance to interfere in what is

called their internal management; but they certainly do not negative |
the jurisdiction of the Court in a case cireumstanced like the present | ‘

on the contrary, they, in my opinion, affirm it.” Esten, V.C., and
Spragge, V.C., concurred in the view that the court had jurisdietion.

It was also held in this case that a suit for the purposes of setting aside
an election of directors of a corporation, on the ground of fraud, may
be brought by some of the shareholders on behalf of all, and need not
be in the name of the corporation itself.

14. Quo warranto as means of testing corporate elections.— As |

| i
to whether the proceeding by quo warranto is available against a HEIN
. . . g " “qs - . i\ {
private corporation in testing the validity of a corporate election, AR A 3‘
> b

appes

s to be open to doubt in some jurisdictions. It is universally gt
admitted in the United States that it will lie in such a case.®

5

In a
New Brunswick case” Ritchie, C.J., delivering the judgment of the
Supreme Court of New Brunswick, said: “ We esteem it clear law
that a writ of quo warranto cannot be granted where there is no usur-
pation of the rights or pr

e ~oT

8

leges of the Crown,”® and it was conse-
quently held that an information in the nature of a quo warranto
will not lie against a person for usurping an office in a private cor-

'Owen v. Whitaker, 20 N. J. Eq., 122; but see a later N. J. case, Johnston
v. Jones, 23 N. J. Eq., 216, where a court of equity interfered on the ground
of fraud.

* Davidson v, Grange, 4 Grant's Chy., 377. * At p. 381,

‘1 Phil. Ch., 790. * 2 Phil,, 740.

fAngell & Ames on Corporations, secs. 700, 704,
11 Wend., 604.

1, 745; People v. Peck,

Ex parte, Gilbert et al.; In re Albert Mining Co., 15 N. B., 2.

“Citing Darley v. The Queen, 12 Ch. & Fin., 520; Rex v. Ogden, 10 B. &
C., 230; Ex parte Smyth, 8 L. T. (N. 8.), 458; Q. B.
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poration, the rights of the Crown or the public being in no way
affected.

In an early Ontario case,' Robinson, C.J., while not deeming it
necessary to pass upon the point, said: “ I assume that it may be (the
proper object of a proceeding quo warranto) where the object is not
to call in question by what right such subordinate officer of the cor-
poration pretends to hold his office, but whether the corporation itself
has not as a body acted in disregard of the provisions of its charter.”*
In a later Ontario case® the point was squarely decided, and it was
held that the office of director in a railway company is not an office
for which an information in the nature of a quo warranto would lie.
In a still later Ontario case* it was queried by the same Chief Justice
who sat in the former cases (Robinson, C.J.) whether mandamus or
quo warranto was the proper remedy for setting aside an alleged illegal
election of directors of a company, whose object was the making and
improvement of a harbour, which, it was pointed out, is a matter in
which the public trade and revenue are materially concerned, and in
which the Crown is concerned.  The point was not decided, the
court holding the remedy had been applied for too late.

In Quebee under the old Code of Procedure, art. 1016 ef seq.
there was some doubt as to whether quo warranto would lie to test the
validity of an election to office in a private corporation. The words
of art. 1016 C.C.P. relative to the subject are “ Any office in any
corporation, or other public body or board.” The Court of Appeal
interpreted this as applying to cases of usurpation of an office in any
corporation whatever, without any distinction.?  This is the view
adopted in the New Code of Procedure,® the language now being,
“Any office in any corporation, or public body or board.” The omis-
sion of the word “other” before “ public body ” renders plain the
meaning which was formerly obscured by the presence of this word.

15. Proceeding by mandatory injunction.—Undoubtedly the
court may interfere by mandatory injunction on an interlocutory
application, but the right must be very clear indeed.”

! The Queen v. The Bank of Upper Canada, 5 U, C. Q. B., 338.
2 At p. 339,

3 The Queen v. Hespeler, 11 U, C. Q. B,, 222,

¢ In re Moore v. Port Bruce Harbour Co., 14 U. C. Q. B, 366.

% Gilmour v, Hall, Q. B, 1886, M. L. R. 2 Q. B,, 374,

¢ Art. 987.

7 Toronto Brewing & Malting Co. v, Blake, 2 O. R,, 175.




But although an election of directors may have been clearly ille-
gal (where for instance, the voters were each allowed only one vote
without regard to their number of shares, whereas each share should
have given a vote) if the parties chosen have continued ever since in
discharge of the duties, and the ;llr]»llt'illi‘ll; to oust them be not made
until more than eight months after the election, the courts will refuse
to interfere by mandamus or quo warranto for a new election.,  And

in Quebee, in determining an application by a shareholder fo

an
injunction, the court will look to the circumstances

f the case, and
adopt the course which is most for the advantage of the whole body
of shareholders. 8o, where a ghareholder asked for an interim order
to restrain persons from voting on certain shares, and it appeared that
the shares had been held by the defendants for more than a year,
the knowledge of the petitioner, an injunction was refused, more
especially as the petitioner had a remedy by quo warranto if he wer
wronged by an illegal vote.®

16. Voters’ qualification—Who are * bona fide "’ shareholders.
It is elear that the Acts intend that the shareholder entitled to vote
shall be a bond fide shareholder.® This is not always easy to deter
mine., For instance in the case of a company, such as a railway com
pany, which is entitled to elect the regular directors only upon the
subscription of a certain amount of capital stock, the first election of
directors is often a matter of great importance, and at this time it may
be that no calls have been made and it may be that the statute did not
require any deposit as a condition precedent to becoming a share
holder. Under these conditions it is a very easy matter to become a
shareholder entitled to a large number of votes. Where the statute
makes the mere signature of any person, in the stock book of the
company, sufficient to constitute such a person a member of the com
pany, and to invest him without any further act on his part with the
same rights and privileges as are conferred by the Act on those named
therein as members of the company, such person should be treated as
a bond fide holder of such stock unless eireumstances could be shown
which make it manifest that such stock was not taken bond fide. The
mere fact of his means not being such as to enable him to answer calls

' In re Moore v. Port Bruce Harbour Co., 14 U, C. Q. B., 365.
* Gilman v. Robertson, 8. C. 1884, 7 L. N, 60.

* Davidson v, Grange, 4 Grant’s Chy., 377; Stewart v,

Mahoney, 54 Cal.,
149,

18

DIRECTORS. 273

|
|




274 CANADIAN COMPANY LAW.

from time to time, would not suffice to show mala fides, for he might
feel convinced, honestly though mistakenly ; or, on the other hand, he
might anticipate correetly that he should be able from some souree to
meet the calls, or to sell the whole or a portion of the stock to advan-
tage.! On the other hand, if half a dozen railroad laborers in the
employ of one of the contractors on the railway were to subseribe
each for a large amount of stock, it would not be held to be a bond fide
taking of stock; and if it were proved that they did so at the bidding
of their employer, with an undertaking on his part simply to save
them harmless, it could not be doubted but that such a taking of stock
must be held to be in fraud of the Act.?

17. Effect of slight irregularities on election.—It is generally
regarded that slight irregularities in matters of form will not void an
election otherwise fairly held.®

In England it has been held that where all the subseribers to a
memorandum of association concurred in the appointment of the first
directors, the fact that they did not meet together for the purpose of
coming to their determination did not invalidate their act; and also
that a resolution passed at a general meeting at which an election to
fill vacancies might have been held, authorizing the existing directors
to continue in their offices, was tantamount to a re-election of them.*

18. Holders of stock in representative capacity may vote.—Our
Companies’ Acts provide that every exeeutor, administrator, curator,
guardian or trustee shall represent the stock held by him, at all meet-
ings of the company, and may vote as a shareholder; and every person
who pledges his stock may represent the same at all such meetings and,
notwithstanding such pledge, vote as a sharcholder.®

! See per Spragge, V.C., in Davidson v. Grange, 4 Grant’s Chy, at p. 385.
* Ibid.
+ ?The English cases go rather far in this respect. See Re Great Northern
Salt, etc., Works, 44 Ch. Div., 472,
‘Ibid; and see Remarks of Lindley, L.J., In r¢e Newman & Co., 12 R., pp.
235, 236; [1895], 1 Ch., 674.

R. 8. C, ch. 119, sec. 57; R. 8. B. C,, ch. 44, sec. 33; R. 8. M., ch. 25,
sec, 47, with addition of “ Tutor;” R. 8. Q., art. 4735, “ Every person holding
and possessing shares in the name of another shall represent the stock in
his hands, at all meetings of the company, and may vote accordingly as a
shareholder; and so with every person wno pledges his stock;” R. 8. 0. 1897,
ch. 191, sec. 36, same as Dominion; New Brunswick 1898, 56 Vic., ch. 7, gec.
71, same as Dominion.
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19. Directors de facto v. Directors de jure.—A person who is
ineligible to the office of director, or whose election was irregular,
cannot be a director de jure, yet he does by his election become a
director de facto, if he enters upon the discharge of his duties,' and
the company may be held bound by his acts as against an outsider.
In Crawford v. Powell,* Lord Mansfield laid down the principle that
the election of a disqualified person is not wholly void, but is only
voidable. But a Board of Directors claiming an election at a meeting
at which a majority of the stock is not represented, cannot as against
another Board holding over from a previous election, about which no
question is raised, be regarded as oflicers de facto.®

20. Company may be bound by acts of “de facto” directors if
within authority given directors; otherwise contra.—If persons are
held out, so to speak, as directors, if they act as directors,
and the shareholders or previous Board do not take any steps
to prevent them from doing so, outsiders are entitled to assume
that they are directors ; and, as between the company and such
outsiders, the acts of such directors de facto will bind the
company* if within the authority given to directors.® DBut the
case is different where a company is seeking to enforce against a
member duties purporting to be imposed upon him by persons to
whom he and his co-shareholders have never delegated the authority
of imposing such duties, such as making callg, forfeiting shares and
other matters of internal administration;® such acts done by persons
purporting to act as directors but who are not such in fact are not
binding on the shareholders™ unless the latter have acquiesced in their

'Mahoney v. East Holyford Mining Co., L. R.,, 7 H. L., 869; see also
Briton Medical Co. v. Jones, 61 L. T., 384; Dawson v. African, ete.,, Co., 14
T. L. R., 30 (C. A)

2 Burrows, 1013; 1 W. Black, 229,

'Ellsworth Woollen Mfg. Co. v. Faunce (Me.), 19 Eng. & Am. Corp.
cases, 165,

¢Mahoney v. East Holdford Mining Co.,, L. R. 7 H. L., 869; Buckley
Comp., 6th Ed., 192,

8 Cartmell’s case, 9 Ch., 601 ; Allen v. Ont. & Rainy R. Ry. Co., 20 O.R., 510.

SHowbeach Coal Co, v. Teague, 5 H. & N,, 161; doubted in York Tram-
ways Co. v. Willows, 8 Q. B. Div,, 685. But see London & Southern Counties
Land Co., 31 Ch. Div,, 223; Garden Gully Co. v. McLister, 1 App. Cas., 39.

7 I'vid.
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acts 1'

nor will the company be bound when the person, knowing of
the invalidity of the appointment, seeks to take advantage of their
acts to protect himself ; for instance where a mala fide transfer of

shares is accepted by the de facto directors.*

21. “De jure” directors become provisional directors in default
of election.—There is a clause in our statutes® which provides that
upon the failure to elect directors at the proper time, such election
may take place at any subsequent general meeting of the company
duly called for that purpose; and the retiring directors shall continue
in office until their successors are elected. It would appear that this
clause, if it applies to de facto directors, would not confer on them
any better title to office than they had before.* If the first election
of directors does not take place or take effect at the proper time, and
the office is usurped by de facto directors, when their time comes to
retire, which, under the Act would be at the end of a year,” the de
jure directors would be the provisional directors as named in the
letters patent.” The clause which provides’ that * the election of
directors shall take place yearly, and all the directors then in office
shall retire” does not apply to the provisional directors so long as
directors have not been appointed in their stead.®

22. Acts of directors or officers after cessation by company of its
functions.—Notwithstanding the clause stated above that the retiring
directors shall continue in office until their suecessors are elected,
where there has been an abandonment for many years, by the last

board of directors of the company, of their official functions, and they
thereafter meet, and attempt, or the secretary-treasurer or other
officer attempts on their behalf to do an official act, it will not be

'Thames Haven Dock, etc., Co. v. Hall, 5 Man, & Gran,, 274. And it may
be noted that the House of Lords has held that a rate is not rendered invalid
by the fact that it was made by vestrymen de facto but not de jure (Scadding
v. Lorant, 3 H. L. Cas., 418), Buckley, p. 193.

*Murray v. Bush, L. R. 6 H. L, 77; see also Staffordshire Gas Co., 66
L. T., 414,

“8ec. 34, Dom. Comp. Act, R. 8. C,, ch, 119,

¢ John Morley Building Co. v. Barras (1891), 2 Ch., 386.
'Sec. 33 (a) Dom. Act, R. 8. C,, ch. 119.

‘Sec. 290 Dom. Act, R. 8. C,, ch, 119.

“Sec. 33 (a) Dom. Act, R. 8. C,, ch. 119,

*John Morley Building Co. v. Barras, supra.
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upheld as the act of directors de facto.! But in an action for calls in
an English Court, the defendant applied to set aside the proceedings
on the ground that the action had been brought without authority,
as the company had ceased to exist. The court held that, as the cause
had been set down for trial, and the defendant had known the facts
for a long time, the application was too late; and that, as the persons
authorizing the action had for some time acted as directors, the validity
of their appointment could not be questioned on such an application.?

The company, and the company only, may bring an action to
restrain a de facto director from acting as director or representing
himself as such. An individual shareholder has not this right.®

23. Illegality of election as defence to actions.—The right of
de facto directors of a company to act as directors cannot he ques
tioned collaterally by the defendant in an action brought
by them.* In an action against the defendant, the plaintiff-company’s
own officer, to compel a delivery up of the books and papers to a new
secretary appointed by the plaintiffs, where the defendant pleaded
that he was still secretary, as the directors who appointed the new
secretary were not duly elected, the court held that as there was an
election of officers, directors de facto, and a suit in the company’s

inst him

name, an officer of the company could not be permitted to withhold
what belonged to the company

ind in any event, the defence set up
was not the proper way of testing the election of directors, which
should have been by motion to stay or set aside the proceedings.®
But in the English case above cited® the court rejected a summary
application to set aside the proceedings in an action for calls, the

directors who instituted the proceedings having acted in that capacity
for some time. The court, in addition to technical reasons for not
allowing the summary application, seemed to be of the opinion that
it was not competent to a defendant in an action for calls, to insist

' Compagnie de Cap Gibraltar v. Lalonde, M. L. R,, 5 8. C,, 127; Thames
Haven Dock Co. v, Hall, 5 Man. & Gr., at p. 288, Per Erskine, J.; Orr Water
Ditch Co. v. Reno Water Co., 17 Nev,, 166; Bartholomew v, Bentley, 1 Ohio
St., 37.

* Thames Haven Dock, ete., Co. v. Hall, supra.

* Foss v. Harbottle, 2 Ha., 461; Palmer Comp. Law, 126, 160,

* Thompson Corp., sec. 3897,

SAustin Mining Co. v. Gemmel, 10 O. R., 696,

¢ Thames Haven Dock, ete., Co. v, Hall, 5 Manning & Granger, 274.

27
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as a defense that every minute direction of the Act has not been
complied with.!

24. Forcible assumption of office.—Where there are conflicting
claimants to the position of president of a company, and one claimant
takes forcible possession of the company’s premises, the other claimant,
at all events when he is at the time the acting president, can bring an
action to restrain him in the name of the company, though it be uncer-
tain who is the rightful president.?

25. Quorum of directors; what constitutes it.—Rules under Bank
Act—It has already been stated that the various Joint Stock Com-
panies’ Acts of this country provide, as a minimum number, that the
affairs of the company shall be managed by a board of not less than
three directors. But none of these Acts state what number shall con-
stitute a quorum; this is left to the directors to determine by by-law.
Neither do these acts fix the period within which the first meeting for
the election of directors must be held.

There is no doubt that, in regard to a definite number of persons,
such as a board of directors, the usual rule is that a majority consti-
tutes a quorum provided they are properly convened and acting
together as a deliberative body.® But in an English case* it was
decided by Lord Romily, Master of the Rolls, after having very care-
fully considered the question that where the articles of association of a
company do not prescribe the number of directors required to con-
stitute @ quorum, the number who usually act in conducting the busi-
ness of the company will constitute a quornm; hence, a forfeiture of
shares by two out of six directors may be valid. But it is stated
where the governing instrument preseribes the number of directors
by which the business of the company is to be econducted, the language
is mandatory, and less than that number cannot perform an act to
which the concurrence of the directors is essential.® Sir N. Lindley

'Per Maule, J., at p. 289; also Dawson v. African, ete., Co., C. A. (1898),
1 Ch,, 6.

*Toronto Brewing and Malting Co. v. Blake, 2 0. R., 175.

*Thring Joint Stock Cos., p. 95; Kyd on Corporations, 401, 411 ; Er parte
Willocks, 7 Cow (N.J.), 402; St. Louis Colonization Ass. v. H y, 11 Mo.
App., 555 ; Edgerly v. Emerson, 23 N.H., 555 ; Cram v. Bangor House, 12 Me.,

| ‘Lyster's case, L. R., 4 Eq., 233; and see English & Irish Rolling Stock
Co., Lyon’'s case, 35 Beav., 646.

‘Bottomley’s case, 16 Ch. Div., 681.
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states the rule to be that * if the affairs of a company are entrusted
to the management of not less than a fixed number of directors, it is
prima facie not bound by the acts of a fewer number.” A number
of decisions are cited to sustain this view! The author, however,
appears to make an exception when he adds:—* 1t must not be sup-
posed that the majority of a duly convened and duly constituted
board of directors cannot act for the whole board and bind the com-
pany. Business could not be carried on if such a rule were to prevail.
The decisions referred to above do not apply to such a case.”
According to this view, if, under our Acts, a company is governed
by a board of three directors, and these were duly convened to a board
meeting, and only two attended, these would constitute a quornm, and
if they agreed, their decision would bind the company. But if they
disagreed, no business could be done. It is scarcely to be supposed
that the Companies’ Acts were ever intended to lead to such a contin-
gency. It is snggested that effect must be given to the use of the
word “ board ” in the sections of our Acts under discussion. Thus,
“ the affairs of the company shall be managed by a board of
not less than three directors.” The word “ board ” is sometimes used
in the sense of ““ quorum.”  For instance, the Dominion Banking
Act of 1871,% section 32, enacts that ““ At all meetings of the direc
tors of the bank not less than three of them shall constitute a board
or quorum for the transaction of business.” The present Banking
Act® puts it this way, “ The number of directors . . . shall not
be less than five and’ not more than ten, and the quorum thereof
shall not be less than three.” Webster defines a board as
follows, “ A table at which a council or court is held. Hence, a
council, convened for business, or any authorized assembly or meet-

' Lindley Comp., 6th Edit., p. 155; citing Card v. Carr, 1 C. B. (N. 8.),
197; Ex parte Howard, L. R., 1 Ch,, 561; Kirk v, Bell, 16 Q. B., 200; Brown v,
Andrew, 13 Jur, 938; Holt's case, 22 Beav. 48; Nichol's case, 3 DeGex &
Jones, 387; Moody v. London Ry, Co, 1 B. & 8, 290; Ex parte Birmingham
Banking Co., L. R., 8 Ch,, 651,

., ch. 31, sec. 18.

Where the quorum of directors of a company was fixed at three, by a
special statutory provision, and the company was subsequently amalgamated
with another company, and it was provided by the Act of Amalgamation that
the board of directors of the Amalgamated Company should not be less than
five nor more than seven directors (without expressly changing or regulating
the quorum), that the original provision, making three directors a quorum
continued in force (Fairbanks v. O'Halloran, Q. B, 1888; M. L. R., 4 Q. B., 163).
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ing, public or private, ete.””® Thus, it is submitted that under our
Acts a quorum of directors cannot consist of less than three in matters
requiring to be decided at a board meeting.

But where an Act provides, as does the Banking Act,® that the
number of directors shall not be less than five and not more than ten,
and the quorum thereof shall not be less than three, the language is
mandatory as to the number of directors and not merely directory;
consequently if a company governed by such terms had merely four
qualified directors, the fifth being disqualified on account of bank-
ruptey or other cause, a call made or forfeiture of shares declared by
the four directors, although beyond the number required to consti-
tute a quorum, would be invalid.® Under such statutory provisions
it is necessary that the compamy’s affairs be administered by uot less
than the stated number of directors who are qualified and have the
power to attend duly convened meetings if they please. Once there
is the requisite number of qualified directors who have been duly con-
vened, it matters not how many attend the meeting, provided there
is a quornm,*  On the other hand, where a statute provides, as in the
old Banking Aet,® that “at all meetings of the directors not less than
three of them shall constitute a board or quornm for the transaction
of business,” if a call be made by four directors, one of whom was
illegally appointed, yet the call would be valid, three out of the four
directors who made it being legally qualified and constituting a
quornm.®

'The board of directors to whom the authority to bind the corpora-
tion is committed, is not the individual directors scattered here and there,
whose assent to a given act may be collected by a diligent canvasser, but it
18 the board sitting and consulting together as a body (Filon v. Miller Brew-
ing Co., 15 N. Y. Supp., 57; 38 N. Y. State Rep., 602.)

? Supra, p. 279,

Bottomley's case, 16 Ch. Div,, 681.

Five of the nine provisional directors of a raillway company being a
quorum, four of them met at Winnipeg pursuant to a valid notice under the
statute, and adjourned to a day named, when six met at Toronto in alleged
pursuance of such adjournment, without advertisement or notice under the
statute.

Held, that the meeting of the six directors did not constitute a duly
organized meeting of directors; though had all the directors who were at the
meeting at Winnipeg attended pursuant to the adjournment, it might have
cured the irregularity (McLaren v. Fisken, 28 Grant's Chy., 352.)

* 8ee the above case, 51871, 34 N., ch. b, sec. 32,

‘Bank of Liverpool v. Bigelow, 3 Russ & Chesley (N. Sc.), 236; and see
Vietoria Mutual Fire Ins. Co. v. Thompson, 32 U, C. C. P, 476.
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It must be borne in mind that a provision for a quorum does not
dispense with the due convening of a meeting. The directors must
all be summoned.  If they have been, or such of them as can be
reached by notice, and if all the directors or a quorum be present, the
meeting can proceed to business,!

26. Power of directors to delegate their functions— Instances,—
Under the English Companies’ Act of 1862, directors are expressly
given the power by Art. 68 of Table A to delegate any of their powers
to committees consisting of such member or members of their body
as they think fit.  But under our Acts no such power exists, and the
directors themselves, heing agents, the rule delegatus non potest
delegare is applicable to them and they can not delegate authority to
a committee or agent to perform acts, the exereise of which requires
great diseretion and judgment.?

As the directors are directed, from time to time, to elect from
among themselves a president and if they see fit, a vice-president of
the company and all other officers thereof,® they can delegate to these
officers the performance of acts purely ministerial. The power of
making ealls is non-ministerial and being specially given to the direc-
tors by our C'ompanies’ Acts cannot be delegated by them;* likewise
the allowance of transfers,® the payment of dividends,® and the allot-
ment of stock.”

Other matters of still greater importance are not even assigned
to the directors, but rest in the corporation s a whole to be exercised
at a special general meeting, sneh as the passage of a by-law authoriz-
ing the directors to borrow money, or to mortgage the property of the
company,® determining the remuneration of the president or any
director and the confirmation of hy-laws made by the directors for the
issue, allotment or sale of stock below previous rates, ete.:” the in-

! Palmer Comp. Law, p. 130.

*Howard’s case, L. R., 1 Ch,, 561; Cartmell's case, L. R., 9 Ch,, 691; Rex
v. Gravesend, 4 Dow & Ry., 117; 2 Barn. & Cress., 602; Art. 1711, Quebec Civil
Code; McDonald v. Rankin, M. L. R, 7 8. C,, 46; and see important case,
Quebec & Richmond Ry. Co. v. Quinn, P. C. 1858, 12 Moore, 232.

*Sec, 33 (f) Dom. Act, R. 8. C, ch, 119; sec. 35 (d), Ibid.

‘Sec. 38 Dom. Act, R. 8. C, ch. 119; Re Bolt & Iron Co.; Hovenden's
case, 10 Ont. P. R., 434.

5 Sec. 49, Ihid. % Secs. 35 and 58, Ihid.
" Re Bolt & Tron Co. ; Hovenden’s case, supra,
“8ec. 37 Dom. Act, R. 8. C, ch, 119, ' Sec. 36 (2), I'bid.

s LT
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crease or reduction of capital or subdivision of shares.! Where the
power of allotting shares is vested in the directors, they cannot dele-
gate the power to a committee.* And where the power is vested in
directors to purchase on behalf of the company shares in the com-
pany, they could not delegate this power to the general manager.?

27, Power of directors to invest one person with supreme control.
—From what has been said before, it will be seen that it is not com-
petent for the majority or probably for the whole of the directors,
assembled as a board, to invest one person, such as the president, with
the permanent and supreme control of the corporate affairs, because
such an arrangement would be in direct violation of that clause of our
Acts which requires that  the affairs of the company shall be managed
by a board of not less than three directors.”

28. Directors can only act as a board.—It appears to be the better
opinion that in all matters involving the exercise of a legislative or
judicial discretion, which the directors cannot delegate to others, they
can only bind the company by acting together as a board.* So,
where the prescribed quorum in a company being three, the secretary
fixed the seal of the company to a bond, after having obtained the
written authority of two directors at a private interview and at another
interview, the verbal promise of a third to sign the letter of authority,
it was held that, as the seal was not affixed by the authority of the
directors, meeting as a board, the bond was therefore void.® The
will of the board is expressed and evidenced by the passing of a
resolution.®

' Sec. 20, Ibid. * Howard's case, L. R., 1 Ch,, 561.

! Cartmell's case, L. R., 9 Ch,, 691.

«0'Dell v. Boston, ete., Ry. Co., 29 N. 8. R., 385, 387.

*D’'Arcy v. Tamar, ete., Ry. Co., L. R 2 Ex, 158 ; 2 Hurie & Colt, 463;
Butler v. Corwall Iron Co., 22 Conn., 335; Baldwin v. Canfield, 26 Minn., 43;
Bosanquet v, Shortridge, 4 Ex., 699; O'Dell v. Boston, etc., Ry., supra; but
compare Collie’s claim, L. R., 12 Eq., 269, which holds the contrary.

'The interests of two companies were for a time identical, the stock
being owned by the same persons. It being desired to give one of the com-
panies an independent interest by bringing in new shareholders, an agree-
ment (as alleged) was affected between the companies by which an allowance
should be made to one company by the other for the loss suffered by the
former in the past in the purchase of material during the time that the
interests of the two companies were identical. Held:—that a contract of this
nature, applying to transactions in the past could only be proved by a reso-
lution of the directors or by an agreement in writing, and not by the mere
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A single director has no power unless appointed manager. The
Acts commit the management of the business of a company to a board
of not less than a certain number of directors, and while there may
be much of routine business that is managed by one or more under
the name of managing director or some other name, the company
is not bound, and it would be unsafe that it should be bound in matters
out of the ordinary course, by any other than the regularly consti-
tuted authority' and apart from any question of ratification.?

29. Sense in which directors are agents.—As to Provisional
Directors, see supra, p. 260 et seq.

Judge Thompson is of the opinion that while directors cannot be
regarded in a strict sense as agents,® because they derive their powers
largely from the law, and not by a mere delegation from the stock-
holders who elect them, yet they are agents in such a sense that in
many cases their acts, otherwise voidable become valid by the ratifi
cation of the stockholders.* They are managing partners® The
view of Mr. Palmer, however, is that directors in the eye of the law
are agents, and this appears to be correct. Not only in the case of
directors but in all ageney contracts there are many of the agent’s
obligations which are derived solely from the law.

30. Power of directors that of administration and management—
Examples of administrative powers.—Without going into the question
as to whether directors are general agents, or special agents only, a
question upon which opinions have greatly differed in England,® the
general Acts are clear that in all matters of administration their
powers are supreme except where expressly limited by the statute and

verbal evidence of the president of the company sought to be charged. Young
v. Consumers Cordage Co., R. J. Q., 9 8. C., 471, reversed in appeal, R. J. Q.,
7 Q. B, 67, but confirmed by the Privy Council.

! Hamilton & Port Dover Ry. Co. v. Gore Bank, 20 Grant's Chy., 190
195; Hartford Bridge Co. v. Granger, 4 Conn., 142,

* Reuter v. The Electric Telegraph Co., 6 E. & B., 341.

‘But Mr. Palmer, in his work on Company Law, says directors in the
eye of the law are agents, pp. 119 & 120.

«Charitable Corporation v. Sutton, 2 Atk., 400; Bank v. Rutland Ry. Co.,
30 Vt,, 169, 169; Lindley Comp. Law, 6th Edit., 155; Grant v. United Switch-
lock Rail Co., 30 C. D,, 135; Thompson Corp., sec. 3968,

" Forest of Dean Coal Co., 10 Ch. Div., 450, 451.
¢ Lindley on Partnership, 4th Edit., 249,
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requiring the sanction of the shareholders.! ~ As a striking example of
the interpretation put upon that clause of the Dominion Act* which
provides that “The directors of the company may administer the affairs
of the company in all things,” etc., it has been held by the Supreme
Court® that an assignment by the directors of all the estate and
property of the compamy to trustees for the benefit of creditors is not
ultra vires of such directors, and does not require special statutory
authority or the formal assent of the whole body of shareholders.

The company itself cannot act in its own person, for it has no
power; it can act only through its directors.* Our Acts distinetly
provide that the affairs of the company shall be managed by a board
of directors.® So that the management of the business cannot be
exercised by the stockholders, nor can the directors be overruled by the
stockholders, nor have the shareholders the power to instruet them or
to control their action.® It has been held that a vote by the share-
holders of a company, to issue bonds to purchase a certain property
and rights, is voided by a resolution of the board of directors deelining
to carry out the arrangement, where the charter and hy-laws give only
the directors power to borrow.” (See section 36 post. {for further
examples of powers of administration.)

'Sec. 36 Dom. Act, R. 8. C,, ch. 119; see Hovey v. Whiting, Supreme Ct.
1887, 14 Can. 8, C. R,, at p. 534,

* Ibid.

'Hovey v. Whiting, supra; confirming 13 Ont, A. R., 7, wherein Donly
v. Holmwood, 4 Ont. A. R, 556, was distinguished; in the Supreme Court this
case was doubted.  See also p. 285 of seq., section 33

¢« Ferguson v. Wilson, L. R,, 3 Ch,, 77, 89,

3 Sec. 28 Dom. Act, R. 8. C,, ch, 119.

Quebec Agricultural Implement Co. v. Hebert, 1 Q. L. R., 363; Cann v,
Eakins, 23 N, Se., 475 ; see Guildford v. Anglo-French Steamship Co., 9 Can. 8. C.
R., 303, confirming Supreme Ct. Nov. Scotia, 2 Russ. & Geld., a person who con-
tributes a ship in payment of his share of stock is not part owner of ghip ; and the
fact that he is appointed captain and is shareholder has nothing to do with
the question of his right of action for alleged wrongful dismissal by the
directors.

In Quebec Agricultural Implement Co. v. Hebert it was held that the
shareholders could not administer the affairs and franchises of the company
otherwise than through the medium of the directors. The directors had
resigned, and the shareholders appointed a person as assignee to be assisted
by a council of advisers composed of three of the late directors, with full
power to wind up the affairs. The person so appointed proceeded, in the
company's name, to call in and sue for the amount of a share subscribed by
the defendant. It was held that the action would not lie.

“Cann v. Bakins, 23 N. 8., 475.




DIRECTORS. 285

31. Remedies of shareholders dissatisfied with directors.—If the
shareholders are dissatistied with the directorate, their remedy is to
appoint a new board at the next election of dircetors; or, if the exist-
ing directors are acting in breach of their trust, the shareholders may
appeal to the courts for their remedy.!

32. Limitation on powers of directors—By-laws must be confirmed
by company—Rules of Railway Acts.— There is limitation placed upon
the actions of directors; they are given by the Acts power to make
by-laws not contrary to law or to the letters patent for the purposes
enumerated in the statute and which relate to matters of administra-
tion.*  These by-laws, however, and every repeal, amendment or
re-enactment thereof, unless in the meantime confirmed at a general
meeting of the company, duly ecalled for that purpose, will only have
force until the next annual meeting of the company, and in default
of confirmation thereat, shall, at and from that time only, cease t
hil\" r”l'('(\:‘

)
And in our Railway Aects, both Dominion* and Provin-

cial, it is provided that the directors shall be subject to the examina-
tion and control of the shareholders at their annual meetings, and
shall be subject to all by-laws of the company, and to the orders and
directions from time to time made (or given)® at the annual or special
meetings; but such orders and directions must not be contrary to the
express directions or provisions of the general or special Act.

33. Company’s sanction required to acts beyond administration—
Sale of assets and good will—Assignment.—In regard to some matters
of more importance than acts of mere administration, such as the
borrowing of money, giving security therefor, and increasing or
decreasing the capital stock, our Canadian Companies’ Act invariably
require the sanction of the shareholders at a general meeting.

Although, as has been already stated,® the directors may assign,
without the consent of the shareholders, all the estate and property of
a company to trustees for the benefit of ereditors, vet, being agents or
trustees for the purpose of carrying on the company’s business, they
have no power, without a direct anthorization from the shareholders,
to determine its business and defeat the object of its charter, by selling

' See remarks of Blackburn, J,, in Taylor v. Chichester Ry. Co., L. R.,
2 Ex. App., 378.

* Sec. 36 Dom. Act, R. 8. C,, ch. 119,
* Sec. 35, Ibid. ‘ Ry. Act of 1888 (1), sec. 56.

8 These words omitted in the Provincial Acts. * Supra, p.
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out en masse, its corporate assets and good will.' But in regard to
the case of an assignment by directors of the whole of the company’s
property in favor of its creditors, it cannot be said that the affairs of a
company cease to require the management and administration of
those to whom is specially entrusted the management of its
affairs when it becomes unable to pay its debts in full. The insol-
vency makes it to be the first duty of those having entrusted to them
the management and administration of the whole of the affairs of the
company to take prompt measures to secure the assets of the company
for distribution among all the creditors proportionately and equally
without preference or priority, and the balance, if there be any, after
payment of all the debts in full, for the shareholders.®* When the
company is in insolvent circumstances, the greatest care is necessary,
and the best management is required to prevent the assets of the com-
pany being wasted in litigation or lost by sacrifice at forced sales under
execution, in order to preserve equal distribution among the creditors,
and if possible something out of the wreck for the shareholders of
whose affairs the directors are given the management and administra-
tion.* In one Ontario case, Donley v. Holmwood,* it was held that
the directors of a joint stock company eould not, without being author-
ized by the shareholders, make a voluntary assignment in insolvency
under the Insolvent Aect, 1875. But it has been pointed out in a
later case® that the ratio dicidendi of the former decision was that
the immediate effect and necessary consequence of such an assign-
ment, if valid, would be to change the legal status of the company, to
transfer the right to administer its affiars in making calls upon shares,
suing for and collecting its debts, ete., to an official assignee, and to
wind it up or place it in liquidation. And it was further pointed out
that the Court of Common Pleas, in the former case, expressed them-
selves of opinion that the power to make an assignment for the benefit
of creditors was to be looked upon as something very different from a
power to execute an assignment under the Insolvent Act. But Mr.
Justice Gwynne in the Supreme Court was of opinion that the judg-
ment in Donley v. Holmwood could not be sustained in so far as it is

' Thompson Corp., sec. 3983,

‘Per Gwynne, J., in Hovey v. Whiting, 14 Can. 8. C. R, at p. 534; see
also Merrick v. Trustees, etc,, 8 Gill (Md.), 69.

3 Ibid. ¢4 Ont, A, R., 555.

S Whiting v. Hovey, 13 Ont. A. R., at p. 33, confirmed in Supreme Court
see supra.
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rested upon any supposed general principle of law applicable to all
cases, or upon the language of Willes, J., in Wilson v. Miers,!

34. Responsibility of company for wlira vires acts of directors
—Seal of company—Apparent authority— Benefit received—Executed
contract.—The distinction must here be pointed out between objec-
tions raised by the shareholders as ultra vires of the directors and the
objections of outsiders. The company is not bound by any acts done
by the directors for business in which the compamy has no power to
engage,® and these are the only acts which, if the directors do, are
ipso facto void. But not only do acts of the directors bind the com
pany when done within the scope of their authority but also, where
the acts of directors, however irregular, belong to a class of acts which
class is authorized by the object stated in the letters patent of incor
poration, or, in England, deed of settlement; in these cases the com
pany is absolutely bound when the acts are done with strangers who
act bond fide with the company, and when these acts are done with the
shareholders of the company, then these acts are voidable only, and
the other shareholders must take active steps to set aside the trans
action,® and where there is no dishonesty time bars the remedy.* But
if directors neglect the acts which are within their anthority and which
they ought to perform, neither a court of law nor of equity will allow
them afterwards to take advantage of their own neglect.® Tt is not
to be presumed that what has been done is ultra vires, and therefore

'10 C. B. (N. 8.
Thompson Corp.,
benefit of creditors.

), 364; and see Merrick v. Trustees, etc., 8 Gill (Md.), 59;

6, in favor of the view that directors may assign for

* Montreal Assurance Co. v. McGillivray, 13 Moore P. C., 87.

3Per Romilly, M. R,, in Spackman v. Evans, L. R., 3 H. L., 171, 244; see
Whiting v. Hovey, 13 Ont. A. R., 7, confirmed in Supreme Ct., 14 Can. S.C.R.,
515; Greenstreet v. Paris, 21 Grant's Chy., 229; Merchant’s Bank of Canada
v. Hancock, 6 O.R., 285; Bank of Toronto v. Cobourg, ete., Ry. Co., 10 O.R., 376.

In the Supreme Court case nf‘Nw'hm v. Town of Thorold (22 Can. S.C.R.,
300), the Chief Justice said (at p. 395): “It has long been the doctrine of
the Courts, as I understand it, that mere irregularities in the internal pro-
ceedings of corporations and joint stock companies do not affect persons con-
tracting with the corporation or company. I do not think that such doctrine
is the less applicable in the present case for the reason that Mr. Neelon (the
person contracting with the company) was himself a director and had notice
of all that was done.”

‘Spackman v. Evans, L. R., 8 H. L., 171, Romilly, M.R., dissenting on
this point; Greenstreet v. Paris, 21 Grant's Chy., at p. 235,
Bargate v. Shortridge, 5 H. L. Cas., 297.
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when an instrument is produced under the seal of the company it is
prima facie to be taken that the seal was properly affixed.!

In regard to acts which are ultra vires of the company altogether,
as being outside the objects which the company has power to enter-
tain, it is said that the special powers given to the ultimate authority
within the company—whether it be the directors, or a general council,
or a majority at a general meeting—are always to be construed as

subject to a paramount and inherent restriction that they are to be

exercised in subjection to the purposes of the original bond of associa-
tion.*

One strong feature in determining the liability of a company for
the illegal acts of its directors witra vires the company is where the
company has received substantial benefit from such acts. It is a
well established rule that where a company has obtained the benefit
of an executed contract, it will not be allowed to repudiate the con
tract on the ground of any informalities in connection therewith.®
This principle is also recognized in the Civil Law, for the Quebee
Civil Code enacts' that “a stipulation that the obligation is contracted
for the partnership binds only the partner contracting, when he acts
without the authority, express or implied of his co-partners; unless
the partnership is benefitted by the act, in which case all the partners
are bound.” So where the shareholders benefit by the act of their
directcrs, unless they repudiate it immediately they will be held to have
acquiesced in it.® Thus, a railway company may be held liable on a
gubscription to secure the location of an agrienltural fair with a view
to increasing its traffie, although there is a defect of power to make

'D’Arcy v. The Tamar, ete., Ry. Co,, L. R., 2 Ex., 158, per Bramwell, B.,
at p. 162; Whiting v. Hovey, supra; see Fellows v. The Albert Mining Co.,
16 N. B,, 203; see also Palmer v. Mail Printing Co., 28 O. R., 656; Garland,
ete., Co. v. Northumberland, ete., Co., 19 Can. L. T., 274; 31 Ont. R., 40.

‘Pickering v. Stephenson, L. R, 14, Eq., 322; Buckley Comp., 6th Ed., 493,

Neelon v. The Town of Thorold, 22 Can. 8. C. R, 390; Bernardin v.
Municipality of Dufferin, 19 Can. 8. C. R., 581; Canada Central Ry. Co. v.
Murray, remarks of Gwynne, J., therein, 8 Can. 8. C. R,, at p. 334; Clarke v.
Sarnia Street Ry. Co., 42 U. C. Q. B, 39 ; Forrest v. G. N. W. Central Ry. Co.,
12 Man. L. R., 472, 19 Can. L. T, 162.

¢Art. 1856.

SSociété de Construction d’Hochelaga v. Soc. de Construction Metropo-
litaine, 4 Dorion Q. B. Rep., 199; Indianapolis Rolling Mill Co. v. St. Louis,
ete,, Ry. Co,, 120 U, 8,, 266. The head of a corporation may bind the body
corporate by any contract from which 1t may derive a benefit (Royal Institu-
tion for the Advancement of Learning v. Desrividres, Stuart’s K. B. Rep.,
p. 224.)
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such a contract, if it is not in violation of the charter and the company
has thereby induced one to expend money in reliance thereon.!  And
under the Civil Law, where the manager of a bank doing business as
a limited partnership has not the power to hypothecate the property
of the bank, (a restriction which is also placed upon directors under
our Aects,) although a hypothec placed by him as security for a loan
to the bank would be void, yet the bank would be liable for the amount
of the loan where it benefits by it.*

But the general rule that where a contract is executed the law
implies a promise,"—or to state it in another way, where a contract
has been executed there is a moral necessity that the other party to
the contract should pay the value in spite of any irregularities in the
contract*—does not always apply to the case of a company where the
contract hes been entered into by some one not having the power to
bind the company, and the latter has not given its assent, For
instance, if the

cretary of a company, with the sanction of two
directors of a comj

any take it upon themselves, without calling a

meeting of the board, to agree with an execution ereditor of the com

pany to*delay execution against the company’s construetion material
in consideration of certain other security for the debt being given
(viz., moneys coming to the hands of the execution creditor from
certain garnishee proceedings taken by him against debtors of the
company); if the board of directors upon hearing of this arrangement
consider the terms too hard and unreasonable, they can repudiate it
especially where the execution ereditor was not prejudiced by the
delay which had been granted.®

35. Acquiescence as a remedy for ““ ultra vires " acts of directors.
—Acquiescence is not so easily presumed® in the case of acts onerous
to the company or one or more of its shareholders, In such case,
although some acts of directors which are ultra vires may be rendered

! State Board, etc., v. Citizens Street Ry. Co., 44 Ind., 407, and see Clarke
v. Sarnia Street Ry. Co.,, 42 U. C. Q. B, 39; but see Tomkinson v. South
Eastern Ry. Co., 35 Ch, Div., 67, which holds the contrary.

* Nancy, 26 March, 1878; 91 Journal du Palais, 217.

3 Bast London Waterworks Co. v. Bailey, 4 Bing., 287.

‘Hall v. Mayor of Swansea, 5 Q. B., 526; Pim v. Municipal Council of
Ontario, 9 U. C. C. P, 304; Forrest v. G. N. W. Central Ry. Co., 12 Man. L.R.,
472; 19 Can. L. T, 162,

Hamilton & Port Dover Ry. Co. v. The Gore Bank, 20 Grant's Chy.,
190 ; see also Almour v, Law, 26 Nova Scotia Rep., 340, 347.

“0'Dell v. Boston, ete., Coal Co., 29 N. 8. R., 385.

19
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valid by acquieseence, yet this can only be by the individual acquies-
cence of every shareholder.' In the absence of full information mere
lapse of time eannot grow into acquiescence.” Length of time may,
in many cases, materially assist in establishing acquiescence; but it is
not the time but the acquiescence which changes what would other-
wise be a void act into a valid one.?

36. Further instances of administrative powers.—It has been
stated that the directors may administer the affairs of the company in
all things.* This means that their authority extends to all acts reason-

ably necessary for management.® Thus a board of directors or a man-

aging partner of a civil law partnership can give a gratuity to those
who have rendered special services to the company, where the profits
of the year or state of business of the company will justify it.® They
can compromise with an insolvent debtor of the company,” or with
shareholders in regard to disputed claims® They may also grant a
pension for the henefit of the family of a deceased servant of the
company for it may benefit the company to treat its servants with
liberality.?

37. Extraordinary powers given directors by by-laws or special
statutes.—There are decisions to the effect that where the charter of a
company or the governing statutes provide that in the management
of its affairs the directors shall have all the powers which the corpora-
tion itself possesses, not incompatible with the by-laws and the laws
of the country, and there is nothing in the by-laws incompatible with
the exercise by the directors of the power to borrow money, issue
bonds, or to convey in mortgage the lands of the company as security,
then, and then only, can they exercise such power in the absence of

iBrotherhood’s case, 31 Beav., 365; Smallcombe v. Evans, L, R,, 3 H. L.,
249; Spackman v. Evans, Lord Cransworth, L. R,, 3 H. L., p. 190; Houlds-
worth v. Evans, Lord Cransworth, Ibid, p. 276; Riche v. Ashbury Ry. Car-
riage Co., L. R., 9 Ex., 224, 232,

*Spackman v. Evans, L. R, 3 H. L., at p. 233.

" Evans v. Smallcombe, L. R., 3 H. L., at p. 260.. $ Supra, p. 283 et seq.

See West of England Bank, Ea parte Broker, 14 Ch. Div., 317.

‘Hampson v. Price’s Candle Co., 34 L. T., 711; 24 W. R., 764; Pardessus
Droit Commercial, vol. 4, p. 92; 4th Edit., 1831.

T Pardessus loc, cit. ; Preirst v. Mira, Journal du Palais, 1842, vol. 2,
p. 126,

# Supra, chapter on Capital 8tock, p. 107,

9Henderson v. Bank of Australia, 40 Ch, Div,, 170.
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express permission.' And this would apply to Canadian companies
incorporated by special Act, in which these powers were expressly
given to the directors. But under our Companies’ Acts the general
rule is that directors may only borrow money and issue bonds, deber

tures or other securities therefor or mortgage or pledge the property,
real or persongl, to secure any sums borrowed by the company, when
authorized to do so by a by-law for th

purpose passed and approved by

the votes of shareholders, representing at least two thirds in value of

the subseribed stock of the company represented at a special general
meeting duly called for considering the

by-law.2 In certain of the
Provineial

cholders required to sanction

Acts, the proportion of

the loan differs from the Dominion Act

In the
ding corporation, however, the directors could authorize

their manager to deposit goods in a warehouse and raise money on the

38. Incidental powers of directors of trading companies
case of a tr

security thereof for the prosecution of the business of the company,

and it would not be necessary, in such a case, that tl

the above men
tioned Iuv\ law should exist, as a condition precedent to such a Inl'w-tw|
ing.* The directors having the right to pass by-laws for the conduet
of the affairs of the company® and having the power to enter into any
intra

tres contract on behalf of the company,® then in the case of a
trading company they could necessarily authorize their manager to

conduct the financing of the company, within the limits of the neces

sities of every day o

ations. But in regard to procuring extensive
loans and the issue of bonds and debentures therefor, or pledging or
hypothecating the property of the company as security therefor, while
a by-law passed by the shareholders is necessary to authorize the diree
tors to take such steps, yet, on the principle already laid down” where
no complaint is made by the shareholders, or the company, though

aware of the facts, becanse of any irregularity or informality in the

raising of money by the manager, and pledging the property of the
company therefor, an outsider, such as an execution creditor, or a

subsequent purchaser of the mortgaged estate, would not be allowed

! Australian Company & Mounsey, 4 K. & J., 733; Fo parte Nat. Bank,
L. R, 14 Eq., 507 ; Patent File Co., L. R., 6 Ch., 83

* Sec. 37 Dom. Act, R. 8. C,, ch, 119,

* For instance, the British Columbia requires the sanction of three-
quarters of the gshareholders, R. 8. B. C,, ch. 44, secs. 100 and 122.

‘Merchant’s Bank of Canada v. Hancock, 6 O. R., 285.

*R. 8. C., ch. 119. sec. 35 (g). 8 Itid. sec. 35. T Supra, p. 287.
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to interfere, there being no imputation of fraud or illegality in its
broad and culpable sense.!

39. Company’s power to mortgage.—It is to be remarked that
even in the absence of express power granted to a company to mort-
gege its property, every company in this country has the power to
mortgage its property for the purposes of its undertaking.? There-
fore, although most of our Acts expressly give the power to *“ hypothe
cate or pledge the real or personal property of the company to secure
any sums borrowed by the company,”® this must not be considered as
implying that the company’s powers to mortgage are to be limited to
that object; it may mortgage its property for other purposes provided
the mortgage is within the scope of the powers conferred upon the
company.* Thus a company can mortgage its property to guarantee
the debt of its contractor, contracted for materials to be used by the
company.®

40. Power of directors to issue negotiable paper—By-law.—All
the Companies’ Acts in this country expressly confer the power to
make, indorse, and accept bills and notes.” Section 76 of the
Dominion Companies’ Aet which is typical of all the Joint Stock Com-
panies’ Acts of the Provinces, provides that “ Every . . . bill of
exchange drawn, accepted or indorsed and every promissory note and
cheque made, drawn or indorsed on behalf of the company, by any
agent, officer or servant of the company, in general accordance with

his powers as such under the by-laws of the company, shall be binding

upon the company; and in no case shall it be necessary to have the
seal of the company affixed to any such . . . bill of exchange,
promissory note or cheque, or to prove that the same was made, drawn,
accepted or indorsed, as the case may be, in pursuance of any by-law
or special vote or order,” ete. The language of this section requires
that before commercial paper is issued by the company, the Board of
Directors should pass a by-law designating which officers of the com-

1Merchant’s Bank of Canada v. Hancock, supra; and Greenstreet v. Paris,
21 Grant's Chy., 229.

*Bickford v. Grand Junction Ry., 1 Can. 8. C. R, 696; see remarks of
Strong, J., at p. 730.

SR, 8. C., ch. 119, sec. 37 (b).

«Bickford v. Grand Junction Ry., 1 Can. 8. C. R., 696.

5 Ibid ; and see In re Pyle Works (1891), 1 Ch,, 173. Seaalso on this sub-
ject, CuaprEr XII.—FINANCIAL MATTERS,

‘R. 8. C,, ch, 119, sec. 76, as an example of all the Companies’ Acts.
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pany shall sign such paper on behalf of the company. In default
of any such general by-law, a special resolution of the Board would
be required to render valid each promissory note or bill of exchange
general by-law in
regard to all commercial paper, designating the officers who are author
ized to sign and exeeute these documents,!

issued by the company. The practice is to pas

This section enables companies to draw, accept and indorse bills
of exchange, ete., but the company acts by its directors, as appears
from the language of section 85 of the Dominion Act and the cor
responding sections in the Provineial Aets. By these sections the
directors may make, or cause to be made, any <|»-\|-|'|]M m of contract
which the company may, by law, enter into.* The necessity for a
general by-law or special action by the Board of Directors was pointed

out in an early case,® in which it was held that under a former

Dominion Companies’ Aet, containing precisely the same wording as
the present in this respect, the company could not issue promissory
notes unless the power were formally given by the by-laws of the
company. The decision proceeds to state that as in the case under con
sideration the by-laws provided that “the president and secretary shall
have power to draw cheques, to sign deeds, stock certificates, all con
tracts authorized by the board of directors, and all matters and docu
ments of special import, that the notes in question had not been proved

to have been authorized in such a manner as to bring them within the

!'That this is the true interpretation is apparent from Hovey v. Whiting,
1. 8. C. R, 5156, The agreement in this case could not have been upheld
had such a contract come under sec. 76, because in that event it would have

14 Cs

been necessary to have proved a by-law to enable the directors to make such
an agreement.

Where it is sought to make the directors subject to this clause, they are
expressly included therein. Thus in an old Act incorporating the Marmora
Foundry Company, (16 Vie., ch, 253, 1853), section 20 provides that: “ Every
contract, agreement, engagement or bargain by the company, or by any one
or more of the directors on behalf of the company, or by any agent or agents
of the company, and every promissory note made or endorsed, and every bill
of exchange drawn, accepted or endorsed by such director or directors, or by
any officer on behalf of the company, or by any such agent or agents in
general accordance with the powers to be devolved to and conferred on them
respectively under the said by-laws, and in pursuance of the same or any of
them, shall be binding upon the said company.”

! Peruvian Ry. Co. v. Thames & Mersey Marine Ins. Co., L. R., 2 Ch., 617;
and see General Estate Co., o parte City Bank, L. R., 8 Ch,, 758

‘Coates v. The Glen Brick Co., Superior Ct.,, Montreal, 30 Nov., 1870,
1 Rev. Crit,, 121.
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category of contracts authorized by the board of directors, the com-
pany was not bound thereby. This is all that appears in the note of
the case. 1If, as would appear from this short summary, the notes
sued upon had been signed by the president and secretary, the con-
clusion that the company would not be bound by them would at first
sight appear to be incorrect, for the Act states that “notes signed by an
officer of the company in general accordance with his powers as such
under the by-laws of the company, shall be binding upon the com-
pany.” If there were no by-law defining his power in this respect,
primi facie the company would not be liable on the notes, although
the note would be held good as an acknowledgment of indebtedness
till denied specially.! The apparent inconsistency in this case arises
from the fact that the wording of the by-law seemed to require that
no promissory note should be issued without the special authorization
of the board of directors. In fact, it did not confer a general power
to issue notes upon the president and secretary; and, although there
is no full report of the case, this would appear to be the decision of
the learned judge.

41. Resumé of general law as to issue of commercial paper by
companies.—In regard to the general law relative to the issue of
promissory notes by companies, the following resumé of the principal
features of the subject are taken from a judgment of Cross, J., ren-
dering the decision of the Court of Appeal in Montreal in the case of
Société de Construction du Canada v. La Banque Nationale.?  After
reviewing the English authorities, the learned judge concludes :

1st. That a commercial corporation may validly make and issue

negotiable promissory notes and other negotiable instruments.*

2nd. Thet a corporation specially authorized by its charter, or
having power to make by-laws for the purpose, and having made such
by-laws, may do the like.

3rd. That a non-commercial corporation, irrespective of any such
by-laws, may do the like if the nature and chargcter of the business it
is authorized to transact warrants it.

4th. That although the making and issuing of such instruments
by a corporation may be ultra vires, it is only so in a secondary sense,
and will be binding on the corporation, unless the transaction be

! Société de Conmstruction du Canada v. La Banque Nationale, Q. B,
Montreal, 1880, 3 Leg. News, 130.

* 1880, 3 Leg. News, 130.

% And see Berton v. Central Bank, 5 Allen (10 N, B.), 493,
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sought to be restrained at the instance of some one interested as a
corporation.

5th. That if a promise be held out to the public by an incorpor-
ated company that they will pay to the order of a person named, that
person can transfer the instrument by indorsement, so that the com-
pany cannot set up in compensation against the holder any debt that
such transferor may afterwards come to owe the company.

The learned judge also held that in the absence of any special
denial, authority of officers of an incorporated company to make notes
will be presumed, and also that the note was given for consideration.!

The subject of the issue of bills and notes will be further considered
in other parts of this work

42. Powers specially delegated to directors to regulate by by-laws
to be ultimately sanctioned by the shareholders.—Among the powers
specially enumerated in our Companies’ Acts as being delegated to the
directors to regulate by by-laws, such by-laws to be subject to the

ultimate approval of the shareholders® are the following :

(a) The regulation of the allotment of stock, the making of calls
thereon, the payment thereof, the issue and registration of certificates
of stock, the forfeiture of stock for non-payment, the disposal of for-
feited stock and of the proceeds thereof, and the transfer of stock;

(b) The declaration and payment of dividends;

(¢) The number of the directors, their term of service, the
amount of their stock qualification and their remuneration, if any;

(d) The appointment, functions, duties and removal of all agents,
officers and servants of the company, the security to be given by them
to the company and their remuneration ;*

! Citing among others Snarr v, Toronto, P. & B. & 8. Society, 29 U. C.
Q. B, 317,

* Sec. 36 Dom. Comp. Act, R. 8. C,, ch. 119,

Without express power it is the right of the directors of a railway com-
pany to appoint necessary officers and agents of the company, and to provide
for the manner of their payment (Falkiner v. Grand Junction Ry. Co., 4
0. R., 850.)

The agreement to pay a solicitor a fixed sum as a yearly salary in lieu
of paying items in detail, is neither illegal nor unusual, whether it provides
for the past or the future (Ibid).

Whene the directors of a railway company passed a by-law, enacting
that the salary of the plaintiff, as solicitor of the company, should be fixed
at $1000 per annum, which by-law was afterwards, at a meeting of share-
holders, repealed;

Held, that the by-law was within the competence of the directors under
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(e) The time and place for the holding of the annual meeting
of the company, the calling of meetings, regular and special, of the
board of directors and of the company, the quorum, the requirements
as to proxies and the procedure in all things at such meetings;

(f) The imposition and recovery of all penalties and forfeitures
which admit of regulation by by-law;

(g) The conduet, in all other particulars, of the affairs of the
company.

In regard to the remuneration of directors, some qualifications
must be pointed out. No doubt the Act explicitly provides that diree-
tors may fix their remuneration by by-law, but this by-law has to
receive the sanction of the shareholders convened at a special general
meeting or annual meeting, and if not confirmed at the meeting the
by-law will cease to have effect from the date of the meeting. 1If not
confirmed there may have been an intervening period that is, the
period between the passing of the by-law and its rejection at the
annual meeting, wherein the directors were the sole judges as to the
amount of their remuneration. Or it may be that no by-law relative
to this subject has been passed. Unless anthorized to do so by the
instrument which regulates the company or by the shareholders at a
properly convened meeting, the directors have no right to be paid
for their services, and cannot pay themselves or each other, or make
presents to themselves out of the ,company’s assets.! This would

apply where the directors allowed their president a salary of $1200

for the year then current, without the consent of the sharcholders,
and although the indebtedness of the company on this account was
ordered by the directors to be certified under the corporate seal,
neither the president nor the directors being considered as servants
of the company and as such entitled to remuneration for their labour
according to its value.?

C. 8. C,, ch, 66, sec. 47, and that the shareholders could not undo the arrange-
ment in respect of past services of the solicitor received by them (Ibid).

Where the directors of a company had power to appoint officers and
agents and dismiss them at pleasure, Held,—that their appointment of a
solicitor need not be under the corporate seal (Caston’s case, 10 Ont. P. R.,
339).

Directors may dismiss the r of a y without notice, when
the latter is insolvent and insubordinate (Dick v. Canada Jute Co., 8. C. 1886,
30 L. C. J., 185).

' In re G. Newman & Co,, per Lindley, L.J. (1895), 1 Ch., 674, 12 R., 228;
Fellows v. The Albert Mining Co., 3 Pugs. (16 N.B.), 203 .

* Fellows v. The Albert Mining Co., supra; Dunston v. The Imperial Gas
Light Co., 3 B. & Ad., 125.
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The shareholders at a meeting duly convened for the purpose

can, if they think proper, remunerate directors for their trouble, or

make presents to them for their services, out of the assets properly
divisible amongst the shareholders themselves, Further, if the com-
pany is a going concern, the majority can bind the minority in such
& matter as this; but to make presents out of profits is one thing, and
to make them out of capital, or out of money borrowed by the com-
pany, is a very different matter. Such money cannot be lawfully
divided amongst the shareholders themselves, nor can it be given
away by them for nothing to their directors, so as to bind the com
pany in its corporate capacity.! But if the permanent by-laws of a
company fix the directors’ fees at a reasonable amount, they will be
entitled to them, although no profits are ever made by the company.?
A director can sue for remuneration which the company has agreed
to pay him.* To take remuneration beyond what is payable under
the Act or by-laws is a misfeasance, and directors who are parties to
it are jointly and severally liable for the amount thus illegally paid.*

44, Obtaining increased powers for the company.—In regard to

obtaining increased powers for the company, this'is left prima

rily to
a certain proportion of the shareholders assembled at a special general
meeting called for the purpose, who give the directors authority® to
proceed, if they see fit,® in carrying out the formalities necessary to
that end

45. Manner of changing amount of capital stock or subdividing
the shares.—But in regard to increasing or decreasing the capital
stock or subdividing the shares, the directors take the initiative and
pass a by-law for the purpose. This by-law must afterwards be con-
firmed by the votes of shareholders representing at least two-thirds
in value of all the subscribed stock of the company, at a special
general meeting duly called for considering the same, and afterwards
confirmed by supplementary letters patent.”

! In re Newman & Co. (1895), 1 Ch., 674; 12 R., 228; Per Lindley, L.J.

* Re Lundy Granite Co.; Harvey Lewlis case, 26 L. T., 673.

* Orton v. Cleveland Co., 3 H. & C,, 868; Nell v. Atlantic Co,, 11 T. L. R,,
407, C. A.

¢ In re Newman (1895), 1 Ch., 674; Oxford, ete., Soc., 35 Ch. D., 502; Leeds
Estate Co. v. Shepherd (1897), 36 Ch. D., 809,

R. 8. C,, ch. 119, sec. 13.

fIbid, sec. 14, “ The directors may,” etc.

7Ibid, gecs. 17 to 20: Even where the charter of a company allows the

capital to be increased, the directors cannot augment the original capital
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46. Allotment of stock.—It is to be noted that unless the by-law
passed for the increase of capital preseribes the manner in which the
shares of the increased capital shall be allotted, the control of such
allotment shall rest absolutely in the directors.!

But once a by-law is passed at the annual general meeting of the
company providing for the allotment of new stock by the shareholders,
the directors have no power to pass a by-law directing its repeal and
providing for the allotment by themselves?

In regard to the ordinary allotment of stock, this is made at such
times and in such manner as the directors prescribe by by-law unless
the letters patent or supplementary letters patent make other definite
provision.®

47. Payment of stock.—It has already been stated* that directors
may under our Acts, pass by-laws regulating the payment of stock,
ete. Such by-laws will have force without the sanction of the share-
holders until a general meeting has been called to confirm them, or,
in the absence of such a meeting, until the next annual meeting of the
company.® But the directors are not bound to make such by-laws,
and as they may under the Acts make any contract which the com-
pany may by law, enter into,® it would appear that in the absence of
such by-laws they could allot and arrange for the payment of shares
in materials supplied, or by services to be rendered, or in any other
equivalent of their full value, provided the formalities as to registra-
tion of a written contract to that effect were fulfilled as required by
the Statute.” But they could not issue shares for less than their
nominal value.® It is not ultra vires of the directors to take subserip-
tions of stock without receiving at the same time the statutory 10 per
cent.?

where the business of the company (in this case a toll-bridge company) does
not require it, and there is sufficient cash on hand to meet all the require-
ments of the business, and especially where such increase is sought to be
made with a view to maintaining the directors in office (Perreault v. Milot,
Q. B. 1886, 14 R. L., 417).

'R. 8. C,, ch. 119, sec. 18 (2).

?Stephenson v, Vokes, 16 Can. L. T, 223.

58ec. 26, R. 8. C, ch. 119. BSee also CHAPTER V.—CAPITAL S8TOCK.

* Supra, p. 295.

5 Falkiner v. Grand Junction Ry. Co., 4 O. R., 350.

@ See sec. 35, R. 8. C., ch. 119.

‘ 8ec. 27, Ibid; see British Seamless Paper Box Co., 17 Ch. Div., 467.

* McCraken v. McIntyre, 1 Can. 8. C. R., 479 ; and see also Craprer V.,

! Denison v. Leslie, 3 Ont. A. R., 536.
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48. Appointment of liquidator ends powers of directors.—1/pon
the appointment of a liquidator under the Winding-up Act' all the
powers of the directors cease except in so far as the court or the liquida-
tor sanctions the continuance of such powers. But the mere fact that
a company is wholly insolvent does not deprive the directors of their
powers.?

49. TFiduciary duty of directors to the shareholders—Power of
contracting with company.— Directors are not only agents, but to a
certain extent trustees.® They are trustees to this extent, that broadly
speaking they will not be allowed to enter into engagements in which
they have, or can have, a personal interest, conflicting, or which may
possibly conflict with the interests of those whom they are bound by
fiduciary duty to protect.* 8o strictly is this principle adhered to,
that no question is allowed to be raised as to the fairness or unfairness
of the transaction ; for it is enough that the parties interested object.®

The civil law and the law of England are the same upon these points.®

The rule is as applicable to the case of one of several directors as to a
managing or sole director.” The above is broadly speaking the rule on
this subject, because to particularize, it must be stated that, although
the directors are in a certain sense the trustees of the company, they
are also the trustees of the whole body of shareholders who appointed
them;* and while it is true that they cannot enter into engagements
in which their personal interests are conflicting, or which may possibly

IR. 8. C., ch. 129, sec. 34.
Hovey v. Whiting, 14 Can. 8. C. R., 515, 534. See also Cuarrer XIIL—
WINDING-UP OF COMPANIES.
iSee per Kay, J., in Faure Electric Accumulator Co., 40 Ch. Div,, p. 151;
Aberdeen Ry. Co. v Blakie, 1 Maeq. H. L., 461; Great Luxembourg Ry. Co. v.
Magnay, 26 Beav,, 686; Imperial Mercantile Credit Assn. v. Coleman, L. R.,
6 H.‘l,., 189; Alblon Steel Co. v. Martin, L. R., 1 Ch. Div,, 580; Bennett's case,
5 De Gex., M., & ( )84 ; Er parte Bennett, 18 Beav, 339; Ernest v. Corysdill, 2
De Gex. F. & J., 175; Re Anglo-Greek Steam Nav. Co., 35 Beav., 399 ; Williams
v. Page, 34 Beav,, 661; York, etc., Ry. Co. v. Hudson, 16 Beav., 485; Greenstreet
v. Paris, 21 Grant's Chy., at p. 232
‘Aberdeen Ry. Co. v. Blaikie, 1 Macq. H, L., 461; Daniel v. Gold Hill
Mining Co., 6 B. C. L. R., 495.
Ibid. ' Ibid; Dig. Lib. XVIIL t. 1. c. 34, 5. 7.
‘Per Baggally, J., in North-West Transportation Co. v. Beatty, 12 App.
Cas., at p. 6593,
Cumberland Coal & Iron Co. v. Parish, 42 Maryland, 598; Great Luxem-
bourg Ry. Co. v. Magnay, 26 Beav., 686; Gaskell v. Chambers, 26 Beav., 360.
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conflict, with the interests of the company as represented by the then
shareholders,' yet if they do enter into any such engagement, it may
be affirmed or adopted by the company as represented by the majority
of its then body of shareholders, and the minority, who consider that
their interests will be harmed by the transaction, have no remedy,
provided that the transaction is not positively fraudulent or oppressive
towards them.? And further than this, the director who technically
abuses his fiduciary position by entering into a contraet with his other
directors for the sale of certain of his property to the company, can
vote as a shareholder, in proportion to the shares held by him, in deter-
mining the adoption or ratification of the contract by the company.?
And the mere fact that such a director has individually a majority
of votes, acquired in a manner authorized by the constitution of the
company, will not be deemed oppressive towards the dissenting share-
holders when voting at the meeting to conform or reject the trans-
action.*

Under the British Columbia Act directors are forbidden to en-
ter into contracts with the company.®

50. Duty of directors as trustees of the company—Inira vires
and ulfra vires Acts—While the directors are clearly trustees of

the shareholders as regards matters which are within their powers, yet
they are essentially trustees of the company itself in matters which
require the express confirmation of the shareholders. For example, if
the statute permits directors to be remunerated for their services

according to by-laws and they appropriate salaries to themselves with-
out a by-law having been sanctioned by the shareholders, the directors
would, as already seen® be abusing their fiduciary position towards
their cestuis que trustent, the then shareholders; but if the latter saw
fit to acquiesce in the action of the directors, there wonld no longer be
a breach of trust. The company, as a company, that is to say as it
may be represented by its future shareholders, would have no ground
of complaint, because the act being infra vires, if it did not meet with
their approval, a new by-law could be passed reducing the rate of

* Daniel v. Gold Hill Mining Co., 6 B. C. L. R., 495, Where a mineral
claim was sold at a price so inadequate that it was apparent the sale was a
scheme to benefit the purchaser and the directors, the sale was set aside.
(Ibid.)

* North-West Transportation Co. v. Beatty, 12 App. Cas., 589; and see
Bank of Toronto v. Cobourg, ete., Ry. Co., 10 O. R., 876.

P Ibid. *Ibid. *R. 8. B. C,, ch. 44, sched. 1, sec. 57. ® Supra, pp. 206, 207,
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remuneration or the old by-law could be quashed. But where the
directors make a misapplication of the capital in such a manner as to
be wholly wltra vires, then the question arises whether they are com
mitting a breach of trust toward their cestui que trust, the company,
This depends upon certain circumstances, In the case of persons who
own the entire capital of the company and intend to remain the sol¢
proprietors they may make any honest agreements amongst them
selves as to the appropriation of their own property.! But where it is

intended that the shares of the company shall pass into the hands of

would be a fraud on

the publie, then a misappropriation of the capita
the future sharcholders, although the whole body of present share-
holders might have sanctioned it in the honest belief that it was for the
best interests of the company,? and the transferee of shares, belonging
to a shareholder who acquiesced in the misappropriation, would not be
prevented from suing the directors for breach of trust, by the fact
that his transferor had kunowledge which would have disabled him
from suing. Where directors have acted ullra vires, it is no defence
that the acts in question were done for the benefit of the company, if
they knew, or ought with due care to have known, that such acts were
ultra vires.*

Sir Nathanial Lindley in his work on Companies,® says:  Direc
tors should remember that they are not the masters but the servants
of the shareholders,” ete. It is submitted that the word “servants” is
here inadvisedly used ;° that they can more safely be likened to agents
or managing partners,” [t is surprising, however, to notice the
amount of pains that have been taken by various courts and authors
in endeavouring to ascertain some general term descriptive of the
relations between directors and the shareholders: on the very face of it
the subject matter is incapable of any general definition. The ques-
tion must largely turn upon the relations existing at the particular
moment, between the directors and the shareholders. It is also to be

In re Gold Company, 48 L. J., Ch., 281; 40 L. T., 5; In r¢ Ambrose Lake
Tin Co., 14 Ch, Div., 390; 49 L. J., Ch,, 467; In re British Seamless Paper Box
Co., 17 Ch. Div,, 467; 50 L. J., Ch., 497,
!London Trust Co. v. Mackenzie, 62 L. J., ch. 870; 3 R., 597; 68 L. T., 380.
' Ibid. ¢ Ihid. "6th Edit., at p. 364,
¢ See Fellows v. The Albert Mining Co., 3 Pugs., 16 N. B,, 203; Dunston
v. Imperial Gas Light Co., 8 B. & Ad., 125.
See Forest of Dean Coal Co., 10 Ch. Div,, 450; London Financial Ass'n

v. Kelk, 26 Ch. Div., 107, 143; Aberdeen Ry. Co. v. Blaikie, H. L., 1 Macq.,
at p. 471,
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noted that in all cases in this country the powers of directors are
largely defined by the statutes and not by the shareholders, and in
regard to practically all matters relating to the administration and
management of the affairs of the company the directors take the initia-
tive, and indeed are the only ones who can take the initiative
in framing by-laws for that purpose. ~ Where the directors have
the controlling vote by virtue of their controlling interest as share-
holders they sanction their own by-laws, and are indeed masters of the
situation. It is not improper for a director to acquire stock in order
to obtain control of the company if no improper means are used by
him.!

51. Right of third parties to impugn acts of directors before
winding up.—If the shareholders have the power to ratify acts.of the
directors in breach of their trust, it is clear that so long as the share-
holders do not complain of a particular transaction, and where it is
not ulfra vires, it is not competent for third parties, ereditors of the
company, to impugn the position of the directors? as long as the
company is not brought under the Winding-up Act.

52. Right of liguidator to impugn acts of directors after com-

mencement of winding up.—When the company is being wound up
under the Winding-up Act, R. 8. (., ch. 129 (D), then, any breach of
his fiduciary position committed by a director prior to the winding-up

order, may be brought home to him by the liquidator appointed under
the Act or any ereditor.®  Section 83 reads as follows, *“ When in the
course of the winding-up of the business of a company under this Aet,
it appears that any past or present director, ete., has misapplied or
retained in his own hands or become liable or accountable for any
moneys of the company, or been guilty of any misfeasance or breach
of trust in relation to the company, the Court may, on the application
of any liquidator, or of any creditor or contributory of the company,
nothwithstanding that the offence is one for which the offender is
criminally liable, examine into the conduet of such director, ete., and
compel him to repay any moneys so misapplied or retained, or for

! Christopher v. Noxon, 4 0. R., 672; North-West Transportation Co. v.
Beatty, 12 App. Cas., 589.

* Bank of Toronto v. Cobourg, ete., Ry. Co., 10 O. R., 376.

" 8ec- 83 Windirg-up Act (D); R. 8. C, ch. 120. The object of this sec-
tion is to substitute a summary procedure for a more lengthy one; it does
not impose new liabilities (Bentinck v. Fenn, 12 App. Cas., 652, 669; Archer's
case (1892), 1 Ch,, at p. 334.)
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which he has become liable or accountable, together with interest, at

such rate as the C'ourt thinks just, or to contribute such sums of money

to the assets of the company, by way of compensation in respect of

such misapplication, retention, misfe
Court thinks fit.”

asance or breach of trust, as the

53. Consequence of breach of trust by director.—Apart from this
statutory enactment, the consequence of a breach of trust on the part

of a director is that he is bound to account for all profits made by him
by the employment of the assets of the company, and for all profits
made by him at the expense of the company unless he can show that
the company, with a full knowledge of all the facts, has agreed to
allow him to retain such profits for his own benefit.! But it is seen
that when the company is ordered to be wound up, the company, as
represented by the shareholders, has no power to acquiesce in the
breach of trust: the matter is then in the hands of the court, put in
motion by the liqguidator, a ereditor or contributor Where a direc

tor, having a judgment and execution of his own against the property

of the company, acting in good faith, purchased the same at a sale by
mortgagees, under a power of sale, for $8,400, and =old it in the fol

lowing vear, for $23 18 held in winding-up proceedings, th

y 38 3

he could not purchase for his own benefit but held the land as trustee

for the company, and accountable for any profit. rece ived on a
re-sale, and by reason of his refusing to pay over or account for such
profits, and in fact by his appearing as a bidder at the sale and so

damping the bidding, was guilty of a breach of trust, within R. S. (

ch. 129, sec. 83.2  Where a sale of company property was made under

such cirenmstances that it was apparent that the sale 1 sham one

for the benefit of the purchaser and directors, the sale was set aside
by the Court.®

54. Contracts between director and liquidator.—TTpon the appoint-
ment of a liquidator under the Winding-up Act all the powers of the
directors cease unless continued by the Court or the liquidator,* and
with the cessation of the directors’ powers ceases their fiduciary rela

! Lindley Comp. (1889), p. 36¢ and see Tylee v. The Queen, 7 Can.
8. C. R, at p. 683; In re G. Newman & Co. (1895), 1 Ch., 674.

* Re Iron Clay Brick Manufacturing Co.; Turner's case, 19 O. R., 113; and
see Tobin Canning Co. v. Fraser, 81 Tex., 407.
* Daniel v. Gold Hill Mining Co., 6 B. C, L. R., 495.
‘ R. 8. C,, ch. 129, sec. 34.
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tions to the company or its shareholders.! Hence a sale to the direc-
tors by the liquidators, when the powers of the former have not been
expressly continued by the latter, is valid.*

§5. Secret contracts by director with promotor.—There must be
the fullest disclosure to the company by the directors. Perhaps the
most fruitful source of breaches of trust arises in connection with
secret agrements between promotors and directors. The usual method
used to be that the directors subscribed for the necessary number of
shares to qualify them as directors. They then issued to the pro-
motors certain shares which they were to receive as paid-up shares
under the scheme of organization, who in turn immediately trans-
ferred the necessary number to the directors. They then proceeded
to formally make the contract of purchase of the property, which
according to the scheme, the company was organized to purchase :
the promotors pocketed their respecive shares of the so-called “ pro-
motion-money,” the bubble burst, and the innocent shareholders, who
had bond fide subscribed for shares which were not paid up, were
called upon as “ contributories ” to make up a fund for the payment
of outstanding debts. In these cases the English Courts of Equity
hold the directors who have taken part in the conspiracy, to the sub-
stance of the liability which they in form hold themselves out as hav-
ing fulfilled® The above method has been cleverly varied, as
instanced in a later case. The new method consisted in the promotor
getting a friend to become a director upon the terms that, if he should
at any time desire to part with the shares which he was to take in order
to qualify him as a director, the promotor would purchase them from
him at the price which he should pay for them. The director took
the qualification shares and paid for them at par out of his own money.
He then proceeded to act for some time as director, but never disclosed
to his co-directors or to the company his agreement with the promotor.
He subsequently resigned, and of course upon his request the promotor
paid him the sum which he paid for his qualification shares. Now, it
is apparent that whatever abuse there may be about such a transaction,

! Chatham National Bank v. McKeen, 24 Can. 8. C. R., 348, confirming 27
Nova Scotia, 305, reported subnom. r¢ Mabou Coal & Gypsum Co.

* Ibid.

SThompson Corp., sec. 4038; see Carling’s case, L. R., 20 Eq., 580; Eden
v. Ridsdales Land, etec., Co., 23 Q. B. Div., 368; and see Hay's case, L. R., 10
Ch., 598, 604.
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the director made no direct profit from it, at least he was no better off
than before, and it seemed to be thought that for this reason there was
no breach of trust or misfeasance for which the director could be held
liable at the instance of the liquidator upon a winding-up, but the
English Court of Appeal in Archer’s cas

se' held, reversing the judg
ment of Kekewich, J., that as the price obtained by the director from
the promotor for his shares when he retired and sold out, was in excess
of their actual value at that time, whatever profit or benefit acerued to
him by his secret agreement with the promotor belonged to the com

pany, and that the retention by him of the proceeds of the indemnity

oceasioned a loss to the company for which he was accountable with

intercst. The real abuse in this case consisted in the company not

being told of the existence of the bargain in order that they might
elect whether they would let their director keep the advantage or not.
Its existence not being disclosed, then, inasmuch as the indemnity
became fruitful, the money which arose from it became money for

which the director who had lw[xt it secret was bound to account to the

company. Although in one sense there was no loss to the company,
yet in another sense there was. The loss was that the company did
not get that benefit from the indemnity which ought to have been
theirs, but that somebody else got it. The object of a clause that a
director shall hold, say fifty shares for qualification purposes, is

amongst others that the company shall have this security, that the
director has a stake in the concern while he is acting as director, and
that he shall not be simply in the position of a person who can, with
out loss to himself, play ducks and dr
perty.®  As pithily stated by Bowen,

akes with the company’s pro-

J.B “the director is r
watch-dog, and the watch-dog has no right, without the knowlec
his master, to take a sop from a possible wolf.”

56. Director as an ordinary shareholder in regard to his own
shares.—In the matter of dealing with his shares, a director is in
general as free as any other shareholder. He is not a trustee for the
general body of the shareholders, so as to be unable to deal with his
shares in a manner prejudicial to the interests of his cestuis que trus-
tent, but in a vast variety of circumstances is just as free to deal with
his shares—except perhaps his qualification shares, which he cannot
deal with without giving up his directorship—as any other person.*

1(1892), 1 Ch., 822. ? Per Bowen, L. J., at p. 841, 8 I'bid.
¢In re National Provincial Marine Ins. Co., Gilbert's case, L. R., 5 Ch,,
569; Thompson v. Canada Fire & Marine Ins. Co.,, 9 O. R., 284,

20
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And if directors truly and reasonably believed that they were acting
in the interests of the company, they are not chargeable with dolus
malus or breach of trust merely because in promoting the interest of

the company they were also promoting their own, or because they
afterwards sold their ghares at prices which gave them large profits.!

57. Power of directors to contract with the company.—All our
Railway* Acts contain special provisions relating to the disqualifica-
tion of directors whose interests are or possibly may be, inimical to
those of the company.? Where a director is interested in a contract
with the company, the contract is not void even though it disquali-
fies the director ;* the contract is merely voidable, and while the
company could enforce a contract entered into between the company
and a director of the company for the benefit of the director or his
firm, such a contract cannot be enforced by the director or his assigns
against the company. With regard to the nature of the contracts
which disqualify a person interested in them from being a director,
it has been held that they must be contracts made with the company
in the prosecution of its undertaking, and that there is nothing to
prevent a banker of a company from being one of its directors.®

Directors may lend money to the company and take security
therefor,® and may enforce the payment of the same like any other
ereditor, but such contracts will be subject to severe serutiny, and
under the obligation of acting in the utmost good faith.”

‘Hirsche v. Sims (1894), App. Cas,, 664; distinguishing McKay's case,
2 Ch. Div,, 1; and Weston's case, 10 Ch. Div., 579.

See. 57 Dom. Ry. Act, 1888; Provincial Statutes likewise, See also
British Columbia Companies’ Act, R. 8. B. C., ch. 44, Table 3, sec. 57.

IFoster v. Oxford, etc,, Ry, Co,, 13 C. B,, 200,

Flanagan v. Gt. W. Ry. Co,, L. R,, 7 Eq., 116; see Aberdeen Ry. Co. v.
Blaikie, 1 Macq., 461; see MacDonald v. Riordan, R. J. Q., 8 Q. B., 555, con-
firmed in Supreme Court; Thomas v. Brownville, ete., Ry. Co., 109 U. 8., 522;
Munson v. Syracuse Ry. Co., 103 N. Y., 58; Pneumatic Gas Co. v. Berry, 113
U. 8, 322,

“Sheffleld & Manchester Ry. Co. v. Woodcock, 7 M. & W., 574 ; see
Regina v. Gaskarth, 5§ Q. B. Div., 321,

Y Neelon v. Town of Thorold, 22 Can. 8. C. R., 390.

7 Thompson Corp., sec. 4068.

The office of director, under the British Columbla Act, becomes vacant if
he is concerned in or participates in the profits of any contract with the
company; or if he holds any other office or place of profit under the company.
This is not the case when the director is a member of a company which has
entered into a contract or done any work for the company of which he s
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58. Rules as to the bringing of actions to restrain acts of
directors.—Where a company is incorporated, and its directors have
done or are doing that which some shareholders desire to bring an
action to redress or prevent, Sir Nathaniel Lindley in his work on
Companies' thus summarizes the rules which are to be observed,
(and these are substantially the same as require to be observed under
the Civil law, and consequently the law of Quebec?

1. If the matter complained of is one which gives a right of
action to the company as a collective whole

the company ought to
sue in its corporate name, and an action by on¢

ol

member on behalf

himself and others is imprope

a director; he nevertheless, shall not vote in respect of such contract or worl
and if he does so vote, his vote shall not be counted. R. 8. B. C,, ¢l

Table A, sec. 67

McDonald v. Rankin, 8. C,, 1800, M. L. R, 7, 8. C. 44; plaintiff, in hi
quality of shareholder in the Consolidated Bank of Canada,

and a
feree (cessionnaire) of severs

ul other shareholders, brought an action agal
a director of the bank for damages suffered by reason of the bad
tion of the directors

vdmini
Defendant contended that the right

of action b
shareholders against the directors for

bad administration belonged to
bank itself, which could abandon its right of action against them;

that this
abandonment by the bank or the majority of the shareholders would bind
all the shareholders and would take from them the right to proceed against
the directors in their personal names. With this view the Court concurred,
stating that It conformed to the French jurisprudence, and went on to say

If the corporation or the majority of the shareholders in meeting as-
sembled, had discharged the directors from all responsibility for their ad-

ministration, I would dismiss the action as having ceased to exist; but this

pretension Is not founded in fact, and even the defendant did not plead the
abandonment of the right of action by the corporation ..The only resolu
tion adopted by the majority of the shareholders was that an action should
not be instituted in the name of the bank and with its funds. This resolu-
tion did not, certainly, take away the right of action from the shareholders;
its real object was to let the shareholders sue in their own names if they
judged proper.” Accordingly plaintiff’s right of action was allowed. It ws
also held that when several shareholders assign their claims to one of their
number, not selling them to him, but constituting him procurator in rem
suam, the defence of litigious rights could not be pleaded, this form of asso-
clation ad litem, {.c., the joinder of several creditors to bring a joint action
against the same defendant, being recognized by the civil law.
Hamilton v. Desjardins Canal Co., 1 Grant’s Ch., 1.

* Citing Gray v. Lewis, L. R, 8 Ch., 1035; Russell v. Wakefield Water-

works Co., 20 Eq., 474; thus also McDonald v. Rankin, 8. C., 1800, M. L. R.,
7 8. C., 44, (Quebec).

Ihid; see also
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2. Again, if the complaint relates to some matter of internal
management as to which a majority is competent to decide, the action
should be brought by the majority in the name of the company.!

3. But if those who have the management of the affairs of the
company will not bring an action in its name when the shareholders
require it, having a right to do so, or if directors or ghareholders have
done or are about to do that which is wrong, even if sanctioned by a
majority, then an action by some of the members on behalf of them-
selves and others, or in the latter case by a member suing alone,?
may be sustained, for otherwise the dissentients would be without
redress.®

59. Right of action against directors for fraud or misfeasance.—
For acts of frand or misfeasance, done by directors, whereby an in-
jury to a shareholder has resulted, the latter has an action against
the directors on precisely the same grounds as other strangers would
have.*  Strangers have any appropriate remedy against the direc-
tors of a company which one man may ordinarily have against an-
other in the ordinary relations of ecivil society not resting in con-
tract.®

When a company becomes insolvent and is being wound up
under the Dominion Winding-up Aet,® then any misfeasance, breach

' Citing McDougall v. Gardiner, 1 Ch. Div,, 13; Moseley v. Alston, 1 Ph,,
790; Foss v. Harbottle, 2 Hare, 461; and see McDonald v. Rankin, supra.

Citing Simpson v. Westminster Palace Hotel Co, 8 H. L. Cas,, 712;
Russell v. Wakefleld Water Works Co., 20 Eq., 474, at p. 481; Hoole v. Great
Western Ry. Co., L. R., 8 Ch,, 262; thus also McDonald v. Rankin, M. L. R,,
7 8. C, 44 (Quebec); where several shareholders assign their claims to one
of their number, not selling them to him but constituting him procurator in
rem suam, the defence of litigious rights cannot be pleaded, this form of asso-
clation ad litem, i.e. the joinder of several creditors to bring a joint action
against the same defendant, being recognized by the civil law (Ibid).

Action prescribed by thirty years, (Ihid.)
'Ibid, and Mason v. Harris, 11 Ch. Div,, 97.
¢Thompeon Corporations, sec. 4092; McDonald v. Rankin, M. L. R, 7

8. C., at p. 47; Banque d'Epargne v. Geddes, M. L. R., 6 8. C., 243; Rhodes v.
Starnes, 22 L, C. J,, 113; see also Bonhomme v. Bickerdike, R. J. Q., 17 8. C.,
28, confirmed in Queen’s Bench, 24th April, 1900.

Thompson Corp., sec. 4092; Banque d'Epargne v. Geddes, M. L. R, 6
8. C., 243; see Therien v. Brodie, 8. C., 1893, R. J. Q., 4 8. C,, 23, where it was
held that ““ In the absence of gross fault or fraud, there is no privity between
the directors of a y and non-shareholders as regards the public; the
directors merely occupy the position of agents of a disclosed principal, viz.:
the Company.

* R. 8. C,, ch. 129.
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of trust or misapplication of money hy the present or past directors

is subject to sec. 83 of that Aet which gives any creditor, or con

tributory or liquidator the right to move the Court to investigate the

conduct of such director or directors and compel him or them to re-
pay any moneys so misapplied or retained, with interest, or to con-
tribute such sums of money to the assets of the company, by way of
compensation in respect of such misapplication, retention, breach of

trust or misfeasance as the Court thinks fit.

60. Responsibility of a director for unlawful acts of the board.—
In determining what is sufficient to charge a director with par-
ticipation in the unlawful acts of the managing body, or of passive
negligence in failing to oppose or thwart them, the facts of each par
ticular case must be the controlling factor. A director who was an
original party to an unlawful scheme, whereby the funds of the
company were dissipated, did not discharge himself from liability
by showing that he afterwards went in and protested against it, and
did nothing more. He should have called his colleagues together,
laid before them his protest in a firm manner, and demanded action
upon it, and if necessary, he should have filed a bill in equity to re
strain the illegal action.,' A director who was not a party to the orig
inal unlawful transaction, but who signed a cheque, by which part of
the moneys were dishursed, in pursuance of it, was in a situation no
better; he being under the duty of knowing, his liability is in the same
position as though he had done the act with full knowledge.® But a
director whose only fault was passive negligence, who paid no atten
tion to the affairs of the company ; who had but a vague notion of what
was going on ; who trusted everything to the other directors, con
fided in them and took it for granted that everything was all right,
was held not liable with the others, though his standing in a court of
equity was so poor that he was charged with the costs of the pro-
ceedings against himself.® If, however, a director does not really
exercise his judgment. he will be liable.* The rule is, in the words
of Jessel, M. R., that directors are bound to use all reasonable dili

! Joint Stock Discount Co. v. Brown, L. R., 8 Eq., 881, 402,
* Ibid, 404, 405, (Brown's case).

* Ibid, (Gillesple's case); see also Land Credit Co. v. Fernoy, L. R, 8
Eq., 7. See also In re National Bank of Wales, C. A, (1899), W .N,, 121;
[1899] 2 Ch., 629,

* New Masbona Land Co. (1892), 3 Ch,, 577.
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gence in the discharge of their duties, having regard to their position,
though probably an ordinary director who only attends the board
occasionally cannot be expected to devote as much time and atten-
tion to the business as the sole managing partner of an ordinary
partnership ; but they are bound to use fair and reasonable dili-
gence in the management of their company’s affairs, and to act
honestly.!

Directors whose sole connection with an improper application of
assets is their being present at the directors’ meeting which confirms
the minutes of the meeting at which the improper application was
resolved upon, cannot be thereby held to concur in the improper
application.?

The mere participation in the passing of a resolution which if
carried out would be ultra vires, does not involve directors who did
not participate in the carrying out of the resolution. They are
liable for what they do and not only what they resolve to do.?

But while a director is responsible for a want of due care or
diligence, he will not be responsible for mere errors of judgment or
imprudence which do not constitute either negligence or mis-
feasance.*

The liability of directors is joint and several where all have
joined or are presumed to have jointed in the wrongful act, and the
plaintiff is entitled to relief against any one of them without making
the others parties to the suit.® But the rule that there is no contri-
bution among wrongdoers is generally applicable where the parties
have been guilty of actual fraud, or of a wilful breach of the law,
and not merely where the act is not illegal in itself but merely ultra
vires. In the latter case there may be contribution.®

'Forest of Dean Co., 10 Ch. Div., 462; see also In re National Bank of
Wales, supra.

*In re Lands Allotment Co. (1894), 1 Ch., 616.

* Cullerne v. London, etc., Building Society, 25 Q. B. Div., 485 (Ct. of
Appeal), Pickering v. Stephenson, L. R., 14 Eq., 322, commented on and dis-
approved. A resolution of a board of directors to enter into a contract with
a third party gives no right of action to such third party until formally com-

i d to and d by him, (Girard v. Bank of Toronto, 2 L. N., 406,
3 L. N, 115, C. R, 1879).

‘Marzette's case, 28 W. R., 541.

* Attorney-General v. Wilson, 1 C. R. & Ph. 1, 28; Parker v. McKenna,
10 Ch., 96; McDonald v. Rankin, M. L. R., 7 8. C,, 44.

"Ashhurst v. Mason, L. R., 20 Eq., 225; Ramskill v. Edwards, 31 Ch.

Div.,, 100; and as to Quebec, see Royal Electric Co. v. Wand, 1804, R. J. Q.,
5 8. C, 383.
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61. Directors’ responsibility for wrongful acts of the company.

# may be made jointly liable with the company for wrongs or

Direc
frands imputable to the company' upon an action ex contractu,*

but they are not, as a general rule, responsible for the contracts and
torts of the company without some individual fault on their part
personal to themselves, In the absence of such gross fault or frand,
there is no lien de droif between the directors of a company and non-
shareholders.  As respects their liability to the publie, directors oc
cupy merely the position of agents of a disclosed prineipal.? \
director who is a party to a fraud or to the commission of any tort is
pe I'~’m|:|||_\' liable.*

62. Responsibility of directors for unlawful acts of officers
appointed by them.—It is a rule of law common to both systems that
an agent is not liable for the wrongs committed by a subordinate
agent appointed and controlled by him, where he has the power to
appoint such agent, unless the evidence shows that he authorized the
wrong, or in some way participated in it; the reason being that the
agent doing the wrong is not his agent, but the agent of the common
principal. The doctrine of respondeat superior does not apply to
him but to the principal.® Directors have the power, as already seen,
to appoint certain officers to perform the routine work of the com-
pany ; for the malversations of these, the directors, in the absence
of gross fault amounting to fraud, are not liable to third parties,® hut
they would be liable to their prineipals, the company, where they
had selected notoriously unfit officers or agents.”

' Re National Bank, L. R., 10 Eq., 298; and see Quebec & Richmond Ry
Co. v. Quinn, 12 Moore, P. C,, 232,

New Brunswick Ry. Co. v. Conybeare, 9 H. L. Cas., 7
Bank of Scotland v. Addie, L. R., 1 H. L., (8c.), 145, 157,

Thérien v. Brodie, R. J. Q., 4 8. C., 23, 25.

¢Collin v. Thompson's Trustees, 4 Macq., 424, 432,

Art. 1711, Quebec Civil Code; Symes v. Lampson, Q. B, 6 L. C. R, 17;
Thompson Corporations, sec. 4097; and see Quebec & Richmond Ry Co. v.
Quinn, 12 Moore, P. C., 232.

“The widow of an employee sued the directors in damages for the death
of her husband, caused by the explosion of a boiler in the company's factory.
Held :—That they were not personally liable for the want of attention of
those in charge of the boiler at the time of the explosion, although the proof
showed a want of that minute, careful and watchful attention to the manage-
ment of the bollers which the use of such hazardous articles demands.
Thérien v. Brodie, supra.

"Art. 1711, Quebec Civil Code; McDonald v. Rankin, M. L. R, 7 8. C,,
44 and 51; Thompson Corp'ns, sec. 4097,

; Western
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Directors cannot divest themselves of their personal responsi-
bility. While they are at liberty to appoint such assistants as may
be required to carry on the business of the corporation, they are
nevertheless responsible to the company for the fault and miscon-
duct of the employees appointed by them, unless the injurious acts
complained of be such as could not have been prevented by the ex-
ercise of reasonable diligence on their part.) A director who is act-
ing honestly himself is entitled to trust the officers of the company
not to conceal from him what they ought to report to him, if he has
no reasonable grounds for suspecting that they are deceiving him.?
As regards responsibility to third parties, the rule of respondeat
superior does not apply to the directors, for where they have em-
ployed sub-agents to do the company’s work, the company is the
principal, and is liable for the fraud of the sub-agents.® The direc-
tors will, however, be liable where they have personally and know-
ingly derived a benefit from the frand.*

63. Measure of directors’ liability for their wrongful acts—
Estoppel of shareholders,—It is a rule of the civil as well as the com-
mon law that directors of a company considered as its agents are
bound to exercise reasonable skill and all the care of a prudent ad-
ministrator in the management of its business.” Nevertheless, if the
mandate be gratuitons, the Court may moderate the rigor of the lia-
bility arising from the fault of the mandatory.® Where, however,
the question is one of breach of duty, paid directors are not under
the English law entitled to a more favorable view in the eyes of the

Court than ordinary unpaid trustees ;7 and directors are liable for

! McDonald v. Rankin, M. L. R., 7 8. C.,, 44; Ouderkirk v. Central Nat.
Bank, 119 N. Y., 263; Willlams v. McKay, 46 N. J. Bq., 52.

* In re National Bank of Wales, C. A. (1899), W. N., 131; [1899] 2 Ch.
629.

* Weir v. Barnett, 3 Ex. Div,, 32; afirmed on Appeal, 3 Ex. Div., 238,

¢ Ibid; Welr v. Bell, 3 Ex. Div., 238; Court of Appeal not at all unanimous
in their opinions.

S Art. 1710, Quebec Civil Code; McDonald v. Rankin, M. L. R, 7 8. C,,
44; Erskine Inst. Lib., 8 tit,, 3 sec. 36, p. 699 ; Paley Prin. & Agent, p. 6 ;
Jones Bailment, pp. 61, 62, 114, In re New Mashonaland Exploration Co.
(1892), 8 Ch., 677.

o Ibid.

“Joint Stock Discount Co. v. Brown, 8 Eq., 381, 306; Parker v. Lewls,

28 L. T., 91, 98.
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negligence in performing their duties.! “ If, acting fairly, honestly
and reasonably, they mistake the legal powers of the company, they
may not be made answerable. But if they, in fact, know, or with
due care ought to have known, that the acts done are beyond the
powers of the company, then if they do those acts even in the honest
belief of necessity in the interests of the company, they take the risk
of the consequences.”® If, however, circumstances are such that the
third persons dealing with them must be taken to have known that
these acts were beyond the powers of the company, the directors would
not be personally liable.® Such acts as allowing overdrafts by in
solvent persons without proper security, the impairment of the capi
tal of a bank by the payment of unearned dividends, the furnishing
of false and deceptive statements to the Government,* the expendi
ture of the funds of the bank in illegal purchases of its own shares,
are acts of gross mismanagement amounting to dolus malus, and
render the directors personally liable, jointly and severally, for losses
sustained by the shareholders by reason thereof.’ But directors
acting only partially wltra vires but in the true and reasonable belief
that they are acting in the interests of the company, are not charge-
able with dolus malus or breach of trust merely because in promoting
the interests of the company they are also promoting their own, or
because they afterwards sell shares at prices which give them large
profits.®

General Light Co., Marzette's case, 42 L. T., 206; 28 W. R., 541; Me-
Donald v. Rankin, M. L. R., 7 8. C,, 44.

*Per Wright, J., in London Trust Co. v. Mackenzle, 3 The Reports at p
603; 62 L. J. Ch., 870; see In re New Mashonaland Exploration Co. (1892),
3 Ch,, 677.

Struthers v. Mackenzie, 17 Can. L. T., 166; 28 O. R, 381. An associa-
tion was forbidden by its act of incorporation to buy goods on credit. The
plaintiffs sued the manager, treasurer and directors personally. Held:—
They could not recover as they must be taken to have known of the statu-
tory inability. Ibid.

‘In this country at least this would render the offenders liable to im-
prisonment ; see Arts, 365, Criminal Code ; 85 and 89. Bank Act, 1890 ; Re-
gina v. Weir, R. J. Q,, 8 Q. B., 521.

$McDonald v. Rankin, M. L. R., 7 8. C,, 44.

“Hirsche v. Sims (1894), App. Cas., 664; 64 L. J. P. C, 1; 11 R, 303.

The measure of damages for issuing fully paid shares at a discount is
the difference between the price at which shares were actually issued and
their par value; but not the difference between the par value and any higher
amount which the shares might have fetched in the market. (Ibid).
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If directors of a company do acts in a matter in which they have
no authority, those acts are null and void ; but if they neglect the
acts which are within their authority, and which they ought to per-
form, neither a Court of law or equity will allow them afterwards
to take advantage of their own neglect.!

Under Sec. 83 of the Dominion Winding-up Aet* which makes
directors liable if it appear that they have been guilty of misfeasance
or breach of trust in relation to the company, they are not chargeable
with liability for imprudence unless it has been crassa negligentia
resulting in loss.® And this is the rule aside from the statutory pro-

vision made of enforeing rights which must otherwise have been en-
forced by action.*

If a director acting not only beyond his own power but also be-
yond any power the company confers upon him, part with money of
the company, the fact that he acted bona fide and with the approval

_of a majority of the shareholders will not avail him as a defence to
an action by the company to compel him to replace the money.®
This, however, does not apply to acts which the directors have the

! Bargate v. Shortridge, 5 H. L. Cas., 207. ‘R. 8. C., ch. 129,

Re Liverpool Household Stores Assn,, 62 L. T. (N. 8.), 878; Re British
Guardian Life Assur. Co.,, 14 Ch. Div., 336; Marzette's case, 28 W. R., 541;
Overend, Gurney v. Gibb, L. R, 5 H. L, 480. In this latter case, Lord
Hatherley sald, at p. 494: “1I should like to say one word as regards the
case of Turquand v. Marshall (4 Ch., 376) 1 certainly never intended to
lay down the strong proposition that a person acting for another as his agent
is not bound to use all the ordinary prudence that can be properly and legiti-
mately expected from any person in the conduct of the affairs of the world,
namely, the same amount of prudence which, in the same circumstances, he
would exercise on his own behalf.”

Rolfe, B, in Wilson v. Brett; 11 M. & W., 115, said: “ The notion that
directors are only liable for ‘gross’ negligence appears to be unfounded ; no
such point was decided in Overend Gurney v. Gibb; supre, and it has heen
said that' gross negligence is the same thing as negligence with the addition
of a vituperative epithet.” See also Grill v. General, ete. Co.; L. R, 1 C. P,,
603; National Bank of Wales, C. A. (1899), W. N., 131; [1899], 2 Ch., 629.

+Buckley Comps., 400; Coventry & Dixon's case, 14 Ch. Div., 660, 670 and
673; Overend v, Gurney, L. R., 5 H. L., 480,

SIn re Faure Electric Accumulator Co., 40 Ch. Div,, 141; Cullerne v.
London, ete. Building Soc., 26 Q. B. Div,, per Lindley, L. J., at p. 490; Pick-
ering v. Stephenson, L. R., 14 Eq., 322; disapproved in this respect.

The liquidator in the winding up of the company can recover from the
directors dividends improperly paid by them, even though the creditors of
the company have been satisfied. In re National Bank of Wales, C. A. (1899),
W. N, 131; [1899], 2 Ch., 629.
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power to do but which they have done erroneously and in an exag-
gerated manner, but in good faith with the sanetion of the company.!
And where directors have declared fietitious dividends, shareholders

who have attended the annual meetings and authorized such divi-

airs submitted

dends after examining statements of the company’s a

by the directors, cannot proceed personally against the directors for
damages claimed to have been sustained by them,? neither can those
shareholders who had a right to attend such meetings, but who ab
sented themselves,

The reports made and accounts rendered by the directors in the
course of their duty, though made and issued to the shareholders

only, as to the state of affairs of the company, are considered the

representations of the company, not only to the shareholders, bus to

Banque d'Epargne v. Geddes, M. L. R, 6 8. C, 243, But see supra,
page 308

Banque d’Epargne v. Geddes, M. L. R., 6 8. C,, 243; 19 R. L., 684; but
see Prevost v. Allaire, 11 L. C. R., 203. In the first case a charitable institu-
tion, formed for the relief of the poor, appointed delegates to establish a sav
ings’ bank. These delegates elected a president and directors who adopted cer
tain regulations, and among others, one prohibiting any profit to the officers
of the institution. Dep
promissory notes were discounted upon the credit of individuals. Upon
these discounts a percentage was taken by the directors, and a portion of
the funds was appropriated to their own use for their services. The bank
or business, so established, was ultimately closed, as being insolvent, and a

sits weré received, to be repaid with interest, and

portion of the debts, due as special deposits, were bought up by the directors
at a composition in the pound

Held, in an action of assumpsit against the president and several of the
directors, brought by one of the depositors, who had been one of the above
mentioned delegates, for the full amount of his deposits ;

1st. That, without reference to the question of fraud, délit or quasi délit
the president and directors had become traders by mixing themselves up
with a commercial banking business, and were jointly and severally liable
to each depositor, for the amount of his deposits. And that had the plaintiff
approved of the proceedings of the directors, submitted annually at meetings
of the depositors, his approval, obtained by means of false statements, could
not operate to his prejudice.

2. That the charitable institution had no interest in the matter, and con-
sequently that no action of account, pro socio for or against it would lie ;

8. That the president and directors had become a copartnership, or an
unincorporated company, and that the action was properly brought against
any one or more of them, under the provisions of the Act, 12 Vie., ch, 45.
(Mr. Justice Duval and Mr. Justice Badgley dissented from this judgment).
Ibid; Banque d’'Echange v. Campbell, 8. C., 1885, 15 R. L., 373.
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the publie, if they are published and circulated by the authority of
the directors or a general meeting.’

64. Responsibility of directors for injuries caused to third parties
by their reports to the company.—Directors of a company are person-
ally liable for injury caused to third parties by the false representa-
tions contained in a report of the directors to the shareholders, but
the injury must be the immediate and not the remote consequence
of the representation, and it must appear that the false representation
was made with the intent that it should be acted upon by such third
persons.*  But directors are not liable for untrue representations
made to the shareholders if they honestly believed them to be true
and had at the time reasonable grounds for this belief ;* and a share-
holder cannot claim damages against directors for having been in-
duced to purchase shares, by misrepresentation, if he has continued
to hold them without objection long after he had knowledge, or full
means of knowledge, of the untruth of the representations on which
he bought them.*

65. Responsibility of directors to holders of debenture certificates.
—Where directors contract to issue debentures which they have no
power to issue, and issue invalid debenture certificates, the holders
of such certificates will have an action against such directors, on the
ground that they held themselves out as having authority to issue
them, when in fact they had no such authority.® But in the case of
of Elkington v. Hunter,® in which it was attempted to make the
president personally liable on the ground that a resolution had been
passed at a meeting at which he presided to issue to the plaintiff cer-
tain debentures in payment of goods supplied, when, as a matter of
fact, the only debentures available were deposited with the company’s

'Rhodes v. Starnes, 22 L. C. J., 113; Parker v. McQuesten, 32 U. C. Q. B,

273; Nature of fraudulent misstatements considered and authorities re-
viewed in this case.

“Ibid; Quebec Civii Code, Art. 1058; per Lord Cairns in Peak v. Gurney,
L. R, 6 E. & I. App., p. 377; but see per Bramwell, B., in Bedford v. Bag-
shaw, 4 H. & N., at p. 548,

#In re National Bank of Wales, C. A. (1809), W. N,, 131; [1899], 2
Ch., 629.

* Ibid; See more fully on this subject CuarreEr II., PROMOTION OF CoM-
PANTES,

S Fairbanks Excrs. v. Humphreys, 18 Q. B. D., 54.

¢ (1892), 2 Ch., 452.
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bankers as security for an overdraft, and could only be available on
payment of the amount due the bankers, it was held that the presi
dent was not personally liable ; and in this case the previous case of
Fairbanks vs. Humphrey, was distinguished.

66. Liability of directors on transfers of shares.—All our
statutes contain certain express provisions respecting the liability of
directors. For instance, directors are jointly and severally liable for
allowing transfers of shares to persons who are not apparently of
sufficient means to fully pay up such shares.' Any director

resent
when any such transfer is allowed may avoid liability by entering
forthwith, and any director .then absent within twenty-four hours
after he becomes aware thereof and is able to do go, on the minute
book a formal protest and publishes a public protest in a newspaper
of the locality in which the head office is situated within eight days
thereafter.?

67. Liability of directors on illegally declaring a dividend.
Directors are also jointly and severally liable for declaring a dividend
when the company is insolvent, or the payment of which renders the
company insolvent, or impairs the capital stock thereof ; and their
liability lies towards the company as well as the individual share
holders and ereditors thereof for all the debts of the company then
existing, and for all ther
office, 1'1'\|N‘n'ti\|']‘\."

ifter contracted during their continuance in
Directors are also responsible for sanctioning
the payment of dividends out of capital, and the liquidator in the
winding-up of the company can recover from them the amount of
dividends improperly paid by them.* But any director may avoid
such liability by adopting the precaution alluded to in the preceding
section.®

68. Liability of directors on lending money to shareholders.-
The same joint and several liability exists where the directors make
or in any wise assent to a loan by the company to a shareholder (ex-
cept in the case of loan companies).® Their liability exists towards
the company,—and also the creditors of the company for all debts of
the company then existing, or contracted between the time of the
making of such loan and that of the repayment thereof.”

' R. 8. C, ch. 119, sec. 49. See Supra, pp. 109, 164. * Ibid.

' R. 8. C, ch. 119, sec. 58. See also CuarTER V., section. 14,
‘In re National Bank of Wales, C. A. (1899), W. N., 131; [1899], 2 Ch. 629.
*R. B. C, ch. 119, sec. 58. “R. 8. C,, ch. 119, sec. 59. 7 I'bid.

e Pt T I
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69. Liability of directors for employees wages.—Directors are
also made jointly and severally liable to the clerks, laborers, servants
and apprentices of the company, for all debts not exceeding six
months’ wages due for service performed for the company whilst they
are such directors respectively ; but no director will be liable to an
action therefor, unless the company is sued therefor within one year
after the debt becomes due nor unless such director is sued therefor
within one year from the time when he ceased to be such director,
nor unless an execution against the company in respect of such debt
is returned unsatisfied, in whole or in part ; and the amount unsatis-
fied on such execution will be the amount recoverable with costs

from the directors.! The word “servants” as above used does not in-

clude higher grades of employment, but is controlled by the word

“lahorers,” which precedes it upon the principal noscitur a sociis.®
Thus a person employed as foreman of works, who hires and dis-
misses men, makes ont pay rolls, receives and pays out money for
wages, and does no manual labor, and in addition to receiving pay for
his own services at the rate of $5 a day, payable fortnightly, is paid
for the use of machinery belonging to him and of horse: hired by
him, is not a laborer, servant or apprentice within the meaning of the
Act, and eannot recover against the directors personally.®

70. Liability of directors on documents issued in company’s name
without word * Limited.”"—The Acts also contain penalties against
directors using or authorizing the use of the company’s name on any
seal or document which may bind the company, or on any notice,
official publication or advertisement, without the word ‘limited’ after
it. The penalty under the Dominion Aect is two hundred dollars,
and in addition personal liability to the holder of any bill of ex-
change, promissory note, cheque or order for money, or goods so
signed for the amount thereof, unless the same is duly paid by the
company.* The Ontario Act requires the use of the word “limited”
unabbreviated, and if such a contraction as “L’td” is used where
“Limited” is required, the directors will be held jointly and severally

' R. 8. C, ch. 119, sec. 60.

' Welch v. Ellis, 22 Ont. A. R., 255, 259.

* Ibid; and see Coffin v. Reynolds, 37 N. Y., 640 ; Dean v. DeWolf, 16
Hun,, 186; Baleh v. New York, etc. Ry. Co,, 46 N. Y., 521; Wakefleld v. Fargo,
90 N. Y, 213,

+ R. 8. C, ch. 119, sec. 79 (4).
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liable for the contract entered into.' In the case, though, of com
panies incorporated under the Ontario Act prior to 13th of Apnl,

18¢

directors will not be held liable as above for the use of the ab-
breviated word until after January 1st, 1900.2  And further this
provision is “ held to apply and to have applied from the passing
thereof to then and now past as well as future cases or transactions,
€ \('1'[!‘ ill i”I‘\ case i“ w |lil'|l j”'l'__’“l"l” 1IH‘ ll"‘ n |H'l" I‘VI."IV' ‘l"
livered.”®

71. Liability of directors for publishing prospectus without
disclosing contracts with promotor.—It is also deemed fraudulent for
the directors to knowingly issue a prospectus which does not specify
the dates and names of the persons to any contract entered into hy
the company or directors thereof, and where the person complaining
has taken shares in the company on the faith of such prospectus, and
has not had notice of such contract, they will be held liable for the
damages cansed.*

72. Right of director for indemnity for expenses and costs.
Every director of a company, under the Dominion Companies’ Act,®
and his heirs, executors and administrators, and estate and effects
respectively, may, with the consent of the company, given at any
general meeting thereof, from time to time, and at all times, be in-

demnified and saved harmless out of the funds of the company, from

and against all costs, charges and expenses, whatsoever which he
sustains or incurs in or about any action, suit or proceeding which is
brought, commenced or prosecuted against him, for or in respect of
any act, dee

, matter or thing whatsoever, made, done or permitted
by him in or about the execution of the duties of his office ; and also

from and against all other costs, charges and expenses which he sus-
tains or incurs, in or about, or in relation to the affairs thereof—ex-
cept such costs, charges or expenses as are occasioned by his own
wilful neglect or default.®

'R. 8. 0, ch. 191, sec. 23 (2); Howell Lithographing Co. v. Brethour,
30 0. R., 204.

61 Vie,, ch. 19, sec. 4 (Ont.)

62 Vie,, ch. 11, sec. 20 (Ont.), 2nd session.

‘R. 8. C,, ch, 119, sec. 80; Palmer Comp. Law, 242; see Cuarrer II,
PrOMOTION OF COMPANIES,

5 Ibid, sec. 82, Y Ivid, sec. 82,

il

[
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73. Penalties for wrongs by directors in connection with com-
pany's books.—Directors who knowingly make or assist in making
any untrue entry in the company’s books, or who refuse or wilfully
neglect to make any proper entry therein, or to exhibit the same, or
to allow the same to be inspected and extracts to be taken therefrom
are guilty of a misdemeanor.

74. Penalty for default to send statements to Provincial Secre-
tary.—Many of the Acts require that the company shall send an
annual statement of its affairs to the Provincial Secretary and hold
the directors liable to a penalty for wilfully authorizing or permitting
the company to default in this respect.®

There are other statutory criminal offences which have been
dealt with in other chapters.

76. Responsibility of directors after retirement. — When a
director resigns his office and his resignation is accepted by the board,

his responsibility for further acts of the board is at an end ; so if his
name were to appear as one of the directors in reports issued by the
board, he having taken no part in their preparation or in advising the
business with which they deal, he would not be liable for the state-
ments contained in them, or, if the matter dealt with were the pay-
ment of a dividend, the recommendation of the dividend, even though
he knew his name appeared in the reports.®

'R. 8. C, ch. 119, sec. 45.

‘R. 8. 0., ch. 191, sec. 79 (7 and 8); R. 8. M., ch. 25, sec. 78; R. 8. B.C,,
ch. 44, sec. 38. '

*In re National Bank of Wales, C. A. (1899), W. N, '31; [1899], 2 Ch. 629.
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may appoint all other officers thereof.!  As to what acts of the presi-
dent bind the eompany and what do not, much that has been already
stated in regard to directors is applicable here.* Our Joint Stock
Companies’ Acts do not define the powers of presidents: these are
determined by the by-laws, and in many trading corporations their
powers are very extensive. They have no more power, however,
merely by virtue of their office, than any other director to make
promises binding on the company. The facts to be determined are,
1. Whether any by-law authorizes the president to do the particular
act and 2. Whether within the apparent scope of his authority, that
is to say whether the company has held out the president to the
publie as being authorized.®  Where a president acts beyond his own
powers but not beyond the powers of the company, the company can
always ratify his acts.*  Mere knowledge by the directors of the act

of the president, without repudiating it within a reasonable time, will

constitute acquiescence,” and any act of a president on behalf of a
company by which the company derives a substantial benefit, will be
binding on it, if not ultra vires of the company, if it retains the bene
fit."  Apart from these cases, however, a president has not ex officio

' R. 8. C,, ch. 119, sec. 33 (f); Ontario Act, R. 8. O., 1897, ch. 191, sec. 43
(4); makes no provision for vice-president and contains the additional words,
“and may remove at pleasure’” before the words “all other officers thereof;"
likewise the Manitoba Act, R. 8. M., ch. 25, sec. 28 (f); New Brunswick Act,
56 Vie,, ch, 7, sec. 31 (6), substantially same as Dominion The Railway
Acts, 1888 (D.), sec. 52, contain the words “and shall hold his office until he
ceases to be a director, or until another president has been elected in his
stead.” When there are conflicting claimants to the position of president
of a company and one claimant takes forcible possession of the company's
premises, the other claimant, at all events when he is at the time the acting
president, can bring an action to restrain him in the name of the company,
though it be uncertain who Is the rightful president. (Toronto Brewing &
Malting Co. v. Blake, 2 0. R, 175).

Supra, pp. 281 ¢t seq. ' Almon v. Law, 26 N. 8., 340,

* North-West Transportation Co. v. Beatty, 12 App. cas., 689.

* Société de Comstruction d'Hochelaga v. Soc. de Const. Metrop., 4
Dorion, Q. B. Rep., 199; Indianapolis R. M. Co. v. St. Louils, ete. Ry. Co.,
120 U, 8., 256.

“Bridgewater Cheese Factory Co. v. Murphy, 26 Cdn. 8. C. R., 443;
affirming 23 Ont. A. R, 66; Oakes C. W, Co,, 143 N. Y,, 430; Royal Institution
for the Advancement of Learning v. Desriviérs ; Stuart’s Rep. (K. B.), p.
224; Neelon v. Town of Thorold, 22 Can. 8. C. R, 390, and see Art. 1855,
Quebec Civil Code. Where the president of an incorporated company made
a promissory note In the company's name without authority and discounted
it with the company’s bankers, the proceeds being credited to the company’s
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any greater power than any other director to bind the compauy by
independent contraet.! But in regard to his routine duties, the
president possesses such powers as, by usage and necessity, arve in

cident to his office and the usual course of business,®

2. Rule as to acts of the president with regard to third persons,
It is submitted, that so far as third persons are concerned, all they
have to enquire into when contracting with the president is, whether
the contract is within the scope of his implied powers, taking into con
sideration such by-laws as they are bound to take notice of ; and that
third persons eannot be presmmed to have notice of all the by-laws of
a company with which they deal No doubt, persons dealing with a
registered company are bound to acquaint themselves with the limits
imposed by the deed of settlement, or articles of association, or, under
our Companies’ Aet, those by-laws which are incorporated with the

letters patent and form part thereof ;* yvet strangers to the company

account, and paid out by cheques in the company’s name to their creditors

whose

ims should have been pald by him out the moneys which he

had previously misappropriated, the bankers, who took in good faith, were
held entitled to charge the amount of the note, when it fell due, against the
company's
Wood v. 8

account (Bridgewater Ck
aw, 8 L.C.J, 1

se Factory Co. v. Murphy supra);

Moore v. Ontario Investment Co., 16 0. R., 269

Almon v, Law, 26 Nova Scotia, 340; Hodges v. Rutland ete. Ry. Co,,
29 Vt,, 220; Blew v. Bear River Co,, 20 Cal,, 602

See Hatton v. M. P, & B. Ry. Co, M. L. R, 1 8. C, 69, confirmed in
Queen's Bench, M. L. R, 1 Q. B,, 351; Chicago, ete.,, Ry. Co. v. Coleman, 18
1 ; Mitchell v. Deeds, 49 111, 416

The president or other principal officer of a corporation, taking a chattel
mortgage for and In the name of the corporation, does not act as its agent
but as principal in the exercise of its corporate powers and may therefore
make the affidavit of bona fides under C. 8. U. C, cap. 45, without authority
in writing, (Bank of Toronto v, McDougall, 156 U, C. C. P, 475; and see Mac-
Murrich v. Bond Head Harbour Co,, 9 U, C. Q. B,, 333)

Contract between contractor and directors of an incorporated company
signed by the president describing himself as “President Victoria Bridge Co.”
and by the plaintiff. The plaintiff had received £350 from the company on
account. Held that the president was not personally liable upon the agree-
ment, (Johnson v. Hamllton, 13 U. C. Q. B, 211); and see Canada Central
Ry. Co. v. Murray, 8 Can. 8. C. R., 313, for similar case.

' Morawetz Corp., p. 370; L'Hopital du Sacré Ceeur v, Lefebvre, 8. C.,
1891, 17 Q. L. R., 85.

‘ Ernest v. Nicholls, 6 H. L. Cas, 401; Fountaine v. Carmarthen Ry
Co.,, 6 Eq., 316, 822,
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dealing with its directors or officers cannot be affected by by-laws,
which may under the statute or articles of association be from time to
time made and varied by the directors, unless notice of such by-laws
be proved.!

It is not within the apparent scope of a president’s power to
promise a third person who had a claim against the company for rent
that the company would pay the rent,® whereupon the landlord re-
frained from distraining. In another case, where the stock of two
companies was owned by the same parties, and desiring to give one
an independent interest by bringing in mnew shareholders, it was
agreed that an allowance be made to the enlarged company for loss
suffered by it in the past in the purchase of material ; held, that
such an agreement could only be proved by a resolution of the
directors or by an agreement in writing, and not by the mere verbal
evidence of the president of the company about to be charged.*

3. Responsibility of company for acts of *“ de facto” officers.—
A corporation is bound by the contracts of its officers de facto, acting
within the apparent scope of their authority ; and it need not be shewn
that they have been regularly elected, in order to make their acts
binding upon the company.*

4. Authority of president implied by certain acts of the company.
—If it ean be shown that the president acted similarly on other oc-
casions in the company’s affairs, and his authority to bind it was re-
cognized by the company, or afterwards did acts recognized by it so

as to mislead a third party or to justify him in thinking the president’s

powers extended to making the company liable on another occasion,
then the company would be liable for contracts with such third party
as being induced by its representations,” although such contracts were
not strietly in accordance with the requirements of the company’s
by-laws.

! Royal Bank of India's case, L. R, 4 Ch,, 252; Fairchild v. Ferguson,
21 Can. 8. C. R, per Gwynne, J., at p. 489; McEdwards v. Ogilvie Milling Co.,
4 Man., at p. 6; see also infra, pp. 830, 339.

* Almon v. Law, 26 Nova Scotia, 340.

* Young v. Consumers Cordage Co., R. J. Q., 9 8. C,, 471; confirmed by
P, C,, reversing decision of Queen's Bench,

* Cahill v. Kalamazoo Mut. Ins. Co., 2 Doug. (Mich.), 124; and see Toronto
Brewing, etc., Co. v. Blake, 2 0. R., 175; Almon v. Law, supra; Cuarrer X.,
sections 19 & 20,

* See remarks of Townshend, J., Almon v. Law, 26 N. 8, at p. 347, citing
Evans Agency; see Thompson Corp., sec. 4626,
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5. Responsibility for commercial paper signed by president or
officers,—Under the Companies Act, bills and notes must be signed in
the name of the company, by its agents or officers in the ordinary ex-
ercise of the powers conferred upon them under the by-laws of the
company ; otherwise the company is not liable, and the agent or
officer is personally responsible.! Where a note was signed “A. G.
Bowes, President Gazette Publishing Co.,” it was held in an action
against the company on the note, that the action would not lie as the

note was made by Bowes, ete

, the addition was a mere designatio

ture been
Under the

above provisions, where the directors had not been appointed as re-

persona It would have been otherwise had the s

‘ GGazette Publishing Company, A. G. Bowes, Pres.’

quired by the charter, it was held that authority would be presumed,
and that a note signed by the president was good in the hands of a
' The

ident and secretary of a club are not personally liable for the

holder in good faith who had given value to the company
pr
notes they have

gned in the name of the elub, although the latter
is not authorized by the statute under which it is incorporated to

make notes, the want of such authorization being a matter of law
v

which the holder of the notes is bound to know and if the associa-
tion were prohibited by charter from issning notes at all or accepting
drafts, they wonld not be personally liable for signing them in their
own name for the association.® Where a contract is entered into by
a contractor with the directors of a company, and the contract is

signed by the president himself thus * President Vietoria Bridge

' Bee sec. 76, R. 8. C, ch. 119,

* Canada Paper Co. v. Gazette Pub, Co, 13 Can. L. T., 161. But see
Fairchild v. Ferguson, 21 Can. 8. C. R,, 484; In an action brought by in-
dorsees on a promissory note signed by defendants as president and secre-
tary of a company, the judge of the County Court found that at the date
of the note the company was not incorporated, and rejected evidence offered
by plaintiff to show that at the time of negotiating the note the company
was incorporated; Jardine v. Rowley, 3 Russ. & Geld (Nova Scotia), 244;
see Bills of Ex. Act, sec. 26, 90.

* Curvier v. Ottawa Gas Co, 18 U. C. C. P,, 202

* Bank of Ottawa v. Harrington, 28 U, C. C. P,, 488;

' Where a co-operative association was prohibited by its act of incor-
poration from buying goods on credit, and the treasurer accepted drafts for
the association for the goods bought by it, he was held not personally llable
upon the implied representation of authority of the association as this
would be a question of law; Struthers v. Mackenzie, 28 O. R., 881, 17 Can.
L. T, 166,

1
|
i
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Co.,” and the contractor, and the latter receives certain payments
from the company, an action will not lie against the president per-
sonally for the balance due on the contract. The company alone is
bound in such a case.' But where the superintendent of a company
writes to its president and directors, expressing his readiness to cease
his connection with it, on the company’s guaranteeing to him the con-
tinuance of his salary at the present rate for six months after his re-
tirement, and the president replied as follows on the same date, “We
are in receipt of your favor of this date upon the subject of your re-
tiring from the office yon now hold under us. We will be happy to
meet you in the way set forth ; and we hereby pledge ourselves to
carry ont the provisions mentioned in your behalf. Signed, Geo. H.
Cheney, President, on behalf of myself and the directors of the G.
T. T. Co.,” it was held that the undertaking in the president’s reply
amounted to a personal guarantee.?

THE SECRETARY,

6. Status and duties of secretary.—The secretary is an officer of
the company, and is not merely an officer of the managers or directors
by whom he is appointed.® The secretary is the keeper of the com-

pany’s records,* and is therefore the proper person to prove its books

as a witness.® In the Dominion Companies’ Aet,® the expression
“manager " includes the secretary and cashier,

7. Responsibility of the company for acts of the secretary—
Acquiescence by company,—The fraudulent representation of a com-
pany’s secretary made respecting debenture stock, was held in an
English case not to bind the company,” beeause it was a thing done
with private ends in view, the secretary being in league with a person
who had been issning forged debenture stock. But Judge Thomp-

1Johnson v. Hamilton, 13 U. C. Q. B, 211, and see Canada Central Ry.
Co. v. Murray, 8 Can. 8. C. R, 813.

2Boyd v. Cheney, 5 U. C. C. P., 494; Richards, J., diss. See also Mec-
Dougall v. Covert, 18 U, C. C. P,, 119; Simpson v, Carr, 5 U. C. C. P., 326.

SEhrenzeller v. Union Canal Co., 1 Rawle (Pa.), 181, 188; Thompson
Corp., sec. 4692,

4See sec. 43 R. 8. C, ch. 119.

SThomp. Corp., sec. 4695, citing Smith v. Natchez Steamboat Co., 1
How. (Miss.), 479.

‘R. 8. C, ch, 119, sec. 2 ().

“British Mutual Banking Co. v. Charnwood Ry. Co., 56 L. J. Q. B., 449.
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gon considers this holding obviously unsound.!  In another English

case® decided at the same time, a letter of a secretary, in answer to an
enquiry from plaintiffs, who were about to advance money to con-
tractors working for the company, defendant, stating that the latter
had certain retention money belonging to the contractors, which was
not so, was held not to bind the company, it not being within the
scope of the secretary’s general authority to make such representa-
tions.

While the secretary of a company has not usually the power,
ex officio, to bind the company by means of letters or documents

signed officially,® yet the ecompany can become hound by ratification,*
and he may, by the circumstances of the case, be presumed to have
had larger powers granted to him than is usually the case® It has
been held in a Quebee case that the secretary of an insurance com-
pany may consent to the removal of goods insured from the building
deseribed in the policy to another building.® Judge Thompson in
his work on Corporations™ considers the principle of this holding un

sound, unless justified by special facts which the case does not show.

8. Secretary’s power to indorse and to accept drafts.—The secre-
tary may, in accordance with the ordinary course of business of the
company, indorse its negotiable paper.® The evidence of his author
ity may be shown by proving that he has frequently indorsed such
paper, and that his acts in this respect have been ratified by the
directors.” Netiher the secretary nor the accountant of a company
has inherent power to accept drafts upon it.'°

! Thompson Corp., sec. 4696.

Barnett v. South London Tram. Co., 56 L. J. Q. B., 452,

SCommon v. Mathews (1808), R. J. Q., 8 Q. B, 138, 141; Willlams v.
Chester etc. Ry. Co, 6 Eng. L. & Eq., 497.

¢N. E. Ins. Co. v. DeWolf, 8 Pick. (Mass.), 56; Fawcett v. New Haven
Organ Co., 47 Conn., 224,

Salt Lake Foundry ete. Co. v. Mammoth Min. Co,, 6 Utah, 851, 8. C,,
23 Pac. Rep., 760.

‘Chalmers v. Mut. Fire Ins. Co,, 3 L. C. J,, 2.

" Sec. 4697, note 11.

* Wood v. Shaw, 8. C,, 1858, 3 L. C. J,, 169; Dunlap's Paley, 1565, 6, note
1; Storey on Agency, secs. 50, 62, 53; see Jardine v. Rowley, 3 Russ. & Geld
(Nov. Sco.), 244,

o Ibid,

" Ryan v. Montreal & Champlain Ry. Co, 4 L. C. J,, 38 (Q. B., 1859).
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MANAGER OR MANAGING DIRECTOR.

9. Status of manager—The manager of a company is a mere
employee of the board of directors, has no franchise in his office, but
holds it like any other agent or servant, subject to the terms of the
particular contract under which it is assumed.!

10. Power of manager to bind company—Proof.—As to a man-
aging director, such personage would have no power whatever,
merely as director to act as agent of the company and bind it alone.?
Whatever power he may have to bind the company by his acts must
be derived from his position as manager, which may be proved from
his written appointment or the fact that he has long and openly acted
in that capacity without objection, and if his services as such have
been invariably accepted.® The law commits the management of
companies to a board of directors, and while there may be much
routine business that is managed by one or more under the name of
managing director or some other name, the company is not bound in
matters out of the ordinary course, by any other than the regularly
constituted authority.*

11. Manager must act in general accordance with the powers
given him—Examples.—In referring to contracts entered into by the
manager or any agent or officer of a company, attention should first
be directed to clause 76 of the Dominion Companies’ Act, which is
also to be found in all our Provineial Acts. This is a statutory en-
actment of which third parties are presumed to have notice.

Under this clause the manager or any agent or officer of the
company may make, without attaching the seal of the company, a
contract and make and accept bills and notes on behalf of the com-
pany and not be individually liable thereon. But it is to be noted,
the act is to be done in general accordance with his powers as such
under the by-laws of the company, although the other party to the
contract need not prove that it was in pursuance of the by-laws. This
means that when it is sought to make the company liable on a con-
tract made by such officer or agent, something more must be shown

' Thompson Corp., sec. 4847, * See supra, p. 283,

* Canada Central Ry. Co. v. Murray, 8 Can. 8. C. R., 314; Walker v.
Detroit ete. Ry Co., 47 Mich,, 338.

* Hamilton & Port Dover Ry. Co. v. Gore Bank, 20 Grant’s Ch,, at p. 195,
per Spragge, C.
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than that the person signing occupied the character or position he
professed to hold. It should be shown that his act was in general
accordance ‘with the powers or duties conferred on him by the con
stitution or governing body. If in such general accordance, it would
be unnecessary to prove a strict pursuance thereof. A reasonable
latitude would be permitted in the exercise of the powers.'! Al-

though the contracting party need not prove that the contract en

tered into was in strict compliance with the by-laws, yet if not under
seal he must prove that it was in general accordance with the powers
conferred upon the officer making it.*, There are some acts the do
ing of which devolve by statute upon the directors, through the
medium of by-laws ; of these statutory provisions the public are
bound to take notice. For instance, the directors may make by
laws for the appointment of the eompany’s agents, officers and ser
vants, and unless such by-law has been passed permitting the man
ager to appoint agents to the company, he could not do so, for this is
ial

not within the scope of his duties.®* The appointment of a spe
agent for the sale of the company’s produets upon commission, is not
such an agent within the meaning of the above statutory provision,*
as would require to be appointed by by-law, but even such an ap-
pointment is bevond the powers of the manager where it extends to

a lengthy period, for instance, five years.®

12. Power of manager of trading company to bind it.—It is
generally acknowledged that the manager of a trading corporation

' See Taylor v. Cobourg ete. Ry. & Mining Co, 24 U. C. C. P, per
Hagarty, C. J., at p. 208

The defendants, by resolution of the board of directors, authorized their
manager to purchase from the plaintiff, on certain terms of credit, a machine
necessary for the carrying on of the defendant's business. The defendant’s
manager bought the machine, but on different terms, the plaintiff having
no knowledge of the board’s resolution; and the defendants recelved and
used the machine : Held, reversing Meredith, J., in part, that the purchase
was within the scope of the manager's authority and that the defendants
were liable for the price of the machine. Thompson v. Brantford ete. Co.
25 0. A. R., 340,

* Ibid, ¥ Ibid ¢ Ihid

® Ibid; A company being indebted to a bank, the officers of the company
arranged that the bank should proceed to garnish certain debts due to the
company, the costs of which, as between attorney and client, the company
was to pay. Held, that the officers of the company had authority without
a resolution of the board of directors, to enter into such an agreement, and
that the same need not be under the corporate seal. (Hamilton & Port
Dover Ry. Co. v. Gore Bank, 20 Grant’s Ch., 190).
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has power to bind the company by contracts within the ordinary
routine of business.! The depositing of goods of a company in a

warehouse, and the raising of money on the security thereof, may be

an important constituent for the successful prosecution of a com-
pany’s business, and such a matter as woul fall within the com-
petence of the directors to cause to be done through their manager;
and where this is the course of dealing in a company, the company
will be considered as having held the manager out as possessing such
powe Where the by-laws authorize the general manager to com-
promise claims and to do other acts which wounld occasionally require
legal advice, he may retain a solicitor whenever it is in his judgment
prudent to do so.* This authority, however, wounld cease upon the
suspension of the company.* The retainer need not be under the
corporate seal.®

13. Rule as to strangers dealing with manager.—In accordance
with what has already been said, an innocent stranger, dealing with
the corporation through an agent, will not be affected by any limita-
tion of his anthority contained in the by-laws or other private in-
struments of the company, of which he has no notice.® Therefore,
what a stranger has to consider in entering into a contract with the
manager, acting on behalf of the company is, whether the contract is
one within the scope of a manager's ordinary duties, and if not within
such scope he should ascertain whether there is a by-law empowering
the manager to enter into such contract, or, what would amount to
the same thing, whether the company has always held the manager
out as having such power, by adopting and acquiescing in such con-
tracts in the past. And further, if the company, having received

! Story on Agency, 9th Edit., p. 67, sec. 53; Pollock on Contracts, 2nd
Edit,, p. 133; South of Ireland Colliery Co, v. Waddle, L. R., 3 C. P,, 463;
Thompson Corp., sec, 4849,

* Merchant's Bank of Canada v. Hancock, 6 O. R., 285,

* Clarke v. Union Fire Ins. Co, 10 Ont. P. R., 339.

¢ Ibid. * Ibid.

“ Supra, p. 323 ; and see Hamilton Coal Co. v. Bernhard, 40 N. Y. St.
Rep., 876. Where a company’s directors passed a resolution authorizing
the manager to purchase a machine, which he did, but on different terms
from those prescribed by the resolution, the seller having no knowledge of
this resolution, it was held, reversing in part, Meredith, J., that this pur-
chase was within the scope of the manager's authority, and that the com-
pany was liable for the price of the machine. Thompson v. Brantford ete.
Co., 26 Ont. A. R., 340,
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the benefit of an infra vires contract, entered into on its behalf by
the manager, ratifies such contract and adopts it, it cannot afterwards
led his

powers, or that he had contracted in his own behalf as contractor for

repudiate it on the ground that the manager had excee

the construction of the company’s works.!

14. Difficulties of determining if contract be made on behalf of

the company or of a contractor, ete,, constructing its works—Examples.
It is clearly a question of very considerable difficulty in some in
stances to determine whether a contract is entered into on behalf of
a company, or on behalf of a contractor constructing the company’s
work, as instanced in the Supreme Court Case of Canada Central
Railway Co. v. Murray.* This action against the railway company
turned upon an agreement entered into by one F. with T. & W. M.
for the fencing of a railway. The agreement was signed by T. &
W. M. of the one part and F. of the other part. It appeared that F.
controlled nine-tenths of the stock and publicly appeared to be and

was understood to be, and acted as, managing director or manager of

the company, although he was at one time contractor for the building
of the whole road. T. & W. M. built the fence and the railway had
the benefit of it. Upon the trial before a jury, the latter found that
T. & W. M. when they contracted, considered they were contracting
with the company through F., and that there was no evidence that
the company repudiated the contract till the action was brought, and
that the payments made were as money which the company owed,
not money which they were paying to be charged to F., and a general
verdict was found for T. & W, M. for the amount of their elaim.
On appeal to the Supreme Court of Canada, it was held, affirming
the judgment of the Court below, that it was properly left to the
jury to decide whether the work performed, of which the railway
company had received the benefit, was contracted for by the com-
pany through the instrumentality of F., or whether they adopted
and ratified the contract, and that the verdiet could not be set aside
on the ground of being against the weight of evidence. [Ritchie,
C. J., and Tascherean, J., dissented from this judgment, on the
ground that there was no evidence that F. had any authority to bind
the company, T. & W. M. being only sub-contractors, nor evidence
of ratification.] The Court also held that although the contract was
not under seal, the action was maintainable,

! Canada Central Ry. Co. v. Murray, 8 Can, 8. C. R, 813, 834.
' Ibid.

4:“'
Hi
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Cases of this kind, unless very clear, properly form questions
for the jury. In an Ontario case' the plaintiff had furnished lum-
ber for putting up sheds, pens, ete., on the occasion of the Provincial
Agricultural meeting at Hamilton, and had done work in preparing
the required accommodation. The defence was, that the society
which is an incorporated body, was liable and not the defendant in-
dividually., There was evidence to show that the defendant was one
of a committee, who undertook to superintend the preparations, and
the learned judge left it to the jury to find whether the defendant
had contracted with the plaintiff personally, or as one of a committee
of gentlemen who undertook to superintend, in either of which
events he held him to be personally liable ; but the jury were told
that if he contracted only as representing or on behalf of the corpora-
tion, then he would not be personally liable. On motion for new
trial, the verdiet being for the plaintiff, it was held that the ruling
of the learned judge at the trial was correct.

There is another Ontario case bearing much resemblance to the
above case of Canada Central Railway Co. v. Murray. This is the
case of McDougall v. Covert.*  This was an action against the presi-
dent and the managing director of a railway company for breach of
an agreement to carry lumber on the line at a stipulated price. At
the date of the agreement the president and managing director of
the main line were also lessees of the branch line which formed part
of the line for which the agreement was made. By reason of the
company having been long insolvent the main line had been sololy
within defendant’s control, as principal bondholders of the company ;
and what they did personally was in substance, therefore, done on
the company’s hehalf. The jury were asked to find whether the
agreement was made by defendants acting as agents for and directors
of the company, of which plaintiffs had notice ; and having found in
the negative and assessed damages in favor of plaintiffs, the Court
refused to interfere with their verdict, as contrary to law and evi-
dence, by granting a new trial.

15. Power of manager to bind trading company by note for
goods bought—Parole evidence.—It is competent for the manager of
a trading company to bind the company by a promissory note given
by him in the name of the company for goods delivered to the com-
3

pany in the course of its business.® TIf there is any ambiguity as to

! ‘Simpson v. Carr, 5 U. C. Q. B, 326, 218 U. C. C. P, 119,
IFairchild v. Ferguson, 21 Can. 8. C. R,, per Gwynne, J., at p. 487,
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whether the note is the personal note of the manager or made on be-
half of the company, parole evidence of all the circumstances sur
rounding the making of the instrument, as to the intent with which,
and the consideration for which, it was executed, is admissible.!
Where the manager of a company, in payment for goods purchased by
him as euch, gave a promissory note beginning “sixty days after
date we promise to pay,” and signed “R., r O. L. Co,,” it
was held by the Supreme Court that as the evidence established that
both R. and the payees of the note intended to make the company
liable, and as R. had authority

as manager, to make a note on which
the company would be liable, and as the form of the note was suffi-

cient to effect that purpose, the manager could not be held person

ally liable, but that the company itself was liable.?

Ibid; Lindus v. Melrose, 2 H. & N., 203; Young v. Schuler, 11 Q. B
Div., 651,

Fairchild v. Ferguson, supra; see also Madden v. Cox, 5 Ont. A. R.,
473; Gllbert v. McCannany, 28 U. C. Q. B,, 389; Robertson v. Glass, 20 U. C.
C. P, 250; City Bank v. Cheney, 15 U. C. Q. B,, 400; Bank of Montreal v
Smart, 10 U. C. C. P., 15.

Under the terms of the following letter, the signer was held to have
intended to make himself, and was personally, liable
Messrs. R. & B., Gentlemen We, the undersigned, acting as direct
and secretary of the Montreal Omnibus Co., hereby agree to see the account
that Brown & St. Charles have against the company duly settled, provided

the sald account shall be made out and agreed upon as either the Court or
arbitrators appointed shall decide. Signed, R, Kerr, as President of the
Montreal Omnibus Co.”

Although the above letter was evidently incomplete, haviug been in-
tended to be signed by more than one individual, yet the signer waived the
right he might have had to treat it was an incomplete document by signing
and delivering it to the plaintiff's agents. (Kerr v. Brown, Q. B., 1878, 23
L. C. J., 227).

L. arranged with the Canada Agency Assoclation, an English company,
investing money in Canada, and having defendant R. as their manager,
and defendant H. as one of their local directors, for a loan of money. After
paying off a prior mortgage on the lands of L., and the expenses, etc., the
manager sent to L.'s order a cheque for the balance signed by R. and H., the
defendants. L. having made a claim for a larger amount, brought an action
against R. and H. to recover the amount he claimed to be due him. Held,
that the defendants were not llable as they never recelved any monecy to
the use of the plaintiff, having no control over the money except as man-
ager and director of the Canada Agency Association, and were in no wise
acting as individuals on their own behalf, but solely as officers of the com-
pany. That the evidence did not establish any privity between the plaintiff
and the defendants in respect of the money claimed, and without such
privity the action would not lle. (Heward v. Logan, 14 U. C. C, P,, 592).
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16. Necessity of corporate seal on contracts by the company—
Examples.—In consequence of clause 76 of the Dominion Companies’
Act and a similar clavse in all the Provineial Companies’ Acts, which
states “and in no case shall it be necessary to have the seal of the
company affixed to any such contract, agreement, engagement, bar-
gain, ete,,” the vexed question of the necessity of a corporate seal
on corporate contracts is largely done away with. It has been gen-
erally considered that the engagement of a superior servant or offi-
cial must be under seal,' but otherwise in the case of an inferior ser-
vant.* It then became a very delicate question to determine who
were superior and who inferior servants. A eivil engineer was con-
sidered a superior servant.® A clerk engaged for $800 per annum,
having important duties to perform and his engagement being for a

somewhat extended period, was held to be a servant whose engage-

5

ment must be under seal.* A timekeeper was not a superior officer.
These decisions are entirely at variance with an early Manitoba case®
which professed to follow the line of English decisions to the effect
that contracts for purposes connected with the objects of the incor-
poration need not be under seal, and that the engagement of a chief
engincer to supervise the construetion of the line of railway was such
a contract.”

So far as our Joint Stock Companies’ Acts are concerned, it has
been held that the appointment of a manager by two directors of a
company, who were in the habit of hiring all the company’s
officers, did not require a seal, but could be by parol® 1In this case
Mr. Justice Taylor of the Manitoba Queen’s Bench thought that
“the plaintiff having been hired by those officials who hired all the
persons holding positions similar to that of the plaintiff (local man-
ager) there was evidence to go to the jury as to whether the contract
had not been made by an agent, officer or servant of the company in

' Armstrong v. Portage, Westbourne & N. West Ry. Co., 1 Man., 344,
(1884), Q. B.
* Ibid. ¥ Ibid. 3
Hughes v. The Canada Permanent Loan & Savings Soc., 3§ U. C. Q. B,

5@ordon v. Toronto Man. & N, West Land Co., 2 Man., 318.

6Murdoch v. Manitoba 8. W. Colonization Ry. Co.,, Man. Q. B. Rep.,
Temp. Wood, p. 334.

7 Ibid.

fMcEdwards v. The Ogilvie Milling Co., 4 Man,, 1.
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accordance with his powers as such officer under the by-laws of the
company, or otherwise,”

Alr. Justice Killam thought that from the mere fact of acquies
cence in the exercise of such powers (by the official) or from the
acquiescence of the company in the plaintifi’s appointment, it may be
mfer

red that all formalities necessary to give the official authority
to make the appointment had been duly observed.®

17, Power of company to dismiss manager,.—Although most of
the Companies” Acts provide that “The directors shall, from time to
time, elect from among themselves a president of the company; and
may also :l]rlnnim and remove at pleasure all other officers thereof,”

this does not apply to any officers but only to the principal officers

usually found with a joint stock company, such as vice-president,

secretary, ete. It would not appear to apply to the case of a man-

er.  And if a manager were dismissed under such a claunse, the
anthority must be strietly |.v|r~v|m|. and counld be exercised only at a

regular meeting of directors.!

18. Causes which justify the dismissal of manager.—A man
ager may be dismissed for drunkenness, but what degree of
drunkenness will justify his dismissal is a question for the jury.?
And where by the terms of engagement a manager of a mercantile
agency binds himself to devote his whole time, influence, and talents
to the successful prosecution of the business, being paid a salary of
85000, the failure of either party to keep their respective agree-
ments, to render the contract void ; if under these circumstances a
general manager speculates in margins in the stock and grain ex-
change, through brokers and “bucket shops,” thus sinking all his
private means, and becoming indebted beyond his ability to pay, and
also enters into speculations with various merchants, whose ratings
he fails to alter, although in his judgment transactions of that nature
materially affect the credit of those engaging in them, his dismissal
will be justifiable, especially where he refuses to give up speculating
when requested.® Tnsolence and insubordination on the part of a

I'This was the language of the particular Statute. The Dominion Act
does not contain the words “or otherwise.” As to the effect of these words
gee 4 Man,, at p. 7.

McEdwards v, The Ogilvie Milling Co., supra. See also pp. 341 et seq., infra.

'Ibid, at p. 8 and 9. ¢Ibid, at p. 9. ' Ibid.

“Priestman v, Bradstreet, 15 O. R., 668; see also Pearce v. Foster, 17
Q. B. Div., 536.

l
I
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wunager of a company towards the directors, has been held a sufli-
cient cause to justify his dismissal by the directors without notice.'

19. Receiver : His duties.—When certain companies become
insolvent the Court can appoint a receiver at the instance of the
bondholders to give effect to their mortgage. In this country the
duties of a receiver are merely to superintend and control the
finances of the company and account to the Court for the same ; the
management of the company is not interfered with, but is left to the
board of directors as usual, or in the hands in which the legislature
has placed it.?

20. Position of an undertaking when Court assumes manage-
ment.—Where the Court appoints a manager of a business or under-
taking, it in effect assumes the management into its own hands ; for
the manager is the servant and officer of the Court, and upon any
question arising as to the character or details of the management, it
is the Court must direct and decide. Managers, when appointed
by the Court, are responsible to the Court, and no orders of any of
the parties interested, in the business over which they are appointed
managers, can interfere with this responsibility.

The Court will in no case assume the management of a business
or undertaking except with a view to the winding-up and sale of the
business or undertaking.. The business or undertaking is managed
and continued in order that it may be sold as a going concern, and
with the sale the management ends.®* If a company is brought under

the Winding-up Aect,* a winding-up order having been granted
by the Court, then the liquidator may, with the approval of the
Court, and upon previous notice to the creditors, contributories,
ghareholders or members, carry on the business of the company as

far as is necessary to the beneficial winding-up of the same.®

21. Liability of manager appointed by debentpre holders.—
Sometimes the debenture holders appoint trustees to carry on the

' Dick v. Canada Jute Co,, 8. C,, 1886, 30 L. C, J., 185.

* Abbott’s Ry. Law, pp. 130, 131,

Kerr Receivers, 2nd Amer. Edit.,, p. 277; see Bartlett v. West Metro-
politan Tramways Co. (1893), 3 Ch., 437, appointing manager of Tramway
Co. No manager can be appointed by the Court to a railway company in
this country. (Allan v. Man. & N. W. Ry. Co,, 10 Man., 106), but this hold-
ing appears doubtful in view of the amendment of the railway law, and
in the light of Bartlett, N. West Metrop. Tramway Co., supra.

‘R. 8. C, ch. 128, * Ihid, sec. 31; see also CuarreEr XIIL, post,
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business for their benefit, and if they appoint a manager to manage
the business, the question whether he has undertaken any personal
liability in the conduet of the business is a question of

act in each
case, and it is immaterial whether such person is or is not called a
receiver.'

22. Position of paid managing director. 'l

position of the
managing director rendering services for which

remuneration is

given, is not that of a servant hired by the company. His position
is aptly defined as a working member of the company who gets paid

for the work he does.® The rules as to hiring anc

notice between

master and servant are therefore not applicable and the measure of

the rights of the salaried managing director is to be settled by what
is provided in that behalf by the charter and by-laws of the
[':ll\\.v

com

23. Right of managing director to remuneration for services.
Outside of the provisions of the by-laws and charter of the company

no remuneration is recoverable I'hus where a by-law provided that

the managing director should be paid for his services such sums as
the company “may from time to time determine at a general meet

d the only provision made at a meral meeting was as fol

lows : “The salary of the managing director was fixed until Octo

ber 31 next (1883), as at the rate $4,000 per annum,” the manag
ing director could not recover for services rendered subsequent to
QOctober 31, 18834 [f he should, after that date, appropriate
moneys of the company to himself in payment of his services, this

would constitute a breach of trust.’

24. Right of bank cashier to discount paper of company in

which he is interested.—Any one standing in the position of an agent

cannot be allowed to put his duty in conflict with his interests.® But
this would not apply to the case of a bank manager and cashier who

discounts bills for the benefit of companies with whom he is con-

nected, and in which he is interested, if it appears that the tran-

' Owen v. Cronk (1895), 1 Q. B,, 2 MR,

* In r¢ Lelcester Club & County Racecourse Co., 30 Ch, Div,, at p. 633.

* Re Bolt & Iron Co,, 14 O. R, at p. 216; confirmed in appeal, 16 Ont,
A. R, 397,

1bid 1hid.

“Bank of Upper Canada v. Bradshaw, P. C., 1867, 4 Moore (N. 8.), at
p. 420.

29
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sactions were in the ordinary course of business of the bank, that he
has not exceeded the power and authority with which he was in-
trusted, and that no case of bad faith can be proved against him.!

25. Power of directors to appoint subordinate agents.—The
power of directors to appoint subordinate agents, and to make con-
tracts with them touching their compensation and the tenure of their
ageney, is not open to question.*  For many purposes the officers and
agents of the company may employ persons to perform service for
it, and such employment, being within the scope of the agent’s or
officer’s duty, binds the corporation.?

26. Liability of company for acts of its agents—* Holding

doctrine—Ostensible authority—Damages—Reputed agents.—
Corporations are bound by the acts of their agents, the same as
natural persons.*

out

Judge Thompson aptly points out, in his work on Corporations®
that the central prineiple which governs the subject of agency, and
which is often lost sight of, is that one man can never be made civilly
answerable for the acts of another man unless he has, first, elothed
him with power to do those acts ; or second, clothed him with power
to do acts which include those acts ; or, third, allowed him, through
negligence or otherwise, to possess, in the face of the publie, the
appearance of such power. In every such case the power really
emanates from the principal.

A person dealing with an agent of a company must take notice
of what that agent’s powers are.® For instance, in the case of man-
aging officers and general agents, these are held out by the com-
pany as having powers commensurate with the general usage of the
business.” But such powers could not be aseribed to inferior officers

i Ibid.

2McEdwards v. The Ogilvie Milling Co., 4 Man,, 1. .

SQuebec & Richmond Ry. Co. v. Quinn, P, C, 1858, 12 Moore, 232 ;
Thompson v. Brantford ete. Co., 26 O. A. R,, at p. 345, per Burton, C.-J. O.

‘New Brunswick & Canada Ry. Co. v. Conybeare, 9 H. L. Cas., T11.

" Sec. 4884,

Bryant, Powis & Bryant v. Banque du Peuple (1898), App. Cas., 170.

7Thompson Corps., sec. 4892, citing Minor v. Mechanic's Bank, 1 Pet.
(U, 8.), 46, 70; Fulton Bank v. New York etc. Canal Co., 4 Paige (N. Y.), 127.

A company's agent or officer wrote promising to convey land to the de-
fendants for the purpose of erecting a sawmill thereon. Held, that a mere
letter by the officer permitting the erection of the sawmill on the land could
not be construed as a license to the defendant to overflow the plaintiff com-
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or special agents! And an agent can never be presumed to be
clothed with powers in conflict with the charter or governing in-
strument : of these the third party must take notice, but not of the
private by-laws of the eompany.?

In reg

d to those agents who are not the general agents of the
company or its managing officers, persons dealing with them must
enquire as to the extent of their authority,® in the absence of their
being held out by the company as possessing the powers which it is
sought to attribute to them ; and this authority whether given by a
written power of attorney or inferred from a train of eircumstances,
must be construed strictly.*

pany’s land to any extent necessary for working his mill, without showing
that the probable effect of building the mill and putting up the dam, was
known to and contemplated by the parties at the time.

Held also, that the plaintiffs, as a corporation, could not be bound, with
respect to such an injury as was shown in this case, by anything done by
their ordinary agents, without special authority., (Canada Company v.
Pettis, 9 U. C. Q. B, 669)

The manager and agent of an insurance company has no power as such
to insure a house against fire, and to give delay for the payment of the
premiums, (Montreal Assurance Co, v. MeGillivray, 13 Moore, Privy
Council, 87).

In a case where a promissory note was given for the premium of a fire
policy, which was never issued, and the building was destroyed by fire after
the note had become due and dishonoured, the Privy Council held that the
insured could not recover, as the powers of the manager and agent, being
public must be taken to have been known to the insured, and that the acts
of the manager and agent in the transaction were wltra vires and void, not
being within the general scope of his authority as such and, therefore, not
binding upon the assurance company, (Ibid)

* Ibid.

Supra, pp. 323 Boudousquie de 1'Assurance, No. 85; Commercial
Bank of Canada v. Great Western Ry. Co., 3 Moore, P. C. (N. 8.), at p. 314
Bryant, Powls & Bryant v. Banque du Peuple (1893), App. Cas., 170,

‘ Ibid, 8. C., 1891, 17 Q. L. R,, 103, confirmed in Privy Council as above
cited

Under a power of attorney given by the Tobique Mill Company to their
agent, to manufacture logs into lumber at the mills, and transport the same
to market and sell, and dispose thereof for the company's benefit; Held,
that the agent was not authorized to deliver over the lumber at the mills
without the knowledge of the directors in payment of securities given by
him, on behalf of the company, for debts contracted in the course of his
agency. Such delivery vests no property in the creditor. (Lombard v. Wins-
low, 1 Kerr (N. B.), 327).

An agent who is authorized by his power to make contracts of sale and
purchase, charter vessels, and employ servants, and as incldental thereto,

p—
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If the company holds its agent out as having authority to do a
specific act, then it is bound by that aet, if it is within the scope of
his general and ostensible authority, notwithstanding it may exceed
the private instructions as between the principal and the agent ;
provided, however, that such private instructions are not known to
the third person.!

It is important to note that where an agent has authority, his
abuse of it does not affect a third person dealing with him in good
faith.?

Thus * Whenever the very act of the agent is authorized by
the terms of the power, that is, whenever by comparing the act done
by the agent with the words of the power, the act is in itself war-
ranted by the terms used, such act is binding on the constitutent, as
to all persons dealing in good faith with the agent: such persons are
not bound to enquire into facts aliunde. The apparent authority is
the real authority,”®

Thus a company is responsible in damages or otherwise for the
fraud, deceit and wrong of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>