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PREFACE.

The basis of this book has been the Companies’ Act of the 
Dominion. The arrangement of that Act has been generally fol
lowed, and where the Provincial Acts are not in effect the same, 
these differences have been pointed out. The Winding Up Act is 
treated in the concluding Chapter. There are so many excellent 
works upon the subject of Joint Stock Companies, and the prin
ciples are of such universal application that the necessity for a 
Canadian work might be questioned, but unfortunately Parliament 
has not always followed the improvements that have been made 
elsewhere, and our system, especially in regard to incorporation, 
remains somewhat antiquated. One of the main objects of this 
book has been to collect and refer to all the leading Canadian 
cases. This jurisprudence is not very extensive, but most of the 
decisions have dealt with important questions and have been care
fully considered. At the same time, the standard text hooks have 
been consulted and will be found referred to constantly. The 
monumental work of Judge Thompson from the United States point 
of view and the admirable works of Mr. Palmer, Mr. Buckley, 
Judge Bindley and other English commentators have been com
pared and where necessary distinguished.

The aim has been to make the book as complete as possible, so 
that it might be useful, not only to the profession as a digest of 
the Canadian cases, but that the text might be sufficiently clearly 
expressed to serve the student and stock-holders in general. On 
points regarding which there is no Canadian jurisprudence or 
conflicting decisions, the conclusions stated in the text may not in



VI CANADIAN COMPANY LAW.

all cases receive the approval of the Courts, but the greatest possible 
care has been applied to have the references reliable, so that recourse 
to them may be facilitated. The cases were at first collected by 
Mr. F. Longueville Snow, Librarian of the New York Life Build
ing, Montreal, and were laboriously verified and added to as the 
work advanced by Mr. J. A. Ewing, Advocate, who also rendered 
valuable assistance in the revision of the text. A few of the most 
useful forms are added in an appendix, for many of which I am 
indebted to Mr. W. E. Hodgine, M.A., of the Department of Justice, 
Ottawa, who. amongst his other duties, is specially charged with 
matters coming under the provisions of the Companies’ Act. An 
appendix contains the text of the Dominion Acts relating to Joint 
Stock Companies, and also the Acts of the Provinces of Ontario, 
Quebec, and British Columbia. Those of the other provinces, it was 
thought, would not be of such general necessity and will be readily 
accessible to barristers in the respective provinces, by applying to 
the Provincial Secretaries.

W. J. WHITE.

Montreal, 2nd January, 1901.
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A TREATISE

CANADIAN COMPANY LAW.

CHAPTER I.

INTRODUCTION.

1. Creation of companies.
2. Territorial limitations.
3. Jurisdiction.
4. Incorporation—means of.
5. Dominion acts — general and 

special.
0. Existing company may obtain a 
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panies' act.

7. Repeal of certain acts.

8. Position of companies incor
porated UNDER GENERAL AND SPECIAL

9. WiNDING-UP ACTS.

10. Provincial acts.
11. Basis of this work.

1. Creation of Companies.—Canadian Companies are created 
under the authority of the Dominion Parliament or of a Provincial 
Legislature.

By the B. N. A. Act, 1867, sec. 92, ss. 11, Provincial Legislatures 
may incorporate companies with Provincial objects.1 The authority 
of the Dominion Parliament to incorporate companies carrying on 
business in the Dominion does not rest merely on Sec. 91 (2) of the

1 The term “ Provincial objects ” refers to local objects within a Province, 
in contradistinction to objects which are common to all Provinces in their 
collective or Dominion quality. Clarke v. Union Fire Ins. Co., 10 Ont. P. R., 
313, confirmed in Appeal, 6 O. R., 223. An Act passed by the Legislature of 
Nova Scotia, in 1874, intituled : An Act to Incorporate the Halifax Company, 
Limited, giving rights to cross rixers without reference to the rights of 
Navigation, was disallowed by the Governor-General as not being for purely 
local works or undertakings, nor an Act for the incorporation of a Company 
with Provincial objects merely, or objects of a merely local or private nature 
in the Province, but for objects beyond the power and control of a Local 
Legislature. (Dom. Sess. Papers, 1877, No. 89, p. 86, cited by Doutre, Con. of 
Canada, p. 237.)
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above Act, which gives to it exclusive power to regulate trade and 
commerce, but belongs to it bj its general power over all matters not 
coming within the classes of subjects assigned exclusively to the Legis
latures of the Provinces. The only subject on this head assigned to 
the Provincial Legislatures being as above stated, it follows that the 
incorporation of companies for objects not purely provincial falls 
within the general powers of the Parliament of Canada.1

2. Territorial Limitations.—Provided a company obtains from 
the Dominion Parliament, without fraud, a charter permitting it to 
carry on its business throughout the Dominion, the mere fact that it 
confines its operations to one province and to local provincial objects, 
will pot effect its status as a. corporation, or operate to render its 
original incorporation illegal as ultra vires of Parliament.2 Simi
larly, a company lawfully incorporated by a Provincial Legislature 
has, for the purposes of its business, the same corporate franchises and 
powers within the jurisdiction creating it, as a company incorporated 
by the Dominion or even Imperial Parliament, and may transact its 
business outside the Province wherever by comitv or otherwise its 
contracts are recognized.3

3. Jurisdiction.—But because the Dominion Parliament has 
alone the right to create a corporation whose object is to carry on busi
ness throughout the Dominion, it does not follow that it alone has the 
right to regulate such company’s contracts in each of the Provinces.4 5 
Dominion Companies must conform to the enactments of Local Legis
latures relating to property and civil rights.6 Thus, if a Provincial 
enactment prohibits corporations from holding land without the con-

1 Citizens Ins. Co. of Canada v. Parsons, P. C. 1881. 7 App. Cas., pp.
116-117.

1 Colonial Building & Investment Assocn. v. Atty.-Gen., P. C. 1883. 9 App. 
Cas., 157 ; reversing Q. B. 5 L. N., 116.

The Dominion cannot Incorporate a railway company where the road is 
wholly within a Province, without expressly declaring the work to be for the 
general advantage of Canada or two or more of the Provinces. Rc Grand 
Junction Ry. Co. v. Peterborough, 6 Ont. A. R., 339.

1 Clarke v. Union Fire Ins. Co., 10 Ont. P. R., 313 ; affirmed on Appeal, 
r, O. R. 223.

4 Citizens Insur. Co. vs. Parsons, P. C. 1881, 7 App. Cas. ,at p. 117, adhered 
to In Colonial Building & Investment Association and Attorney-General, P. C. 
1883, 9 App. Cas., at 164 & 165.

5 Colonial Building and Invest. Assn. & Atty.-General, ibid, at p. 166.
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sent of the Crown, Dominion corporations operating in that Province 
must conform to that enactment,1 and similarly with other Provincial 
enactments relating strictly to property and civil rights.2 3 * * * * But it 
would appear that the Dominion Parliament mitrht pass an Act pro
viding that a license from the Crown should not be necessary to 
enable any corporation to hold lands in the Dominion; and a Dominion 
Act enabling a Quebec corporation to hold lands in Ontario would 
operate as a license.

Such an Act would not prevent the Provinces from passing laws 
preventing altogether or restricting and regulating the holding of 
lands by corporations in such Provinces. It would be merely an abne
gation on the part of the Crown of its prerogative right to require a 
license.8

1 Ibid and Citizens Insur. Co. v. Parsons, supra. 2 Ibid.
3 McDiarmind v. Hughes, 16 O. R., 670.

As to the enlarging by the Dominion Parliament of the powers of a 
Provincial Company the following are extracts from a discussion in the 
House of Commons on the 9th April, 1883, on a motion for the third reading 
of a bill to grant certain powers to the Acadia Powder Company. The Com
pany, which is incorporated under a local Act of Nova Scotia, applied to the 
Parliament of Canada for extended powers.

“ Mr. Ouimet.—From the reading of our Constitutional Act, it is quite 
clear that corporations created by the Local Legislatures may come here to 
have their powers extended, that is to say, to have powers granted them which 
could not be granted by the Local Legislatures. . . . From the reading 
ot-this Bill 1 understand that the corporation does not come here to get a 
new charter, but only to get extended powers. The first clause provides that 
a certain business may be carried on throughout Canada. No doubt we have 
power to create corporations whose operations may be extended to the whole 
of Canada, or, as the constitutional Act says, whose object is general or 
Federal. The first clause then might be allowed. But the second clause, 
giving the company power to increase its capital, is, I think, an infringement 
of the rights of the Province which created this company. The third clause, 
relating to the directors being continued in office, is of the same character. 
This Bill does not make this corporation a Federal corporation. It is only 
a local corporation which comes here for extended powers. I would say, 
therefore, that this Legislature ought to grant only those powers which the 
corporation could not obtain from the Provincial legislature.

Mr. Blake.—There are two modes in which we can deal with a manu
facturing or trading company which wants more than a local legislature 
can give. We can either extend to the corporate entity which has been 
created by the Local Legislature certain powers which we alone can give ;
or we can create a Federal corporation complete and entire, created by our
selves and amenable to ourselves, totus, teres, atque rotundas, giving it such
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No Legislature can confer upon corporations created by it any 
rights relating to business to be carried on in a foreign country. The 
Legislative enactments of a country have no binding force proprio 
vigore in other territorial sovereignties. Where, however, a Legisla
ture assumes to authorize its corporations to carry on business in other 
countries, which may properly be done, such authority is no more than 
a legislative sanction to an agreement between the corporators that 
their busniess may be carried on abroad as well ps at home,* 1 and, con
versely, it would be unconstitutional for the Parliament ,of Canada to 
pass an Act rendering Canadian corporations subject to such laws as 
might be passed by the legislature of a foreign state ; this would be 
an abdication of sovereignty inconsistent with the relations of 
Canada ,to the Empire of which it forms a part.2 * * * 6

powers as we see fit to give. On general principles I strongly prefer the 
second of these two modes, because the second gives you a multiplicity of 
conveniences. . . . Upon the whole I think it is too plain to require 
lengthy argument that a corporate body engaged in trade should owe its 
birth, origin and powers to one legislative body to which it is responsible, 
and to which it can apply for further powers. . . . Suppose bhis company 
wants something else next Session. Cannot it get it from the Legislature 
of Nova Scotia ? Are some of the domestic arrangements to be altered by 
the Nova Scotia Legislature and some to be altered here ? What inextric
able confusion would be created if we adopted this principle.

Sir John A. Macdonald.—While we can give extended powers, we cannot 
alter the constitution of the corporation granted by a Provincial Legislature; 
nay, I go further and say, that if a corporation chartered under certain 
conditions and provisions by a Provincial Legislature and ask for increased 
powers, which the Provincial Legislature says are contrary to their policy, 
under which, by which and for which they created it a corporation originally, 
then I think it is quite within the jurisdiction of the Provincial Legislature 
to destroy that corporation and to take steps to dissolve it. . . . So that
I quite agree with the hon. gentleman opposite, in stating that the most con
venient way to obviate the inconvenience already pointed out is, that when
a corporation wishes to extend its powers, obtained from the Provincial 
Legislature, which originally created it, the company should come to this
Parliament and obtain a new charter giving it a Dominion existence instead 
of a Provincial existence, which existence can be destroyed or hampered at 
any time by our dealing with the company contrary to the policy of the 
Provincial Legislature which created it.”

1 Clarke v. Union Fire Ins. Co., 10 Ont. P. R., 313; confirmed in Appeal,
6 O. R., 223, and see for example sec. 90 (r) Railway Act, 1888, as amended 
by 53 Viet., ch. 28, sec. 1.

* International Bridge Co. v. Canada Southern Railway Co., 28 Grant’s 
Chy., 114.
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Just cs Dominion companies are subject to the control of Pro
vincial Legislatures in regard to property and civil rights in the 
respectives provinces, so are Provincial companies subject to control 
in regard to matters over which the Dominion has exclusive jurisdic
tion, such as the regulation of trade and commerce, navigation and 
shipping, etc.1 Although a Provincial Legislature might incorporate 
a boom company, it could not give the latter power to obstruct a tidal 
navigable river,2 * and the charter in so far as it authorised the erection 
of booms, at a place where they would obstruct navigation, would be 
ultra vires.9

The Dominion Parliament having exclusive jurisdiction in certain 
subjects, has the right to interfere with property, civil rights or pro
cedure within the Provinces, as far as is necessary in a general law 
enacted on any of these subjects.4 * The subject of banking is within 
the exclusive jurisdiction of the Dominion Parliament, and the latter 
can legislate in regard to all matters coming within the legitimate 
business of bankers, although such legislation would have the effect 
of modifying the law of a Province in relation thereto.6 Thus, 
although chattel mortgages are not recognized in the Province of 
Quebec, it would appear that under sec. 74 of the Bank Act a person 
in that Province could, in certain cases, while retaining possession of 
the goods, pledge them to a bank as security for an advance.0.

The subjects of bankruptcy and insolvency are within the exclu
sive jurisdiction of the Dominion Parliament.7 In its compulsory 
operation upon incorporated companies the Dominion Winding-Up 
Act8 is an insolvency law, and a company incorporated by a Provincial 
Legislature may be put into compulsory liquidation and wound up 
under its provisions.® But enactments relating purely to the volun-

1 Sec. 91 B. N. A. Act.
2 Queddy River Driving Boom Co. v. Davidson, 10 Can. S. C. R., 222.
• Ibid ,and see Halifax Co., Limited (Dom. Sess. papers 1877, No. 89, p. 

86), and see rc Lake Winnipeg Transportation L. & T. Co., 7 Manitoba, 255, 
as to an example of what is within the powers of the Provincial Legislature 
to incorporate.

4 Cushing v. Dupuis, 1880, 5 App. Cas., 409.
8 Tennant v. Union Bank, P. C. 1894, 6 The Reports, 382, and Cushing

& Dupuis discussed and approved.
• Ibid. 1 Sec. 91 (21) B. N. A. Act. • R. S. C., ch. 129.
• Shoolbred v. Clarke.—In rc Union Fire Assur. Co., 1890, 17 Can. S. C. R.,

265.—Re Iron Clay Brick Mfg. Co. (Turner’s Case), 19 O. R., 113.
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tary liquidation of a company do not infringe on the exclusive legis
lative power conferred upon the Dominion Parliament,1 hence a 
Province may enact legislation for the purely voluntary winding-up 
of companies incorporated by it.2 But where a provincial company 
is in liquidation or in process of being wound up, whether voluntarily 
or not, it may be brought under the operation of the Dominion Wind- 
ing-up Act on the petition of shareholders or creditors, as well as 
assignees or liquidators.8 A wider power now exists under the 
Dominion Winding-up Amendment Act4 This Act provides only for 
the voluntary winding-up of the companies falling within its provi
sions, and not for their compulsory liquidation, which is provided for 
by the former.* 6 The companies falling within the provision of the 
Amendment Act are those whose incorporation and affairs are subject 
to the legislative authority of the Parliament of Canada,® and those 
incorporated by a Provincial Legislature, when the latter has enacted 
that the Amendment Act shall apply to them,7 as, for example, com
panies incorporated under the British Columbia Act of 1890.8

4. Means of Incorporation.—Companies in Canada are incorpor
ated either by letters patent or registration under a general joint stock 
companies’ Act or by special Act of the Parliament or Legislature.

5. Dominion Acts, General and Special—Pursuant to the above 
enumerated powers given by the British North America Act respect
ing the incorporation of companies, the Dominion Parliament has 
enacted at different periods statutes for that purpose, culminating in 
thj present Companies’ Act, contained in the Revised Statutes, ch. 
119, as amended. It has also incorporated by special act of Parlia
ment a large number of companies. Soon after Confederation (1869)

1 Atty. Genl. of Ontario v. Atty. Genl. for Dominion of Canada, P. C., 1894,
6 The Reports, 409.

9 See R. S. O., ch. 222—In re Wallace Huestis Grey Stone Co., Russell’s 
Nova Scotia Rep. 1873-82, p. 461.

* R. S. C., ch. 129, sec. 3(b); Shoolbred v. Clarke, 17 Can. S. C. R., per 
Patterson, J., at p. 274.—Re Iron Clay Brick Mfg. Co. ; and see Atty. Genl. 
of Ontario v. Atty. Genl. of Canada supra.

* 52 Viet., ch. 32.
■ Re Ontario Forge & Bolt Co., 25 O. R., 407.
* Shoolbred v. Clarke, 17 Can. S. C. R., at p. 275.

T In re B. C. Iron Works Co., 6 B. C. L. R., 536.
» R. S. B. C., ch. 44, sec. 160, as amended by 61 Viet., ch. 13, sec. 14.—In 

re B. C. Iron Works, supra.
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it was found advisable to render these companies amenable to a general 
statute, as has been done in other countries, and in that year “ The 
Canada Joint Stock Companies’ Clauses Act ” 1 was passed and made 
applicable to every joint stock company to be thereafter incorporated 
by special act of the Parliament of Canada, excepting railway and in
surance companies and banks. This statute, with the exception of one 
section,2 has been consolidated in the Revised Statutes of Canada, ch. 
118, under the title of “ The Companies’ Clauses Act,” and is declared 
to apply to every Dominion Joint Stock Company incorporated subse
quent to the 22nd of June, 1869, by any special Act of the Parliament 
of Canada, with the exception of railway, insurance companies and 
banks, and so far as it is applicable to the undertaking, and is not 
expressly varied or excepted by the Special Act, is incorporated with it, 
and forms part thereof, and is to be construed therewith as forming 
one act.3 This statute also provides4 that any of its provisions may be 
excepted from incorporation with the Special Act, and states the mode 
in which this may be done.

6. Existing Company may obtain a Charter under the General 
Companies’ Act.—In order to have the advantage of doing business 
under the present Joint Stock Companies’ Act, any company incor
porated before the Joint Stock Companies’ Act came into force for 
any purpose or object for which letters paent may be issued under this 
act, and whether under a special or general act, are enabled, under 
certain restrictions to apply for a charter thereunder and be governed 
wholly by it excepting as to the liability of the shareholders to existing 
creditors.6 Such company may also by the same letters patent have 
its powers extended to such other objects which the act permits.0 Such 
application is subject, so far as applicable, to all the provisions of the 
act relating to the obtaining of supplementary letters patent.7 This 
provision of the Companies’ Act is in effect an amendment to the 
former general acts.

7. Repeal of Certain Acts.—In the Companies’ Act of 1877 (D), 
certain sections8 made special reference to the repeal of the former 
act and provided for the status of companies incorporated thereunder,

1 32 & 33 Viet., ch. 12. * * Sec. 43. • Sec. 3.
• Sec. 69, R. 8. C., ch. 119. • Sec. 70 ibid.
T Sec. 71 <6fd ; and secs. 13-16. • 73, 76 and 106.

4 Sec. 4.
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but these sections were recommended for repeal by the Commissioners 
for revision of the Statutes, and they were in effect repealed.1 As to 
the former Companies’ Act, it is specially repealed by the Revised 
Statutes Schedule A. General acts are ordinarily held not to repeal 
the provisions of charters granted to corporations, or other Special 
Acts passed for their benefit, though conflicting with the general 
provisions2 * and in the absence of a manifest contrary intention, it is 
said that no general law subsequent to the enactment of a special 
provision for a corporation, can be construed to add other conditions 
to those imposed by the special law, thus modifying the latter by a 
cumulation of conditions.8

8. Position of Company under General and Special Acts.—Under 
our Companies’ Act, companies incorporated by letters patent are 
thereby created bodies corporate and politic.4 * When a company is 
organized under the general laws, it has been held in England that 
the memorandum or certificate of incorporation* stands in the place of 
a legislative charter,6 * and this memorandum is the equivalent of letters 
patent in those part of Canada where the English system has been 
adopted. As the letters patent recite that the company is a body cor
porate and politic “ with all the rights and powers given by the said 
Act,” it is to be inferred that the Act mentioned bears the same rela
tion to the letters patent as the general law does to a special Act which 
is declared to be subject to the provisions of the general law. This is 
frequently done in the case of railway companies, the special Act 
incorporating either whole or part of the general Act then in force, 
and it has been admitted by our Courts that, as a general rule, a later 
general act repealing the former general act would not repeal clauses 
of such general act which had been incorporated in the special act.6 
Further, the present Companies’ Act provides that where existing 
companies apply for charters under it, this shall not alter the liability 
of shareholders towards creditors of the company as it existed under

1 See R. S. C., vol. 2, p. 2421, last line.
• Endlich Statutes, secs. 228, 229. 4 Ibid, sec. 229.
4 And such is the form of the charter granted under the Acts. See Hod-

gins, p. 35. The Quebec Statute has recently been amended to that effect,
56 Viet., ch. 35.

6 Per Lord Cairns in Ashbury Ry. Co. v. Riche, 7 H. L. 653, and see
Thomas v. Railroad Co., 101 U. S. 71, 80.

" Zimmer v. Grand Trunk Ry. Co., 21 O. R., 628, per Robertson, J„ at p. 
632, and see Lindley Comp., p. 129.
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the company’s former charter,* 1 nor shall the lights of debenture 
holders be impaired in the case of loan companies availing themselves 
of its provisions.2 *

In the case of conflict between a special Act and the general Act 
incorporated into it, the provisions of the former will prevail over any 
of the latter with which they are inconsistent.8

10. Winding-up Acts.—The Dominion Parliament has also enacted 
Winding-up Acts for the enforced4 * and voluntary6 liquidation of 
companies, also an act for the incorporation and government of loan 
companies.0

10. Provincial Acts.—The Provinces have likewise, in pursuance 
of the powers granted them by the B.N.A. Act, passed statutes, gen
erally on the lines of the Dominion Acts, for the incorporation of joint 
stock companies, with general clauses’ acts regulating companies incor
porated by Special Act, and for voluntary winding-up of companies.

In the Provinces also there are a large number of other general 
acts providing for the incorporation of companies for special purposes, 
such as timber slide companies,7 gas and water companies,8 building 
societies,9 cemetery companies,10 exhibition buildings,11 insurance 
companies,12 loan companies incorporated out of the Province,18 rail
way companies,14 road companies.16

11. Basis of this Work.—In the following chapters the Dominion 
Acts will form the basis of the commentary, the Provincial Acts being 
incidentally referred to.

1 Sec. 69. 1 Sec. 92 (6).
* Maxwell Statutes, at p. 221. See Ontario & tiault Ste. Marie Ry. Co., 

15 O. R., 432, for a case of conflicting provisions.
• R. S. C., ch. 129. • 62 Vlct., ch. 32. • 62-63 Viet., ch. 41.
1 R. S. O., ch. 194 ; R. S. Q., art. 4921.
•R. S. 0., ch. 199 ; R. S. Q., art. 4794.
■ R. S. Q., art. 5401. “ R. S. 0., ch. 213 ; R. S. Q„ art. 6253.
« R. S. O., ch. 196. “ R. S. Q., art, 5264 et aeq. '• R. S. Q., art. 5470.
“ R. S. O., ch. 207 ; R. S. Q., art. 5125.
“ R. S. O., ch. 193 ; R. S. Q., art. 5064.
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PROMOTION OF COMPANIES.
1. Prospectus.
2. Prospectus must disclose con

tracts MADE BY DIRECTORS OR PRO
MOTERS.

3. What contracts must be dis- 
CLOSED.

4. Effect of omission to disclose
CONTRACTS.

5. Meaning of “ knowingly issue.”
0. Statements and representa

tions IN PROSPECTUS.
7. Misrepresentations in pros
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8. Remedies of person injured by 
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THE COMPANY AND INDIVIDUAL SHARE
HOLDERS.

12. Liability for contracts made
BEFORE FORMATION.

13. Preliminary expenses and con
tracts BEFORE FORMATION — RATIFI
CATION BY COMPANY.

14. Withdrawal of proposed mem
ber BEFORE FORMATION.

1. Prospectus.—The formation of a company is usually preceded 
by the publication by its projectors of a prospectus, setting forth the 
nature and objects of the proposed company, the number and value of 
shares intended to be created, and the amount of capital supposed to 
be required.

2. Prospectus must disclose Contracts by Directors or Promotors.
—Under the Dominion Joint Stock Companies’ Act,1 “every prospec
tus of the company, and every notice inviting persons to subscribe for 
shares in the company, must specify the dates and the names of the 
persons to any contract entered into by the company or the promotors, 
directors or trustees thereof, before the issue of such prospectus or 
notice, whether subject to adoption by the directors, or the company, 
or otherwise ; and every prospectus or notice which does not specify 
the same shall, with respect to any person who takes shares in the 
company, on the faith of such prospectus or notice, and who has not

1 R. S. C., ch. 119, sec. 80. A similar provision exists in the New Bruns
wick Joint Stock Companies’ Act, 1893, sec. 39, and in the Nova Scotia Act, 
R. S. N. S., ch. 79, sec. 83, but not in the Manitoba, Quebec, Ontario or British 
Columbia Acts.
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had notice of such contract, be deemed fraudulent on the part of the 
promotors, directors and officers of the company who knowingly issue 
such prospectus or notice.”

The fact that a prospectus may be, and very often is, upon the 
issue of new capital, sent out long after the formation of a company, 
as well as before, renders this section difficult of application. A clause 
should be inserted in the prospectus to the effect that applicants for 
shares waive all claims against directors for infringement of the sec
tion, but Lord Justice Lindley considers that the validity of such a 
clause is doubtful.1 Mr. Palmer, however, considers such a clause 
valid and effective, if properly framed and free from fraud.2 * Much 
difference of judicial opinion has been expressed in England in the 
attempt to give a satisfactory interpretation to this ill-expressed enact
ment, the phraseology of the corresponding section of the English 
Act of 1867 being identical with our own.

3. What Contracts must be disclosed.—It is now pretty well set
tled, however, that what the section in effect requires is, that the date 
and parties to every material contract made by the company, or by 
the directors or promotors, shall be stated in the prospectus ; that is, 
every contract which would be likely to influence the judgment of an 
intending applicant as to whether he should or should not take up 
shares.8

It is generally concluded that the section is not confined to con
tracts to be performed by the company, but extends to all contracts, 
whether in writing or not,4 * entered into by the persons mentioned, and 
directly or indirectly affecting the formation, management, capital or 
other property of the company, or the position of the directors or 
officers of the company with respect to the company, its promotors or 
vendors, and which might reasonably influence a person in determin
ing whether to apply for shares or not.6 *

1 Lindley Comp., p. 92.
* Palmer Comp., p. 241, citing Bensusan v. Clarke, W. N. (1897), 175 ;

Palmer Company Precedents, Part 1, p. 88. See also Buckley Comp., pp. 574 & 
575 ; Greenwood v. Leather, etc., Co. (1899), W. N., 26.

* Sullivan v. Metcalfe, 6 C. P. D., 465 ; Cover’s Case 1, ch. D. 200 ; Craig 
v. Phillips, 3 Ch. D„ 722 ; Palmer Comp., p. 240.

* Arkwright v. Newbold, 17 Ch. L. 301 ; Capel v. Sims Composition Co., 
68 L. T., 807 (W. N., 1888, p. 97).

6 Sullivan v. Metcalfe, 5 C. P. D., 455 ; Twycross v. Grant, 2 C. P. D., 469 ;
Jury v. Stoker, 9 L. R. Ir., 385; Cornell v. Hay, L. R., 8 C. P., 328.
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4. Effect of omission to disclose contracts.—Where the section 
is applicable, it gives to shareholders a remedy against the “promoters, 
directors and officers” personally.1 It does not entitle a shareholder, 
on account of the omission in the prospectus, to a rescission of his 
contract to take shares, nor give him anv right of action against the 
company.2 *

5. Meaning of “ knowingly issue.”—The words “ knowingly 
issue ” mean intentionally issuing a prospectus without inserting the 
contracts, which are by this section required to be specified» although 
they are omitted under the bona fide belief that it is unnecessary to 
specify them.8

6. Statements and Representations in Prospectus.—The object of
a prospectus is to incite the public generally to join the proposed 
undertaking ; and in an advertisement of this description allowance 
must always be made for the sanguine expectations of promotors, and 
no prudent man will accept the prospects which are always held out 
by the originators of every new scheme, without considerable abate
ment. But while some high-coloring and even exaggeration may be 
expected, vet no mis-statement or concealment of any material facts 
or circumstances ought to be permitted. The public ought to have 
the same opportunity of judging of everything which has a material 
bearing on the true character of the adventure as the promotors them
selves possess.4 A clear distinction must be drawn between mere 
exaggeration and misrepresentation of any precise or definite facts.5 6

7. Misrepresentations in Prospectus.—Misrepresentation may be 
by concealment, so that not only must those who issue the prospectus 
abstain from stating as fact that which is not so, but they must omit 
no one fact within their knowledge, the existence of which might in 
any degree affect the nature, or extent, or quality of the privileges and 
advantages which the prospectus holds out as inducements to take

1 Charlton v. Hay, 31 L. T., 437; Twycross v. Grant, 2 C. P. Div., 469.
8 Cover's Case, 20 Eq., 114 ; 1 Ch. Dlv., 182.
1 Twycross v. Grant, 2 C. P. Dlv., 469.
4 Central Ry. of Venezuela v. Kisch, L. R. 2 H. L., 99, per Chelmsford,

L. C., at p. 113.
6 Ross v. Estates Investment Co., 3 Eq. 132, see per Wood, V. C., at p. 136.
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shares.' The concealment of material facts may give to the truth that 
is told the character of falsehood.i 2 *

A mere difference in the language of the prospectus and the act 
of incorporation will not relieve the shareholder from his liability. 
The question always is, whether the obligations incurred under the 
memorandum, charter or act of incorporation do or do not go beyond 
those which would have been incurred under the prospectus.8 Where 
the prospectus stated that the capital was to be $75,000, and the com
pany, as incorporated, had a capital of $150,000, it was held that this 
was a material change,4 and where the name of the company was 
changed from the “ Royal Hotel Co.,” to the “ Windsor Hotel Com
pany,” and the capital had been changed from $000,000 to $500,000, 
and it was not proved that those changes had been made previous to 
the defendants signing the subscription list, he was relieved from 
liability for calls.5

If a fact stated in the prospectus which was true at the date of the 
prospectus becomes untrue before allotment, the allottee is entitled to 
rescind.6 7

8. Remedies of person injured by misstatements in prospectus— 
Action “ ex contractu,” action 44 ex delicto.”—Distinction must bo 
made between two remedies open to the party injured in respect of the 
misrepresentations. He may have relief against the company by way 
of rescision of contract and indemnity, or by way of damages against 
the individuals who have misled him." The one is an actipn arising 
ex contractu, the other ex delicto.

i New Brunswick & Canada Ry. Co. v. Muggerldge, 1 Dr. & Sm., 363, sec. 
per Kindersley, V. C., at p. 381.

* Oakes v. Turquand, L. R. 2 H. L., 325, per Chelmsford, L. C., at p. 343.
i Downes v. Ship, L. R. 3 H. L„ 343, 354.

1 Delano's case, 16 O. R., 75.
5 Windsor Hotel Co. v. Laframboise, 8. C. 1877, 1 L. N„ 63 ; Ct. of Rev. 

1878, 22 L. C. J., 144.
6Anderson’s Case, 17 Ch. Div., 373; Scottish Petroleum Co.. 23 Ch. Div., 

413, 438. But see Petre v. Guelph Lumber Co., 11 Can. 8. C. R., 452.
7 Where defendant, with others, published a prospectus containing false 

statements, on the strength of which plaintiff entered into a contract with 
certain parties acting as trustees for The Trading & Mining Company for the 
term of two years, the company never being incorporated, the defendant was
condemned to pay plaintiff his salary under the said contract. Bonmomme 
v. Bickerdike, decided by Court of Queen’s Bench, Montreal, April 24th, 1900, 
affirming the decision of the Court of Review (not yet reported). See also 
Weatherby v. Whitney, 30 N. 8. R„ 49.
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Where rescision is claimed, it is sufficient that there was mis
representation of fact which induced the contract ; it is immaterial 
that the representation was innocent.1 In an action of deceit it is 
essential that there shall have been deceit.2 * An action of deceit is a 
common law action, there is no such thing as an equitable action of 
deceit.8

That which would not sustain an action for deceit may be suffi
cient to sustain an action for rescision. No mere silence will ground 
an action of deceit, unless the non-disclosure is such as to make state
ments in the prospectus false ;4 * but silence as to a material fact which 
ought to have been disclosed may be a ground for an action for 
rescision. And an action for rescision may succeed where the mis
representation was innocent, while in an action for deceit the repre
sentation must be either wilfully false or made with reckless disregard 
as to whether it is true or not.6

Where the prospectus represented that certain figure heads had 
consented to become members of the particular company which the 
prospectus related to, whereas they had only consented to be upon the 
board of a company to be thereafter formed with their approval ; the 
company being formed without their approval, this was held to be 
misrepresentation as to the shareholders.6

Where the prospectus stated that a certain proportion of shares 
had been subscribed for, when as a matter of fact, such subscription 
was a sham one, this was held to be such a misrepresentation as entitled 
the applicant to rescision.7

1 Smith's Case, 2 Ch., 604 ; Reese River, etc., L. R., 4 H. L., 79 ; London 
& Staffordshire Co., 24 Ch. Div., 149.

- Derry v. Peck, 14 App. Cas., 337 ; Arkwright v. Newbold, 17 Ch. Div., 
301. And see Judgment of Gwynne, J., In Petrie v. Guelph Lumber Co., 11 
Can. S. C. R., 450.

*Ibid, at p. 471, citing opinion of Lord Blackburn in Arkwright v. 
Newbold., 9 App. Cases, 197.

* Peck v. Guerney, L. R., 6 H. L., 403; Aaron’s Reefs. &c. (1897), A. C.
1 Peck v. Derry, 12 App. Cas., 337 ; Arkwright v. Newbold, 17 Ch. Div., 

301; Karberg's Case (1892), 3 Ch., 1. See Petrie v. Guelph Lumber Co., 11 
Can. S. C. R., 450.

6 Karberg's Case (1892), 3 Ch., 1.
7 Alderson v. Smith, 41 C. D., 348 ; Henderson v. Lacon, 5 Eq., 240 ; Ross

v. Estates Investment Co., L. R. 3 Ch., 682 ; Kent v. Freehold Land Co., 3 
Ch., 493.
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Also where it falsely stated that the surplus assets, as appearing 
in the last balance sheet, amounted to a certain sum.1

So where it stated that a certain mine was in full operation and 
making handsome returns, when it was quite worthless.2

Where the prospectus of a company, which was formed to buy a 
mine, contained extracts from the report of an expert in such a way as 
to give a false impression of that report, conveying the idea that the 
mine was identical with a rich one near by, it was decided that the 
subscriber was entitled to relief.3

So too where the prospectus falsely stated that certain persons 
were to be the directors.4

So also where it is stated that the company has purchased a 
property, when in fact, it was only negotiating.5 * Again where it con
tained statements to the effect that persons whose requirements would 
make them extensive customers had ordered goods for use, so that 
when the company started, a large business might be expected, 
whereas many of the orders were mere trial orders, on some 
of which the purchasers were to pay reduced prices or not at 
all if the trial proved unsuccessful. The directors in this case did not 
show! that they had reasonable ground to believe these statements to 
be true, and so were held with the promotor, liable for damages to the 
subscribers.0 But it must be borne in mind in reading English deci
sions as to the liability of directors on an action on deceit that, by the 
Directors Liability Act of 1890, when once the statement is proved 
to be untrue, the burden of proof rests upon them to show that they 
had reasonable grounds to believe the statements to be true and did 
so believe them. We have no such act.

If the prospectus represents as facts, the matters stated in reports, 
which it refers to, the subscriber will be relieved should they prove 
false.7 But if the prospectus merely refer to the report, giving all

1 Re London & Staffordshire Bank, 24 C. D., 149.
2 Reese River & Co. v. Smith, L. R. 4 H. L., 64.
a Scottish Petroleum Co., 23 Ch. Div., 413 ; Anderson’s Case, 17 Ch. Div.,
4Re Mount Morgan Co., 56 L. T., 622.

373 ; Smith v. Chadwick, 20 Ch. Div., 50 ; Wainright’s Case, 62 L. T„ 30.
1 Ross v. Estates Investment Co., supra.
"Greenwood v. Leather, etc., Co. [1899], W. N„ 26.
7 In re Reese River Mining Co., L. R. 2 Ch., 611 ; Rawlins v. Wickham, 

3 de G. & J.. 304.
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known facts, and suggest that some one be sent out to test it, the com
pany will not be held as guaranteeing its truth.1

It has been held that the statement in a prospectus that some
thing will be done, is not a statement ,of fact to give ground for a 
rescision.2 * But a representation of opinion, expectation or intention 
may be sufficient misrepresentation of fact: “ for the statement of a 
man’s mind is as much a matter of fact as the state of his digestion.” 8

Ambiguous statements may also furnish ground for rescision, if, 
according to a reasonable construction, they contain a misrepresenta
tion.4 *

Representations made in a prospectus, which is issued by the 
promotors, although not rendering the company liable in damages, not 
having itself made the representation, are as regards a contract in
duced by such representation, and as regards the question of a resci
sion, of the contract, in the same position as if the company had itself 
made the representation.6

But a person defrauded by directors must, if the subsequent acts 
and dealing's of the parties have been such as to leave him no remedy 
but an action for the fraud, seek his remedy against the directors per
sonally.6 To enable the shareholder to make the directors personally 
liable to indemnify him in respect of the shares as before stated, it 
must be established that there was, by the prospectus, a fraudulent 
misrepresentation made by the person sought to be made censurable, 
and that such misrepresentation deceived the shareholder,7 and the 
main question in such case is, whether the plaintiff acted on the mis
representation, not whether he acted on the misrepresentation alone.8

1 In re British Burmah Lead Co., 66 L. T., 815 ; Palmer Comp., 237.
* Beattie v. Elbury, 7 Ch., 804 ; Alderson v. Maddison, 5 Ex. Div., 293 ;

8 App. Cases, 367 ; Billars v. Tucker, 13 Q. B. D., 562 ; Palmer Comp., supra.
• Edgington v. Fitzmaurice, 29 C. D., 483 ; per Bowen, L. J.
* Hallows v. Fernie, 3 Ch., 476 ; Arkwright v. Newboid, 17 Ch. Div., 322; 

Smith v. Chadwick, 9 App. Cases, 187. See also Palmer Comp., 238.
6 Karberg’s Case, Crt. of Appeal (1892), 3 Ch., 1. In rescinding the con

tract the parties must be restored, as far as possible, to their original posi
tion, and allotment money must be refunded with interest at the legal rate 
(ibid).

• Western Bank of Scotland v. Addle, L. R. 1 H. L., Sc. 145; Houldsworth 
v. Glasgow Bank, 5 App. Cas., 317, 328, 331, 340.

7 Derry v. Peck, 14 App. Cas., 337.
6 Edington v. Fitmaurice, 29 Oh. Div., 459 ; London & Leeds Bank, W. N. 

1887), 31 ; 56 L. T., 115 ; 56 L. J. Ch., 321 ; Arnison v. Smith, 41 Ch. Div., 
348, 359, 369. See Petrie v. Guelph Lumber Co., 11 Can. S. C. R., 450.
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Lord Herschell in Peck v. Derry1 said : “In order to sustain an action 
of deceit there must be proof of fraud, and nothing short of that will 
suffice. Fraud is proved when it is shown that a false representation 
has been made. First, knowingly, or second, without belief in its 
truth, or third, recklessly or carelessly, whether it be true or false. 
Although 1 have treated the second and third as distinct cases, I think 
the third is but an instance of the second, for one who makes a state
ment under such circumstances can have no real belief in the truth 
of what he states. To prevent a false statement being fraudulent, 
there must, I think, always be an honest belief in its truth, and this 
probably covers the whole ground, for one who knowingly alleges that 
which is false, has obviously no such honest belief. Thirdly, if fraud 
be proved, the motive of the person guilty of it is immaterial.” But 
in Angus v. Clifford,2 Lord Justice Lindlcy pointed out that Lord 
Herschell qualified this passage further on3 by stating : “ In my
opinion, making a false statement through want of care falls far short 
of, and is a very different thing from, fraud, and the same may be said 
of a false representation honestly believed though on insufficient 
grounds and further4 : “ I think there is much to be said for the 
view that this moral duty ” (that is, to be vigilant in preparing these 
prospectuses, and stating no more than you believe to be true) “ ought 
to some extent to be converted into a legal obligation, and that the 
want of reasonable care to see that statements made under such cir
cumstances, are true, should be made an actionable wrong. But this 
is not a matter fit for discussion on the present occasion. If it is to be 
done the Legislature must intervene and expressly give a right of 
action in respect of such a departure from duty. It ought not, 1 
think, to be done by straining the law and holding that to be fraudu
lent which the tribunal feels cannot properly be so described. I think

114 App. Cas., at p. 374. Thus where a prospectus stated that the profits 
previously realized had been 17% upon the capital employed in It, which would 
be true if the words “ capital employed ” did not Include the,business prem
ises, or only Included their value less the mortgages thereon, but was grossly 
untrue if the whole value of the business premises was taken as part of the 
capital. Held by Court of Appeal that under the decision In Derry v. Peck 
as there was not any evidence of dishonesty In making the representa
tion. therefore, although it were untrue, the action would not lie. Glasler v.
Rolls, 42 Ch. D„ 436.

* (1891) 2 Ch., at p. 465. ’ 14 App. Cases, at p. 375.
* 14 App. Cases, at p. 376.
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mischief is likely to result from blurring the distinction between care
lessness and fraud, and equally holding a man fraudulent, whether 
his acts can or cannot be justly so designated.” Lord Liudley’s deduc
tions from these observations are, that, if the matter to be enquired 
into is fraud, it is actionable, if it is not fraud, but merely carlessness, 
it is not.1

A director can be rendered liable only for his own personal fraud 
or for the fraud of his eo-directors or of other agents of the company 
which he has either expressly authorized or has connived at.2 * A pro
visional director may have the authority of his co-directors to take the 
prospectus around, and, upon the strength of its statements, to canvass 
for subscriptions for stock, but he is not the agent of the other direc
tors to make, and has no implied authority to make, any representa
tions outside of the prospectus by which, if false and fraudulent, they 
could be made responsible for such false and fraudulent representa
tions.8

As already stated, a person who has been induced to enter into a 
contract by the fraudulent conduct of those with whom he has con
tracted is entitled to rescind such contract, but he must do so within 
a reasonable time after his discovery of the fraud. In such case the 
contract is voidable, not void.4 But the contract must be avoided, 
or that must be done which is equivalent to avoidance, before the 
commencement of the winding-up.5 6 The fact that the company is 
going on and trading, and the rights of shareholders and others varying 
from day to day, is a most material circumstance to be taken into con
sideration when deciding whether the repudiation has taken place 
within a reasonable time, for after any considerable length of time 
the rights of third parties will be injuriously affected by repudiation.8 

In this case a person must repudiate his shares within the shortest 
limit of time which was fairly possible in such a case.7 He must also

1 (1891) 2 Ch., at p. 466.
* See Petrie v. Guelph Lumber Co., 11 Can. S. C. R., at p. 455 ; Weir v. 

Barnett, 3 Exch. Div., 32 ; Cargill v. Bower, 10 Ch. Div., 502.
* Petrie v. Guelph Lumber Co., 11 Can. S. C. R., at p. 455, 456.
4 Per Baggallay, J., in In re Scottish Petroleum Co., 23 Ch. Div., 413.
1 Ibid ; Oakes v. Turquand, L. R. 2 H. L„ 235 ; Reese River Co. v. Smith, 

L. R. 4 H. L., 64, 77, 78 ; Whlteley’s Case [1899], W. N., 34 ; [1899], 1 Ch., 770.
6 In re Snyder Dynamite Projectile Co., 3 The Reports, 289, 292, 293, as to 

recislon of contract and laches.
7 Scholey v. Central Ry. of Venezuela, L. R. 9 Eq., 266 n.
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ascertain, at the very latest, when shares are allotted to him, whether 
there is any discrepancy between the prospectus and the act of incor
poration.* 1

The parties to the issue of a fraudulent prospectus are also amen
able to the criminal law. The Criminal Code2 provides that “every 
one is guilty of an indictable offense and liable to five years’ imprison
ment who, being a promotor, director, public officer, or manager of 
any body corporate or public company, either existing or intended to be 
formed, makes, circulates or publishes or concurs in making, circu
lating or publishing any prospectus, statement or account which he 
knows to be false in any material particular, with intent to induce 
persons (whether ascertained or not) to become shareholders or part
ners, or with intent to deceive or defraud the members, shareholders 
or creditors or any of them (whether ascertained or not) of such body 
corporate or public company, or with intent to induce any person to 
intrust or advance any property to such body corporate or public com
pany, or to enter into any security for the benefit thereof.”3

9. Promotor.—The word “ promotor ” has no technical legal 
meaning and applies to any person who takes an active part in inducing 
the formation of a company, whether he afterwards becomes con
nected with the company or not.4 *

In order to constitute a person a promotor, it must be shewn 
that he was a promotor in fact, and not merely that he intended or 
had agreed to promote.6 But it is submitted as impossible to lay 
down any general rule to determine who are and who are not pro-

«See the Judgments in Peel's Case. Law Rep. 2 Ch., 674; Lawrence’s Case 
and Kinkaid's Case, ib. 412 ; Wilkinson’s Case, io. 536 ; also in Downes v. 
Ship, L. R. 3 H. L., 343, and Oakes v. Turquand, 2 tbid, 325.

1 Sec. 365.
«The expression " property ” includes every kind of real and personal 

property, and all deeds and instruments relating to or evidencing the title 
or right to any property, or giving a right to recover or receive any money or 
goods ; not only such property as was originally in the possession or under 
the control of any person, but also any property into or for which the same
has been converted or exchanged and anything acquired by such conversion 
or exchange, whether immediately or otherwise. See 3 (v), Criminal Code.

* See an article by Adelbert Hamilton in 16 Am. L. Rev., 671 ; and see
Emma Mining Co. v. Lewis, 48 L. J. (C. P.), 257. See also article in 2 L. N., 
p. 265, for article from London Law Journal as to what is a promotor.

Ladywell Co. v. Brookes, 34 Ch. Div., 398 ; 35 Ch. Dlv„ 400, 410 ; Cover’s 
Case, 1 Ch. Div., 182.
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motors.1 The question in cacli case must be, what has the co-called 
promotor done to make himself liable to the demand made against 
him ? What fraud or breach of trust has he committed or been party 
or privy to ?2 If none, he is under no liability.

A promotor cannot be considered an agent or trustee for the 
company, which is not in existence, but the principles of the law of 
agency and trusteeship have been extended to meet his case, lie 
stands in a so-called fiduciary relation to the company which he pro
motes, and is accountable to it just as if the relationship of principal 
and agent or of trustee and cestui que trust had existed.3

10. Contracts of Promotor with and at expense of the Company.
—A clear distinction must be made between a tmst for a company of 
property acquired by promotors and afterwards sold to the company 
and the fiduciary relationship engendered by the promoters, between 
themselves and the company, which exists as soon as the latter is 
formed.4 There is no rule of law which prohibits a person from 
bringing about the formation of a company, for the purpose of selling 
property acquired by him to the company, for a profit.5 The pro
motor does not necessarily hold such property in trust for the pros
pective company, but he stands in what, for want of a better term, 
has been called a fiduciary relation to the latter, and, if he sells to 
them, must not violate any of the duties devolving upon him in respect 
to such relationship. If he sells, for instance, through the medium 
of a board of directors who are not independent of him, the contract 
may be rescinded provided the property remains in such a position 
that the parties may be restored to their original state.6 The mere

‘For particular cases see Great Wheal Polgooth, 53 L. J. (Ch.), 42 (Soli
citor) ; Lydney & Wlgpool Co. v. Bird, 31 Ch. Dlv., 328 (Vendor's Agent) ; 
Cornell v. Hay, L. R. 8 C. P., 328.

* See Lydney, etc., Co. v. Bird, 33 Ch. Dlv., p. 93 ; Whaley Bridge Co. v. 
Green, 5 Q. B. D„ 109.

s New Sombrero Co. v. Erlanger, 5 Ch. Dlv., 73, 112, 118, 123 ; 3 App. 
Cas., 1218 ; Emma Mining Co. v. Grant, 11 Ch. Dlv., 918, 936 ; and see In re 
Hess Manufacturing Co., 23 Can. S. C. R., 644.

«In re Hess Hanufacturlng Co., 23 Can. S. C. R., 644 ; New Sombrero 
Phosphate Co. v. Erlanger, 3 App. Cas., 1218.

» Ibid and Dover’s Case, L. R. 1 Ch. Dlv., 182 ; Albion Steel Co. v. Martin, 
L. R. 1 Ch. Dlv., 580.

cIn re Hess Manufacturing Co., supra; and see Northrup Mining Co. v. 
Dlmock, 27 Nova Scotia, 112.

Defendants entered into a verbal agreement with D to dispose of a gold
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mine, of which they were owners, for the sum of 170,000. D thereupon organ
ized a company to purchase the mine. The persons who associated them
selves with D for this purpose, with the exception of T and I, were led to 
believe that the price to be paid for it was $100,000. T was induced to become 
a member and use his influence to persuade others to do so by the payment 
of a commission. I. learned of the arrangement after becoming a member 
and demanded and received a commission, in consideration of which he 
induced others to take an interest. There was nothing to connect defendants 
with the dealings between D and his associates down to the date of a meeting 
held for the purpose of completing the purchase, when defendants transferred 
the property to a trustee nominated by the purchasers, for the sum of $100,000, 
one-half to be paid in cash at the time, the balance to be paid in instalments 
at dates agreed upon. On the same date defendants paid D the sum of $5,000 
cash and entered into a private agreement with him in writing, by which 
they undertook to pay him the further sum of $25,000 when the last instal
ment of the purchase money was paid. Plaintiffs got possession of the mine 
on the 30th August, 1889, and worked it profitably until December, 1890, when 
a fault in the lead was met, and operations were discontinued. In October, 
1890, the directors received information of the facts, of which they had pre
viously heard rumours, in connection with the purchase. In January, 1891, 
the directors negotiated with one of the defendants for a lease of the mine, 
and, failing to agree on terms, intimated that proceedings would be taken 
to rescind the sale. The bringing of the suit for this purpose was authorized 
in October, 1891, but the suit was not actually commenced until January, 1892.

Held (Ritchie, J., dissenting) : that the delay in commencing proceed
ings was not unreasonable under the circumstances of the case, and did not 
bar the claim of the plaintiffs (and as to delay in bringing action see Beatty 
v. Neelon, 13 Can. 8. C. R., 1).

Per Townshend, J.—The plaintiffs were not bound to act on mere 
rumours, or on information received, until they had good grounds for believ
ing it correct.

Partly on account of the delay in commencing proceedings, the abandon
ment of the mine, the caving in of part of the works, and partly on account 
of the nature of the title from the Crown, under which the property was 
held, it was impossible to restore the defendants to their original position.

Held, that rescision should not be decreed, but that plaintiffs should 
recover the proportionate amounts contributed by them to make up the sum 
of $30,000, received by D and his associates T and I.

Per Ritchie, J.—Under the circumstances, plaintiffs were not entitled to 
rescind the sale, but their claim, if any, was for compensation in damages.

Per McDonald, C. J.—It was incumbent on defendants, in view of the 
facts brought to their knowledge, to have put plaintiffs upon inquiry.

Per Townshend, J.—That D was a partner with his associates in the pur
chase of the mine, and could not obtain the advantage sought by him without 
a full disclosure of the facts.

Also, that what D obtained from defendants was not an option, in the 
usual sense, but an agreement to allow him to retain all that he obtained 
from the sale over and above the price fixed; that the circumstances rebutted 
the idea of a sale to D, and that defendants were responsible for his fraudu
lent act. Northrup Mining Co. v. Dinock, 27 N. S., 112.
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fact, however, that the directors who purchase for the company do 
not constitute an independent board, is not ipso facto a sufficient 
ground for setting aside the contract.1 He must make a full and fair 
disclosure of his interest and position with respect to the property 
which he desires to sell to the company.

If a promotor purchases property for the company from a vendor 
who is to be paid by the company when formed, and by a secret 
agreement with the vendor, a part of the price, when the agreement 
is carried out, comes into the hands of the promotor, that is, a secret 
profit which he cannot retain,2 and if any part of such secret 
profit consists of paid-up shares of the company, issued as part of the 
purchase price of the property, such shares might, in winding-up 
proceedings, be treated, if held by the promotor, as unpaid shares 
upon which he may be made a contributory.8

In a recent English case, a syndicate was formed to purchase 
the property of a company, which was being wound up, and which 
property was subject to debentures and a .mortgage, and to resell it to 
a company to be formed by them, or some other purchaser. Four 
members of the syndicate were appointed trustees to purchase and 
resell the property amd promote the company ; they were also em
powered to purchase, as an interim investment, any debentures of 
the old company. The syndicate bought the mortgage and some of 
the debentures at a figure much below what they realized, and later 
on purchased the property itself. An agreement was then made 
between the syndicate trustees and one Close, as trustee for the in
tended company, by which the vendors agreed to sell the property 
to the proposed company for £40,000 more than they paid for it. It 
was also provided in the agreement that its validity should not be 
impeached on the ground that the vendors as promoters or otherwise 
stood in a fiduciary relation to the company, nor should the vendors 
be required to account for any profits made or to be made by them 
by the purchase of any debentures or other charges on the property. 
Thev articles of the company, when formed, ratified this agreement. 
The four trustees of the syhdicate became the first directors of the 
company. The prospectus made reference to the above agreement

i Per Lindley, M. R., and Collins, J., In Lagunas Nitrate Co. v. Lagunas
Syndicate, C. A. [1899] 2 Ch., 392.

* Hess Manufacturing Co., supra. 3 fbld.
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as to profits by purchase of debentures, etc. The company being in 
course of winding up, the liquidator took proceedings to recover from 
the directors their proportion of the secret profit made on purchase 
of the mortgage and debentures. Held on appeal, reversing Wright, 
J., that the syndicate trustees, having provided for the formation of 
the company, owed it to the company not to make a profit out of it 
without informing it of the fact ; that there was no sufficient dis
closure of the profit, a reference to documents by the inspection of 
which it might be ascertained what profit had been made being insuffi
cient; that the agreement with Close was not binding on the company, 
as the directors who adopted it were not an independent body ; and 
the fact that the company having been kept in the dark could not 
then rescind, was no bar to relief, and that the four were jointly and 
severally liable to replace their proportion of the secret profit.* 1

Supposing, however, all the members of the purchasing com
pany to be aware of the real facts of the case, it appears that the 
want of an independent board will not invalidate the agreement. 
Volenti non fit injuria.2

Numerous devices have been resorted to by promotors to secure 
promotion money at the expense of the company. One of the latest 
and most ingenious of these was an attempt by a director to get pay
ment for services in promoting.3 P. was interested in certain pro
perty that he wished to hand over to a company ; he also had the 
sole right to call for a lease of the S. property. In order to float the 
company he employed the services of A and B and caused the lease 
of the S. property to me made to him and A and B jointly. These 
three agreed to transfer the S. property to the company on receiving 
fully-paid-up shares therein. The company was registered with A 
and B as its first directors. In accordance with a method often now 
adopted in such cases, the articles provided that the directors should 
adopt the above agreement, and that its validity should not be im
peached on the grounds of the directors being interested as vendors 
or promotors, that they should not be liable to account for any benefit

•In re Olympia, Ltd., C. A. [1898] 2 Ch., 153.
1 Palmer Comp., at p. 227, citing Salomon v. Salomon (1897), A. C., 22 ;

Brit. Seamless Paper Box Co., 17 Ch. Div., 467 ; see also Lagunas Nitrate Co. 
v. Langunas Syndicate, C. A. [1899] 2 Ch., 392.

*In re Westmoreland Slate Co., Bland’s Case, 2 The Reports, 509 (Ch. 
App.. 1893).
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received thereunder, and that every member was to he deemed to 
have had notice of the terms of the agreement ; and A and B were 
placed on the register as holders of fully paid shares. Upon the 
winding up of the company, it was held that the insertion of the 
names of A and B as lessees in the lease of S. quarry was a mere 
piece of machinery for enabling them to get payment for their ser
vices in the promotion of the company ; and that B was liable for 
misfeasance in accepting, while director of the company, the shares 
for his services in promoting the company, and for allowing 
the shares to he issued to A, and that he must pay to the liquida
tor the nominal amount of the shares allotted to him and to A. In 
another ease,1 which was an action for damages, a promotor who pro
cured himself to be appointed metal broker to the company on cer
tain terms which were disclosed, also managed to obtain a large sum 
in addition out of the promotion money, which was added to and 
hidden in the price paid by the company for the property it bought. 
He was compelled to refund what he had surreptitiously obtained.

The concealment of the promotor’s profits is sometimes sought 
under the form of exaggerated commission. If the promotor claims 
that he is entitled to a commission, he may fairly retain a trifling 
percentage, but where, under that guise, he retains a large part of 
the purchase money, it would make that an untrue representation 
which might be substantially true if the amount were trifling.2

11. Actions against Promotors by the Company and individual
shareholders.—The company, being the body with whom, by its 
agents, the contracts with promoters are entered into, must usually 
be the body to get them aside,3 and although individual shareholders 
who were parties to ihe fraud jnay be benefited, yet, so far as courts 
of equity are concerned, the mere fact that the punishment cannot be 
apportioned, will not avoid justice being done.4 * *

But the holding in our Supreme Court case of Beatty v. Neelon,8

1 Emma Silver Mine Co. v. Lewis, 4 C. P. D., 396.
* Emma Silver Mining Co. v. Grant, 17 Ch. Dlv., 122 ; Bagnall v. Carlton, 

6 Ch. Dlv., 371.
1 Beatty v. Neelon, 13 Can. 8. C. R., 1 ; New Sombrero Phosphate Co. v. 

Erlander, 5 Ch. Dlv., 73, per Jersel, M.R. Confirmed in H. L. 3 App. Cas., 1218.
4 See New Sombrero Phosphate Co. v. Erlanger, 5 Ch. Dlv., 73, per

Jersel, M.R., and Northoup Mining Co. v. Dlnock, 27 N. Scotia, at p. 158, per
Townshend, J. ; Kerr Fraud and Mistake, p. 390.
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to the effect that individual shareholders in a joint stock company 
cannot bring an action against the promotors for damages caused by 
misrepresentation by the latter as to the prospects of the company 
when formed, the injury, if any, being an injury to the company, not 
to the respective shareholders—cannot be taken as an invariable rule 
on the subject. It has been held in England that if the directors 
have connived with or participated in the fraud, and being in control 
of the machinery of the corporation, refuse to bring the action, a 
court of equity will open its doors to an action by a defrauded share
holder, on behalf of himself and the other shareholders, except the 
defendants, upon his showing that the directors have refused to allow 
the action to be brought in the name of the company.1 And where, 
as in the Province of Quebec, the Courts combine the jurisdictions, 
effect would undoubtedly be given to the remedy. In Nova Scotia 
a shareholder may also sue as trustee for the other shareholders of 
the company.2 3 But if the action be in reality one on behalf of all the 
stockholders of the company, it should in the ordinary course be 
brought in the name of the company ; and when brought in the 
name of a shareholder, to sustain such an action special circumstances 
must be shown,8 for which purpose it will not be sufficient to show 
that the company was under the absolute control of the defendant, 
who induced the subscription to shares by misrepresentations, unless 
clearly indicated that such control existed at the time the action 
commenced.4 If a plaintiff sues alone when he ought to sue on 
behalf of himself and others, an amendment will usually be allowed.5 * *

It would also seem that any one shareholder can maintain an 
action against a company to restrain it from doing an act that is 
illegal or ultra vires.0 Under section 80 of the Dominion Com
panies’ Act, promotors being rendered liable for omission to state 
contracts in the prospectus, it has been held under the corresponding

1 Atwood v. Merryweather, 37 L. J. (Ch.), 35; Knoop v. Boluninck, 23 
Atl. Rep., 118; 31 Amer. Law Register, 142.

’Hlnchens v. Congreve, 4 Russel, 562; approved in Northoup Mining Co. 
v. Dinock. 27 N. 8.. at p. 160, 132; Beck v. Kantowlng, 3 K. & J„ 230.

3 Weatherbee v. Whitney, 30 N. 8. R., 49.
* Ibid.
iIbid, at p. 59. See Lindley Companies, 666; Duckett v. Cover, 6 Ch.

Dtv., 82.
«See Hoole v. Gt. West. Ry., 3 Ch. 262; Russell v. Wakefield Waterworks

Co., 20 Eq., 481; Simpson v. Westminster Palace Hotel Co., 8 H. L. C., 712.
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section of the English Act,1 that when the section is applicable it 
gives to shareholders a remedy against the promotors, etc. personally.3

12. Liability for contracts made before incorporation.—It is now
well established that persons engaged in forming a company are not 
partners.8 The object of the promotors being to form a company, 
which is a sort of partnership with limited liability, it is held that 
persons who hold themselves out as members of such associations do 
not thereby hold themselves out as partners, either with each other 
or with their co-members. And in order that a person engaged with 
others in forming a company may be liable for their acts, he must 
have authorized them to do those acts as his agent, or have ratified 
such acts.4 It has been recently held in the Province of Quebec that 
the signing of the petition for incorporation of a company by the 
provisional directors renders them jointly and severally liable for the 
fees of an attorney employed by the promotor to incorporate the 
company and before the company has, in fact, been incorporated.5

It has also been held in the same Province by the Court of 
Queen’s Bench, confirming the Court of Review, which reversed the 
decision of the Court below, that where defendant caused a pros
pectus to be published of a company to be formed, and on the strength 
of certain representations therein, which were not correct, the plain
tiff entered into a contract for two years for an expedition to the 
Yukon, at a salary of $60 per month, the defendant was responsible 
for the consequences of the representations contained in the pros
pectus, no company having been formed at the time it was issued, as 
therein alleged, nor subsequently incorporated, and defendant was 
liable to plaintiff for his salary.6

•Sect. 38.
iCharlton v. Hay. 31 L. T.. 437; 23 W. R., 129; Tycross v. Grant. 2 C. P. 

Dlv., 469.
• Raynell v. Lewis, 16 M. & W., 617; Wyld v. Hopkins, 15 M. & W., 617; 

Capper, Em parte, 1 Sim. N. S„ 178 ; Hutton v. Thompson, 3 H. L. C., 161 ; 
Bright v. Hutton, 3 H. L. C., 368; Norris v. Cottle, 2 H. L. C„ 647.

<See Lindley Comp., 143. In Quebec held: That an agent who makes a 
contract In behalf of a corporation which has no legal existence, Is personally 
liable to the third party, with whom he contracts. Pearson v. Lighthall, 7 
R. J. Que., S. C., 1896, 201. See also Ellis v. Drummond, 8. C., 1893, 4 Que., 473. 

‘Auger v. Cornellller, R. J. Q. B., 1892, 293.
«Bonhomme v. Bickerdlke, Court of Review. Montreal, November 28th, 

1899. Confirmed by Court of Queen’s Bench, April 18th, 1900 (not yet 
reported).
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13. Preliminary expenses and contracts before formation—Ratifi
cation by Company.—It is a rule, both of the Civil and the Common 
Law, that a person capable of contracting may, by his lawful and 
voluntary act, oblige himself toward another, and sometimes oblige 
another toward him, without the intervention of any contract between 
them.* 1 And a person incapable of contracting may, by the quasi
contract which results from the act of another, be obliged toward 
him.2 In the Province of Quebec there was some doubt as to whether 
a corporation was a person in the above sense, and the question was 
first decided in De Bellefeuille v. Municipality of Mile End3 to the 
effect that a corporation after it was formed was liable for the fees 
of the attorney who secured the charter of incorporation. This case 
was followed by Atwater v. The Importers and Traders Co.,4 * * and 
the very recent case of Burroughs v. Corporation of Lachute,8 all in 
the same sense. The question ,of ratification, it will be noticed, could 
not very well enter into these cases, for the very existence of the 
corporation depended upon the services which had been rendered on 
its behalf.

In England the Courts have held, even where there has been 
no ratification by the corporation, that a corporation should not be 
allowed to use its powers, which it has been enabled to obtain through 
the engagements of its promoters, in disregard of those engagements 
and to the prejudice of the persons with whom those engagements 
were made.8 Companies frequently embody in their Act of Incor
poration, or articles of association, ,an undertaking to pay for the 
expenses incurred in their incorporation, and an action will then lie 
against the company on this express promise.7 If the attempt to 
incorporate the company is abortive, those who jointly signed the 
petition for incorporation will be held jointly and severally liable for

1 Pothier Obligations, 113, 114; Art. 1041, Quebec C. Code; 1 Addison on 
Contracts, 1025.

1 Pothier Obligations, 115 and 128; Art. 1042, Quebec C. Code; 2 Addison 
on Contracts, p. 1030.

' 25 L. C. J., 18. 4 C. R. 1886, 31 L. C. J., 62.
1 8. C. 1894. 6 Que. 393.
“ Edwards v. Grand Junction Ry., 1 M. & Cr., 660. The propriety of this

decision has been questioned and denied more than once in the House of
Lords, yet as regards contracts of the class above treated, It may still be
regarded as unimpeached. See Lindley Comp., 161, and Bedford Rail. Co. v.
Stanley. 2 J. ft H.. 746.

Western Screw Co. v. Cousley, 72 111., 631.
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the attorney’s charges in connection with the drawing up of the 
charter and promoting the bill through the legislature.1 But apart 
from such a ease, no member of an unincorporated company is liable 
to non-members for acts done before he became a member, unless he 
has rendered himself liable for them by some contract between him 
and them.2 And generally speaking, an incorporated company is 
not liable for the acts and engagements of its promotors, unless it is 
made so by its charter, Act of Parliament, or deed of settlement, or 
unless it has become so by what it has done since its formation.3 

Hence a contract, other than the kind above mentioned, entered into 
by a promotor before the incorporation of the company, will be at 
the personal risk of such promotor if the company, after incorpora
tion, repudiates it.4 *

Contracts of promotors which would be ultra vires if entered 
into by the company after its formation, cannot, even if attempted 
to be ratified by the company when formed, bind the latter.6

But apart from equitable grounds already stated, a contract 
entered into or an act done before a company is formed cannot be 
ratified by it in the proper sense of that expression.6 Ratification 
is a technical word and presupposes the existence : 1, of a principal ; 
2, of an agent ; and 3, of some act done by the agent for and on 
behalf of the principal but without his authority.7

1 Auger v. Corneillier, R. J. Q. B., 1892, Que., 293.
* Ltndley Partnership, 201, et teq.
Where parties signed a declaration under R. S. 0. 1887, c. 172, and became 

incorporated for the purpose of carrying on the business of life insurance, 
and were prevented from doing so by the refusal of the Inspector of Insur
ance to issue a license, one of the signers of the declaration, who was com
pelled to pay the debts incurred by him in promoting the company, cannot 
hold the others liable to contribution as partners. Ellis v. Drummond, 1893, 
R. J. Q.. 4 8. C.. 473.

1 Ltndley Comp., 146; and see National Insur. Co. v. Hatton, Q. B. 1879. 
24 L. C. J., 26.

«Irwin v. Lessard, Q. B. 1889, 17 R. L., 689. In this case the leasing of 
premises by a promotor for the purpose of carrying on the business tof the 
Company when incorporated.

Carden v. General Cemetery Co., 6 Bing. N. C., 253. In re Brampton v. 
Longtown Ry. Co., L. R. 10 Ch., 177; Hitchens v. Kilkenny Ry. C„ 9 C.B., 636.

« See Waddell v. The Dominion City Brick Co., 5 Manitoba, 119.
7 Wilson v. Tumman, 6 Man. & Gr., 236; Lindley Comp., 176. See Kelner 

v. Baxter, L. R. 2 C. P., 174; Scott v. Lord Ebury, ibid, 255; Melhado v. Porto 
Alegre Ry. Co., 9 C. P., 503; Spiller v. Paris Skating Rink Co., 7 Ch. Div., 368.
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But a company may by a valid contract entered into by itself 
after its formation become bound to do what others have undertaken 
it shall do when formed. If the contract, although purporting to 
be made by the company and showing an intention to ratify an 
agreement prior to its charter, was nevertheless invalid for informali
ties the company would not be liable thereunder.* 1

Of course the company may impliedly ratify agreements entered 
into by its promotors, in cases where it accepts and retains any benefits 
which accrue to it therefrom as a company, in which case it becomes 
liable, not on the strict theory of contract, but on a principle anala- 
gous to that of estoppel.2

14. Withdrawal of proposed member before formation.—Where 
a number of persons meaning to join in a common undertaking, and 
raise a fund, eventually to be increased, for the purpose of forward
ing that common undertaking, but commencing by deposits, put such 
deposits into the hands of a committee with directions to do certain 
acts ; it is not afterwards competent for any one of them, or for any 
number of them, to withdraw, and say to such committee, “ I, or we, 
think you ought not to go any further with the undertaking.” In 
such a case a single dissenter may insist on the committee proceed
ing, however inexpedient it may appear to do so, and however con-

1 Waddell v. Dominion City Brick Co., 5 Manitoba, 119 (before the full 
Court), and see Allen v. Clark, 65 Barb., 563. Articles of association are a 
contract of the shareholders inter xc, and therefore an outsider cannot base 
an action against the company on any of their provisions (Eley v. Positive 
Assurance Co. (1 Ex. Div., 20 and 88; Howard v. Patent Ivory Co., 38 Ch. Div., 
156; Northumberland Hotel Co., 33, Ch. Div., 16). Save, however, in so far 
as such provisions create a trust for the plaintiff which he can enforce. (See 
Touche v. Metropolitan Ry. Co., 6 Ch., 671; Terrell v. Hutton, 4 H. L. C., 1091).

1 Supra-, and Edwards Grand Junction Ry. Co., 1 Milne & C., 650; Paxton 
Cattle Co. v. First Nat. Bank, 21 Neb., 621; Low v. Ry. Co., 45 N. H., 370; 
Rockford, etc., Ry. Co. v. Sage, 65 111., 328.

Promissory notes, granted by the members of a company before incor
poration, for goods sold and delivered by the plaintiffs, and renewed by notes 
of the company after the completion of the incorporation (the old notes being 
surrendered and given up to the company) were, together with the original 
debt for the goods, novated and paid.

In the absence of fraud, in effecting the exchange of notes as above, the 
shareholders who paid up their stock in full, and caused the fact to be duly 
registered were free from all liability to pay said notes, or the original price 
cf said goods (Brewster v. Chapman, Q. B. 1875, 19 L. C. J., 301).
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trary to the opinions and wishes of the rest.1 The discontinuing 
power originally vested in the committee can be taken away only by 
the power that gave it.2 Hence a subscriber cannot recover back 
his money on the ground that the consideration for his subscription 
has failed, until the formation of the company upon the terms assented 
to by him has been abandoned or has become impracticable.3 Sub
scribers to abortive companies are not liable for .expenses incurred 
in attempting to form them.4 * But deposits when paid to cover pre
liminary expenses are not returnable,6 barring exceptional circum
stances.6

1 Baird v. Ross, 2 Macqueen, 61 (House of Lords). * Ibid.
• See Johnson v. Goslet, 18 C. B., 728; National Bolivian Navigation Co.,

6 App. Cas., 176.
4 Nockells v. Crosley, 3 B. & C., 814; Walstab v. Spottiswoode, 15 M. & W.,

501; Moore v. Garwood, 4 Ex., 681; Mowatt v. Londesborough, 3 E. & B., 307, 
and 4 ibid. ,

6 Garwood v. Ede, 1 Ex., 264; Clements v. Todd, 1 Ex., 268; Jones v. 
Harrison, 2 Ex., 62; Aldham v. Brown. 7 E. & B., 164.

1 Wontner v. Sharp, 4 C. B., 404; Jarrett v. Kennedy, 6 C. B., 319; Mowatt 
v. Lord Londesborough, 3 E. & B., 307; and 4 ibid.
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1. Incorporation by Letters Patent.—All the Canadian Joint 
Stock Companies’ Acts1 except that of the Province of British Colum
bia,2 provide for the incorporation by letters patent of companies 
which may be formed thereunder3 which has the effect of creating the 
persons who petition therefor,4 and such others as thereafter become 
shareholders in the company, a body corporate and politic. The 
letters patent, issued under the Dominion Act by the Governor in

‘ R. 8. C., ch. 119, sec. 3; R. 8. 0., ch. 191, sec. 9; Stat. N. B. 1893, ch. 7, 
sec. 3 ;R. 8. Q., 4696; R. 8. M„ ch. 25, sec. 4; R. 8. N. 8., ch. 79, sec. 3.

* The British Columbia Act, R. 8. B. C., ch. 44 as amended by 61 Vlct., 
ch. 13), provides for incorporation by registration of the memorandum of 
association (secs 9 to 22). This also constitutes the company a body politic 
and corporate.

• That is to say, companies formed for any of the purposes or objects to 
which the legislative authority of the Parliament of Canada or of the Pro
vincial Legislatures extends, except the construction and working of railways 
(or the business of Banking, D). and the issue of paper money or the business 
of Insurance, and the New Brunswick Stat. excepts the management of Trades' 
Unions, friendly societies, building societies or other associations of like 
character.

4 The Ontario Act adds the words, “ Creating and constituting such per
sons and any others who may have become subscribers to the memorandum 
of agreement a body corporate and politic," etc., R. 8. O., ch. 191, sec. 9.
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Council1 form the charter of the company, and, as already stated,2 

such letters patent have all the effects in every respect of a legislative 
charter. Ihe petitioners for letters patent may ask for the embodi
ment therein of any provision which, under the Act authorizing the 
incorporation, might be made by by-law of the company; and such 
provision so embodied cannot, unless provision to the contrary is made 
in the letters patent, be repealed or altered by by-law.3 All powers 
given to the company by the letters patent or supplementary letters 
patent must be exercised subject to the restrictions'and provisions con
tained in the act.4 * The letters patent also recite such of the facts 
contained in the notice and petition for application as to the Governor 
in Council seems expedient.8 Notice of the granting of the letters 
patent is forthwith given by the Secretary of State in the Canada 
Gazette, in the form A mentioned in the schedule of the Act ; and 
thereupon from the date of the letters patent, the persons therein 
named and their successors, arc a body corporate and politic, by the 
name mentioned therein. The company must then forthwith insert 
notice of its incorporation on four separate occasions in at least one 
newspaper in the count}', city or placé where the head office or chief 
agency is established.6 *

The letters patent, whether original or supplementary, will not 
be deemed void or voidable on account of any irregularity in any 
notice prescribed by the Act, or on account of the insufficiency or

Un the Provinces by the Lieutenant-Governor In Council, except In B.C.,
the Registrar of Joint Stock Companies (secs. 20 and 22), and In Quebec the 
Lieutenant-Governor upon favorable report from the Provincial Secretary 
and sec. 4710 regarding supplementary letters patent has been amended to 
that effect, 58 Viet., ch. 37.

3 Supra, p. s.
3 It. S. C., ch. 119, sec. 5 (6), and Provinces likewise, except B. C., which 

allows alteration of memorandum If confirmed by Court, R. S. B. C., ch. 44. 
sec. 21.

<Sec. 23, R. S. C., ch. 119.
4R. S. C., ch. 119, sec. 7; Provinces likewise, except B. C. and Ontario.
rR. S. C., ch. 119, sec. 9; provisions as to notice by the company itself

in newspaper not required by corresponding section of provincial statutes,
R. S. Q., art. 4704; N. B. 1893, ch. 7, sec. 11; R. S. N. S., ch. 79, sec. 9; R. 8. 0., 
ch. 191, sec. 15; R. S. Man., ch. 25, sec. 18; The B. C. Act, R. S. B. C„ ch. 44; 
sec. 20, provides for the publication for four weeks in the British Columbia
flazettc of the Registrar’s Certificate of Incorporation.



INCORPORATION OF COMPANIES. 33

absence of any such notice, or on account of any irregularity in respect 
of any other matter preliminary to the issue thereof.* 1 * *

2. Forfeiture of Charter.—The question may be raised whether 
a company, once incorporated under the Companies’ Acts, can be dis
incorporated, and on what grounds and by what means? In a case 
decided by the House of Lords in 1871,8 the point arose as to the 
regularity of the constitution of a company. All the subscribers to 
the memorandum were foreigners, and there was no intention to carry 
on business in England. Neither of these circumstances affected its 
validity, but the articles of association contained provisions contrary 
to the Companies’ Act. The Court decided that if the company had 
been created, there was no power given by which, through any result 
of a formal application, like an application for scire facias to repeal 
a charter, the company could be got rid of unless by winding up. In 
the case of Glover v. Giles,8 Fry, J., said: “The Court has no power 
to disincorporate a corporate body because the certificate of incorpora
tion has been improperly obtained. In such a case it is for the Crown 
to recall the certificate of incorporation.” But Halsbury, L. C., in the 
case of Salomon v. Salomon & Co., decided by the House of Lords in 
1896, said4: “I do not at all mean to suggest that if it could be 
established that the provision of the statute .... had riot been 
complied with, you could not go behind the certificate of incorporation 
to show that a fraud had been committed upon the officer entrusted 
with the duty of giving the certificate, and that by some proceeding 
in the nature of a scire facias, you could not prove the fact that the 
company had no real legal existence.” This view would seem to har
monize with the enactments of our legislatures. The Dominion Act 
provides5 that the letters patent shall be conclusive proof of every 
matter and thing therein set forth, except in any proceeding by “scire 
facias” or otheru'ise for the purpose of rescinding or annulling the 
same. The Quebec Code of Civil Procedure6 provides that any letters

•R. 8. C., ch. 119, eec. 78; R. 8. Man., ch. 25. sec. 17; N. B. 1893, ch. 7, 
sec. 26; R. 8. N. 8., ch. 79, aec. 76; and see R. S.B. C., ch. 44, secs. 20 and 22. 

* Princess of Reuss v. Bos., L. R. 6 H. L., 176.
i (1881) 18 Ch. Div., 180. * (1897) A. C., at p. 30.
»R. 8. C., ch. 119, sec. 68.
«Art. 1007, and see Banque de Hochelaga v. Murray, 15 App. Cas., 414,

P. C. 1890.

3
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patent granted by the Crown may be declared null or be repealed by 
the Superior Court : 1. When obtained by means of some fraudulent 
suggestion, or when some material fact has been concealed by the 
patentee, or with his knowledge or consent; 2. When they have been 
granted by mistake or in ignorance of some material fact; 3. When 
the patentee* or those claiming under him, have done or omitted to do 
some act, in violation of the terms and conditions upon which such 
letters patent were granted, or for any other reason have forfeited 
their rights and interests in such letters patent. All demands for 
annulling letters patent must be made by an officer of the Crown ;* 
but a writ of scire facias is not necessary to obtain the revocation of 
letters patent.2 A Nova Scotia case has held that the Attorney- 
General may institute proceedings by way of information asking for 
an injunction to restrain a company from making use of the name or 
exercising the powers of the company on the ground that the company 
was never legally organized.8

The Dominion Act4 declares that the charter of the company 
shall be forfeited by non-user during three consecutive years, or if the 
company does not go into actual operation within three years after 
it is granted.

3. Procedure necessary to obtain Letters Patent.—For the issuing 
of all letters patent certain fees are charged,5 and these the Governor-

•Art. 1008. See remarks of commission to amend Code of Procedure, 
4th report. Common v. McArthur, 29 Can. S. C. R.

* Principal Officers of Artillery v. Taylor, 1 L. C. R., 481; Q. B. 1851. Que. 
C. C. P., art. 1009; R. S. C., ch. 119, sec. 83.

8Atty.-General v. Bergen, 29 N. S. R., 135.
«R. 8. C., ch. 119, sec. 83.
8 R. S. C., ch. 119, sec. 84.

FEES PAYABLE FOR INCORPORATION OF COMPANIES.
Order in Council, 11th May, 1897.

(See Canada Gazette, 22nd May, 1897.)
When the proposed capital stock is $1,000,000 or upwards........................... $500
When the proposed capital stock is $500,00 or upwards, and less than

$1,000,000 ...................................................................................................... 300
When the proposed capital stock is $200,000 or upwarus, and less than

$500,000 ........................................................................................................ 250
When the proposed capital stock is $100,000 or upwards, and less than

$200,000 ............................................................................................................................. 200
When the proposed capital stock is more than $40,000, and less than

$100,000 .................................................................................................................... IM
When the proposed capital stock is $40,000, or less than $40,000 ............. 100
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in-Council may, from time to time, establish, alter and regulate. He 
may designate the department or departments through which the issue 
thereof must take place ; and may prescribe the forms of proceeding 
and registration in respect thereof, and all other matters requisite for 
carrying out the objects of the Act. The amount of the fees may be 
varied according to the nature of the company, the amount of the 
capital stock and other particulars as the Govemor-in-Council thinks 
fit. And no steps must be taken in any department towards the issue 
of letters patent, whether original or supplementary, until after all 
fees are duly paid.

Under Order-in-Council of 23rd April, 1892, it was provided 
that petition for letters patent should first be sent to the Secretary of 
State; and they are then, by the officers of his department, forwarded 
to the Department of Justice, where examination is made as to the 
observances or formalities required by the Act, such as the proper 
observances of formalities required by the Act, such as the proper 
insertion of notice in the Canada Gazette, the sufficiency of the affi
davits as to the contents of the petition, the fact that fifty per cent. 
of the capital stock has been subscribed, and ten per cent, thereon duly 
paid up. The petition with the report from the Department of Justice 
is then returned to the Department of the Secretary of State, from 
which it is then sent to the Department of Finance. An officer of 
this Department sees that the powers asked by the company are not 
excessive or objectionable on grounds of public policy under the regu
lations at present prevailing. The report of this officer is submitted 
to the Minister in person. Exception may be taken either to the 
powers which, are sometimes considered excessive ; to the name of 
the .company, which jnay be objectionable on grounds of public 

* policy ; or to the incorporation of any company whose objects, such 
us an illegal combination, might be objected to.

This practice was adopted because a company, which had been 
incorporated with an authorized capital of $100,000, requiring a 
deposit of $500 and subscriptions to $5,000 of stock, almost immedi
ately afterwards applied for supplementary letters patent, increasing 
the capital to $5,000,000, which was alleged to have been for the 
purpose of making a combine in a certain industry. Vide discussion 
in Dominion House of Commons in re Dominion Cotton Mills Com
pany, April 4th, 1892. Hansard, 1892, vol. 1, page 920 et seq.
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4. Who may obtain Letters Patent.—Letters patent will be 
granted, under certain conditions, to any number of persons not less 
than five. The question has arisen, who are “ persons ” within the 
requirements of the Act? It has sometimes happened that among 
the applicants for incorporation, where the number was just sufficient 
to satisfy the requirements of the Act, one of these was an infant or 
minor. In an Ontario Court of Appeal case1 decided in 1886, it was 
held that by reason of the infancy of one of the subscribers, who num
bered five, the company had no legal existence at the time of the regis
tration of their declaration of incorporation, and that no subsequent 
ratification by him after attaining majority could validate his contract- 
But making due allowances for the terms of the statute under which 
the case was decided, it would seem doubtful if, in the light of a recent 
English decision involving the same point,2 the Ontario case could no 
longer be sustained. It is first to be noticed that in all these cases 
and the present Companies’ Act, the letters patent are granted on the 
strength of the representations contained in the petition for incorpora
tion, one of the representations being that the petitioners have each 
subscribed to so much stock,3 and for tips purpose it is to be supposed 
that the Legislature must be taken to have intended that the sub
scription should be such as to create a legal obligation to pay the 
money required. The Ontario Court considered that the five persons 
must therefore be persons capable of binding themselves by contract. 
As a contract by a minor is not void, but merely voidable,4 the English 
Court held for that reason that while the signature is unavoided, it is 
a good signature for the purpose of the Act.5 * * 8

It was also held that on the certificate of incorporation (i.e., the

1 Hamilton Road Co. v. Townsend, 13 O. A. R., 634. This was a road 
company formed under the Act R. S. O. 1877, Ch. 162. %

* In re Laxon & Co. (1892), 3 Ch., 565, but Mr. Palmer, in his work on 
Company Law, seems to consider this case somewhat doubtful. See Palmer,
p. 18.

• R. S. C.. ch. 118, sec. 6 (2).
4 For Quebec see C. Code, Arts 986, 987. And note that by Art. 323 of the

Code a minor engaged in trade is reputed of full age for all acts relating to
sucn trade. Quaere: whether singing a petition for incorporation in a com
pany might be construed into engaging in trade ?

8 In rc Nassau Phosphate Co., 2 Ch. Div., 610, followed. In the Ontario 
case the question as to the signing of a petition of incorporation by a married 
woman was considered, and it was doubted whether the Married Woman's 
Property Act, 47 Viet., ch. 19 (0), would permit of her signature being valid 
for the purpose.
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letters patent) being obtained, the company is validly incorporated, 
and subsequent avoidance of the minor’s contract does not invalidate 
the registration of the company or any intermediate acts affecting the 
rights of third parties. As already stated,1 letters patent under our 
Act are not invalidated on account of any irregularity in respect of 
any matter preliminary to the issue of the letters patent or supple
mentary letters patent; and again, under section 68 of the Act it is 
provided that .except in any proceeding by scire facias or otherwise 
for the purpose of annulling or rescinding the letters patent, they shall 
be conclusive proof of every matter and thing therein set forth. Thus 
if the company is not properly incorporated, the letters patent could 
only tie set aside by a direct action for that purpose.*

Under the English Act,8 it has been held that the certificate of 
incorporation is not conclusive to prevent the objection lieing taken 
that the company was not duly incorporated, on the ground that, in 
fact, less than the required number of persons signed the memoran
dum of association;4 but Mr. Palmer, at p. 34 of his work on Com
pany Law, says of this decision that it may be disregarded as being 
opposed to other decisions both before and since, and cites Lord 
Chelmsford’s remarks in Oakes v. Turquand6 : “ I think that the 
certificate prevents all recurrence to prior matters essential to regis
tration, amongst which is the subscription of the memorandum of 
association by seven persons, and that it is conclusive in this case that 
all previous requisites had been complied with.” Mr. Palmer also 
cites Peel’s case,6 Princess of Reuse v. Bos,7 Salomon v. Salomon.8 
The news expressed in these cases, he says, are and must be authori
tative.

5. Provisions peculiar to certain Provinces as to notice re incor
poration.—In some of the Provinces it is also provided that when a 
notice has been published according to the rules of the Legislative

1 Supra, p. 2. i
«And see per Hagerty, C. J. O., In Hamilton Road Co, v. Townsend, 13
8Companies’ Act 1862, sec. 18; very similar to the Brit. Columbia Act, 
«In re National Debenture and Assets Corporation (1891), 2 Ch., 605, dis- 

Oni. App., at p. 648.
R. S. B. C., ch. 44, sec. 20, and also to the old Brit. Columbia Act, 1890, sec. 7. 
tinguished in re Laxon & Co. (1892), 3 Ch., 656.

'LR.2H.L, at p. 364. «(1867) 2 Ch., 674.
T (1871) L. R. 6 H. L., 176. " (1897) A. C., 22.
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Assembly for an Act incorporating any company, and a Bill has been 
introduced into the Assembly in accordance with such notice, and is 
subsequently thrown out or withdrawn, then in case a petition to the 
Lieutenant-Governor for the incorporation of the company is filed 
with the Provincial Secretary within one month from the day of the 
termination of the Session of the Assembly for which the notice was 
given, the notice may be accepted in lieu of the notice required as 
already stated.1

And in some Provinces the Lieutenant-Governor may dispense 
with the publication of the notice in any case in which the capital of 
the proposed company does not exceed three thousand dollars;2 in 
other Provinces power to make general regulations as to notice is 
vested with Lieutenant-Governor-in-Council.8

6. Application for Letters Patent.—Applicants for letters patent 
under the Dominion Act must give notice of their intention to apply 
for the same by inserting the notice six times consecutively in the 
Canada Gazette.4 This notice must contain :

(a) The proposed corporate name of the company, which shall 
not be that of any other known company, incorporated or unincor
porated, or any name liable to be confounded therewith, or otherwise 
on public grounds objectionable.

(b) The purpose for which incorporation is sought;
(c) The place within Canada which is to be its chief place of 

business ;
(d) The proposed amount of its capital stock—which in the case 

of a loan company, shall not be less than one hundred thousand dollars ;
(e) The number of shares and the amount of each share;
(f) The names in full and the address and calling of each of the 

applicants, with special mention of the names of not more than fifteen 
and not less than three of their number, who are to be the first or 
  f

» N. B. 1893, ch. 7, sec. 6; R. 8. Man., ch. 26, sec. 10.
* N. B. 1893, ch. 7, sec. 7, $6,000, and in such case the petition to the 

Lieutenant-Governor shall state particulars mentioned in sec. 4 in addition to 
those required by sec. 5.

' R. 8. 0., ch. 191, sec. 11.
* Rules of Department of Public Printing and Stationery, Ottawa, 10 July,
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provisional directors of the company and the majority of whom shall 
be residents in Canada.1

‘ In New Brunswick two weeks' notice in the Royal Gazette, by at least 
two consecutive insertions. The capital stock may be not less than |2,000, 
in any case, actually subscribed. No provision as to residence or loan com
panies, and differing as to number of applicants requiring special mention, 
etc. Otherwise the same mutatis mutandis.

In Ontario the notice required is regulated by the Lleutenant-Governor- 
in-Council.

In Manitoba same as Dominion mutatis mutandis, and excluding provisions 
as to residence and loan companies.

In Quebec same as Dominion mutatis mutandis; excluding provisions for 
loan companies, and differing as to number of applicants requiring special 
mention, etc.

In Nova Scotia same as Quebec.
In British Columbia any five or more persons associated for any lawful 

purpose within the scope of the Local Companies' Act may, by subscribing 
their names to a memorandum of association, and otherwise complying with 
the requisitions of the said Act in respect of registration, form an incor
porated company, with or without limited liability. (R. S. B. C., ch. 44, sec. 
9.) The liability of the members may, according to the memorandum, be 
limited either to the amount unpaid on their shares or to such amount as 
they may respectively undertake by the memorandum to contribute to the 
assets of the company in the event of its being wound up. (Sec. 10.) Where 
the liability is limited to the amount unpaid on the shares, the memorandum 
shall contain the following things: (1), The name of the proposed company, 
with the addition of the word “ Limited ” as the last word in such name ; 
(2), The part of the Province in which the registered office of the company 
is proposed to be situate; (3), The objects for which the proposed Company 
is to be established; (4), The time of existence of the proposed company if it 
is intended to secure incorporation for a fixed period; (6), A declaration that 
the liability of the members is limited; (6), The amount of capital with 
which the company proposes to be registered, divided into shares of a certain 
fixed amount.

No subscriber can take less than one share, and each subscriber to the 
memorandum must write opposite to his name the number of shares he 
takes, which he must b <nâ fide hold in his own right. (Sec. 11.) Where by 
the memorandum the liability of the members is limited to what they under
take to contribute to the s-ssets of the company if it is wound up, the mem
orandum shall contain the fallowing things : (1), Same as (1) in sec. 11, with 
the addition of “ by guarantee " after " limited;” (2), Same as (2) in 11; (3), 
Same as (3) in 11; (4), A declaration that each member undertakes to con
tribute to the assets of the company in the event of the same being wound 
up, during the time that he is a member, or within one year afterwards, for 
the payment of the debts and liabilities of the company contracted before the 
time at which he ceases to be a n imber, and of the costs, charges and 
expenses of winding up the company, and for the adjustment of the rights 
of the contributaries amongst themselves, such amount as may be required,
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At any time, not more han one month after the last insertion of 
the notice in the Canada Gazette, the applicants may petition the 
Governor-in-Council, through the Secretary of State, for the issue of 
the letters patent.1

2. Such petition must state the facts set forth in the notice, 
the amount of stock taken by each applicant, the amount paid in upon 
the stock of each applicant, and the manner in which the same has 
been paid in, and is held for the company.

II. The aggregate of the stock so taken must be at least one-half 
of the total amount of the proposed capital stock of the company.

4. The aggregate so paid in thereon must, if the company is not 
a loan company, be at least ten per cent, of the stock so taken; if the 
company is a loan company the aggregate so paid in of the stock so 
taken must be at least ten per cent thereof, and shall not be less than 
one hundred thousand dollars.2

5. (a) Such aggregate must be paid in to the credit of the 
Receiver-General of Canada, and shall be standing at such credit in 
some chartered bank in Canada, and the applicants shall, with their 
petition, produce the deposit receipt for such amount so deposited.

(6) At any time after the signing of letters patent incorporating 
the applicants as a company, the said aggregate, so paid in to the 
credit of the Receiver-General may bo returned to and for the sole 
use of the company, or in case of failure to incorporate, to the appli-

not exceeding a specified amount. (Sec. 12.) Where no limit Is placed on the 
liability of the members, the memorandum must contain the following things : 
(1), The name of the proposed company; (2), Same as (2) In sec. 11; (3), 
Same as (3) In sec. 11. (Sec. 13.) Secs. 14 and 18 deal with the signature 
and effect of the memorandum and articles of association; sec. 16, the regu
lations to be prescribed by the articles of association; secs. 15 and 21, altera
tion of memorandum of association; secs. 19, 20 and 22, registration of mem
orandum. Secs. 56 <i seq. provide for the formation of mining companies 
with specially limited liability on shares.

•Dom. Act, sec. 6. Que. Act, art. 4698, Lieutenant-Governor through 
Provincial Secretary; Manitoba Act, sec. 6, same as Quebec; New Brunswick 
Act, sec. 5, same as Quebec; Nova Scotia Act, sec. 5, same as Quebec; Ontario 
Act, same as Quebec as to petitioning Lieutenant-Governor, R. S. O., ch. 191, 
sec. 10, but notice is regulated by the Lieutenant-Governor-In-Council, ibid, 
sec. 11.

nR. S. C., ch. 119, Is repealed by 62-63 Vlct., ch. 41, so far as regards the 
formation or Incorporation thereafter of any Loan Company, save as to those 
already incorporated under It.
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cants who have paid in or contributed to the same, under regulations 
from time to time made by the Governor-in-Council.

(c) In case the object of the company is one requiring that it 
should own real estate, any portion not exceeding one-half of such 
aggregate may be taken as paid in, if it is bond fide invested in real 
estate suitable to such object, and such real estate is, by a valid and 
sufficient registered deed, duly held by two or more trustees for the 
company, and the applicants shall establish the fact, by oath, affirma
tion or declaration, that such real estate is of the required value over 
and above all encumbrances thereon.1

6. The petition may ask for the embodying in the letters patent 
of any provisions which, under the Act, might be made by by-law of 
the company, and such provision so embodied cannot, unless provision 
to the contrary is made in the letters patent, be subject to repeal or 
alteration by by-law.2 3 4 5 6 7

1 As amended by 61 Vlct., ch. 60, 1898.
*R. 8. C., ch. 119, sec. 6 (2), (3), (4), (6), (6).
N. B. 1893, ch. 7, sec. 5 (2), must also state the amount, if any, paid in 

upon the stock of each applicant.
(3) Same as Dominion.
(4) Must state whether amount of stock taken is paid in cash or by 

transfer of property, or how otherwise, and if by transfer of property, shall 
state briefly the description of property transferred.

(5) In case petition is not signed by all the shareholders whose names 
are proposed to be inserted in the letters patent, it shall be accompanied by 
a memorandum of association, signed by all the persons whose names are to 
be inserted, or by their attorneys duly authorized in writing, and such memo, 
shall contain the particulars required by the next preceding section, and shall 
be in the form A in the schedule to this Act, or as near thereto as circum
stances will admit.

(6) Any payments which shall have been made in cash, on account of the 
stock, must have been paid in to the credit of the company, or of the trustees 
therefor, and must stand at such credit in some chartered bank in the 
Province.

R. 8. Man., ch. 26, sec. 7 (a), same as N.B. (2).
(7) Same as Dominion (6).
7 (6) Petition must also state whether the amount is paid in cash or 

transfer of property or how otherwise.
7 (c) Petition may also ask for the embodying in the letters patent of 

any provision which otherwise under the provisions hereof might be em
bodied in any by-law of the company when incorporated.

Sec. 8, same as N. B., No. (5).
R. 8. Q., art. 4698 (2), same as Dominion (2), except must also state stock 

taken by all other persons therein named.
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(3) Same as Dominion (3).
(4) The aggregate so paid in thereon must be at least ten per cent, 

thereof, or five per cent, of the total capital; unless such total exceed $500,000, 
in which case the aggregate paid in upon such excess must be at least two 
per cent, thereof.

(5) Such aggregate must have been paid in to the credit of the company 
or of trustees therefor, and must be standing at such credit, in some char
tered bank within the Province, unless the object of the company is one 
requiring that it should own real estate, in which case not more than one-half 
thereof may be taken as Invested in real estate suitable to such object, duly 
held by trustees therefor, and being fully of the required value over and 
above all encumbrances thereon.

(6) Same as Manitoba 7 (c).
R. S. N. S., ch. 79, sec. 5 (a), same as Dominion (2), adding " such list 

of shareholders must be sent in with the petition in duplicate.”
(6) Same as Dominion (3).
(c) The aggregate so paid in thereon must be at least ten per cent.
(d) Same as Quebec (5) mulatia mutandis.
Brit. Columbia, see supra, p. 8.
The Ontario Act, R. S. O., ch. 191, differs from the other Provinces, and 

sec. 10 reads as follows: —
(1) The applicants for incorporation, who must be of the full age of 

twenty-one years, may petition the Lieutenant-Governor, through the Pro
vincial Secretary, for the issue of letters patent. The petition of the appli
cants shall show :

(а) The proposed corporate name of the - company with the word 
“ Limited ” as the last word thereof; and such name shall not on any public 
ground be objectionable, and shall not be that of any known company, incor
porated or unincorporated, or of any partnership, or individual, or any name 
under which any known business is being carried on, or so nearly resembling 
the same as to deceive; provided, however, that a subsisting company, or 
partnership, or individual, or the person carrying on such business may 
consent that such name, in whole or in part, be granted to the new company.

(б) The objects, simply stated, for which the company is to be incor
porated.

(c) The place within the Province of Ontario where the head office of the 
company is to be situated, and where its principal books of account and its 
corporation records are to be kept, and to which all communications and 
notices may be addressed.

(d) The amount of capital stock of the company.
(c) The number of shares and the amount of each share.
(/) The name in full, the place of residence and the calling of each of 

the applicants.
(ff) The number, and the names of the applicants, not less than three, 

who are to be the provisional directors of the company. (As amended by 
61 Viet., cap. 19, 1898.)

(2) The petition may be similar to, but in its essential features shall 
comply with, Schedule “ B ” to this Act, and shall be accompanied by a mem
orandum of agreement, executed in duplicate, which may be similar to, but 
which shall in its essential features comply with Schedule “A” to this Act.
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Before the letters patent are issued, the applicants must establish, 
to the satisfaction of the Secretary of State, or of such other officer 
as is charged by the Governor-in-Council to report thereon, the suffi
ciency of their notice and petition, and the truth and sufficiency of 
the facts therein set forth, and that the proposed name is not the name 
of any other known incorporated or unincorporated company; and for 
that purpose the Secretary of State, or such other officer shall take 
and keep of record any requisite evidence in writing, by oath or affirm
ation, or by solemn declaration.1 * * 4 5

7. Corporate Name.—Under our Companies’ Acts the name of a 
company proposed to be incorporated, must not be that of any other 
known company, incorporated or unincorporated, or any name liable 
to be confounded therewith, or otherwise on public grounds objec

ts) In case any amount has been paid in, on shares taken, by transfer 
of property to a trustee, the Provincial Secretary may require such evidence 
as shall be satisfactory to him of such transfer and of the kind, nature and
value of the property and the manner in which, and the person or persona 
or corporate body by whom the property transferred or any other payment,
is held in trust for the company with a view to its incorporation.

(4) Each petitioner shall be the bond fide holder in his own right of the 
share or shares for which he has subscribed in the memorandum of agreement.

(5) The petition may ask for the embodying in the letters patent of any 
provision which, otherwise under this act, might be embodied in any by-law 
of the company when incorporated.

Sections 11 (a) and (d) gives the Lieutenant-Governor-in-Council the 
power to make regulations with respect to the cases in which notice of appli
cation for letters patent or supplementary letters patent must be given, and 
the form and manner of giving the same. Such regulations must be published 
in The Gazette.

1 Dom. Act, sec. 6. Quebec Act, art. 4699, omits provision as to name, 
but has this addition, “ and further that the applicants and more especially 
the provisional directors named are persons of sufficiently reputed means to 
warrant the application.” For the rest the same as Dominion mutatis 
mutandis.

Man. Act, sec. 9, same as Dominion mutatis mutandis, excepting after 
writing ‘‘under oath or otherwise; and he or any justice of the peace or 
person authorized by the ‘ Oaths Act * to take affidavits for use in Manitoba 
may administer every requisite oath.'

R. 8. O., ch. 191, secs. 12 and 13 (1), same as Dominion mutatis mutandis, 
except that for “ notice and petition " read “ memorandum of agreement and 
petition,” the words “ or by solemn declaration ” do not appear, and 13 (2) 
provides for the manner in which proof may be made.

N. B. 1893, ch. 7, sec. 9 (1) (2), same as Dominion mutatis mutandis.
R. 8. N. 8., ch. 79, sec. 6, same as Dominion mutatis mutandis.



44 Canadian company law.

tionable.1 Before the issue of letters patent the applicants must 
establish that the proposed name is not the name of any other known 
company, incorporated or unincorporated.2 *

The Governor-in-Council may give to the company a corporate 
name, different from that proposed by the applicants in their pub
lished notice, if the proposed name is objectionable.8 If it is made 
to appear, to the satisfaction of the Govemor-in-Council, that the 
name of any company (whether given by the ofiginal or by supple
mentary letters patent, or on amalgamation) incorporated under the 
Act, is the same as the name of an existing incorporated or unincor
porated company, or so similar thereto as to be liable to be confounded 
therewith, the Governor-in-Council may direct the issue of supple
mentary letters patent, reciting the former letters and changing the 
name of the company to some other name which shall be set forth in 
the supplementary letters patent.4 *

8. Improper use of name and remedy—The Courts will restrain 
any company which improperly assumes the name of another existing 
company carrying on the same kind of business.6

Every man has the absolute right to use Jiis own name in his own, 
business, even though he may thereby interfere with and injure the 
business of another bearing the same name, provided he does not 
resort to any artifice or contrivance to produce the impression that the 
establishments are identical.6 In the latter case an injunction against 
the use of the name will be granted.7

1 R. 8. C., ch. 119, sec. 4 (a); Provinces likewise.
* 1 bill, sec. 6; Provinces likewise, but Quebec Act does not make special 

mention of this (sec. 4699).
* Ib^d, sec. 8; Provinces likewise. Under the B. C. Act, the Registrar 

may direct the name to be changed. R. 8. B. C., ch. 44, sec. 24, as amended 
by 61 Viet., ch. 13.

* Ibid, sec. 10; Provinces likewise. Under the Ontario Act the objection
able name Is changed by an Order-ln-Councll and not by the Issue of sup
plementary letters patent. R. 8. O., chi 191, sec. <{4. For Manitoba see 
also Act to authorize the changing of names of Incorporated companies, ch. 
23, R. Stat., and sec. 11 of Joint Stock Comp. Act, ch. 25, R. Stat; for B. C., 
see sec. 24, aupra.

* Henriks v. Montagu, 17 Ch. Div., 638; Madam Tussaud & Sons v. Tus- 
saud, 44 Ch. Dlv., 678; National Folding Box & Paper Co. v. National Folding 
Box Co., 13 The Reports, 60.

* Street v. Union Bank of Spain, 30 Ch. Dlv., 156; Day v. Brownrigg, 10 
Ch. Div., 294; Meneely v. Meneely, 62 N. Y., 427; Chas. S. Higgins Co. v. 
Higgins Soap Co., 144 N. Y.. 462.

7 Singer Mfg. Co. v. Charlebois, R. J. Q. 16 S. C., 167.
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But the right of one to use his own name in his own business 
is quite different and distinct from the lending or giving of his name 
to a company with a view of making it similar to that employed by 
other persons in the same kind of business.* 1 *

If a person assigns to a company an existing business heretofore 
carried on by him under his name there would appear to be nothing 
to prevent the company from carrying on business under that name.1 
But a person cannot give to a company the right to use his name which 
is similar to that of another company, where it does not succeed him 
in a business identified by that style.8

9. Examples of use of name restrained.—Where one John Turton 
took his two sons into partnership and styled his firm “ John Turton & 
Sons,” a company doing business in the same town, whose name was 
“ Thos. Turton A Sons, Limited,” failed in securing an injunction, 
there being no evidence that the first-named company imitated the 
trademarks or labels of the other one or attempted to deceive the 
public.4

The Universal Life Assurance Society secured an injunction to 
restrain a proposed company from registering under the name of The 
Universe Life Assurance Association.8

And the National Folding Box A Paper Co. obtained an injunc
tion against the National Folding Box Co.6 Also the Manchester 
Brewery Co., Lim., obtained the same relief against the North 
Cheshire and Manchester Brewery Co., Lim.7 This latter company 
started in the same trade and in the same locality as the funner and 
older company, and the Court held that the practical adoption of its 
name would cause endless confusion.

10. Examples of use of name permitted.—Injunctions to restrain 
the defendants from using the name they had adopted on account of 
its similarity to that of the plaintiffs were refused in the following 
cases: The London Insurance Co. v. The London & Westminster In
surance Corp., Limited ;8 Colonial Life Assurance Co. v. Home <fc 
Colonial Insurance Co.;8 London & County Bank v. Capital and

1 Frank E. de Long v. The de Long Hook & Eye Co., 10 N. Y. Mise., 677.
3 See Tarton v. Tart on. 42 Ch. Div., 128, as noticed In Tussaud v. Tussaud, 

44 Ch. Div., at pp. 687, 688.
1 Tussaud v. Tussaud, 44 Ch. Div., 678.
«Turton v. Turton, 42 Ch. Div., 128.
1 Hendricks v. Montagu, Ch. Div., 638. 813 The Reports, 60.
TL. J. R., Ch. Div., vol. 68, p. 74. *32 L. J. (Ch.), 664. »33 Beav., 648.
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Counties Bank ;* Merchant Banking Co. of London v. Merchants’ 
Joint Stock Bank ;2 * Australian Mortgage Land & Finance Co. v. 
Australian & New Zealand Mortgage Co.8

It has been held by the Privy Council, in the case of a company 
which had gone into liquidation, and whose assets were subsequently, 
acquired by a new company, not, however, adopting the same name, 
but purchasing the good-will, that the new company had no right tq 
restrain an individual from doing business in the, name of the old 
company ,even though the two businesses were alike and conducted in 
the same city.4 *

11. Change or alteration of name.—No statutory alteration of 
the name of the company as above provided will affect its rights or 
obligations;6 and all proceedings may be continued or commenced by 
or against the company under its new name that might have been 
continued or commenced by or against the company under its former 
name.6

12. Word “ Limited ” in name.—The Dominion and Ontario 
Acts require that the company shall keep painted or affixed, its name, 
with the word “ Limited ” after the same, on the outside of every 
office or place in which the business of the company is carried on, in a 
conspicuous position, in letters easily legible, and shall have its name, 
with the said word after it, engraved in legible characters on its seal, 
and mentioned in legible characters in all notices, advertisements and 
other official publications of the company, and in all bills of exchange, 
promissory notes, endorsements, cheques and orders for money or 
goods, purporting to be signed by or on behalf of such company, and 
in all bills of parcels, invoices and receipts of the company.7 The 
Act also provides penalties for non-observance of the foregoing provi-

1 Before Jessel. M. R., 1878; see Buckly Comp., 25.
» 9 Ch. Dtv., 560. 1 W. N. 1880. 6.
4 Montreal Lithographing Co. v. Sabiston, P. C. [1899] A. C., 610, affirming 

Que. Q. B., but for different reasons.
* R. S. C., ch. 119, sec. 11; for Manitoba see R. S. M., ch. 23, secs. 1, 2.
For Ontario see R. 8. O. 1897, ch. 215, sec. 1.
• R. S. C., ch. 119, sec. 12; Provinces likewise.
7 R. S. C., ch. 119, sec. 79; R. 8. O., ch. 191, sec. 23.
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sioiis.* 1 The Ontario Act requires the use of the unabbreviated word 
“ Limited ;”2 and directors will be jointly and severally liable on 
written contracts or undertakings of the company where “ Ltd.” is 
used for “ Limited."3

The word “ Limited ” is no part of the name of a company in
corporated under the Dominion Joint Stock Companies’ Act;4 * but in 
a company incorporated under the British Columbia or Ontario Acts, 
it forms the last word of the name.6

13. Registration to be effected by companies.—All companies 
formed in Quebec must file a declaration, in which must be stated 
the name and head office of the company, together with the name of 
the President, with the Prothonotary of the Superior Court of the 
district, or with the Registrar of the Registration Division,6 the object 
being to enable papers to be served on the company with certainty. 
In default of this the company will be subject to a tine of $400, to be 
recovered by a qui tam action.7 This declaration must also be made 
when the company changes its name or place of business.8 In British 
Columbia registration must be effected with the Registrar of Joint 
Stock Companies,9 likewise any alteration in the memorandum.10

A foreign company having an .agency in Quebec must regis
ter, but not when it only employs an agent there for advertising and

•Dom. Act. sec. 78 (2), (8), (4). Ont. Act, sec. 23 (2), (8), (4), (5). The 
secretary of a limited company was held personally liable on a bill which he 
had accepted on behalf of the company In which the words " Limited ” as 
part of Its name was omitted, the same not having been paid by the company. 
Penrose v. Martyr, E. B. A E., 499; Atkins & Co. v. Wardle. 58 L. J. (Q. B.), 
377. Our Act so provides, sec. 79 (4).

*R. 8. 0., ch. 191, sec. 23.
*lbid, Howell Lithographing Co. v. Brethour, 30 O. R. 204; 19 Can. L.T., 69.
'Waterous Engine Works, Ltd. v. McLean, 2 Man., 279.
i R. S. B. C., ch. 44, sec. 11, ss. 1. See also secs. 86 and 87. R. S. O., ch.

191, sec. 23.
' R. 8. Q., Sec. 4754. 7R. g. Q„ art. 4754 et teq.
"Ibid, sub-article (4). The production of a power of attorney by the

agent of a foreign company filed In the office of the Prothonotary in con
formity with the Federal law (R. 8. C., ch, 124, sec. 15), is not sufficient for
the purpose of the Provincial Acts, 40 Viet., ch. 15, and 45 Viet., ch. 47 (4754
R. 8. Q.), which requires a declaration to be filed and registered in the offices
of the Prothonotary and Registrar, Brown v. Lord, Q. B. 1889, 18 R. L.. 383.

nR. S. B. C., ch. 44. secs. 19 and 84. iR. S. B. C., ch. 44, sec. 22.
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canvassing and who does not make any contracta for the business of 
the company.1

The company must also register in each district in which it 
carries on business,2 * but this has been understood as meaning only 
when it has a branch house or office, or place of business in the district, 
and not when it sells its goods through local agents selling on com
mission.8

The British Columbia Act also requires all extra provincial com
panies carrying on business in that province, to register, this applies 
to such companies doing business there through a broker or other 
agent.4

1 Berlin v. North. Pacific Ry., R. J. Q. 4 8. C., 321, 1893.
iR. 8. Q., sec. 4754.
lArmitage v. Massey Manufacturing Co., 14 R. L., 666.
<R. 8. B. C., ch. 44, sec. 123, as amended by 61 Viet., ch. 13.
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1. Qualification of members of a company—“ One man ” com
panies.—The Dominion Act requires that there shall be at least five 
applicants for incorporation to form a company;* 1 the question then 
arises whether the organization of a company consisting of one sub
stantial person and four mere dummies or nominees of that person 
without any real interest in the company, apart from the ownership 
of one share each, would be a compliance with this section ? It has 
been contended that the law will not allow an individual to adopt the 
machinery of the Act as a protection to his liability while carrying on 
his old business in the same way as when he was a sole trader. This 
is the opinion held by certain lawyers in the United States.2 The 
whole question has recently been discussed in England and pronounced 
upon by the House of Lords in the cases of Broderip v. Salomon8 and 
Salomon v. Salomon & Co.4 In this case (for they are one and the

1 R. 8. C., ch. 119, sec. 3.
* See paper read before the Texas Bar Association by Hon. J. M. Avery, 

reported in 27 Amer. L. Rev., 361 ct scq.
1 (1896) 2 Ch. (C. A.), 323 (reversed on appeal). « (1897) A. C. 22.

4
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same) one Salomon, a sole trader, in order to obtain advantages of 
limited liability, he being perfectly solvent at the time, determined 
to convert bis business into a stock company. He took 20,000 shares 
in the capital, and his wife, sons and daughter took each one. No 
other shares were issued. Vaughan-Williams, J., held that the com
pany Salomon & Co. was a mere alias for Salomon, and, therefore, 
that Salomon was hound to pay the unsecured creditors of the com
pany out of his own pocket, although his shares were fully paid up. 
This decision the Court of Appeal affirmed, but on the ground that 
the whole scheme was a fraud on the Act, and that the legislature 
never intended to allow a company to consist of one substantial person 
and the remaining number required by the Act to consist of mere 
dummies devoid of any real interest. In the opinion of the Court, 
the Act contemplated the incorporation of independent, bond fi(le 
members, associated for the purposes of trade of the number required 
by the Act, the remainder of whom must not be mere puppets of the 
former owner of the business; therefore this Court held a company 
not so constituted an abuse of the Companies’ Act and a mere trustee 
for its principle shareholder, Salomon, who was on winding-up made 
liable for the debts of the company. This view of the requirements 
of the Act was, according to Mr. Palmer, in his work on Company 
Law,1 obviously erroneous and unsound ; and the decision of the Court 
of Appeals was unanimously reversed by the House of Lords in 1896,1 
on the ground that the company was regularly and properly consti
tuted, inasmttch as there were seven members (the English Act 
requires seven members, while the Dominion Act requires but five), 
each of whom held at least one share, and that this was the condition, 
and the sole condition, imposed by the statute; and it declared that 
there was no foundation for the notion that such a company was irre
gular because some or one of the seven members happened to hold a 
relatively small, or relatively large, number of shares, or held them in 
trust for the other member or members.

“ The company attains maturity on its birth. There is no period 
of minority—no interval of incapacity. I cannot understand how a 
body corporate made capable by statute can lose its individuality by 
issuing the bulk of its capital to one person, whether ho be a sub-

’ At p. 247.
' (1897) A. C., 22.
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scriber to the memorandum or not. The company is at law a different 
person altogether from the subscribers to the memorandum.” 1

But the law will not permit the conversion of a business into a 
joint stock company if it be for the purpose of defrauding creditors. 
A merchant in insolvent circumstances formed a joint stock company, 
he and his wife subscribing for all the stock, except a few shares, 
which were allotted to three employees of his, these five forming the 
directors. They then, as directors and shareholders, appointed him 
manager for five years at a salary, and all his assets were assigned to 
the company. It was held that the company was the mere alias and 
agent of the assignor, and the assignment a fraud on his creditors, and 
must be set aside, subject, however, to the rights of the creditors of 
the company.2

2. Illegal application of assets by company.—Although the share
holders of a company may all be members of the promoter’s family, 
and the first directors consist of the promotor and such others as will 
do his bidding under all circumstances, and the articles of association 
or act of incorporation give to the directors the very widest powers of 
management, yet, in the face of all these devices for securing unani
mous consent, the directors cannot vote to one of themselves, even 
with the consent of all the other members of the company, presents 
■made from payments out of capital, or out of money borrowed by the 
company for the purposes of its business for services alleged to have 
been rendered to the company, and if made can be recovered back. 
Nor has such promotor power to dispense with the sanction of the 
company in general meeting to acts which the directors are not 
authorized to do.3 “ A family company .... does not limit 
its trading to the family circle. If it takes the benefit of the Act, it 
is bound by the Act as much as any other company.” 4

A registered company cannot do anything which all its members 
think expedient, and which, apart from the law relating to incor
porated companies, they might lawfully do. An incorporated com-

1 Per Lord McNaughton in Salomon v. Salomon (1897), A. C., at p. 51; and 
see R. S. C„ ch. 119, secs. 3, 68 and 78. Palmer’s Company Law, p. 33 et aeq., 
and cases there cited.

’Rlelle v. Reid, 28 O. R., 497, citing In re Carey [1895], 2 Q. B., 624, and 
distinguishing Salomon v. Salomon, supra.

*In re Q. Newman & Co., 1 Ch. [1895], p. 674,12 The Reports, 228.
«Per Lord McNaughton in Trevor v. Whitworth, 12 App. Cas., 409.
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pany’s assets are its property and nob the property of the shareholders 
for the time being, and if the directors misapply those assets by apply
ing them to purposes for which they cannot lawfully be applied by 
the company itself, the company can make them liable for such mis
application as soon as any one properly sets the company in motion.1 

The system of limiting liability was inaugurated not merely for the 
benefit of the shareholders for the time being in the company, but 
was intended also to provide for the interests of two other very im
portant bodies; in the first place, those who might become shareholders 
in succession to the persons who were shareholders for the time being; 
and secondly, the outside public, and more particularly those who 
might be creditors of companies of this kind.2 *

3. Carrying on business in the name of a company after incorpora
tion, but before complete formation.—The Companies’ Act of British 
Columbia8 does not require that any capital stock should have been 
subscribed as a preliminary to registration, though it does require that 
in a company, the liability of whose members is limited to the amount 
unpaid on their shares, the memorandum of association shall state the 
amount of capital with which the company proposes to be registered, 
divided into shares of a certain fixed amount;4 * * * but once registration is 
achieved the persons who sign the memorandum of association become 
a body politic and corporate in fact and in name.® It has been sought, 
under somewhat similar acts, to evade liability in the carrying on of a 
business by acquiring the certificate of incorporation in the regular 
way, but stopping at that point and making no further efforts to pro
ceed to the proper formation of a company, while all the time trading

1 Ibid. Per Ltndley, L. J. at p. 234 ; this view is measurably near to the 
trust fund doctrine in vogue in the United States. It may be said to be the 
same thing without the name. If the buyer of goods for his sole benefit 
makes the purchase in the name of a corporation (not in good faith) organized
by him and having no real existence, though believed by him to be a valid 
corporation, and gives in payment therefor a promissory note in the name of 
such corporation, the seller may treat the note as void, and recover against
the buyer personally on the original contract for goods sold and delivered
(Montgomery v. Forbes, 148 Mass. 249.) Under our law while the letters
patent would be valid until annulled on Scire facias, yet the same result would 
be arrived at by treating the company as his trustee.

*Per Lord Chancellor Cairns in Ashbury Ry. Co. v. Riche, 7 E., 1 App.
at p. 667.

» R. 8. B. C., ch. 44. * Sec. 11, s.s. 6. 1 Sec. 20.
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as such, and cases have arisen in which persons purporting to act for 
a company, as for example trustees, were subsequently found to be 
using the name of a company which, although incorporated by regis
tration, had not been organized by the election of directors, allotment 
of shares and other formalities required by the Act, and it was held 
that they were personally liable upon these contracts upon the general 
principle that an unauthorized agent, purporting to contract for a 
principal binds himself; not the principal.1 If the company has not 
been legally organized, and its stock not subscribed or paid up, the 
Attorney-General may obtain an injunction restraining those who are 
using its name or exercising its powers.2 * This might also be a ground 
of forfeiture of the charter.8

4. Transfer of private business to company—But a case involving 
the following condition of affairs must be distinguished from the 
above. A sole trader being indebted to a creditor for money advanced 
for the purpose of his business, formed a company to purchase (pur
suant to an agreement between him and the company) the business as 
a going concern. The company was to assume his debts and liabili
ties. He was to be managing director. The memorandum of asso
ciation stated the objects of the company to be, inter alia, “ to mort
gage and generally otherwise deal with any port of the business, 
property or undertaking of the company, to any person or persons, 
for such consideration as the company may think fit.” Under the 
articles the directors had “ power to borrow or raise money by the 
issue of debentures or otherwise, as they may think fit.” One director 
was to be a quorum. Debentures were issued to the creditor of the 
vendor in satisfaction of his debt.

The Court held that such issue was within the powers of the 
directors and was not without consideration; that it was not an im
proper or irregular exercise of their powers in the interests of the 
vendor individually and not of the company; and that it was not a 
fraudulent preference under the Companies’ Act.4

Firms financially embarrassed might derive some benefit from a 
company formation, while the parties who compose the firm and trans-

'See the case of Wechaeiberg v. Flour City Nat. Bank, 24 U. S., App. 308.
2Atty. Gen. v. Bergen, 29 N. S. R., 135.
*Dominion, etc. Co. v. Atty. Gen. of Can., 21 Can. 8. C. R., 72.
<Seligmas v. Prince, Ch. App., 1895, 12 The Reporta, 592.
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fer the greater part of the assets thereof to the new company would 
receive in payment all the stock of the corporation, and become its 
sole stockholders, trustees and officers. If the company were to run 
for two years before the members of the firm assigned, it would appear 
that this period of time would relieve the members of any presump
tion that they intended to defraud their creditors.' Then, in order 
to secure the property sunk in the company, consisting principally of 
real estate, it would appear this could be mortgaged even three days, 
or thereabouts, before the assignment of the members of the firm, 
without its being considered as an intent upon the part of the assignera 
to hinder, delay or defraud their firm creditors.2

But as already stated, if it can be proved that the members of 
an insolvent firm have transferred their stock in trade to a company 
formed by them, for the express purpose of defrauding their creditors, 
the transaction would be fraudulent as to existing creditors, and the 
property so transferred could be taken in execution as that of the 
former firm.8

5. Transfer by one company to another.—Also would it be ultra 
vires for one corporation to transfer all its assets to another, whereby, 
through a mere change of name, an attempt is made to defraud credi
tors, or which would operate a fraud.4 * & *

6. Property of company—“ Trust Fund ” doctrine.—Upon the 
question as to the illegal dissipation by a company of its assets, much 
has been written concerning what is known in the United States as 
the “ Trust Fund doctrine.” This doctrine has been much misunder
stood and misapplied. But when rightly understood it would appear 
to be such an equitable doctrine as would be applied in England or 
any country whose system of law is derived from her. Mr. Justice 
Bradlv of the United States Supreme Court, said® : “ It is contended, 
however, by the appellant that a corporation debtor does'not stand on 
the same footing as an individual debtor; that whilst the latter has

•First Nat. Bank v. Wood, 86 Hun., 491. 'Ibid.
*Rellle v. Reid. 28 O. R.. 497; Booth v. Bunce, 33 N. Y., 139; San Francisco

& North Pac. Ry. Co. v. Bee, 48 Cal., 398. See also Civil Code Que., Arts. 1032

•Blair v. St. Louis, H. & K. Ry. Co., 22 Fed. Rep., 36, 1032, Que. C. Code.
Klraham v. R. R. Co., 102 U. S., at p. 160, Thompson Corp., sec. 650.
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supreme dominion over its own property, a corporation is a mere trus
tee, holding its property for the benefit of its stockholders and credi
tors; and that if it fail to pursue its rights against third persons, whe
ther arising out of fraud or otherwise, it is a breach of trust, and 
creditors may come into equity to compel an enforcement of the cor
porate duty. This, as we understood, is the substance of the position 
taken. We do not concur in this view. It is at war with the notions 
which we derive from the English law with regard to the nature of 
corporate bodies. A corporation is a distinct entity. Its affairs arc 
necessarily managed by officers and agents, it is true ; but, in law, it is 
as distinct a being as an individual is, and is entitled to hold property 
(if not contrary to its charter) as absolutely us an individual can hold it.

This tallies well with the remarks of Lord Justice Lindlcy1 that 
“ an incorporated company’s assets are its projx‘rty, and not the prop
erty of the shareholders for the time being.”

In a recent case the United States Supreme Court has held2 that 
a party may deal with a corporation in respect to its property in the 
same manner as with an individual owner, and with no greater danger 
of being held to have received into his possession property burdened 
with a trust or lien.

The officers of a corporation act in a fiduciary capacity in respect 
of its property in their hands, and may be called to account for fraud 
or sometimes even mere mismanagement in respect thereto; but as 
between itself and its creditors, the corporation is simply a debtor and 
does not hold its property in trust, or subject to a lien in their favor, 
in any other sense than does an individual debtor. Neither the insol
vency of the corporation, nor the execution of an illegal trust deed, 
nor the failure to collect in full all stock subscriptions, nor all toge
ther, would give to the simple contract creditors any lien upon the 
property of the corporation, nor charge any direct trust thereon.3

7. Illegal division of assets among members of company.—Any 
division of the assets of a company among its members which would

1 Supra.
• Hollins v. Brierfleld Goal 4k Iron Co., 160 U. 8., 371 (1893).
* Ibid. The same law is laid down In Lindley on Companies, at p. 278. 

" It must be borne in mind that unsecured creditors of companies, whether 
limited or unlimited, have no lien on their assets and cannot prevent a sale 
or other disposition thereof." (Citing Mills v. Northern Ry. Oo. of Buenos 
Ayres Co., 6 Ch., 621.



56 CANADIAN COMPANY LAW.

not leave enough to pay the creditors of the company, would primâ 
facie be a fraud upon them, and all who had participated in the sums 
so divided, will be held liable therefor upon the winding-up by the 
creditors.1 Even those shareholders may be liable whose shares 
appear upon the list as paid up.2 3 Were it otherwise, it would be easy 
for shareholders to escape liability by posing as owners of nominally 
paid-up shares, but the amount paid on which, by secret agreement 
among themselves, would be refunded out of the capital in the form 
of bonuses. But it would almost appear that there was an indirect 
way of accomplishing the same end without liability. For instance, 
where company A sold its business to company B, and the shareholders 
in company A (who were fully paid up) took in payment shares in 
company B, it was held that this was not a return of capital so as to 
make the shares no longer fully paid.8 But the Lord Chancellor 
remarked in this case, that “ if there had been any colorable contriv
ance for the purpose of withdrawing the property of the company 
from claims to which it might be rendered available, although the 
parties themselves might be bound by their acts, yet the transaction 
might be impeached in favor of creditors.”

8. Sale and purchase of property of insolvent company—Lien—
The mere fact of insolvency does not operate to fasten any specific 
lien upon the property of the company so as to enable general and 
unsecured creditors to reach corporate assets conveyed to a bonà fide 
purchaser unaware of the insolvency.4 * * *

In case of an absolute sale of all the property of an embarrassed 
company, the purchase price, with respect to creditors, will stand as

•Chattanooga, etc. Ry. Co. v. Evans, 31 U. 8. App., 432, 454, 455. See also 
Angus v. Pope, R. J. Q., 6 Q. B., 45.

'■‘Stringer's Case, 4 Ch„ 475 ; Murrough and Chamberlain’s Cases, 16 Sol. 
J., 483; Lord Digby's Case, 18 Sol. J., 184; Ranee's Case, 6 Ch., 104;Haber- 
shon’s Case, 5 Eq., 286; Syke's Case, 13 Eq., 255 ; McDougall v. Jersey Im
perial Hotel Co., 2 H. & M., 528, and see sec. 59 Comp. Act., sec. 38 Comp. 
Clauses Act. and Provincial Acts.

3Cardiff Coal Co. v. Norton, 2 Eq., 558; affirmed, 2 Ch., 405. But this case
Is not one which could be generally followed, It is rather applicable bo the
peculiar circumstances attending it.

«Chattanooga R. R. Co. v. Evans, 31 U. S. App., 432; 1032 et seq. Que. C.
Code.
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a substitute for the property conveyed, and the creditors’ rights may 
be enforced against that price.1

Where a purchaser of company property has no knowledge of 
the insolvency of the company, and there is nothing in the transaction 
calculated to put him on his guard, he will, in most cases, be safe in 
buying, though it appear that the purchase price or a part thereof is 
to be distributed among the stockholders; but where such a purchaser 
has knowledge, not only of the insolvency of the company, but also 
of the fact that the stockholders thereof are to share in the distribu
tion of the purchase price, he will be put upon enquiry and will be 
chargeable with knowledge of the existence of unsecured creditors 
of the company and with participation in the fraudulent application 
of the company’s assets.2

9. Purchase by one company of shares in another.—A company 
cannot, in the absence of express statutory authority become an incor
porator either directly or indirectly through persons acting as its 
agents or trustees. The word “ persons ” used in our acts must be con
strued as persons acting individually and not as representing a cor
poration. It would, under ordinary circumstances, be in violation of 
the charter of an existing company to subscribe for shares in another 
company and assume the resulting liabilities.8 Our Dominion Joint 
Stock Companies’ Act has no express provision to meet the above case, 
but the Joint Stock Companies’ Clauses Act4 which governs com
panies incorporated by special Act, provides that “No company shall 
use any of its funds in the purchase of stock in any other corporation, 
unless in so far as such purchase is specially authorized by the Special 
Act, and also by the Act creating such other corporation.” The 
Ontario Act prohibits this unless the directors have passed a by-law 
authorizing it and which is sanctioned by at least two-thirds of the 
shareholders.8

'Ibid. ; 2 Morawtz Corp., secs. 784, 789, 791; Bank v. Lumber & Manuf. 
Co., 7 Pickle, 12.

* Chattanooga, etc., R. R. Co. v. Evans, supra ; 1032 et seq., Que. C. Code. 
«See Central R. R. Co. v. Pennsylvania R. R. Co., 31 N. J., Eq. 475; Great 

Western Ry. Co. v. Metrop. Ry. Co., 9 Jur. (N. 8.), 562; Ex parte Contract 
Corp., 3 Ch., 105; Ex parte British Natton, etc., Association, 8 Ch. Div., 679; 
Pauly v, Coronado Bench Co., 56 Fed. Rep., 428 : Thompson Corpor., sec. 1102. 

« R. 8. C., ch. 118, sec. 41. »R. 8. 0., ch. 191, sec. 82.
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10. Members of one company may form a new one—Construction 
companies.—But if it is beyond the province of one company to form 
a new company with the same members and using its funds to sub
scribe for the shares therein, yet there would be nothing to prevent 
the individual members of a corporation from forming themselves 
into a new company provided they use their private funds for the 
purpose. Such a proceeding would merely require that a more care
ful scrutiny be made of their dealings with each other, where the inter-' 
ests of outside parties are affected.1

Advantage is now very frequently taken of these proceedings 
to form construction companies, which perform for a corporation what 
the corporation does not wish to do itself. The members of the con
struction company are generally members of the company for which 
the construction is required. A high authority has recently held 
that the fact that the stockholders in two corporations are the same 
persons does not operate to destroy the legal identity of either cor
poration.2 Nor does the fact that one corporation exercises a con
trolling influence over the other, through the ownership of its stock 
or through the identity of stockholders, operate to merge the two 
corporations into one or make either the agent of the other.3

11. Directors making contracts with company__It is a settled
principle that contracts will be viewed with suspicion when made by 
a corporation with the directors themselves, they acting on 
both sides of the bargain,4 and the same principle will apply 
when directors of a company form themselves into another 
company for the express purpose of making contracts with the former. 
Contracts by directors with their company are not void, but only 
voidable, either at the election of the corporation or of third parties 
who have had their security thereby impaired.5 Under our Dominion 
Railway Act,6 directors are prohibited from entering into contracts

1 Davidson v. Mexican Nat. Ry. Co., 58 Fed. Rep., 653.
^Richmond Construction Co. v. Richmond R. R. Co., 31 U. S. App., 704; 

Davidson v. Mexican Nat. Ry. Co., supra; Central Trust Oo. of New York v. 
Bridges, 16 U. 8. App., 115.

»Ibid.
4McGourkey v. Toledo, etc., Ry., 146 U. S., 536.
»/6M. Foster v. Oxford, etc. Ry. Co., 13 C. B., 200; Aberdeen Ry. Co. v. 

Blalkle, 1 Macq., 461 (H. L.); Flanagan v. O. W. Ry., 7 Eq., 116.
«Sec. 67, (Act of 1888); Aberdeen Ry. Co. v. Blaikie, supra.
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other than those specially mentioned, either directly or indirectly, 
with the company they represent. Most of our Companies’ Acts do 
not contain such a clause,* 1 but the English Companies’ Clauses Act 
has a similar provision and its effect upon contracts made in violation 
thereof is the same as at common law.2 If the directors of such a 
company should wish to participate in a contract for the construction 
of the railway upon terms very advantageous to themselves, they 
would merely have to form and become the principal shareholders in 
a joint stock company for the construction of the road. The contract 
entered into by the promoters of the construction company who would 
be the appointees of the railway directors would be practically ratified 
by themselves, and made upon their own terms.

If such a contract is ratified by the company as a whole, who is 
to complain of it ? Companies are often formed in this country for 
the construction of railroads, not as purely commercial undertakings 
and not constructed wholly and chiefly with subscribed capital, but 
chiefly upon the security of government or municipal subsidies or 
both. The subscribed capital being necessarily small, is all taken up 
by the incorporators of the company who constitute themselves 
directors.

Now, if such a company, instead of doing its construction work 
by forming a separate construction company in which its directors 
might be the principal shareholders, should give the contract to a 
railroad contractor upon condition that the contract price should 
include the price of shares transferred by the contractor to some of 
the directors, and a bonus or commission amounting to a large sum 
to one of them, this contract would be ultra vires, at least as regards 
the illegal amount therein included, and could not be ratified by the 
company either by its then directors or by its then shareholders.3 To 
that extent it would be absolutely void.

‘Under the British Columbia Act this is a ground of disqualification of 
a director. R. S. B. C., ch. 44, schedule first, Table A., sec. 57.

1 Foster v. Oxford etc. Ry. Co.; Aberdeen Ry. Co. v. Blalkie, supra. “The 
rules which govern fiduciary relations are equitable rules, unknown to the 
English Courts of common law, consequently in a case determinable by those
equitable rules, the decision of a Court of Common Law. when opposed to 
them, must be disregarded.” Aberdeen Ry. Co. v. Blalkie, supra.

8Charlesbois v. Delap, 26 Can. S. C. R., 221; and see Mann v. Edinburgh 
Northern Tramway Co. (1893), App. Cas., 69.
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But in such a case, although the company cannot ratify the con
tract, yet apart from fraud or collusion, it would appear that it can 
allow judgment to go against it by consent; such judgment is as bind
ing upon the parties as one obtained after a contest, and will not be 
set aside because the transaction was beyond the power of the com
pany.1 The judgment forms a new obligation having a character 
of its own, and the effect must be the same whether the claim sued 
on is ultra vires of not. It is not ultra vires for a company to pay 
the amount of judgment recovered against it.2 *

It would thus appear that while any direct application of moneys 
of the company for a purpose not authorized by the charter is wholly 
ultra vires, and not subject to ratification by the members of the com
pany,8 yet an indirect application thereof could be the subject of rati
fication by the company, provided it were not fraudulent.

12. Powers possessed by companies—Necessary powers—Con
venient powers.—As a general rule for determining what acts are 
within the corporate powers and what are not, it may be stated that 
a corporation possesses not only powers specifically granted in terms 
by its charter, but also such powers as shall be necessary to the exer
cise of the powers so enumerated and given. The unexpressed and 
incidental powers possessed by a corporation are not limited to such 
as are absolutely or indispensably necessary to enable it to exercise 
the powers specifically granted. Whatever incidental powers are 
reasonably necessary to enable it to perform its corporate functions 
are implied from the powers affirmatively granted; but powers merely 
convenient or useful are not implied if they are not essential, having 
in view the nature and object of the corporation.4 * *

Questions similar to these have lately occurred with some fre
quency in the United States and in one recent case the Supreme 
Court of the United States was much divided as to its solution.8 It

1 Ibid.
* Ibid, per King, J., at p. 248, citing Balkis Consol. Co. v. Tomklnson 

[1893], A. C., 407.
"Ashbury Ry. Carriage & Iron Co. v. Riche (H. L. 1876), 7 E. & I., App. 

653; Mann v. Edinburgh Northern Tramway Co. (1893), App. Cas., 69 ; 
Charlebols v. Delap, Supreme Court, 1895, 26 Can. S. C. R., 221.

4 People ex rel. Tiffany v. Campbell, 144 N. Y., 166; and see Charlebols
v. Delap, 26 Can. S. C. R., 221; Ashbury Ry. Co. v. Riche, 7 E. & I. App., 653.

JMcGourkey v. Toledo & Ohio Ry., 146 U. S., 536.
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was agreed by the Court that any arrangement by which directors of 
a corporation become interested adversely to the corporation in con
tracts with it, or organize or take stock in companies or associations 
for the purpose of entering into contracts with the corporation, or 
become parties to any undertaking to secure themselves a share in the 
profits of any transactions to which the corporation is a party, are 
looked upon with suspicion.1 In applying these principles to the 
particular case before the Court, the Chief Justices and Mr. Justice 
Brewer dissented from the opinion of the majority. In its briefest 
form the case was that directors of a railroad company organized them
selves into a kind of “ syndicate,” for the purpose of purchasing or 
leasing rolling stock to equip the road, by means of that kind of con
ditional sale or lease called a “ car trust

To raise money for the construction and equipment of the road, 
they put a mortgage on the road, covering its after acquired property. 
Stating the case roughly, the Court held that the mortgagees had the 
right to impeach the arrangement by which it was sought to give such 
a lien or title to the holders of the “ Car trust certificates ” as would 
prevent the mortgage from attaching to tho rolling stock so procured, 
and that it was fraudulent in law, although possibly not so in fact, as 
to such mortgagees.

13. Carrying on a business after its sale by means of a company 
formation—Legal and equitable title to patent right.—If a person, 
engaged in a special business, sells out that business, and binds himself 
not to carry on a similar one under such conditions as not to be against 
public policy, he cannot, as a means of avoiding this undertaking, 
form a company to carry on such business, when he is the principal 
stockholder and president and business manager;2 * nor could he assi-t 
others to carry on a similar business.8 Such a company will be en
joined from carrying on the business.4 In the Province of Quebec 
an injunction would be granted,5 and this would appear to be the 
remedy at common law.6 The mere fact that a person has contracted

1 Ibid.
1 Beal v. Chase. 31 Mich.. 490.
• Ibid. Beal v. Chase, supra.
4 Parnell v. Dean. 20 Can. L. T., 119.
6 Can. Paint Co. v. Johnson, R. J. Q., 4 8. C., 253; Que. C. C. P., 957 el srq.
«Ibid. Parnell v. Dean, supra.
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to sell a, patent right to one does not affect the title of a corporation 
to whom he actually transfers such patent ; it would only do so where 
the corporation had had notice of the equities of the other party, and 
a decree will be granted the corporation to restrain the other from 
making use of the patent.1

1 Davis etc. Co. v. Davie etc. Co., 20 Fed. Rep., 699.
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1. Requirements of the Companies’ Acts as to capital stock.—
Under the Companies’ Act (D) the notice of application for letters 
patent must state the proposed amount of its capital stock, which, in 
the case of a loan company, must *not be less than one hundred
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thousand dollars.1 * This capital stock is the nominal capital of the 
company and usually represents the amount supposed to be necessary 
to carry on its business with success.

The notice must also state the number of shares into which the 
capital is to be divided, and the amount of each share.3 In the Acts 
incorporating companies by letters patent the petition must shew the 
amount paid in upon the stock of each applicant, and the manner in 
which it has been paid in, and how it is held for the company.8 It is 
also, under most of the Statutes, required as a condition precedent 
to the granting of the letters patent that the aggregate of the stock so 
taken shall be at least the one-half of the total amount of the proposed 
capital stock of the company, and that the aggregate paid in thereon 
must be at least ten per cent.4 * * * The exceptions are the Provinces of 
Ontario, Manitoba and British Columbia, but in regard to the 
Provinces of Ontario and Manitoba at least there is always the safe
guard that the petition must be approved by the respective Lieutenant- 
Governors. The British Columbia Act has no requirements as to the 
amount of capital to be subscribed or paid in; but the memorandum 
of association of a company limited by shares must state the amount 
of capital with which the company proposes to be registered, divided

1 R. S. C., ch. 119, sec. 4 (rf) ; The Provincial Acts do not contain the pro
vision relating to Loan Companies.

In New Brunswick the capital stock must not be less in any case than 
$2000, actually subscribed. (56 Vic., c. 7, sec. 4 (</). In the other provinces no 
statutory limitation.

1 R. S. C., ch. 119, sec. 4 (c). Say for instance, capital $100,000, divided 
into 1000 shares of $100 each.

* R. S. C., ch. 199, sec. 5 (2). The New Brunswick Act requires that if 
the amount is paid in by transfer of property, the petition must contain a 
brief description of the property so transferred. Sec. 5 (4).

An Act incorporating the N. W. Transit Co., enacted that.it should not 
be lawful for the company to proceed with their operatibns under the Act 
until £50,000 of the capital stock should have been subscribed, and ten per 
cent, paid thereon subsequently, and before such subscription or payment, a 
proposition was1 made by one C. to certain stockholders that C. should sell 
his steam vessel to the company for £5,000, and that the steamer should be 
taken as payment of ten per cent, 'on the £50,000. This was acceded to and 
carried out in compliance with a resolution of the company.

Held, an evasion of the Statute, and the company were restrained from 
proceeding with their operations until the conditions of the statute had been 
complied with. (Howland v. McNab, 8 Grant’s Ch., 47.) •

* But the New Brunswick Act has no provision as to the amount paid in 
on the stock so taken, but it has another provision that the capital shall not 
be less than $2000, actually subscribed; 56 Vic., ch. 7, s. 4 (d).
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into shares of a certain fixed amount.1 When the memorandum of 
association is delivered to the Registrar of Joint Stock Companies, 
the latter shall retain and register it,2 and once registered the incor
poration is complete.3

2. Amount of capital required to be subscribed, apart from the 
Acts, to justify a company in starting business.—We have already 
touched upon a case where it was sought to do business under Acts 
similar to that of British Columbia without the company having been 
properly organized by the subscription and allotment of shares, so that 
the promotors might avoid liability as holders of unpaid shares.4 * 
Where no provision is made in the statute as to the amount of capital 
required to be subscribed before commencing operations and none is 
stated in the charter,—it is competent for a company to commence 
business before the whole amount of the nominal capital has been sub
scribed and all the shares allotted.6 It would appear to be difficult 
to state just what amount is necessary to justify the company in pro
ceeding to business and to prevent subscribers from having an excuse 
for not paying calls. The question to be decided is whether the sub
scription of the shareholder seeking relief has been obtained by fraud 
and misrepresentation as to the company’s capital. Subscribers know, 
however, that when the “capital ” of a company about to be formed or 
just formed, is spoken of, the nominal capital is meant, and not the 
amount of cash in the company’s treasury. In estimating the resources 
of the company, however, the basis is the subscribed capital as it is 
assumed that this will be available as required for the business of the 
company. It would only be necessary, therefore, that the subscribed 
capital should be commensurate with the requirements of the business 
for which the company has been formed.

It has been held that a company is not entitled to commence 
business with a capital wholly inadequate; and when only 900 out 
of 25,000 shares had been allotted—the first issue being fixed at 
12,500 shares—an allottee of 200 shares was entitled to the return of 
his deposit, and the removal of his name from the register.6

• R. 8. B. O., ch. 44. sec.'11 (6). 1 Ibid. Sec. 18.
3 Ibid. Sec. 20. * Supra, ch. 4, p. 4.
4 McDougall v. Jersey Hotel Oo., 2 H. & M., 528.
6 Elder v. New Zealand Land Co., 30 L. T., 285, and see Lyon's case. 35

Ueav., 646; Hawkins' case, 2'K. & J., 253.
5
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3. Capital a trust fund for creditors.—But the insufficiency of a 
subscribed capital is a question in which outsiders are even more inter
ested than the members of a company. The capital becomes a fund 
to which creditors must look for the satisfaction of /debts. It is a 
substitute for an individual liability, and constitutes a trust fund for 
the benefit of creditors.1 In an English case2 where a company was 
advertised as having a capital consisting of 30,000 shares of £1 each 
to be paid up in full, and professing therefore to have a capital of 
£30,000, the parties connected with it thought fit to proceed as coal- 
merchants with an actually subscribed capital of £2,238, of which 
not much more than £2,000 had been really paid up. Vice-Chan
cellor Malins used the following language: “ Now, whether in the 
process of winding-up I shall bo able to find the means of making the 
four gentlemen whose names appear in this list as directors of this 
company pay Mr. Webb, their clerk, in full, as well as these coal mer
chant?, the present applicants, to whom the company became indebted 
under circumstances which, I think, fell little short of fraud, 1 know 
not; but this I know, that I will try very hard to do so. 1 think if 
a captain, a major and two others will commence business, calling 
themselves a company with limited liability, clearly with an intention 
of not paying their debts, it is very much fo be regretted if the law 
doco not possess some means of making them pay. Some time since, 
in a somewhat similar case, a major applied to me personally in Cham
bers to be allowed his claim for salary due at the rate of £1,000 a 
year as manager of a company which had been carried on with only 
one-fifth of its nominal capital, and I then laid down the rule, which 
I shall always adhere to, not only that I would never allow remunera
tion to persons in that position, but that I would, if possible, make 
them pay themselves, and that is my fixed determination.”

4. Provision that business shall not be commenced till a certain 
amount is subscribed—Acquiescence on part of shareholder.—So far as
the shareholders are concerned, they can and should protect them
selves by a provision in the subscription form, the charter or the 
articles of association that until a certain amount of capital has been

1 Wechselberg v. Flour City Nat. Bank, 24 U. S. App., 308: Harris v. The 
Dry Dock Co., 7 'Grant’s Ch., 450; and see Phillips v. Royal Niagara Hotel 
Oo., 25 Grant’s Ch., 358.

*In re Imperial Steam & Household Coal Co., 37 Law Journal (Ch), 517.
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bonâ fide subscribed for, business shall not be commenced. Such a 
provision is valid between the shareholders,1 and it has been held to bo 
good as against third parties.2 It would be binding on all parties, 
because it forms one of the conditions of the subscribers’ contract with 
the company.

Anything amounting to acquiescence or laches on the part of the 
shareholder would prevent him from objecting to the insufficiency of 
subscribed capital.3 But if nothing in the contract of subscription 
nor the general act requires that a certain amount shall be subscribed 
before commencing business, it would be no defence to an action for 
a call that a small or even an insignificant amount of the shares have 
been taken up.4 * If there is no such restriction which prevents the 
incorporation, the company so soon as duly incorporated has power 
under the Act to make calls.

5. Conditional or voidable subscriptions not to be counted till 
paid in.—Conditional subscriptions, the condition to which has not yet 
been performed, by the company, are clearly not to be counted for 
the purpose of affording protection to shareholders and creditors;6 
nor are those of married women, minors or persons of unsound mind,6 
unless actually paid in ; nor those of insolvents, unless at the time of 
subscribing they were apparently able to pay the subscription,7 and 
it has been so held in regard to subscriptions payable by their tenus 
in labor or materials or contract work.8 The decision in each case 
would turn upon an interpretation of the terms of the agreement with 
the shareholders.

1 North Stafford Steel Co. v. Ward., L. R. 3, Ex. 172. See also Dominion 
etc. Co. v. Atty.-Gen. of Can., 21 Can. S. C. R., 72; No. Sydney Mining etc. Co. 
v. Greener, 31 N. S. R.. 41.

* Pierce v. Jersey Waterworks Co., L. R. 5, Ex. 209.
* Sharpley v. Louth Ry. Co., 2 Ch. Div., 663 ; Rooper v. East Norfolk 

Tramway Co.. W. N„ 1874, 172, 178.
4 Ornamental Pyrographic Co. v. Brown, 2 H. & C., 63; McDougall v. 

Jersey Hotel Co., 2 H. & M., 528; Lyon’s case, 35 Beav., 646.
* Troy & G. R. R. v. Newton, 74 Mass, 596; Oskaloosa Agrl. Works v. 

Parkhurst, 54 Iowa, 357; Cabot & W. S. B. v. Chaplin. 60 Mass., 50.
* Phillips v. Covington & Cln. Bridge Oo., 2 Metu. (Ky.), 219.
T Lewey’s Island R. Co. v. Bolton, 48 Maine, 451; Salem M. D. Corpora

tion v. Ropes, 26 Mass., 187.
8 New York H. & N. R. R. Co. v. Hunt, 39 Conn., 75; Troy G. R. R. Co. 

v. Newton. 74 Mass., 596; Oldtown Lincoln Ry. Co. v. Veazle, 39 Maine, 571.
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6. Meaning of term “capital stock,”—nominal, issued, and paid up 
capital—Borrowing on security of capital.—Before entering upon the 
questions affecting the capital stock of companies it may be well to 
consider the meaning of the term “ capital stock ” as used in our Com
panies’ Acts. The word “capital” may have three modifications, viz : 
1st, nominal capital; 2nd, issued capital; 3rd, paid-up capital.

The nominal capital is a stated sum which the incorporators agree 
will be the utmost limit apparently necessary for the proper carrying 
out of the object of the company. It is the amount authorized to bo 
issued under the tenus of the incorporation, and the directors are 
empowered to receive subscriptions to that amount. For the purpose 
of obtaining these subscriptions, the nominal capital is divided into 
shares, but which, strictly speaking, arc not shares at all at this stage; 
they arc merely a power to issue shares. But inasmuch as the shares 
go into effect as such at the moment of issue, they .may be dealt with 
and sold by those having the power to issue them in the same manner 
as if they were things in existence. It is not an uncommon thing for 
a company to consider that when it ha. a power of issuing capital, it 
has a right to treat it as capital. But a company has no right to treat 
its uncalled-up capital as part of its funds and property, nor to use the 
same as security in borrowing money. The expression “capital not 
called up” has beeu interpreted to mean not only shares issued on 
which all the calls had not been made, but also shares which had not 
been issued. In one case the company was specially authorized by 
its incorporation to use capital not paid up as security.1 The com
pany may, however, agree by contract to issue its unissued stock in 
such a way that the creditor will receive the proceeds, and to this 
extent it may be considered as a security.

So far as creditors arc concerned, their security is in the issued 
capital stock which has not been paid up, and in the proceeds of the 
paid-up shares which have produced the cash capital of the company.*

1 English Channel Steamship Co. v. Rolt, 17 Ch. Dlv., 715.
2 Per Lord Halsbury in Ooregum Gold Mining Co. v. Roper, 1892, App. 

Cas., at p. 133. In the same case His Lordship said “what is the nature of an
agreement to take a share in a limited company ?......... It is an agreement
to become liable to pay to the company the amount for which the share has 
been created. That agreement is one which the company itself has no
authority to alter or qualify, and I am therefore of opinion that............the
company were prohibited.........from doing that which is compendiously
described as issuing shares at a discount.”
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But in many cases, probably in most, a company does not issue the 
whole of its authorized capital. In this event it determines upon a 
certain issue of shares of its capital stock or secures as large a sub
scription as is sufficient in its estimation for the present needs of the 
company. This when subscribed and allotted is “ issued capital,” 
and the balance “ unissued capital.” Whatever is paid up on this 
issued capital from time to time constitutes the “ paid-up capital.”

7. Holders of shares constitute company.—The holders of the 
issued shares constitute the company, and are the real owners of the 
whole concern. The company is considered the owner of the unissued 
shares,1 * although not strictly so, for a whole body cannot be a member 
of itself.*

8. Issue of shares at a discount, legality and effect of.—Three of
our Companies’ Acts, viz. : the Dominion,3 New Brunswick,4 * and 
Manitoba3 Acts, as well as the Railway Act,6 contain a provision relat
ing to the allotment and sale of the unissued stock of companies, which 
has given rise to considerable confusion and difficulty. Their pro
visions are all, in effect, the same as the Dominion Act, which says : 
“ No by-law for the issue, allotment or sale of any portion of the 
unissued stock at any greater discount or at any less premium than that 
which has been previously authorized at a general meeting . . .
shall be valid or acted upon until the same has been continued at a 
general meeting.” The Manitoba Act does not contain the word 
“ unissued ” before the word “ stock,” but it most probably contem
plates unissued stock, as it deals with the sale of such by the company.7

The question whether a company incorporated under our general 
acts can issue or sell any part of its unissued stock at a discount gives 
irise to much difficulty, and has not yet in this country, been squarely 
pronounced upon by the Courts. To “ issue shares at a discount ” 
means to issue shares as fully paid up upon which any less amount 
than the nominal value thereof has been paid. In England it is pretty 
well settled that a company cannot issue its shares at a discount under 
the Acts of 1862 and 1867, and the liability of the member continues

1 York & Midland Ry. Co. v. Hudson, 16 Beavan, 485; so all unpaid calls, 
see Webb v. W'hifïln, L. R. 5, H. L., 711; Morris’ case, 7 Ch., 200; and sec. 35,
(2) Dominion Act; R. S. C. ch. 119. * 1 Morawetz, sec. 288.

3R- 8. C., ch. 119, sec. 35 (2). «N. B., 56 V., ch. 7, sec. 37.
1 R. 8. M., ch. 25, sec. 30 (ft), (7). « 1888, ch. 29, sec. 83 (d).
'The Quebec Mining Companies’ Act, 03 Vic. (Q.), cap. 33, expressly pro

vides for the issue of shares under par.



CANADIAN COMPANY LAW.70

as long as anything remains unpaid on his shares.1 The English Acts, 
however, a *e different from ours in this respect. Sec. 7 of the Act of 
18fi2 declares the liability of members to be limited to the amount 
unpaid on their shares, or to such amount as, by the memorandum of 
association, they undertake to contribute on a winding up. Our Act 
contains no such provision respecting the classes of companies to be 
registered, though it declares their liability to be limited to the amount 
unpaid on their shares.2 3 4 * The English Acts further contain no pro
vision similar to the proviso of sec. 35 of the Dominion Act above 
cited; so while English decisions under these Acts may be of assist
ance in interpreting our Companies’ Acts, they cannot be taken as 
definite authorities.8

Has a company incorporated by letters patent under the 
Dominion Companies’ Act power to issue any of its shares at a dis
count, and if so, what would be the position of the holder of such 
shares? In sanctioning the principle of limited liability, the legis
lature has been careful to secure that the limited capital should be 
a reality, not a sham,* and there is nothing in our Acts which can be 
held to authorize the directors of a company to destroy its capital 
stock, and thereby nullify the checks and guards which the legisla
ture has wisely provided in order to the protection of the public 
interest.6 But sometimes it is necessary to obtain fresh capital to 
save a company from financial embarrassment, and when new stock 
is put on the market, the public will only purchase at a price below 
the par value. Would the issue in such a case be valid? There is 
nothing in the Companies’ Act which gives the right, in so many 
words, to companies to issue their stock for a price below its nominal 
value. Section 35 states when a by-law by directors to issue stock 
at a discount will not be legal; the question is, will a by-law to issue 
stock at a rate of discount previously authorized by the shareholders, 
or at a rate below that previously authorized if confirmed at a general

1 In re Railway Time Tables Pub. Co. [1895], 1 ch., 255; Ooregum Gold
Mining Co. v. Roper [1892], A. C., 125; Palmer Comp., p. 78; Walsh v. N. W. 
Electric Co., per Bain, J., 11 Man., L. R„ at p. 649.

3 R. S. ch. 119, sec. 64.
1 Walsh v. N. W. Electric Co. supra, per Killam, J., at p. 641 and per 

Bain, J., at p. 649.
4 Palmer Comp., p. 78.
• Per Sedgewick, J., in Walsh v. N. W. Electric Co., 29 Can. S. C. R., at

p. 48; see also Georgian Bay etc. Canal Co., 29, O. R., 358.
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meeting, be ultra vires of the company ? The question has been 
indirectly touched upon by our Courts recently in the case of Walsh 
v. The N. W. Electric Co.1 The directors of a company incorpor
ated by letters patent under the Manitoba Joint Stock Companies’ 
Act2 passed a resolution that all the unsubscribed capital stock of the 
company should be handed over to two trustees, who were also direc
tors, as fully paid up and no l-assessable, to be disposed of as they 
might see fit, in order that an agreement with certain persons who 
were said to have advanced money to the company might be carried 
out; and accordingly they directed the issue of 900 shares to these 
two trustees as fully paid up. No such agreement, as that set forth 
in the resolution was ever even contemplated, nor was any money 
advanced. At a meeting of the shareholders subsequently held, 
this resolution was confirmed and incorporated in the by-laws of the 
company. The directors then issued a certificate to the effect that 
the two trustees were entitled to 900 shares fully paid up and non
assessable and transferable in the books of the company in person or 
by attorney on surrender of the certificate. Before the issue of this 
certificate, the company had contracted with the Edison Company 
for certain patents in consideration of which, besides a certain sum 
in cash, the company agreed to deliver to the Edison Company 200 
fully paid-up shares, agreeing at the same time that the remaining 
000 shares should be issued only after full payment in cash. At a 
meeting of directors a few months later, the board ratified the allot
ment by the tnistees of portions of this dtock to various persons at 
different prices per share, and on different terms of payment, includ
ing 160 shares to the wife of one of them at a discount of 80 per cent. ; 
and certificates for fully paid-up shares were duly issued to them. 
On the shareholders becoming aware of these facts, and the company 
being financially embarrassed, calls were made on these persons for 
the difference between what they had paid and the par value of the 
shares. All complied except Mrs. Walsh, wife of one of the said 
trustees, and who held 160 shares. Her stock was then declared for
feited. Action was then brought by her to have the com
pany’s register amended to show her the holder of the said

1 29 Can. S. C. R. 33, reversing Q. B. Man., 11 Man. L. R., 629.
' R. 8. M„ ch. 26.
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stock, or to recover from the company the price she had paid 
for the same. The case was tried before Taylor, C.J., who dis
missed plaintiff’s claim. On appeal to the Manitoba Queen’s B( nch, 
this judgment was unanimously reversed, the Court holding that the 
company had power to issue shares at a discount; that the directors 
vere given extensive powers in the management and the making of 
contracts for the company;1 that directors might allot shares as by 
by-law or otherwise they might ordain;2 that they had no power to 
allot such stock at a greater discount than that which had been 
previously authorized by the shareholders,3 but that this restriction 
only limited the power of directors when the shareholders had actu
ally fixed a price for the shares; thal it merely enabled the share
holders to limit the powers of the directors if they saw tit to do so.4 * * 
the Court, therefore, decided that the directors if acting bond fide, 
had power to issue the shares at a discount, and that the company 
could affirm or repudiate the action of the directors as it chose.® 
Further, even the counsel for the company did not contend that the 
issue at a discount was ultra vires of the company, but urged “ the 
statute means that no shares shall be issued at a discount, unless pre
viously authorized or afterwards ratified.” 0 In the Supreme Court7 
the decision of the Queen’s Bench was reversed bv the majority of 
the Court;8 but on the ground: 1. That the directors had no power 
to make such allotment without the sanction of a general meeting of 
the shareholders; 2. That the by-law and resolutions of the directors, 
operating unequally towards a certain class of shareholders and being 
fraudulent with regard to the Edison Company, were ultra vires of 
the company. On the question of the right of such a company to 
issue stock at a discount, the Court did not pronounce, though Sedge- 
wick, J., in delivering the judgment for the majority, seemed to 
doubt the power of the company to do this. He said, after quoting

1 Sec. 30. R. S. M., ch. 25, similar to sec. 35, R. S. C., ch. 119.
1 Sec. 33, R. S. M.. ch. 25. similar to sec. 26. R. S.C.. ch. 119.
1 Sec. 30 (6), R. 8. M„ ch. 25 similar to sec. 35 (2), R. S. C., ch. 119.
4 At pp. 644 and 645, 11 Man. L. R.
8 Sec. at pp. 646 and 648 and 649. Ibid.
• Sec. at p. 637. Ibid.
1 29 Can. S. C. R., 33.
• Taschereau, J., dissenting, considered the reasoning of Klllam, J., of 

the Man. Q. B. unanswerable.
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the above cited clause1 ; “ This proviso doubtless gives rise to some 
difficulty, and at first sight would seem to lead to the conclusion that 
the legislature did suppose that the company might sell its stock at a 
discount without special authorization, and enacted this particular 
clause under the impression that such was the law. There is no 
other provision in the statute indicating this intention except as may 
be inferred from the ] tower of allotment- But the word “ allotment ” 
has no connection whatever with the amount to be paid for stock, 
but only with the number of shares which may be issued to this or 
that individual aîtogether irrespective of the consideration to be paid 
for it. So that there being no conveyance of direct power to the 
directors, the proviso must refer either to cases where possibly the 
letters patent themselves give authority to issue stock below par (on 
the legality of which I do not express an opinion), or to cases where 
the company incorporated under the General Act may have had 
special power conferred upon it by Special Act, or it may possibly 
refer to cases where before issue of stock a general meeting had deter
mined upon the amount below par at which the stock should be sold, 
and the proviso limits the power of the directors to issue below that 
amount except under the specified conditions. But whatever the 
draftsman of this clause or the legislature which passed it had in 
view, I am perfectly satisfied that it cannot be held to authorize the 
directors of a company to destroy its capital stock, as they have here 
to some extent attempted to do, and thereby nullify the checks and 
guards which the legislature has wisely provided in order to the pro
tection of the public interest.” 2 Again, the same Judge says :— 
“ Whether this transfer to the directors and their wives at eighty 
per cent, below par was legal or not, it was especially flagititious 
because of the existence of the agreement between the appellant 
company and the Edison Company.” 3

It should be pointed out, however, that too much importance must 
not be attached to the dicta of the judges of the Manitoba Queen’s 
Bench in regard to the issue of shares at a discount under the 
Dominion Companies’ Act, for the reason that the conclusion of these 
judges that the decisions under the English Companies’ Acts do not 
apply to cases arising under the Manitoba Act, and that the latter

' Similar to sec. 35 (2). R. S. C., ch. 119.
* At p. 48. * * At p. 44.
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Act permitted the issue at a discount, was partly based on the fact 
that it contains no provision similar to sec. 25 of the English Act of 
1867.* 1 Whereas sec. 27 of the Dominion Act. to the effect that 
every share shall he deemed to have been issued and to be held subject 
to the payment of the whole amount thereof in cash, unless otherwise 
agreed upon by a contract in writing which is to be filed with the 
Secretary of State at or before the issue of such shares, is virtually 
the same as sec. 25 of the English Act, substituting “ Secretary of 
State” for ‘‘Registrar of Joint Stock Companies.” Possibly had a simi
lar clause been in the Manitoba Act, the conclusion of the judges of 
the Queen’s Bench would have been different.

In an Ontario case2 a company’s act of incorporation contained a 
provision similar to section 35 of the Dominion Companies’ Act. The 
directors passed a resolution that “ the holders of the original stock 
in the company shall be allowed a discount thereon of eighty per 
cent.” The directors’ proceedings were subsequently confirmed by 
the company, and the original stock declared by it to be paid up. 
McLennan, J.A., said3 : “ The only authority for allowing a dis
count on the original capital is section 12 (similar to section 35 of 
the Dominion Act). This section, no doubt, if not expressly, at all 
events by implication, authorizes the allotment or sale of stock at a 
discount, but what was done here was neither an allotment nor a sale. 
The shares referred to had been allotted or sold long before at par, 
and not at a discount; and the several shareholders were liable to pay 
the whole of the amount still remaining unpaid whenever called upon 
so to do; and the by-law in question was in effect an extinguishment 
without any value or consideration of eighty per cent, of the com
pany’s capital.” And Osler, J.A., remarked4 : “It (sec. 12 of this 
company’s charter) seems to me a most unfortunate and ill-advised 
permission in any case. Whether it is sufficiently wide to authorize 
the original subscription for and issue of shares at a discount need 
not be considered. That, however, is the very utmost of the authority 
which it confers.” The Acts under which this company was incor
porated contained similar provisions to the Manitoba Act, but no pro
vision similar to sec. 27 of the Dominion Act-

1 11 Man. L. R., at p. 642.
1 In rc Ontario Express etc. Co., 21 Ont. A. R., 646.
' At p. 661. « At p. 658.
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The above cases would seem to lead to the conclusion that com
panies incorporated under the Manitoba and similar Acts containing 
no provision like sec. 27 of the Dominion Act, can dispose of unissued 
stock at a discount if the by-law is sanctioned or approved of by the 
company; and the directors and company act bona fide in the interests 
of the company and without partiality. Where, however, companies 
arc incorporated under Acts containing a clause similar to sec. 27 of 
the Dominion Act, such as the New Brunswick,1 Nova Scotia,2 and 
British Columbia3 Acts, it would seem, in spite of such a proviso as 
is contained in sec. 35 of the Dominion Act,4 * to be beyond the powers 
of the company to issue its shares at a discount.

The American view as expressed by Thompson, is that unless the 
governing statute otherwise provides, the general rule is that shares 
of corporate stock can only be issued by a corporation in the first 
instance at their full value; and any scheme by which they arc to be 
issued at a percentage of their par value is ultra vires.6 This author 
declares that he states with great confidence that the general principle 
is that the corporation itself has no power to dispose of its unissued 
shares in the first instance at less than par value, unless empowered 
to do so by statute either in express terms or by necessary implication.6

This view would doubtless have much weight with our Courts; and 
the positive enactment of sec. 27 of the Dominion Act, that the shares 
are deemed to be held subject to the payment of the whole amount 
thereof is stronger than the implied permission which sec. 35 at first 
sight appears to give.

But though it should be held illegal for the company to issue its 
shares at a discount, and thereby impair its capital, while the com
pany were a going concern ; may it not, if it find itself financially 
embarrassed, to save itself from impending ruin, issue and sell its 
stock for the highest price it can obtain, even though that price be 
below the nominal value ? This question was discussed and decided

' 56 V., ch. 7. sec. 38.
* R. 8. N. 8.. ch. 72, sec. 82.
• R. S. B. C., ch. 44, sec. 60.
4 British Columbia Act requires contract to be filed with Registrar Ibid.

Ibid.
6 Thompson Corp., sec. 1562, and authorities there cited.

Ibid. Sec. 1664.
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some years ago by the United States Supreme Court.1 It is impor
tant to note that this case was reasoned out on general principles and 
was based upon a statute providing in effect all that can he claimed 
for our statutes as to the protection of the rights of creditors. This 
statute provided that nothing in the Act conferring corporate fran
chises, or permitting the organization of corporations, “ shall exempt 
the stockholders of any corporation from individual liability to the 
amount of the unpaid instalments on stock owned by them.” It must 
be remembered that the Act of incorporation gave no permission to 
issue shaies at a discount. Mr. Justice Brown said2 inter alia : 
“ The case, then resolves itself into the question whether an 
active corporation, or, as it is called in some cases, a ‘ going con
cern,’ finding its original capital impaired by loss or misfortune, may 
not, for the purpose of recuperating itself and providing new condi
tions for the successful prosecution of its business, issue new stock, 

1 put it upon the market, and sell it for the best price that can be 
obtained. The question has never been directly raised before in this 
Court, and we are not, consequently, embarrassed by any previous 
decisions on the point ... To say that a corporation may not, 
under the circumstances above indicated, put its stock upon the mar
ket, and sell it to the highest bidder, is practically to declare that a 
corporation can never increase its capital by a sale of shares, if the 
original stock has fallen below par. The wholesome doctrine, so 
many times enforced by this Court, that the capital stock of an insol
vent corporation is a trust fund for the payment of its debts, rests 
upon the idea that the creditors have a right to rely upon the fact 
that the subscribers to such stock have put into the treasury of the 
corporation in some form, the amount represented by it, but it does not 
follow that every creditor has a right to trace each share of stock 
issued by such corporation, and enquire whether its holder, or the 
person of whom he purchased, has paid its par value for it. It fre
quently liappens'that corporations, as well as individuals, find it neces
sary to increase their capital in order to raise mor.ey to prosecute 
their business successfully, and one of the most frequent methods 
resorted to is that of issuing new shares of stock and putting them 
upon the market for the best price that can be obtained; and, so long

1 Handley v. Stutz, U. S. Supreme Court, 1891, 139, ü. S., 417 ; see also 
Clarke v. Beever, 139 U. S., 96; Fogg v. Blair, 139 U. S., 118.

'At p. 429 et 8eq.
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as the transaction is bona fide, and not a mere cover for watering the 
stock, and the consideration obtained represents the actual value of 
such stock, the Courts have shown no disposition to disturb it. Of 
course, no one would take stock so issued at a greater price than the 
original stock could be purchased for, and hence the ability to nego
tiate the stock and to raise the money must depend upon the fact 
whether the purchaser shall or shall not be called upon to respond 
for its par value. While, rs before observed, the precise question lias 
never been raised in this Court, there are numerous decisions to the 
effect that the general rule that holders of stock, in favor of creditors, 
must respond for its par value, is subject to exceptions where the 
transaction is not a mere cover for an illegal increase.” The learned 
Judge then goes on to cite a number of authorities.

In England the House of Lords in 1892, in the case of Ooregum 
Gold Mining Co. of India v. Roper,1 considered this phase of the 
question. It was not disputed in this case by the Judges that fresh 
capital was absolutely necessary to save the company from ruin, and 
that this was obtained on the very best tenus possible. The shares 
were sold at what could be got for them, and the company became 
ultimately very prosperous. The Court, however, held that in view 
of the Companies’ Acts of 18(12 and 1867, the issue was beyond the 
powers of the company.

This view of the law seems more in accord with the jurisprudence 
of our own Supreme Courts than that of the United States Supreme 
Court, and this is exemplified by the case of McCraken v. McIntyre.2 
A company was incorporated by Letters Patent, issued under 27 A 28 
Vic., ch. 23. This Act contained no provisions similar to either sec. 
27 or 35 (latter part) of the present Dominion Act; but it enacted 
that “ each shareholder, until the irhole amount of his stock has been 
paid up, shall be individually liable to the creditors of the company, 
to an amount equal to that not paid up thereon,” etc. In this respect 
it was nearly identical with sec. 55 of the Dominion Act. About a 
year after the company went into operation, additional funds were 
required to carry on the business. The directors decided to allot the 
unsubscribed portion of the stock to the shareholders at the rate of 
sixty per cent, of the nominal value of the shares, and this was 
approved by the shareholders. The shares were not worth any more

* (1892) A. C„ 125. 1 Can. S. C. R„ 479.
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than this,1 the company needed the money to enable it to carry on 
business, and all the Courts which dealt with the case, found the 
allotment to have been a measure adopted without any taint of a 
fraudulent object, but in perfect honesty and in good faith.2 The 
Supreme Court expressed the opinion that the allotment was “ beyond 
all question ultra vires of the company, illegal and void, as being in 
effect a reduction of the share capital.3

With regard to the position of a holder of shares issued at a dis
count, many things must be considered.

When the shares have been legally issued, that is, when the com
pany has power to issue them at a discount as fully paid up, and all 
necessary formalities have been complied with, it is submitted that 
the holder must be treated as though the nominal amount thereof 
had actually been paid in, and he will not be liable for the unpaid 
portion either to creditors of the company or to other shareholders 
upon a winding-up; to hold otherwise would be to hold that the shares 
were not issued at a discount at all, but merely with a condition of 
deferred payment for the balance.

When the issue at a discount as fully paid-up is ultra vires of the 
company.—If at the time of the allotment at a discount, the company 
possessed considerable assets over and above liabilities, an Ontario 
case4 has decided that a holder of such shares is not liable as a con
tributory, and creditors could not complain. If, however, the com
pany should not be too strong financially the shareholder’s position 
must be considered in relation to (1) the other shareholders, and (2) 
c reditors of the company. As regards the position of the shareholder

1 At p. 519, 539. * Per Strong, J., at p. 519.
8 Ibid, and see remarks of Richards, C. J. and Ritchie, J.
4 A joint stock limited liability company, being indebted in a small 

amount, which was afterwards paid off, and having at the time assets worth 
more than double the amount of its issued stock and all other liabilities, 
allotted a number of its shares to its shareholders, at a discount. Subsequent
ly the company was freshly incorporated with the shares so issued treated 
as fully paid up, and afterwards falling into difficulties, was put into liquida
tion under R. S. C., ch. 129. The master decided that as the subscribed stock 
was fully represented by assets with a considerable surplus, creditors could 
not complain and that these shareholders were not liable as contributories. 
On appeal, Robertson, J„ upheld the master’s decision. Re Owen Sound Dry 
Dock Co., 21 Ont. R., 349, distinguishing in re Ry. Time Tables Pub. Co., ex 
parte Sandy’s, 42, ch. 98; in re Almada and Tirito Co., 38, ch. D.. 415; and in 
re Addleston Linoleum Co., 37, ch. D., 191; but see remarks re this case at p. 
20A post.
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towards the rest of the company :—If the other shareholders them
selves, with full knowledge of all the circumstances authorize the 
allotment as fully paid-up at a discount, they will be bound by their 
act, which amounts to a contract between the subscriber and the 
company, and will be estopped from pleading their own unlawful 
proceeding ;* but if the directors only have issued them, without 
being authorized by the shareholders, no proper contract has been 
made, and the holder will be liable towards the company,2 and 
especially if undue favoritism has been shown.3

As regards the position of the holder of discount shares illegally 
issued as fully paid-up, towards creditors of the company.—The 
general rule is declared by sec. 55 of the Dominion Act to be that, 
until the whole amount of his shares has been paid up, he shall be 
liable to the creditors of the company to an amount equal to that 
not paid up thereon; but much depends, before this rule can be said 
to apply, on whether the purchaser for value knew that the shares 
had not originally been fully paid for.

If the purchaser of such shares obtain them under the represen
tation that they are fully paid-up, such being the purport of the cer
tificate, and has no means of ascertaining the contrary, he will not 
be liable to the creditors of the company, especially if he has paid 
the real value thereof. This has been decided by the Supreme Court 
in 1877.4 In this case the company was incorporated under 27-28 
Vic., ch. 23. This Act contained no provisions like either secs. 27 or 
35 (latter part) of the Dominion Act; the question arises if a section 
similar to 27, which declares that every share shall be deemed to have 
been issued and to be held subject to the payment of the whole 
amount thereof had been in the Act under which this company was 
incorporated, would this have caused the Court to come to a different 
conclusion, and hold the owner of such shares liable to creditors in 
spite of the fact that the holder was acting in good faith and without 
notice?

1 Bloomenthal v. Ford, [1897] A. C., 156; Welton v. Safferey, [1897] A. C., 
299; McCracken v. McIntyre, 1 Can. 8. C. R.. at pp. 520, 521, 531, 508; see also 
remarks of Sedgewlck, J., In Walsh v. N. W. Electric Co., 29 Can. S. C. R., at
p. 50, 51; Fraser River Mining Co. v. Gallagher, 5 B. C. L. A., at p. 93, citing 
Ooregum case (1892), A. C„ 125; and In re Pioneer etc. Syndicate, 3 Rep., 265. 
Re Owen Sound etc. Co., 21 Ont. Rep., at p. 351.

* Walsh v. N. W. Electric Co., supra; Welton v. Safferey, supra.1 Ibid.
4 McCracken v. McIntyre, 1 Can. S. C. R., 479.
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The section under which the creditor claimed,1 however, declared 
that “ each shareholder until the whole amount of his stock has been 
paid up, shall be individually liable to the creditors of the company 
to an amount equal to that not paid up thereon.” 2 so that for the 
purpose of fixing the holder’s liability toward creditors, this section 
seems just as insistent that the nominal amount shall be paid as does 
anything in the present Companies’ Act. It is probable, therefore, 
that this ease would still be followed by our Courts. This is also 
the American view.8

It may now be taken as well settled law in England that where 
shares are issued by the company as fully paid up, and this is stated 
in the certificate, the holder of these shares who acquires them in 
good faith, and acts upon the representations of the company, cannot 
subsequently be held liable, even where, as a matter of fact, the shares 
have not been fully paid up. This doctrine is clearly laid down in 
Bloomenthal v Ford,4 decided in the House of Lords in 1897. In 
this case Ilalsbury, L.C., said5 : “ It appears to me that the company 
who obtained his (the shareholder’s) money upon the distinct repre
sentation that what they were about to give him were fully paid-up 
shares, obtained it by a misrepresentation of a fact which he had a 
right to believe and act upon; and in my view he did believe and 
did act upon, and parted with his money upon the belief that he had 
got that security. My Lords, it appears to me that it is hopeless to 
contend that after a representation made by a company for the pur
pose of inducing a man to act upon it by parting with his money, it 
is competent for them to turn round and say, 1 you should have 
enquired.’ ”

In this case the company had issued to the defendant what pur
ported to be fully paid-up shares as security for a loan of money, and 
upon the liquidation of the company, it was sought to hold him liable 
as a contributory. This case was decided on the English doctrine of 
estoppel, and would, no doubt, be followed by our Courts.

It would seem, therefore, to be a question of fact, in each case, 
where shares stated to be fully paid-up are not »o in reality, whether 
the holder of these shares can or cannot escape liability.

' 27-28 Vic., ch. 23, eec. 5 (27). 
• Thompson Corp., sec. 1680.

* R. 8. C„ ch. 119, sec. 66.
4 (1897) A. C., 166. 1 At p. 161.
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It has been held in an Ontario case1 before cited2 that if the com
pany has considerable assets over and above all liabilities at the time 
of the issue, creditors cannot complain if the shares are issued at a 
discount, not being misled in any way. This case apparently lays 
down the doctrine that if the company has a surplus of assets^ they 
may issue shares at a discount to an amount equivalent to the surplus, 
or in other words, may pay a share dividend. This is directly con
trary to the terms of the Quebec Act,3 and a careful analysis of this 
case shows that the conclusions arrived at in this particular case 
might be justified on other grounds than those so broadly stated by 
the reporter. It is to be noted that while the company was per
fectly solvent, it was reincorporated, and all the assets transferred to 
the new company, in which the shares were issued to the original 
shareholders as fully paid-up. The point really was as to whether 
these new shares had been properly paid up, and this could hardly be 
said to depend upon whether the shares in the original company were 
issued at a discount or not. It would seem, therefore, that this case 
must be accepted with great caution as laying down the principle 
that shares may be issued at a discount.

9. Payment of shares : by cash or otherwise.—Section 27 of 
the Dominion Companies’ Act and the corresponding section of the 
New Brunswick4 and the Nova Scotia Acts,5 provide that “ Every 
share in the company shall, subject to the provisions of sub-section 
five of section 5 of the Act, be deemed to have been issued and to be 
held subject to the payment of the whole amount thereof in cash, 
unless the same has otherwise been agreed upon or determined by a 
contract duly made in writing and filed with the Secretary of State 
at or before the issue of such shares-” The English Act of 1867 
and the British Columbia Act6 contain a section which is identical, 
substituting the word “ Registrar ” for “ Secretary of State,”7 and it 
was laid down by Lord Halsbury in the Ooregum case8 that this sec
tion simply provides that payment otherwise than in cash, under 
certain prescribed conditions, may be payment. The whole amount, 
however, is to be paid. “ There is nothing in the section which jus-

1 Re Owen Sound Dry Dock Co., 21 0. R., 349. * Supra, p. 74.
• R. S. Q., sec. 4722. 4 Sec. 38, 56 Vic., ch. 7.
» Sec. 82, R. S. N. 8., ch. 79. « R. S. B. C.. ch. 44, sec. 60.
7 Sec. 25. * Supra, p. 70.

6
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tifies the notion that that which the statute required to be paid in 
cash, subject to qualification of a mode of payment, should not be 
paid at all.” A registered contract under this section does not exempt 
the shares from being paid in full ; the section only regulates the 
mode of payment.1 And it has been recently held by Mr. Justice 
Vaughan Williams2 * that if a contract is registered under this section 
and the consideration stated in such contract is illusory, or if it per
mits an obvious money measure to be made, showing that discount 
was allowed, or showing that shares were openly issued at a discount, 
the allottee will not be relieved from paying up the balance of the 
cash value of the shares.

When the contract required by the above section to be filed in 
the office of the Secretary of State has been filed too late or has not 
been filed at all, the holder of shares issued under this contract would 
not in all cases be liable. To make him so, it would have to be shewn 
that he either was aware of this omission or had not acted on the com
pany’s representation in such a way as to sustain the plea of estoppel.8

It is now well settled that where shares may be paid for in prop
erty, in the absence of fraud, the Court will not enquire into the 
value of that which is taken by the company in payment instead of 
money.4 * If fraud is alleged by the liquidator it must be proved in 
a formal action to rescind.6 *

Whatever be the consideration for which the shares are alloted, 
it must appear on the face of the contract filed;6 which must purport

1 Per Lindley, L. J., In re Addleston Linoleum Oo. (1887), 37 C. D., 205; 
Palmer Comp. Law, p. 78.,

2 In re The Theatrical Trust (Ltd.), 13, The Reports, 462, (Ch., 1895).
s Palmer's Comp. Precedents, 458; Burklnshaw v. Nicholls, 3 A. C., 1016;

Barrow’s case, 14 C. Dlv., 445; re Vulcan Iron Works, W. N. (1885), 120; Par- 
bury’s case, (1896), 1 Ch. 100; Bloomenthal v. Ford, (1897), App. Cas., 156.

* Lindley Comp., 5th Edit., p. 785; Burklnshaw v. Nicholls, 3 App. Cas.,
1004.

1 In re Hess Manufacturing Co., 23 Can. S. C. R., 644; and see In re The 
Theatrical Trust Co., 13 The Reports, 462.

“Crickmer’s case, 10 Ch., 614 ; Kharascoma Syndicate, (1897), 2 Ch. 1, 
Palmer Oomp. Law, 79. This writer considers that a subsidiary contract 
fairly disclosing the consideration may be filed and will be sufllclent. The 
contrary view was held In re Maynard’s, Ltd. (1898), 1 Ch., 615; but this case 
was dissented from and not followed In Frost & Co. (1898), 2 Ch., 666; which 
latter case was affirmed In appeal, C. A. [1899], W. N., 83; [1899], 2 Ch., 207; 
also In re Jackson & Co. [1899], 1 Ch., 348.
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to bind the company and not merely the promotors inter se.* 1 The 
articles of association are not a contract in writing to satisfy the sec
tion,2 a contract made before the incorporation of the company with a 
trustee for it will, if adopted by the company, be valid.3

In the year 1897 the Court of Appeals in England decided in re 
Kharaskhoma Exploring Syndicate (2 Ch., 451), that the true inter
pretation of sec- 25 of the English Act, which corresponds to see. 27 
of our Act, was that the contract, under which shares were issued as 
fully paid-up otherwise than for cash, must necessarily be registered 
before the memorandum of association was filed with the Registrar. 
There was a very general misunderstanding of these sections. In 
the case of companies incorporated under the Canadian Companies’ 
Act, it was usual after the charter issued to hold a meeting of provi
sional directors, and at that meeting to allot the stock, treating the 
applicants for incorporation in the same way as other subscribers for 
shares. Before the certificates issued, the contract was passed and 
duly filed in the office of the Secretary of State; and after that the 
shares were issued and almost invariably accepted as fully paid-up. 
In the above case, however, the decision implied that the stock was 
issued to the applicant for incorporation as soon as the letters patent 
were granted. As a consequence of this no contract registered sub
sequent to the issue of the letters patent would be a compliance with 
the requirements of section 27.

In England an Act was at once passed (The Companies’ Act of 
1898) which provided in effect that when an insufficient contract had 
been registered or when a contract had been registered too late, but in 
good faith, and shares which had been treated as fully paid-up were 
found to be improperly paid up, the holder of the shares or the com
pany might apply to the Court or a Judge in Chambers for relief, 
and an order might be made directing that a new contract be regis
tered or in certain cases a memorandum of association approved by 
the Court or Judge; and that such registration would protect the 
shareholder from any further liability. This was made operative 
even when the company was being wound up.

The attention of the Dominion Government has been called to

1 Hartley’s case, 10 Ch., 157; Palmer Comp., 79.
1 Smith v. Brown, (1896), A. C., 614.
1 Pritchard’s case, (1893), L. R., 8 Ch., 956; Farmstone’s case, 20 Eq., 524;

Palmer Comp., 79.



84 CANADIAN COMPANY LAW.

this Imperial Act and to the fact that such a remedial Act is neces
sary for the protection of a number of shareholders in good faith in 
Canada, and it is hoped that legislation will be introduced similar to 
the English Companies’ Act of 1898.

The Ontario Act and the Manitoba Act have no provision cor
responding to sec. 27 of the Dominion Act. Lord Justice Lindley 
in his book on Company Law1 has the following passage :—“ Previ
ously to the above enactment it had been decided, and where the sta
tute in question (that requiring in England an agreement in writing 
when payment is otherwise than in cash) does not apply, it may be 
taken as settled, that shares may be fully paid-up not only in money 
but in money’s worth; and shares which are bond fide given as paid-up 
in payment of property transferred to the company or of services ren
dered to it, or of other claims against it, must, on the winding-up of 
a company, be treated as paid-up shares.” This view has been fol
lowed by our Supreme Court in a recent case based upon the Ontario 
Companies’ Act.2

• 5th Ed., p. 786.
’'In re Hess Manufacturing Co., supra, p. 82.
The filed contract recited that by a prfor agreement of a certain date be

tween the vendor and a trustee for the company, the vendor agreed to sell 
and the company to purchase “certain leasehold messuages, shops, and 
premises," and “all the good will of the several businesses carried on by the 
vendor in the same respective premises, together with all the machinery, 
plant, horses and carts, fixtures and fittings, used in connection with the 
several businesses.” It also recited the incorporation of the company, and 
that, by an agreement made between the trustee and the company, 
it was provided that the purchase money should be paid by allotment 
to the vendor of a specified number of fully paid up shares, and payment of 
a specified amount in cash. The contract then witnessed that it was agreed 
that the company should file “this agreement and should allot to the vendor 
a specified number of fully paid up shares. Neither of the recited agreements 
was filed. Held, that the contract which had been filed determined, within 
the meaning of sec. 25, of the Imp. Act of 1867,—sec. 27, Dominion Act—that 
payment for the shares allotted to the vendor was to be otherwise than in 
cash, and sufficiently stated the nature of the consideration for the issue of 
the shares. In re 8. Frost & Co., C. A. (1899), W. N., 83; [1899], 2 Ch., 207, 
confirming Romer, J. [1898], 2 Ch., 556, and dissenting from In re Maynard’s 
[1898], 1 Ch., 676.

On December 12th, a written agreement was made providing that a com
pany should allot to the vendors of a certain property, 22,600 fully paid up 
shares, and 2/7,493 shares upon each of which four-fifths of their nominal 
value should be deemed to have been paid as mentioned in a prior agreement 
dated December 6th. On December 19th, another agreement was made which
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This question presents considerable difficulty in regard to the 
Quebec Act. This Act is, in fact, quite unique in its strict provisions 
relating to the watering of stock and other forms of fictitious capi
talization of stock. Section 4722 provides that the capital of all joint 
stock companies shall consist of that portion of the amount authorized 
by the charter, which shall have been bond fide subscribed for and 
allotted, and shall be paid in cash. The amount of paid-up capital 
must be published annually in a report to the shareholders of the com
pany. The property accounts must represent only the amount of the 
actual bond fide outlay necessary for the undertaking. The balance 
of the section prohibits the watering of stock and every form of ficti
tious capitalization of stock.

The shares must be paid in cash, says the statute. It has been 
held in a Quebec case, by the Privy Council, affirming the decisions 
of the Courts below,1 that where there is no fraud or simulation and

provided that in consideration of the vendors giving the company immediate 
possession of the property, "more particularly mentioned and referred to in 
an agreement dated December 6th,” the company should allot to them 22,600 
fully paid shares in the company. Both the contracts of December 12th and 
December 19th were filed with the Registrar,—the first on December 13th, 
and the second on December 28th. Held, that the filed contract of December 
19th was a sufficient compliance with sec. 25 of the Companies Act, or that 
at any rate the two contracts of December 12th and 19th were sufficient. The 
object of the section being to have it shewn what shares are not to be paid 
for in cash and the nature of the consideration other than cash, which is to 
be given, but not to compel disclosure of the agreement in all its details. Con
cessions and Development Co., C. A. [1899], W. N., 119; [1899], 2 Ch., 480, 
affirming decision of Wright, J.

By written contract the owner of a business agreed to sell it to a com
pany for a specified sum of money to be paid wholly or partly in cash, shares, 
or debentures as the directors should determine. Subsequently the directors 
allotted specified shares to the vendor as fully paid up, in respect of a part 
of the purchase money, but no written contract to that effect was entered 
into. Held, that the contract was not sufficient within the meaning of the 
Act, inasmuch as the determination by the directors as to the mode in which 
payment was to be made was supplemental to the original contract, and with
out this determination there was no complete contract. In re Jackson & Co. 
[1899], 1 Ch., 348.

1 Larocque v. Beauchemin, Court of Review, 1895, R. J., Que. (9 S. C.), 73. 
In this case D. and three others sold a paper mill to a joint stock company 
for 335,000, (the company consisting of themselves and others) but in pur
suance of a special agreement between them and the other shareholders, 
accepted $10,000, the balance of $25,000 being credited to the shareholders as 
60 per cent, paid up on the stock suuscribed by them. It was held that this
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the transaction is in good faith, the consideration being fair, anything 
which is in law equivalent to a payment or which would be in law 
sufficient evidence to support a plea of payment, is a payment in cash 
within the meaning of this section. In this case the Privy Council 
approved of the decision in Spargo’s case,* 1 in spite of the fact that 
Lord Halsbury, L.C., sitting in the Court of Appeal, expressed his 
strong disapprobation of this interpretation of the Statute, but felt 
himself bound to follow it until it should be overruled in the House 
of Lords.2 3 * * * *

10. Creation and issue of preference stock—Legality and for
malities.—Some Statutes provide for the making of a by-law for the 
creation and issue of any part of the capital stock as preference stock, 
both as to the amount of the dividend as well as to priority of divi
dend.8 Companies incorporated under these Acts can, by the issue 
of these shares, attain the same end as could be reached by the more 
doubtful method of issuing shares at a discount. Suppose the case 
of a company incorporated with a nominal capital of $300,000, and 
that of this capital $100,000 has been absorbed in the acquisition of

was a payment “in cash" within the meaning of Art. 4722 R. S. Q., and that 
the shareholders could not be called upon by the liquidator to pay up the 
amount so credited to them.

1 See specially Spargo’s case, L. R., 8 Ch., 407; and an Ontario case, In
glia v. Wellington Hotel Co., 29 U. C. C. P., 387.

2 Re Johannesburg Hotel Co. (1891), 1 Ch., 119, 129.
3 R. S. C., ch. 119, as amended by 62 and 63 Vic., ch. 40, R. S. C., ch. 118, 

as amended by 62 and 63 Vic., ch. 40; R. S. O., ch. 191, sec. 22; R. S. Q., sec.
4717a, as amended by 61 Vic., ch. 36; Under the New Brunswick Act, 56 Vic.,
ch. 7, sec. 19, authority to issue preference shares may be asked for in the 
application for letters patent or supplementary letters patent, or may be 
created by by-law. Under all these statutes, the by-law must have the unani
mous sanction of the shareholders present in person or by proxy at a general 
meeting of the company, or given in writing. The British Columbia Act,
(R. S. B. C., ch. 44, sec. 65), authorizes the directors, with the sanction of a 
special resolution of the company previously given in general meeting, to 
create and issue any part of the capital as preference shares giving the same 
such preference and priority, etc., as may be declared by the special resolu
tion; the number of consenting shareholders must be three-fourths, sec. 100. 
Further, the Dominion Act, the Company Clauses Act, the Ontario and Quebec 
Acts provide that if the by-law be sanctioned by not less than three-fourths in 
value of the shareholders, the company may petition the Oovernor-in-Council
or the Lieut.-Governor-in-Council, as the case may be, for an order approving
the said by-law.
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property and running expenses, and that the discerning public will 
not take any of the remaining shares at par, but might be tempted by 
shares at 50 per centum discount and that $50,000 in money is abso
lutely necessary to the life of the concern. If shares could be issued 
at a discount, the company would invite subscriptions to $100,000 of 
stock at 50 per centum discount. If it should be sought to avoid this 
course as being doubtful, the company may issue $50,000 of the 
capital stock as preferential stock, giving to the same as compared 
with the common stock the right to participate in the dividends of 
the company in the ratio of $2 per share of preferred to $1 per share 
of common stock. Under this method the subscriber, instead of sub
scribing to $200 of stock at 50 per centum discount, subscribes for 
$100 of stock at par. The same money accrues to the company and 
the subscriber is in the same position as regards dividends. To be on 
terms of equality in other respects provision should also be made 
whereby the preferred stockholder has a proportionate voting power 
on his shares.1 In reference to a similar proposition Lord Watson in 
the Ooregum case regarded it as free from objection.2

It has been said that all shareholders are entitled to equal rights 
unless the contrary is declared by statute, charter, or express con
tract,3 and it was until recently considered as a consequence that pre
ference shares can only be created when the authority to create them 
is given by statute or charter, or by agreement between all the parties 
interested. If authority to issue them is given by a company’s char
ter, memorandum of association, or by its articles of association, as 
originally framed, preference shares may undoubtedly be issued.4 * 

Those of our Acts6 which specially permit the issue of preference 
shares do so under conditions which are practically identical with the 
common law on the subject. The by-law providing for the issue of 
such shares must be unanimously sanctioned by the vote of the share
holders, present in person or in proxy at a general meeting of the 
company duly called for considering the same, or unanimously sanc
tioned in writing by the shareholders of the company. The British

1 See Article in 14 Can. L. Times, by W. H. Hunter, at p. 38.
» (1892), App. Cas., at p. 138. 1 Lindley Comp., 396.
* Ibid. Hutton v. Scarborough Hotel Co., 2 Dr. & Sm., 614 and 521; Ash

bury v. Watson, 30 Ch. Div., 376; see also Guiness v. Land Corporation of
Ireland, 22 Ch. Div., 349.

e Supra, p. 86.
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Columbia Act, however, only requires the sanction of not less than 
three-fourths of the shareholders.1 In the case of the Dominion and 
Quebec Acts, if the by-law is adopted by two-thirds in value of the 
shareholders, it may be made operative and valid by the approval of 
the Governor-General or Lieutenant-Governor-in-Council. It is to 
be noted that preferred shareholders are not creditors of the company ; 
they are members and are entitled to dividends only from profits.2 * 

Hence the issue of preferred stock is a question relating solely to the 
shareholders of the company: creditors of the company are not affected 
by the arrangement. The preferred shareholder pays the par value 
of his shares, but the ordinary shareholders agree that the preferred 
holders shall receive a certain portion of the dividend, if any, in 
priority to themselves.

Any difficulty that may have arisen in reference to the issue of 
preference shares by companies has been in connection with the ques
tion: can a company represented by the majority of its shareholders, 
issue such shares ? It was until recently considered that unless the 
original constitution of the company allowed the issue of such shares, 
the company could not issue them,8 nor by special resolution alter its 
regulations so as to acquire power to issue them.4 * *

But Lord Macnaghten has expressed his entire dissent from the 
case of Hutton v. Scarborough Cliff Hotel Co., which gave rise to the 
above view of the law.8 “ In that case the company’s memorandum 
of association declared that the capital was divided into a certain 
number of shares- There was nothing in the memorandum or in the 
articles to indicate that the shares might be of different classes. The 
directors found that they could not issue the whole as ordinary shares. 
A special resolution was passed authorizing the directors to issue a 
certain number as preference shares. The proposed issue was 
restrained at the suit of an ordinary shareholder on the ground mainly 
that, although the company had passed a special resolution authoriz-

* R. 8. B. C„ ch. 44. secs. 65, 100.
* Ltndley Comp., 396; Cook stockholders, sec. 270.
* Hutton v. Scarborough Hotel Co., 2 Dr. & Sm., 614; 4 D. J. & S., 672; 

Sturge v. Eastern etc. R. R. Co., 7 De G. M. & G„ 168; Gulness v. Land Corp. 
of Ireland, 22 L. R., Ch. D., 349; Moss v. Syers, 11 W. R„ 1046, 32 L. J. (Ch.), 
711; Melhado v. Hamilton, 28 L. T. (N. 8.), 678.

4 Hutton v. Scarborough Hotel Co., supra, at p. 621.
6 In British & Amer. Trustee & Finance Corp. v. Couper, House of Lords

(1894), App. Cas., 399.
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ing the issue of preference shares, they had not in terms altered one 
of the original articles which provided for equality among share
holders in respect of dividends. The company then passed a special 
resolution altering the obnoxious article. They were again met by 
an application for an injunction, and the injunction was granted by 
Vice-Chancellor Rindersley on the ground that there was an implied 
stipulation in the memorandum of association that all the shareholders 
should stand on an equal footing as to the receipt of dividends, and 
that what was proposed to be done was “ contrary to the very nature 
of a joint stock company ” and was “ an alteration in the constitution 
of the company.” 1

Lord Macnaghten criticizing these data said: “It is difficult to 
understand what the learned Vice-Chancellor meant by the expres
sion ‘ constitution of the company,’ and it is difficult to deal with an 
argument resting on a phrase so vague. Nor is it easy to understand 
the Vice-Chancellor’s view that equality among shareholders in respect 
to dividends was an ‘ implied stipulation in the memorandum.’ 
There is nothing in the Act of 1862 or in any other Act requiring the 
memorandum to contain any reference to the rights of shareholders 
inter se. The division of the capital into shares of a certain fixed 
amount which must appear in the memorandum would not be altered 
or affected by issuing some of the shares as preference shares. The 
practical result of the decision has been that, except in cases coming 
within the rule laid down in Harrison v. Mexican Rv. Co.* *—a deci
sion which has not met with universal acceptance—no company 
limited by shares that has not taken power bv its memorandum to 
issue preference shares has been able to raise additional capital in 
the manner most advantageous to its shareholders, and its creditors. 
It seems to me that the decision in Hutton v. Scarborough Cliff Hotel 
Co.8 was not founded upon a sound view of the Companies’ Act of 
1862, and I respectfully dissent from it. I have the less hesitation 
in expressing this view because I find that Lord Justice Cotton has 
disapproved of the chief ground upon which the decision was based. 
* In reality,’ he says in Guineas v. Land Corporation of Ireland,4 1 it 
is not by implication from the construction of the memorandum that 
the equality of the shareholders as regards dividends arises, but by the

1 Ibid, per Lord McNaghten.
• Supra, p. 88.

* 6 Ch. Dir.. 511. 
« 22 Ch. Dir.. 377.
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implication which the law raises as between partners, unless their con
tract has provided the contrary.” Lord Justice Lindley, in a later 
case,1 takes the same view. “ I agree that the equality of share
holders as regards dividends is not an implied condition of the mem
orandum, but I doubt whether it is necessary to have recourse to the 
doctrines of partnership. It seems to me that if the sum of the inter
ests of persons concerned in a joint adventure is divided into shares 
of equal amount distinguished by numbers for the purpose of iden
tification, but with no other distinction between them, express or 
implied, it follows as a self-evident proposition that the interests of 
the shareholders in respect of their shares as regards dividend and 
everything else must be equal.”

This view has been strengthened by a decision of the English 
Court of Appeal,2 which held that a company could issue new shares 
created upon an increase of capital with preferential or special rights 
attached, by altering its regulations so as to take the requisite power. 
Moreover, the grounds of this decision'go far to show that a company 
can issue part of the shares in its original capital with preferential 
or special rights attached.3 This case was decided on grounds which 
are inconsistent with the proposition that silence gives rise to an im
plied condition of equality in the memorandum.4

These dicta and decisions must be regarded as lending much 
weight in favor of the legality of the issue of preference shares after 
the formation of the company when the Act under which it is created 
is silent on the subject.

The New Brunswick Act provides6 that authority may be 
obtained in the letters patent incorporating the company, or in the 
supplementary letters patent, for the power to issue two classes of 
stock, ordinary and preferred, and this preference may relate to 
priority of dividends at the rate mentioned or the distribution of 
assets. There would appear to be no reason why the same may not 
be done under any other of our Companies’ Acts, by by-law to be 
incorporated in the letters patent.0 The decision of the Departmental

1 In rc South Durham Brewery Co., 31 Ch. Div., 261.
» Andrews Gas Meter Co. (1896), 1 Ch., 361.
8 Palmer Comp. Law, 64, 65. 1 Ibid. '• Sec. 19, 66 V., ch. 7.
« Bridgewater Nav. Co., 39 Ch. Div., 1; South Durham Brewery Co., 31 

Ch. Div. 261; Harrison v. Mexican Rail Co., 19 Eq., 358; Eichbaum v. City of 
Chicago Grain Elevators (1891), 3 Ch., 459.
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officers in Ottawa, charged with the examination of petitions for let
ters patent, has been that the Govemor-in-Council has no power to 
give the company authority to issue preferred stock; and this decides 
the matter so far as the Dominion Letters Patent are concerned, 
because under the Act there is discretionary power in the Governor- 
in-Council. It was said by Folger, J., in Kent v. Quicksilver Min
ing Co.1 : “We know nothing in the constitution or the law that 
inhibits a corporation from beginning its corporate action by classify
ing the shares in its capital stock, with peculiar privileges to one share 
over another, and thus offering its stock to the public for subscrip
tions thereto. No rights are got until a subscription is made. Each 
subscriber would know for what class of stock he put down his name, 
and what right he got when he thus became a stockholder. There 
need be no deception or mistake; there would be no trenching upon 
rights previously acquired ; no contract express .or implied, would be 
broken or impaired.”

11. Subdivision of shares.—Under the Dominion Companies’ 
Act,2 as well as the acts of New Brunswick,8 Ontario,4 Manitoba,5 

and Nova Scotia6 companies may, by by-law to be approved by the 
votes of shareholders representing at least two-thirds in value of all 
the subscribed stock of the company, at a general meeting called for 
considering the same, subdivide the existing shares into shares of a 
smaller amount; and the by-law must be further confirmed by supple
mentary letters patent.7 The British Columbia Act provides that 
“ a company limited by shares may, by special resolution, so far 
modify the conditions contained in its memorandum of association, 
if authorized to do so by its regulations as originally framed or as 
altered by special resolution, as by subdivision of its existing shares, 
or any of them, to divide its capital, or any part thereof into shares 
of smaller amount than is fixed by its memorandum of association; 
provided that, in the subdivision of its existing shares, the proportion 
between the amount which is paid and the amount (if any) which is 
unpaid on each share of reduced amount shall be the same as it was

' 78 N. Y., 178, 179. 1 Sees. 17 and 20 of R. 8. C., ch. 119.
a Secs. 41 and 44, 66 Vic., ch. 7. « Secs. 19 and 20, R. 8. O., çh. 191.
» Secs. 34 and 38, R. 8. M., ch. 26. ' Secs. 19 and 22, R. 8. N. 8.
: The New Brunswick Act contains a contradiction as to confirmation of 

by-law. Compare secs. 19 and 22.
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in the case of the existing share or shares from which the share of 
reduced amount is derived.1 And every copy of the memorandum of 
association or other official document issued after the passing of such 
special resolution containing a statement of the number and amount 
of shares the capital is divided into, shall be in accordance with such 
resolution.2 Without these necessary statutory protections a sub
division of shares would not be valid, for if valid at all it must be 
valid to whatever extent it may be carried, and thus creditors of the 
company might, upon a winding-up, be left, and left without any 
previous notice given to them by the Act of Parliament, with the 
unpaid capital of the company scattered through such a number of 
hands that the sum recoverable from each would not pay for the 
trouble and expense of collection.* 8

12. Increase of capital stock.—All our Companies’ Acts provide 
for the increase or reduction of the capital stock.4 The Dominion Act 
provides that the capital may be increased to any amount which the 
directors consider requisite for the due carrying out of the objects of 
the company, but not before the whole5 of the capital stock has been 
taken up and fifty per cent, thereon paid in.0 For this purpose the 
directors make a by-law which must declare the number of the shares 
of the new stock, and the by-law may prescribe the manner in which 
the same shall be allotted. This latter provision is merely permis-

1 R. 8. B. C„ ch. 44, aec. 63. * Ibid. Sec. 64.
8 Remarks of Lord Cairns In re Financial Corporation, 2 Ch., 714, 733.
* R. S. C., ch. 119, sec. 18, et seq ; R. S. M„ ch. 25, sec. 35, et seq ; R. S. O., 

ch. 191, sec. 17, et seq\ N. B., 56 Viet., ch. 7, sec. 42, et seq; R. 8. Q., art. 4706; 
R. S. N. 8., ch. 79, sec. 20, et seq; Brit. Columbia, R. S. B. C., ch. 44, secs. 15 
and 71, et seq.

u Where a company had ceased its operations and obtained a new Act of 
Parliament to revise its powers, which act enabled it to increase its capital 
when the whole of the authorized stock shall have been paid up ; the inten
tion of the Act cannot be evaded by declaring a discount to the shareholders 
of the former stock to the amount unpaid by them on their shares. In re 
Ontario Express & Transportation Co., 21 Ont. A. R., 646.

The holders of shares of the new capital were held not liable as con
tributories in winding-up proceedings as the issue of the new capital under 
the above circumstances was wholly illegal, (ift.) Page v. Austin, 10, 8. C. 
R., 132, followed.

1 Ontario: nine-tenths taken up and ten per cent, paid thereon; Quebec: 
whole capital stock allotted and paid in; New Brunswick same as Dominion; 
Manitoba same as Dominion; Nova Scotia same as Dominion; British Colum
bia has no such provision.
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sible, if it is omitted the control of the allotment will rest absolutely 
in the directors. As a safeguard this by-law must be approved by the 
votes of shareholders representing at least two-thirds in value of all 
the subscribed stock of the company, at a special general meeting of 
the company duly called for considering the same and afterwards 
confirmed by supplementary letters patent. The British Columbia 
Act requires a vote of at least three-fourths of its shareholders entitled 
to vote, unless power is given in the original regulations to increase 
or reduce the capital.1 After reducing its capital, the words “ and 
reduced ” must be added to the company’s name.2 3 The reduction 
as well as the increase must be confirmed by the Supreme Court of the 
Province.8 The creditors have a right to object to the reduction; 
and the list is then settled by the Court,4 * which may dispense with 
the consent of creditors on security being given.6 The order of the 
Supreme Court confirming the reduction is then duly registered by 
the Registrar.6 Then follow directions for the obtaining of supple
mentary letters patent and the effect thereof when granted. Apart 
from the statutory permission to do so, a company has no implied 
authority to alter the amount of its capital stock, where the charter 
has definitely fixed the capital at a certain sum; not even by the con
sent of all the members of the company.7 But if a company, wishing 
to increase its cash in hand for working capital does not desire or is 
not in a position to increase its capital stock, it may borrow money on 
security for that purpose, there being generally no condition prece
dent to the right to borrow but the sanction by the vote of not less 
than two-thirds in value of the shareholders present at a general meet
ing.8 The capital stock of a company is one thing, and that which 
is sought to be increased, viz., the cash in hand or working capital, 
being a different thing.9

1 R. 8. B. C., ch. 44, sees. 15 and 71, 100. * Ibid, sec. 72.
• Ibid, secs. 21 and 73. 4 R. S. B. C., ch. 44, sec. 74. 8 Ibid, sec. 75.
• Ibid, sec. 76, see also secs. 21 and 22.
1 Electric Telegraph Co. of Ireland, 22 Beavan, 471; Jennings v. Baddely,

3 K. & J., 78; Fisher v. Taylor, 2 Hale, 218; Smith v. Goldsworthy, 4 Q. R., 430;
Droltwlch Salt Co. v. Curzon, L. R„ 3 Ex., 42; Rc Financial Corp., Holmes’
case, L. R., 2 Ch., 714; Ltndley Comp., 5th Edit., pp. 397, 398.

8 Dominion Act, sec. 37; Ont., sec. 49; Man., sec. 71; N. B., sec. 91; Nova
Scotia, sec. 84; Brit. Columbia, three-fourths of shareholders required to sanc
tion secs. 100, 122.

• See Bryon v. Metrop. Saloon Omnibus Co., 3 De Gex & Jones, 123.
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Even where the act incorporating a company authorizes an 
increase of capital to a certain amount, yet the directors could not 
order such increase where it is proved that there was no possible need 
and where the increase was really for the purpose of maintaining the 
directors in power against the wish of the majority, by a judicious 
allotment of the increased capital stock among themselves and their 
friends to turn the balance of voting power.1 This illegal increase, 
hotvever, can usually be guarded against by the Secretary of State.2 *

The power given by the statutes to increase the capital stock is a 
general power and not limited to a single occasion.8

The Acts usually provide that at any time not more than six 
months after the sanction of the by-law for increasing the capital, the 
directors may petition the Governor-in-Council, through the Secre
tary of State (or Lieutenant-Governor through the Provincial Secre
tary, as the case may be) for the issue of supplementary letters patent 
confirming the increase. The by-law must be produced with the 
petition and the due passage and approval thereof must be established 
to the satisfaction of the Secretary of State, as must also the expedi
ency and bond fide character of the increase of capital. As to such 
matters, the Secretary of State may take and keep evidence thereof. 
Upon due proof so made the Governor-in-Council may grant the sup
plementary letters patent, and notide thereof shall forthwith be given 
by the Secretary of State in the Official Gazette.4 Thereupon the 
whole of the stock so increased will become, as far as possible, subject 
to the provisions of the Act, as if it had formed part of the original 
stock.

13. Reduction of capital stock.—The above formalities apply to 
the reduction of the capital stock. Loan companies must not reduce 
their capital to less than one hundred thousand dollars.5 * * And it is 
provided that the liability of shareholders to persons who were, at the 
time of the reduction of the capital, creditors of the company, will

1 Perrault v. Ml lot, Q. B., 1886, 12 Q. L. R., 248.
1 See sec. 21 (2), Dom. Act.
* In re Massey Manuf. Co., 13 Ont. A. R., 446.
4 As to power of Secretary of State to refuse to publish notice, under a

somewhat similar statute, see In re Massey Manufacturing Co., 13 Ont. A. R.,
446.

• Sec. 19; Dom. Act, R. S. C„ ch. 119, 62-63 Vic., ch. 41.
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remain the same as if the capital had not been reduced.1 There is 
no condition precedent to the reduction of the capital stock, but the 
passage of the by-law subject to the same formalities as in the case of 
an increase. The by-law must declare the number and value of the 
shares of the stock so reduced, and the allotment thereof, or the man
ner in which the same shall be made.2 * Thus the manner in which 
the reduction is to be made in discretionary with the company subject 
to the approval of the officer appointed by the Governor-in-Council 
to report thereon.

Under the English Acts, like under the British Columbia Act, 
the approval of the Court must be obtained where the rights of credi
tors are affected.8 The English Acts, like ours, do not prescribe the 
manner in which the reduction is to be effected, and it has .been 
recently held by the House of Lords, that the Court has power to 
sanction any scheme which is a proper one, for the reduction of 
capital.4 * It may sanction, for instance, a reduction effected by paying 
off a single shareholder, or a portion of the shareholders, and can
celling the shares held by him or them.6 There is now no doubt that 
the purchase by a company of its own shares is equivalent to a reduc
tion of capital,6 and as the capital can only be reduced subject to the 
conditions laid down in the Acts, or the charter, the purchase by a 
company of its own shares would be illegal unless the prescribed con
ditions were observed.7 but once the reduction is sanctioned, the 
fund thereby set free may be employed in the purchase of shares 
which it is intended to extinguish.8

Where an English company, which issued both common and pre
ferred stock, wished to reduce the former only, and provided for such 
reduction by proper resolution in accordance with the statute, it was

1 Sec. 19, (3) Dom. Act; The Brit. Columbia Act provides for the security
of creditors before the Court will confirm the reduction. R. S. B. C., secs. 73, 
74 and 75. 2 Sec. 19, (2) Dom. Act.

8 Palmer Comp. Law, p. 62, see Watson etc. (Ltd.), [1898], W. N. 69.
«Brit. & Amer. Trustee & Finance Carp. v. Couper, 6 R., 146; (1894), App.

Cas., 399. i Ibid.
fi Trevor v. Whiteworth, 12 App. Cas., 409; Morawetz, sec. 112.
7Ibid and Ross v. Dusablon, Q. B., 1883, 10 Q. L. R„ 74; Ross v. Flset, 8 

Q. L. R., 251; McCord’s case, 21 O. R„ 264; see also remarks of Sedgwick, J., 
in Common v. McArthur, 1898, 29 Can. S. C. R., at p. 245.

"Per Lord MacNaghten in British & Amer. Trustee & Finance Corp. v. 
Couper, supra.
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held that its action would be sanctioned by the Court part from any 
reduction of its preference capital.1

14. Payment of dividends and impairment of capital—Loss on 
capital account—Fixed capital : floating or circulating capital.—The
Dominion Companies’ Act contains several provisions designed to 
protect the capital of a company from illegal impairment. Directors 
must not declare and pay any dividend the payment of which renders 
the company insolvent, or impairs its capital stock.2 And it is 
expressly provided that no dividend shall be declared by the company 
which will impair its capital.3 The equivalent clause in the English 
Companies’ Act of 1862 reads, “ No dividend shall be payable except 
out of the profits arising from the business of the company.” 4 In 
the English clause it is said that “ the word ‘ profits ’ is by no means 
fiee from ambiguity.5 * The law is much more accurately expressed 
by saying that dividends cannot be paid out of capital, than by saying 
that they can only be paid out of profits.0 The last expression leads 
to the inference that the capital must always be kept up and be repre
sented by assets, which, if sold, would produce it; and this is more 
than is required by law.” 7 8 *

In England, until the case of Lee v. Neuchâtel Asphalte Co.® 
was decided, the question was open whether a company under the 
Companies’ Act, which has lost part of its capital by loss on capital 
account, can continue to pay dividends until the lost capital has been 
made good. But that case and the still later ones of Verner v. 
General & Commercial Investment Trust,0 Wilmer'v. McNamara & 
Co.,10 and Bosaquet, etc. v. St. John del Key,11 have decided that, in 
the absence of some special article or contract to the contrary, a 
limited company which has lost part of its fixed capital by deprecia
tion can lawfully declare or pay a dividend without first making good

1 Re Agricultural Hotel Co. (1891), 1 Ch., 396; (following re Barrow
Haematite Steel Co., 39 Ch. Div.,682; Re Quebrada Ry. L. & C. Co., 40 Ch. Dlv., 
363; Re Gatling Gun Co., 43 Ch. Dlv., 628; and declining to follow Re Union
Plate Glass Co., 42 Ch. Dlv., 613.)

* Sec. 68, R. S. C„ ch. 119. » Sec. 73.
* Table A, sec. 73, Imperial Comp. Act, 1862, sch. 1.
1 Per Lord Justice Lindley in Verner v. General & Commercial Invest

ment Trust, 7 R., 170 (1894), 2 Ch., 239.
8 Ibid. 7 Ibid. 8 41 Ch. Dlv., L » Supra.
io (1896), 2 Ch., 246; 13 R., 613. (1897), 77 L. T.. 207.
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the capital which has been lost. It is clear that this holding is applic
able to our statutes. Under our statutes each company is left to make 
its own regulations as to the declaration and payment of dividends1 

under the reservation that it shall not of its own accord impair the 
capital by returning it to the shareholders either in the shape of divi
dends or otherwise.2 The capital of a company is intended for use in 
in some trade or business, and is necessarily exposed to risk of loss. 
It is not a debt owing by it to its shareholders, and if it is lost the com
pany is under no legal obligation either to make it good or, on that 
ground only, to wind up its affairs.3 Capital account and revenue 
account are distinct accounts, and for the purpose of determining 
profits, accretions to or diminution of capital must be disregarded.4 *

The profits of an undertaking are not such sum as may remain 
after the payment of every debt ;6 but are the excess of revenue 
receipts over expenses properly chargeable to revenue account for 
the year. But some distinction must be made .in estimating profits 
by distinguishing between trading companies and those formed for 
making investments,8 or any business which is not carried on for the 
purpose of buying and selling, such as that of carrier.7 “An ordinary 
trader takes a yearly account of all the capital employed in his busi
ness, allows for any loss or depreciation in value, and carries the 
balance to the profit and loss account, from which he makes out the 
profit and loss of the year. In this mode a loss or depreciation of 
such capital affects directly the profit of the year which is thereby 
diminished. But if upon the whole capital account there is a gain 
this goes to swell the year’s profits.” Kay, L.J., in Verner v. Gen. 
Com. Investment Trust, stated it as his opinion that joint stock com
panies should do the same, but distinguish the case of an investment 
company.8

The distinction in the case of trading companies is still further 
pointed out by Chitty, J., in Lubbock v. British Bank of South 
America.® The following example was put. “ A man’s business

1 Sec. 35 (6), Dom. Act, R. 8. C., ch. 119. * Secs. 73. 59. Dom. Act.
3 See Lee v. Neuchâtel Asphalte Co., 41 Ch. Dlv., 1. * Ibid.
1 Mills v. Northern Ry. of Buenos Ayres Co., 5 Ch., 621, 631.
fiSee Verner v. Gen. Com. & Invest. (1894), 2 Ch., 239; per Kay, L. J„ at

p. 268.
t Wllmer v. McNamara & Co. (1896), 2 Ch., 245.
a 7 The Reports at p. 177. 8 (1892), 2 Ch., at p. 202.

7
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is to make boots and shoes. He has £10,000 which he takes into that 
business as his capital. He makes boots and shoes, and spends the 
whole of his £10,000 in doing it, and he sells and gets back from his 
customers a certain sum on the sale. He compares then, assuming 
he has sold all, what he has got back with his expenditure in produc
ing the boots and shoes, and putting them on the market, and if he 
finds he has his £10,000 (I am treating it apart from any question of 
debts outstanding, supposing it is a good solid sale), then his capital 
is intact, and the rest, if there is a rest remaining in his hands, is profit. 
On the other hand, if he has only £9,000, his capital is not intact, and 
he has lost. It is exactly the same principle that has to be applied 
to a trading company under the Companies’ Act, and the capital 
that has to be regarded for the purpose of the Act of Parliament, is 
the capital according to the Act and not the things, whether houses, 
goods, boots and shoes, or hats, or whatever it may be for the time 
being representing the capital, in the sense of being things in which 
the capital has been laid out. Where the company is formed to work 
a wasting property, such as a mine or a patent, different considera
tions may apply, as was decided in Lee v. Neuchâtel Asphalte Co.1 
I am not dealing with such special case.” The distinction made by 
Lindley, L.J.,2 in dealing with one of these special cases is that fixed 
capital may be sunk and lost, and yet the excess of current receipts 
over current payments may be divided ; but floating or circulating 
capital must be kept up, as otherwise it will enter into and form part 
of such excess, in which case to divide such excess without deducting 
the capital which forms part of it will be contrary to law.

If the constitution of a company provides that its objects shall be 
to sink its capital in a wasting property, e.g., a mine or a patent, and 
acquire profit by working that property, then the gradual diminu
tion of the property by consumption is a gradual destruction of the 
company’s capital, which is within its objects legitimate.3 Nothing 
in our Acts requires a sinking fund to replace capital lost by degrees. 
It is for the shareholders to see that the constitution of the company 
contains such a provision if they desire it. It is conceived that it 
would be different in the case of a company formed for the purpose 
of buying and selling commodities; the loss in this case would arise

» 41 Ch. Dtv., 1, 26. * 7 The Reports, at p. 176.
» Lee v. Neuchâtel Asphalte Co., 41 Ch. Dlv., 1.
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from the company having received a less price than it originally gave 
for a portion of its assets, and would have to be reckoned as diminu
tion of the profits for the year.1 As to what is chargeable to fixed 
capital and what to floating or circulating revenue, it would be impos
sible to lay down any general rule. In many cases it may be for the 
shareholders to determine this for themselves.2 * Depreciation of the 
goodwill of the business of a company is to be treated as a loss of 
“ fixed ” capital and not of “ floating or circulating capital.” 8

In England the Court of Appeals has again decided that the law 
does not prohibit a banking company from paying dividends unless 
its paid-up capital is intact.4 *

A land company which, for the purpose of meeting and equaliz
ing a bad debt, has brought into its profit and loss account of that 
year the appreciation of its lands at a higher value than cost price, 
will not be interfered with by the Court so as to prevent the declara
tion and payment of a dividend from the profit of a subsequent year, 
for assuming that what was done in the profit and loss account of the 
year the loss was made was erroneous, and the company’s assets the 
year the dividend was declared were too highly valued, the company 
were not bound to adopt the course taken the first year and to bring 
the depreciation of the year the dividend was declared into the profit 
and loss account of that year.6 *

The gradual modification of the jurisprudence by which the 
Courts arrived at this view is shewn by the following extracts from 
Mr. Buckley’s Company Law :—“ In the common case of lease holds, 
which are a wasting property, the whole of the rental will not pro
perly be income; in the case of colliery properties, the difference 
between the price at which the coal is sold and the cost of working 
and raising it, will not all be income, for there must also be a deduc
tion made in favor of capital representing the diminished value of the 
mine by reason of its containing so many less tons of coal ;6 in the

1 See remarks of Stirling, J., in Wilmer v. McNamara, 13 The Reports, at 
p. 522; and Kay, L. J., in Verner v. Gen. & Com. Investment Trust., 7 The 
Reports, at p. 177.

2 Lee v. Neuchâtel Asphalte Co., 41 Ch. Dlv., 1, 18, 21, 25.
* Wilmer v. McNamara (1895), 2 Ch., 246.
«In re National Bank of Wales (Ltd.), C. A. [1899], W. N„ 131 ; [1899],

2 Ch., 629.
» Bolton v. Natal Land, etc. Co. (1892), 2 Ch., 124.
Buckly Comp., p. 514; Knowles v. McAdams, 3 Ex. D., 23; but see Colt-

ness Iron Co. v. Black, 6 App. Cas., 315.
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case of a tramway company you will not have arrived at the net profit 
before you have set apart a sum to make good deterioration.1 But 
aa regards such wasting property, it has already been stated that where 
the charter of the company, as a whole, permits of it, it is not neces
sary that depreciating by waste shall be brought in as a debit to 
revenue account.2 It would appear that it is one thing to say that the 
company must not divide its capital or any part of it amongst its 
members and another to say that revenue cannot be divided amongst 
members until revenue has recouped waste of capital.” 3

Although it is said that dividends are not to be paid out of capital, 
the word capital means what is subscribed pursuant to the charter, or 
what is represented by that money.4 * Accretions to that capital may 
be realized and turned into money, which may be divided amongst 
the shareholders.6

But it would appear that the mere increased value put upon 
the lino and plant of a street railway company by its directors who 
employed experts for making the necessary valuation, would not 
justify them in declaring a dividend but of such increased value deter
mined by the valuation.8

They could, however, declare a dividend based on a reconstruc
tion fund appropriated from the annual profits where it appears that 
the line and plant of the company has been maintained in good 
order.7

15. Shareholders who acquiesced in the payment of dividends out 
of capital cannot complain.—Although the creditors of an insolvent 
company may complain of the payment of fictitious dividends by the 
directors, based on augmentation of the value of the company’s real 
property, shareholders who were present at the annual meetings and 
authorized such dividends after communication of the statements, are 
not entitled to complain of being deceived as to the condition of the 
company, and shareholders who had the opportunity but did not attend 
cannot complain because of their own negligence.8

1 Davidson v. Gillies, 16 Ch. Div., 344.
I See Buckly Comp., 614, 616, 617, 618, Ltndley, 431.
3 Buckly Comp., 618. * See Palmer Comp, Law, p. 146
Lubbock v. Brit. Bank of South America (1892), 2 Ch., 163.

II Banque d’Epargne v. Geddes, M. L. R., 6 S. C., 243.
7 TMd. 8 Ibid.
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16. Payment of interest to shareholders.—The payment of inter
est to the shareholders, before any profits have been realized would 
clearly be an impairment of capital within the meaning of our Acts, 
whether made in pursuance of a resolution at a general meeting1 or 
by virtue of the articles of association.2 Such an improper payment 
of a dividend will be restrained by injunction on behalf of a stock
holder in the company, as being in effect a lessening of the capital to 
the prejudice of creditors.3 But an injunction will not lie at the 
instance of a mere contract creditor on the ground that the fund for 
the payment of his debt is thereby diminished.4 A distinction must 
be made in the case of debenture capital, which is not capital in the 
proper sense of the word.6

It is specially provided in our Acts® that the directors may pay 
interest not exceeding eight per cent, to shareholders who have 
advanced sums on their shares beyond what has actually been called 
for. As already stated7 the company cannot pay guaranteed divi
dends when no profits have been earned.

17. Forfeiture of shares, when permissible—Liability of holder— 
Disposal of such shares—Formalities.—Most of our Acts allow the for
feiture of shares by the directors for non-payment of calls,8 and this 
has sometimes been taken advantage of to enable shareholders to 
escape liability where most of the calls remained to be made and the 
company was about to become insolvent.® But the Dominion Act 
provides that, nothwithstanding such forfeiture, the holder of such 
shares at the time of forfeiture shall continue liable to the then 
creditors of the company for the full amount unpaid on such shares 
at the time of forfeiture, less any sums which are subsequently 
received by the company in respect thereof.10 And this would be the 
result at common law if the company was insolvent at the time of 
forfeiture.11 The right only exists when given by statute or by the

1 MacDougall v. Jersey Imperial Hotel Co., 2 H. & M., 528.
* In re Sharpe (1892), 1 Ch., 164.
aHoole v. Great Western Ry. Co., 3 Ch., 262; Bloxam v. Metropolitan Ry. 

(«6.), 337. * Mills v. Northern Ry. of Buenos Ayres Co., 5 Ch., 621.
o See Bloxam v. Metrop. Ry. Co., 3 Ch., 337, 350.
0 Sec. 40, Dom. Act. 1 Supra, p. 96. H Sec. 41, Dom. Act.
•'Brice ultra vires, p. 188; Morawetz Corp., sec. 857; Mills v. Stewart. 62 

Barb., 444. v Sec. 41.
"Morawetz Corp., sec. 857; Mills v. Stewart, 62 Barb., 444.
The forfeiture of a share within a year before the commencement of the 

winding-up of a company formed and registered under the Eng. Companies*
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regulations ; such power is not inherent in the company.1 Forfei
tures made for the purpose of enabling a shareholder to retire when 
he is not entitled so to do are invalid,2 and if the resolution declaring 
the forfeiture be a collusive one, passed for the benefit of the share
holder, there is no forfeiture, and the shareholder will be liable as a 
contributory.3 The power of forfeiture given by the statute to the 
directors is given not to be exercised for the benefit of the share
holders, but for the benefit of the company and its creditors; it is 
only when payment cannot be obtained that the power of forfeiture 
is to be resorted to.4 * Forfeiture of shares prima facie prevents any 
action by the company for past calls ; to render the holder liable, there 
must be an enactment.6

Our Acts leave it to the directors to determine by by-law the 
mode of disposal of forfeited shares. The Railway Act6 provides 
that they may sell them either at public auction or private sale or may 
pledge them as security for the company’s indebtedness. If these for
feited shares are cancelled or are not reissued, it is clear, that is a 
reduction of capital stock;7 but the Companies’ Act clearly leaves the 
disposal of forfeited shares to the directors of the company.8

Act, 1862, does not relieve the former holder from his liability to be put on
the list of contributories as a past member, (Bridger’s case and Neill’s case,
4 Ch„ 266; Bath’s case, 8 Ch. Div., 334); even although he may have trans
ferred them before the forfeiture (Bridger’s case and Neill's case, 4 Ch., 266); 
and even although the company’s regulations are to the effect that forfeited 
shares are to be treated as extinguished. (Creyke’s case, 6 Ch., 63.)

1 Palmer Comp. Law, 103; Clarke v. Hart, 6 H. L. C., 633.
2 Common v. McArthur, 29 Can. S. C. R., 239; Richmond’s case, 4 K. & J„ 

305; Esparts Trading Co., 12 Ch. Div., 191; Hall’s case, 5 Ch., 707.
Ibid, at p. 245. Ibid, per Sedgwick, J., at p. 245, 246.

r,Stockin’s case, 3 Ch., 415; Palmer Comp. Law, 104.
6 1888, sec. 83. * Morawetz, sec. 111.
A company having the power of forfeiture, declared forfeited a number 

of its £10 shares on which calls varying from £3 to £7 had been paid. In 
the course of proceedings for, the reduction of the capital of the company, the 
directors proposed to change iue forfeited £10 shares into £5 5s. shares, 
credited with £2 5s. as paid thereon and to offer these to the holders of 
ordinary shares at the price of 30s. per each reduced forfeited share.

Held, affirming the decision of Romer, J., that the company were not 
bound to treat the forfeited shares as if nothing had been paid upon them ; 
that this was not in effect an issue of shares at a discount, and that the 
article empowering the company to sell its forfeited shares was valid, and 
authorized the directors to deal with them in the way they proposed to do. 
(Morrison v. Trustees, Exer’s. & Securities Ins. Corp. (Ltd.), C. A. [1898], 
W. N., 154. Secs. 35 (a), and 41 R. 8. C., 119.
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The power of forfeiture is to be construed strictly.1 A very 
little inaccuracy in complying with the conditions precedent to a for
feiture is as against the company as fatal as the greatest.2 If the 
company rely upon the forfeiture as valid, they must show that all 
conditions precedent have been complied with ; although if the share
holder lie by for a period sufficient to prescribe he may be precluded 
from asserting his claim.3 But if it is the shareholder who relies 
upon it as against the company, who seek to say that it is invalid, this 
would be another matter.4 *

The company cannot make it a part of its constitution that where 
a shareholder sues the company or its directors, such shareholder shall 
forfeit his shares.6 And a forfeituie which is invalid or oppressive 
may be restrained by injunction.0

The power of forfeiture for non-payment of calls is a power 
intended to be exercised only when the circumstances of the share
holder render its exercise expedient for the interests of the company. 
It is not a power to be exercised for the benefit of the shareholder. 
The duty of the directors, when a call is made, is to compel every 
shareholder to pay to the company the amount due from him in 
respect of that call, and it is only when payment cannot be obtained 
that the power of forfeiture is to be resorted to.7 If a forfeiture be

1 Clarke v. Hart, 6 H. L. C., 633; Palmer Comp. Law, 103.
Buckly Com., 465; Johnson v. Lyttle's Iron Agency, 5 Ch. Div., 687; Gar

den Gully Co. v. McLlster, 1 App. Cas., 39, 55.
8 Buckly Comp., 465; Rule v. Jewell, 18 Ch. Div., 660.
« Ibid; a resolution by a new board of directors illegally appointed to 

forfeit stock for non-payment of calls is invalid; and the forfeiture will be 
restrained. (Christopher v. Noxon, 4 Ont., 672.

Action to have certain calls declared null and void and certain resolutions 
by the directors under which'the plaintiff’s stock was confiscated, declared 
illegal and to have the defendants ordered to restore the said stock and to 
register plaintiff as owner of it. The judgment turned on want of notice. 
The cashier wrote to plaintiff three times : 1st, that the bank will take legal 
proceedings to recover if he do not pay; 2nd, if you do not pay, the account 
will be sent to our attorneys for collection; 3rd, if you do not pay, the direc
tors will serve themselves as regards you to the privileges which the law 
gives them. Hdd, insufficient. (Robertson v. Hochelaga Bank, 4 K. L. N., 
314; 8. C., 1881.)

Hope v. International Financial Soc., 4 Ch. Div., 327.
6 Johnson v. Lyttle’s Iron Agency, 5 Ch. Div., 687; Goulton v. London 

Architectural Co., W. N„ 1877,141; Christopher v. Noxon, 4 O. R., 672.
Stanhope’s case, 1 Ch., 161, 169; Spackman v. Evans, L. R., 3 H. L., 171, 

186, 230; Harris, v. N. Devon. Ry., 20 Beav., 384; Esparto Trading Co., 12 Ch. 
Div., 191; Common v. McArthur, 29 Can. S. C. R., 245.
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ultra vires it ia not validated by lapse of time1 unless acquiescence 
by every shareholder is shown for a number of years or the means 
of notice to all appear sufficient so as to raise a clear presumption of 
knowledge and acquiescence.2

'I he power to compromise does not authorize forfeiture3 except 
in compromise of a dispute whether the party whose shares are to be 
forfeited, is a shareholder or not.4 But it has been held that, inde
pendently of authority in the charter of a company, the directors have 
no power to cancel an allotment of shares6 except in compromise of 
disputes relating to the validity of the shares.6

1 he Dominion Act provides7 that if, after such demand or 
notice, as is prescribed by the letters patent or by the by-laws of the 
company, any call made upon any share is not paid within such time 
as, by such letters patent or by the by-laws, is limited in that behalf, 
the directors, in their discretion, by vote to that effect duly recorded 
in their minutes, may summarily declare forfeited any shares whereon 
such payment is not made; and the sanie shall thereupon become the 
property of the company, and may be disposed of as, by the by-law 
of the company or otherwise, they prescribe.8

1 Spackman v. Evans, L. R., 3 H. L., 171; Lord Chelmsford, at p. 263.
Brotherhood's case, 31 Beav., 365.

8 Spackman v. Evans, L. R„ 3 H. L., 171.
« Lord Belhaven’s case, 12 L. T„ 324; Dixon v. Evans, L. R., 6 H. L., 606; 

Bath’s case, 8 Ch. Div., 334; Wheeler & Wilson Manuf. Co. v. Wilson, 6 O. R., 
421, 426, citing Brice ultra vires, 2nd Edit., p. 383.

'•Fletcher’s case, 37 L. J. (ch.), 49; Clarke v. Hart, 6 H. L. C., 633.
«Wheeler & Wilson Manuf. Co. v. Wilson, 6 O. R., 421; see Kinney v. 

Plunkett, 26 Nova Scotia, 158; Livingstone v. Temperance Colonization Co., 
17 Ont. A. R., 379.

Sec. 41.
To a declaration for calls under section 10 of Plaintiff’s Charter, 12 Vic., 

ch. 166; defendant pleaded that by non-payment of said calls the shares be
came forfeited in pursuance of the Statute, and that defendant acquiesced in 
such forfeiture of which plaintiff had notice. Held, bad, for defendant could 
not thus forfeit his shares. (Ont. Mar. Ins. Co. v. Ireland, 5 U. C. C. P., 135. 
The shares of certain shareholders being forfeited by default to pay the calls 
thereon were offered for sale by auction. Held, that the omission to state in 
the notices of sale the amounts which had been paid on the shares In ques
tion did not affect the validity of the sale. (Gilman v. The Royal Can. Ins. 
Co., M. L. R., 1 S. C., 1); and Held, (Incidentally) that It Is not absolutely 
necessary that forfeited shares should be sold by public auction. A sale made 
in good faith and for the advantage of the company will not be disturbed, 
more especially when the person who owned the shares does not complain
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Apart from special provisions, a company, having notice of the 
death of a member, cannot bind his estate by posting to him at his 
registered address a notice preliminary to forfeiting his shares for 
non-payment of calls due at his death.1

It is not in all cases necessary that the decision of the directors 
should be declared in a formal way; so where there had been no 
declaration of forfeiture sent to the shareholder but the directors had, 
in their balance sheet treated the shares as forfeited, the shareholder 
could not be held liable as a contributory at least on the application 
of the company, unless the Act so provides.2

If the company act irregularly in respect of formalities which 
are intended for the protection of the shareholder, and upon proceed
ings thus irregularly conducted declare a forfeiture of shares, they 
cannot afterwards turn round and claim to hold the shareholder liable 
as a contributory.* 8 So if the charter or the statute governing the 
company provide that forfeiture is to be made by resolution of the 
directors, the Court will assume that such resolution was duly passed 
if the forfeiture is found properly entered in the books of the com
pany, although there be no entry in the minutes of the resolution.4

18. Distinction between cancellation of shares, and cancellation 
of share certificate.—A distinction must be made between a cancella-

thereof. (Gilman v. Robertson & The Royal Can. Ins. Co., M. L. R.. 1
8. C., 11).

Where a trading company, Incorporated by statute, became Insolvent. 
Held, that one of the partners, being also a judgment creditor of the company, 
was entitled to a decree compelling the directors to make calls upon the 
stock of subscribers, notwithstanding a clause In the statute declaring the 
shares of defaulters should be forfeited, the forfeiture being cumulative to 
all other remedies to which a creditor was entitled. (Harris v. The Dry 
Dock Co., 7 Grant's Ch., 450).

, Allen v. Gold Reefs of West Africa [1899], W. U., 76; [1899], 2 Ch., 40.
* Webster's case, 32 L. J. (Ch.), 135. The directors passed a resolution, 

declaring that the shares mentioned in a schedule intended to be annexed 
(but which was not annexed) to the resolution, which had became forfeited 
by non-payment of a call, should be sold at a certain date, unless previously 
redeemed; and the resolution for sale of the stock nad not been acted upon 
by the company; in an action by a creditor against a shareholder on the for
feit list, it was held that the defendant was still liable as a shareholder. 
Smith v. Lynn, 3 U. C., E. & A., 201; See also Fraser v. Robertson, 13 U. C. 
C. P.. 184; Nelles v. Second Mutual Bldg. Soc„ 29 Grant’s Ch.,399.

8 Buckley Comp., 475.
«Knight's case, 2 Ch., 321; compare Smith v. Lyman, supra.
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tion of shares or the release of a shareholder, and the cancellation of a 
certificate of shares. A certificate of shares is merely evidence that 
the holder is a shareholder, and to cancel it would not of itself release 
him from membership in the company.1 If a certificate of shares 
should lie issued illegally, or to a wrong jierson, it would not constitute 
the holder a shareholder, and its cancellation would merely destroy 
an invalid instrument which had been issued in the name of the 
corporation.2

19. Withdrawal of shareholder—Surrender of shares—Surrender
as compromise.—The withdrawal of a shareholder would reduce the 
amount of the outstanding shares of the company to that extent. 
Whether it would also reduce the amount of the company’s assets or 
capital would depend upon circumstances. The cancellation of 
shares that have not been fully paid-up would deprive the corporation 
of the right to call upon the holder who was discharged to contribute 
the amount of the shares to the company’s capital. This liability of 
a shareholder to contribute his proportionate part of capital is for 
the common benefit of all shareholders. It constitutes a portion of 
the company’s capital or assets, and is pledged to creditors as security 
for their claims. To release a subscriber or holder of shares which 
have not been fully paid-up would therefore necessarily reduce the 
assets or capital of the corporation, and would be in violation of the 
rights both of creditors and of the remaining members.3 Hence it 
has been uniformly held that, unless a company has authority to do 
so by its charter it cannot cancel shares which have been validly 
issued, and as to which no question of forfeiture arises.4

1 Morawetz, sec. 111. * /bid.
«Morawetz, sec. Ill; Gill v. Balls. 72 Mo., 424; Bedford R. R. Co. v. Bow

ser, 48 Pa. St., 29; In re Wallace Huestls Grey Stone Co.; Russell’s Nova 
Scotia Equity Decis., 1873-1882, p. 461.

«Fletcher's case, 37 L. J. (Ch.), 49; Livingstone v. Temperance Coloniza
tion Soc., 17 Ont. A. R., 379; Green’s, Brice, ultra vires, 2nd Edit., p. 189 et seq.\ 
Ross v. Fiset, S. C.. 1882, 8 Q. L. R., 251; Ross v. Dusablon, Q. B., 1883, 10 
Q. L.R., 74; Common v. McArthur, 29 Can. S. C. R., at p. 245.

Where a company’s charter provided that any shareholder might sur
render his shares within a time limited, and that the said shares should be 
forfeited, and his liability in respect thereof should cease, It was held, in 
winding-up proceedings that those who had thus surrendered their shares 
were not liable as contributories, even to the extent of the ten per cent., 
which they ought to have paid at the time of subscription but had not. (In
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It is only where there ia a bond fide dispute as to whether a person 
is a shareholder or not, that direetora ean, bv virtue of their power to 
compromise disputes, relieve the person of his shares and cancel the 
subscription.1 The compromise must be based on grounds which 
would enable the Courts to decree such relief, such as, for example, 
fraud or misrepresentation.2 As the Court, if a shareholder were to 
make a claim against the corporation for compensation in damages in 
respect of some matter not connected in any way with the validity of 
the shares held by him, could not decree a cancellation pro Undo of 
those shares, so the corporation itself cannot validly compromise a 
claim for damages against it by accepting me surrender of and by 
cancelling such shares of its capital stock held by the claimant;8 but 
if the claim is in connection with certain shares, the company would 
have power to compromise and accept their surrender.4

re Ontario Express & Transportation Co., 24 O. R„ 216; reversed in appeal 
upon other grounds, 21 Ont. A. R., 646).

Power was given to any shareholder of the company to surrender his 
stock in writing within a certain time. A shareholder desiring to surrender 
his stock transferred it within the time by an ordinary assignment to the 
president “in trust,” both intending the transfer to operate as a surrender; 
Held, a valid surrender. (Harte v. Ontario Express Co., 24 O. R., 340).

Bath's case, 8 Ch. Div., 334; Dixon v. Evans, L. R. 5 H. L., 606; Wheeler 
& Wilson Manuf. Co. v. Wilson, 6 O. R., 421 ; Livingstone v. Temperance 
Colonization Soc., 17 Ont. A. R., 379; Green’s-Brice ultra vire*, 2nd Edit., p. 
189 ; In re Wallace Huestis Grey Stone Co., Russell’s Nova Scotia Equity 

Ml.
* Livingstone v. Temperance Colonization Soc., 17 Ont. A. R„ 379 ; 

Wheeler, etc., Manuf. Co. v. Wilson, 6 O. R., 421.
In re Bath’s case (8 Ch. Div., 334), the Court of Appeal held that al

though the shares were really valid, yet a luma fide question of their legality 
having been raised, and an agreement for their cancellation having been 
made in order to settle the question, the cancellation was good as between 
the shareholder and the company.

8 Livingstone v. Temperance Colonization Society, supra.
* The defendant, an original stockholder in a joint stock company, his 

stock being fully paid-up, was elected a director, after a statement prepared 
by the company's secretary had been published by them, setting forth that 
the company was in a flourishing condition earning a ten per cent, dividend. 
On the faith of such statement, defendant subscribed for new shares in the 
company, but soon afterwards suspecting that the statement was incorrect, 
he threatened legal proceedings to compel them to cancel the stock, where
upon a resolution was passed directing the books to be examined, and on 
such examination the statement was found to be false, and the company 
practically insolvent. A meeting of the shareholders was then called and a
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But in regard to the surrender of shares, each case as it arises 
should be decided upon its own merits.1 For instance, it has been 
held that where the company’s articles of association empowered it 
to increase its capital by the issue of new shares, which might be 
issued with such preferential rights as to payment of dividends or 
repayment of capital, and generally on such terms as the company 
should by special resolution determine; and the directors of the com
pany were empowered to accept surrenders of shares from any mem
ber of the company upon such terms as should be agreed upon; then 
the issue and allotment of preference shares in consideration of the 
bona fide surrender of fully paid-up shares were not ultra vires of the 
company.2

20. Director may accept a transfer of shares to himself.—Whilst, 
in the absence of special authority, it is not competent for directors 
to accept on behalf of a company the surrender of shares held in the 
company, it is ae competent for the directors of a company, as for 
anybody else, to accept shares in the company from such shareholders 
as may be willing to transfer them in the ordinary way. Conse
quently. an agreement between the directors and some of the share
holders of a company to the effect that the latter shall relinquish their 
shares and transfer them to the directors, is not ultra vires, or in any 
way illegal, if the agreement is with the directors as individuals, and 
not with them as representing the company.3

21. Reduction of capital by transfer to “ dummies ”—Liability 
of directors—English law.—Another method of illegally reducing the 
available capital of a company as towards its creditors, is the transfer 
of unpaid shares by their holders, upon the approaching insolvency

by-law passed cancelling the stock. After the defendant's subscription for 
the new stock, and before the cancellation, as also before the defendant 
became aware of the falsity of the statement, the plaintiff became a creditor 
of the company. The plaintiff after such cancellation, issued a writ and 
obtained a judgment against the company, and then sued the defendant for 
the amount of the new stock unpaid by him. Held, that the plaintiff could 
not recover; that there was power to cancel the stock; that the cancellation 
was duly made ; and that the defendant was not guilty of any laches. 
(Wheeler & Wilson Manuf. Co. v. Wilson, 6 O. R., 421.)

'In re Dronfleld Silkstone Co., 17 Ch. Div., 76, 85.
2 Eichbaum v. City of Chicago Grain Elevators (1891), 3 Ch., 459.
3Lindley Comp., 521-522; Haddon v. Ayers, 1 E. & E„ 118; distinguish 

Re Union Fire Ins. Co., McCord’s case, 21 O. R., 264, infra, p. 110.
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of the company, to parties who are mere dummies so far as the credi
tors are concerned, owing to their notorious inability to meet the 
demands made upon them for the amount unpaid on their shares. 
The Dominion Act, while leaving the transfer of shares almost wholly 
within the discretion of the directors,1 places certain restrictions upon 
the latter, one of them being that no share shall be transferable until 
all previous calls thereon are fully paid in,* and another rendering 
directors personally liable for allowing the transfer of shares not fully 
paid to parties who have no apparent means of meeting the calls 
which may be made of the unpaid portion of the shares held by them.3 

A director may, however, evade all responsibility for such a transfer 
by resorting to certain formalities provided by the Act4 whereby he 
publicly renounces all connection with such transfer. But if shares 
are transferred to a pauper or man of straw, who is misdescribed, so 
that the directors are imposed upon and induced to make no enquiries 
about him, the company can, on ascertaining the facts, repudiate the 
transfer and place the transferor on the list of contributories.5 * The 
British Columbia Act declares a transfer to escape liability for a 
nominal or no consideration or to a servant of the transferor shall be 
deemed fraudulent and need not be recognized on the winding-up.0 

The English law allows great latitude in respect of the transfer of 
shares. De Pass’s case ruled that when the transfer is an absolute 
out-and-out disposal of the property even though done for the express 
purpose of escaping liability,7 the transferee and not the transferor 
will be the contributory, but this case is difficult to reconcile with 
others, and is generally admitted to be unsatisfactory. If the trans
action is merely a colourable one, the transferor will be held liable as 
a contributory.8

All transfers of stock by a stockholder to the company, which 
have the effect of reducing the capital stock of the company, are void0 

and no valid distinction can be drawn between cases where the object 
of the transfer is to traffic in shares on the part of the company and 
where the intention is simply to cancel certain shares. In either case

1 Secs. 49, 62. 2 Sec. 51. • Sec. 49. 4 Sec. 49.
‘ Lindley Comp., 827; Payne’s case, 9 Eq., 223; Ex parte Kintrae, 5 Ch., 95.
• R. S. B. C., ch. 44, sec. 35.

4 De G. & J., 644; Lindley Comp., 826.
> Hyam’s case, 1 D. F. & J., 75; Budd’s case, 3 D. F. & J., 297; 30 Beav., 143.
!l Ross v. Worthington, 5 Legal News, 140.
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(no special power to do so being given to the company) the transfer 
is illegal, but whether the liability upon the shares is transferred, or 
not, depends upon the knowledge or ignorance of the prior holder.1

22. Devices to accomplish reduction of capital—We have already 
dealt with the question of illegal reduction of capital stock by the 
issue of shares at a discount,2 * but other expedients have sometimes 
been adopted to avoid this difficulty, while attaining the same result. 
Generally speaking, any unusual liberality on the part of a company 
in dealing with intending shareholders is regarded with suspicion.

Thus, while for the purpose of issuing its capital the payment of 
brokerage is intra vires of a company and unimpeachable, where the 
services of a broker are reasonably necessary and the broker properly 
employed and the commission (of so much per share) is a fair and 
just remuneration for the services rendered,8 yet where the commis
sion takes the form of a bribe or improper payment, and where the 
amount is wholly disproportionate to the services rendered by the 
broker, where, in fact, it is a mere colourable discount, this will be 
held an improper application of capital.4 *

A company will not be permitted to write off the discount on 
shares illegally issued at a discount, under the general power that a 
company has of reducing its capital.6 *

1 Rc Union Fire Ins. Co., McCord’s case, 21 O. R., 266.
zSee nupra, pp. 69, et seq.\ Cree v. Sommervail, 4 App. Cas., 648; lie Royal

Brit. Bank, Nicol’s case, 3 De G. & J., 387; He Central Bank, J. D. Hender
son’s case, 17 O. R., 110.

The Manager of an insurance company, authorized by the directors, with 
the moneys of the company purchased from the holder thereof, who was 
ignorant of the object intended, a number of partly paid-up shares of the 
company on which calls were in arrear, for tue purpose of cancellation, 
taking the transfer to himself as “manager in trust.” The company had 
no power to deal in its own stock. The shares were never cancelled, the 
dividends thereon being credited to the company. Held, in liquidation pro
ceedings, that in the absence of knowledge by the transferor that the pur
chase was for an illegal purpose, the manager was properly placed on the 
list of contributories. (Re Union Fire Insurance uo., McCord’s case, 21 O. R., 
264.)

;lMetropolitan Coal Consumers Association v. Scrimgeour (1895), 2 Q. B.,
604.

* In re Faure Electric Accumulator Co., 40 Ch. Div., 141; Lydney & Wig- 
pool Iron Ore Co. v. Bird, 33 Ch. Div., 85.

» Re New Chile Gold Co., 38 Ch. Div., 475.
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23. Purchase of shares on stock exchange through agency of a 
broker—“ Bucket Shop ” transactions.—Where a person instructs his 
broker to buy shares for him on the Stock Exchange, without any 
intention of himself taking delivery of the shares, but the broker does 
take delivery# and pays the full price by means of loans raised on 
security of the shares, and resells when instructed, receiving a per
centage on each transaction as commission, any profit or loss thereon 
being credited or debited to the principal, such a transaction is some
times spoken of as “ gambling on the stock exchange;” but it does not 
follow that the transaction involves a gaming contract.* 1 A contract 
cannot properly be so described merely because it is entered into in 
furtherance of a speculation. It is a legitimate commercial trans
action to buy a commodity in the expectation that it will rise in value, 
and with the intention of realizing a profit by its re-sale;2 and none 
the less so where the transactions are carried on by an association or 
syndicate formed for the purpose.3 In Canada the main point in 
determining the validity or otherwise, of such transactions, is that of 
delivery of the shares. In 1888 the Dominion Parliament passed 
an Act to suppress “ bucket shops,” 4 and section 1 of the Act pro
vided that “ Everyone who .... with the intent to make 
gain or profit by the rise or fall in price of any stock of any incor
porated or unincorporated company or undertaking . . . .
makes .... any contract or agreement, oral or written, pur
porting to be for the sale or purchase of any such shares of stock 
. . . .in respect of which no delivery of the thing sold or pur
chased is made or received, and without the bond fide intention to 
make or receive such delivery; and everyone who acts, aids, or abets 
in the making or signing of any such contract or agreement is guilty 
of a misdemeanour.”

A proviso was, however, added in the following terms, “ But the 
foregoing provisions shall not apply to cases where the broker of the 
purchaser receives delivery on his behalf, of the article sold, notwith
standing that such broker retains or pledges the same as security for 
the advance of the purchase money or any part thereof.”

But apart from this proviso, where a real contract of purchase 
has been made and carried out by a broker on behalf of a principal,

* Forget v. Oatlgny, P. C. (1885), App. Caa., 318; 11 R„ 474.
1 Ibid, and Laughton v. Griffin, P. C. (1895) App. Cas., 104; 11 R., 355.
* Laughton v. Griffin, supra. * 51 Viet., ch. 42.
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delivery to the broker is delivery to the principal just as much as if 
it had been actually made to himself.1

24. Conspiring to induce the purchase of shares.—An agreement 
between two or more to purchase shares in a company in order to 
induce persons who might thereafter purchase shares in such com
pany to believe, contrary to the fact, that there was a bond fide market 
for its shares, and that the shares were at a real premium, is an illegal 
transaction, and may be made the subject of an indictment for con
spiracy, and no action can be maintained in respect of such agree
ment or purchase of shares.2 In Canada this offence is now dealt 
with in sec. 394 of the Criminal Code, and the penalty may extend to 
seven years1 imprisonment.

1 Forget v. Ostigny, 11 R., at p. 479.
2 Scott v. Brown Doering, McNab & Co. (1892), 2 Q. B., 724.
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1. Membership in a company a question of contract—When 
complete,—The general principles of law applicable to contracts must 
govern the question of memberehip in a joint stock company.1

1 Magog Textile & Print Co. T. Price, 14 Can. S. C. R„ at p. 671. Per 
Ritchie, C.J.; Nlcol’s case, 29 C. D., 421.

8
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It is important to distinguish between the contract of member
ship actually existing among the shareholders or members of a cor
poration, and a contract to become a shareholder at a future time ; 
and a contract to become a shareholder at a future time must again 
be distinguished from a contract Jo purchase shares, which have 
already been issued.* 1

As already stated, the Dominion Companies’ Act2 and the Acts 
of most of the Provinces provide for incorporation by means of 
Letters Patent. The applicants are mentioned in the Letters 
Patent as having subscribed for shares ; and so soon as the 
charter issues, they become shareholders. All others become share
holders by application to the company for shares and an allotment, 
which is the company’s acceptance, completes the contract to take 
shares. When incorporation takes place by the registration of a 
memorandum of association, those who sign the memorandum are 
the first shareholders, and the subsequent shareholders are created 
as before stated. The terms of the memorandum of association or 
of the charter and by-laws of companies incorporated by Letters 
Patent are conditions of the contract.

Under the British Columbia Act those who sign the memoran
dum of association are deemed to have agreed to become members, 
and upon registration of the company shall be entered as members 
on the register.8 They become shareholders ipso facto on the incor
poration of the company and liable on the shares they have subscribed 
for.4 The contract which exists among the members of a company, 
and which constitutes them a corporate association on the registration 
of the company, gives the contracting parties the status of share
holders; it invests them with the continuing rights of shareholders, 
together with the corresponding liabilities; and the performance of 
this contract will always be specifically enforced, though a failure to 
perform rarely presents a ground for an action for damages.6 On 
the other hand, under the American system, as stated by Morawetz, a 
contract to become shareholder, or to subscribe for shares in a com
pany at a future day, does not give the contracting party the status

1 Morawetz, eec. 46. ï Supra, p. 31, chap. 3.
s R. S. B. C., ch. 44, sec. 30.
«And see as to English Acts which are similar; Palmer Comp. Law, 68; 

16 Ont. A. R., at p. 512, per Burton, J.A.
1 Morawetz, sec. 46.
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of shareholder until after the contract has been fully executed by 
taking the shares or actually subscribing upon the books; and, upon a 
failure to perform the contract, the company would be entitled to 
recover only the damages suffered,—that is, the difference between 
the amount which the defendant agreed to pay or contribute on 
account of the shares, and the value of an equal number of shares in 
the market.1 Under the Canadian Companies’ Acts, which provide 
for incorporation by the issue of letters patent, the applicants are 
named in the letters patent as the first shareholders, and are bound 
to have subscribed for one-half of the authorized capital. From 
among these shareholders the provisional directors are named. Sub
scriptions to stock are offers by the subscribers to become shareholders, 
and the contract of membership in the company is only complete by 
the acceptance which is expressed by allotting shores to the sub
scribers.

2. Position of charter members—Liability for calls—Prescription.
—So far as the charter members of the company are concerned, they 
hold themselves out to the world as the shareholders in and sub
scribers to stock in the company at the time of its incorporation,2 and 
if the amount of the holding of any one of them has not been specified, 
such an one would be liable in respect of one share at least.3 The 
charter members are not in the position of persons having a mere 
inchoate right to receive shares, but are actual shareholders and mem
bers of the company by virtue of the charter in respect of the holding 
recognized by that instrument,4 they are therefore liable for calls by 
the liquidator upon the stock so held without any further act of the 
directors in allotting such stock, or giving them notice of allotment,® 
and so long as such members take no proceedings to relieve themselves 
from liability, a mere statement by some of them to certain directors 
of the company that they will not accept their stock, will not relieve 
them from their liability as shareholders,8 nor will the failure of the 
directors to enforce payment of the shares so relieve them.7 Prescrip-

1 Ibid.
2 Per Osler, J., In Boultbee's case, 16 Ont. A. R., at p. 617.
* Per Osier, J., In Re Haggart Bros. Mfg. Co., 19 Ont. A. R., at p. 587.
« Ibid, at p. 688.
* Ibid, at p. 687; In re London Speaker Printing Co., 16 Ont. A. R„ 608.
6 In re Haggart Bros. Manuf. Co., 19 Ont. A. R., 682.
’ Ibid; and see In re London Speaker Printing Co., per Burton, J.A., 16 

Ont. A. R.. p. 608.
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tion does not begin to run against such members until a call has been 
made by the directors, for ordinarily there is no liability to pay for 
shares until a call is made.1

3. Position of one who agrees to subscribe for stock before incor
poration, but not mentioned in the charter—Contributory.—In regard 
to those who agree to subscribe for stock in a company before incor
poration and who are not mentioned in the charter as incorporators, 
their position may be regarded, 1st. as towards the company; 2nd. as 
towards the creditors under the winding-up acts. As regards their 
position towards the company, there can be no common law liability, 
as there can be no privity of contract between them and a company 
which was not in existence when they became subscribers,2 for, as 
above explained, this contract has not been completed by an accept
ance. Their’s is at most a mere proposition to take stock, and not a 
binding promise to take and pay,3 and, certainly does not constitute a 
contract which could be enforced by them. They could not by their 
offer oblige the provisional directors to allot any of the shares to 
them.4 It may now be safely laid down as our law, that a subscriber 
to stock in a company before incorporation, whose name has not been 
inserted in the letters patent nor appeared in the notice applying 
therefor, and who never received notice of allotment, nor paid calls 
nor did any other thing after incorporation which might constitute 
him a member, is not liable in respect of such stock whether he has 
repudiated or recalled his subscription or not.5 And even if the

i Ibid.
*In rc Northumberland Avenue Hotel Co., 33 Ch. Dlv., 16; Thames Nav. 

Co. V. Held, It Ont. A. R., 303.
3 Tessier, J., In Arless v. Belmont Manuf. Co., M. L. R. 1 Q. B„ 340 ; 

Henry, J., In Nasmith v. Manning, 5 Can. S. C. R., 441.
< Halifax Street Carette Co. v. McManus, 27 Nova Scotia, at p. 177; Per 

Henry, J., in Nasmith v. Manning, 5 Can. S. C. R., 441.
«Magog Textile & Print. Co. v. Price, 14 Can. S. C. R., 664; Union Nav. 

Co. v. Couillard, 21 L. C. J., 71; Rascony v. Union Nav. Co., 24 L. C. J., 133; 
Arless v. The Belmont Manuf. Co., M. L. R. 1 Q. B., 340; Nasmith v. Man
ning, 6 Can. S. C. R., 417; Halifax Street Carette Co. v. McManus, 27 Nova 
Scotia, 173; In re London Speaker Printing Co.; Pearce's case, 16 Ont. A. R„ 
608; Boultbee’s case, ibid; Rosedale Pressed Brick, etc., Co., Foster’s case, 
19 Can L. T. (1899). 811.

This view of the law sometimes leads to considerable hardship as regards 
those whose names are mentioned in the letters patent. For instance, the
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subscriber’s name has been inserted in the letters patent, but fraudu
lently, and without his consent, he will not be liable.1 There would

chief promotor of a company after leading others to become incorporated 
members owing to the large amount of stock he has himelf subscribed to, 
may withdraw and leave those he may have induced to Join to bear the losses 
of the company.

This happened in the following case and the circumstances were then 
even less favorable to the defendant:—The defendant with others agreed to 
apply for letters patent for a company for manufacturing purposes, under 
R. S. O., 1887, ch. 160, and signed a stock list subscribing for certain shares, 
and agreeing to pay therefor as provided by the Act and the by-laws of the 
company. Subsequently a petition purporting to be by thirteen of the sub
scribers, but omitting the defendant's name, was presented to the Lieutenant- 
Governor of Ontario for a patent incorporating the petitioners and such 
others as might become shareholders in the company thereby created a body 
corporate, etc. The stock list, however, subscribed by the defendant appeared 
to have been filed in the office of the Secretary of State. The petitioners 
were accordingly incorporated, “ and each and all such other person or per
sons as now is, or are, or shall at any time hereafter become a shareholder 
or shareholders in the said company under the provisions of the said Act." 
The defendant did not subsequently to the incorporation subscribe for stock, 
but on the contrary repudiated his former subscription. Held, that the 
defendant was not a stockholder, and was, therefore, not liable for calls on 
the shares which he purported to have subscribed for. (Tilsonburg Agri
cultural Manuf. Co. v. Goodrich, 8 O. R„ 666.)

1 Banque d’Hochelaga v. Murray, 15 App. Cas., 414; M. L. R. 2 S. C., 201.
A number of persons, among whom was C, agreed to form a company; 

but at a subsequent meeting in which C took part, it was resolved that as 
they could not obtain an expected subsidy from the government they would 
not go on; later some of those interested applied for letters patent and a 
company was formed, C’s name being inserted in the letters patent. C never 
attended any meeting or took any part in the affairs of the company, and 
the directors of the company afterwards passed a resolution to exonerate 
those who had signed the original paper, but who had refused to become 
shareholders when it was found that no subsidy could be obtained. H, a 
creditor of the company, obtained judgment against It, and having discussed 
the company, sued C as a contributory for the amount of his unpaid shares. 
Held, reversing the Judgment of the Superior Court, that C was not liable. 
(Cantin v. Banque d'Hochelaga, Q. B. 1880, 32 L. C. J., 22.)

Where it appeared that the defendant and others had been incorporated 
by letters patent Issued under the Great Seal of the Province, which letters 
had been obtained by a fraudulent misrepresentation that the defendant and 
others had petitioned for the same, and a writ of scire facias was issued 
on an information by the Attorney-General against the company, its liquida
tor, and its judgment creditor, to shew cause why the letters patent should 
not be declared fraudulent, null and void, “at least in so far as the said 
defendants were concerned." Held, under C. C. P., arts. 1034 and 1035, that 
the Code does not authorize a partial annulment of letters patent as had
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appear to be nothing in our statutory law which would render sub
scribers before incorporation liable as contributories under the fore
going circumstances.1

Of course, the position of a shareholder upon the winding-up 
of a company towards its creditors is different to his position toward 
the company. After the winding-up order there are only creditors 
and contributories before the Court, and no corporation; and share
holders cannot then raise defences which would be available against 
the corporation as rescission of the contract respecting the shares is 
then impossible.2 The description of a contributory under the 
Winding-up Act does not seem to contemplate that anyone but a 
shareholder or member of a company shall be placed upon the list, 
although this would probably be held to include a person who had 
entered into a binding contract with the company to take shares.3 
The persons mentioned in the Winding-up Act as those who are liable 
to be placed upon the list of contributories are the shareholders and 
members of the company. This would include the executors of a 
deceased shareholder.4 The subscriber before incorporation is not 
a member of the company within the meaning of that term as used 
in section 44 and following of the Dominion Winding-up Act.® Sec. 
2 (e) of the Dominion Companies’ Act, R.S.C., ch. 119, describes a 
shareholder as “ every subscriber to or holder of stock in the com
pany, and includes the personal representatives of the shareholder.” 
The Act contains no definition of the term “ subscriber.” A “ sub-

been directed by the Court of Queen's Bench, that they ought to be entirely 
annulled, and that the terms of the prayer were wide enough to authorize an 
order to that effect. (Banque d'Hochelaga v. Murray, P. C. 1890, 15 App. 
Cas., 414.)

!Pearce's case; Boultbee's case, 16 Ont. App., 508.
lRe Central Bank of Canada, 25 Can. Law Journal, 238, confirmed In 

appeal, 18 Ont. A. R., 209.
3 Pearce’s case, 16 Ont. A. R., at p. 613, per Burton, J.A.
* Rc St. John Bld'g Sy., Haye’s case, 18 Can. L. T., 346.
6R. S. C., ch. 129 : “ If a shareholder has transferred his shares under 

circumstances which do not, by law, free him from liability in respect 
thereof, or If he is by law liable to the company or its members or creditors, 
as the case may be, to an amount beyond the amount unpaid on his shares, 
he shall be deemed a member of the company for the purpose of this act, 
and shall be liable to contribute, as aforesaid, to the extent of his liabilities 
to the company or its members or creditors, independently of this Act; and 
the amount which he is so liable to contribute shall* be deemed an asset and 
a debt as aforesaid."
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scriber to stock in the company ” must mean one bound by a contract 
with the company, unless the Act has given it a wider meaning, and 
this it would appear not to have done.1 It is possible that the sub
scription form which the subscriber signs may be so worded as to 
constitute an offer by the company, in which case the subscription is 
an acceptance. The liability of the subscriber would thus depend 
on the terms of his subscription, but it is submitted that a mere sub
scription is not sufficient, and the wording of the Act is misleading.

The Act attempts to protect creditors by the publicity required 
bv the Act to be given as regards the proposed amount of the capital 
stock, the number and amount of the shares and the names and 
addresses, etc., of each of the applicants for incorporation.2 * In prac
tice the applicants are frequently merely promotors who transfer their 
shares immediately after the letters patent are granted. The public 
have no notice of any other subscribers, nor do any others hold them
selves out as responsible. And it is to be noted that if the letters 
patent make no other definite provision, the stock of the company 
so far as it is not allotted thereby, shall be allotted when, and as the 
directors by by-law prescribe.8 Those dealing with the company 
should not rely on the security of any others than the actual share
holders at the time of the transaction.

4. Application for shares.—It is not doubted in our Courts that 
an application for shares may be prepared and signed previous to the 
formation of the company and entrusted to a promotor, broker or 
other person interested in the company to be made use of or acted 
upon afterwards. All that has been decided is that a mere agreement 
to subscribe to stock in a company to be formed cannot, by itself, and 
without more, constitute the subscriber a member of the company.4 * * *

1 Per Osler, J., In re London Speaker Co., 16 Ont., A. R., at p. 516.
In Coventry’s case (1891. 1 Ch., at p. 211), Bowen, L. J., said: “ Sec. 23
of the Companies’ Act, 1862, says that every person who has agreed to become
a member of a company, and whose name is entered on the register of mem
bers. shall be deemed to be a member of the company; but we do not really
require that section to tell us that the law of contract is the law we have 
to apply."

* Sec. 4 (d), (e), (/), ch. 119, R. 8. C. » Sec. 26.
‘See per Osler, J.A., In rc London Speaker Printing Co., 16 Ont. A. R., 

at pp. 517 and 518.
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5. Subscription for stock in company prohibited by its charter 
from commencing business till a certain percentage of stock is taken 
up—“ Commencing operations.”—In regard to companies not subject 
to the Companies’ Acts, such as railroad companies, it is frequently 
the case that the company obtains its charter, but is not allowed to 
start ojrerations until a certain amount is subscribed to the capital 
stock and the company is otherwise organized. For the purpose of 
obtaining subscriptions to the stock a subscription book or stock list 
is opened. The position of those who sign this provisional stock sheet 
has been held to lie the same as those who subscribe to shares in a 
joint stock company not yet incorporated, because, although there 
may be a charter, vet the company cannot commence operations until 
the requirements of the charter are complied with, and this may never 
happen. The charter is merely a franchise conferring the power to 
form a company.* 1 Subscription to such a provisional stock list is 
said to be, at the most, a unilateral contract, if one at all, and one 
which could not be enforced by the party subscribing.2

Where the charter prohibits the company from commencing 
operations until a certain percentage of stock is subscribed and a cer
tain amount paid up, the provisional directors have the right to make 
calls on the stock subscribed for and do all acts for and in the name 
of the company, within their power, so long as these acts do not 
amount to “ commencing operations.” 8

6. Subscription for stock in company before organization—For
mation of contract—Allotment—Notice.—In the case of subscriptions 
conditional upon the formation or organization of such a company, it 
has been a difficult question to determine what action if any on the 
part of the company is necessary to complete the contract. The 
leading ease in this couptry on the point is Nasmith v. Manning.4 
Manning was induced to sign the stock l>ook of a chartered railway 
company incorporated but not yet organized. This book was headed 
by an agreement by the subscribers to become shareholders for the 
amount set opposite their names, and upon allotment by the company 
they covenanted to pay ten per centum of the amount of the said

« See Nasmith v. Manning, 6 Can. 8. C. R., 417.
* Ibid, per Henry, J., at p. 441.
i No. Sydney, etc., Co. v. Greener, 31 N. 8. R., 41.
* 5 Can. 8. C. R., 417.
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shares and all future calls. The company upon its organization passed 
a resolution instructing their secretary to issue allotment certificates 
to each shareholder for the amount of shares held by him. The secre
tary prepared them, including one for Manning, and handed them to 
the company’s broker to deliver to the shareholders. The brokers 
published a notice signed by the secretary, in a daily paper, notify
ing subscribers to the capital stock of the railway company, that the 
first call of ten per cent, on the stock was required to be paid imme
diately to them. Manning never called for or received his certificate 
of allotment, and never paid the ten per cent., and swore that he had 
never had any notice of the allotment having been made to him. The 
Supreme Court held, affirming the Ontario Court of Appeal, that the 
document signed by Manning was only an apnlication for shares, and 
that it was necessary for the company to have shown notice within a 
reasonable time of the allotment of shares to Manning, and no notice 
whatever of such allotment had been proved. From this judgment, 
Ritchie, C.J., and Gwynne, J., dissented, Strong, J., was absent, and 
Taschereau, J., stated that he felt great embarrassment in coming to 
a conclusion, and had vacillated a good deal about it.

The question in this case would appear to differ materially from 
the case of a subscription to shares in a company about to be incor
porated. In the latter case there is no company at the time with 
which to contract, while in the case under consideration their charter 
had been granted,1 and the provisional directors could offer a binding 
contract for shares in the company, conditioned of course, upon the 
organization of the company, which was dependent upon the 
subscription of the required amount of capital. Henry, J., held 
(Fournier, J., concurring) that the document signed by Manning 
formed but an offer on his part to accept 50 shares of the company’s 
stock when allotted to him. Taschereau, J., also seemed to consider 
that this was but an offer to take shares, the acceptance of which by 
the company needing to be notified to Manning.

Where a party offers to subscribe to stock in a company about to 
be formed, owing to the chances of over-subscription, the company 
must always have the option of allotting such stock.2

1 When a company is incorporated by special Act of Parliament, by 
charter or by registration, the moment of its formation is coincident with 
the date of its incorporation. (Lindley Comp., 18.)

* European & N. A. Ry. Co. v. MacLeod, 3 Pugs., 3; Lindley, p. 15; I,ake 
Superior Nav. Co. v. Morrison, 22 U. C. C. P., p. 220 ; Bolt & Iron Co., 
Hovenden’s case, 10 Ont. P. R„ 434.
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The question really turns upon the form of subscription. Until 
there is a meeting of the minds of both parties no binding contract 
exists, just as in any other contract.1 Even in England it is admitted 
that where the offer by the company precedes the application, the 
application is in truth an acceptance of a prior offer and an allotment 
is not necessary to complete the contract, although it may be neces
sary to constitute the applicant an actual shareholder.2 * But the 
mode of dealing with subscribers in that country is different to that 
which ordinarily prevails here. For some years the popularity of 
joint stock companies as an investment was so great that it was suffi
cient to announce that a promising company was being organized, to 
insure more applications for stock than were wanted. The conse
quence is that there, allotment and communication thereof to the 
applicant is the ordinary evidence of acceptance.8

It is now well settled in England that, in order to make the 
contract to take up shares completely binding, there must be the 
application, the allotment of shares to the applicant, and a communi
cation to him of the notice of allotment.4 * Such is substantially the 
law in Canada,6 * and certainly where the aplication is made before 
the company is incorporated.6

1 Cook v. Oxley, 3 T. R., 653; Routledge v. Grant, 4 Bing., 660.
a See Adam’s case, 13 Eq„ 474; Lindley Comp., 15; Palmer Comp. Law, 71.
a Ramsgate, etc. v. Montiflore, L. R. 1 Exch., 109; Hebb's case, L. R., 4 

Eq„ 9; Gunn's case, L. R. 3 Ch„ 40; Pellatt’s case, L. R. 2 Ch.. 527; House
hold, etc., Co. v. Grant, L. R. 4 Ex. Div., 216; Ward’s case, L. R. 10 Eq„ 659.

4 In rc Scottish Petroleum Co., 23 Ch. Div., 413, 430.
6 A person who has signed an application for shares in a company does

not become a shareholder till the company has accepted his application and 
assigned him the shares; and a letter from the secretary of the company 
informing the applicant that the shares demanded have been assigned to 
him, there being nothing on record to show that this was authorized by the 
company, and even the entry of the applicant’s name in the books of the 
company as a shareholder, is not sufficient, in the absence of proof of the 
assignment (allotment) of the shares, to render the applicant liable as a 
shareholder. (Common v. Mathews, R. J. Q. 8 Q. B., 138 (1898).

' See Boultbee’s case, 16 Ont. A. R., per Burton, J.A., at p. 519, citing 
In re Scottish Petroleum Co., supra ; Nasmith v. Manning, 5 Can. S. C. R., 
417; Pearce’s case, 16 Ont. A. R., at p. 515.

In rc Queen City Refining Co. (10 O. R., 264) It was held that the sub
scriber to stock of a company about to be incorporated under the Ontario 
Joint Stock Companies’ Act, was liable as a contributory upon the winding-up 
of the company, although no stock had been allotted to him, for the Act
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But as stated by Sir Nathanial Bindley in his book on Com
panies,* 1 “ Allotment and notice are, in truth, only material where 
there is no agreement without them. In the ordinary ease of an 
application for shares, there is no agreement in the absence of allot
ment and notice of it; but there may well be a binding agreement 
without either of them.” In this country it is well known that it is 
frequently necessary for the company to canvass for subscriptions to 
its stock. In a leading case decided in New Brunswick,2 * Sir Wm. 
Ritchie, then Chief .Justice of New Brunswick, said : “ In the English 
cases, the application has come from persons for stock; the contract 
was unilateral until there had been an acceptance by the company; 
here there was the very reverse; the company sent forth their agents 
to offer the shares and when the defendant accepted he became a 
subscriber and a shareholder (if there is any distinction).” And in 
an Ontario case,8 Chief Justice Hagarty remarked as follows : “If 
there had been applications to the directors for shares, offering to take 
stock, and, as often happened, to an amount exceeding the number to 
be taken, we can easily see how important the question of allotment 
would be. A man may signify his readiness to take stock, and desire 
to have a certain number of shares, and unless some shares were 
allotted to him, it could not be said that he was the holder of any 
shares. In the case before us the proceeding was of a totally different 
character. Parties were canvassed to take stock, and by the act of 
subscription they actually subscribed for a specific number of shares, 
and expressly bound themselves to make payments thereon, as might 
be required by the Board of Directors. Little over half the capital 
stock was subscribed for, and no question did or could arise from the 
course adopted as to any act to be done by the directors to allot any 
number of shares.” Again, Mr. Justice Loranger in the Court of

com templates two modes of acquiring stock, one by subscription and the 
other by allotment. But in a later case it was pointed out that the learned 
judge who decided the above case was probably under the impression that 
the subscription was subsequent to the issue of tne letters patent, and this 
view was strengthened by a later judgment in which the same learned judge 
referred to his former decision as supporting this contention. (Per Burton, 
J., in re London Speaker Printing Co., 16 Ont. A. R., at p. 613, and per Osier, 
J., iMd, p. 618.)

1 Pp. 761 and 762.
'i European Ry. Co. v. MacLeod, 3 Pugs. R., at p. 40.
1 Lake Superior Nav. Co. v. Morrison, 22 U. C. C. P., at p. 220.



124 CANADIAN COMPANY LAW.

Review, in delivering judgment in Rascony Woollen & Cotton Mfg. 
Co. v. Desmarais,1 said: “allotment is not usual in this country, where 
the procedure is quite different to that adopted in England.” 2 *

In each case it becomes a question of interpreting the form of 
the application, and deciding whether or not there is a contract by 
accepting certain shares or merely an offer to take stock. This is 
exemplified in the leading case of Nasmith v. Manning, where the 
grounds of the decision as stated by Henry, J.,8 were that the signing 
of the document by Manning applying for shares was simply an offer 
to take stock in a company not then but subsequently to be organized, 
and must be looked, upon as “ very different from the signing of the 
stock book of a company already in existence.” Burton, J., 
commenting on this decision, remarked that this case is not 
necessarily applicable to cases arising under the Winding-up Acts,4 

for there it was an execution creditor who was pursuing his statutory 
remedy and seeking to have execution issued against one of the 
partners, and it was necessary to show that the defendant was a share
holder in the strictest sense of the tenu.5 6 *

If the procedure does not take the form of a proposal by the 
company, the subscriber will not usually be regarded as a shareholder 
or contributory in the winding-up, even where he may have signed a 
subscription form, unless the company has made some recognition of 
his position as a shareholder, showing that it has accepted his appli
cation.0 It might be different under the old Ontaiio Joint Stock

* M. L. R. 2 8. C., 382; and aee Alley v. Trenholme, 3 R. J. O. (8. C.), 163.
2 Referring to Nasmith v. Manning, 5 Can. S. C. R., 417.
:| At pp. 440 and 441.
4 Per Burton, J.A., In re Standard Fire Ins. Co., Kelly’s case, 12 Ont. 

A. R., at p. 487.
I hbl.

6 In re Geological Society of Ontario, 16 Ont. A. R„ 543; Carlisle v. 
Saginaw Valley Ry. Co., 27 Mich., 315; Parker v. Northern Central R. Co., 
33 Mich., 23; Northern Central Ry. Co. v. Eslow, 40 Mich., 422.

C., after the incorporation of a company under the Ontario Joint Stock 
Companies’ Act, R. S. O. (1877), ch. 150, signed a share subscription book with
the following heading: “ We, the undersigned, do hereby severally on behalf 
of ourselves, our and each of our several and respective executors and admin
istrators, acknowledge ourselves to be subscribers to the capital stock of the 
Zoological and Acclimatization Society of Ontario for the number of shares 
and to the amount set opposite our several and respective names and seals 
hereunder; and we do hereby covenant; promise and agree, each with the



SHAREHOLDERS. 125

Companies’ Acts,1 for it has been held that that Act contemplates two 
modes of acquiring stock, one by subscription and the other by allot
ment.2 Very much depends upon the heading of the stock subscrip
tion book or list8 and the conditions under which it is signed. It is to 
be noted that a shareholder under our Acts4 is defined as “ every sub
scriber to, or holder of stock in the company, etc.” A subscriber in 
that sense would appear to mean a person who makes a valid contract 
with the company to take shares, or in other words, one who subscribes 
for shares in reply to an offer by the company.6

7. Subscription for stock in a completely formed and organized 
company.—The formal and unqualified subscription of the stock book 
under seal in the case of an incorporated and organized company, and 
for a stated number of shares would generally be regarded as a 
valid contract on the part of the company to issue the stock, and, on 
the part of the subscriber to receive and pay for the stock.0 This 
might constitute the subscriber a contributory within the meaning

other of us, and with S., to pay the amount of our said several subscriptions 
and all calls thereon, when and as the same may be called up and made 
under the provisions of the Ontario Joint Stock Companies’ Letters Patent 
Act, or under any by-laws which may be passed by the said company, and 
ice request the number of shares for which we subscribe hereunder to be allotted

No shares were allotted to C., he was not entered in the books of the 
company as a shareholder, and never made any payments. Four years after 
this document was signed by C., the company was wound up and he was 
sought to be held liable as a contributory.

Held, that this document did not, in the absence of any recognition by 
the company of C. s position as a shareholder, alone and ex proprio vipore 
create the liability contended for. (In re Zoological Society of Ontario, 
16 Ont. A. R., 543.)

iR. 8. O. 1887, ch. 167.
* In re Queen City Refining Co. of Toronto, 10 O. R., 264. See this case 

explained supra, p. 122, note.
“See In re Zoological Society supra for form of subscription in that case.
«R. S. C., ch. 119, sec. 2e.
1 In re London Speaker Company, 16 Ont. A. R., at p. 616, per Osler, J., 

and see per Burton, J., ibid, at p. 513; St. Paul, S. At T. F. Ry. Co. v. Robbins, 
23 Minn., 439.

6 St. Paul, S. & T. F. Ry. Co. v. Robbins, supra; Re The Queen City 
Ref. Co., 10 O. R., 264; Rascony Woollen Co. v. Desmarais, M. L. R. 2 S.C., 
381; Thompson Corporations, sec. 1138 and numerous cases there cited.
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of the Winding-up Acts.1 But if the form of subscription contains, 
in addition to what is otherwise an unqualified contract to take shares, 
a request or condition that the number of shares subscribed for be 
allotted to the subscriber, this would turn the scales in favour of the

1 But in Kelly’s ease (12 Ont. A. R., 486) the following was the form of 
subscription to an organized company : “ We, the undersigned, do hereby
subscribe for................. shares of the capital stock of the Alliance Insurance
Company, and agree to take the number of shares, and for the amount set 
opposite our respective signatures, and to pay on account thereof to the 
secretary of the said company ten per centum of the amount of stock, sub
scribed by us respectively, within thirty days from the day of our several 
subscriptions.

In his judgment, Burton, J., said at p. 489 :—“ But Mr. Galt contended 
that the document produced as the subscription for stock was a mere uni
lateral agreement imposing no obligation upon the company to allot him any 
shares, and that though it used words importing an agreement, it did not, 
in substance, differ from an application.

“ If the liability of the subscriber had depended upon this document 
alone, it might possibly be difficult to see Upon what precise grounds it could 
be placed. If, for instance, the winding-up order ..ad been made the day 
after the document had been signed, and before any action had been taken 
on it by the company, it might be very difficult, upon the evidence before 
us, to give an intelligent reason for holdidg him to be a contributory within 
the meaning of the Winding-up Act.” The learned Judge here cites sec. 48 
of the W7inding-up Act of that date (45 Vic., ch. 23), and continuing, says: 
“ The appellant here would not, under the circumstances I have referred to, 
be a shareholder; nor do I think he would have been liable under the agree
ment, inasmuch as he could not, so far as we can see on the evidence, obtain 
the stock in respect of which it was given, and which was the only consid
eration for it. But the liability does not depend upon the agreement alone; 
the act of the agent in obtaining the subscription was ratified by the com
pany, and Kelly’s name was entered in the stock book of the company, and 
all the notices usually sent to shareholders were sent to him. This was a clear 
intimation to him that the company recognized his subscription, and the 
act of the person who professed to act for them, and were prepared to carry 
out this portion of the contract by granting the shares to which his agree
ment referred.” In this case Kelly was held not to be a contributory because 
the particular Statute under which the case arose required that “ no sub
scription to stock shall be legal or valid until ten per centum shall have 
been actually and bond fide paid thereon into one or more of the chartered 
banks of this Province," and Kelly had never paiu anything on his stock.

In this case Patterson, J.A. (at p. 499) said: “A person bound to take 
shares, but who has not taken them, cannot under our Winding-up Act be 
made a contributory, as he might have been under the English Winding-up 
Act of 1848."
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subscriber in the case of a winding-up, in the total absence of any 
recognition of such subscriber by the company.1

With regard to the formation and completion of the contract to 
subscribe, notice, allotment, etc. much that appears in the previous 
section applies to the case of companies completely formed and 
organized.

8. Implied agreements to take shares.—A person may become a 
contributory without signing the stock book, or any written agree
ment to take shares.2 3 * * * * One who has caused his name to be entered 
on the company’s books as a shareholder in respect of shares taken for 
the purpose of making up the statutory amount, would, on principle, 
clearly be estopped from afterwards saying that he was not the holder 
of such shares.8

9. Liability of directors for qualification shares—Estoppel—Sub
scription to shares in trust by director.—Most of the statutes provide 
that directors must qualify for their position by the ownership, abso
lutely in their own right, of stock to the amount required by the

1 In re Zoological and Acclimatization Society of Ontario, 16 Ont. A. R.,
643; Nasmith v. Manning, 5 Can. S. C. R., 417.

3 Per Lord St. Leonards in Spackman v. Evans. L. R. 3 H. L., 171, 208;
Re Central Bank of Canada, 25 Can. L. J., 238; confirmed in appeal, 18 Ont.
A. R., 209; Per Crompton, J., in Wolverhampton v. Hawksford, 11 C. B. N. 
S., at p. 464; Per Hagerty, C.J.O., in Re Standard lire Ins. Co., 12 Ont. A. R„ 
at p. 496; Palmer Comp., 69.

Where a transferor who is not at the time of the transfer the owner of 
the specified number of shares, but who subsequently obtains and registers 
sufficient shares to make up the specified number, and the bank registers 
the transfer and pays, and the transferee receives dividends on such speci
fied number of shares, the bank and the transferee are estopped from con
tending that the specified number of shares did not pass to such transferee. 
(Re Central Bank of Canada, 25 Can. L. J., 238, confirmed in Appeal, 18 Ont. 
A. R., 209.)

Action was brought against defendant as transferee of shares in the 
plaintiff Bank for calls. There was no valid transfer of the shares under 
the Act, but defendant had paid calls, giving a receipt for a dividend, com
bined with others in appointing a proxy, and, being present at the trial, and 
hearing all the evidence, had not produced any evidence or offered his own 
testimony in reply. Held, that he must be treated as a shareholder. (Bank 
of Liverpool v. Bigelow, 3 Russ. & Ches. (N. Sc.>, 236.

3 Union Fine Ins. Co. v. O'Hara, 4 O. R., at p. 369. Per Osler, J. But 
see Coventry’s case (1891), 1 Ch., 202.
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by-laws of the company.1 * Or there may be provisions to this effect 
in the articles of association. There have been numerous decisions 
in England upon the question as to whether the acceptance of the 
office of director in a company whose by-laws fix a definite number 
of shares to qualify, will prima facie render the director liable as a 
contributory for the stated amount of shares. Until recently it has 
been difficult to have directors declared prima facie liable as contri
butories where they had not subscribed for the necessary qualification 
shares, for it has been determined that the articles of association 
stating the qualification, binds the members of the company only. It 
is not in itself a contract between the director and the company ; and! 
although the director binds himself to submit to it, it does not go so 
far as to say that he is to be deemed to be a member of the company.8 

But if there is not an actual agreement to take shares in such a case 
the courts will now go very far in inferring an implied one,3 and if 
the director has been entered on the register as a shareholder for the 
amount required to qualify, even without his knowledge, and acts as 
a director he will be regarded as liable for the same.4 *

In order to avoid any difficulty or doubt which may arise respect
ing a director’s liability for his qualification shares, the clause in the 
charter or articles of association is usually now so worded that the 
agreement is regarded not only as requiring the director to subscribe 
to so many shares in so far as the members of the company are con-* 
cemed, but he is deemed to have thereby taken these shares from the 
company. This is done by adding the words “ and, unless he shall 
do so, he shall be deemed to have agreed to take the said shares from 
the company, and the same shall be forthwith allotted to him 
accordingly.” 6

Where a director has accepted the office and acted as such, the 
element of estoppel enters into the agreement, and the courts have 
held that there ought to be inferred an agreement between him and 
the company, on his part, that he will serve the company on the terms

1 Sec. 30, R. S. C., ch. 119. (This applies to directors subsequent to the 
provisional directors.)

1 See per Bowen, L.J., in Isaacs’ case (1892), 2 Ch., at p. 167.
8 In re Bread Supply Association, 62 L. J. (Ch.), 376, 3 R., 288.
4 Brown’s case, L- R. 9 Ch., 102 ; Lord Inchiquin’s case (1891), 3 Ch., 28.
» Isaacs' case (1892), 2 Ch., 168; In re Hercynia Copper Co. (1894), 2 Ch.,
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as to qualification and otherwise contained in the articles of associa
tion, and on the part of the company that he shall receive the remun-. 
eration and all the benefits which those articles provide for directors.1

Where a statute or clause in the memorandum or by-laws says 
no person shall be eligible as a director unless he holds a specified 
qualification, this makes the possession of the qualification a condition 
precedent to election, and if the person elected does not possess the 
qualification he does not become a director de jure.2 *

If a director subscribes to shares “ in trust ” and he holds no 
other shares which would serve to qualify him as a director, unless he 
can show by unquestionable evidence that he held the shares in a 
bond fide representative capacity, he will be held liable as a contribu
tory to the extent of the unpaid balance thereon, upon the winding-up 
of the company.8

10. Liability of agent employed by the company on condition of 
his taking shares, or taking shares on condition of appointment.—The
same principle applies to the case of an agent or solicitor for the com
pany where it is one of the conditions of the contract between the 
agent and the company that the agent shall take shares.4 *

Where a person, on the promise by the manager of a company 
that he should be appointed as solicitor of the company, authorized 
the manager to subscribe for shares for him; and the manager did 
not subscribe to the stock book, but caused an account to be opened 
in the company’s books as if he were a shareholder and credited him 
with certain fees due him for services as a solicitor, it was held that 
he was liable as a contributory.6 *

1 In re Bread Supply Association, 62 L. J. (Ch.), 376; 3 R., 288, following 
Isaac’s case, supra; Brown’s case, supra; see also Alley v. Treuholme, R. J. Q.
3 S. C., 163.

2 Palmer Comp. Law, p. 124; Jenner’s case, 7 u. D., 132.
* In re Western Grain & Produce Co., 14 Can. L. T., 148.
* See Davis’ case, 41 L. J. (Ch.), 659; National Ins. Co. v. Egleson, 29 

Grant’s Chy., 406; In re Saint John Building Society; Ea> parte Pugsley, 9 
Can. L. T., 497.

* Gaston’s case, 12 Ont. App. Rep., 486, confirmed in Supreme Court, 12 
Can. S. C. R., 644; and see Per Osler, J., in Union Fire Ins. Co. v. O’Gara,
4 O. R.. at pp. 369, 370. C. having been communicated with by the president
of the company agreed to act as a director, and gave his note for $500 in order
to obtain a qualification. The president subscribed for 60 shares of stock
for him, on which the $500 would pay ten per cent. C. then acted as a direc-

9



180 CANADIAN COMPANY LAW.

11. Consent necessary to make a person liable as shareholder.—
Persons cannot be made shareholders without their consent,1 so that 
if a company or some other person has placed shares in a person’s 
name, and complied with all the formalities requisite to make him a 
member, he will nevertheless not be a member unless he has by agree
ment or otherwise authorized the acts in question, or ratified them.2

12. Begistration of person as shareholder is only prima facie 
evidence that he is such—Difference between Canadian and English 
Acts—The fact of having one’s name entered on the register of share
holders without showing in what capacity the shares are held, does 
not amount to a positive representation by the shareholder towards 
the creditors that he is such. Our Companies’ Acts provide that 
“ such books shall be prima facie evidence of all facts purporting to 
be thereby stated,3 in any action, suit or proceeding against the com-

for some time without (as he alleged) knowing that any stock had been sub
scribed for him. Subsequently he was noticed of a five per cent, call on 50 
shares, and he at once communicated with the president, who told him not 
to mind, and that the secretary would be instructed, and he was not to trouble 
again about it. All this time his note had been carried by the company, 
he had paid nothing. The president then absconded and he was notified of 
a five per cent, call and gave a note for $250 in payment of the same, not (as 
he alleged) because he was liable, but because he was told that would settle 
his total liability, and he did not wish to enter into a suit. Held, that he 
was properly placed on the list of contributories. (Chisholm's case, 7 O. R„ 
448.)

T. signed a power of attorney to C. to subscribe for 20 shares of stock, 
and delivered it to him on the undcistanding that it teas not to be used except 
he became a director of the company. C. directed the accountant to enter T.’s 
name in the stock ledger as a stockholder, which was done. Blotting pads 
were issued and an advertisement published in a newspaper, and a return 
made to the government with T.’s name inserted as a director in the two 
former, and as a member in the latter, but no board was ever formed with T. 
as a director. T. swore that he never saw the pads, advertisements or returns 
and that he did not know his name was in any of them; and on receipt of a 
notice claiming a five per cent, call he at once repudiated all liability. Held, 
that the stipulation that he was to be a director was a condition precedent 
to his becoming liable as a shareholder and that T.’s name must be removed 
from the list of contributories. (Turner’s case, 7 O. R., 448.)

1 Lindley Partner, Vol. 1, p. 132. Osler, J., in Union Fire Ins. Co. v. 
O’Gara, 4 O. R., at p. 370.

1 Ibid.
* Defendant subscribed on the stock subscription book of a company for 

ten shares, and wrote his signature as follows : “ T. A. Trenholme, in trust 
for H. Trenholme,” but the words “ in trust for H. Trenholme ” were erased
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pany or against any shareholder.1 The words prima facie indicate 
that the book is not to be conclusive or binding, but may be contra
dicted, qualified or explained by evidence on the part of the share
holder.2 Such an entry can have no greater effect than a written 
representation directly made by the shareholder to the creditor, that 
he is a transferee of the shares, but reserving to himself the right to 
show in what charraeter he holds them, and of thus qualifying or 
explaining the instrument of transfer.8

In regard to the publicity given to the list of shareholders, there 
is a marked difference between the provisions of the English Com
panies’ Acts and our Statute.4 The latter provides that “ such books 
shall, during reasonable business hours of every day except Sundays 
and holidays, be kept onen for the inspection of shareholders and 
creditors of the company and their personal representatives, at the 
head office or chief place of business of the company; and every such 
shareholder, creditor or personal representative may make extracts 
therefrom;” whereas under the English Act the share registers are 
made public records and are open to public inspection on the payment 
of a very small fee. And this may be of importance in the case of a 
creditor who claims to have contracted with the company on the 
security of the unpaid stock.6

13. Notice of allotment.—In cases where notice of allotment is 
necessary to complete the contract to take shares and to con
stitute the taker a shareholder as towards the company, it is not 
necessary to prove express formal notice of the allotment, is is suffi
cient to show that the allottee in fact knew of it,8 especially if he had

on the stock book. Held, that In the absence of evidence as to the time 
' when said words were erased, the presumption was that they were erased at 

the time defendant signed the stock book, rather than that the book was 
subsequently falsified; and it was for the party alleging that the erasure was 
made subsequently to prove It Alley v. Trenholme, R. J. Q., 3 S. C., 163.

Sec. 47, Dom. Act, R. S. C., ch. 119.
’See Per Strong, J., In Page v. Austin, 10 Can. S. C. R., at p. 166.
•Mi.
* Sec. 44, Dominion Act.
8 Sec. 32, comp. Act, 1862.
nLevlta’s case, 3 Ch., 36; Crawley's case, 4 ibid, 322; see Nasmith v. 

Manning, 5 Can. S. C. R., 417. This case turned principally upon the ques
tion of the sufficiency of the proof of notice of allotment. The case was tried 
twice. The judge at the second trial was unable to say whether notice had
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acted as a shareholder.1 Notice by post is sufficient,2 * even if the 
notice should fail to reach the allottee or his agent, either owing to 
some fault of the allottee8 or to some casualty in the post-office estab
lishment.4 S In the Province of Quebec, however, in negotiations 
carried on by correspondence, the contract is only entered into and 
formed when the letter containing the acceptance has reached the 
party who made the offer and has become known to him.6 If no 
time is fixed for the acceptance of the application, and it is not 
accepted within a reasonable time, it will be considered as having been 
declined.®

14. Not necessary to number and ear-mark shares allotted.—
When the company has sufficient unallotted original stock in hand 
to answer the number of shares required, it would not appear necessary 
to number and earmark the particular shares alloted;7 a share is an 
incorporeal right to a certain portion of the profits of the company.8

been received. In the Court of Appeal three out of four judges thought not,
and in the Supreme Court a bare majority confirmed their holding. Moss, 
J., in Denison v. Leslie (3 Ont. A, R., 647), said: “As is pointed out in the 
judgment of the Court, a formal notice need not be shewn; it is only neces
sary that there should be evidence, whether of conduct or otherwise, sufficient
to satisfy the judicial mind that the knowledge of an acceptance of his offer
had reached the applicant." But Henry, J., in Nasmith v. Manning (6 Can.
S C. R., 447), said : “ Some would appear to think that if the respondent 
found out through other means than from the directors that they had accepted 
his application or agreement to take shares, it would bind him. I differ with 
those who say so. If a notice of allotment be necessary in any case, it is 
necessary to come directly from one party to the other. Whatever the direc
tors did among themselves could not bind the respondent, unless by some 
binding act of theirs on which he could rely, they communicated their accept
ance to him of his offer to take the shares.”

1 Crawley’s case, supra.
* Household Fire Ins. Co. v. Grant, 4 Ex. D., 216; Harris’ case, 7 Ch., 587;

Wall’s case, 16 Eq., 18; Per Burton, J.A., in Nasmith v. Manning, 5 Ont. A. R., 
at p. 138, and reiterate^ by him in Re Standard Fire Ins. Co., 12 O. A. R., at 
p. 487. ' 1 Townsend’s case, 13 Eq., 148.

♦ Household Fire Ins. Co. v. Grant, 4 Ex. D., 216; Harris’s case, 7 Ch., 587.
1 Underwood v. Maguire, R. J. Q., 6 Q. B., 237.
« Ramsgate Hotel Co. v. Monteflore, L. R. 1 Ex., 109; Nasmith v. Man

ning, 5 Can. S. C. R., 417; Ex parte Bailey, 3 Ch., 592; Carmichael’s case, 17 
Sim., 163; Mathew’s case, 3 De G. & Sm., 234; and see In re Geological & 
Acclimatization Society of Ontario, 16 Ont. A. R., 543.

7 Nat. Ins. Co. v. Egleson, 29 Grant’s Chy., at p. 410.
e Ibid ; Claim : Calls upon shares for which the defendant’s testator 

had subscribed and upon which he had paid ten per cent, at the time of
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15. Subscription for shares in a fictitious name—Liability on 
same.—If a person take shares in the name of a fictitious person he 
will be held liable in respect of the shares, as if they were taken in 
his own name.* 1 Where the application is sent in the name of another 
not sui juris, it has been held to be the same as an application sent ir, 
a false or fictitious name. The transaction is a fabula acta, and the 
applicant himself may he put on the list of contributories.2 * But in 
order to render a person so liable it must be proved that he actually 
contracted to take shares for himself, merely disguising the fact under 
another name.8 Where directors, in order to make it appear that 
unallotted shares have been allotted, put several hundred of them into 
the names of their private friends through letters of application signed 
by themselves, but without any authority at all on the part of their 
friends to make this application ; this is a gross fraud and would 
probably, under our Companies’ Acts4 * or at common law, render the 
directors jointly and severally responsible; but not having agreed to 
take the shares themselves, they could not be held liable thereon as 
contributories.6 *

subscription. Defense : By a by-lâw of the plaintiff, company, no subscriber 
of stock should be a shareholder until the same had been allotted to him by 
order of the board. The testator subscribed for fifty shares, or any portion 
thereof which might be allotted to him, but no allotment was ever made. 
Held, on demurrer, bad, for the by-law did not extend to a case in which a 
person on subscribing paid the necessary deposit, in whom the shares would 
vest under 39 Vic., ch. 93, sec. 2 (0), the plaintiff company’s Act of Incorpora
tion (Union Fire Ins. Co. v. Lyman, 46 U. C. Q. B., 463.)

1 Pugh and Sharman’s cases, L. R. 13 Eq., 666; Cox’s case, 4 D. J. & S. 
63; Bute’s case, 13 Eq., 666.

• Ibid; Richardson’s case, 19 Eq., 688; Levita’s case, L. R„ 5 Ch., 489; 
Palmer Comp. Law, 70.

• See Coventry’s case (1891), 1 Ch., 202.
4 See sec. 49, Dom. Act, R. S. C., ch. 119.
• Coventry’s case (1891), 1 Ch., 202. C. sent to the directors of a company

a letter of application, signed by him " for ” his son, naming him, for the
allotment of 200 shares. C. was himself one of tne directors, and the appli
cation was made under an arrangement between tae directors that, in order
to make it appear that the whole of the share capital had been issued, 
the shares remaining unallotted should be issued to their nominees 
temporarily until applied for by the public, there being no inten
tion that either the directors or their nominees should be under any liability 
in respect of such shares, accordingly the son was registered as the holder 
of the 200 shares. The son, who was residing abroad, was totally unaware 
of the application or of the registration of the shares in his name. Nothing
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16. Distinction between subscription under a fictitious name and 
a fraudulent allotment to persons who never contracted to take the
shares allotted or who took them for an illegal restui que trust__This
statement of the law is the result of a recent English decision,1 and 
will probably have the effect of modifying some previous decisions 
touching this point.

For instance, in an Ontario case2 it was held that ‘‘directors 
subscribing for shares to enable a bank to go into operation, cannot 
relieve themselves from liability respecting such shares by declaring 
them to be ‘ tmst shares/ and that no calls are to be payable on such 
shares.” The directors had passed a resolution as follows: u That it 
being desirable to commence the organization of the bank without 
further delay, the directors agree to take up (in addition to their 
present holdings) the balance of the stock unsubscribed up to $500,000 
in tmst, to hold the same for such persons as may desire to subscribe 
for stock; and such subscriptions by directors in trust shall be can
celled or transferred pro rata, so as to reduce or cancel each holding 
in proportion, it being understood that no calls are to be payable on 
such trust holdings until such time as the stock is transferred to or 
taken by other parties.” The conclusion deduced by the Court from 
these facts was arrived at partly on the ground among others of an 
English decision.8 In this case several directors of a company in 
order to make up the required number of shares for incorporation, 
subscribed for stock and agreed among themselves to vest it in the

was ever paid on the shares, either by way of deposit, dividend or otherwise, 
and no certificate of allotment was ever issued. Subsequently the company 
passed a resolution for a voluntary winding-up, and, both C. and his son 
having died, the son never having in any way recognized his position as 
shareholder, the liquidator placed C.’s executors upon the list of contribu
tories, in respect of the shares. Upon a summons by the executors to have 
their names removed from the list:—Held, by the Court of Appeal, revers
ing the decision of Kay, J., that the case was governed by the ordinary law 
of contract; and that although C. and his co-directors might have rendered 
themselves jointly and severally liable on the ground of fraud, yet the facts 
did not establish such an actual contract by C. to take the shares as to justify 
his executors being placed on the list of contributories in respect of it. 
(Coventry's case (1891), 1 Ch., 202.)

Ibid.
*Rc Central Bank of Canada, 25 Can. L. J., 238; confirmed in Appeal, 

18 Ont. A. R., 209.
Preston v. Grand Collier Dock Co., 2 R. & C. Cas., 335; Mangles v. Grand 

Collier Dock Co., 2R.4fl. Cas., 360.
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secretary “in trust for the company;” and they resolved (as in the 
above case) that no calls should be made on such shares. The transfer 
to the secretary was never formally executed. The Court compelled 
the directors to make calls upon themselves and pay up in respect of 
these shares, and held that they could not set up the trust, or claim 
that the subscription was fictitious and fraudulent for the purpose of 
floating the company. When shares are held in trust, the trustee 
in his quality is regarded as the holder of the shares and as a con
tributory in respect thereof. But this is only the case where the 
trusteeship is bond fide and not colourable or fraudulent ; in the 
latter case the real owner will be liable.1 But here the trust being 
in favour of the company, the company could not be the beneficiary 
for that would be trafficking in its own shares which, as already 
stated,2 * is unlawful. If the subscription creates a contract the trustee 
must either hold the shares upon a bo'id fide trust, or he is a holder out 
and out. In the Coventry case,8 Fry, L.J., in appeal said : “ The 
question is whether or not a contract has been entered into by Millis 
Coventry with regard to the 200 shares. The evidence of Webb, 
his co-director, to my mind, conclusively shows that there was no such 
contract. Webb expressly states that the intention of the directors 
was that they should not take any of the unallotted shares. In my 
opinion, there was no real contract at all by any of the directors to 
take these shares; all they agreed to do was to go through a sham 
procedure, in order to make it apparent to the public that certain 
persons, who had not contracted for shares, had contracted for shares, 
and so the name of Samuel Coventry was entered on the list of share
holders. There was no contract with the company. A contract 
arises from the intention of two minds directed towards a common 
object, itself indicated by certain terms. Here there was no intention 
by either party, the company or Millis Coventry, that he should bind 
himself to take shares, it was a sham transaction, a fabula acta, by 
means of which the public were to be deceived.” Applying these 
remarks to the facts in the Ontario case {Re Central Bank of Canada,4 
it is clear that that transaction was a sham one, and instead, as in the 
Coventry case, of the father applying for shares in the name of his

1 Cox's case, 33 L. J. (Ch.), 145.
* Supra • (1891) 1 Ch., 202.
* 25 Can. L. J., 238; confirmed In appeal, 18 O. A. R, 209.
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son, and having them allotted to the latter entirely without his know
ledge, the parties subscribed for the shares, not for themselves, but 
in trust for persons to be found later on to take their shares and who 
could not and did not consent to the subscription. In the case of 
Mangles v. Grand Collier Stock Co.,1 the Court said: “ There only ia 
an inference drawn from the facts which are all raised on the supposi
tion that the original subscription of these persons was bad, and that, 
therefore, the project cannot go on at all. Whereas, it does appear 
to me, on what is stated in the bill, that those ten persons who sub
scribed are now by law liable to pay up the whole of their subscrip
tions ; and they, as far as it appears to me, might be compellable by 
law or in this Court, by a bill, to pay; and it would be no answer to 
any bill filed in this Court to compel payment, to say they intended 
a fraud to be committed ;—it would rather make the matter worse.”

This view would not now appear to be warranted by Coventry’s 
case, but the facts were more favorable to that interpretation in this 
case than in the Ontario case in which it was cited. Cox’s case2 was 
cited in Coventry’s case and was the basis of the judgment rendered 
by Kay, J., reversed in appeal. In that case it was arranged between 
the promoters, of whom C. was one, that C. should take 300 shares, 
and in order to increase the apparent number of shareholders, C. 
caused 100 of the shares to be transferred into the name of A. and 
100 into that of B., and it was held, that in the absence of bond fide 
trusteeship on the part of A. and B., and having regard to sec, 200 
of the Companies’ Act, 1862, C. was properly made contributory for 
the total number of 300 shares, without prejudice to any application 
which might be made to add the names of any other person or persons 
in respect of the 200 shares.

It will be noticed in Cox’s case that C. was the actual holder of 
the shares and would have benefited by any dividend that might have 
been declared thereon, and his intention in transferring them into 
the names of A. and B. was merely for the purpose of giving the 
scheme a more favorable aspect in the market; for it is not generally 
considered satisfactory to those who wish to invest in mines to see 
that the shares are chiefly in the hands of one or two persons, whose 
influence will, in fact, overrule the voices of all other shareholders;

1 2 R. & C. Cas., at p. 366. 1 33 L. J. (Ch.). 146.
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nor is a company likely to attract shareholders which appears on the 
face of it to have very few supporters.

Pugh and Sharman’s case1 was also distinguished in Coventry’s 
case. In that case S., who was a large shareholder, wished to take 
more shares, but the directors refused to allow his name to appear 
for any larger number. He then, at the suggestion of the secretary 
and with the concurrence of a local agent of the company, sent in an 
application for shares signed by his daughter P., a married woman 
residing elsewhere but then on a visit to him. Her condition was 
not stated in the application and the father’s residence was given. 
The deposits on application and allotment were paid by S. and he 
received the notice of allotment and a dividend which was paid and 
all the notices relating to the company, which were posted to P. at 
his address. P. signed the application without being informed or 
knowing what it was, and never told her husband anything about it, 
and neither of them knew she was on the list till an application was 
made by the official liquidator:—The Court held, that the case was 
similar to that of an application for shares in the name of a fictitious 
person, and that the name of S. must be substituted for P. in the list 
of contributories. An application for shares in a false name puts a 
man in the same position as regards liability, as a transfer into a 
false name.

These cases are distinguishable from Coventry’s case inasmuch 
as in the former there was a genuine intention to take shares, but 
under a disguise; whereas there was no intention on the part of 
Coventry to take the shares, but only to deceive the public.

In the Ontario case2 the Court said: " The understanding set out 
in the resolution as to ‘ trust stock ’ its ‘ cancellation ’ unless as 
prescribed in the Bank Act, and that ‘ no calls are to be payable,’ may 
be eliminated out of the resolution as void. The moment each 
director signed the stock subscription book agreeing to take a certain 
number of shares, he undertook a personal liability to pay all calls 
upon such shares, from which he could only free himself under the 
conditions prescribed by the Bank Act.” If the result of signing the 
stock subscription book by a director in trust was to render him a

' L. R. 13 Eq„ 666.
-Re Central Bank of Canada, 25 Can. L. J., 238; confirmed In Appeal.



188 CANADIAN COMPANY LAW.

contributory, although the signature was made by virtue of a reso
lution declaring in effect, that the signature was to be made merely 
for the purpose of showing certain capital as subscribed for, which 
in reality was not bond fide subscribed for, and that the subscriber 
did not claim to hold the shares for himself but merely as trustee, 
then applying this reasoning to Coventry’s case it would follow that 
the fact that C. had signed an application for shares on behalf of a 
mere “ dummy ” and had had them allotted in that guise, would 
make the person signing the application liable as a contributory, 
although he had no intention of holding or deriving any profit from 
the shares. But, as Bindley, L.J., said in Coventry’s case1: “We 
must not strain the facts in order to find an agreement where none 
exists.”

In the Ontario case the directors drew up a formal resolution2 

concerning certain shares which were to be taken up apparently by 
them but in reality under conditions which shewed distinctly that 
they had no intention of themselves holding the stock. What the 
Court sought to do in this case was to regard the subscription in the 
stock book as constituting the contract with the company, whereas 
in reality the real contract entered into with the company was the 
resolution passed by the directors, the signing of the stock book being 
merely the completion of the agreement formulated at the meeting 
of directors. The signing of the stock book as shareholder in trust 
being merely part of a fraudulent agreement, could no more render 
the subscriber liable than the unauthorized signature of an applica
tion for shares in the name of another to whom there is an allotment 
without the intention to become a shareholder, as in Coventry’s case. 
But where the stock book is so signed, as trustee, by a director who has 
acted as such and has no other share whereby to qualify for the 
position, he will be regarded as holding out that he was qualified to 
act, and upon the winding-up of the company will be liable as a con
tributory for any unpaid balance on such shares unless he can show 
by unquestionable evidence that he held the shares in a bond fide 
representative capacity.3

17. Liability of subscriber when company has not fulfilled the 
requirements of its charter—Defences on calls.—No person can, pro-

'(1891) 1 Ch., at p. 210. Supra, p. 184.
3 In re Western Grain & Produce Co., Cleghorn’s case, 14 Can. L. T., 148.
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perly speaking, be said to be member or a shareholder in a 
company so long cs he has only a right to become such. If a person 
who is not a shareholder omits to do what is necessary to 
render himself one, he remains a non-shareholder, although very little 
may be wanting to render him a shareholder.1 Thus where the act 
incorporating a company provides that no subscription to stock shall 
be legal or valid until ten per cent, shall have been actually and 
bond fide paid thereon, it has been held that where a subscriber under 
these conditions has not paid the ten per cent, he will not be regarded 
as a contributory upon the winding-up of the company.2 But unless 
the statute is very formal and precise as to the payment of this ten per 
cent, being a condition precedent, the subscriber will, upon an a-ction 
by a creditor, be liable to the extent of his subscription.3 For instance, 
under the Bail way Act4 it is the duty of the provisional directors 
upon a certain amount of shares in the capital stock being subscribed 
and ten per cent, paid, to call a meeting of the shareholders who 
should have so paid up the ten per cent, thereof, for the purpose of 
electing directors. And some of the Special Incorporating Acts 
contain provisions requiring that on the subscription for shares of 
the capital stock, each subscriber should pay forthwith ten per cent, 
of the amount subscribed by him, and that the directors should 
deposit the same in some chartered bank to the credit of the company. 
Under such a combination of facts as the foregoing, it has been con
sidered that it would not be ultra vires of the directors to accept a

1 Llndley Comp., p. 44. New Brunswick, etc., Ry. Co. v. Muggeridge, 4 
Hurl & Norm.. 160.

* Rc Standard Fire Ins. Co., 12 Ont. A. R., 4M. It is true the statute in 
question enacted that the shares shall be vested in the several persons who 
shall subscribe for the same, but it went on to provide “ that no subscrip
tion to stock shall be valid until ten per cent, shall have been actually and 
bond fide paid thereon.” It has been held In England, under a similar provi
sion, that the object of the section is “ to protect the public, and to make the 
concern more solid, and for that purpose to allow no transfer of shares until 
they represent some actual capital.” (Bramwell, B., in Gloucestershire Ry. 
Co. v. Bartholomew, L. R., 3 Ex., 15.)

1 Denison v. Leslie, 3 Ont. A. R., 536. Where ten per cent, was not paid 
at the time of original subscription of bank shares, nor within 30 days there
after, as required by the Banking Act, R. S. C., ch. 120, sec. 20, but was paid 
before the first transfer took place and was accepted by the bank:—Held, that 
subsequent transferees of the shares were properly placed upon the list of 
contributories in winding-up proceedings. In rc Central Bank of Canada, 
Baine’s case, 8 Can. L. T., 389.

4 1888 (D), sec. 36.
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subscription unaccompanied by a present payment of ten per cent.,1 

and it was further held that, as the remainder of the special act would 
appear to contemplate the possibility of persons being subscribers, 
and not having paid the ten per cent., the defendant could not set up 
the non-payment of the ten per cent, in defense to an action by a 
creditor proceeding by way of scire facias?

The provision requiring the payment of ten per cent, has received 
in Canada an equitable rather than a strict interpretation. For 
instance, in Denison v. Leslie,3 Moss, C.J.A., remarked : “ It was 
pressed upon us that by reason of his default in the payment of the 
ten per cent., the defendant never became entitled to the rights of a 
shareholder. That is very true, but it does not assist him when he 
is contending that he is not subject to the same liabilities as a sub
scriber who had to that extent fulfilled his contract.” That would 
seem to be a reasonable view of the case. But the same reasoning 
was not adopted in Be Standard Fire Ins. Co.4 It is true that in 
this case the statute was much more precise in making the payment 
of the ten per cent, a condition precedent to the full position of stock
holder. Under the strict construction of the Act it became a protec
tion to those who had subscribed and been accepted as shareholders, 
but who had not paid the ten per cent. The Act governing that case 
provided that no subscription to stock should be legal or valid until 
ten per cent, shall have been actually and bond fide paid thereon. 
Does this not rather mean that where a person has subscribed to stock 
under such conditions, and his subscription has been accepted by the 
company, then he becomes so far as the company and its creditors 
are concerned, to all intents and purposes a shareholder in the com
pany, but liable to have his shares forfeited, or at least to have his 
rights as an active shareholder suspended until payment of the ten 
per cent. ? To hold otherwise would lead to this anomaly: that those 
who had paid their ten per cent, would be liable as contributories for 
the remaining ninety per cent., while those who had not been so 
diligent would escape. This would be putting a premium on dilitori- 
ness.

It has been said by an Ontario Court5 that the provision as

' Per Moss, C. J. A., in Denison v. Leslie, 3 Ont. A. R., at pp. 543, 644.
im. At p. 548. < 12 Ont. A. R., 486.

sIn re Central Bank; Baine’s case, Nasmith’s case, Boyd, Chancellor. 
8 Can. L. T., 389.
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to payment of the ten per cent, is for the protection of the public, 
and till payment is made the person subscribing may not be able to 
deal with the stock, but he is at least equitable owner, and may 
become legally entitled on making the prescribed payment. Would 
not this equitable ownership render the subscriber liable as a contri
butory upon the winding-up of the company under the Winding-up 
Act?1

In the United States the decided weight of authority and the 
most carefully considered cases hold that a subscriber for stock cannot 
escape the responsibilities of a stockholder by showing that he never 
paid the percentage or fixed amount required by the charter or statute 
to be paid at the time of subscribing.2 * He will not thus be per- 
mited to take advantage of his own wrong and default to the 
prejudice of others.8

Where a person subscribes to stock in an incorporated company, 
which is not authorized to carry on business until $100,000 of its 
capital stock has been subscribed for and thirtv per cent paid thereon, 
within six months after the passing of the act of incorporation, such 
subscriber will not be liable to calls made by the company where it 
had started business after the six months by virtue of a ficititious sub
scription to its capital,4 and where the subscriber had not acquiesced, 
but had withdrawn his subscription within a reasonable time. In 
such a case the illegality of the charter can be pleaded by way of 
defense to an action for calls by the company.5 This would merely 
result in a stay of proceedings until the Attorney-General could be 
called upon to take proceedings to have the charter annulled;6 * and

1 See secs. 44. 46 R. S. C., ch. 129, as to liability as a member; and as to 
liability of equitable owner in a certain case, see sec. 48, R. S. C., ch. 119.

-'Cook Stockholders, 2nd Edit., sec. 173; Illinois River Ry. Co. v. Zimmer, 
20 111., 664; Haywood & P. P. Ry. v. Bryan, 6 Jones' L. (N. C.), 82, the Court 
saying, “ It would be a strange rule which would allow him to take advan
tage of the other stockholders' forbearance and his own neglect." Pittsburgh 
W. & K. R. R. Co. v. Applegate, 21 W. Va., 172. Minnesota & St. L. Ry. Co. v. 
Bassett, 20 Minn., 636. I hid.

Brown v. Dominion Salvage & Wrecking Co., Q. B. 1891, 20 R. L., 667; 
appeal to Supreme Court dismissed for want of Jurisdiction, 20 Can. S. C. R. 
203.

4JMd. This must be pleaded by demurrer in Quebec. Windsor Hotel
Co. v. Murphy, 1 L. N., at p. 76.

fi Banque d’Hochelaga v. Murray, P. C. 1890, 13 L. N„ 267. Windsor Hotel
Co. v. Murphy, S. C. 1877, 1 L. N., 74; Dominion Salvage & Wrecking Co. v.
Attorney-General, 21 Can. S. C. R„ 72; sec. 68, Comp. Act (D).
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if annulled, the action would be dismissed. But if the time for sub
scription of the amount required by the charter be not fixed, and the 
company be simply prohibited from commencing operations till that 
amount be taken up and a certain proportion paid in, this would not 
prevent the provisional directors from making calls and doing all acts 
which fall short of the term “ commencing operations,” and could 
not be successfully pleaded in an action for calls.1 *

Mere illegal acts by the company after its valid incorporation 
or organization, not conducing to forfeiture of the charter, could 
not be pleaded as a defense to calls upon shares which had been law
fully issued.*

Alleged irregularities in the original organization of a company 
cannot be set up as a defense to calls by the company where the sub
scriber has assumed the position of shareholder, and has paid a portion 
of the calls made from time to time on the stock.3

18. “ Ultra vires ” issue of new capital—Liability of holder of— 
Acquiescence and Estoppel.—Where new capital is issued by a com
pany under conditions wholly ultra vires ; for instance, where the 
■whole of the original capital stock has not been allotted and paid in, 
which is required by the governing statute as a condition precedent 
to the issue of the new capital, the holder of such stock will not be 
liable either to execution creditors or as a contributory upon the 
winding-up of the company.4 * 6 The difficulty consists in determining 
how far the doctrines of estoppel and acquiescence are applicable 
under such circumstances. Our Supreme Court has held8 that when 
u statutory liability is attempted to be imposed on a party which can 
only attach to an actual legal shareholder in a company, he is not 
estopped by the mere fact of having received transfers or certificates 
of stock he supposed to be in existence from questioning the legality 
of the issue of such stock, and from showing that he never was in

1 No. Sydney, etc., Co. v. Greener, 31 N .8. R., 41.
> Connecticut ft Passumpsic River Ry. Co. ▼. Comstock, Q. B. 1870.1 R. L., 

689; and see Marmara Foundry Co. v. Murray, 1 U. C. C. P., 29.
Windsor Hotel Co. ▼. Lewis, Q. B. 1881, 4 L. N., 331; 26 L. C. J., 29, 

reversing Rainville, J., 30 April, 1879; and see Petrie v. Guelph Lumber Co., 
11 Can. S. C. R., 460; Common v. McArthur, 29 Can. 8. C. R„ 239.

4 Page v. Austin, 10 Can. 8. C. R., 132; In re Ontario Express ft Transpor
tation Co., 21 Ont. A. R., 646; Stace ft Worth’s case, 4 Ch„ 682; Bank of Hin
dustan v. Allison, L. R. 6 C. P., 64 and 222.

6 Page v. Austin, $upra.
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law a shareholder liable for the debts of the company, because there 
never was any legal stock by which he could become a legal share
holder, so that he never filled the character to which alone the statu
tory remedy was given.

Lord Justice Lindley says in his work on Company Law1 : “ The 
holders of shares which the company have no power to issue, in truth, 
hold nothing at all, and are not contributories,” and again2 : “ the 
person taking them cannot be estopped or otherwise become a member 
in respect of them.” But Mr. Buckley in his work on Company 
Law3 points out that “ it would appear from Campbell’s case4 * that the 
doctrines of estoppel and acquiescence are applicable under such cir
cumstances, and that, even if these be grounds for disputing the 
validity of the creation and issue of the shares, yet if the company 
are estopped from denying that they were well created, persons who 
in taking such shares have voluntarily entered into contracts of which 
they have had the benefit cannot subsequently be relieved from 
them.” And Mr. Justice Burton, in his judgment in the case of 
Page v. Austin while it was before the Ontario Court of Appeal8 

said : “ If, in the present case, the defendant had known all about 
the manner in which the increased stock had been issued, and with 
that knowledge had accepted the transfer, it might well be that he 
might be estopped from setting up the want of power in the directors 
as a defence to an action by the company or on an application to place 
him on the list as a contributory on winding-up.”

19. Subscription to stock through agent.—A valid subscription 
may, of course, be made through an agent.6 The authority to take 
shares for another in a company should be in writing, but it would 
appear that a verbal authority would be binding.7 But the mere fact 
that a party tells an officer of the company, who has called upon him 
to solicit further subscriptions, that he means to take stock, or will 
take it, to a certain amount, does not authorize such officer to write

1 Fifth Edit., p. 774. * At p. 63. ' Sixth Edit., at p. 73.
* 9 Ch., 1, 16; and see Groom’s case, 16 Eq., 417, 431; Richmond’s case,

4 K. & J„ 306.
* See extract, 10 Can. S. C. R., at p. 190.
nRc Standard Fire Ins. Co., 12 Ont. A. R., at p. 494; Cook Stockholders,

2nd Edit., sec. 67, p. 81.
Ingeraoll & Thamesford Gravel Road Co. v. McCarthy, 16 U. C. Q. B„ 

162; and see Union Fire Ins. Co. v. O’Gara, 4 O. R., at p. 366.
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his name down as a subscriber;1 to bind the party it would be neces
sary to prove that he authorized the agent to sign the stock book for 
him.2 And authority to an agent to subscribe is not a subscription 
in itself.8 Where, however, a person, on the promise of the manager 
of a company that he should be appointed solicitor of the company, 
authorized the manager to subscribe for shares for him ; and the 
manager did not subscribe to the stock book, but caused an account 
to be opened in the company’s books as if he were a shareholder, and 
credited him with certain fees due him for services as solicitor, it was 
held that he was liable as a contributory.4 In an early Ontario case 
a subscription by an agent in his own name was held to constitute 
him a trustee for his principals.6

20. Misrepresentation in prospectus, etc., ground for relief of 
shareholder.—If it can be shewn that a material representation which 
is not true is contained in the prospectus, or in any document form
ing the foundation of the contract between the company and the 
shareholder, and the shareholder comes within a reasonable time, and 
under proper circumstances, to be relieved from that contract, the 
Courts are bound to relieve him from it, and to take his name off any 
list of shareholders or contributories on which it may have been put.0

21. Misrepresentations by directors as ground of action against 
the company.—As to the question of the company being responsible 
for misrepresentations on the part of the directors, the rule was laid 
down by Lord Chelmsford, in Western Bank of Scotland v. Addie7

' Ibid. * Ibid.
1 Granger, etc., Co. v. Vinson, 6 Oregon, 172; and see New Brunswick, 

etc., Co. v. Muggerldge, 4 Hurl. & Nor., 160.
«Gaston’s case, 12 Ont App. Rep., 486, confirmed in Supreme Court, 12 

Can. S. C. R., 644, and in cases cited at p. 23, supra.
1 Davidson v. Grange, 4 Grant’s Chy., 377.
«Per Turner, L.J., in Reese River Co., Smith’s case, 2 Ch., 604, 609; and 

see Blake's case, 34 Beav. 639, Ship’s case, 2 D. J. & S., 644.
In an action brought by an incorporated company for calls, a plea in 

bar that the defendant became a holder of the shares by subscription, and 
was induced to become such subscriber and holder by the fraud of the com
pany, and that he has received no benefit from and has repudiated the shares: 
—Held, good on demurrer. (Provincial Ins. Co. v. Brown, Denroche, 9 U. C. 
C. P., 286.)

L. R.. 1 H. L. 8c., 146, 167; Nlcol’s case, 3 De G. & J., 387; Provincial 
Ins. Co. v. Brown, supra.
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that “ where a person has been drawn into a contract to purchase 
shares belonging to a company by fraudulent misrepresentations of 
the directors, and the directors, in the name of the company, seek to 
enforce that contract, or the person who has been deceived institutes 
a suit against the company to rescind the contract on the ground of 
fraud, the misrepresentations are imputable to the company, and the 
purchaser cannot be held to his contract, because a company cannot 
retain any benefit which they have obtained through the fraud of 
their agents.”

But, as stated in the first part of this work,* 1 if the person who 
has been induced to purchase shares by the fraud of the directors, 
instead of seeking to set aside the contract, prefers to bring an action 
of damages for the deceit, such an action cannot be maintained against 
the company, but only against the directors personally.2

22. How right to repudiate shares may be lost—Delay—Company 
being wound up.—The right to repudiate shares will be lost if not 
promptly asserted after the facts are known or might have been known 
had a reasonable diligence been exercised; and a fortiori will be lost, 
if the shareholder has so acted, after he knew the facts, as to have 
elected to keep the shares and to have waived his right to repudiate 
them.3 The question of what is a reasonable time in such case has

* Promotion of Companies, supra, p. 13.
1 Western Bank of Scotland v. Adle, per Lord Chelmsford, L. R. 1 H. L. 

Sc., at p. 158; but see Llndley Companies, 5th Edit., p. 74.
* Montplalslr v. Banque Ville Marie, Q. B., 1889, 18 R. L., 163; 33 L. C. J., 

317.
The Stadaconas Insurance Company, incorporated In 1874, employed local 

agents to obtain subscriptions for stock in the district of Quebec, such local 
agents to receive a commission on shares subscribed. At the solicitation of 
one of these local agents, C., intending to subscribe for five paid-up shares, 
paid $600, and signed his name to the subscription book, the columns for the 
amount of the subscription and the number of shares being at the time left 
blank. These columns were afterwards, In the presence of appellant, filled 
in with the number of shares (50) by the agent of the company, without C.’s 
consent. Having discovered his position, one of appellant’s brothers, who 
had also subscribed In the same way, went next day to Quebec and endea
voured, but ineffectually, to Induce the company to relieve them from the 
larger liability. At the end of the year 1875 tht company declared a dividend 
of 10 per cent, on the paid-up capital (montant versé), and the plaintiff 
received a cheque for $50, for which he gave a receipt. In the following year 
the company suffered heavy losses, and notwithstanding C.'s repeated endea-

10
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already been dealt with in the chapter on Promotion of Companies.1

But while, as against the company, the shareholder may be 
entitled to relief, if he come in reasonable time, and unde:1 proper 
circumstances to apply for it, yet if the company be wound up, 
whether voluntarily2 or by or under the supervision of the Court,8 

or if it stop payment, and its directors issue notices concerning a 
meeting to pass resolutions for voluntary liquidation4 and the contest 
thus becomes one between the shareholders and the creditors of the 
company, or between the shareholder and his co-contributories as 
distinguished from the corporation,6 this equity will be lost.6 The 
doctrine is that after the company is wound up it ceases to exist, and

vours to be relieved from the larger liability, brought an action against him 
to recover the 3rd, 4th, Bth and 6th calls of live per cent, on fifty shares of 
|100 each, alleged to have been subscribed by C. In the capital stock of the 
company.

Held (Sir W. J. Ritchie, dubitantc), reversing the judgment of the Court 
below, that the evidence shewed that the appellant never entered Into a con
tract to take 60 shares, that the receipt given for a dividend of ten per cent, 
on that amount actually paid (montant versé) was not an admission of his 
liability for the larger amount, and he was therefore not estopped from show
ing that he was never in fact holder of fifty shares in the capital stock of 
the company. (Cote v. Stadacona Ins. Co., 6 Can. S. C. R., 193.)

Of this case, Mr. Justice Ramsay says, in a note to the abstract of the 
decision of the Court of Appeal, which was reversed, at page 166 of his appeal 
cases : " In the Supreme Court this judgment was reversed, the Court hold
ing that the taking of ten per cent, was not an acquiescence, as It was taken 
as Interest on the amount the appellant had paid. The only difficulty to this 
theory Is that It is unquestionable the appellant took It as a dividend on his 
shares as subscribed, and not as interest. To some extent the case was a 
hard one, and the judgment of the Supreme Court was simply sentimental, 
dolo faccrc, qui stw Jure utitur. If it were not for certain decisions, one would 
be disposed to say that the principle was strangely misapplied in a case like 
this. The common law right and the statutory power stand on quite a 
different footing. The former Is common to all men, the latter is a mere 
privilege, specially granted to a person, and It can hardly be presumed that 
it was the Intention to benefit one man at the expense of another. It Is 
possible that the use of the expression "the law" in English to express both 
a laic and the late, may, to some extent, explain this extraordinary fallacy."

1 Supra, p. 18.
• Stone v. City & County Bank, 3 C. P. Dtv., 282.
• Oakes v. Turquand, L. R. 2 H. L., 326, 367.
4 Muir v. Glasgow Bank, 4 App. Cas., 337.
1 Burgess’s case, 15 Ch. D., 607.
• Buckley Comp., 116 (6th Edition).
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rescission is impossible. There are then only creditors and contribu
tories, and no company.* 1

A contract induced by fraud is not void, but voidable at the 
option of the party defrauded, provided that he avoids it while matters 
remain in the same position.2 * And by a contract being voidable is 
meant, not that it is void till ratified, but that it is valid until 
rescinded, where the rights of third parties intervene;8 and if before 
it be rescinded, a winding-up be commenced, or the concern cease to 
be a going concern, the shareholder can no longer be relieved, but 
will be held liable as a contributory.4

23. Shareholder may be eligible to be appointed liquidator.—
The fact that a person is a shareholder of a company is not a valid 
objection to his appointment as liquidator if all the creditors have 
agreed upon and recommended such appointment.8

1 Per Jessel, M.R., Burgess’s case, 15 Ch. Dlv„ 607, 509; Per Hodgins, Q.C., 
Master In Ordinary; Re Central Bank of Canada, 25 Can. L. J., 238; confirmed 
in appeal, 18 Ont. A. R., 209.

* Deposit Life Assur. Co. v. Ayscough, 6 E. & B., 761; Mixer’s case, 4 
De G. ft J., 676.

Oakes v. Turquand, L. R. H. L., 325, 376; Reese River Silver Mining 
Co. v. Smith, L. R. 4 H. L., 64, 73.

‘Buckley Companies, 116 (6th Edit.)
iRe New Westminster Gas Co., 5 B. C. L. R., 618, discussing Central

Bank of Canada, 16 Ont., 309; Re Alpha Oil Co., 12 P. R„ 298; and in re
Northern Assam Co., L. R. 6 Ch., 644.
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CHAPTER VII.

CALLS.

1. Power of directors to make

2. Cai.l necessary to render sub
scription PAYABLE.
3. Call made by provisional di

rectors BEFORE THE CHARTER IS 
OBTAINED MUST BE RATIFIED.
4. When a call is deemed to be

5. When call is not necessary- 
payment OF SUBSCRIPTION before 
called.
0. Interest payable to and by

SHAREHOLDER—RATE.
7. What amount of stock may be

CALLED AT ONE TIME.
8. Must be fraud or ultra tnres

ACTS TO ALLOW SHAREHOLDERS TO 
QUESTION DIRECTORS* RIGHT TO MAKE 
CALLS—NATURE OF POWER TO MAKE

9. Call made to prevent transfer,
OR TO INCREASE SALABLE EFFECTS.
10. Acquiescence in a call-estoppel.
11. Delegation by directors of

POWER TO MAKE CALM.

12. Intervals between calls.
13. Illegality of one call does 

NOT AFFECT LEGALITY OF SUBSEQUENT

14. Court may make calls on a 
winding-up.

15. Directors may be compelled 
TO MAKE CALLS WHEN COMPANY 18 
INSOLVENT TO PREVENT WINDING UP.

16. Call not necessary to allow
CREDITOR TO PROCEED AGAINST SHARE
HOLDER-CONTRA AS TO ASSIGNEE OR 
RECEIVER.

17. Making a call is not “ com
mencing OPERATIONS."

18. Unwritten agreement as to
CALLS CANNOT VARY TERMS OF WRIT
TEN AGREEMENT.

19. Notice of call—when neces-

20. Requirements of notice.
21. Mode of giving notice.
22. Proof of notice given.
23. Payment of calls in paper.
24. Requirement of charter that

CALL BE MADE—EFFECT OF DISREGARD.

1. Power of directors to make call»__ The Dominion Companies’
Act provides1 that “ directors may, from time to time, make such 
calls upon the shareholders in respect of all moneys unpaid upon their 
respective shares, as they think fit, at such times and places and in 
such payments or instalments as the letters patent or this Act, or the 
by-laws of the company require or allow.” Directors may make by
laws for the purpose of regulating the making of such calls and the
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payment thereof.1 It will be observed that the language used is 
permissive, and that so far as the statute is concerned, the enactment 
of a by-law to regulate the mode in which the calls shall be made is 
not imperative.2 * Where no by-law exists, the calls may be made as 
prescribed by the directors.8

2. Call necessary to render subscription payable.—It is generally 
recognized that a call must be made in order to render a subscription 
or any part thereof due and payable to the company. A contract of 
subscription, unlike other contracts to pay money, is a promise to 
pay; but, by implication of law, and usually by the terms of the sub
scription, the payment is to be only at such times and in such part 
payments as may be designated by the directors in a formal declara
tion known as a “call.” In other words, the subscription is a debt 
payable at a future time. The time when it shall be paid is inde
finite until fixed by a call.4

3. Call made by directors before the charter is obtained must be 
ratified.—A call made by resolution of the provisional directors of a 
company, which has not at the time obtained its charter, and notice 
of the call sent out by the secretary after the charter is obtained, and 
on the strength of the resolution, is not valid; in order to validate the 
call the directors would have to adopt or ratify their former resolu
tion after the charter has been obtained.5 6 *

4. When a call is deemed to be made.—At one time it was a 
subject of doubt whether a call is to be considered as made at the 
date of the resolution of the directors, or at the date of the notice of

! Sec. 35 (a) ; Where a call Is made by four directors, one of whom is not 
legally a director, the call is valid, three constituting a quorum for the tran
saction of business in the absence of by-laws providing otherwise. (Bank of 
Liverpool v. Bigelow, 3 Russ. & Ches., N. Sc.), 236.

2 Rascony Woollen & Cotton Manufacturing Co. v. Desmarais C. R., M. L.
R., 2 8. C„ 381; 10 L. N., 35; Union Fire Ins. Co. v. O’Oara, 4 O. R., 359; Port
land & Lancaster Steam Ferry Co. v. Pratt, 2 Allan (N. B.), 17.

» Ibid.
* Cook Stockholders, 2nd Edit., sec. 106; the subscription "creates a debt, 

but the debt does not accrue due until the call is made” (Grlssell’s case, L.R., 
1 Ch. App., 528, 635). In re China Steamship & Coal Co. (38 L. J., Ch„ 512), 
the court says “ The moment a call is made it is a debt due in every respect,” 
although it cannot be collected by suit until later; see Ryland v. Delisle, P. C„
6 Moore (N. 8.), 226.

s Toronto Gas Co. v. Russell, 6 U. C. Q. B., 667.
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the call. In one Ontario case* 1 the latter was considered to be the 
law; but in an English case it was held that a member is “ indebted ” 
in respect of calls as soon as the resolution is passed, and before it 
becomes payable.2 * Most of our Companies’ Acts now provide that 
“a call shall be deemed to have been made at the time when the 
resolution of the directors authorizing such call was passed.” 8

5. When call is not necessary—Payment of subscriptions before
called.—If a subscription contains a promise to pay upon a certain 
day, "no call is necessary ; for the subscriber is bound to pay. at all 
events, upon the day named.4 * * So also, if by statute or the charter 
the subscription becomes payable at a certain specified time, a call is 
thereby dispensed with, and is not required.8

A shareholder, on the other hand, may pay at any time all or 
any part of the amounts due on the shares held by him, beyond the- 
sums then actually called for, provided the directors are willing to 
receive it.®

6. Interest payable to and by shareholder—Bate.—For an
advance or advances exceeding the amount of the calls then made, 
the directors may under the Act allow interest at such rate not exceed
ing eight per cent, per annum, as the shareholder who pays such sum 
in advance and the directors agree upon.7 This may be done even 
where the governing statute makes no such provision, provided the 
power is given in the company’s articles of association or by-laws 
incorporated in the letters patent.8

On the other hand, under the Act, r shareholder who fails to 
pay any call due by him on or before the appointed day will be liable* 
to pay interest on the same at the rate of six per cent, per annum 
from that date.9

Where neither the General Act nor the Special Act provide for, 
the payment of interest in such a case, interest in the Province of 
Quebec will only run from the date of putting in default,10 and not

1 Toronto Gas Co. v. Russell, 6 U. C. Q. B., 567.
1 Dawes case, 38 L. J. (Ch.), 512.
8Sec. 39. Dom. Comp. Act (R. S. C., eh. 119).
«Cook Stockholders, 2nd Edit., sec. 106. 1 Ibid.
* Sec. 40, Dom. Comp. Act, R. S. C., ch. 119. 7 Ibid.
k Lock v. Trotman (1896), App. cases, 461.
«Sec. 39, Dom. Comp. Act.
t'C. C., Art. 1077; Ross v. Flset, S. C., 1882, 8 Q. L. R., at p. 259.
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from the date appointed for payment of the call ; and, in the absence 
of statutory provisions, publication of the notice of the call in a news
paper is not a sufficient notice or putting in default.1

7. What amount of stock may be called at one time—It is to be
noted that the Act2 appears to invest the directors with a full discre
tionary power as to the time and manner of payment of the calls, 
except in so far as these are determined by the letters patent or 
by-laws of the company, once the directors have enacted them, and 
they remain in force. Under very similar statutory provisions it 
has been held that the directors may require the whole subscription 
to be paid at one time.3 But the clause under which it was so held 
did not contain certain words now found in some of our statutes. For 
instance, the Railway Acts,4 Dominion Companies’ Act,6 the New 
Brunswick Companies’ Act,8 and the British Columbia Company’s 
Act,7 provide that “ The Directors may, from time to time, make 
such calls of money upon the shareholders,” etc., etc. The use of 
the words “ from time to time ” would indicate that the intention 
was that shares should be paid in instalments, which is the usual mode 
of payment adopted; although the use of the permissive word “ may ” 
would not render it imperative on the directors to require payment 
by instalments. An important element in the interpretation of this 
section is to be found in the words which follow, “ as they deem neces
sary,” in the Railway Acts, and “ as they think fit ” when they occur 
in the Companies’ Acts. From this it would seem that the necessity 
of the occasion is the measure of justification for the amount of a call. 
This is why some of the general acts provide as a safeguard that “ no 
call shall exceed the amount prescribed in the special act, or be made 
at a less interval than two months from the previous call.” 8 Under 
this provision it has been held that (unless it is necessary to raise the

* Ibid. Dom. Comp. Act, sec. 38.
*Lake Superior Navigation Co. v. Morrison, 22 U. C. C. P., 217; Haun v. 

Mulberry, etc., Gravel Road Co., 33 Ind., 103. The wording of the Statute 
under which the former of these decisions was decided was nearly identical 
with the present wording of the Companies Clauses Act, R. S. C., ch. 118, sec. 
17, 18; The Ontario Companies Act, R. S. O., ch. 191, sec. 32; The Manitoba 
Companies Act, R. S. M., ch. 25, sec. 49; The Quebec Act, R. S. Q., sec 4725.

4 Sec. 63, Rv. Act, 1888, and likewise the Provincial Acts.
» R. S. C., ch. 119, sec. 38. " 56 Vic. (1893), ch. 7, sec. 51.
: R. S. B. C., ch. 44; First Schedule Table A, sec. 4.
Sec. 63, The Railway Act, 1888, Provincial Ry. Acts likewise.
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whole capital at once) several calls made at one time, the payments to 
be made at intervals of two months, are irregular.1

The Dominion Railway Act, however, contains an express pro
vision rendering such calls legal.2 The objection to this is that the 
total amount of calls fixed upon on resolution and spreading over a 
certain period, may probably not become necessary in the time over 
which they extended, and if so, the residue must be lodged at a bank, 
or placed elsewhere at the risk of the proprietors.8

8. Must be fraud, or “ ultra vires ” acts to allow shareholders to 
question directors’ right to make calls—Nature of power to make calls.
—The directors having the discretionary power of making calls within 
certain limitations, the wisdom or necessity of making them is exclu
sively for their determination, and a shareholder who should question 
the right of the directors to call in all the unpaid stock at one time, 
could apparently do so only on the ground of fraud4 or ultra vires. 
But it would appear that if calls were made in such a way as to favor 
one set of shareholders and impose an unequal burden upon others, 
an equity might perhaps be found for interference.® The power to 
make calls is in the nature of a trust to be exercised for the benefit 
of the company.6

9. Call made to prevent transfer, or to increase saleable effects.—
Where a company is in difficulties, it may be proper to make a call 
to prevent transfers of shares,7 no share being transferable until all 
previous calls thereon are fully paid in ;8 and where a company is 
about to sell its undertaking, there is no objection to a call being 
made with a view to increasing the saleable assets by the amount 
thereof.9

* Stratford & Moreton Ry. Co. v. Stratton, 2 B. & Ad., 518; Bank of Nova 
Scotia v. Forbes, 4 Russ. & Gild (N. Sc.), 295.

* Sec. 63; also New Brunswick Ry. Act, 1891, ch. IS, sec. 27.
■'See particularly the case Saint John Bridge Co. v. Woodward, 3 N. B„ 

29; and Provincial Ins. Co. v. Worts, 9 Ont. A. R., 56.
Oglesby v. Attrill, 105 U. S., 605; See also Bailey v. Birkenhead, etc., Ry. 

Co., 12 Beav., 433; Christopher v. Noxon, 4 O. R., 672; Ross v. Fleet, 8 Q. L.R., 
at p. 259.

s Christopher v. Noxon, 4 O. R., 672; see also Walsh v. N. W. Electric Co., 
29 Can. S. C. R., 33; as to unequal assessment, see European & North Ameri
can Ry. Co. v. MacLeod, 16 N. B., 3. 11 Palmer Comp. Law, at p. 100.

7 Gilbert’s case, L. R., 5 Ch., 599. * * R. S. C., ch. 119, sec. 51.
9New Zealand, etc., Co. v. Peacock (1894), 1 Q. B., 622; Palmer Comp. 

Law, p. 100.
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10. Acquiescence in a call—Estoppel.—Where shareholders have 
assisted in making, and approved of calls, they cannot afterwards 
object that the calls were improperly made.1 And where a director 
seconds a resolution of the directorate that a meeting, at which a call 
on stock was confirmed by the shareholders, should be held on a day 
which was not a proper day, such director will be estopped from ob
jecting to the call on this ground.2

11. Delegation by directors of power to make calls.—The power 
vested in the directors is discretionary or legislative, in such a sense 
that they cannot delegate it to subordinate officers of the company. 
The well-known rule that delegated power, when discretionary in its 
nature, cannot be delegated, applies to such a case, unless the statute 
contains something to the contrary.8

12. Intervals between calls.—Our Acts relating to joint stock 
companies incorporated by letters patent contain no provisions limit
ing the intervals in which calls are to be made. Some of them4 
provide that “ not less than ten per centum upon the allotted shares 
of stock of the company shall, by means of one or more calls, be called 
in and made payable within one year from the incorporation of the 
company ; the residue, when and as the by-laws of the company 
direct.” In the Quebec Companies’ Act the provision as to the 
residue is different, it provides that “for every year thereafter, at 
least a further five per cent, shall in like manner be called in and 
made payable, until one-half has been so called in.” 6

Where it is provided that no calls are to be made at a less inter
val than two months from the previous call, calls made on the 1st 
September, 1st November and 1st January are not within these

■Christopher v. Noxon, 4 O. R., 672; a call of four per cent, on the first 
instalment of five per cent, on the capital stock, made by a quorum only, and 
not by a majority of the directors,—Held, a good call under sec. 9 of 12 Vic., 
ch. 166; plaintiff’s act of incorporation (Ontario Marine Insurance Co. v. 
Ireland. 6 U. C. C. P., 139).

'Ibid', and Windsor Hotel Co. v. Date, 27 L. C. J., 7.
,Cartnell’s case, L. R., Ch., 691; Howard's case, L. R., 1 Ch., 561; Ex 

parte Birmingham Ranking Co., L. R., 3 Ch., 651; Cook v. Ward, 2 C. P., Div., 
26o; see Provident Life Assurance Co. v. Wilson, 25 U. C. Q. B., 53; Toronto 
Gas Co. v. Russell, 6 U. C. Q. B., 667; E. ft N. A. Ry. Co. v. Dunn, 16 N. B., 321.

«R. 8. O., ch. 191, sec. 33; R. 8. M., ch. 25, sec. 50; N. B., 66 Vic., ch. 7, 
sec. 63; R. 8. Q„ art. 4726.

4 Art. 4726, R. 8. Q.
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requirements.1 The interval specified in the Act, between the day 
on which a call is payable and the day of the next payment, must be 
reckoned exclusively of these two days.2

13. Illegality of one call does not affect legality of subsequent 
ones.—The illegality of one call will not vitiate subsequent legal 
calls, nor proceedings for the forfeiture and sale of the shares there
under, nor afford a good defense to an action for the recovery of such 
subsequent calls. Each call gives a separate right of action to the 
company. The calls are severable, and although the company bring a 
single action to recover the entire balance due after the sale of shares 
under the forfeiture, yet the illegality of the first call will not so far 
vitiate the whole as to prevent the recovery of the amount due under 
the subsequent calls.8

14. —Court may make calls on a winding-up.—When a company 
has become insolvent and an order has been obtained for winding it

•Buffalo, Brantford & Goderich Ry. Co.,v. Parke, 12 U. C. Q. B., G07; 
Port Dover & Lake Huron Ry. Co. v. Grey, 36 U. C. Q. B., 425; Toronto Gas 
Co. v. Russell, 6 U. C. Q. B., 567; National Ins. Co. v. Egleson; 29 Grant’s 
Ch. 406.

Raiyway Sleepers Supply Co. (In re), 29 Ch. Dlv., 204; Cloyes v. Darling, 
16 R. L., 649; Port Dover & Lake Huron Ry. Co. v. Grey, 36 U. C. Q. B., 425; 
Moore v. McLaren, 11 U. C. C. P., 534.

Where a statute required thirty days notice to be given for the payment 
of each Instalment of the capital stock and that no amount greater than ten 
per cent, shall be called In at any one time. Held (Chlpman, C. J., dlssen- 
tirntf), that the full time of thirty days must elapse between the time ap
pointed for the payment of each separate Instalment, and that It Is not suffi
cient merely to give thirty days notice for the payment of each instalment on 
separate days (Saint John Bridge Co. v. Woodward, 1 Kerr (N. B.), 29.

In another similar case where the statute provided that "no instalment 
shall exceed ten per cent, or be called for or become payable in less than 
thirty days after public notice shall have been given in one or more of the 
several newspapers puulished in every district where stock may be held.

Held, per Spragge, C. J. 0„ and Haggerty, J., that the times fixed for 
the payment Of instalments need not be thirty days apart, but that instal
ments might be made payable at any time, provided no call exceeded ten per 
cent., and thirty days intervened between the date of notice of the call and 
the day on which it was payable.

Per Burton and Patterson, J. J. A., that no instalment could lawfully be 
made payable in less than thirty days from the day for payment of the next 
preceding instalment. (Provincial Ins. Co. v. Worts, 9 Ont. A. R., 56).

Bank of Nova Scotia v. Forbes, 4 Russ. & Geld (N. Sc.), 295.
3 European, etc., Ry. Co. v. McLeod, 3 Pugsley (N. B.), 3, 39, 41; Saint 

John Bridge Co. v. Woodward, 1 Kerr (N. B.), 29.
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up, the Court nmy at any time thereafter, “ and either before or 
after it has ascertained the sufficiency of the assets of the company, 
make calls and order payment thereof by all or any of the contribu
tories for the time being settled on the list of contributories, to the 
extent of their liability, for payment of all or any sums it deems 
necessary to satisfy the debts and liabilities of the company, and the 
costs, charges and expenses of winding-up, and for the adjustment 
of the rights of the contributories amongst themselves, and the Court 
may, in making a call, take into consideration the probability that 
some of the contributories upon whom the same is made may wholly 
or partly fail to pay their respective portions of the same; Provided, 
however, that no call shall compel the payment of a debt before the 
maturity thereof, and that the extent of the liability of any contri
butory shall not be increased by anything in this section contained.”* 1

15. Directors may be compelled to make calls when company is 
insolvent—Under certain circumstances, and even when a company 
is insolvent, the Court in England will at the instance of n creditor 
who is also a shareholder, issue a mandamus or decree compelling the 
directors to make calls upon the stock of subscribers to the enter- 
prize, in settlement of their indebtedness, rather than have the parties 
proceed under the Winding-up Act.2 On the other hand, a company 
long since disorganized and insolvent cannot sue a shareholder for 
the balance due on his shares, at the instance of a pretended secretary- 
treasurer who is no longer a member of the company, and there 
being no longer any president or directors who claim such position.3

16. Call not necessary to allow creditor to proceed against share
holder—Contra as to assignee or receiver.—Where a company becomes 
insolvent it is not necessary, in order to let in the right of an execu
tion creditor to proceed against a shareholder, or against his estate, 
that a call should have been made.4 In a Canadian appeal to the 
Privy Council8 Lord Chelmsford said: “ The judgment creditors take

'Sec. 49 Wtndlng-up Act, R. 8. C., ch. 129.
1 Harris v. Dry Dock Co., 7 Grant’s Ch., 450.
3Cle, Cap. Gtbralter v. Lalonde, M. L. R., 5 S. C., 127; Massawippt Ry. 

Co. v. Walker, S. C„ 1871, 3 R. L., 450.
«Cockburn v. Starnes, S. C., 1857, 2 7-. C. J., 114; Smith v. Lynn, 3 U. C. 

E. & A., at p. 208.
1 Wickham v. New Brunswick Ry. Co., L. R., 1 P. C., App., 64, 80.
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what belonged to the company, but do not take under them.” But 
where assignees, or receivers were appointed to wind up a company 
under the provisions of an Insolvent Act, i.e.f the Act of 1875, it was 
held that a call must be made in the usual manner by the assignee or 
receiver before suit could be brought for the unpaid portion of a 
share.1 The receiver, as a general rule, takes all rights of action 
which the corporation itself originally had, and may enforce them 
by the same legal remedies.2

17. Making a call is not “ commencing operations.”—Where a 
corporation is created by a special act, a clause of which forbids it to 
commence operations until a certain amount of its capital shall have 
been subscribed, and a certain amount thereof paid up, it has been 
held that the words 4i commence operations ” are not intended to 
prevent calls being made on stock subscribed for.3

18. Unwritten agreement as to calls cannot vary terms of written 
agreement.—Where certain shareholders qought to restrain a call on 
stock, on the ground that it was being made in contravention of the 
terms of a certain unwritten agreement, alleged to have been entered 
into between all the promoters when the company was formed, it was 
held that evidence of such agreement was inadmissible, since it was 
contradictory of the written agreement entered into by the plaintiffs 
when subscribing for their shares, viz., to take stock and pay the 
calls when duly made.4 *

19. Notice of call—When necessary—As a call is to be con
sidered as made when the by-law referring to it is duly passed,6 and 
it would be unjust to any person liable to pay a call to treat him as 
in default unless he has had notice of the making of a call, it is held 
that such notice must be given to him before he can be dealt with as 
a defaulter; and this rule applies not only where notice is expressly 
required to be given by the letters patent, charter, or by-laws,6 but

1 Knight v. Whitefleld, Supreme Ct., 16 Nov., 1885, Cassel’s Digest, 2nd 
Edit., 187; Ross v. Fiset, S. C„ 1882, 8 Q. L. R„ at p. 258; Ross v. Guilbeault, 
S. C., 1881, 4 L. N„ 415.

* High on Receivers, sec. 316.
• North Sydney Mining, etc., Co. v. Greener, 31 N. S. R., 41, affirming 

Henry, J.
4 Christopher v. Noxon, 4 O. R„ 672; 1234 Civil Code, Quebec.
4 Sec. 39, Dom. Comp. Act, and certain Provincial Acts.
•'See Sec. 41, Dom. Comp. Act, and certain Provincial Acts.
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also where there is no express provision upon the subject, and the 
shareholder has entered into an absolute covenant to pay such calls 
as may be made.1

20. Requirements of notice.—The notice to be valid must be in 
such form, if any, as may be required by the regulations of the com
pany,2 and where a notice is required to be signed by the directors, 
it will not be sufficient if their signatures are affixed by a clerk8 or by 
a managing director “ by order ” 4 or secretary.6. An omission by 
the directors to appoint a place of payment, is fatal.6 The resolu
tion to make a call need not specify the time and place of payment,7 
but the directors must appoint a time and place.8 It is also neces
sary that the meeting of the directors, at which the call is made, shall 
have been duly convened.9 Where the Act required that public 
notice of the call should be given in one or more of the several news
papers published in every district where stock may be held, it was 
decided that under this Act the publication of notice in every district 
where stock was held was not a condition precedent to the right of 
action against shareholders residing in a district in which such notice 
had been duly published.10 A variation in the days of payment 
between the resolution and the notice invalidates a call, but not as to 
a shareholder, or his testator, who has made payments on or promised 
to pay such call.11

21. Mode of giving notice.—Where there is no statutory pro
vision as to the mode of giving notice, as, for instance, the Ontario

•Ltndley Companies, 6th Edit., p. 417; Miles v. Bough, 3 Q. B., 845.
2 See remark of Parke, B., in 2 Ex., 126, cited in Provident Life Ass. Co. 

v. Wilson, 25 U. C. Q. B., at p. 67.
3See Miles v. Bough. 3 Q. B., 846.
I Provident Life Ins. & Investment Co. v. Wilson, 25 U. C. Q. B., 63.
4 See Great North of England Ry. Co. v. Biddulph, 7 M. & W., 243.
no.
Mr. Palmer, however, in his work on Company Law, says at p. 99, that 

care must be taken that the resolution making the call specifies the amount 
of the call, the time and place, for these are of its essence. He also considers 
that an entry must be made in the minutes.

8 Per Parke, B., in Newry & Enniskillen Ry. v. Edmunds, 2 Ex., 118.
«Garden Gully, etc., Co. v. McLister, 1 App. Cas., 46; Faure Electric, etc., 

Co. v. Phillipart, 68 L. T. R„ 625; Palmer Comp. Law, p. 99.
•"Provincial Ins. Co. v. Cameron, 31 U. C. C. P., 623, affirmed in appeal, 

9 Ont. A. R., 66.
II Ibid.
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Act,1 it must be given as required by the common law; that is, in 
such a manner that the fact of delivery to or receipt by the person to 
be notified may be proved. There is some conflict as to whether 
personal notice must be given or whether notice by mail will suffice. 
In an Ontario case, Ross v. Machar,2 * O’Connor, J., expressed his 
opinion in an elaborately reasoned judgment to the effect that where 
the statute provides that notice “ shall be given,” notice by post is not 
a compliance with this provision. But this is in opposition to an 
earlier Ontario case, Union Fire Ins. Co. v. Fitzsimmons,8 which 
decided that delivery in good time to the post-office was a good deli
very to the shareholder defendant. And in England it has been held 
in lending cases4 * that notice of an allotment by post is sufficient, even 
if the notice should fail to reach the allottee or his agent, either 
owing to the default of the allottee or to some casualty in the post- 
office establishment. But it has been objected that these English 
cases proceeded on the ground, now well recognized, that a proposer 
seeking to contract with another by sending his proposal by post, or 
at least delivering his proposal by letter through his own messenger, 
tacitly proposes also, or consents by that act, that the acceptance be 
sent to him through the same medium; and as a letter addressed to 
another person when posted leaves the control of the sender, it 
becomes at once the property of the person to whom it is posted. In 
this view the acceptance takes effect from the time of posting it, for 
the sender cannot afterwards recall it. Wilson, C.J., in Union Fire 
Insurance Co. v. Fitzsimmons,6 * expressed great doubt as to whether 
this rule could be applied to a mere notice proceeding from the one 
party and which the other has no special reason to look for.0 In

i R. 8. O., ch. 191. sec. 68. * 8 O. R., 417.
» 32 U. C. C. P., 602, Wilson, C. J., doubting.
Union Fire Ins. Co. v. O'Gara, 4 O. R., 359.
Where notice of 30 days is required, the mailing of a notice on the 27th 

June, requiring a call to be paid on the 27th July, is not in time. (National
Ins. Co. v. Egleson, 29 Grant’s Ch., 406).

Under the circumstances shown in the evidence set out in the report :— 
Held, O’Connor, J., dissenting, that secondary evidence of the contents of the 
minute book of the company, showing the making of certain calls, was im
properly rejected (Ross v. Machar, 8 O. R„ 417).

* Household Fire Ins. Co. v. Grant, 4 Ex. Div., 216; Harriss's Co., 7 Ch., 
587; Townsend’s case, 13 Eq., 148.

1 Supra. ' 32 U. C. C. P.. at p. 619, 620.
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Quebec it is necessary that the letter accepting an offer must reach 
the person making the offer, before a contract is made : it is not 
sufficient to post the letter of acceptance addressed to him making 
the offer.1 Tn a recent case, Wurtele, J.A., in delivering the judg
ment of the Court said2 : “ The objection is raised that as soon as 
the letter containing the acceptance is deposited in the post-office, 
it ceases to belong to the vendor and becomes forthwith the property 
of the party to whom it is addressed. But this objection is unfounded, 
as although by a fiction of law the ownership of the letter passes 
from the sender to the person to whom it is addressed on its deposit 
in the post-office, the acceptance contained in it remains nevertheless 
unknown to the proposer until it really comes into his hands. Until 
that moment . . . the proposer . . . retains the right to
retract his offer. After the deposit and before the receipt of the 
letter of acceptance, the acceptor can on his part retract his accept
ance by means of a more rapid mode of communication, as,, for 
example, by telegraph or by telephone.”

22. Proof of notice given.—In Quebec it has been decided that 
a notice claiming payment of calls mailed to the shareholder is suffi
cient evidence that such calls were made.3 And in one American 
case it was held that proof that a notice of a call was duly mailed and1 
addressed to a subscriber, made a prima facie case of notice of such 
call.4 * But the Supreme Court of Alabama have reasoned that gen
erally when the law requires notice to be given to a party, but does 
not specify the mode in which it shall be given, personal notice must 
be given and proved, before any liability can be fixed on him.8

It may be noted that in none of the Railway Acts is personal 
notice of calls required. Notice in the Official Gazette and local 
newspapers being sufficient.

Some statutes provide that a copy of the Gazette containing the 
notice shall, on production thereof, be evidence of the sufficiency of 
such notice.6 But it has been held, that to prove a call made on the

1 Underwood v. Maguire, R. J. Q., 6 Q. B„ 237.
•/Wd, at p. 250.
8Ross v. Converse, Q. B.. 1883, 27 L. C. J., 143; 6 L. N., 67; but see Ross 

v. Fiset, 8 Q. L. R., at p. 259.
4 Braddock v. Philadelphia, etc., Ry. Co., 45 N. J. Law, 363.
4 Grubbs v. Vicksburg, etc., Ry. Co., 60 Ala., 398.
«Ry. Act, 1888, sec. 41 and 64.
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15th of March, a Gazette of the date of 28th May containing a notice 
bearing date on the 25th of March of the same year, is not evidence 
that notice of the first call was given on the latter date;—that is to 
say, a Gazette cannot be considered as giving notice anterior to the 
date of its publication, nor as being evidence of any notice of an 
earlier date than the date of the Gazette itself.1

23. Payment of calls in paper—It has been held that a joint 
stock company may take a promissory note from a stockholder for an 
amount due by him on a call on his stock,—there being nothing in 
the act of incorporation to prohibit it.2

In an action by liquidators for calls, the company, now repre
sented by the liquidators, having accepted railway debentures in pay
ment of calls and disposed of the debentures, the liquidators could 
not ask for the résiliation of this transaction, especially without 
offering back what had been received.3

24. Requirement of charter that call be made—Effect of dis
regard.—If in the charter under which the company is incorporated, 
a clause requires that a call of a certain percentage on the capital 
stock shall be made and paid up within a specified time, this will be 
considered imperative, and a disregard of it will involve the forfeiture 
of the charter unless sufficient cause be shown for failure to conform 
with this provision.4 Nor is an action for the forfeiture of the char
ter on this ground demurrable on the ground that this clause is merely 
directory.6

1 Buffalo, Brantford & Goderich Ry. Co. v. Parke, 12 U. C. Q. B., 607; By 
tne resolution providing for calls, the mailing of a circular to each shareholder 
was made an essential part of the notice. The cashier swore that circulars 
had been prepared printed in part, and that it was the duty of the junior 
clerk to fill them up and mail them. The clerk swore that he had filled them 
up and mailed them, but on cross examination said he had not read the print, 
and did not know what it was about . Defendant did not deny that he had 
received a circular. The Court having power to draw inferences of fact as a 
jury, found that notices had been mailed in sufficient time, as required by the 
Act. (Bank of Liverpool v. Bigelow, 3 Russ. & Ches. (N. S.), 236.

2 St. Stephen's Branch Ry. v. Black, 2 Han. (New Brunswick), 139, and 
see Red Id Rys., Vol. 1, p. 181, Ed. of 1888.

1 Ross v. Angnu, S. C„ 1883, 6 L. N., 292.
A judgment confirming the discharge of an insolvent is ra» judicata, and

the validity of his assignment cannot afterwards be questioned in an ordinary 
action against him for calls, (Ibid).

* Casgrain v. The Dominion Burglary, etc., Co., R. J. Q., 6 S. C., 382.
>Ibid.
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Where the company has failed to make a call of the amount 
required within the time fixed by its charter, but lias made a call of 
a part of this amount in lieu thereof, and proceedings have been 
taken to have the charter declared forfeited, or, failing forfeiture, 
to have the company enjoined to discontinue its business until it shall 
have complied with its charter, the court may make an order that 
a further call he made within a stated time so as to complete the call 
of the required percentage of capital.'

1 Casgratn v. The Dominion Burglary, etc,, Co., R. J. Q., 6 S. C., 385.

I
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1. When transfer is complete.—The question of transfer of 
shares has already been touched upon in its relation to the illegal 
diminution of capital. Under our Companies’- Acts* 1 transfers are 
valid only after entry in the register ; but so far as the company and 
its creditors are concerned in the meanwhile, the transferee will be 
held jointly and severally liable with the transferor from the date 
of the actual transfer to the date of its entry in the register. And 
during that period the transfer will t also serve to exhibit the rights 
of the parties thereto inter se. A transfer made by sale under execu
tion, or under the decree, order or judgment of a court of competent 
jurisdiction is valid before the formality of registration.2

1 Sec. 48. R. S. C.. ch. 119.
1 Ibid.
C. purchased shares in a certain company in 1878; but the papers re

quired to make a formal transfer to him in the books of the company, were 
not furnished to the company till December 20th, 1881. On February 11th,
1882, C.’s name was entered on the list of shareholders, but there was no 
formal approval of the transfer by the Board of Directors until May 10th,
1883. Before this, however, on November 15th, 1882, C. was notified of a call 
on the shares for which he was sued, and defended the action, but the action 
for some reason not explained, was not proceeded with. This was the first 
intimation C. received that the papers furnished by him had been acted upon, 
but he appeared to have made no enquiries from the company subsequently 
to December 20th, 1881. The company ceased to do business on May 13th, 
1883, and the winding-up order was made on October 9th, 1883. It did not 
appear that C. had taken any steps to repudiate his position as a shareholder 
before these winding-up proceedings; nor did he show any prejudice result
ing to him from the failure of the company to notify him that the transfer 
to his name had been actually consummated on the books of the company; 
Held, that under the above circumstances C. was rightly placed on the list 
of contributories in the winding-up proceedings. (Sichell’s case, L. R. 3, Ch. 
119, distinguished.) (Re Cole and the Canada Fire Ins. Co., 8 O. R., 93).
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2. Liability of directors on transfer__Under the Companies’
Acts i it is clear that, in regard to unpaid shares, directors are given a 
discretion as to the acceptance of any proposed transferee.1 The Acts 
also provide that unpaid shares are not to be transferred to men of 
straw |or mere dummies, and that if the directors knowingly do so, 
they will be held jointly and severally liable to-the creditors of the 
company in the same manner and to the same extent as the trans
ferring shareholders, but for such transfer, would have been.2 If a 
dissenting or absentee director wishes to escape liability for what he 
considers a fraudulent transfer, he must give publicity to his objec
tions in the manner and within the time directed by the Act.3

But directors will not be personally liable for misfeasance where 
they are guilty of a* * mere error of judgment. Thus, the articles of 
association of a limited company provided that no transfers of shares 
not fully paid-up should be registered unless “ approved ” by the 
directors. A large number of shares were sold to M. at par on his 
paying one-fifth down, and M. subsequently transferred such shares 
to P., who was already a shareholder, and had recently been elected 
a director, die directors believing that P. was.a proper person to take 
a transfer of the shares, and having been advised by their solicitor 
that there was no valid objection to the transfer. P. afterwards 
became bankrupt, being indebted to the company to the extent of 
four-fifths the par value of the shares. It was held that the directors 
had duly exercised their judgment upon and “ approved ” the transfer 
to P. within the meaning of the articles, and that, dishonest dealing 
not being charged, the approval of the transfer was not such a mis
feasance or breach of trust as would render the directors liable on the 
winding-up of the company.4

3. Directors’ right to restrain transfer—All our statutes provide 
for the making of by-laws by the directors regulating the transfer 
of stock.6 Shares being personal property6 and the right to sell 
property being a necessary incident of its ownership, a by-law which 
would absolutely restrain the right of a shareholder to dispose of and 
transfer his shares, would be void as against common right, as being

i Sec. «S, R. S. C., ch. 119. */Md. »/Wd.
*Rc Faure Electric Accumulator Co., 40 Ch. Div., 141; 58 L. J. (ch.) 48. 

Thompson Corp.. sec. 2342.
e Sec. 35 (a) R. S. C., ch. 119. • Sec. 25, R. S. C., ch. 119.
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opposed to the law of the land, and also as being in restraint of trade, 
unless such power were given by the charter or the original compact! 
among the corporators.1 This unlimited right to transfer within 
certain restrictions must be borne in mind in construing clauses giv
ing directors a discretionary power of rejecting a proposed transferee, 
as must also the fact that the object of such a clause is the protection 
of the shareholders.2 While, therefore, the power cannot be extended 
to authorize the refusal of a transfer in a case not provided for by 
the clause,3 the Court will not be slow to adopt such a construction 
as shall effectuate the desired object of protection.4 5 6

4. Misdescription of transferee—Annulment of transfer.—The
directors having under the Companies’ Act (D) the power to object 
to a transferee, if unpaid shares are transferred to a pauper or man, 
of straw, who is misdescribed, so that the directors are imposed upon 
and induced to make no enquiry about him, the company can, on 
ascertaining the facts, repudiate the transfer and place the transferor 
on the list of contributories.8 This has been done where the trans
feree was a clerk, and was paid to accept a transfer, and he was 
described as a gentleman paying for the transfer.” So where the 
transferee was a ship’s steward, paying nothing for the transfer, but 
was described as of a certain place, where he did not live, and as 
paying the market price for the shares.7 Also in another case the 
transferee was described as “ of Cadognn Terrace, gentleman,” and 
the transfer in consideration of £1326, expressed to be paid, and the 
directors registered the transfer. The transferee was employed in a 
warehouse at a salary of less than £100 a year, and the consideration 
was paid only by a promissory note which was not given at the time

1 Moore v. Bank of Commerce. 52 Mo., 377; Sargent v. Franklin Ins. Co., 
8 Pick (Mass.), 90; Sargent v. Essex Corp., 9 Pick. (Mass.), 202; Moffatt v. 
Farquhar, 7 Ch. Div., 691; Stranton Iron Co., 16 Eq., 559; Weston’s case, 4 
Ch., 20; Poole v. Middleton, 29 Beav., 646, 650; Cawley & Co., 42 Ch. Div., 209; 
Gilbert’s case, 5 Ch., 559, 565; Thompson Corp., sec. 1031.

A company incorporated under 27-28 Vic., ch. 23, has not power to refuse 
to allow a transfer of shares, without assigning a sufficient reason. (Smith 
v. Can. Car Co., 6 Ont. P. R., 107.

2 Nicol’s case, 3 de G. & J., 387, 433; Buckley Comp., 37.
2 Pinkett v. Wright, 2 Hare, 120; Stranton Iron Co., 16 Eq., 559.

Allin’s case, 16 Eq., 449.
5 Lindley Comp., 827 ; see also Dominion and Provincial Acts.
6 Payne’s case, 9 Eq., 223. 7 Ex parte Kintrea, 5 Ch., 95.
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tho transfer was executed, and which was worth, perhaps, not two 
shillings in the pound, and probably nothing. Assuming that an 
out and out sale was intended, it was held that the misdescription of 
the transferee and misstatement of the consideration were fatal, and 
that the transferor must be put upon the list.1

But the mere fact that a person in a humble station in life has 
been described by the vague title of “gentleman,” does not neces
sarily constitute such a fraudulent misrepresentation as to allow of 
the transaction being avoided.2 If tho Court finds that there was no 
intention to mislead, the mere fact of there having been in the trans
fer some misdescription is unimportant.3

5. Acceptance of transferee releases transferor.—If the directors 
have accepted the transferee with the knowledge of the facts, the 
transferor cannot be made a contributory.4 *

ô. Right of transfer—Transfer to avoid liability—Fraudulent or 
nominal transfer—Where shares arc transferable and no restriction 
on the right to transfer them is imposed by the by-law of the com
pany, or by the statute or charter by which it is governed, the right 
to transfer is absolute, and the directors cannot lawfully prevent a 
transfer, even if they are bond fide of opinion that it is for the in
terest of the company that they should do so.6

Thus a director or other shareholder of a company in difficulty, 
or even in extremis, may effect a transfer of his shares, and such a 
transfer will be valid upon the winding-up of the company, although 
made avowedly for the purpose of avoiding liability, although made 
to a man of straw, although made for a nominal consideration, or al
though a valuable consideration be expressed but be not in fact paid, 
or even although the consideration be in fact paid to, not by, the trans
feree, provided the transaction be bond fide, an absolute out-and-out

1 Snow’s case, 19 W. R., 1067; sub nom. Roger's case, 25 L .T., 406.
* William’s case, 1 Ch. Div., 676; Master’s case, 7 Ch., 292.
• Buckley Comp., 34.
4 Chynoweth’s case, 15 Ch. Div., 13; see sec. 49, Comp. Act (D), R. 8. C., 

ch. 119.
Lindley Comp., 464; Moffatt v. Farquhar, 7 Ch. Div., 591; Stranton Iron 

Co., 16 Eq., 659; Weston’s case, 4 Ch., 20; compare rx parte Parker, 2 Ch., 685.
A company incorporated under 27-28 Vic., ch. 23, has not power to refuse to 
allow a transfer of shares of its stock, without assigning a sufficient reason 
(Smith v. Can. Car Co., 6 Ont. Practice Reports, 107.



TRANSFER OF SHARES. 167

disposal of the property without any trust or reservation for the bene
fit of the transferor.1

But notwithstanding the length the Courts have gone in holding 
the right to transfer to be free from all implied restriction, a transfer 
which is fraudulent in the sense of not being a real transfer out-and- 
out, or a transfer made for fraudulent purposes, is invalid and the 
transferor remains liable.2

Thus in Eyre’s case,3 a shareholder had presented a winding-up 
petition, and the directors, in order to stifle enquiry, bought him off 
by taking a transfer of his shares to a nominee of their own. The 
company being wound up within two years, it was held that the trans
fer was not bona fide, and that the transferor was a contributory.4 * 
And so held where the transfer was to quiet a dissentient share
holder;6 also where the transfer was made after a call was proposed.6

If the transaction be merely colourable and fictitious, and the 
transfer be merely nominal, and there be any trust or reservation of 
benefit in favor of the transferor the transaction is then invalid and 
the transferor remains liable.7

Thus in Budd’s case,8 a solicitor transferred his shares to his 
farm-bailiff, a man without property. The transferee stated that he 
had never looked upon himself as owner of the shares, and had al
ways understood that he was to be indemnified. In the winding-up 
of the company the transferor, as solicitor for the transferee, but 
without any communication with him, made the company an offer 
of a certain sum, which he admitted was to have come out of his own

1 In re Provincial Building Society, 30 New Brunswick, 628; De Pass’s 
case, 4 de Q. & J., 544; Slater’s case, 35 Beav., 391, 35 L. J. (Ch.), 304; Wes
ton’s case, 6 Eq., 238, 4 Ch., 20; Battle’s case, 39 L. J. (Ch.), 391; Moore v. 
McLaren, 11 U. C. C. P., 634.

-Costello’s case, 2 D. F. & J., 302. A transfer of shares in a joint stock 
company by a shareholder, which is made with the object and has the effect 
of reducing the capital stock of the company is void; and all resolutions of 
the company and directors, authorizing such transfer, are illegal and ultra 
vires, (Ross v. Worthington, 5 L. N., 140; Ross v. Fiset, 8 Q. L. R., 251; and 
see McCord’s case, 21 O. R., 264; see also R. S. B. C., ch. 44, sec. 35.

'31 Beav., 177.
«Buckley Comp., 6th Ed., pp. 31 and 32. See also Lankester’s case, 6 

Ch., 905.
1 Bennett’s case, 18 Beav., 339; 5 D. M. & O., 284.
15 Parker’s case, 2 Ch., 685; Gilbert’s case, 5 Ch., 559; see sec. 51, Comp. 

Act (D). R. 8. C., ch. 119.
7Hyam’s case, 1 D. F. & J„ 75; Budd’s case, 3 D. F. & J., 297.
"3 D. F. & J., 297; 30 Beav., 143.
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pocket, to escape all further liability. The transfer was held to be 
colourable. The relative position of master and servant, and the par
ticular relations between the parties, were held to be important, in 
ascertaining the genuine nature of the transaction.

In Ilyam’s case1 a few days before the winding-up of a mining 
company, II. transferred shares in it to P., a clerk in his employ, and 
the payment for the mining shares was made by handing to the 
broker certain bank shares standing in P.’s name, but which, in fact, 
belonged to II. It was sought to be maintained that the purchase 
by P. of the mining shares with II.’s money constituted P. a trustee 
for H., and that, as between the company, the trustee, and the 
cestui que trust, the trustee only was liable.2 3 It was held that the 
transfer of the mining shares to P. was merely colourable, and that 
H. was liable as a contributory.8

7. Power of rejecting proposed transferees—Control by Court.— 
Where a power of rejecting proposed transferees is reserved to the 
directors, they must exercise it reasonably,4 * and its exercise will be 
controlled by the Court.6 A power of this kind is a fiduciary power 
to be exercised for the benefit of the company and with due regard 
to the rights of the transferor ; and this whether the power of refusal 
is discretionary or absolute.0 But, in order that the directors may be 
unfettered in the exercise of this power, it has been held that they 
are not bound to disclose their reasons for rejecting a transferee, pro
vided they have fairly considered the question at a meeting of the 
board. In the absence of evidence to the contrary, the Court will 
presume they have acted reasonably and bona fide,7 and this applies 
whether the directors have a general power to refuse registration or 
only a limited power.8

M D. F. & .T., 76. ’See sec. 81. Dom. Comp. Act. R. 8. C., ch. 119.
3 And see Chinnock’s case. Job., 714; Alexander’s case, 9 W. R., 410; 3 

L. T., 883; Lund's case. 27 Beav., 465; Ex parte Hatton, 31 L. J., (Ch.) 340.
«Poole v. Middleton, 29 Beav., 646, 651; Slee v. Internat. Bank, 17 L. T„ 

425; Ivondon, Birmingham, etc., Bank, 34 Beav., 332; Robinson v. Chartered 
Bank, 1 Eq., 32.

sBuekley Comp., 36; Upton v. Hutchison, Q. B. (1899), R. J. Q. 8 (Q. B.), 
606, 610; 2 Q. P. R., at p. 304.

6See per Rigby, J., In re Coalport China Co. (1895), 2 Ch., 404, 12 R., 
at p. 466.

In re Gresham Life Assurance Co., Ex parte Penney, L. R., 8 Ch., 446; 
42 L. J. (Ch.), 183; in re MacDonald and The Mail Printing Co., 6 Ont. P. R., 
309.

sIn re Coalport China Co. (1895), 2 Ch., 404; 12 R., 462, 64 L. J. (Ch.),710.
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In order to obtain the interference of the Court, it is for the 
complainant to establish by evidence that the directors have exercised 
their power improperly.1 If, however, the directors choose to give 
their reasons for refusing to register the transfer, the Court will then 
consider whether they are legitimate or not.2

1 Ibid.
* Bell v. Bell, 65 L. T„ 245; Palmer Comp. Law, p. 88.
The Bank of Liverpool brought an action against S., the appellant, (de

fendant) as shareholder, to recover a call of 10 per cent, on twenty-live 
shares held by him in that bank.

By the 7th plea, and for defence on equitable grounds, the defendant said, 
“ that before the said call or notice thereof to the defendant, the defendant 
made in good faith and for valid consideration in that behalf a transfer and 
assignment of all the shares and stock which he had held in the Bank of L. 
to a person authorized and qualified to receive the same, and the defendant 
and the transferees of the said shares or stock did all things which were 
necessary for the valid and final transferring of the said shares or stock; 
but the said plaintiffs, without legal excuse and without reason, refused to 
record such transfer, or to register the same in the books of the bank, or to 
recognize the said transfer. And the defendant prays that the said Bank of 
L. shall be compelled and decreed to make and complete the said transfer 
and to do all things required on its part to be done to make the said trans
fer valid and effectual, and the said Bank of L. be enjoined from further 
prosecution of this suit.”

The plaintiffs filed no replication to this plea, but at the trial of the action 
which took place before James, J., without a jury, they attempted to justify 
the refusal to permit the transfer of the shares upon the ground that at a 
special general meeting of the shareholders of the Bank of L. held on the 
26th June, 1873, it was resolved “that in the opinion of the meeting the Bank 
of L. should not be allowed to go into liquidation, but that steps should be 
taken to obtain a loan of such sum as may be necessary to enable the Bank 
to resume special payments, and that the shareholders agree to hold their 
shares without assigning them until the principal and interest due on such 
loan shall be fully paid, and to execute, when required, a bond to that

The defendant was not present at the meeting when this resolution was 
passed, and it appeared from the evidence that the Bank of L. effected a loan 
of $80,000 from the Bank of S. upon the security of one B., who to secure 
himself took bonds to lesser amounts from other shareholders, including the 
defendant, whose bond was released by B. when the defendant sold his shares. 
This he did in 1877 to certain persons then in good standing, and powers of 
attorney executed by defendant and the purchasers respectively were sent to 
the manager of the Bank of L., in whose favor they were drawn, to enable 
him to complete the transfer. The directors of the Bank of L. refused to 
permit the transfer, but the defendant was not notified of their refusal nor 
did they make any claim against him for any indebtedness on his part to the 
Bank; and it appeared also from the evidence that subsequently to the résolu-
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8. Director's right to transfer.—The right to transfer shares be
ing incident to every shareholder, a director can exercise such right 
in respect of his own shares, as well as any other member, provided 
he retains sufficient for qualification purposes. Ilis exercise of this 
right will not be affected by his knowledge of the fact that a coll 
upon the shares is imminent.1 In dealing with his shares a director 
is not in the position of a trustee for the general body of shareholders 
so as to render such dealings prejiv' ial to the interests of his cestui 
que trust.2 But since it is in a director’s power, as it is also his duty, 
to sec that all formalities in respect of transfers are duly observed, 
any irregularities will be construed strictly against him.8

9. Transfer by shareholer indebted to the company—Waiver of 
right to refuse transfer lien.—Directors under the Dominion Com
panies Act, may decline to register any transfer of shares belonging 
to any shareholder who is indebted to the company.4 Another sec
tion provides that the directors may deduct from the dividends pay
able to any shareholder all such sums of money as arc due from him 
to the company, on account of calls or otherwise.6 These two sec
tions give the company a passive lien as regards the shares them
selves, and as regard- the dividends, an active lien to retain and ap
ply them towards isfaction of the shareholders debt.6 Nor can

tion of the 26th , 1873. and prior to the sale by the defendant of his 
shares, a large er of other shares had been transferred in the books of 
the Bank. In ber, 1879, the Bank of L. became insolvent and the Bank 
of S., the respondent, obtained leave to intervene and carry on the action.

At the trial a verdict was found by the judge in favour of the appellant; 
but the Supreme Court of Nova Scotia, James, J., dissenting, made absolute 
a rule nisi to set aside the verdict. On appeal to the Supreme Court of 
Canada it was.

Held, (1) (Reversing the judgment of the Supreme Court of Nova Scotia): 
That the resolution of the 26th June, 1873, could not bind shareholders not 
present at that meeting, even if it had been acted upon, and under the facts 
disclosed in evidence the defendant could not be deprived of his legal right 
under the Banking Act to transfer his shares and to have the transfer re
corded in the books of the bank; and the seventh plea was therefore good 
equitable defence to the action. Smith v. Bank of Nova Scotia, Supreme 
Court, 1882, 8 Can. S. C. R„ 658.

1 Re Cawley, 42 Ch. Div., 209; Gilbert’s case, 5 Ch., 659; South London 
Fishmarket Co., 39 Ch. Div., 324; and see Jessop’s case, 2 De G. & J., 638.

2 Ibid, and see Moore v. McLaren, 11 U. C. C. P., 534.
1 Ex parte Brown, 19 Beav., 97; Ex parte Henderson, ibid, 107.
4 Sec. 52, R. S. C. , ch. 119. • Sec. 36, ibid.
* See Buckley Comp., 459; English Act of 1862, has the same provisions; 

in Dunlop v. Dunlop (21 Ch. Div., 683), a banking company had, by its deed
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any share lie transferred until all previous calls thereon are fully paid 
in.* 1 This provision is clearly imperative, but the provision allowing 
directors to decline to register the transfer of shares belonging to a 
shareholder who is indebted to the company is permissive only, and 
if the company do not refuse registration, the transfer will, of course, 
not be invalid.2 This was held even under an act which was more 
stringent in this respect, the act providing that a shareholder “ shall 
not be entitled” to transfer. Such a provision is for the protection 
of the company and can be waived by it.3

10. Has company a lien on its shares at common law ? Can it 
create one by by-law? Pledge of shares—Quasi possession—Bight of 
Stock Exchange to privilege on sale price of members seat—Analogy
to case of company.—Some of our companies’ acts contain no express 
provisions giving to companies incorporated thereunder a lien upon 
the shares of its members for any indebtedness to the company,4 and 
it becomes a very important question to determine whether a company 
has a lien at common law or can create one by by-law. This question 
is not free from difficulty.

The law in England is thus laid down in Lindlev on Com
pany Law.5 “ Each member of an ordinary partnership has 
a lien on the shares of his co-partners for what is due from them as 
partners to the firm; and by analogy to this rule every company 
should have a lien on the shares of its members for what may be due 
from them to the company in respect of such shares. The writer is 
not aware of any case expressly establishing such a lien in favour of 
companies generally; but he conceives that its existence cannot be 
successfully disputed, except where it is inconsistent within an express 
right of transfer; and he has not met with any decision or dictum 
opposed to this view.” But the author proceeds to state, “ It must, 
however, be observed that the lien which each partner has on the 
assets of the partnership, and on the shares of his co-partners, cannot

of settlement, power to forfeit shares If the holder did not on demand pay 
all monies due from him to the company; anu shareholders indebted to the 
company couid not transfer their shares. It was held that these provisions 
gave the company no lien or charge on the shares of a person Indebted to it, 
and that no case for contribution arose.

1R. 8. C., ch. 119, sec. 51.
1 In rc Hoylake Ry. Co., and Ex parte Littledale, 9 Ch., 257. 8 Ibid.
* For instance, The Quebec Act, R. S. Q., sec. 4694, et 8eq., and especially

some of the very old Acts.
6 At p. 456.
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bo hold to reside in every member of an incorporated company, with
out considerable modification ;’ for its existence is to a great extent 
inconsistent with the principle that the company is distinct from the 
individuals composing it, and would destroy many of the advantages 
resulting from that principle.,, And further the same author re
marks, “Again, the ordinary partnership lien is inconsistent with an 
unrestricted right of transfer.”1

Through all the English decisions the idea runs that a joint stock 
company is a partnership, with special powers. In Dunlop v. Dunlop2 3 

a banking company had, by its deed of settlement, power to forfeit 
shares if the holder did not op demand pay all monies due from him 
to the company; and shareholders indebted to the company could 
not transfer their shares. But it was held that these provisions gave 
the company no lien in the sense of an equitable charge on the shares 
of a person indebted to it enforceable by an action for their sale.

As already pointed out,8 our Companies’ Acts usually contain 
an express provision to the effect that companies incorporated 
thereunder have all the powers, privileges and immunities requisite 
or incidental to the carrying oil of its undertaking, as if they were 
incorporated by a special Act of Parliament;4 * * and the parties who 
apply for the letters patent and others who thereafter become share
holders in the company are thereby constituted a body corporate and 
politic.® Thus here, as in the United States, a corporation is a body 
corporate and politic, and a distinct person, in law, from all its mem
bers, and may contract with, sue and be sued by, any of its members; 
no member has any specific interest or right of property in the money, 
goods and effects of which the stock is composed ; they are the pro
perty of the corporation. Shares in the company arc regarded as a 
distinct estate, saleable, transferable and attachable as personal pro
perty.0 This view of the law exactly coincides with the civil law 
conception of a general partnership which obtains in Quebec,7 and 
in that Province would necessarily apply n fortiori to the case of a

1 Palmer Comp. Law. p. 105, says “a company has. prima facie, no lien
on ihe share of a member," Plnkett v. Wright, 2 Ha., 120.

3 21 Ch. Div., 583; Thompson Corp., sec. 2320.
8 Supra, p. 1, of chap. 3 on Incorp. of Companies.
«Sec. 24, Dom .Act, R. S. C., ch. 119.
» Sec. 3, Dom. Act, R. S. C., ch. 119.
«Thompson on Corp., sec. 2317; and as in Louisiana, New Orleans. Nat. 

Banking Assn. v. Wiltz, 10 Fed. Rep., 330.
7 Damien v. Société de Prêts et Placements de Québec, Q. B., 1896, 3 Rev.

de Jur., 32.
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joint stock company. It lias been decided by a Queen’s Bench de
cision1 that a“ general partnership has a legal existence quite dis
tinct from its members considered individually, so that the members 
are not individually co-proprietors of the partnership property ; each 
partner is merely a creditor for his share of interest in the ideal part
nership. Only when the partnership is dissolved do the members 
thereof become co-proprietors.” In an early Ontario case, it was 
held that a company had no common law lien upon the shares of its 
members for any indebtedness to the company.2 This is the law of 
Louisiana, which is identical with that of the Province of Quebec in 
this respect;3 and it is also the established law of the United States.4 5 
The reason sometimes given for this rule is that secret liens are re
pugnant to the general policy of the common law.6 But there is in 
fact no sufficient ground in law upon which to rest a claim to such a 
lien. Such possession as a corporation has of its members’ shares 
does not give it a possessory lien for their debts.0 The corporation 
really has no possession of stock that it has issued to its members ex
cept in case they transfer it to the corporation.7

By virtue of the general authority to regulate the transfer of 
shares conferred upon corporations by statute or special charter, many 
authorities hold that companies may enact by-laws creating liens 
upon the shares of their members ; and that it matters not that this 
statutory authority is conferred in the most general terms.8 In the 
United States it has been thought the better opinion that a company 
cannot, under the authority given to it to regulate transfers of stock, 
create or declare by by-law a secret lien in its favor upon its stock
holders’ shares to secure their debts to the company.0 Such a bylaw 
can be made only in pursuance of a general statute, or of some pro-

' Ibid.
5 McMurrick v. Bond Head Harbour Co.. 9 U. C. Q. B., 333.
a New Orleans Nat. Banking Ass’n. v. Wiltz, 10 Fed. Rep., 330; Bryon 

v. Carter, 22 La Ann, 98; Byrne v. Union Bank, 9 Rob. (La) 433.
« Jones on Hens, sec. 375 ; Thompson Corporations, sec. 2317, citing 

numerous cases.
3 Jones Liens, sec. 375; Thompson Corp., sec. 2317.
9 Ibid] But see Child v. Hudson's Bay Co., 2 P. Williams, 207.

8 Child v. Hudson Bay Co., 2 P. Wms., 207; Brent v. Bank of Washington. 
10 Pet., 596, 616; Pendergast v. Bank of Stockton, 2 Sawyer, 108; In re Bach
man 12, N. Bank Register, 223; Jones Liens, sec. 377.

®A nglo-Callfornia Bank v. Granger’s Bank, 16 Rep., 70, 6 Am. ft Eng. 
Corp. Cas., 543; Moore v. Bank of Commerce, 62 Mo., 377; Bryon v. Carter, 
22 La Ann., 98.
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vision in its special charter.1 In England a lien conferred upon a 
company by its articles of association on all shares registered in the 
name of a member for his debts to the company, is valid.2 The 
same would necessarily hold of those by-laws which, under certain of 
our Companies’ Acts are allowed to be incorporated in the letters 
patent and form part thereof.

Coming down to a consideration of our Canadian Companies’ 
Acts, there would appear to be but two which give an express pas
sive lien on shares belonging to a member indebted to the company.8 

But all our present statutes contain with certain modifications the 
following provision respecting the transfer of shares. “ The stock 
of the company shall be personal estate, and shall be transferable, in 
such manner, and subject to all such conditions and restrictions as 
are prescribed by this act or by the letters patent or by by-laws of the 
company.”4 One restriction common to all the acts is that no share 
shall be transferable until all previous calls thereon are fully paid in.5 
Further than this only two of our statutes go. The British Columbia 
Act, however, does not contain the above restriction, but it gives the 
right to the company to decline to register the transfer made by a 
member who is indebted to them.6

In the case of Société Canadienne Française de Construction v. 
Daveluy,7 decided by the Supreme Court of Canada in appeal from 
the Quebec Court of Queen’s Bench, the exact point decided, so far 
as it relates to the present subject was, that a company having a gen
eral power8 to make rules for its government and not contrary to the 
laws in force in Lower Canada, may make a by-law restraining the 
transfer of shares, the holder of which is indebted to it, and creating 
a privilege thereon for the amount of the indebtedness ; and such by
law was operative against his creditors upon his insolvency, on the

'New Orleans Nat. Banking Ass’n. v. Wilts, 10 Fed. Rep., 330; Driscoll v. 
West Bradley and Cary Man. Co., 69 N. Y., 96; Carroll v. Mullanphy Sav. 
Bank, 8 Mo. App., 249; Choateau Spring Co. v. Harris, 20 Mo., 382; Mer
chant’s Bank v. Shouse, 16 Rep., 442; In re Long Island Ry. Co., 19 Wend. 
(N. Y.), 37; Byrne v. Union Bank, 9 Rob. (La), 433; Steamship Dock Co. v. 
Heron, 62 Pa. St., 280.

z Bank of Africa v. Salisbury Gold Mining Co. (1892), App. Cas., 281; 
Bradford Banking Co. v. Briggs, 12 App. Cas., 29 approved.

R S. C., ch. 119, sec. 62; N. B., 1893, ch. 7, sec. 68.
« R. 8. C., ch. 119, sec. 26. f R. S. C., ch. 119, sec. 62.
«R. S. B. C., ch. 44, first schedule Table A, sec, 10.
*20 Can. S. C. R., 449 (1892).
» Chapter 69, Consol. Stat. L. Can. (1861), sec. 1, sub-sec. 3.
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ground that the creditors had only the same rights in respect of the 
shares as the shareholders had, viz, to get the shares upon payment 
of the shareholder’s indebtedness to the society.

The society claimed that the shares were pledged to them by 
virtue of the above by-law and on account of a loan made by it on 
the security of the said shares, which they were entitled to do by 42 
and 43 Vic., ch. 32, sec. 4 (Que.). The borrowing member did, in 
effect, pretend to transfer the shares to the company by a private 
writing, but retained his muniments of title, and no transfer was 
made on the books of the company. Delivery of the symbol being 
essential to the pledge, it follows that shares cannot be pledged, un
less they are evidenced by certificates (here livrets), which must be 
transferred and delivered to the pledgee. If there are no certificates 
or other muniments of title, there can be no pledge.1 Strong, J., 
said2 “ as expressed in Art. 1970 of the C. Code, it is essential to 
the validity of a pledge that the pledged property shall remain in the 
possession of the creditor or of a third person agreed upon between 
the parties. Had the by-laws in question attempted to authorize the 
creation of a security in any way repugnant to these provisions of 
the law they would have undoubtedly been absolutely null. They 
have not, however, attempted to do so. The shares in the building 
society are shares in the capital stock of the society, and this capital 
stock necessarily remains in the possession of the society, and the 
right to deal with the shares in it is, by a provision quite usual, and 
certainly intra vires, made subject to the control of the society act
ing, of course, through its board of directors. Therefore, when the 
by-laws provided that the society should have a privilege on a mem
ber’s shares for whatever he might owe to the society, and that no 
transfer should be made until the transferor had met all his obliga
tions to the society, they provided for a security which was legal and 
within the competence of the society to create. The shares as shares 
in the capital stock of the society, were in a sense in the possession of

1 Lallande v. Ingram,, 19 La Ann., 364; Bldstrup v. Thompson, 45 Fed. 
Rep., 452; Thomp. Corp., sec. 2615. Where a stockholder, for the purpose of 
securing his creditor, made an assignment of his shares by a separate writ
ing, but never endorsed or transferred the certificates on the books of the 
company or otherwise, but retained possession of them as before, in which 
condition they were seized by a receiver appointed under a creditor’s bill 
against him, the receiver having no notice of the attempted assignment,— 
it was held that the receiver could hold the certificates (Atkinson v. Foster, 
134 111., 472; Bldstrup v. Thompson, 45 Fed. Rep., 452.

220 Cap. S. C. R., at pp. 454, 455.
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the society, and no transfer of them could be made so long as any 
debt was due by the holder to the society without the assent of the 
latter.”

Patterson, J., without considering the question of transfer of 
possession as regards third parties, held that the by-law was a binding 
contract between the society and the shareholder, and that the credi
tors had only the same rights in respect of the shares as the share
holder himself had when he made the assignment. Ritchie, C. J., 
appeared to take the same view. This was also the view of Mr. 
Justice Davidson in the Superior Court.1 The Queen’s Bench con
sidered that the fraudulent transfer in the stock book of the society 
deprived the society of the possession necessary to support their privi
lege as pledgees. This was also the view of Mr. Justice Fournier in 
the Supreme Court.2 The view which will probably prevail under 
the civil law was that taken by Mr. Justice Taschereau. The 
learned judge considered that the transfer of the shares by private 
writing to the company, while it might be valid between the mem
ber and the society, could certainly not be so as regards third parties, 
and the creditors of the insolvent were third parties in so far as they 
had rights to defend in connection with transactions made by the in
solvent, and especially as against parties claiming a privilege upon 
the estate. As to the question of the society having a quasi-posses
sion of the shares as against the original shareholder sufficient to 
justify the privilege, Mr. Justice Taschereau points out that share
holders have both the property in and possession of their shares.3 

That is also, as already shown, the law of the United States.4 It is 
impossible to introduce into our civil law any such fiction that a com
pany has a ryw/m-possession of its shares, after they have been issued. 
It is hardly necessary to add that the foregoing remarks apply to 
shares not fully paid up only and upon which the holder would be 
liable as a contributory.

1 Reported in M. L. R., 7 Q. B., 417.
* 20 Can. 8. C. R., at p. 461.
3 Pardessus Drt. Commercial, Nos. 973, 992, 993; Delangle Sociétés Com

mercials, Vol. 2, pp. 41, 42; 1 Tropling Sociétés, n. 128; 5 Laurent, No. 502, 
508; 1 Bedarride Sociétés, No. 318; Smith v. Slaughter House, 30 La Ann., 
1378.

«“ In the absence of a contract, the relation of a corporation to the stock 
is that of a stranger. The stock is the exclusive, absolute property of the 
stockholder, and is held by him free from any claim or right of the corpora
tion, in the absence of contract or provisions of the charter or by-laws 
creating such claim or right " (Farmer’s & Merchant’s Bank v. Wasson, 48 
Iowa, at p. 340.
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This idea of quasi-possession is derived from the English notion 
of a company. Thus in Dunlop v. Dunlop1 a well known case, the 
Court said, in relation to the transferability of shares : “ The share
holders are partners, and by general law a partner cannot retire with
out the consent of all the other partners. That clause gives him 
power to transfer his shares on the condition that his debts to the 
company are paid.” This view shows clearly that the actual English 
idea of a joint stock company is that of a partnership, with special 
powers, although theoretically they may regard it as having a separate 
existence

Coming down to the general question whether a company can 
in Quebec create a lien on its shares without special statutory 
authority, it is too clear to need discussion, that in this province no 
privilege can attach except by or under operation of law. Where 
the law gives no privilege, none can be given by contract or consent.2 

And privileges are not to be implied, they must be express.3 The 
statute governing the case under discussion Société C. F. de Construc
tion v. Daveluy,4 permitted the society to make rules for its govern
ment in accordance with the laws in force in Lower Canada.5 This 
is evidently insufficient to create the power to make by-laws conferr
ing a privilege on the shares in favor of the society. This was de
cided in Louisiana under exactly similar circumstances.6 Now, under 
the English system of law, it is well understood that liens may be 
created by agreement.7 This shows a radical distinction lying at 
the foundation of the two systems. But a rapprochement takes 
place in that, under the English system, secret liens are not favored.8

It is interesting to note that the right to create preference 
was discussed in Mclver v. Montreal Stock Exchange,0 decided by

'21 Ch. Dlv.. 583. 591.
'l Art. 1983 C. Code, Que., succession of Rousseau, 23 La Ann., 3; Hoss v. 

Williams, 24 La Ann., 568; New Orleans Nat. Banking Ass’n v. Wilts, 10 
Fed. Rep., 330; Pont Privileges, No. 24; Domat Liv., 3 tit., 1 s.s., 1, 30.

3 Pont Privileges, No. 24; Cass. Sirey, 32, 1, 275; 37 1, 878.
4 20 C. 8. C. R.. 449.
Sec. 1, sub-sec. 3, Consol. Stats. L, C., ch. 69.

"New Orleans Nat. Banking Ass’n v. Wilts, 10 Fed. Rep., at p. 332.
7 In re Collie; ex parte Manchester & County Bank, L. R., 3 Ch. Div., 

481; in re Pavy’s Patent Felted Fabric Co., L. R., 1 Ch. Div., 631; Wiltshire 
Iron Co. v. Gt. W. Ry., L. R., 6 O. R., 101, 776; Cavanagh, Money Securities, 
375; Palmer Comp., 105.

8 Steamship Dock Co. v. Heron, 62 Pa. State, 280.
»M. L. R., 4 S. C„ 112.

12
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Mr. Justice Davidson. The point to be determined in that case vas 
whether a by-law of the Montreal Stock Exchange giving the govern
ing committee the right to sell a member’s seat at the board, for 
cause of insolvency, was reasonable and intra vires. It was held that 
such a by-law was intra vires as between the Stock Exchange and its 
members, but the learned judge appeared to be of opinion that the 
preferences sought to be established in favor of members by that by
law, although recognized by American authorities, with us would be 
as so many idle words, lie cited in this connection the decision of 
the House of Lords in Tomkins v. Saffery,1 where Lord Chancellor 
Cairns used the following language with reference to a somewhat sim
ilar rule of the London Stock Exchange. “They do not seem to me to 
be rules contemplating or intending in any way to warp or strain, 
or in any way to elude or defeat the operation of the bankruptcy law 
of the country, but they are rules which, from the very nature of the 
case, are and must be subject to one infirmity, namely, that if they 
are to be effectual they must be applicable to the case of a person who 
not merely is a defaulter upon the Stock Exchange, but who has no 
creditors outside the Stock Exchange: because if such a person has 
creditors outside the Stock Exchange, the general law of the country 
will step in and must step in and will give to those creditors rights 
which these rules cannot take away from them, and which I am 
bound to say, these rules do not profess to attempt to take away from 
them. Therefore, although everything done in the domestic forum 
of the Stock Exchange under these rules may be done according to 
the rules, and may be most wholesome in its operation for the mem
bers of the Stock Exchange, still, what is done must be subject to 
the rights of those who are not amenable to the jurisdiction of the 
Stock Exchange, and when those higher rights come into conflict 
with these rules, of course these rules must give way to those higher 
rights.”

Now, if a stock exchange cannot in this province create a prefer
ence upon the price of its members’ seats, when sold on account of 
the latter’s insolvency, on what ground can it be maintained that a 
joint stock company can create a preference upon the price of a mem
ber’s shares as against his creditors ? So far as the law of the pro
vince of Quebec is concerned there is no serious distinction between 
the two cases.

In support of the position that a seat or membership in the 
Stock Exchange is not property subject to execution, in any form,

13 App. Cas., 213.



TRANSFER OF SHARES. 179

but a mere personal privilege or license to buy and sell at its meet
ings, it has been stated that it is but the creation of a public mart for 
the sale of certain commodities, the purchases and sales not being 
made for the joint benefit of the body ; that it is simply a fixed place 
where merchants may meet, at certain hours, for the transaction of 
business with each other, but that no member receives any pecuniary 
profit from the corporation, or from its capital or revenue, except 
such advantage, in the way of trade, as may result from the right to 
enter the room of the Exchange, and there transact business ; that no 
person can become a member unless he receives the votes of a certain 
number of corporators, directors or managers, and that a certificate 
of membership is not transferable on the books of the association, un
less it be to an eligible person, to be approved by the Exchange, in 
some prescribed manner ; that though there may be property, both 
real and personal, vested in the body, still its possession is merely ad
ventitious and circumstantial to its main purpose or object ; that in 
it a member has no proprietary interest that can be realized upon 
withdrawal. What he has is but the use of it while he is a member, 
the property remaining with and belonging to the corporation, while 
it continues to exist, like a pew in a church, the ultimate property in 
which—the res or subject—is in the congregation in its corporate 
capacity, and not in the pew holder.1

In order to meet these objections and substantiate the opposite 
opinion that memberships or seats are property, it may be said that 
notwithstanding the conditions imposed by the rules of the Exchange, 
a seat is said to have an actual pecuniary value, which the holder is 
permitted to realize by a sale and transfer, the only restriction being 
the consent of the Exchange.2 3 The same may be said of an interest 
in a partnership under our Civil Law. It is of the same nature as a 
share in a company ;8 the distinguishing feature is considered by 
modern French authors as lying in the negotiability of a share as 
compared with the restricted right of transfer of a partnership in
terest,4 * * * the restriction in the latter case being exactly of the same 
nature as in the case of a Stock Exchange seat, viz : the consent of the 
governing body being a condition precedent.

1 Blsbee & Stmonds Law of the Produce Exch., sec. 60.
• Hyde & Woods. 94 U. 8.. 623.
3 Per Cimon, J., in Damien v. Société de Prêts et Placements de Québec,

confirmed by Queen’s Bench, 3 Rev. de Jur., at p. 48 (1896).
* Boistel Droit Commercial, p. 162; Vavasseur Drt. Com., Vol. 1, No. 332;

Cass. 27 Mars, 1878; Cass 13, Mars, 1882; Trib. de la Seine, 13 Avril, 1877;
Deloison, No. 263; Mathieu & Bourguignat, No. 4.
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A share in a company has been classified by a well-known com
mon law writer1 as incorporeal personal property, and this is the 
classification adopted in this province, both as regards an interest in 
a partnership or a share in a company.2

With reference to the fact that no dividends are paid to mem
bers of the Stock Exchange, it has been truly said by an able and 
learned contributor to the American Law Register.3 “ We are un
able to understand how that fact has any controlling influence upon 
the case. Although dividends are the object usually aimed at, in 
the organization of corporations (joint stock), still we can easily 
understand how shares of stock, on which no money dividends are 
payable, or even contemplated, might from a variety of other 
reasons, be very desirable, and of a high pecuniary value; and we 
know of no case making the payment of dividends necessary, in 
order that such shares of stock should be considered property.” 
It is not stock dividends alone that determine the value of such in
corporeal property interests as those in question. Should the Ex
change ever accumulate funds or property in excess of the limit al
lowed by the charter, any member could probably compel a distribu
tion of the surplus among the corporators.4 * * *

Arguing by analogy from the case of a stock exchange creating 
preference in favor of its members upon the price of a member’s seat 
when sold by it, which, as already pointed out, is an analogous case, 
it is to be noted that Tomkins v. Saflcry,8 already quoted, is not an 
authority that such a preference is illegal as regards the member’s 
creditors. What that case decided was, that the Stock Exchange 
could not, through its rules, give a preference to its members upon 
the proceeds of the estate of an insolvent member to the detriment 
of outside creditors. There was no question as to any property over 
which it might have a lien. Under the English and American sys
tem of law a man cannot, in regard to property which he possesses 
absolutely as his own without restriction, fetter it, of his own accord, 
with the condition that it must always stand incumbered by a pre-

i McWilliams on Personal Property, p. 7.
*See 3 Revue de Jurisprudence, at p. 48.
3 22 Amer. Law Register, p. 441.
«Bisbee & Simmonds on Produce Exchange, p. 78; see Eliot v. Merchant’s

Exchange of St. Louis, 14 Mo. App., 234, 17 Cent. Law Jour., 376, in favor of
the view that members’ certificates are property, also 94 U. S„ 623; Hyde v.
Woods.

»3 App. Cas., 213.
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ferred lien to his fellow-members.* 1 But the authorities both of Eng
land and the United States hold that the owner of property (in this 
case the Stock Exchange) can make such a condition in the transfer 
of that which is his own, and in doing so violate no creditors’ rights 
and no principle of public policy,2 and therefore, it has been held 
by the Supreme Court of the United States that a provision in the 
constitution of a stock exchange board, whose members arc limited 
in number, and elected by ballot, that a member, upon failing to per
form his contracts, or becoming insolvent, may assign his scat to be 
sold, and that the proceeds shall, to the exclusion of his outside credi
tors, lie first applied to the benefit of the members to whom he is in
debted—the purchaser not being a member, nor having the right to 
transact business in the board until he shall be elected by ballot,—is 
neither contrary to public policy, nor in violation of the Bankrupt 
Act.3 This Court also decided that such a seat is property. A lead
ing English case4 also decided that where a company is empowered 
to make by-laws for the better government of the company, it could 
enact a by-law making a restriction on its stock that it shall first be 
liable to pay the debts due to it from its own members and such by
law was held to be good as against the shareholder’s creditors.

In England also, it is not for a moment doubted that if it is ex
pressly enacted in the articles of association that the company shall 
have a lien on its members shares for all monies which may be due 
from them to the company on any account whatever, a lien will be 
created in cases where it would not otherwise have existed ; and the 
lien so created is not a mere passive right of retainer, but is an equit
able charge actively enforceable as against third parties.6

We think it may, therefore, be fairly concluded that a share in a 
joint stock company cannot in this province, be made the subject of a 
privilege in favor of the company, unless expressly authorized by 
statute, or unless it is pledged to the company with all the formalities 
requisite under our law to constitute a valid transfer of possession.

This question is different under the English system of law, and 
has two distinct phases ; 1st. the right of a corporation to create a 
preferred lien on its shares as towards the creditors of the share
holder: 2nd. as towards third parties such as a purchaser at judicial 
sales or other transferees.

i Hyde v. Woods. 94 U. 8., 623. 626. 1 Ibid, at p. 626. Ibid, 623.
«Child v. Hudson’s Bay Co., 2 P. Williams, 207; and see re Lewis, 6 Ch., 

818; see also Palmer Comp. Law, p. 105.
iRe Lewis, 6 Ch., 818; Bank of Africa v. Salisbury Gold Mining Co.

(1892), App. Cas., 281; Bradford Banking Co. v. Briggs, 12 App. Cas., 29, ap
proved: Palmer Comp. Law, p. 105.

■W
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But in the United States an opposite opinion would appear to 
prevail, at least in so far as the rights of third parties, innocent pur
chasers for value, are concerned. Mr. Jones in his work on Liens 
says :* “ That such a lien can only be created or authorized by 
statute is the conclusion in which the latest and best authorities on 
this point generally concur, although there is still some conflict of 
opinion.” But the grant of the power to “regulate ” transfers of 
shares, which occurs in all our present joint stock companies acts has 
been held by many authorities sufficient to authorize by-laws creating 
such a lien.* 2 *

11. Effect of lien created by general law.—Where, by the gen
eral law, or by the articles of association, a lien is given to a company 
upon the stock of a stock-holder for the indebtedness of the latter, 
it is valid and enforceable against all the world, and whoever deals 
with it is charged with notice of all limitations and burdens attached 
to it by such statute, whether the party lives in or out of the State;8 
and if his shares are sufficiently valuable and the company is em
powered to make loans on security one might be made to him solely 
on the security of the lien.4

12. Effect of lien created by by-law.—But where the company 
itself asserts a right of lien upon the shares held by one of its mem
bers by virtue of a by-law merely, there is much judicial authority 
in the United States, based on the soundest reasoning, to the effect 
that it cannot make good this lien against a bond fide transferee of 
the shares who had no knowledge of it, and this although the certi
ficates which represent the shares recite that they lare transferable 
only on the books of the company, or at the company’s office by per
son or by attorney.5 “ The policy of the law,” says Judge Thomp
son,6 * “ has made certificates of shares çuasî-negotiable, assimilating 
them as nearly as their character will admit to negotiable instruments.

•Vol. 1. sec. 381 (1st Edition).
1 Cunningham v. Alabama Life Ins. Co., 4 Ala., 652; Prendergast v. Bank

of Stockton, 2 Sawyer (U. S.), 108; Geyer v. Western Ins. Co., 3 Pitts. (Pa.),
41; McCready v. Ramsey, 6 Duer. (N. Y.), 574; contra, Bank of Attica v. Manu
facturers, etc., Bank, 20 N. Y., 501; Compare Nesmith v. Washington Bank,
6 Pick. (Mass.), 324; Plymouth Bank v. Bank of Norfolk. 10 Pick. (Mass.), 
454, and see cases cited in Jones on Liens, vol. 1, sec. 377, though this author 
seems to hold the contrary opinion, see sec. 381.

s Hammond v. Hastings, 134 U. S., 401.
«In rc National Bank of Wales, C. A. (1899), W. N., 131; [1899], 2 Ch., 629.
1 Thompson on Corporations, sec. 2334. 6 Ibid.
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A corporation should not, as against a bond fide purchaser for value 
of such a security, he allowed to assert a secret lien of which the 
paper itself contains no intimation. The general policy of the law 
is against secret liens in respect of personal property ; and where the 
corporation establishes a by-law reserving a lien upon its shares for 
any debt due it by the holder of such shares, it owes a duty to the 
public to make known that fact by printing a notice of it on the cer
tificates of the shares, or by other appropriate means.” 1

13. Waiver of lien by company—The company will be con
sidered to have waived its lien when it permits, through its proper 
officers, a transfer of shares to be made on its books with the usual 
formalities ;2 but otherwise if the transfer is secured through the 
fraudulent complicity of the secretary-treasurer, and without the 
knowledge of the directors.3 Where a company permitted a share
holder to have his shares transferred on the books, which was the only

*See particularly upon this point the able dissenting judgment of Nis- 
bet, J., in Tuttle v. Walton, 1 Georgia, at p. 43, distinguishing Child v. Hud
son Bay Co., 2 P. Williams, 207, noted supra, p. 181.

2 Hodges v. Planters Bank, 7 Gill, J. (Md.), 306; Hill v. Pine River Bank, 
45 N. H., 300.

3 A by-law of a building society required that a shareholder should have 
satisfied all his obligations to the society before he should be at liberty to 
transfer his shares. One P„ a director, in contravention of the by-law, in
duced the secretary to countersign a transfer of his shares to the Banque 
Ville Marie as collateral security for an amount he borrowed from the bank, 
and it was not till P.'s abandonment or assignment for the benefit of his 
creditors that the other directors knew of the transfer to the bank, although 
at the time of his assignment P. was indebted to the appellant society in a 
sum of $3,744, for which amount under the by-law his shares were charged 
as between P. and the society. The society immediately paid the bank the 
amount due by P. and took an assignment of the shares and of P.’s debt. 
The shares being worth more than the amount due to the bank, the curator 
to the insolvent estate of P. brought an action claiming the shares as form
ing part of the insolvent’s estate, and with the action tendered the amount 
due by P. to the bank. The society claimed the shares were pledged to them 
for the whole amount of P.’s indebtedness to them under the by-laws.

Held, reversing the judgment of the Court of Queen’s Bench for Lower 
Canada (Appeal side), and restoring the judgment of the Superior Court, 
that the shares in question must be held as having always been charged 
under the by-laws with the amount of P.’s indebtedness to the society, and 
that his creditors had only the same rights in respect of these shares, as P. 
himself had when he made the abandonment of his property, viz: to get the 
shares upon payment of P.’s indebtedness to the society. (Société Cana
dienne-Française de Construction de Montréal v. Daveluy, 20 Can. S. C. R., 
449.



184 CANADIAN COMPANY LAW.

manner in which an assignment could be made, to a fictitious name, 
which was known to the officers of the corporation, and he afterwards 
caused the shares to be transferred to the plaintiff, by a person repre
sented by him to be the holder, as security for a debt due the plaintiff 
from him, no money being paid on the transfer, it was held, that the 
lien of the company on the shares, for a debt due from the share
holder, was not thereby divested.1 Mere ignorance on the part of 
the purchaser of the fact of the existence of the lien does not destroy 
it, for this constitutes no waiver on the part of the corporation.2 The 
mere assenting by the company to an assignment, made by a share
holder for the benefit of all his creditors, “ with no other preference 
than is, or may be authorized by law,” is not a waiver of the lien on 
shares for debts due by the assignor to the company.8

The lien may be discharged by a new arrangement between 
creditor and debtor, the terms of which are incompatible with its 
retention or which show an intention to waive it.4 But where an 
indebted shareholder applied to the company for time, and the indul
gence was granted in consideration of his authorizing certain shares, 
other than those on which a lien was claimed, to be sold on default 
without the delay prescribed by the articles, it was held that no limi
tation of the lien on the shares in suit was contemplated by either 
party, and that a transfer by the indebted shareholder of such shares 
should not be registered.6

Where the company, after being charged with notice that a con
flicting lien on the shares has accrued, gives further credit to the 
shareholder, it will be held to have waived its lien as to such subse
quent credits.6

14. Meaning of word “ indebted,” when member becomes in
debted for calls.—“ Indebted ” means “ indebted on any account,” 
and not “ indebted in respect of the shares which it is proposed to 
transfer;” 7 it also means “ indebted whether solely or jointly and

•Stebbins v. Phoenix Fire Ins. Co., 3 Paige (N. Y.), 350.
8 Hammond v. Hastings, 134, U. S., 401.
«Dobbins v. Walton, 37 Ga„ 614; and see Société Canadienne-Française 

de Construction de Montréal v. Daveluy, 20 Can. S. C. R., 449.
«Bank of Africa v. Salisbury Gold Mining Co. (1892), App. Cas., 281.
1/6##/.
e Bradford Banking Co. v. Briggs, 12 App. Cas., 29; in such a case the 

notice is not notice of a trust. (See section 81 Dom. Comp. Act, R. S. C., ch. 
119), but is a notice affecting the company in their capacity as traders (ibid).

7 Ex parte, Stringer, 92 B. Div., 436.
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severally with others.” * 1 The lien when it exists at all, extends to 
any amount in lespect of which the shareholder is indebted to the 
company and not merely to debts in respect of calls, still less of calls 
on the particular share on which the lien is asserted.2 *

A member is “indebted” in respect of calls as soon as the resolu
tion is passed, and before it becomes payable.8 Our act provides that 
a call shall be deemed to have been made at the time when the résolu-, 
tion of the directors authorizing such call was passed.4 * * Therefore, 
no transfer of shares could be enforced, where a resolution for a call 
had been passed a few days previously, although the payment might 
be deferred until some later time, until such previous call has been 
paid.8 The object of the above statutory enactment was to dispose 
of the doubt which was at one time felt, whether a call is to be taken 
as made at the date of the resolution, or at the date of the notice of 
the call.

The “ indebtedness ” must be determined by the state of things 
existing at the time that the deed of transfer is presented for registra
tion. Upon payment of the amount of such indebtedness the mem
ber is entitled to registration, although subsequently to the presenta
tion of the transfer another call may have been made.0 The obliga-* 
tion on a bill not yet due is an indebtedness which will justify a com
pany in refusing to register a transfer.7

15. Effect of winding up on transfer—So far as the Winding-up 
Act is concerned, it is provided that all transfers of shares, except 
transfers made to or with the sanction of the liquidators, under the 
authority of the Court,.......... after the commencement of the wind
ing-up will be void.8 And if a shareholder transfers his shares 
under circumstances which do not, by law, free him from liability in 
respect thereof, he will be deemed a member of the company and 
liable to contribute to the extent of his liabilities to the company or 
its members or creditors.0

• Bentham Mills Co.. 11 Ch. Dlv.. 900.
lEx parte, Stringer, 9 Q. B. Div., 436.
• Sec. 39. R. S. C., ch. 119; Dawes’ case. 38 L. J. (Ch., 612). *Ibid.
•See sec. 61, R. S. C., ch. 119.
£Cawley & Co., 42 Ch. Div.. 209; Reg. v. Inns of Court Hotel Co., 11

W. R., 806; 18 L. T„ 661.
; London, Birmingham, etc., Bank, 34 Beav., 332; St. Louis Perpetual

Ins. Co. v. Goodfellow, 9 No. 149; Buckey Comp., 6th Ed., p. 459.
«■Sec. 16 (2), R. S. C„ ch. 129.
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16. Certificate evidence of title to shares—Effect in hands of
bona fide holder—Estoppel.—Our Companies’ Acts1 contain, in com
mon with the English Act of 1862, a provision to the effect that a 
share certificate under seal of the company and signed by any officer 
of the company specifying that the party named therein is a share
holder, is prima facie evidence of his title to the share. A certificate 
is merely the paper representative of an incorporeal right; it is a 
representation of an implied contract and stands on a similar footing 
to that of other muniments of title. It is not in itself property, but 
is merely the symbol or paper evidence of property. Hence the 
proprietary right may exist without the certificate.2 The certificate, 
as against the company, amounts to a statement that the company take 
upon themselves the responsibility of asserting that the person to 
whom the certificate is granted is the registered shareholder entitled 
to the specific shares included in the certificate,3 and further in the 
case of a bonâ fide transferee who has had no notice to the contrary, 
that the amount certified to be paid has been paid ;4 and this even 
against creditors of the company.5 6

The power of granting certificates is one for the benefit of the 
company, as affording facilities for dealing in shares by showing at 
once a marketable title, and thus rendering the shares of greater 
value; and the issuing of the certificate amounts to a declaration on 
the part of the company to all the world that the person to whom it is 
issued is a shareholder, and it is given by the company with the inten
tion that it shall be so used by the person to whom it is given. The 
company is, therefore, estopped from denying the validity of a certi
ficate which has been obtained by fraud or under a mistake against a 
subsequent bond fide purchaser for value, accepting a transfer on the

1 Dom. Act, sec. 42; Quebec Act, art. 4727; Ontario Act, sec. 34; New 
Brunswick Act, sec. 56; Manitoba Act, sec. 51; British Columbia Act, sec. 43.

8 Thompson Corporations, sec. 2348, and cases there cited; and see In re 
Ottos Kopje Diamond Mines (1893), 1 Ch., at p. 628, per Bowen, L. J. ; 
Colonial Bank v. Williams, 15 App. Cas., at p. 277, per Lord Watson.

8 Bahia & San Francisco Ry., L. R., 3 Q. B., 584; Balkis Consolidated Co. 
v. Tomklnson (1893), App. Cas., 396.

4 Buckley Comp., 93; Nicoll’s case, Burkinshaw v. Nicolls, 3 App. Cas.,
1104, 1027; Waterhouse v. Jamieson, L. R., 2 H. L. (S. C.), 29; Spargo's case, 
8 Ch., 407, 410; Bush’s case, 9 Ch., 664.

6 McCracken v. McIntyre, 1 Can. S. C. R., 479; Ford v. Bloomenthal (1897), 
A. C., 156.
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production of the certificate.1 It is also estopped from denying the 
validity of the certificate as against the registered owner of the shares, 
where he has not been guilty of fraud in obtaining it.2 In both cases 
an action of damages will lie for refusal to transfer. The British 
Columbia Act gives power to the company to make a cash compensa
tion for any loss arising from a transfer on a forged instrument.3

17. Duty of company to warrant certificate—Damages for refusal 
to register transfer.—Although the company is estopped from deny
ing the validity of its certificates, Vot a certificate does not of itself 
impose any duty by way of warranty or otherwise upon the company 
towards a transferee of the shares mentioned in the certificate. But 
where the company refuses to register the shares mentioned in the 
certificate, a right of action accrues to the transferee, the measure of 
damages being the value of the shares at the time of the company’s 
refusal to register.4 * It might be difficult in some cases to determine 
at what time the actual refusal had taken place ; that is to say when 
the directors had made up their minds to refuse. The directors may 
take a reasonable time to make reasonable enquiries concerning the 
transfer.6 But once the case has been considered, or at all events 
once the directors have made up their minds to refuse the transfer, 
that is the date on which the cause of action arises.6 And this should 
appear from the minutes of the hoard.

The certificate purports only to show the legal and not the equit
able title, and persons dealing with a certificate without enquiring 
into who has the beneficial ownership and without obtaining a legal 
title by transfer, do so at the risk of being ousted by an earlier equit
able title.7

18. Practice and proceedure to effect transfer.—Upon a transfer 
of shares the practice is that the transferor lodges with the company 
the certificates of the shares, and thereupon the company marks the 
transfer with the words “certificate lodged.” This is known as a

1 Bahia & San Francisco Ry. Co., L. R., 3 Q. B., 584; Buckley Comp., 6th
Ed.. 93.

3 Balkis Consolidated Co. v. Tomkinson (1893), App. Cas., 396.
• R. S. B. C., ch. 44. sec. 155.
4 In rc Ottos Kopje Diamond Mines (1893), 1 Ch., 618.
8 Société Générale de Paris v. Walker, 11 App. Cas., 20, 41.
8 In rc Ottos Kopje Diamond Mines (1893), 1 Ch., 618.
7 See Shropshire Union Railways v. The Queen, L. R., 7, H. L„ 496; in re 

London and Provincial Telegraph Co., 9 Eq., 653.
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“certification.” The effect of certification is to represent that the 
transferor has produced to the company a certificate showing him to 
be the registered owner, or a certificate showing some other person 
to be the registered owner, and transfers purporting to transfer the 
shares from such person to the transferor. But such “certification” 
does not import a warranty of the transferor’s title or of the validity 
of such document or documents.1

The usual share certificate contains on its back a printed assign
ment or indorsement and also a power of attorney in blank, like the 
following : “ For value received 1 hereby assign the within named
share to............................and appoint.............................my attorney to
make the transfer on the books of the company.” This is signed by 
the person to whom the shares are issued. In this manner, by the 
usages of business, of which the courts take judicial notice,2 the certi
ficate may be passed from hand to hand indefinitely, by the person to 
whom the certificate is issued simply signing this indorsement and de
livering the certificate with the blanks unfilled to his assignee. When 
it reaches the hands of some one who desires to assume the legal rights 
of a stockholder, so as to be entitled to vote at corporate elections and 
to receive dividends, he fills up the blanks, by inserting his own name 
as transferee, just as the holder of a promissory note indorsed in 
blank is entitled by the law merchant, to insert any name he pleases 
above the indorsement as the payee. He also inserts in the second 
blank the name of the attorney in fact whom he wishes to make the 
transfer for him on the books of the company. This person is usually 
the secretary or some other officer of the company, though he may 
insert the name of whomsoever he pleases. The attorney so ap
pointed does exactly what the original shareholder would have done 
had he gone to the company’s office to make the transfer of the shares 
to his vendee ; he makes an entry on the book kept by the company 
for that purpose, usually the stock transfer book, to the effect that the 
shares have been transferred to the new purchaser. Then the certi- 
eate is surrendered and a new certificate js issued to the transferee.8

19. Registration of transfer—Effect of.—Under our Companies’ 
Acts, companies are obliged to keep a book called the register of 
transfers, in which are to be entered the particulars of every transfer

* Bishop v. Balkis Consolidated Company, 25 Q. B. Div., 512; W. N., 1890, 
160; Buckley Comp., 94 and 95.

Smith v. Rodgers, 30 Ont. Rep., 256.
*Thompson Corporations, sec. 2368.
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of shares in the capital of the company.1 And a transfer is of no 
effect as against the company until registered in the transfer book.2 
The registration passes the legal title to the transferee.3

20. Transfer by representative of deceased shareholder.—Any
transfer of the shares or other interest of a deceased shareholder, 
made by his personal representative, shall, notwithstanding such per
sonal representative is not himself a shareholder, be of the same 
validity as if he had been shareholder at the time of his execution of 
the instrument of transfer.4 *

21. Register prima facie evidence of transfer.—The transfer book 
is prima facie evidence of all facts purporting to be thereby stated, 
in any action, suit or proceeding against the company or against any 
shareholder.6

22. Registration essential to the exercise of rights of member
ship.—As a general rule a company looks only to its books for the 
purpose of ascertaining who are its shareholders and entitled to the 
rights of such.0 Only those whose names are registered in its books 
as shareholders are entitled to vote at meetings,7 to receive dividends,8 
and otherwise exercise the right of members.

‘Sec. 43 (2), R. S. C., ch. 119.
3 Where the evidence showed that a bank had adopted the practice of 

dealing with its shares by way of marginal transfer, the first transfer being 
made in blank, subject as by marginal note, to the order of a broker, and the 
ultimate purchaser signing an acceptance in the book immediately under 
the transfer so signed in blank by the seller, the intermediate dealing of the 
broker being omitted from extended record in the bank books, and the trans
ferees were duly entered as shareholders in the stock ledger of the bank.

Held, that this amounted substantially to an acceptance of shares trans
ferred in blank, which is lawful where transfer by deed is not prescribed, 
and the entry in the stock ledger amounted to registration within the mean
ing of the Act, and though in one case the transferee did not sign the ac
ceptance, yet he subsequently dealt with the shares by selling and trans
ferring them to another, and the transferees were properly placed on the list 
of contributories, notwithstanding anything in the Banking Act, R. S. C., 
ch. 120, sec, 29.

(In rc Central Bank; Baines' case; Nasmith’s case, 8 Can L. T., 389).
8 Buckley Companies, p. 95; Thompson Corporations, par. 2393, and see 

R. 8. C., ch. 119, sec. 81.
* Sec. 63, R. 8. C., ch. 119. 1 Sec. 47, R. 8. C.. ch. 119.
«See sections 43 (6), 44. 46. 46, 47, Dorn. Act, R. 8. 0., ch. 119.
7 Secs. 33 (c) and 57, R. 8. C., ch. 119; People v. Robinson, 64 California, 

373; State v. Ferris, 42 Conn., 560; Hoppin v. Buffum, 6 R. I., 513.
See sec. 81, R. 8. C„ ch. 119.
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23. On whom falls duty of registering transfer.—The agreement
for the sale of a share does not impliedly bind the vendor to procure 
the registration of the transfer. His duty is performed when he 
hands over to the transferee a duly executed transfer, together with 
the certificate or its equivalent.1

24. Position of pledgee of shares.—The pledgee of stock whether 
holding by the assignment of the certificates simply or whether the 
assignment is accompanied by a transfer in the books of the company 
will not be allowed any share in the management of the company; 
the person pledging the shares is considered as holding the same and 
subject to liability as a shareholder,2 and consequently entitled to 
vote as a shareholder.3 But the unregistered assignee of shares would 
have the right to restrain the company from the commission of an 
ultra vires Act.4

25. Transferor estopped from denying title of transferee.—Un
registered transfers are good as between the parties to them,6 but the 
transferee in such a case merely acquires the equitable title.6 So far 
as the transferor is concerned, he is estopped from denying the rights 
of third parties acquired under the transfer.7 Where certificates of 
stock, having on the back blank forms of transfer and of power of 
attorney to surrender and cancel the certificates, duly signed by the 
registered holders, are transferred, each prior holder confers on the 
bond fide holder for value of the certificates, for the time being, 
authority to fill in the name of the transferee, and is estopped from 
denying such authority, and to this extent is estopped from denying 
the title of such holder for the time being,8 provided that in the case 
of a blank transfer, such holder is the person entitled to the certifi
cates.9 By such delivery an incohate legal title passes, but a title

'Skinner v. City of London, etc., Co., 14 Q. B. D., 882; London Founders 
Ass'n. v. Clarke, 20 Q. B. D., 576; Palmer Comp. Law, p. 89, 90.

»R. S. C., ch. 119, sec. 66. * Ibid, sec. 67.
‘Becher v. Wells Flouring Mill Co., 1 Fed. Rep., 276, and see Campbell 

v. Am. Zylonite Co., 122 N. Y„ 455.
« Sec. 48, R. S. C., ch. 119.
' Ibid) Lippett v. American Wood Paper Co., 15 R. I., 141; Union Bank 

v. Laird, 2 Wheat (U. S.), 390; Colonial Bank v. Hepworth, 36 Ch. Div„ 36.
7 Per Lord Field in Balkis Consol. Co. v. Tomkinson, 1 The Reports, 

at p. 189.
11 Colonial Bank v. Hepworth, 36 Ch. Div., 36; Smith v. Rodgers, 30 

O. It.. 256.
11 Williams v. Colonial Bank, 38 Ch. Div., 388, 407; Colonial Bank v. 

Cady, 15 App. Cas., 267; Smith v. Rodgers, supra.
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by unregistered transfer is not equivalent to the legal estate in the 
shares, or to the complete dominion over them.* 1

26. Right of creditor of transferor as against unregistered 
vendee.—As all our Companies’ Acts (except British Columbia, which 
says that until registered, the transferor shall be deemed to remain 
the holder,)2 contain an express provision to the effect that, with cer
tain exceptions, no transfer of shares shall be valid for any -purpose 
whatever until registered,3 and under this provision it has been held 
that shares cannot be effectually transferred as against a creditor of 
the vendor, who attaches them without notice of any transfer, by a 
delivery of the certificates thereof together with an assignment and 
blank power of attorney from the vendor to the vendee, even if 
notice of such transfer be given to the company before the attach
ment.4 5

Such a statutory requirement cannot, however, be introduced 
effectively by a by-law containing the above provision, for this is 
merely an arrangement of the company for its own convenience for 
the purpose of regulating the payment of dividends, etc., and does 
not affect strangers to the company.6

27. Position of parties to the transfer towards creditors of the
company.—All our present Companies’ Acts except that of British 
Columbia, render the transferor and transferee as towards creditors 
of the company, jointly and severally liable where the transfer has 
not been entered in the register. Under the Imperial Companies’ 
Act of 1862, which is similar to that in force in British Columbia up 
to 1898,® the register of transfers is made the test of liability to credi
tors upon the winding-up of the company,7 unless the company has

•Colonial Bank v. Hepworth, supra.
1 R. S. B. C., schedule First, Table A, sec. 8.
« Sec. 48, R. S. C„ ch. 119.
«Fisher v. Essex Bank, 5 Gray (Mass.), 373, 379; and see Johnson v.

Laflin, 103 U. S., 804; Sabin v. Bank of Woodstock, 21 Verm., 362.
5Sargent v. Essex Marine Ry. Co., 9 Pick. (Mass.), 202; Am. Nat. Bank 

v. Nashville Warehouse & El. Co., Tenn., Ch. App., 4 March, 1896, A. & E. 
Corp. cases, N. S., vol. 625.

6 See R. S. B. C., ch. 44, first schedule, sec. 8.
7Ex parte, Bibby; in re Enterprise Mining Co., vol. 2 part 2 (1884), Brit. 

Columbia Rep., p. 94, per Gifford, J., in Addison's case, L. R., 5 Ch., 294, 297; 
Brown’s case, 18 Ch. Div„ 639; City of Glasgow Bank, Bell's case, 4 App. Cas., 
at p. 563.
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been at fault through delay or neglect to register the name of the 
transferee.1

28. Unnecessary delay by directors to confirm transfer—Effect
°f-—A transfer, to which no objection is or can be made on the part 
of the company, ought to be confirmed by the directors at the first 
meeting at which in the ordinary course of business it can be con
firmed, and thereupon registered. If not so confirmed at the first 
meeting at which, in the ordinary course of business, it can be done, 
there is “unnecessary delay” within the meaning of section 35 of the 
Companies, Act, 1862, and the transferor’s name will, on his applica
tion, be removed from the list of contributories.2 And there seems 
no reason why this view should not be adopted in regard to those of 
our Companies Acts which render the transferor and the transferee 
jointly and severally liable to the company and its creditors until the 
transferee’s name is properly entered in the transfer book. The 
principle of the English cases is, and is applicable here, that the con
tract would have been carried into effect but for the default of the 
directors, and the order for rectification of the register goes only to 
do that which ought to have been done in the ordinary course of 
business before the winding-up.3 Clearly the company could not 
take advantage of its own neglect to hold the transferor jointly with 
the transferee for the amount unpaid on his shares. And although 
a vendor of shares may not be in a position to claim as against the 
company or the creditor of the company to have his name removed 
from the list of shareholders or contributories, he may nevertheless 
be entitled to be indemnified in respect of the shares by the person 
who has under the contract for sale become the equitable owner.4 * * *

In any question of unnecessary delay on the part of the com
pany, it is a condition precedent that no real objection exists to the 
transferee.8

1 Hill's case, L. R, 4 Ch„ 769; Hercules Insur. Co., 9 Eq., 689; Marshall 
v. Glamorgan Iron & Coal Co., 7 Eq., 129; in re Enterprise Gold & Silver Min
ing Co., vol. 2, part 2 (1884), B. C. Reports, p. 94.

2 Buckley Companies, p. 130.
« Bentick’s case, 18 Sol. J., 224; and see Joshua Murgatroyd’s case, 18

Sol. J., 28.
*Ex parte. Oriental Commercial Bank, L. R., 3 Ch., 791; Hemming v.

Maddick, 9 Eq., 175, 7 Ch., 395.
sMusgrave and Hart’s case, L. R., 5 Eq., 193; Marino’s case, L. R., 2 Ch.,

596; Shipman’s case, L. R., 5 Eq., 219.
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29. Refusing registration of transfers effecting liability of 
members—A shareholder is not entitled, as of course, on the eve of 
liquidation to send in a transfer and insist on registration ; the direc
tors are entitled and even bound to refuse registration if the facts are 
such as that the rights of creditors have in fact intervened, although 
a winding-up has not commenced. If directors, in the fair and 
bond fide exercise of their powers, and in circumstances which make 
it a reasonable act of management, resolve not to record future trans
fers, which may seriously affect and alter the liability of the members, 
the resolution will be effectual.* 1

30. Liability of transferor on delay to have transfer registered.—
The transferor must not be guilty of laches in having the register of 
shareholders rectified. Where a shareholder executed a transfer of 
his shares two years before a winding-up order was made, but ne
glected to see that the transfer was registered before the winding-up, 
he was retained as a contributory ; for although the company was at 
fault in delaying to register the transfer yet the shareholder was in 
default too and was therefore not entitled to relief.2 *

31. Company not bound to notify transferor of refusal to accept 
transfer—Lapse of time—A company is under no obligation to send 
notice to a transferor of its refusal to accept a transfer. It is for the 
transferor to see that everything is complete; and the fact that a con
siderable time has elapsed since the transfer was sent in for registra
tion does not affect +he company, but leaves its rights exactly the 
same.8

32. Transferor responsible for his own laches—Should compel 
purchaser to register transfer.—The vendor ought to compel the pur
chaser to register the transfer, and if he neglects to do so he must 
suffer for his own default, and his name being on the register at the 
date of the winding-up must remain there.4 * * When the shareholder 
is in default, and the company is or is not in default too, laches will

i Buckley Comp., 131; Alex. Mitchell’s case, 4 App. Cas., 548; Rutherford’s 
case, ibid, Nelson Mitchell’s case, ibid, 624.

1 Walker’s case, L. R., 6 Eq., 30; see Shepherd’s case, 2 Ch. App., 16,
where the delay was 2% months and held not too long, and Ward & Henry’s
case, 2 Ch. App., 431; where the delay was 2% years and held too long.

» Custard’s case, L. R., 8 Eq., 438; Shipman’s case, L. R., 5 Eq., 219; but
see Smith v. Bank of Nova Scotia, 8 Can. S. C. R„ 658, as to notice.

* Head’s case, White's case, 3 Eq., 84.
13
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bar the shareholder’s right to relief.1 But where an order of the 
Court was obtained on the transfer of shares two years before the 
winding-up to have his name removed from the register, the company 
having meanwhile suspended business, and the transferor’s name was 
not removed from the register in pursuance of the order, and conse
quently appeared on the contributories’ list, the Court held that there 
were no laches on his part,, and ordered his name to be removed from 
the list.2

33. Registered owner is reputed owner—Liability on winding-
up.—The books of the company being prima facie evidence of all 
facts purporting to he thereby stated,3 in order to escape liability as 
against the official liquidator in the winding-up, it is incumbent upon 
the transferor to show’ that at some time or other there was (or but 
for the default of the company there could have been) upon the 
register a transferee of his who could be made liable at law in respect 
of the shares.4 In an Ontario case the defendant, at the request of

•Walker's case, L. R., 6 Eq., 30; Head’s case, White's case, L. R., 3
Eq., 84.

3 Ex parte, Bibby. In re Enterprise Mining Co., B. C. Reports, vol. 2, 
part 2 (1884), p. 94. 
ports (1884), p. 94.

B, a registered holder of shares in a limited company, transferred them 
to S, but B., being in arrear for some calls, the transfer was not registered. 
In August, 1881, B. obtained an order from Vrease, J.. that certain payments 
being made, the company should take his name off the register and substitute 
S's name. The order was served on the Secretary of the Company, and pay
ments were made by B under the order. The register was not rectified in 
pursuance of the order.

In February, 1883,—the company having suspended business for over two 
years,—a winding-up order was made, and in March, 1884, B appeared on a 
summons before the C. J. to shew cause why he should not be on the contri
butories' list. The C. J. Held, that B not having taken steps to enforce the 
rectification, had abandoned the order of August, and directed his name to be 
placed on the list. In an appeal to the full Court,—Held (reversing the judg
ment of the C. J.), that there were no laches on the part of B. and that his 
name must be removed from the list of contributories; and Held, that entries 
made in the books of the Registrar-General are not notice to creditors of 
transfer. (Ihid.)

3 Sec. 47, R. S. C., ch. 119 (Dom. Companies’ Act).
«Curtis case, L. R. 6 Eq., 455.
A deed executed for the purpose of transferring stock, has not the effect 

of exempting the transferor from being placed on the list of contributories, 
unless such transfer is completed in accordance with the rules of the Society. 
In re Saint John Building Society, 28 N. B., 597. See also Smith v. Bank of 
Nova Scotia, 8 Can. S. C. R., 558.
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the president of the company,1 accepted from him a transfer of 
shares, partly paid up in the association, for the purpose of attending 
a meeting of shareholders and forming a quorum, and gave the presi
dent a power of attorney to re-transfer the shares after the meeting. 
No re-transfer was made, and the defendant remained in ignorance 
that the shares stood in his name until the company became finan
cially embarrassed, and it was held that the defendant should be 
placed on the list of contributories. The Court emphasized the well 
established proposition that “a person who is once a shareholder must 
remain a shareholder until he can show that he has in some lawful 
way got rid of his liability.”2 This case was decided under the Re
vised Statutes of Ontario, 1887, ch. 157 (Joint Stock Companies 
Letters Patent Act) which, in common with the rest of the Canadian 
Acts, except British Columbia, contains the clause3 rendering the 
transferee and the transferor jointly and severally liable to the com
pany and its creditors in the case of a transfer which has not been 
registered.

34. Legal and equitable owners—Joint and several liability.—
It would appear to be the object of this provision to render the per
son who has the equitable title in a share which is in the process ofi 
changing hands equally responsible with the holder of the legal title. 
As to the question of joint and several liability, Ferguson, J., said :4 
“ The defendant admits a transfer to and acceptance by him of the 
shares; but lie says that he gave Murray a power of attorney for the 
re-transfer of the shares. This power of attorney was not produced, 
nor could it be found, but the learned (trial) judge finds that it had 
an existence ; that is, that it was given as the defendant says. Giv
ing, as I think, the greatest possible force to such a power of attorney, 
even calling it a transfer, which would be going quite too far in favor 
of the defendant, as no entry of such a transfer was made in the books 
of the association, the case would then seem to fall under the pro
visions of section 52, R. S. O., ch. 157 (1887), and the transferor and 
transferee would be jointly and severally liable to the association and 
its creditors. I do not say that such was or is the effect of the power 
of attorney in this case, but giving it the highest degree of importance

i Ontario Investment Ass’n v. Leys, 26 O. R., 486.
In rc Patent Paper Manufacturing Co.; Addison’s case, L. R„ 6 Ch., at 

p. 297; Spackman v. Evans, L. R. 3 H. L., 238; City of Glasgow Bank:—Bell’s 
case, 4 App. Cas., at p. 663.

3 Sec. 52 (sec. 29 of present Ont. Act.)
«23 O. R., at p. 601.



CANADIAN COMPANY LAW.196

that could bo contended for, no more than this could be the effect of 
it.”* 1 If it had been necessary iu this case to decide the point whether 
the transferor and transferee were jointly and severally liable to the 
creditors, there would appear to be nothing to prevent them from be
ing so held. Murray, the original transferor being in possession of 
the power of attorney executed by the defendant for the purpose of 
re-transfer, this would give him the equitable title to the shares— 
that is to say he would be the real owner of the shares, and the de
fendant the apparent owner.2 it was just such a case as this that 
sec. 52, R. S. O., ch. 157 (1887), would appear to be designed to 
meet. Concerning such a rule, Judge Thompson in his work on 
Corporations3 says, “it would be utterly illogical and even unjust to 
hold both the transferor and transferee liable at the same time as the 
owners of the same shares.” But this is also the effect of sec. 77 of 
the Bank Act, R. S. C., ch. 120 (sec. 96, Bank Act of 1890). The 
transferor of shares within a certain time before suspension of pay
ment by the bank will be liable as contributory, saving his recourse 
against the person by whom such shares are actually held. This has 
been interpreted as rendering also liable the transferee who has been 
holder during the month (now 60 days) preceding the suspension 
leaving the parties to the transfer to discuss among themselves their 
respective liabilities.4

35. Means of compelling registration—Mandamus against whom 
directed.—In the United States it appears to be very generally held 
that mandamus will not lie, at common law, at the instance of a trans
feree to compel the transfer of shares, on the ground that a right of 
action exists against the company for damages for the conversion of 
the shares in case a transfer is refused.5 Previous to the English 
Judicature Act of 1873 and the Ontario Act of 1881, the jurisdiction 
as to mandamus included the old prerogative writ of mandamus, and 
the further jurisdiction comprised in the Common Law Procedure 
Act of 1854 (Imperial), and in Ontario R. S. O., ch. 52 (1877), which 
permitted an action of mandamus. Under the English Judicature 
Act and the corresponding Ontario Act, it is enacted that a mandamus

i For case as to power of re-transfer see Adderly v. Storm, 6 Hill (N. Y.),
624.

*See Adderly v. Storm, 6 Hill (N. Y.), at pp. 627, 628.
•Vol. 3, sec. 3301.
«In re Central Bank of Canada, Barrie's case, Nasmith’s case, 8 Can. 

L. T., 389.
1 Thompson Corporations, sec. 2445, and cases there cited.
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may be granted “by an interlocutory order of the Court in all cases 
in which it shall appear to the Court to be just or convenient that 
such order should be made.”Under the Common Law Procedure Act, 
1854, it was considered that the “duty” must be of a quasi public 
character.1 But the action of mandamus is not restricted to cases in 
which the prerogative writ would be granted.2 Although it is still 
held that a mandamus will not be granted where there is some other 
remedy equally convenient, bénéficiai and effectual.3 In a recent 
English case4 a shareholder in a railway company made a real and 
absolute transfer of his shares for a nominal consideration to an in
solvent person in order to avoid liability for future calls. The com
pany refused to register the transfer. A rule nisi for a prerogative 
writ of mandamus to compel the company to register the transfer 
having been granted, it was held that inasmuch as the prosecutor had 
another specific and sufficient, remedy, viz : by action of mandamus, 
the prerogative writ ought not to issue, and the rule must be dis
charged.5 Here it was clear that the transferor would have no other 
remedy than a mandamus in some form to have his name taken off 
the register in order to avoid liability as a shareholder. In Ontario 
mandamus will lie at the instance of the transferee of shares to com
pel the company to make the transfer on its books,6 and the same 
holds in the Province of Quebec.7

The writ must be directed against the company and not against 
the directors or an officer personally.8 There are, however, cases

1 Benson v. Pauli, 6 E. & B., 273; see also Reg. v. Commissioners of Inland 
Revenue, 12 Q. B. D., 461; Reg. v. Income Tax Commissioners, 21 Q. B. D., 313.

* Reg. v. Lambrown Valley Ry. Co., 22 Q. B. D., 463; Norris v. Irish Land 
Co., 8 E. & B., 512; Reg. v. Shropshire Union, L. R. 8 Q. B., 420.

* Reg. v. Registrar of Jt. Stock Companies, 21 Q. B. D., 131; Bush v. 
Beavan, 32 L. J„ Ex. 54.

* Reg. v. Lambourne Valley Ry. Co., 22 Q. B. D„ 463.
8 And see Ward v. South-Eastern Ry., 29 L. J. (Q. B.), 177.
* Goodwin v. Ottawa & Prescott Ry. Co., 22 U. C. Q. B., 186; In re Goodwin 

v. The Ottawa & Prescott Ry. Co., 13 U. C. C. P., 254; In re Guillot v. The 
Sandwich & Windsor Gravel Road Co., 26 U. C. Q. B„ 246; In re Macdonald 
and The Mail Printing & Pub. Co., 6 Ont. P. R., 309; Smith v. Canada Car Co.,
6 Ont. P. R„ 107; Crawford v. Prov. Ins. Co., 8 U. C. C. P., 263.

T Cunningham v. Beaudet, S. C„ 1878, 11 Q. L. R., 168 ; Macdonald v. 
Montreal & New York Ry. Co., 6 L. C. R., 232 (1856); Brady v. Stewart, 15 
Can. 8. C. R., 82; Upton v. Hutchison (Q. B., 1899), 2 Q. P. R., 300; R. J. Q.,
8 Q. B., 505.

1 Cunningham v. Beaudet, 11 Q. L. R„ 168; Queen v. Clements, 24 Nova 
Scotia, 64; Upton v. Hutchison, 2 Q. P. R.. 300; R. J. Q„ 8 Q. B., 506.
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where the writ of mandamus must be addressed to the officer of a 
corporation and not to the corporation itself ; it is when the law im
poses a specific duty on an officer which he has to fulfill without and 
independently of any action on the part of the directors or share
holders.1

36. Discretionary power to refuse registration.—But it is in
variably the case that the duty incumbent on the directors to effect a 
transfer on the books, is qualified by a discretionary power, and so 
long as they do properly exercise their discretion in the matter, man
damus will not lie.2 In the matter of Henry Sandfield Macdonald and 
The Mail Printing & Publishing Co.,3 the owners of some paid-up 
stock in the Mail Printing and Publishing Co. transferred their shares 
to one H. S. Macdonald, who thereupon requested the directors -to 
permit the completion of the transfer by having proper entries made 
in the books of the company, pursuant to a by-law which read as 
follows : “Any shareholder may by leave of the directors, but not 
otherwise, transfer his share or shares by making an entry of such 
transfer in a book to be provided for that purpose, such entry to be 
signed by him and his transferee and witnessed by the managing 
director.” The manager of the company in his affidavit stated, that on 
receipt of the request to complete the transfer of ten paid-up shares 
from the former owners, to H. S. Macdonald by a minute of assent to 
said transfer in accordance with the by-law of the company in that 
behalf, he at once called together the directors for that purpose, no 
transfer ever having been made in the company’s books without a 
resolution first assenting to the same; that on the 27 January then 
last (1876), the directors met and the application of Mr. Macdonald 
was brought before them; four of the five directors being then pre
sent: that after protracted consideration of the subject and for reasons 
which seemed to them good and sufficient after weighing all the cir
cumstances, the board unanimously came to the conclusion that it was 
not in the interest of the company that their assent should be given 
to the proposed transfer; that on the same day the Secretary of the

1 Per Wurtele, J., in Upton v. Hutchison, supra.
2In re Macdonald and The Mail Printing Co., 6 Ont. P. R., 309; The case 

of Smith v. Can. Car Co., 6 Ont. P. R., 107, overruled by In re Gresham Life 
Ins. Society, L. R. 8 Chy. App., 449; and In re Coalport China Co. (1895), 2 
Ch., 404; 12 R., 462; Upton v. Hutchinson, 2 Que. P. R„ 300; R. J. Q.. 1 Q. h.. 
506.

a Supra.
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Company notified Mr. Macdonald's solicitors in a letter which reads 
as follows : “ Gentlemen, 1 am directed to hand you copy of resolu
tion passed this day at a meeting of the directors of the Mail Printing 
& Publishing Co., in accordance with by-law No. 14 of the company. 
Yours, etc.”

“ Resolved,—That this Board does not assent to the proposed 
transfer of ten shares from Morland Watson A Co. to IL S. Mac
donald.” This affidavit also stated that the company was formed 
for political purposes, and that the directors considered it inimical to 
these purposes to give the assent asked for, and refused the said appli
cation in its merits. Upon an application by the transferee for a writ 
of mandamus, Chief Justice Ilagarty said: “ I think costs ought not 
to be granted under the circumstances. The reasons suggested in the 
affidavits now filed seem ample to justify the first refusal. Had that 
refusal been placed, e.g., on the mere ground that the directors con
sidered that the applicant’s becoming a stockholder would be against 
the interests of the company I should consider it quite sufficient. But 
a simple absolute refusal might mislead parties possibly, and seem 
like a rough denial of a common right. Granting that it may be 
made in that short form, 1 hardly think it fair to award costs. No 
exception could be taken on personal grounds to the statement I have 
suggested as to its not being considered in the interests of the company 
to have the applicant a shareholder, and none of the unpleasant results 
suggested by the Lords Justices would follow. The unexplained 
answers might suggest that the objections might be to allowing the 
assignors to retire from the company and not as to preventing the 
applicant to enter it.”

37. Refusal to register necessary to warrant mandamus.—In
order that a mandamus may lie to compel a company to transfer shares 
there must be a distinct refusal on the part of the company to do so. 
A refusal in effect though not in direct tenus, would be sufficient to 
give rise to such an action. But no rule can be laid down for deter
mining whether there has been a refusal or not.1 It has been held 
that where several demands to transfer the stock were made, and 
delays and evasive answers were given, without in direct terms refus
ing, a mandamus could be directed to the company.2

•See Per Lord Donovan In Reg. v. Thames & Isis Navigation, 8 A. & E„ 
904; In re Guillot and the Sandwich & Windsor Gravel Road Co., 26 IJ. C. 
Q. B„ 246.

7 In re Goodwin v. The Ottawa & Prescott Ry. Co., 13 U. C. C. P., 254.
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38. Remedies of transferee on non-registration—Equity—Dam
ages.—Equity will, under proper circumstances, compel a company 
to transfer on its books shares of stock to the owner of the equitable 
title and to issue to him certificates for the same.1

The transferee of shares has also an action at law for damages 
for undue refusal to transfer his shares.2 The refusal of the com
pany is deemed a conversion of the shares.3 Although, in certain 
cases, the president, where he is the transferor of shares, might perhaps 
register the assignment himself, yet the refusal of the secretary to do 
so would form a good ground for an action against the company.4 *

The measure of damages in such actions is the value of the 
shares at the time of demand and refusal to transfer,6 also the divi
dends accrued thereon at that time with interest.6 Where the plain
tiff had sold his shares (which the company had certified him to be 
the owner of), and was unable to deliver them because of the com
pany’s refusal to make transfer on its books, and, in order to make 
his contract good, he was obliged to buy other shares:—it was held, 
by the House of Lords, that the price which he was compelled to pay 
for such shares to fill his orders was the proper measure of damages 
in an action against the company for refusing to transfer.7

An action was brought against a railway company for neglecting 
to register a transfer of shares in the books of the company which 
had been transferred by the plaintiff to creditor as collateral security, 
the arrangement being that the creditor should sell the shares at the 
best rate, and after deducting the amount of the claim, pay over the 
balance to the plaintiff; and after repeated demands on the company 
to register such shares, they were finally registered and sold; but in 
the interim a great depreciation had taken place in their value, and 
the plaintiff brought an action by way of damages for the difference.

1 Smith v. Bank of Nova Scotia. Supreme Court (1882), 8 Can. S. C. R.. 
167-169. In re Coalport China Co. (1895), 2 Ch., 404: Cushman v. Thayer 
Man. Co., 76 N. Y., 365; Mechanics Bank v. Selon, 1 Pet. (U. S.), 299; Buckley 
Comp., p. 36; Thompson Corp., sec. 2425.

2 McMurrlch v. Bond Head Harbour Co., 9 U. C. Q. B., 333; King v. Bank 
of England, Douglas, 524.

8 Thompson Corp., sec. 2447.
4 McMurrlch v. Bond Head Harbour Co., 9 U. C. B„ 333.
8 Ibid; Hussey v. M. & M. Bank, 10 Pick. (Mass.), 415; Parsons v. Martin, 

11 Gray (Mass.), Ill, 116; Sargent v. Franklin Ins. Co., 8 Pick. (Mass.), 100.
8 Baltimore City Pass. R. Co. v. Sewell, 35 Md., 238; Hussey v. M. & M. 

Banit, 10 Pick. (Mass.), 415; Thompson Corp., sec. 2471.
Balkis Consoldiated Co. v. Tomklnson (1893), App. Cas., 396, affirming 

Court of Appeal (1891), 2 Q. B., 614.
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The Court held, that the plaintiff was entitled to such action and that 
the measure of damages was the difference between the price of the 
stock at the time of refusal and the price at the time of the subsequent 
registration of stock.1

39. Transfer of shares which amount to a litigious right—Rights 
of transferee—In Quebec when a litigious right is sold, he against 
whom it is claimed is wholly discharged by paying to the buyer the 
price and incidental expenses of the sale, with interest on the price 
from the day that the buyer has paid it.2 * A right is held to be litigi
ous when it is uncertain, and disputed or disputable by the debtor, 
whether an action for its recovery is actually pending or is likely to 
become necessary.8 B. became holder of forty shares upon transfers 
from U. et al. in the capital stock of the St. Gabriel Mutual Building 
Society. At the time of the transfers the shares in question had been 
declared forfeited for non-payment of dues. Subsequently by a 
Superior Court judgment rendered in a suit of one C., other shares, 
which had been confiscated for similar reasons, were declared to be 
valid and to have been illegally forfeited. Thereupon B. by a petition 
for writ of mandamus asked that he be recognized as a member of the 
Society and be paid the amount of dividends already declared in favor 
of and paid to other shareholders. B.’s action was met, amongst other 
pleas, by one, setting forth: that B. had acquired, under the transfers 
in question, litigious rights and that he was only entitled to the price 
paid, together with legal interest thereon and his costs of transfer. 
The Supreme Court held, affirming the judgment of the Court below 
(Fournier & Henry, JJ., dissenting), that at the time of the purchase 
of said shares, B. was a purchaser of litigious rights within the pro
visions of Art. 1583 and under Art. 1582 could only recover 
from the liquidators the price paid by him with interest thereon.4 
Sec. 4 of Art. 1584 C.C. provides that when the judgment of a court 
has been rendered affirming the right, or when it has been made clear 
by evidence and is ready for judgment,, then the provisions of Art. 
1582 do not apply, but the Supreme Court considered that the excep
tion only applies to the particular demand in litigation which has 
been confirmed by a judgment of a court, or which having been made 
clear by evidence is ready for judgment.6

i Grand Trunk Ry. v. Webster. 6 L. C. J. 178 (Q. B.. 1861).
* Art. 1582 C .Code. Art. 1583 C. Code.
«Brady v. Stewart. Supreme Court. 1887, 15 Can. S. C. R.. 82.
»/Md.
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40. Liability of company for registering transfers of shares held 
in trust—Knowledge—Apparent want of power.—All our Companies’
Acts, the Banking Act and the Bailway Acts provide that companies, 
etc., are not bound to see to the execution of any trust, whether 
express, implied or constructive in respect of any share. In the 
Bailway Act 1888 (D), sec. 77, as amended,* 1 this provision is fol
lowed by the words “ whether or not the company has had notice of 
the trust; and it may treat the registered holder as the absolute holder 
of any such share or security, and, accordingly, shall not be bound to 
recognize any claim on the part of any other person whomsoever, with 
respect to any such share or security or the dividend or interest payable 
thereon : Provided that nothing herein contained shall prevent a 
person equitably interested in any such share or security from procur
ing the intervention of the court to protect his rights.” None of the 
other acts contain the above amendment. But the provision that the 
company, etc., shall not be bound to see to the execution of any trust 
is not to be construed as referring to, trusts of which the company has 
not had notice, for it would require no legislative provision to save 
the company from responsibility for not seeing to the execution of a 
trust, the existence of which had not in some wav been brought to its 
knowledge.2 * The provision seems to be directly applicable to trusts 
of which the company has knowledge or notice; and in regard to these 
the company, it is declared, is not bound to see to their execution.8 
Its effect is to relieve the company of the duty of making enquiry, 
and the company could not be held responsible for registering a trans
fer of shares held in trust, unless it were shown that it was at the time 
possessed of actual knowledge which would make it improper for them 
to do so until at least it had taken care to give the beneficiaries an 
opportunity of protecting their rights.4 * * * What amount of knowledge

« 56-56 Vic., cap. 27.
2 Simpson v. Molsons Bank, Privy Council, 1895, 18 Legal News, at p. 170.
1 Ibid.
*Ibid; see also Bank of England v. Hartga, 3 Vesey, 55; Bank of England

v. Parsons, 5 Vesey, 665; Bank of England v. Lunn, 15 Vesey, 583; Gray v.
Johnston, L. R. 3 H. of L., 1; Ex parte, Santa Barbara Mining Co., 38 W. R.,
711 (Coleridge, C. J., 1890).

Under the Imperial Companies Act of 1862, sec. 30, ch. 89, which is as
follows: “ No notice of any trust expressed, implied or constructive, shall be
entered on the register or be receivable by the Registrar in the case of com
panies under this Act,” it was decided that where the owner of shares at 
different times, makes in favor of each of two persons, an equitable assign
ment of such shares, such assignments rank according to their respective
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would be sufficient to imply that a company must know that a transfer 
is in breach of a trust is a question which must depend on the circum
stances of each case.* 1

But, where the want of authority or power in the transferor is 
apparent, the company might be held accountable to the true owner. 
For instance, in Quebec, where shares in a bank stood in the name of 
a tutor to a minor, and the bank allowed the transfer to be uiade by 
the tutor, without the authorization of the Court upon the advice of a 
family council, as required by the laws of that province,2 * it was hold 
that the bank was liable for the value of the shares (which had been 
dissipated and lost) on the ground that the tutor had no power to 
sell.:{ As was said by the Privy Council, “ When this excess of power 
is once established, then the sale is, in fact, the sale of a stranger, and 
as if a stranger had sold these shares, and had then, by fraud and 
forgery, induced the bank to make the transfer of them in their 
books.” 4 * 6 *

Moreover, if a third party acquires stock held in trust or subject 
to a trust of which the corporation had notice, it would have to 
account to the true owner for the shares, should it appear that the 
person from whom it got the shares had not authority to deal with 
them.8

dates, and the second transferee by giving notice of his assignment to the 
bank before the first transferee does so, does not thereby acquire any priority 
over the first transferee, because to hold otherwise would be to convert the 
bank into a trustee and to bind it with the notice of a trust.

(Société Générale de Paris v. Walker, 11 App. Cas., 20.)
In this case the Earl of Shelborne in the House of Lords made the follow

ing observation: “ I think that according to the true and proper construction 
of the Companies’ Act of 1862, and of the articles of this company, there was 
no obligation upon this company to accept or to preserve any record of 
notices of equitable interests or trusts, if actually given or tendered to them; 
and that any such notice, if given, would be absolutely inoperative to affect 
the company with any trust; and if the company is not affected by it, I do not 
see how the directors or officers of the company individually can be. See 
11 App. Cas., at p. 30.)

1 Ibid. • C. Code, art. 297.
8 Bank of Montreal v. Simpson, 14 Moore P. C., 417; and similarly with 

the case of guardians, Webb v. Graniteville Manuf. Co., 11 South Car., 396; 
Atkinson v. Atkinson, 8 Allen (Mass.), 16. See also Bank of Montreal v.
Sweeney, 12 A. C„ 617.

4 Ibid, p. 450 ; and see Colonial Bank v. Cady, 15 App .Cas. 267 ; see
Raphael v. McFarlane, 18 Can. S. C. R., 183.

6 Sweeney v. Bank of Montreal, 56 L. J. (P. C.), 79; L. R. 12 App. Cas.,
617; Raphael v. McFarlane, 18 Can. S. C. R„ 183.

Bank stock cannot be held, as regards third parties in good faith, to form
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41. Words “ in trust ” show insufficiency of title of holder.—In
such a case where the shares are held by a person “ in trust ” these 
words import an interest in some other person and clearly show an 
infirmity or insufficiency in the holder’s title and are enough to put 
the company upon inquiry.* 1 For instance, where a father, acting 
generally in the interests of his minor child, but without having been 
appointed tutor, and being indebted to the estate of his deceased wife, 
of whom the minor was sole heir, subscribed for shares in a company 
on behalf of the minor and caused the shares to be entered in the 
books of the company as held “ in trust,” this created a valid trust in 
favor of the minor without any acceptance by or on behalf of the 
minor being necessary; and a purchaser of the shares having full 
knowledge of the trust upon which the shares were held, although 
paying valuable consideration, was bound to account to the tutor sub
sequently appointed for the value of such shares.2 *

The words “ in trust,” following the names of the official desig
nation of pledgees, transferors, of Corporate shares, running through 
a series of transfers of the legal title thereto, first by the original 
owner to a manager of a loan company, and subsequently by him and 
at his request to officers of various moneyed institutions, as security 
for loans to him personally, are to be construed as meaning that the 
transferors are trustees of the shares for the institutions for which 
they were respectively the officers or servants, and not for the original 
owner.8

42. All trustees must join in transfer.—Where the shares are 
held in trust by several trustees, in order to a valid transfer, all must 
join in the transfer.4

43. Company’s liability on forged transfer or indorsement__A
company is liable to a shareholder for recognizing a forged indorse
ment; the company being, in a certain sense, the trustee of the title 
of the shareholder, and under the duty of seeing that transfers of the 
shares of its members shall not be made unless authorized by them,

part of substituted property, on the ground that they have been purchased 
with the monies belonging to the substitution, without an act of investment 
in the name of the substitution and a due registration thereof. Arts. 931, 938, 
939, C. C. (Per Strong & Fournier, JJ., in Petry v. Caisse d’Economie, 19 
Can. S. C. R., 713.)

lIhid. * Raphael v. McFarlane, 18 Can. S. C. R., 183.
'London & Canadian Loan & Agency Co. v. Duggan (1893), App. Cas., 506.
* Barton v. London, etc., Ry. Co., 24 Q. B. Dlv., 77.
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it follows that it will be liable to one of its shareholders, as for a con
version of his shares, if it allows them to be transferred on a forged 
indorsement of the share certificate. The company is bound to know 
the signature of its shareholder. If, therefore, the power of attorney 
on the old certificate has been forged, and the company issues a new 
certificate to the holder, it will be liable to the true owner for the 
conversion of his shares.1 *

While, in England, it appears to have been formerly the rule that 
it constituted negligence on the part of the shareholder to afford an 
opportunity for a forgery and not give information of the same," the 
opinion which now prevails there seems to be that the negligence 
which can be pleaded to escape liability must be such as is the proxi
mate cause of the loss:—negligence in or immediately connected with 
the act by which the loss arises.3

44. Liability for fraudulent transfer by broker or agent on blank 
power of attorney—Remedy—Company estopped as to transferee.—It
has been held in England that where transfers have been executed 
in blank as to particular shares or as to the transferee, and lodged 
with a broker, and the broker has fraudulently filled up the blanks 
so as to transfer shares not intended by the transferor, or with the 
name of a transferee other than the one intended, and the shares have 
been sold, the transfer is void, and the original owner is entitled to 
have the certificates delivered up, and their registration in the name 
of the purchaser restrained;4 in such a case the remedy of the share-

1 Thompson Corp., sec. 2556; Tfr Bahia, etc., Ry. Co., L. R. 3 Q. B., 584; 
In The Bank of Montreal v. Simpson, Privy, Council, 1861, 14 Moore P. C., at 
p. 450; where the bank allowed the transfer of shares standing in the name 
of a tutor without the authorization of the Court, etc., the Court said, “ When 
this excess of power is once established, then the sale is in fact the sale of 
a stranger, and the act here complained of is as if a stranger had sold these 
shares, and had then by fraud or forgery, induced the bank to make the trans
fer of them in their books. In that case they would still remain liable to the 
rights of the minor, both for the shares themselves and for the dividends 
which accrued on them.” See also R. S. B. C„ ch. 44, sec. 155.

* Coles v. Bank of England, 10 Ad. & El., 437, 451.
8 Bank of Ireland v. Evans' Charities, 5 H. of L. Cas., 389; Staple of 

England v. Bank of England, 21 Q. B. Div., 160, 176; Swan v. North Brit. 
Australasian Co., 2 Hurl. & Colt., 175, 189; but see further Vagliano v. Bank 
of England (1891), App. Cas., 107, 232 Q. B. Div., 243.

4 Tayler v. Great Indian Peninsula R. Co., 4 De Gex & J., 559. Fox v. 
Martin (1895), 64 L. J., ch. 473; France v. Clarke. 53 L. J„ ch. 588; L. R, 26 
Ch. Div., 267.
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holder may be by bill in equity to compel the corporation to issue him 
u new certificate for his shares.* 1

But if there is a mercantile usage or recognized practice to the 
effect that possession of certificates upon which is indorsed a transfer 
and power of attorney, entitles the holder to deal with the shares as 
owner and pass the property in them by delivery, or to fill in the 
blanks and have the shares registered in the books of the company, 
a person purchasing or acquiring such certificates in good faith and 
for value from a broker, entrusted with the same by the owner, will 
be entitled to hold the shares as against the owner, although the broker 
in so transferring the certificates acted fraudulently.2 * * * * *

As regards an innocent transferee of the shares, the company by 
admitting the forged transfer to registration or by granting a certi
ficate, estops itself in favor of such transferee.8

1 Midland R. Co. v. Taylor, 8 H. L. Cas., 751; Hildyard v. South Sea Co.,
I P. Wins., 76.

-Smith v. Rodgers (1899), 30 Ont. R., 256, 259, 262; distinguishing Fox v.
Martin, supra, and France v. Clarke, supra, and citing Colonial Bank v. Hep-
worth (1887), 36 Ch. Div., at p. 44; Colonial Bank v. Cady (1890), 16 App. Cas.,
267; Hone v. Boyle, etc. (1891), 27 L. R. Ir., 137, 151; Waterhouse v. Bank of
Ireland (1892), 29 L. R. Ir., at p. 394; see also Thompson Corp., sec. 2561.

•Re Bahia, etc., R. Co., L. R. 3 Q. B., 584; Shaw v. Port Phillip Co., 13 
Q. B. D., 103. Palmer Comp. Law, at pp. 95, 96.

T. being the registered holder of five shares in a registered joint stock 
company, limited, left the share certificates in the hands of her broker. A 
transfer of the shares to S & G, purporting to be executed by T, together with 
the certificates, was left with the secretary for registration. The secretary 
in the usual course wrote to T, notifying her that the transfer had been so 
left, and receiving no answer, after 10 days, registered the transfer, and 
removed the name of T. and placed the names of S. & G on the register as 
holders of the five shares, giving them certificates certifying that they were 
the registered holders of the five specific shares. A. bargained for five shares 
in the usual way on the Stock Exchange, and paid the value of five shares, 
and the specific five shares were transferred to him by S & G, and the name 
of A was registered as the holder of the shares, and share certificates were 
given to him. It was afterwards discovered that the transfer to S & G was 
a forgery, and the Company was ordered to restore T’s name to the register 
by rule of Court under the Company’s Act 1862 (Imp.), 25 & 26 V., ch. 89), 
s. 35. On a case stated under that section:—Held, that the giving of the 
certificate by the Company to S & G amounted to a statement by the Com 
pany, intended by the Company to be acted upon by purchasers of shares in 
the market, that S. & G. were entitled to the shares, and that A. having acted 
upon that statement, the company were estopped from denying its truth. 
That A. was therefore entitled to recover from the company as damages for 
the loss of the shares, the value of the shares at the time the Company first
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45. Company may obtain decision of Court as to ownership of 
shares of deceased member—Effect—Procedure—Costs.—The Dominion 
Companies’ Act provides that whenever the interest in any shares of 
the capital stock of the company is transmitted by the death of any 
shareholder or otherwise, or whenever the ownership of or legal righ:t 
of possession in any shares changes by any lawful means, other than 
by transfer according to the provisions of this Act, and the directors 
of the company entertain reasonable doubts as to the legality of any 
claim to such shares, the company may make and file, in one of the 
Superior Courts of the Province in which the head office of the com
pany is situated, a declaration and petition in writing addressed to 
the Justices of the Court, setting forth the facts and the number of 
shares previously belonging to the person in whose name such shares 
stand in the books of the company, and praying for an order or judg
ment adjudicating and awarding the said shares to the person or 
persons legally entitled to the same,—by which order or judgment 
the company shall be guided and held fully harmless and indemnified 
and released from every other claim to the said shares or arising in 
respect thereof.1

Notice of the intention to present such petition shall be given to 
the person claiming such shares, or to the attorney of such person duly 
authorized for the purpose, who shall, upon the filing of such petition, 
establish his right to the shares referred to in such petition; and the 
time to plead and all other proceedings in such cases shall be the same 
as those observed in analogous cases before the said Superior Courts; 
Provided a 1 wavs, that the costs and expenses of procuring such order 
or judgment shall be paid by the person or persons to whom such 
shares are declared lawfully to belong; and that such shares shall not 
be transferred in the books of the company until such costs and 
expenses are paid.—saving the recourse of such person against any 
person contesting his right to such shares.2

refused to recognize him as a shareholder, with interest at 4 per cent, from 
that time. Bahia, etc., Ry. Co., supra.

In Shaw v. Port Philip Co., supra, the Company was held to be estopped 
by a certificate issued by the fraud of its secretary, and which was in fact a 
forgery, upon the principle that the Company was responsible for the acts of 
its agent acting within the scope of his authority. Mr. Buckley, in his work 
on Companies (6th Ed., p. 93), seems to think the Court was in error in decid
ing this case, as the secretary was acting for his own interest and not for the 
benefit of the Company, and he cites British Mutual Banking Co. v. Cham- 
wood Forest Co., 18 Q. B. D., 714.

« Sec. 60. R. 8. C.. ch. 119. * Ibid (2).
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46. Transfer by deceased member's representative.—It is pro
vided by the Dominion Act and certain Provincial Acts, that any 
transfer of the shares or other interest of a deceased shareholder, 
made by his personal representative, shall, notwithstanding such per
sonal representative is not himself a shareholder, be of the same 
validity as if he had been a shareholder at the time of his execution 
of the instrument of transfer.1

• Sec. 63 R. 8. C„ ch. 119.
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1. Liability limited.—The shareholders are not, as such, respon
sible for any act, default or liability of the company or for any engage
ment, claim, payment, loss, injury, transaction, matter or thing relat
ing to or connected with the company, beyond the amount unpaid on 
their respective shares in the capital stock thereof.1 In British 
Columbia the shareholders may be similarly liable,2 or their liability 
may be limited to such amount as they undertake to contribute to the 
assets of the company in the event of its being wound up,3 or their 
liability may be unlimited.4 It all depends on the terms of the 
Memorandum of Association.6 The other Provinces have similar 
provisions to the Dominion Act.

2. Liability to creditors of company.—Until the whole amount 
of his shares has been paid up, each shareholder is individually liable 
to the creditors of the company to an amount equal to that not paid 
up thereon ; but he will not be liable to an action therefor by any 
creditor until an execution at the suit of such creditor against the 
company has been returned unsatisfied in whole or in part; and the 
amount due on such execution, not exceeding the amount unpaid on

* Sec. 54, R. 8. C., ch. 119. 1 R. 8. R. fl. rh
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his shares, will be the amount recoverable, with costs, from such share
holder; and any amount so recoverable, if paid by the shareholder, 
will be considered as paid on his shares.1

The above is the law as it exists in England and in those States 
of the Union which have followed the English practice. Thus it has 
been held in the United States that shareholders can only be made 
liable in respect of such debts as might have been enforced against 
the corporation ;2 * and in England the shareholders at large of an 
English joint stock company are not liable in respect of the bonds of 
the company, unauthorized, and not issued in pursuance of a general 
meeting, although in the hands of a bond fide purchaser for value, 
without notice of their infirmity.8 Nor are shareholders liable for 
debts of the corporation barred by limitation.4 * The shareholder is 
liable only to the extent of the balance unpaid on his shares, but in 
addition to this lie is liable for the costs of the action,6 and it is some
times held that he is liable for interest on such sum from the date of 
the commencement of the suit against him, although it results in 
charging him with a sum in excess of that for which he was individu
ally liable.®

3. Liability follows the shares.—The law as stated by Judge 
Thompson is that in the absence of special statutory provisions, the 
general rule, applicable alike to the English joint stock company and 
the American corporation, is, that liability as contributories or to 
creditors follows the shares, and attaches, not merely to those who 
were members at the time, or before, the debt was contracted, but to 
those who were such either, 1st. when by reason of the stoppage dis
solution, or winding-up7 of the company, the right to transfer shares 
ceased ; or, 2nd. in the case of direct proceedings by creditors against 
shareholders, when the right of the creditor against the shareholder

1 Sec. 55 R. 8. C., ch. 119.
* Van Hook v. Whitlock, 7 Paige (N. Y.), 373; Buffington .. Bardon. 80 

Wis., 636; 8. C. 50 N. W. Rep., 776.
* Athenaeum, etc., Society v. Pooley, 31 L. T„ 70; 4 Jur. (N. 8.), 371.
4 Van Hook v. Whitlock, 3 Paige (N. Y.), 409.

* Nasmith v. Dickey, 44 U. C. Q. B., 414; Burr v. Wilcox. 22 N. Y., 661; 
Mason v. Alexander, 44 Ohio St., 318; Wehrman v. Reaklrt, 1 Gin. Sup. (Ohio),
230, 239; see sec. 39 R. S. C., ch. 119; Contra, Munger v. Jacobson, 99 111., 349; 
Cole v. Butler, 43 Maine, 401, 405; Sackett's Harbour Bank v. Blake. 3 Rich.
Eq. (8. C.). 225, 233.

T Gastello’s case, L. R. 8 Eq., 504: Symen’s case, L. R. 5 Ch., 298.
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became iixed in an appropriate proceeding.* 1 It follows that in an 
action to enforce the individual liability of a shareholder under a 
statute, a recovery may be had against him, although he was not a 
shareholder when the creditor’s cause of action accrued.2

4. When transferor is relieved from further liability.—Lord 
Justice Lindley states the general rule to be that a member of a com
pany, whose shares have been duly transferred, surrendered, or for
feited, is discharged, as between himself and the other members, from 
all liability, as well in respect of past as of future transactions : the 
acceptance by the company of the transfer or surrender, or the declara
tion by the company of the forfeiture, being, generally speaking, 
equivalent to a release by the company of the member whose shares 
are thus dealt with, from all liability in respect of them. Where this 
is the case, he is not liable, on the subsequent winding-up of the com
pany, to be put on the list of contributories with the present members.3 

Our acts, however, provide that in the case of forfeiture, the holder of 
the shares at the time of forfeiture shall continue liable to the then 
creditors of the company for the full amount unpaid on such shares 
at the time of forfeiture, less any sums which are subsequently 
received by the company in respect thereof.4 * In the case of a transfer 
of unpaid shares, the transferee is held jointly and severally liable 
with the transferor to the company and its creditors, until regularly 
entered in the transfer book.6 If, however, a bond fide transfer con
veying the shares absolutely to the transferee has been permitted by 
the directors and is duly registered in the books of the company, the 
transferor is discharged from liability in respect of the shares so 
transferred.6

5. When shareholder is liable to creditor of company—Fixing
liability.—The Dominion Act states, in effect, that a shareholder shall

1 Thompson Corp., sec. 3170 ; Nixon v. Green, 11 Ex., 650 ; affirmed 25 
L. J. Ex., 209; S. C. 3 Hurl. & Norm., 686; Dodgson v. Scott, 2 Ex., 457; Long- 
ley v. Little, 26 Maine, 162; Bond v. Appleton, 8 Mass., 472; Child v. Coffin, 
17 Mass., 64; Middletown Bank v. Magill, 5 Conn., 28; Demlng v. Bull, 10 
Conn., 409; Root v. Slnnock, 120 111., 350.

1 Thompson Corp., sec. 3170. Root v. Slnnock, 120 111., 350.
* Lindley Comp., 6th Edit., p. 816.
4 Sec. 41, R. S. C., ch. 119. In some of the Provincial Acta the laat part 

does not appear.
• Sec. 48, R. S. G„ ch. 119.
4 Thompson Corp., sec. 3172 (quoting Lindley) ; Buckley Comp., 6th Ed.,

pp. 27-28.
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not be liable to an action for the unpaid portion of the shares held by 
him, at the instance of a creditor, until an execution at the instance 
of such creditor against the company has been returned unsatisfied 
in whole or in part,1 and under a similar provision of the English 
Companies’ Clauses Consolidation Act2 it was held that the liability 
attaches to those who are stockholders at the time of the return, nulla 
bona, of the execution against the corporation, at which date the 
liability of the stockholders to the creditor became fixed.3

6. Liability of executor, administrator, tutor, curator, guardian,
trustee or pledgee.—All our Companies’ Acts provide that no person, 
holding stock in the company as an executor, administrator, tutor, 
curator, guardian or trustee, shall be personally subject to liability 
as a shareholder; but the estate and funds in the hands of such person 
shall be liable in like manner, and to the same extent, as the testator 
or intestate, or the minor, ward or interdicted person or the person 
interested in such trust fund would be if living and competent to act 
and holding such stock in his own name ; and no person holding such 
stock as collateral security shall be personally subject to such liability, 
but the person pledging such stock shall be considered as holding the 
same and shall be liable ns a shareholder accordingly,4 * and the owners, 
not the pledgees, are entitled to vote as shareholders at all meetings 
of the company.8

7. Liability of trustee on shares when the cestui qui trust is not 
disclosed.—As to whether the above provision applies to the case where 
a person holds stock in his own name, without disclosing the trust, 
etc, on the books and perhaps, in the case of a transfer, on the transfer 
as well, is a point of some difficulty. In a recent Quebec case6 * it was 
held that where stock is subscribed for by a mandatory or trustee in 
his own name, and not as mandatory or trustee, he will be liable to 
the creditors of the company as a shareholder, without prejudice to 
the creditors’ rights against the mandator or cestui qui trust, also. 
The reasons on which this decision is based would seem to be applic
able to the civil and common law alike. So far as the civil law is 
concerned the law is that a mandatory who acts in his own name is 
liable to the third party with whom he contracts without prejudice to

1 Sec. 55, ibid. Provinces likewise. * Ch. 16, sec. 36.
■ Nixon v. Green. 11 Ex., 550; Nixon v. Brownlow, 3 H. & N., 686.
4 Sec. 56, R. S. C„ ch. 119. Provinces likewise.
8 Sec. 57 Ibid.
8 Molsons Bank v. Stoddart, S. C.. 1890. M. L. R.. 6 S. C.. 18.
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the rights of the latter aginst the mandator also.1 The same rule 
prevails in regard to trustees.2 Their liability is joint and several.3 
But although both systems of law provide that trustees contracting 
on behalf of the trust estate, and disclosing for whom they are acting, 
are not personally liable on the contract, yet when a trustee subscribes 
or holds shares in a company in trust for another person not disclosed, 
another principle comes into play and the trustee is liable to pay calls 
and to respond, in the event of insolvency, to creditors. The reason 
is that all the Companies’ Acts provide that the company shall not be 
bound to see to the execution of any trust. The general rule in regard 
to all companies is that the person whose name rightfully appears on 
the books of the corporation is the shareholder both as to the corpora
tion and as to the public.4 *

8. Company not bound to see to execution of trust.—Clauses 
exempting companies from the onus of seeing to the execution of 
trusts existed in the earliest English Acts, and in the same language 
as our present companies’ acts, via.:—‘‘The company shall not be 
bound to see to the execution of any trust, whether express, implied, 
or constructive, to which any of the shares may be subject.”6 In 
regal'd to this clause it has been held that as the company is relieved 
from responsibility for trusts it has no right to take advantage of one 
created independently of it, between other parties.0 Thus under this 
clause it has been uniformly held that the person registered as share
holder is liable upon the shares registered in his name, though he may 
be merely a trustee and registered as such.7 In a recent Quebec case8 
decided by the Privy Council, affirming the decision of the Court of 
Queen’s Bench, it was held that where a statute incorporating a bank 
provides that “ the bank shall not be bound to see to the execution of 
any trust, whether express, implied, or constructive, to which any of

1 Art. 1716, Quebec Civil Code; Story Agency, secs. 163, 266, 269.
1 Quebec Act respecting trusts, 42-43 Viet., ch. 29, sec. 9 ; Story Agency, 

sec. 266 note.
* Gillespie v. City of Glasgow Bank, 4 App. Cas., 632.
* See Thompson Corporation, sec. 3192.
8 The Companies’ Clauses Act, 8 Viet., ch. 16, sec. 20.
* Newry, etc., Ry. Co. v. Moss, 14 Beav., 6*. 69.
T Lumsden v. Buchanan, 4 Macq., 950; Muir v. City of Glasgow Bank, 4 

App. Cas., 337; Holt’s case, 1 Sim. (N. S.), 389; Stover v. Flack, 30 N. Y., 64; 
Glasgow Bank Cases, 4 App. Cas., 547; Créé v. Cornerai 1, 4 App. Cas., 648.

8 Simpson v. Molsons Bank [18961, A. C.. 270; 64 L. J. P. C., 61; 11 R., 
427, reported in R. J. Q., 4 Q. B., 11, under the name of Stewart v. Molsons
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the shares of the bank may be subject,” such provision must relate 
to, and free the bank from, liability for trusts of which the bank had 
knowledge or notice, as the bank could not, apart from the statute, 
incur liability by not seeing to the execution of a trust of which they 
had no knowledge.

9. Liability of trustee, executor, etc., under the Bank Act.—The
Bank Act 1890,* 1 which also contains the usual clause exempting trus
tees from personal liability, has this addition, which does not appear 
in our Companies, Acts :—“ But if the testator, intestate, ward or 
person so represented is not so named in the books of the bank, the 
executor, administrator, guardian or trustee shall be personally liable 
in respect of such stock as if he held it in his own name as owner 
thereof.”

10. Jurisprudence on the liability of trustee.—The following 
jurisprudence deals with the liability of trustees :—The Quebec case 
of Molsons Bank v. Stoddart2 held that a person subscribing for stock 
in a company as trustee, without indicating the trust upon the books 
of the company, will be held jointly and severally liable with the 
cestui que trust to the creditors of the company. The New York 
Court of Appeals has held similarly under exactly the same statutory 
provisions.3 In on Ontario case of Page v. Austin decided in the 
Common Pleas,4 Wilson, C.J., and Galt, J., the two judges sitting in 
the case, held that where stock was transferred as collateral security, 
in order that the transferee may avail himself of the clause relieving 
holders of stock as collateral security from liability,6 the nature of the 
transfer must appear in the transfer book and probably in the transfer 
itself. This point was not dealt with when this case went before the 
Court of Appeals, but Patterson, J.A., stated that the consideration 
which he had given to that question had not led him to doubt the 
correctness of the judgment pronounced upon it. Ho could not say, 
however, that he had considered it as maturely as if it were then to 
govern his decision.6 When this case went before the Supreme 
Court,7 Strong and Henry, JJ., held that the mortgages of the shares 
was not estopped from proving that the transfer of the shares was by

* Sec. 44.
a S. C. 1890, M. L. R., 6 Sz C„ 17; see also Gillespie v. City of Glasgow 

Bank, 4 A. 0., 682.
1 Stover v. Flack, 30 N. Y., 64; but see Burgess v. Seligman, 107, U. S. 20.

C. C. P., 10ft ' R. S. C.. ch. 119, sec. 56.
• 7 Ont. A. R., at pp. 8-9. ' 10 Can. S .C. R„ 132.
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way of mortgage, although the transfer was absolute in form, and 
entered in the books of the* company as an absolute transfer, Gwynne, 
J., dissenting. But the case did not turn on that point, which makes 
these holdings obiter dicta.

Mr. Justice Strong laid great stress upon the section contained in 
our Acts which provides that “ such books shall be primâ facie evi
dence of all facts properly purported to be thereby stated in any suit 
or proceeding against the company or against any shareholder.” The 
learned judge considered that the statute did not make an exception 
to the general rules of evidence, by declaring that the books shall be 
evidence of all facts purporting to be thereby stated in any suit or 
proceeding against any shareholder, but only to a limited extent; that 
is to say that they shall be primâ facie evidence, which expression 
ex vi termini necessarily implies that a fact established by them may 
be rebutted.1 The learned judge also held and cited authorities to 
the effect that parol evidence is admissible to shew a transfer of shares, 
absolute in form, to have been intended by way of security merely.2 *

This argument would have no force in the Province of Quebec, 
for it has been lately held by the Supreme Court that a deed of trans
fer absolute on its face cannot be explained by verbal evidence to 
show that it was made to the transferee merely as prête nom for 
another party, or as a mere security to the transferee for a debt since 
paid and now held for the benefit of that other party; not even where 
there is a commencement of proof in writing.8

11. Official holding shares under ultra vires or fraudulent trust.—
Neither has it any application to the case of an official of the company 
who holds shares in trust for the company under conditions that are 
ultra vires, unlawful or fraudulent.4 * In such a case the trustee will 
be held to his liability as a shareholder, while his right to indemnity 
may be repudiated.6 *

1 Ibid, at p. 162.
* IMd, at p. 163, citing Burgess v. Seligman, 107 U. 8., 20 ; McMahon v. 

Macey. 51 N. Y., 155; subscription to shares in a company is a commercial 
matter: Per Dorlon, C. J., in Christian v. Valois, 3 L. N., at p. 60.

• Bury v. Murray, 24 Can. S. C. R.. 77; and see Wilson v. Société de Con
struction de Soulanges, 3 L. N., 79; National Ins. Co. v. Chevrier, 8. C., 1878, 
1 L. N., 591; Dick v. Canada Jute Co., 8. C. 1886, 30 L. C. J., at p. 188; Jones v. 
Montreal Cotton Co., Q. B. 1878, 24 L. C. J., at'p. 110.

4 Re Union Fire Ins. Co., McCord’s case, 21 O. R., 264.
1 Ibid; Ltndley Comp., 5th Edit., 804, foot-note O citing:— Ex parte Dantell.

1 De Qex. & J., 372; 23 Beav., 568; Nlckoll’s case, 24 Beav., 639; Davidson’s
case. 3 De Gex ft S„ 21.
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This question is dealt with under the title of “ Transfer of 
Shares,” and under the title of “ Shareholders.”

12. Special provision in certain acts as to plea of set off.—It has
already been pointed out that the Dominion Act gives any creditor of 
a company incorporated thereunder the right to sue any of the share
holders of the company to recover any amount that may be unpaid 
on his shares, when the execution against the company is returned 
unsatisfied in whole or in part.1 The Ontario Act, R. S. O., ch. 191, 
sec. 37, and British Columbia Act, It. S. B. C., ch. 44, sec. 51, are 
substantially the same, but they add that " any shareholder may plead 
by way of defense, in whole or in part, any set off which he could 
set up against the company, except a claim for unpaid dividends, or a 
salary or allowance as a president or director of the company.

13. Conditions necessary to allow creditor of company to proceed 
against shareholder—Statutory remedy to be strictly pursued.—With 
regard to executions against the company, all the Court requires of 
the creditor is that he make proof of having made reasonable attempts 
to obtain payment from the company and to discover assets 'presently 
available for his satisfaction, and that such attempts have been unsuc
cessful.2 * A mere general assertion by a solicitor’s clerk, that Amts of 
fieri facias have been issued against the company and returned nulla 
bona, is not sufficient. But if attempts have been made to discover 
assets, and those attempts have been fruitless, and a writ of fi. fa. has 
issued against the company, and been returned nulla bona, that will 
be sufficient until it is shown affirmatively that the company has 
assets;8 and even if the company has assets which have not been taken 
in execution, still, if the court is satisfied that they are insufficient to 
satisfy the plaintiff, the action would lie.4 * * * The making of calls by

1 Sec. 55 R. S. C., ch. 119.
1 Moore v. Kirkland. 5 U. C. C. P., 452; Lind. Comp.. 291.
• Hitchens v. The Kilkenny R. R. Co.. 15 C. B., 459. Rastrick v. Derby

shire R. Co., 9 Ex., 149.
4 Lindley Comp., 291.
A shareholder in a company is not liable to an action for unpaid stock 

by any creditor of the company until an execution at the suit of such creditor 
has been returned unsatisfied in whole or in part. Until the return of
tiuJht horn in whole or In part, there is no right of action. Christie v. 
Howarth, 8 Can. L. Times, 433.

Held, also, that notwithstanding the plaintiff obtained a judge's order, 
made c.r parte, for the issue of a scire facias, it could not avail against the 
express language of R. S. C., c. 119, sec. 65. Ibid.

The return of nulla bona Is that act which fixes the shareholder's liability
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the directors is not a condition precedent to the creditor’s right to 
recover.* 1

The remedy given by the statute to an execution creditor must 
be strictly pursued: he must therefore bring the defendant within the 
precise terms of the statute by showing that he is in the strictest sense 
u shareholder.2 * But where the creditor produces a stock list, which 
purports to possess the defendant’s signature as a subscriber for shares, 
it is only necessary, for execution to issue, that the creditor make out 
a prima facie case that the signature is that of the defendant.8 The 
creditor is not entitled to sue a person merely because he has dealt 
with and been treated by the company as a shareholder, and might, 
upon the principle of estoppel, be liable in that character to the com
pany itself ;4 * nor is the creditor disabled from recovering against a 
person who has not ceased to be a member according to the regula
tions, although he has been treated by the company’s officers as no 
longer an actual shareholder.® The statutory remedy whereby the 
unsatisfied execution creditor of the company is entitled to proceed 
against any shareholder in satisfaction of his judgment against the 
company, is opposed to the common law, and must, therefore, be 
strictly pursued.6

14. Shareholder’s liability to creditors differs from his liability 
as a contributory.—In determining whether a person is a contributory 
or not, the question is a different one, and decisions under the wind
ing-up acts are not applicable to the above statutory remedy.7

15. Shareholder precluded from setting up against creditor defence 
available against company.—A stockholder, sued for a debt of the

to be such, and without that essential Ingredient there Is no right to resort 
to the Court Ibid.

1 Moore v. Kirkland, supra,
* Denison v. Leslie, 3 Ont. A. R., 536.
* Hamilton v. Stewlacke, etc., Co. & Fraser (1897), 30 N. S. R., 166; The 

Steel Co. of Canada, 5 R. & G., 31, per Thompson, J.
4 Denison v. Leslie, 3 Ont. A. R., per Moes, C. J. A., at p. 641; and see 

McCracken v. McIntyre, 1 Can. S. C. R., 479.
* Ibid; and see Ness v. Armstrong, 4 Ex., 21; Moss v. Steam Gondola Co., 

17 C. B., 180; Bailey v. Universal Provincial Life Assn., 1 C. B. (N. S.), 557; 
Woodruff v. Corporation of Peterborough, 22 U. C. Q. B., 274.

* Woodruff v. Corp. of Peterborough, 22 U. C. Q. B., at p. 281, per Hagarty, 
J., quoting Ness v. Angas, 3 Ex., 810, and Ness v. Armstrong, 4 Ex., 21.

T Denison v. Leslie, per Moss., C. J. A., 3 Ont. A. R., at p. 543. See also
Hamilton v. Stewlacke, etc., Co., 30 N. S. R., 166, 170.
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company, after a return of nulla bona as to the latter, cannot make 
use of any defence which the company might have pleaded, even 
successfully, though by the Ontario Act, K. S. O., ch. 191, sec. 37, 
and the British Columbia Act, R. S. ti. C., ch. 44, sec. 51, he may 
plead any set off which he could set up against the company, with 
certain exceptions,* 1 except in the case of fraud or collusion.

16. Where cause of action against shareholder arises.—In Quebec 
it has been held that the cause of action against the shareholder arises 
where the company has its principal office, and where judgment is 
rendered for the debt due by the company and execution is issued, 
and not at the place where the shareholder subscribed for his shares, 
if outside the district of the head office.2 Where an action was 
brought in Ontario against a shareholder, there resident, of a com
pany whose head office was in another province where judgment had 
been obtained by the plaintiff against the company, and execution 
had been returned thereon unsatisfied, it was held that the cause of 
action against the shareholder was complete without the return unsatis
fied of an execution against the company in Ontario.3

17. Method of instituting action by creditor against shareholder 
—Writ of summons—Scire facias.—It seems to have been uncertain 
in Ontario, when the earlier cases were decided, whether the action 
against the shareholder should be commenced by writ of summons or 
by writ of scire facias. In the earlier Ontario cases the remedy was 
generally enforced by action commenced by ordinary writ of sum
mons,4 and in fact the language of the statute would seem to lend 
itself to such an interpretation, for it declares that a shareholder shall 
not be liable to an action before an execution against the company 
has been returned unsatisfied in whole or in part.5 6 But it is now 
admitted that the remedy may be enforced by writ of scire facias. 
While this may be the more appropriate form of proceeding against 
a shareholder within the jurisdiction, it does not follow, seeing the 
particular phrasing of the Act, that an action which is not scire facias

* Ray v. Blair. 12 U. C. C. P., 267.
• Welch v. Baker, 21 L. C. J., 97.
1 Brice v. Munro, 12 Ont. A. R., 463; and see Jenkins v. Wilcock. 11 U. C.

C. P., 605.
4 Tyre v. Wilkes. 13 ü. C. Q. B., 482; 18 U. C. Q. B., 46 and 126; Moore v.

Kirkland, 5 U. C. C. P., 462; Jenkins v. Wilcock, 11 U. C. C. P„ 606; Fraser v.
Hickman, 12 U. C. C. P.. 684.

6 Fraser v. Hickman, per Draper, J., 12 U. C. C. P., at p. 686.
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will not lie.1 And it has been held by the Ontario Court of Appeals 
that it is not necessary that the execution should have issued out of 
the court in which the action is taken, but that if any execution be 
returned unsatisfied even in another province, the action lies against 
the shareholder.2

In Quebec the action is commenced by a writ of summons in the 
ordinary form.

In Is ova Scotia, by the English Common Law Procedure Act, 
which was followed in that province, a writ of revivor with the alter
native, in simple cases, of a writ of summons or rule to show cause, 
was, in most eases, substituted for a writ of scire facias; but there was 
not any equivalent in that act to subsections b, c and d of Rule 23, and 
scire facias was used in proceedings against shareholders to obtain 
execution. When the English judicature rules were amended in 
1883, the new subsections b, c and d were added to Order 42, Rule 23 
(which rule is now the same as the Nova Scotia. Order 40, Rule 23), 
and the proceedings under that rule against shareholders were autho
rized. This rule gives as full and adequate a remedy, with the same 
opportunity of defending, as the old proceedings under scire facias 
or revivor. Since the amendment in 1883 the proceeding of scire 
facias does not seem to have been made use of. An application 
under Order 40, Rule 23, would seem, therefore, to have been sub
stituted for proceedings by scire facias against shareholders, or per
haps it is more correct to say that the judgment creditor may proceed 
under this rule to enforce his judgment against shareholders, as well 
as bv writ of scire facias.9

18. Who are contributories—Extent of liability—Distinction 
between contributory and shareholder.—When a company has become 
insolvent and is being wound up under the Winding-up Act, R. S. C., 
ch. 129, the liability of shareholders depends upon who are or are 
not contributories. This act defines “ contributory ” as meaning a 
“ person liable to contribute to the assets of a company ” under the 
act.4 This language is borrowed from an identical definition in the 
(English) Companies’ Act of 1862, sec. 74. “ Contributory ” also, 
in all proceedings for determining the persons who are to be deemed

1 Brice v. Munro, supra; Page v. Austin, 7 Ont. A. R., 1; Gwatkin v. Har
rison, 36 if. C. Q. B., 478. *

* Brice v. Munro, supra.
1 Hamilton v. Stewiacke, etc., Ry. Co., 30 N. 8. R„ per Ritchie, J„ at pp. 

14-16.
« Sec. 2 (f).
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contributories and in all proceedings prior to the final determination 
of such persons, includes any person alleged to be a contributory.1 
So far as this definition in itself goes the word “ contributory ” might 
include any debtor of the company, were it not that the Winding-up 
Act by its internal evidence shows that while a contributory is 
regarded as a debtor, it is not every debtor that is to be classed ae> a 
contributory.2 This point is now rendered certain by section 16 of 
the Winding-up Amendment Act,3 amending sec. 73 of the Winding- 
up Act. This latter section gave rise to some doubt as to its scope,4 
and the amendment reads thus: “ Section seventy-three of the said 
act shall apply to all persons indebted or liable in any way to the com
pany in the same manner and to the same extent us it now applied to 
contributories.” Were the matter to stop here we might adopt in 
their entirety the English constructions put upon the word “ contri
butory;” because section 2 (f) of our Winding-up Act corresponds 
with section 74 of the part of the English Companies’ Act relating to 
winding-up. But as “ contributory ” is only defined in these sections 
as “ a person liable to contribute to the assets of a company,” it is 

"clear that reference must be made elsewhere in order to determine 
who such persons are. In the English Act (1862) this is done by 
referring to section 38 defining the liability of members of a company 
being wound up. This section is of doubtful assistance to us because 
under our Acts we have nothing which exactly corresponds to it, the 
distinguishing feature of this section being, that it recognizes different 
classes of contributories, and the matter resolves itself to a great extent 
into the question whether or not the person sought to be made a con
tributory is a present or past member of the company.5 We must 
therefore first look into our own Acts in order to determine who are 
“ persons liable to contribute to the assets of a company,” qua con
tributories. Sections 42 to 55 of the Winding-up Act are placed 
under the heading of “ contributories,” and all those sections are to be 
construed in relation to that heading.8 At the outset it is seen that 
a contributory is not necessarily a shareholder.7 The list of contri
butories must distinguish between those who are contributories in

1 7bid.
1 Re Central Bank & Yorfee’s case, 16, O. R., 626. * 62 Vic., ch. 32.
4 Inga v. President, etc., of Bank of P.E. Island, 11 Can. 8. C. R„ 265; In 

re Central Bank of Canada; Yorke's case, 16 O. R., 626.
• See Buckley Companies, p. 143 (6th Edit.)
• Privy Council Judgment, laying down that rule on a case coming under 

the “ Railway Act of Canada.”
» Secs. 43, 46, R. 8. C., ch. 12*.
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their own right and those who are contributories as representatives of 
or liable for the debts of others.* 1 Also, although a shareholder may 
have transferred his shares to another with all the formalities neces
sary to constitute a valid transfer as between the parties thereto and 
the company, and the company has accepted and placed the transferee 
on its books, yet if the transfer were made under such circumstances 
as to constitute a fraud on the company’s creditors, and therefore 
illegal, then although the transferor is no longer a shareholder, he 
will be claimed a member of the company for the purpose of the act 
and will be liable to contribute as such.2 Thus, so far, it is clear that 
there are three kinds of contributories, viz., shareholders, members 
and their representatives, etc.

In providing for the extent of the liability of these kinds of 
contributories the Act states that “ Every shareholder or member of 
the company, or his representative, shall be liable to contribute the 
amount unpaid on his shares of the capital, or on his liability to the 
company, or to its members or creditors as the case may be, under the 
act, charter or instrument of incorporation of the company or other
wise; and the amount which he is liable to contribute shall be deemed 
an asset of the company, and a debt due to the company, payable as 
directed or appointed under the Act.” 8

It is submitted that importance should be attached to the dis
tinction between a shareholder as contributory and a member as con
tributory, for as already shewn,4 the decisions are somewhat conflict
ing as to what constitutes a person a shareholder or member of a com
pany sufficiently to bring him within the scope of the Winding-up 
Act. As just pointed out, sec. 45 is conclusive that a person who has 
ceased to be a shareholder may yet, under certain circumstances be 
held liable as a member. As to what constitutes a person a member 
of a company, for the purpose of the Winding-up Act, other than this 
one instance, the acts do not explain. Lindley in his work on Com
panies6 defines a member or shareholder as “a person who has agreed 
to become a member, and with respect to whom all conditions prece
dent to the acquisition of the rights of a member have been duly 
observed. Where all these circumstances are combined, there is 
membership in the fullest and most accurate sense. This, indeed, 
would be too obvious to require express statement were it not useful 
to have present to the mind a standard, by which to judge of other

1 Sec. 43. 1 Sec. 46. and aee B. C. Act, R. S. B. C., ch. 44. sec. 35.
1 Sec. 44. 4 Supra. • Pp. 46. 47.
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cases. In practice difficulties are only presented where this standard 
is not reached; and the important question really is to what extent it 
can be departed from and membership be nevertheless constituted.”

The learned author then proceeds to point out that there are 
endless cases in the books in which persons not shareholders in the 
strict and proper sense of the word, have nevertheless been held to be 
contributories on the winding-up of the company. This principle is 
well illustrated by Yelland’s case.1 In that case a company being 
completely registered, two shares were allotted by the letter of the 
Managing Director to an applicant for shares. Shortly afterwards 
the applicant paid £10 to the company’s office by way of deposit on 
the shares, and the secretary forwarded to him an acknowledgment of 
the receipt of his deposit. The contract between the applicant and 
the company was thus rendered complete. The company’s deed of 
settlement provided, that, immediately upon execution of the deed, 
the person executing being otherwise duly entitled, should be entered 
on the register of shareholders, and duly returned to the Joint Stock 
Companies’ Registration Office and should thenceforth, but not before, 
assume the liabilities and privileges of a shareholder. The applicant 
did not execute the deed, but the company inserted his name on the 
register of shareholders, and returned his name to the registry office. 
It was held that the applicant had authorized the company to put his 
name on the register without his execution of the deed, and that his 
name had been properly placed on the list of contributories.

It is impossible, in the present state of the law, to lay down any 
definite rule adaptable to all cases, which will define accurately in each 
case who is and who is not a contributory within the meaning of the 
Winding-up Act. The question appears to have two phases to it, 
1st. whether there is a sufficient contract between the person sought 
to be made a contributory and the company, so as to render him a 
member of the company for the purpose of the Winding-up Act. 2nd. 
whether having once been a shareholder, he has sufficiently retired 
from that position so as to be no longer considered a member within 
the meaning of the Winding-up Act. Both of these phases involve 
the application of numerous subsidiary principles in order to their 
correct determination. For instance, it has already been pointed out1 
that the mere fact of a director acting as such will sometimes render 
him liable as a shareholder to the extent of his qualification shares,

1 6 De Gex â Smale. 396; affirmed by the Lords Justices In Appeal on the 
22nd May. 1862.

* Supra, p. 127.
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although he has not subscribed for any. This is only an instance of 
a rule now well recognized in England that a person may become a 
contributory to a company by his acts, although he has not made him
self legally a member of it.1 How far this rule is applicable to our 
law has been partly seen in the chapter relating to subscription to 
shares, and will be still further dealt with in considering defences to 
actions by execution creditors and to calls made by liquidators under 
the Winding-up Act

19. Does creditor proceed against shareholder on the latter’s con
tract with the company, or does he exercise an independent statutory 
right ?—Estoppel—Set off—Subrogation in rights of creditor.—One of
the important questions which arises, where a shareholder is sued by 
a creditor for the amount unpaid on his shares, is whether the creditor 
proceeds to exercise the rights of the corporation, in which case the 
shareholder is entitled to avail himself of any defense which he might 
have availed himself of if the company itself had been suing him for 
a call on his shares; or whether hef proceeds under'the statute which 
gives the creditor a distinct right of action? This question is fully 
considered under the defence of set-off and the conclusion there 
arrived at it, that while it is true the execution creditor is not subro
gated in the rights of the company against the shareholder, as they 
existed when the action was brought against the shareholder, yet this 
does not always go to the extent of adopting the principle that under 
the statute the creditor sues entirely on a statutory liability, and not 
upon the contract entered into by the shareholder with the company.2 * * * * *

The principle of estoppel often steps in to cut off the defences 
which the shareholder might otherwise maintain. These have been 
briefly dealt with in the chapter on Subscription to Shares.

It has been seen that under the Ontario and British Columbia 
Companies’ Acts the shareholder sued may plead by way of defence, 
in whole or in part, any set-off which he could set up against the 
company, except a claim for unpaid dividends, or a salary, or allow
ance ns a president or a director of the company.8

1 Spackmnn v. Evans, L. R.. 3 H. L., 171, 208, Per Lord St. Leonards.
* See also remark of Lord Chelmsford In Wickham v. New Brunswick and

Canada Ry Co., 3 Moore (N. S.), 416, at p. 438: " The judgment creditors take
what belonged to the company, but do not take under them.”

• Sec. 37 R. S. O., ch. 191; R. S. B. C„ ch. 44, sec. 61 (a). As to president’s
salary In Quebec, see Ryland v. Delisle, L. R. 3 P. C., 17; 6 Moore P. C. (N. S.),
226.

After plaintiff had commenced an action against the defendant to recover
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The Dominion Act has no such provision. In an action by a 
company against one of its shareholders, while the company is a 
going concern, the shareholder has the same right to set-off any debt, 
which may be due to him from the company, which he would have 
if sued by a natural person.1

As to whether, apart from the Winding-up Act, the shareholder 
can plead the company’s indebtedness to him as a set-off against the 
unpaid balance of his stock, in an action by the creditor, seems to 
depend largely upon whether the statute gives the creditor an inde
pendent status, or whether it simply by subrogation places him in the 
shoes of the company. It is not doubted under the English law that 
mutuality between the cross demands, is an essential requisite in all 
cases of set-off.2 This is also the law of Quebec.3 In the Ontario 
case of Macbeth v. Smart,4 it was decided that a shareholder, in an 
action against him by a judgment creditor of the company, could not

from him In respect of his unpaid stock In a Joint stock company the sum of 
$442.29, being the amount of an unsatisfied judgment recovered by the plain
tiff against the company, one B. recovered a judgment against the company 
for $4,333.08 and assigned it to one G., who assigned part of the money recov
ered to the extent of $500, the amount of the defendant's unpaid stock, to the 
defendant. The object of the assignment to the defendant was to give him 
priority over the plaintiff's claim.

Held, that the procuring of such assignment by defendant, being for such 
purpose, and being a voluntary act on defendant's part, and with notice of 
plaintiff’s claim, did not constitute a defence to It; but Semble, if the set off 
had occurred to the defendant in his own right, although after action brought, 
it would have been otherwise. G. assigned the remainder of his judgment 
to M., who after the commencement of the plaintiff's action, and with know
ledge thereof, recovered a judgment against defendant for $526.21 without 
defence, and to give M. a preference In respect of his unpaid stock, which 
defendant paid to M., who released the company from their liability on tihe 
Judgment so recovered against them to the extent of $500.

Held, that the judgment so recovered, and the payment thereunder, con
stituted a good defence to the plaintiff’s claim; and that the prior commence
ment of the plaintiff’s action was immaterial.

Field v. Galloway, 5 O. R., 502 ; and see Nasmith v. Dickey, 44 U. C. 
Q. B., 414, decided under an act not containing the set-off clause. The set-off 
claimed was for promotor’s services in organizing the company, but it was 
not allowed.

1 Garnet, etc., Mining Co. v. Sutton, 3 Best & Smith, 321, Per Patterson, 
J., in Maritime Bank v. Troop, 16 Can. S. C. R., at p. 461.

1 See Per Strong, J., in Maritime Bank v. Troop, 16 Can. S. C. R., at p. 
459; Per Patterson, J., in the same case, at p. 464.

■ Art. 1187, C. Code. » 14 Grant’s Chy . 298 (1868).

16
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set off in equity, a debt due to him by the company before the judg
ment was recovered. This oase was very thoroughly considered and 
was supported by an English case which held to the same effect.1 In 
that case Coekburn, C.J.,2 said : “What answer is it for a shareholder 
to say : ‘The company is indebted to me as well as to you/ The one 
party has a judgment against the company; the other a mere right of 
set-off.” And Draper, CJ., in the Macbeth case said: “ Admitting 
for argument’s sake, the equity alleged to arise from Macbeth’s posi
tion and dealings with the company to the fullest extent, I cannot 
understand that it is to prevail over a legal right conferred by an 
express statute.”3 Again, it was particularly pointed out in the 
Privy Council in Hyland v. Delisle,4 that “the creditor under the 
Act is in a different position to that of the company and it has not 
been generally noticed that the Privy Council made the same remark 
in a case in appeal from New Brunswick:—Wickham v. New Bruns
wick and Canada By. Co.B Lord Chelmsford in this case said0 : “The 
judgment creditors take what belonged to the company, but do not 
take under them.” Draper, C.J., who voiced the same opinion in 
Macbeth v. Smart, said : “ Smart does not derive the power or right 
to have recourse for the payment of his debt to the shareholders, by 
or through the company, for the statute does not give it to the com
pany, but their creditors. It is not, therefore, to my apprehension, 
a sound view to treat him on the footing of an assignee of the com
pany, deriving his rights only from them.7 The reasoning and 
principle of Macbeth v. Smart were fully adopted by Gwynne, J., 
then of the Ontario Court of Queen’s Bench, in the case of Benner v. 
Currie,8 which was a still stronger case, if anything, for there the 
defendant had himself recovered judgment against the company, on 
which a fieri facias had been returned nulla bona. The Court said 
that the plea formed no defense, for the plaintiff was not claiming in 
the right of the company, but by virtue of a specific statutory remedy; 
and the decision of Macbeth v. Smart was in principle applicable, 
notwithstanding the fact of defendant having a judgment and execu
tion. Agi in, in McGregor v. Currie,9 Hagarty, C.J., of the Ontario 
Court of Common Pleas, adopted the reasoning of both Macbeth v. 
Smart and Bonner v. Currie, and also the Quebec case of Hyland V. 
Delisle.10.

1 Wyatt v. Darenth Valley Ry. Co., 2 C. B. N. S„ 109. * * At p. 114.
• 14 Grant’s Chy., at p. 313. 4 6 Moore (N. 8.), at p. 234.
• 3 Moore (N. 8.), 416. * At p. 438. 1 14 Grant’s Chy., at p. 314.
• 36 U. C. Q. B., 411 (1876). • 26 U. C. C. P., 66.

10 6 Moore (N.S.), 226; and see Nasmith v. Dickey, 44 U. C. Q. B„ at p. 427.
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But while it is true that these cases decide that the execution 
creditor is not subrogated in the rights of the company against the 
shareholder, such as they stood at the time of the action brought 
against the shareholder, yet it must be guarded against giving them 
an extreme opposite view and regarding them as authority for the 
proposition that in an action brought by a creditor under the above 
enactment, the creditor sues on a statutory liability imposed upon the 
shareholder by the statute, and not upon the contract entered into by 
the shareholder with the company.1 To do so would be to hold the 
innocent purchaser for value of shares from the original shareholder as 
fully paid up by the company, but which were not really so, liable to 
an execution creditor for the amount unpaid on the shares. The 
Supreme Court decided that the purchaser in such case would not be 
so liable.2 This case is a strong additional authority in support of 
the contention that the shareholder could not set off against the 
creditor a debt due by the company, which in an action for calls would 
have constituted a good subject of set-off against the company.8

In Hyland v. Delisle,4 what was claimed by the defendant was 
not a right of set-off as in Macbeth v. Smart,6 but that the liability 
had been extinguished and satisfied by the compensation of a debt 
due by the company to the shareholder prior to the bringing of the 
action, a very different question from that of set-off ; for had the 
debts by and to the company been mutually exigible at the same time 
(which they were not because the company had not made the calls, 
and the defendant was therefore not then actually indebted to the 
company, while the company was indebted to him for salary), by the 
law of Quebec, as to compensation,6 they would have extinguished 
each other ipso jure, and there would have been no more a liability 
remaining which the creditor could enforce against the shareholder 
than in the case of payment to the company by the shareholder of the 
full amount of his shares before the bringing of the creditor’s action. 
This case recognizes the right of the creditor to sue as an original 
right conferred by the statute, not one derived through the company.7

* See Per Strong, J., in McCraken v. McIntyre, 1 Can. S. C. R„ at pp. 
615, 624.

* McCraken v. McIntyre, 1 Can. S. C. R., 479, reversing Ontario Court of 
Appeal (The Chief Justice and Ritchie, J„ dissenting).

* See Per Strong, J., at p. 517. 4 6 Moore (N. S.), 226.
* 14 Grant’s Chy., 298. * * Arts. 1187-1188, C. Code.
T Per Strong, J„ in McCraken v. McIntyre, 1 Can. S. C. R., at p. 518; and 

see Ryland v. Routh, 1 L. C. L. J., 114.



228 CANADIAN COMPANY LAW.

The company ami the execution creditor whose execution lias 
been returned nulla bona are both creditors in solido, and up to the 
time of uu action being brought by the creditor against the share
holder, he may, if he does so without fraud, pay either the company 
or the execution creditor at his election,1 and lie may pay one such 
creditor in preference to another.2 *

20. Set-off on a winding-up—Fraudulent transfer before winding-
up.—In regard to the Dominion Winding-up Act,2 the question of 
set-oif is dealt with under section 57 in the following language :— 
“ The law of set off, as administered by the courts, whether of law or 
equity, shall apply to all claims upon the estate of the company, and 
to all proceedings for the recovery of debts due or accruing due to the 
company at the commencement of the winding-up, in the same man
ner and to the same extent as if the business of the company was not 
being wound up under this Act.” This section has been dealt with 
by the Supreme Court in the case of The Maritime Bank Liquidators 
v. Troop.4 The particular question to be decided in that case was 
whether a contributory of an insolvent bank, who was also a creditor, 
could set-off the debt due to him by the bank against calls made in 
the course of the winding-up proceedings in respect of the double 
liability imposed by the Banking Act. The Court decided that he 
could not. It is to be noted, in respect of this case, that the contri
butory was such by virtue of his double liability only and not on 
account of any unpaid portion of his shares, which had all been paid 
up. In rendering his judgment, Mr. Justice Strong5 pointed out that 
this double liability constituted in equity and substance, a debt due, 
not to the bank, but to the creditors of the bank, whilst the debt 
which the shareholder sought to set off was a debt due, not from the 
creditors of the bank, but from the banking corporation itself; con
sequently there were not in any sense u mutual debts.” In this 
judgment Taschereau and Gwynne, JJ., concurred. Mr. Justice 
Patterson’s judgment proceeded further, holding that, “ I am satisfied 
that the intention to be gathered from the statutes is that a contribu
tory cannot set off against calls made in the course of the winding-up, 
either for capital or for double liability, an independent debt owed to

1 Ibid, at p. 626.
2 Per Wilson, C. J. O., in Field v. Galloway, 5 O. R., at p. 611.
• R. 8. C., eta. 129.
4 16 Can. 8. C. R., 46, reversing the Supreme Court of New Brunswick.
• Ibid, at p. 459.
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him by the company.”1 And further the learned judge said:—“I 
say nothing of calls for capital which may have been made but not 
paid before the winding-up. It may be open to question whether they 
are not covered by section 57, and so taken out of the English rule 
which classes them with calls made under the direction of the 
Court.”2 *

This section 57 of the Winding-up Act merely applies to joint 
stock companies the principle laid down in the case of Riddell v. 
Goold,8 where it was held that compensation cannot take place to the 
prejudice of rights acquired by the insolvent’s creditors by reason of 
the abandonment ; and, therefore, creditors are without right of com
pensation for claims maturing after the abandonment. Under the 
Winding-up Act, as in other cases of judicial liquidation, the company 
or the debtor lose their rights in the estate which is being wound up 
under the direction of the Court for the benefit of all the creditors. 
However, if the debts are both due and exigible before'the insolvency, 
the set-off is an accomplished fact before the liquidator is appointed.4

A distinction was made, however, under sec. 107 of the Insol
vency Act of 1875 (which is very similar in its terms to sec. 57 of the 
Winding-up Act) with regard to debts falling due after the insol
vency when the transactions leading thereto began prior to such in
solvency. In the case of Miner v. Shaw5 * * it was held that under such 
circumstances compensation accrued.

The same principle of set-off applies to the right of a shareholder, 
who is also a creditor, as applies to the ordinary creditor. Tie must 
pay up what he owes like other debtors, and then get his dividends 
like other creditors.®

1 Ibid, at p. 471.
• Ibid, at pp. 471, 472. Where a director, who is also president of a com

pany. was appointed by the board of directors and acted as solicitor for the 
company Held, in winding-up proceedings that he was entitled to profit 
costs in respect of cases in court conducted by him as solicitor for the com
pany, but not in respect of business done out of court, and was entitled to 
set off the amount of such costs against the amount of his liability as share
holder. He Mlnalco Sewer Pipe, etc., Co., Pearson’s case, 26 O. R., 289.

• M. L. R., 6 8. C., 170.
4 See Exchange Bank v. St. Amour, 13 R. L., 443 ; Maritime Bank v. 

Troop, 16 Can. S. C. R., 466.
• 23 L. C .J., 160.
• Griseell’s case, L. R„ 1 Ch.. 628; Black’s case. L.R., 8 Ch.. 254; Callsher’s

case, L. R. 5 Eq., 214; Barnett’s case, L. R. 19 Eq., 449; Sawyer v. Hoag. 17
Wall (Ü. 8.), 610; Scovill v. Thayer, 106 II. 8.. 143; Scam mon v. Kimball.
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The Winding-up Act formerly provided that when u debt due or 
owing by the company haa been transferred within thirty days next 
before the commencement of winding-up under the act and under cir
cumstances to render such transfer fraudulent, or at any time after
wards, to a contributory w-ho know’s or has probable cause for believ
ing the company to be unable to meet its engagements, or in con
templation of its insolvency under the Act, for the purpose of enabling 
such contributory .to set up, by way of compensation, or set-off, the 
debt so transferred, such debt shall not be set up by way of compensa
tion or set-off against the claim upon such contributory.* 1 This pro
vision until amended applied only to contributories, that is to say, to 
persons who are shareholders or members.2 * As to debtors the law of 
set-off as administered by the courts is applicable as if the company 
were a going concern.8 But the fact that a debtor was also a share
holder of the company, and so liable as a contributory, did not make 
him a contributory quoad the debt wdiieh arose out of an independent 
transaction;4 * to such a debt sec. 73 of the Winding-up Act did not 
apply.6 *

This section has been amended in the Winding-up Amendment 
Act,® and is thereby made applicable “ to all persons indebted or liable 
in any way to the company, in the same manner and to the same 
extent as it now applies to contributories.”

21. Payment to one creditor or to company a defence—Colourable 
payment.—While payment in good faith by a shareholder to a judg
ment creditor is, for the purposes of the Act and to the extent of

92 U. 8., 362; Handley v. Stutz. 139 U. 8., 417; Maritime Bank Liquidators v. 
Troop, supra; Auriferous Properties [1898], 1 Ch„ 691; [1898] 2 Ch., 428.

In proceedings under the Winding-up Act, a claim by a shareholder 
against an insolvent company for an amount alleged to be due for interest 
on calls paid before their due date, will be rejected from collocation as against 
the creditors of the company .the same being an equity between him and his 
co-shareholders, and as such cannot be allowed, after a winding-up order, to 
prejudicially affect the creditora of the company. Mitchell v. Royal Pulp Co., 
8. C. 1896, 2 Rev. de Jur., 216. This judgment confirmed by the Court of 
Queen’s Bench in Angus v. Pope, R. J. Q„ 6 Q. B., 46.

1 Secs. 73 and 72, R. 8. C., ch. 129.
* In re Central Bank of Canada & Yorke, 15 O. R„ Per Boyd, C., at p. 629.
' Ibid. p. 626.
4 Ibid, following Ings'v. President, etc., of the Bank of P. E. Island, 11

Can. 8. C. R., 266.
■ Ibid.
8 62 Vic., ch. 32, sec. 16; as to applicability of this section see sec. 10.



LIABILITY OF SHAREHOLDERS. 231

payment, a good defence to an action by another creditor of the com
pany, a merely colourable payment, e.g., to a trustee for the defen
dant, will not avail.1

It was held a good defence in an action by judgment creditors 
of a company against a municipal corporation, as a shareholder in the 
company, that in pursuance of an agreement at the time of subscrip
tion, the municipal corporation had paid for its stock to the contractors 
of the road as the road progressed, said contractor having a 999 years’ 
lease of the road, and having mortgaged their lease to trustees to 
secure payment to such municipalities of 6 per cent, on the sums sub
scribed by them2 *.

Where in another action by a creditor the defendant pleaded that, 
before the commencement of the suit, the company sued him for the 
same monies, and that after being served with the writ of summons in 
that case, and before declaration in either case and after commence
ment of the creditor’s suit, he paid the company in full; it was held 
no defence as it was not averred that such payment was made in ignor
ance of plaintiff’s claim.8

22. Want of incorporation as a defence—Estoppel.—When an 
action is brought to collect a subscription either directly or indirectly 
for the benefit of the company’s creditors, it is well established that, 
as a general rule, the subscribers cannot defeat the action by the 
defence that the company was not an incorporation, by reason of its 
not having fully complied with the terms of the statute providing for 
such an incorporation.4 * Not only is the subscriber estopped, by the 
act of subscribing, from setting up this defence, but he is bound also 
by the rule that the existence of a company cannot be inquired into, 
except by a direct proceeding by the Attorney-General on behalf of 
the Crown.6 * It is sufficient if the company exist de facto.

* Nasmith v. Dickey. 42 U. C. Q. B., 350; 44 U. C. Q. B., 414. and see Field 
v. Galloway, 5 O. R., 602.

* Woodruff v. Corp. of Town of Peterborough, 22 U. C. Q. B., 274.
■ Tyre v. Wilkes, 13 U. C. Q. B„ 482.
4 Windsor Hotel Co. v. Lewis. Q. B. 1881, 26 L. C. J., 29; Windsor Hotel

Co. v. Murphy, S. C. 1877, 1 L. N., 74; Cie du Ch. de Fer de Peage de la Pointe
Claire v. Valois C. Ct., 1881, 4 L. N., 334; Hughes v. The Cape Gibraltar Villa 
Co., C. R. 1889, 34 L. C. J., 24, confirming 8. C. 1889, M. L. R. 5 8. C., 129;
Cook on stockholders, 2nd Edit., sec. 184; Thompson Corporations, sec. 3683; 
Cle de Nav. Union v. Christin, S. C. 1880, 4 L. N., 162.

8 See chapter on Incorporation of Companies, supra, p. 33; Common v. 
McArthur, 29 8. C. R„ 239.
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23. Expiry of time limited to complete organization—A defence— 
Acquiescence.—The subscriptions to the capital stock of a company 
are presumed to be made under the guarantee that the company will 
be organized on the lines laid down in its charter. Where the capi
tal of a company is not subscribed within the delay required by the 
charter, and other conditions precedent are not performed, a sub
scriber to the capital stock of the company, who, without any delay, 
notifies the provisional directors that in consequence of defective 
organization he wishes to withdraw his subscription and have no fur
ther relations with the company, will not be held liable on an action 
against him for calls made by the company.1 To defeat the com
pany’s right to calls in such a case there must be nothing amounting 
to acquiescence on the part of the shareholder.2

24. Fraudulent insertion of name in application for letters patent— 
Scire facias by Attorney-General—Annulment of letters patent—Admis- 
ability of parole evidence—Intervention of liquidator in creditor’s
action.—In a case which went to the Privy Council,3 the defendants, 
who were sued for unpaid subscriptions to stock by on execution credi
tor of the company, were never recognized as shareholders and no 
allotment of stock was ever made to them. They had proposed the 
formation of a joint stock company, which, however, was only to be 
put into operation on certain conditions, and especially that of obtain
ing a government subsidy, without which it was distinctly understood 
that the company should not be formed. The conditions not being 
fulfilled, they abandoned the project, and their names were never 
entered in the list of shareholders .Thus the execution creditor (a 
bank) could not have lent money on their names, and was therefore, 
in no respect led astray by the fact that their names were used without 
their permission in the petition for incorporation. The promotors

1 Brown v. Dominion Salvage Co., Q. B. 1891, 20 R. L., 557 ; appeal to
Supreme Court quashed for want of jurisdiction, 20 Can. 8. C. R. 203, and see 
Quebec & Richmond Ry. Co. v. Dawson C. Ct., 1951, 1 L. C. R., 366; and Cook 
stockholders, sec. 186; Massawippi Valley Ry. Co. v. Walker, 3 R. L., 450.

3 Windsor Hotel Co. v. Lewis, supra ; and see Windsor Hotel Co. v. 
Murphy, supra.

Semble,—that a purchaser, subsequently to incorporation, of shares sub
scribed prior to incorporation, and who has paid a call after his purchase, is 
estopped from contesting the validity of the original subscription. Mac- 
Dougall v. Union Nav. Co., Q. B. 1877, 21 L. C. J„ 63.

1 Banque d'Hochelaga v. Murray, P. C. 1890, 13 L. N„ 257; for a similar 
case see Squires v. Brown, 22 How. Pr„ 35, 47.
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had acquiesced in the withdrawal of the defendants, and at a later 
period formally approved thereof, and, from the time of their sever
ance from the project, the defendants ceased to be considered or even 
reputed to be subscribers to the undertaking. They were never noti
fied of any further proceedings, nor were they ever required to pay 
any call. They took no part in any further proceedings and their 
names were never entered in the stock ledger, nor in any book pur
porting to be kept in conformity with the governing statute. Their 
Lordships were of the opinion that the names of the defendants were 
fraudulently inserted in the petition for the letters patent, without 
their sanction or authority, and that the solemn declaration of one, 
Gerhard Lomer, verifying the petition, was false. There was, there
fore, no ground for making them liable except the statements in the 
letters patent. In the progress of the defendant’s suit, they had 
moved the Attorney-General to file an information against the com
pany in order to have the letters patent declared fraudulent, null and 
void. The Attorney-General filed the information alleging amongst 
other things, that the said letters patent had been obtained by fraudu
lently suggesting that the defendants and others had petitioned for 
the grant of the same, and were desirous that the same should be 
granted, and alleging that the defendants had represented that they 
could not adequately defend themselves without the benefit of a scire 
facias', and prayed that a writ of scire facias should issue and be made 
known to the company, the liquidator who was appointed to wind up 
the company, and to the execution creditor, ordering them and each 
of them to appear and shew anything which they or either or any of 
them might have or know why the letters patent should not be declared 
fraudulent, null and void, at least in so far as the said defendants were 
concerned; and further that the Court being more surely informed of 
all the premises should then declare by the judgment to be rendered 
on the information that the letters patent were fraudulent, null and 
void, at least in so far as the said defendants were concerned.

Their Lordships declared that the letters patent must be entirely 
annulled and not only as to the defendants; and that the letters patent 
being annulled, there is an end to the action at the suit of the execu
tion creditor and of the interveners, the liquidators, against the defen
dants as shareholders in the incorporated company.

It is to be noted in this case that the judge of the Superior Court 
held that as the defendants had signed an unconditional agreement to 
form a company and to take a specified number of shares therein,
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parol evidence could not be adduced to prove that the formation of the 
company was conditional upon the granting of a subsidy by the Gov
ernment, and that as this agreement had been left in the hands of the 
chief promotor, who had used it fraudulently for the purpose of 
obtaining the letters patent, knowing that the parties thereto had 
retired from the scheme owing to the failure to secure the Govern
ment subsidy, the signatories must be held responsible for the acts of 
the promotor whom they constituted their agent ; and notice of the 
issue of the letters patent having been made public in their names, 
they should have taken some method of making known in an equally 
public manner their repudiation of the letters patent.1

But when an agreement of this kind is made the basis of a fraudu
lent application for letters patent, there could be little doubt that in 
attacking the letters patent as fraudulent, all evidence is admissible 
to that end, which will throw any light upon how the letters patent 
were obtained, for the Quebec Code of Civil Procedure expressly pro
vides2 * that they may be declared null and be repealed by the Superior 
Court :—(1) when such letters patent were obtained by means of 
some fraudulent suggestion, or (2) where they have been granted by 
mistake or in ignorance of some material fact.

Two other points of importance were confirmed in this case. The 
first being that the defendant can move the Attorney-General to 
obtain a writ of scire facias for the purpose of defeating the plain
tiff’s action against him. Secondly, that the liquidator of an insolvent 
company is entitled to intervene in an action by a creditor against a 
shareholder of such company for unpaid calls.

25. Subscription before incorporation must be ratified to bind 
subscriber.—In an Ontario case,8 where the alleged contributory 
signed the stock book before the incorporation of the company, and 
the shares were allotted to him after the incorporation, and there was 
no proof of formal notice of allotment, though correspondence had 
passed between the alleged contributory and the secretary of the com
pany, in which the latter insisted that the former was a shareholder, 
it was held on appeal, confirming the decision of the Master in Ordin
ary, and following an earlier Ontario case,4 that subscription was of

1 M. L. R., 2 S. C., 201, sub. nom. Banque d’Hochelaga v. Garth.
1 Art. 1007.
* In re Rosedale Pressed Brick, etc., Co. ; Foster's case, 19 Can. L. T. 

(1899), 811.
4 Tilsonberg Mfg. Co. v. Goodrich, 8 O. R., 665.
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no avail unless there was a subsequent ratification, and in the absence 
of such the alleged contributory was not a shareholder by estoppel. 
Similar decisions have been rendered in Quebec.1

26. Subscription when amount required by the charter has not 
been paid or disposed of.—The statute or charter creating a company 
often prescribes that each subscriber to the capital stock shall, at the 
time of subscribing, pay to the corporation a fixed sum or a specified 
proportion of the subeciiption. These statutes vary somewhat in their 
provisions, some declaring the subscription to be void unless the per
centage is paid, others merely prescribing that it shall be paid. An 
examination of the cases shews that each case is decided upon the 
particular language of the governing statute. But unless the statute 
states precisely that where the percentage is not paid the subscription 
shall be invalid, the subscriber will generally be held liable as a con
tributory.2 *

Where the statute provides that “ no subscription to stock shall 
be legal or valid until ten per centum shall have been actually and 
bond fide paid thereon into one or more of the chartered banks of this 
province, to be designated by the directors, and not to be withdrawn 
therefrom except for the purposes of the company,” a subscriber who 
has paid nothing on his stock will not be held liable as a contributory.8 

Especially is this the case when such a statutory enactment is pro
ceeded by the provision that the persons named in the charter and 
those to be associated with them are only to become a body corporate 
after having complied with the requirements of the act as to the sub
scription of stock.4 * * *

But under the above statutory provisions it has been held that 
where the subscriber gave to the manager of the company a power of 
attorney to subscribe for him ten shares in the company, such power 
of attorney containing these words “ and I herewith enclose ten per 
cent, thereof, and ratify and confirm all that my said attorney may 
do by virtue thereof ; ” and where the ten per cent, was not, in fact,

1 Union Nav. Co. v. Coulllard, 21 L. C. J., 71; Q. B. 1877; Rascony v. Union
Nav. Co., 24 L. C. J., 133, Q. B. 1878; see also supra.

* Denison v. Leslie, 3 Ont. A. R., 536; In re Central Bank; Bain’s case;
Nasmith’s case, 8 Can. L. T., 389; East Gloucestershire Ry. Co. v. Bartholo
mew, L. R. 3 Ex., 15; Purdy’s case, 16 W. R., 660; McEwen v. West L. W.
Co., L. R. 6 Ch., 655 ; see Ante chapter on Subscription to shares—conditions
precedent.

8 Re Standard Fire Ins. Co., 12 Ont. A. R„ 486. 4 nut.
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enclosed, but the amount was placed to the credit of the subscriber 
in the books of the company, and a certificate of stock issued to him 
which he held for several years ; the company having failed, it was 
held, in proceedings to have the subscriber placed on the list of con
tributories, in which proceedings he gave evidence to the effect that 
the sum to his credit was for professional services to the company, he 
having been appointed a local solicitor, and there had been an arrange
ment that his stock was to be paid for by such services; that he was 
rightly placed on the list of contributories.1 Where a statute pro
vided that no subscription to stock shall be valid, unless ten per cent, 
shall have been paid thereon within five days after subscription, and 
an amending statute provided that all subscriptions of stock shall be 
valid on which ten per cent, shall have been actually and bond fide 
paid, it has been held that a person who subscribed before the amend
ing act, but who did not. within the five days following his subscrip
tion pay ten per cent, thereon would nevertheless be held liable as a 
shareholder upon payment afterwards of the ten per cent.2 *—See also 
on this point chapter on Shareholders.

27. Defence of insufficiency of subscribed capital—Acquiescence 
—Intervention of Attorney General.—It has already been pointed out8 

that a company is justified in starting business before the whole of the 
capital stock has been subscribed, unless otherwise provided by its 
charter.

Most of our Companies’ Acts require that one-lmlf of the pro
posed capital of a company to be incorporated thereunder must be 
subscribed for and ten per cent, paid up before the letters patent will 
be granted. Others do not require this as a condition precedent to 
the granting of the letters patent, but require that the petition to the 
Lieutenant-Governor must state the amount of stock taken by each 
applicant, and also the amount, if any, paid in upon the stock of each 
applicant.4 The object of this latter requirement is to enable the 
Government to form an opinion whether or not the amount of capital 
provided, and the amount proposed to be paid in before the charter* is 
granted, is adequate to the object and purpose of the incorporation,

1 Caeton’e case, 12 Can. S. C. R., 644.
* Port Dover & Lake Huron Ry. Co. v. Grey, 36 U. C. Q. B., 425.
* Chapter on Capital Stock.
4 See Manitoba Act, sec. 7 (a) R. 8. M., ch. 25, and B. C. Act, R. 8. B. C.,
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and sufficient to justify the Government in granting letters patent, to 
which, when granted, such extensive power is annexed by the Statute.1 
Under the act the letteite patent shall not be held void or voidable by 
any irregularity in respect of any matter preliminary to the issue of 
the letters patent, and these are conclusive evidence that all the 
requirements of the Act, including the payment of the ten per cent., 
have been fulfilled, and the company thereby becomes completely 
foitmed and constituted, with full powers of exercising all the func
tions of an incorporated company,2 * which includes the making and 
enforcement of calls on the capital subscribed. Under these circum
stances the defence of insufficiency of subscribed capital could not 
possibly avail the defendant, because the effect of letters patent so 
issued is the same as if a special act provided that it should be com
petent for the company to go into complete operation, to make calls 
and sue therefor, whenever such proportion of capital is subscribed 
as by the letters patent is recited as being subscribed before their 
issue.8

The foregoing is not applicable to cases under those acts, such 
as the old British Columbia Act of 1890, under which companies are 
incorporated by certificate of the registrar of companies without any 
requirements making known the amount of stock taken, and the 
amounts paid thereon.4 In such cases, where the articles of associa
tion do not require that a certain amount shall be subscribed before 
commencing business, it would be no answer to an action for calls by 
the liquidator, that only a small or even an insignificant amount of the 
shares have been taken up,5 for funds may be needed to enable the 
company to commence operations. A subscriber will be specially 
liable where he was one of the original incorporators or signers of the 
memorandum of association, or deed.6 * Even if the defence existed 
it would be considered as waived by the subscriber participating as a

* See Per QWynne, J., in Lake Superior Nav. Co. v. Morrison, 22 U. C.
C. P., at p. 223, and see sec. 6 Dom. Act, R. S. C., oh. 119. ,

* Secs. 24, 68, 78 Dom. Act, R. S. C.. eh. 111.
' See Per Gwynne, J., in Lake Superior Nav. Co. v. Morrison, 22 U. C.

C. P., at pp. 224, 226.
4 Under the present British Columbia Act, the memorandum of associa

tion of a company limited by shares, which is filed with the Registrar, must
show the number of shares taken by each subscriber, R.S.B.C., ch. 44, sec. 11.

• Ornamental Pyrographic Co. v. Brown, 2 H. & C„ 64 ; McDougall v. 
Jersey Hotel Co., 2 Hem. & M., 628; Lyon’s case, 35 Beav., 646.

• Watts ▼. Salter, 10 C. B., 477.
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shareholder and committee-man for several months,1 on acting as 
director.2 * The subscriber always has this course open to him if the 
directors are about to proceed with an entirely inadequate subscribed 
capital, he may apply to have his name removed from the subscription

The fact that the capital stock of a company has not been wholly 
subscribed is not a defence to an action by the company against a 
shareholder for calls on shares subscribed for by him.4 5

Where a Special Act, incorporating a company, enacts that the 
company shall not commence operations until a certain amount of its 
capital stock has been subscribed and a certain amount paid thereon, 
this would not prevent calls being made on stock subscribed for, nor 
prevent the board of provisional directors, created by the Act, from 
doing any acts for and in the name of the company, within their 
power, so long as such acts fall short of what may properly be termed 
“ commencing operations,” even although the amount of stock 
required by the Act has not been subscribed, nor the requisite amount 
thereof paid in, the power to issue shares and make calls being com
plete from the date of incorporation. The subscription and payment 
called for by the Act are not a condition precedent to the creation of 
a body corporate, but are merely a limitation upon the power of the 
company to commence operations until the prerequisite is complied 
\\ ith.*

If such a company should start business or commence operations 
without the required amount of capital being subscribed and paid in 
thereon, this might be a ground for forfeiture of the charter.6

But where the act of incorporation fixes a delay within which a 
certain amount of capital stock must be subscribed for and a certain 
percentage thereof deposited before a meeting of shareholders could be 
called to elect directors or to otherwise proceed with the organization

1 Sharpley v. Louth & E. C. Ry. Co., L. R., 2 Ch. Div., 663.
* Hagar v. Cleveland, 36 Md., 476; and see Lake Superior Nav. Co. v. 

Morrison. 22 U. C. C. P., p. 217.
1 Elder v. New Zealand Land Co., 30 L.T., 285; and see Brown v. Dominion 

Salvage Co., Q. B. 1891, 24 R. L,. 557; Cass v. Ottawa Agricultural Ins. Col, 
22 Grant's Chy., 612; Howland v. McNab, 8 Grant’s Ch., 47.

4 Rasroney Woollen, etc., Co. v. Desmarals, Ct. of Rev. 1886, M. L. R. 2 
S. C., 881.

5 N. Sydney Mining, etc., Co. v. Greener, 1898, 31 N. S. R„ 41, 60, 61.
• Dom. Wrecking & Salvage Co v. Atty-Gen. of Can., 21 Can. S. C. R.. 

72, 84, 86.
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of the company, this is a condition precedent to the organization, and 
if the delay expires without such subscription and deposit having been 
accomplished, the powers of the provisional directors lapse, the cor
poration becomes effete ;l and a subscriber for shares in such a com
pany, on being sued for the amount of his subscriptions, could plead 
this as a defence ;2 and especially if he had lost no time in repudiating 
tli© acts of the directors in proceeding to commence business.8 See 
also remarks and decisions at p. 232.

He could also at least, in the Province of Quebec, secure the 
intervention of the Attorney-General to have the charter declared for
feited, and avail himself of the forfeiture as a defence to the action.4

28. Forfeiture of charter as a defence against company creditors.
—To what extent the forfeiture would avail a shareholder as a valid 
defence against the creditors of the company, appears to some extent 
in the dicta of the judges in the Supreme Court case of Dominion 
Salvage Co. v. The Atty-General.8 Gwynne, J., vigorously dissented 
from the majority of the court on the ground that a winding-up order 
having been granted, to subsequently declare the forfeiture of the 
charter, on the ground that it had lapsed, would do infinite mischief 
and injustice to parties who (during the two years that the company 
did de facto carry on the operations for which they were incorporated), 
became creditors of the company in the bond fide belief that they had 
de jure the existence which de facto they appeared to have. In 
his opinion all parties interested should be remitted to the proceed
ings in liquidation instituted under the Winding-up Act where the 
rights of all parties having a just claim to exemption from liability 
to contribute to the payment of the debts of the company can be pro
tected.6 The majority of the court through Taschereau, J., held 
otherwise, and cited Banque d’Hochelaga v. Murray7 to the effect that 
though the company whose charter was impeached was in liquidation 
under a winding-up order anterior to the Attorney-General’s informa
tion, yet the Privy Council granted its conclusions. In the United

1 Ibid', Brown v. Dom. Salvage, etc., Co., Q. B. 1891, 20 R. L„ 657.
* Brown v. Dom. Salvage, etc., Co., supra ; Dom. Wrecking, etc., Co. v. 

Atty-Qen. of Can., supra.
• Ibid.
* Banque d’Hocshelaga v. Murray, P. C. 1890, 13 L. N., 267 ; and see 

Dominion Salvage & Wrecking Co. v. Atty-General of Canada, 21 Can. S. C. 
R., 72; Atty-Gen. v. Bergen, 29 N. S. R., 135.

• Supra. * * Ibid, at p. 98. 1 15 App. Cas., 414.
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States it seems to be undoubted that where a corporation has been 
ousted by a judgment in quo warranto proceedings, this does not affect 
the right of its creditors nor the liability of its stockholders, in respect 
of its debts contracted prior to the judgment of ouster, though it may 
lead to a different procedure to enforce that liability.1

29. Defence of non-subscription as required by charter at common 
law.—In regard to companies incorporated by special Act of Parlia
ment, it would appear that outside of the Province of Quebec, the 
common law would be applicable to their dissolution.2 * At common 
lawr, an Act of Parliament incorporating a company cannot be declared 
forfeited, annulled, set aside or repealed except by the same Parlia
ment which passed it.8 Under these circumstances it would appear 
not to be a good plea for a defendant subscriber to set up that the 
required capital had not been subscribed nor the business commenced 
within the delay required by the act of incorporation.4 *

30. Extinguishment of franchise by non-user or abuse—Special 
provision as to railway companies—Creditors’ rights—Ordinarily a 
franchise is not extinguished by reason of non-user or abuse; but such 
non-user or abuse will enable the parliament granting the franchise 
to either declare it forfeited or to pass a new act recognizing the con
tinued existence of the corporation.6 * Under the Dominion Com
panies’ Act relating to companies incorporated by letters patent, the 
charter of the company becomes forfeited by non-user during three 
consecutive years, or if the company does not go into actual operation 
within three years after it is granted.6 The Courts in England have 
occasionally suspended their judgment in cases where parties are sued 
under an Act of Parliament, when they saw reason to apprehend that 
the judgment which they would be bound to pronounce, might occa
sion extensive hardship or inconvenience, which the Legislature would

1 Thompson Corporations, sec. 3686, citing Rowland’s v. Meader Furni
ture Co., 38 Ohio St., 269.

1 See arguments of counsel in Dominion Salvage & Wrecking Co. v. The 
Atty-General of Canada, 21 Can. S. C. R., 72.

• Ibid-, see Lindley Comp. (6th Edit.), p. 609 ; Canada Car & Manufac
turing Co. v. Harris, 24 U. C. C. P., 380.

4 Port Dover & Lake Huron Ry. Co. v. Gray, 36 U. C. Q. B., 426.
• Toronto & Lake Huron Ry. Co. v. Crookshank, 4 U. C. Q. B., 309; Matter

of New York Elevated Ry. Co., 70 N. Y., 337, 338; Marmora Foundry Co. v.
Murney, 1 U. O. C. P., 29.

• R. 8. CL, ch. 11», sec. 83.

2
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most probably interpose to prevent, if an opportunity were afforded 
to them for that purpose.1

Our railway acts invariably provide that if the construction of 
the railway is not commenced and a certain amount of the capital 
stock is not expended thereon within a certain time after the passing 
of the Act authorizing the construction of the railway ; or if the rail
way is not finished and put in operation in so many years from the 
passing of such Act, then the powers granted by these Acts shall cease 
and be null and void as respects so much of the railway as then remains 
uncompleted.2 It has been held that the cessation of a railway com
pany by non-performance of the conditions of its charter within the 
time specified, does not extinguish its liability or that of its stock
holders to pay the debts contracted during its existence.3 Whatever 
may be that state of disorganization into which a company has fallen, 
the creditors are entitled to exercise their rights against it and the 
shareholders.4 * And where an Act of the Legislature has become for
feited by a non-fulfilment of some of its conditions, the Legislature 
may waive the forfeiture, and by special enactment continue the 
existence of the Act.6

31. Defence of “ ultra vires ” issue of stock by company— 
Estoppel.—The Supreme Court case of Page v. Austin0 has decided 
that the subscriber to shares in a company, the issue of which was 
wholly ultra vires of the company, as, for instance, where tue capital 
stock is increased by the issue of new shares before the statutory con
dition precedent has been complied with, is not liable thereon to an 
execution creditor proceeding by way of scire facias against him; and 
he is not estopped by the mere fact of having received transfers of 
certificates of stock from questioning the legality of the issue of such 
stock. This decision was followed by the Ontario Court of Appeal

1 Toronto & Lake Huron Ry. Co. v. Crookshank, 4 U. C. Q. B., at p. 313,
per Robinson ,C.J.

3 Dom. Ry. Act, 1888, sec. 89; R. 8. O., ch. 207, sec. 44 (5); R. S. Q., art. 
6176 (3); R. 8. M., ch. 130, sec. 124; N. B. 1891, ch. 18, sec. 35 (6); R. 8. N. 8., 
ch. 63, sec. 27 (6).

• Ray v. Blair, 12 U. C .C. P., 267.
4 Hughes v. Cie de Villas de Cap Gibraltar, C. R. 1889, 34 L. C. J., 24, 

confirming 8. C. 1889, M. L. R., 5 8. C„ 129; Port Dover & Lake Huron Ry. 
Co. v. Grey, 36 U. C. Q. B., 426.

4 Toronto & Lake Huron Railroad Co. v. Crookshank, 4 U. C. Q. B., 309.
4 10 Can. S. C. R., 132.

16
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in He Ontario Express and Transportation Co.,* 1 * * * * * * and was held to apply 
to the winding-up proceedings where it was sought to make the sub
scriber a contributory.

Hagarty, C.J.O., remarked in this case at p. 654 that the court 
was bound by Page v. Austin (supra), and continued, “ I have always 
entertained the strongest opinion that where the rights and claims of 
creditors are involved, no person taking shares can be heard seeking 
to escape liability on account of irregularities in the issue of the stock, 
or the neglect of some prescribed formalities, so long as the issue or 
creation of the stock was substantially lawful and authorized by 
charter.”

32. Defence of irregularity in by-law on which calls are based.
—The Supreme Court, however, in the case of Knight v. Whitfield,8 
which was decided on the ground that no regular call had been made, 
nevertheless expressed the opinion (per Fournier and Henry, Judges) 
that an irregularity in the by-law, upon which an application for sup
plementary letters patent was based, would be sufficient to relieve the 
shareholders from liability for calls made under that by-law. It did 
not appear from the books of the company that the by-law had been 
approved by two-thirds of the shareholders at the general meeting 
called to ratify the same. The opinion of the Court would seem to 
be that any shareholder might plead this irregularity when sued by 
the liquidator of the company for calls on shares upon the ‘new! stock.

33. Purchase of shares at a discount in good faith and without 
notice—Estoppel—Directors’ liability for such issue—Remedy—
Where shares are acquired in good faith as fully paid up, without any 
notice from the transferor that they are not so, the holder will not be 
liable to the creditors of the company for the amount unpaid,8 and

1 21 Ont. A ,R., 646, and see Knight v. Whitfield, Supreme Ct., 1885, Caa- 
sel's Dig., 2nd Edit., p. 187.

1 1885, Cassel's Digest, 2nd Edit., p. 187.
1 Certain shares In a company incorporated by letters patent, issued under

27 & 28 Vic., ch. 23, were alloted, by a resolution passed at a special general
meeting of the shareholders, to themselves, In proportion to the number of 
shares held by them at that time, at 40 per cent, discount, deducted from
their nominal value, and scrip Issued for them as fully paid up. G., under
this arrangement, was alloted nine shares, which were subsequently assigned
to the appellant for value as fully paid up. Appellant enquired of the Secre
tary of the company, who also Informed him that they were fully paid-up
shares, and he accepted them in good faith as such, and about a ylear after-
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certainly he cannot be compelled to contribute the difference at the 
instance of another shareholder.* 1 * And the representation in the 
certificate that the shares are fully paid up will be a good plea to an 
action by the company, even when the shares are still held by the 
original allottee, though it may not be held conclusive evidence of 
the statement.3

Where, however, shares have been illegally issued below par, the 
holder of these shares, who acquired them with knowledge of the 
facts, is not thereby relieved from liability for calls for the unpaid 
balances of their par value;8 and he might be called upon to contri
bute a sufficient amount to adjust the rights of all the company’s 
contributories inter se.4 *

If the shares are taken in the couree of business for valuable con
sideration, the burden of proof lies upon the person who asserts that 
he who took the shares had notice that they were not actually paid 
up.6 * But under the English Companies’ Act of 1898 it has been 
held that relief may be refused the purchaser of such shares when 
placed on the list of contributories on the ground of matter of preju
dice, although it does not amount to bad faith or gross negligence or, 
illegal conduct on the part of the applicant for relief.8 The directors 
"who issue such shares are guilty of a breach of trust, and the share
holder who takes them with notice of the real facts is a participator in 
such breach of trust, and may be made jointly liable with the directors

wards became a director in the company. The shares appeared as fully 
paid up on the certificates of transfer, whilst on each counterfoil in the share 
book the amount mentioned was “ Shares, two, at $300=|600.”

Held,—reversing the Judgment of the Court of Appeal for Ontario (1 Ont. 
A. R., 1), that a person purchasing shares in good faith, without notice, from 
an original shareholder under 27 & 28 Vic., oh. 23, as shares fully paid up, is 
not liable to an execution creditor of the company whose execution has been 
returned nulla bona, tor the amount unpaid upon the shares (The Chief Jus
tice and Ritchie, J., dissenting), McCraken v. McIntyre, 1 Can. S. C. R., 479 
(1877); Blumenthal v. Ford [1897], A. C., 156; N. W. Electric Co. v. Walsh 
(1898), 29 Can. S. C. R., at pp. 50 & 51. And see in re The Building Estates 
Brickfields Company, Parbury’a case, 65 L. J. R. (N. S.), 104.

1 Fraser River Mining, etc., Co. v. Crockett, 5 B. C. L. R., 82.
* North-West Electric Co. v. Walsh (1898), 29 Can. S. C. R„ at p. 60.
• Ibid, at pp. 43, 44, 60, 61.
* Wei ton v. Saffery [1897], A. C. .299; N. W. Electrict Co. v. Walsh, gupra.
• Burklnshaw v. Nicholls, 3 App. Cas., 1004. ,
1 In re Roxburghe Press, Spiers & Bevans’ Case [1899], W. N., 1 (1) ;

[1899], 1 Ch., 210.
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therefor.1 The remedy is the usual equitable remedy in such cases, 
of a decree for the restoration of the shares illegally alienated, or of 
their value in the event of their having passed into the hands of fa 
bond fide purchaser without notice.2 This remedy can be enforced 
by a suit in the name of the company and, in the case of a winding-up 
under the English Companies’ Act, by the official liquidator suing in 
the name of the company. It cannot, however, be made available 
by a judgment creditor against a holder of shares improperly issued 
as paid up by treating such shares as unpaid and making the holder 
thereof liable thereon under sec. 55 of the Dominion Companies’ 
Act.3

34. Liability of holder of shares, issued as paid up for promotion 
services.—Under the old Ontario Joint Stock Companies’ Act,4 it has 
been held that where a person joins in the petition of incorporation,

1 Per Strong, J., in Page v. Austin, 10 Can. 8. C. R., at p. 149.
N., a director and shareholder of a railway company, agreed to lend the 

company $100,000, taking among other securities for the loan 168 shares held 
by B., which were to be paid up. B. owned 188 shares on which he had paid 
an amount equal to 40 per cent, of their value, but being unable to pay the 
balance the directors of the company agreed to treat the sum paid as pay
ment in full for 75 of the 188 shares, and B. consented to transfer that num
ber to N. as fully paid up. N. agreed to this and B. signed a transfer which 
was entered in the books of the company. There was no formal resolution 
by the board of directors authorizing the appropriation of the money paid 
by B.

A judgment creditor of the railway company whose writ of execution 
had been returned nulla bona brought an action against N. for payment of his 
debt, claiming that only 40 per cent, had been paid on the 75 shares and that 
the remaining 60 per cent, was still due the company thereon. A Judgment 
in favor of N. was affirmed by the Divisional Court (20 O. R., 86), but reversed 
by the Court of Appeal (18 Ont. A. R., 658), on the ground that the appro
priation by the directors of the money paid by B. was invalid for want of ta 
formal resolution authorizing it.

Held, reversing the judgment of the Court of Appeal, Gwynne, J„ dis 
senting, that the company having got the benefit of the loan by N., were 
estopped from disputing the application of the money paid by B. in such a 
way as to constitute N. the holder of the 75 shares upon the security of which 
the loan was made and creditors, not having been prejudiced, are bound in 
the same way; and the transaction being binding between B. and the com
pany, and not objectionable as regards creditors, N. could accept the 75 shares 
in lieu of the 168 he was entitled to. Neelon v. Town of Thorold, Supreme 
Court 1893. 22 Can. 8. C. R., 390.

* Carling’s case, 1 Ch. Div., 115.
• Per Strong, J„ in Page v. Austin, 10 Can. 8. C. R., at p. 150.
4 R. 8. O. 1887, ch. 167, now repealed and replaced by R. 8. O. 1897, ch. 191.
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"wherein he appears as having taken a certain number of shares, but 
there is no statement therein as to whether the amount paid on the 
shares is in cash or transfer of property, or how otherwise, such person 
should be held liable upon the winding-up of the company at least 
for the number of shares voted to him by resolution of the directors, 
and probably for the full number of shares mentioned in the petition, 
and this although the shares were issued as paid up in pursuance of a 
resolution of the directors, confirmed subsequently to incorporation, 
whereby such person was to be paid for services, rendered in connec
tion with the formation of the company, in paid-up stock.1

It was argued in this case that there was no section in the old 
Ontario Act corresponding to sec. 27 of the Dominion Companies’ 
Act or sec. 25 of the English Act of 1867. These sections require 
payment of the whole amount of the shares in cash. It would appear 
that anything which amounts to what would be in law sufficient evi
dence to support a plea of payment would bo a payment in cash within 
the meaning of these sections;2 as it is a rule of law that in every 
case where a transaction resolves itself into paying money by A to 
B, and then handing it back again by B to A, if the parties meet 
together and agree to set one demand against the other, they need 
not go through the form and ceremony of handing the money back-

1 Rc Colllngwood Dry Dock Ship Building & Foundry Co., Weddell’s 
case, 20 O. R., 107. The principal sections of the old Ontario Act cited by 
the Court In support of Its judgment in this case were Sub-sec. 2 of sec. 
7 :—“ The petition must state the facts required to be set forth in the notice 
(required to be published In the Gazette of the intention to apply for letters 
patent), and must further state the amount of stock taken by each applicant 
and also the amount, if any, paid in on the stock of each applicant. (Appli
cant declared in his petition, on which the letters patent were issued, that he 
had taken 200 shares of the capital stock.) Sub-sec. 3: “The petition must also 
state whether the amount is paid in cash, or by transfer of property, or how 
otherwise.” Sub-sec. 4 In case the petition is not signed by all the share
holders, whose names are proposed to be inserted in the letters patent, it 
shall be accompanied by a memorandum of association signed by all the 
persons whose names are to be so inserted, or by their attorneys, lawfully 
authorized in writing, and such memorandum shall contain the particulars 
required by the next preceding section.” Sec. 43:—No by-law for the allot
ment or sale of stock at any greater discount or at any less premium than 
what has been previously authorized at a general meeting . . . shall be 
valid or acted upon until the same has been confirmed at a general meeting.

* Spargo's Case, L. R., 8 Ch„ per Mellish, L. J., at p. 411, and James, L.J., 
at p. 412.
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wards and forwards;1 so if a sum of money were actually due and 
owing by the company to a person for promotion or other services 
rendered by the latter, and payment of which sum could be enforced 
by an action at law, it would seem to be legal for the company to 
allot and for the promotor to take fully paid-up shares to the extent 
of the amount owing him by the company, or in other words, to set
off the company’s indebtedness against the amount payable upon the 
shares. But if his claim for such services were not so owing him by 
the company, he could not take the shares without incurring liability 
to pay their nominal value unless under a written contract duly filed 
with the Secretary of State as required by section 27 of the Dominion 
Companies’ Act.

35. Prospectus as proof of agreement by directors to take shares.
—But where the prospectus of a company, approved and issued by 
the directors after the registration of the company, and inviting sub
scriptions for the preference shares and debenture capital, stated that 
the directors would take all the ordinary shares which were not taken 
by the vendors to the company. The vendors (who were two of the 
directors) and others took all the ordinary shares except 367. No 
ordinary shares were ever allotted to any of the other directors, and 
none of these directors was ever placed on the register of shareholders 
in respect of any ordinary shares. In the winding-up of the com
pany, there being no evidence, except the prospectus, of any agree
ment between the company and one of the non-vendor directors that 
he should take any ordinary shares; it was held that the prospectus 
was not satisfactory proof of an agreement binding the company to 
allot and the director to accept such shares, and that he was not liable 
in respect of any ordinary shares, either on the ground of agreement 
or on the ground of estoppel.2 * * *

36. Compromise—Release of shareholder by company.—It has
already been shown that in the case of a bond fide compromise between 
the corporation and the shareholder of a disputed claim, the share
holder will be released from all liability.8 But a company cannot 
release a shareholder from his obligation to pay to the prejudice of its

1 Ibid, per Melllsh, L. J., at p. 414. See also Chapter V.—Capital

stock, Issue < f shares at a discount, supra, p. 69.
» In re Moore Bros, ft Co., C. A. [1899], W. N. 18 (6); [1899], 1 Ch.. 627,

reversing decision of Wright, J. [1898], W. N., 71.
• Supra, p. 106.
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creditors, except by fair and honest dealing and for a valuable con
sideration.1 In Quebec where a joint stock company sold off its whole 
stock and effects, and by resolution discharged its shareholders of the 
payment of the ten per cent, still due on its stock, it was held, that on 
an attachment against a shareholder then in arrears, he might be con
demned to pay the balance so due on his stock to a judgment creditor 
of the company.2 * lie would also be placed on the list of contribu
tories on the winding up of the company.8 It has been decided under 
the English Companies’ Act that after a winding-up order has been 
made against a company, an alleged contributory can tile his contract 
with the company that the shares he subscribed for should be con
sidered as fully paid up.4

37. Defence of conditional subscription and non-compliance with 
condition by company.—The question whether a shareholder can 
escape liability to the creditors of a company on the ground that it has 
not complied with the conditions of the subscription to its shares, 
depends upon whether both parties have assented to the agreement, 
whether the parties representing the company could bind it, whether 
the condition is precedent or subsequent, and whether it has been 
waived.5 Apart from the difficulty of admitting parol testimony to 
prove a subscription to stock to be conditional, where the subscription 
is unconditional on its face, there are other reasons why a condition, 
in order to be valid, should be expressed in the subscription and not 
by a secret qualification. Where the subscription appears on its face 
to be conditional, no person could complain that he was induced to 
contract with the company upon the faith of the defendant’s sub
scription being unconditional. But if a secret condition were to be 
read into the subscription it would constitute a fraud upon such 
person.6 *

As an example of a subscription upon a condition precedent to 
the subscriber becoming a shareholder, may be cited the case of sub-

1 Sawyer v. Hoag. 17 Wall (U. S.), 610 ; Common v. McArthur, 29 Can. 
S. C. R., 239; xupra, p. 106.

1 Dancase v. Richards, Q. B. Quebec, 5 Sept., 1876, Ramsay’s Appeal 
cases, p. 166.

• Common v. McArthur, 29 Can. S. C. R., 239.
4 In re May’s Metal, etc., Syndicate [1898], W. N., 159.
• See Llndley Comp., pp. 17, 778.
• Port Dover & Lake Huron Ry. Co. v. Grey, 36 U. C. Q. B„ at pp. 437,

438; National Ins. Co. v. Hatton, Q. B. 1879, 24 L C.. J„ 26.
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^cription to shares in a railway company on condition that the road 
be located in a certain direction.1 Until the fulfilment of the condi
tion imposed no action at law would lie in favor of the railway com
pany as against the subscriber.2 * If the road is located so near to the 
place indicated in the agreement as to substantially fulfil the condi
tion, before the offer is withdrawn, the subscriber will become bound 
as a member of the company and vested with all the rights and obliga
tions attaching to that position.8

An Act incorporating a railway company provided that its 
capital stock should, be applied first to the payment of necessary 
expenses and disbursements (whether incurred before or after the 
passing of the Act) in connection with the organization, making of 
plans, etc. ; and that all the remainder of such money should be 
applied to working, equipping and maintaining the road and its 
branches and the purposes of its charter; and one F. subscribed for 
shares by a writing stating that they were for the special purpose of 
constructing a certain branch of the company’s line, and, that he 
agreed to pay the par value thereof in such manner and time as called 
for under the terms of the charter, the first call of 10 per cent, to be 
paid on allotment. Judgment having been obtained against the 
company by a creditor, the latter asked leave to issue execution against 
F. for the amount of his shares. Held, granting leave to execute, 
that if F.’s subscription was legal, which the Court questioned, it was 
one with a condition subsequent, which meant, at most, a collateral 
contract with the company, and could not be held to affect his position 
in the company as a shareholder, as between himself and creditors.4

38. Defence of private agreement with him who solicited the sub
scription—Parole evidence of prior agreement with company.—A com
pany will not be bound by a private agreement between a subscriber 
and those who solicited him to become a shareholder that he would 
pay for his stock in supplies to the company ;5 * nor when the agreement 
is to pay for stock in service ;® nor when the agreement is made with

1 Stanstead, Shefford & Chambly Ry. Co. v. Brigham, 17 L. C. R., 54; 
Morawetz Corp., vol. 1, sec. 79.

» Rogers v. Laurin, Q. B. 1863, 13 L. C. J., 175.
* Stanstead, Shefford & Chambly Ry. Co. v. Brigham, S. C. 1866, 17 L. C. 

R., 64; Connecticut & Passumpslc Ry. Co. v. Comstock, 1 R. L., 589 (Q.B. 1870).
4 Hamilton v. The Stewlacke, etc., Co. & Fraser, 1897, 30 N. S. R., 166, 170.
8 Chrlstln v. Union Nav. Co.; Ramsay’s Digest, 391 (Q. B. 1882).
• Nat. Ins. Co. v. Hatton. 24 L. C. J., 26 (Q. B. 1879), 2 L. N.. 238.
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a provisional director of a railway company, a chief promoter of the 
company, on condition that the subscriber shall receive the contract 
for building the road.1

A subscription for shares in a company is generally a contract 
in writing, and therefore might not be proveable by parol evidence, 
unless the writing has been lost or destroyed or cannot be produced 
and until the absence of the original is accounted for. Nor can the 
terms of the contract entered into by a subscriber be varied by parole 
evidence of a special agreement or condition made prior to or con
temporaneous with the subscription, unless it is intended to show fraud 
or mistake.2 This is also the law of Quebec,3 and in that Province 
this rule would also obtain even where there is a commencement of 
proof in writing.4

39. Illegal acts by directors or irregularity in their appointment 
no defence.—Illegal acts on the part of the directors of a company 
cannot be set up in defence to an action for calls by liquidators or 
assignees representing the creditors of the company.® Directors arc 
in effect the agents or trustees of the shareholders, and the latter could 
not plead by way of defence the laches of their agent with which' the 
plaintiff is in no way connected. The irregularities in the nomination 
or appointment of the directors of a railway company, incorporated 
under a special charter, or in the time of holding its first meeting, 
will not discharge the liability of the shareholders towards execution 
creditors.® The special charter creates a corporation absolutely, and 
whatever irregularity exists first in the election of directors cannot

1 Wilson v. Qinty, 3 Ont. A. R., 124; and see Jones v. Montreal Cotton 
Co.. Q. B. 1878, 24 L. C. J.. 108; 1 L. N„ 460.

* Morawetz Corporations, sec. 77, and numerous cases there cited; Chris
topher v. Noxon, 4 O. R., at p. 679; Coté v. Stadacona Fire Ins. Co., 6 Can.
S. C. R., 193; Redfleld Rlys, sec. 48 (3); No. Sydney Mining, etc., Co. v.
Greener, 1898, 31 N. S. R., 41.

* Wilson v. Société de Construction de Boulanges, S. C. 1880, 3 L. N., 79;
National Ins. Co. v. Chevrier, S. C. 1878, 1 L. N., 591; Dick v. Canada Jute 
Co., 1886, S. C., 30 L. C. J., at p. 185; Banque d’Hochelaga v. Garth, S. C. 1886, 
M. L. R., 2 S. C., 201; Jones v. Montreal Cotton Co., Q. B. 1878, 24 L. C. J.'
at p. 110; Cie de Nav. Union v. Christin, S. C. 1878, 2 L. N., 27, confirmed in
Q. B. 1880, 3 L. N., 59; Connecticut & Pasumpsic Ry. v. Comstock, 1 R. L„ 
689 (Q. B.)

4 Bury v. Murray, 24 Can. S. C. R., 77.
1 Ross v. Can. Agricultural Insur. Co., 5 L. N., 23; Common v. McArthur, 

29 Can. S. C. R., 239, 245.
* R.vland v. Ostell, S. C., 1868, 2 L. C. J., 274.
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be tried in an action to recover the unpaid portion of a subscriber’s 
shares; it is the latter’s business to test the validity of the election, at' 
the time by mandamus.1

40. Non-allotment may not be a defence on an action for calls.—
It has been held by the Quebec Court of Review that an allotment of 
stock is not necessaiy before instituting an action for calls against a 
shareholder who has subscribed for a specific number of shares.2 *

41. Call not necessary to let in right of company creditor—Contra 
with regard to assignee.—Whilst a company cannot usually maintain 
an action against a shareholder without first making a call and giving 
him notice thereof, yet, when the company becomes insolvent, it is 
not necessary, to let in the right of an execution creditor to proceed 
against a shareholder, or against his estate, that the call should have 
been made.8 But where assignees or receivers are appointed to wind 
up a company under the provisions of an insolvent act, it would 
appear that a call must be made in the usual manner by the assignee 
or receiver before suit can be brought for the unpaid portion of a 
share.4 * In winding-up proceedings under the Winding-up Act6 calls 
are made by the court.

42. Application for relief after commencement of winding-up 
proceedings.—It has already been shewn that while as against the 
company the shareholder may be entitled to relief, if he comes in 
reasonable time, and under proper circumstances to apply) for it;'[yet 
if the company be wound up whether voluntarily6 or by or under the 
supervision of the Court,7 or if it stop payment, and its directors issue 
notices convening a meeting to pass resolutions for voluntary liquida
tion8 and the contest thus becomes one between the shareholders and 
the creditors of the company, or between the shareholder and his co-

• Cockbum v. Tuttle. 8. C. 1868, 2 L. C. J., 285.
• Rascony Woollen, etc., Co. v. Desmarais (1886), M. L. R., 2 8. C„ 381.
1 Cockburn v. Starne», 8. C. 1857, 2 L. C. J„ 114; Smith v. Lynn, 3 U. C. B. 

& A., at p. 208.
4 Knight v. Whitfield, Supreme Ct., 16 Nov., 1885, Cassera Digest, 2nd 

Edit., p. 187.
• R. 8. C.. oh. 128, sec. 49.
• Stone v. City & County Bank, 3 C. P. Div., 282.
T Oakes v. Turquand, L. R., 2 H. L., 325, 367.
• Muir v. Glasgow Bank, 4 App. Cas., 337.
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contributories as distinguished from the corporation,1 this equity will 
be lost.2 * And in England an application by a shareholder to be 
relieved from liability on his shares on the ground of misre présenta- 
tion in an action or proceeding commenced after the presentation of a 
winding-up petition, but before the order for winding-up on that peti
tion is made, has been refused.8

A winding-up order does not cause the company to cease to exist 
as a corporate body. It is only when the affairs of the company are 
wound up that it ceases to exist.4 * But the winding-up order entirely 
alters the position of the parties.6 The proceedings against the share
holder under a winding up order is by one who represents creditors 
as well as the company, and who consequently stands in a higher 
right than a mere representative of the company.

43. Defence of secret representations of agent procuring the sub
scription.—Outside the question (of fraud, secret representations of 
the agent or promoter procuring the subscription are not admissibly 
to vary its terme, where it is taken in writing, and consequently form 
no defence by the shareholder to an action against creditors.0 But 
8f by such representations he subscribes for shares in' a company 
under the belief that he is taking shares in an entirely different one 
of a somewhat similar name, no contract at all has been entered into 
and the subscriber will be entitled to have his name removed from the 
list of contributories although he may have taken no step before the 
winding-up commenced to have it declared that he was under no 
liability.7

44. Transfer and forfeiture as defences—Proof by creditor— 
Proof of transfer.—The question of the transfer of shares is considered 
in another chapter. But in dealing with the liability of shareholders 
toward créditons of the company some distinctions may be more 
clearly defined. In the Dominion Companies’ Act it is declared8

1 Burgess case, 15 Ch. Dlv., 507. J Buckley Comp., 6th Ed., 115.
* In re Gen. Railway Syndicate, Whlteley’s case 11899], W. N., 34; [1899],

1 Ch., 770; Kent v. Freehold, etc., Co. (1868), L. R. 3 Ch., 493.
4 See. 15 (2) R. 8. C., ch. 129.
■ See Common v. McArthur, 29 S. C. R., at p. 242.
• National Ins. Co. v. Chevrier, 8. C. 1878, 1 L. N., 591 ; supra, p. 248 ; 

Payson v. Withers, 5 Biss (U. S.), 269.
T Balllie's Case [1898], 1 Ch., 110; Cundy v. Lindsay (1878), 3 App. Cas., 

459.
' Sec. 41, R. 8 .C., ch. 119.
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that notwithstanding shares are declared forfeited for non-payment 
of calls, the holder of such shares at the time of forfeiture shall con
tinue liable to the then creditors of the company for the full amount 
unpaid on such shares at the time of forfeiture, less any sums which 
are subsequently received by the company in respeot thereof.

This clause, with the exception of the last part, appears in the 
British Columbia Act,1 but does not appear in the Companies’ Clauses 
Act nor in other Provincial Acts. The clause would appear to lend, 
some weight to the view that anyone retiring from the position of 
shareholder, whether by forfeiture or transfer, would still retain his 
liability to those creditors who contracted with the company, perhaps 
on the strength of the name of such shareholder. This would appear 
to be the general rule in the States, and is thus stated by Judge 
Thompson in his work on Corporations2 * : “ Roundly stating the gov
erning principle, it is that if the stockholder had made an out-and-out 
bond fide transfer of his shares, prior to the time ivhen the corporation 
contracted the particular debt, he is not liable to the creditor.” It 
has also been thus held in the Province of Quebec,8 but the contrary 
view is taken in England, where it is held that the liability exists only 
in regard to those who are shareholders at the time of the sheriff’s 
return of nulla bona.4 *

Such a claim, if applicable, would necessarily apply only to the 
case of an execution creditor who is suing the shareholder on an exe
cution against the company returned nulla bona. For when the com
pany is being wound up, it is no longer a question of a particular debt, 
but the general indebtedness of the company, and, in that case the 
transferor of shares, whose transfer has been accepted and duly 
entered in the books of the company, would appear to be relieved of 
all liability thereon. That this view should obtain both in the case 
of an execution creditor as well as in a winding-up would appear to 
be rendered clear by the Dominion Companies’ Act,8 which provides

1 R. S. B. C., ch. 44, First Schedule, Table A, sec. 21; see also sec. 60 
of Act

• Sec. 3721; and see Tucker v. Oilman, 121 N. Y., 189 (N. Y. Ct. of App., 
1890).

• Cockburn v. Beaudry, S. C. 1858, 2 L. C. J., 283.
The fact that the plaintiff’s debt accrued and was due whilst such shares 

stood in defendant's name, will entitle plaintiff to recover, even though it 
were proved that the defendant had transferred his shares (ibid).

4 Nixon v. Brownlow, 3 H. & N., 686.
• R. 8. C., ch. 119, sec. 49.
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that if the directors of a company allow a transfer of shares not fully 
paid, to be made “ to a person who is apparently of not sufficient 
means to fully pay up such shares, the directors shall be jointly and 
severally liable to the creditors of the company in the same manner 
and to the same extent as the transferring shareholder, hut for such 
transfer, would have been.” If the transferee were to all appearances 
as good as the transferor the creditors in general would have no sound 
reason to complain. Ttife intention of the Act would appear to place 
upon the directors the burden and the risk of allowing doubtful 
transfers.

The burden of proof would apparently be on the creditor who 
alleged that he contracted with the company on the strength of cer
tain names appearing on the stock book, for a person about to become 
a creditor is not entitled to inspect the books of the company; it is 
only those who are already shareholders or creditors who arc entitled 
to that privilege.* 1

In a Quebec case it was held that verbal testimony of the secre
tary of a company to the effect that it appeared by the books of the 
company that the shares originally standing in the name of defendant 
had been transferred before the institution of plaintiff’s action, who 
sues as a creditor of the company to recover the amount unpaid on 
such shares, is insufficient to establish the fact of such transfer.2 It 
was there said that “ such evidence might do as between the company 
and the defendant, but the transfer of stock cannot be proved in this 
way as between the plaintiff, who is a stranger to the company and its 
books, and the defendant.” It would appear from counsel’s argu
ment in this case to be incumbent on the defendant to produce one or 
other of the duplicate transfers and prove their absolute execution.

Private writings in the Province of Quebec have no date against 
third persons but from the time of their registration, or from the death 
of one of the subscribing parties or witnesses, or from the dav that the 
substance of the writing has been set forth in an authentic instru
ment—the date may nevertheless be established against third persons 
bv legal proof.3 This, however, does not apply to writings of a com
mercial nature. Such writings are presumed to have been made on 
the day they bear date, in the absence of proof to the contrary.4

1 Sec. 44 R. S. C., ch. 119 (Dom. Comp. Act).
* Cockburn v. Beaudry. S. C. 1858, 2 L. C. J., 283; see articles 1225, 1226, 

C. Code Que.
1 Art 1225 C. Code Que. 4 Art. 1226 C. Code Que.
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Whether the entries in a company’s books are commercial writings 
would seem to depend upon whether the company is a commercial 
one or not. For instance, it has been held that a subscription to 
shares in a railway company is not a commercial matter,1 but that in 
the case of a trading company the subscription is a commercial mat
ter.2 But all the Companies’ Acts now provide that the books of the 
company shall be primâ facie evidence of all facts purporting to be 
therein stated, in any suit or proceeding against the company or 
against any shareholder.3

All transfers of shares, except transfers made to or with the sanc
tion of the liquidators, under the authority of the Court, after the 
commencement of the winding-up of the company, will be void.4 And 
it is also provided in the Winding-up Act5 that if a shareholder has 
transferred his shares under circumstances which do not, by law, free 
him from liability in respect thereof, he shall be deemed a member of 
the company for the purposes of the Act and shall be liable as a con
tributory for the amount due on his shares.

It has already been pointed out6 that a forfeiture which is collu
sive will not relieve the shareholder from liability as a contributory. 
The powers given directors as to forfeiture is intended to be exer
cised only when the circumstances of the shareholder render it expe
dient in the interests of the company and cannot be employed for the 
benefit of the shareholder.7 In the Dominion Companies’ Act8 it is 
expressly provided that even a bond fide forfeiture will not relieve the 
shareholder from liability for the full amount unpaid on the forfeited 
shares to those who were creditors of the company at the time of for
feiture, deducting any sums subsequently received by the company 
in respect of such shares. The resolution declaring the forfeiture 
must be acted upon in order to relieve the shareholder from liability 
as such. Thus, on the 14th May, 1853, the directors of a company 
passed a resolution, declaring that the shares mentioned in a schedule 
intended to be annexed (but which was not annexed) to the resolution,

1 Connecticut & Passumpsic Rivers Ry. Co. v. Comstock, Q. B. 1870, 1 
R. L„ 589, 605.

• Chrlstin v. Valois, Q. B. 1880, Per Dorlon, C. J., 3 L. N., at p. 60.
• See sec. 47 R. S. C., ch. 119, Dom. Act; sec. 27 R. S. C., ch. 118, Comp. 

Clauses Act.
4 Sec. 15 (2) Windlng-up Act, R. S. C., ch. 129.
• Sec. 45 R. S. C., ch .129. • Supra.
T Common v. McArthur, 29 Can. S. C. R., 239.
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and had become forfeited for non-payment of a call made on the pre
vious 21st Jan., should be sold on the 20th June, unless previously 
redeemed. The company had not afterwards treated defendant as a 
shareholder, nor had he acted as such. The resolution for the sale 
of the stock had not been acted on by the company, a statute having 
passed before the day named for sale, making new provisions as to 
forfeiture or abandonment of shares which had not been complied 
with. It was held that the defendant was still liable as a shareholder.1

45. Defence of “ ultra vires ” Acts.—It has also been pointed2 
out that unless authorized by its charter or in the method indicated 
in the general Act, a company cannot reduce its capital nor buy its 
own shares, nor accept a remission of them from the shareholders, 
such acts are ultra vires, and do not free the shareholders from lia
bility towards creditors of the company.3

46. Defence of change of company name.—It is no defence that, 
after the defendant subscribed for the shares, the corporation changed 
its name.4 * Where the defendant was sued on his alleged subscrip
tion to the capital stock of the “ National Express and Transportation 
Company under the name of the National Express Co.,” and defended 
on the ground that he subscribed only to the stock of the company 
last named, it was held that the burden of proof was on the plaintiff 
to show the legal identity of the two companies; and that the minutes 
of the meetings of the subscribers to the company of which defendant 
was a member, being properly identified, were admissible in evidence 
against him, for the purpose of showing that, in the incorporation of 
the second company, there was no material change or departure from 
the character and purposes of the corporation originally projected.6

In another case, to an action for calls alleged to be due by the 
defendant to the Canada Car and Manufacturing Company, the defen
dant pleaded on equitable grounds, that he subscribed for the shares 
and became a shareholder in a company called “ The Canada Car 
Company,” incorporated by letters patent for certain specified pur-

1 Smith v. Lynn, 3 U. C. Error & Appeal, 201.
1 Supra, p. 95.
* And see Ribs v. Flset, 8 Q. L. R., 251; Ross v. Dusablon, 10 Q. L. R., 

74; Ross v. Worthington, 5 L. N., 140.
4 Thompson Corp., sec. 3687, citing Howard v. Glenn, 85 Ga., 238.
* Semple v. Glenn, 91 Ala., 245, 259. See secs. 10, 11, 12 Dom. Comp. Act,

R. S. C., ch. 119.
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poses, and not otherwise; that afterwards, and without the,assent and 
against the will of defendant, that company applied to the Dominion 
Parliament and obtained an Act constituting the shareholders therein 
a body corporate, under the name of the Canada Car and Manufac
turing Company, the now plaintiffs ; that by the said Act greater 
powers were conferred upon the plaintiffs than were possessed by the 
Canada Car Company and the nature of the business was varied and 
extended, and the undertaking rendered more hazardous than was 
contemplated by the Canada Car Company, or the defendant when 
he became a shareholder thereof; and that the defendant never agreed 
to become a shareholder of or invest his money in a company posses
sing the powers of the plaintiffs, whereby the defendant is relieved 
from liability. The Court held the plea to be clearly bad; for the 
Act was binding on all the shareholders, whether assenting or not to 
the application for it. The proper Court in which to have raised the 
point argued was the Court of Parliament of the Dominion in which 
the Act complained of was passed.1

47. Examples of insufficiency of contract.—In addition to what 
has already been said as to what constitutes a sufficient contract to 
constitute a person a subscriber the following case may be cited. The 
defendant had taken shares in a company, for which he had sub
scribed his name; and more stock being required, the secretary called 
on defendant to solicit a further subscription. Defendant told him 
he would take another £100 and the secretary afterwards, in defen
dant’s absence, put down his name for these shares. It was held not 
sufficient to charge defendant.2

A person had filled in an application for shares at the office of a 
company and at the same time written out a cheque for the amount 
of the deposit. Hearing on the same day that the investment was 
not a good one, he returned to the office and gave a verbal notice of 
withdrawal of his application to a clerk of the company, and demanded 
the return of his cheque. The clerk said he could not return the 
cheque as the secretary was out. The applicant called again later in 
the day and found the office closed. The following day he stopped 
payment of his cheque at the bankers. Four days after his applica-

1 Canada Car and Manufacturing Co. v. Harris, 24 U. C. C. P., 380.
* Ingersoll & Thamesford Gravel Road Co. v. McCarthy, 16 U. C. Q. B., 

162; see Coté v. Stadacona Ins. Co., 6 Can. S. C. R., 193; and see supra sub
scription by agent, ch. 6, sec. 19.



LIABILITY OF SHAREHOLDERS. 257

tion, the company sent the applicant an allotment letter, which he 
immediately returned to the company. At the directors’ meeting at 
which the allotment was made it appeared from the minutes that the 
company’s pass book was before the directors, from which they might 
have discovered that the applicant’s cheque had been refused pay
ment, but there was no evidence to show that the directors were 
actually aware of the entry. The company entered the applicant’s 
name on the register of shareholders, but beyond this nothing was 
done by either the applicant or the company. Two yeans afterwards 
the company was ordered to be wound up, and the liquidator put the 
applicant’s name on the list of contributories. It was held that the 
verbal notice of withdrawal of the application was sufficient, and the 
evidence showed that the clerk was so far left in the charge of the 
company’s office that communications made to him were made to the 
company.

Directors when proceeding to allotment should examine the com
pany’s pass book to see whether the cheques for payment of the deposit 
have been honored.1

1 In rc Brewery Assets Co., Truman's case (1894), 3 Ch„ 272; 63 L. J. Cli., 
636; 8 R„ 508.
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rectors in connection with com
pany's HOOKS.

74. Penalty for default in
SENDING STATEMENTS TO PROVINCIAL
Secretary.

75. Responsibility of directors
| AFTER RETIREMENT.

1. Number required.—Our Companies’ Acts provide that the 
affairs of the company shall be managed by a board of directors. The 
Dominion Act requires not more than fifteen and not less than three,1 

as does the Nova Scotia Act.2 The New Brunswick Act requires not 
less than three,8 likewise the Ontario Act ;4 the Manitoba Act not less

1 R. 8. C.. ch. 119, sec. 28. • R. 8. N. 8.. ch. 79. sec. 26.
• N. B. 56 Vic., ch. 7. sec. 27. 4 R. 8. 0. 1897, ch. 191, sec. 40.
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than three and not more than nine,1 likewise the Quebec Act2 and 
the Companies’ Clauses Act.8 In British Columbia the number is- 
left to the subscribers of the memorandum of association.4

2. First or provisional directors—Their powers.—In the Com
panies’ Act it is provided that the persons named as such in the letters 
patent shall be the directors of the company until replaced by others 
duly appointed in their stead.6 Although those named in the letters 
patent are first or provisional directors,8 yet, as a company incorpor
ated by letters patent is entitled to embark at once upon its enterprise, 
these directors must necessarily be endowed with full powers until 
others are appointed, hence the above express enactment to that 
effect.7

On the other hand when incorporation is sought by special act 
of Parliament the subscription of a certain amount of capital is in this 
country invariably a condition precedent to the election of directors, 
so the Companies’ Clauses Act which governs all such companies 
except railway companies, banks and insurance companies, provides8 

that the persons named as directors in the special Act shall be the first 
or provisional directors of the company, and shall remain in office 
until replaced by directors duly elected in their stead.

The Railway Act9 requires the subscription of twenty-five per 
cent, of the capital and ten per cent, to be paid thereon before the 
provisional directors can call a meeting to elect the number of direc
tors prescribed by the special Act, and the powers of the provisional 
directors are limited to the opening of stock books, the procuring of 
subscriptions of stock, receiving payments on account thereof, and 
causing plans and surveys to be made, and depositing money received

* R. 8. M., ch. 25, sec. 24. • R. 8. Q„ art. 4712.
* R. S. C., ch. 118, sec. 7. Where a call is made by four directors, one of 

whom is not legally a director, the call is valid, three constituting a quorum 
for the transaction of business in the absence of by-laws providing other
wise. Bank of Liverpool v. Bigelow, 3 Buss. & Ches. (N. Sc.), 236.

«R. S. B. C., ch. 44, First Schedule, Table A, sec. 52; and Second Schedule, 
sec. 25.

ftR. S. C., ch. 119, sec. 29. Under the British Columbia Act, until direc
tors are appointed, the subscribers of the Memorandum of Association are 
deemed to be directors. R. S. B. C., ch. 44, Schedule 1, sec. 53; Schedule 2,.

•Sec. 4 (f), Dom. Act, R. 8. C., ch. 119.
'See Bales v. Cumberland Black Lead Mine Co., 6 H. & N., 481.

* Sec. (8) R. 8. C., ch. 118. • 51 V., ch. 29 (D).
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on subscriptions in a chartered bank.1 But their powers do not extend 
to appointing any one of themselves to any office of profit or emolu
ment in the company,2 3 and it is doubtful whether they can institute 
proceedings to obtain bonuses from municipalities,8 or hire superior 
servants.4

Where, however, a provisional director employs a publisher of a 
paper to do certain work on behalf of the company in advertising and 
promoting its undertaking, and the board, being fully cognizant of his 
acts, does not object to or repudiate them, the company will be 
estopped from denying his authority, and will be held liable for the 
price of the services performed.5

3. Organization without directors may be fraudulent.—Where 
the governing statute requires the appointment of a board of directors, 
a scheme of organization which dispenses with it until a large propor
tion of the proposed works are completed would be regarded as a fraud 
on the dissenting shareholders, since it puts it out of their power to 
exercise control over the principal expenditure.6 *

'Secs. 33 & 35. Ibid; sec. 33 of the Railway Act 1888 (D) provides that 
the provisional directors shall hold office as such until the first election of 
directors, and may forthwith open stock books and procure subscriptions of 
stock for the undertaking. It has been held under a similar enactment that 
the word “ forthwith ” here means after the meeting of the provisional 
directors, and not forthwith after the passing of the Act (McLaren v. Fisken, 
28 Grant's Chy., 352).

Five of the nine provisional directors of a railway company being a 
quorum, four of them met at Winnipeg pursuant to a valid notice under the 
statute, and adjourned to a day named, when six met at Toronto in alleged 
pursuance of such adjournment, without advertisement or notice under the 
statute.

Held, that the meeting of the six directors did not constitute a duly 
organized meeting of directors; though had all the directors who were at 
the meeting at Winnipeg attended pursuant to the adjournement, it might 
have cured the irregularity. (Ibid.)

1 Mlchie v. Erie & Huron Ry. Co., 26 U. C. C. P., 566.
3 North Simcoe Ry. Co. v. City of Toronto, 36 U. C. Q. B., 101.
« Odell v. Boston, etc., Coal Co., 29 N. S. R., 385.
Allen v. Ontario & Rainy River Ry. Co., 29 Ont. R., 510, following

Mahoney v. East Holyford Mining Co. (1875), L. R. 7 H. L., 869, and com
menting on Wood v. Ont. & Quebec Ry. Co. (1874), 24 C. P., 334.

8 Thompson Corp., sec. 3850, citing as an example Terwllliger v. Great 
Western Tel. Co., 59 111., 249. An agreement depriving the shareholders of 
the power of electing directors is invalid. James v. Eve, L. R. 6 H. L., 335.
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4. Power to increase or decrease number of directors.—The com
pany may, under the Dominion Act, by by-law increase to not more 
than fifteen, or decrease to not less than three, the number of its direc
tors, or may change the company’s chief place of business in Canada; 
but no by-law for either of the said purposes shall be valid or acted 
upon unless it is approved by a vote of at least two-thirds in value1 of 
the stock represented by the shareholders present at a special general 
meeting duly called for considering the by-law; nor until a copy of 
such by-law, certified under the seal of the company, has been 
deposited with the Secretary of State, and has also been published in 
the Canada Gazette.2 The safer interpretation of this section is that 
at least two-thirds in value of the issued stock of the company must 
be voted in favour of the by-law, although no authority can be cited 
to support this.

5. Election of directors—Means of compelling it.—If at any time 
an election of directors is not made or does not take effect at the proper 
time, the company shall not be held to be thereby dissolved, but such 
election may take place at any subsequent general meeting3 of the 
company duly called for that purpose; and the retiring directors shall 
continue in office until their successors are elected.4

* Is., face value; see Purdom v. Ontario Loan and Debenture Co., 22 
O. R., 597.

*860. 31 R. S. C., ch. 119; Ontario same as Dominion, but no restriction 
as to number of directors (R. S. O. 1897, ch. 191, sec. 45); New Brunswick 
same as Ontario (N. B. 1893, 56 Vic., ch. 7, sec. 34) ; Quebec same as Dominion, 
except that maximum number Is fixed at not more than nine (R. 8. Q., sec. 
4713). In British Columbia, a company limited by shares is given power 
to increase or reduce the number of directors, in general meeting; and no 
restriction is placed on the number, nor is any publication or deposit with 
the Provincial Secretary or other officer required (R. S. B. C., ch. 44, sched. 1, 
sec. 63).

•'The meeting is special also for the particular purpose, see Austin Min
ing Co. v. Gimmel, 10 O. R., 697.

4R. 8. C.. ch. 119, sec. 34; R. 8. Q., art. 4716; R. 8. M., ch. 25, sec. 29; 
R. 8. O., ch. 191, sec. 44; N. B. 1893, 56 Vic., ch. 7, sec. 33; Comp. Clauses Act, 
R. 8. C., ch. 118, sec. 12. For Brit. Columbia, see R. S. B. C., ch. 44, sched. 1, 
sec. 62.

The Act 6 George IV. (New Brunswick) relating to Savings Banks, 
declared that all moneys, etc., belonging to the institution were vested in the 
trustees for the time being, for the use and benefit of the institution, and of 
the respective depositors therein. By regulations made under the authority 
of the Act, the management of the Savings Bank was vested in a president 
and eight directors who were to be chosen annually. Held, that the prësi-
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When the annual meeting does not take place on the day 
appointed, in consequence of an injunction suspending the holding of 
such meeting, and the injunction is subsequently dissolved, then, in 
the Province of Quebec, service of notice upon the president and 
secretary or other appropriate officers, together with a copy of the 
judgment dissolving the injunction, is sufficient to put the company in 
default to call the meeting, and a mandamus may issue in the name of 
a shareholder under art. 992 of the Quebec Code of Civil Procedure 
to compel the company to call the meeting if they should refuse or fail 
to do so.* 1 Mandamus will always lie to compel the governing body 
to order an election, if, in disobedience or neglect of the statute or 
valid by-law, they refuse or fail to order an election of a board at the 
appointed time.2 And it is not a defense that no demand had been 
made that such an election be held.3

6. Vacancies in board—How filled.—Vacancies occurring in the 
board of directors may be filled, for the remainder of the term, by the 
board from among the qualified shareholders of the company.4 The 
by-laws may prescribe the manner in which vacancies in the direc
torate shall be filled. It would appear that the power to fill vacancies 
under the statute is only exerciseable in the interval between the 
vacancy arising and the date for the next election,5 after that the 
vacancy must be filled by the stockholders. This power of filling 
^vacancies in the board can only be exercised by a quorum, and where

dent and directors so chosen were the trustees under the Act, and that they 
continued in office after the expiration of the year, none others having been 
chosen in their places, and were liable to the plaintiff for money deposited 
in the Bank. Gilchrist v. Wyer, Supreme Ct. of New Brunswick, 1837; 2 
N. B. (Berton), 249 (391 New Edit.)

1 Hatton v. Montreal, Portland & Boston Ry. Co., M. L. R., 1 S. C„ 69. 
confirmed in appeal on this point, although modified on others. M. L. R.. 
1 Q. B., 351.

2 People v. Albany Hospital, 61 Barb. (N. Y.), 397; People v. Cummings. 
72 N. Y., 433.

3People v. Albany Hospital, 61 Barb. (N. Y.), 397.
<R. S. C., ch. 119, sec. 33 (e); “ may be filled in the manner prescribed 

by the by-laws ” (The Railway Acts) ; Quebec R. S. Q., art. 4715 (5), same as 
Dominion; Man. R. S. M., ch. 25, sec. 28 (e), same as Dominion, except it 
adds the words “ unless the by-laws otherwise direct"; Ontario R. S. 0. 1897. 
ch. 191, sec. 43 (4), same as Manitoba; New Brunswick, 56 Vic., ch. 7, sec. 31 
(5), same as Dominion; British Columbia, see R. S. B. C„ ch. 44, sched. 1,

fPer Moss, C.J., in Kiely v. Klely. 3 Ont. A. R., at p. 443.
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the majority of the existing board resign, the board cannot be filled 
by the action of the remaining minority, unless such minority consti
tutes a quorum.1 A director who becomes bankrupt or ceases to 
attend to his duties does not thereby necessarily vacate his office.2 *

7. Removal of director before expiry of term.—A company whose 
directors are appointed for a definite period, has no power unless 
specially granted in its charter to remove them before the expiration 
of that period ;8 and if the articles of association contain no power to 
remove them before the expiration of that period, but authorize the 
shareholders by special resolution to alter any of the articles, there 
3nust be a separate special resolution altering the articles so as to give 
the power to remove directors, before a valid resolution can be passed 
removing any of them.4 *

8. Qualification of director—Continuing qualification.—Our
statutes invariably provide that no person shall be elected or appointed 
as a director, unless he be a shareholder, owning stock absolutely in 
his own right and not in arrears in respect of any call thereon.6 * The

1 New haven Local Board v. Newhaven School Board, 30 Ch. Div., 3 
Moses v. Thompklns, 84 Ala., 613.

2Phelps v. Lyle, 10 A. & E., 113. Under the British Columbia Ac he 
office of director shall be vacated if he becomes bankrupt or ln> nt; 
R. S. B. C., ch. 44, Schedule 1, sec. 67.

■iImperial Hydropathic Hotel Co. v. Hampson, 23 Ch. Div., 1. A, a meet
ing of the directors of a company a by-law was passed providing that they 
should hold office for one year and until their successors were appointed, 
which was subsequently confirmed by the shareholders at the annual general 
meeting of the company, and certain persons were appointed directors.

Held, that the by-law so passed could only be repealed at the next annual 
general meeting of the company, and therefore a by-law passed during the 
directors* year of office by the shareholders at a special meeting of the com
pany, providing that the appointment should be terminable by resolution, 
was invalid. (Stephenson v. Yokes, 16 Can. L. T., 223.)

*Ibid. Where a company's charter empowers shareholders in special 
meeting convened to depose directors in charge and appoint others in their 
stead, the notice of meeting must state clearly whether it is intended to 
depose directors or merely elect new ones to fill vacancies already existing, 
otherwise the meeting will be irregular and illegal. (Milot v. Perrault, 12 
Q. L. R., 193.

A resolution nominating other directors does not exclude from office those 
already in charge, unless their dismissal is pronounced. (Milot v. Perrault,
12 Q. L. R., 193.)

>R. 8. C., ch. 119, sec. 30; R. 8. Q., art. 4713; R. 8. M„ ch. 26, sec. 26; 
N. B. 1893. 56 Vic., ch. 7, sec. 29; R. 8. O. 1897, ch. 191, sec. 42; Comp. Clauses
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British Columbia Act, however, has no such provision.1 Some of 
the Acts provide that the amount of the shares required to qualify 
must be such as required by the by-laws.2 And some provide that 
the major part of the directors shall at all times be persons resident in 
Canada,8 and some require that they shall be subjects of Her Majesty, 
by birth or naturalization.4 Where the statute or the articles of 
association merely state that a director’s qualification is the holding of 
one hundred shares, he may qualify although he holds them jointly 
with another person.6 The mere fact of accepting the office of direc
tor and acting as such will constitute such director a shareholder to 
the extent of the qualification shares, with all the attendant liabilities.® 

The statutes state that the director must own his qualification 
shares absolutely in his own right. In view of the word “ absolutely” 
he must not only have legal right to deal with the shares, but must

Act, R.S.C., ch. 118, sec. 9. A Subscription for shares accepted and acquiesced 
in by the directors constitutes the subscriber a shareholder as to such shares 
so as to render him eligible for election as a director. Alley v. Trenholme, 
R. J. Q„ 3 S. 0., 163.

» R. S. B. C., ch. 44.
*R. S. C., ch. 119, sec. 30; New Brunswick, b6 Vic., ch. 7, sec. 29.
•Sec. 30, Dom. Act, R. 8. C., ch. 119; art. 4713, R. S. Que.; Comp. Clauses 

Act (D); R. S. C., ch. 118, sec. 9.
«R. 8. Q., art. 4713; Comp. Clauses Act, R. S. C„ ch. 118, sec. 9.
•In re Glory Paper Mills, Duneter's case (1894), 3 Ch., 473; 7 R., 456.
•Where a person accepts the office of director and acts as such, he is 

rightly placed on the list of contributories for his qualification shares ; an 
agreement to take them being Inferred between himself and the company. 
In re Bread Supply Association, Konrath's case, 3 The Reports, 228; 62 L. J. 
Ch., 376, 68 L. T., 434, following Isaac s case (1892), 2 Ch., 158.

Where a person has accepted the office of a director of a company, there 
ought to be inferred an agreement on his part with the company that he will 
serve the company on the terms as to qualification and otherwise contained 
in the articles of association. In re Hercynia Copper Co., Richardson’s case, 
following Isaacs’ case, supra (1894), 2 Ch., 403; 7 R., 214.

But where, by the articles of association of a company it is provided that 
directors who do not acquire their qualification shares within a specified 
period (e.ff., three months) from their appointment shall be deemed to have 
agreed to take such shares from the company, directors who do not acquire 
the qualification, and resign within the time so limited, are under no obliga
tion to take shares from the company, and cannot be placed on the list of 
contributories in respect of any agreement implied by the articles. In re 
Bolton & Co., Dale's case (1894), 3 Ch., 356; 7 R., 504. In re Issue Co., Hutch
inson, et al., cases, 64 L. J. Ch., 131; [1895], 1 Ch., 226. See also Palmer 
Comp. Law, pp. 75, 76, 123.
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have the beneficial ownership of them. In England where the words 
were “ in his own right ” this question has given rise to some doubt.1

Where the by-laws of the company provide that a director should 
not only be qualified when elected, but that he should continue to be 
so, a director will cease to be qualified when he disposes of his stock, 
and where the statute required the affairs of the company to be man
aged by a board of three directors, the board would be incomplete and 
incompetent to manage the affairs of the company when the third 
director had been disqualified as above.2 *

9. Appointment of directors—Quorum—Time of elections.—The
Dominion Act provides that directors must be elected by the share
holders, in general meeting of the company assembled at some place 
within Canada—at such times, in such manner, and for such term, 
not exceeding two years, as the letters patent, or, in default thereof, 
as the by-laws of the company prescribe.8 There must be a majority 
of the subscribers to determine who arc to be the first directors.4 * * *

1 Bainbridge v. Smith, 41 Ch. Div., 462; Cotton, C. J., questioning Bul- 
brook v. Richmond Consol. Mining Co., 9 Ch. Div., 610, but Lindley, L .J., 
unholding it.

* Toronto Brewing & Malting Company v. Blake, 2 O. R., 176.
"Sec. 32 R. S. C., ch. 119; in New Brunswick election must be annual 

(66 Vic., ch. 7, sec. 30); Manitoba same as Dominion (R. S. M., ch. 25, sec. 
27); Quebec same as Dominion (R. S. Q., art. 4714); Ontario in effect nearly 
the same as Dominion (R. S. O. 1897, ch. 191, secs. 40, 43 (1), 47 (c); Com
panies’ Clauses Act same as Dominion, omitting the words “ at some place in 
Canada." (R. S. C., ch. 118, sec. 10.) Under the British Columbia Act, in a 
company limited by shares, one-third of the directors retire every year. 
(R. S. B. C„ ch. 44, ached. 1, secs. 68 to 61.)

Where an act of incorporation required that an annual meeting for the 
choice of directors should be held at such time “ as by the by-laws and regu
lations of the corporation should be appointed," an election made at a meet
ing held under an order of the directors, at which meeting all the stock
holders were not present, is invalid. The law regulating the annual meeting 
should be made by the stockholders, and not by the directors merely. 
Semble. That in the absence of any by-law on the subject, an election at a 
meeting so called, at which all the stockholders were present and voted, 
would not be void. (Portland & Lancaster Steam Ferry Co. v. Pratt, 2 All.
(N. B.), 17.)

An election of directors made at a meeting of which all the shareholders 
have not been notified, is void. (Milot v. Perrault, C. R. 1886, 12 Q.L.R., 193.)

« London & Southern Counties Freehold Land Co., 31 Ch. Div., 223.
The act of incorporation of a company provided that there should not be 

less than three directors, each of whom should be a shareholder. The com
pany consisted of three shareholders, who were the directors. Upon the
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After the first election a quorum is determined by the directors 
themselves.* 1

With the proviso that directors shall not hold office for more 
than two years2 * and in the absence of any other provision in such 
behalf, in the letters patent or by-laws of the company, the election 
of directors must take place yearly, and all the directors then in office 
must retire, but, if otherwise qualified, they shall be eligible for 
re-election.8

10. Notice of meeting of shareholders and of directors.—Unless 
the by-laws provide otherwise, notice of the time and place for holding 
general meetings of the company must be given at least twenty-one 
days previously thereto, in some newspaper published in the place 
where the head office or chief place of business of the company is situ
ated, or if there is no such newspaper then in the place nearest thereto 
in which a newspaper is published.4 * * * The notice must state explicitly

death of one of them a meeting was called to appoint a new director, when 
one S., to whom the deceased director had bequeathed his shares, was declared 
elected by one of the two directors, although the other refused to concur in 
the appointment.

Held, upon demurrer to the bill filed to declare the election invalid and 
for other relief, reversing the decree of Proudfoot, V.C. (25 Grant’s Chy„ 465), 
that no election was necessary to make S. a director, there being only three 
shareholders, each of whom was qualified to be a director. (Kiely v. Kiely, 
3 Ont. A. R„ 438.)

1 Sec. 35 (e), Dorn. Act, R. S. C„ ch. 119.
'This tenure of office cannot be enlarged against the wishes of the 

holders of a majority of the stock by by-law. (Elkins v. Cambden R. Co., 
36 N. J. Eq„ 467.)

»R. 8. C„ ch. 119, sec. 33 (a); Manitoba R. 8. M„ ch. 25. sec. 28 (a); R. 
8. Q., art. 4716 (1); R. S. O., ch. 191, sec. 43 (1); Companies' Clauses Act, 
R. S. C., ch. 118, sec. 11 (a). In New Brunswick the election must be annual, 
56 Vic., ch. 7, sec. 30. See R. S. B. C., ch. 44, sched. 1, secs. 58 to 61.

<R. 8. C., ch. 119, sec. 33 (b); Ontario, notice of ten days also, in the 
case of companies having a capital exceeding $3,000, either by publishing the 
same in the Ontario Gazette or by mailing the same as a registered letter, 
duly addressed to each shareholder at his last known post-office address, at 
least ten days previous to such meeting (R. S. O. 1897, ch. 191, sec. 50 ; Mani
toba thirty days’ notice (R. 8. M., ch. 25, sec. 28 (b); Quebec notice of ten
days required (R. 8. Q., art. 4715 (2); New Brunswick fourteen days’ notice
required (N. B. 1893, 56 Vic., ch. 7, sec. 31 (2); and if no newspaper pub
lished in the place where the head office is, notice must be given in the Royal 
Gazette. In British Columbia seven days’ notice is required (R. S. B. C., ch. 
44, sched. 1, sec. 35, and sched. 2, sec. 10.)

The act of incorporation required the first meeting of the company to be
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the day, hour and place, otherwise the meeting will be illegal, unless 
the shareholders are all present and consenting, whether in person or 
by proxy.* 1

On the other hand the mere fact that the meeting of the board 
of directors, at which the stockholders’ meeting was summoned, was 
convened without the proper notice, is not a good ground for chal
lenging the validity of the action of the stockholders’ meeting, pro
vided it was otherwise regularly summoned.2 * It is to be noted that 
even where a meeting of shareholders is not held in Canada where 
the statute expressly requires it to be so held and no matter how irregu
larly summoned, the proceedings bind all who participate in them 
without dissent.8

11. Meetings of the company—Quorum.—The directors may 
make by-laws fixing the time and place for the holding of the annual 
meetings of the company, the calling of meetings, regular and special, 
of the board of directors and of the company, the quorum, the require
ments as to proxies, and the procedure in all things at such meetings.4 * * *

But every such by-law and every repeal, amendment and re-enact
ment thereof, unless in the meantime confirmed at a general meeting

called by A. by giving notice in one or more of the newspapers published in 
St. John, “ for not less than three consecutive weeks immediately before the 
day appointed.” Held,—1st. That a newspaper containing such a notice, and 
having the name of A. thereto, was evidence of the notice, and that A. having 
attended the meeting, it would be presumed that the notice was inserted by 
his authority; 2nd. That it was not necessary that three weeks should elapse 
between the publication of the first notice and the day of meeting; but that 
a publication in the newspaper for three consecutive weeks was sufficient; 
3rd. That it would not be presumed that the newspaper was published more 
than once a week—that fact (if material) should have been shown affirma
tively. (Portland & Lancaster Steam Ferry Co. v. Pratt, 2 All. (N.B.), 17.)

An election of directors made at a meeting called by a certain number 
of shareholders of the defendant company before the expiration of the delay 
fixed by 28 Vic., ch. 32 (Can.), is irregular and void. (Williamson v. Demers, 
8. C. 1881, 12 R. L., 71.)

1 San Buenaventura Min. Co. v. Vassault, 50 Cal., 534; Brown v. Electric 
Min. Mach. Co., 22 Pitts. L. J. (N. S.), 343.

* Browne v. La Trinidad, 37 Ch. Div., 1.
* Henderson v. Bank of Australia, 45 Ch. Div., 330; Handley v. Stutz, 139 

U. S., 417; Banque d’Epargne de Montréal v. Geddes, 19 R. L., 684.
4 Sec. 35 (e), R. S. C., ch. 119; R. S. M., ch. 25. sec. 30; R. S. O. 1897,

ch. 191, sec. 47 (e); R. S. Q., art. 4717 (15 et aeq.)\ N. B. 1893, 66 Vie., ch. 7,
sec. 36 (e); Comp. Clauses Act, R. S. C., ch. 118, sec. 13 (e). For British
Columbia see R. S. B. C., ch. 44, sched. 1, secs. 29 et 8eq.\ sched. 2, secs. 4 et scq.



DIRECTORS. 269

of the company, duly called for that purpose, shall only have force 
until the next annual meeting of the company, and in default of con
firmation thereat, shall, at and from that time only, cease to have 
force.* 1 Where no annual meeting takes place for the election of 
directors, or where, if held no election takes place, then the share
holders of one-fourth in value of the subscribed stock are competent 
to convene a special general meeting for the election of directors.2 * 
The directors can pass a by-law determining the quorum for these 
special general meetings held at the instance of the shareholders,8 but 
it would be ultra vires for the by-law to limit the number who may 
sign the notice calling such meeting, as it would be directly opposed 
to the statute, which enables the meeting to be convened by one-fourth 
in value of the subscribed capital.4 *

Where the statute or by-laws provide that meetings of the stock
holders shall be called by the directors, the action of the board of 
directors is necessary to convene a legal meeting; the president of the 
company has no authority to call it.6

12. Procedure at meetings of company—Voting__In the absence of
other provisions in the by-laws or letters patent, at all general meetings 
of the company, every shareholder shall be entitled to give one vote 
for each share then held by him; such votes may be given in person or 
by proxy—the holder of any such proxy being himself a shareholder;

1 R. 8. C., ch. 119, sec. 36; R. 8. O. 1897, ch. 191, sec. 47, same, adding "and 
in that case no new by-law to the same or the like effect shall have any force, 
until confirmed at a general meeting of the company; provided, however, 
that the company shall have power either at the general meeting, called as 
aforesaid, or at the annual meeting of the company, to appeal, amend, vary 
or otherwise deal with any by-laws which have been passed by th,e directors, 
but no act done or any right acquired under any by-law shall be prejudicially 
affected by any such repeal, amendment, variation or other dealing;" R.S.M., 
ch. 25, sec. 30, same as Ontario down to the word " provided;" R. 8. Q„ art. 
4717, same as Dominion ; N. B. 1893, 66 Vic., ch. 7, sec. 36 (g), same as 
Dominion. For British Columbia see R. 8. B. C., ch. 44, eched. 1, sees. 29 
ct seq.\ sched. 2, pecs. 4 et seq.

* R. 8. C., ch. 119, sec. 74, Austin Mining Co. v. Oemmel, 10 O. R., 696 ; 
R. 8. M., ch. 25. sec. 30 (a); R. 8. Q., art. 4721; N. B. 1893, 56 Vic., ch. 7,

1 Austin Mining Co. v. Gemmel, 10 O. R., 696 ; and statutory provision,

« Ibid, at p. 705.
1 Hatton v. Montreal, Portland & Boston Ry. Co.. 8. C. 1884, M. L. R. 1

8. C., 69; modified in appeal on another point, M. L. R. 1 Q. B., 351; State v_
Pettlnell, 10 Nevada, 141.
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but no shareholder shall be entitled, either in person or by proxy, to 
vote at any meeting unless he has paid all the calls then payable upon 
all the shares held by him. All questions proposed for the considera
tion of the shareholders shall be determined by the majority of votes, 
the chairman presiding at such meeting having the casting vote in 
case of an equality of votes.1 The election of directors shall be by 
ballot.2

13. Control of courts over corporate elections.—Corporate elec
tions will be set aside by courts which possess the power to superin
tend them, when the successful party has succeeded by means of 
fraud, or illegal practices.3 Very much doubt seems to have been 
entertained as to whether equity possesses the jurisdiction to interfere 
in the election of directors. The general ground on which the juris-

'R. S. C., ch. 119, sec. 33 (c); at all the general meetings of the com
pany, every shareholder shall be entitled to as many votes as he owns shares 
in the company and may vote by proxy, R. S. M., ch. 25, sec. 28 (c); R. S. O. 
1897, ch. 191, sec. *63; R. S. Q., art. 4715 (3); but New Brunswick, 66 Vic., 
ch. 7, sec. 31 (3), same as Dominion; Company Clauses Act (D), sec. 11 (c), 
same as Manitoba, Ont. & Que. In British Columbia in a company limited 
by shares every member has a vote for every share up to ten; beyond the 
first ten, he has a vote for each additional five shares up to 100, and beyond 
the first 100, an additional vote for every ten shares. R. S. B. C., ch. 44, 
sched. 1, sec. 44. In a company limited by guarantee and not having a capital 
divided into shares, every member has one vote and no more. Ibid, sched. 2, 
sec. 19: But both schedules provide that no member can vote unless he has 
paid all moneys due by him to the company; and votes may be given either 
personally or by proxy, but the proxy must be a member of the company. 
Ibid, sched. 1, secs. 47, 48 and 49, and sched. 2, secs. 21, 22, 23.

* Ibid.
Where the duty of the scrutineers is plainly in conflict with their interest 

as candidates for the directorate, as it must necessarily be. especially where 
there are some difficult points which they have to adjudicate upon in their 
judicial capacity as scrutineers, they will be disqualified from acting, and the 
election will be set aside, and a new election ordered. (Dickson v. McMur- 
ray, 28 Grant’s Chy., 533.)

3 Davidson v. Grange, 4 Grant's Chy., 377.
An election of officers obtained by trick or artifice cannot be considered 

a bond fide election, but where shares have been actually purchased and paid 
for, the fact of their being purchased with a view to influence the election is 
no objection. (Toronto Brewing & Malting Co. v. Blake (Ch. Div.), 2 O. R., 
175.)

Where a suit is pending to have declared illegal a new issue of shares, 
this will not prevent an action to have directors unseated, who acquired their 
majority from the said shares. (Milot v. Perrault, C. R. 1886, 12 Q.L.R., 193.)
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diction of equity is denied is, that courts of law exercise an ample and 
effective jurisdiction over the subject by quo warranto (mandamus or 
some other special proceeding), and that the party complaining has an 
adequate remedy at law.1 * But in an Ontario case it was decided that 
a court of equity had jurisdiction to set aside an election of directors 
of a corporate body by persons who are subscribers nominally but not 
Iona fide? In this case the Chancellor said3 : “ It may be that the 
jurisdiction of equity in relation to such companies has not been as 
yet fully developed,” Mozley v. Alston,4 and Lord v. The Governor 
and Company of Copper Mines,5 * and other cases to which reference 
was made, “ do certainly evince a reluctance to interfere in what is 
called their internal management; but they certainly do not negative 
the jurisdiction of the Court in a case circumstanced like the present 
—on the contrary, they, in my opinion, affirm it.” Esten, V.C., and 
Spragge, V.C., concurred in the view that the court had jurisdiction. 
It was also held in this case that a suit for the purposes of setting asido 
an election of directors of a corporation, on the ground of fraud, may 
be brought by some of the shareholders on behalf of all, and need not 
be in the name of the corporation itself.

14. Quo warranto as means of testing corporate elections.—As
to whether the proceeding by quo warranto is available against a 
private corporation in testing the validity of a corporate election, 
appears to be open to doubt in some jurisdictions. It is universally 
admitted in the United States that it will lie in such a case.3 In a 
New Brunswick case7 Ritchie, C.J., delivering the judgment of the 
Supreme Court of New Brunswick, said: “ We esteem it clear law 
that a writ of quo warranto cannot be granted where there is no usur
pation of the rights or privileges of the Crown,”8 and it was conse
quently held that an information in the nature of a quo warranto 
will not lie against a person for usurping an office in a private cor-

'Owen v. Whitaker. 20 N. J. Eq., 122; but see a later N. J. case. Johnston
v. Jones, 23 N. J. Eq., 216, where a court of equity interfered on the ground 
of fraud.

3 Davidson v. Grange, 4 Grant’s Chy., 377. * At p. 381.
4 1 Phil. Ch„ 790. » 2 Phil., 740.

11 Angel 1 & Ames on Corporations, secs. 700, 704, 731, 745; People v. Peck,
11 Wend.. 604.

'Ex parte, Gilbert et al.; In re Albert Mining Co., 15 N. B., 29.
“ Citing Darley v. The Queen, 12 Ch. & Fin., 520; Rex v. Ogden, 10 B. & 

C., 230; Ex parte Smyth. 8 L. T. (N. 8.), 458; Q. B.
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poration, the rights of the Crown or the public being in no way 
affected.

In an early Ontario case,1 Eobinson, C.J., while not deeming it 
necessary to pass upon the point, said: “ I assume that it may be (the 
proper object of a proceeding quo warranto) where the object is not 
to call in question by what right such subordinate officer of the cor
poration pretends to hold his office, but whether the corporation itself 
has not as a body acted in disregard of the provisions of its charter.”2 
In a later Ontario case3 the point was squarely decided, and it was 
held that the office of director in a railway company is not an office 
for which an information in the nature of a quo warranto would lie. 
In a still later Ontario case4 * it was queried by the same Chief Justice 
who sat in the former cases (Robinson, C.J.) whether mandamus or 
quo warranto was the proper remedy for setting aside an alleged illegal 
election of directors of a company, whose object was the making and 
improvement of a harbour, which, it was pointed out, is a matter in 
which the public trade and revenue are materially concerned, and in 
which the Crown is concerned. The point was not decided, the 
court holding the remedy had been applied for too late.

In Quebec under the old Code of Procedure, art. 1016 et seq. 
there was some doubt as to whether quo warranto would lie to test the 
validity of an election to office in a private corporation. The words 
of art. 1016 C.C.P. relative to the subject are “ Any office in any 
corporation, or other public body or board.” The Court of Appeal 
interpreted this as applying to cases of usurpation of an office in any 
corporation whatever, without any distinction.8 This is the view 
adopted in the New Code of Procedure,6 the language now being, 
“Any office in any corporation, or public body or board.” The omis
sion of the word “ other ” before “ public body ” renders plain the 
meaning which was formerly obscured by the presence of this word.

15. Proceeding by mandatory injunction—Undoubtedly the 
court may interfere by mandatory injunction on an interlocutory 
application, but the right must be very clear indeed.7

1 The Queen v. The Bank of Upper Canada, 5 U. C. Q. B., 338.
' At p. 339.
8 The Queen v. Hespeler, 11 U. C. Q. B., 222.
< In rc Moore v. Port Bruce Harbour Co., 14 U. C. Q. B., 366.
» Gilmour v. Hall, Q. B. 1886, M. L. R. 2 Q. B., 374.
• Art. 987.
7 Toronto Brewing & Malting Co. v. Blake, 2 O. R., 175.
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But although an election of directors may have been clearly ille
gal (where for instance, the voters were each allowed only one vote 
without regard to their number of shares, whereas each share should 
have given a vote) if the parties chosen have continued ever since in 
discharge of the duties, and the application to oust them be not made 
until more than eight months after the election, the courts will refuse 
to interfere by mandamus or quo warranto for a new election.1 And 
in Quebec, in determining an application by a shareholder for an 
injunction, the court will look to the circumstances of the case, and 
adopt the course which is most for the advantage of the whole body 
of shareholders. So, where a shareholder asked for an interim order 
to restrain persons from voting on certain shares, and it appeared that 
the shares had been held by the defendants for more than a year, to 
the knowledge of the petitioner, an injunction was refused, more 
especially as the petitioner had a remedy by quo warranto if he were 
wronged by an illegal vote.2 *

16. Voters’ qualification—Who are “ bona fide ” shareholders.—
It is clear that the Acts intend that the shareholder entitled to vote 
shall be a bond fide shareholder.8 This is not always easy to deter
mine. For instance in the case of a company, such as a railway com
pany, which is entitled to elect the regular directors only upon the 
subscription of a certain amount of capital stock, the first election of 
directors is often a matter of great importance, and at this time it may 
be that no calls have been made and it may be that the statute did not 
require any deposit as a condition precedent to becoming a share
holder. Under these conditions it is a veiy easy matter to become a 
shareholder entitled to a large number of votes. Where the statute 
makes the mere signature of any person, in the stock book of the 
company, sufficient to constitute such a person a member of the com
pany, and to invest him without any further act on his part with the 
same rights and privileges as are conferred by the Act on those named 
therein as members of the company, such person should l>e treated as 
a bond fide holder of such stock unless circumstances could be shown 
which make it manifest that such stock was not taken bond fide. The 
mere fact of his means not being such as to enable him to answer calls

1 In re Moore v. Port Bruce Harbour Co., 14 U. C. Q. B„ 365.
* Oilman v. Robertson, 8. C. 1884, 7 L. N., 60.
* Davidson v. Grange, 4 Grant’s Chy., 377; Stewart v. Mahoney, 54 Cal.,

149.

18
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from time to time, would not suffice to show mala fides, for he might 
feel convinced, honestly though mistakenly ; or, on the other hand, he 
might anticipate correctly that he should be able from some source to 
meet the calls, or to sell the whole or a portion of the stock to advan
tage.1 On the other hand, if half a dozen railroad laborers in the 
employ of one of the contractors on the railway were to subscribe 
each for a large amount of stock, it would not be held to be a bond fide 
taking of stock; and if it were proved that they did so at the bidding 
of their employer, with an undertaking on his part simply to save 
them harmless, it could not be doubted but that such a taking of stock 
must be held to be in fraud of the Act.2

17. Effect of slight irregularities on election.—It is generally 
regarded that slight irregularities in matters of form will not void an 
election otherwise fairly held.3

In England it has been held that where all the subscribers to a 
memorandum of association concurred in the appointment of the first 
directors, the fact that they did not meet together for the purpose of 
coming to their determination did not invalidate their act; and also 
that a resolution passed at a general meeting at which an election to 
fill vacancies might have been held, authorizing the existing directors 
to continue in their offices, was tantamount to a re-election of them.4

18. Holders of stock in representative capacity may vote.—Our
Companies’ Acts provide that every executor, administrator, curator, 
guardian or trustee shall represent the stock held by him, at all meet
ings of the company, and may vote as a shareholder ; and every person 
who pledges his stock may represent the same at all such meetings and, 
notwithstanding such pledge, vote as a shareholder.5 6

1 See per Spragge, V.C., In Davidson v. Grange, 4 Grant’s Chy, at p. 385.
• Ibid.

• *The English cases go rather far in this respect. See Re Great Northern
Salt, etc., Works, 44 Ch. Div., 472.

* Ibid; and see Remarks of Lindley, L.J., In re Newman & Co., 12 R., pp. 
235, 236; [1895], 1 Ch., 674.

6R. S. C., ch. 119, sec. 67; R. S. B. C., ch. 44, sec. 33; R. 8. M„ ch. 25, 
sec. 47, with addition of " Tutor;” R. S. Q., art. 4735, “ Every person holding 
and possessing shares in the name of another shall represent the stock in 
his hands, at all meetings of the company, and may vote accordingly as a 
shareholder; and so with every person wno pledges his stock;” R. 8. 0. 1897, 
ch. 191, sec. 36, same as Dominion; New Brunswick 1893, 56 Vic., ch. 7, sec. 
71, same as Dominion.
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19. Directors de facto v. Directors de jure.—A person who is 
ineligible to the office of director, or whose election was irregular, 
cannot be a director de jure, yet he does by his election become a 
director de facto, if he enters upon the discharge of his duties,1 and 
the company may be held bound by his acts as against an outsider. 
In Crawford v. Powell,2 Lord Mansfield laid down the principle that 
the election of a disqualified person is not wholly void, but is only 
voidable. But a Board of Directors claiming an election at a meeting 
at which a majority of the stock is not represented, cannot as against 
another Board holding over from a previous election, about which no 
question is raised, lie regarded as officers de facto.3

20. Company may be bound by acts of “ de facto " directors if 
within authority given directors; otherwise contra.—If persons are 
held out, so to speak, as directors, if they act as directors, 
and the shareholders or previous Board do not take any steps 
to prevent them from doing so, outsiders are entitled to assume 
that they are directors ; and, as between the company and such 
outsiders, the acts of such directors de facto will bind the 
company4 * if within the authority given to directors.6 But the 
case is different where a company is seeking to enforce against a 
member duties purporting to be imposed upon him by persons to 
whom he and his co-shareholders have never delegated the authority 
of imposing such duties, such as making calls, forfeiting shares and 
other matters of internal administration ;6 such acts done by persons 
purporting to act as directors but who are not such in fact are not 
binding on the shareholders7 unless the latter have acquiesced in their

1 Mahoney v. East Hoi y ford Mining Co., L. R„ 7 H. L., 869; see also 
Briton Medical Co. v. Jones, 61 L. T., 384; Dawson v. African, etc., Co.. 14 
T. L. R., 30 (C. A.)

*2 Burrows, 1013; 1 W. Black, 229.
•Ellsworth Woollen Mfg. Co. v. Faunce (Me.), 19 Eng. & Am. Corp. 

cases. 166.
«Mahoney v. East Holdford Mining Co., L. R. 7 H. L„ 869; Buckley 

Comp., 6th Ed., 192.
‘Cartmell’s case, 9 Ch., 691 ; Allen v. Ont. & Rainy R. Ry. Co., 29 O.R., 510.
6 How beach Coal Co. ▼. Teague, 5 H. & N„ 161; doubted In York Tram

ways Co. v. Willows, 8 Q. B. Dlv., 686. But see London & Southern Counties 
Land Co., 31 Ch. Dlv., 223; Garden Gully Co. v. McLlster, 1 App. Cas., 39.

'Ibid.
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acts;1 nor will the company be bound when the person, knowing of 
the invalidity of the appointment, seeks to take advantage of their 
acts to protect himself ; for instance where a mala fide transfer of 
shares is accepted by the de facto directors.2

21. “ De jure ” directors become provisional directors in default 
of election.—There is a clause in our statutes3 which provides that 
upon the failure to elect directors at the proper time, such election 
may take place at any subsequent general meeting of the company 
duly called for that purpose ; and the retiring directors shall continue 
in office until their successors are elected. It would appear that this 
clause, if it applies to de facto directors, would not confer on them 
any better title to office than they had before.4 * If the first election 
of directors does not take place or take effect at the proper time, and 
the office is usurped by de facto directors, when their time comes to 
retire, which, under the Act would be at the end of a year,6 the de 
jure directors would be the provisional directors as named in the 
letters patent.0 The clause which provides7 that “ the election of 
directors shall take place yearly, and all the directors then in office 
shall retire” does not apply to the provisional directors so long as 
directors have not been appointed in their stead.8

22. Acts of directors or officers after cessation by company of its 
functions.—Notwithstanding the clause stated above that the retiring 
directors shall continue in office until their successors are elected, 
where there has been an abandonment for many years, by the last 
board of directors of the company, of their official functions, and they 
thereafter meet, and attempt, or the secretary-treasurer or other 
officer attempts on their behalf to do an official act, it will not be

'Thames Haven Dock, etc., Co. v. Hall, 5 Man. & Gran., 274. And it may 
be noted that the House of Lords has held that a rate is not rendered invalid 
by the fact that it was made by vestrymen de facto but not dc jure (Scadding 
v. Lorant, 3 H. L. Cas., 418), Buckley, p. 193.

2 Murray v. Bush, L. R. 6 H. L„ 77; see also Staffordshire Gas Co., 66 
L. T., 414.

2 Sec. 34, Dom. Comp. Act, R. S. C., ch. 119.
4 John Morley Building Co. v. Barras (1891), 2 Ch., 386.
'Sec. 33 (a) Dom. Act, R. S. C., ch. 119.
Sec. 29 Dom. Act, R. S. C., ch. 119.
Sec. 33 (a) Dom. Act, R. S. C., ch. 119.

8 John Morley Building Co. v. Barras, supra.
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upheld as the act of directors de facto.1 But in an action for calls in 
an English Court, the defendant applied to set aside the proceedings 
on the ground that the action had been brought without authority, 
as the company had ceased to exist. The court held that, as the cause 
had been set down for trial, and the defendant had known the facts 
for a long time, the application was too late ; and that, as the persons 
authorizing the action had for some time acted as directors, the validity 
of their appointment could not be questioned on such an application.2 *

The company, and the company only, may bring an action to 
restrain a de facto director from acting as director or representing 
himself as such. An individual shareholder has not this right.8

23. Illegality of election as defence to actions__The right of
de facto directors of a company to act as directors cannot be ques
tioned collaterally by the defendant in an action brought against him 
by them.4 * In an action against the defendant, the plaintiff-company's 
own officer, to compel a delivery up of the books and papers to a new 
secretary appointed by the plaintiffs, where the defendant pleaded 
that he was still secretary, as the directors who appointed the new 
secretary were not duly elected, the court held that as there was an 
election of officers, directors de factof and a suit in the company’s 
name, an officer of the company could not be permitted to withhold 
what, belonged to the company ; and in any event, the defence set up 
was not the proper way of testing the election of directors, which 
should have been by motion to stay or set aside the proceedings.6 
But in the English case above cited6 the court rejected a summary 
application to set aside the proceedings in an action for calls, the 
directors who instituted the proceedings having acted in that capacity 
for some time. The court, in addition to technical reasons for not 
allowing the summary application, seemed to be of the opinion that 
it was not competent to a defendant in an action for calls, to insist

1 Compagnie de Cap Gibraltar v. Lalonde, M. L. R., 6 8. C., 127; Thames 
Haven Dock Co. v. Hall, 5 Man. A Or., at p. 288, Per Erskine, J.; Orr Water 
Ditch Co. v. Reno Water Co., 17 Nev., 166; Bartholomew v. Bentley, 1 Ohio 
St.. 37.

* Thames Haven Dock, etc., Co. v. Hall, supra.
• Foss v. Harbottle, 2 Ha., 461; Palmer Comp. Law, 126, 160.
4 Thompson Corp., sec. 3897.
1 Austin Mining Co. v. Gemmel, 10 O. R., 696.
6 Thames Haven Dock, etc., Co. v. Hall, 5 Manning A Granger, 274.
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as a defense that every minute direction of the Act has not been 
complied with.* 1

24. Forcible assumption of office.—Where there are conflicting 
claimants to the position of president of a company, and one claimant 
takes forcible possession of the company’s premises, the other claimant, 
at all events when he is at the time the acting president, can bring an 
action to restrain him in the name of the company, though it be uncer
tain who is the rightful president.2 *

25. Quorum of directors ; what constitutes it.—Buies under Bank 
Act.—It has already been stated that the various Joint Stock Com
panies’ Acts of this country provide, as a minimum number, that the 
affairs of the company shall be managed by a board of not less than 
three directors. But none of these Acts state what number shall con
stitute a quorum ; this is left to the directors to determine by by-law. 
Neither do these acts fix the period within which the first meeting for 
the election of directors must be held.

There is no doubt that, in regard to a definite number of persons, 
such as a board of directors, the usual rule is that a majority consti
tutes a quorum provided they are properly convened and acting 
together as a deliberative body.8 But in an English case4 5 it was 
decided by Lord Romily, Master of the Rolls, after having very care
fully considered the question that where the articles of association of a 
company do not prescribe the number of directors required to con
stitute a quorum, the number who usually act in conducting the busi
ness of the company will constitute a quorum ; hence, a forfeiture of 
shares by two out of six directors may be valid. But it is stated 
where the governing instrument prescribes the number of directors 
by which the business of the company is to be conducted, the language 
is mandatory, and less than that number cannot perform an act to 
which the concurrence of the directors is essential.6 Sir N. Bindley

■Per Maule, J., at p. 289; also Dawson v. African, etc., Co., C. A. (1898),
1 Ch., 6.

2Toronto Brewing and Malting Co. v. Blake, 2 O. R., 175.
"Tilling Joint Stock Cos., p. 95 ; Kyd on Corporations, 401, 411 ; Ex parte 

Willocks, 7 Cow (N.J.), 402; St. Louis Colonization Ass. v. Hennessay, 11 Mo. 
App., 656 ; Edgerly v. Emerson, 23 N.H., 555 ; Cram v. Bangor House, 12 Me.,

«Lyster's case, L. R., 4 Eq., 233; and see English & Irish Rolling Stock 
Co., Lyon's case, 36 Beav., 646.

5Bottomley’s case, 16 Ch. Dlv., 681.
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states the rule to be that “ if the affairs of a company are entrusted 
to the management of not less than a iixed number of directors, it is 
primâ facie not bound by the acts of a fewer number.” A number 
of decisions are cited to sustain this view.1 The author, however, 
appears to make an exception when he adds:—“ It must not be sup
posed that the majority of a duly convened and duly constituted 
board of directors cannot act for the whole board and bind the com
pany. Business could not be carried on if such a rule were to prevail. 
The decisions referred to above do not apply to such a case.”

According to this view, if, under our Acts, a company is governed 
by a board of three directors, and these were duly convened to a board 
meeting, and only two attended, these would constitute a quorum, and 
if they agreed, their decision would bind the company. But if they 
disagreed, no business could be done. It is scarcely to be supposed 
that the Companies’ Acts were ever intended to lead to such a contin
gency. It is suggested that effect must be given to the use of the 
word “ board ” in the sections of our Acts under discussion. Thus, 
“ the affairs of the company shall be managed by a board of . . .
not less than three directors.” The word “ board ” is sometimes used 
in the sense of “ quorum.” For instance, the Dominion Banking 
Act of 1871,2 * * * * * section 32, enacts that “ At all meetings of the direc
tors of the bank not less than three of them shall constitute a board 
or quorum for the transaction of business.” The present Banking 
Act8 puts it this way, “ The number of directors . . . shall not
be less than five and" not more than ten, and the quorum thereof 
. . . shall not be less than three.” Webster defines a board as
follows, “ A table at which a council or court is held. Hence, a 
council, convened for business, or any authorized assembly or meet-

1 LIndley Comp., 6th Edit., p. 166; citing Card v. Carr, 1 C. B. (N. 8.),
197; Ex part( Howard, L. R., 1 Ch„ 661; Kirk v. Bell. 16 Q. B., 290; Brown v.
Andrew, 13 Jur., 938; Holt's ease, 22 Beav., 48; Nlchol's case, 3 DeGex & 
Jones, 387; Moody v. London Ry. Co., 1 B. & 8., 290; Ex parte Birmingham 
Banking Co., L. R., 3 Lh„ 661.

*34 N., ch. 6.
» 1890, 63 N., ch. 31, sec. 18.
Where the quorum of directors of a company was fixed at three, by a 

special statutory provision, and the company was subsequently amalgamated 
with another company, and It was provided by the Act of Amalgamation that
the board of directors of the Amalgamated Company should not be less than
five nor more than seven directors (without expressly changing or regulating 
the quorum), that the original provision, making three directors a quorum 
continued In force (Fairbanks v. O’Halloran, Q. B. 1888; M. L. R., 4 Q. B., 163).
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ing, public or private, etc.”* 1 Thus, it is submitted that under our 
Acts a quorum of directors cannot consist of less than three in matters 
requiring to be decided at a. board meeting.

But where an Act provides, as docs the Banking Act,2 * that the 
number of directors shall not be less than five and not more than ten, 
and the quorum thereof shall not be less than three, the language is 
mandatory as to the number of directors and not merely directory; 
consequently if a company governed by such tenns had merely four 
qualified directors, the fifth being disqualified on account of bank
ruptcy or other cause, a call made or forfeiture of shares declared by 
the four directors, although beyond the number required to consti
tute a quorum, would be invalid.8 Under such statutory provisions 
it is necessary that the company’s affairs be administered by not less 
than the stated number of directors who are qualified and have the 
power to attend duly convened meetings if they please. Once there 
is the requisite number of qualified directors who have been duly con
vened, it matters not how many attend the meeting, provided there 
is a quorum.4 On the other hand, where a statute provides, as in the 
old Banking Act,6 that “at all meetings of the directors not less than 
three of them shall constitute a board or quorum for the transaction 
of business,” if a call be made by four directors, one of whom was 
illegally appointed, yet the ca-11 would be valid, three out of the four 
directors who made it being legally qualified and constituting a 
quorum.®

•The board of directors to whom the authority to bind the corpora
tion is committed, is not the individual directors scattered here and there, 
whose assent to a given act may be collected by a diligent canvasser, but it 
is the board sitting and consulting together as a body (Filon v. Miller Brew
ing Co., 15 N. Y. Supp., 57; 38 N. Y. State Rep.. 602.)

1 Supra, p. 279.
Bottomley’s case, 16 Ch. Div., 681.

Five of the nine provisional directors of a railway company being a 
quorum, four of them met at Winnipeg pursuant to a valid notice under the 
statute, and adjourned to a day named, when six met at Toronto in alleged 
pursuance of such adjournment, without advertisement or notice under the 
statute.

Held, that the meeting of the six directors did not constitute a duly 
organized meeting of directors; though had all the directors who were at the 
meeting at Winnipeg attended pursuant to the adjournment, it might have 
cured the irregularity (McLaren v. Fisken, 28 Grant’s Chy., 352.)

4 See the above case. 51871, 34 N., ch. 5, sec. 32,
rBank of Liverpool v. Bigelow, 3 Russ & Chesley (N. Sc.), 236; and see

Victoria Mutual Fire Ins. Co. v. Thompson, 32 U. C. C. P., 476.
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It must be borne in mind that a provision for a quorum does not 
disjK-nse with the due convening of a meeting. The directors must 
all l>e summoned. If they have been, or such of tjicin as can be 
reached by notice, and if all the directors or a quorum be present, the 
meeting can proceed to business.* 1

26. Power of directors to delegate their functions—Instances.—
Under the English ( 'ompanies’ Act of 1862, directors are expressly 
given the power by Art. 08 of Table A to delegate any of their powers 
to committees consisting of such member or members of their body 
as they think tit. But under our Acts no such power exists, and the 
directors themselves, being agents, the rule delegatus non potest 
delegare is applicable to them and they can not delegate authority to 
a committee or agent to perform acts, the exercise of which requires 
great discretion and judgment.2 *

As the directors are directed, from time to time, to elect from • 
among themselves a president and if they see fit, a vice-president of 
the company and all other officers thereof,8 they can delegate to these 
officers the performance of acts purely ministerial. The power of 
making calls is noil-ministerial and being specially given to the direc
tors by our ( 'ompanies’ Acts cannot be delegated by them ;4 * * likewise 
the allowance of transfers,8 the payment of dividends,8 and the allot
ment of stock.7

Other matters of still greater importance are not even assigned 
to the directors, but rest in the corporation ae a whole to be exercised 
at a special general meeting, such as the passage of a by-law authoriz
ing the directors to borrow money, or to mortgage the property of the 
company,8 determining the remuneration of the president or any 
director and the confirmation of by-laws made by the directors for the 
issue, allotment or sale of stock below previous rates, etc.;0 the in-

1 Palmer Comp. Law. p. 130.
1 Howard’s ease. L. R., 1 Ch., 561; Cartmell’s case, L. R., 9 Ch., 691; Rex

v. Gravesend, 4 Dow & Ry., 117; 2 Barn. & Cress., 602; Art. 1711, Quebec Civil
Code; McDonald v. Rankin, M. L. R., 7 8. C., 46; and see important case. 
Quebec ft Richmond Ry. Co. v. Quinn, P. C. 1868, 12 Moore, 232.

sSec. 33 (f) Dom. Act, R. S. C., ch. 119; sec. 35 (d). Ibid.
«Sec. 38 Dom. Act, R. 8. C., ch. 119; Re Bolt ft Iron Co.; Hovenden’s 

case. 10 Ont. P. R., 434.
4 Sec. 49, Ibid. • Secs. 36 and 58, Ibid.
7 Rr Bolt ft Iron Co. ; Hovenden’s case, *npra.
"Sec. 37 Dom. Act, R. 8. C., ch. 119. " Sec. 36 (2), Ibid.
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crease or reduction of capital or subdivision of shares.1 Where the 
power of allotting shares is vested in the directors, they cannot dele
gate the power to a committee.2 * And where the power is vested in 
directors to purchase on behalf of the company shares in the com
pany, they could not delegate this power to the general manager.8

27. Power of directors to invest one person with supreme control.
—From what has been said before, it will be seen that it is not com
petent for the majority or probably for the whole of the directors, 
assembled as a board, to invest one person, such as the president, with 
the permanent and supreme control of the corporate affairs, because 
such an arrangement would be in direct violation of that clause of our 
Acts which requires that “ the affairs of the company shall be managed 
by a board of not less than three directors.”

28. Directors can only act as a board.—It appears to be the better 
opinion that in all matters involving the exercise of a legislative or 
judicial discretion, which the directors cannot delegate to others, they 
can only bind the company by acting together as a board.4 So, 
where the prescribed quorum in a company being three, the secretary 
fixed the seal of the company to a bond, after having obtained the 
written authority of two directors at a private interview and at another 
interview, the verbal promise of a third to sign the letter of authority, 
it was held that, as the seal was not affixed by the authority of the 
directors, meeting as a board, the bond was therefore void.5 The 
will of the board is expressed and evidenced by the passing of a 
resolution.6 *

1 Sec. 20, Ibid. * Howard's case, L. R„ 1 Ch., 561.
:l Cartmell’s case, L. R., 9 Ch., 691.
* O'Dell v. Boston, etc., Ry. Co., 29 N. S. R., 385, 387.
5 D’Arcy v. Tamar, etc., Ry. Co., L. R* 2 Ex. 158; 2 Hurie & Colt, 4(*3 ;

Butler v. Corwall Iron Co., 22 Conn., 335; Baldwin v. Canfield, 26 Minn., 43;
Bosanquet v. Shortridge, 4 Ex., 699; O’Dell v. Boston, etc., Ry., supra ; but 
compare Collie’s claim, L. R., 12 Eq., 259, which holds the contrary.

' The interests of two companies were for a time identical, the stock 
being owned by the same persons. It being desired to give one of the com
panies an independent interest by bringing in hew shareholders, an agree
ment (as alleged) was affected between the companies by which an allowance 
should be made to one company by the other for the loss suffered by the 
former in the past in the purchase of material during the time that the 
interests of the two companies were identical. Held:—that a contract of this 
nature, applying to transactions in the past could only be proved by a reso
lution of the directors or by an agreement in writing, and not by the mere
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A single director has no power unless appointed manager. The 
Acts commit the management of the business of a company to a board 
of not less than a certain number of directors, and while there may 
be much of routine business that is managed by one or more under 
the name of managing director or some other name, the company 
is not bound, and it would be unsafe that it should be bound in matters 
out of the ordinary course, by any other than the regularly consti
tuted authority* 1 and apart from any question of ratification.2

29. Sense in which directors are agents.—As to Provisional 
Directors, see supra, p. 260 et seep

Judge Thompson is of the opinion that while directors cannot be 
regarded in a strict sense as agents,3 because they derive their powers 
largely from the law, and not by a mere delegation from the stock
holders who elect them, yet they are agents in such a sense that in 
many cases their acts, otherwise voidable become valid by the ratifi
cation of the stockholders.4 * They are managing partners.8 The 
view of Mr. Palmer, however, is that directors in the eye of the law 
are agents, and this appears to be correct. Not only in the ease of 
directors but in all agency contracts there are many of the agent’s 
obligations which are derived solely from the law.

30. Power of directors that of administration and management— 
Examples of administrative powers.—Without going into the question 
as to whether directors are general agents, or special agents only, a 
question upon which opinions have greatly differed in England,6 * the 
general Acte are clear that in all matters of administration their 
powers are supreme except where expressly limited by the statute ard

verbal evidence of the president of the company sought to be charged. Young 
v. Consumers Cordage Co., R. J. Q., 9 8. C., 471, reversed In appeal, R. J. Q., 
7 Q. B., 67, but confirmed by the Privy Council.

• Hamilton & Port Dover Ry. Co. v. Gore Bank, 20 Grant's Chy., 190. 
195; Hartford Bridge Co. v. Granger, 4 Conn., 142.

1 Reuter v. The Electric Telegraph Co., 6 E. & B., 341.
«But Mr. Palmer, In his work on Company Law, says directors In the

eye of the law are agents, pp. 119 & 120.
«Charitable Corporation v. Sutton, 2 Atk., 400; Bank v. Rutland Ry. Co.,

30 Vt., 169, 169; Llndley Comp. Law, 6th Edit., 165; Grant v. United Switch-
lock Rail Co., 80 C. D., 136; Thompson Corp., sec. 3968.

r Forest erf Dean Coal Co., 10 Ch. Dlv., 450, 461.
1 Llndley on Partnership, 4th Edit., 249.
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requiring the sanction of the shareholders.* 1 As a striking example of 
the interpretation put upon that clause of the Dominion Act2 * which 
provides that “The directors of the company may administer the affairs 
of the company in all things,” etc., it has been held by the Supreme 
Court8 that an assignment by the directors of all the estate and 
property of the company to trustees for the benefit of creditors is not 
ultra vires of such directors, and does not require special statutory 
authority or the formal assent of the whole body of shareholders.

The company itself cannot act in its own person, for it has no 
power; it can act only through its directors.4 * Our Acts distinctly 
provide that the affairs of the company shall be managed by a board 
of directors.6 So that the management of the business cannot be 
exercised by the stockholders, nor can the directors be overruled by the 
stockholders, nor have the shareholders the power to instruct them or 
to control their action.6 It has been held that a vote by the share
holders of a company, to issue bonds to purchase a certain property 
and rights, is voided by a resolution of the board of directors declining 
to carry out the arrangement, where the charter and by-laws give only 
the directors power to borrow.7 (See section 30 post, for further 
examples of powers of administration.)

'Sec. 3B Dom. Act, R. S. C., ch. 119; see Hovey v. Whiting, Supreme Ct. 
1887, 14 Can. S. C. R., at p. 534.

* Ibtd.
'Hovey v. Whiting, supra; confirming 13 Ont. A. R., 7, wherein Donly 

v. Holmwood, 4 Ont. A. R., 555, was distinguished; in the Supreme Court this 
case was doubted. See also p. 285 ct scq., section 33

«Ferguson v. Wilson, L. R., 3 Ch., 77, 89.
» Sec. 28 Dom. Act. R. S. C.. ch. 119.
1 Quebec Agricultural Implement Co. v. Hebert, 1 Q. L. R., 363; Cann v. 

Eakine, 23 N. Sc., 475 ; see Guildford v. Anglo-French Steamship Co., tt Can. 8. C. 
R., 303, confirming Supreme Ct. Nov. Scotia, 2 Russ. & Geld., a person who con
tributes a ship in payment of his share of stock is not part owner of ship ; and the
fact that he is appointed captain and is shareholder has nothing to do with
the question of his right of action for alleged wrongful dismissal by the
directors.

In Quebec Agricultural Implement Co. v. Hebert it was held that the
shareholders could not administer the affairs and franchises of the company 
otherwise than through the medium of the directors. The directors had 
resigned, and the shareholders appointed a person as assignee to be assisted 
by a council of advisers composed of three of the late directors, with full 
power to wind up the affairs. The person so appointed proceeded, in the 
company's name, to call in and sue for the amount of a share subscribed by 
the defendant. It was held that the action would not lie.

7 Cann v. Bakins, 23 N. S„ 475.
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31. Remedies of shareholders dissatisfied with directors.—If the
shareholders are dissatisfied with the directorate, their remedy is to 
appoint a new board at the next election of directors; or, if the exist
ing directors are acting in breach of their trust, the shareholders may 
appeal to the courts for their remedy.1

32. Limitation on powers of directors—By-laws must be confirmed 
by company—Rules of Railway Acts.—There is limitation placed upon 
the actions of directors ; they are given by the Acts power to make 
by-laws not contrary to law or to the letters patent for the purposes 
enumerated in the statute and which relate to matters of administra
tion.2 * These by-laws, however, and every repeal, amendment or 
re-enactment therebf, unless in the meantime confirmed at a general 
meeting of the company, duly called for that purpose, will only have 
force until the next annual meeting of the company, and in default 
of confirmation thereat, shall, at and from that time only, cease to 
have force.8 And in our Railway Acts, both Dominion4 5 and Provin
cial, it is provided that the directors shall be subject to the examina
tion and control of the shareholders at their annual meetings, and 
shall be subject to all by-laws of the company, and to the orders and 
directions from time to time made (or given)6 at the annual or special 
meetings; but such orders and directions must not be contrary to the 
express directions or provisions of the general or special Act.

33. Company’s sanction required to acts beyond administration— 
Sale of assets and good will—Assignment. —In regard to some matters 
of more importance than acts of mere administration, such as the 
borrowing of money, giving security therefor, and increasing or 
decreasing the capital stock, our Canadian Companies’ Act invariably 
require the sanction of the shareholders at a general meeting.

Although, as has been already stated,6 the directors may assign, 
without the consent of the shareholders, all the estate and property of 
a company to trustees for the benefit of creditors, vet, being agents or 
trustees for the purpose of carrying on the company’s business, they 
have no power, without a direct authorization from the shareholders, 
to determine its business and defeat the object of its charter, by selling

1 See remarks of Blackburn. J., In Taylor v. Chichester Ry. Co., L. R.,
2 Ex. App., 378.

» Sec. 35 Dom. Act, R. 8. C., eta. 119.
• Sec. 36, Ibid. 4 Ry. Act of 1888 (D). sec. 56.
5 These words omitted in the Provincial Acts. 6 Supra, p. 284.
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out en masse, its corporate assets and good will.1 But in regard to 
the case of an assignment by directors of the whole of the company’s 
property in favor of its creditors, it cannot be said that the affairs of a 
company cease to require the management and administration of 
those to whom is specially entrusted the management of its 
affairs when it becomes unable to pay its debts in full. The insol
vency makes it to be the first duty of those having entrusted to them 
the management and administration of the whole of the affairs of the 
company to take prompt measures to secure the assets of the company 
for distribution among all the creditors proportionately and equally 
without preference or priority, and the balance, if there be any, after 
payment of all the debts in full, for the shareholders.2 * When the 
company is in insolvent circumstances, the greatest care is necessary, 
and the best management is required to prevent the assets of the com
pany being wasted in litigation or lost by sacrifice at forced sales under 
execution, in order to preserve equal distribution among the creditors, 
and if possible something out of the wreck for the shareholders of 
whose affairs the directors are given the management and administra
tion.8 In one Ontario case, Donley v. Holm wood,4 it was held that 
the directors of a joint stock company could not, without being author
ized by the shareholders, make a voluntary assignment in insolvency 
under the Insolvent Act, 1875. But it has been pointed out in a 
later case5 that the ratio dicidendi of the former decision was that 
the immediate effect and necessary consequence of such an assign
ment, if valid, would be to change the legal status of the company, to 
transfer the right to administer its affiars in making calls upon shares, 
suing for and collecting its debts, etc., to an official assignee, and to 
wind it up or place it in liquidation. And it was further pointed out 
that the Court of Common Pleas, in the former case, expressed them
selves of opinion that the power to make an assignment for the benefit 
of creditors was to be looked upon as something very different from a 
power to execute an assignment under the Insolvent Act. But Mr. 
Justice Gwynne in the Supreme Court was of opinion that the judg
ment in Donley v. Holmwood could not be sustained in so far as it is

1 Thompson Corp., sec. 3983.
2Per G wynne, J., in Hovey v. Whiting, 14 Can. S. C. R., at p. 534; see

also Merrick v. Trustees, etc., 8 Gill (Md.), 59.
1 Ibid. * 4 Ont. A. R., 555.
5 Whiting v. Hovey, 13 Ont. A. R., at p. 33, confirmed in Supreme Court'
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rested upon any supposed general principle of law applicable to all 
cases, or upon the language of Willes, J., in Wilson v. Miers.1

34. Responsibility of company for ultra tires acts of directors 
—Seal of company—Apparent authority—Benefit received—Executed 
contract.—The distinction must here be pointed out between objec
tions raised by the shareholders as ultra vires of the directors and the 
objections of outsiders. The company is not bound by any acts done 
by the directors for business in which the compart)' has no power to 
engage,2 * and these are the only acts which, if the directors do, arc 
ipso facto void. But not only do acts of the directors bind the com
pany when done within the scope of their authority but also, where 
the acts of directors, however irregular, belong to a class of acts which 
class is authorized by the object stated in the letters patent of incor
poration, or, in England, deed of settlement ; in these cases the com
pany is absolutely bound when the acts are done with strangers who 
act bona fide with the company, and when those acts are done with the 
shareholders of the company, then these acts are voidable only, and 
the other shareholders must take active steps to set aside the trans
action,8 and where there is no dishonesty time bars the remedy.4 But 
if directors neglect the acts which are within their authority and which 
they ought to perform, neither a court of law nor of equity will allow 
them afterwards to take advantage of their own neglect.5 * * It is not 
to be presumed that what has been done is ultra vires, and therefore

1 10 C. B. (N. 8.). 364; and see Merrick v. Trustees, etc.. 8 GUI (Md.). 59; 
Thompson Corp., 3986, in favor of the view that directors may assign for 
benefit of creditors.

* Montreal Assurance Co. v. McGlllivray, 13 Moore P. C., 87.
s Per Romilly, M. R., in Spackman v. Evans, L. R., 3 H. L., 171, 244; see 

Whiting v. Hovey, 13 Ont. A. R., 7, confirmed in Supreme Ct„ 14 Can. S.C.R., 
515; Greenstreet v. Paris, 21 Grant’s Chy., 229; Merchant’s Bank of Canada 
v. Hancock, 6 O.R., 285; Bank of Toronto v. Cobourg, etc., Ry. Co., 10 O.R., 376.

In the Supreme Court case of Neelon v. Town of Thorold (22 Can. S.C.R., 
390), the Chief Justice said (at p. 395): "It has long been the doctrine of 
the Courts, as I understand it, that mere irregularities in the internal pro
ceedings of corporations and joint stock companies do not affect persons con
tracting with the corporation or company. I do not think that such doctrine
is the less applicable in the present case for the reason that Mr. Neelon (the
person contracting with the company) was himself a director and had notice 
of all that was done." .»

«Spackman v. Evans, L. R., 3 H. L., 171, Romilly, M.R., dissenting on 
this point; Greenstreet v. Paris, 21 Grant’s Chy., at p. 236.

Bargate v. Shortridge, 5 H. L. Cas., 297.
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when an instrument is produced under the seal of the company it is 
prima facie to be taken that the seal was properly affixed.1

In regard to acts which are ultra vires of the company altogether, 
as being outside the objects which the company has power to enter
tain, it is said that the special powers given to the ultimate authority 
within the company—whether it be the directors, or a general council, 
or a majority at a general meeting—are always to be construed as 
subject to a paramount and inherent restriction that they are to be 
exercised in subjection to the purposes of the original bond of associa
tion.2

One strong feature in determining the liability of a company for 
the illegal acts of its directors ultra vires the company is where the 
company has received substantial benefit from such acts.. It is a 
well established rule that where a company has obtained the benefit 
of an executed contract, it will not be allowed to repudiate the con
tract on the ground of any informalities in connection therewith.3 

This principle is also recognized in the Civil Law, for the Quebec 
Civil Code enacts4 * that “a stipulation that the obligation is contracted 
for the partnership binds only the partner contracting, when he acts 
without the authority, express or implied of his co-partners; unless 
the partnership is benefited by the act, in which case all the partners 
are bound.” So where the shareholders benefit by the act of their 
directo rs, unless they repudiate it immediately they will be held to have 
acquiesced in it.6 Thus, a railway company may be held liable on a 
subscription to secure the location of an agricultural fair with a view 
to increasing its traffic, although there is a defect of power to make

1 D’Arcy v. The Tamar, etc., Ry. Co., L. R., 2 Ex., 158, per Brain well, B., 
at p. 162; Whiting v. Hovey, supra] see Fellows v. The Albert Mining Co., 
16 N. B., 203; see also Palmer v. Mail Printing Co., 28 O. R., 656; Garland, 
etc., Co. v. Northumberland, etc., Co., 19 Can. L. T., 274; 31 Ont. R., 40.

“Pickering v. Stephenson, L. R., 14, Eq., 322; Buckley Comp., 6th Ed., 493.
SNeelon v. The Town of Thorold, 22 Can. S. C. R., 390; Bernardin v. 

Municipality of Dufferin, 19 Can. S. C. R., 581; Canada Central Ry. Co. v. 
Murray, remarks of Gwynne, J., therein, 8 Can. S. C. R., at p. 334; Clarke v. 
Sarnia Street Ry. Co., 42 U. C. Q. B., 39 ; Forrest v. G. N. W. Central Ry. Co., 
12 Man. L. R., 472, 19 Can. L. T„ 152.

«Art. 1855.
«Société de Construction d’Hochelaga v. Soc. de Construction Métropo

litaine, 4 Dorlon Q. B. Rep., 199; Indianapolis Rolling Mill Co. v. St. Louis,
etc., Ry. Co., 120 U. S., 256. The head of a corporation may bind the body 
corporate by any contract from which it may derive a benefit (Royal Institu
tion for the Advancement of Learning v. Desrivières, Stuart’s K. B. Rep., 
p. 224.)
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such a contract, if it is not in violation of the charter and the company 
has thereby induced one to expend money in reliance thereon.1 And 
under the Civil Law, where the manager of a bank doing business as 
a limited partnership has not the power to hypothecate the property 
of the bank, (a restriction which is also placed upon directors under 
our Acts,) although a hypothec placed by him as security for a loan 
to the bank would be void, yet the bank would be liable for the amount 
of the loan where it benefits by it.2 *

But the general rule that where a contract is executed the law 
implies a promise,8—or to state it in another way, where a contract 
has been executed there is a moral necessity that the other party to 
the contract should pay the value in spite of any irregularities in the 
contract4 * * *—does not always apply to the case of a company where the 
contract has been entered into by some one not having the power to 
bind the company, and the latter has not given its assent. For 
instance, if the secretary of a company, with the sanction of two 
directors of a company take it upon themselves, without calling a 
meeting of the board, to agree with an execution creditor of the com
pany to*delay execution against the company’s construction material 
in consideration of certain other security for the debt being given 
(viz., moneys coming to the hands of the execution creditor from 
certain garnishee proceedings taken by him against debtors of the 
company) ; if the board of directors upon hearing of this arrangement 
consider the terms too hard and unreasonable, they can repudiate it 
especially where the execution creditor was not prejudiced by the 
delay which had been granted.8

35. Acquiescence as a remedy for “ ultra vires ” acts of directors.
—Acquiescence is not so easily presumed0 in the case of acts onerous 
to the company or one or more of its shareholders. In such case, 
although some acts of directors which are ultra vires may be rendered

1 State Board, etc., v. Citizens Street Ry. Co., 44 Ind., 407, and see Clarke 
v. Sarnia Street Ry. Co., 42 U. C. Q. B., 39; but see Tomkinson v. South 
Eastern Ry. Co., 35 Ch. Dtv„ 67®, which holds the contrary.

2 Nancy, 26 March, 1876; 91 Journal du Palais, 217.
s Blast London Waterworks Co. v. Bailey, 4 Bing., 287.
4 Hall v. Mayor of Swansea, 5 Q. B„ 526; Pim v. Municipal Council of

Ontario, 9 U. C. C. P., 304; Forrest v. G. N. W. Central Ry. Co., 12 Man. L.R.,
472; 19 Can. L. T., 162.

Hamilton & Port Dover Ry. Co. v. The Gore Bank, 20 Grant’s Chy., 
190 ; see also Almour v. Law, 26 Nova Scotia Rep., 340, 347.

r O’Dell v. Boston, etc., Coal Co., 29 N. 8. R., 385.

19
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valid by acquiescence, yet this can only be by the individual acquies
cence of every shareholder.1 In the absence of full information mere 
lapse of time cannot grow into acquiescence.2 Length of time may, 
in many cases, materially assist in establishing acquiescence; but it is 
not the time but the acquiescence which changes what would other
wise be a void act into a valid one.3

36. Further instances of administrative powers.—It has been 
stated that the directors may administer the affairs of the company in 
all things.4 This means that their authority extends to all acts reason
ably necessary for management.6 Thus a board of directors or a man
aging partner of a civil law partnership can give a gratuity to those 
who have rendered special services to the company, where the profits 
of the year or state of business of the company will justify it.6 They 
can compromise with an insolvent debtor of the company,7 or with 
shareholders in regard to disputed claims.8 They may also grant a 
pension for the benefit of the family of a deceased servant of the 
company for it may benefit the company to treat its servants with 
liberality.6

37. Extraordinary powers given directors by by-laws or special 
statutes.—There are decisions to the effect that where the charter of a 
company or the governing statutes provide that in the management 
of its affairs the directors shall have all the powers which the corpora
tion itself possesses, not incompatible with the by-laws and the laws 
of the country, and there is nothing in the by-laws incompatible with 
the exercise by the directors of the power to borrow money, issue 
bonds, or to convey in mortgage the lands of the company as security, 
then, and then only, can they exercise such power in the absence of

i Brotherhood’s case, 31 Beav., 365; Smallcombe v. Evans, L. It., 3 H. L., 
249; Spackman v. Evans, Lord Cransworth, L. R., 3 H. L., p. 190; Houlds- 
worth v. Evans, Lord Cransworth, Ibid, p. 276; Riche v. Ashbury Ry. Car
riage Co., L. R., 9 Ex., 224, 232.

3 Spackman v. Evans, L. R., 3 H. L., at p. 233.
* Evans v. Smallcombe, L. R., 8 H. L., at p. 2(K).« * Supra, p. 283 et seq.
5 See West of England Bank, Ex parte Broker, 14 Ch. Div., 317.
fHampson v. Price’s Candle Co., 34 L. T„ 711; 24 W. R., 754; Pardessus 

Droit Commercial, vol. 4, p. 92; 4th Edit., 1831.
1 Pardessus loc. cit. ; Preirst v. Mira, Journal du Palais, 1842, vol. 2,

p. 126.
8 Supra, chapter on Capital Stock, p. 107.
» Henderson v. Bank of Australia, 40 Ch. Div., 170.
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express permission.1 And this would apply to Canadian companies 
incorporated by special Act, in which these powers were expressly 
given to the directors. But under our Companies’ Acts the general 
rule is that directors may only borrow money and issue bonds, deben
tures or other securities therefor or mortgage or pledge the property, 
real or personal, to secure any sums borrowed by the company, when 
authorized to do so by a by-law for the purpose passed and approved by 
the votes of shareholders, representing at least two thirds in value of 
the subscribed stock of the company represented at a special general 
meeting duly called for considering the by-law.2 In certain of the 
Provincial Acts, the proportion of shareholders required to sanction 
the loan differs from the Dominion Act.3

38. Incidental powers of directors of trading companies.—In the
case of a trading corporation, however, the directors could authorize 
their manager to deposit goods in a warehouse and raise money on the 
security thereof for the prosecution of the business of the company, 
and it would not be necessary, in such a case, that the above men
tioned by-law should exist, as a condition precedent to such a proceed
ing.4 The directors having the right to pass by-laws for the conduct 
of the affairs of the company5 and having the power to enter into any 
inlra vires contract on behalf of the company,6 then in the case of a 
trading company they could necessarily authorize their manager to 
conduct the financing of the company, within the limits of the neces
sities of every day operations. But in regard to procuring extensive 
loans and the issue of bonds and debentures therefor, or pledging or 
hypothecating the property of the company as security therefor, while 
a by-law passed by the shareholders is necessary to authorize the direc
tors to take such steps, yet, on the principle already laid down7 where 
no complaint is made by the shareholders, or the company, though 
aware of the facts, because of any irregularity or informality in the 
raising of money by the manager, and pledging the property of the 
company therefor, an outsider, such as an execution creditor, or a 
subsequent purchaser of the mortgaged estate, would not be allowed

* Australian Company & Mounsey, 4 K. & J., 733; Ex parte Nat. Bank,
L. R., 14 Eq., 507 ; Patent File Co., L. R., 0 Ch., 83.

• Sec. 37 Dom. Act, R. 8. C., ch. 119.
• For Instance, the British Columbia requires the sanction of three- 

quarters of the shareholders, R. 8. B. C., ch. 44, secs. 100 and 122.
* Merchant's Bank of Canada v. Hancock, 6 O. R., 285.
6 R. 8. C., ch. 119. sec. 35 (g). • Ibid. sec. 35. 1 Supra, p. 287.
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to interfere, there being no imputation of fraud or illegality in its 
broad and culpable sense.1

39. Company’s power to mortgage.—It is to be remarked that
even in the absence of express power granted to a company to mort
gage its property, every company in this country has the power to 
mortgage its property for the purposes of its undertaking.2 There
fore, although most of our Acts expressly give the power to “ hypothe
cate or pledge the real or personal property of the company to secure 
any sums borrowed by the company,”3 this must not be considered as 
implying that the company’s powers to mortgage are to be limited to 
that object; it may mortgage its property for other purposes provided 
the mortgage is within the scope of the powers conferred upon the 
company.4 5 Thus a company can mortgage its property to guarantee 
the debt of its contractor, contracted for materials to be used by the 
company.6

40. Power of directors to issue negotiable paper—By-law.—All
the Companies’ Acts in this country expressly confer the power to 
make, indorse, and accept bills and notes.0 Section 70 of the 
Dominion Companies’ Act which is typical of all the Joint Stock Com
panies’ Acts of the Provinces, provides that “ Every . . . bill of 
exchange drawn, accepted or indorsed and every promissory note and 
cheque made, drawn or indorsed on behalf of the company, by any 
agent, officer or servant of the company, in general accordance with 
his powers as such under the by-laws of the company, shall be binding 
upon the company; and in no case shall it be necessary to have the 
seal of the company affixed to any such . . . bill of exchange,
promissory note or cheque, or to prove that the same was made, drawn, 
accepted or indorsed, as the case may be, in pursuance of any by-law 
or special vote or order,” etc. The language of this section requires 
that before commercial paper is issued by the company, .the Board of 
Directors should pass a by-law designating which officers of the com-

1 Merchant's Bank of Canada v. Hancock, supra ; and Greenstreet v. Paris, 
21 Grant’s Chy., 229.

2 Bickford v. Grand Junction Ry., 1 Can. 8. C. R„ 696; see remarks of 
Strong, J., at p. 730.

|R. 8. C., ch. 119, sec. 37 (b).
« Bickford v. Grand Junction Ry., 1 Can. S. C. R., 696.
5 Ibid; and see In re Pyle Works (1891), 1 Ch., 173. See also on this sub

ject, Chapter XII—Financial mattbbs.
rR. S. C., ch. 119, sec. 76, as an example of all the Companies’ Acts.
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pany shall sign such paper on behalf of the company. In default 
of any such general by-law, a special resolution of the Board would 
be required to render valid each promissory note or bill of exchange 
issued by the company. The practice is to pass a general by-law in 
regard to all commercial paper, designating the officers who are author
ized to sign and execute these documents.1

This section enables companies to draw, accept and indorse bills 
of exchange, etc., but the company acts by its directors, as appears 
from the language of section 35 of the Dominion Act and the cor
responding sections in the Provincial Acts. By these sections the 
directors may make, or cause to be made, any description of contract 
which the company may, by law, enter into.2 The necessity for a 
general by-law or special action by the Board of Directors was pointed 
out in an early case,8 in which it was held that under a former 
Dominion Companies’ Act, containing precisely the same wording as 
the present in this respect, the company could not issue promissory 
notes unless the power were formally given by the by-laws of the 
company. The decision proceeds to state that as in the case under con
sideration the by-laws provided that “the president and secretary shall 
have power to draw cheques, to sign deeds, stock certificates, all con
tracts authorized by the board of directors, and all matters and docu
ments of special import, that the notes in question had not been proved 
to have been authorized in such a manner as to bring them within the

•That thia la the true Interpretation la apparent from Hovey v. Whiting. 
14 Can. S. C. R., 615. The agreement In thia caae could not have been upheld 
had auch a contract come under aec. 76, becauae In that event It would have 
been neceaaary to have proved a by-law to enable the dlrectora to make auch 
an agreement.

Where It la aought to make the dlrectora aubject to thia clauae, they are 
expressly included therein. Thus in an old Act incorporating the Marmora 
Foundry Company, (16 Vic., ch. 263, 1853), section 20 provides that: " Every 
contract, agreement, engagement or bargain by the company, or by any one 
or more of the dlrectora on behalf of the company, or by any agent or agents 
of the company, and every promissory note made or endorsed, and every bill 
of exchange drawn, accepted or endorsed by auch director or dlrectora, or by 
any officer on behalf of the company, or by any such agent or agents In 
general accordance with the powers to be devolved to and conferred on them 
respectively under the said by-lawa, and In pursuance of the same or any of 
them, shall be binding upon the said company."

"Peruvian Ry. Co. v. Thames & Mersey Marine Ins. Co., L. R., 2 Ch., 617; 
and see General Estate Co., ta> parte City Bank, L. R., 3 Ch., 768.

'Coates v. The Glen Brick Co., Superior Ct., Montreal, 30 Nov., 1870, 
1 Rev. Crlt, 121.
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category of contracts authorized by the board of directors, the com
pany was not bound thereby. This is all that appears in the note of 
the case. If, as would appear from this short summary, the notes 
sued upon had been signed by the president and secretary, the con
clusion that the company would not be bound by them would at first 
sight appear to be incorrect, for the Act states that “notes signed by an 
officer of the company in general accordance with his powers as such 
under the by-laws of the company, shall be binding upon the com
pany.” If there were no by-law defining his power in this respect, 
prima facie the company would not be liable on the notes, although 
the note would be held good as an acknowledgment of indebtedness 
till denied specially.1 The apparent inconsistency in this case arises 
from the fact that the wording of the by-law seemed to require that 
no promissory note should be issued without the special authorization 
of the board of directors. In fact, it did not confer a general power 
to issue notes upon the president and secretary; and, although there 
is no full report of the case, this would appear to bo the decision of 
the learned judge.

41. Resumé of general law as to issue of commercial paper by 
companies.—In regard to the general law relative to the issue of 
promissory notes by companies, the following resume of the principal 
features of the subject are taken from a judgment of Cross, J., ren
dering the decision of the Court of Appeal in Montreal in the case of 
Société de Construction du Canada v. La Banque Nationale.2 After 
reviewing the English authorities, the learned judge concludes :

1st. That a commercial corporation may validly make and issue 
negotiable promissory notes and other negotiable instruments.2

2nd. That a corporation specially authorized by its charter, or 
having power to make bylaws for the purpose, and having made such 
by-laws, may do the like.

3rd. That a non commercial corporation, irrespective of any such 
by-laws, may do the like if the nature and character of the business it 
is authorized to transact warrants it.

4th. That although the making and issuing of such instruments 
by a corporation may be ultra vires, it is only so in a secondary sense, 
and will be binding on the corporation, unless the transaction be

1 Société de Construction du Canada v. La Banque Nationale, Q. B., 
Montreal, 1880, 3 Leg. News, 130.

• 1880, 3 Leg. News, 130.
•And see Berton v. Central Bank, B Allen (10 N. B.), 493.
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sought to be restrained at the instance of some one interested as a 
corporation.

5th. That if a promise be held out to the public by an incorpor
ated company that they will pay to the order of a person named, that 
person can transfer the instrument by indorsement, so that the com
pany cannot set up in compensation against the holder any debt that 
such transferor may afterwards come to owe the company.

The learned judge also held that in the absence of any special 
denial, authority of officers of an incorporated company to make notes 
will be presumed, and also that the note was given for consideration.1

The subject of the issue of bills and notes will be further considered 
in other parts of this work.

42. Powers specially delegated to directors to regulate by by-laws 
to be ultimately sanctioned by the shareholders.—Among the powers 
specially enumerated in our Companies’ Acts as being delegated to the 
directors to regulate by by-laws, such by-laws to be subject to the 
ultimate approval of the shareholders2 are the following :—

(a) The regulation of the allotment of stock, the making of calls 
thereon, the payment thereof, the issue and registration of certificates 
of stock, the forfeiture of stock for non-payment, the disposal of for
feited stock and of the proceeds thereof, and the transfer of stock;

(b) The declaration and payment of dividends;
(c) The number of the directors, their term of service, the 

amount of their stock qualification and their remuneration, if any;
(d) The appointment, functions, duties and removal of all agents, 

officers and servants of the company, the security to b< given by them 
to the company and their remimeration ;* * * 8

1 Citing among others Snarr v. Toronto. P. & B. & S. Society, 29 U. C.
Q. B.. 317.

* Sec. 35 Dom. Comp. Act, R. S. C., ch. 119.
8 Without express power it is the right of the directors of a railway com

pany to appoint necessary officers and agents of the company, and to provide 
for the manner of their payment (Falkiner v. Grand Junction Ry. Co., 4 
O. R., 350.)

The agreement to pay a solicitor a fixed sum as a yearly salary in lieu 
of paying items in detail, is neither illegal nor unusual, whether it provides 
for the past or the future (Ibid).

Where the directors of a railway company passed a by-law, enacting 
that the salary of the plaintiff, as solicitor of the company, should be fixed 
at 11000 per annum, which by-law was afterwards, at a meeting of share
holders, repealed;

Held, that the by-law was within the competence of the directors under
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(e) The time and place for the holding of the annual meeting 
of the company, the calling of meetings, regular and special, of the 
board of directors and of the company, the quorum, the requirements 
as to proxies and the procedure in all things at such meetings;

(f) The imposition and recovery of all penalties and forfeitures 
which admit of regulation by by-law;

(g) The conduct, in all other particulars, of the affairs of the 
company.

In regard to the remuneration of directors, some qualifications 
must be pointed out. No doubt the Act explicitly provides that direc
tors may fix their remuneration by by-law, but this by-law has to 
receive the sanction of the shareholders convened at a special general 
meeting or annual meeting, and if not confirmed at the meeting the 
by-law will cease to have effect from the date of the meeting. If not 
confirmed there may have been an intervening period that is, the 
period between the passing of the by-law and its rejection at the 
annual meeting, wherein the directors were the sole judges as to the 
amount of their remuneration. Or it may be that no by-law relative 
to this subject has been passed. Unless authorized to do so by the 
instrument which regulates the company or by the shareholders at a 
properly convened meeting, the directors have no right to be paid 
for their services, and cannot pay themselves or each other, or make 
presents to themselves out of the .company’s assets.* 1 This would 
apply where the directors allowed their president a salary of $1200 
for the year then current, without the consent of the shareholders, 
and although the indebtedness of the company on this account was 
ordered by the directors to be certified under the corporate seal, 
neither the president nor the directors being considered as servants 
of the company and as such entitled to remuneration for their labour 
according to its value.2

C. S. C., ch. 66, sec. 47, and that the shareholders could not undo the arrange
ment In respect of past services of the solicitor received by them (Ibid).

Where the directors of a company had power to appoint officers and 
agents and dismiss them at pleasure, Held,—that their appointment of a 
solicitor need not be under the corporate seal (Gaston's case, 10 Ont. P. R., 
339).

Directors may dismiss the manager of a company without notice, when 
the latter is insolvent and insubordinate (Dick v. Canada Jute Co., 8. C. 1886, 
30 L. C. J., 185).

1 In re O. Newman & Co., per Lindley, L.J. (1895), 1 Ch., 674, 12 R., 228; 
Fellows v. The Albert Mining Co., 3 Pugs. (16 N.B.), 203 .

1 Fellows v. The Albert Mining Co., supra-, Dunston v. The Imperial Gas 
Light Co., 3 B. & Ad., 125.
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The shareholders at a meeting duly convened for the purpose 
can, if they think proper, remunerate directors for their trouble, or 
make presents to them for their services, out of the assets properly 
divisible amongst the shareholders themselves. Further, if the com
pany is a going concern, the majority can bind the minority in such 
a matter as this; but to make presents out of profits is one thing, and 
to make them out of capital, or out of money borrowed by the com
pany, is a very different matter. Such money cannot be lawfully 
divided amongst the shareholders themselves, nor can it be given 
away by them for nothing to their directors, so as to bind the com
pany in its corporate capacity.1 But if the permanent by-laws of a 
company fix the directors’ fees at a reasonable amount, they will be 
entitled to them, although no profits are ever made by the company.2 * 
A director can sue for remuneration which the company has agreed 
to pay him.8 To take remuneration beyond what is payable under 
the Act or by-laws is a misfeasance, and directors who arc parties to 
it are jointly and severally liable for the amount thus illegally paid.4

44. Obtaining increased powers for the company.—In regard to 
obtaining increased powers for the company, this is left primarily to 
a certain proportion of the shareholders assembled at a special general 
meeting called for the purpose, who give the directors authority5 to 
proceed, if they see fit,6 in carrying out the formalities necessary to 
that end.

45. Manner of changing amount of capital stock or subdividing 
the shares.—But in regard to increasing or decreasing the capital 
stock or subdividing the shares, the directors take the initiative and 
pass a by-law for the purpose. This by-law must afterwards be con
firmed by the votes of shareholders representing at least two-thirds 
in value of all the subscribed stock of the company, at a/ special 
general meeting duly called for considering the same, and afterwards 
confirmed by supplementary letters patent.7

* In re Newman & Co. (1896), 1 Ch., 674; 12 R., 228; Per Lindley, L.J.
* Rr Lundy Granite Co.; Harvey Lewis case. 26 L. T., 673.
* Orton v. Cleveland Co.. 3 H. & C., 868; Nell v. Atlantic Co., 11 T. L. R., 

407, C. A.
4 In re Newman (1895), 1 Ch., 674; Oxford, etc., Soc., 35 Ch. D., 502; Leeds

Estate Co. v. Shepherd (1897), 36 Ch. D., 809,
* R. S. C., ch. 119, sec. 18.
rn>id, sec. 14, “ The directors may," etc.
7/Md, secs. 17 to 20: Even where the charter of a company allows the 

capital to be increased, the directors cannot augment the original capital
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46. Allotment of stock.—It is to be noted that unless the by-law 
passed for the increase of capital prescribes the manner in which the 
shares of the increased capital shall be allotted, the control of such 
allotment shall rest absolutely in the directors.* 1 II

But once a by-law is passed at the annual general meeting of the 
company providing for the allotment of new stock by the shareholders, 
the directors have no power to pass a by-law directing its repeal and 
providing for the allotment by themselves.2

In regard to the ordinary allotment of stock, this is made at such 
times and in such manner as the directors prescribe by by-law unless 
the letters patent or supplementary letters patent make other definite 
provision.8

47. Payment of stock.—It has already been stated4 that directors 
may under our Acts, pass by-laws regulating the payment of stock, 
etc. Such by-laws will have force without the sanction of the share
holders until a general meeting has been called to confirm them, or, 
in the absence of such a meeting, until the next annual meeting of the 
company.5 But the directors are not bound to make such by-laws, 
and as they may under the Acts make any contract which the com
pany may by law, enter into,6 it would appear that in the absence of 
such by-laws they could allot and arrange for the payment of shares 
in materials supplied, or by services to be rendered, or in any other 
equivalent of their full value, provided the formalities as to registra
tion of a written contract to that effect were fulfilled as required by 
the Statute.7 But they could not issue shares for less than their 
nominal value.8 It is not ultra vires of the directors to take subscrip
tions of stock without receiving at the same time the statutory 10 per 
cent.9

where the business of the company (In this case a toll-bridge company) does 
not require it, and there Is sufficient cash on hand to meet all the require
ments of the business, and especially where such increase is sought to be 
made with a view to maintaining the directors in office (Perreault v. Milot, 
Q. B. 1886, 14 R. L„ 417).

1 R. 8. C., ch. 119, sec. 18 (2).
* Stephenson v. Yokes, 16 Can. L. T., 223.
•Sec. 26, R. S. C., ch. 119. See also Chapter V.—Capital stock.
1 Supra, p. 295.
6 Falkiner v. Grand Junction Ry. Co., 4 0. R., 350.
* See sec. 36, R. S. C., ch. 119.
I Sec. 27, Ibid; see British Seamless Paper Box Co., 17 Ch. Dlv., 467.
* McCraken v. McIntyre, 1 Can. S. C. R., 479 ; and see also Chapter V.
II Denison v. Leslie, 3 Ont. A. R., 536.
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48. Appointment of liquidator ends powers of directors.—Upon 
the appointment of a liquidator under the Winding-up Act* 1 * all the 
powers of the directors cease except in so far as the court or the liquida
tor sanctions the continuance of such powers. But the mere fact that 
a company is wholly insolvent does not deprive the directors of their 
powers.3

49. Fiduciary duty of directors to the shareholders—Power of 
contracting with company—Directors are not only agents, but to a 
certain extent trustees.8 They are trustees to this extent, that broadly 
speaking they will not be allowed to enter into engagements in which 
they have, or can have, a personal interest, conflicting, or which may 
possibly conflict with the interests of those whom they are bound by 
fiduciary duty to protect.4 So strictly is this principle adhered to, 
that no question is allowed to be raised as to the fairness or unfairness 
of the transaction ; for it is enough that the parties interested object.5 
The civil law and the law of England are the same upon these points.6 
The rule is as applicable to the case of one of several directors as to a 
managing or sole director.7 The above is broadly speaking the rule on 
this subject, because to particularize, it must be stated that, although 
the directors are in a certain sense the trustees of the company, they 
are also the trustees of the whole body of shareholders who appointed 
them ;8 and while it is true that they cannot enter into engagements 
in which their personal interests are conflicting, or which may possibly

iR. 8. C.. ch. 129, see. 34.
-Hovey v. Whiting, 14 Can. 8. C. R., 516, 534. See also Chapter XIII.— 

Winding-up of companies.
'•'See per Kay, J., In Faure Electric Accumulator Co., 40 Ch. Dlv„ p. 151; 

Aberdeen Ry. Co. v Blakle, 1 Macq. H. L., 461; Great Luxembourg Ry. Co. v. 
Magnay, 25 Beav., 686; Imperial Mercantile Credit Assn. v. Coleman, L. R., 
6 H. L., 189; Albion Steel Co. v. Martin, L. R., 1 Ch. Div., 580; Bennett’s case, 
5 De tiex. M. & G., 284 ; Ex parte Bennett, 18 Beav, 339 ; Ernest v. Corysdill, 2 
De Gex. F. & J., 175 ; Re Anglo-Greek Steam Nav. Co., 35 Beav., 399 ; Williams 
v. Page, 34 Beav., 661; York, etc., Ry. Co. v. Hudson, 16 Beav., 485; Greenstreet 
v. Paris, 21 Grant's Chy., at p. 232.

«Aberdeen Ry. Co. v. Blalkte, 1 Macq. H. L., 461; Daniel v. Gold Hill 
Mining Co., 6 B. C. L. R„ 495.

1Ibid. 1 Ibid; Dig. Lib. XVIII. 1.1. c. 34, s. 7.
;P«r Baggally, J., In North-West Transportation Co. v. Beatty, 12 App.

Cas., at p. 693.
Cumberland Coal & Iron Co. v. Parish, 42 Maryland, 598; Great Luxem

bourg Ry. Co. v. Magnay, 25 Beav., 686; Gaskell v. Chambers, 26 Beav., 360.
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conflict, with the interests of the company as represented by the then 
shareholders,1 yet if they do enter into any such engagement, it may 
be affirmed or adopted by the company as represented by the majority 
of its then body of shareholders, and the minority, who consider that 
their interests will be harmed by the transaction, have no remedy, 
provided that the transaction is not positively fraudulent or oppressive 
towards them.2 And further than this, the director who technically 
abuses his fiduciary position by entering into a contract with his other 
directors for the sale of certain of his property to the company, can 
vote as a shareholder, in proportion to the shares held by him, in deter
mining the adoption or ratification of the contract by the company.8 
And the mere fact that such a director has individually a majority 
of votes, acquired in a manner authorized by the constitution of the 
company, will not be deemed oppressive towards the dissenting share
holders when voting at the meeting to conform or reject the trans
action.4

Under the British Columbia Act directors are forbidden to en
ter into contracts with the company.®

50. Duty of directors as trustees of the company—Infra vires 
and vitra vires Acts.—While the directors are clearly trustees of 
the shareholders as regards matters which are within their powers, yet 
they are essentially trustees of the company itself in matters which 
require the express confirmation of the shareholders. For example, if 
the statute permits directors to be remunerated for their services 
according to by-laws and they appropriate salaries to themselves with
out a by-law having been sanctioned by the shareholders, the directors 
would, as already seen6 be abusing their fiduciary position towards 
their cestuis que trustent, the then shareholders; but if the latter saw 
fit to acquiesce in the action of the directors, there would no longer be 
a breach of trust. The company, as a company, that is to sav as it 
may be represented by its future shareholders, would have no ground 
of complaint, because the act being intra vires, if it did not meet with 
their approval, a new by-law could be passed reducing the rate of

1 Daniel v. Gold Hill Mining Co., 6 B. C. L. R., 495. Where a mineral 
claim was sold at a price so inadequate that it was apparent the sale was a 
scheme to benefit the purchaser and the directors, the sale was set aside.
dw.)

1 North-West Transportation Co. v. Beatty, 12 App. Cas., 589; and see 
Bank of Toronto v. Cobourg, etc., Ry. Co., 10 O. R., 376.

8 Ibid. 4 Ibid. 6R. S. B. C,, ch. 44, sched. 1, sec. 57. •.S'iipra, pp. 290, 297.
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remuneration or the old by-law could be quashed. But where the 
directors make a misapplication of the capital in such a manner as to 
be wholly ultra vires, then the question arises whether they are com
mitting a breach of trust toward their cestui que trust, the company, 
This depends upon certain circumstances. In the case of persons who 
own the entire capital of the company and intend to remain the sole 
proprietors they may make any honest agreements amongst them
selves as to the appropriation of their own property.* 1 But where it is 
intended that the shares of the company shall pass into the hands of 
the public, then a misappropriation of the capital would be a fraud on 
the future shareholders, although the whole body of present share
holders might have sanctioned it in the honest belief that it was for the 
best interests of the company,2 and the transferee of shares, belonging 
to a shareholder who acquiesced in the misappropriation, would not be 
prevented from suing the directors for breach of trust, by the fact 
that his transferor had knowledge which would have disabled him 
from suing.3 Where directors have acted ultra vires, it is no defence 
that the acts in question were done for the benefit of the company, if 
they knew, or ought with due care to have known, that such acts were 
ultra vires.4

Sir Nathanial Bindley in his work on Companies,5 * says: “ Direc
tors should remember that they are not the masters but the servants 
of the shareholders,” etc. It is submitted that the word “servants” is 
here inadvisedly used;0 that they can more safely be likened to agents 
or managing partners.7 It is surprising, however, to notice the 
amount of pains that have been taken by various courts and authors 
in endeavouring to ascertain some general term descriptive of the 
relations between directors and the shareholders: on the very face of it 
the subject matter is incapable of any general definition. The ques
tion must largely turn upon the relations existing at the particular 
moment, between the directors and the shareholders. It is also to be

1 In re Gold Company, 48 L. J., Ch., 281; 40 L. T., 5; In re Ambrose Lake. 
Tin Co., 14 Ch. Dlv., 390; 49 L. J., Ch., 457; In re British Seamless Paper Box 
Co., 17 Ch. Dlv., 467; 50 L. J., Ch., 497.

a London Trust Co. v. Mackenzie, 62 L. J., ch. 870; 3 R., 597; 68 L. T., 380.
1 Ibid. i Ibid. '6th Edit., at p. 364.
• See Fellows v. The Albert Mining Co., 3 Pugs., 16 N. B., 203; Dunaton

v. Imperial Gas Light Co., 3 B. & Ad., 125.
TSee Forest of Dean Coal Co., 10 Ch. Dlv., 450; London Financial Ass’n

v. Kelk, 26 Ch. Dlv., 107, 143; Aberdeen Ry. Co. v. Blalkle, H. L„ 1 Macq.,
at p. 471.
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noted that in all cases in this country the powers of directors are 
largely detined by the statutes and not by the shareholders, and in 
regard to practically all matters relating to the administration and 
management of the affairs of the company the directors take the initia
tive, and indeed are the only ones who can take the initiative 
in framing by-laws for that purpose. Where the directors have 
the controlling vote by virtue of their controlling interest as share
holders they sanction their own by-laws, and are indeed masters of the 
situation. It is not improper for a director to acquire stock in order 
to obtain control of the company if no improper means are used by 
him.1

51. Right of third parties to impugn acts of directors before 
winding up.—If the shareholders have the power to ratify acts.of the 
directors in breach of their trust, it is clear that so long as the share
holders do not complain of a particular transaction, and where it is 
not vitra rires, it is not competent for third parties, creditors of the 
company, to impugn the position of the directors,2 as long as the 
company is not brought under the Winding-up Act.

52. Right of liquidator to impugn acts of directors after com
mencement of winding up.—When the company is being wound up 
under the Winding-up Act, R S. C., ch. 129 (D), then, any breach of 
his fiduciary position committed by a director prior to the winding-up 
order, may be brought home to him by the liquidator appointed under 
the Act or any creditor.3 Section 83 reads as follows, “ When in the 
course of the winding-up of the business of a company under this Act, 
it appears that any past or present director, etc., has misapplied or 
retained in his own hands or become liable or accountable for any 
moneys of the company, or been guilty of any misfeasance or breach 
of trust in relation to the company, the Court may, on the application 
of any liquidator, or of any creditor or contributory of the company, 
notwithstanding that the offence is one for which the offender is 
criminally liable, examine into the conduct of such director, etc., and 
compel him to repay any moneys so misapplied or retained, or for

* Christopher v. Noxon, 4 O. R., 672; North-West Transportation Co. v. 
Beatty, 12 App. Cas., 689.

* Bank of Toronto v. Cobourg, etc., Ry. Co., 10 O. R., 376.
88ec- 83 Winding-up Act (D) ; R. 8. C., ch. 129. The object of this sec

tion Is to substitute a summary procedure for a more lengthy one; it does 
not Impose new liabilities (Bentlnck v. Fenn, 12 App. Cas., 652, 669; Archer’s 
case (1892), 1 Ch., at p. 334.)
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which he has become liable or accountable, together with interest, at 
such rate as the Court thinks just, or to contribute such sums of money 
to the assets of the company, by way of compensation in respect of 
such misapplication, retention, misfeasance or breach of trust, as the 
Court thinks fit.”

53. Consequence of breach of trust by director.—Apart from this 
statutory enactment, the consequence of a breach of trust on the part 
of a director is that he is bound to account for all profits made by him 
by the employment of the assets of the company, and for all profits 
made by him at the expense of the company unless he can show that 
the company, with a full knowledge of all the facts, has agreed to 
allow him to retain such profits for his own benefit.1 But it is seen 
that when the company is ordered to be wound up, the company, as 
represented by the shareholders, has no power to acquiesce in the 
breach of trust : the matter is then in the hands of the court, put in 
motion by the liquidator, a creditor or contributory. Where a direc
tor, having a judgment and execution of his own against the property 
of the company, acting in good faith, purchased the same at a sale by 
mortgagees, under a power of sale, for $8,400, and sold it in the fol
lowing year, for $23,000, it was held in winding-up proceedings, that 
he could not purchase for his own benefit but held the land as trustee 
for the company, and was accountable for any profit received on a 
re-sale, and by reason of his refusing to pay over or account for such 
profits, and in fact by his appearing as a bidder at the sale and so 
damping the bidding, was guilty of a breach of trust, within R. S. C., 
ch. 129, sec. 83.2 * Where a sale of company property was made under 
such circumstances that it was apparent that the sale was a sham one 
for the benefit of the purchaser and directors, the sale was set aside 
by the Court.8

54. Contracts between director and liquidator.—Upon the appoint
ment of a liquidator under the Winding-up Act all the powers of the 
directors cease unless continued by the Court or the liquidator,4 and 
with the cessation of the directors’ powers ceases their fiduciary rela-

1 Lindley Comp. (1889), p. 365 ; and see Tylee v. The Queen, 7 Can. 
8. C. R., at p. 683; In re 0. Newman & Co. (1895), 1 Ch., 674.

1 Re Iron Clay Brick Manufacturing Co.; Turner’s case, 19 0. R., 113; and 
see Tobin Canning Co. v. Fraser, 81 Tex., 407.

• Daniel v. Gold Hill Mining Co., 6 B. C. L. R., 495.
4 R. 8. C„ ch. 129, sec. 34.
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tions to the company or its shareholders.1 Hence a sale to the direc
tors by the liquidators, when the powers of the former have not been 
expressly continued by the latter, is valid.2 3 * *

55. Secret contracts by director with promotor.—There must be 
the fullest disclosure to the company by the directors. Perhaps the 
most fruitful source of breaches of trust arises in connection with 
secret agréments between promotors and directors. The usual method 
used to be that the directors subscribed for the necessary number of 
shares to qualify them as directors. They then issued to the pro
motors certain shares which they were to receive as paid-up shares 
under the scheme of organization, who in turn immediately trans
ferred the necessary number to the directors. They then proceeded 
to formally make the contract of purchase of the property, which 
according to the scheme, the company was organized to purchase : 
the promotors pocketed their respecive shares of the so-called “ pro
motion-money,” the bubble burst, and the innocent shareholders, who 
had bona fide subscribed for shares which were not paid up, were 
called upon as “ contributories ” to make up a fund for the payment 
of outstanding debts. In these cases the English Courts of Equity 
hold the directors who have taken part in the conspiracy, to the sub
stance of the liability which they in form hold themselves out as hav
ing fulfilled.8 The above method has been cleverly varied, as 
instanced in a later case. The new method consisted in the promotor 
getting a friend to become a director upon the terms that, if he should 
at any time desire to part with the shares which he was to take in order 
to qualify him as a director, the promotor would purchase them from 
him at the price which he should pay for them. The director took 
the qualification shares and paid for them at par out of his own money. 
He then proceeded to act for some time as director, but never disclosed 
to his co-directors or to the company his agreement with the promotor. 
He subsequently resigned, and of course upon his request the promotor 
paid him the sum which he paid for his qualification shares. Now, it 
is apparent that whatever abuse there may be about such a transaction,

1 Chatham National Bank v. McKeen, 24 Can. S. C. R., 348, confirming 27 
Nova Scotia, 305, reported subnom. re Mabou Coal & Gypsum Co.

» Ibid.
3Thompson Corp., sec. 4038; see Carling’s case, L. R., 20 Eq„ 680; Eden

v. Ridsdales Land, etc., Co., 23 Q. B. Div., 368; and see Hay's case, L. R„ 10
Ch., 593, 604.
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the director made no direct profit from it, at least he was no better off 
than before, and it seemed to be thought that for this reason there was 
no breach of trust or misfeasance for which the director could be held 
liable at the instance of the liquidator upon a winding-up, but the 
English Court of Appeal in Archer’s case1 held, reversing the judg
ment of Kekewich, J., that as the price obtained by the director from 
the promotor for his shares when he retired and sold out, was in excess 
of their actual value at that time, whatever profit or benefit accrued to 
him by his secret agreement with the promotor belonged to the com
pany, and that the retention by him of the proceeds of the indemnity 
occasioned a loss to the company for which he was accountable with 
interest. The real abuse in this case consisted in the company not 
being told of the existence of the bargain in order that they might 
elect whether they would let their director keep the advantage or not. 
Its existence not being disclosed, then, inasmuch as the indemnity 
became fruitful, the money which arose from it became money for 
which the director who had kept it secret was bound to account to the 
company. Although in one sense there was no loss to the company, 
yet in another sense there was. The loss was that the company did 
not get that benefit from the indemnity which ought to have been 
theirs, but that somebody else got it. The object of a clause that a 
director shall hold, say fifty shares for qualification purposes, is 
amongst others that the company shall have this security, that the 
director has a stake in the concern while he is acting as director, and 
that he shall not be simply in the position of a person who can, with
out loss to himself, play ducks and drakes with the company’s pro
perty.2 As pithily stated by Bowen, L.J.,8 “ the director is really a 
watch-dog, and the watch-dog has no right, without the knowledge of 
his master, to take a sop from a possible wolf.”

56. Director as an ordinary shareholder in regard to his own 
shares.—In the matter of dealing with his shares, a director is in 
general as free as any other shareholder. He is not a trustee for the 
general body of the shareholders, so as to be unable to deal with his 
shares in a maimer prejudicial to the interests of his cestuis que trus
tent, but in a vast variety of circumstances is just ae free to deal with 
his shares—except perhaps his qualification shares, which he cannot 
deal with without giving up his directorship—as any other person.4

1(1882), 1 CM., 822. 1 Per Bowen, L. J„ at p. 841. » JMtf.
« In re National Provincial Marine Ins. Co., Gilbert’s case, L. R„ 6 Ch., 

669; Thompson v. Canada Fire & Marine Ins. Co., 9 O. R., 284.
20
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And if directors truly and reasonably believed that they were acting- 
in the interests of the company, 'they are not chargeable with dolus 
malus or breach of trust merely because in promoting the interest of 
the company they were also promoting their own, or because they 
afterwards sold their shares at prices which gave them large profits.1

57. Power of directors to contract with the company.—All our 
Railway* Acts contain special provisions relating to the disqualifica
tion of directors whose interests are or possibly may be, inimical to 
those of the company.2 3 Where a director is interested in a contract 
with the company, the contract is not void even though it disquali
fies the director ;8 the contract is merely voidable, and while the 
company could enforce a contract entered into between the company 
and a director of the company for the benefit of the director or his 
firm, such a contract cannot be enforced by the director or his assigns 
against the company.4 5 With regard to the nature of the contracts 
which disqualify a person interested in them from being a director, 
it has been held that they must be contracts made with the company 
in the prosecution of its undertaking, and that there is nothing to 
prevent a banker of a company from being one of its directors.6

Directors may lend money to the company and take security 
therefor,8 and may enforce the payment of the same like any other 
creditor, but such contracts will be subject to severe scrutiny, and 
under the obligation of acting in the utmost good faith.7

! Hirsche v. Sims (1894), App. Cas., 654; distinguishing McKay’s case,
2 Ch. Dlv., 1; and Weston’s case, 10 Ch. Div., 679.

’Sec. 57 Dom. Ry. Act, 1888; Provincial Statutes likewise. See also 
British Columbia Companies’ Act, R. S. B. C„ ch. 44, Table 3, sec. 57.

3Foster v. Oxford, etc., Ry. Co., 13 C. B., 200.
«Flanagan v. Gt. W. Ry. Co., L. R., 7 Eq., 116; see Aberdeen Ry. Co. v. 

Blaikie, 1 Macq., 461; see MacDonald v. Riordan, R. J. Q., 8 Q. B„ 655, con
firmed in Supreme Court; Thomas v. Brownville, etc., Ry. Co., 109 U. S„ 522; 
Munson v. Syracuse Ry. Co., 103 N. Y„ 58; Pneumatic Gas Co. v. Berry, 113 
U. 8., 322.

5 Sheffield & Manchester Ry. Co. v. Woodcock, 7 M. & W., 674 ; see 
Regina v. Gaskarth, 5 Q. B. Div., 321.

11 Neelon v. Town of Thorold, 22 Can. S. C. R., 390.
7 Thompson Corp., sec. 4068.
The office of director, under the British Columbia Act, becomes vacant if 

he is concerned in or participates in the profits of any contract with the 
company; or if he holds any other office or place of profit under the company. 
This is not the case when the director is a member of a company which has 
entered into a contract or done any work for the company of which he is
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58. Rules as to the bringing of actions to restrain acts of 
directors.—Where a company is* 1 incorporated, and its directors have 
done or are doing that which some shareholders desire to bring an 
action to redress or prevent, Sir Nathaniel Lindley in his work on 
Companies1 thus summarizes the rules which are to be observed, 
(and these are substantially the same as require to be observed under 
the Civil law, and consequently the law of Quebec2 * * * * 7).

1. If the matter complained of is one which gives a right of 
action to the company as a collective whole, the company ought to 
sue in its corporate name, and an action by one member on behalf 
of himself and others is improper.8

a director; he nevertheless, shall not vote in respect of such contract or work, 
and if he does so vote, his vote shall not be counted. R. 8. B. C., ch. 44, 
Table A, sec. 67.

1 At p. 670.
1 McDonald v. Rankin, 8. C., 1890, M. L. R. 7. 8. C. 44; plaintiff, in his 

quality of shareholder in the Consolidated Bank of Canada, and as trans
feree (cessionnaire) of several other shareholders, brought an action against 
a director of the bank for damages suffered by reason of the bad administra
tion of the directors. Defendant contended that the right of action by the 
shareholders against the directors for bad administration belonged to the 
bank itself, which could abandon its right of action against them; that this 
abandonment by thé bank or the majority of the shareholders would bind 
all the shareholders and would take from them the right to proceed against 
the directors in their personal names. With this view the Court concurred, 
stating that it conformed to the French jurisprudence, and went on to say: 
“ If the corporation or the majority of the shareholders in meeting as
sembled, had discharged the directors from all responsibility for their ad
ministration, I would dismiss the action as having ceased to exist; but this 
pretension is not founded in fact, and even the defendant did not plead the 
abandonment of the right of action by the corporation........ The only resolu
tion adopted by the majority of the shareholders was that an action should 
not be instituted in the name of the bank and with its funds. This resolu
tion did not, certainly, take away the right of action from the shareholders; 
its real object was to let the shareholders sue in their own names if they 
judged proper." Accordingly plaintiff’s right of action was allowed. It was 
also held that when several shareholders assign their claims to one of their 
number, not selling them to him, but constituting him procurator in rent
8iiam, the defence of litigious rights could not be pleaded, this form of asso
ciation ad litem, i.e., the joinder of several creditors to bring a joint action 
against the same defendant, being recognized by the civil law. Ibid-, see also 
Hamilton v. Desjardins Canal Co., 1 Grant’s Ch., 1.

' Citing Gray v. Lewis, L. R., 8 Ch., 1035; Russell v. Wakefield Water
works Co., 20 Eq., 474; thus also McDonald v. Rankin, 8. C„ 1890, M. L. R..
7 8. C., 44, (Quebec).
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2. Again, if the complaint relates to some matter of internal 
management as to which a majority is competent to decide, the action 
should he brought by the majority in the name of the company.1

3. But if those who have the management of the affairs of the 
company will not bring an action in its name when the shareholders 
require it, having a right to do so, or if directors or gharcholdcrs have 
done or are about to do that which is wrong, even if sanctioned by a 
majority, then an action by some of the members on behalf of them
selves and others, or in the latter case by a member suing alone,2 * 
may be sustained, for otherwise the dissentients would bo without 
redress.8

59. Right of action against directors for fraud or misfeasance.—
For acts of fraud or misfeasance, done by directors, whereby an in
jury to a shareholder has resulted, the latter has an action against 
the directors on precisely the same grounds as other strangers would 
have.4 S. Strangers have any appropriate remedy against the direc
tors of a company which one man may ordinarily have against an
other in the ordinary relations of civil society not resting in con
tract.®

When a company becomes insolvent and is being wound up 
under the Dominion Winding-up Act,6 * then any misfeasance, breach

1 Citing McDougall v. Gardiner, 1 Ch. Div., 13; Moseley v. Alston, 1 Ph., 
790; Foss v. Harbottle, 2 Hare, 461; and see McDonald v. Rankin, supra.

v Citing Simpson v. Westminster Palace Hotel Co., 8 H. L. Cas., 712; 
Russell v. Wakefield Water Works Co., 20 Eq., 474, at p. 481; Hoole v. Great 
Western Ry. Co., L. R., 3 Ch., 262; thus also McDonald v. Rankin, M. L. R., 
7 S. C., 44 (Quebec); where several shareholders assign their claims to one 
of their number, not selling them to him but constituting him procurator in 
rrm suam, the defence of litigious rights cannot be pleaded, this form of asso
ciation ad litem, i.e. the Joinder of several creditors to bring a Joint action 
against the same defendant, being recognized by the civil law (Ibid).

Action prescribed by thirty years, (Ibid.)
3Ibid, and Mason v. Harris, 11 Ch. Div., 97.
«Thompson Corporations, sec. 4092; McDonald v. Rankin, M. L. R., 7

S. C., at p. 47; Banque d’Epargne v. Geddes, M. L. R., 6 S. C., 243; Rhodes v.
Starnes, 22 L. C. J., 113; see also Bonhomme v. Bickerdlke, R. J. Q., 17 S. C., 
28, confirmed in Queen’s Bench, 24th April, 1900.

Thompson Corp., sec. 4092; Banque d’Epargne v. Geddes, M. L. R., 6
8. C., 243; see Therien v. Brodie, 8. C., 1893, R. J. Q., 4 8. C., 23, where it was 
held that “ In the absence of gross fault or fraud, there is no privity between 
the directors of a company and non-shareholders as regards the public ; the 
directors merely occupy the position of agents of a disclosed principal, viz.: 
the Company.

• R. 8. C., ch. 129.
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of trust or misapplication of money by the present or past directors 
is subject to sec. 83 of that Act which gives any creditor, or con
tributory or liquidator the right to move the Court to investigate the 
conduct of such director or directors and compel him or them to re
pay any moneys so misapplied or retained, with interest, or to con
tribute such sums of money to the assets of the company, by way of 
compensation in respect of such misapplication, retention, breach of 
trust or misfeasance as the Court thinks fit.

60. Responsibility of a director for unlawful acts of the board.—
In determining what is sufficient to charge a director with par
ticipation in the unlawful acts of the managing body, or of passive 
negligence in failing to oppose or thwart them, the facts of each par
ticular case must bo the controlling factor. A director who was an 
original party to an unlawful scheme, whereby the funds of the 
company were dissipated, did not discharge himself from liability 
by showing that he afterwards went in and protested against it, and 
did nothing more. He should have called his colleagues together, 
laid before them his protest in a firm manner, and demanded action 
upon it, and if necessary, he should have filed a bill in equity to re
strain the illegal action.1 A director who was not a party to the orig
inal unlawful transaction, but who signed a cheque, by which part of 
the moneys were disbursed, in pursuance of it, was in a situation no 
better ; he being under the duty of knowing, his liability is in the same 
position as though he had done the act with full knowledge.2 * But a 
director whose only fault was passive negligence, who paid no atten
tion to the affairs of the company ; who had but a vague notion of what 
was going on ; who trusted everything to the other directors, con
fided in them and took it for granted that everything was all right, 
was held not liable with the others, though his standing in a court of 
equity was so poor that he was charged with the costs of the pro
ceedings against himself.8 If, however, a director doe« not really 
exercise his judgment, lie will be liable.4 The rule is, in the words 
of Jessel, M. R, that directors are bound to use all reasonable dili-

1 Joint Stock Discount Co. v. Brown. L. R., 8 Eq.. 881, 402.
* Ibid, 404, 405, (Brown’s case).
• Ibid, (Gillespie’s case) ; see also Land Credit Co. v. Fernoy, L. R„ 8 

Eq.. 7. See also In re National Bank of Wales. C. A. (1899), W ,N., 121 ; 
f 1899) 2 Ch.. 629.

4 New Masbona Land Co. (1892). 3 Ch., 677.
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gence in the discharge of their duties, having regard to their position, 
though probably an ordinary director who only attends the board 
occasionally cannot be expected to devote as much time and atten
tion to the business as the sole managing partner of an ordinary 
partnership ; but they are bound to use fair and reasonable dili
gence in the management of their company’s affairs, and to act 
honestly.* 1

Directors whose sole connection with an improper application of 
assets is their being present at the directors’ meeting which confirms 
the minutes of the meeting at which the improper application was 
resolved upon, cannot be thereby held to concur in the improper 
application.2 *

The mere participation in the passing of a resolution which if 
carried out would be ultra vires, does not involve directors who did 
not participate in the carrying out of the resolution. They are 
liable for what they do and not only what they resolve to do.8

But while a director is responsible for a want of due care or 
diligence, he will not be responsible for mere errors of judgment or 
imprudence which do not constitute either negligence or mis
feasance.4 *

The liability of directors is joint and several where all have 
joined or are presumed to have jointed in the wrongful act, and the 
plaintiff is entitled to relief against any one of them without making 
the others parties to the suit.8 But the rule that there is no contri
bution among wrongdoers is generally applicable where the parties 
have been guilty of actual fraud, or of a wilful breach of the law, 
and not merely where the act is not illegal in itself but merely ultra 
vires. In the latter case there may be contribution.6

'Foreet of Dean Co., 10 Ch. Div., 462; see also In re National Bank of 
Wales, supra.

Un re Lands Allotment Co. (1894), 1 Ch., 616.
1 Cullerne v. London, etc. Building Society, 25 Q. B. Dlv., 486 (Ct. of 

Appeal), Pickering v. Stephenson, L. R., 14 Eq., 322, commented on and dis
approved. A resolution of a board of directors to enter into a contract with 
a third party gives no right of action to such third party until formally com
municated to and accepted by him, (Girard v. Bank of Toronto, 2 L. N., 406, 
8 L. N., 116, C. R, 1879).

4 Marzette’s case, 28 W. R„ 641.
1 Attorney-General v. Wilson, 1 C. R. & Ph. 1, 28; Parker v. McKenna, 

10 Ch., 96; McDonald v. Rankin, M. L. R, 7 S. C., 44.
' Ashhurst v. Mason, L. R., 20 Eq., 226; Ramsktll v. Edwards, 31 Ch. 

Dlv., 100; and as to Quebec, see Royal Electric Co. v. Wand, 1894, R. J. Q.,
6 S. C„ 388.
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61. Directors’ responsibility for wrongful acts of the company.—
Directors may be made jointly liable with the company for wrongs or 
frauds imputable to the company1 upon an action ex contractu,2 

but they are not, as a general rule, responsible for the contracts and 
torts of the company without some individual fault on their part 
personal to themselves. In the absence of such gross fault or fraud, 
there is no lien de droit between the directors of a company and non
shareholders. As respects their liability to the public, directors oc
cupy merely the position of agents of a disclosed principal.3 A 
director who is a party to a fraud or to the commission of any tort is 
personally liable.4 *

62. Responsibility of directors for unlawful acts of officers 
appointed by them.—It is a rule of law common to both systems that 
an agent is not liable for the wrongs committed by a subordinate 
agent appointed and controlled by him, where he has the power to 
appoint such agent, unless the evidence shows that he authorized the 
wrong, or in some way participated in it; the reason being that the 
agent doing the wrong is not his agent, but the agent of the common 
principal. The doctrine of respondeat superior does not apply to 
him but to the principal.8 Directors have the power, as already seen, 
to appoint certain officers to perform the routine work of the com
pany ; for the malversations of these, the directors, in the absence 
of gross fault amounting to fraud, are not liable to third parties,6 but 
they would be liable to their principals, the company, where they 
had selected notoriously unfit officers or agents.7

1 Re National Bank, L. R., 10 Eq., 298; and see Quebec & Richmond Ry. 
Co. v. Quinn, 12 Moore, P. C., 232.

'New Brunswick Ry. Co. v. Conybeare, 9 H. L. Cas., 725, 740; Western 
Bank of Scotland v. Addle, L. R., 1 H. L„ (Sc.), 146, 157.

I Thérlen v. Brodie, R. J. Q., 4 S. C.. 23. 25.
«Collin v. Thompson'e Trustees, 4 Macq., 424, 432.
4 Art. 1711, Quebec Civil Code; Symes v. Lampson, Q. B., 5 L. C. R., 17;

Thompson Corporations, sec. 4097; and see Quebec & Richmond Ry Co. v. 
Quinn, 12 Moore, P. C., 232.

II The widow of an employee sued the directors in damages for the death 
of her husband, caused by the explosion of a boiler in the company’s factory. 
Held That they were not personally liable for the want of attention of 
those in charge of the boiler at the time of the explosion, although the proof 
showed a want of that minute, careful and watchful attention to the manage
ment of the boilers which the use of such hazardous articles demands. 
Thérlen v. Brodie. supra.

7 Art. 1711, Quebec Civil Code; McDonald v. Rankin, M. L. R., 7 S. C„
44 and 51; Thompson Corp’ns, sec. 4097.
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Directors cannot divest themselves of their personal responsi
bility. While they are at liberty to appoint such assistants as may 
be required to carry on the business of the corporation, they are 
nevertheless responsible to the company for the fault and miscon
duct of the employees appointed by them, unless the injurious acts 
complained of be such as could not have been prevented by the ex
ercise of reasonable diligence on their part.1 A director who is act
ing honestly himself is entitled to trust the officers of the company 
not to conceal from him what they ought to report to him, if he has 
no reasonable grounds for suspecting that they are deceiving him.2 * 
As regards responsibility to third parties, the rule of respondeat 
superior docs not apply to the directors, for where they have em
ployed sub-agents to do the company’s work, the company is the 
principal, and is liable for the fraud of the sub-agents.8 The direc
tors will, however, be liable where they have personally and know
ingly derived a benefit from the fraud.4 *

63. Measure of directors’ liability for their wrongful acts— 
Estoppel of shareholders.—[t is a rule of the civil as well as the com
mon law that directors of a company considered as its agents are 
bound to exercise reasonable skill and all the care of a prudent ad
ministrator in the management of its business.6 Nevertheless, if the 
mandate be gratuitous, the Court may moderate the rigor of the lia
bility arising from the fault of the mandatory.6 Where, however, 
the question is one of breach of duty, paid directors are not under 
the English law entitled to a more favorable view in the eyes of the 
Court than ordinary unpaid trustees ;7 and directors are liable for

1 McDonald v. Rankin, M. L. R., 7 S. C., 44; Ouderklrk v. Central Nat. 
Bank, 119 N. Y., 263; Williams v. McKay, 46 N. J. Eq., 52.

• In re National Bank of Wales, C. A. (1899), W. N., 131; [1899] 2 Ch. 
629.

1 Weir v. Barnett, 3 Ex. Dlv., 32; affirmed on Appeal, 3 Ex. Dlv., 238.
4 Ibid; Weir v. Bell, 3 Ex. Dlv., 238; Court of Appeal not at all unanimous 

In their opinions.
1 Art. 1710, Quebec Civil Code; McDonald v. Rankin, M. L. R., 7 8. C., 

44; Ersklne Inst. Lib., 3 tit, 3 sec. 36, p. 699 ; Paley Pnin. & Agent, p. 6 ; 
Jonee Bailment pp. 61, 62, 114, In re New Mashonaland Exploration Co. 
(1892), 8 Ch.. 677.

* Ibid.
7 Joint Stock Discount Co. v. Brown, 8 Eq., 381. 396; Parker v. Lewis,

28 L. T., 91, 98.
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negligence in performing their duties.1 “ If, acting fairly, honestly 
and reasonably, they mistake the legal powers of the company, they 
may not be made answerable. But if they, in fact, know, or with 
due care ought to have known, that the acts done are beyond the 
powers of the company, then if they do those acts even in the honest 
belief of necessity in the interests of the company, they take the risk 
of the consequences.”2 If, however, circumstances are such that the 
third persons dealing with them must be taken to have known that 
these acts were beyond the powers of the company, the directors would 
not be personally liable.3 Such acts as allowing overdrafts by in
solvent persons without proper security, the impairment of the capi
tal of a bank by the payment of unearned dividends, the furnishing 
of false and deceptive statements to the Government,4 * the expendi
ture of the funds of the bank in illegal purchases of its own shares, 
are acts of gross mismanagement amounting to dolus malus, and 
render the directors personally liable, jointly and severally, for losses 
sustained by the shareholders by reason thereof.8 But directors 
acting only partially ultra vires but in the true and reasonable belief 
that they are acting in the interests of the company, are not charge
able with dolus malus or breach of trust merely because in promoting 
the interests of the company they are also promoting their own, or 
because they afterwards sell shares at prices which give them large 
profits.6 *

'General Light Co.. Manettes case, 42 L. T., 206; 28 W. R., 641; Mc
Donald v. Rankin, M. L. R„ 7 S. C., 44.

2 Per Wright, J., In London Trust Co. v. Mackenzie, 3 The Reports at p. 
603; 62 L. J. Ch„ 870; see In re New Mashonaland Exploration Co. (1892),
3 Ch„ 677.

a Strothers v. Mackenzie, 17 Can. L. T., 166; 28 O. R., 381. An associa
tion was forbidden by its act of Incorporation to buy goods on credit. The 
plaintiffs sued the manager, treasurer and directors personally. Held:— 
They could not recover as they must be taken to have known of the statu
tory Inability. Ibid.

«In this country at least this would render the offenders liable to Im
prisonment ; see Arts. 365, Criminal Code ; 85 and 89. Bank Act, 1890 ; Re
gina v. Weir, R. J. Q„ 8 Q. B., 621.

1 McDonald v. Rankin, M. L. R., 7 S. C., 44.
1 Hlrsohe v. Sims (1894), App. Cas., 654; 64 L. J. P. O., 1; 11 R., 303.
The measure of damages for issuing fully paid shares at a discount Is 

the difference between the price at which shares were actually Issued and 
their par value; but not the difference between the par value and any higher 
amount which the shares might have fetched In the market. (Ibid).
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If directors of a company do acts in a matter in which they have 
no authority, those acts are null and void ; but if they neglect the 
acts which are within their authority, and which they ought to per
form, neither a Court of law or equity will allow them afterwards 
to take advantage of their own neglect.* 1

Under Sec. 83 of the Dominion Winding-up Act2 which makes 
directors liable if it appear that they have been guilty of misfeasance 
or breach of trust in relation to the company, they are not chargeable 
with liability for imprudence unless it has been crassa negligentia 
resulting in loss.3 And this is the rule aside from the statutory pro
vision made of enforcing rights which must otherwise have been en
forced by action.4 *

If a director acting not only beyond his own power but also be
yond any power the company confers upon him, part with money of 
the company, the fact that he acted bona fide and with the approval 

x of a majority of the shareholders will not avail him as a defence to 
an action by the company to compel him to replace the money.6 
This, however, does not apply to acts which the directors have the

1 Bargate v. Shortridge, 5 H. L. Cas., 297. * R. 8. C., ch. 129.
3Re Liverpool Household Stores Assn., 62 L. T. (N. 8.), 873; Rc British 

Guardian Life Assur. Co., 14 Ch. Div„ 335; Marzette’s case, 28 W. R., 541; 
Overend, Gurney v. Gibb, L. R., 5 H. L., 480. In this latter case, Lord 
Hatherley said, at p. 494: “ I should like to say one word as regarde the
case of Turquand v. Marshall (4 Ch., 376).........I certainly never intended to
lay down the strong proposition that a person acting for another as his agent 
is not bound to use all the ordinary prudence that can be properly and legiti
mately expected from any person in the conduct of the affairs of the world, 
namely, the same amount of prudence which, in the same circumstances, he 
would exercise on his own behalf.”

Rolfe, B„ in Wilson v. Brett; 11 M. & W., 115, said: " The notion that 
directors are only liable for ‘gross’ negligence appears to be unfounded ; no 
such point was decided in Over end Gurney v. Gibb; supra, and it has been 
said that' gross negligence is the same thing as negligence with the addition 
of a vituperative epithet.” See also Grill v. General, etc. Co.; L. R., 1 C. P., 
603; National Bank of Wales, C. A. (1899), W. N., 131; [1899], 2 Ch., 629.

«Buckley Comps., 400; Coventry & Dixon’s case, 14 Ch. Div., 660, 670 and 
673; Overend v. Gurney, L. R., 6 H. L., 480.

iIn re Faure Electric Accumulator Co., 40 Ch. Div., 141; Cullerne v.
London, etc. Building Soc„ 25 Q. B. Div., per Lindley, L. J., at p. 490; Pick
ering v. Stephenson, L. R., 14 Eq., 322; disapproved in this respect.

The liquidator in the winding up of the company can recover from the
directors dividends improperly paid by them, even though the creditors of 
the company have been satisfied. In re National Bank of Wales, C. A. (1899),
W. N„ 131; [1899], 2 Ch., 629.
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power to do but which they have done erroneously and in an exag
gerated manner, but in good faith with the sanction of the company.1 
And where directors have declared fictitious dividends, shareholders 
who have attended the annual meetings and authorized such divi
dends after examining statements of the company's affairs submitted 
by the directors, cannot proceed personally against the directors for 
damages claimed to have been sustained by them,2 neither can those 
shareholders who had a right to attend such meetings, but who ab
sented themselves.

The reports made and accounts rendered by the directors in the 
course of their duty, though made and issued to the shareholders 
only, as to the state of affairs of the company, are considered the 
representations of the company, not only to the shareholders, but to

Banque d’Epargne v. Geddes, M. L. R., 6 S. C„ 243. But see * *upra, 
page 308.

* Banque d’Epargne v. Geddes, M. L. R., 6 S. C., 243; 19 R. L., 684; but 
see Pnevoet v. Allaire, 11 L. C. R., 293. In the first case a charitable institu
tion, formed for the relief of the poor, appointed delegates to establish a sav
ings' bank. These delegates elected a president and directors who adopted cer
tain regulations, and among others, one prohibiting any profit to the officers 
of the institution. Deposits weré received, to be repaid with interest, and 
promissory notes were discounted upon the credit of individuals. Upon 
these discounts a percentage was taken by the directors, and a portion of 
the funds was appropriated to their own use for their services. The bank 
or business, so established, was ultimately closed, as being insolvent, and a 
portion of the debts, due as special deposits, were bought up by the directors 
at a composition in the pound.

Held, in an action of assumpsit against the president and several of the 
directors, brought by one of the depositors, who had been one of the above 
mentioned delegates, for the full amount of his deposits ;

1st. That, without reference to the question of fraud, délit or quasi délit, 
the president and directors had become traders by mixing themselves up 
with a commercial banking business, and were Jointly and severally liable 
to each depositor, for the amount of his deposits. And that had the plaintiff 
approved of the proceedings of the directors, submitted annually at meetings 
of the depositors, his approval, obtained by means of false statements, could 
not operate to his prejudice.

2. That the charitable institution had no interest In the matter, and con
sequently that no action of account, pro socio for or against it would lie ;

3. That the president and directors had become a copartnership, or an 
unincorporated company, and that the action was properly brought against 
any one or more of them, under the provisions of the Act, 12 Vic., ch. 45. 
(Mr. Justice Duval and Mr. Justice Badgley dissented from this judgment).

Ibid; Banque d’Echange v. Campbell, S. C., 1885, 15 R. L., 373.
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the public, if they are published and circulated by the authority of 
the directors or a general meeting.* 1

64. Responsibility of directors for injuries caused to third parties 
by their reports to the company.—Directors of a company are person
ally liable for injury caused to third parties by the false representa
tions contained in a report of the directors to the shareholders, but 
the injury must be the immediate and not the remote consequence 
of the representation, and it must appear that the false representation 
was made with the intent that it should be acted upon by such third 
persons.2 But directors are not liable for untrue representations 
made to the shareholders if they honestly believed them to be true 
and had at the time reasonable grounds for this belief ;3 and a share
holder cannot claim damages against directors for having been in
duced to purchase shares, by misrepresentation, if he has continued 
to hold them without objection long after he had knowledge, or full 
means of knowledge, of the untruth of the representations on which 
he bought them.4 *

65. Responsibility of directors to holders of debenture certificates.
—Where directors contract to issue debentures which they have no 
power to issue, and issue invalid debenture certificates, the holders 
of such certificates will have an action against such directors, on the 
ground that they held themselves out as having authority to issue 
them, when in fact they had no such authority.6 * 8 But in the case of 
of Elkington v. Hunter,6 in which it was attempted to make the 
president personally liable on the ground that a resolution had been 
passed at a meeting at which he presided to issue to the plaintiff cer
tain debentures in payment of goods supplied, when, as a matter of 
fact, the only debentures available were deposited with the company’s

'Rhodes v. Starnes. 22 L. C. J.. 113; Parker v. McQuesten, 32 U. C. Q. B., 
273; Nature of fraudulent misstatements considered and authorities re
viewed In this case.

lIbid; Quebec Civil Code, Art. 1053; per Lord Calms in Peak v. Gurney,
L. R., 6 E. & I. App., p. 377; but see per Bramwell, B., In Bedford v. Bag-
shaw, 4 H. & N., at p. 548.

•In rt National Bank of Wales, C. A. (1899), W. N., 131; [1899], 2
Ch., 629.

* Ibid; See more fully on this subject Chapter II., Promotion1 of Com
panies.

8 Fairbanks Excrs. v. Humphreys, 18 Q. B. D„ 54.
• (1892), 2 Ch., 452.
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bankers as security for an overdraft, and could only be available on 
payment of the amount due the bankers, it was held that the presi
dent was not personally liable ; and in this case the previous case of 
Fairbanks vs. Humphrey, was distinguished.

66. Liability of directors on transfers of shares.—All our
statutes contain certain express provisions respecting the liability of 
directors. For instance, directors are jointly and severally liable for 
allowing transfers of shares to persons who are not apparently of 
sufficient means to fully pay up such shares.1 Any director present 
when any such transfer is allowed may avoid liability by entering 
forthwith, and any director .then absent within twenty-four hours 
after he becomes aware thereof and is able to do so, on the minute 
book a formal protest and publishes a public protest in a newspaper 
of the locality in which the head office is situated within eight days 
thereafter.2

67. Liability of directors on illegally declaring a dividend.—
Directors are also jointly and severally liable for declaring a dividend 
when the company is insolvent, or the payment of which renders the 
company insolvent, or impairs the capital stock thereof ; and their 
liability lies towards the company as well as the individual share
holders and creditors thereof for all the debts of the company then 
existing, and for all thereafter contracted during their continuance in 
office, respectively.3 Directors are also responsible for sanctioning 
the payment of dividends out of capital, and the liquidator in the 
winding-up of the company can recover from them the amount of 
dividends improperly paid by them.4 S But any director may avoid 
such liability by adopting the precaution alluded to in the preceding 
section.8

68. Liability of directors on lending money to shareholders.—
The same joint and several liability exists where the directors make 
or in any wise assent to a loan by the company to a shareholder (ex
cept in the case of loan companies).6 Their liability exists towards 
the company,—and also the creditors of the company for all debts of 
the company then existing, or contracted between the time of the 
making of such loan and that of the repayment thereof.7

1 R. 8. C., ch. 119, sec. 49. See Supra, pp. 109, 164. * Ibid.
1 R. 8. C„ ch. 119, sec. 68. See also Chapter V., section. 14.
*In re National Bank of Wales, C. A. (1899), W. N., 181; [1899], 2 Ch. 629.
SR. 8. C., ch. 119, sec. 68. « R. 8. C., eh. 119, sec. 69. -Ibid.
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69. Liability of directors for employees wages—Directors are
also made jointly and severally liable to the clerks, laborers, servants 
and apprentices of the company, for all debts not exceeding six 
months’ wages due for service performed for the company whilst they 
are such directors respectively ; but no director will be liable to an 
action therefor, unless the company is sued therefor within one year 
after the debt becomes due nor unless such director is sued therefor 
within one year from the time when he ceased to be such director, 
nor unless an execution against the company in respect of such debt 
is returned unsatisfied, in whole or in part ; and the amount unsatis
fied on such execution will lie the amount recoverable with costs 
from the directors.1 The word “servants” as above used does not in
clude higher grades of employment, but is controlled by the word 
“ laborers,” which precedes it upon the principal noscitur a sociis.2 * 
Thus a person employed as foreman of works, who hires and dis
misses men, makes out. pay rolls, receives and pays out money for 
wages, and does no manual labor, and in addition to receiving pay for 
his own services at the rate of $5 a day, payable fortnightly, is paid 
for the use of machinery belonging to him and of horse.- hired by 
him, is not a laborer, servant or apprentice within the meaning of the 
Act, and cannot recover against the directors personally.8

70. Liability of directors on documents issued in company’s name 
without word “ Limited.”—The Acts also contain penalties against 
directors using or authorizing the use of the company’s name on any 
seal or document which may bind the company, or on any notice, 
official publication or advertisement, without the word ‘limited’ after 
it. The penalty under the Dominion Act is two hundred dollars, 
and in addition personal liability to the holder of any bill of ex
change, promissory note, cheque or order for money, or goods so 
signed for the amount thereof, unless the same is duly paid by the 
company.4 * * The Ontario Act requires the use of the word “limited” 
unabbreviated, and if such a contraction as “L’td” is used where 
“Limited” is required, the directors will be held jointly and severally

1 R. 8. C., ch. 119, sec. 60.
* Welch v. Ellis, 22 Ont. A. R., 265, 269.
• Ibid; and see Coffin v. Reynolds, 37 N. Y., 640 ; Dean v. DeWolf, 16

Hun., 186; Balch v. New York, etc. Ry. Co., 46 N. Y., 521; Wakefield v. Fargo,
90 N. Y., 218.

« R. 8. C., ch. 119, sec. 79 (4).



DIRECTORS. 319

liable for the contract entered into.1 In the case, though, of com
panies incorporated under the Ontario Act prior to 13tli of April, 
1897, directors will not be held liable as above for the use of the ab
breviated word until after January 1st, 1900.2 * And further this 
provision is “ held to apply and to have applied from the passing 
thereof to then and now past as well as future cases or transactions, 
except in any case in which judgment has been heretofore de
livered.”8

71. Liability of directors for publishing prospectus without 
disclosing contracts with promotor.—It is also deemed fraudulent for 
the directors to knowingly issue a prospectus which does not specify 
the dates and names of the persons to any contract entered into by 
the company or directors thereof, and where the person complaining 
has token shares in the company on the faith of such prospectus, and 
has not hod notice of such contract, they will be held liable for the 
damages caused.4

72. Right of director for indemnity for expenses and costs.—
Every director of a company, under the Dominion Companies’ Act,5 
and his heirs, executors and administrators, and estate and effects 
respectively, may, with the consent of the company, given at any 
general meeting thereof, from time to time, and at all times, be in
demnified and saved harmless out of the funds of the company, from 
and against all costs, charges and expenses, whatsoever which he 
sustains or incurs in or about any action, suit or proceeding which is 
brought, commenced or prosecuted against him, for or in respect of 
any act, deed, matter or thing whatsoever, made, done or permitted 
by him in or about the execution of the duties of his office ; and also 
from and against all other costs, charges and expenses which he sus
tains or incurs, in or about, or in relation to the affairs thereof—ex
cept such costs, charges or expenses as are occasioned by his own 
wilful neglect or default.6 *

1R. S. 0., ch. 191, sec. 23 (2); Howell Lithographing Co. v. Brethour,
30 O. R„ 204.

*61 Vic., ch. 19, sec. 4 (Ont.)
*62 Vic., ch. 11, sec. 20 (Ont.), 2nd session.

* R. S. C., ch. 119, sec. 80; Palmer Comp. Law, 242; see Chapter II.,
Promotion op Companies.

» Ibid, sec. 82. • Ibid, sec. 82.
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73. Penalties for wrongs by directors in connection with com
pany's books.—Directors who knowingly make or assist in making 
any untrue entry in the company’s books, or who refuse or wilfully 
neglect to make any proper entry therein, or * *o exhibit the same, or 
to allow the same to be inspected and extracts to be taken therefrom 
are guilty of a misdemeanor.1

74. Penalty for default to send statements to Provincial Secre
tary.—Many of the Acts require that the company shall send an 
annual statement of its affairs to the Provincial Secretary and hold 
the directors liable to a penalty for wilfully authorizing or permitting 
the company to default in this respect.2

There are other statutory criminal offences which have been 
dealt with in other chapters.

75. Responsibility of directors after retirement. — When a 
director resigns his office and his resignation is accepted by the board, 
his responsibility for further acts of the board is at an end ; so if his 
name were to appear as one of the directors in reports issued by the 
board, he having taken no part in their preparation or in advising the 
business with which they deal, he would not be liable for the state
ments contained in them, or, if the matter dealt with were the pay
ment of a dividend, the recommendation of the dividend, even though 
he knew his name appeared in the reports.8

1R. 8. a, ch. 119. see. 45.
*R. 8. O., ch. 191, sec. 79 (7 and 8); R. 8. M., ch. 25, sec. 78; R. 8. B.G., 

ch. 44, sec. 38.
* In re National Bank of Wales, C. A. (1899), W. N., HI; [1899], 2 Ch. 629.
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may appoint all other officers thereof.1 As to what acts of the presi
dent bind the company and what do not, much that has been already 
stated in regard to directors is applicable here.2 Our Joint Stock 
Companies’ Acts do not detine the powers of presidents : these are 
determined by the by-laws, and in many trading corporations their 
powers are very extensive. They have no more power, however, 
merely by virtue of their office, than any other director to make 
promises binding on the company. The facts to be determined are, 
1. Whether any by-law authorizes the president to do the particular 
act and 2. Whether within the apparent scope of his authority, that 
is to say whether the company has hold out the president to the 
public as being authorized.3 Where a president acts beyond his own 
powers but not beyond the powers of the company, the company can 
always ratify his acts.4 Mere knowledge by the directors of the act 
of the president, without repudiating it within a reasonable time, will 
constitute acquiescence,6 and any act of a president on behalf of a 
company by which the company derives a substantial benefit, will be 
binding on it, if not ultra rires of the company, if it retains the bene
fit.” Apart from these cases, however, a president has not ex officio

• R. 8. C., ch. 119. sec. 33 (f); Ontario Act. R. 8. O.. 1897, ch. 191, sec. 43 
(4); makes no provision for vice-president and contains the additional words, 
"and may remove at pleasure" before the words "all other officers thereof;” 
likewise the Manitoba Act, R. 8. M., ch. 25, sec. 28 (f); New Brunswick Act, 
60 Vic., ch. 7, sec. 31 (0). substantially same as Dominion. The Railway 
Acts, 1888 (D.), sec. 52, contain the words "and shall hold his office until he 
ceases to be a director, or until another president has been elected in his 
stead." When there are conflicting claimants to the position of president 
of a company and one claimant takes forcible possession of the company's 
premises, the other claimant, at all events when he is at the time the acting 
president, can bring an action to restrain him in the name of the company, 
though it be uncertain who is the rightful president. (Toronto Brewing & 
Malting Co. v. Blake, 2 O. R.. 176).

1 Supra, pp. 281 et srq. * Almon v. Law, 26 N. 8., 340.
4 North-West Transportation Co. v. Beatty, 12 App. cas., 689.
• Société de Construction d’Hochelaga v. Soc. de Const. Metrop., 4 

Dorlon, Q. B. Rep., 199; Indianapolis R. M. Co. v. St. Louis, etc. Ry. Co.,
m v a

Bridgewater Cheese Factory Co. v. Murphy, 26 Cdn. 8. C. R., 443; 
affirming 23 Ont. A. R„ 66; Oakes C. W. Co., 143 N. Y., 430; Royal Institution 
for the Advancement of Learning v. Deariviérs ; Stuart’s Rep. (K. B.), p. 
224; Neelon v. Town of Thorold, 22 Can. 8. C. R., 390, and see Art. 1855, 
Quebec Civil Code. Where the president of an incorporated company made 
a promissory note in the company's name without authority and discounted 
It with the company’s bankers, the proceeds being credited to the company’s
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any greater power than any other director to bind the company by 
independent contract.1 But in regard to his routine duties, the 
president possesses such powers as, by usage and necessity, are in
cident to his office and the usual course of business.8

2. Rule as to acts of the president with regard to third persons.—
It is submitted, that so far as third persons are concerned, all they 
have to enquire into when contracting with the president is, whether 
the contract is within the scope of his implied powers, taking into con
sideration such by-laws as they are bound to take notice of ; and that 
third persons cannot be presumed to have notice of all the by-laws of 
a company with which they deal.3 No doubt, persons dealing with a 
registered company are bound to acquaint themselves with the limits 
imposed by the deed of settlement, or articles of association, or, under 
our Companies’ Act, those by-laws which are incorporated with the 
letters patent and form part thereof ;4 yet strangers to the company

account, and paid out by cheques In the company's name to their creditors 
whose claims should have been paid by him out of the moneys which he 
had previously misappropriated, the bankers, who took In good faith, were 
held entitled to charge the amount of the note, when It fell due, against the 
company’s account (Bridgewater Cheese Factory Co. v. Murphy, supra); 
Wood v. Shaw, 3 L.C. J„ 169; Moore v. Ontario Investment Co., 16 O. R., 269.

'Almon v. Law, 26 Nova Scotia, 340; Hodges v. Rutland etc. Ry. Co., 
29 Vt„ 220; Blew v. Bear River Co., 20 Cal., 602.

See Hatton v. M. P. A B. Ry. Co., M. L. R.. 1 S. C.. 69. confirmed In 
Queen'd Bench, M. L. R., 1 Q. B., 351; Chicago, etc., Ry. Co. v. Coleman, 18 
III., 297; Mitchell v. Deeds, 49 111., 416.

The president or other principal officer of a corporation, taking a chattel 
mortgage for and In the name of the corporation, does not act as Its agent, 
but as principal In the exercise of Its corporate powers and may therefore 
make the affidavit of bona fldcs under C. S. U. C., cap. 45, without authority 
In writing, (Bank of Toronto v. McDougall, 15 U. C. C. P., 475; and see Mac- 
Murrlch v. Bond Head Harbour Co., 9 U. C. Q. B„ 333).

Contract between contractor and directors of an Incorporated company 
signed by the president describing himself as "President Victoria Bridge Co." 
and by the plaintiff. The plaintiff had received £350 from the company on 
account. Held that the president was not personally liable upon the agree
ment, (Johnson v. Hamilton, 13 U. C. Q. B., 211); and see Canada Central 
Ry. Co. v. Murray, 8 Can. S. C. R., 313, for similar case.

• Morawetz Corp., p. 370; L’Hôpital du Sacré Cœur v. Lefebvre, S. C„ 
1891, 17 Q. L. R., 36.

4 Ernest v. Nicholls, 6 H. L. Cas., 401; Fountalne v. Carmarthen Ry. 
Co.. 6 Kq„ 316, 322.
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dealing with its directors or officers cannot be affected by by-laws, 
which may under the statute or articles of association be from time to 
time made and varied by the directors, unless notice of such by-laws 
be proved.1

It is not within the apparent scope of a president’s power to 
promise a third person who had a claim against the company for rent 
that the company would pay the rent,2 * whereupon the landlord re
frained from distraining. In another case, where the stock of two 
companies was owned by the same parties, and desiring to give one 
an independent interest by bringing in new shareholders, it was 
agreed that an allowance be made to the enlarged company for loss 
suffered by it in the past in the purchase of material ; held, that 
such an agreement could only be proved by a resolution of the 
directors or by an agreement in writing, ànd not by the mere verbal 
evidence of the president of the company about to be charged.8

3. Responsibility of company for acts of “ de facto ” officers.—
A corporation is bound by the contracts of its officers de facto, acting 
within the apparent scope of their authority ; and it need not be shewn 
that they have been regularly elected, in order to make their acts 
binding upon the company.4 *

4. Authority of president implied by certain acts of the company.
—If it can be shown that the president acted similarly on other oc
casions in the company’s affairs, and his authority to bind it was re
cognized by the company, or afterwards did acts recognized by it so 
as to mislead a third party or to justify him in thinking the president’s 
powers extended to making the company liable on another occasion, 
then the company would be liable for contracts with such third party 
as being induced by its representations,6 * although such contracts were 
not strictly in accordance with the requirements of the company’s 
by-laws.

1 Royal Bank of India’s case, L. R., 4 Ch., 252; Fairchild v. Ferguson, 
21 Can. S. C. R„ per Gwynne, J., at p. 489; McEdwards v. Ogilvie Milling Co., 
4 Man., at p. 6; see also infra, pp. 330, 339.

* Almon v. Law, 26 Nova Scotia, 340.
• Young v. Consumers Cordage Co., R. J. Q., 9 S. C„ 471; confirmed by 

P. C., reversing decision of Queen's Bench.
4 Cahill v. Kalamazoo Mut. Ins. Co., 2 Doug. (Mich.), 124; and see Toronto

Brewing, etc., Co. v. Blake, 2 O. R., 175; Almon v. Law, supra; Chapter X.,
sections 19 & 20.

1 See remarks of Townshend, J., Almon v. Law, 26 N. S., at p. 347, citing
Evans Agency; see Thompson Corp., sec. 4626.
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5. Responsibility for commercial paper signed by president or 
officers.—Under the Companies Act, bills and notes must be signed in 
the name of the company, by its agents or officers in the ordinary ex
ercise of the powers conferred upon them under the by-laws of the 
company ; otherwise the company is not liable, and the agent or 
officer is personally responsible.1 Where a note was signed “A. Q. 
Bowes, President Gazette Publishing Co.,” it was held in an action 
against the company on the note, that the action would not lie as the 
note was made by Bowes, etc., the addition was a mere designatio 
persona. It would have been otherwise had the signature been 
“ Gazette Publishing Company, A. G. Bowes, Pres.”2 * Under the 
above provisions, where the directors had not been appointed as re
quired by the charter, it was held that authority would be presumed, 
and that a note signed by the president was good in the hands of a 
holder in good faith who had given value to the company.8 The 
president and secretary of a club are not personally liable for the 
notes they have signed in the name of the club, although the latter 
is not authorized by the statute under which it is incorporated to 
make notes, the want of such authorization being a matter of law 
which the holder of the notes is bound to know ;4 * * * and if the associa
tion were prohibited by charter from issuing notes at all or accepting 
drafts, they would not be personally liable for signing them in their 
own name for the association.8 Where a contract is entered into by 
a contractor with the directors of a company, and the contract is 
signed by the president himself thus “ President Victoria Bridge

1 See sec. 76, R. S. C„ ch. 119.
• Canada Paper Co. v. Gazette Pub. Co., 13 Can. L. T., 161. But see 

Fairchild v. Ferguson, 21 Can. 8. C. R., 484; In an action brought by In
dorsees on a promissory note signed by defendants as president and secre
tary of a company, the judge of the County Court found that at the date 
of the note the company was not Incorporated, and rejected evidence offered 
by plaintiff to show that at the time of negotiating the note the company 
was Incorporated; Jardine v. Rowley, 3 Russ. & Geld (Nova Scotia), 244; 
see Bills of Ex. Act, sec. 26, 90.

• Curvier v. Ottawa Gas Co., 18 U. C. C. P., 202.
4 Bank of Ottawa v. Harrington, 28 U. C. C. P., 488;
• Where a co-operative association was prohibited by its act of Incor

poration from buying goods on credit, and the treasurer accepted drafts for 
the association for the goods bought by it, he was held not personally liable
upon the Implied representation of authority of the association as thla
would be a question of law; Strothers v. Mackenzie, 28 O. R., 381, 17 Can. 
L. T., 166.



326 CANADIAN COMPANY LAW.

Vo.,” aud the contractor, and the latter receives certain payments 
from the company, an action will not lie against the president per
sonally for the balance due on the contract. The company alone is 
bound in such a case.1 But where the superintendent of a company 
writes to its president aud directors, expressing his readiness to cease 
his connection with it, on the company’s guaranteeing to him the con
tinuance of his salary at the present rate .for six months after his re
tirement, and the president replied as follows on the same date, “We 
are in receipt of your favor of this date upon the subject of your re
tiring from the office you now hold under us. We will be happy to 
meet you in the way set forth ; and we hereby pledge ourselves to 
carry out the provisions mentioned in your behalf. Signed, Geo. H. 
Cheney, President, on behalf of myself and the directors of the G. 
T. T. Co.,” it was held that the undertaking in the president’s reply 
amounted to a personal guarantee.2

THE SECRETARY.

6. Status and duties of secretary.—The secretary is an officer of 
the company, and is not merely an officer of the managers or directors 
by whom he is appointed.3 The secretary is the keeper of the com
pany’s records,4 and is therefore the proper person to prove its books 
as a witness.5 In the Dominion Companies’ Act,6 the expression 
“ manager ” includes the secretary and cashier.

7. Responsibility of the company for acts of the secretary— 
Acquiescence by company.—The fraudulent representation of a com
pany’s secretary made respecting debenture stock, was held in an 
English case not to bind the company,7 because it was a thing done 
with private ends in view, the secretary being in league with a person 
who had been issuing forged debenture stock. But Judge Thomp-

•Johnson v. Hamilton. 13 U. C. Q. B., 211, and see Canada Central Ry. 
Co. v. Murray, 3 Can. S. C. R., 313.

2Boyd v. Cheney, 5 U. C. C. P., 494; Richards, J., dlss. See also Mc
Dougall v. Covert, 18 ü. C. C. P., 119; Simpson v. Carr. 5 U. C. C. P„ 826.

8Ehrenzeller v. Union Canal Co., 1 Rawle (Pa.), 181, 188; Thompson 
Corp., sec. 4692.

« See sec. 43 R. 8. C.. ch. 119.
‘Thomp. Corp., sec. 4696, citing Smith v. Natchez Steamboat Co., 1 

How. (Mise.), 479.
• R. 8. C., ch. 119, sec. 1 (f).
:British Mutual Banking Co. v. Charnwood Ry. Co., 56 L. J. Q. B., 449.
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son considers this holding obviously unsound.1 In another English 
case2 * decided at the same time, a letter of a secretary, in answer to un 
enquiry from plaintiffs, who were about to advance money to con
tractors working for the company, defendant, stating that the hitter 
had certain retention money belonging to the contractors, which was 
not so, was held not to bind the company, it not being within the 
scope of the secretary’s general authority to make such representa
tions.

While the secretary of a company has not usually the power, 
ex officio, to bind the company by means of letters or documents 
signed officially,8 * yet the company can become bound by ratification 5,4 

and he may, by the circumstances of the case, be presumed to have 
Imd larger powers granted to him than is usually the case.6 It has 
been held in a Quebec case that the secretary of an insurance com
pany may consent to the removal of goods insured from the building 
described in the policy to another building.6 Judge Thompson in 
his work on ( ’orporations7 considers the principle of this holding un
sound, unless justified by special facts which the case does not show.

8. Secretary’s power to indorse and to accept drafts.—The secre
tary may, in accordance with the ordinary course of business of the 
company, indorse its negotiable paper.8 The evidence of his author
ity may be shown by proving that he has frequently indorsed such 
paper, and that his acts in this respect have been ratified by the 
directors." Netiher the secretary nor the accountant of a company 
has inherent power to accept drafts upon it.10

1 Thompson Corp., sec. 4696.
1 Barnett v. South London Tram. Co.. 66 L. J. Q. B., 462.
* Common v. Mathews (1898), R. J. Q.. 8 Q. B., 138. 141; Williams ▼. 

Chester etc. Ry. Co., 6 Eng. L. & Eq., 497.
* N. E. Ins. Co. v. De Wolf, 8 Pick. (Mass.), 56; Fawcett v. New Haven 

Organ Co., 47 Conn., 224.
"Salt Lake Foundry etc. Co. v. Mammoth Min. Co., 6 Utah, 351, S. C., 

23 Pac. Rep., 760.
f Chalmers v. Mut. Fire Ins. Co., 3 L C. J., 2.
5 Sec. 4697, note 11.

* Wood v. Shaw, S. C., 1868, 3 L. C. J., 169; Dunlap’s Paley, 155, 6, note
1; Storey on Agency, secs. 60, 62, 53; see Jardine v. Rowley, 3 Russ. & Geld
(Nov. Sco.), 244.

°/Md.
"Ryan v. Montreal & Champlain Ry. Co., 4 L. C. J., 38 (Q. B., 1859).
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MANAGER OR MANAGING DIRECTOR.

9. Status of manager.—The manager of a company is a mere 
employee of the board of directors, has no franchise in his office, but 
holds it like any other agent or servant, subject to the terms of the 
particular contract under which it is assumed.1

10. Power of manager to bind company—Proof.—As to a man
aging director, such personage would have no power whatever, 
merely as director to net as agent of the company and bind it alone.2 
Whatever power he may have to bind the company by his acts must 
be derived from his position as manager, which may be proved from 
his written appointment or the fact that he has long and openly acted 
in that capacity without objection, and if his services as such have 
been invariably accepted.8 The law commits the management of 
companies to a board of directors, and while there may be much 
routine business that is managed by one or more under the name of 
managing director or some other name, the company is not bound in 
matters out of the ordinary course, by any other than the regularly 
constituted authority.4

11. Manager must act in general accordance with the powers 
given him—Examples.—In referring to contracts entered into by the 
manager or any agent or officer of a company, attention should first 
be directed to clause 76 of the Dominion Companies’ Act, which is 
also to be found in all our Provincial Acts. This is a statutory en
actment of which third parties are presumed to have notice.

Under this clause the manager or any agent or officer of the 
company may make, without attaching the seal of the company, a 
contract and make and accept bills and notes on behalf of the com
pany and not be individually liable thereon. But it is to be noted, 
the act is to be done in general accordance with his powers as such 
under the by-laws of the company, although the other party to the 
contract need not prove that it was in pursuance of the by-laws. This 
means that when it is sought to make the company liable on a con
tract made by such officer or agent, something more must be shown

Thompson Corp., sec. 4847. 1 See supra, p. 283
1 Canada Central Ry. Co. v. Murray, 8 Can. S. O. R., 314; Walker v. 

Detroit etc. Ry Co., 47 Mich., 338
* Hamilton & Port Dover Ry. Co. v. Gore Bank, 20 Grant’s Ch., at p. 195, 

per Spragge, C
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than that the person signing occupied the character or position he 
professed to hold. It should be shown that his act was in general 
accordance 'with the powers or duties conferred on him by the con
stitution or governing body. If in such general accordance, it would 
be unnecessary to prove a strict pursuance thereof. A reasonable 
latitude would bo permitted in the exercise of the powers.1 Al
though the contracting party need not prove that the contract en
tered into was in strict compliance with the by-laws, yet if not under 
seal he must prove that it was in general accordance with the powers 
conferred upon the officer making it.2 *, There are some acts the do
ing of which devolve by statute upon the directors, through the 
medium of by-laws ; of these statutory provisions the public are 
bound to take notice. For instance, the directors may make by
laws for the appointment of the company’s agents, officers and ser
vants, and unless such by-law has been passed permitting the man
ager to appoint agents to the company, he could not do so, for this is 
not within the scope of his duties.8 The appointment of a special 
agent for the sale of the company’s products upon commission, is not 
such an agent within the meaning of the above statutory provision,4 

as would require to be appointed by by-law, but even such an ap
pointment is beyond the powers of the manager where it extends to 
a lengthy period, for instance, five years.5 * *

12. Power of manager of trading company to bind it.—It is
generally acknowledged that the manager of a trading corporation

1 See Taylor v. Cobourg etc. Ry. ft Mining Co., 24 U. C. C. P., per
Hagarty, C. J., at p. 208.

The defendants, by resolution of the board of directors, authorized their
manager to purchase from the plaintiff, on certain terms of credit, a machine
necessary for the carrying on of the defendant's business. The defendant’s
manager bought the machine, but on different terms, the plaintiff having 
no knowledge of the board’s resolution; and the defendants received and 
used the machine : Held, reversing Meredith, J„ in part, that the purchase 
was within the scope of the manager’s authority and that the defendants 
were liable for the price of the machine. Thompson v. Brantford etc. Co., 
25 O. A. R.. 840.

• Ibid. • Ibid. « Ibid.
■ Ibid; A company being indebted to a bank, the officers of the company 

arranged that the bank should proceed to garnish certain debts due to the 
company, the costs of which, as between attorney and client, the company 
was to pay. Held, that the officers of the company had authority without 
a resolution of the board of directors, to enter into such an agreement, and 
that the same need not be under the corporate seal. (Hamilton ft Port 
Dover Ry. Co. v. Gore Bank, 20 Grant’s Ch., 190).
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has power to bind the company by contracts within the ordinary 
routine of business.1 The depositing of goods of a company in a 
warehouse, and the raising of money on the security thereof, may be 
an important constituent for the successful prosecution of a com
pany’s business, and such a matter as wouM fall within the com
petence of the directors to cause to be done through their manager ; 
and where this is the course of dealing in a company, the company 
will be considered as having held the manager out as possessing such 
powers.2 * Where the by-laws authorize the general manager to com
promise claims and to do other acts which would occasionally require 
legal advice, he may retain a solicitor whenever it is in his judgment 
prudent to do so.8 This authority, however, would cease upon the 
suspension of the company.4 * The retainer need not be under the 
corporate seal.6 *

13. Rule as to strangers dealing with manager.—In accordance 
with what has already been said, an innocent stranger, dealing with 
the corporation through an agent, will not be affected by any limita
tion of his authority contained in the by-laws or other private in
struments of the company, of which he has no notice.0 Therefore, 
what a stranger has to consider in entering into a contract with the 
manager, acting on behalf of the company is, whether the contract is 
one within the scope of a manager’s ordinary duties, and if not within 
such scope he should ascertain whether there is a by-law empowering 
the manager to enter into such contract, or, what would amount to 
the same thing, whether the company has always held the manager 
out as having such power, by adopting and acquiescing in such con
tracts in the past. And further, if the company, having received

1 Story on Agency, 9th Edit., p. 67, sec. 53; Pollock on Contracts, 2nd
Edit., p. 133; South of Ireland Colliery Co. v. Waddle, L. R„ 3 C. P„ 463;
Thompson Corp.. sec. 4849.

* Merchant’s Bank of Canada v. Hancock, 6 O. R., 285.
• Clarke v. Union Fire Ins. Co., 10 Ont. P. R., 339.
« JWd. ■ Ibid.
e Supra, p. 323 ; and see Hamilton Coal Co. v. Bernhard, 40 N. Y. St. 

Rep., 876. Where a company’s directors passed a resolution authorizing
the manager to purchase a machine, which he did, but on different terms 
from those prescribed by the resolution, the seller having no knowledge of 
this resolution, it was held, reversing in part, Meredith, J., that this pur
chase was within the scope of the manager's authority, and that the com
pany was liable for the price of the machine. Thompson v. Brantford etc. 
Co., 25 Ont. A. R., 340.
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the benefit of an intra vires contract, entered into on its behalf by 
the manager, ratifies such contract and adopts it, it cannot afterwards 
repudiate it on the ground that the manager had exceeded his 
powers, or that he had contracted in his own behalf as contractor for 
the construction of the company’s works.1

14. Difficulties of determining if contract be made on behalf of 
the company or of a contractor, etc., constructing its works—Examples.
—It is clearly u question of very considerable difficulty in some in
stances to determine whether a contract is entered into on behalf of 
a company, or on behalf of a contractor constructing the company’s 
work, as instanced in the Supreme Court Case of Canada Central 
Railway Co. v. Murray.2 This action against the railway company 
turned upon an agreement entered into by one F. with T. <V W. M. 
for the fencing of a railway. The agreement was signed by T. & 
W. M. of the one part and F. of the other part. It appeared that F. 
controlled nine-tenths of the stock and publicly appeared to be and 
was understood to be, and acted as, managing director or manager of 
the company, although he was at one time contractor for the building 
of the whole road. T. A W. M. built the fence and the railway had 
the benefit of it. Upon the trial before a jury, the latter found that 
T. A W. M. when they contracted, considered they were contracting 
with the company through F., and that there was no evidence that 
the company repudiated the contract till the action was brought, and 
that the payments made were as money which the company owed, 
not money which they were paying to be charged to F., and a general 
verdict was found for T. & W. M. for the amount of their claim. 
On appeal to the Supreme Court of Canada, it was held, affirming 
the judgment of the Court below, that it was properly left to the 
jury to decide whether the work performed, of which the railway 
company had received the benefit, was contracted for by the com
pany through the instrumentality of F., or whether they adopted 
and ratified the contract, and that the verdict could not be set aside 
on the ground of being against the weight of evidence. [Ritchie, 
C. J., and Taschereau, J., dissented from this judgment, on the 
ground that there was no evidence that F. had any authority to bind 
the company, T. & W. M. being only sub-contractors, nor evidence 
of ratification.] The Court also held that although the contract was 
not under seal, the action was maintainable.

1 Canada Central Ry. Co. v. Murray. 8 Can. 8. C. R., 313, 334.
* Ibid.
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Cases of this kind, unless very clear, properly form questions 
for the jury. In an Ontario case1 the plaintiff had furnished lum
ber for putting up sheds, pens, etc., on the occasion of the Provincial 
Agricultural meeting at Hamilton, and had done work in preparing 
the required accommodation. The defence was, that the society 
which is an incorporated body, was liable and not the defendant in
dividually. There was evidence to show that the defendant was one 
of a committee, who undertook to superintend the preparations, and 
the learned judge left it to the jury to find whether the defendant 
had contracted with the plaintiff personally, or as one of a committee 
of gentlemen who undertook to superintend, in either of which 
events he held him to be personally liable ; but the jury were told 
that if he contracted only as representing or on behalf of the corpora
tion, then he would not be personally liable. On motion for new 
trial, the verdict being for the plaintiff, it was held that the ruling 
of the learned judge at the trial was correct.

There is another Ontario case bearing much resemblance to the 
above case of Canada Central Railway Co. v. Murray. This is the 
case of McDougall v. Covert.2 This was an action against the presi
dent and the managing director of a railway company for breach of 
an agreement to carry lumber on the line at a stipulated price. At 
the date of the agreement the president and managing director of 
the main line were also lessees of the branch line which formed part 
of the line for which the agreement was made. By reason of the 
company having been long insolvent the main line had been solely 
within defendant’s control, as principal bondholders of the company ; 
and what they did personally was in substance, therefore, done on 
the company’s behalf. The jury were asked to find whether the 
agreement was made by defendants acting as agents for and directors 
of the company, of which plaintiffs had notice ; and having found in 
the negative and assessed damages in favor of plaintiffs, the Court 
refused to interfere with their verdict, as contrary to law and evi
dence, bv granting a new trial.

15. Power of manager to bind trading company by note for 
goods bought—Parole evidence.—It is competent for the manager of 
a trading company to bind the company by a promissory note given 
by him in the name of the company for goods delivered to the com
pany in the course of its business.3 If there is any ambiguity as to

1 Simpson v. Carr. 6 U. C. Q. B„ 326. * 18 U. C. C. P.. 119.
3Fairchild v. Ferguson. 21 Can. S. C. R., per Qwynne, J., at p. 487.
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whether the note is the personal note of the manager or made on be
half of the company, parole evidence of all the circumstances sur
rounding the making of the instrument, as to the intent with which, 
and the consideration for which, it was executed, is admissible.* 1 
Where the manager of a company, in payment for goods purchased by 
him as such, gave a promissory note beginning “sixty days after 
date we promise to pay,” and signed “R, Manager O. L. Co.,” it 
was held by the Supreme Court that as the evidence established that 
both R and the payees of the note intended to make the company 
liable, and as R had authority, as manager, to make a note on which 
the company would l>e liable, and as the form of the note was suffi
cient to effect that purpose, the manager could not be held person
ally liable, but that the company itself was liable.2

'Ibid; Lindus v. Melrose, 2 H. & N., 293; Young v. Schuler, 11 Q. B. 
Dlv., 661.

1 Fairchild v. Ferguson, supra; see also Madden v. Cox, 6 Ont. A. R., 
473; Gilbert v. McCannany, 28 U. C. Q. B„ 389; Robertson v. Glass, 20 U. C. 
C. P., 250; City Bank v. Cheney, 15 U. C. Q. B., 400; Bank of Montreal v. 
Smart, 10 U. C. C. P., 16.

Under the terms of the following letter, the signer was held to have 
Intended to make himself, and was personally, liable.

" Messrs. R. & B., Gentlemen : We, the undersigned, acting as director 
and secretary of the Montreal Omnibus Co., hereby agree to see the account 
that Brown & St. Charles have against the company duly settled, provided 
the said account shall be made out and agreed upon as either the Court or 
arbitrators appointed shall decide. Signed, R. Kerr, as President of the 
Montreal Omnibus Co.”

Although the above letter was evidently Incomplete, having been in
tended to be signed by more than one individual, yet the signer waived the 
right he might have had to treat it was an incomplete document by signing 
and delivering it to the plaintiff's agents. (Kerr v. Brown, Q. B., 1878, 23 
L. C. J.. 227).

L. arranged with the Canada Agency Association, an English company, 
investing money in Canada, and having defendant R. as their manager, 
and defendant H. as one of their local directors, for a loan of money. After 
paying off a prior mortgage on the lands of L., and the expenses, etc., the 
manager sent to L.’s order a cheque for the balance signed by R. and H., the 
defendants. L. having made a claim for a larger amount, brought an action 
against R. and H. to recover the amount he claimed to be due him. Held, 
that the defendants were not liable as they never received any money to 
the use of the plaintiff, having no control over the money except as man
ager and director of the Canada Agency Association, and were in no wise 
acting as individuals on their own behalf, but solely as officers of the com
pany. That the evidence did not establish any privity between the plaintiff 
and the defendants in respect of the money claimed, and without such 
privity the action would not lie. (Reward v. Logan, 14 U. C. C. P„ 692).



834 CANADIAN COMPANY LAW.

16. Necessity of corporate seal on contracts by the company— 
Examples.—In consequence of clause 70 of the Dominion Companies’ 
Act and a similar clause in all the Provincial Companies’ Acts, which 
states “and in no case shall it be necessary to have the seal of the 
company affixed to any such contract, agreement, engagement, bar
gain, etc.,” the vexed question of the necessity of a corporate seal 
on corporate contracts is largely done away with. It has been gen
erally considered that the engagement of a superior servant or offi
cial must be under seal,1 but otherwise in the case of an inferior ser
vant.2 It then became a very delicate question to determine who 
were superior and who inferior servants. A civil engineer was con
sidered n superior servant.3 A clerk engaged for $800 per annum, 
having important duties to perform and his engagement being for a 
somewhat extended period, was held to be a servant whose engage
ment must be under seal.4 A timekeeper was not a superior officer.6 
These decisions are entirely at variance with an early Manitoba case0 
which professed to follow the line of English decisions to the effect 
that contracts for purposes connected with the objects of the incor
poration need not be under seal, and that the engagement of a chief 
engineer to supervise the construction of the line of railway was such 
a contract.7

So far as our Joint Stock Companies’ Acts arc concerned, it has 
been held that the appointment of a manager by two directors of a 
company, who were in the habit of hiring all the company’s 
officers, did not require a seal, but could be by parol.8 In this case 
Mr. Justice Taylor of the Manitoba Queen’s Bench thought that 
“ the plaintiff having been hired by those officials who hired all the 
persons holding positions similar to that of the plaintiff (local man
ager) there was evidence to go to the jury as to whether the contract 
had not been made by an agent, officer or servant of the company in

1 Armstrong v. Portage, Westbourne & N. West Ry. Co., 1 Man., 344, 
(1884), Q. B.

• Ibid. » Ibid.
Hughes v. The Canada Permanent Loan & Savings Soc., 39 U. C. Q. B„

221.

6Gordon v. Toronto Man. & N. West Land Co., 2 Man., 318.
«Murdoch v. Manitoba S. W. Colonization Ry. Co., Man. Q. B. Rep., 

Temp. Wood, p. 334.
7 Ibid.
«McEdwards v. The Ogllvle Milling Co., 4 Man., 1.
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accordance with his powers as such officer under the by-laws of the 
company, or otherwise.”1

Mr. J ustiee Killam thought that from the mere fact of acquies
cence in the exercise of such powers (by the official) or from the 
acquiescence of the company in the plaintiff’s appointment, it may be 
inferred that all formalities necessary to give the official authority 
to make the appointment had been duly observed.2

17. Power of company to dismiss manager.—Although most of 
the Companies’ Acts provide that “The directors shall, from time to 
time, elect from among themselves a president of the company ; and 
may also appoint and remove at pleasure all other officers thereof,” 
this does not apply to any officers but only to the principal officers 
usually found with a joint stock company, such as vice-president, 
secretary, etc. It would not appear to apply to the case of a man
ager.3 And if a manager were dismissed under such a clause, the 
authority must be strictly pursued, and could be exercised only at a 
regular meeting of directors.4

18. Causes which justify the dismissal of manager.—A man
ager may be dismissed for drunkenness, but what degree of 
drunkenness will justify his dismissal is a question for the jury.6 
And where by the terms of engagement a manager of a mercantile 
agency binds himself to devote his whole time, influence, and talents 
to the successful prosecution of the business, being paid a salary of 
$5000, the failure of either party to keep their respective agree
ments, to render the contract void ; if under these circumstances a 
general manager speculates in margins in the stock and grain ex
change, through brokers and “bucket shops,” thus sinking all his 
private means, and becoming indebted beyond his ability to pay, and 
also enters into speculations with various merchants, whose ratings 
he fails to alter, although in his judgment transactions of that nature 
materially affect the credit of those engaging in them, his dismissal 
will be justifiable, especially where he refuses to give up speculating 
when requested.6 Insolence and insubordination on the part of a

•This was the language ot the particular Statute. The Dominion Act 
does not contain the words "or otherwise.” As to the effect of these words 
see 4 Man., at p. 7.

’McEdwards v. The Ogilvie Milling Co., ««pro. See also pp. 341 et seq., infra.
Ibid, at p. 8 and 9. « Ibid, at p. 9. » Ibid.

r Prlestman v. Bradstreet, 15 0. R., 558; see also Pearce v. Foster, 17 
Q. B. Dlv., 536.
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manager of a company towards the directors, has been held a suffi
cient cause to justify his dismissal by the directors without notice.1

19. Receiver : His duties—When certain companies become 
insolvent the Court can appoint a receiver at the instance of the 
bondholders to give effect to their mortgage. In this country the 
duties of a receiver are merely to superintend and control the 
finances of the company and account to the Court for the same ; the 
management of the company is not interfered with, but is loft to the 
board of directors as usual, or in the hands in which the legislature 
has placed it.2 *

20. Position of an undertaking when Court assumes manage
ment.—Where the Court appoints a manager of a business or under
taking, it in effect assumes the management into its own hands ; for 
the manager is the servant and officer of the Court, and upon any 
question arising as to the character or details of the management, it 
is the Court must direct and decide. Managers, when appointed 
by the Court, are responsible t<o the Court, and no orders of any of 
the parties interested, in the business over which they are appointed 
managers, can interfere with this responsibility.

The Court will in no case assume the management of a business 
or undertaking except with a view to the winding-up and sale of the 
business or undertaking.. The business or undertaking is managed 
and continued in order that it may be sold as a going concern, and 
with the sale the management ends.8 If a company is brought under 
the Winding-up Act,4 * a winding-up order having been granted 
by the Court, then the liquidator may, with the approval of the 
Court, and upon previous notice to the creditors, contributories, 
shareholders or members, carry on the business of the company as 
far as is necessary to the beneficial winding-up of the same.6 *

21. Liability of manager appointed by debenture holders.—
Sometimes the debenture holders appoint trustees to carry on the

1 Dick v. Canada Jute Co.. 8. C., 1886, 30 L. C. J., 186.
• Abbott's Ry. Law, pp. 130, 131.
aKerr Receivers, 2nd Amer. Edit., p. 277; see Bartlett v. West Metro

politan Tramways Co. (1893), 3 Ch., 437, appointing manager of Tramway
Co. No manager can be appointed by the Court to a railway company in
this country. (Allan v. Man. & N. W. Ry. Co., 10 Man., 106), but this hold
ing appears doubtful in view of the amendment of the railway law, and 
in the light of Bartlett, N. West Metrop. Tramway Co., supra.

* R. S. C., ch. 129. " Ibid, sec. 31; see also Chapter XIII., post.
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business for their benefit, and if they appoint a manager to manage 
the business, the question whether he has undertaken any personal 
liability in the conduct of the business is a question of fact in each 
case, and it is immaterial whether such person is or is not called a 
receiver.1

22. Position of paid managing director. -The position of the 
managing director rendering services for which remuneration is 
given, is not that of a servant hired by the company. His position 
is aptly defined as a working member of the company who gets paid 
for the work he docs.2 * The rules as to hiring and notice between 
master and servant are therefore not applicable and the measure of 
the rights of the salaried managing director is to be settled by what 
is provided in that behalf by the, charter and by-laws of the com
pany.*

23. Right of managing director to remuneration for services.—
Outside of the provisions of the by-laws and charter of the company 
no remuneration is recoverable. Thus where a by-law provided that 
the managing director should be paid for his services such sums as 
the company “may from time to time determine at a general meet
ing,” and the only provision made at a general meeting was as fol
lows : “ The salary of the managing director was fixed until Octo
ber 31 next (1883), as at the rate $4,000 per annum,” the manag
ing director could not recover for services rendered subsequent to 
October 31, 1883.4 * If he should, after that date, appropriate 
moneys of the company to himself in payment of his services, this 
would constitute a breach of trust..6

24. Right of bank cashier to discount paper of company in 
which he is interested.—Any one standing in the position of an agent 
cannot he allowed to put his duty in conflict with his interests.6 But 
this would not apply to the case of a bank manager and cashier who 
discounts bills for the benefit of companies with whom he is con
nected, and in which lie is interested, if it appears that the tran-

1 Owen v. Cronk (1895), 1 Q. B., 266, 14 R., 229.
• In re Leicester Club & County Racecourse Co., 30 Ch. Dlv., at p. 633.
• Rr Bolt & Iron Co., 14 O. R., at p. 216; confirmed In appeal, 16 Ont.

A. R.. 397.
•Ibid. » Ibid.
•Bank of .Upper Canada v. Bradshaw, P. C., 1867, 4 Moore (N. 8.), at 

p. 420.

22
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sections were in the ordinary course of business of the bank, that he 
has not exceeded the power and authority with which he was in
trusted, and that no case of bad faith can be proved against him.1

25. Power of directors to appoint subordinate agents.—The
power of directors to appoint subordinate agents, and to make con
tracts with them touching their compensation and the tenure of their 
agency, is not open to question.2 For many purposes the officers and 
agents of the company may employ persons to perform service for 
it, and such employment, being within the scope of the agent’s or 
officer’s duty, binds the corporation.3

26. Liability of company for acts of its agents—“ Holding 
out ” doctrine—Ostensible authority- -Damages - Reputed agents.—
Corporations are bound by the acts of their agents, the same as 
natural persons.4

Judge Thompson aptly points out, in his work on Corporations5 

that the central principle which governs the subject of agency, and 
which is often lost sight of, is that one man can never be made civilly 
answerable for the acts of another man unless he has, first, clothed 
him with power to do those acts ; or second, clothed him with power 
to do acts which include those acts ; or, third, allowed him, through 
negligence or otherwise, to possess, in the face of the public, the 
appearance of such power. In every such case the power really 
emanates from the principal.

A person dealing with an agent of a company must take notice 
of what that agent’s powers are.6 For instance, in the case of man
aging officers and general agents, these are held out by the com
pany as having powers commensurate with the general usage of the 
business.7 But such powers could not be ascribed to inferior officers

* Ibid.
2 McEdwards v. The Ogilvie Milling Co., 4 Man., 1.
a Quebec & Richmond Ry. Co. v. Quinn, P. C., 1858, 12 Moore, 232 ; 

Thompson v. Brantford etc. Co., 25 O. A. R., at p. 345, per Burton, C.-J. 0.
* New Brunswick & Canada Ry. Co. v. Conybeare, 9 H. L. Cas., 711.
» Sec. 4884.
"Bryant, Fowls & Bryant v. Banque du Peuple (1893), App. Cas., 170.
7 Thompson Corps., sec. 4892, citing Minor v. Mechanic’s Bank, 1 Pet. 

(U. 8.), 46, 70; Fulton Bank v. New York etc. Canal Co., 4 Paige (N. Y.), 127.
A company’s agent or officer wrote promising to convey land to the de

fendants for the purpose of erecting a sawmill thereon. Held, that a mere 
letter by the officer permitting the erection of the sawmill on the land could 
not be construed as a license to the defendant to overflow the plaintiff com-
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or special agents.1 * And an agent can never be presumed to be 
clothed with powers in conflict with the charter or governing in
strument : of these the third party must take notice, but not of the 
private by-laws of the company.8

In regard to those agents who are not the general agents of the 
company or its managing officers, persons dealing with them must 
enquire as to the extent of their authority,3 in the absence of their 
being held out by the company as possessing the powers which it is 
sought to attribute to them ; and this authority whether given by a 
written power of attorney or inferred from a train of circumstances, 
must be construed strictly.4 * * *

pany’s land to any extent necessary for working his mill, without showing 
that the probable effect of building the mill and putting up the dam. was 
known to and contemplated by the parties at the time.

Held also, that the plaintiffs, as a corporation, could not be bound, with 
respect to such an injury as was shown in this case, by anything done by 
their ordinary agents, without special authority. (Canada Company v. 
Pettis, 9 U. C. Q. B., 669).

The manager and agent of an insurance company has no power as such 
to insure a house against Are, and to give delay for the payment of the 
premiums. (Montreal Assurance Co. v. McGillivray, 13 Moore, Privy 
Council, 87).

In a case where a promissory note was given for the premium of a fire 
policy, which was never issued, and the building was destroyed by Are after 
the note had become due and dishonoured, the Privy Council held that the 
insured could not recover, as the powers of the manager and agent, being 
public must be taken to have been known to the insured, and that the acts 
of the manager and agent in the transaction were ultra vire» and void, not 
being within the general scope of his authority as such and, therefore, not 
binding upon the assurance company, (Ibid).

* Ibid.
* Supra, pp. 323, 330; Boudousqulc de l'Assurance, No. 86; Commercial 

Bank of Canada v. Great Western Ry. Co., 3 Moore, P. C. (N. S.), at p. 314.
'Bryant, Fowls & Bryant v. Banque du Peuple (1893), App. Cas., 170.

4 Ibid, 8. C., 1891, 17 Q. L. R., 103, conArmed In Privy Council as above
ciH‘,1

Under a power of attorney given by the Toblque Mill Company to their 
agent, to manufacture logs into lumber at the mills, and transport the same 
to market and sell, and dispose thereof for the company's beneAt; Held, 
that the agent was not authorized to deliver over the lumber at the mills 
without the knowledge of the directors in payment of securities given by 
him, on behalf of the company, for debts contracted in the course of his 
agency. Such delivery vests no property In the creditor. (Lombard v. Wins
low. 1 Kerr (N. B.). 327).

An agent who Is authorized by his power to make contracts o? sale and
purchase, charter vessels, and employ servants, and as incidental thereto,
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If the company holds its agent out as having authority to do a 
specific act, then it is bound by that act, if it is within the scope of 
his general and ostensible authority, notwithstanding it may exceed 
the private instructions as between the principal and the agent ; 
provided, however, that such private instructions are not known to 
the third person.1

It is important to note that where an agent has authority, his 
abuse of it does not affect a third person dealing with him in good 
faith.2

Thus “ Whenever the very act of the agent is authorized by 
the terms of the power, that is, whenever by comparing the act done 
by the agent with the words of the power, the act is in itself war
ranted by the terras used, such act is binding on the constitutent, as 
to all persons dealing in good faith with the agent: such persons are 
not bound to enquire into facts aliunde. The apparent authority is 
the real authority.”8

Thus a company is responsible in damages or otherwise for the 
fraud, deceit and wrong of its agent committed in the course of the 
service and for the company’s benefit, though no express command or 
privity of the principal be proved.4 And a company will be liable 
to an action for libel published by its servants or agents, whenever 
such publication comes within the scope of the general duties of such 
servants or agents, or wherever the company has expressly authorized 
or directed such publication.6 But no authority can be inferred in

to do certain specified acts, including indorsement of bills and other acts 
for the purpose therein aforesaid, but not including the borrowing of money, 
cannot borrow on behalf of his principal or bind him by contract of loan, 
such acts not being necessary for the declared purposes of the power. 
(Bryant, Powis & Bryant v. Banque du Peuple (1893), App. Cas., 170). But 
a power of attorney to draw and accept bills and notes includes the power 
to make and sign promissory notes. (Quebec Bank v. Bryant, Powis & 
Bryant, 17 Q. L. R., 78)).

1 Montreal Assurance Co. v. McGillivray, P. C., 1859, 13 Moore, 87, 124; 
Bryant, Powis & Bryant v. Banque du Peuple, supra; see also Allen v. On
tario etc. R. W. Co., 29 O. R., 510.

1 Bryant, Powis & Bryant v. Quebec Bank (1893), App. Cas., 170; Thomp
son v. Brantford etc. Co., 25 O. A. R , at p. 345, 347.

• Farmers and Mechanics Bank v. Butchers and Drovers Bank, 16 N. Y., 
141. Approved in Bryant, Powis & Bryant v. Quebec Bank, supra, but 
wrongly attributed to another case.

«Mackay v. Commercial Bank of New Brunswick, L. R., 5 P. C., 394; 
Moore v. Ont. Investment Assn., 16 O. R., 269.

5Odgers Libel <& Slander, p. 368 ; Carroll v. Pen berth y Injector Co., 16 
Ont. A. R., 446; Tench v. (It. West. Ry Co., 32 U. C. Q. B., 452; Browne v. 
Le Maire etc., 17 L. C. J., 46; Quebec Civil Code, art. 356.
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h general manager or other officer of a bank or trading corporation 
of any kind to subject the corporation to actions for libel, by his 
mere admissions to any person that he had published a libel on an
other person by their authority.1 And where the occasion is a 
privileged one, it has been doubted whether express malice can be 
imputed to the corporation to take the case out of the privilege ;2 * but 
the better opinion would appear to be that it can,8 9 for an action for 
deceit will lie against a corporation *.4 An action for libel may be 
brought by one corporation against another.6

Where the power to appoint an agent for a given purpose ex
ists, irregularity in its exercise is immaterial to a person dealing with 
him bona fide, and without notice of the irregularity in his appoint
ment." And the Courts have gone so far as to hold that a company 
is bound by the acts of persons who take upon themselves, with the 
knowledge of the directors, to act for the company, provided such 
persons act within the limits of their apparent authority ; and that 
strangers dealing bona fide with such persons, have a right to assume 
that they have been duly appointed.7

27. Necessity of company's seal to contracts.—The vexed ques
tion of the necessity of the company’s seal being attached to all its 
important contracts has already been touched upon.8 It is un
doubted that the law of England was, and to a large extent now is, 
that in regard to all contracts which are of ordinary occurrence in 
the particular business of a company, the corporate seal is not re
quired but that it is required in matters of unusual and extraordinary 
character, which are not likely to arise in the routine of business.® 
This rule was strictly adhered to in those provinces of Canada which 
have followed most closely the legal tradition of England. Thus 
in an early New Brunswick case a company was held not liable on 
an executed contract entered into on its behalf by its agent for the

•Carroll v. Penberthy Injector Co., supra.
3 Freeborn v. Singer Sewing Machine Co., 2 Man., 253.
>0dgers, p. 368; Tench v. Great Western Ry. Co., 32 U. C. Q. B., 462; 

Moore v. Ontario Invest. Ass'n., 16 O. R., 269; and see article on “Malicious 
Corporations," 15 Can. L. T., 293.

* Moore v. Ontario Investment Ass’n, 16 O. R., 269.
4L’Institut Canadien v. Iæ Nouveau Monde, S. C., 1873, 17 L. C. J., 296.
•Lindley Comp., 159.
7J6M; Allen v. Ontario etc. Ry. Co., 29 O. R., 510.
' -S't/pra, sec. 16, p. 334.
9 Broom’s Common Law, p. 664; see Lindley Comp., 226.
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delivery of a large quantity of logs at its mill, the contract not being 
under seal, and hence the presumption that the agent was authorized 
to make the contract and that the contract was the contract of the 
company, which the presence of the seal would have afforded, was 
absent.1 The Courts of Ontario early departed from this view in 
one important respect: the case of executed contracts was taken out 
of the rule requiring a seal,2 * and this is now the law of the Dominion 
in respect of the English law provinces.8 In regard to executory 
contracts, the most enlightened rule is that adopted by Pollock, B., 
in the Australian Steam Navigation Co. v. Marquette,4 and approved 
by G Wynne, J., in the Bernardin case,5 6 viz. :—“ It is now perfectly 
established by a series of authorities, that corporations may, with 
respect to those matters for which they arc expressly created, deal 
without seal : This principle is founded on justice and public con
venience, and is in accordance with common sense.”0 But if the 
contract be not made in pursuance of the charter or act of incorpora
tion, the contract, to bind the company, must be under seal.7 That 
the latter words of Pollock, B. quoted above are justified is evidenced 
by the law of the Province of Quebec, which never required the 
presence of the corporate seal to corporate contracts, which is in 
accord with the general law governing the form of contracts in that 
Province.

In respect of those matters which are not within the ordinary 
scope of the corporate charter, no action can be maintained upon 
parol agreements entered into on behalf of the corporation, unless 
it has retained the benefit of the agreement.8

1 Seelye v. Lancaster Mill Co., 3 N. B. (1 Kerr), 377.
* See Pim v. Municipal Council of County of Ontario," 9 U. C. C. P., 302

and 304; Clark v. Hamilton & Gore Mechanics Institute, 12 U. C. Q. B., 178.
' Bernardin v. Municipality of North Dufferin, 19 Can. 8. C. R., 581; 

Canada Central Ry. Co. v. Murray, 8 Can. S. C. R., 333; Forrest v. G. N. W. 
Central Ry. Co., 12 Man. L. R., 472; 18 Can. L. T., 162.

«11 Ex., 228. « Supra.
6 To this effect Calvin v. Provincial Insur. Co., 20 U. C. C. P., 267; White- 

head v. Buffalo & Lake Huron Ry. Co., 7 Grant’s Ch., 351; Thompson v. 
Brantford etc. Co., 25 Ont. A. R., per Burton, C. J. 0., at p. 345. This is 
also the law of the United States, which goes still further. (Dillon Mun. 
Corp., 4th Edit., sec. 192; Cook Stockholders, sec. 721).

7 Garland Manfg. Co. v. Northumberland etc. Co., 19 Can. L. T., 274, 
31 O. R., 40.

■ Hamilton v. Niagara Harbor & Dock Co., U. C. Q. B„ 6 O. S., 381; Great 
Western Ry. Co. v. Preston & Berlin Ry. Co., 17 U. C. Q. B„ 477.
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28. Effect of seal.—It is to be noted, per contra, that even if the 
corporate seal be affixed to a contract, this is only a presumption of 
corporate authority to make the contract, for if the corporation can 
prove that the seal had been affixed in disregard of some statutory 
formality or injunction, which is not merely directory but indispen
sable as a condition precedent to the affixing of the seal, the contract 
cannot be enforced against the corporation if executory.1

In all our Joint Stock Companies’ Acts2 3 the modern view has 
been adopted, as instanced by section 76, for example, of the Do
minion Act.

29. Ratification by company of act of agent.—A corporation, 
like an individual makes itself liable by affirming the unauthorized 
act of its agent.8

A ratification, to be imputable to a company, must be made 
directly by its shareholders, or indirectly through their agents act
ing within the limits of their real or apparent authority ; and in 
order to establish ratification by the shareholders or their agents, it 
must be shown. 1. That the parties alleged to have ratified the 
contract had full knowledge of the facts ; or having their attention 
drawn to it, did not choose to inquire into it.4 * 2. That they have in 
some way recognized and adopted it.6 * If these two essential points

1 Waterous Engine Works Co. v. Corporation of Palmerston, 21 Can. 
s c *

*Ab well aa the Companies’ Clauses Act, R. 8. C., ch. 118, sec. 35. which 
governs all companies incorporated by special Act of Parliament, except 
railway companies and banks, and insurance companies.

3 N. E. M. Insurance Co. v. DeWolf, 8 Pick., 56.
4 Banque Jacques Cartier v. La Banque de Montreal, 13 App. Cas., Ill;

Ryan v. Terminal City Co., 25 N. Sc., 131; Conant v. Miall, 17 Grant’s 
Ch., 674.

<) Hrien v. Credit Valley Ry. Co., 25 U. (\ C. P.. 275; Baby v. Great 
Wwt Rj Oa., It I", C. Q. It. Ml; But V. corrhrwu silk Mills, M. l. R.. 3 
8. C., 218; Soc. de Construction d’Hochelaga v. Soc. de Construct, etc., 4 
Dorion's Q. B. Rep., 199; Hamilton & P. D. Ry. Co. v. The Gore Bank, 20 
Grant’s Ch., 190.

Where a corporation becomes aware that a sale of an Immovable made 
to its supposed agents or representatives is informal, and for a period of 
eighteen months, during which it continues to deal with the property as its 
own, it takes no action to have the sale set aside, it will be held to have 
ratified the same and to be bound by it, as if originally made in due form 
of law. (L’Hôpital du Sacré-Cœur v. Lefebvre, 17 Q. L. R., 35, Andrews, J., 
Que. 8. C., 1891).

Where a sale of an immovable is made, for a price payable by instal-
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are established, there will still remain for consideration the question 
whether the recognition and adoption have been in proper form.1 

Further acquiescence must be in relation to a transaction to which 
effect may be given thereby.2 *

30. Effect on company of notice to and knowledge by agent.—
Since the case of Fitzherbert v. Mather8 it has been an undoubted 
rule of law that notice to an agent is notice to his principal ; but what 
shall be deemed sufficient, in the case of constructive notice to a 
principal in order to bind him through his agent, has been the source 
of considerable litigation.

In England the rule now is that the knowledge of an agent is 
the knowledge of his principal, and his principal is affected thereby, 
whether such knowledge be acquired by the agent in the course of 
his employment or otherwise.4

31. Revocation of agency—Right to indemnity.—An agency, 
for which no term has been stipulated, is revocable at will, even 
where the agent has given a consideration for the agency.5 * * The

ments, to the supposed «agents or legal representatives of a corporation, and 
the latter takes possession of the property and uses It and pays one or more 
of the Instalments, It will be held to have ratified such sale, and the same 
shall be as binding on It as If originally made in due form of law. (Ibid). 
But where plaintiff was hired by three provisional directors under an agree
ment by which the latter jointly and severally promised and agreed to en
gage and hire plaintiff as engineer for a period of one year at a salary of 
$250 per month, the fact that he was paid at the rate of $250 per month by 
the treasurer of the company would be no evidence of ratification by the 
company of the above contract; and would not even, of itself, be evidence of 
an implied contract of general hiring. O’Dell v. Boston etc. Ry. Co. (1897), 
29 N. S. R., per Ritchie, J., at p. 387, citing Bayley v. Rimmell, 1 M. & W., 
506; Broxham v. Wagstaff, 5 Jur., 845, Parke, B.; but see McDonald, C. J., 
diss. contra.

' Lindley Comp., pp. 177, 178.
2 Banque Jacques Cartier v. Banque de La Cité & District de Montréal, 

13 App. Cas., 111. .
2 1 T. R., 12.
*Dresser v. Norwood, 17 C. B. (N. S.), 466; and see Carter v. Molson, 

10 App. Cas., 664; Ryan v. The Terminal City Co., Ltd., 25 N. Sc., 131.
5 Cantlie v. Coaticook Cotton Co„ M. L. R., 4 Q. B„ 444, afllrming M. L.

R., 3 S. C., 9; and see Rhodes v. Forwood, 1 App. Cas., 256; a person ap
pointed by a number of subscribers for stock in a proposed company to
collect, receive and remit their subscriptions to the head office of the com
pany, is not the agent of the latter, and has no claim against the company 
for such services. (Quebec & Halifax Steam Nav. Co. v. Cunard, 2 N. B., 90).
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revocation, however, is subject to the obligation in the part of the 
principal to indemnify the agent for any actual loss suffered by him 
by reason of the revocation of the mandate.* 1

The agent’s claim to indemnity cannot be extended so as to in
clude loss of profits which he would have made if the agency had 
been continued, but merely such expenses as he incurred in order to 
carry on the business, and which, in the particular circumstances of 
the case, may be seen to have been contemplated at the time the ap
pointment was made.2

32. Agent's right to remuneration for services.—It is the rule 
of the common law as well as the civil law, that in the ordinary 
course of commercial agencies, a compensation is always understood 
to belong to the agent, in consideration of the duties and responsi
bilities which he assumes, and the labor and services which lie per
forms.3 An agent will not be entitled to commission, if the contract 
under which he is acting gives grounds for the presumption that the 
commission forms part of the consideration of the contract.4 The 
commission stipulated payable to an agent for securing subscriptions 
to stock “after the first call” is payable as soon as the first call has 
been made, whether the amount thereof has been paid or not.6

1 Ibid. i Ibid.
8 Story Agency, secs. 326, 327; Renaud v. Walker, 13 L. C. J., 180.
4 Renaud v. Walker, supra. The right of an agent to retain money for 

agency and commission Is exercisable only upon the specific money on ac
count of which the specific charge is made. (Quebec & Halifax Steam Nav. 
Co. v. Cunard, 2 N. B., 90).

1 Hubert v. Barthe, Q. B. 1879, 2 L. N., 227.
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Companies’ Act as to bonds creating 
PRIVILEGE.

37. Necessity of debenture act in 
Quebec—difference in other pro

3S. Effect of a non «registered

31*. Penalty for non registration
OF BONDS.

40. Debentures as negotiable in
struments—days OF GRACE -INTEREST,

41. Bonds secured by collateral— 
NOT BANK NOTES.

42. Necessity of presentation of 
BONDS OR DEBENTURES FOR PAYMENT 
AT THE PLACE PAYABLE.

43. Position of an [indorser of a 
BOND OR DEBENTURE.

44. Bonds issued at a discount.
45. Detachment of coupons from 

bonds.
40. Company’s liability fob debts

WHEN STATUTORY REQUIREMENTS ARE 
NOT COMPLIED WITH.

47. Position of mortgage trustee—
REMEDY OF BONDHOLDERS.

48. Notice to the trustee is notice 
TO THE BONDHOLDERS.

40. When a bond is “ issued
EFFECT.

50. Pledge of bonds or debentures.
51. Mortgage of future property.
52. Mortgage of uncalled capital.
53. Mortgage of proceeds of call.
54. Powers of companies to mort

gage FOR PURPOSES OTHER THAN TO 
SECURE LOANS.

55. Company's power to make loans
— LOAN COMPANIES.

66. Right to invest surplus capital.
57. Company’s power to receive 

MONEY ON DEPOSIT.
58. Right of company to discount

59. Power of companies to give and
RECEIVE PROMISSORY NOTES.

1. Companies’ borrowing powers—Difference between Canadian 
and American law—In treating in this country of a company’s 
power to borrow money, it is proper to remark at the outset, that the 
American decisions are not safe guides to the Canadian judge and 
practitioner. In the United States the directors wield all the powers 
of the corporation in respect of those matters which do not involve 
constituent changes in the organization or character of the corpora
tion itself.1 Under the English law the directors of ordinary trading 
companies, whose regulations are silent on the subject of borrowing, 
have an implied power to borrow for the purposes of the busim ss of the 
company;2 but the directors of other companies have, it is conceived, 
no such implied power.3 Our Legislatures have invariably followed 
the English law in respect of the borrowing powers of companies, 
and although in the Dominion4 and Provincial Companies’ Acts

1 Thompson Corp., sec. 5700.
* Lindley Comp., 6th Edit., p. 190, and cases there cited. See also Farrell 

v. Carrlbou Gold Mining Co., 30 N. S. R., 199.
• Ibid, citing judgment of Bowen, L.J., In 36 Chy. Dtv., 685; and see 

Vavasseur Societies, No. 821.
4 R. S. C... ch. 11», sec. 35.
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directors are given the power to make for the company any contract 
which the company may, by law, enter into, yet, following in the lines 
of the English decisions in respect of the borrowing powers, which 
draw a distinction between the powers of the company itself and the 
powers of the directors, it is enacted in the Dominion Statute1 that :— 
“ The directors may, when authorized by a by-law for that purpose, 
passed and approved of by the votes of shareholders representing at 
least two-thirds in value of the subscribed stock of the company repre
sented at a special general meeting duly called for considering the 
by-law: (a) Borrow money upon the credit of the company and issue 
bonds, debentures or other securities for any sums borrowed, at such 
prices as are deemed necessary or expedient; but no such debentures 
shall be for a less sum than one hundred dollars; (b) Hypothecate or 
pledge, the real or personal property of the company to secure any 
sums borrowed by the company ; but the amount borrowed shall not, 
at any time, be greater than seventy-five per cent, of the actual paid-up 
stock of the company; provided always that the limitations and restric
tions on the borrowing powers of the company contained in this sec
tion shall not apply to or include moneys borrowed by the company 
on bills of exchange or promissory notes drawn, made, accepted, or 
endorsed by the company.”2

1 Ibid, sec. 37, as amended by 60-61 V., ch. 27.
*No limit for borrowing under Manitoba Act, R. S. M., ch. 25, sec. 71; 

likewise the Ontario Act, R. S. O., ch. 191, sec. 49; and the British Columbia 
Act, R. S. B. C., ch. 44, sec. 122; limit of borrowing power under N. B. Stat. 
1893, sec. 91, same as Dominion; using words “commercial paper” generally.

The power to borrow was given under the Quebec Statute by the Act 
54 Vic., ch. 35, which added the following to Art. 4705 of the Revised Statutes:

“ The Company may, by a simple resolution, issue notes payable to order 
or to bearer, for the settlement of accounts or other current matters; it may 
further, on a resolution of the two-thirds of the actual shareholders present 
at a meeting specially convened for the purpose, issue bonds or debentures 
to the amount of the two-thirds of the total value of the immoveable 
property.

“ Such bonds or debentures, after their registration in the office or offices 
of the registration division or divisions in which the immoveables of the 
said company are situated (which must be described in a notice to that effect 
given to the registrar), constitute a privileged claim in favor of the holders 
thereof against the company, and give a right of preference over all other 
debts and claims against the company, posterior to the issuing of such 
debentures.”

New Brunswick Act of 1893, 56 Vic., ch. 7, sec. 91, contains the following 
departure from the text of the Dominion Act, " or deposit the same (that is



FINANCIAL MATTERS. 349

2. Powers of companies to borrow and mortgage when Acts are 
silent.—The Companies’ Clauses Act* 1 contains no provision relative 
to the borrowing power or its concomitant, the power to mortgage. 
It is expected that the Special Act will contain all such matters. But 
sometimes the power to borrow is omitted through oversight or other
wise,2 and it becomes necessary to determine what are the general 
powers of companies in this respect. As regards corporations in 
general incorporated by Special Act it has been held that in deter
mining whether such a company has by implication power to borrow, 
you must look first whether it is to carry on an undertaking requiring 
the expenditure of money, and secondly, whether means are provided 
for putting the company in funds for the purpose. If there are no 
such means, then you may infer a power to obtain funds, and this 
may infer a power to borrow. But if means are provided, e.g., by 
raising capital or by calling up more capital, or by a limited power 
of borrowing which may seem within reason sufficient for the purpose, 
then no Court can measure whether in the event those means will lie 
sufficient or not. Those means being provided, you cannot infer at 
the same time a power to borrow money.3

In regard to trading companies whose regulations are silent on the 
subject of borrowing, these, as already stated,4 have an implied power 
to borrow for the purposes of the business of the company;5 but an 
institution like an agricultural society, though it may have certain 
limited powers of buying and selling, is in no sense a trading corpora
tion ; and when it does not appear that the power to borrow is neces
sary to the accomplishment of its objects, nor in any way incident to 
the operations which it is entitled to undertake, the law as to the bor
rowing powers of trading companies does not apply to it.fl

As to corporations in general requiring money for the prosecu
tion of their business : if the possession of money is essential for the

the bonds, debentures or other securities) as collateral security for any 
promissory note or overdraft of the company ” at such prices, etc., etc.

' R. 8. C., ch. 118.
«As in the case of The Commercial Bank of Canada v. The Great 

Western Ry. Co. of Canada, 3 Moore P. C. (N. S.), 295.
sWenlock v. River Dee Co., 36 Ch. Div., 675 n, 677 n, 682 n; Farrell v. 

Carribou Gold Mining Co., 30 N. S. R., 199.
*8upra, p. 347; General Auction, etc., Co. v. Smith (1891), 3 Ch., 432.
iEx parte, Pitman & Edwards, 12 Ch. Div., 707; English Channel Steam

ship Co. v. Rolt, 17 Ch. Div., at p. 720; Farrell v. Carribou Co., supra.
6 In re Rockwood Agricultural Society, 20 Can. L. T. (1900), 25.
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purpose of carrying on the business, and if the company tind itself in 
temporary difficulties for want of money, the directors may obtain 
loans if they can, to prevent the disaster of the stoppage of the 
company.1

If the company has express or implied power to borrow, and the 
Act under which it is incorporated does not limit the amount, it may 
from time to time borrow as much as it wants.2 3

3. Right of company to confer the power to borrow upon directors.
—Where the company has the power to borrow, whether express or 
implied, it can confer this power on the directors, at a meeting of 
shareholders, for this is a matter in which a majority can bind a 
minority.8

4. Position of debt created by directors borrowing beyond author
ized limit—Liability of directors.—If the directors, having power 
under the charter to borrow to a limited amount, borrow money on 
debentures at a time when the liabilities already exceed the limit, the 
debentures are considered in England as void.4 In such a case the 
directors may be personally liable in damages for their implied repres
entation that they had authority to issue debentures.5 * * But it appears 
they would only be liable when the implied representation of authority 
is one of fact: they are not liable for such a representation or war
ranty of law.0 Or if the money be borrowed by a company which

I See Walmsley v. Rent Guarantee Co., per Proudfoot, V.C., 29 Grant’s
Chy., at p. 489, citing from Green Ultra t ires, pp. 263, 264, 271 & 276. A Rent 
Guarantee Co. has no implied power to borrow money (Ibid). Building 
Societies have no power to borrow, except such as is conferred by statute 
(Lindley Comp., 189, 190).

3 Palmer Comp. Law, p. 188.
8 Bryon v. Metropolitan Saloon Omnibus Co., 3 de Gex. & J., 123.
4 Chapleo v. Brunswick Building Soc., 6 Q. B. Div., 696; Blackburn Build

ing Soc. v. Cunliffe, 29 Ch. Div., 902; Ex parte Watson, 21 Q. B. Div., 301; 
Ex parte Pooley Hall Colliery Co., 21 L. T., 690; English Channel Steamship 
Co. v. Rolt, 17 Ch. Div., 715.

s Firbanks v. Humphieys, 18 Q. B. Div., 54.
II No action can be maintained against the responsible parties upon an

implied representation or warranty of authority in law to do an act. but 
only upon an implied representation or warranty of authority in fact to do 
it; and where there is an express statutory enactment prohibiting a com
pany from buying on credit, the vendor must be taken to have known of 
such statutory inability (Struthers v. Mackenzie ; Ontario High Court of 
Justice, 1897, 17 Can. L. T., 166).
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cannot borrow, the Courts in England consider there is no debt, and 
the lender cannot at law recover.1 See also section 9 of this chapter.

5, Power of ratification by the company of “ultra vires” borrowing 
by directors.—If the borrowing be not ultra vires the company, but 
only of the directors’ powers under the articles, the company may 
ratify.2 3 And provided the lender take care that the directors are 
not exceeding the limits of the company’s governing instrument as to 
the nature and extent of the loan,8 he is entitled to presume that the 
limit of the directors’ particular powers is not being exceeded.4 *

6. Doctrine of equitable right of subrogation by company to 
lender on an “ultra vires” loan.—In England, where a debt has been 
contracted which, owing to want of power, the company is not obliged 
at law to repay, the Courts admit the creditor to the equitable right 
of subrogation in so far as he is able to trace the application of the 
loan, that is, he can stand in the place of the creditors whose debts 
have been paid with his money,6 * and is entitled to any securities 
which the company has obtained by means of the money.6

It may be stated with confidence that this view of the law has 
no application in the Province of Quebec. If the English view were 
adhered to, that at law the company is not liable on an ultra vires 
loan, then in that Province the lender could not recover by means of 
an equitable fiction. In order that there should be subrogation in 
such a case, under the Quebec law, it would be necessary that the act 
of loan and the acquittance should be notarial (or executed before 
two subscribing witnesses) ; that in the act of loan it be declared that 
the sum has been borrowed for the purpose of paying the debt and

*£\p parte Watson, 21 Q. B. Dlv., 301; Blackburn Soc. v. Brooks, 29 Ch. 
Dtv., 902.

But a person Is not precluded from recovering money advanced to a 
party for the liquidation of liabilities incurred by the latter to a company, or 
from enforcing any security for its repayment, because that company in 
such transactions exceeded the power conferred on it by its charter (Cayley 
v. McDonnell, 8 U. C. Q. B., 455).

2 Irvine v. Union Bank of Australia. 2 App. Cas., 366 ; Grant v. United 
Kingdom Switchback Co., 40 Ch. Dtv., 135. See also Chapter X., secs, 34, 35.

3 Chapleo v. Brunswick Building Soc., 6 Q. B. D., 712, 713, 715.
«Irvine v. Union Bank of Australia, 2 A. C., 366.
*Ex parte Williamson, L. R, 5 Ch., 309, 313; Cunliffe v. Blackburn Bldg.

Soc., 9 App. Cas., 857.
®Wenlock v. River Dee Co., 19 Q. B. Div.f 165.
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that in the acquittance it be declared that the payment has been made 
with the moneys furnished by the new creditor for that purpose.1 

In short, in Quebec conventional subrogation cannot be implied, and 
there is no legal subrogation to meet this case.2

7. Application to Quebec of the principles of the law of partner
ship.—In deciding this issue in Quebec we must, except perhaps in 
the case of a Dominion Statute containing an express provision on the 
subject,3 apply the general law of partnership4 as has been done in 
England in the same case.0 Now, the English law of partnership is 
quite different from that of Quebec upon this point. In England, 
the law is thus stated in Lindley on Partnership :° “ Where, however, 
money borrowed by one partner in the name of the firm, but without 
the authority of his copartners, has been applied in paying off debts of 
the firm, the lender is entitled in equity to repayment by the firm of

1 Art. 1155, Que. Civ. Code. 1 See art. 1156, C. Code.
3 See per Patterson, J., in Exchange Bank v. Fletcher, 19 Can. S. C. R„

at p. 288.
4 Art. 1864, Quebec Civil Code.
“ Lrs sociétés commerciales par actions sont de véritables sociétés régies 

par les principes ordinaires du droit civil, et l’incorporation ne constitue pas 
la société qui j existait auparavant comme société ordinaire, mais que cette 
incorporation v;rée, au p refit des associés des privilèges qui sont mentionnés 
dans l’aote et constitute un être moral pour représenter les dits associés ” 
(Per Mathieu, J., in Windsor Hotel Co. v. Date, 27 L. C. J., at p. 10).

Per Taschereau, J., in Young v. MacNider, 25 Can. S. C. R., at p. 283 : 
“ As said by Sir Montague Smith, in the Privy Council in the case of Bell v. 
Corp. of Quebec (5 App. Cas., 84), English and American decisions are not 
governing authorities in the Province. Except as to the rules of evidence, 
Art. 1206 C. C., and to a certain extent as to promissory notes, by a special 
article of the Code (Art. 2340) in force as to this case, the commercial law 
of the Province of Quebec, as a general rule, is the French law.

“ Upon the contention that a commercial contract is governed by the 
English law in the Province of Quebec, Aylwin, J., said, in the Montreal 
Assurance Co. v. McGillivray (8 L. C. R., 423) :—

“ ‘A more dangerous error than this could not be committed; commercial 
contracts like all others are governed by the law of Lower Canada. It is 
in proof only of commercial matters that the rules of evidence of the law 
of England are to be resorted to.’ ”

r ‘‘Companies (established under private Acts of Parliament, charters, 
or letters patent) certainly differ very materially from ordinary firms; but so 
far as their acts, charters, or letters patent have not provided, they are gov
erned by the ordinary law of partnership” (Smith’s Mercantile Law, by 
Pomeroy, sec. 85).
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the amount which he can show to have been so applied; and the same 
rule extends to money bond fide borrowed and applied for any other 
legitimate purpose of the firm. This doctrine is founded partly on 
the right of the lender to stand in equity in the place of those credi
tors of the firm whoso claims have been paid off by his money, and 
partly on the right of the borrowing partner to be indemnified by the 
firm against liabilities bond fide incurred by him for the legitimate 
purpose of relieving the firm from its debts or of carrying on its busi
ness.” The law of Quebec is that all obligations contracted in the 
name of the partnership are binding on the partnership where it has 
benefited by them.1 And this applies to joint stock companies ns 
well as partnerships, for the civil law will not allow a person to enrich 
himself at the expense of another2 3 in connection with a transaction 
which is neither malum prohibitum nor malum in se.:i

Another argument in favor of this view lies in Art. 1047 Civil 
Code, which says, “ He who receives what is not due to him through 
error of law, or of fact, is bound to restore it.” Thus, if a company 
receive money from a party on a contract, and such contract has in 
fact no legal existence, owing to its totally ultra vires but not immoral 
character, the legal result is that the company is bound to return it.4 *

8. Powers of directors in Quebec to borrow—Their liability.
In Quebec directors must be regarded as governed by the common law 
of the Province where the statutes are silent.” In regard to their 
borrowing powers, these are the , same under the Joint Stock Com
panies’ Acts as at common law : they cannot borrow for the company 
without the consent of the shareholders assembled at a general meet
ing.6 But if it could be established that usage in commercial matters

1 Art. 1855, C. Code; Commercial Mutual Building Society v. Sutherland, 
M. !.. It., 4 Q. B., 52.

1 Vavaseeur Soc. Civ. & Com., Nos. 194, 821; Case., 24 Mars, 1852, Dalloz, 
52-1-109.

3Rolland v. Caisse d'Economie, etc., 24 Can. S. C. R., 405, distinguishing 
Bank of Toronto v. Parkins, 8 Can. S. C. R., 903, which was a case of malum 
prohibitum; Ville d’Iberville v. Banque du Peuple, R. J. Q., 4 Q. B., 268, 286.

* In re Langlois v. Caisse d’Economie, etc., R.J.Q., 4 S.C., 65, confirmed 
in Queen’s Bench, R. J. Q., 3 Q. B., 315, on the same grounds, and in Supreme 
Court, 24 Can. S. C. R., 405. Ville d'Iberville v. Banque du Peuple, supra.

sVavasseur Soc. Civ. & Com., No. 821; and see per Bossé, J., at p. 320, 
in Rolland v. Caisse d’Economie, etc., R. J. Q., 3 Q. B.

®Cass., 22 Janv. 1867, Dalloz, 67-1-168; Vavasseur, No. 821, and see strong 
words of Croes, J., in Corp. of County of Drummond v. South-Eastern Ry. 
Co., 24 L. C. J., at foot of page 287 and at top of page 288.

23
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in the Province permits directors or managing directors to ■ contract 
small loans in the course of the daily business of the company, then 
such .loans would appear to be valid.1 As already stated,2 directors 
who exceed the company’s powers in contracting loans fur it do not 
bind the company unless the latter has had the beneiit of the loan ; 
they are otherwise personally liable for the loan, unless the party with 
whom they were contracting was fully acquainted with or held to 
know the directors’ powers in the premises;3 that is to say, they are 
personally liable to third parties acting in good faith4 * when the latter 
are debarred from recovering from the company.

9. Liability of company for “ ultra vires ” loan.—It has been 
pointed out that where a debt has been created by a company in excess 
of its statutory limits, the English law is that the company is not 
bound.6 * But if the directors merely exceed their particular powers 
and not the powers of the company, and parties deal with them in 
making the company a loan, not knowing and not being required to 
know whether the internal regulations of the company have been 
observed or not, the company will be bound.0 By the American law, 
where there is a limit imposed by statute upon a company in respect 
of the amount of debts which they can incur, a creditor who does not 
know that the limit has been exceeded, and who has no reasonable 
ground to believe that such is the fact, may enforce the obligation of 
the contract against the company; and it is held under that law that 
although parties dealing with corporations will be conclusively bound 
to know the extent of the powers which the statute law has accorded 
to them, yet where their power to act in a given case depends upon 
their previous action, which from its very nature is known only to 
them, and not to the public dealing with them—in other words, where 
the question is whether their power has been exhausted, and this

1 Art. 1864, Quebec Civ. Code. 8 Supra, sec. 4 of this chapter, p. 350.
8 An association was by its act of incorporation prohibited from buying

goods on credit The plaintiffs sued certain directors and officers of the 
association for the price of goods sold. Held, they were not personally 
liable, and moreover, the plaintiffs must be taken to have known of the 
statutory inability. Struthers v. McKenzie, 17 Can. L. T., 166; 28 O. R., 381.

4 Vavasseur Soc. Civ. & Com., No. 821; implication from Art. 363 Quebec 
Civ. Code: and see per Hall, J., in Ville d'Iberville v. Banque du Peuple, 1895,
R. J. Q., 4 Q. B., at p. 287.

8 Supra, sec. 4 of this chapter, p. 350.
•See Howard Patent Ivory Manufac. Co., 38 Ch. Div., Per Kay, J., at p.

170; Royal Brit. Bank v. Turquand, 5 E. & B„ 248; 6 E. & B., 327.
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depends upon a knowledge of antecedent extrinsic facts, which know
ledge is in the breasts of the corporate officers, and not accessible to 
the public—then there is an implied warranty1 on the part of the 
corporation, through its officers, that the power has not been exhausted, 
and that the conditions do not exist which render it unlawful for the 
corporation to contract the debt,—so that to allow the corporation to 
avoid the repayment of the debt on this ground, where it has had and 
enjoyed the benefit of the contract, would be to allow it to make its 
own wrong the means of defeating the innocent public ;2 3 this the 
Courts will not allow.8

In Canada this view has been adopted4 for the above reasons, 
and it must prevail on statutory grounds. In effect, all our Joint 
Stock Companies’ Acts, as well as the Companies’ Clauses Act, pro
vide that every contract made by any agent, officer or servant of the 
company, in general accordance with his powers as such under the 
by-laws of the company, shall be binding upon the company.5 It 
would therefore appear not to be necessary that an officer contracting 
a loan for the company should be acting strictly within the limits of 
his powers in order to bind the company. All that could be required 
of tlie creditor is, that he enquire whether the officer has the power 
to contract loans for the company, and that he is exercising his power 
in general accordance with his delegated authority and the terms of 
the statute.6 *

'Our courts will not allow an action to be maintained upon an Implied 
representation or warranty of authority in laïc; tne implied warranty must 
be a matter of fact to give rise to a right of action. Strutters v. MacKenzie, 
28 O. R„ 381; 17 Can. L. T., 166.

1 Thompson Corp., sec. 5705.
3Ossipee Hosiery, etc., Man. Co. v. Canney, 54 N. H., 295; Wood v. Corry 

Waterworks, 44 Fed. Rep., 146 ; Allis v. Jones, 44 Fed. Rep., 146 ; Sherman 
Center Town Co. v. Morris, 43 Kan., 282; Humphrey v. Patons Mercantile 
Assoc., 50 Iowa, 607.

‘Ville d’Iberville v. Banque du Peuple, R. J. Q., 4 Q. B., at p. 280. Clarke 
v. Sarnia Street Ry. Co., 42 U. C. Q. B., 39; and to be implied from Struthers 
v. McKenzie, supra.

In Quebec at common law the officers of a corporation bind it in all 
matters which do not exceed the limits of the powers conferred on them. 
These powers are determined by law, by the by-laws of the corporation, or
by the nature of the duties imposed (Art. 360, C. Code).

"Sec. 76, R. S. C., ch. 119.
• See also Struthers v. McKenzie, 17 Can. L. T., 166; 28 O. R., 381.
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10. Distinction between the company's liability for loans for
ordinary purposes and loans on capital account__In this connection
a distinction should be drawn between promissory notes executed by 
the officers of the company in payment of purchases made within the 
scope of their authority and special loans of money to be used as 
capital in the financing of the business. The former would appear 
to be perfectly valid, and within the power of the officers to bind the 
company; but in the latter case, the validity would depend somewhat 
on the nature of the loan.

11. Precautions to be taken by lender when company's borrowing 
limit is not stated.—Where, as in the case of the Manitoba Companies' 
Act,1 the Act of Ontario2 and that of British Columbia,3 as well as 
in very many private acts, the borrowing limit is not stated, the ques
tion is still further simplified. The position is this:—that the party 
contracting with the company’s directors must read the statute gov
erning the company and its charter or letters patent.4 or deed of 
settlement; lie is not bound to do more when he is not himself a direc
tor or shareholder. And if he finds from these that the authority 
of the directors might be made complete by a resolution, he will have 
a right to infer the fact of a resolution authorizing the directors to do 
that which they have held themselves out as having the power to do 
in the contract of loan.5 6 But this applies only where the words of 
the statute are affirmative in that they empower directors to borrow 
on certain conditions.0 Where the language of the Act or governing 
instrument regarding the borrowing powers is negative, and prohibi
tory, without the sanction of the shareholders, and the lender has 
knowledge that the purpose of the loan is not in the usual course of 
the company’s business, he must ascertain at his peril, whether the 
terms of the statute or governing instrument have been complied 
with.7

1R. 8. M., ch. 25, sec. 71. * R. 8. O., ch. 191, sec. 49.
IR. S. B. C., ch. 44, sec. 122.
«See sec. 5 (6), Dom. Companies’ Act, R. 8. C., ch. 119.
6 Royal British Bank v. Turquand, 6 El. & Bl., 327; see Commercial Bank 

of Canada v. Great Western Ry. Co., 3 Moore P. C. (N. 8.), at pp. 313, 314; 
Neelon v. Town of Thorold, 22 Can. S. C. R., 390, 395; In Howard v. Patent 
Ivory Co., 38 Ch. Div., at p. 170, the lenders could not recover on their loan 
because they were themselves directors and were therefore held to have 
knowledge of the company’s Internal affairs.

Ibid; as In all our Companies’ Acts which contain borrowing powers.
Commercial Bank of Canada v. Great Western Ry. of Canada, 3 Moore 

P. C. (N. 8.), at p. 313, 314.
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12. Company estopped from pleading want of formality when 
benefit is received—As a further distinction from the foregoing, it 
may be stated that where a company has had the benefit of a loan 
made to it, it is estopped from pleading any want of formality in con
nection with the making thereof or any irregularity which is not 
ultra vires.1 And in certain cases this will hold good even where 
the money is lent to the company by one of its directors.2 See also 
section 47 of this chapter.

13. General doctrine of “ ultra vires ” contracts.—It will be 
convenient at this point to discuss the general doctrine of ultra vires 
contracts in this country in so far as any doctrine is ascertainable 
from the decided cases.

14. Application of English decisions in “ ultra vires."—In the
first place, it may be stated that in ascertaining what contracts are 
ultra vires and what are not the English decisions are applicable to 
all our Provinces, including the Province of Quebec, not because they 
arc necessarily binding upon the latter Province but because they 
have been regarded by common consent ns applicable.3

15. Consequence of “ ultra vires " contracts under a Dominion 
statute.—Regarding the consequence of such contracts where the gov
erning statute is a Dominion one, the point would seem to be one of 
considerable difficulty. It was recently said by a Supreme Court 
Judge4 that : “ The Banking Act must receive the same construction 
in all parts of the Dominion. What it allows or prohibits in Quebec 
it must allow or prohibit in all the other Provinces. If the article 
enunciates a rule of law peculiar to one Province which is to govern 
in that Province the operation of this statute, each Province may also 
establish a rule of interpretation to prevail within its borders, and

1 Neelon v. Town of Thorold, 22 Can. S. C. R., 390; opinion of Bowen, 
L.J., in Miles v. New Zealand Alford Co., 32 Ch. Div., 289; and see Bernardin 
v. North Dufferln, 19 Can. S. C. R., 581; and by implication from Waterous 
Engine Co. v. Town of Palmerston, 21 Can. S. C. R., 556, the action being 
disallowed in this case because the contract was executory ; Pickard v. 
Central Bank, 10 N. B., 472.

'Ibid.

3 Per Strong, J., in Compagnie du Cap. Gibraltar v. Hughes, 11 Can. 
S. C. R„ at p. 656; and see Judgments in Exchange Bank v. Fletcher, 19 Can. 
S. C. R., 278; Bank of Toronto v. Perkins, 8 Can. S. C. R., 603 ,ebc.

4 Patterson, J., in Exchange Bank v. Fletcher, 19 Can. S. C. R., at p. 288.
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the uniformity of the law on this important branch of trade and com
merce, which was to be secured by confiding it to the exclusive legis
lative jurisdiction of the Dominion Parliament, will be in peril. The 
Provincial Legislature has no power to modify the operation of a 
Dominion Statute by formulating a new canon of construction.”

In Bank of Toronto v. Perkins,1 Stron,g J., stated with less con
fidence that “ The foregoing considerations fa conclusion, based on a 
judgment of the Privy Council, that a transfer made to a bank was 
void by the Bank Act) are f-'Minded on the principles of statutory 
interpretation which are established by English law, which would 
appear to be applicable to the construction of a statute of the Dominion 
applying alike to all the Provinces. . . . If, however, this is an
incorrect assumption and the interpretation of the statute is to be 
governed by the law of the Province of Quebec, the question is not 
open for discussion, for it is expressly concluded by the 14th Article 
of the Civil Code, which declares that prohibitive laws import nullity, 
although such nullity be not therein expressed.’’

It may be noted, in conclusion, that both these banking cases 
were confirmatory of the decisions of the Quebec Court of Appeals, 
likewise the recent case of Rolland v. La Caisse d’Eoonomie.2 *

16. Pow of enforcing “ ultra vires ” contracts—Examples.—
Treating the law of ultra vires in its general and proper sense; that 
is, concern i' g the competency and power of a corporation under its 
charter t ake contracts, the rule now is that a company incorpor
ated f iinite purposes has no power to pursue objects other than
those expressed in its charter or such as are reasonably incidental 
thereto, nor to exercise its powers in the attainment of the authorized 
objects in a manner not authorized by the charter. The assent of 
every shareholder makes no difference.8 So far as an ultra vires 
contract is executory, it is agreed on all hands that no action will lie 
on it.4 * * * The difficulty lies in determining the effect of ultra vires 
upon an executed contract. The American doctrine is that where a 
private corporation has entered into a contract in excess of its granted

1 8 Can. 8. C. R., at p. 615. 1 24 Can. 8. C. R., 405.
Charlebois v. Delap, 26 Can. S. C. R., 221; Mann v. Edinburgh Northern

Tramway Co. (1893), App. Cas., 69; this is the practical effect of Art. 358
C. C., Quebec; see Compagnie de Villas du Cap Gibralter v. Hughes, 11 Can.
8. C. R„ at p. 556.

* See for instance Compagnie de Vil. du Cap Gibralter v. Hughes, 11 Can.
8. C. R., at p. 546.
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powers, and has received the fruits or beneiits of the contract, and an 
action is brought against it to enforce the obligation on its part, it is 
estopped from setting up the defense that it had no power to make it.1

The same rule of course applies a fortiori when the action is 
brought by the corporation against an individual who has, for instance 
received a loan from the corporation.2 This principle was admitted 
by the Supreme Court in Rolland v. Caisse d’Economie.3 This was 
a case under the Bank Act, and it is to be presumed that the Supreme 
Court is going to give but one interpretation to that Act for all the 
Provinces. It was there held that assuming the act of the bank in 
lending money, on the pledge of certain securities was ultra vires, 
although this might affect the pledge as regards third parties inter
ested in the securities, it was not of itself and ipso facto a radical nul
lity of public order of such a character as to disentitle the bank under 
Arts. 989 and 990 of the Quebec Civil Code, from claiming back the 
money with interest. But where a Bank Act contains a direct pro
hibition to a bank to lend money on certain securities, then the bank 
could not recover on a loan made in disregard of this prohibition.4 
The effect of such a prohibition, however, would not prevent a bor
rower from recovering back securities pledged to the bank for the 
loan : the prohibition only applies to the bank.®

In Quebec the law provides that any loan society, incorporated 
under the laws of the Parliament of Great Britain and Ireland, or 
of the Dominion of Canada for the purpose of lending or investing 
moneys, and authorized by statute, etc., to lend money in that Pro
vince, may receive a license from the Provincial Secretary authoriz
ing it to carry on business therein.8 It has been recently held by 
the Court of Queen’s Bench that a loan company, established under 
the laws of Ontario, may, even in the absence of such license from 
the Provincial Secretary, lend money in the Province of Quebec on 
the security of hypothec ; there being nothing prohibitive in the law 
or the section above quoted7 nor any expression which takes from 
foreign companies the power which the common law of the Province 
gives them to enter into contracts therein.8

•Thompson Corp., sec. 6016; Morawetz Corp., sec. 693.
1 Morawetz, sec. 693. 8 24 Can. S. C. R., 406.
«Bank of Toronto v. Perkins, 8 Can. S. C. R., 603; Bank of Montreal v. 

Geddas, 3 L. N., 146.
fExchange Bank v. Fletcher, 19 Can. S. C. R., 278; Rolland v. Caisse 

d’Economie, per Judge Taschereau, 24 Can. S. C. R., at p. 414.
•*. S. Q., 5470. Mi,
•The Birkbeck Investment, etc., Co. v. Brabant (1899), R. J. Q., 8 Q. B., 

311, 320, reversing judgment of Superior Court.
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In Quebec, if an individual loans money, even to a municipal 
corporation, and receives a negotiable instrument as evidence of the 
loan, if this instrument is void for want of power in the municipality 
to make it, this will not prevent the lender from recovering on a 
count for money had and received.1 But in Manitoba it has been 
recently held that if a municipal corporation borrows money without 
the passage of a by-law, which the Act required as imperative, the 
lender cannot recover.2 * Had this latter case gone to the Supreme 
Court it is doubtful whether that Court would have taken the same 
view, seeing the dicta of its judges in Waterous Engine Co. v. Cor
poration of Town of Palmereton.8

17. Rules do not apply in cases of illegal or quasi-fraudulent
application of company’s funds.—Whatever the Canadian law outside 
the Province of Quebec may be in respect of municipal corporations, 
it has already been decided that in regard to contracts which are 
ultra vires a commercial corporation, but which are not prohibited by 
the statute, they are binding on the corporation to the extent to which 
they have been executed and resulted in a corresponding benefit to 
the shareholders.4 * But this rule would not apply in the case of an 
illegal or quasi-fraudulent application of the company’s funds. For 
instance, if a contractor were to enter into a construction contract 
with a railway company, the agreement providing that the contractor 
should transfer a certain number of shares held by him to some of the 
directors and a bonus or commission to one of them for securing him 
the contract, they to be included in the contract price, even although 
the shareholders for the time being assented to his agreement, it would 
be ultra vires to the extent that when the contract was performed the 
contractor could not recover so much of the contract price as included 
these illegal amounts.6 * But the railway company having got the 
government subsidy as a result of the completion of the contract,

1 Ville d’Iberville v. Banque du Peuple, R. J. Q., 4 Q. B., at 286, Per 
Hall, J.; Corp. of Grantham v. Couture, Q. B. 1879, 24 L. C. J., 105.

• MacArthur v. Town of Portage la Prairie, 9 Man., 588.
• 21 Can. S. C. R., 566.
4 Clarke v. Sarnla Street Ry. Co„ 42 U. C. Q. B., 39, and citing Ex parte

Chippendale, 4 De Gex. & M. & G., 19; Bank of Australia v. Brillât, 6 Moore
P. C., 152; McDonald v. The Upper Canada Mining Oo., 15 Grant, 179; The
Whiting Arms Co. v. Barlow, 20 Am., 504; but see dicta of Judges in Cie de 
Villas du Cap Gibralter v. Hughes, 11 Can. S. C. R., 537.

• See dictum of King, J., in Chariebois v. Delap, 26 Can. S. C. R., at p. 
244; and see Mann v. Edinburgh Northern Tramway Co. (1893), App. Cas., 69.
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would have to abide by the contract to the extent to which it was 
legal, it could not repudiate the whole.* 1

18. Difficulty of determining what powers the company pos
sesses by implication.—It has already been stated that a corporation 
has all the capacities for engaging in transactions which are impliedly 
given it by reasonable implication from the language of the creating 
instruments.2 The existence of such implied powers is fully admitted 
but the difficulty consists in determining what they are. This was 
instanced in the Supreme Court case of Compagnie de Villas du Cap 
Gibraltar v. Hughes.3 The question which there arose was whether 
a non-permanent building society organized under cli. 69, Con. Stats, 
of Lower Canada has power, immediately after organization and 
before any money has been paid upon the stock subscribed, to make 
a purchase of building lots and to enter into a contract for the build
ing of houses thereon. The Court held, Strong & Gwynne, JJ., dis
senting, that as the transaction in question was for the purpose of 
carrying out the objects of the society in strict accordance with its 
views, it was not ultra vires.

19. When Act restricts borrowing power to a certain amount, 
when does it become exhausted?—The Dominion4 and similar Acts 
provide that the amount borrowed shall not, at any time, bo greater 
than seventy-five per cent, of the actual paid-up stock of the company. 
Enactments of this kind are open to the doubt as to whether the bor
rowing power is exhausted upon the first occasion for its use, fof the 
Dominion Parliament8 saw tit to amend the Railway Act of 1888,8 
striking out the following words :—“But no bonds or debentures shall 
be issued until twenty per centum of the cost has been actually ex
pended on the work.” The section, now reads as follows:—“The 
power of issuing bonds conferred upon the company hereby or under 
the Special Act shall not be construed as being exhausted by such 
issue, but such power may be exercised from time to time, upon the 
bonds constituting such issue being withdrawn or paid off and duly 
cancelled, and the limit to the amount of bonds, debentures or other 
securities fixed in the Special Act shall not be exceeded.” This 
amendment was probably rendered necessary because the words “at

1 See Per Qwynne, J., In Charlebois v. Delap, supra, at p. 233.
1 Supra, sections 1 and 2 of this chapter, and 12 of Chapter IV.
» 11 Can. S. C. R.. 637. « Sec. 37 (b). R. S. C., ch. 119.
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any time” were not present in the Railway Act as they are in the 
Companies’ Act. The words “at any time” mean “at any one time,” 
for even where directors arc empowered “ to borrow from time to 
time on behalf of the Company such sums of money, not exceeding 
in the whole, at any one time, £1000, as the directors think 
necessary or advisable,” when the directors have borrowed up to 
£1000 and there are existing loans unpaid to that amount, the borrow
ing power of the directors is exhausted1 for the time being.

20. Powers of Companies or Corporations to mortgage (a) prop
erty, (b) franchises—Public corporations—Sale of railway under execu
tion.—The power to borrow implies the power to mortgage.2 Prima 
facie, corporate bodies are bound by all contracts under their common 
seal.3 When the Legislature constitutes a corporation, it gives to that 
body, prima facie, an absolute right of contracting and of making a 
mortgage to secure a debt which it has contracted; and no enabling 
power is requisite to confer the authority to mortgage.4 * But this 
prima facie right does not exist in any case where the contract is one 
which, from the nature and object of the incorporation, the corporate 
body is expressly or impliedly prohibited from making; such a contract 
is ultra vires.6

The franchise which calls a corporation into existence, that is, 
its right of existing or being a corporation, cannot be alienated or

1 See per Kay, J., in Howard v. Patent Ivory Manuf. Co., 38 Ch. Div., at 
p. 170.

* In re Nash Brick and Pottery Manufacturing Co., 3 Geld. & Ox. (Nov. 
Sc.), 254. Where by the act of incorporation the power to make rules, regula
tions and by-laws authorizing a society to borrow money was recognized, 
and the members expressly given the power to make such proper rules, in 
accordance with which they authorized the directors to “ borrow money for 
the use and on the assets of the company,” it was held, following Murray 
v. Scott (1894), 9 App. Cas., 519, that the society had the right to borrow 
and mortgage its property as security. Rc Farmers Loan and Savings Co., 
30 Ont. Rep. (1899), 337. See also Palmer Comp. Law, p. 188, and authorities 
there cited.

* Shrewsbury & Birmingham Ry. Co. v. North-Western Ry. Co., 6 H. L. 
Cas., 113.

4 Bickford v. Grand Junction Ry. Co., 1 Can. S. C. R., at p. 730.
1 Shrewsbury, etc., Ry. Co. v. North-Western Ry. Co., supra; and see

Per Strong, J., in Bickford v. Grand Junction Ry., 1 Can. S. C. K., 730; In re 
Rockwood Agricultural Soc., 20 Can. L. T., 25.
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incumbered;1 also, no franchise which involves the performance of 
public duties or functions, can be assigned or mortgaged, without 
first having obtained the right or consent so to do from the authority 
which granted the franchise which is sought to be assigned or mort
gaged.2 With these limitations, every corporation has the power to 
mortgage its property for the purposes of the undertaking, unless the 
power be otherwise limited by its charter or by statute.3 But our 
Supreme Court has gone a little further than this and held4 that even 
in the case of a corporation having public duties or functions to per
form, such as railway companies, if the statutes have conferred upon 
it express power to mortgage its property for the payment of loans 
and debentures, this statutory power to mortgage for a special pur
pose does not restrict the general power of the corporation incidental 
to its existence to deal with its property by way of mortgage.5 Ap
plied to private corporations this proposition is generally admitted,6 

but as quasi-public corporations are not presumed to have the power 
to encumber such of their property as is necessary to the perform
ance of their duties, this Supreme Court decision, so far as this pro
position is concerned, is probably not in accordance with leading

*55 Alb. L. J., p. 231 (1897); Per Strong, J., in Bickford v. Grand Junc
tion Ry. Co., 1 Can. S. C. R., 737-738: as to the definition of the term “ fran
chise ” see remarks of Strong, J„ in this case, pp. 737 & 738, as follows: —

" The use of the word * franchise ’ seems to have led to some confusion 
in considering the rights of railways in this country. Strictly, the expres
sion is not accurate as applied to a corporation constituted by Act of Par
liament; It should be confined to corporations created by Royal grant or 
charter, the word ‘ franchise ’ meaning a privilege granted by the Crown in 
the exercise of the Royal prerogative. It has, however, been sometimes 
applied to statutory corporations in a more extended signification than even 
analogy warrants, aa meaning not only tne right conferred on a number of 
individual persons to constitute a corporate body, but also as importing 
powers in derogation of private rights of property conferred on such a body 
by statute.”

2Shrewsbury & Birmingham Ry. Co. v. Northwestern Ry. Co., 6 H. L., 
113; Riche v. Ashbury Ry. Carriage Co., L. R., 11 Ex., 224; Whiteside v. 
Bellchamber, 22 U. C. C. P., p. 241; Galt v. Erie, etc., Ry. Co,. 14 Grant’s Chy., 
499; Phelps v. St. Catharines & Niagara Central Ry. Co., 19 O. R., 501.

11 Bickford v. Grand Junction Ry. Co., 1 Can. S. C. R., 696.
4Per Strong, J., in Bickford v. Grand Junction Ry. Co., 1 Can. S. C. R., 

at p. 730-731.
5 Thus also Allen v. Montgomery Ry. Co., 11 Ala., 437; Mobile, etc.. Ry. 

Co. v. Talman, 15 Ala., 472.
«Thompson Corp., sec. 6134.
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English and American authorities;1 but it appears now to be the 
established law in Canada.2 * * *

The case of Bickford v. Grand Junction Railway Co.8 is of such 
importance that it requires extended notice. The Grand Junction 
Railway Co., having statutory authority to borrow money, issue deben
tures, bonds or other securities, for the sums as borrowed, to hypothe
cate the lands, tools and other property of the company, and to sell or 
dispose of property required for the purpose of the company, entered 
into an agreement with a contractor for building its road, by which 
the contractor was to receive in payment certain municipal and other 
securities, and the balance in the first mortgage bonds of the company 
upon the completion of the work. After building a portion of the 
road, the contractor was unable to procure iron for it, and the railway 
company, to enable him to obtain it, made a mortgage, to Buchanan, 
as trustee, of a portion of its road, to secure the payment to the Bank 
of Montreal of the notes of the contractor given for the price of the 
iron; providing, however, that, in the case of his failure to pay the 
notes, the mortgagee’s sole recourse should be against the property 
and not against the company, and that there should be no right of 
action against the company for the price of the iron. The vendors 
of the iron retained a lien upon it until it should be laid upon the 
track. The contractor, after laying a small part of the iron, became 
insolvent and a large quantity of the iron which had been delivered 
to him, but which had not been laid upon the road, was sold by ven
dors at a largo loss upon the price at which the iron was purchased. 
The holders of the mortgage on the railway then sought to enforce it 
for the value of the iron actually laid upon the track as well as for 
the loss resulting from the re-eale of the iron. The railway company, 
while not objecting to paying the price of the iron actually placed 
upon the road, objected to paying the loss arising from the re-sale, and 
contended that the mortgage was ultra vires.

The Court of Appeal of Ontario started with the principle, that 
without express legislative authority a mortgage of the corporate prop
erty of a railway company could not be made; and from this deduced 
the conclusion, that a mortgage, to be effectual, must be within the 
terms of the authority given, to create it. The only authority the

'See Jones on Railroad Securities, sec. 10; Thompson Corp., sec. 6134.
2 Charlebois v. Great N. West Ry. Co., 9 Man. 1, 13; and see Winnipeg &

Hudson’s Bay Ry. Co. v. Mann. 7 Man., 81; Haley v. Halifax Street Ry. Co.,
26 N. Sc., at p. 148, per Ritchie, J.

*1 Can. S. C. R„ p. 696.
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company bad to mortgage its property was given to secure the repay
ment of money borrowed for the purpose of completing or maintain
ing the road; whereas the debt secured by the mortgage in this case 
was that of the contractor. The mortgage was a pledge, by way of 
collateral security, that the contractor should pay his own debt; and 
the Court regarded such a mortgage as beyond the power of the com
pany, and invalid, even if assented to or ratified by every stockholder. 
The Court also declared that, inasmuch as the authority given to the 
company was to mortgage its property, tolls and revenues, the com
pany could mortgage only the whole undertaking, and that a mort
gage of a portion of the line which the company was constituted to 
build was void.* 1

On appeal from the judgment of the Court of Appeal of Ontario, 
the Supreme Court of Canada reversed the judgment and held the 
mortgage valid.2 The Court laid down the proposition that every 
corporation has the power to mortgage its property for the purposes 
of the undertaking, unless this power be limited by its charter or by 
statute; although such limitation may be deduced either from the 
object of the corporation being limited to certain specified objects, or 
from its property being subject to charges or trusts in favor of the 
public, with which a mortgage would be inconsistent.3 The Act of 
Incorporation, however, conferred express power on it to mortgage 
its property for the payment of loans and debentures. This statutory 
power to mortgage for a special purpose does not restrict the general 
power of the company incidental to its existence to deal with its 
property by way of mortgage; but it indicates that, in the view of the 
Legislature, borrowing money was not so obviously within the neces
sary general powers of the company as to be considered as conferred 
without express words.4 The mortgage, moreover, was within the 
scope of the powers conferred upon the company to construct and 
work a railway. The rails, for the price of which the mortgage was 
given, were indispensable to enable the company to carry out its 
undertaking. The company might have purchased them directly 
from the vendors. It was found more convenient, however, to make 
a contract for the construction of the railway, by which the contractor 
undertook to furnish the iron. Having power to give a mortgage to 
secure the price of rails it can make no difference that they gave the 
mortgage as security for the contractor, and not as direct purchasers. 
Indirectly, it is given to secure the price of the rails. “ Had the

1 23 Grant's Chy„ 302.
1 Per Strong, J., at p. 730.

1 1 Can. 8. C. R., 696.
1 Per Strong, J„ at p. 731, 732.
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mortgage been given for any object foreign to, or inconsistent with, 
the purposes of the incorporation, then, no doubt, it would have been 
ultra vires of the company. A familiar instance of a railway com
pany exceeding the limits of its undertaking is afforded by a well- 
known case, in which such a corporation added to its legitimate busi
ness that of a line of steamships. Had this mortgage been given in 
aid or furtherance of any similarly unauthorized enterprise, it would, 
of course, have been ultra vires', but it is manifest that such was not 
the case here, and that the sole object of the corporation was to attain 
the end for which it had been created.”1 Furthermore, the mortgage 
cannot be considered wholly void when it creates a good charge upon 
any part of the company’s property, although it includes franchises 
and property which may be so impressed with a trust in favor of the 
public that it is beyond the power of the company to deal with them. 
“ Conceding,” says the Court, “that the mortgage, if confined to the 
franchise, and to the railway and its adjuncts, would have been void 
as being a charge on subjects extra commercium, it does not follow that 
it may not be a* good charge on the other lands over which the com
pany had power of free disposition, and for that reason alone the order 
of the Court below should be reversed.” 2 *

It was pointed out in a later case8 that the single question that 
was before the Supreme Court) in the Bickford case, was that of the 
validity of the mortgage, and the case decided nothing more than that 
the mortgage was not invalid, and the nature and extent of the mort
gagee’s remedies were in no way determined.

The Ontario Courts have taken the English view of the policy 
of the law and have held that the lands and property of a railway com
pany cannot be sold under execution, and that the only remedy open 
to a mortgagee was in the appointment of a receiver.4 * * *

1 Strong. J., at pp. 732, 733. • 1 Can. 8. C. R., at p. 737.
1 Charlebois v. Qt. N. W. Ry. Co., 9 Man., at p. 13.
4 Peto v. Welland Ry. Co., 9 Grant’s Chy., 455; Phelps v. St. Catharines

Ry. Co., 19 O. R., 501; Galt v. Erie & Niagara Ry. Co., 14 Grant’s Chy., 499.
In this case the question was raised if the rule was otherwise in the case of
the unpaid vendor’s lien. A railway company mortgaged land to secure pur
chase money, subsequently laid down rails upon the mortgaged land and
worked the railway. Held, that the mortgagees were entitled to maintain 
ejectment and that such mortgage was not ultra tires; that the public rights 
cannot stand in the way of mortgagees claiming by ejectment. (Galt v. 
Erie & Niagara Ry. Co., 19 U. C. C. P., 357); and see Lincoln Paper Mills Co. 
v. St. Catharines Ry. Co., 19 O. R., 106.
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In England, the undertaking of a railway company, duly sanc
tioned by the legislature, is a going concern, which cannot be broken 
up or annihilated by the mortgagees or other creditors of the com
pany.1 This rule appears to rest upon these considerations,—that, 
inasmuch as Parliament has made no provision for the transfer of its 
statutory powers, privileges, duties and obligations from a railway cor
poration to any other person, whether individual or corporate, it 
would be contrary to the policy of the legislature, as disclosed in the 
general railway statutes, and in the Special Acts incorporating rail
way companies, to permit creditors of any class to issue execution 
which would have the effect of destroying the undertaking or of pre
venting its completion.2 * A different result was arrived at by the 
Court of Queen’s Bench for Lower Canada in Corporation of the 
County of Drummond v. South-Eastern Ry. Co.,8 and the Judicial 
Committee of the Privy Council in the case of Red field v. Corpora
tion of Wickham4 * declared that the Dominion Parliament has recog
nized the rule that a railway or a section of a railway may, as an 
integer, be taken in execution and sold, like any other immoveable, in 
ordinary course of law.

The present state of the Canadian law upon this subject, outside 
the Province of Quebec, seems to be this. The mortgagees of a rail
way are entitled to the appointment of a receiver of the road, as of 
right.® They cannot have a manager of the railway appointed, there 
being, it is said, no legislative authority for the transfer of the respon
sibility of management from the hands of the company. And al
though they cannot sue for possession or foreclosure, they can bring 
a suit for the sale of the mortgaged railway or part of the railway.6 *

21. Can a sequestrator or receiver be appointed in Quebec to the 
property of a railway and other public companies?—In Quebec it was 
formerly decided that the Court had not power to appoint a sequestra
tor or receiver to a railway, that the law regarding sequestration of 
property does not extend to the judicial sequestrators of bodies cor-

1 Gardner v. London, Chatham & Dover Ry., L. R., 2 Ch., 201; In re
Bishop’s Waltham Ry. Co., L. R., 2 Ch., 382.

* Per Lord Watson in Red field v. Corporation of Wickham, 13 App. Cas.,
at p. 474.

• 24 L. C. J.. 276. 4 Supra.
' Allan v. Man. & N. W. Ry. Co., 10 Man.. 106; Phelps v. St. Catharines

and Niagara Ry. Co., 19 O. R., 501.
r’ Allan v. Man. & N. W. Ry. Co., supra. •
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porate.* 1 Although to day the question may he considered a delicate 
one, yet it was decided in the case of Lambe v. Montreal & Sorel liy. 
Co.2 that a sequestrator can be appointed to the property of a railway 
company. In 1893 the Quebec Legislature passed an Act3 empower
ing the Lieutenant-Governor in Council to authorize the Commis
sioner of Public Works to cause the property of a railroad company, 
subsidized by the Province, which has become insolvent and does 
not continue the undertaking, to be sequestrated and sold. The seques
trator is appointed by the Superior Court or by one of the judges 
thereof. All Provincial railways fall under its provisions;4 * but it is 
questionable whether the statute applies to a Federal railroad or one 
declared to be for the general advantage of Canada, or whether the 
provisions of the statute are inoperative as to the latter. The Quebec 
Court of Queen’s Bench in 1896 by a bare majority decided that the 
property of such a company could be sequestrated and sold,6 Hall and 
Wurtele, JJ., dissenting on the ground that a Provincial statute like 
the present had no force with regal'd to a Dominion railway. In 
Quebec the right of a mortgagee of a railway to have it sold in satis
faction of his mortgage has always been recognized,6 and is endorsed 
by the decision of the Privy Council in Redfield v. Corporation of 
Wickham.7

Other companies, such as gas and electric light companies, street 
railways, turnpike roads and canal companies, waterworks, harbour 
and ferry companies are similar to railways in this, that they receive 
their franchise as such upon the consideration that the public con
venience will be served thereby.

22. Rights of mortgagees of public companies and position of 
debenture holders.—Concerning the rights of mortgagees of such 
organizations, the principle just laid down is applicable. There seems

• Morrison v. Grand Trunk Ry.f 6 L. C. J., 313; Per Monk, J„ in Corp. of 
County of Drummond v. South-Eastern Ry. Co., 24 L. C. J., at p. 291.

1 Decided in 1891 by Ct. of Review, but not reported, see Abbott’s Ry. 
Law, p. 126.

*66 Vic., ch. 36.
«Bay des Chaleurs Ry. Co. v. Nantel, R. J. Q., 6 Q. B., per Wurtele, J., 

at p. 81.
• Bay des Chaleurs Ry. Co. v. Nantel, R. J. Q„ 5 Q. B„ 64.
1 Morrison v. G. T. Ry., 5 L. C. J., 313; Corp. of County of Drummond v.

South-Eastern Ry., 24 L. C. J., 276 (Q. B. 1879); Hochelaga Bank v. Montreal,
Portland & Boston Ry., 4 L. N., 333; Ontario Car Co. v. Quebec Central Ry.
Co., 10 L. N., 12.

’13 App. CM. 467: 33 L. J. P. C., 170.
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to be no conclusive reason why such companies cannot mortgage cer
tain of their franchises, as the taking of lands, operating the railway, 
taking tolls, and exercising the other rights and powers usually con
ferred on public companies, as in Bickford v. Grand Junction Rail
way and if they default, the mortgagees can have a receiver ap
pointed to control the revenues in their behalf.1 2 It has been held 
that where the Act of incorporation provided that the company could 
borrow on mortgage, the mortgagees being given the right to enforce 
payment of the arrears of interest or principal by the appointment 
of a receiver, if the defaulting company’s affairs are in such con
dition that after paying out running expenses there will bo no funds 
in hand out of which the principal and interest due the bondholders 
can be paid, the debenture-holders would thus be without a remedy 
further than that expressly given by the Act, which was the appoint
ment of a receiver, and the petition to wind up could not be allowed.3

In 1892, however, the English Court of Chancery decided the 
contrary, and refused to follow the case in re Herne Bay Waterworks 
Co., holding that while a person seeking to enforce a security cannot 
get anything more than the security gives him, yet as an ordinary 
creditor of' a company might present a petition to wind it up and 
obtain an order on it, there was no reason why a debenture-holder, 
whose debt was payable and who had exhausted all his remedies 
except a winding-up petition without obtaining payment of his debt, 
should be in a worse position than an ordinary creditor who has got 
no security upon the undertaking.4 * * * In this country, as in England, 
this difficult question turns upon the interpretation of the Winding-up 
Act.8

It is now settled law, after much doubt, that if a quasi-public 
company can be brought under the terms of the Winding-up Act, 
then the debenture-holders can secure the appointment not only of a 
receiver of the tolls of a company, but of a manager to manage the 
business in the interests of the debenture-holders, thus taking it 
entirely out of the hands of the original company,8 and this exercise

1 1 Can. S. C. R., at p. 738, per Strong, J.
1 Haley v. Halifax Street Ry. Co., 25 Nova Scotia, 140, 148, 156.
1 See for instance the case of In re Herne Bay Waterworks Co.. 10 Ch. 

DIy., 42.
4 In re Borough of Portsmouth Tramways Co. (1892), 2 Ch. Div., 362,

366, 367.
• R. S. C., ch. 129.
• Bartlett v. West Metropolitan Tramways Co. (1893), 3 Ch., 437

24
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of the debenture-holders’ remedy, if insufficient, will not deprive them 
of their rights as ordinary creditors to present a winding-up petition.1 
In one Ontario case2 a Harbour and Road Company, having authority 
under its charter to moitgage the harbour, tolls, etc., to secure parties 
making loans to it, mortgaged the harbour and tolls, and being in ar
rears for interest, was foreclosed by the mortgagee who entered into 
possession. He leased to a third party, who had occasion to sue for 
tolls, and the only objection, made by the Court was, that he should 
have sued in the corporate name and not in his own. In Quebec 
hypothecary creditors have the right to have the hypothecated prop
erty brought to sale and not being governed by such English prece
dents as Gardner v. London, Chatham & Dover Ry. Co.,3 which de
cided that the “undertaking” of a railway company, pledged in a 
mortgage debenture, is a going concern, and cannot be broken up or 
interfered with by the mortgagee, it has been i there uniformly 
held, that a corporation having quasi-public functions to per
form will not be allowed to repudiate its mortgaged indebted
ness on the ground that a change of proprietors would interfere with 
the obligations which the corporation owes to the public;4 although 
by the appointment of a sequestrator, our Courts attain the results 
and in effect adopt the principles laid down in the cases of Gardner v. 
London, Chatham & Dover Ry. Co.,5 * Markins v. Percy Ibbotson & 
Sons.0 Edwards v. Standard, etc., Syndicate.7 The English practice 
is to appoint a receiver or manager or both, and the object of such 
appointment is to enable the property to be sold as a going concern.

23. Application of Winding-up Acts to quasi-public companies.—
Our Winding-up Act applies to incorporated banks, savings banks, 
incorporated insurance companies, loan companies having borrowing 
powers, building societies having a capital stock and incorporated 
trading companies doing business in Canada, wheresoever incorpor
ated. The Act specially excepts railroad companies and telegraph 
companies. Railroad and telegraph companies have been held to be 
trading companies.8 That is why in our Winding-up Act the defini-

1 In re Borough of Portsmouth Tramways Co. (1892), 2 Ch. Div., 362.
• Whiteside v. Bellchamber, 22 U. C. C. P., 241.
• L. R., 2 Ch., 201.
4 Corp. of County of Drummond v. South-Eastern Ry. Co.. 24 L.C.J.. 276.
• L. R., 2 Ch., 201. • (1891) 1 Ch., 133. f (1893) 1 Ch., 674.
' In re Ennis & West Clare Ry. Co., 3 L. R. (Ir.), at p. 107; Kierzkowski

v. Grand Trunk Ry. Co., 8 L. C. R., p. 3.
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tion of the expression “ trading company ” expressly excepts railway 
and telegraph companies therefrom. It does not expressly except 
anything else. ‘‘ Trading Company ” is defined as “ any company, 
except a railway or telegraph company carrying on business similar to 
that carried on by . . . earners . . . or by persons who
. . . seek their living by . . . the manufacture, workmanship
or the conversion of goods or commodities or trees.”* 1 The English 
Companies’ Act 1862, sec. 199, provides for the winding-up of any 
partnership association or company, except railway companies incor
porated by Act of Parliament, not registered, under the Companies’ 
Act. The same difficulties arose under this Act that have arisen in 
connection with this subject generally, but the courts have finally 
decided that a tramway company incorporated by special Act does not 
fall within the exception of a “ railway company,” and therefore may 
be wound up.2 Also a ferry company3 incorporated by Act of Parlia
ment, although it was urged that the company was in its nature similar 
to a railway company, was ordered to be wound up. So also a tele
graph company (excepted under our Act),4 and a waterworks com
pany,*'1 * and the fact that the preamble of the special Act incorporat
ing the company states that the construction of the work would be 
for the public advantage, will not prevent the Court from issuing 
a winding-up order.0

As a still further indication of what is intended by the term 
“ trading company ” as explained in our Winding-up Act, it may be 
mentioned that, the old English Winding-up Act, 7 & 8 V., ch. Ill, 
was made applicable to all companies incorporated by Act of Parlia
ment for trading or commercial purposes. Under this Act it was 
held that an incorporated canal company is a commercial company or 
a company associated for commercial purposes.7 In another case8 it

•Sec. 2 (c), R. S. C., ch. 129.
1 Brentford, etc., Tramway Co., 26 Ch. Div., 527; Borough of Portsmouth 

Tramway Co. (1892)f 2 Ch., 362; Bartlett v. West Metropolitan Tramways 
Co. (1893), 3 Ch., 437; and for Canada see Haley v. Halifax Street Ry. Co., 
25 N. Sc., 140; Toronto Railway Co. v. The Queen; 25 Can. S. C. R., 24; and
see per Taschereau, J., at p. 32. But see the Privy Council report of this 
case, P. C. 1896, App. Cas., 551.

9 Re Isle of Wight Ferry Co., 2 H. & M., 597.
4 In re Electric Telegraph of Ireland, 22 Beav., 471.
6Barton, etc., Water Co.f 42 Ch. Div., 585.
9Ibid; and Borough of Portsmouth Tramways Co., supra.
7Ex parte Croysdlll. In re Warwick Canal Co., 7 De Gex McN. & G., 199.
8 Sa? parte Burge, 1 D. & Sm., 588.
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was doubted whether a pier company with power to levy tolls for the 
use of the pier, etc., is a, trading or commercial company within the 
meaning of the Act.

It would seem that our Winding-up Act is intended to include 
street railway and ferry companies as being companies “ carrying on 
business similar to that carried on by . . . carriers.” Street
railways are not railways,* 1 and may be wound up.2 Gas and electric 
light companies are companies “ carrying on business similar to that 
carried on by persons who . . . seek their living by the manu
facture, workmanship or the conversion of goods or commodities or 
trees.” They are trading companies.

It is no objection to the winding-up of a company that the com
pany cannot be fully wound up and its property sold without an appli
cation to Parliament,3 for it is the constant course of Courts in Eng
land to sanction in chambers an application to Parliament.4 *

24. Corporate securities.—Before proceeding further it will be 
advisable to throw some light upon the various kinds of corporate 
securities. The English decisions are only a safe guide here when it 
is understood how far English debentures differ from those in vogue 
in this country.6 The distinction between a mortgage under the 
English law and a hypothec under the French law is well understood 
and this distinction must be borne in mind when the property mort
gaged is in the Province of Quebec.

25. Debenture, meaning of—Floating security—When it becomes 
effective—Bindley in his work on Companies7 thus describes “deben
tures ” as they are understood in England : “ The word debenture,

1 Toronto Railway Co. v. The Queen, 25 Can. S. C. R., 24; see Per Tasche
reau, J., at p. 32, but reversed in Privy Council; (1896) App. Cas., 551; Haley 
v. Halifax Street Ry. Co., 26 N. Sc.f 140; Booth on Street Railways, sec. 1; 
Brentford Tramways Co., 26 Ch. Div., 527 ; Borough of Portsmouth Tram
ways Co. (1892), 2 Ch., 362 ; Bartlett v. West Metrop. Tramways Co. (1893),
3 Ch., 437.

1 Ibid.
* Barton Water Co., 42 Ch. Div., 585; Wey & Arun. Junction Canal Co.,

4 Eq., 197.
4 Re Bradford Navigation Co., L. R., 10 Eq.f 331; and see on this point 

Corporation of County of Drummond v. South-Eastern Ry., 24 L. C. J., at
foot of p. 288.

0 See remark of Cross, J., in Corp. of Drummond v. South-Eastern Ry. 
Co., 24 L. C. J., at p. 290.

• See infra, section 28, p. 374.
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though of frequent occurrence in connection with companies, has no 
definite legal meaning.1 What is called a debenture may be a mere 
promise to pay, a covenant to pay under seal, or a mortgage or charge 
under the seal of the company. If, as is usually the case, it purports 
to give the holder a charge on the undertaking or the general property 
of the company, the charge given is what lias been called a “ floating 
security,” that is, it chargee the property of the company for the time 
being, but does not prevent the company from dealing with its prop
erty in the ordinary course of its business.2 Consequently, if the 
company, after having issued debentures of this nature, mortgagee a 
specific part of its property in the ordinary course of its business, or 
to obtain an advance of money necessary to carry on that business, the 
specific mortgagee, whether he had notice of the previous issue of 
debentures or not, has priority over the debenture-holders.3 On the 
appointment of a receiver by a debenture-holder, or on the commence
ment of a winding-up, the floating nature of the security is at an end, 
and. the charge then becomes effective on the property of the com
pany existing at that time, but not as a rule on capital not called up.”4

26. Conception of debenture in this country.—The conception of 
a debenture in this country is in effect a promissory note payable at 
a term of years, with interest coupons attached, payable at terms of 
months, the payment of which is secured by a mortgage or hypothec 
upon the property in such a manner that the holders of these deben
tures become privileged creditors, provided always they are issued in 
accordance with the requirements of the Provincial law.6

27. Position of holders of bonds or debentures.—It is largely
because debentures, as understood in England and sometimes in

1 Brit. India Steam Nav. Co. v. Commissioners of Inland Revenue, 7 Q.B. 
Div., 165; Edmonds v. Blaina Furnaces Co., 36 Ch. Div., 216; Topham v. 
Greenslde Fire Brick Co., 37 Ch. Div., 281; Levy v. Abercorris Slate Co.f 
37 Ch. Div., 260; see also infra, p. 383.

2See Panama, etc., Mail Co., L. R., 5 Ch., 318; Marine Mansions Co., 
L. R., 4 Eq., 601; New Clydach Co., L. R., 6 Eq., 514; Gardner v. London, 
Chatham & Dover Ry. Co.} L. R., 2 Ch., 201; Ex parte Moor, 10 Ch. Div., 530; 
Moor v. Anglo-Italian Bank, 10 Ch. Div., 681; Wilmott v. London Celluloid 
Co., 34 Ch. Div., 147; Manila Ry. Government Stock, etc., 12 The Reports, 
409; (C. A., 1896).

8 Moor v. Anglo-Italian Bank, 10 Ch. Div., 681; Ex parte Pitman and 
Edwards, 12 Ch. Div., 707; Wheatly v. Silkstone Coal Co., 29 Ch. Div., 716.

*Ex parte Bradshaw, 16 Ch. Div., 465; English Channel Steamship Co. 
v. Rolt, 17 Ch. Div., 715; compare Howard v. Patent Ivory Co., 38 Ch. Div., 
188; see also Re Farmers Loan & Savings Co., 30 Ont. R„ 337.

• See infra, p. 383, for further remarks on the definition of “ debentures.”
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Ontario, are mere charges on the “ undertaking ” as a going concern, 
or as a fruit-bearing tree, the produce of which is the fund dedicated 
by the contract to secure and to pay the debt, that the Court in the 
Ontario case of Phelps v. St. Catharines Ry. Co.1 decided that so long 
as a railway company is a going concern, bondholders whose bonds 
are a general charge on the undertaking have no right, even although 
interest on these bonds is in arrear, to seize or take or sell or foreclose 
any part of the property of the company. And it was largely for 
the same reason that in the English case of Blaker v. Herts and Essex 
Waterworks Co.,2 Kay, J., refused to direct the sale of a. waterworks 
company. In neither of these cases did the Court have to consider 
the effect of a legal mortgage of the whole of the company’s property 
and franchise.3 In a more recent case this English holding was dis
approved of by the Court of Appeals.4 But in all cases the status 
of the bond holders will depend upon the terms of the deed of trust, 
which naturally will vary in accordance with the practice where it is 
made.

28. Distinction between the English and Quebec laws as to mort
gage and hypothec.—In Quebec some confusion has arisen from adopt
ing some features of the English form of debenture. Although in 
the Province of Quebec the term mortgage is constantly used as the 
translation of hypothèque, yet the two terms express something quite 
different. But the effect of using the two words together in a deben
ture founded on a statutory form, thus: “ do hereby mortgage and 
hypothecate the real estate,” does not lose the mortgagee his hypothe
cary right.8 When the title “ of obligations ” in the Civil Code of

' 19 O. R.. 501. * * 41 Ch. Dlv., 399.
* Turner, L.J., In Gardner v. The London, Chatham & Dover Ry. Co. 

(L. R., 2 Ch., at p. 221), said : “ My opinion is that, upon the true construc
tion of this debenture, it proceeds upon the footing of the railway being 
treated as a continuing and going concern, and it operates only to charge 
the railway and the works connected with it, and the tolls and sums of 
money of the like nature, arising from it, in favour of the debenture mort
gage. Had it been intended to go further, and to charge the capital of the 
railway company, and the surplus lands, as it was contended before us that 
it does, there can be no doubt that apt words could have been found for that 
purpose, and I think that such would have been inserted in the instrument." 
A mortgage of the undertaking does not ordinarily, unless the intention is 
apparent by the deed, pass the land itself or constitute any charge upon it. 
(Wickham v. New Brunswick etc. Ry. Co., L. R., 1 P. C., 64, 79.)

4 Marshall v. South Staffordshire Trams (1895), 2 Ch., 36.
4 See per Ramsay, J., in Corp. of Drummond v. South-Eastern R. Co.. 

24 L. C. J., at p. 284.
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Quebec was being prepared, the incorrect expression “ mortgage ” was 
carefully excluded, as expressing something quite different from 
hypothèque, and there being no English word, the word hypothec ” 
was borrowed from the Scotch law.* 1 1'nder the Quebec Civil Code2 * 
hypothec is a real right upon immoveables made liable for the fulfil
ment of an obligation, in virtue of which the creditor may cause them 
to be sold in the hands of whomsoever they may be, and have a pre
ference upon the proceeds of the sale in order of date as fixed by that 
(’ode.2 This is substantially the same in its results as a mortgage 
under the English law, where the mortgagee has and exercises a power 
of sale instead of foreclosure. Laying aside any distinction between 
an equitable mortgage and a legal mortgage, the main distinction 
between the English law and the civil law is, that under the former 
the mortgagee can, if he prefer that remedy, have possession of the 
mortgaged estate as the result of final foreclosure. The fact that 
the mortgage deed contains a power of sale will not prevent the mort
gagee applying to the Court for foreclosure. To obtain a foreclosure 
of the equity of redemption upon default in the payment of a mort
gage, is what a mortgagee is entitled to.4 * On the other hand, the 
Court lias no power to direct a sale of a mortgaged property after fore
closure has l>cen ordered, without the consent of the defendant, 
although it may be shown that the mortgaged, premises are not worth 
the amount due under the mortgage.6 Under the modern rules of 
Court, the Court has invariably the power to direct a sale of the 
property instead of a foreclosure, on such terms as the Court may 
think fit.

29. Effect of trust deeds for securing the payment of mortgage 
bonds issued by companies.—In the case of Wallhridge v. Farwell0 
decided by the Supreme Court in appeal from the Province of Quebec 
as well as in the case of Pedfield v. Wickham,7 decided by the Privy 
Council lin appeal from the same Province, the Courts had to con
sider the effect of trust deeds for securing the payment of mortgage 
bonds issued by companies, said trust deeds and the special Acts gov
erning the cases, using the phraseology of the English law. The

1 Ibid, at p. 285. * Art. 2016, and see Arts. 2040-2044.
1 Arta. 2009, 2047, 2130.
* Credit Foncier Franco-Canadien v. Andrew, 9 Manitoba, 65.
•'Credit Fonder Franco-Canadien v. Schultz, 10 Manitoba. 158; con

firmed by the full Court, 12 July, 1894.
• 18 Can. S. C. R., 1. 7 13 App. Cas., 467.
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deed of trust conveyed the railway to trustees in trust for the bond
holders, and stipulated that the company should remain in full pos
session of the railway, as if the deed had not been passed, until ninety 
days after default of payment of the bonds or interest thereon, after 
which ninety days the trustees were empowered to enter into posses
sion. The deed then provided that in case of default of payment, 
during six months, the trustees would become full owners of the road, 
after certain notices and lapse of time therein specified.1 2 3 4 So far as 
the Privy Council had to pass upon this point their Lordships “ did 
not doubt that the effect of the trust conveyance, . . . followed
by possession in terms of the deed, was to vest the property of the rail
way and its appurtenances in the appellants, and to reduce the interest

1 A company, for the protection of its debenture holders, transferred its 
road to trustees selected by the said debenture holders, but had the adminis
tration and operated it for its own profit so long as it faithfully, paid the 
interest on the debentures and the other obligations assumed by it in the 
act of trusteeship. The Quebec Government was to pay this interest during 
the first ten years. Among the obligations of the company was that of paying 
to the trustees, each year, a certain proportion of its net profits, and to place 
another proportion of these profits in the names of those and in the manner 
designated by these trustees in order to form a fund to meet the interest 
after these ten years. The company also obliged itself to pay a certain sum 
annually to the trustees as salary. The trustees were vested with the titles, 
rights and privileges stipulated in favor of the debenture-holders ; and 
amongst other things, if the company made default to fulfil any one of its 
obligations, they might take over the road and operate it themselves, and also 
proceed against the company collectively or individually. One-fifth in value 
of the debenture-holders, on advancing the costs, might compel the trustees 
to bring an action.

Held:—1. That the trustees, in their own names and qualities, might 
bring one action to recover from the company (a) their salary, (b) the pro
portion of the annual net profit, and fc) to force the company to place such 
other proportion.

2. That they might bring this action without the previous authorization 
of the debenture-holders; and, that the company could not complain of the 
want of this authorization.

3. That the company could not apply the net profits of one year to pay 
the deficit of the former year, even if this deficit was caused by necessary 
improvements to the road.

4. That the company, in paying for these Improvements, paid a debt 
owing by itself^ and extinguished the privilege that he who made these im
provements might have had ; and it had no subrogation of this privilege 
against the debenture-holders. (Hatherton v. Temiscouata Ry. Co.; 1896, 
R. J. Q., 12 S. C., 481. This judgment was confirmed at Quebec by the Court 
of Review on the 30th September, 1896.)
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of the South-Eastern Railway Company to a bare right of redemp 
tion.” 1 Mr. Justice Taschereau, delivering the judgment of the 
Supreme Court in Wallbridge v. Farrell,2 * decided that the deed con
stituted, before the trustees took possession “ a hypothecation of the 
railway, which hypothecation took the character of an antichresis (or 
pledge of immoveables), when the trustees took possession, or to use 
the English law terms of their Lordships of the Privy Council, in the 
Redfield case—“ a conveyance by a debtor to his creditor, coupled 
with possession, with right of redemption, in security of a debt.”

It is to be noted that the above trust deed was entered into by 
virtue of a statute expressly permitting the tenns thereof; as was 
also the trust deed referred to in Hatherton v. Temiscouata Ry. 
Co.8 9

30. Pledge and irredeemable mortgage.—In the Province of 
Quebec the law permits of such a combination of hypothec and anti
chresis or pledge of immoveables.4 * * The Civil Code permits the 
pledge of lands and other immoveables,8 and the creditor may stipu
late that in default of payment he shall be entitled to retain the prop
erty pledged.0 Under the English law such a stipulation in a deed of 
mortgage would be invalid without statutory authority. Equity wall 
not suffer any agreement in a mortgage to prevail which will change 
the latter into an absolute conveyance upon any condition or event 
whatever.7 But there is no principle of law or equity which prohibits 
a conditional contract for the sale of real or personal property, or for
bids a vendor to make an absolute conveyance of the property sold, 
subject to an agreement that he shall be entitled to a reconveyance 
upon the repayment of the purchase money, etc.8 The Courts will, 
however, disallow such defeasible conveyance if they consider from 
all the circumstances of the case that it is intended as a more cover 
to an irredeemable mortgage,0 and construe the instrument as a 
mortgage.

1 13 App. Cas., at p. 473. 8 18 Can. S. C. R., at p. 13. * Supra, p. 376.
* Wallbridge v. Farwell, supra; Cass. Sirey, 56-1-667; Dalloz, 56-1-116.

* Art. 1867 C. Code. • Art. 1971 C. Code.
Clark v. Henry, 2 Cowen, 324; Williams Real Property, 426; Thorn-

borough v. Baker, 2 Lead. Cas. in Equity (4th Amer. Edit.), 1983 rt twq.
* Hare's note to Thornborough v. Baker, 2 Lead. Cas. in Equity (4th

Amer. Ed.), 1993, ct seq. This is also the Civil Law, see Troplong, Nantisse
ment, p. 508.

9 Poindexter v. McCannon, 1 Devereux’s Equity, 373.
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31. Mortgage with power of sale.—Most mortgages to secure a 
company’s debentures now contain a power of sale. This is a pro
vision or stipulation whereby the mortgagee, or his assigns, upon 
default of payment of interest, or of principal, for a certan specified 
time, has the right to -sell and absolutely dispose of the property, upon 
giving proper notice, but without any proceedings in a Court, recoup
ing themselves the amount of the debt and costs out of the proceeds 
of the sale, and accounting to the mortgagee or his representatives for 
the balance. In Ontario, it is provided by statute that such a power 
of sale shall, by implication, be inserted and contained in every mort
gage where no express power is found therein. But in corporation 
mortgages, in addition to the power of sale, the right is frequently 
given to the trustees to enter and take temporary but more or lees 
extended possession of the company’s property and hold the same as 
security for the payment and discharge of the debt.1

32. Method of securing payment of bonds or debentures.—In this
country the mode of securing the payment of corporation bonds or 
debentures is by deed of hypothec and mortgage or deed of trust in 
the nature of a mortgage, to trustees as representing the bondholders. 
Each mortgage bond contains the trustees’ certificate indorsed thereon 
to the effect that the bond is secured) by deed of hypothec and mort
gage. Trust companies and safe deposit companies now frequently 
and satisfactorily fulfil the position of paid trustees in such cases, and 
it would appear to be no objection that such companies are foreign 
ones.2 *

In Quebec conventional hypothecs with certain exceptions cannot 
be granted otherwise than by acts in notarial form.8 But it is not 
there considered necessary, as is sometimes the case in France, that 
the mandate given by the shareholders to the directors or other officers 
to mortgage the company’s property, should likewise be in notarial 
form.4 At common law no particular form is necessary to constitute 
a mortgage.5 It must be in writing,6 * but issued by a corporation it

1 As for instance in Green v. Haggles, 31 N. B„ at p. 680.
* Connecticut and Passumpsic Rivers Ry. Co. v. Comstock, 1 R. L., 689:

Art. 79 C. C. P.
• Art 2040 C. Code.
«Per Lacoste, C.J., in Damiens v. Société de Prêts et Placements de

Québec, 3 Rev. de Jur., at p. 82, 83 (Q. B. 1896).
' Jones Mortgages, vol. 1, sec. 60. • Ibid.
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must bo under seal. Both the Civil law and the Common law require 
that it specify the debt to secure which it is given, and the property 
upon which it is to take effect.1

33. Registration of debentures - Debenture Registration Act— 
Ontario and Manitoba Acts re transfers of property.—All mortgagee
in Canada, whether under the civil law or the common law, must be 
registered, as in the case of a deed of land, unless a special statute 
dispenses with registration.2 * But in addition to this there are impor
tant statutes in some Provinces requiring the registration of all deben
tures whether issued by a municipal or any other corporation, except 
railway or ecclesiastical corporations. The Debenture Registration 
Act of Quebec8 contains provisions respecting the nature and effect of 
corporate debentures as well as their registration. A similar Act for 
the Province of Ontario has recently been repealed.

Under this Act “ the clerk or secretary, (or person acting as such,) 
of any corporate body (other than railway companies or religious cor
porations),4 * * * must, within two weeks after the final passing of any btv-

1 Quebec Civil Code, Arts. 2042, 2044; Jones on Mortgages, vol 1, sec. 60.
Where the debentures were headed “ Land Mortgage Debenture " and 

contained a promise by the president and directors to pay to the person
named a certain sum at a particular time and place, with interest, and were 
signed by the President and Secretaryf under whose signatures were the 
following words:—“ The payment of this debenture and the Interest thereon
is guaranteed by the capital and assets of the company invested in mort
gages upon approved real estate in the Dominion of Canada.” Held, that 
these instruments created a charge upon the property of the Company. lie 
Farmers’ Loan & Savings Co., 30 O. R., 336.

Per Rose and MacMahon, JJ., that such charge was upon the capital and 
assets of the company invested in mortgages on approved real estate situate 
in the Dominion of Canada at the date of the winding-up order. Ibid.

Per Meredith, C.J., that the charge was such as entitled debenture-holders 
to be paid out of the assets of the company, in priority to the depositors in 
the company and other creditors. “ The instrument ... is described as 
a * land mortgage debenture.’ Had the word ‘ land ’ been omitted, this 
description would point plainly to a well-known form of security, a deben
ture which is both an obligation for the payment of ttite money which is pay
able by the terms of it, and a mortgage on the property of the company by 
which it is issued, or some part of it, or secured by such a mortgage, and the 
addition of the word ' land ’ appears to me indicative of the nature of the 
property on which the mortgage is represented to exist.” Ibid, at p. 354.

*As tor example 32 Vic. (Que.), ch. 56, sec. 17.
» R. 8. Q., Arts. 4617 et seq. * R. 8. Q., Art. 4626.
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law made and passed by such corporation for the purpose of raising 
money by the issue of debentures, and before the sale or contract for 
the sale of any such debentures, issued or intended to be issued there
under, transmit to the registrar of the county or registration division in 
which such municipal corporation or other corporate body, or its prin
cipal otiice is situated, a copy duly certified, as hereinafter provided, 
of each and every by-law made and passed as aforesaid by such muni
cipal corporation or other* corporate body, together with a return in 
the form specified in the schedule A thereunto annexed, shewing: the 
title or objects of each such by-law, the amounts to be raised there
under, the number of debentures to be issued thereunder, the amounts 
thereof respectively, the dates at which the same respectively fall due, 
the assessed value of the moveable and immoveable property belong
ing to such corporation or corporate body, etc.1

“ The registrar of the county or registration division in which 
such . . . corporate body or its principal office is situated, shall
receive and file in his office the several by-laws required to be trans
mitted to him as hereinbefore provided, and shall cause to be entered, 
in a book provided for that purpose, true and correct copies of the 
returns hereinbefore required.2

“ The registrar of each county or registration division, as afore
said, shall provide a book of registration, wherein he shall, at the 
request of the original or any subsequent holders or transferees thereof 
respectively, from time to time, cause to be entered and registered the 
name of such original or subsequent holders, or transferees, and such 
holder or last, registered transferee in such book of registration shall 
be deemed primâ facie the legal owner and possessor thereof.* 8

“ All by-laws mentioned in Art. 4617 R. S. Q., shall be attested 
and authenticated by the seal of such corporate body and by the signa
ture of the head thereof.4

“ The certified copies of all by-laws hereinbefore referred to and 
transmitted as aforesaid, and also the returns mentioned in Art. 4617 
R. S. Q., and the books of entry of such returns and of registration, 
shall be open to public inspection and examination, and access- had

1 Art. 4617 R. 8. Q.
8 Art. 4620 R. S. Q., referring to returns required by Art. 46i7 R. S. Q 
» Art. 4621 R. 8. Q.
« Art. 4622 R. 8. Q.
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thereto at all reasonable times and hours upon payment of certain 
fees as thereinafter provided.1

“ Any clerk, secretary, or secretary-treasurer as aforesaid, of any 
corporation or corporate body as aforesaid, neglecting to perform, 
within the proper period, ainy duty devolving upon him in virtue of 
this Act, shall be subject to a tine of two hundred dollars, or, in 
default of payment thereof, to imprisonment until such fine be paid, 
but for a period not exceeding twelve months, to be prosecuted in the 
name of the Attorney-General, in any Court having competent juris
diction.”2

This Act provides that such debentures issued as aforsaid shall 
not be impeachable in the hands of a bond fide holder for value, 
without notice.8

The Act further provides that “ any debenture issued, under the 
formalities required by law, by any corporation or corporate body, 
payable to bearer or to any person named therein or bearer, may be 
transferred by deliver), and such transfer shall vest the property of 
such debenture in the holder thereof and enable him to maintain an 
action thereupon in his own name.”4 And further, “Any debenture 
issued as aforesaid, payable to any person, or to any person or order, 
is (after general endorsement thereof, by such person) transferable by 
delivery from the time of such endorsation, and the transfer vests the 
property thereof in the holder, and enables him to maintain an action 
thereupon in his own name.”5

1 Art. 4623 R. 8. Q.
The following fees shall be paid to registrars under this Act: —
For registration of each certified copy of by-laws, the sum of... .$2.00 
For registration of any returns as prescribed in schedule A., for

each return, the sum of............................................................ 1.00
For registration of the name of holder or transferee, of any

number of debentures not exceeding five, the sum of.......... 0.25
Over five and not exceeding fifteen, the sum of.......................... 0.50
Over fifteen and not exceeding thirty, the sum of........................  0.75
Upwards of thirty, the sum of......................................................... 1.00
For making search, inspecting each copy of by-law, and examin

ing entries connected therewith..............................................  1.00
Art. 4624 R. S. Q.

1 Art. 4627 R. S. Q. • Art. 4631 R. S. Q.
«Art. 4628 R. S. Q. In Quebec choses in action are assignable, but the 

debtor must be notified by writing of the assignment (Art. 1571, C. Code). 
Debentures, however, are not subject to such formality, and may be trans
ferred by mere delivery, without notice to the debtor. (Art. 1573, C. Code.)

1 Art. 4629, R. 8. Q.
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Ontario has an enactment similar to the latter part of the Quebec 
Act in the Act respecting the Law and Transfer of Property.1 It 
reads as follows: “ The bonds or debentures of corporations made pay
able to beaier, or to any person named therein or bearer, may be trans
ferred by delivery, and if payable to any person or order shall (after 
general indorsation thereof by such person) be transferable by delivery 
from the time of the indorsation.

“ Any such transfer shall vest the property of such bonds or 
debentures in the holder thereof to enable him to maintain an action 
in his own name.”

The Manitoba Statutes2 contain an enactment similar to the 
above Ontario Statute, but differing in one important respect. It 
omits the words 11 and if payable to any person or order shall (after 
general indorsation theieof by such person) be transferable by 
delivery,” etc.

The Quebec Act also provides3 that “ any such debenture issued 
as aforesaid, is valid and recoverable to the full amount theieof, not
withstanding its negotiation by such corporation at a rate less than 
par, or at a rate of interest greater than six per centum per annum.”

It, lias been seen that the Debenture Registration Act provides 
that debentures issued thereunder shall not be impeachable, in the 
hands of a bond fide holder, for value, without notice. This has also 
been held in respect of statutes such as the alx>ve, which render deben
tures transferable by delivery or wherever debentures are at law 
transferable,4 5 even where debentures are stolen before being regu
larly issued.6 But a bona fide holder acquiring after dishonour takes 
subject not merely to the equities of prior parties to the paper but also 
to those of all parties having an interest therein.6

1 R. S. O., ch. 119, sec. 38. Debentures are at common law non-asstgnable 
so as to enable the assignee to sue therein In his own name, because they
are choses In action. Geddes v. Toronto Street Ry. Co., 14 U. C. C. P., 513; 
McKenzie v. Montreal & Ottawa Junction Ry. Co., 27 U. C. C. P., 224; Gott v. 
Gott, 9 Grant’s Chy., 165.

1 R. S. M., ch. 1, sec. 7. ' R. S. Q., art. 4631.
'McKenzie v. Montreal & Ottawa Ry. Co., 29 U. C. C. P., 333, 338; Im

perial Land Company of Marseilles. L. R., 11 Eq., 478, Per V. C. Malins, at p. 
490; Trust & Loan Co. v. Hamilton, 7 II. C. C. P., 98, 100. As to what con
stitutes notice see Young v. MacNlder, 25 Can. S. C. R., 272 ; Ry. Co. v. 
Sprague, 103 U. S., 762.

5 Trust & Loon Co. v. Hamilton, 7 U. C. C. P., 98; and see Jones v. Muni
cipality of Albert, 21 N. B., 200.

•Young v. MacNlder, 25 Can. S. C. R., 272.
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34. What is meant by “ debenture.”—The word “ debenture ” 
is generally very loosely used, and it becomes important to determine 
what is a debenture within the meaning of the Debenture Registra
tion Acts. This is what Mr. J ustice Chitty has to say of the word in 
Edmunds v. tilaina Furnaces Co.1 : “ The term ‘ debenture ’ has not, 
so far as 1 am aware, ever received any precise legal definition. . . . 
But although it is not a term with any legal definition, it is a term 
which lias been used by lawyers frequently with reference to instru
ments under Acts of Parliaments, which when you turn to the Acts 
of Parliament themselves are not so described. The “ debentures ” 
of a railway company are frequently spoken of; but the Companies’ 
Clauses Act of 1845 speaks of 1 bonds ar.d mortgages ’ and not ‘ deben
tures’; in argument, however, they arc frequently so called. In the 
same way the instruments of a company incorporated under the Act 
of 18G2, of winch a register must be kept, are commonly called deben
tures, but the term in the Act is 1 mortgages ’ and £ charges.’ It is 
an expression used frequently in the law Courts, both by counsel and 
Judges, and it is a very convenient term; but it has no legal defini
tion. That is the opinion of Mr. Justice Grove and of Lord Justice 
Lindley as expressed in the case of British India Steam Navigation 
Company v Commissioners of Inland Revenue8 (referred to pre
viously in this chapter, sec. 25). The term itself imports a 
debt—an acknowledgment of a debt—and speaking of the numerous 
and various forais of instruments which have been called debentures 
without any one being able to say the tenu is incorrectly used, I find 
that generally, if not ahvays, the instrument imports an obligation 
or covenant to pay. This obligation or covenant is in most cases at 
the present day accompanied by some charge or security. So that 
there arc debentures which are secured, and debentures which are not 
secured.” The foregoing will serve to show what may be implied 
from the word “ debenture ” as used in the Quebec Debenture Regis
tration Act.

35. Consequences of non registration of debentures.—As to the
consequences of not registering under this Act. It provides that 
any clerk, secretary or secretary-treasurer who neglects to comply 
with the provisions of the Act shall be subject to a penalty of $200, 
or, in default of payment, to imprisonment.3 This would seem to be 
the only consequence of non-compliance with the Act.

* 36 Ch. Dlv., at p. 218. 1 7 Q. B. Div.. 166. 1 Art. 4627 R. S. Q.
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Doubt seems to exist in the minds of some whether, under the 
laws of the Province of Quebec, a hypothec capable of registration 
can be granted on immoveable property situated in the Province, to 
trustees to secure repayment of an issue of negotiable or other deben
tures to all persons who, from time to time, may be or become the 
holders of all or any of the same.1

36. Special provision of Quebec Companies’ Act as to bonds creat
ing privilege.—Concerning companies incorporated under the Quebec 
Companies’ Act, the amendment2 to that Act now provides that bonds 
or debentures issued by such companies after their registration in the 
office or offices of the registration division or divisions in which the 
immoveables of the company are situated (which must be described 
in a notice to that effect given to the registrar), constitute a privileged 
claim in favor of the holders thereof against the company, and give a 
right of preference over all other debts and claims against the com
pany, posterior to the issuing of such debentures.

37. Necessity of Debenture Act in Quebec—Difference in other 
Provinces.—The necessity of an Act like the Debenture Registration 
and Transfer Act in the Province of Quebec was even more apparent 
than in the Province of Ontario to which it applied jointly with the 
former Province at the date of the Union of the two Provinces. Sta
tutes have been passed conferring statutory mortgage upon debenture- 
holders of certain companies and specially exempting them from the 
necessity of registration, anything in Art 2084 Civil Code to the 
contrary notwithstanding.3 In the Province of Quebec chattel 
mortgages are not permitted at common law. Special statutes allow 
mortgages of chattels in the case of ships and as provided in the Bank 
Act,4 and where special power to do so is given by the act of incor
poration granted by the Provincial legislature having jurisdiction in 
such matters. In Ontario it is otherwise, and the Bills of Sale and 
Chattel Mortgage Act5 provides for the registration of debentures in

1 See “ An Act respecting the Eddy Company, Que., 58 Vic., ch. 73 (1895).
• 64 Vic., ch. 35.
sAs for example 32 Vic. (Que.), ch. 66, sec. 17. This was a railway act, 

and railways are exempted from the provisions of the Debentures Registra
tion Act; but other means are provided in the Railway Acts to give publicity 
to such debentures (see Railway Act 1888, sec. 94 (3).

<53 Vic., ch. 31.
SR. S. O., ch. 148, sec. 23. As to registration of corporate mortgages of 

personal property in New Brunswick, see 66 Vic., ch. 6, sec. 15 (1) (2) (3) (4) : 
in Nova Scotia, 56 Vic., ch. 39, amending R. S. N. S., ch. 92.
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so far as they constitute a charge upon all the company's goods and 
chattels.

In Quebec where a special Act declares that the company’s mort
gage bonds “ shall constitute a first charge upon its machinery, plant, 
franchises, rates, revenues and rents1” in addition to the hypothec 
upon its immoveables, there would be no mode of recording the charge 
other than that upon its real estate. The Debenture Registration 
Act provides a method which shows at a glance the company’s com
plete standing with regard to the bonds and debentures it has issued.

In the Provinces other than Quebec, an instrument conveying 
an interest in land, and also fixtures thereon, needs only to be regis
tered in the registiy office for lands2 in the comity where the real 
estate is situated; it need not be filed in the registry office as a chattel 
mortgage or bill of sale.3 There is no distinction, in this respect, 
between fixtures covered by a licensee’s or tenant’s mortgage and 
those covered by a mortgage made by the owner of the fee.4 Goods 
and chattels which are not fixtures must, of course, be registered under 
the Bills of Sale Act.5

38. Effect of a non-registered bond.—The consequence of neglect
ing to register the by-laws authorizing the issue of debentures lias 
not been passed upon by the Courts. The decision would depend on 
whether the usual mortgage to trustees to secure the several bond
holders does, in fact, as under the Quebec law, give the several bond
holders a privileged claim. If not the bond will be merely an evi
dence of the company’s indebtedness and will convey no privilege. 
If it does give a privileged claim, then the question is whether the

1 See Coaticook Light & Power Co., 60 Vic. (Que.), ch. 79, see. 16.
* New Brunswick has a new Lands Registry Act, 57 VIc.f ch. 20.
• Warner v. Don, 26 Can. S. C. R., 388; Robinson v. Cook, 6 O. R., 590; 

Jones on Railroad Securities, 156; for New Brunswick see 56 Vic., ch. 5, sec. 27.
4 Ibid.
8 51 Vic., ch. 23 (Nova Scotia), has exempted deeds of trust or mortgages 

made by railroad companies for the purpose of securing their bonds, from 
the application of the Bills of Sale Act, R. S. N. S., ch. 92; and 56 Vic., ch. 39 
(Nova Scotia)f has exempted from the application of sections 4 and 5 of the 
said Bills of Sale Act, mortgages or deeds of trust made to secure the bonds 
or debentures of any incorporated company, sections 4 and 5 relate to the 
affidavit of bond fid eg; as to affidavit of bond fldrs in New Brunswick see 56 
Vic., ch. 6, sec. 16 (1).

25



386 CANADIAN COMPANY LAW.

Debenture Registration Act1 is merely directory or imperative. If 
it can be supposed that the mortgage bonds confer a privileged right 
upon their holders without registration under this Act, by complying 
with the ordinary registration Acts, it may be possible'to disregard 
the express provision of the preamble to the original Act, to the effect 
that one of the principle objects of the Act is to confer a “ priority 
of lien.”

39. Penalties for non-registration of bonds.—If the special sta
tute constituting a corporation declares that its bonds shall be a first 
charge upon its whole property, it would appear to be clear that this 
special statute must prevail, but in the large number of cases where 
there is no such special statute or provision therein, and admitting, 
for the sake of argument, that the privilege in favor of the bond
holder exists by virtue of the deed of mortgage to which each bond 
makes special reference, then it would appear that the Debenture 
Registration Act is merely directory and the only consequence that 
the secretary or secretary-treasurer is subject to the penalty therein 
set forth.2 This would appear to be clear from the interpretation put 
upon the section of the English Companies’ Act3 which provides for 
the registration of corporate mortgages, in default of which the officer 
permitting the omission is subject to a penalty. It has never been 
doubted by the Courts that this section is directory only, and a mort
gage is not void for want of registration.4 It has been persistenly 
pointed out5 that the one consequence of neglecting to register, is. that 
which the section specially provides, and the same may be said of our 
own Act. It seems scarcely possible that an Act designed to the 
better security of the holders of debentures6 should be so construed 
as to render debentures additionally insecure by omission, to comply 
with the Act. But it is submitted that enough has been shewn to 
indicate the delicacy of the situation and the urgent necessity, in the 
Province of Quebec at least, of registering under the Act.

40. Debentures as negotiable instruments—Days of grace— 
Interest—Form.—In framing a debenture to bearer, the object is, as 
far as possible, to endow it with the characteristics of a negotiable

* R. 8. Q., 4617 et aeq. * * R. 8. Q., 4627.
* Sec. 43, Companies' Act, 1862.
*Ex parte Valpy and Chaplin, L. R., 7 Ch., 289; Wright v. Horton, 12 App. 

Cas., 371.
«Globe Iron Co., 48 L. J. (Ch.), 2951 Per Jessel, J.
«Preamble to 22 Vic., ch. 91 (1868). R. 8. C. (1859).
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instrument, and in particular to make it transferable free from equi
ties; to make it transferable by delivery ; to render the delivery of the 
debenture and any interest coupon a good discharge to the company ; 
to enable the bearer to sue the company in his own name, if necessary ; 
and to insure a good title to any person who acquires the debenture 
bond fide for valid consideration, notwithstanding any defect in the 
title of the person from whom he acquires it.1 There is good reason 
to believe that debentures to bearer are negotiable by the Law Mer
chant, that is by the general custom of merchants.2

It has been decided by the Canadian Courts3 that municipal 
debentures, as commonly understood and according to the general 
usage, are negotiable instruments, transferable by endorsement or by 
mere delivery ; and this a ppears to be so independently of the Deben
ture Kegistration Act, and there is no reason why other debentures 
should not be so regarded. They are as strictly negotiable as are bank 
bills.4 It has been held that such a debenture cannot bear a condi
tion on the face of it, making its validity dependent upon obligations 
to be performed in future.5 * But in a Supreme Court case0 which 
related to Quebec Turnpike Trust bonds issued under special acts and 
ordinances, the Chief Justice stated7 that he had much doubt whether 
these bonds, especially having regard to the statutory authority under 
which they were issued, and to the way in which they were dealt with 
in the market, were for the purpose of the case to be considered as 
ordinary mercantile securities such as bills and notes. Many Ameri
can cases would seem to shew that they are. Taschereau and Four- 
niier, JJ., held emphatically that such debentures are not promissory 
notes. The bonds or debentures in this case were payable to bearer 
and transferable by delivery. But it is to be noted that they were 
payable out of a certain fund, and differed in that respect from ordin
ary corporate debentures. Judge Andrews in the Superior Court 
considered them to be in effect promissory notes,8 and they were so 
treated by the Queen’s Bench.9

1 Palmer Comp. Law, at p. 204. 3 Ibid, pp. 204, 208.
■’MacFarlane v. Corp. of St. Cesalre, 14 Can. S. C. R., 738, confirming

Q. B., 2 M. L. R., 160; also Eastern Townships Bank v. Municipality of 
Compton, 7 R. L„ 446, and Jones v. Municipality of Albert, 21 N. B„ 200.

« Jones Railroad Securities, sec. 197.
sMacFarlane v. Corp. of St. Cesaire, supra.
• Young v. MacNider, 26 Can. S. C. R., 272. 7 At p. 277.
s R. J. Q., 4 S. C„ at p. 211; see Article 1573, Civ. Code.
°1894, R. J. Q., 3 Q. B„ 539, citing Allen v. Cole, decided by Mr. Justice

Tuck in New Brunswick, 1894.
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It lias been held in an early Ontario cane that a debenture or 
coupon oould not be considered a promissory note where the company 
had no power to make promissory notes,1 which seems to imply that 
such an instrument would be a promissory note where the company 
has power to make notes.

Detached coupons containing an absolute promise to pay a cer
tain sum to bearer on a certain date, must necessarily come within the 
detiuition of a promissory note as given in section 82 of the Bills of 
Exchange Act 1890. In this case it is difficult to see why all the 
incidents of a promissory note, as set out in the Bills of Exchange Act 
should not apply. In most cases, however, debentures contain provi
sions which preclude their coming within the definition of promissory 
notes, as the right of the company to pay the amount thereof at its 
option on giving notice. It has not yet been settled in tlie United 
States whether such a coupon is entitled to the three days’ grace.2 If 
they are out and out promissory notes, the question must necessarily 
be answered in the affirmative. And it would l>e equally difficult to 
escape the conclusion that the indorsor of such a coupon, dishonoured 
by the company issuing it, would be as liable as the indorser of an 
ordinary promissory note.3 But it would appear to be unlawful 
under our Companies’ Acts for a company to issue such coupons pay
able to bearer if they are out and out promissory notes.4 5 If they are 
in the form of mere promises to pay a stated amount at a stated date, 
without reference to any payee, then they cease to be promissory 
notes,6 for there must bo at least two parties to every contract, and 
until there is another party designated in a document purporting to 
be a promissory note, either by name or as bearer, there can be no 
contract.® It would seem reasonable, however, to treat the coupon

1 Geddee v. Toronto Street Ry. Co., 14 U. C. C. P., 513 : see an old Ontario 
case as to meaning of coupon, McKenzie v. Montreal & Ottawa June. Ry. 
Co., 27 Ü. C. C. P., 224.

"Affirmative:— Evertsen v. National Bank, 66 N. Y., 18 ; Negative :— 
Chaffee v. Middlesex Ry. Co., 146, Maas., 224; Agents v. Commonwealth, 18 
Grat., 778; Daniels Neg. Insts., sec. 1490a.

s See Bull v. Sims, 23 N. Y., 670; Campbell v. Polk Co., 8 Iowa, 467; Fair- 
child v. Ogdensburg Ry. Co., 16 N. Y„ 337; Hodges v. Shuler, 22 N. Y., 114; 
Daniels Neg. Insts., sec. 429.

«See for instance sec. 76, Dom. Comp. Act, R. S. C., ch. 119. Nothing in 
this act shall be construed to authorize the company to issue any note pay
able to the bearer ; but see infra, sec. 41, p. .'MX).

5 See definition of prom, note, Bills of Ex. Act, 63 V. (D), ch. 33, sec. 82.
«See Brown v. De Winton, 6 C. B., 336; 12 Jur., 678; Jackson v. York, 

etc., Ry. Co., 49 Me., 147; 43 Me., 232.
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as a part of the bond, in which case the debenture-holder would be 
the payee because the coupon is as much subject to the tenus of the 
trust, deed as the debenture itself.

Interest runs on those coupons from the dates on which they 
respectively fall due without the necessity of putting the debtor in 
default,1 and this is the law in Quebec;2 * but interest has been denied 
in New Brunswick.8

The fact that debentures are under seal does not detract from 
their negotiable chataoter, and though a statute makes them a charge 
on all the property of the company, with a right of foreclosure and 
sale, this is something superinduced upon the security by virtue of the 
statute.4 * *

Debentures may bo made payable to bearer,® and the issuing of 
debentures in blank to be subsequently filled in, upon delivery, by 
the managing director, does not invalidate the debentures.0

If debentures are promissory notes, it would appear at first sight 
that to issue such debentures payable to bearer would be in contra
vention of those clauses in our Companies’ Acts which forbid com
panies to “ issue any note payable to the bearer thereof.” 7 It is 
certain they are not notes “ intended to be circulated as money or as 
the notes of a bank,” because they arc not payable on demand,8 which 
is one of the features of obligations circulating as money. It would 
appear that the above provision relates not so much to the form of the 
instrument ns to the intention that it shall not circulate as a bank 
note.0

41. Bonds secured by collateral—Not bank notes.—The Dominion
Companies’ Act and others provide that companies incorporated tliere-

1 Daniels Neg. Insts., sec. 1506; Jones R.R. Securities, sec. 332.
1 Desrosiers v. Montreal, Portland & Boston Ry. Co., 28 L. C. J., 1.
1 Jones v. Municipality of Albert, 21 N. B„ 200.
4 Bank of Toronto v. Cobourg, etc., Ry. Co., 7 O. R., 1; see sec. 82 (3), 

Bills of Exchange Act, 1890.
8 Geddes v. Toronto Street Ry. Co., 14 U. C. C. P., 613.
• Bank of Toronto v. Cobourg, etc., Ry. Co., 7 O. R., 1; but see Jones on 

Railroad Securities, citing English authorities to the contrary, sec. 204 ; 
American authorities same as Ontario.

7 Sec. 76, Dominion Companies' Act, R. S. C„ ch. 119.
pHubbard v. New York, etc., Ry. Co., 36 Barb. (N. Y.), 286.
sMumford v. Am. Life Ins. & Trust Co., 4 N. Y„ 463; McMaster v., Reed's 

Executors, 1 Grant (Pa.), 36; Hubbard v. New York Ry. Co., 36 Barb. (N. Y.), 
286.
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under may raise money by the issue of bonds, debentures or other 
securities, and it is merely optional whether the sums so raised are 
secured by collateral or not It has been held that unsecured bonds, 
that is to say, bonds which are mere evidences of indebtedness, pay
able to l>earer, at a date certain, and, therefore, well within the terms 
of sec. 82 of our Bills of Exchange Act, 1890, do not fall within a 
statutory prohibition against issuing notes for a circulating medium 
in the similarity of a bank note.1 But under our Bills of Exchange 
Act a note is none the less a note because it also contains a pledge of 
collateral security with authority to sell or dispose thereof.2

42. Necessity of presentation of bonds or debentures for payment 
at the place payable.—Bonds or debentures are usually made payable 
on delivery at a certain bank, and it is provided that delivery of the 
bonds and coupons to the company issuing them is a good discharge 
for the latter. In such a case the bonds or debentures, etc., must be 
presented at the stated bank before their payment can be enforced.8 
And in an action, for damages by way of interest from the date the 
bonds are due to the date they are actually paid, it would be a good 
defence for the company, if sued in covenant on the bond, to set up 
non-presentation at the particular bank, even if it could be proved 
that there were no funds at the bank at the time to meet the indebted
ness.4 * But the contrary would seem to be the case where the com
pany is sued by way of debt on the bond.6 *

43. Position of indorser of a bond or debenture.—If debentures 
are negotiable instruments, having all the qualities of commercial 
paper, the logical conclusion would be that an indorser thereof would 
be bound as is the indorser of an ordinary promissory note. It has 
been held in the United States that a railway company which has 
transferred, by indorsement, a negotiable bond issued by a munici
pal corporation, is bound as an indorser of negotiable paper, if its 
liability be fixed by a proper demand and notice.6 A person who

1 McMaster v. Reed’s Executors, supra, p. 389. 2 63 V., ch. 33, sec. 82 (3).
3 McDonald v. Great Western Ry., 21 U. C. Q. B., 223; Osborne v. Preston

& Berlin Ry. Co., 9 U. C. C. P., 241; see also Becher v. Corporation of 
Amherstburgh, 23 U. C. C. P., 602.

«Montreal City Bank v. Corporation of Perth, 32 U. C. C. P., 18. 
sFellowes v. Ottawa Gas Co., 19 U. C. C. P., 174; Re Thompson & Victoria 

Ry. Co., 9 Oui. P. R., 119.
•Bonner v. City of New Orleans, 2 Woods (U. S. Circuit), 135.
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negotiates the sale of a debenture does not bind himself that the cor
poration will pay the amount of the debenture.1

44. Bonds issued at a discount.—The Companies’ Acts enact 
that bonds or debentures may be issued at such prices as are deemed 
necessary ;2 and such is the general law as laid down by the cases.3 
The considerations which render the issue of the shares of a limited 
company at a discount illegal have no application to debentures, or 
debenture stock.4 * A discount is really the same thing us an increase 
in the rate of interest: the discount is only the present value of the 
difference in the rate of interest calculated over the currency of the 
debenture.6

45. Detachment of coupons from bonds—On motion of the holder 
of bonds with coupons attached, the Court will order such of the 
coupons as are not in litigation to be detached by the Clerk of the 
Court and delivered over to the party moving.0

46. Company’s liability for debts when statutory requirements are 
not complied with.—When statutory requirements are merely direc
tory and not imperative, the omission to comply with them would not 
render void the particular act done under the authority of the statute ; 
so where a statute required all evidences of debt issued by a company 
to be signed by the president and treasurer, this would be looked upon 
as directory merely, and the signature of the secretary instead of the 
treasurer would be sufficient.7

Where a mining company was empowered to borrow money and 
mortgage its property upon a vote of the stockholders and directors, 
it was held tliait the company was liable on a loan obtained by the 
directors without such vote, for the lender was justified in assuming 
that there had l)een a meeting and vote of the shareholders in the

1 Sceally v. McCallum, 9 Grant’s Chy., 434.
,JDom. Act. R. S. C., ch. 119, sec. 37 (a).
' Anglo-Danubian Steam Co., 20 Eq., 339; Compagnie Generale, Camp

bell’s Case, 4 Ch. Dlv., 470.
«Buckley Companies, 171. 6 Palmer Comp. Law, 218.
«Montreal, Portland & Boston Ry. Co. v. Banque d'Hochelaga, 27 L.C.J., 

164 (Q. B. 1883).
7 City Bank v. Cheney, 15 U. C. Q. B., 400; and see In re Farlinger & The 

Village of Morrlsburg, 16 O. R., 722; Lewis v. Brady, 17 O. R., 377; Grand 
Trunk Ry. Co. v. Corporation of Levis, 10 R. L., 612.
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maimer directed.1 And likewise with the omission of the prelimin
aries of corporate meetings, such as the publication of notices or with 
regulations as to the manner of conducting such meetings, or the 
appointment and election of directors.2 But where the irregularity 
is one which appears on the face of the instrument itself, the pur
chaser is hound to take notice of it.3 This would apply to necessity 
of the lender looking into the regularity of meetings, examining by
laws, etc., referred to previously in this chapter, secs. 8 /and 11.

47. Position of mortgage trustee—Remedy of bondholders.—It is
the duty of a mortgage trustee to protect the security he lias' taken 
for the bondholders to the utmost of his ability.4 * lie can be plaintiff 
in an action to enforce the rights conveyed by the trust deed ;B but 
commonly the action is brought by the debenture-holder himself and 
the company and trustee made defendants. If the trustee be remiss 
in his duty to protect the security, the bondholders may themselves 
maintain an action to prevent a diversion of the property or otherwise 
enforce their rights.6

The trustees have no power at common law to assent for the bond
holders that an unsecured debt may be paid in preference to their 
secured bonds.7

'Royal British Bank v. Turquand, 6 El. & Bl., 327; Tyson’s Reef Co., 3 
W. W. & A. B. Cases at law, 162.

•Township of Brock v. Toronto & Niplssing Ry. Co., 17 Grant's Chy., 
425 ; Fountain v. Carmarthen Ry. Co., L. R., 5 Eq., 316 ; Worcester1 Corn 
Exchange, 3 De G. M. & G., 180; Anderson v. Duke, etc., Gold Mine Co., 1 
Australian Jurist, 161.

aAthenaum Life Assur. Co., 4 K. & J., 549; Geddes v. Toronto Street 
Ry. Co., 14 U. C. C. P., 513; Commercial Bank of Canada v. Great North- 
Western Ry. Co., 3 Moore (N. S.), 313-314.

‘Jones on Railroad Securities, secs. 358, 362.
1 Hatherton v. Temiscouata Ry. Co., R. J. Q., 12 S. C., 481.
aIMd) as to who are trustees in a particular case see N. S. Central Ry. 

v. Halifax Banking Co., 21 Can. S. C. R., 636.
7 Duncan v. Mobile & Ohio Ry. Co., 2 Woods, 542. A written instrument 

after reciting that the G. S. R. Company had made a mortgage to trustees 
to secure bonds, of which $825,000 had been issued; that the subscribers to 
the Instrument " were holders of the bonds aforesaid, as security for loans 
or owners, to the amounts set opposite their names respectively;” that It 
was proposed to borrow a sum not exceeding $50,000, to be used in paying 
claims against the company, and to secure the person advancing the same 
by a lien on the property of the company which should have preference over 
the claims of “ the subscribers as holders of said bonds "—set forth that It 
was mutually agreed between the subscribers thereto, “ holders of bonds ”
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In Quebec it has been held that the holder of railway bonds, con
stituting a privileged claim upon the moveuble property of the com
pany, may, for the protection of his rights, proceed against such 
property by an attachment in revendication in the nature of a con
servatory attachment.* 1

48. Notice to trustee is notice to the bondholders.—Notice to 
trustees under an ordinary mortgage deed is notice to the holders of 
the bonds secured by the mortgage. Therefore, actual notice to the 
trustees of a prior equitable mortgage is notice of it to the bond
holders, who therefore take their bonds subject to the legal conse
quences of the incumbrance.2 And the fact that the bonds are 
treated as negotiable, and pass from hand to hand like bank bills, does 
not affect the question of the agency of the trustees in reference to 
the security provided by the mortgage.3

49. When a bond is issued—Effect.—A bond is not issued in the 
proper sense until it is delivered,4 although the word “ issue ” may 
be considered to be used in a less proper sense to signify the prepara
tion, signing and sealing of the documents, and the placing of them 
absolutely out of the possession and control of the company.5 It is

of said company, the trustees and the company that the trustees should hold 
the property in preference to the claims of “ bondholders ” as security for 
the said sum which might be advanced by any person to the company for 
said purposes, and that the proceeds of sale should be first used In payment 
of said sum, before being applied in payment of the claims of “ bondholders;” 
that the subscribers thereto “ as bondholders ” would on demand, have fore
closure proceedings instituted ; that the company was to give notes for the 
amount . . . and that the subscribers thereto, “ holders of bonds,” should, 
on transfer of the bonds held by them, notify the transferee of the agreement;

Held:—1st. That the instrument was binding on the bondholders sub
scribing, though other bondholders did not subscribe to it ; 2nd. That the 
assent of all the trustees was not necessary ; 3. That it was not necessary 
that notes should be given in accordance with the agreement. (Green v. 
Ruggles, 31 N. B., 679; confirmed by Privy Council, 21 Canadian Gazette, 415.) 
As to power of majority to bind minority of bondholders see Follit v. Eddy- 
stone Granite Quarries (1892), 3 Ch„ 75; Hay v. Swedish & Norwegian Rail
way Company, 5 Times L. R., 460, 461.

1 Wyatt v. Senecal, 4 Q. L. R., 76.
* Miller v. Rutland & Washington Ry. Co., 36 Vt., 462.
1 Per Barret, J., In same case, p. 484.
4 Mowatt v. Castle Steel Co., 34 Ch. Div., 58.
6 Per Killam, J., in West Cumberland Iron Co. v. Winnipeg & H. B. Ry. 

Co., 6 Man., at p. 395.
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delivery which constitutes the issue in the sense of the Company 
Acts. This is important, for in the bunds of the company that issues 
the bonds the property before delivery is merely in the piece of paper 
on which the instruments are written. It is only when issued to 
another party as obligee or promisee in respect thereof, that the instru
ments could take effect as the obligations of the company, or that 
there could be said to be any property in the obligations to be pledged 
by a pledge of the papers containing them.* 1 The distinction is seen 
where bonds are merely deposited with a bank or some third party as 
collateral security for the creditor. In such a case there being no 
delivery or pledge of the chose in action in such a way as to immedi
ately incur an obligation on the part of the company, the latter could 
not set up as against the creditor any irregularity in their issue, for 
they would not have been “ issued ” at all in the legal sense.2

50. Pledge of bonds or debentures.—Under the English system 
of law it would appear to be competent for a company, by its officers, 
to sign and seal such instruments and deposit them as security with 
a party making advances to it, upon the terms that such party should 
not be the holder of them, that they should create no obligation to 
him, but that his only right should be to sell them, as the company 
might, and repay himself from the proceeds, he making them, thus, 
the obligation of the company to the purchasers.8 In Quebec the 
foregoing resembles the definition of pledge.4 The law of Quebec 
merely gives the pledgee privilege upon the price of the article 
pledged while it remains in his possession ; and it must be seized and 
sold in the usual course of law. The ownership remains with the 
pledger. But in Quebec the creditor may stipulate that in default 
of payment he shall be entitled to retain the thing pledged.6

51. Mortgage of future property.—Concerning the English sys
tem of law it may be said that while at common law 11 a man cannot 
grant or change that which he hath not,”6 yet it has long been settled 
that courts of equity will uphold and give effect to mortgages of 
future property in so far as they do not conflict with the rights of

* ibid, at p. 394.
* See Winnipeg & H. B. Ry. Co. v. Mann, 7 Man., at pp. 93 & 94.
3 West Cumberland Iron Co. v. Winnipeg & H. B. Ry. Co., 6 Man., at p. 395.
* Arts. 1966, 1969 & 1972 Civ. Code,
i Arte. 1970 & 1971 Civ. Code.
11 Perkine, A Profitable Book; Grant’s, sec. 65.
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subsequent creditors and purchasers without notice.* 1 In the Province 
of Quebec mortgages cau at common law onjy affect immoveables;2 

and this principle is adhered to in the amendment to the Quebec 
Companies’ Act,3 and a conventional mortgage of after-acquired im
moveable property would be for all practical purposes an impossibility, 
for such a mortgage to be valid must specially describe the immove
able hypothecated,4 and the contract would merely be an undertaking 
to grant a mortgage on after acquired property, which it quite a usual 
condition in the case of companies whose immoveables are likely to 
increase as the company’s operations are extended. It is a well known 
rule that a valid mortgage can only be granted by those who are 
capable of alienating the immoveables which they subject to it.5

In so far as a mortgage includes after-acquired property, the 
mortgage attaches in equity as a lien or charge upon such property 
as soon as acquired by the mortgagor, according to recent authorities 
both English and American. In equity what is in! form a convey
ance operates, by way of present contract, to take effect and attach 
to the subject of it as soon as it comes into being; the agreement to 
convey then ripens into an actual transfer.6

A mortgage of future property, therefore, only attaches to such 
interest as the mortgagor acquires; and if he purchase property and 
give a mortgage for the purchase money, the deed which he receives, 
and the mortgage which he gives are regarded as one transaction, and 
no general lien impending over him, whether in the shape of a general 
mortgage or judgment, or recognizance, can displace such mortgage 
for purchase money. And in such a case a failure to register the 
mortgage for purchase money makes no difference. It does not come 
within the reason of the registry laws. These laws are intended for

1 Seaburn v. Powell, 2 Vern., 10; Doe v. Pott, 2 Doug., 710; Noel v. Bew- 
ley, 3 Sim., 103; Ex parte Cotton, 6 Jur., 1045; Metcalf v. Archbishop of York,
1 Mylne & Cr„ 547, 553; Langton v. Horton, 1 Hare, 549; Holroyd v. Marshall,
10 H. L. Cas., 191; Robertson v. Morton, 1 Drury & W., 195. As to purchaser
without notice see particularly Haley v. Halifax Street Ry. Co., 25 N. Sc., 
140, 147, 153.

* Arts. 2016, 2022, C. Code. » 64 Vic., ch. 35, sec. 1. * Art. 2042, C. Code.
4 Art 2037 C. Code; see Union Bank v. Nutbrown, 10 Q. L. R„ 287.
6 See Jones Railroad Securities, sec. 122; Haley v. Halifax Street Ry. 

Co., 25 N. Sc., 140.
As to the effect of mortgage of after-acquired property where company’s 

property is transferred by legislative enactment to another company, see 
Haley v. Halifax Street Ry. Co., supra.
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the protection of subsequent, not prior, purchasers and creditors.1 
Thus a mechanic’s lien for work done and materials furnished on such 
after-acquired property takes precedence of the mortgage.2 But this 
rule does not apply tx> an unpaid vendor’s lien where the material 
supplied by the vendor becomes amalgamated with the immoveable 
mortgaged, as in the case of rails sold to a railway company and laid 
and spiked on to the sleepers. This is the rule both under the Quebec 
law and the English law.3

In England since the Judicature Act 1875 (sec. 10), it has been 
doubted whether a company can charge its after-acquired property 
as against its other creditors.4 * Jessel, M.R., has suggested that it 
would be contrary to the policy of the bankruptcy laiws that a mort
gage security should effect after acquired property.6 The insolvency 
law applicable to companies in this country is the Winding-up Act. 
A mortgage of after-acquired property by a company would appear 
to be invalid under this Act when made in contemplation of 
insolvency.6

Frequently the rigljt to charge after-acquired property is given 
by general Acts or special Statutes. The Dominion Railway Act7 
provides that bonds, debentures, etc., of railway companies shall be a 
first preferential claim and charge upon the . . . real and per
sonal property thereof, at any time acquired. And this, of course, in 
the Province of Quebec would override the Provincial law respecting 
the mortgage of future property. The Act enacts, in effect, a special 
statutory mortgage.

52. Mortgage of uncalled capital.—In Quebec, the charging of 
uncalled capital is as impossible, without special statutory authority, 
as the mortgaging of after acquired property. Privileges under the 
Quebec law result solely from the law and not from contract.8

Under the English system of law the power of a company, limited 
by shares, to charge uncalled capital lias always been regarded by the

1 United States v. New Orleans Ry. Co., 12 Wall, 362-365, per Bnadley, J.; 
Willoink v. Morris Canal & Banking Co., 3 Green (N. J.), ch. 377.

* Jones on Mortgages, sec. 158; Williamson v. N. J. Southern Ry. Co., 28 
N. J. Eq., 277, 298.

3 Wallbridge v. Farwell, 18 Can. S. C. R., 7; and see Galveston Ry. Co. v.
Cowdrey, 11 Wall, 459.

* Florence Land Co., E. P. Moor, 10 Ch. Div., 530, 535, 543, 647.
1 Ibid, at p. 686. « R. 8. C., ch. 129, sec. 71.
» 1888, sec. 96. » Art 1983, C. Code.
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Courts with disfavor.1 * * But it appears never to have becu held beyond 
the'powers of a limited company to create such a charge.” It is now 
settled that a charge on uncalled capital can be created by a limited 
company provided there be some language in the governing instru
ment such as the memorandum of association, articles of association, 
letters patent, statutory charter or even special resolution which can 
be so construed.8 *

It has been held that the words “ to receive money on loan or 
deposit or otherwise, and upon any security of the company or upon 
the security of any property of the company without giving security,” 
are sufficient to permit the directors to create a charge over the whole 
of the uncalled capital of the company.4 * So, too, a power to mort
gage the property and rights is sufficient.6 Also a power to mortgage 
the company’s “ assets ; ”6 or to raise money “ in various inodes ” or 
“ in such other manner as the company may determine.”7 But a 
power to charge “ property ” or " property and funds ” does not 
authorize a mortgage of uncalled capital,8 and a charge upon “ real 
and personal estate ” does not charge the uncalled capital ;° and even 
the words “ property both present and future ” are insufficient.10

53. Mortgage of proceeds of call.—Under a power to mortgage, 
a mortgage of arrears of a call already made is valid,11 and so is a mort
gage of the proceeds of a call, not yet made, but already determined 
upon, although so determined upon with a view to giving a charge 
upon it.12

54. Powers of companies to mortgage for purposes other than to 
secure loans.—It. will be noticed that these Companies’ Acts which 
give the express power to hypothecate or pledge the property of the

•Per Lord Magnaghton in Newton v. Debenture-Holders of Anglo-Aus
tralia Investment Co. (1895), App. Cas.. 244; 11 R., at p. 440. - See Ibid.

11 Newton v. Debenture-Holders of Anglo-Austral la Investment Co. (1895),
App. Cas., 244; 11 R., 438; In rr Pyle Works, 44 Ch. Div., 634. < Ibid.

I Howard v. Patent Ivory Co., 38 Ch. Div., 156.
* Page v. International Co., 68 L. T„ 436.
7 Jackson v. Ralnford (1896), 2 Ch., 340; Palmer Comp. Law, 189.
Bank of South Australia v. Abrahams, L.R., 6 P.C., 265, 271; Bower v. 

Foreign Gas Co., W. N. 1877, 222.
" Colonial Trusts Corporation, 15 Ch. Div., 465.
,n Streatham Estates Co. (1897), 1 Ch., 16.
II Humber Iron Works, 16 W. R„ 474, 667.
•’Sankey Brook Coal Co., 9 Eq„ 721; Pickering v. Ilfracombe Ry. Co., 

L. R., 3 C. P., 236, 247; Buckley Comp., 6th Ed., p. 167.
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company, provide that such hypothecation is “ to secure any sums 
borrowed by the company.”1 It is only where the mortgage is given 
for money borrowed that a by-law passed and approved by the share
holders is absolutely necessary as a condition precedent.2 Therefore, 
where a mortgage is given by officers of a company, having power to 
give mortgages, and for purposes, within the scope of its business, 
other than the borrowing of money, the mortgagee may take it for 
granted that all is being done in due course, the mortgage being under 
seal.3 Where a company has power to acquire land for the purposes 
of its incorporation, it has the power to give a mortgage for and to 
bind itself by covenant to pay the purchase money.4 *

55. Company's power to make loans—Loan Companies.—Unless 
a company’s charter contains express power to make loans, the power 
to do so cannot generally be implied as in the case of borrowing.8 9 

Loan companies incorporated by letters patent are governed by special 
clauses of the Dominion Companies’ Act devoted solely to such com
panies.0 A “ Loan Company ” means a company incorporated for 
any of the purposes to which the powers of loan companies extend, as 
provided in the Act.7 Among these purposes are stated to be the 
making of loans and its incidents ;8 acting as agents and lending money 
either on their own behalf or as agents for others,6 receiving money 
on deposit,10 etc. In the Province of Quebec it is provided that any 
loan, etc., society incorporated under the laws of the Parliament of 
Great Britain and Ireland or of the Dominion of Canada11 for the 
purpose of lending or investing moneys, and authorized by its charter 
to lend money in that Province, may receive a license from the 
Provincial Secretary authorizing it to carry on business therein.12 It

1 R. 8. C., ch. 119, sec. 37 (b). » R. 8. C., cap. 119, sec. 37.
8 Sheppard v. Bonanza Nickel Mining Co., 25 O. R., 305, citing Royal

British Bank v. Turquand, 6 E. & B., 327, etc.
4 Ibid ; see alpo mi pro. pp. 3(12 et *eq.
I Thompson on Corporations, sec. 5711; Walmsley v. Rent Guarantee Co.,

29 Grant’s Chy„ 484.
"Sees. 86 to 103, R. 8. C., ch. 119. These sections now only apply to 

loan companies formed and incorporated prior to 11th August, 1899. Those 
Incorporated since that date are governed by 62-63 Vic., ch. 41. see sec. 46.

See. 2 (r), R. S. C.. ch. 119. H R. 8. C., ch. 119, sec. 88.
9 R. 8. C., ch. 119, sec. 89. 10 R. 8. C„ ch. 119, sec. 91.
1162 V., ch. 46, sec. 1, adds "or of the Legislature of any of the other 

Provinces of Canada, wherein such institutions incorporated in the Province 
of Quebec may exercise the same rights."

II R. 8. Q„ 5470; see also art. 5472.
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has been recently decided by the Court of Queen’s Bench that an 
Ontario Loan Company, provided the power to loan or mortgage in 
Quebec be given by its charter, may, even in the absence of the per
mission of the Provincial Secretary, lend on the security of mortgage 
in that Province.1 Since this decision was rendered, the Legislature 
has enacted that “ Saving pending cases, any institution or corpora
tion or loan and investment society duly incorporated under the laws 
of the Legislature of any of the other provinces of Canada, wherein 
such institutions incorporated in the Province of Quebec may exer
cise the same rights, which has hitherto done such loaning and invest
ment business in this province, and which shall, within one year from 
the coming into force of this Act, obtain the license referred to in 
the said articles 5470 and 5472 of the Revised Statutes, is hereby 
declared to have always had and to have lawfully exercised all the 
powers and privileges enumerated in article 5472 of the Revised 
Statutes.”2

56. Provincial requirements as to license by companies incor
porated outside province.—It would appear to follow from Birkbeck, 
etc., Co. v. Brabant,3 that as every mutual benefit society or benevo
lent association incorporated in any Province in Canada, which author
izes similar societies and associations of the Province of Quebec to 
transact business within its limits in virtue of certain legislative pro
visions, may be authorized to carry on business in the Province of 
Quebec within certain limits on obtaining a license to that effect from 
the Lieutenant-Governor in Council,4 * such societies and associations 
would not be prevented from enforcing the performance of contracts 
made with them in that Province, within the said limits, on account 
of not having first obtained the required license from the Lieutenant- 
Governor in Council.6 * But where the statute says 11 No foreign 
mutual benefit and aid association or mutual insurance company, 
which is not already, under the laws of Canada, obliged to make a 
deposit with the Federal Government, or which does not come under 
articles 5264 to 5375, inclusively, of these Revised Statutes, is allowed 
to carry on any business in the Province, unless it has obtained an 
authorization from the Lieutenant-Governor in Council,”0 such asso-

1 Birkbeck, etc., Co. v. Brabant, R. J. Q., 8 Q. B., 311.
*<»2 Vic. (Que.), ch. 46, sec. 3. 8 Supra.
* 61 V. (Que.), ch. 39. 1 Birkbeck, etc., Co. v. Brabant, supra.
6R. S. Q., 5376a, as added by 59 V., ch. 34. The societies and associations

referred to in 61 V. (Que.), ch. 39, are specially exempted thereby from the
operation of this statute beyond what is expressly provided by that Act, 61V.
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ciation or company could not carry on business in the Province of 
Quebec without first having obtained the necessary authorization.1 

In this position also are mining companies, the principal office whereof 
is situate outside the Province of Quebec. They are prohibited from 
selling their stock, etc., in that Province unless previously authorized 
by the Lieutenant-Governor.2

In Manitoba any foreign company may obtain a license from 
the Lieutenant-Governor in Council authorizing it to carry on its 
business in that Province.3 Unless such company obtains such 
license, it cannot hold or acquire real estate in the Province4 * nor 
any mortgage of real estate, nor bonds of any kind, nor lend money 
on the security thereof.6

In Ontario, extra provincial companies, with certain exceptions,6 

are required to take out a license to carry on business in that Pro
vince,7 and it is enacted that no such corporation shall so carry on 
business until such license is granted and unless it is in force.8 But 
taking orders for or buying or selling goods, etc., by travellers or by 
correspondence, if the corporation has no resident agent or repre
sentative or no office or place, of business in Ontario, shall not be 
deemed such a carrying on of business as to require a license.0 The 
onus of proving such corporation has no such agent, etc., or office,

1 Quebec Civil Code, art. 14; see remarks of Sir Alexander Lacoste, C.J.,
in Birkbeck Co. v. Brabant, supra, at p. 320.

a 63 Vic. (Que.), ch. 33, sec. 11. ®i><) Vic. (Man.), ch. 2, sec. 2 (1).
« Ibid, sec. 9. • Ibid, sec. 11.
( The exceptions are corporations created by or under the authority of 

Class I. An Act of the Legislature of the late Province of Upper Canada, or 
by Royal Charter of the Government of that Province; Class II. An Act of 
the legislature of the late Province of Canada, or by Royal Charter of the 
Government of that Province, and carrying on business in Ontario at the 
date of the commencement of this Act (July 1st, 1900; 63 V., ch. 24, sec. 22
(Ont.) ; Class III. Corporations which have before the commencement of this 
Act (July 1st, 1900) received from the Government of Ontario a license to 
carry on business in Ontario, or which have been authorized by Act of the 
Legislature of Ontario to carry on business in Ontario, provided that such 
license or Act is in force at the date of the commencement of this Act; Class 
IV. Corporations now or hereafter licensed or registered under the provisions 
of The Ontario Insurance Act or of The Loan Corporations Act; Class V. Cor
porations liable to payment of taxes imposed by chapter 8 of the Ontario 
Statutes for 1899, intituled An Act to supplement the revenues of the Croxcn in 
the Province of Ontario; Class VI. Corporations not having gain for any of 
their objecta : 63 V., ch. 24, sec. 2.

763 Vic., ch. 24, sec. 8 (Ont.). p Ibid, sec. 6. 9 Ibid, sec. 6.
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etc., in Ontario, or was not carrying on business there, rests upon 
the accused.1 The above applies to such corporations carrying on 
business only from the tirst of November, 19U0.2 If a corporation 
requiring such license, carries on business without the same, it incurs 
a penalty of fifty dollars for every day it so offends; and cannot main
tain any suit or action in respect of any contract made in Ontario, 
in whole or in part, while thus in default. “ Provided, however, 
that upon the granting or restoration of the license, or the removal 
of any suspension thereof, such action, suit or other proceeding may 
be maintained as if such license had been granted or restored or such 
suspension had been removed before the institution thereof.”8

An extra provincial company may also apply for and receive a 
license to acquire and dispose of, etc., real estate in the Province of 
Ontario.*

In British Columbia no extra provincial company having gain 
for its purpose and object shall carry on any business in that Province 
unless duly licensed or registered ; and it seems not to be able to 
carry on business there by an agent, until so licensed or registered, 
even though it may have no resident agent or office in the Province. 
The penalty for carrying on business without a license, etc., is fifty 
dollars per day. Proof as to compliance with the law rests upon the 
company. The above applies from the first of January, 1898, to 
such companies carrying on business in the Province ;• and also to 
an extra provincial company, notwithstanding that it has already 
been registered as a foreign company under the provisions of any 
Act.3 4 * 6 An extra provincial insurance company may obtain a special 
license.7

In Nova Scotia any corporation incorporated under the laws of 
the Parliament of the Dominion of Canada for the purpose of lending 
or investing moneys, authorized by its act of incorporation to lend 
money in that Province, and whose head office is in that Province, 
may transact any loaning business (except banking) therein on the 
security of mortgages, debentures, etc.,8 and may acquire, hold and 
dispose of such real estate as is necessary for the protection or reali
zation of its investment.6

' 63 Vic. (Ont.), ch. 24, sec. 6. 
3 Ibid, sec. 14.
R. S. B. C„ ch. 44, sec. 123.

7 R. S. B. C„ ch. 44, sec. 125. 
Ibid, sec. 2.

3 Ibid, sec. 6.
4 Ibid, sec. 19.
* Ibid, as added by 61 Vic., ch. 13. 1898.
8 60 Vic. (N.8.), ch. 29, sec. 1.

26
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57. Bight to invest surplus capital.—But where a company has 
called up more capital than is needed for the business, or has on hand 
a large sum derived from the profits of the business, an investment 
of it till required would be proper and justifiable.1 And it would 
appear that a trading, mining op manufacturing company may extend 
financial aid to a customer whenever the exigencies of its own busi
ness make such a course expedient.2 *

A company which has made an illegal loan of its funds may 
recover them from the borrower unless the governing statute says 
that it shall not,8 or unless the contract violates some rule of public 
order or good morals-4

58. Company’s power to receive money on deposit.—It would be 
ultra vires of an ordinary company to receive money on deposit,5 
although, having received it, it would be liable for the money even 
should it be misapplied by the officers of the company.0 And in 
the case of a company incorporated by special charter (and therefore 
subject to the Companies’ Clauses Act), and having power given it 
by that charter to, among other things, transact an agency business 
and procure loans, it has been held that this provision in its charter 
does not authorize such a company to itself make loans and discount 
notes.7

59. Right of company to discount notes.—Unless empowered by 
a special Act, no company could lawfully discount notes for other 
parties; to do so would appear to be clearly in violation of the bank
ing laws as provided in the various Companies’ Acts.8 The word 
" discounted ” is used in sec. 37 (b) of the Dominion Companies’ Act

1 Walmaley v. Rent Guarantee Co., 29 Grant’s Chy., 484, 488; McFarlan v. 
Triton Ins. Co., 4 Denlo (N. Y.), 392, 397, Per Brown, C.J.

-See Holmes v. Willard, 125 N. Y., 76; Platt v. Birmingham, etc., Co., 
41 Conn., 256, 267.

n Rolland v. Caisse d’Economle, 24 Can. S. C. R., 406; Bank of Toronto v. 
Perkins, 8 Can. 8. C. R., 603; Davis Sewing Machine Co. v. Beet, 30 Hun. (N. 
Y.), 638.

* Ibid’, Germantown, etc., Ins. Co. v. Dheln, 43 Wis., 420.
1 Walmsley v. Rent Guarantee Co., 29 Grant’s Chy., 484. fl Ibid. 7 Ibid.

* As for Instance sec. 76, R. 8. C„ ch. 119; Walmsley v. Rent Guarantee 
Co., 29 Grant’s Chy., 484; New York Firemen Ins. Co. v. Ely, 5 Conn., 560; 
Same v. Bennett, 6 Conn., 674, 578; A loan by a building society on the security 
of a promissory note (the transaction being In effect an ordinary discount) 
is not Illegal. (Société Permanente du Construction v. Rosslter, C. R. 1881,
4 L. N.. 269.)

A provincial legislature can confer upon a corporation the right to engage
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in the ordinary commercial sense rather than in its strict meaning. 
In limiting the borrowing powers of companies thereunder it provides 
that “ the limitation made by this section shall not apply to commer
cial paper discounted by the company.” The meaning is clear, but 
the party who discounts a note is strictly speaking the one who 
advances the money thereon, and the Act would better express the 
intention if it read “ discounted for the company.”

60. Power of companies to give and receive promissory notes.—
While the power of companies to give and receive promissory notes in 
the course of their business has been rather extensively dealt with, 
in those chapters relating to Directors and Ministerial Officers and 
Agents, yet it may not be out of place to summarize the matter at 
this point

The English doctrine starts upon the principle that without a 
social authority, express or implied, a corporation has no power to 
make, indorse, or accept bills or notes,* 1 while the American doctrine 
starts upon the opposite principle that, with very few exceptions, every 
privarte corporation has, unless restrained by its charter or by positive 
law, the implied power to issue negotiable paper in payment or settle
ment of any debts which it may incur in the course of its legitimate 
business, or in respect of any matter or thing which it is authorized 
by its charter or governing statute to do, and which is not foreign to 
the purposes of its creation.2

The English doctrine, in practice, however, comes down to this: 
that a power to issue bills need not be given in express terms, and a 
corporation may issue bills where the terms of the instrument under 
which it is constituted authorize, upon a fair construction, the issuing 
of bills,3 or where the business of the corporation is one which cannot, 
in its ordinary course bo carried on without bills.4

In such matters relating to Banking as are not specially restricted by the 
Federal Banking Act (Ibid).

All that the Banking Act. Prohibits to non-bankers is the issue of notes 
intended to circulate as money (Ibid).

The conferring upon a corporation of the power to discount notes is 
merely extending to a corporation what any private individual can do (Ibid).

But see New York Fire Ins. Co. v. Bennett, 5 Conn., 574; Same v. Ely. 
5 Conn., 560.

1 Bylee on Bills, 13th Edit, p. 71.
* Thompson on Corporations, sec. 6730.
•'Per Cairns, J., in Peruvian Ry. Co. v. The T. & M. Marine Ins. Co., 

L. R., 2 Ch. App. Cas., at p. 622.
«Per Byles, J., in Bateman v. Mid-Wales Ry. Co., L. R„ 1 C. P„ at p. 610.
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In Canada this subject is governed, in the tiret place, by sec. 22 
of the Bills of Exchange Act 1890, which enacts that “ Capacity to 
incur liability as a party to a bill is oo-extensive with capacity to con
tract; Provided that nothing in this section shall enable a corporation 
to make itself liable as drawer, acceptor or indorser of a bill, unless it 
is competent to it so to do under the la.w for the time being in force 
relating to such corporation.” This is a matter declared by the 
British North America Act to be within the jurisdiction of the 
Dominion Parliament exclusively, but because the Dominion Parlia
ment has not enacted any general law regulating the making of bills 
and notes by corporations governed by Provincial Acts, it is difficult 
to contend, as some authors have done,1 that Provincial Legislatures 
cannot grant to corporations the power to become parties to bills and 
notes. If legislatures have not this power, then the Quebec Act, 54 
Vic., ch. 35, is unconstitutional, and the right of corporations incor
porated under Quebec Acts to make bills and notes will have to 
depend upon “ the law for the time being in force ” other than the 
above Act. Apart from this amendment, however, the various Com
panies’ Acts of the Provinces are substantially the same now as they 
were before Confederation, and it is upon these Acts that the present 
discussion turns.

All that is here considered is, whether the right to give and 
receive promissory notes can be construed from the language of the 
Dominion or Provincial Companies’ Letters Patent Acts or Com
panies’ Clauses Acts. The language in all the Dominion Acts is iden- 
cal in respect of the powers of companies governed thereby, and is 
somewhat more extensive than the language of the Provincial Acts. 
The Dominion Companies’ Act2 provides that “Every company incor
porated under this Act . . . shall ... be invested . . .
with all the powers, privileges and immunities requisite or incidental 
to the carrying on of its undertaking.” The wording of the Nova 
Scotia Joint Stock Companies’ Act* is identical with this, but all the 
other Provincial Companies’ Letters Patent Act omit the words “ or 
incidental.” Thus under the Dominion Companies’ Act and the 
Nova Scotia Act any company may do that which is not only strictly

1 Weir Bills & Notee, p. 16, and p. IX. Introduction; and see Girouard
Bills & Notes, p. 61; see as bearing upon this point Attorney-General of 
Ontario v. Attorney-General of Dominion of Canada (1894), App. Cas., 189, 
and Clement Constitution, pp. 216, 399.
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requisite to the successful carrying on of its business but also that 
which is incidental thereto.

It requires no discussion to arrive at the conclusion that the giving 
and receiving promissory notes is an incident of all modem commer
cial corporations.1

The language used in the Dominion Companies’ Clauses Act2 * 

and the Companies’ Clause Acts of the Provinces is, “shall be invested 
with all the powers, privileges and immunities necessary to carry into 
effect the intention and objects of this Act and of the special Act, and 
which are incident to such corporation, or are expressed or included 
in the “ Interpretation Act.” Here again the language would enable 
a commercial corporation to make and receive promissory notes.

This question, however, is settled in its broadest sense by a lead
ing English case.8 In that case the memorandum of association con
tained the words, “ In order to the attainment of the main object of 
the company (the formation of a société anonyme in Peru for the 
construction of railways there) they may do, either in the United 
Kingdom or Peru, or elsewhere, whatsoever they from time to time 
think incidental or conducive thereto.” It was held that, although 
the object with a view to which the company was incorporated was 
not one which would confer on the company, as incident to carrying 
on its business, the power of issuing negotiable instruments, yet that 
these words were so wide as necessarily to include a power of that kind.

The Companies’ Letters Patent Acts of the Provinces of Quebec, 
Ontario, New Brunswick and Manitoba do not contain the words “ or 
incidental to.” These Acts merely state that every company governed 
thereby can do all things requisite to the carrying on of its undertak
ing. Whether these words are broad enough to imply the power 
under discussion is not necessary to consider, for all these Provincial 
Acts, except that of the Province of Quebec, enable companies to bor
row money and issue not only bonds and debentures but other securi
ties as well.4 * * * The Companies’ Act of the Province of Quebec has 
l>een amended so as to expressly confer the right “ by a simple reso-

'See Kingston Marine Ry. Co. v. Gunn, 3 U. C. Q. B„ 368, 371.
* R. S. C., ch. 118, sec. 5.
$ Peruvian Ry. Co. v. Thames & Mersey Marine Ins. Co., L.R., 2 Ch.. 617.
4 Talladega Ins. Co. v. Peacock, 67 Ala., 253; and see Commercial Bank v.

Newport Man. Co., 1 B. Mon. (Ky.), 13; Mead v. Keeler, 24 Barb. (N. Y.),
20; Partridge v. Badger, 25 Barb. (N. Y.), 146, 171; Hamilton v. Newcastle,
etc., Ry. Co., 9 Ind., 359; but see Brockville & Ottawa Ry. Co. v. Canada
Central Ry. Co., 41 U. C. Q. B., 431.
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lution to issue notes, payable to order or to bearer, for the settlement 
of accounts or other current matters.”1 From the fact that it was 
thought necessary to pass this special enactment conferring the power 
in question it might be inferred that the bare power to do that which 
is “ requisite to carry on the undertaking ” is not sufficient in itself 
to confer such power.

There is a clause which exists in all our Companies’ Acts2 * and 
which provides that “ Every contract, agreement, engagement or bar
gain, made, and every bill of exchange drawn, accepted or indorsed, 
and every promissory note and cheque made, drawn or indorsed on 
behalf of the company, by any agent, officer or servant of the com
pany, in general accordance with his powers as such under the by
laws of the company, shall be binding upon the company; and in no 
case shall it be necessary to have the seal of the company affixed to 
any such contract, agreement, engagement, bargain, bill of exchange, 
promissory note or cheque, or to prove that the same was made, drawn, 
accepted or indorsed, as the case may be, in pursuance of any by-law, 
or special vote or order; and the person so acting as agent, officer or 
servant of the company shall not be thereby subjected individually 
to any liability whatsoever to any third person therefor : Provided 
always that nothing in this Act shall be construed to authorize the 
company to issue any note payable to the bearer thereof, or any 
promissory note intended to be circulated as money, or as the note of 
a bank, or to engage in the business of banking or insurance.”

This clause occurring in the Quebec Act, it was evidently thought 
not to confer upon companies governed thereby, the power to make 
bills and notes; and this is the view taken in England of sec. 47 of 
the Companies’ Act of 1862 which is similar in purpose and effect to 
the above clause.8

It will be noted that the above amendment to the Quebec Act4 * * * 
enables a company to issue notes payable to bearer, but nothing is 
said about art. 4746 E.S.Q., which, in common with the other Com
panies’ Acts provides that “ nothing in this article shall be construed

154 Vic., ch. 35, amending Act 4705, R. S. Q. It Is suspected that this 
Act is ultra vires, see supra, p. 404, discussion.

2 For example, R. S. C., ch. 119, sec. 76.
«Per Lord Cairns, in Peruvian Ry. Co. v. Thames and Mersey Marine

Ins. Co., L. R., 2 Ch., 617, overruling Halford v. Cameron’s, etc., Ry. Co.,
16 Q. B., 442; Aggs v. Nicholson, lH.ft M., 165, 26 L. J. (Ex.), 348. Buckley
Comp., p. 179.

« 54 Vic., ch. 35.



FINANCIAL MATTERS. 407

to authorize the company to issue any note payable to the bearer 
thereof/’ This is, however, at best only a negative provision respect
ing notes to bearer, and would doubtless have to give way to the 
positive enactment contained in the Amending Act.

Where a company has not power to draw bills, and drawing one, 
requests another party to indorse it for accommodation; if the bill, 
after being discounted for the company, is dishonoured by it and paid 
by the indorser, yet the company will be liable to the latter as for 
money paid for its use.1

In view of the possibility of the Quebec amendment to the Com
panies’ Act proving to be unconstitutional, it may be well to cite some 
of the conclusions of the Courts of that Province as to the power of 
corporations to make bills and notes. It would appear that under 
the Quebec Companies’ Act, before it was amended, the company 
could give itself the power to issue promissory notes by passing a by
law to that effect.2 And the result of the jurisprudence of the 
Province now is that a negotiable promissory note made by a cor
porate body, not specially authorized by its charter to make promissory 
notes, is a promise held out to the public that it will pay the amount 
to the order of the person named therein, and will be held good as an 
acknowledgment of indebtedness; and the indorsee of such note may 
recover the amount thereof from the corporation, promissor, on the 
mere production of the note, in the absence of a plea specially deny
ing the existence of the debt, or that valid consideration was received 
by the corporation.* 8 This supposes that the officer signing the note 
was not exceeding his authority in this respect, and that such want of 
authority was not pleaded by the corporation. But even if the officer 
were exceeding his authority, the corporation would be liable where it 
had done something amounting to ratification.4

1 Brockvllle & Ottawa Ry. Co. v. Canada Central Ry. Co., 41 U.C.Q.B., 431.
8 Coatee v. Glen Brick Co., 2 R. L., 625; and see Société de Construction, 

etc. v. Banque National, Q. B„ 1880, 24 L. C. J., at p. 229.
a Société de Construction du Canada v. Banque Nationale, Q. B.. 1880, 

24 L. C. J., 226; Corporation of Grantham v. Couture, Q. B. 1879, 24 L. C. J., 
105; Corporation of Assumption v. Baker, Q. B. 1881, 4 L. N., 370; Ville 
d'Iberville v. Banque du Peuple, 1895, R. J. Q., 4 Q. B., 268.

«Banque Jacques-Cartier v. Les Religieuses Sœurs Hospitalières de St- 
Joseph, 1892, R. J. Q., 1 Q. B.. 216.
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1. How and when corporations may be dissolved.—Corporations 
are dissolved,—1. By any act of the legislature declaring their dis
solution. 2. Bv the expiration of the term or the accomplishment of
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the object for which they were formed, or the happening of the con
dition attached to their creation. 3. By forfeiture legally incurred. 
4. By the natural death of all the members, the diminution of their 
number, or by any other cause of a nature to interrupt the corporate 
existence, when the right of succession is not provided for in such 
cases. 5. By the mutual consent of all the members, subject to the 
modifications and under the conditions relating to ecclesiastical and 
secular corporations of a public character. G. By voluntary liquida
tion.1 7. By forced liquidation.2 *

As the Dominion Parliament or Provincial Legislatures have 
the right to create certain companies, so have they the right to with
draw charters granted by them to this end. Both our Parliament 
and our Legislatures are supreme within their respective jurisdictions. 
But a Provincial Legislature cannot dissolve a company created by 
the Dominion Parliament,8 nor sanction a Dominion company, hav
ing public duties to perform, to transfer its property, liabilities, 
powers and rights to another body.4 5

Tf the charter or governing statute of the company fixes a 
definite period6 of time at which its corporate life shall expire, when 
that period is reached, the company is ipso facto dissolved, without 
any direct action to that end, either upon the part of the State or of 
its members.6

Corporations, it is said7 are dissolved upon the happening of the 
condition attached to their creation ; but this means rather that such 
corporations will be liable to have their charters forfeited upon pro
ceedings taken to that effect by the Attorney-General. It is the 
law. both in Ontario and Quebec, and also in the other Provinces, 
that as a general rule nothing short of a decree by some judicial 
power will put an end to the existence of the functions of a corpora
tion.8 When all the members of a corporation are dead, so that 
there is no one to proceed against, then of course there is no corporate

1 Quebec Civil Code, Arts. 368, 369; see also Blackstone, 484; R. S. Q.,
Art. 5797, and the various voluntary Winding-up Acts of the Provinces.

* Dominion Winding-up Act, R. S. C., ch. 129, secs. 8 et seq.
* Bourgouin v. M. & O. Ry. Co., 5 App. Cas., 381, 402. 4 Ibid.
5 As for instance the Brit. Col. Act, 1890, 53 V., ch. 6, sec. 3, which limits 

the existence of companies incorporated thereunder to fifty years.
8 Thompson Corp., sec. 6651. T Supra.
1 See Arts. 978 et seq. C. C. P.; Casgrain v. Dominion Burglary & Guaran

tee Co., R. J. Q., 6 S. C., 382; Brooke v. Bank of Upper Canada, 4 Ont. P. R., 
162; Roy v. Cle de Ch. de Fer Q. M. & C.. 11 L. N . 359: Windsor Hotel Co. v. 
Murphy, 1 L. N., at p. 75.
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body in fact or in law remaining and there must be an absolute dis
solution without any process, from the actual necessity of the case.* 1

Morawetz, in his work on corporations2 points out that there is 
a broad and fundamental distinction between the dissolution of a cor
poration and the loss of its franchise or legal right to exist, and that 
much confusion may be avoided by bearing in mind this distinction.

The franchise to exist and carry on business as a corporation 
continues indefinitely, unless the time of its duration is expressly 
limited in the grant. If the corporation should be guilty of any 
wrongful act or neglect of duty which would give the state a right to 
declare the franchise forfeited, the franchise would nevertheless 
continue until the forfeiture has been claimed and enforced by the 
state, through the proper legal proceedings.3 Where a charter re
quires that within six months from the date of the passing of the Act 
of incorporation, a subscription of $100,000 capital must be secured 
and thirty per cent, paid thereon, these are conditions precedent to 
the legal organization of the company with power to carry on busi
ness ; and where these conditions are not fulfilled, within the six 
months, the Attorney-General is entitled under Art. 978 C. C. 1\ 
of Quebec to have the company’s charter declared forfeited.4 * Other 
conditions are not conditions precedent but are nevertheless impera
tive. For instance a provision in the charter that “a further call 
of ten per cent, on the capital stock of the company shall be made 
and paid up” within a specified time, is imperative, and a disregard 
of such provision involves the forfeiture of the charter unless suffi
cient cause be shown for failure to conform thereto.6

The mere omission to elect directors, and ceasing to do business 
for some time does not of itself work a dissolution of the company 
so as to prevent creditors from executing against it.6 Neither does 
the sale or disposal by a corporation of all its property of itself work 
such a dissolution of the corporation as disables it from thereafter 
exercising its corporate powers;7 nor does the insolvency of a cor-

1 Brooke v. Bank of Upper Canada, mipra, per Wilson, J., at p. 166.
* Sec. 1002, 2nd Edit. 3 Morawtz Corp., sec. 1003.

* Dominion Salvage & Wrecking Co. v. Attorney-General, 21 Can. S. C. 
R.. 72.

1 Casgraln v. Dominion Burglary Co., 1894, R. J. Q., 6 S. C., 383, 385.
* Hughes v. La Cle des Villas du Cap Gibraltar, 18 R. L., 205: and see

sec. 34 R. S. C., ch. 119, and the Provincial Acts to the effect that failure to
elect directors does not dissolve companies; Thompson corporation, secs. 6655,
6664; Brooke v. Upper Canada Bank, 4 Ont. P. R., 162.

1 Compagnie du Chemin de Fer v. Cité de Québec, R. J. Q„ 6 S. C„ 189.
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poration ipso facto dissolve it.* 1 But when it is necessary to con
sider a business corporation dissolved in order to effectuate the rights 
of its creditors against its stockholders, a total insolvency accom
panied by a non-user of its franchise and a permanent cessation of 
its business, will be regarded as a surrender of its franchises and an 
ipso facto dissolution.2

The abandonment or surrender by the corporators of their 
franchises is a question both of fact and intent.3 The general doc
trine is that a corporation, organized for the pecuniary gain of its 
members, which has not assumed public duties in consideration of 
the grant of its franchises, and with the continuance of whose ex
istence the state has no special concern, may dissolve itself by the 
voluntary action of its members, without the consent of the state.4 
While the facts showing such a surrender are not available for the 
purpose of procuring a dissolution of a corporation, in order to defeat 
an action brought in its name,—yet, without special reference to the 
rights of creditors, a corporation may become defunct for all pur
poses, by its own voluntary act,—that is to say, the act of its mem
bers—and it does become defunct for all purposes whenever there 
has been an abandonment of its franchises, committed under such 
circumstances, or continued for such a length of time, as renders it 
morally or legally impossible for it to resume them.8

In Quebec secular corporations of a public nature, other than 
those formed for the mutual assistance of their members, cannot be 
dissolved by mutual consent without a formal and legal surrender 
or the authority of the legislature, as the case may be.6 The same 
rule applies to banks, to railway, canal, telegraph, toll-bridge, and 
turnpike companies, and generally to private corporations which have 
obtained privileges which are exclusive or exceed those resulting by 
law or from incorporation.7

1 Thompson Corporations, sec. 6666, and see sec. 15 (2) Winding-up Act, 
R. 8. C., ch. 129; and see per Johnson, J., in Hughes v. Cie des Villas de Cap 
Gibraltar, supra, at p. 208; Hovey v. Whiting, 14 Can. 8. C. R., at p. 533.

J Thompson Corp., sec. 6666. 'Thompson Corp., sec. 6669.
«Quebec Civil Code, Arts. 368, 370; Brice Ultra Vires (Edit, by Green), p. 

796; Thompson Corp., sec. 6681.
1 Thompson Corp., sec. 6681. 0 Art. 369, C. Code, Quebec.
11bid; a Federal railway company cannot transfer its property and fran

chises to a Provincial Government without the sanction of the Dominion
Parliament. (Bourgoin v. Cie du Chemin de Fer, 5 App. Cas., 381.)
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2. Procedure to obtain forfeiture of charter or annulment of 
letters patent.—It has already been pointed out in another part of 
this work that forfeiture cannot be taken advantage of or enforced 
against a corporation collaterally or incidentally, or in any other 
mode than by a direct proceeding for that purpose against the cor
poration.1 A distinction must be pointed out between the forfeiture 
of the charter of a company incorporated by letters patent and one 
incorporated by act of Parliament.

At common law the proper preceding to annul letters patent 
is by scire facias at the instance of the Attorney-General.2 * The 
Quebec Code of Civil Procedure has, in effect, so provided.8 But 
it is generally admitted under the English law, and in the case of 
Dominion Salvage Co. v. Attorney-General4 * counsel for both sides 
so admitted, that scire facias will not lie against a company incor
porated by Act of Parliament6 unless a statute otherwise provides. 
The Quebec Code of Procedure expressly provides for the forfeiture, 
at the instance of the Attorney-General, of the charters of com
panies incorporated by special act of Parliament.6 Some doubt 
seems to have arisen as to the name to be given to such a proceeding, 
but it is now definitely settled that whether erroneously called a 
scire facias or by another name, so long as the conclusions taken are 
those authorized by the Code, and the proceedings instituted and 
prosecuted by the proper officer, that is sufficient7

Considerable doubt seems to have existed as to which Attorney- 
General should interfere in the case of a company incorporated by 
the Dominion Parliament. Without having decided whether and 
in what case the Attorney-General for the Province, where the com
pany has its place of business, could exercise the right of inter
ference, in such a case, the Supreme Court has decided that the 
Attorney-General of Canada could certainly do so.8 A number of

1 Supra, p. 33.
•Brice Ultra Tires (Edit, of Green, 1880), pp. 786, 789; Dominion Salvage

& Wrecking Co. v. Attorney-General, 21 Can. S. C. R., 72.
Arts. 1007 et seq. * Supra.

•Grant on Corporations, p. 42, and note, pp. 307-8; Llndley Companies; 
Canada Car Co. v. Harris. 24 U. C. C. P., 380.

6 Arts. 978 et seq. C. C. P.; Dominion Salvage & Wrecking Co. v. Attorney- 
General, 21 Can. S. C. R., 72.

7Dominion Salvage & Wrecking Co. v. Attorney-General, supra; see At
torney-General v. Colonial Building Society, 9 App. Cas., 167.

6Dominion Salvage & Wrecking Co. v. Attorney-General of Canada, 
21 Can. S. C. R„ 72.
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Quebec eases have decided that the Attorney-General for the 
Province has this power.* 1

The Attorney-General of the Province of Quebec is the sole 
dominus of a suit instituted by him in his official capacity, whether 
there be a relator or not.2 It is doubtful whether, in a suit brought 
by the Attorney-General under Art. 978, C. C. P., any other party 
is entitled to appear and prosecute as an intervenor.3 But the 
remedy provided by Art. 978, C. C. P. does not deprive a person of 
his right at common law against a corporation. Any person may 
seek redress before the tribunals of the country against corporations 
by whose acts his rights or property may be injuriously affected, 
or by whom he may be in any way aggrieved, in the same manner 
and to the same extent as he could do so against individuals under 
similar circumstances.4 *

3. Dissolution under the Winding-up Acts—The Provinces have 
their Winding-up Acts, and the Dominion has a compulsory Winding- 
up Act8 as well as a voluntary Winding-up Act.® The difference be
tween a voluntary winding-up and a dissolution by mutual consent 
of the members is this:—dissolution by mutual consent means what 
the term implies, viz., the mutual consent of all the members to 
dissolve the company. This might happen where the object for 
which the company was formed had become impossible, and busi
ness not having commenced there is nothing to wind up.

At common law a company for private objects may at any time 
dissolve itself by a resolution of the majority.7 The various Pro
vinces have acts for the voluntary winding-up of companies. It 
does not appear to be absolutely necessary that a company should 
wind itself up under one of these Acts. Even under the Dominion 
Compulsory Winding-up Act it has been held that while it is com
petent for the creditors to avail themselves of the provisions of that 
Act, this would not make illegal another proceeding adopted in their 
interests and at their request.8

1 Turcotte v. La Compagnie de Ch. de Fer de l’Atlantique au Nord- 
Ouest, 17 R. L„ 398; Casgrain v. Dominion Burglary & Guarantee Co., R.J.Q., 
6 S. C., 382; Loranger v. Montreal Telegraph Co., 5 L. N., 429.

* Casgrain v. Atlantic & N.W. Ry„ 1895, App. cas., 282. 3 /Md.
1 Hunt v. Corp. of Quebec, 4 Q. L. R., 275. » R. S. C., ch. 129.
«52 Vie., ch. 32; see Re Ontario Forge & Bolt Co., 25 O. R„ 407.
î Brice Ultra Tires, pp. 791 et scq.

■ Hovey v. Whiting, 14 Can. 8. C. R., at pp. 537, 638; see also supra pp.
284, 285.
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4. Position of corporations after dissolution.—In Quebec the 
Civil Code provides that saving the ease of the voluntary liquidation 
of joint stock companies, a dissolved corporation is, for the liquida
tion of its affairs, in the same position as a vacant succession. The 
creditors and others interested have the same recourse against the 
property which belonged to it, as may be exercised against vacant 
successions and the property belonging to them.* 1 In the voluntary 
winding-up of a company, however, regard must be had to the pro
vision, contained in all our statutes, to the effect that the affairs of 
the company shall be managed by a board of not less than three 
directors.2 3 If a company be not dissolved, its affairs must be man
aged by this minimum number of directors, and if these have re
signed and there are no directors to take proceedings to recover 
debts owing to the company, then the Court will order either that 
the company proceed to the election of new directors or the appoint
ment of a curator as provided by Arts. 371 et seq., C. C .P.8 There 
must be some official who can lawfully represent the company and 
give valid receipts to debtors paying up. If the company be not 
dissolved but be in the process of winding itself up outside of the 
Voluntary Winding-up Act, there must be directors in existence who 
can appoint such an official. The shareholders could not among 
themselves appoint an assignee to represent them in the winding-up. 
If the company be not dissolved the law gives no status to such an 
assignee to sue for the company, and if the company has declared it
self to be dissolved or is dissolved, then the winding-up must either 
be under the common law method provided by the Code of Pro
cedure, which requires the appointment of a curator to it as in the 
case of an insolvent estate, or under the Voluntary Winding-up Act 
by means of an official liquidator.4

A winding-up under a voluntary winding-up act is the only 
practical mode of voluntary winding-up a joint stock company where 
the business is extensive, because it provides certain modes of giving 
publicity to the winding-up, and this fixes definitely the date and 
fact of the dissolution as regards third parties.

> Art. 371 C. Code.
1 Q ebec Agricultural Implements Co. v. Hebert, 1 Q. L. R, 363; Com

pagnie d .Instruments Agricole v. Hebert, 2 Q. L. R, 182.
3 Compagnie d’instruments Agricole v. Hebert, 2 Q. L. R, 182.
* See two cases next above.
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5. Amalgamation may operate dissolution__The amalgamation
or consolidation of two companies may lead to the dissolution of one 
or both of the amalgamating companies. Amalgamation may be 
used in different senses. The amalgamation of companies, so far as 
it means or involves a transfer of the corporate persona, is impos
sible, save by the direct interposition of the Legislature.1 One 
general Act of the Dominion contains such a power, and that is that 
part of the Companies’ Act which relates to Loan Companies.2 But 
a corporation may, in an indirect manner, transfer its persona to 
another corporation, and thus accomplish nearly the same purposes 
as would be effected by a direct amalgamation.3 This it may do by 
transferring its property, funds, rights and liabilities to the other 
contracting corporation, and then voluntarily dissolving itself, 
usually by winding-up.4 A corporation may amalgamate in the

1 Green’s Brice's Ultra Vires, p. 611.
A statute gave the bondholders of the Cobourg & Peterborough Ry. 

Company an option to convert their bonds into stock, and enacted that this 
“ converted bonded stock ” and any new subscribed stock, should be pre
ferential to the ordinary stock, and be entitled to dividends of 8 per cent, per 
annum in priority to any dividend to the ordinary shareholders. By a sub
sequent Act the company was authorized to unite with another company, 
and it was declared, that the two companies, and those who should become 
shareholders in the new company under the acts relating to the Cobourg & 
Peterborough Ry. Co., and under the deed of union, should constitute the 
new company.

Held, that the union did not extinguish the right of the bondholders 
to elect.

The Act authorizing the union of two incorporated companies declared, 
that any deed the companies executed under the Act should be valid “ to all 
intents and purposes in the same manner as if incorporated in the Act.”

Held, that this provision enabled the companies to bargain together in 
respect of the rights which each had, and to make such arrangements as 
their union rendered necessary, but did not give them legislative authority 
over the rights of other persons.

A statute authorized two companies to unite into one company by either 
a complete or partial union; and either of Joint or separate, or absolute, or 
limited liabilities to third parties. The companies agreed to an absolute 
union, and made no provision for limiting the liability of the new company 
in respect of past transactions of the old companies. Held, that the new 
company thereby assumed all the liabilities of the old company to third 
parties. Cayley v .Cobourg & Peterborough & Marmora Ry. Co., 14 Grant’s 
Chy., 571.

2R. S. C., ch. 119, secs. 98-102, as amended by 50-51 Vic., ch. 20, sec. 10.
3 Green’s Brice’s Ultra Vires, p. 612. * Ibid, 608.

0
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tense of transferring its assets without the consent of its creditors, 
except and so far as by its contracts with these it has agreed not to do 
so.1 But it cannot, without express stipulation in its contracts, com
pel its creditors to accept a novatio of their claims.2

According to the Loan Companies’ Act as amended3 “The com
pany may unite, amalgamate and consolidate its stock, property, 
business, and franchises with those of any other company or society 
incorporated or chartered to transact a like business, and any other 
business in connection with such business, or with those of any build
ing, savings or loan company or society heretofore or hereafter in
corporated or chartered, or may sell its assets to any such other com
pany or society, which is hereby authorized to sell the same, and for 
the purpose of carrying out such purchase or sale, the company so 
purchasing may assume the liabilities of the company so selling, and 
may enter into such bond or agreement of identity with the com
pany, or the individual shareholders thereof, or both, as may be 
necessary, and may enter into all contracts and agreements neces
sary to such union, amalgamation, consolidation, sale, purchase or 
acquisition.”

Under the Loan Companies’ Act of 1899 (D),4 power is given 
to two or more loan companies to amalgamate.6

THE WINDING-UP ACTS.

6. Scope and application of Dominion and Provincial Winding- 
up Acts.—The Dominion Winding-up Act0 applies to incorporated 
banks, savings banks, incorporated insurance companies, loan com
panies having borrowing powers, building societies having a capital 
stock,7 and incorporated trading companies, doing business in Canada, 
wheresoever incorporated.8 As to what are trading companies with
in the meaning of the Act reference must be made to a former dis
cussion on this point.9

1 Green’s Brice’s Ultra Vires, p. 619. 1 Ibid, 620.
• See p. 416 supra, note 2.
• 62-63 V.. eh. 41. » Ibid. sec. 39. «R. 8. C., ch. 129.
7The words "capital stock” here mean, and must be taken as always 

having meant, a capital stock either de jure or de facto. See 62-63 Vic., ch. 
48 (D.), sec. 6. • Ibid, sec. 3.

• Supra, pp. 370, 371.
The Provisions of the Dominion Winding-up Act, R. S. C., ch. 129, do not 

apply to social clubs incorporated under Art. 6487 et seq. R. 8. Q., the Wind- 
lng-up Act applying to incorporated trading companies, and not to civil cor
porations such as social clubs. (In re Montreal City Club, R. J. Q., 1895, 
8 8. C., 627.

The Nova Scotia Winding up Act, R. S. N. S., ch. 80, is made specially 
apllcable to clubs (sec. 2).
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in its compulsory operation upon incorporated companies the 
\\ inding-up Act is an insolvency law. Companies that are not in
solvent, us well us those that are, may he brought under its opera
tion by the effect of section 3, sub-section (b) when they are already 
in liquidation or in process of being wound up. This may be on 
petition of creditors or assignees as well as of shareholders or liquida
tors; but original proceedings under the Winding-up Act can be 
instituted only by creditors and only when the company is insolvent* 1 * 
13y “the Winding-up Amendment Act 188V,” the rights of the 
shareholders to bring the company under the operation of the Wind
ing-up Act are enlarged, and even in the cast1 of insolvency the 
petition may now be made by a shareholder.*

This act authorizes voluntary winding-up proceedings at the 
instance of the company or a shareholder.3 But the provision for 
voluntary winding-up is not extended, like the Winding-up Act, to all 
corporations. It is confined by sec. 3 to companies incorporated 
“ by or under the authority of an Act of the Parliament of Canada 
or by or under the authority of any Act of the late Province of Can
ada, or of the Provinces of Nova Scotia, New Brunswick, Prince Ed
ward Island, or British Columbia, and whose incorporation and the 
affairs whereof are subject to the legislative authority of the Parlia
ment of Canada.”

This obviously is intended to exclude companies incorporated 
bv provincial legislation since confederation under the exclusive 
legislative jurisdiction given to the Provinces. Ontario, Quebec 
and Manitoba, are not named and misapprehension as to the four 
Provinces which have retained their anti-confederation names is 
shut out by the reference to the legislative authority of the Parlia
ment of Canada.4 *

The Winding-up Amendment Act6 also applies to companies 
incorporated under a Provincial Act where the latter contains a

•Per Patterson, J., in Shoolbred v. Clarke. 17 Can. S. C. R.. at pp. 274. 
275; Re-Union Ranch Co. of Canada, 15 O. R., 307.

1 52 Vic., ch. 32 (D); Rc Ontario Forge ft Bolt Co., 26 O. R.. 407. 410.
•/Mi; Re Ontario Forge ft Bolt Co., 25 O. R.. 107.
« Ibid; Rc Ontario Forge ft Bolt Co.. 25 O. R.. 407.
The provisions of 52 Vic., ch. 32 (D. 1889) which are not made applicable

to proceedings under the Winding-up Act, do not, in consequence of section 
3, apply to cases in which it is sought to wind up a company incorporated in 
Manitoba. (Re Lake Winnipeg Transportation, etc., Co., 7 Man. 265.)

» 52 V., ch. 32.

27
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clause to the effect that “the provisions of any Act for the time being 
in force in this Province relating to the winding-up of companies 
shall apply to all companies and associations which shall be incor
porated under this Act,”* 1 and so is applicable to those companies 
which were incorporated under the British Columbia Act of 1800.*

1 In re B. C. Iron Works Company, G B. C. L. R., 536.
1 An appeal was entered by the Bank of B.N.A., a creditor of the com

pany, from an order of Irving, J., of 25 November, 1898, winding up the B.C. 
Iron Works Co., and made upon the petition of a shareholder in the said 
company, the petition shewing that the capital stock of the company was 
impaired to a greater extent than twenty-five per cent, thereof, and that the 
lost capital would not likely be restored within one year. The company 
was a Provincial one, incorporated under the B. C. Companies' Act of 1890. 
Section 4 (d) of the Winding-up Amendment Act (D.), 62 V., ch. 32, provides 
that the Court may make a winding-up order “when the capital stock of the 
company is impaired to the extent of twenty-five per cent, thereof, and when 
it is shewn to the satisfaction of the Court that the lost capital will not 
likely be restored within one year.

McColl, C.J. The appellant creditor appeals on the ground that the 
Dominion Act under which the winding-up order was made does not apply 
to this company, which was incorporated under the Companies' Act 1890 
(Provincial). By sec. 44 of this Act it is provided :—" 44. The provisions of 
any Act for the time being in force in this Province relating to the winding- 
up of companies shall apply to all companies and associations which shall be 
incorporated under this Act, or which have been or hereafter shall be incor- 
oprated by or under any Act or Ordinance of or in force in this Province, or 
of or in the late Colonies of Vancouver Island and British Columbia, or 
either of them, except to companies registered and incorporated under the 
Companies’ Act, 1878, or Part II., Companies' Act, 1878 (Provincial)."

This, I think, clearly brought into force the provisions of the Winding-up 
Amendment Act, 1889 (Dominion), which enables a company to be wound up 
in the circumstances of the present company. By the Act of 60 Viet., cap. 2, 
sec. 153, the Dominion Acts relating to the winding-up of companies are 
expressly brought into force as regards companies incorporated under the 
Act. By sec. 160 of the same Act the Companies’ Act, 1890, was repealed, 
subject to the saving clause contained in sub-sec. (a) of the section, which 
is as follows :—" (a) That such repeal shall not be held or taken to in any 
way alter, limit or affect the corporate existence, rights, privileges, powers 
and liabilities of any company incorporated under the said repealed Acts, 
or any or either of them.”

This did not, of course, preserve the machinery of the Dominion Acts for 
the purpose of winding-up companies incorporated under that Act, and left 
them without any means of being wound-up in the circumstances of the 
present company until the passage of the Act, 61 Viet., cap. 13, sec. 14, which 
amends sub-sec. (a), referred to, by adding thereto the following:—

“ And the companies thereby incorporated shall, except as in this Act
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It has been argued that the third section of the Winding-up 
Amendment Act goes to show by the omission of the names of the 
Provinces of Ontario, Quebec and Manitoba, that the Winding-up 
Act does not apply to companies incorporated in those Provinces, but 
the Courts have held otherwise,* 1 and that the Dominion Winding-up 
Act is intra vires the Dominion Parliament, and applies to com
panies incorporated by Provincial Legislatures.2

Some of the Provinces have Winding-up Acts.3 These Pro
vincial Acts do not profess to deal with insolvency, nor are they in 
their character insolvent laws. The object of these Acts is to wind 
up the affairs of companies incorporated in the Province, where a 
resolution to that effect has been passed by the company, or where 
the Court may so order it, on the application of a contributory on 
its being made to appear that it is just and equitable, that it should 
be done. This may take place though no debts whatever may be 
due by the company, and the Acts cannot be called into operation 
by a creditor of the company.4 * * * The Provincial Acts do not apply to 
companies incorporated in a Province, where application to wind up 
is made on the ground of insolvency, because local legislatures have 
no jurisdiction in matters of bankruptcy or insolvency.8

The Dominion Winding-up Act applies to all incorporated trad
ing companies doing business in Canada, wheresoever incorporated. 
It does not apply to railway or telegraph companies, or to building 
societies which have not a capital stock.8 A company incor
porated under an Act of the Province of Ontario and carrying on 
business in Ontario, is “doing business in Canada” within the mean-

is specially provided, continue to be governed by the provisions of the said 
repealed Acts to them respectively applicable.”

The result Is that the order was rightly made, and the appeal must be 
dismissed with costs. Court unanimous. In re B. C. Iron Works Co., supra.

1 Shoolbred v. Clarke, 17 Can. 8. C. R., 265; Re Lake Winnipeg Trans
portation L. ft T. Co., 7 Man., 265 ; Re Iron Clay Brick Mfg. Co., 19 O.R., 
113, 119.

1 Re Clarke ft Union Fire Ine. Co., 16 Ont. A. R., 161; Re Iron Clay Brick 
Co., 19 O. R., at p. 118.

Ontario:—R. 8. O., ch. 222; Que., R. 8. Q., Art. 4773 et seqNova Scotia, 
R. S. N .8., ch. 80; New Brunswick, Consol. Statutes N.B., p. 1070, contained 
in the appendix to those statutes.

4 Per Ritchie, C.J., in re Wallace Huestls Greystone Co., Russell, 1873-
1882, pp. 461, 462 (N. 8c.).

1 Re Iron Clay Brick Mfg. Co., 19 O. R., 113.
* R. S. C., ch. 129, sec. 3; Allan v. Hanson, 18 Can. 8. C. R., 667, 672, as

to what is meant by “capital stock,” see supra, p. 63 et seq. and 416, footnote 7.
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ing of sec. u of 11. ti. C., chap. 12U.1 * * In the important case of 
Alien v. Hanson- the Supreme Court held that this provision1 is 
intra vires of the Parliament of Canada; and that it applies to 
foreign companies, provided they are doing business in Canada, and 
doing business as an incorporated company.

All the Winding-up Act seeks to do in the case of foreign cor
porations is to protect and regulate the property in Canada and pro
tect the rights of creditors of such corporations upon their property 
in Canada.4 * Where a liquidation has already been instituted in the 
foreign country where the company was incorporated, the effect of 
the winding-up in Canada can only be to entitle the liquidator ap
pointed under it to realize the assets, and after paying all creditors 
whether within this jurisdiction or not, to remit the balance (if any) 
of the assets to the liquidator in the foreign country to be applied 
and distributed as may there be directed by the proper forum.6 in 
other words this winding-up is subsidiary to the same proceeding 
previously instituted in the forum of the domicile of the corpora
tion.6

It is a principle of the English law that the attachment or 
assignment by involuntary proceedings under the bankruptcy laws 
of a foreign country in which a bankrupt is domiciled affects or 
transfers the title to his purely personal property in England ;7 and 
where a company incorporated under the laws of a foreign state, 
and having its offices and place of business in that state, is restrained 
by an order of the Court of that state from exercising any of its cor
porate franchises and from collecting its debts, and a temporary re
ceiver is appointed to the property of the company, our Courts would

* Re Ontario Forge & Bolt Co., 25 O. R., 407.
* 18 Can. 8. C. R., 667; see also Merchants Bank of Halifax v. Gillespie, 

Moffet & Co., 10 Can. 8. C. R., 312; In re Steel Co. of Canada, 5 Russ. & Geld 
(N. 8c.), 49; Salter v. St. Lawrence Lumber Co., 28 N. 8. R., 336; but see Rr 
Halifax Sugar Refining Co., 22 N. Sc., 71; where a petition to wind up a com
pany (incorporated under the English Act) under the Canadian Winding-up 
Act was not allowed, on the ground that even assuming that winding-up 
proceedings could be had here as auxiliary to those in England (a liquidator 
having already been appointed in England), there was no purpose to be 
served by such proceedings.

* R. S. C., ch. 129, sec. 3.
4 Per Ritchie, C.J., in Allen v. Hanson, 18 Can. S. C. R., at p. 673.
4 See Per Strong, J., in same case, at p. 647. 4 Ibid.
T Brand v. Green, 20 Can. L. T„ 279, 281, citing Solomons v. Ross, 1 H.

Bl., 13ln.; Joliet v. Deponthien, 1 H. Bl., 132n.
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probably not allow an action brought against the company, in a Pro
vince where a debt was owing to it, by a plaintiff residing outside 
such Province, after the making of the order restraining the com
pany from collecting its debts, as before mentioned, but before the 
linal judgment dissolving the company ; for though the order of the 
Court of the state where the company was incorporated enjoining 
the company from collecting or alienating its assets, of which the 
debt in the said Province was one, cannot be enforced out of that 
state, yet it raises an equity which cannot be wholly disregarded by 
our Courts, and especially by the Courts in those Provinces whose 
rules permit them to take judicial notice of the laws of such foreign 
state.1 Such foreign receiver can ester en justice in the courts of 
this country to oppose the seizure of the effects of the company, and 
their seizure by a judgment creditor, after such order, will not be 
upheld by our Courts where the laws of the foreign state do not allow 
such a seizure after the appointment of a receiver.2

7. When company is deemed insolvent.—Under the Dominion 
Winding-up Act8 a company is deemed insolvent.

(a) If it is unable to pay its debts as they become due ;
(b) If it calls a meeting of its creditors for the purpose of com

pounding with them;
(c) If it exhibits a statement showing its inability to meet its 

liabilities ;
(d) If it has otherwise acknowledged its insolvency;
(e) If it assigns, removes or disposes of, or attempts or is about 

to assign, remove or dispose of, any of its property, with intent to 
defraud, defeat or delay its creditors, or any of them ;

(f) If, with such intent, it has procured its money, goods, 
chattels, lands or property to be seized, levied on or taken, under 
or by any process or execution ;

(g) If it has made any general conveyance or assignment of its 
property for the benefit of its creditors, or if, being unable to meet 
its liabilities in full, it makes any sale or conveyance of the whole 
or the main part of its stock in trade or assets, without the consent 
of its creditors, or without satisfying their claims;

(h) If it permits any execution issued against it, under which 
any of its goods, chattels, land or property are seized, levied upon or

' Ibid.
- Barker v. Central Vermont Ry. Co., R. J. Q., 14 S. C., 467. 
•1 R. S. C„ ch. 129, sec. 6.
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taken in execution, to remain unsatisfied till within four days of the 
time fixed by the sheriff or proper officer for the sale thereof, or for 
fifteen days after such seizure ;

A company is deemed to he unable to pay its debts as they be
come due, whenever a creditor, to whom the company is indebted in 
a sum exceeding two hundred dollars then due, has served on the 
company, in the manner in which process may legally be served on 
it in the place where service is made, a demand in writing, requiring 
the company to pay the sum so due, and the company has, for ninety 
days in the case of a bank, and for sixty days in all other cases, next 
succeeding the service of the demand, neglected to pay such sum, 
or to secure or compound for the same to the satisfaction of the 
creditor.1

Aother section of the Act2 uses the term “creditor" only and 
not, as does the above section, a creditor whose debt is “then due.” 
It has been held that the distinction is not unmeaning.3

Where there is a local statute providing for the mode of serving 
process on corporations, this must be adhered to where it is possible ; 
and if the creditor’s demand is improperly served where proper ser
vice was possible, the court will dismiss the petition.4 * * A petition 
which claims that the creditor, petitioner, had been unable to obtain 
payment of a debt due to him, and prayed for an order wind up the 
company is not equivalent to showing that the company was “un
able to pay its debts as they became due,” and is consequently not 
a sufficient allegation of the company’s insolvency within the mean
ing of sec. 5, clause a of the Act ; and a creditor who seeks to bring 
a case within this clause, must show that he has proceeded in the 
manner provided for in that section.8

To bring a company within clause (d) there must be something

1 R. S. C., ch. 129. sec. 6; A winding-up order may be obtained against a 
company when it is in fact insolvent, though sixty days have not elapsed 
since the service on such company of a demand for payment of an overdue 
debt; but when a petition for a winding-up order is presented before the 
expiration of such delay, the petitioner is required to prove the insolvency 
of the company, unless it be acknowledged, or unless one of the other cases 
in which a company is deemed insolvent exists (Eddy Mfg. Co. v. Henderson 
Lumber Co., M. L. R., 6 8. C., 137).

* R. 8. C., ch. 129, sec. 8.
• Rc Atlas Canning Co., 6 B. C. L. R., 661.
4 Re Qu'Appelle Valley Farming Co., 5 Man., 160, 164; Rr Rapid City

Farmer’s Elevator Co., 9 Man., 574.
1 Re Rapid City Farmer’s Elevator Co., supra.
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actively done by it as an acknowledgment,1 so a company does not 
“ acknowledge” insolvency by allowing judgment against it to re
main unpaid;2 neither does the non-appearance of a company to 
oppose a petition for a winding-up order amount to an acknowledg
ment of insolvency sufficient to bring it within this section.3

In order to bring a company within clause (e) it is not suffi
cient to swear that an assignment or transfer of the property of the 
company was made, to defraud, defeat or delay its creditors; the 
facts must be stated and then it is for the Court to say whether, upon 
these faqts, the transfer was, or was not, of that character.4

Under clause (h) the company cannot be deemed insolvent with
in the meaning of the Act because an execution has been returned 
nulla bona by a County Court bailiff. It may be within the spirit 
of the clause, but it is not within the letter of it.5 * Nor because it 
is alleged that by virtue of an execution and seizure, the sheriff 
had entered upon the premises of the company, and proceeded to 
sell and dispose of the goods of the company, and that he had already 
sold under such execution the greater portion of the goods and in
tended. to proceed under the execution and sell and dispose of, and 
was then from day to day selling and disposing of the remainder 
thereof.” It must be proved that the company had permitted execu
tion, under which the property had been seized or levied upon, to 
remain unsatisfied till within four days of the time fixed by the 
sheriff for the sale thereof. Under such a purely statutory power, 
the Court can only act where the case is brought strictly within the 
Act.7 In computing the time under clause (h) the day fixed for 
the sale is exclusive.8

1 Re Qu’Appelle Valley, etc., Co., nupra, at p. 164. 3 Ibid.
*Re Lake Winnipeg Transportation, Lumber & Trailing Co., 7 Man., 255. 

The petitioner, who was president of the company, as well as a large creditor, 
stated in his affidavit that from his knowledge of said company's affairs he 
knew it to be unable to pay its debts in full, but gave no comparative state
ment of its assets and liabilities. Held, not sufficient evidence of insolvency
(Re Lake Winnipeg Transportation, etc., Co., 7 Man., 255).

*Rc Qu’Appelle Valley Farming Co., 5 Man., 160.
*Re Rapid City Farmers’ Elevator Co., 9 Man., 574.
nRe Manitoba Milling & Brewing Co., 11 Can. L. T., 313.

T Ibid. The provisions of sections 5 & 6 of the Winding-up Act are exclu
sive, and a petitioner for a winding-up order must strictly prove the exist
ence of one or more of the circumstances there set forth, or his petition will 
be dismissed. (Rc Rapid City Farmers’ Elevator Co., 9 Man., 574).

1 Re Lake Winnipeg Transportation, etc., Co., 7 Man., 256.
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It has been held in a Quebec case that where a company is in
solvent, and the insolvency is alleged in the petition, the petitioning 
creditor for a winding-up need not allege and prove that he made a 
demand of payment as required by sec. 6 of the Act.* 1 In a case 
decided in Manitoba,2 however, the Court came to the conclusion 
that a creditor who seeks to bring a case within clause (a) of section 
5 of the Winding-up Act must show that he has proceeded in the 
manner provided for in section 6; it is only after failure to pay, 
upon a demand served as directed by section 0‘, that a company is to 
be deemed unable to pay its debts as they become due, and the 
petitioner, to succeed must bring himself strictly within the terms 
of the Act. In the Quebec case the company was indebted to Mc
Kay et al., in a sum of $261,033.54, and the latter petitioned the 
Court for a winding-up order, alleging insolvency. The company 
contested the petition, on the ground, inter alia, that no demand of 
payment had been made on it as required by sec. 6 of the Winding- 
up Act. As the grounds of insolvency alleged by petitioners was 
inability on the part of the company to pay its debts, to them, it was 
clearly a case falling within the provisions of clause (a) of section 5 
of the Act.

8. Applications for winding-up order and appointment of liquida
tor—Notice—Discretionary power of Court—Injunction to stay pro
ceedings.—When a company becomes insolvent, a creditor for the 
sum of at least two hundred dollars, or a shareholder, except in the 
case of banks and insurance corporations, holding shares in the capital 
stock3 of the company, to the amount of at least five hundred dollars, 
may, after four days' notice of the application to the company, apply 
by petition to the Court in the Province where the head office of the 
company is situated, or if there is no head office in Canada, then in 
the Province where its chief place or one of its chief places of business 
is situated, for a winding-up order.4 * It has been held that the peti
tion must be signed bv the petitioner himself in person and not by 
his attorney.6

• Mackay v. L'Association Coloniale de Construction et de Placements, 
18 R. L., 383.

1 Re Rapid City Farmers' Elevator Co., 9 Man. L. R., 674.
• " Capital Stock ” here means capital stock either de jure or de facto ; see

62-63 Y., <D.), ch. 43, sec. 5.
4 R. S. C„ ch. 129, sec. 8, as amended by 62-63 V., ch. 43, sec. 5.
1 Ea parte Lozier, Supreme Court of N. B., 17 Can. L. T.. 179.
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The distinction between the language of this section, in which 
the term “creditor” only is used, and that of section 6 of the Act, 
which refers to a creditor whose debt is “then due,” has been noted ; 
and a creditor whose debt is not yet due is a good petitioning creditor 
for winding-up under section 8, when the company has become in
solvent.1

There must be evidence to enable the Court to act.2 * So it is 
necessary that, the petition should be supported by a sufficient 
affidavit tiled before presentation of the petition.8

The petition must allege facts which justify a winding-up order, 
and it is not enough that a sufficient caseibe shown in evidence; a 
sufficient case must be stated on the petition, that the order may be 
secundum allegata et probata.4 * Hence the omission to allege 
essential facts in the petition cannot be supplied by circumstances 
which have arisen ex post facto.6

Notice of application for a winding-up order need be given 
to the company only, and need not be served upon creditors, con
tributories or shareholders of the company except, perhaps, those 
creditors who have brought actions against the company and whose 
actions would be stayed by the winding-up order.7

It is a substantial objection to a winding-up order appointing 
a liquidator, that such order has been made without notice to the 
creditors, contributories, shareholders or members of the company 
as required by sec. 20 of the present Winding-up Act. An order 
so made will be set aside.8 The proper time to give such notice is 
when the order is made.9 But under the present Act it is no longer 
necessary that the winding-up order shall contain the appointment 
of a liquidator. The Court now map or may not appoint such an 
official in making the order, at its discretion.10 And by the Winding- 
up Amendment Act,11 the Court may, by any order made after the 
winding-up order and the appointment of a liquidator, dispense with

1 Re Atlas Canning Co., 5 B. C. L. R., 661. » Ibid.
sKootenay Brewing, etc. Co., 6 B. C. L. R., 112.
Un re Wear Engine Works Co., L. R., 10 Ch. App., per James, L.J., at p.

181.
s Kootenay Brewing, etc., Co., supra.
rRe Qu’Appelle Valley Farming Co., 6 Man. L. R., 160. 162.
7 Clarke v. Union, etc., Co., 10 O. R., 489, Proudfoot, J.
►Shoolbred v. Union Fire Ins. Co., 14 Can. S. C. R., 624; Re Steel Co. of

Canada, 6 Russ & Geld (N. Sc.), 49.
n Re Qu’Appelle, etc., Co., supra.

» Sec. 20 R. S. C., ch. 129. “ 62 V., ch. 32, sec. 11.
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notice to creditors, contributories or members of the company as 
required by the Winding-up Act where in its discretion such notice 
may properly be dispensed with ; and before the first appointment of 
a liquidator, as above, the Court may appoint provisionally a liquida
tor of the estate and effects of the company.* 1

Only those creditors of the company who have entered appear
ances need- be served with notice of application of the liquidator for 
his discharge.2

In Nova Scotia it has been held that a judge has no jurisdiction 
to wind up a company such as the English judges appear to have ; 
the Act being different;3 but in Ontario a judge has decided that 
such an order, upon petition, may be made by a judge in Chambers.4 *

Sec. 9 of the Dominion Winding-up Act gives a wide dis
cretionary power to the Court to grant or refuse a winding-up order ; 
so where, upon an application for such an order, it appeared that thé 
company had previously made a voluntary assignment for the bene
fit of its creditors, and that it was the desire of the great majority in 
number and value of the creditors that liquidation should be pro
ceeded with under the assignment, the application was refused-6 A 
winding-up order would likely not be granted where there were 
no assets, and the petitioning creditor would therefore get nothing 
by the order.6 But when on a petition for an order, which was 
contested on the ground of the alleged non-existence of assets, it 
appeared that there was an amount of subscribed stock only partly 
paid up, an amount of stock issued as paid up, the consideration for 
which did not satisfactorily appear, and also a large issue of bonds 
which appeared to have been of very little benefit to the company, 
and it was impossible to say whether they were held for value or 
not, an order was granted.7

A claimant for unliquidated damages on account of alleged 
fraudulent representation is not a creditor so as to entitle him to 
present a petition.8 Nor is a person claiming a debt of uncertain 
nature.9 Nor is an hypothecary creditor, who is not a 'personal

I Sec. 26 R. 8. C., ch. 129.
• Re McDougall Distillery Co., 18 Can. L. T., 421. 1 Ibid.
*Rc Toronto Brass Co., 18 Can. L. T., 413.
1 Wakefield Rattan Co. v. Hamilton Whip Co., 24 O. R., 107.
0 n re Georgian Bay Ship Canal, etc., Co., 18 Can. L. T., 223; 29 O. R.,

358, citing Re Chapel town Colliery Co., 24 Ch. D., 259. 1 Ibid.
h Pen-y-Van Colliery Co., 6 Ch. Div., 477; Emden Winding-up, 51.
nEuropean Banking Co., L. R., 2 Eq., 521; Emden, Ibid.
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creditor of the company, but can only bring an hypothecary action 
against it on account of the immoveables which it holds.1 And 
where the creditors of a company agreed to extend the time for pay
ment of their debts, those creditors who had executed the deed of 
extension were estopped from presenting a winding-up petition until 
the period of extension had expired.2 The assignee of a debt may 
present a petition but it must contain evidence that he was a creditor 
when he made the demand.3 The executor of a creditor of a com
pany is entitled to present a winding-up petition before he has ob
tained probate ; it is sufficient if he has obtained probate before the 
hearing of the petition.4 5 A secured creditor may present a petition 
without forfeiting the benefit of his security, and the winding-up 
is equally good whether it is obtained by a secured creditor or an un
secured creditor.6 Where a debenture holder exercises his remedy 
as such, this does not deprive him of his right as an ordinary creditor 
to present a winding-up petition, and he is entitled to an order.” 
That the petitioner is an execution creditor is no bar to his filing 
a petition where there are several execution creditors.7 *

As great damage might be done to a perfectly solvent company 
by the presentation of a winding-up petition by an unreasonable 
creditor, whose debt the company are able and willing to pay if estab
lished, but to whom they bond fide believe they are not indebted, the 
Court will grant an injunction issued by the company to restrain the 
creditor from presenting a petition f or if the petition has been pre
sented the Court may, on motion, stay all proceedings under it or 
dismiss it.9

A petitioner for a winding-up order may discontinue proceedings

1 Leduc v. Kensington Land Co., R. J. Q., 16 S. C., 213. This case has 
been appeal led to the Queen's Bench.

2 Re Atlas Canning Co., 6 B. C. L. R„ 661.
2Re Rapid City Farmers’ Elevator Co., 16 Can. L. T., 412.
« Masonic & General Life Ass. Co., 32 Ch. Div., 373.
5Moor .v Anglo-Italian Bank, 10 Ch. Div., 681, 689; Emden, 62.
6Rr Borough of Portsmouth Tramways Co. (1892), 2 Ch., 362 (In re 

Herne Bay Waterworks Co., 10 Ch. D., 42, and In re Exmouth Docks Co., 
L. R., 17 Eq., 181, not followed).

7 Re Lake Winnipeg Transportation, etc., Co., 7 Man., 255, 257.
' Buckley Companies, 211, citing Cadiz Waterworks Co. v. Barnett, 19 

Eq., 182; Niger Merchants Co. v. Capper, 18 Ch. Div., 657; Cercle Restaurant 
Co. v. Lavery, 18 Ch. Div., 555.

• Gold Hill Mines, 23 Ch. Div., 210; Compagnie Générale, Ex parte Neu
châtel Co., W. N. 1883, 17.
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ou settlement of his claim ; and other creditors, who have not them
selves petitioned, are not entitled to lie substituted for such petitioner, 
for the purpose of continuing the proceedings, and an application to 
that effect will be refused ;* but where the other creditors had them
selves petitioned, the order should be granted.2

Creditors may show cause against the making of a winding-up 
order where they have had notice.*

9. When winding-up commences.—The winding-up of the busi
ness of a company is deemed to commence at the time of the service 
of the notice of presentation of the petition for winding-up;4 so if 
the petition does not allege sufficient facts to justify the making of 
a winding-up order, it cannot be amended by alleging facts which 
have arisen since the date of its tiling, as other persons’ rights might 
be injuriously affected.5

10. Inquiry by Court—Procedure.—If the company oppose the 
application for a winding-up order, the Court may, in its discretion, 
adjourn the proceedings and order an inquiry.6

Upon the service on the company of an order made by the Court 
for such an inquiry, the president, directors, officers and employees 
of the company arid every other person must respectively exhibit to 
the accountant or other person named for the purpose of making 
such enquiry, the l>ooks of account of the company and all inven
tories, papers and vouchers referring to the business of the company 
or of any person therewith, which arc in his or their possession, cus
tody or control respectively ; and they must also respectively give all 
such information as is required by such accountant or other person as 
aforesaid, in order to form a just estimate of the affairs of the com
pany.7 Any party required to give such information will be pun
ished by the Court for refusal.8

After a report on the inquiry, and after hearing such share
holders or creditors of the company as desire to be heard thereon, 
the Court may either refuse the application or make the winding-up 
order.8

1 Doyle v. Atlas Canning Co.. 5 B. C. L. R., 279.
*In re Joseph Hall Man. Co.. 10 P. R.. 485; Doyle v. Atlaa, etc., Co., supra.
3 Re Lake Winnipeg Transportation Co.. 7 Man.. 256; see also Sec. 19 of 

Wlndlng-up Act (D.). R. S. C.. ch. 129.
«Sec. 7 R. 8. C., ch. 129.
1 Re Kootenay Brewing, etc. Co., 6 B. C. L. R.. 112, 114.

• See sec. 10 R. S. C., ch. 129. T Sec. 11 R. S. C., ch. 129.
• Ibid. • Sec. 12 R. 8. C.. ch. 129.
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11. Actions against company may be restrained__The Court
may, upon the application of the company, or of any creditor or con
tributory, at any time after the presentation of a petition for a wind
ing-up order and before making the order, restrain further proceed
ings in any action, suit, or proceeding against the company, upon such 
terms as the Court thinks tit.* 1 Until the order is made and even in 
the interval between the presentation of the petition and order, the 
creditor may issue execution, or enforce an execution previously 
issued, provided he is not otherwise restrained,2 just as he may during 
the same interval proceed with an action until stopped,3 by the wind
ing-up order.

12. Effect of winding-up order on the carrying on of business of 
company, and on legal proceedings and attachments.—The company, 
from the time of the making of the winding-up order, shall cease to 
carry on its business, except in so far as is, in the opinion of the 
liquidator, required for the beneficial winding-up thereof.4 *

All transfers of shares, except transfers made to or with the 
sanction of the liquidators, under the authority of the Court, and 
every alteration in the status of the members of the company, after 
the commencement of such winding-up, shall be void; but the cor
porate state and all the corporate powers of the company, notwith
standing it is otherwise provided by the Act, charter or instrument of 
incorporation, shall continue until the affairs of the company are 
wound up.6 The transfer of shares under the above circumstances 
has already been dealt with.6

When the winding-up order is made, no suit, action or other pro
ceeding shall be proceeded with or commenced against the company, 
except with the leave of the Court and subject to such terms as the 
Court imposes.7 Following on this provision, the Act also provide*8 
that every attachment, sequestration, distress or execution put in 
force against the estate or effects of the company after the making 
of the winding-up order shall be void.9 These sections must be read

* Sec. 13, R. 8. C., ch. 129.
1 See Universal Disinfector Co., 20 Eq., p. 163, Buckley, Companies, L'34.
* Buckley, Companies, 234. * Sec. 15 R. S. C., ch. 129.
* Ibid, subsec. 2. * Supra, p. 185.
» Sec. 16 R. S. C., ch. 129. • Sec. 17, Ibid.

The defendant company being insolvent, a winding-up order was issued
by the Supreme Court of New Brunswick under the provisions of the Wind
ing-up Act, R. S. C., ch. 129. The company was a foreign body corporate,
having offices in London, G.B., and in the Provinces of Quebec and New
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together, and section 17 must be hold, as only avoiding attachments, 
séquestrât ions distresses or executions when leave to put them in 
force has not been given under sec. lti.1

There are many suits to which a company is a necessary party 
in which the plaintiff docs not want to enforce any rights against the 
company. All he wants is to ascertain his rights and enforce them 
against others.2 So leave ought to be given to a servant of the com
pany under Section lti of the Act to bring an action against the com
pany for arrears of wages, so that he might, on the execution being 
returned unsatisfied, proceed to sue the directors pursuant to the pro
vision contained in the Companies’ Acts11 which renders directors 
liable for wages of clerks, etc., within a certain time.4 It appears

Brunswick. After the making of the winding-up order, a quantity of laths, 
the property of the company, which had been shipped before the order was 
made, for delivery in Boston, was levied upon under a writ of attachment 
at the instance of plaintiff in an action for the recovery of an alleged debt.

Held, that the liquidator was entitled to take proceedings under the 
provisions of the Judicature Act, sec. 12, sub-sec. 5, to set aside the attach-

lleld, also, that the attachment put in force against the estate or effects 
of the company after the making of the winding-up order was void.

Held, also, that the claim sought to be recovered by plaintiff was clearly 
one which could be dealt with in the winding-up proceedings. (Salter v. 
St. lAwrence, etc., Co., 28 N. S. R., 336.)

The company owned its business premises in the city of Ottawa, subject 
to a mortgage to J. R. Allen, who commenced an action for foreclosure. 
Upon a winding-up order being made, Allen filed his claim, and the liquida
tors. under sec. 62 of the Winding-up Act, R. 3. C., ch. 29, with the approval 
of the Court, consented to his taking the property, and also consented to 
judgment for Immediate foreclosure in the action. Subsequently the City 
Corporation filed with the liquidator a claim for $641 for arrears of taxes, 
and $902 for arrears of water rates.

Held, as to the taxes, that the only remedy which the city corporation 
had was to apply to the Court under sec. 16 of the Act for leave to distrain. 
Upon such an application the Court would have determined whether the cir
cumstances were such as to induce it to grant such leave. In re Ottawa 
Porcelain and Carbon Co., 20 Can. L. T„ 179, citing In re Oak Pits Colliery 
Co., 21 Ch. D., 322.

'Re Lake Winnipeg Transportation Co., 7 Man., 602; 604 ; Re Empire 
Brewing & Malting Co., 8 Man., 424; Re Exhall Mining Co., 5 D.J. & S., 377; Ex 
parte, Carnelly, 36 Ch. Div., 666.

* In re Universal Disinfector Co., L. R., 20 Eq., 162, 165, per Sir George 
Jessel, M.R.

* For instance, see 60 R. S. C., ch. 119.
*Re Lake Winnipeg Transportation Co., 7 Man., 602.
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that actions against the company will be allowed after a winding-up 
order has been granted where the rights of third parties will not be 
affected. For instance leave has been given to bring an action of 
ejectment.* 1

The making of the winding-up order will be sufficiently proved 
by the production of an affidavit of one of the liquidators setting 
forth that a winding-up order has been granted, when it was made 
and that liquidators of the company have been appointed."

13. Effect of winding-up order on status of company.—The mak
ing of the winding-up order has the effect of changing the status of 
the company so as to prevent the granting of a motion for peremp
tion of suit uyder Art. 280 of the Quebec Code of Civil Procedure.8

14. Court may stay winding-up proceedings. The Court may, 
upon the application of any creditor or contributory, at any time 
after the winding-up order is made, and upon proof, to the satisfac
tion of the Court, that all proceedings in relation to the winding-up 
ought to be stayed, make an order staying the same, either altogether 
or for a limited time, on such terms and subject to such conditions as 
it deems fit.4 “ This section is commonly used,” says Mr. Buckley,5 
“ for re-construction purposes where, for instance, the company wants 
to raise further capital to pay its debts and go on again. The further 
capital cannot be created and issued in the winding-up, and yet the 
winding-up cannot bo stayed so far as relates to the payment of debts. 
The difficulty is met by taking an order under this section staying 
all proceedings in the winding-up, except for the necessary purposes 
(e. g. ascertaining and satisfying the debts) and directing meetings 
of the members to vote new capital, elect a new board of directors, 
and so on.”

16. Wishes of creditors, etc., how ascertained Amount of claim
—Votes on shares—Proof of claims. -The Court may, as to it seems 
just, as to all matters relating to the winding-up, have regard to the 
wishes of the creditors, contributories, shareholders or members, as 
proved to it by any sufficient evidence, and may, if it thinks it ex-

' Strand Hotel Co., W. N. 1868, 2.
2 Salter v. St. Lawrence, etc., Co., 28 N. S. R„ 335. 341.
1 Queen’s Hotel Co. v. McLaren, R. J. Q., 12 S. C., 171.
« Sec. 18. R. 8. C.. ch. 129.
1 Buckley, Companies, p. 260 (sec. 89 Eng. Act of 1862).
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pedient, direct meetings of the creditors, contributories, shareholders 
or members to be summoned, held and conducted in such manner as 
the Court directs, for the purpose of ascertaining their wishes, and 
may appoint a person to act as chairman of any such meeting and to 
report the result of such meeting to the Court,1 or direct that a chair
man be appointed by the persons entitled to be present at such meet
ing ; and in case the appointed chairman fails to attend the said meet
ing, the persons present at the meeting may elect a chairman quali
fied, who shall perform the duties prescribed by the Winding-up 
Act.2

In the case of creditors, regard shall be had to the amount of 
the debt due to each creditor, and in the case of shareholders or mem
bers, to the number of votes conferred on each shareholder or mem
ber by law or by the regulations of the company; and the Court 
may prescribe the mode of preliminary proof of creditors’ claims for 
the purpose of the meeting.3 The liquidator may give a written 
notice to creditors whose claims he thinks required proof, and which 
have been sent to him, or of which he has notice, to prove their 
claims, on a day fixed, before the Court, which may allow or not 
such claims; and the claims of creditors who do not so attend to 
prove them shall be disallowed, unless the Court grant further time.4 *

16. Appointment of liquidators—Security—Provisional liquida
tors.—The Court, in making the winding-up order, may appoint a 
liquidator or more than one liquidator of the estate and effects of the 
company.6 And in accordance with the preceding section of the Act 
(No. 19) the wishes of the creditors in relation to the appointment, 
may be considered. In this country a Court has abstained from lay
ing down the rule that the nominee of the petitioning creditors should 
have a preference and followed that for guidance to be found in the 
English cases under the Winding-up Acts.0 The Court followed the 
reasoning in Re Northern Assam Tea Co.,~ where the laying down of 
any hard-and-fast rule, that the nominee of the petitioner shall have 
a preference is disapproved, as throwing out an additional bait for

1 Sec. 18 R. S .C., ch. 129.
1 Sec. 13 Winding-up Amendment Act, 62 Vic., ch. 32.
' R. S ,C„ ch. 129, sec. 19 (2).
«Sec. 14, Winding-up Amendment Act, 52 Vic., ch. 32, as amended by

66-56 V., ch. 28, sec. 1.
6 R. S. C., ch. 129, sec. 20.

• Re Alpha Oil Co., 12 Ont. P. R., 298. ' L. R., 6 Ch., 644, 647.
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trafficking in winding-up petitions. “ The Court will consider the 
condition of affairs to ascertain what parties are most interested in 
the due administration of the estate in liquidation, and other things 
being equal, will act upon their recommendation.”1 So where, upon 
an application under the Dominion Act, the creditors were those 
whose interests were most to be regarded, and the great bulk of them 
favoured the appointment of the Sheriff of L., and opposed the nom
inee of the petitioning creditors, and the Sheriff, who resided in the 
county where the company’s operations were carried on, and where 
all its books and assets were, was already de facto liquidator under 
voluntary proceedings taken pursuant to the Ontario Act, and was 
otherwise well qualified for the position, the Court appointed him 
liquidator.2 * In another case where all the creditors of an insolvent 
company had agreed upon and recommended the appointment of a 
certain person as liquidator, it was held that the fact that he was a 
shareholder in the company was not a valid objection to his appoint
ment.8

As it is in the discretion of the judge to appoint such of the 
parties recommended as he thinks best in the interest of all con
cerned, such discretion is not reversible on appeal unless exercised 
on some erroneous principle.4

Canvassing for votes by a liquidator will be severely discoun
tenanced by the Court.5 * It is also generally desirable that a liquida
tor should be neither a creditor nor a shareholder of the company to 
be wound up : he should be a disinterested person.®

By the Winding-up Amendment Act7 the Court may, by any 
order made after the winding-up order and the appointment of a 
liquidator, dispense with the notice to creditors, contributories, share
holders or members of the company as required by Section 20 of the 
Winding-up Act, where in its discretion such notice may properly 
be dispensed with.

Under the Winding-up Act8 an incorporated company may be

1 Per Boyd, C., in Re Alpha Oil Co., 12 Ont. P. R., 299; see the Commercial
Bank of Manitoba, 9 Man., at pp. 346, 347.

1 Re Alpha Oil Co., supra.
8 Re New Westminster Gas Co., 6 B. C. L. R., 618.
*Re Bank of Liverpool, 22 N. Sc., 97 ; Re Albert Average Assurance

Asscn., L. R„ 5 Ch. Ap., 697.
1 Re Commercial Bank of Manitoba, 9 Man., 342.
8 Re Central Bank of Canada, 16 O. R., 309.
f 52 Vicr., ch. 32, sec. 11. • Sec. 21 R. S. C., ch. 129.

28
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appointed liquidator to the goods and effects of a company, and it 
may act through one or more of its principal officers designated by 
the Court.

If it thinks fit the Court may, after the appointment of one or 
more liquidators, appoint additional liquidators.1

If more than one liquidator is appointed, the Court may declare 
whether any act to be done by a liquidator is to be done by all or 
any one or more of the liquidators.2 *

The Court may also determine what security shall be given by 
a liquidator on his appointment.8

If at any time there is no liquidator, all the property of the com
pany shall be deemed to be in the custody of the Court.4 *

The Court may, at any time after the presentation of the petition 
and before the first appointment of a liquidator, appoint provisionally 
a liquidator of the estate and effects of the company.6 The powers 
of such provisional liquidator may be limited and restricted by the 
order appointing him.6 A provisional liquidator is not, although 
served, entitled to appear on a winding-up petition, and if he appear 
his costs will be refused.7 He is in the position of a receiver pendente 
lite.6 The appointment of a provisional liquidator is not only pro
visional but contingent also in this sense that it operates to protect 
the property for an equal distribution only in the event of an order 
for compulsory winding-up being made. If no such order is made 
the appointment ought not to interfere with the rights of third 
parties.9

17. Resignation, removal or discharge of liquidator—Filling 
vacancy.—A liquidator may resign or may be removed by the Court 
on due cause shown, and every vacancy in the office of liquidator 
shall be filled by the Court.10 To satisfy the words “ due cause 
shown 99 it is not necessary to prove against the liquidator anything 
amounting to misconduct or personal unfitness. The Court may take 
into consideration all the circumstances, and if it finds that it is, on 
the whole, desirable that the liquidator should be removed, it may

1 Bee. 22 R. 8. C., ch. 129. 1 Sec. 23 R. .8 C., eh. 129.
• Sec. 24 R. 8. C., ch. 129. « Sec. 26. Ibid.
• Sec. 26. Ibid. • Sec. 12, 62 Vic., ch. 32.
T General International Agency Co., 36 Beav., 1. 1 Buckley, Comp., 1250.
• Ibid, 247; Dry Docks Co., 39 Ch. Div., 306, 314.
“ Sec. 27 R. S. C., ch. 129.
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remove him.* 1 Thus un application to remove a liquidator was grunted 
upon the grounds, 1st. That creditors to the amount of $2V, 123.23 
out of a total of $29,451.39 requested the change; 2nd. that the 
proposed liquidators would act without remuneration ; and 3rd. that 
the business connection of one of the proposed liquidators would be 
of value to the company.2 A liquidator may appeal against the order 
removing him.3

It was enacted in 1892 that “whenever a company is being 
wound up and the realization and distribution of its assets has pro
ceeded so far that in the opinion of the Court it becomes expedient 
that the liquidator should be discharged, and the balance remaining 
in his hands of the moneys and assets of the company can be better 
realized and distributed by the Court, the Court may make an order 
discharging the liquidator and for payment, delivery and transfer 
into Court, or to such officer or person as the Court may direct of 
such moneys and assets, and the same shall be realized and distributed, 
by or under the direction of the Court, among the persons entitled 
thereto, in the same way, as nearly as may be, as if the distribution 
were being made by the liquidator ; the Court may likewise make an 
order directing how the books, accounts and documents of the com
pany and of the liquidator may be disposed of, and may order that 
they be deposited in Court or otherwise dealt with as may be thought
it4 *

In Nova Scotia a judge seems to have power to discharge a liqui
dator, upon his application, on due notice of such application having 
been given to those creditors of the company who had entered 
appearances.6

18. Remuneration of liquidator.—The liquidator shall be paid 
such salary or remuneration, by way of percentage or otherwise, as 
the Court directs, upon such notice to the creditors, contributories, 
shareholders or members, as the Court orders ; and if there is more 
than one liquidator, the remuneration shall be distributed amongst 
them, as the Court directs.6 It may also determine remuneration 
of inspectors.7

1 Per Molina, V.C., in Marseilles Extension, etc., Co., L. R., 4 Eq., 692, 
694; British Nation Assurance Society, L. R., 14 Eq., 492.

1 Re Asslnibolne Valley Stock & Dairy Farming Co., 6 Man., 105.
■ Adam Eyton, Ltd., 36 Ch. Div., 299; eee sec. 74 R. S. C„ ch. 129.
« 55-56 V., ch. 28, sec. 2.
» Re McDougall Distillery Co., 18 Can. L. T., 421.
• Sec. 28 R. S. C., ch. 129. T Ibid, as amended by 62-63 V., ch. 42, sec. 2.
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In England the Courts have laid down a scale of remuneration 
of liquidators.1 One of our Courts has followed this scale, not as 
absolutely binding, but as a guide.2 A judge has pointed out that, 
in England, the scale of remuneration is much higher, at all events 
in connection with litigation, than in this country; and that if the 
remuneration given judges and officers of the Court can be taken as 
a guide, it would be about $1 here for each £1 in England.8 In this 
case the Court allowed $300 for 379 hours’ work (i.e., 47 days and 3 
hours, day of eight hours). The assets consisted almost entirely of 
land (4,500 acres) which at a low valuation should realize $6 an acre. 
That would make their value $27,000 ; but it did not appear whether 
they were subject to any incumbrance by way of mortgage, or liens, 
for unpaid purchase money. Calculated upon the English scale and 
assuming that the whole amount would be divisible among unsecured 
credtors, the remuneration would be £4 or say $20 for each day of 
eight hours. In the former case4 the judge allowed $5 for each 8 
hours of time occupied, adding $100 for the liquidator’s report, and

1 The English scale Is as follows :—
Liquidators.

Group A.—Class I. Where the assets divisible Per day of
among the unsecured cred- 8 hours.
itors shall not amount to.......... 11

« n. Where they shall amount to £500 ami not to 2,000 2
" III. “ “ “ 2,000 “ 5,000 3

Group B.—Class IV. “ “ “ 5,000 “ 10,000 4
“ V. “ 44 “ 10,000 “ 50,000 0

Group C.—Class VI. 44 44 50,000 “ 100,000 8
" VII. “ “ 100,000 “ 500,000 10
44 VIII. 44 “ 500,000 and over. 12

Clerks.
let Class. 2nd Class. 3rd Classe.

s. d. s. <1 s. d.
Group A............... 2 0 1 6 1 0 per hour.
Group B............... 3 0 2 6 1 0
Group C............... 3 <1 2 6 1 0 “

See Buckley Companies, 5th Ed., 270. This tariff was adopted by the 
Judges of the Court of Chancery In 1868; and even In England It Is not binding 
upon the judges but Is intended as a guide to them In exercising their dis
cretion. (Mysore Reefs, etc., Co., 34 Ch. D., 14.)

* Re Saskatchewan Coal Mining Co., 6 Man., 593.
1 Taylor, J., In Re Asslnlbolne Valley S. & D. Farming Co., 6 Man., 184; 

and see per Boyd, J., In Re Central Bank, 22 O. R., at p. 255.
Re Saskatchewan Coal Mining Co., 6 Man., 593.
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for interest upon moneys advanced by the liquidator in the expenses 
of the winding-up before he realized from the assets of the company. 
In this case the assets divisible among the unsecured creditors fell far 
short of £500. The Court has no power to refer to the master the 
consideration of the amount to be allowed to the liquidator.1

A Nova Scotia judge fixed the liquidator’s commission at five 
per cent.2

The application by the liquidator to fix his remuneration should 
be supported by an affidavit shewing the number of hours devoted by 
him and his clerks to the business of the liquidation.8 No charge can 
be made for time spent in procuring his own appointment or opposing 
his discharge.4

Sec. 28 intends that the remuneration is not necessarily to be 
increased because there may be three liquidators instead of one.6 
The recompense for services is often a percentage based on the time 
occupied, work done, and responsibility imposed, and when fixed goes 
to the liquidator, and, if more than one, is distributed amongst them.® 
Payment by percentage is not imperative on the Court, and where the 
assets are very large, is not admissible.7 The Court will not inter
fere to determine the proportion in which the remuneration ascer
tained to be due to joint liquidators shall be divided between them.8

In fixing the liquidator’s commission or compensation, it is 
proper to take into consideration amounts adjusted or set-off, but not 
actually received by the liquidators.9 The liquidator’s compensation 
should be evenly spread over the whole period of the liquidation, so 
as to ensure vigilance and expedition at all stages of the liquidation, 
as well as a proper distribution among the liquidators, when more 
than one.10

19. Description of liquidator in legal proceedings.—In all pro
ceedings connected with the company a liquidator shall be described 
as the “ liquidator of the (name of company)” and not by his indivi
dual name only.11

I Ibid. * Re McDougall Distillery Co., 18 Can. L. T., 421.
• Re Assinibolne Valley S. & D. Farming Co., 6 Man., 184. •4 Ibid.
• Re Central Bank of Canada, 15 0. R„ 309. • Ibid.
7 Buckley, Comp., 271; Agra & Masterman’s Bank, L. R., 7 Eq., 102.
" Langham Hotel Co., 17 W. R„ 403; 20 L. T„ 163.
• Re Central Bank, Lye's claim, 22 O. R„ 247. “ Ibid.
II Sec. 29 R. S .C., ch. 129; Salter v. St. Lawrence, etc., Co., 28 N. S. R., 

335, 339. There is no case on record where the liquidator personally, or by 
name, became a party to any suit or proceeding in the Court. Salter v. St
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20. Powers, duties and status of liquidator__The liquidator,
upon hia appointment, shall take into his custody or under his control, 
all the property, effects and choses in action to which the company is 
or appears to be entitled ; and he shall perform such duties in refer
ence to winding-up the business of the company as are imposed by 
the Court or by the Winding-up Act.1

The liquidator may, with the approval of the Court, and upon 
such previous notice to the creditors, contributories, shareholders or 
members, as the Court orders :

(a) Bring or defend any action, suit or prosecution or other 
legal proceeding, civil or criminal, in his own name as liquidator or 
in the name or on behalf of the company, as the case may be.2

The Court may provide by any order subsequent to the winding- 
up order, that the liouidator may exercise any of the powers conferred 
upon him by the Winding-up Act8 or the Winding-up Amendment 
Act,4 without the sanction or intervention of the Court.6 Apart 
from such subsequent order the liquidator cannot sue without permis
sion from the Court and with such notice to the'creditors, contribu
tories, shareholders or members as the Court may prescribe ;6 and it 
is not sufficient that» this permission be a general one given to recover 
all debts owing to the company; the permission must be a special 
one to recover the particular debt.7 It is too late to ask the permis
sion of the Court after the action has been commenced ; the authori
zation to sue must precede the action.8

The liquidator represents at the same time both the creditors 
and the company, and a question of considerable nicety sometimes 
arises as to how far he can enforce the rights of the creditors as inde
pendent of, and paramount to, those of the company, and how far he 
can enforce them only in right of the company.® “The result of the 
decisions and dicta on this subject,” says Mr. Buckley, in his work 
on Company Law,10 “is perhaps this, that although the liquidator is

Lawrence, etc., Co., Iibd, per Meagher, J., at p. 339. Upon his appointment, 
he becomes the representative of the company, with power, subject, of course, 
to the control of the Court, to use Its name. He cannot, therefore, be re
garded ay a third party, or a stranger to the suit. Ibid.

* Sec. 30 R. S. C.. ch. 129. 1 Sec. 31 R. 8. C., ch. 129.
' R. S. C., ch. 129. 4 62 Vic., ch. 32. • Ibid, sec. 12.
6 Rose v. Perras, 1894, R. J .Q., 6 S. C., 470; confirmed on appeal. Mol- 

leur v. Cle de Pulpe, etc., du St-Lawnence, S. C. 1887, M. L. R., 3 S. C., 273.
T Freygang v. Daveluy, 1892, R. J. Q., 2 S. C., 606; Molleur v. Cle du Pulpe, 

etc., supra.
8 Ross v. Perras, 1894, R. J. Q., 6 S. C., 470; confirmed on appeal.
• See Buckley, comp., p. 272. 14 Ibid.
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substituted for, and enforces the rights of creditors in right of the 
company, yet that the winding up order calls into existence new 
rights and new liabilities which did not exist before, and that equities 
which might have been set up against the company cannot prevail 
against the liquidators as representing the creditors.”

The powers of a liquidator of a limited company are more exten
sive than those of the company prior to the winding-up order ; for 
instance, he can enforce contributions from the members of the com
pany which the company itself could not have enforced.1 But the 
liquidator cannot make a claim which the company by its default 
could not have made when it was a going concern.2 * So also the 
laches of the company may prevent the liquidator from enforcing 
rights which he otherwise could do.8

Where it is a question of getting in property belonging to the com
pany itself before the winding-up order is made, the liquidator must 
sue in the name of the company.4 * Where a company is put into 
liquidation, there is no occasion, neither is it proper, for the liquidator 
to take up suits pending in the name of the company.6 The latter 
still retains its corporate state and corporate powers which continue 
until the affairs of the company are wound up.® The company there
fore can and should sue in its corporate name ; the liquidator is simply 
an officer of the Court, charged with the winding-up under the super
vision of the Court, and acts in place of the directors and other officers 
whose powers cease upon the appointment of the liquidator.7 The 
property of the company does not vest in the liquidator, but by virtue 
of his appointment and the provisions of the Act, he holds the same 
relation to it as the Board of Directors or other governing body of 
the company would, if proceedings to wind up the company had not 
been commenced.8

i Per Jessel, M.R., In Nat. Funds Asscn., 10 Ch. Div., 118, 123.
*Emden, p. 140; Joint Stock Discount Co., Sichell’s Case, L. R., 3 Ch., 119; 

General Floating Dock Co., 16 W. R., 476; 15 L. T., 626.
*Ibid, p. 140; European Central Ry. Co., Parson’s Case, L. R„ 8 Eq., 656; 

Florence Land, etc., Co., 29 Ch. Div., 421.
‘Turquand v. Kirby, L. R., 4 Eq., 123; Sarnia Agricultural Implement 

Manuf. Co. v. Hutchison, 17 O. R., 676; but see Samson v. Manicouagan Fish 
& Oil Co., 17 Q. L. R., 65.

4Ross v. Perras, 1894, R. J. Q., 5 S. C., 470, confirmed In appeal ; Fair
banks v. Pioneer Beet Root Sugar Co., 20 R. L., 99.

6 Sec. 15 (2) R. S. C., ch. 129; Ross v. Perras, supra.
T Rose v. Perras, supra; sec. 34, R. S. C., ch. 129.
8 Salter v. St. Lawrence, etc., Co., 28 N. S. R., per Meagher, J., at p. 338.
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The company having power to sue under the statute, if they 
choose to run the risk of costs, it would seem they may sue with
out the sanction of the Court.1

Where, in the course of the winding-up, the liquidator endea
vours to get from a contributory the amount of his contribution, he 
nmy sue as liquidator with the sanction of the Court.2 * The liquidator 
represents the creditors in regard to actions pertaining to the latter. 
Therefore an action demanding the nullity of a payment made by a 
company to a creditor, who was at the time cognizant of the former’s 
insolvency, being in the nature of an actio Pauliano, can be instituted 
by the liquidator.8

The liquidator may also (b) carry on the business of the com
pany as far as is necessary to the beneficial winding-up of the same.4 * 

The “ necessity ” is to be determined by the Court having regard to 
all the circumstances of the case, and includes what may be called 
“ a mercantile necessity,” or something which under all the circum
stances will be highly expedient.8 It must be borne in mind that it 
is only for the purpose of administration and realization that the 
business can be continued.6

He may (c) sell the real and personal and heritable and movable 
property, effects and choses in action of the company, by public 
auction or private contract, and transfer the whole thereof to any 
person or company or sell the same in parcels.7 It is to be noted

1 Sarnia Agricultural Implement Mfg. Co. v. Hutchison, 17 O .R., 676, 678, 
Per Proud toot, J.

2 Turquand v. Kirby, L. R., 4 Eq., 123, 127; see Sarnia Agricultural Im
plement Mfg. Co. v. Hutchison, 17 O. R., 676; Itc Bolt & Iron Co., 10 Ont. 
P. R., 434.

» Kent v. Blandy, R. J. Q„ 6 Q. B., 196.
* R. S. C., ch. 129, sec. 31 (b).
1 Buckley Comp., 277; Wreck Recovery Co., 15 Ch. Div., 353.
6 Ex parte, Emmanuel, 17 Ch. Dlv., 35.
1 Sec. 31 (c) R. S. C„ ch. 129. The words “ peremptory ” or “ peremp

torily,M applied to a sale of the property of a company In a wlnding-up pro
ceeding, do not always mean "absolutely final,” there being a discretion In 
the Court under special and urgent circumstances whether they shall have 
that meaning or not.

A sale by tender (not saying that the property will be sold to the highest 
bidder) Is a mere attempt to ascertain whether an offer can be obtained 
within such a margin as the seller Is willing to adopt.

In wlnding-up proceedings of a Joint stock company, tenders were adver
tised for the purchase of the company's property, to be received by a certain 
time when the sale was to be “ peremptorily closed." At the time fixed one
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that although this clause enables the liquidator, with the sanction of 
the Court, to transfer the property of the company in liquidation to 
another company, this transfer must be the outcome of, and preceded 
by, a bond fide sale of the property to such company.1

This clause would not appear to afford any ground for a scheme 
of reconstruction where there is a minority which opposes the recon
struction;-' but our Winding-up Aetcontains an amendment, similar to 
the English Joint tftock Companies Arrangement Act, 1870, which 
provides that there shall be a power in the majority to bind the 
minority with the sanction of the Court. See pp. 4413, 444, infra.

The liquidator may (d) do all acts, and execute, in the name and 
on behalf of the company, all deeds, receipts and other documents, 
and for that purpose use, when necessary, the seal of the company.8

tender only had been received, and the referee enlarged the time for the 
arrival of a train which was late. Two more tenders were received by that 
train; one on behalf of the largest beneficiary under the mortgage, to enforce 
which the sale was being held, and the other by a stranger which was a little 
higher than that of the beneficiary. The latter then by his agent handed In 
a much higher tender, whereupon the referee instructed notice of the last 
tender to be given to the other tenderers, and on a subsequent day accepted 
the last which was the highest tender.

Held, that he was justified In so doing, ltc Alger and the Sarnia Oil Co., 
21 O. R., 440; confirmed In appeal, 19 Ont. A. R., 446.

lRc Agra & Masterman’s Bank, L. R., 12 Eq., 512 (note).
Re Albert Life Assur. Co., L. R., 6 Ch„ 381; Re Sun Lithographing Co., 

24 O. R., 200—Decided.
The A. Life insurance Co. purchased the businesses of several companies, 

and Indemnified them against their liabilities. Some of the policy-holders 
of the amalgamated companies accepted the liability of the A. Company, and 
some did not. Afterwards the A. Company and the other companies were 
ordered to be wound up. A scheme of reconstruction was proposed for the 
sanction of the Court, under which the contributories of the A. Company 
and the other companies were to pay certain contributions; and the assets 
of the A. Company, and also the contributions when called up, were to be 
handed over to a new company, which was to take the business and pay the 
policies when they arrived at maturity with a deduction of £5 per cent, on 
their amounts.

The scheme had been accepted by a majority of three-fourths In value of 
the creditors present at meetings of each of the companies, and also by a 
large majority of the shareholders.

Held,—that the Court had no jurisdiction to sanction the arrangement; 
such a scheme Is not a sale within the 95th section (31st section, Canadian 
Act), of the Companies’ Act, 1862. lie Albert Life Assurance Co., supra; but 
this case was decided before the English Joint Stock Companies Arrange
ment Act, 1870, had come into force, Ibid, p. 386.

» R. S. C„ ch. 129, sec. 31 (d).
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(e) He may also prove, rank, claim and draw dividends in the 
matter of the bankruptcy, insolvency or sequestration of any con
tributory, for any balance against the estate of such contributory, 
and take and receive dividends in respect of such balance in the 
matter of the bankruptcy, insolvency or sequestration as a separate 
debt due from such bankrupt or insolvent, and ratably with the other 
separate creditors.1

(f) Also draw, accept, make and endorse any bill of exchange or 
promissory note in the name and on behalf of the company ; raise 
upon the security of the assets of the company, from time to time, 
any requisite sum or sums of money ; and the drawing, accepting, 
making or indorsing of every such bill of exchange or promissory 
note, as aforesaid, on behalf of the company, shall have the same 
effect, with respect to the liability of such company, as if such bill 
or note had been drawn, accepted, made or indorsed by or on behalf 
or such company in the course of the carrying on of its business ;

(g) Also do and execute all such other things as are necessary for 
winding-up the affairs of the company and distributing its assets.2

21. Appointment of solicitor by liquidator.—The liquidator may, 
with the approval of the Court, appoint a solicitor or law agent to 
assist him in the performance of his duties.3 The policy of the 
statute contemplates the prosecution of the winding-up by one dis
interested solicitor, whose services will not be decided by the asser
tion of antagonistic claims. Hence a solicitor who is acting for 
claimants whose claims must be contested by the liquidators, cannot 
obtain the sanction of the Court to his acting also as solicitor for the 
liquidators. Nor will the Court sanction the appointment of a special 
solicitor to act for the liquidators in the matter of the contested 
claim.4

22. Right of liquidator to compromise.—The liquidator may, 
with the approval of the Court, compromise all calls and liabilities 
to calls, debts and liabilities capable of resulting in debts and all 
claims, whether present or future, certain or contingent, ascertained 
or sounding only in damages, subsisting or supposed to subsist between 
the company and any contributory or other debtor or person appre
hending liability to the company, and all questions in any way relat-

' M4, sec. 31 (e).
* R. S. C., ch. 129, sec. 31. 62-63 V., ch. 42, sec. 3 adds “ and no delivery 

of the whole or any part of the assets of the company shall be necessary to 
give a lien to any person taking security upon the assets of the company."

• Sec. 32, R. S. C., ch. 129. 4 Re Charles Stark Co., 16 Ont. P. R„ 471.
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ing to or affecting the assets of the company or the winding-up of the 
company upon the receipt of such sums, payable at such times, and 
generally upon such terms, as arc agreed upon ; and may take any 
security for the discharge of such debts or liabilities, and give a com
plete discharge in respect of all or any such calls, délits or liabilities.1

Another section2 of the Winding-up Act also provides that the 
liquidators may, with the approval of the Court, make such compro
mise or other arrangement as the liquidators deem expedient with 
creditors or persons claiming to be creditors, or persons having or 
alleging themselves to have any claim, present or future, certain or 
contingent, ascertained or sounding only in damages, against the 
company, or whereby the company may be rendered liable.

Head by the light of English decisions on sections analogous to 
the above sections (33 and 61) of our Act,3 there is no power given in 
these sections to enforce a compromise upon dissentient minorities, 
and there is no power to compel the liquidator to consent to a com
promise.4 5 The Court has no power to compromise per se. The 
only power is in the liquidator with the sanction of the Court.6 
To remedy this a statute was passed in England (The Companies’ Act 
of 1870, 33 & 34 Vic., ch. 104 (Imp.)), by which a statutory majority 
of creditors is able to bind a minority ; and in 189!), the Dominion 
Parliament enacted as follows :—“ Where any compromise or ar
rangement is proposed between a company which is, at the time of 
the passing of this Act or afterwards, in the course of being wound 
up, either voluntarily, or by or under the supervision of the Court, 
under the provisions of the Winding-up Act or of any amendment 
thereto, and the creditors of the company, or by and between any 
such creditors or any class or classes of such creditors and the com
pany, the Court, in addition to any others of its powers, may, on the 
application in a summary way of any creditor or of the liquidator, 
order that a meeting of such creditors or class or classes of creditors 
shall be summoned in such manner as the Court shall direct ; and if a 
majority in number representing three-fourths in value of such credi
tors or class or classes of creditors present, either in person or by

* Sec. 33 R. S. C„ ch. 129. * Sec. 61, Ibid.
' sections 159 and 160 Companies’ Act, 1862 (Eng.)
* Per Boyd, C., in lie Sun Lithographing Co., 24 O. R., p. 203, citing Re 

Albert Life Assur. Co., L. R., 6 Ch., 381, and In re East of England Banking
Co., Pearson’s Case, L. R„ 7 Ch., 309.

5 See Per James, L.J., In re East of England Banking Co., Pearson’s
Case, supra.
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proxy, at such meeting, agree to any arrangement or compromise, 
such arrangement or compromise, if sanctioned by an order of the 
Court, shall be binding on all such creditors, or on such class or classes 
of creditors as the ease may be, and also on the liquidator and con
tributories of the company.”1 Before this enactment, it was held 
that under our Act any feasible scheme of compromise ought at least 
to be initiated or recommended by the liquidator before it is worth 
while to enter upon its consideration, but even when thus introduced 
all may be frustrated by an opposing minority.2 Although Section 
19 of the Winding-up Act is emphatically of a wide discretionary 
scope in all n atters that can be governed by the wishes of the creditors, 
or in which it may be usful to have regard to the wishes of the credi
tors ; yet it is not meant to empower the enforcement of a compromise 
differently from the specific provisions relating to that subject.3

The power of the Courts of first instance to authorize the liquida
tor of a company in liquidation to compromise in the name of the 
company and to settle pending cases is a discretionary power, and the 
Courts of Appeal should not interfere with this discretion unless the 
Court below has exercised it in an unreasonable manner.4 The 
liquidator is not obliged to consult the creditors of the company 
before demanding from the Court authorization to consent to a com
promise.5 *

23. Position of Directors on appointment of Liquidator.—Upon 
the appointment of the liquidator, all the powers of the directors shall 
cease, except in so far as the Court or the liquidator sanctions the con
tinuance of such powers.0 But though the powers of directors cease 
when the winding-up order is made, their duties do not.7 It is true 
they have no control over the affairs of the company after the wind
ing-up has commenced, but that does not prevent their continuing 
to be officers of the company.8 They have no power to answer in
terrogatories without the consent of the Court.9

i 62-63 V., ch. 42. sec. 3.
* Per Boyd, C., In re Sun Lithographing Co., 24 O. R, at p. 204.

1 See Ibid. 4 Morin v. Bilodeau, 1898, R. J. Q„ 8 Q. B.. 330.
• Ibid. • Sec. 34 R. 8. C., ch. 129.
1 Madrid Bank v. Bayley, L. R., 2 Q. B., 37.
1 Per Blackburn, J., in Madrid Bank v. Bayley, supra.
9 Ibid. The company defendant, before the appointment of a liquidator, 

was summoned to answer interrogatories upon articulated facts, but a liquida
tor was appointed before the day fixed for answering. The rule was con-
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Aa the directors’ control over the affairs of the company ceases 
after the winding-up, their fiduciary relations to the company, or its 
shareholders, are at an end, and a sale to them by the liquidator of 
the company is valid.1

24. Duty of Liquidator with regard to company’s funds—Owner
ship and disposal thereof—Answerable to the Court.—The liquidator 
must deposit at interest in some chartered bank or post-office savings 
bank or other Government savings bank designated by the Court, all 
sums of money which he has in his hands belonging to the company, 
whenever and so often as such sums amoimt to one hundred dollars.2

Such deposits must not be made in the name of the liquidator 
individually, on pain of dismissal, but a separate account shall be 
kept for the company of the moneys belonging to the company in the 
name of the liquidator as such liquidator.3

At every meeting of the contributories, creditors, shareholders 
or members, the liquidator shall produce a bank pass book, showing 
the amount of the deposits made for the company, the dates at which 
such deposits were made, the amount withdrawn and dates of such 
withdrawal,—of which production mention shall be made in the 
minutes of such meeting; and the absence of such mention shall be 
primâ facie evidence that such pass book was not produced at the 
meeting.4

The liquidator must also produce such pass book whenever 
ordered so to do by the Court, and on his refusal so to do, he may be 
treated as being in contempt of Court.6

The liquidator shall be subject to the summary jurisdiction of 
the Court in the same manner and to the same extent as the ordinary 
officers of the Court are subject to its jurisdiction ; and the perform
ance of his duties may be compelled, and all remedies sought or

tlnued by consent to a subsequent day, and on that day no one appearing to 
answer, default was entered.

Held,—Inasmuch as by section 34 of the Winding-up Act, upon the 
appointment of a liquidator all the powers of the directors cease, except in so 
far as the court or the liquidator sanction their continuance, the directors after 
the appointment of a liquidator could not authorize any person to answer for 
them unless their powers had been specially continued to that effect. The 
company was therefore relieved from the default and the liquidator allowed 
to answer. Graham v. Casselman Lumber Co., 1893, R. J. Q., 4 S. C„ 91.

1 Chatham Nat. Bank and McKeen, 24 Can. S. C. R., 348.
1 Sec. 35, R. S. C., ch. 129. ■ Sec. 36, Ibid.
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demanded for enforcing any claim for a debt, privilege, mortgage, 
lien or right of property upon, in or to any effects or property in 
the hands, possession or custody of a liquidator may be obtained by 
an order of the Court on summary petition, and not by any action, 
suit, attachment, seizure or other proceeding of any kind whatsoever ; 
and obedience by the liquidator to such order may be enforced by 
the Court under the penalty of imprisonment, as for contempt of 
Court or disobedience thereto, and he may be removed, in the discre
tion of the Court.1

The liquidator must, within three days after the date of the final 
winding-up of the business of the company, deposit in the bank 
appointed or designated as hereinbefore provided (Sec. 35) any other 
money belonging to the estate then in his hands not required for any 
other purpose authorized by the Act, with a sworn statement and 
account of such money, and that the same is all that he has in his 
hands; and he will incur a penalty not exceeding ten dollars, and 
not less than ten per cent, per annum interest upon the sums in his 
hands for every day on which he neglects or delays such payments ; 
and he shall be deemed to be a debtor to Her Majesty for such money, 
and may bo compelled as such to account for and pay over the same.2 *

The money so deposited must be left for three years in the bank, 
subject to be claimed by those entitled thereto, and shall be then 
paid over, with the interest, to the Minister of Finance and Receiver- 
General, and if afterwards claimed, shall be paid to the person entitled 
thereto.8

The liquidators of an insolvent bank passed their final accounts, 
and paid into court a balance remaining in their hands. It appeared 
that by orders, issued either through error or by inadvertence, the 
balance so deposited had been paid out to a person who was not en
titled to receive the money, and the Receiver-General for Canada, 
as trustee of the residue, intervened and applied for an order to have 
the money repaid in order to be disposed of under the provisions of 
the Winding-up Act. It was held by the Supreme Court, affirming 
the decision of the Court of Appeal for Ontario, that the Receiver- 
General was entitled so to intervene, although the three years from 
the date of the deposit mentioned in the Winding-up Act had not 
expired.4 It has since been decided by the Ontario High Court of

1 Sec. 39 R. S. C., ch. 129. 1 Sec. 40 R. S. C„ ch. 129. ' Sec. 41. Ibid.
* In re Central Bank of Canada, Hogaboom’s Case, 28 Can. S. C. R., 192;

18 Can. L. T„ 212.
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Justice that the above judgments were conclusive on the point that 
the money was the property of the Receiver-General, subject to the 
liability of paying it over to the persons entitled thereto.1

25. Contributories—Their liabilities and rights—Jurisdiction of 
court.—As soon as may be after the commencement of the winding-up 
of a company the Court shall settle a list of contributories.2 This 
list must distinguish between those in their own right and those in a 
representative capacity.3 Executors may be placed on the list.4 * 
The liability of shareholders upon the winding-up has already been 
dealt with.6

This liability creates a debt accruing due from such shareholder 
at the time when his liability commenced, but payable at the time 
or respective times when calls are made for enforcing such liability; 
and in the case of the bankruptcy or insolvency of any contributory, 
the estimated value of his liability to future calls, as well as calls 
already made, may be proved against his estate.6

The Court may, at any time after making a winding-up order, 
require any contributory for the time being settled on the list of con
tributories as trustee, receiver, banker, agent or officer of the com
pany, to pay, deliver, convey, surrender or transfer forthwith, or 
within such time as the court directs, to or into the hands of the 
liquidator, any sum or balance, books, papers, estate or effects which 
are in his hands for the time being, and to which the company is 
primâ facie entitled.7 8

This section is applicable only to the contributories and officers

1 Same case, 30 O. R., 320; 19 Can. L. T., 66.
1 Sec. 42, R. 8. C., ch. 129. 1 Sec. 43, Ibid.
4 The liquidators applied to have the executors of one, Edward Hayes, 

deceased, placed on the list of contributories, and for leave to add interest, 
It appeared that some time before Hayes died his name was placed on the 
list of contributories, but the amount he was liable to contribute was never
paid.

Held,—That under the Winding-up Act, R. S. C„ ch. 129, ss. 43 & 44, the 
Court has authority to place executors on the list of contributories.

It was ordered that the executors be placed on the list of contributories, 
but that under the circumstances no interest be allowed.

The executors applied for leave to appeal to the full Court, but leave was 
refused. In re St. John Building Society, 17 Can. L. T., 346.

8 Supra, pp. 154 et seq: 220 et seq.\ see also Chapter VI.
• Sec. 46 R. S. C., ch. 129. T Sec. 47, Ibid.

1



448 CANADIAN COMPANY LAW.

of the company, and ought not to be extended to include other 
persons.1

The Court may, at any time after making a winding-up order, 
make an order on any contributory for the time being settled on the 
list of contributories, directing payment to be made, in manner in 
the said order mentioned, of any moneys due from him or from the 
estate of the person whom he represents, to the company, exclusive 
of any moneys which he or the estate of the person whom he repre
sents is liable to contribute by virtue of any call made in pursuance 
of this Act.2

The jurisdiction given by this section will not be confined to 
cases in which the debt is not disputed by the contributory, or in 
which the facts are very plain and straightforward, and there is no 
point of law to be determined. The object of this and like sections 
is to avoid a double process, and to do complete justice in the wind
ing-up.3 And, therefore, it is only in rare instances that an action 
should be brought.4 *

A holder of fully paid-up shares, who is indebted to the com
pany, will not be put on the list of contributories in order to bring 
him within the summary jurisdiction of the section.6

1 Buckley Comp., 285. In the course of proceedings taken In Scotland 
for winding-up the plaintiff’s company, an order was made by a Scotch Court 
under sec. 100 of the Imperial Companies' Act, 1862 (sec. 47 Dominion Act), 
for delivery by the defendant, as one of the officers of the company, of certain 
books and papers said to be in his hands, and it was provided that in case of 
default the liquidator might proceed against the defendant, who lived in 
Ontario, in any Court in Ontario having authority to compel delivery, and 
upon default this action was brought for that purpose.

Held,—That there was and could be no final adjudication of rights by 
the order, for it could only be operative by enforcing it against the person 
of the defendant by attachment for disobedience, and such enforcement could 
not be of extra-territorial efficacy. There was no power in a winding-up pro
ceeding to pronounce an order equivalent to a final judgment on the merits, 
based upon service of a person out of the jurisdiction of the Scottish Courts.

And an order striking out the defence in the action on the ground that It 
was res judicata by the order of the Scottish Court was rescinded.

Semble, that the order of the Scottish Court should have been limited to 
such books and papers as were in the hands of the defendant at its date 
(British Canadian Lumber & Timber Co. v. Grant, 12 Ont. P. R., 301.)

1 R. S. C., ch. 129, sec. 48. * Buckley, Comp., 288. 4 Ibid.
fi Marlborough Club Co., L. R., 5 Eq„ 365; Scheoder’s Case, L. R„ 11 Eq., 

131, 134, 138.
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The Court may, at any time after making a winding-up order, 
and either before or after it has ascertained the sufficiency of the 
assets of the company, make calls on and order payment thereof by 
all or any of the contributories for the time being settled on the list 
of contributories, to the extent of their liability, for payment of all 
or any sums it deems necessary to satisfy the debts and liabilities of 
the company, and the costs, charges and expenses of winding-up, and 
for the adjustment of the rights of the contributories amongst them
selves; and the Court may, in making a call, take into consideration 
the probability that some of the contributories upon whom the same 
is made may partly or wholly fail to pay their respective portions of 
the same : Provided, however, that no call shall compel payment of a 
debt before the maturity thereof, and that the extent of the liability 
of any contributory shall not be increased by anything in this section 
contained.1

As to what persons are contributories, see chapter on Liabilities 
of Shareholders.2 *

“ Debts and liabilities ” means estimated debts and liabilities. 
The intention of the section is to provide a fund for payment of the 
debts when established ; and it is not, therefore, the duty of the 
Court to wait until claims have been established against the company 
before making a call.8

The Court may order any contributory, purchaser or other person 
from whom money is due to the company, to pay the same into some 
chartered bank or post-office savings bank, or other Government 
savings bank, to the account of the Court, instead of to the liquidator ; 
and such order may be enforced in the same manner as if it had 
directed payment to the liquidator.4

The Court shall adjust the rights of the contributories among 
themselves, and distribute, among the persons entitled thereto, any 
surplus remains.5 Although the interpretation clause of the Wind
ing-up Act6 describes a contributory as a “person liable to contribute 
to the assets of a company ” under the Act, yet this in no way defines 
the persons on whom the liability created by it is to attach, but it 
refers to a liability under the Act, and leaves it to be collected from

1 Sec. 40 R. S. C., ch. 120. 2 Chapter IX., mpm r. 220 rt srq.
sBuckley, Comp., 289: Contract Corporation, L. R., 2 Ch., 95; Barnard's

Banking Co., 36 L. J. (Ch.), 215.
4 Sec. 50 R. S. C., ch. 129. • Sec. 61, Ibid.
• Sec. 2 (t) R. S. C.. ch. 129.

29



450 CANADIAN COMPANY LAW.

other parts of the Act on whom the liability was intended to be 
fixed. This liability is fixed by Section 44 on every shareholder or 
member who is a debtor of the company. Until the Court has finally 
settled the list of contributories, anyone alleged to be indebted to the 
company may be placed on the list; even the holders of fully paid-up 
shares.1 It may happen that the calls made during the liquidation 
are excessive, and section 51 provides that the Court shall adjust the 
rights of the contributories among themselves, and distribute among 
the persons entitled thereto, any surplus that remains.

To make this adjustment equitably it may be necessary to make 
a call upon the partly paid-up shareholders for the purpose of adjust
ing the rights between them and the fully paid-up shareholders,2 and 
this after the debts of the company have been provided for.

If, after payment of the debts, there are surplus assets, the 
fully paid-up shareholders arc entitled, where the articles of associa
tion do not provide otherwise, to receive the difference between the 
amount paid up on their shares and that paid upon the other shares 
of the company.8

A provision in the charter or governing instrument for payment 
of a preferential dividend to one class of shareholders will not alter 
the rule of distribution of the assets in the absence of any provision 
for the distribution of capital.4

“ It is useful to introduce into the charter or memorandum and 
articles power to divide surplus assets in specie, for otherwise it is 
conceived,” says Mr. Buckley, in his work on Company Law,8 “they 
must be sold and the proceeds divided. In the case of speculative 
or unsaleable assets this may involve great loss.”

The Court may, at any time before or after it has made a wind
ing-up order, upon proof being given that there is reasonable cause for 
believing that any contributory or any past or present director, man
ager, officer or employee of the company is about to quit Canada or 
otherwise abscond, or to remove or conceal any of his goods or chattels, 
for the purpose of evading payment of calls, or for.avoiding examina
tion in respect of the affairs of the company, cause such person to be 
arrested, and his books, papers, moneys, securities for moneys, goods

1 Ang’esea Colliery Co., L. R, 2 Eq., »i9. * * Ibid.
9Scinde, Punjaub & Delhi Corp., L. R, 6 Ch., 53 N.; Buckley Companies, 

293; Ex parte Maude, L. R, 6 Ch., 51.
* Buckley Comp., 293; Ex parte Maude, L. R, 6 Ch., 51; Emden, pp. 

400, 401.
»P. 295.
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and chattels to he seized, and him and them to he safely kept until 
such time as the Court orders.1

If the business of a company is being wound-up under this Act, 
all books of the company, and of the liquidators shall, as between the 
contributories of the company, be prima facie evidence of the truth 
of all matters purporting to be therein recorded.2 But they arc no 
more than prima facie evidence.3

After a winding-up order has been made, the Court may make 
such order for the inspection, by the creditors, shareholders, members 
or contributories of the company, of its books and papers, as the Court 
thinks just, and any books and papers in the possession of the com
pany may be inspected in conformity with the order of the Court, but 
not further or otherwise.4 *

Special circumstances must generally be shewn in order to obtain 
an order for inspection of the books ; but where the debts arc large, 
and the transactions of the company have been complicated, the Court 
will make an order for inspection without any special reason being 
given for it.8 The order is to be made prima facie only for the pur
pose of the winding-up for the benefit of those interested in the 
winding-up.6

No contributory, creditor, shareholder or member shall vote at 
any meeting unless present personally or represented by some person 
acting under a written authority, tiled with the chairman or liquida
tor, to act as such representative at the meeting, or generally.7

26. Creditors’ claims—Clerks’ privilege—Purchaser of debt.—
When the business of a company is being wound-up under this Act,8 

all debts payable on a contingency, and all claims against the com
pany, present or future, certain or contingent, ascertained or sounding 
only in damages, shall be admissible to proof against the company— 
a just estimate being made, as far as possible, of the value of all isuch 
debts or claims as are subject to any contingency or sound only in 
damages, or which, for some other reason, do not bear a certain value.8

1 Sec. 52 R. 8. C., ch. 129. 1 Sec. 53 R. S. C., ch. 129.
• Barangah Oil Co., Arnot’s Case, 36 Ch. Div., 702, 712.
• Sec. 54 R. S. C.. ch. 129.
" Ex parte Buchanan, 15 W. R., 99; Imperial Land Co. of Marseilles, W. N.

1882, 173.
• Buckley, Comp., 347. T Sec. 55 R. S. C., ch. 129.

8 The Dominion Winding-up Act, R. S. C„ ch. 129.
• Sec. 56 R. S. C., ch. 129.
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Clerks and other persons in or having been in the employment 
of the company in or about its business or trade, shall be collocated 
in the dividend sheet by special privilege over other creditors, for 
any arrears of salary or wages due and unpaid to them at the time of 
the making of the winding-up order, not exceeding the arrears which 
have accrued to them during the three months next previous to the 
date of such order.*

A contributory of the company, having bought up a debt of the 
company for a less sum than is actually due thereon, may prove for 
the full amount of the debt, and not merely for what he has paid for 
it.1 2 3 But it is otherwise in the case of a person standing in a fiduciary 
relation towards the company, for to such an one the rule will apply 
which forbids a trustee to make a profit by buying up an incumbrance 
on the trust estate.'2

27. Law governing claim.—There is nothing in section 56 of the 
Winding-up Act4 * which alters or interferes with the lex loci contrac
tus in the case of a claim.6 Therefore a debt contracted by a com
pany must be governed by the law of the Province where the contract 
was made, no matter where the company is wound up. Thus, although 
under the English and Ontario law, while a landlord could enter a 
claim for future rents upon the insolvency of a company, he could not 
prove for them nor rank for dividends in respect of them until such 
future reuts had matured into a claim for payment6 except in the 
case where the lease provides for acceleration of rent. But in 
Quebec the common law is that the rent not yet exigible, by the terms 
of the lease, becomes so upon the insolvency of the tenant.7 There
fore the lessor can, upon the insolvency of a company being wound 
up in Ontario, when he makes option to void the lease, made to the

1 Sec. 56 (2), Ibid. Claims for arrears of salary, made by persons occupy
ing the positions of president and vice-president of a company, such salary 
being made payable under resolutions duly passed therefor, are valid; and 
upon the liquidation of the company are payable in priority to the claims 
of the general body of creditors. (Fane v. Langley; Lavlnder v. Langley, 
20 Can. L. T., 9.)

* Humber Ironworks Co., L. R., 8 Eq., 122.
3See Buckley, Comp., 353; Imperial Land Co. of Marseilles, Ex parte 

Larking, L. R., 4 Ch. Div., 566.
* R. S. C., ch. 129.
3 Re Harte & Ontario Express, etc., Co., 22 O. R., 510.
8 Ibid; Buckley, Comp., p. 336.
7 Civil Code, arts. 1092, 1624; Menard v. Pelletier, 7 L. N., 511.
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company in the Province of Quebec, in accordance with a provision 
thereof giving him the right of making such option in the event of 
the insolvency of the lessee, prove and be paid for his claim for the 
whole rent, taxes, etc., to the end of the term for which the lease was 
made.1

28. Set-off.—The law of set-off, as administered by the courts, 
whether of law or equity, shall apply to all claims upon the estate of 
the company, and to all proceedings for the recovery of debts due or 
accruing due to the company at the commencement of the winding- 
up, in the same manner and to the same extent as if the business of 
the company were not being wound up under this Act.2 The ques
tion of set-off by contributories has already been dealt with.3

29. Disposal of company’s assets—Filing claims.—The property 
of the company Shall be applied in satisfaction of its liabilities and 
the charges incurred in winding-up its affairs ; and unless it is other
wise provided by law or by the Act, charter or instrument of incor
poration, any property or assets remaining shall be distributed amongst 
the members or shareholders, according to their rights and interests 
in the company.4 *

The court may fix a certain day or certain days on or within 
which creditors of the company and others who have claims thereon 
may send in their claims.6

When the liquidator has given such notices of the said day as 
are ordered by the Court, the liquidator,may, at the expiration of the 
time named in the said notices, or the last of the said notices, for 
sending in such claims, distribute the assets of the company, or any 
part thereof, amongst the persons entitled thereto, having regard to 
the claims of which the liquidator then has notice ; and the liquidator 
shall not be liable to any person of whose claim.the liquidator had not 
notice at the time of distributing the said assets, or a part thereof, as 
the case may be, for the assets or any part thereof so distributed.6 
The Court may, if it see fit, discharge the liquidator and distribute 
the assets itself, or supervise such distribution.7

It has already been pointed out how the liquidator may com
promise with creditors, and may compromise rents due the company.8

1 Re Harte, etc., supra. * R. S. C., ch. 129, sec. 67.
1 Supra, Chapter on Liability of Shareholders, pp. 228 ct scq.
4 Sec. 58, R. S. C., ch. 129. ' Sec. 59. Ibid.
• Sec. 60. Ibid. 1 66 66 V., ch. 28. sec. 2. * Supra, pp. 442 et seq.
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30. As to secured claims and creditor’s security—Rank on divi
dend sheet—If a creditor holds security upon the estate of the com
pany, he must specify the nature and amount of such security in his 
claim, and must therein, on his oath, put a specified value thereon ; 
and the liquidator, under the authority of the Court, may either con
sent to the retention of the property and effects constituting such 
security or on which it attaches, by the creditor, at such specified 
value, or ho may require from such creditor an assignment and 
delivery of such security, property and effects, at such specified value, 
to be paid by him out of the estate so soon as he has realized such 
security, together with interest on such value from the date of filing 
the claim till payment, and in case of such retention the difference 
between the value at which the security is retained and the amount 
of the claim of such creditor shall be the amount for which he may 
rank as aforesaid ; and if a creditor holds a claim based upon negoti
able instruments upon which the company is only indirectly or second
arily liable, and which is not mature or exigible, such creditor shall 
be considered to hold security within the meaning of this section, and 
shall put a value on the liability of the person primarily liable thereon 
as being his security for the payment thereof ; but after the maturity 
of such liability and its non-payment, he shall be entitled to amend 
and re-value his claim.1

* Sec. 62, R. S. C., ch. 119.
A company owned its business premises in the city of Ottawa, subject 

to a mortgage to J. R. Allen, who commenced an action for foreclosure. 
Upon a winding-up order being made. Allen filed his claim, and the liquida
tors, under sec. 02 of the Winding-up Act, with the approval of the Court, 
consented to his taking the property, and also consented to judgment for 
immediate foreclosure in the action.

Subsequently the city corporation filed with the liquidators a claim for 
|641. for arrears of taxes, and $902. for arrears of water rates.

Held, as to the taxes, that the only remedy which the city corporation 
had was to apply to the Court under sec. 16 of the Act for leave to distrain. 
Upon such an application the Court would have determined whether the 
circumstances were such as to induce it to grant such leave. In re Ottawa 
Porcelain and Carbon Co., 20 Can. L. T., 179, citing In re Oak Pits Colliery 
Co., 21 Ch. D„ 322.

If the distress in this case had been levied before the beginning of the 
winding-up, then, as in In re Army and Navy Clothing Co., decided by Boyd. 
C., 11th January, 1898, the Court would, there being no right of action for 
the taxes, have preserved to the company the right of distress, on the prin
ciple that where there is not a right of action, and therefore no priority 
between the parties, the distrainor may pursue his only remedy (distress) as
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It has been decided by a British Columbia Court that a motion 
by a liquidator for a direction that a creditor deliver over to him 
certain securities cannot be allowed, and that such an application 
should be by summons, the rule being in effect a statutory one.1

Although this section is in imperative form as to requiring that 
the creditor shall specify the nature and amount of such security in 
his claim, etc., yet where a creditor tiles a claim without professional 
advice, and omits to mention any security, lie will be allowed to with
draw his claim and file an amended one if so advised ;2 and this wher
ever the omission has arisen by inadvertence.8

The object of the section is simply to deny to a creditor the 
unreasonable privilege of claiming for one hundred cents in the 
dollar upon an insolvent estate and at the same time holding on to a 
security which, in order to realize his one hundred cents, or whatever 
the estate will pay, ought to be brought into hotch-pot and realized 
accordingly. Hence the Act says you must “ elect ; ” cither turn 
your security into the estate at such value as you put upon it, or 
relinquish your claim upon the remainder of the assets: you cannot 
have both.4 The principle on which the liabilities and rights of

If no liquidation existed; but where a right of action exists, even though 
there is also a right to distrain, then the creditor is within the Act, and 
must prove as an ordinary creditor.

The provisions of the final clause of s-s. 1 of s. 135 of the Assessment 
Act with regard to goods in the hands of a liquidator apply only to proceed
ings under the Joint Stock Companies* Winding-up Act.

By 35 V., eh. 80, s. 11, power is given to fix rates which an owner shall 
pay, and such rates, if unpaid, are to be a lien or charge upon the real estate, 
but by s. 13a personal liability to pay the rates is created against the owner. 
The city corporation, by by-law passed in 1890, fixed the insolvent com
pany's water rates, and had assessed it by name from year to year since.

Held, that a liability to pay was thereby imposed, and this liability is a 
sufficient foundation for a valid claim by the corporation to rank on the 
estate in the hands of the liquidator for the amount of the water rates. The 
corporation aie not bound to prove as secured creditors, notwithstanding 
their lien upon the property arising under sec. 11, because the lien is upon 
property in which the insolvent company is not interested, having already 
surrendered it to a prior mortgagee, and the liquidator could not give it up 
to the claimant as required by sec. 62 of the Winding-up Act. Ibid, citing 
Ex parte West Riding,etc., Co., 19 Ch. D., 105, 112.

1 Re Nelson Saw Mill Co., 6 B. C. L. R., 156, citing Reg. v. City of London 
Court (1892), 1 Q. B„ at p. 290.

1 Re Lake Winnipeg Transportation Co.; Bergman’s Claim, 8 Man., 463.
1 Re Henry Lister & Co. (1892), 2 Ch., 417, 422.
* In re Thunder Hill Mining Co., 5 B. C. L. R., per Davie, C.J., at p. 26.
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secured creditors in a winding-up are to be determined is not one of 
“ forfeiture,” especially in respect of causes which they cannot con
trol, hut one of “election and this is clearly shewn hy the English 
decisions.1 2 In Moor v. Anglo-Italian Bank3 the late Master of the 
Bolls said : “ You must carefully distinguish between the notion of 
forfeiture and the decisions on the doctrine of election in bankruptcy, 
which relate to a totally different subject.”4 * * Then again lie 
says, “ It is a new doctrine of forfeiture to be brought into bank
rupt law, if the petitioning creditor is to lose his security without get
ting anything out of the bankrupt’s estate ; it is no longer election, it 
is forfeiture, and forfeiture must be discovered in some Act of Par
liament or section of an Act of Parliament, and there is no such 
section to be found.”8

The section® says that a creditor holding a claim based on nego
tiable instruments shall be considered to hold security within the 
meaning of the section. Such a holder must be a person who can 
maintain an action in his own name on a bill or note.7

If the security consists of a mortgage upon ships or shipping, or 
upon real property, or of a registered judgment or an execution bind
ing real property and excepted from the operation of section sixty-six 
of this Act,8 the property mortgaged or bound shall be assigned

1 In re Thunder Hill Mining Co.. 5 B. C. L. R., 21, 29.
A mortgage had been made by a company to a trustee for B. and certain 

other of its creditors jointly, as security for their claims against it.
Upon a winding-up, B., when called upon to value his security under sec. 

62 of the Winding-up Act, swore that it was only of nominal value, and 
offered to assign his interest in the mortgage to the liquidator for nothing. 
The liquidator desired to have the whole security valued, so that he could 
take it over and rank all the creditors represented by it on the estate accord
ingly, and upon their being unable to agree as to the value, Mr. Justice 
Drake struck creditors off the list and relegated them to their security.

Upon appeal to the Full Court :
Held, per Davie, C.J., and McCreight, J. (Walkem, J., concurring), over

ruling Drake, J. : That the principle of the Act is that of election and not 
forfeiture. That the appellant had the right to value his own interest in the 
security and to maintain his claim upon the estate except as reduced by that 
valuation; that the right of the liquidator was limited to requiring an assign
ment of B.’s interest in the security, or permitting its retention at the value 
placed upon it; and that the Court had no right to forfeit the claim of B. 
upon the estate and relegate him to a security he considered valueless. (Ibid.)

*Ibid, at p. 29. • 10 Ch. Div., 681. 4 Ibid, at p. 689.
• Ibid, at p. 690. • R. 8. C., ch. 129, sec. 62.
T In re Thunder Hill, etc., Co., 6 B. C. L. R., 21, 31. ' R. S. C., ch. 129.
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and delivered to the creditor, subject to all previous mortgages, judg
ments, executions, hyopthecs and liens thereon, holding rank and 
priority before his claim, and upon his assuming and binding himself 
to pay all such previous mortgages, judgments, executions, hypothecs 
and liens, and upon his securing «the estate of the company to the 
satisfaction of the liquidator against any claim by reason of such 
previous mortgages, judgments, executions, hypothecs and liens ; and 
if there are mortgages, judgments, executions, hypothecs or liens 
thereon, subsequent to those of such creditor, he shall only obtain 
the property by consent of the subsequently secured creditors, or 
upon their filing their claims specifying their security thereon as of 
no value, or upon his paying them the value by them placed thereon, 
or upon his securing the estate of the company to the satisfaction of 
the liquidator or against any claim by reason of such subsequent mort
gages, judgments, executions, hypothecs and liens.1

This section must be read with reference to, and as the comple
ment of, section 62, which relates to the valuing of securities, so that 
under section 63 it is not only mortgages, registered judgments, or 
executions excepted from the operation of section 66, which are pre
served and entitled to priority,2 * but liens as well.

Upon a secured claim being filed, with a valuation of the secu
rity, the liquidator shall procure the authority of the Court to consent 
to the retention of the security by the creditor or shall require from 
him an assignment and delivery thereof.8

In the preparation of the dividend sheet, due regard shall be 
had to the rank and privilege of every creditor, but no dividend shall 
be allotted or paid to any creditor holding security upon the estate 
of the company for his claim until the amount for which he may rank 
as a creditor upon the estate, as to dividends therefrom, is established, 
as provided by the Winding-up Act.4 * * *

1 Sec. 63, R. S. C., ch. 129.
* Re Empire Brewing & Malting Co., 8 Man., 424, 425.
• Sec. 64, R. S. C., ch. 129.
«Sec. 65, Ibid] The petitioner was a creditor of the company for profes

sional services rendered as their solicitor, and in his petition he asked that
his claim might be declared to be a first charge on the assets of the company, 
and that it might be declared to be a solicitor’s lien upon all the books and 
papers of the company in the hands of the liquidator, and that the liquidator
might be ordered to hold the books and papers as subject to his lien. At 
the time the winding-up order was made, the petitioner had in his possession
in his own office what he described as the books and papers of the company,
but he specially mentioned the letters patent incorporating the company, the
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31. Liens on company’s property.—No lien or privilege upon 
either the real or personal property of the company shall be created 
for the amount of any judgment, debt, or of the interest thereon by 
the issue or delivery to the Sheriff of any writ of execution, or by 
levying upon or seizing under such writ the effects or estate of the 
company ; nor shall any lien, claim or privilege be created upon the 
real or personal property of the company, or upon any debts due or 
accruing or becoming due to the company, by the tiling or registering 
of any memorial or minute of judgment, or by the issue or making 
of any attachment or garnishee order or other process or proceeding, 
if, before the payment over to the plaintiff of the moneys actually 
levied, paid or received under such writ, memorial, minute, attach
ment, garnishee order or other process or proceeding, the winding-up 
of the business of the company has commenced;1 but this section 
shall not affect any lien or privilege for costs, which the plaintiff 
possesses under the law of the Province in which such writ, attach
ment, garnishee order, or other process of proceeding was issued.2

This section does not interfere with the filing of a mechanics’ 
lien which was registered before notice of the winding-up petition. 
Such a lien is not created by the proceedings taken under the order 
giving leave to file the bill in equity, but arises by virtue of doing 
the work, and lg the registration of the statement of claim under the 
Mechanics’ Lien Acts.3

32. Creditors proving claims.—The liquidator may give notice 
in writing to creditors who have sent in their claims to him, or of

subscription and stock books, the by-laws, resolutions, minutes, proceedings 
of the company, and the day-book and ledger. After the winding-up order 
had been made, all these books and papers were taken from his office without 
his knowledge or consnt by the manager of the company, who gave them to 
the liquidator, who then had them.

Held, that the petitioner was entitled to a solicitor's lien on the letters 
patent and the ledger and day-book in the hands of the liquidator, for the 
amount of his bill of costs; no lien that he could have on the books and 
papers of the company would in itself entitle him to priority over the other 
creditors of the company in the payment of his account; it was clear if he 
was entitled to a lien on these books and papers when they were in his 
possession, he had not lost his lien by their having been taken away from 
him without his knowledge or consent, (Re Western Grain •& Produce Co., 
14 Can. L. T., 145.)

As to when the winding-up is deemed to commence, see sec. 7, R.S.C., 
ch. 129; Bupra, p. 428.

•See. 66, R. 8. C., ch. 129.
8 Rr Empire Brewing & Malting Co., 8 Man. 424.
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whose claims he has notice, and whose claims he considers should not 
be allowed without proof, requiring such creditors to attend before 
the Court on a day to be named in such notice, and prove their claims 
to the satisfaction of the Court ; and the Court may allow or dis
allow the said claims ; and in case any creditor does not attend in 
pursuance of such notice his claim shall be disallowed, unless the 
Court sees fit to grant time for the proof thereof.1

33. Objections to claims.—Any liquidator,2 creditor or contribu
tory or shareholder or member may object to any claim filed with the 
liquidator, or to any dividend declared ;

(2) If a claim or a dividend is objected to, the objections shall 
be filed in writing with the liquidator, together with evidence of the 
previous service of a copy thereof on the claimant ;

(3) The claimant shall have six days to answer the objections, 
or such further time as the Court allows, and the contestant shall 
have three days to reply, or such further time as the Court allows ;

(4) Upon the completion of the issues upon the objections, the 
liquidator must transmit to the Court all necessary papers relating to 
the contestation, and the Court shall then, on the application of either 
party, fix a day for taking evidence upon the contestation and hear
ing and determining the same ;

(5) The Court may make such order as seems proper in respect 
to the payment of the costs of the contestation by either party, or out 
of the estate of the company ;

(6) If, after a claim or dividend has been duly objected to, the 
claimant, does not answer the objection, the Court may, on the appli
cation of the contestant, make an order barring the claim or correct
ing the dividend, or may make such other order in reference thereto 
as appears right ;

(7) The Court may order the person objecting to a claim or 
dividend to give security for the costs of the contestation within a 
limited time, and may, in default, dismiss the contestation or stay 
proceedings thereon, upon such terms as the Court thinks just.3

34. Fraudulent preferences and contracts.—All gratuitous con
tracts, or conveyances or contracts without consideration, or with a

•Sec. 14 Winding-up Amendment Act, 52 Vic., ch. 32, as amended by 
55-56 V., ch. 28, sec. 1.

* Sec. 15, Ibid, amending sec. 67, R. S. C., ch. 129.
•Sec. 67, R. 8. C., ch. 129.
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merely nominal consideration, respecting either real or personal pro
perty, made by a company in respect to which a winding-up order 
under this Act is afterwards made, with or to any person whatsoever 
(whether such person is its creditor or not), within three months next 
preceding the commencement of the winding-up or at any time after
wards,—and all contracts by which creditors arc injured, obstructed 
or delayed, made by a company unable to meet its engagements and 
in respect to which a windig-up order under this Act is afterwards 
made, with a person knowing such inability or having probable cause 
for believing such inability to exist, or after such inability is public 
and notorious (whether such person is its creditor or not) shall be pre
sumed to be made with intent to defraud its creditors.1

Contracts or conveyances for consideration, which have the 
effect of injuring or obstructing creditors made by a company unable 
to meet its engagements with a person ignorant of such inability 
(whether a creditor or not), before such inability has become public 
and notorious, but within thirty days next before the commencement 
of winding-up, is voidable and may be set aside by the Court upon 
such terms as to the protection of such person from actual loss or 
liability, by reason of such contract, as the Court orders.2

Sec. 70 provides that anything done by the company with a view

1 Sec. 68. R. 8. C.. ch. 129.
2 Sec. 69, Ibid. A mortgage of land made by an Incorporated company 

in favor of a creditor within thirty days prior to the beginning of winding-up 
proceedings was attacked by the liquidator as being void under some of the 
provisions of secs. 68 to 71, inclusive, of the Winding-up Act.

Held, notwithstanding the fact that the mortgage was given upon 
demand of the mortgagee, that the transaction must be avoided under sec. 69, 
the mortgage being a conveyance for consideration, respecting real property, 
by which creditors were injured or obstructed, made by a company unable 
to meet its engagements, and it was not material under this section whether 
the mortgagee was or was not ignorant of such liability; but the trans
actions, being within the thirty days, was voidable, and should, there
fore, be set aside, that being the effect of the words “may be set aside.”

Held, also, that the words of sec. 69, “ Upon such terms as to the protec
tion of such person from actual loss or liability by reason of such contract, 
as the Court orders." were not applicable to the giving of a mortgage as 
security for a past debt.

Held, also, that none of the other sections relied on applied so as to 
avoid the mortgage; and, following Lawson v. McGeoch, 22 O. R., 474, 20 
A. R., 464, and distinguishing Webster v. Crickmore, 26 A. R., 97, that the 
presumption referred to in sec. 71 (that the property was pledged, etc., in 
contemplation of insolvency if so done within thirty days before commencing 
to wind up) is rebuttable. Kirby v. Rathbun Co., 20 Can. L. T., 333.



DISSOLUTION AND WINDING-UP OK COMPANIES. 461

to fraudulently impede, obstruct or delay its creditors in their reme
dies against it, or to defraud its creditors, is null and void where such 
effect is produced, and where the thing is done and intended with the 
knowledge of the person dealt with, whether such person is its creditor 
or not.

Securities given for payment by a company in contemplation 
of insolvency—that is to say, within thirty days before the commence
ment of the winding-up under the Act, or at any time thereafter— 
may be recovered back by the liquidator.1

Also, payments made by the company within thirty days before 
the winding-up, when it is unable to meet its engagements in full, 
to a person knowing such inability^ or having probable cause for 
believing it to exist, will be void, and the amount paid may be recov
ered back by the liquidator. If, however, the payee has given up 
same valuable security in consideration of such payment, such secu
rity or the value thereof will be restored to him upon the return of 
such payment.2

Debts due or owing by a company which are transferred within 
the time and under the circumstances mentioned in the next preced
ing section,3 or at any time afterwards, to a contributory or person 
indebted or in any way liable to the company, who knows or has 
probable cause for believing the company to be unable to meet its 
engagements, or in contemplation of its insolvency under the Act, 
for the purpose of enabling such contributory or person indebted or in 
any way liable to the company to set up, by way of compensation or 
set-off, the debt so transferred, cannot be set up by way of compensa
tion or set-off against the claim upon such contributory or person 
indebted or in any way liable to the company.4

35. Appeals.—Any person dissatisfied with an order or decision 
of the court or a single judge in any proceeding under this Act may, 
by leave of a judge of the Court, appeal therefrom, if the question 
to be raised on the appeal involves future rights, or if the order or 
decision is likely to affect other cases of a similar nature in the wind- 
ing-up proceedings, or if the amount involved in the appeal exceeds 
five hundred dollars :

2. Such appeal shall lie,—
In Ontario, to the Court of Appeal for Ontario ;

1 Sec. 71, R. S. C., ch. 129. * Sec. 72, Ibid. • Sec. 72. Ibid.
«See 73, Ibid, as amended by the Winding-up Amendment Act, 1889, 52

V., ch. 32, eec. 16.
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In Quebec, to the Court of Queen’s Bench ;
In any of the other Provinces, and in the North-West Terri

tories, to the full court :
3. In Keewatin.—In the District of Keewatin any person dis

satisfied with an order or decision of the court or a singue judge, in any 
proceeding under this Act may, by leave of a judge of the Supreme 
Court of Canada, appeal therefrom to the Supreme Court of Canada :

4. Practice.—Security on appeal; and time for, limited.—All 
appeals shall be regulated, as far as possible, according to the practice 
in other cases of the Court appealed to : but no such appeal shall be 
entertained unless the appellant has, within fourteen days from the 
rendering of the order or decision, or within such further time as the 
Court appealed from allows, taken proceedings therein to perfect his 
appeal, nor unless, within the said time, he has made a.deposit or 
given sufficient security, according to the practice of the Court that 
he will duly prosecute the said appeal and pay such damages and 
costs as may be awarded to the respondent.1

If the party appellant does not proceed with his appeal, accord
ing to the law or rules of practice, as the case may be, the Court 
appealed to, on the application of the respondent, may dismiss the 
appeal, with or without costs.2 *

An appeal shall lie to the Supreme Court of Canada, by leave 
of a judge of the said Supreme Court, from the judgment of the 
Court of Appeal for Ontario, the Court of Queen’s Bench in Quebec, 
or the full Court in any of the other Provinces or in the North-West 
Territories, as the case may be, if the amount involved in the appeal 
exceeds two thousand dollars.8

36. Procedure.—The proceedings under a winding-up order 
must be carried on as nearly as may be in the same manner as an 
ordinary suit or proceeding within the jurisdiction of the Court.4

Where, in the winding-up, the realization and distribution of 
the assets has proceeded so far that in the opinion of the Court it 
becomes expedient that the liquidator should be discharged, and the 
balance remaining in his hands of the moneys and assets of the com
pany can be better realized and distributed by the Court, the latter 
can make an order discharging the liquidator and for payment, deliv
ery and transfer into Court, or to the officer or person appointed by it,

1 Sec. 74, R. S. C., ch. 129. * Sec. 76, Ibid. * Sec. 76, Ibid.
«Sec. 21, Winding-up Amendement Act, 1889, 62 V., ch. 32. And see

Shoolbred v. Clarke, 17 Can. S. C. R., 265.
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of such moneys and assets. The Court may also make further orders 
respecting the disposal of the books, etc., of the company.1

The Court has the same power and jurisdiction to cause or allow 
the service of process or proceedings to be made on persons out of the 
jurisdiction of the court as in ordinary suits within the jurisdiction 
of the Court.2 *

The powers conferred by this Act upon the Court may, subject 
to the appeal in this Act provided for, be exercised by a single judge 
thereof ; and such powers may be exercised in chambers, either during 
term or in vacation :

2. After a winding-up order is made, the Court may, from time 
to time, by order of reference, refer and delegate, according to the 
practice and procedure of such Court, to any officer of the Court, any 
of the powers conferred upon the Court by this Act, or any Act 
amending the same, as to such Court may seem meet, subject to an 
appeal, according to the practice of the Court in like cases.8

Every order of the Court or judge for the payment of money or 
costs, charges or expenses made under this Act, shall be deemed a 
judgment of the Court, and may be enforced against the person or 
goods and chattels, lands and tenements of the person ordered to 
pay, in the manner in which judgments or decrees of any Superior 
Court obtained in any suit may bind lands or be enforced in the 
Province where the Court making the same is situate. The practice 
from time to time in force in the Superior Courts or in any Superior 
Court in the Province where any such order is made, with respect to 
the discovery of assets of judgment debtors, shall be applicable to 
and may be availed of in like manner for the discovery of the assets 
of any person who by such order is ordered to pay any money or 
costs, charges or expenses.4 * * *

i Sec. 2, 55-56 Viet, ch. 28, An Act to further amend the Winding-up Act.
•Sec. 19, Winding-up Amendment Act, 62 Viet., ch. 32.
• Sec. 77, R.S.C., ch. 129, as amended by Winding-up Amendment Act,

1889, 52 Viet., ch. 32, sec. 20. An appeal lies to the Court from the ruling of
the Master in Ordinary as to the distribution of the moneys repaid into Court 
by trustees of an estate, being the balance in the hands of the liquidators of an
insolvent bank after passing their final accounts, which had been erroneously 
paid out to the trustees. (In re Central Bank of Canada, Hogaboom’s case, 
19 Can. L. T., 67.)

The judgments of the Court of Appeal and the Supreme Court are con
clusive on the point that the money is the property of the Receiver-General 
for Canada under R. S. C., ch. 129, sec. 41, subject to the liability of paying 
It over to the persons entitled thereto. (Ibid.)

* Sec. 78, R. S. C., ch. 129, as substituted by 58-59 V., ch. 18.
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This section has been given a rather strict construction in the 
Provinces.1

Debts due to any person against whom such order for the pay
ment of money, costs or expenses has been obtained, may be attached 
and garnished in the same manner as debts due to a judgment debtor 
may be attached and garnished by a judgment creditor in any Pro
vince where the attachment and garnishment of debts is allowed by 
law.2

In any action, suit, proceeding or contestation under this Act, 
the Court may order the issue of a writ of subpoena ad testificandum 
or of subpoena duces tecum, commanding the attendance, as a wit
ness, of any person who is within Canada.8

The Court may, after it has made a winding-up order, cummon 
before it or before any person named by it, any officer of the com
pany or person known or suspected to have in his possession any of 
the estate or effects of the company, or supposed to be indebted to 
the company, or any person whom the Court deems capable of giving 
information concerning the trade, dealings, estate or effects of the 
company; and the Court may require any such officer or person to 
produce any book, paper, deed writing or other document in his 
custody or power relating to the company.4

The Court or the person so named may examine, upon oath, 
either by word of mouth or upon written interrogatories, any person 
appearing or brought up in manner aforesaid, concerning the affairs, 
dealings, estate or effects of the company, and may reduce to writing 
the answers of any such person, and require him to subscribe the 
same ; and if such person, without lawful excuse, refuses to answer 
the questions put to him, he shall be liable to be punished as for 
contempt of Court.5

When, in the course of the winding-up of the business of a com
pany under this Act, it appears that any past or present director, man
ager, liquidator, receiver, employee or officer of such company has 
misapplied or retained in his owm hands, or become liable or account
able for any moneys of the company, or been guilty of any mis
feasance or breach of trust in relation to the company, the Court may, 
on the application of any liquidator, or of any creditor or contributory 
of the company, nothwithstanding that the offence is one for which 
the offender is criminally liable, examine into the conduct of such

* Sec. 9 Man., 62 64; 30 N. B., 261. * * Sec. 79, R. S. C., ch. 129.
• Sec. 80, Ibid. 4 Sec. 81, Ibid. 4 Sec. 82, Ibid.
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director, manager, liquidator, receiver, officer or employee, and com
pel him to repay any moneys so misapplied or retained, or for which 
he has become liable or accountable, together with interest, at such 
rate as the Court thinks just, or to contribute such sums of money to 
the assets of the company, by way of compensation in respect of such 
misapplication, retention, misfeasance or breach of trust, as the Court 
thinks fit.1

The Courts of the various Provinces, and the Judges of the said 
Courts respectively, shall be auxiliary to one another for the purposes 
of this Act; and the winding-up of the business of the company or 
any matter or proceeding relating thereto may be transferred from 
one Court to another with the concurrence, or by the order or orders» 
of the two Courts, or by an order of the Supreme Court of Canada.* *

When any order made by one Court is required to be enforced 
by another Court, an office copy of the order so made, certified by the 
Clerk or other proper officer of the Court which made the same, and 
under the seal of such Court, shall be produced to the proper officer 
of the Court required to enforce the same, and the production of 
such copy shall be sufficient evidence of such order having been 
made ; and thereupon such last-mentioned Court shall take such steps 
in the matter as are requisite for enforcing such order, in the same 
manner as if it was the order of the Court enforcing the same.3

The rules of procedure, for the time being, as to amendments of 
pleadings and proceedings in the Court, shall apply, as far as practic
able to all pleadings and proceedings under this Act ; and any Court 
before which such proceedings are being carried on shall have full 
power and authority to apply the appropriate rules as to amendments 
of the proceedings.4

No pleading or proceeding shall be void by reason of any irre
gularity or default which may be amended or disregarded under the 
rules and practice of the Court.5

Every affidavit, affirmation or declaration required to be sworn 
or made under the provisions or for the purposes of this Act, or to be 
used in the Court in any proceeding under this Act, may be sworn or 
made in Canada before a liquidator, judge, notary public, commis
sioner for taking affidavits or justice of the peace ; and out of Canada, 
before any judge of a Court of record, any commissioner for taking 
affidavits to be used in any Court in Canada, any notary public, the

• R. 8. C., ch. 129, sec. 83. * Ibid, sec. 84. • Ibid, sec. 86.
* Ibid, sec. 86. ’ Ibid, sec. 87.

30
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chief municipal officer of any town or city, ami British consul or vice- 
consul, or any person authorized by or under any statute of Canada, 
or of any Province, to take affidavits.1

All courts, judges, justices, commissioners and persons acting 
judicially shall take judicial notice of the seal, or stamp or signature, 
as the case may be, of any such court, judge, notary public, com
missioner, justice, chief municipal officer, consul, vice-consul, liqui
dator or other person attached, appended or subscribed to any such 
affidavit, affirmation or declaration, or to any other document to be 
used for the purpose of this Act.2

Any powers by this Act conferred on the Court are in addition 
to and not in restriction of any other powers subsisting either at law 
or in equity, of instituting proceedings against any contributory, or 
the estate of any contributory, or against any debtor of the company, 
for the recovery of any call or other sums due from such contributory 
or debtor, or his estate ; and such proceedings may be instituted 
accordingly.3

All costs, charges aqd expenses properly incurred in the wind
ing-up of a company, including the remuneration of the liquidator, 
shall be payable out of the assets of the company, in priority to all 
other claims.4

In Ontario the judges of the High Court of Justice; in Quebec, 
the judges of the Court of Queen’s Bench ; and in the other Pro
vinces, the judges of the Court, or a majority of the judges in each 
case, of whom the chief justice shall be one, from time to time may 
make and frame and settle the forms, rules and regulations to be fol
lowed and observed in proceedings under this Act, and may make 
rules as to the costs, fees and charges which shall or may be had, 
taken or paid in all such cases by or to attorneys, solicitors or counsel, 
and by or to officers of Courts, whether for the officers or for the 
Crown, and by or to sheriffs, or other persons, or for any service per
formed or work done under this Act.6

Until such forms, rules and regulations are made, the various 
forms and procedures, including the tariff of costs, fees and charges 
in cases under this Act, unless otherwise specially provided, shall, 
as nearly as may be, be the same as those of the Court in other cases.0

37. Unclaimed dividends.—All dividends deposited in a bank 
and remaining unclaimed at the time of the final winding-up of the 
business, of the company, shall be left for three years in the bank

1 R. S. C., ch. 129, sec. 88. * Ibid, sec. 89. * Ibid, sec. 90.
4 Ibid, sec. 91. * Ibid, sec. 92. 4 Ibid, sec. Oil.
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where they are deposited, subject to the claim of the person entitled 
thereto,—and if still unclaimed, shall then be paid over by such 
bank, with interest accrued thereon, to the Minister of Finance and 
Receiver General,—and if afterwards duly claimed, shall be paid 
over to the persons entitled thereto.1

38. Offences and prosecutions.—Every person who, with intent 
to defraud, or deceive any person, destroys, mutilates, alters or falsi
ties any book, paper, writing or security, or makes or is privy to the 
making of any false or fraudulent entry in any register, book of 
account or other document belonging to the company, the business of 
which is being wound up under this Act, is guilty of a misdemeanor 
and liable to imprisonment in the penitentiary for any term not less 
than two years, or to imprisonment in any goal or place of confine
ment, for any term less than two years, with or without hard labor.2 *

When a winding-up order is made, if it appears in the course of 
such winding-up that any past or present director, manager, officer 
or member of the company is guilty of any offence in relation to the 
company for which he is criminally liable, the Court may, on the 
application of any person interested in such winding-up, or of its own 
motion, direct the liquidator to institute and conduct a prosecution 
or prosecutions for such offence, and may order the costs and expenses 
to be paid out of the assets of the company.8

39. Application of the remaining provisions of the Winding-up 
Act.—The remaining sections of the Winding-up Act from sec. 98 to 
sec. 104, both inclusive, apply to banks only, not including savings 
banks;4 * and from this last section to and including section 114 to 
life insurance companies only ;6 * and the remaining provisions of the 
Act to insurance companies other than life.6

1 Ibid, sec. 94: See also In re Central Bank of Canada, Hogaboom’s case.
19 Can. L. T., 66; 28 Can. S. C. R, 192, where it was held that money paid
into court by trustees to an estate, pursuant to the order of the court, being 
the balance in the hands of the liquidators of an insolvent bank after passing
their final accounts, which had been erroneously paid out to the trustees, was
the property of the Receiver-General for Canada, subject to the liability of
paying it over to the persons entitled thereto. It was also held that the 
Receiver-General was entitled to intervene although the three years from the 
date of the deposit had not expired; and also that even if he was not entitled 
to intervene, the provincial courts had jurisdiction to compel repayment into 
court of the moneys improperly paid out. (28 Can. S. C. R., 192.)

1 Ibid, sec. 95. • Ibid, sec. 96.
* Ibid, sec. 97. • Ibid, sec. 105. • Ibid, sec. 115.





APPENDIX
A.

FORMS RELATING TO DOMINION LETTERS 

PATENT.

(By kind permission of W. K. Hoihunh, M.A., Barrieter-at-Law, 
of the Department of Justice, Ottawa. )

Notice of Application for Letters Patent

(To be inserted in six successive numbers of the MCanada Gazette.")

Notick is hereby given that within one month after the last 
publication of this notice in the Canada Gazette, application will be 
made to His Excellency the Govemor-General-in-Council for a char
ter of incorporation by letters patent, under the provisions of “ The 
Companies’ Act.” Revised Statutes of Canada, chapter 119, incor
porating the applicants, and such other persons as may become share
holders in the proposed company, a body corporate and politic, under 
the name and for the purposes hereinafter mentioned.

1. The proposed corporate name of the company is “ The
Company,” (Limited).

(As to the name see Sec. 4 (a), Cap. 110, li.S.C.)
2. The purposes, within the purview of the Act, for which incor

poration is sought, are

(It should be stated that the company intends to do business “threugh- 
out the Dominion of Canada")

3. The chief place of business of the said company is to be the
of in the Province of

4. The intended amount of the capital stock is
dollars.

5. The number of shares is to be and the amount of
each share is to be of the value of dollars.
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6. The names in full, and the address and calling of each of the 
applicants are as follows :

(The applicants must not be less than five.) 
of whom the said

(The majority of the provisional directors shall be residents of 
Canada.)

are to be the first or provisional directors of the said company.
Dated at the day of A.D., 19 .

Solicitors for Applicants.

Petition for Incorporation.

To His Excellency, the Governor-General-in-Council :
The petition of
(State names in full, address and calling of applicants.) 

Humbly Represents :

1. That your petitioners are desirous of obtaining a charter of
incorporation by letters patent under the provisions of “ The Com
panies’ Act,” Revised Statutes of Canada, Chapter 119, incorporat
ing your petitioners and such others as may become shareholders in 
the company, thereby created, a body corporate and politic, under the 
name of “ The Company,” (Limited), which is not the
name of any other known company, incorporated or unincorporated, 
nor liable to be confounded therewith, nor otherwise on public 
grounds objectionable.

2. That your petitioners have given one month’s previous notice 
of their intention to apply for the said letters patent, by inserting 
the same in the issues of the Canada Gazette, of the following dates,

, viz. :
3. That the purposes or objects of the said company, within the 

purview of the Act, for which incorporation is desired, are
4. That the operations of the said company are to be carried on

at , and elsewhere throughout the Dominion of Canada.
5. That the chief place of business of the said company, is to

be at the of in the Province of in
the Dominion of Canada aforesaid.

6. That the amount of the capital stock of the said company is
to be dollars.
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7. That the said stock is to be divided into shares,
of the value of dollars each.

8. That the said are to be the first or provisional
directors of the said company.

9. That your petitioners have taken the amount of stock, and 
paid in thereon the several amounts, set opposite to their respective 
names, as follows :

Petitioners’ No. of Shares Amount of Stock Amount paid in on How 
Names in full. taken. subscribed for. Stock subscribed. paid.

Total.

10. The aggregate of stock so taken amounts to dollars,
being one-half of the total amount of the stock of the
company, and the aggregate paid in on the stock so taken amounts 
to dollars, being per cent, thereof, such
aggregate has been paid in to the credit of the Receiver General of 
Canada, and is now standing at such credit in the Bank
in the of as appears by the certificate of

, manager of the said bank at aforesaid,
which is hereto annexed.

Your petitioners therefore pray,
That your Excellency will be pleased to 

grant a charter of incorporation by letters 
patent under the Great Seal to your peti
tioners and such others as may become share
holders in the company, thereby created a 
body corporate and politic, for the purposes 
and objects aforesaid, under the name of 
“ The Company,” (Limited).

And your petitioners, as in duty bound, will ever pray.

Dated at the of in the
of , this day of , A.D., 19
Signed and Executed

in the Presence of:

(To be signed by the applicants personally.)
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Declaration as to the Identity of Petitioners for Incorporation.

{To be annexed to Petition.)
Canada : ) In the Matter of the Application of

Province of j and others for Letters Patent of Incor
poration as “ The 
Company,” (Limited).

To Wit:
1. of the of do solemnly declare,

!• That I was personally present and did see 
sign their respective names to the petition (hereunto annexed) pray
ing for letters patent of incorporation as “ The Company,”
(Limited).

2. That I know the said
3. That the signatures are in the proper handwriting

of the said parties respectively.
And I make this solemn declaration conscientiously believing 

it to be true, and knowing that it is of the same force and effect as if 
made under oath, and by virtue of The Canada Evidence Act, 1893. 
Declared before me at in

the this day
of A.D., 19

Declaration as to the Truth of the Statements of the Petition for Incorpora
tion, and as to the Proposed Corporate Name Being Unobjectionable

{To be annexed to Petition.)
Canada : 1 In the Matter of the Application of

Province of } and others for Letters Patent of Incor
poration as “ The 
Company,” (Limited).

To Wit:
I, of the of in the , do solemnly

declare,—
1. That the several allegations and statements made and con

tained in the petition for incorporation of “ The Company,”
(Limited), hereunto annexed, are, to the best of my knowledge and 
belief, true and correct.

2. The proposed corporate name “ The Company,”
(Limited), is not, as I verily believe, the name of any other known 
company, incorporated or unincorporated, or liable to be confounded 
therewith, or otherwise on public grounds objectionable.
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And I make this solemn declaration conscientiously believing 
it to be true, and knowing that it is of the same force and effect as 
if made under oath, and by virtue of The Canada Evidence Act, 
1893.
Declared before me at the city 

of in the Province
of this day of

A.D., 19 .

Declaration of Insertion in Canada Gazette of Notice of Intention to Apply 
for Letters Patent.

(To be annexed to Petition.)

Canada : ) In the Matter of the Application of
Province of j and others for Letters Patent of Incor

poration as “ The 
Company,” (Limited).

To Wit:
I, of the of in the do solemnly

declare,—
1. That I have searched the tiles of the Canada Gazette and 

find that notice of the intention of the petitioners therein mentioned 
to make application for Letters Patent of Incorporation, as “ The 

Company,” (Limited), a copy of which is hereto an
nexed, marked “ A,” was duly inserted in the issues of the Canada 
Gazette of the dates following, that is to say 19

And I make this solemn declaration conscientiously believing 
it to be true, and knowing that it is of the same force and effect as 
if made under oath, and by virtue of The Canada Evidence Act, 
1893.
Declared before me at the city 

of in the Province
of this day of

A.D., 19 .

Certificate of Bank Deposit.

{To be annexed to Petition.)

In the Matter of Applications of
and others for Letters Patent of Incor
poration as “ The 
Company,” (Limited).
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I, (name and position) of the (name of Bank) at the 
of in the Province of do hereby certify,—

That there is deposited in this Bank to the credit of the Receiver 
General of Canada, the sum of dollars, and said sum is now
remaining at such credit.

Dated at aforesaid this day of A.D., 19 .

Witness :

Declaration Verifying Signature to Deposit Certificate.

(To be annexed to Petition.)
Canada : 

Province of

To Wit:

In the Matter of the Application of
and others for Letters Patent of Incor
poration as “ The 
Company,” (Limited).

I, of the in the Province of , do
solemnly declare :

1. That I was personally present and did see the annexed certi
ficate of deposit duly signed by who is the manager (agent
or cashier) of the (name of Bank) at the
of aforesaid.

2. That I know the said
3. That I am the subscribing witness to the said document.
And I make this solemn declaration conscientiously believing

it to be true, and knowing that it is of the same force and effect as 
if made under oath, and by virtue of The Canada Evidence Act, 
1893.
Declared before me at the City 

of in the Province
of this day of

A.D., 19 .

Petition for Supplementary Letters Patent Increasing Capital Stock.

To His Excellency, the Governor-General-in-Council :
The petition of the directors of “ The Company,”

(Limited), humbly showeth :
1. That your petitioners are the directors of the said “ The 

Company,” (Limited).
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2. That the said “ The Company,” (Limited), were
duly incorporated by letters patent bearing date the day of

A.D., 19 under the provisions of
3. That the capital stock of the said company is dollars,

divided into shares of the value of dollars each.
4. That the whole of the said capital stock has been taken up

and per cent, thereon paid in.
5. That your petitioners have, under the provisions of section

eighteen of “ The Companies’ Act,” made a by-law increasing the 
capital stock of the said company, as therein provided, from the sum 
of dollars to the sum of dollars, such increase to be
divided into shares of the value of dollars each.

6. The said increase in the capital stock has been considered to 
be necessary and expedient for the following reasons, viz. :

7. That the said by-law was approved by the votes of share
holders representing at least two-thirds in value of all the subscribed 
stock of the company, at a special general meeting duly called for 
considering the same, held at the of on the
day of A.D., 19

Your petitioners therefore pray :
That your Excellency will be pleased to 

grant Supplementary Letters Patent under 
the Great Seal, confirming the said by-law 
passed on the day of A.D., 19 
for increasing the capital stock of the said 
“ The Company,” (Limited).

And your petitioners, as in duty bound, will ever pray.

Witness:

Dated at this day of A.D., 19

“ A.”

Certified copy of a by-law passed by the directors of 
“ The Company,” (Limited), for increas
ing the capital stock of the said company, at a meet
ing held at on the day of
A.D., 19 , and duly approved by the share
holders of the said company at a meeting held on 
the day of A.D., 19
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BY-LAW NO.
A by-law to increase the capital stock of “ The 

Company,” (Limited).
Whereas, the capital stock of “ The Company,”

(Limited), is the sum of dollars, divided into shares
of dollars each, all of which has been taken up and
per centum thereof paid in.

And Whereas, it has been deemed expedient, in order to the 
due and proper carrying on of the business of the said company, that 
the said capital stock should be increased.

Therefore the directors of the said “ The Company,”
(Limited), enact as follows :—

That the capital stock of the said company be increased from the 
sum of dollars to the sum of dollars, such increase to
be divided into shares of the value of dollars each,
(the said additional shares of stock to be allotted in such manner as 
to the directors of said company shall seem best).

Passed the 'day of A.D., 19 , and approved
the day of A.D. 19

Certified : 

Dated at
Secretary, 
this day of

President. 
AD., I'.*

(Seal.)

Statutory Declaration in Support of Petition for Supplementary Letters 
Patent Increasing Capital Stock.

Canada : ) I, of the of in the
Province of Quebec, j Province of do solemnly de

clare :
To Wit:

1. That I am the of the said “ The Company,”
(Limited), and have a personal knowledge of the matters hereinafter 
declared.

2. That the paper writing hereunto annexed, and marked “ A,”
is a true copy of a by-law passed by the directors of the said company 
on the day of A.D., 19 , for increasing the capi
tal stock of the said “ The Company,” (Limited, from the
sum of dollars, to the sum of dollars, such increase
to be divided into shares of the value of dollars each,
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which said by-law was approved by the votes of shareholders repre
senting at least two-thirds in value of all the subscribed stock of the 
company, at a special general meeting of the company, duly called 
for considering the same, and held at the of on the

day of A.D., 11)
3. The statements and allegations made and contained in the 

petition of the directors of the said company for supplementary let
ters patent, bearing date the day of A.D., 19 , are,
to the best of my knowledge and belief, true and correct.

And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that it is of the same force and effect 
as if made under oath, and by virtue of The Canada Evidence Act, 
1893.
Declared before me at in

the of this
day of A.D., 19

Petition for Grant of Supplementary Letters Patent Changing the Name of 
Company*

To His Excellency, the Governor-General-in-Couxcil :

The petition of “ The Company,” (Limited),

Humbly Showeth :

1. That your petitioners were duly incorporated under the pro
visions of (here state under what Act the company was incorporated), 
by letters patent under the Great Seal, bearing date the
day of A.D., 19

2. Your petitioners arc desirous of changing the present cor
porate name of the company from that of to that of
and a resolution to that effect was duly passed at a meeting of the 

of the company, held at on the day of
A.D., 19 , a copy of which is hereunto annexed, marked “A.”

3. The proposed corporate name of your petitioners’ company 
is not that of any other known incorporated or unincorporated com
pany, or liable to be confounded therewith, or otherwise on public 
grounds objectionable.

4. The proposed change of name is made in good faith, and is 
not desired for any improper purpose.
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Your petitioners therefore pray :
That Your Excellency may be pleased 

to grant to them Supplementary Letters 
Patent under the Great Seal,-changing their 
present corporate name from that of “ The

to that of “ The
And your petitioners, as in duty hound, will ever pray.

Secretary. President
(Seal.)

Dated at this day of A.D., 19

“ A.”

Certified copy of a resolution passed at a meeting of the “ The 
Company,” (Limited), held on the day of

A.D., 19 .
Resolved :

i
That the present corporate name of this Company be changed 

from that of to that of , and that supplementary
Letters Patent changing the said corporate name be forthwith 
applied for.

President (or Vice-President).
Secretary.

Dated the day of A.D., 19

Declaration Verifying Truth of Petition Praying for Change of Corporate 
Name.

Canada : 1 In the matter of the application of “ The
Province of j Company,” (Limited), for

supplementary Letters Patent chang
ing corporate name of the Company.

To Wit:
I, of the of in the of

do solemnly declare,
1. That I am the of the said company, and have a

personal knowledge of the matters hereinafter declared.
2. That the statements and allegations made and contained in 

the annexed petition of the said company for grant of supplementary
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Letters Patent, changing the present corporate name of the said com
pany, are, to the best of my knowledge and belief, true and correct.

And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evidence 
Act, 1893.
Declared before me at the 

of in the of
this day of A.D., 19 .

Notice of Intention to Apply for Supplementary Letters Patent Extending 
the Powers of the Company.

Notice is hereby given that, within one month from the last 
publication of this notice in the Canada Gazette, and within six 
months from the day of A.D., 19 , being the
date of the passing of a resolution by the shareholders of the com
pany, authorizing them so to do, the Directors of " The 
Company,” (Limited), will, under the provisions of “ The Com
panies’ Act,” Revised Statutes of Canada, Chapter 119, apply to 
the Governor-in-Council for the grant of supplementary Letters 
Patent under the Great Seal, extending the powers of the company 
to the following purposes or objects, viz. : as defined in the
said resolution.

Dated at this day of A.D., 19

Petition for Supplementary Letters Patent Extending the Powers 
of the Company.

To His Excellency, the Govehnor-Geneual-in-Council :
The petition of the directors of " The Company,”

(Limited), humbly showeth :
1. That your petitioners are the directors of “ The 

Company,” (Limited).
2. The said company was duly incorporated under the provi

sions of by letters patent bearing date the day of
A.D., 19 .

3. The purposes or objects for which the said company was in
corporated are the following:—

4. That it has been deemed expedient by the said company that 
the powers heretofore granted them should be increased so as to em
brace and include
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5. That the said “ The Company,” (Limited), by a
resolution passed by the vote of shareholders representing at least 
two-thirds in value of the subscribed stock of the company, at a 
special geheral meeting, called for the purpose by notide, a copy of 
which is hereunto annexed, marked “A,” and held at the
of on the day of • A.D., 19 , did authorize
your petitioners to apply for supplementary letters patent extending 
the powers of the said company as hereinbefore mentioned, such 
extended powers being within the purview of the “ The Companies’ 
Act,” which said resolution is in the words following, viz :—

6. That your petitioners in accordance with the provisions of 
“The Companies’ Act,” have given one month’s previous notice in 
the Canada Gazette of their intention to apply for supplementary 
letters patent confirming the said resolution, and extending the 
powers of the company as therein mentioned.

Your petitioners therefore pray :
That your Excellency will be pleased to 

grant, under the provisions of the said Act, 
supplementary Letters Patent confirming the 
said resolution so passed by the shareholders 
as aforesaid, and extending the powers of 
the company as therein mentioned.

And your petitioners, as in duty bound, will ever pray : 
Witness:

Dated at this day of A.D., 19

Declaration as to Passing of Resolution Verifying Notice and Petition for 
Supplementary Letters Patent Extending Powers of Company

Canada : 1 In the matter of the application of “ The
Province of Quebec, j Company,” (Limited),

for supplementary Letters Patent ex
tending the powers of the Company.

To Wit:
I, of the of in the of

do solemnly declare :
1. That I am the of the said “ The

Company,” (Limited), and have a personal knowledge of the matters 
herein declared.

2. That the paper writing hereto annexed and marked “A,” is 
a true copy of a resolution passed at a special general meeting of the
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company, duly called for that purpose and held at the of 
on the day of last past, by the votes of share
holders representing at least two-thirds in value of the subscribed 
stock of the company, which said resolution authorized the directors 
of the company to apply for supplementary Letters Patent extending 
the powers of the said company as therein mentioned.

3. That the petitioners have given at least one month’s previous 
notice in the Canada Gazette of their intention to apply for such 
supplementary Letters Patent.

4. The statements and allegations made and contained in the 
petition of the directors of the said “The Company,” (Limited), 
hereto annexed, for the granting of such supplementary Letters Patent 
as aforesaid, are to the best of my knowledge and belief true and 
correct.

And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evidence 
Act, 1893.
Declared before me at

in the this day
of A.D., 19

“ A.”

Certified copy of a resolution passed at a special general meet
ing of “ The Company,” (Limited), held at
on the day of , 19

Resolved,

That the powers granted to this company be extended so as to 
embrace and include
and that the directors of the Company be authorized to apply for sup
plementary Letters Patent extending the powers and objects of the 
company as herein mentioned.

President.

Dated this
Secretary, 

day of 19

81
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Declaration Verifying Insertion in the Canada Gazette of Notice of Inten
tion to Apply for Supplementary Letters Patent Extending the 

Powers of Company.

Canada : ) In the matter of the application for supple-
Province of Quebec. J mentary Letters Patent extending the 

powers of “ The Company,”
(Limited).

To Wit:

I, of the of in the of
do solemnly declare,—

1. That the notice of the intention of the directors of the said 
u The Company,” (Limited), to apply for grant of supple
mentary Letters Patent extending the powers of the said company, a 
oopy of which is hereto annexed, marked “ A,” was duly inserted in 
the issues of the Canada Gazette of the dates following, that is to 
say, 19

And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that, it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evidence 
Act, 1893.
Declared before me at
this day of A.D. 19

“ A.”

Take notice that a special general meeting of the shareholders 
of “ The Company,” (Limited), for the purpose of consider
ing the advisability of extending the powers of the company, so as 
to embrace and include the manufacture (or sale) of 
will be held at the company’s chief place of business in the 
of on the day of 19 , at the hour
of o’clock in the noon.

Dated at this day of

Certified a true copy.

19 .
Secretary.
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Petition for Supplementary Letters Patent Subdividing Shares of 
Company.

To His Excellency, the Goveknor-Genkbal-in-Counoil :

The petition of the directors of “ The Company,”
(Limited),
Humbly Showeth :

1. That your petitioners are the directors of the said “ The 
Company,” (Limited).

2. That the said “ The Company,” (Limited), were duly
incorporated by Letters 1’atent hearing date the day of
A.D. under the provisions of “ The Companies’ Act,” Re
vised Statutes of Canada, Chapter 110, with a capital stock of 
dollars divided into shares of the value of dollars each.

3. That your petitioners have under the provisions of section
seventeen of the said Act, made a by-law sub-dividing the existing 
shares of the company into shares of a smaller amount, that is to say, 
providing that the shares of the value of dollars each
of present capital stock of the company, be sub-divided into
shares of the value of dollars each.

4. That the said by-law was approved by the votes of share
holders representing at least two-thirds in value of the subscribed 
stock of the company, at a general meeting of the company duly 
called for considering the same, and held at the of
on the day of A.D. 19

Yours petitioners therefore pray :
That your Excellency will be pleased to 

grant supplementary Letters Patent under 
the Great Seal confirming the said by-law 
passed on the day of
A.D. 19 , sub-dividing the existing shares
of the company into shares of a smaller 
amount.

And your petitioners, as in duty bound, mil ever pray. 

Witness:

Dated at this day of A.D., 19
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Statutory Declaration in Support of Petition for Supplementary Letters 
Patent Subdividing Shares of Company.

Canada : ) I, of the of- in the
Province of j Province of do solemnly declare :
To Wit:

1. That I am the of “ The Company,” (Limited),
and have a personal knowledge of the matters hereinafter declared.

2. That the paper writing hereunto annexed and marked “ A,”
is a true copy of a by-law passed by the directors of the said company 
on the day of A.D. 19 , sub-dividing the existing
shares of the capital stock of the company into shares of a smaller 
amount, as therein provided, which said by-law was approved by the 
votes of shareholders representing at least two-thirds in value of the 
subscribed stock of the company, at a special general meeting of the 
company duly called for considering the same, and held at the
of on the day of last past.

3. The statements and allegations made and contained in the
petition of the directors of said company for supplementary Letters 
Patent, bearing date the * day of A.D., , are to
the best of my knowledge and belief, true and correct.

And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evidence 
Act, 1893.
Declared before me at in

the of this
day of A.D. 19

“ A.”
Certified copy of a by-law passed by the directors of “ The 

Company,” (Limited), for sub-dividing the existing shares 
of the capital stock of the company into shares of a smaller amount, 
at a meeting held on the day of A.D. 19 ,
and duly sanctioned by the shareholders of the said company at a 
meeting held on the day of A.D. 19

BY-LAW NO.
A by-law to sub-divide the existing shares of 

the capital stock of “ The 
Company,” (Limited), into shares of a 
smaller amount.
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Whereas the capital stock of the company is the sum of 
dollars, divided into shares of the value of dollars
each ;

And whereas it has been deemed expedient to divide the said 
shares into shares of a smaller amount ;

Therefore the directors of the said “ The Company,”
(Limited), enact as follows :—

The shares of the value of dollars each, at
present constituting the capital stock of the company, shall be sub
divided into shares of the value of dollars each,
and that until otherwise ordered the capital stock of the company 
shall consist of shares of the value of dollars each.

Passed the day of A.D. 19 , and approved
the day of A.D. 19

Certified.

Dated at
Secretary, 

the day of
President. 

A.M. 19 .
(Seal.)

Statutory Declaration in Support of Application for Confirmation of By-Law 
Increasing (or Decreasing; Number of Directors.

Canada: ) I, of the of in the
Province of J Province of do solemnly

declare.
To Wit:

1. That I am the of “ The Company,” (Limited),
and have a personal knowledge of the matters hereinafter declared.

2. That the paper writing hereunto annexed, and marked “A,”
is a true copy of a by-law passed by the directors of the said company 
on the day of A.D. 19 , for increasing (or decreasing)
the number of directors of the said “ The Company,” (Limited), 
which said by-law was approved by a vote of not less than two-thirds 
in value of the stock represented by the shareholders of the company 
present at a special general meeting of the company, duly called for 
considering the same, and held at the of on the
day of last past.

And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evidence 
Act, 1893.
Declared before me at 

in the of
this day of A.D. 19
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“ A.”
Certified copy of a by-law passed by the directors of “ The 

Company,” (Limited), increasing (or decreasing) the number 
of directors of the said company, at a meeting held at on the

day of A.D. 19 , and duly approved by the
shareholders of the said company at a meeting held on the 
day of A.D., 19

BY-LAW NO.
A By-law to increase (or decrease) the number of directors of 

“ The Company,” (Limited).
Whereas the board of directors, as at present constituted, con

sist of members ;
And whereas it has been deemed expedient to increase (or de

crease) the number of directors of “The Company,” (Limited) ;
Therefore the directors of “ The Company,” (Limited),

enact as follows :—
That until otherwise ordered or provided, the number of direc

tors of “ The Company,” (Limited), be increased (or de
creased) to

Passed the day of A.D. 19 , and approved the
day of A.D. 19

Certified.
Secretary.

Dated at this day of
President. 

A.D., 19
(Seal)

Statutory Declaration in Support of Application for Supplementary Letters 
Patent Confirming By-Law Changing Chief Place of Business 

of Company
Canada : | I, of the of in the

Province of j Province of do solemnly declare.
To Wit:

1. That I am the of “ The Company,” (Limited),
and have a personal knowledge of the matters hereinafter declared.

2. That the paper writing hereunto annexed and marked “A,”
is a true copy of a by-law passed by the directors of the said company, 
on the day of A.D. 19 , for changing the chief place
of business of the said “ The Company,” (Limited), from the

of in the Province of to the of
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in the Province of , which said by-law was approved by a
vote of not less than two-thirds in value of the stock represented by 
the shareholders present at a general meeting of the company duly 
called for considering the same, and held at the of
in the Province of on the day of A.D. 19

And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evidence 
Act, 1893.
Declared before me at

this day of A.D. 19

Certified copy of a by-law passed by the directors of “ The 
Company,” (Limited), changing the chief place of business 

of the company, at a meeting held at on the
day of A.D. 19 , and duly approved by the shareholders of
the said company at a meeting held on the day of A.D. 19 .

BY-LAW NO.

A by-law to change the chief place of business of “ The 
Company,” (Limited), from the of to the of

Whereas the chief place of business of the company is the 
of in the Province of ;

And whereas it has been deemed expedient that the same should 
be removed to the of in the Province of ;

Therefore the directors of “ The Company,” (Limited),
enact as follows :—

That the chief place of business of “ The Company,”
(Limited), be and the same is hereby, changed from the of
in the Province of 
of

to the of in the Province

Passed the day of A.D., 19 , and approved
the day of A.D. 19 .

Certified.
Secretary. President.

Dated at this day of A.D. 19 .
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Notice of Intention by an Existing Company of Application for Re- 
Incorporation, Under the Provisions of “The Companies’ Act.’’

Notice is hereby given that within six months from the last 
publication of this notice in the Canada Gazette, application will be 
made by “ The Company,” a body corporate and
politic, incorporated under the provisions of
to His Excellency the Governor-General-in-Council, for the grant of 
a charter of incorporation by Letters Patent under the Great Seal of 
Canada, incorporating the shareholders of the said company as a 
company, under the provisions of “ The Companies’ Act,” Revised 
Statutes of Canada, Chapter 119.

The name of the said company is to be “ The Company,”
(Limited).

The purposes or objects of the said company are to be
The chief place of business within the Dominion of Canada is 

to be the of in the Province of
The intended capital stock of the said company is to be 

dollars, divided into shares of the value of dollars each.
The first directors of the company are to be 

Dated at this day of
A.D. 19 .

Solicitors for the Applicants.

Statutory Declaration Verifying Insertion of Notice of Intention to Apply 
for Re-incorporation, Under “The Companies' Act.”

Canada : ) In the matter of the application of “ The
Province of J Company,” for Letters

Patent of incorporation as “ The 
Company,” (Limited).

To Wit:
I, of the of in the of

do solemnly declare,—
1. That I have searched the files of the Canada Gazette and 

find that notice of the intention of the petitioners therein mentioned 
to make application for letters patent of incorporation, as “ The 

Company,” (Limited), a copy of which is hereto annexed, 
marked “A,” was duly inserted in the issues of the Canada Gazette 
of the dates following, that is to say, 19
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And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evidence 
Act, 1893.
Declared before me at the 

of in the of
this day of A.D. 19

Petition of an Existing Company for Re-incorporation, Under the 
Provisions of “The Companies’ Act ”

To His Excellency, the Governor-General-in-Counoil :

The Petition of “ The Company,”
Humbly Showeth :

1. That your petitioners were duly incorporated under the pro
visions of with a capital stock of dollars, divided into

shares of the value of dollars each, and are now a
valid and subsisting corporation.

2. That your petitioners have given four weeks’ previous notice 
of their intention to apply for Letters Patent, by inserting the same in 
the issues of the Canada Gazette, of the following dates, viz. :

3. That the purposes or objects for which the said company was 
incorporated were
and your petitioners desire that similar powers be now granted to 
them by Your Excellency in Council; and in addition thereto they 
desire, in accordance with notice previously given, that the following 
additional powers be granted to them, viz. :—

4. That the operations of the company are to be carried on at

5. That the chief place of business of the company is to be at
the of in the Province of

6. That the amount of the capital stock of the company is to
be dollars, divided into shares of dollars
each.

7. The following are to be the first directors of the company :—

8. At a special general meeting of your petitioners’ company,
duly called for the purpose, and held at the of on the

day of it was resolved, by a vote of the shareholders
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representing in value two-thirds of the subscribed capital stock of the 
company present at such meeting, to apply to Your Excellency in 
Council, for the grant to your petitioners of a charter by Letters 
Patent of incorporation under the provisions of “ The Companies’ 
Act,” under the name of “ The Company,” (Limited), which
is not the name of any company incorporated, or unincorporated, or 
liable to be confounded therewith, or otherwise on public grounds ob
jectionable.

Yrour petitioners therefore pray:
That Your Excellency will be pleased to 

grant to your petitioners a charter by Letters 
Patent of incorporation, incorporating the 
shareholders of the said company, now being 
a valid and subsisting corporation, as a com
pany, under the provisions of “ The Com
panies’ Act,” under the name of “ The 
Company,” (Limited), with the capital 
stock, and for the purposes or objects before 
mentioned.

And your petitioners, as in duty bound, 
mil ever pray:

(Seal.)
The Company

By
President.
Secretary.

Declaration Verifying Truth of Petition for Re-incorporation, and 
as to Proposed Corporate Name.

Canada : ) 1 n the matter of the application of u The
Province of j Company,” for Letters Patent

of incorporation under the provisions 
of “ The Companies’ Act,” as “ The 

Company,” (Limited).
To Wit:

I, of the of in the of
do solemnly declare,—

1. That I am the of the said “ The Company,”
and have a personal knowledge of the matters hereinafter declared.

2. That the several allegations and statements made and con
tained in the petition hereunto annexed, are to the best of my know
ledge and belief, true and correct.
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3. The proposed corporate name “ The Company,”
(Limited), is not, as I verily believe, the name of any other known 
company, incorporated or unincorporated, or liable to be confounded 
therewith, or otherwise on public grounds objectionable.

And I make this solemn declaration conscientiously believing 
the same to be true, and knowing that it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evidence 
Act, 1893.
Declared before me at the 

of in the of
this day of A.D. 19

Forms of Power of Attorney.

(1) Power of Attorney to subscribe for stock and to sign petition for
incorporation of proposed company.

KNOW ALL MEN BY THESE PRESENTS

that I of the of in the of
, do hereby nominate, constitute and

appoint of the of in the of
, my true and lawful attorney for

me and in my name to subscribe for shares of the value of 
dollars each in “ The Company,” (Limited) ; and also to sign
my name to any petition or other paper or document required to be 
signed by me as such stockholder in making application for grant of 
Letters Patent, incorporating said company under “ The Companies’ 
Act,” hereby ratifying and agreeing to ratify and confirm all and 
whatsoever my said attorney shall lawfully do in these premises.

As witness my hand and seal this day of A.D. 19

Signed and Sealed in the 
presence of:

(Seal.)

(2) Statutory Declaration Verifying Execution of the Above Power
of Attorney.

Province of 1 I, of the of in the
Canada : j County of and Province

of , do solemnly declare.
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To Wit:
1. That I was present and did see the within named 

duly sign, seal and execute the within power of attorney.
2. That the name , within written, is the proper hand

writing of the said
3. That I know the said , and that the said power of

attorney was executed at
And 1 make this solemn declaration conscientiously believing 

the same to be true, and knowing that it is of the same force and effect 
as if made under oath, and by virtue of The Canada Evidence Act, 
1893.
Declared before me at the 

of
in the Province of this

day of A.D. 19

(3) Another Form of Power of Attorney.

KNOW ALL MEN BY THESE PRESENTS

that I, of the of in the of
, do hereby nominate, constitute

and appoint of the of in the of
my true and lawful attorney for me and in 

my namé, place and stead, and for my sole use and benefit to execute 
and sign a petition to His Excellency the Governor-General in Coun
cil for the incorporation by letters patent under the Great Seal of 
Canada, of “ The Company,” (Limited), and to sign and
execute all such papers and documents as are requisite and necessary 
for procuring such incorporation, and to do for me and in my name 
and stead, all and every such thing which may be necessary and re
quisite for procuring such incorporation.

And for all and every of the purposes aforesaid, do hereby give 
and grant to my said attorney, full and absolute power and
authority to do and execute all acts, deeds, matters and things neces
sary to be done in and about the premises, and also full power and 
authority for my said attorney to appoint a substitute or
substitutes and such substitution at pleasure to revoke : I hereby rati
fying and confirming and agreeing to ratify and confirm and allow 
all and whatsoever my said attorney shall lawfully do or cause to be 
done in the premises by virtue hereof.
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In witness whereof I have hereunto set my hand and seal at 
this day of 19
Signed, scaled and delivered in 

presence of :
(Seal.)

(4) Affidavit verifying execution of above :

Province of ) I, of the of in the
Canada : j Province of , make oath and

say,—
To Wit:

1. That I was personally present and did see the within named
duly sign and seal the within power of attorney.

2. That I know the said
3. That I am the subscribing witness thereto.

Sworn before me at the of
in the Province of
this day of A.D. 19

(5) Further Power of Attorney.

KNOW ALL MEN BY THESE PRESENTS

that I, of the of in the of ,
, do hereby appoint of the of in the
of , my true and lawful attorney for me and in my

name and stead, and in my behalf, and for my sole and exclusive use 
and benefit, to subscribe for shares of the value of
dollars each, in the capital stock of the proposed “ The 
Company,” (Limited), and to vote at meetings of the shareholders or 
directors of the said proposed company in respect of the said stock, 
and also for me and in my name, and as my act and deed, to execute 
and do all such assurances, deeds, covenants and things as may be 
requisite or necessary in obtaining Letters Patent incorporating the 
said company, and in managing the affairs of the said proposed com
pany when incorporated. And generally to act in relation to the said 
proposed company as fully and effectually in all respects as I myself 
could do, if personally present.

And I do hereby grant full power to my said attorney to sub
stitute and appoint one or more attorney or attorneys under him, with 
the same or more limited powers, and such substitute and substitutes 
at pleasure to remove and others to appoint
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I, the said hereby agreeing and covenanting for myself,
my heirs, executors and administrators to allow, ratify and confirm, 
whatsoever my said attorney, or his substitute, or substitutes shall 
do or cause to be done in the premises, by virtue of these presents, 
including in such confirmation whatsoever shall be done between the 
time of my decease or of the revocation of these presents, and the 
time of such decease or revocation becoming known to my said attor
ney, or such substitute or substitutes.

As witness my hand and seal this day of A.D. 19 .
Signed, sealed and delivered 

in presence of :
(Seal.)

(6) Affidavit Verifying Execution of Above.
Canada : ) I, of the of in the

Province of J of
make oath and say,—

To Wit:
1. That I was personally present and did see the within named

duly sign and seal the within power of attorney.
2. That I know the said
3. That 1 am the subscribing witness thereto.

Sworn before me at the city of .
in the Province of 

this day of A.D. 19

Meetings for Organization.
Minutes of meeting of the provisional directors of 
Held at on the

Present :
being all the provisional directors of the

company.
On motion Mr. was elected Provisional President and

took the chair, and Mr. was elected Provisional Secretary.
The charter of the company dated was then read.
On motion the charter was accepted.
The Secretary then read the list of shareholders and subscribers 

as follows :
Charter members.

A.B.
C.D.

shares.
shares.
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Subscribers who arc not applicants for charter.
-k'* • .. shares.
G.H. .. shares.

Moved by seconded by and
Resolved,—

That the following shares be allotted to the subscribers who are 
not charter members, namely, to
E.F .. shares.
G.II. .. shares.
{It is unnecessary to allot the shares taken by the Charter Members. 

The issue of the Charier makes them holders of the number 
of shares they have respectively taken.)

Moved by seconded by and
resolved : “ That the following by-laws be adopted :—

(The following suggestions as lo By-laws should be varied to meet the 
requirements of different companies.)

BY-LAWS.
1 Officers. —The affairs of the company shall be managed by 

a board of directors, to be elected annually at the annual general 
meeting of the shareholders. The board shall from their number 
elect a President and Vice-President ; they shall also appoint a Secre
tary-Treasurer, who need not he a member of the board.

2. Replacing of Directors. Any vacancy occurring in the board 
of directors may be filled by any qualified shareholder elected by the 
board of directors, provided always that the notice of the meeting at 
which such election takes place shall specially refer to the filling of 
such vacancy.

3. Meetings of Directors. Meetings of directors shall be held 
at the head office of the company at such times as the board may from 
time to time fix by by-law, and of such meetings three clear days’ 
notice shall be given by letter addressed and mailed prepaid to each 
director. Unless the board shall otherwise provide by by-law as 
aforesaid, a special meeting of the said board may be held at any time 
by order of the President, or in his absence by any two directors, and 
of such special meeting a similar notice of at least one clear day shall 
be given.
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4. Quorum of Directors. -Three directors shall form a quorum of 
the board.

5. Executive Committee.—The President, Vice-President and 
Secretary-Treasurer shall constitute an executive committee whose 
duty shall bo to give general supervision to the business, to fix the 
amounts of salaries, and no purchases or contracts are to be entered 
into excepting by the unanimous consent of said committee.

6. Annual General Meeting - The annual general meeting of 
the shareholders shall be held at the office of the company, in the 
city of Montreal, on the first Tuesday in February in each year, or 
if that day be a statutory holiday then on the next following juridical 
day. Ten clear days’ notice of the annual meeting shall be given by 
the Secretary-Treasurer by circular letter addressed and mailed pre
paid to each shareholder. At the annual meeting a full statement 
of the affairs of the company up to the thirty-first, day of December 
then last past shall be submitted to the shareholders.

7. Special Meetings of Shareholders —A special general meeting 
of shareholders may be called for any day not a holiday upon 
the order of the President, or of any five or more shareholders hold
ing in the aggregate not less than one hundred shares, of which meet
ing the same notice shall be given ns is required for the annual meet
ing. The notice for any special general meeting shall state the 
business to be then transacted, and no business shall be transacted at 
such meeting unless the same has been referred to in said notice.

8 Quorum—At an annual meeting any number of shareholders 
present shall fonn a quorum. At a special or adjourned meeting 
the majority in interest of the shareholders shall form a quorum.

9. Voting.—At all meetings of shareholders, each shareholder 
shall be entitled to one vote for every share then standing in his name 
on the books of the company. Shareholders may be represented by 
proxy whenever reasonable evidence in writing of the appointment 
of such proxy is furnished, provided always that no one except share
holders shall act as proxy.

10. Chairman.—The President, or in his absence the Vice-Presi
dent, shall preside at meetings of shareholders and directors. In the 
absence of the President and Vice-President the meeting shall elept 
a director as chairman, and the presiding officer shall have a casting 
as well as an ordinary or deliberative vote.
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11. Signing of Negotiable Paper. -All cheques, drafts and prom- 
iaory notes shall be signed by the President and Secretary- 
Treasurer. Cheques, drafts and promissory notes in favor of the 
company shall be endorsed by the President and Secretary-Treasurer, 
or, if for deposit only, by the Seretary-Treasurer. In the event of 
the absence of the President or Secretary-Treasurer, his signature in 
any of the above cases may be replaced by that of a director. All 
amounts over ten dollars shall be paid by the company’s cheque.

12. Duties of President.—The President, who shall also be the 
General Manager of the company, shall have the control over and 
management of the officers and servants of the company, with power 
to engage and discharge them from time to time as he may deem 
fit, and to make such rules and regulations for their conduct and 
guidance as he may deem expedient, subject to the approval of the 
executive committee.

13. Secretary-Treasurer. —The Secretary-Treasurer shall have 
charge of the books, papers and documents of the company as well as 
all monies. He shall keep records of all meetings of shareholders, 
directors and committees and perform such other duties as may bo 
assigned to him by the board.

14. Auditor.—An auditor who need not l)e a shareholder shall be 
appointed annually by the shareholders at the annual general meeting, 
whose duty it shall be to audit the books and accounts of the company 
and all documents having reference to the business of the company, 
and prepare from the company’s books a balance sheet and abstract 
of the company’s affairs to be submitted by the directors at the annual 
general meeting, accompanied by any recommendation that they may 
deem proper.

15 Amending of By-Laws.—The directors may from time to 
time, as circumstances may require, repeal, amend or re-enact the 
above by-laws, but such by-laws repealed, amended or re-enacted shall 
only have force until the next meeting of shareholders, and in default 
of confirmation thereat shall from that time cease to have force.

These by-laws may also be amended at any meeting of the share
holders, provided that thirty days’ notice of the proposed amendment 
be given by circular letter addressed and mailed prepaid to each share
holder and that at the said meeting two-thirds of the issued stock be 
represented.

32
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The Secretary was instructed to call a special general meeting 
of shareholders for the purpose of receiving the report of provisional 
directors, approving by-laws, election of directors and such other busi
ness as may be necessary to the due organization of the company. 
The foregoing meeting to be held at the office of the company, No.

street, in on the
day of instant, at o’clock in the noon.

The meeting then adjourned.
At the special general meeting of shareholders the Provisional 

President will preside. The business to be transacted is indicated in 
the resolution ordering the meeting. When the permanent directors 
have been elected by the shareholders they will meet and elect officers 
and then proceed with the business of the Company which will now 
be fully organized.

FORM OF TRUST DEED TO SECURE DEBENTURES.

EXTRACT from Minutes of Meeting of Shareholders of the
Company held at Company’s Office in ,

on the day of , 19
RESOLVED :

That Whebeas The Company, of the City of
, Province of , is the owner of

works in . And
W here as it is proposed to construct . And
Whereas it is necessary and expedient for said Company to 

provide means for the construction and completion of said 
Works and to pay the indebtedness incurred for the construction and 
purchase thereof,

Now therefore resolved by the said Company
that the President and Secretary of this Company be and they are 
hereby authorized to cause to be prepared First Mortgage 
per cent Bonds numbered from 1 to inclusive, for the sum
of sterling each (amounting in the aggregate to the sum of

sterling) ranking pari passu with each other and constitut
ing a first charge upon all the Company’s undertakings and property 
and to become due and payable in years from the day
of , 19

Each and all of the said bonds shall bear interest from the 
day of ,19 , at the rate of per cent, per annum,
payable semi-annually on the day of and
day of in each and every year until the payment thereof.
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-Ike payment of said interest to be evidenced by interest coupons to 
the number of for the sum of sterling each
to be attached to each of said mortgage bonds. The interest coupons 
shall be numbered from one (1) to inclusive. The odd
numbers of said interest coupons on each and eveiy of the said bonds 
shall become due and payable on the day of
and the even numbers on the day of in each
and every year until the maturity of the said bonds. All of said 
bonds and interest coupons shall be made due and payable at the 
Bank of in the City of London, and the said bonds
shall be duly signed by the President or one of the Vice-Presidents and 
Secretary of the Company and shall bear the seal of the Company 
affixed thereto, and said coupons shall each bear the lithographed 
signature of the Secretary of the Company. Said bonds and interest 
coupons shall contain the proper recitals usual in cases of securities 
of like character.

Besolved further that for the purposes of securing the pay
ment of said bonds and interest coupons and the suras of money 
therein named at the maturity thereof, the President or one of the 
Vice-Presidents and Secretary of this Company be, and they are 
hereby authorized and directed to cause to be prepared a proper deed 
of trust, and to execute and duly acknowledge the same according to 
the laws of the Province of , and deliver the same, con
veying to and hypothecating in favour of , as
trustees, the aforesaid Works, lands, buildings, and
water power, franchises, easements, rights and privileges, rents, 
revenues, incomes, extensions additions, improvements and property 
of every kind, name and description of the said Company
now held or that shall or may hereafter be constructed, acquired or 
held, together with all and singular the hereditaments and appur
tenances thereto belonging or in any wise appertaining as a first 
mortgage and hypothec free and clear of all other liens and encum
brances, which mortgage deed of trust shall contain the proper pro
visions and recitals to carry into effect the object of these resolutions 
giving said trustees, their successors and assigns, full power and 
authority in case default shall be made in payment of any of the said 
coupons or the principal of any of the said bonds for a period of 
three months after the same shall become payable, or if an order 
shall be made by any competent court or any effective resolution 
passed by the Company for winding up the Company, or if a distress 
or execution be levied or sued out against the chattels or property of 
the Company, or if the Company commit a breach of any covenant
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or stipulation in such trust deed contained, to enter into full posses
sion of the property so conveyed to said trustees and to use and oper
ate said Works and property for the benetit of all the holders
of said bonds and interest coupons. Said deed of trust shall contain 
a covenant on the part of the said Company to keep
its buildings and machinery therein properly insured for the benefit 
of the said trustees and holders of said bonds in some solvent Fire 
Insurance Company authorized to transact business in the Province 
of to an amount equal to their full insurable value, and
also to pay all taxes, rates and assessments general and special, which 
may be assessed or levied upon the property of the said 
Company. * And said deed of trust shall contain such other recitals 
and provisions relative to the advertisement and sale of said 
Works, real estate, franchises, easements and property aforesaid con
veying the same on such sale being made to the purchaser or pur
chasers thereof free and clear of all equity of redemption of this 
Company and such other and further recitals as the President and 
Secretary shall be advised by their counsel learned in the law, and 
which in their discretion they shall deem proper to have provided 
therein.

The said Mortgage or Trust Deed when so executed and duly 
acknowledged shall be fyled of record in the office of the Registrar 
for the Registration Division of in
the Province of . Attest

(Signed), Secretary.
[Seal]

This is the copy of the preamble and resolution of The 
Company referred to in the deed of mortgage to secure bonds made 
by the Company in favor of , executed
before the undersigned notary this day of ,

hundred and , and thereunto annexed after
being signed for identification by the parties to the said deed in 
presence of said notary.

(Signed), The Company,
Brest.
Secy.

The Trust Society, Ld.,
Brest.
Secy.

A true copy.
, W.P.
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Before Mtre. , the undersigned Public Notary
for the Province residing at the of

Appeared The Company, a body politic and
corporate, having its chief place of business at Montreal, hereinafter 
called “ The Company,” and herein acting by the
President, and by , the Secretary of the said Com-
pany, both of the of and hereunto duly authorized
as hereinafter appears.

......................................................OF THE FIRST PART.

OF THE SECOND PART.

AND

The Trust Society, limited, a corporation
duly incorporated, having its chief place of business in

, as trustees for and on behalf of the bondholders 
hereinafter mentioned or referred to, hereinafter called, the 
‘* Trustees.”

......................................................OF THE THIRD PART.

WIIO DECLARED UNTO T1IE SAID NOTARY AS FOLLOWS

Whereas the Company are a Corporation duly organized and 
incorporated by Letters Patent granted under the provisions of the 
Joint Stock Companies Incorporation Act of 
And

Whereas at a meeting of thé shareholders of the said Company 
duly called and held on the day of last ( )
the following preamble and resolutions (of which a copy certified true 
remains hereunto annexed signed for identification by the parties in 
the presence of the said notary) were unanimously adopted, namely :

(Here insert preamble and resolution.)
And whereas the Company has requested the trustees to guar

antee the principal and interest on hundred of such
mortgage bonds to the holders thereof, which the trustees have 
agreed to do upon the execution of these presents by the Company, 
and it is also contemplated that other of the said bonds shall or may 
be guaranteed by other Guarantee Societies or Companies ;

Now therefore The Company, party of the
First Part, in pursuance of the above resolution and for the purpose
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of securing the payment of said bonds amounting in the aggregate to 
thousand pounds sterling money of the United King

dom of Great Britain and Ireland and the interest thereon at the 
rate of pounds per centum per annum, as evidenced by said
interest coupons, hath mortgaged and hypothecated and doth by these 
presents mortgage and hypothecate in favor of the trustees, parties of 
the Third Part, and hath for further security and for the further 
consideration of one dollar to it duly paid by the said trustees, parties 
of the Third Part (the receipt whereof is hereby confessed and acknow
ledged) and for the purposes set forth herein, granted, bargained, 
sold, assigned, released, alienated, confirmed and conveyed and doth 
by these presents grant, bargain, sell, release, alienate, convey and 
confirm unto the trustees, their successors and assigns forever:

All and singular the Works now held or hereafter to
be constructed, acquired or held by the said Company, party of the 
First Part, situate in the counties of , Province of

, as the said immoveable property now subsists with all 
the rights, members and appurtenances thereto belonging, without 
exception or reserve. Together with all and singular the rights of 
way, lands, machinery, boilers, tools, furniture and fixtures, rents, 
revenues, extensions, additions, improvements, franchisee, and pro
perty of every name, kind and description of the Company
which they now have or own and which they may hereafter own or 
acquire.

And this Indenture also witnesseth that in further considera
tion of the premises it is hereby covenanted and agreed by and 
between the parties hereto and declared as follows :—

1. The Company and all other necessary parties will, from time 
to time, and at any time or times hereafter, so long as any money 
shall remain owing on any of the said intended bonds at the request 
of the trustees, but at the cost of the Company, execute such further 
deeds or instruments as may be necessary or as the trustees or their 
counsel may require for the purpose of causing to be mortgaged and 
hypothecated in favour of the trustees for the purpose of securing 
the said bonds and coupons, all or any lands, meesuages, heredita
ments, rights, privileges, or property of any kind whatsoever, to 
which the Company may for the time being be entitled, or of causing 
the same to be conveyed, assured, assigned or demised unto the trus
tees, either absolutely for the whole interest of the Company therein 
or for such interest as the trustees may direct, but nevertheless so as 
and to the intent that the same may be held upon the trusts and sub-
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ject to the powers, provisions and conditions herein declared, express'd 
and contained, and until such conveyance, assignment or demise 
shall be executed or made the interest of the Company in all or any 
of sueh lands, buildings, hereditaments, property and premises shall 
be deemed to be subject to such powers, provisos and agreements.

2. None of the said bonds shall be issued, negotiated, sold or 
placed until the same shall have been certified and countersigned by 
the trustees.

3. The bonds guaranteed by the trustees or other guarantee 
societies or companies as aforesaid shall be in the form set out in the 
first part of the first schedule hereto, and the bonds which are not so 
guaranteed shall be in the form mentioned in the second part of the 
said first schedule.

4. All such bonds shall bear a certificate in the form set forth 
in the first schedule hereto ; such certificate shall be signed by some 
person to be appointed by the trustees for tliat purpose, such appoint
ment to be evidenced by an instrument executed by the trustees 
under their common seal and deposited of record in the office of the 
undersigned or some other Notary Public of the Province of
with power to the trustees from time to time to revoke such appoint
ment and to appoint any other person for the like purpose. Notice 
of every such appointment shall be sent by the post to the Company 
within five days of the date thereof.

5. The proceeds of the issue of all bonds shall be paid to and
received by the trustees who shall, out of the proceeds of each bond, 
pay over to the Company, subject as hereinafter mentioned, the sum 
of pounds sterling, and shall, out of the balance of the
said proceeds, pay (as directed by the said party of the second part) 
all the expenses of the issue including the expense of the preparation 
and execution of these presents, except stamps on the said bonds. 
And shall also retain for themselves and pay to the other guarantee 
societies or companies as aforesaid, such remuneration as may be 
agreed between the said party of the second part and them for or in 
respect of the guarantees to be given by the trustees or 
other societies or companies as aforesaid, or for or in respect of 
the use of the name of the trustees and said other societies 
or companies as aforesaid or for any other assistance or co-operation 
of the trustees or said other societies or companies in connection with 
the issue of the said bonds and shall pay the ultimate balance of the 
said proceed to the said party of the second part. The trustees not-
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withstanding any fiduciary relation existing between them and the 
Company or the holders of the bonds shall be at liberty to receive 
and retain such remuneration as aforesaid.

No bonds shall be issued and, if subscribed, no portion of the 
proceeds shall be parted with by the trustees, unless and until the net 
yearly revenue of the Company after providing for contingencies 
shall be certified by some person from tiino to time to be appointed 
by the trustees to be equal to the total amount of interest payable per 
annum upon such bond so intended to be issued and upon any bonds 
which may have been already issued. Such person so to be appointed 
by the trustees as aforesaid shall determine what shall be the amount 
to be set aside to provide for contingencies and what is the net income 
of the Company within the meaning of this clause.

6. The proceeds of the issue of all bonds shall be paid to and
received by the trustees who shall, until payment over of the proceeds 
as aforesaid, invest the same in some or one of the stocks, funds and 
securities upon which the trustees are by law authorized to invest 
trust funds or by placing the same on deposit with some bank or 
banks. \

7. The proceeds of the said bonds paid over to the Company 
shall be applied solely in and towards the completion and extension 
of the Company’s works and shall be paid by the trustees to the Com
pany against certificates of some surveyor, architect or other person 
to be appointed from time to time by the trustees, by instalments, so 
that the amount of the bonds, the proceeds whereof shall be paid over 
ot the Company, shall at no time exceed two equal third parts of the 
value of the work done and property purchased at the date of pay
ment. No part of the proceeds of the bonds shall without the con
sent in writing of the trustees be expended in or applied to the pur
chase or acquisition of any concession or franchise. The trustees shall 
forthwith, subject to the provisions of clause five hereof, pay to the 
Company out of the proceeds of such bonds such a sum or sums as 
such surveyor, architect or other person shall certify to be equivalent 
to two equal third parts of the value of the work done and property 
purchased by the Company prior to the execution hereof, but so that 
such value shall in no case he deemed to exceed the money actually 
expended by the Company thereon, and that in estimating such value 
no sum shall be allowed and no allowance shall be made for or in 
respect of any franchise or concession obtained or acquired by or 
granted to the Company.
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8. All contracts between the Company and any contracts for 
the completion or extension ot the Company’s works must be sub
mitted for approval to the trustees, and the Company shall not enter 
into any such contract before obtaining the approval in writing of 
the trustees thereof, nor without such approval shall the Company be 
entitled in respect of such contract or the monies payable to the con
tractor thereunder to any portion of the proceeds of the said bonds.

9. The trustees shall be entitled to require from the Company 
such proof as the trustees may think fit that the financial position of 
any contractor with the Company is satisfactory and that he is able 
to carry out and complete his contract or intended contract, and that 
his sureties, if any, are solvent and able to pay the amount for which 
they become responsible as sureties.

10. No dam, breakwater, pier or any building, erection or 
obstruction in any river or upon the bank thereof shall be made or 
constructed without the consent in writing of the trustees, unless the 
consent of the Government of the Dominion of Canada to the making 
or construction of such dam, breakwater, pier, building, erection or 
obstruction shall first be obtained, and such Government shall have 
agreed and undertaken to settle and discharge all claims of riparian 
owners which may arise out of or be caused by such dam, breakwater, 
pier, building, erection or obstruction.

11. The Company shall not cause any new works to be made or 
any work incidental thereto to be done by way of extending the Com
pany’s Works beyond the districts or municipalities included in the 
contracts or franchises now possessed by the Company unless and until 
some person to be appointed bv the trustees shall certify that the 
Company and the contractor employed for that purpose by the Com
pany are able to complete the same.

12. The Company will duly pay all taxes, rates and assessments, 
general and special, of every kind which may be assessed or levied 
upon any property comprised in this security and any tax which may 
hereafter be imposed upon hypothecary debts, within the times fixed 
by the laws of the Dominion of Canada or the Province of
as the case may be for the payment of such taxes, rates and assess
ments.

13. The Company shall set apart and pay to the trustees out of 
the net revenue of the Company (after providing for payment of 
interest on the bonds and before the payment of any dividend to any 
shareholders of the Company) exerv half year beginning on the thir-
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tieth day of J line, eighteen hundred and ninety-three, the sums follow
ing, that is to say, during the year ending the thirty-first day of 
December, eighteen hundred and ninety-three, ten shillings sterling 
each half year on each bond of one bundled pounds for the time 
being issued, and during the year ending the thirty-first day of 
December, eighteen hundred and ninety-four, one pound sterling each 
half year on each such bond, and during the year ending the thirty-first 
day of December, eighteen hundred and ninety-five, one pound ten 
shillings sterling each half year on each such bond, and during the 
year ending the thirty-first day of December, eighteen hundred and 
ninety-six, two pounds sterling each half year, and during the year 
ending thirty-first day of December, eighteen hundred and ninety- 
seven and each subsequent year two pounds ten shillings sterling each 
half year on each such bond. The sums so from time to time set 
apart and paid shall form a sinking fund for the payment of the said 
bonds until the same with the accumulated interest thereon shall 
amount to the total par value of the bonds for the time being out
standing. If in any half year subsequent to the thirty-first Decem
ber, eighteen hundred and ninety-seven, and before such sinking fund 
with accumulated interest as aforesaid amounts to the par value of 
the bonds for the time being outstanding a dividend is declared in 
favor of the ordinary shareholders of the Company at a rate exceed
ing five pounds sterling per centum per annum on the paid up capital, 
and for this purpose if a dividend or dividends declared in respect 
of any one year is or are greater than five pounds sterling per centum 
on the paid up capital, such dividend or dividends shall be divided 
into two equal parts and each of such parts shall be treated as if it 
had been declared in respect of a half year; then the Company shall 
out of such net income as aforesaid, set apart and pay to the trustees for 
the purpose of such sinking fund before paying such dividend to the 
said ordinary shareholders a further sum of five shillings sterling on 
each bond of one hundred pounds sterling for every one per cent, of 
such dividend in excess of five pounds sterling per cent, upon the paid 
up capital and for every fractional part of such dividend in excess of 
five pounds sterling per cent, the Company shall pay to the trustees 
a proportionate part of such sum of five shillings on each bond of 
one hundred pounds sterling, provided always that as soon as such 
payments by the Company to the trustees with accumulated interest 
thereon amount to the to tal nominal value of the bonds for the time 
being outstanding the Company shall not make any further payments 
to the trustees in respect of such sinking fund, and thereafter the
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trustées shall pay the interest on the sinking fund to the Company, 
and shall, at the request of the Company, apply any part of the prin
cipal of the sinking fund in or towards paying off or redeeming any 
of the said bonds which the Company shall be entitled and desires to 
pay off or redeem, but if such bonds shall be redeemed at a premium 
the premium shall be provided by the Company out of its own monies 
and not out of the sinking fund.
{The dates and amounts in the above section are by way of illustration 

and will be modified as their circumstances require.)
14. The said monies when paid by the Company to the trustees 

as aforesaid for the purpose of providing such sinking fund shall be 
invested by the trustees in such one or more of the securities and 
investments in or upon which trustees are in England authorized by 
law to invest trust funds as the trustees shall think tit, and the trus
tees shall accumulate the interest or income thereof or therefrom.

15. The Company shall not draw upon or against nor use any 
part of such sinking fund for any purpose whatsoever until the same 
with accumulated interest shall amount to the nominal value of the 
bonds for the time being outstanding, and such sinking fund shall 
not be used or applied in any case in or to any other purpose than 
the payment of such bonds as may be outstanding until the whole of 
the bonds have been duly paid off or redeemed, the balance (if any) 
of the sinking fund, after providing for trustees remuneration, costs 
and expenses, shall be paid and handed over to the Company.

16. The Company shall be entitled at any time or times on giv
ing months notice of their intention so as to do by advertisement to 
that effect in u The Times ” and such two other daily newspapers pub
lished in the United Kingdom as the trustees shall direct, to pay off 
all or any part of the bonds for the time being outstanding at the 
rate or price of ' pounds sterling per
pounds bond with all interest due thereon. The bonds to be paid off 
shall on each occasion be ballotted for under the direction of the 
trustees who shall give fourteen days notice of the time and place 
of such balloting by advertising the same in the “Times ” newspaper; 
all holders of outstanding bonds shall be entitled to be present at 
such balloting. Notice shall be sent by post by the Company to the 
registered holders of such bonds as shall be drawn that their bonds 
have been drawn for payment and of the date when such bonds will 
become payable.

17. The Company shall for the purpose of paying the principal 
or interest from time to time becoming due upon the said bonds remit



508 CANADIAN COMPANY LAW.

to the trustees the funds necessary for making such payments and 
t-o that the same shall reach and be available by the trustees in ample 
time for such payments.

18. The Company shall not issue or permit or suffer to be issued 
any prospectus, circular or other notice inviting subscriptions for the 
bonds of the Company bearing the names of the trustees without the 
previous consent in writing of the trustees and the payment to the 
trustees of a fee (to be agreed upon between the Company and the 
trustees) for the name of the trustees appearing on such prospectus, 
circular or notice.

19. The premises hereinbefore conveyed, assigned and assured, 
and the premises hereinbefore agreed to be conveyed, assigned, de
mised or assured to the trustees (hereinafter called the mortgaged 
premises) shall be held by the trustees upon trust tp permit the Com
pany and its assigns, but subject to the provisions of these presents, 
to hold and enjoy all the same premises and to carry on therein and 
therewith the business of the Company until the security hereby 
constituted becomes enforceable as hereinafter provided, and then 
upon trust that the trustees may at their discretion, and shall upon 
the passing of an extraordinary resolution of the bondholders as 
defined by the provisions set out in the second schedule hereto, re
questing the trustees so to do (but in either case without any further 
consent on the part of the Company or its assigns) either personally 
or by their nominee or nominees, agent or agents, attorney or attor- 
nies, enter upon and take possession of the mortgaged premises and 
sell or convert the same or any part thereof into money, either by 
public auction or private treaty with full power to postpone such sale 
and conversion at their discretion even in the case of wasting pro
perty without being responsible for any loss, or the trustees may fore
close the mortgaged premises.

20. On any such sale or conversion as aforesaid, the trustees 
may receive, as the consideration therefor or for any part thereof, 
cash or any shares, stocks, debentures or mortgages.

21 After any sale under the power of trust aforesaid of any 
leasehold premises which shall have been mortgaged by demise in 
pursuance of the covenant in that behalf hereinbefore contained, the 
Company or its assigns will stand possessed of the nominal or other 
reversion remaining in the Company or its assigns upon trust for the 
purchaser and to assign and dispose of the same as he shall direct.
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22. The security hereby constituted shall become enforceable 
in each and every of the events following :—

(1) . If default be made in the payment of some interest on any
of the bonds for the period oi months after such
interest shall have become payable, or in the payment of 
any principal money on any of the bonds for a period of 
three months after the same shall have become payable.

(2) . If an order shall be made by any competent court or an
effective resolution be passed by the Company for winding 
up the Company.

(3) . If a distress or analagous process or execution, or seques
tration or any process of any court or authority be respec
tively levied or sued out against any of the chattels or 
property of the Company.

(4) . If the Company commit a substantial breach of any coven
ant or stipulation herein contained.

23. Before making any such entry as aforesaid or any sale or
conversion under the aforesaid power or trust in that behalf (here
inafter referred to as the primary trust for conversion) the trustees 
shall, except in the case of such order or resolution as aforesaid having 
been made or passed or except whore the trustees certify in writing 
that in the opinion of the trustees further delay would be prejudicial 
to the interest of the bondholders, give written notice of their inten
tion to the Company, and shall not enter upon the mortgaged premises 
or execute the primary trust for conversion, if, in the case of such 
trust arising by reason of any default in payment of the interest, 
the Company shall prove to the trustees payment of the interest so 
in arrear within calendar months next after such notice shall have 
been given, or if, in the case of such trust arising by reason of any 
such distress or analogous process, execution, sequestration or other 
process as aforesaid, the Company shall forthwith, upon such notice 
as aforesaid being given, remove, discharge or pay out such distress, 
execution or other process, or if, in the case of such trust arising by 
reason of any breach of covenant as aforesaid, tho Company shall 
within calendar months next after such notice shall have been
given fully perform the covenant so broken if capable of then being 
performed or make good the breach thereof to the satisfaction of the 
trustees.

24. Provided always that upon any sale or conversion purport
ing to be made in pursuance of the primary trust for conversion the 
purchaser or purchasers shall not be bound to see or enquire whether
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this security has become enforceable or whether any such notice has 
been given as aforesaid or whether any money remains owing on the 
security of these presents or otherwise as to the propriety or regularity 
or such sale or conversion and the receipt of the trustees for purchase 
or other monies payable to them shall be a complete and effectual dis
charge, and the remedy of the Company and its assigns in respect of 
any impropriety or irregularity whatsoever in the execution of the 
primary trust for conversion shall be in damages only.

25. The trustees shall hold the moneys or consideration to arise 
from any sale or conversion under the primary trust for conversion 
upon trust in the first place to pay or retain the costa and expenses 
incurred in or about the execution or attempted execution of such 
trust or otherwise in relation to these presents and to apply the residue 
of the said moneys and consideration first in or towards payment to 
the bondholders pari passu in proportion to the amounts due to them 
respectively and without any preference or priority whatsoever of all 
arrears of interest remaining unpaid on such bonds; secondly, in or 
towards payment to the bondholders pari passu in proportion to the 
amounts due to them respectively and without any preference or 
priority whatsoever of all principal moneys due on such bonds, and 
that whether the same principal monies shall or shall not then be 
payable according to the tenor of the said bonds; and thirdly to pay 
the surplus (if any) of such moneys to the Company or its assigns.

20. Provided always that if the amount of the moneys at any 
time apportionable under the last preceding clause hereof shall be 
less than ten pounds sterling per bond, the trustees may at their dis
cretion invest such monies upon some or one of the investments herein 
authorized, with power from time to time at the like discretion to 
vary such investments; and such investments with the resulting in
come thereof may be accumulated until the accumulations together 
with any funds for the time being under the control of the trustees 
and applicable for the purpose shall amount to a sum sufficient to pay 
ten pounds sterling per bond upon such of the said bonds as shall be 
outstanding and then such accumulations and funds shall be applied 
in manner aforesaid.

27. The trustees shall give not less than days notice by
advertisement in the " Times,” and at least one other daily London 
newspaper of the day fixed for any payment to the bondholders under 
either of the last two preceding clauses hereof and after the day so 
fixed and advertised the bondholders shall be entitled to interest on
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the balance only (if any) of the principal monies due on the bonds 
respectively after deducting the respective amounts payable in respect 
thereof on the day so fixed.

28. The receipts of the bondholders and in the case of joint 
holdings of any one of the joint holders for the respective principal 
moneys and interest intended to be secured by the bonds shall be a 
good discharge to the trustees.

29. Upon any payment by the trustees to the bondholders on 
account of the principal moneys or interest thereby secured, the 
respective bonds shall be produced to the trustees who shall cause a 
memorandum of the respective amounts and dates of payment to be 
endorsed thereon respectively.

30. At any time before the security hereby constituted becomes 
enforceable the trustees may, at the request and expense of the Com
pany, concur with the Company in selling any of the mortgaged pre
mises and in exchanging any of the mortgaged premises for other 
hereditaments suitable for the purposes of the Company or in any 
other dealing with the mortgaged premises and any such sale, exchange 
or dealing may be made on such terms and conditions as the trustees 
may think expedient in the interests of the Company and the bond
holders and under the circumstances.

31. The trustees shall hold the net moneys received by them 
under the last preceding clause after payment of all costs and expenses 
of the Company and the trustees of or incidental to the dealing in 
respect of which the same moneys were received upon trust at the 
request of the Company to lay out the same or any part thereof in 
the erection or improvement of any buildings, works or erections of 
a fixed or permanent nature suitable for the purposes of the Company 
and so as to constitute a permanent improvement of some part of 
the property comprised in this security or in the purchase of other 
freehold, copyhold or leasehold hereditaments suitable for the pur
poses of the Company and so that the site of any such buildings, 
works or erections if not already comprised in these presents and any 
hereditaments and premises so purchased shall be conveyed or assured 
in such manner as the trustees shall require so as to become subject 
to all the trusts, powers and provisions of these presents. Or upon 
trust at the request of the Company to invest the net moneys afore
said either by way of temporary or permanent investment upon some 
or one of the investments herein authorized, with power from time to 
time to vary any of such investments for others of a like nature and 
with power (until the primary trust for conversion shall arise) to
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resort to any such investments for any of the purposes for which the 
net moneys aforesaid are hereinbefore authorized to be expended and 
subject as aforesaid the trustees shall hold the said investments upon 
trust until the primary trust for conversion shall arise to pay the 
income thereof to the Company or its assigns and after the primary 
trust for conversion shall have arisen then as to both capital and in
come thereof upon the trusts hereinbefore declared of the proceeds of 
sale and conversion under the primary trust for conversion, provided 
also that after payment and satisfaction of all moneys intended to be 
secured by these presents both capital and income of the said invest
ments or so much thereof as shall then remain unapplied shall be held 
in trust for the Company.

32. The trustees may from time to time upon the application 
and at the cost of the Company acquire or concur in acquiring new 
or renewed leases of all or any leasehold hereditaments for the time 
being subject to these presents for such extended terms at such rents 
and subject to such covenants and conditions as they may think fit and 
for that purpose may surrender or concur in surrendering existing 
leases and any new or renewed leases may be granted to the trustees 
or as they shall direct and shall become and be in all respects subject 
to these presents as though the same had been hereby demised or 
agreed to be demised by way of mortgage to the trustees.

33. After the trustees shall have entered upon or taken pos
session of the mortgaged premises under the power or trust herein
before contained, the trustees may at their discretion carry on the 
business of the Company in and with any of the mortgaged premises 
for the time being remaining unsold, and manage and conduct the 
same as they may think fit, and in the course of such management may 
employ and pay managers, receivers, valuers, brokers, servants and 
agents of every kind, and may purchase, repair or replace any plant, 
machinery or effects, and enter into such contracts to acquire such 
privileges and concessions as they may think fit, make arrangements 
with the tenants and others and compound, release or compromise, 
claims by or against the Company or trustees and generally act as if 
they were absolute owners of the mortgaged premises without being 
responsible for loss. And may also at discretion demise or let the 
mortgaged premises or any part thereof for any term with or without 
any special or restrictive covenants, stipulations or conditions, pro
vided always that the trustees shall by and out of the rents, profits 
and income of the mortgaged premises and the monies to be made 
by it in carrying on the said business, pay and discharge the expenses
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incurred in and about such management or in the exercise of any of 
the powers or trusts aforesaid or otherwise in respect of anything 
contained in these presents and also pay and discharge all outgoings 
which they shall think fit to pay and shall pay and apply the residue 
of the said rents, profits and monies in manner hereinbefore provided 
with respect to the proceeds of sale and conversion under the primary 
trust for conversion.

34. Upon the security hereby constituted becoming enforceable 
or at any time afterwards, the said trustees shall in addition to all 
other remedies hereby given be entitled to the appointment of a 
sequestrator or sequestrators, receiver or receivers of the mortgaged 
premises and of the earnings, income, rents, issues and profits, and 
may appoint such sequestrator or receiver.

35. Any monies liable to be invested under the trusts of these 
presents may be invested in the name or under the legal control of 
the trustees in or upon any investments in which trustees are by law 
authorized in England to invest trust funds or may be placed on 
deposit in the name of the trustees in such bank or banks in England, 
as the trustees may select.

36. The Company will pay the principal monies and interest 
secured by the bonds in accordance with the tenor thereof respec
tively and will observe and perform the several conditions endorsed 
thereon respectively.

37. The principal monies and interest intended to be secured by 
the bonds shall be a first charge on the mortgaged premises subject 
to the power of dealing with the same hereinbefore conferred upon 
the Company and as between the bondholders the bonds shall rank 
pari passu without any preference or priority by reason of data of 
issue or otherwise.

38. The Company will at all times keep at its head office an 
accurate register of the bonds showing the original issue of each 
bond and which of such bonds are outstanding and which have been 
paid off and the amounts paid off in respect thereof and all or any 
of the following persons, namely, the trustee and the bondholders 
and the persons deriving title under them and the agents authorized 
in writing of any of the parties aforesaid may at all reasonable times 
inspect the said register and take copies of or extracts from the same 
or any part thereof.

39. The Company will during the continuance of this security 
carry on and conduct the business of the Company to the greatest 
possible advantage and will duly and punctually observe and per-

33
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form all the covenants, stipulations, conditions and agreements con
tained in the several contracts, grants or concessions now held or 
which may hereafter be held or acquired by the Company and also 
will in like manner duly and punctually observe and perform all the 
several bye-laws of the towns or municipalities hereinbefore men
tioned or referred to and will keep proper books of account and there
in make true and perfect entries of all dealings and transactions of 
or in relation to the said business and the said books of account and 
all other documents relating to the affairs of the Company shall be 
kept at the head office of the Company or other place or places where 
the said books of account and documents of a similar nature have 
heretofore been kept and the same shall at all reasonable times be 
open for the inspection of the trustees and such person or persons as 
they shall from time to time in writing for that purpose appoint. 
And the Company will at all times during the continuance of this 
security give to the trustees or to such person or persons as last afore
said such information as they shall require as to all matters relating 
to the said business or any after acquired property of the Company or 
otherwise relating to the affairs thereof but so that the Company shall 
not be bound to take stock otherwise than at the period of their 
annual stock-taking unless the trustees certify that in the opinion 
of the trustees there is reasonable ground for believing that the Com
pany has lost a portion of its capital. And will not pull down or 
remove any houses, buildings or erections on the hereditaments for 
the time being subject to this security nor the fixed plant, machinery, 
fixtures and fittings annexed to the same respectively without the 
previous consent in writing of the trustees unless the pulling down 
or removal of any of such last mentioned premises shall be necessary 
on account of the same being worn out or injured or unless such 
pulling down or removal shall be expedient for the beneficial conduct 
of the business and in every such case will replace the buildings or 
premises pulled down or removed by others of similar nature and 
equal value. And also will keep the said houses, buildings and ereo 
tions, fixtures, fixed plant, machinery and every part thereof in a 
good state of repair and in perfect condition and will permit the trus
tees and such persons as they shall from time to time in writing for 
that purpose appoint to enter upon the same hereditaments respec
tively to view the state and condition thereof and of all fixtures and 
also will pay all rents, rates, taxes and assessments payable in respect 
of any part of the mortgaged premises and will insure and keep in
sured such of the mortgaged premises as are of an insurable nature
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against loss or damage by tire in their full insurable value in some 
responsible tire insurance office authorized to transact business in the 
Province of to be approved by the trustees and will duly pay
the premiums and other sums of money payable for that purpose and 
immediately after such payment deliver if required to the trustees the 
receipt for the same and will apply all moneys to be received by 
virtue of any such policy in making good any loss or damage which 
may so arise to the premises or any of them. And if default shall 
be made in keeping the same premises so repaired or insured as afore
said or in delivering any such receipt as aforesaid the trustees may 
repair and insure the same at their discretion and such repairing or 
insurance shall not be deemed to constitute an entry into possession 
by the trustees of the premises so repaired or insured and the Com
pany will on demand repay them every sum of money expended for 
the above purposes or any of them by them with interest at the rate 
of ten per cent, per annum from the time of the same respectively 
having been expended. And until such payment the same shall be a 
charge upon the mortgaged premises.

40. In addition to the ordinary rights of indemnity by law given 
to trustees the Company will at times hereafter keep indemnified the 
trustees from and against all actions, proceedings, costs, charges and 
expenses, claims and demands whatsoever in respect of the execution 
of the trusts hereof or in respect of any matter or thing done or 
omitted without their own wilful default with respect or relating to 
the premises.

The Company shall be at liberty to pay to the trustees and the 
trustees shall be at liberty to accept such remuneration for the services 
hereunder and for and in respect of their guarantee of all or any of 
the same bonds as may be arranged between the trustees and the 
Company. And it is decalred that the trustees may retain and pay 
to themselves out of any monies in their hands under the trust of 
these presents the amount of any such monies, costs, charges, expenses, 
claims or demands, remuneration and premiums as aforesaid and 
shall have a first lien and hypothec for the amount on the mortgaged 
premises to the extent of the sum of five thousand pounds.

41. The provisions contained in the second schedule hereto shall 
have effect in the same manner as if such provisions were herein 
set forth.

42. The trustees may from time to time and at any time waive 
on such terms and conditions as to thorn shall seem expedient any 
breach by the Company of any of the covenants or stipulations in 
these presents contained.
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43. The trustees may delegate to any person or persons all or 
any of the trusts, powers and discretions vested in them by these pre
sents and any such delegation may be made upon such tenus and con
ditions and subject to such regulations including power to sub-dele
gate as the tmstees may think fit.

44. The trustees shall not be bound to see to the observance or 
performance by the Company of any of the obligations hereby im
posed upon it until the security hereby constituted has become en
forceable and the trustees have determined to enforce the same and 
the tmstees shall not be responsible for any loss occasioned by the 
omission so to do.

45. Upon proof being given to the reasonable satisfaction of 
the trustees that all the debentures have been paid off or satisfied and 
upon payment of all costs, charges and expenses incurred by the trus
tees in relation to these presents, the trustees shall at the request of 
the Company reconvey to the Company or as the Company shall 
direct the mortgaged premises or such part thereof as may remain 
vested in them freed and discharged from the trusts herein contained.

46. The trustees may at any time after due notice to the Com
pany apply to the High Court of Justice in England for an order that 
the trusts hereof shall be carried into execution under the direction 
of the court and for the appointment of a receiver or receivers and 
manager of the premises or for any other order in relation to the 
administration of the trusts hereof which the trustees may think 
expedient, and the trustees may assent to or approve of any applica
tion to the court made at the instance of any of the bondholders and 
the trustees shall be indemnified against all expenses incurred by it 
in relation to such proceedings.

47. If and whenever the trustees under or by virtue of their 
guarantee pay the principal money or interest on any bond, such bond 
or the coupons for such interest as the case may be shall be trans
ferred to and delivered to the tmstees who shall stand in the position 
and be entitled to all the rights of such bondholder in respect of such 
bond or coupon.

48. The term “ The Trustees” in these presents shall, except
where the contrary appears, mean the Trust
Society, limited, and their successors and assigns and all others the 
trustees for the time being of these presents.
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FIRST SCHEDULE.

Past I.

Form of Mortgage Bond guaranteed by the 
Trust Society, limited, or other Guarantee Society or Company as 
aforesaid.

DOMINION OF CANADA.

Province of

No. £100
The Company.

First Mortgage £ per cent, gold Bonds.
1. The Company promises to pay to

of or other the registered holder for the time being
hereof on the day of , or on such earlier day as the
principal moneys hereby secured become payable in accordance with 
the conditions endorsed hereon the sum of £ sterling, at the Bank 
of , in the City of London, and also to pay interest
thereon from the date hereof at the rate of £ per centum per 
annum payable half yearly on the day of , and the

day of in each year to the bearer of and upon presenta
tion of the respective coupons for such interests hereto annexed.

2. The Company hereby charges all its undertaking, property 
and assets, both present and future, with payment of the said prin
cipal sum and interest.

3. This bond is issued subject to and with the benefit of the 
conditions indorsed hereon which are to be deemed part of it.

Given under the common seal of the Company this 
day of 19

The common seal of the Company was
affixed hereto in the presence of

[Seal.]

...................................... President.

..................................... , Secretary.

The Company.

Bond No. Interest Coupon No.
For £ half yearly interest due the day of

and payable at the Bank of in
the City of London.

, Secretary.
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THE CONDITIONS WITHIN HEFEKHED TO.

1. This bond is one of a series of first mortgage £ per
cent, bonds each for securing the principal sum of £ sterling
issued or about to be issued by the Company. The bonds of the said 
series are all to rank pari passu as a tirst charge upon the property 
hereby charged without any preference or priority one over another, 
and such charge is to be a floating security.

2. Annexed to this bond are coupons, each providing for the 
payment of a half year’s interest, and such interest will be payable 
only on presentation and delivery of the coupon referring thereto.

3. The principal moneys and interest hereby secured will be 
paid without regard to any equities between the Company and the 
original or any intermediate registered holder thereof.

4. If the principal moneys hereby secured shall become payable
before the day of , 19 , the person presenting this
bond for payment must surrender therewith the coupons representing 
subsequent interest, the Company nevertheless paying the interest for 
the fraction of the current1 half year.

5. The delivery to the Company of this bond and of each of the 
coupons shall be a good discharge for the principal moneys and 
interest therein respectively specified.

6. The principal moneys hereby secured shall immediately be
come payable, (a) If the Company make default in payment of 
any interest hereby secured for a period of months after the
same shall have become payable and the holder hereof before such 
interest is paid by notice in writing to the Company calls in such 
principal moneys. (6) If an order is made or an effective resolution 
passed for winding up the Company, (c) If a distress or analogous 
process or execution or sequestration or any process of any court or 
authority be levied or sued out against the chattels or property of the 
Company or any part thereof, (d) When the security constituted 
by the trust deed hereinafter referred to shall have become enforce
able and the trustees thereof shall have determined or become bound 
to enforce the same, (e) Upon the expiration of months’ notice 
given by the Company of their intention to pay off the amount of this 
bond, but in this case the amount payable will be

pounds sterling.
7. The principal moneys and interest hereby secured will be

paid at the Bank of in the City of London.
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b. The registered holders of bonds of the above issue are and 
will be entitled pari passu to the benelit of and subject to the pro
visions contained in an indenture dated the day of

19 , and made between the Company, of the First l'art
and , of the Second lJart, and the ,
limited, of the Third Part, whereby certain property of the Company 
was vested in Trustees for securing the payment of the principal 
moneys and interest payable in respect of said Bonds.

9. Every Transfer of this Bond must be in writing under the 
hand of the registered Holder or of his legal personal representative. 
The transfer must be delivered at the Registered Office of the

, limited, , with a fee of s. d. and with
such evidence of identity or title as the Company or the said Society 
may reasonably require and thereupon the Transfer will be registered.

The , Limited, (hereinafter called the
Guarantors) do hereby guarantee to of
or other the registered Holder hereof the payment of the principal 
money and interest to become due under this Bond in manner follow
ing, namely:—

1. The Guarantors will on demand made to them in writing 
pay any interest which shall not be paid within days after it be
comes due and any principal money which shall not be paid within

days after the , or in the event of the Company
going into liquidation before that date any principal money which 
may remain owing when the last dividend (if any) has been paid by 
the Company to its Creditors, or on the , whichever
date shall first happen.

2. On payment by the Guarantors of all moneys due under this 
Bond the same shall he transferred to the Guarantors by the Regis
tered Holder thereof.

3. The Guarantors are not to be liable for any losses arising from 
any act done or consent given by the registered holder after the date 
hereof and without the consent of the Guarantors whereby the value 
of this Bond is diminished or prejudiced or the liability or position 
of the Guarantors hereunder is altered.

4. If principal moneys secured under this Bond be not demanded 
from the Guarantors within six Calendar months after the day on 
which the same shall become payable interest thereon shall cease to 
be payable by the Guarantors after the expiration of such six Calen
dar months and the principal money secured under this Bond shall 
not be recoverable from the Guarantors unless payment thereof be
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demanded from the Guarantors within twelve calendar months after 
the day on which the same shall become payable provided always that 
this clause shall not apply in the event of the Company going into 
liquidation on or before the

In witness whereof the Guarantors have caused these presents 
to be sealed with their Common Seal this day of
19
The Common Seal of the ,
Limited, was hereto affixed in the presence of

PART 11.
[Seal.]

FORM OF MORTGAGE BOND NOT GUARANTEED.

The form of this mortgage bond is the same as the guaranteed 
bond omitting and with the exception of the guarantee by the

Trust Society, limited, or other Guarantee Society or
Company.

TRUSTEES’ CERTIFICATE TO BE ANNEXED TO THE MORTGAGE BONDS 

WHETHER GUARANTEED OR NOT.

This is one of the first mortgage £ per cent gold bonds 
issued by the Company each for the sum of
payable pari passu the payment of which is secured by Indenture 
of Trust dated the

For and on behalf of the Trust Society,
limited.

THE SECOND SCHEDULE.

1. The trustee or the Company may from time to time and at 
any time convene a meeting of the bondholders in London.

2. days notice at the least specifying the place, 
day and hour of meeting shall be given previously to any meeting of 
the bondholders; such meeting shall be advertised twice in the Times 
newspaper and if the meeting is not convened by the trustee a copy 
of such notice shall also be left at the office of the trustee days 
before the date of the meeting. It shall be necessary to specify in 
such notice the nature of the business to be transacted at the meet
ing thereby convened.

3. At any such meeting persons holding of the nomi
nal amount of the bonds for the time being outstanding shall form a 
quorum for the transaction of business, and no business shall be trans
acted at any meeting unless the requisite quorum be present at the 
commencement of business.
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4. Any person nominated by the trustees shall be entitled to 
take the chair at every such meeting; and if no person is nominated 
or if at any meeting the person nominated shall not be present within

minutes after the time appointed for holding the meeting, the 
bondholders present shall choose one of their number to be chairman.

5. If within after the time appointed for any
meeting of the bondholders a quorum is not present, the meeting 
shall stand adjourned to the same day in the next week at the same 
time and place; and if at such adjourned meeting a quorum is not 
present, the bondholders present shall form a quorum and may transact 
any business which a meeting of the bondholders is competent to 
transact.

ti. Every question submitted to a meeting of the bondholders 
shall be decided in the first instance by a show of hands, and in case 
of an equality of votes the chairman, both on the show of hands and 
at a poll, shall have a casting vote in addition to the vote or votes (if 
any) to which he may be entitled as a bondholder.

7. At any general meeting of the bondholders, unless a poll is 
demanded by at least three bondholders, a declaration by the chair
man that a resolution has been carried, or carried by any particular 
majority, or lost or not carried by a particular majority, shall be con
clusive evidence of the fact.

8. If at any such meeting a poll is demanded by three or more 
bondholders, it shall be taken in such manner, and either at once or 
after an adjournment, as the chairman directs; and the result of such 
poll shall be deemed to lie the resolution of the meeting at which the 
poll was demanded.

9. The chairman may, with the consent of any such meeting, 
adjourn the same from time to time.

10. Any poll demanded at any such meeting on the election of 
a chairman or on any question of adjournment shall be taken at a 
meeting without adjournment.

11. At any such meeting as aforesaid the respective holders of 
the bonds and no other person or persons shall be recognized and 
treated as the legal holder thereof and accordingly shall be entitled 
to vote in respect thereof.

12. At any such meeting such bondholder shall be entitled to 
one vote in respect of every bond of which he shall be the holder.

13. When the trustees shall have made such entry as mentioned 
in the above written indenture, they, with the authority of an extra
ordinary resolution, may at any time afterwards give up possession
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of the mortgaged premises to the Company, either unconditionally 
or upon any conditions that may be arranged between the Company 
and the trustees with the sanction of an extraordinary resolution.

14. A general meeting of the bondholders shall, in addition to 
the power hereinbefore given, have the following powers exercisable 
by extraordinary resolution and with the consent of the trustee, 
namely :

(1) . Power to sanction the release of any of the mortgaged 
premises.

(2) . Power to sanction any modification or compromise of the 
rights of the bondholders against the Company or against its property 
whether such rights shall arise under the bond or under these presents 
or otherwise.

(3) . Power to assent to any modification of the provisions con
tained in these presents which shall be proposed by the Company.

15. Any extraordinary resolution passed at a general meeting 
of the bondholders duly convened and held in accordance with these 
presents and to which the consent of the trustee has been obtained 
shall be binding upon all the bondholders whether present or not 
present at such meeting and each of the bondholders shall be bound to 
give effect thereto accordingly .

16. The expression “ extraordinary resolution ” when used in this 
schedule means a resolution passed at a meeting of the bondholders 
duly convened and held in accordance with the provisions herein con
tained by a majority consisting of not less than three-fourths of the 
persons voting thereat, provided that in computing the majority when 
a poll is demanded reference shall be had to the number of votes to 
which every such person is entitled under these presents.

17. Minutes of all resolutions and proceedings at every such 
meeting as aforesaid shall be made and duly entered in books to be 
from time to time provided for that purpose by the trustees at the 
expense of the Company; and any such minutes as aforesaid, if pur
porting to be signed by the chairman of the meeting at which such 
resolutions were passed or proceedings bad, or by the chairman of the 
next succeeding meeting of the bondholders, shall be conclusive evi
dence of the matters therein stated and until the contrary is proved 
every such meeting in respect of the proceedings of which minutes had 
been made shall be deemed to have been duly held and convened and 
all resolutions passed thereat or proceedings had to have been duly 
passed and had.
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W hereof acte Done and passed at the City of this
day of , and of record in the office of

the said Mtre. , under number . And after
due reading hereof the parties signed and the corporate seal of the 
said Company was affixed in the presence of the
said notary.

(Signed), The Co., by

President (or Vice-President).
Secy.

The Trust Society, Limited, by

Atty.

N.P.

A true copy of the original hereof remaining of record in my office.

ANOTHER FORM OF MORTGAGE TO TRUSTEES 
TO SECURE BONDS.

On thia day of
Before the undersigned Notary Public,

Appeared :—
Company, a body politic and corporate, duly 

incorporated, and having its head office at the City of Montreal, in 
the Province of Quebec, Canada, acting and represented by

, the President, and the Secretary,
hereto duly authorized by resolution of the Board of Directors, here
inafter called the Company,

Party of the first part,
AND

hereinafter called the Trustees,
Party of the second part.

Who declared as follows :—
Whereas the Company was incorporated by special Act of the 

Quebec Legislature, being Chap. Viet,
Whereas shares of the capital stock of the

said Company have been issued and fully paid up,
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Whereas at a meeting duly convened on the day of
1900, the Directors of the said Company did enact 

and pass the following By-law, being By-law No. , to wit :—

BY-LAW NO. —

Moved by , Seconded by

Whereas it is expedient in the interests of the Company to issue 
bonds to an amount not exceeding in the aggregate 
thousand dollars,

Now THEREFORE BE IT RESOLVED !----

That the officers of the Company be and are hereby authorized 
to cause to be printed and issued a series of hundred mort
gage bonds for dollars each, amounting in the aggregate
to dollars, the. principal of said bonds payable in

years from the date of issue, and to bear interest at the 
rate of per centum per annum, payable semi-annually,
the said interest payments to be evidenced by interest
coupons attached to each of the said bonds, principal and interest 
to be made payable at at Montreal.

And for the purpose of securing the payment of the principal 
and interest of the said bonds, the President and Secretary arc 
hereby authorized to sign and execute on behalf of the Company a 
deed of hypothec and mortgage (or trust conveyance) in favor of 
Trustees for and on behalf of the holders of the said bonds, and in 
and by the said deed to hypothecate and mortgage and otherwise 
secure to the said Trustees, in such manner as may be found necessary, 
all the property, rights, real estate, plant, machinery, furniture and 
fixtures, and property of every kind, name and description of the said 
Company, the same to be held by the said Trustees subject to such 
conditions as the officers of the Company may in and by the said 
deed stipulate and said deed to contain covenants respecting redemp
tion, insurance and other clauses satisfactory to the President and 
Secretary and the Company’s solicitors.

Whereas on the day of a special general
meeting of the shareholders of the said Company was duly hold in the 
City of aforesaid, in accordance with the By-laws and
specially called for the purpose of considering the said By-law.

Whereas at the said special meeting of the shareholders a 
quorum of the said shareholders was present, and the said By-law
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was (July passed and approved by the votes of shareholders repre
senting more than seventy-live percent, of the actual paid up stock 
of the company (or as required by the law under which the Com
pany is incorporated).

\\ lIKukas a draft of the present deed and of the form of deben
ture and coupons hereinafter referred to was duly submitted to the 
Directors of the said Company at a meeting held on the 
day of and duly approved of by said Directors and
the Company’s solicitors,

Whereas the present deed and debentures and coupons herein 
set forth conform in all respects to the said draft, and

Where as the Trustees aforesaid have executed these presents 
to evidence their acceptance of the trusts herein contained ; and

Whereas this mortgage is given for the purpose of securing 
the payment of the principal and interest of the said debentures, with
out discrimination or preference, according to their tenor and effect, 

Now therefore these presents witness:—
The Company, party of the first part, in pur

suance of the above By-law, and for the purpose of securing the 
payment of the said bonds, amounting in the aggregate to 
thousand dollars currency, and the interest thereon at the rate of 

per centum per annum, as evidenced by the said interest 
coupons, hath mortgaged and hypothecated (or assigned and con
veyed, etc.), and doth by those presents mortgage and hypothecate 
in favor of the Trustees, parties of the second part, their successors 
and assigns, the following immoveable property, acquired by the 
said Company under

Together with all and singular the rights, machinery, furniture 
and fixtures, rents, revenues, franchises and property of every kind, 
name and description of the said Company, which
it now has or owns and which it may hereafter own or acquire.

The Company covenants and agrees with the said Trustees that 
it is the absolute owner and proprietor of the property hereinabove 
described and hereby mortgaged and hypothecated, and that it has 
full authority and lawful power to execute the present hypothec (or 
conveyance) and that the said real estate is free and clear of all in
cumbrances except

The present mortgage is thus made to the said Trustees in trust 
for the equal and proportionate benefit and security of the present 
and future holders of the debentures to be issued and secured by this 
deed, and for the payment of the said debentures when payable and 
the performance of and compliance with the covenants and conditions
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of this deed, without preference, priority or distinction as to lien or 
other use of any one debenture by reason of priority in the issue or 
negotiation thereof, so that each and every debenture issued as afore
said shall have said parity, right, lien and privilege under and by 
this indenture, and that the principal and interest of every deben
ture shall, subject to the terms herein, be equally and proportion
ately secured hereby, as if all had been made, executed, delivered 
and negotiated simultaneously with the execution of this deed.

The mortgage bond hereinabove referred to shall be in the form 
following, to wit:—

DOMINION OF CANADA.
No. $

Province of
The Company,

MORTGAGE * GOLD BONDS.

Total Issue, - - - $
The Company, of , in the Province

of , Canada, promises to pay to the bearer, or, if regis
tered, to the registered holder hereof, on the day of
one thousand nine hundred and , or bn such earlier day as the
principal monies hereby secured become payable in accordance with 
the conditions endorsed hereon, the sum of dollars
currency in gold of or equal to the present standard of weight and 
fineness, and also to pay interest thereon from the date hereof, at 
the rate of dollars per centum per annum, payable half-
yearly on the day of and on the
day of in each year, to the bearer of and upon presenta
tion and surrender of the respective interest coupons hereto annexed. 
Payments of principal and interest to be made at the

2. This Bond is one of a series of hundred bonds of
hundred dollars each, secured by a Deed of Hypothec and 

Mortgage passed before on day of
,19 , hypothecating in favor of

as Trustees, the property of the Company therein specified, consisting 
of real estate, plant, machinery,
etc., which deed is duly executed and registered, as appears by the 
Trustees* certificate endorsed hereon.

3. This Bond is issued subject to and entitled to the benefit of 
the said deed and the conditions endorsed hereon, which are to be 
deemed part of it.
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Given under the Common Seal of the Company, this 
day of A.D. 19

[Seal]
President. Secretary.

Bond No.
Tax 

For 
day of
in the City of

INTEREST COUPON.

Interest Coupon No. 
Company.

dollars, half year’s interest due the 
19 , and payable at the

Secretary.

TRUSTEES’ CERTIFICATE.
This is one of a series of hundred bonds of like tenor

and effect, secured by Deed of Mortgage and Hypothec, passed before 
on the day of A.D. 19 ,

and duly registered.
Trustees.

(ENDORSEMENT.)

No.------
The Company,

MORTGAGE PER CENT. GOLD BONDS.
$------

Principal payable 19
Interest payable semi-annually, the 

day of , and
day of at the

Montreal.

THE CONDITIONS WITHIN REFERRED TO.

1. This Bond is one of a series of hundred Mortgage
per cent. Gold Bonds, each for the principal sum of

dollars currency. The bonds of the said series are all to rank pari 
passu as a charge upon the property hereby mortgaged without any 
preference or priority one over another.

2. Annexed to this Bond are coupons, each providing
for the payment of a half year’s interest, and such interest will be 
payable on presentation and delivery of the coupons referring thereto.
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3. The principal moniee and interest hereby secured will be 
paid without regard to any equities between the Company and the 
original or any intermediate registered holder thereof.

4. If the principal monies hereby secured shall become payable
before the day of , one thousand nine
hundred , the person presenting this Bond for pay
ment must surrender therewith the coupons representing the subse
quent interest, the Company nevertheless paying the interest for the 
fraction of the current year.

5. The delivery to the Company of this Bond and of each of the 
coupons shall be a good discharge for the principal monies and interest 
therein respectively specified.

6. The principal monies hereby secured shall immediately be
come payable : (a) If default be made in the payment of some 
interest on any of the bonds for a period of three months after such 
interest shall become payable; (b) If an order be made by any com
petent Court or an effective resolution be passed by the said Company 
for winding up the Company; (c) If an execution or sequestration 
or any process of any Court or authority be respectively levied or sued 
out against the property hereby hypothecated for the purpose of 
bringing the same to sale and remain unsatisfied for ten days; (d) If 
the Company commit a substantial breach of any covenant or stipula
tion contained in Trust Deed; (e) When the security constituted by 
the Trust Deed shall have become enforceable, and the Trustees shall 
have determined or become bound to enforce the same; (f) Upon the

• expiration of three months’ notice given by the Company of its inten
tion to pay off the amount of this Bond, but in this case, the amount 
payable will be hundred and dollars, as
provided in the Trust Deed.

7. The principal monies and interest hereby secured will be
paid at the in the City of

8. This bond may be registered in the books of the Company, 
in the name of the holder, in which case it can only be transferred 
on the books of the Company by the registered holder in person or 
by attorney.

9. This Bond shall not be valid or obligatory until certified by 
the Trustees.

N.B.—Further conditions should be added as in previous form 
of similar deed.
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CANADA COMPANIES’ ACT.

(Belny Chapter 119 of the Raised Statutes.)

An Act respecting the incorporation of Joint Stock Companies by Letters 
Patent.

HER MAJESTY, by and with the advice and consent of the Senate and House
of Commons of Canada, enacts as follows :—

SHORT TITLE.

1. Short title.—This Act may be cited as “ The Companies Act.” 40 V., 
c. 43, s. 1.

INTERPRETATION.

2. Interpretation.—In this Act, and in all letters patent and supple
mentary letters patent issued under it, unless the context otherwise 
requires,—

(а) The expression “ the company" means the company incorporated 
by letters patent under this Act ;

(б) The expression “the undertaking” means the business of every kind 
which the company is authorized to carry on ;

(c) The expression "loan company” means a company incorporated for 
any of the purposes to which the powers of loan companies extend, as here
inafter provided ;

(d) The expression “real estate” or “land,” includes messuages, lands, 
tenements and hereditaments of any tenure, and all immovable property of 
any kind ;

(e) The expression “shareholder ” means every subscriber to or holder 
of stock in the company, and includes the personal representatives of the 
shareholder ;

(/) The expression " manager ” includes the cashier and secretary. 40 
V., c. 43, s. 2.

LETTERS PATENT.

3. Companies formed for certain purposes may be incorporated by 
letters patent.—The Governor in Council may, by letters patent under the 
Great Seal, grant a charter to any number of persons, not less than five, who 
petition therefor, constituting such persons, and others who thereafter become 
shareholders in the company thereby created, a body corporate and politic,

34
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for any of the purposes or objects to which the legislative authority of the 
Parliament of Canada extends, except the construction and working of rail
ways, or the business of banking and the issue of paper money, or the busi
ness of insurance. 40 V., c. 43, s. 3.

4. Notice to be given and what it shall contain.-1'116 applicants for 
such letters patent shall give at least one month’s previous notice, in the 
Canada (iazrttc, of their intention to apply for the same, stating therein,—

(а) The proposed corporate name of the company, which shall not be 
that of any other known company, incorporated or unincorporated, or any 
name liable to be confounded therewith, or otherwise, on public grounds, 
objectionable ;

(fc) The purposes for which its incorporation is sought ;
(c) The place within Canada which is to be its chief place of business ;
(d) The proposed amount of its capital stock—which, in the case of a 

loan company, shall not be less than one hundred thousand dollars ;
(<■) The number of shares and the amount of each share;
(f) The names in full and the address and calling of each of the appli

cants, with special mention of the names of not more than fifteen and not 
less than three of their number, who are to be the first or provisional directors 
of the company, and the majority of whom shall be residents of Canada. 
40 V., c. 43, s. 4.

5. Petition for letters patent.—At any tlme» not more than one month 
after the last publication of such notice, the applicants may petition the 
Governor in Council, through the Secretary of State, for the issue of such 
letters patent:

2. Such petition shall state the facts set forth in the notice, the amount 
of stock taken by each applicant, the amount paid in upon the stock of each 
applicant, and the manner in which the same has been paid in, and is held 
for the company.

3. The aggregate of the stock so taken shall be at least the one half of 
the total amount of the proposed capital stock of the company:

4. The aggregate so paid in thereon shall, if the company is not a loan 
company, be at least ten per cent, of the stock so taken; if the company is 
a loan company the aggregate so paid in of the stock so taken shall be at 
least ten per cent, thereof, and shall not be less than one hundred thousand 
dollars;

5. (a) Such aggregate shall be deposited to the credit of the Receiver 
General of Canada, and shall be standing at such credit in some chartered 
bank in Canada, and the applicants shall, with their petition, produce the 
deposit receipt for such amount so deposited.

(б) At any time after the signing of letters patent incorporating the 
applicants as a company, the said aggregate, so paid in to the credit of the 
Receiver General, may be returned to and for the sole use of the company, 
or in case of failure to incorporate, to the applicants who have paid in or 
contributed to the same, under regulations from time to time made by the 
Governor in Council.

(c) In case the object of the company is one requiring that it should 
own real estate, any portion not exceeding one-half of such aggregate may 
be taken as paid in, if it is honâ fide invested in real estate suitable to such
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object, and such real estate Is, by a valid and sufficient registered deed, duly 
held by two or more trustees for the company, and the applicants shall estab
lish the fact, by oath, affirmation or declaration, that such real estate is of 
the required value over and above all encumbrances thereon. 40 V., c. 43. s. 5. 
(As amended by 61 Viet (1898), c. 60.)

6. Preliminary matters to be established.—Before the letters patent 
are issued, the applicants shall establish, to the satisfaction of the Secretary 
of State, or of such other officer ns Is charged by the Governor in Council 
to report thereon, the sufficiency of their notice and petition, and the truth 
and sufficiency of the facts therein set forth, and that tne proposed name is 
not the name of any other known incorporated or unincorporated company; 
and for that purpose, the Secretary of State, or such other officer, shall take 
and keep of record any requisite evidence in writing, by oath or affirmation 
or by solemn declaration. 40 V., c. 43, s. 6.

7. Facts to be recited in letters patent.—The letters patent shall recite 
such of the established averments of the notice and petition as to the Gover
nor in Council seems expedient. 40 V., c. 43, s. 7.

8. Governor may give another corporate name.—The Governor in 
Council may give to the company a corporate name, different from that pro
posed by the applicants in their published notice, if the proposed name is 
objectionable. 40 V., c. 43, s. 8.

9. Notice of issuing letters patent.—Notice of the granting of the 
letters patent shall be forthwith given by the Secretary of State, in the 
Canada (iazette, in the form A in the schedule to this Act; and thereupon, 
from the date of the letters patent, the persons therein named, and their 
successors, shall be a body corporate and politic, by the name mentioned 
therein; and a copy of every such notice shall forthwith be, by the com
pany to which such notice relates, inserted on four separate occasions in at 
least one newspaper in the county, city or place where the head office or chief 
agency is established. 40 V., c. 43, ss. 9 and 106.

SUPPLEMENTARY LETTERS PATENT.

Change of name.

10. Governor may change name by supplementary patent.— 
If it is made to appear, to the satisfaction of the Governor in Council, that 
the name of any company (whether given by the original or by supple
mentary letters patent, or on amalgamation) incorporated under this Act, 
is the same as the name of an existing incorporated or unincorporated com
pany, or so similar thereto as to be liable to be confounded therewith, the 
Governor in Council may direct the issue of supplementary letters patent, 
reciting the former letters and changing the name of the company to some 
other name which shall be set forth in the supplementary letters patent. 
40 V., c. 43, s. 11.

11. Company may obtain change of name.—When a company incor
porated under this Act is desirous of adopting another name, the Governor 
in Council, upon being satisfied that the change desired is not for any im-



632 CANADIAN COMPANY LAW.

proper purpose, may direct the issue of supplementary letters patent, reciting 
the former letters patent and changing the name of the company to some 
other name, which shall be set forth in the supplementary letters patent. 
40 V., c. 43, s. 12.

12. Change not to affect rights or obligations.-‘No alteration of its 
name under the two sections next preceding shall affect the rights or obli
gations of the company; and all proceedings may be continued or com
menced by or against the company under its new name that might have 
been continued or commenced by or against the company under its former 
name. 40 V., c. 43, s. 13.

Obtaining of further powers.

13. Company may authorize director! to apply for extension of
powers.__The company may, from time to time, by a resolution passed by
the votes of shareholders representing at least two-thirds in value of the 
subscribed stock of the company, at a special general meeting called for the 
purpose, authorize the directors to apply for supplementary letters patent 
extending the powers of the company to such other purposes or objects, for 
which a company may be incorporated under this Act, as are defined in the 
resolution. 40 V., c. 43, s. 14.

14. Application by directors.—The directors may, at any time within 
six months after the passing of any such resolution, petition the Governor 
in Council, through the Secretary of State, for the issue of such supple
mentary letters patent:

2. The applicants for such supplementary letters patent shall give at 
least one month’s notice in the Canada Gazette of their intention to apply 
for the same, stating therein the purposes or objects to which it is desired 
to extend the powers of the company. 40 V., c. 43, s. 15.

15. Proof to be furnished to Secretary of State.—Before such sup
plementary letters patent are issued, the applicants shall establish to the 
satisfaction of the Secretary of State or of such other officer as ia charged 
by the Governor in Council to report thereon, the due passing of the resolu
tion authorizing the application and the sufficiency of their notice and peti
tion; and for that purpose the Secretary of State, or such other officer, shall 
take and keep of record any requisite evidence in writing, by oath or affirma
tion, or by solemn declaration. 40 V., c. 43, s. 16.

16. Grant of supplementary letters patent.—Upon due proof so made, 
the Governor in Council may grant supplementary letters patent under the 
Great Seal, extending the powers of the company to all or any of the objects 
defined in the resolution; and notice thereof shall be forthwith given by the 
Secretary of State, in the Canada Gazette, in the form B in the schedule to 
this Act; and thereupon, from the date of the supplementary letters patent, 
the undertaking of the company shall extend to and include the other pur
poses or objects set out in the supplementary letters patent as fully as if 
such other purposes or objects were mentioned in the original letters patent; 
and a copy of every such notice shall forthwith be, by the company to which
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the notice relates, inserted on four separate occasions in at least one news
paper in the county, city or place where the head office or chief agency is 
established. 40 V., c. 43, ss. 17 and 106.

Increase or reduction of capital, dc.

17. Subdivision of shares.—The directors of the company, other than 
a loan company, may, at any time, make a by-law subdividing the existing 
shares into shares of a smaller amount. 40 V., c. 43, s. 19.

18. Increase of capital.—The directors of the company may, at any 
time after the whole capital stock of the company has been taken up and 
fifty per cent, thereon paid in, make a by-law for increasing the capital stock 
of the company to any amount which they consider requisite for the due 
carrying out of the objects of the company:

2. Such by-law shall declare the number of the shares of the new stock, 
and may prescribe the manner in which the same shall be allotted : and in 
default of its so doing, the control of such allotment shall vesi absolutely 
in the directors. 40 V., c. 43, s. 20.

19. Reduction of capital.—The directors of the company may, at any 
time, make a by-law for reducing the capital stock of the company to any 
amount which they consider advisable and sufficient for the due carrying 
out of the undertaking of the company; but the capital stock of a loan com
pany shall never be reduced to less than one hundred thousand dollars:

2. Such by-law shall declare the number and value of the shares of the 
stock as so reduced, and the allotment thereof, or the manner in which the 
same shall be made:

3. The liability of shareholders to persons who were, at the time of the 
reduction of the capital, creditors of the company, shall remain the same as 
if the capital had not been reduced. 40 V., c. 43. ss. 21 and 22, part.

20. Such by-law to be approved by shareholders and confirmed by 
supplementary letters patent.—No by-law for increasing or reducing the 
capital stock of the company, or for subdividing the shares, shall have any 
force or effect whatsoever, until it is approved by the votes of shareholders 
representing at least two-thirds in value of all the subscribed stock of the 
company, at a special general meeting of the company duly called for con
sidering the same, and afterwards confirmed by supplementary letters 
patent. 40 V„ c. 43, s. 22, part.

21. Petition for supplementary letters patent to confirm by-law.—
At any time, not more than six months after such sanction of such by-law, 
the directors may petition the Governor in Council, through the Secretary 
of State, for the issue of supplementary letters patent to confirm the same:

2. The directors shall, with such petition, produce a copy of such by-law, 
under the seal of the company, and signed by the president, vice-president 
or secretary, and establish to the satisfaction of the Secretary of State, or of 
such other officer as is charged by the Governor in Council to report thereon, 
the due passage and approval of such by-law, and the expediency and bond
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fide character of the increase or reduction of capital or subdivision of shares, 
as the case may be, thereby provided for:

3. The Secretary of State or such officer shall, for that purpose, take 
and keep of record any requisite evidence in writing, by oath or affirmation 
or by solemn declaration, as above mentioned. 40 V., c. 43, s. 23.

22. Granting of supplementary letters patent ;—notice;—effect of 
such letters patent.—Upon due proof so made, the Governor in Council 
may grant such supplementary letters patent under the Great Seal; and 
notice thereof shall be forthwith given by the Secretary of State in the 
Canada Uazette, in the form C, in the schedule to this Act: and thereupon, 
from the date of the supplementary letters patent, the capital stock of the 
company shall be and remain increased or reduced, or the shares 
shall be subdivided, as the case may be, to the amount, in the 
manner and subject to the conditions set forth by such by-law; and the 
whole of the stock, as so increased or reduced, shall become subject to the 
provisions of this Act, in like manner, as far as possible, as if every part 
thereof had been or formed part of the stock of the company originally sub
scribed. 40 V., c. 43, s. 24.

POWERS OF TI1E COMPANY.

23. Powers given to be subject to this Act.—A11 powers given to the 
company by the letters patent or supplementary letters patent shall be 
exercised, subject to the provisions and restrictions contained in this Act 
40 V., c. 43, s. 25.

24. General corporate powers.—Every company incorporated under 
this Act may acquire, hold, sell and convey any real estate requisite for the 
carrying on of the undertaking of such company, and shall forthwith become 
and be invested with all property and rights, real and personal, theretofore 
held by or for it under any trust created with a view to its incorporation, 
and with all the powers, privileges and immunities requisite or incidental 
to the carrying on of its undertaking, as if it was incorporated by a special 
Act of Parliament, embodying the provisions of this Act and of the letters 
patent: Provided always, that the exercise by loan companies of the powers 
conferred by this section shall be subject to the special provisions respecting 
such companies hereinafter contained. 40 V„ c. 43, s. 10.

CAPITAL STOCK.

25. Stock to be personal estate.—The stock of the company shall be 
personal estate, and shall be transferable, in such manner, and subject to 
all such conditions and restrictions as are prescribed by this Act or by the 
letters patent or by by-laws of the company. 40 V., c. 43, s. 34.

26. Allotment of stock.—M the letters patent, or the supplementary 
letters patent, make no other definite provision, the stock of the company, 
or any Increased amount thereof, so far as it is not allotted thereby, shall be 
allotted at such times and in such manner as the directors prescribe by by
law. 40 V., c. 43, s. 36.
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27. Share» to be paid in cash, subject to certain exceptions —
Every share in the company shall, subject to the provisions of sub-section 
five of section five of this Act, be deemed to have been issued and to be held 
subject to the payment of the whole amount thereof in cash, unless the same 
has been otherwise agreed upon or determined by a contract duly made in 
writing and filed with the Secretary of State at or before the issue of such 
shares. 40 V., c. 43, s. 83.

(As to Preference Stock, see 62-68 V., c. 40, at p. 556, infra.)

DIRECTORS.

28. Board of directors.—The affairs of the company shall be managed 
by a board of not more than fifteen nad not less than three directors. 40 V., 
c. 43, s. 2ti.

29. Provisional directors.—The persons named as such, in the letters 
patent, shall be the directors of the company, until replaced by others duly 
appointed in their stead. 40 V., c. 43, s. 27.

30. Qualifications of subsequent directors.—No person shall be elected 
or appointed as a director thereafter unless he is a shareholder, owning 
stock absolutely in his own right, and to the amount required by the by-laws 
of the company, and not in arrear in respect of any call thereon; and at all 
times the majority of the directors of the company shall be persons resident 
in Canada. 40 V., c. 43, a. 28.

31. By-law for increase or decrease of number of directors.—
The company may, by by-law, increase to not more than fifteen, or decrease 
to not less than three, the number of its directors, or may change the com
pany’s chief place of business in Canada; but no by-law for either of the 
said purposes shall be valid or acted upon unless it is approved by a vote of 
at least two-thirds in value of the stock represented by the shareholders 
present at a special general meeting duly called for considering the by-law; 
nor until a copy of such by-law, certified under the seal of the company, has 
been deposited with the Secretary of State, and has also been published in 
the Canada Gazette. 40 V., c. 43, s. 18.

32. Election of directors.—Directors of the company shall be elected 
by the shareholders, in general meeting of the company assembled at some 
place within Canada,—at such times, in such manner and for such term, 
not exceeding two years, as the letters patent, or, in default thereof, as the 
by-laws of the company prescribe. 40 V., c. 43, s. 29.

33. Mode and times of election.—111 the absence of other provisions in 
such behalf, in the letters patent or by-laws of the company,—

(a) The election of directors shall take place yearly, and all the directors 
then in office shall retire, but, if otherwise qualified, they shall be eligible for 
re-election ;

(b) Notice of the time and place for holding general meetings of the 
company shall be given at least twenty-one days previously thereto, in some
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newspaper published in the place where the head office or chief place of 
business of the company is situate, or if there is no such newspaper, then in 
the place nearest thereto in which a newspaper is published;

(c) At all general meetings of the company, every shareholder shall be 
entitled to give one vote for each share then held by him: such votes may 
be given in person or by proxy—the holder of any such proxy being himself 
a shareholder; but no shareholder shall be entitled, either in person or by 
proxy, to vote at any meeting unless he has paid all the calls then payable 
upon all the shares held by him; all questions proposed for the considera
tion of the shareholders shall be determined by the majority of votes—the 
chairman presiding at such meeting having the casting vote in case of an 
equality of votes;

(</) Every election of directors shall be by ballot;
(c) Vacancies occurring in the board of directors may be filled, tor the 

remainder of the term, by the directors from among the qualified share
holders of the company;

(/) The directors shall, from time to time, elect from among themselves 
a president and, if they see fit, a vice-president of the company; and may 
also appoint all other officers thereof. 40 V., c. 43, s. 30.

34. Failure to elect directors, how remedied.—at any time, an 
election of directors is not made, or does not take effect at the proper time, 
the company shall not be held to be thereby dissolved; but such election 
may take place at any subsequent general meeting of the company duly 
called for that purpose; and the retiring directors shall continue in office 
until their successors are elected. 40 V., c. 43, s. 31.

POWERS OF DIRECTORS.

35. Powers and duties of directors.—The directors of the company 
may administer the affairs of the company in all things, and make or cause 
to be made for the company, any description of contract which the company 
may, by law, enter into; and may, from time to time, make by-laws not con
trary to law, or to the letters patent of the company, or to this Act, for the 
following purposes:—

(а) The regulating of the allotment of stock, the making of calls there
on, the payment thereof, the isuue and registration of certificates of stock, 
the forfeiture of stock for non-payment, the disposal of forfeited stock and 
of the proceeds thereof, and the transfer of stock;

(б) The declaration and payment of dividends;
(c) The number of the directors, their term of service, the amount of 

their stock qualification, and their remuneration, if any;
(d) The appointment, functions, duties and removal of all agents, officers 

and servants of the company, the security to be given by them to the com
pany and their remuneration;

(e) The time and place for the holding of the annual meetings of the 
company, the calling of meetings, regular and special, of the board of direc
tors and of the company, the quorum, the requirements as to proxies, and the 
procedure in all things at such meetings;

(f) The imposition and recovery of all penalties and forfeitures which 
admit of regulation by by-law;
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(if) The conduct, in all other particulars, of the affairs of the company:
And the directors may, from time to time, repeal, amend or re-enact the 

same; but every such by-law, and every repeal, amendment or re-enactment 
thereof, unless in the meantime confirmed at a general meeting of the com
pany, duly called for that purpose, shall only have force until the next annual 
meeting of the company, and in default of confirmation thereat, shall, at 
and from that time only, cease to have force:

2. No by-law for the issue, allotment, or sale of any portion of the un
issued stock at any greater discount or at any less premium than that which 
has been previously authorized at a general meeting, and no by-law for the 
remuneration of the president or any director, shall be valid or acted upon 
until the same has been confirmed at a general meeting. 40 V., c. 43, s.32, 
p art.

36. Debts to company may be deducted from dividends.—
The directors may deduct from the dividends payable to any shareholder all 
such sums of money as are due from him to the company, on account of 
calls or otherwise. 40 V., c. 43, s. 59.

37. Issue of bonds- &c., by company.—The directors may, when 
authorized by a by-law for that purpose, passed and approved of by the votes 
of shareholders, representing at least two-thirds in value of the subscribed 
stock of the company represented at a special general meeting duly called 
for considering the by-law,—

(o) Borrow money upon the credit of the company and issue bonds, de
bentures or other securities for any sums borrowed, at such prices as are 
deemed necessary or expedient; but no such debentures shall be for a less 
sum than one hundred dollars;

(b) Hypothecate or pledge the real or personal property of the company 
to secure any sums borrowed by the company:

But the amount borrowed shall not, at any time, be greater than seventy- 
five per cent, of the actual paid-up stock of the company:—Provided always 
that the limitations and restrictions on the borrowing powers of the company 
contained in this section shall not apply to or include moneys borrowed by 
the company on bills of exchange or promissory notes drawn, made, accepted, 
or endorsed by the company. 40 V., c. 43, s. 85 (as amended by 60-61 V. 
(1897), c. 27, s. 1).

38. Calling in of moneys unpaid on shares.—The directors may, from 
time to time, make such calls upon the shareholders in respect of all moneys 
unpaid upon their respective shares, as they think fit, at such times and 
places and in such payments or instalments as the letters patent, or this 
Act, or the by-laws of the company require or allow. 40 V., c. 43, s. 52.

39. Interest on calls overdue.—A. call shall be deemed to have been 
made at the time when the resolution of the directors authorizing such call 
was passed; and if a shareholder fails to pay any call due by him, on or 
before the day appointed for the payment thereof, he shall be liable to pay 
interest for the same, at the rate of six per cent, per annum, from the day 
appointed for payment to the time of actual payment thereof. 40 V., c. 43, 
s. 53.
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40. Payment in advance on shares.—The directors may, if they think 
fit, receive from any shareholder willing to advance the same, all or any 
part of the amounts due on the shares held by such shareholder, beyond the 
sums then actually called for; £.Ld upon the moneys so paid in advance, or 
so much thereof as, from time to time, exceeds the amount of the calls then 
made upon the shares in respect of which such advance is made, the com
pany may pay interest at such rate, not exceeding eight per cent, per annum, 
as the shareholder who pays such sum in advance and the directors agree 
upon. 40 V., c. 43, s. 64.

41. Forfeiture of shares for non-payment of calls.—If. after such 
demand or notice as is prescribed by the letters patent or by the by-laws 
of the company, any call made upon any share is not paid within such time 
as, by such letters patent or by the by-laws, is limited in that behalf, the 
directors, in their discretion, by vote to that effect duly recorded in their 
minutes, may summarily declare forfeited any shares whereon such payment 
is not made; and the same shall thereupon become the property of the com
pany and may be disposed of as, by the by-laws of the company or otherwise, 
they prescribe; but, notwithstanding such forfeiture, the holder of such 
shares at the time of forfeiture shall continue liable to the then creditors 
of the company for the full amount unpaid on such shares at the time of 
forfeiture, less any sums which are subsequently received by the company 
in respect thereof. 40 V., c. 43, s. 65.:

42. Enforcement of payment of calls by action.—The directors may, 
if they see fit, instead of declaring forfeited any share or shares, enforce 
payment of all calls, and interest thereon, by action in any court of compe
tent jurisdiction; and in such action it shall not be necessary to set forth 
the special matter, but it shall be sufficient to declare that the defendant is 
a holder of one share or more, stating the number of shares, and is indebted 
in the sum of money to which the calls in arrear amount, in respect of one 
call or more, upon one share or more, stating the number of calls and the 
amount of each call, whereby an action has accrued to the company under 
this Act; and a certificate under their seal, and purporting to be signed by 
any officer of the company, to the effect that the defendant is a shareholder, 
that such call or calls has or have been made, and that so much is due by 
him and unpaid thereon, shall be received in all courts as primâ facie evi
dence thereof. 40 V., c. 43, s. 56.

BOOKS OF THE COMPANY.

43. Book to be kept and what to contain.—The company shall cause 
a book or books to be kept by the secretary, or by some other officer speci
ally charged with that duty, wherein shall be kept recorded,—

(а) A copy of the letters patent incorporating the company, and of any 
supplementary letters patent, and of all by-laws thereof;

(б) The names, alphabetically arranged, of all persons who are or have 
been shareholders;

(c) The address and calling of every such person, while such share
holder;

(d) The number of shares of stock held by each shareholder ;



CANADA COMPANIES’ ACT. 539

(c) The amounts paid in and remaining unpaid, respectively, ou the 
sto^k of each shareholder ;

(1) The names, addresses and calling of all persons who are or have 
been directors of the company, with the several dates at which each became 
or ceased to be such director :

2. A book called the register of transfers shall be provided, and in such 
book shall be entered the particulars of every transfer of shares in the 
capital of the company. 40 V., c. 43, s. 36.

44. Books to be open for inspection and taking extracts therefrom. 
—Such books shall, during reasonable business hours of every day, except 
Sundays and holidays, be kept open for the inspection of shareholders and 
creditors of the company, and their personal representatives, at the head 
office or chief place of business of the company; and every such shareholder, 
creditor or personal representative may make extracts therefrom. 40 V., 
c 43, s. 37.

45. Penalty for false entries.—Every director, officer or servant of the 
company, who knowingly makes or assists in making any untrue entry in 
any such book, or who refuses or wilfully neglects to make any proper entry 
therein, or to exhibit the same, or to allow the same to be inspected and 
extracts to be taken therefrom, is guilty of a misdemeanor. 40 V., c. 43, s. 40.

46. Forfeiture for neglect.—Every company which neglects to keep 
such book or books as aioresaid, shall forfeit its corporate rights. 40 V., 
c. 43, s. 38.

47. Books to be prima facie evidence.—Such books shall be prima facie 
evidence of all facts purporting to be thereby stated, in any action, suit or 
proceeding against the company or against any shareholder. 40 V., c. 43, 
s. 39.

TRANSFER OF SHARES.

48. Transfer of shares valid only after entry.—No transfer of shares, 
unless made by sale under execution, or under the decree, order or judgment 
of a court of competent jurisdiction, shall be valid for any purpose what
ever, until entry thereof is duly made in the register of transfers, except 
for the purpose of exhibiting the rights of the parties thereto towards each 
other, and of rendering the transferee liable, in the meantime, jointly and 
severally, with the transferrer, to the company and its creditors. 40 V., 
c. 43, s. 41.

49. Liabilities of directors as regards transfers of shares in certain 
cases.—No transfer of shares, whereof the whole amount has not been paid 
in, shall be made without the consent of the directors; and whenever any 
transfer of shares not fully paid in has been made with such consent, to a 
person who is not apparently of sufficient means to fully pay up such shares, 
the directors shall be jointly and severally liable to the creditors of the com
pany, in the same manner and to the same extent as the transferring share
holder, but for such transfer, would have been; but if any director present 
when any such transfer is allowed does forthwith, or if any director then 
absent does, within twenty-four hous after he becomes aware thereof and is
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able so to do, enter on the minute book of the board of directors his protest 
against the same, and within eight days thereafter publishes such protest 
in at least one newspaper published at tne place in which the head office or 
chief place of business of the company is situated, or if there is no newspaper 
there published, then in the newspaper published nearest thereto, such 
director may thereby, and not otherwise, exonerate himself from such lia
bility. 4(1 V., e. IS, S. 4L’.

50. Provision when shares are transmitted otherwise than by trans
fer.—Whenever the interest in any shares of the capital stock of the com
pany is transmitted by the death of any shareholder or otherwise, or when
ever the ownership of or legal right of possession in any shares changes by 
any lawful means, other than by transfer according to the provisions of this 
Act, and the directors of the company entertain reasonable doubts as to the 
legality of any claim to such shares, the company may make and file, in one 
of the superior courts in the Province in which the head office of the com
pany is situated, a declaration and petition in writing, addressed to the 
justices of the court, setting forth the facts and the number of shares pre
viously belonging to the person in whose name such shares stand in the 
books of the company, and praying for an order or judgment adjudicating 
and awarding the said shares to the person or persons legally entitled to the 
same,—by which order or judgment the company shall be guided and held 
fully harmless and indemnified and released from every other claim to the 
said shares or arising in respect thereof:

2. Notice of the intention to present such petition shall be given to the 
person claiming such shares, or to the attorney of such person duly author
ized for the purpose, who shall, upon the filing of such petition, establish 
his right to the shares referred to in such petition: and the time to plead 
and all other proceedings in such cases shall be the same as those observed 
in analogous cases before the said superior courts: Provided always, that 
the costs and expenses of procuring such order or judgment shall be paid by 
the person or persons to whom such shares are declared lawfully to belong ; 
and that such shares shall not be transferred in the books of the company 
until such costs and expenses are paid,—saving the recourse of such person 
against any person contesting his right to such shares. 40 V., c. 43, s. 43.

51. Restriction as to transfer.—No Share shall be transferable until 
all previous calls thereon are fully paid in. 40 V., c. 43, s. 44.

52. As to transfer by debtor to the company.—The directors may 
decline to register any transfer of shares belonging to any shareholder who 
is Indebted to the company. 40 V., c. 43, s. 45.

53. Transfer by personal representative.—^ny transfer of the shares 
or other interest of a deceased shareholder, made by his personal representa
tive, shall, notwithstanding such personal representative is not himself a 
shareholder, be of the same validity as if he had been a shareholder at the 
time of his execution of the instrument of transfer. 40 V., c. 43, s. 46.

LIABILITY OF SHAREHOLDERS.

54. Liability limited to amount unpaid on stock.—The shareholders 
of the company shall not, as such, be responsible for any act, default or 
liability of the company, or for any engagement, claim, payment, loss, Injury,
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transaction, matter or thing relating to or connected with the company, 
b "ond the amount unpaid on their respective shares in the capital stock 
thereof. 40 V., c. 43. s. 48.

55. Liability of shareholders.—Every shareholder, until the whole 
amount of his shares has been paid up, shall be individually liable to the 
creditors of the company to an amount equal to that not paid up thereon; but 
he shall not be liable to an action therefor by any creditor until an execution 
at the suit of such creditor against the company has been returned unsatisfied 
in whole or in part; and the amount due on such execution, not exceeding 
the amount unpaid on his shares, as aforesaid, shall be the amount recover
able, with costs, from such shareholder; and any amount so recoverable, if 
paid by the shareholder, shall be considered as paid on his shares. 40 V., 
c. 43, s. 47.

56. Trustees, &c., not personally liable.—No person, holding stock in 
the company as an executor, administrator, tutor, curator, guardian or trus
tee, shall be personally subject to liability as a shareholder; but the estate 
and funds in the hands of such person shall be liable in like manner, and 
to the same extent, as the testator or intestate, or the minor, ward or inter
dicted person, or the person interested in such trust fund would be, if living 
and competent to act and holding such stock in his own name; and no person 
holding such stock as collateral security shall be personally subject to such 
liability, but the person pledging such stock shall be considered as holding 
the same and shall be liable as a shareholder accordingly. 40 V., c. 43, s. 49.

57. But entitled to vote.—Every such executor, administrator, curator, 
guardian or trustee shall represent the stock held by him. at all meetings of 
the company, and may vote as a shareholder; and every person who pledges 
his stock may represent the same at all such meetings and. notwithstanding 
such pledge, vote as a shareholder. 40 V., c. 43, s. 50.

LIABILITY OF DIRECTOHS AND OFFICERS.

58. Liability of directors declaring a dividend when company is 
insolvent, &C.—If the directors of the company declare and pay any divi
dend when the company is insolvent, or any dividend, the payment of which 
renders the company insolvent, or impairs the capital stock thereof, they 
shall be jointly and severally liable, as well to the company as to the indi
vidual shareholders and creditors thereof, for all the debts of the company 
then existing, and for all thereafter contracted during their continuance in 
office, respectively; but if any director present when such dividend is declared 
does forthwith, or if any director then absent does, within twenty-four hours 
after he becomes aware thereof and able so to do, enter on the minutes of 
the board of directors his protest against the same, and within eight days 
thereafter publishes such protest in at least one newspaper published at the 
place in which the head office or chief place of business of the company is 
situated, or if there Is no newspaper there published, then in the newspaper 
published nearest thereto, such director may therely, and not otherwise, 
exonerate himself from such liability. 40 V., c. 43, s. 67.
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59. No loan by company to shareholders, except by loan companies :
liability of directors.__No loan shall be made by the company to any share
holder; if such loan is made, all directors and other officers of the company 
malting the same, or in anywise assenting thereto, shall be jointly and sever
ally liable for the amount of such loan, with interest, to the company, and 
also to the creditors of the company for all debts of the company then exist
ing, or contracted between the time of the making of such loan and that of 
the repayment thereof; but the provisions of this section shall not apply to 
loan companies. 40 V., c. 43, s. 68.

60. Liability of directors for wages.—The directors of the company 
shall be jointly and severally liable to the clerks, laborers, servants and 
apprentices thereof, for all debts not exceeding six months’ wages due for 
service performed for the company whilst they are such directors respec
tively; but no director shall be liable to an action therefor, unless the com
pany is sued therefor within one year after the debt becomes due, nor unless 
such director is sued therefor within one year from the time when he ceased 
to be such director, nor unless an execution against the company in respect 
of such debt is returned unsatisfied in whole or in part; and the amount un
satisfied on such execution shall be the amount recoverable with costs from 
the directors. 40 V., c. 43, s. 6{).

DOMICILE—SERVICE OF PROCESS, ETC.

61. Offices and agencies of the company in Canada.—The company 
shall, at all times, have an office in the city or town in which its chief place 
of business is situate, which shall be the legal domicile of the company in 
Canada; and notice of the situation of such office and of any change therein 
shall be published in the Canada Gazette, and the company may establish such 
other offices and agencies elsewhere in Canada, as it deems expedient. 40 V., 
c .43, s. 60.

62. Service of process on the company.—^ny summons, notice, order 
or other process or document required to be served upon the company, may 
be served by leaving the same at the said office in the city or town in which 
its chief place of business is situate, with any adult person in the employ 
of the company, or on the president or secretary of the company, or by leav
ing the same at the domicile of either of them, or with any adult person of his 
family or in his employ; or if the company has no known office or chief place 
of business, and has no known president or secretary, the court may order 
such publication as it deems requisite, to be made in the premises; and such 
publication shall be held to be due service upon the company. 40 V., c. 43, s. 61.

63. Use of common seal dispensed with in certain cases.— 
Any summons, notice, order or proceeding requiring authentication by the 
company may be signed by any director, manager or other authorized officer 
of the company, and need not be under the seal of the company. 40 V., c. 43, 
s. 62.

64. Service of notices upon members.—Notices to be served by the 
company upon the shareholders may be served either personally or by send
ing them through the post, in registered letters, addressed to the shareholders 
at their places of abode as they appear on the books of the company. 40 V.. 
c. 43, s. 63.
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65. Service of notice by post.—A notice or other document served by 
post by the company on a shareholder, shall be held to be served at the time 
when the registered letter containing it would be delivered in the ordinary 
course of post; and to prove the fnct and time of service it shall be sufficient 
to prove that such letter was properly addressed and registered, and was put 
into the post office, and the time when it was put In, and the time requisite 
for its delivery in the ordinary course of post. 40 V., c. 43, s. 64.

66. Evidence of by-laws.—A copy of any by-law of the company, under 
its seal, and purporting to be signed by any officer of the company, shall be 
received as against any shareholder of the company as primd facie evidence 
of such by-law in all courts in Canada 40 V., c. 43, s. 33.

67. Actions between company and shareholders.—Any description of 
action may be prosecuted and maintained between the company and any 
shareholder thereof; and no shareholder shall, by reason of being a share
holder. be incompetent as a witness therein. 40 V., c. 43, s. 70.

68. Mode of incorporation, &c„ how to be set forth in legal pro
ceedings.—In any action or other legal proceeding, it shall not be requisite 
to set forth the mode of incorporation of the company, otherwise than by 
mention of it under its corporate name, as incorporated by virtue of letters 
patent—or of letters patent and supplementary letters patent, as the case 
may be—under this Act; and the notice in the Canada Gazette, of the issue 
of such letters patent or supplementary letters patent, shall be primd facie 
proof of all things therein contained; and on production of the letters patent 
or supplementary letters patent, or of any exemplification or copy thereof 
under the Great Seal, the fact of such notice shall be presumed ; and, except 
in any proceeding by scire facias or otherwise for the purpose of rescinding 
or annulling the same, the letters patent or supplementary letters patent, or 
any exemplification or copy thereof under the Great Seal, shall be conclusive 
proof of every matter and thing therein set forth. 40 V., c. 43. s. 71.

PROVISIONS AS TO EXISTING COMPANIES.

69. Existing companies may apply for charters under this Act.—
Any company heretofore incorporated for any purpose or object for which 
letters patent may be issued under this Act, whether under a special or a 
general Act, and now being a subsisting and valid corporation, may apply 
for letters patent under this Act, and the Governor in Council, upon proof 
that notice of the application has been inserted for four weeks in the Canada 
Gazette, may direct the issue of letters patent incorporating the shareholders 
of the said company as a company under this Act; and thereupon all the 
rights or obligations of the former company shall be transferred to the new 
company, and all proceedings may be continued or commenced by or against 
the new company that might have been continued or commenced by or 
against the old company ; and it shall not be necessary in any such letters 
patent to set out the names of the shareholders; and after the issue of the 
letters patent the company shall be governed in all respects by the provisions 
of this Act, except that the liability of the shareholders to creditors of the 
old company shall remain as at the time of the issue of the letters patent. 
40 V., c. 43, s. 80.
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70. Subsisting companies may apply for charters with extended
powers.__a subsisting company applies for the issue of letters patent under
this Act, the Governor in Council may, by the letters patent, extend the 
powers of the company to such other objects for which letters patent may be 
issued under this Act as the applicant desires and as the Governor in Council 
thinks lit to include in the letters patent, and which have been mentioned in 
the notice of the application for the same, in the Canada Gazette; and the 
Governor in Council may, in the said letters patent, name the first directors 
of the new company; and the letters patent may be issued to the new com
pany by the name of the old company or by another name. 40 V., c. 43, s. 81.

71. Provisions touching supplementary letters patent to apply.— 
All the provisions of this Act in relation to the obtaining of supplementary 
letters patent by companies incorporated hereunder shall, so far as applic
able, apply and extend to applications for letters patent under the two sec
tions next preceding. 40 V., c. 43, s. 82.

GENERAL PROVISIONS.

72. Agencies in United Kingdom.—The company may have an agency 
or agencies in any city or town in the United Kingdoi... 40 V., c. 43, s. 86.

73. Dividend not to impair capital.—No dividend shall be declared 
which will impair the capital of the company. 40 V., c. 43, s. 58.

74. Special general meetings.—Shareholders who hold one-fourth part 
in value of the subscribed stock of the company may, at any time, call a 
special meeting thereof for the transaction of any business specified in such 
written requisition and notice as they make and issue to that effect. 40 V., 
c .43, s. 32, part.

75. Acts of company's attorney valid.—Every deed which any person, 
lawfully empowered in that behalf by the company as its attorney, signs on 
behalf of the company, and seals with his seal, shall be binding on the com
pany and shall have the same effect as if it was under the seal of the com
pany. 40 V., c. 43, s. 65.

76. Contracts, &c., when to be binding on company.—Every contract, 
agreement, engagement or bargain made, and every bill of exchange drawn, 
accepted or indorsed, and every promissory note and cheque made, drawn 
or indorsed on behalf of the company, by any agent, officer or servant of the 
company, in general accordance with his powers as such under the by-laws 
of the company, shall be binding upon the company; and in no case shall it 
be necessary to have the seal of the company affixed to any such contract, 
agreement, engagement, bargain, bill of exchange, promissory note or cheque, 
or to prove that the same was made, drawn, accepted or indorsed, as the case 
may be, in pursuance of any by-law or special vote or order; and the person 
so acting as agent, officer or servant of the company shall not be thereby 
subjected individually to any liability whatsoever to any third person there
for: Provided always, that nothing in this Act shall be construed to authorize 
the company to issue any note payable to the bearer thereof, or any promis
sory note intended to be circulated as money, or as the note of a bank, or to 
engage in the business of banking or insurance. 40 V., c. 43, s. 66.
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77. Proof may be by declaration or affidavit,—Proof of an>’ matter 
which is necessary to be made under this Act may be made by oath or affirm
ation, or by solemn declaration, before any justice of the peace, or any com
missioner for taking affidavits, to be used in any of the courts in any of the 
Provinces of Canada, or any notary public, each of whom is hereby authorized 
and empowered to administer oaths and receive affidavits and declarations 
for that purpose. 40 Y-, c. 43, s. 76.

78. Certain informalities not to invalidate letters patent.—
The provisions of this Act relating to matters preliminary to the issue of the 
letters patent or supplementary letters patent shall be deemed directory 
only, and no letters patent or supplementary letters patent issued under this 
Act shall be held void or voidable on account of any irregularity in any notice 
prescribed by this Act, or on account of the insufficiency or absence of any 
such notice, or on account of any irregularity in respect of any other matter 
preliminary to the issue of the letters patent or supplementary letters patent. 
10 V.. C. 41, s. 77.

79. Word “ limited ” to be inserted after name of company on all 
notices, &c.—The company shall keep painted or affixed, its name, with 
the word “ limited ” after the name, on the outside of every office or place in 
which the business of the company is carried on, in a conspicuous position, 
in letters easily legible, and shall have its name, with the said word after 
it, engraven in legible characters on its seal, and shall have its name, with 
the said word after it, mentioned in legible characters in all notices, adver
tisements and other official publications of the company, and in all bills of 
exchange, promissory notes, indorsements, cheques, and orders for money or 
goods, purporting to be signed by or on behalf of such company, and in all 
bills of parcels, invoices and receipts of the company :

2. Every company which does not keep painted or affixed, its name, with 
the word “ limited ” after it, in manner directed by this Act, shall incur a 
penalty of twenty dollars for every day during which such name is not so 
kept painted or affixed:

3. Every director and manager of the company, who knowingly and wil
fully authorizes or permits such default, shall be liable to the like penalty:

4. Every director, manager or officer of the company, and every person 
on its behalf, who uses or authorizes the use of any seal purporting to be a 
seal of the company, whereon its name, with the said word " limited " after 
it, is not so engraven as aforesaid, or who issues or authorizes the issue of 
any notice, advertisement or other official publication of such company, or 
who signs or authorizes to be signed on behalf of such company any bill of 
exchange, promissory note, indorsement, cheque, order for money or goods, 
or who issues or authorizes to be issued any bill of parcels, invoice or re
ceipt of the company, wherein its name, with the said word after it, is not 
mentioned in manner aforesaid, shall incur a penalty of two hundred dollars, 
and shall also be personally liable to the holder of any such bill of exchange, 
promissory note, cheque, or order lor money or goods, for the amount there
of, unless the same is duly paid by the company. 40 V., c. 43, ss. 78 and 79.

80. Prospectus, &c., to specify certain contracts entered into by 
company, or be deemed fraudulent.—Every prospectus of the company, and 
every notice inviting persons to subscribe for shares in the company, shall

85
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specify the dates and the names of the persons to any contract entered into 
by the company or the promoters, directors or trustees thereof, before the 
issue of such prospectus or notice, whether subject to adoption by the direc
tors or the company or otherfise; and every prospectus or notice which does 
not specify the same shall, with respect to any person who takes shares in 
the company on the faith of such prospectus or notice, and who has not had 
notice of such contract, be deemed fraudulent on the part of the promoters, 
directors and officers of the company who knowingly issue such prospectus or 
notice. 40 V., c. 43. s. 84.

81. Company not to be liable.-—The company shall not be bound to sec 
to the execution of any trust, whether express, implied or constructive, in 
respect of any share; and the receipt of the shareholder in whose name the 
same stands in the books of the company, shall be a valid and binding dis
charge to the company for any dividend or money payable in respect of such 
share, and whether or not notice of such trust has been given to the com
pany; and the company shall not be bound to see to the application of the 
money paid upon such receipt. 40 V., c. 43, s. 51.

82. Directors indemnified in suits., &c., against the company.— 
Every director of the company, and his heirs, executors and administrators, 
and estate and effects, respectively, may, with the consent of the company, 
given at any general meeting thereof, from time to time, and at all times, 
be indemnified and saved harmless out of the funds of the company, from

d against all costs, charges and expenses whatsoever which he sustains or 
curs in or about any action, suit or proceeding which is brought, com

menced or prosecuted against him, for or in respect of any act, deed, matter 
or thing whatsoever, made, done or permitted by him, in or about the execu
tion of the duties of his office; and also from and against all other costs, 
charges and expenses which he sustains or incurs, in or about, or in relation 
to the affairs thereof,—except such costs, charges or expenses as are occa
sioned by his own wilful neglect or default. 40 V., c. 43, s. 57.

83. Forfeiture of charter for non-user.—The charter of the company 
shall be forfeited by non-user during three consecutive years, or if the com
pany does not go into actual operation within three years after it is granted. 
40 V„ c. 43, s. 72.

84. Fees on letters patent, &c., to be fixed by Governor in Council.—
The Governor in Council may, from time to time, establish, alter and regu
late the tariff of the fees to be paid on application for letters patent and sup
plementary letters patent under this Act, may designate the department or 
departments through which the issue thereof shall take place, and may pre
scribe the forms of proceeding and registration in respect thereof, and all 
other matters requisite for carrying out the objects of this Act:

2. The amount of the fees may be varied according to the nature of the 
company, the amount of the capital stock and other particulars as the Gov
ernor in Council thinks fit:

3. No steps shall be taken in any department towards the issue of any 
letters patent or supplementary letters patent under this Act, until after all 
fees therefor are duly paid. 40 V., c. 4S, s. 74.
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85. Full statement of affairs at each meeting for elections.—
The directors of every company shall lay before its shareholders a full printed 
statement of the affairs and financial position of the company at or before 
each general meeting of the company for the election of directors. 40 V., 
c. 43. s. 87.

LOAN COMPANIES.

(Bee also 50-51 V., c. 20, at />. 553, infra.)
86. Sections relating to loan companies.—The following sections of 

this Act apply to loan companies only, created, formed or amalgamated prior 
to August 11th, 1899 (see 62-63 V., ch. 41). 40 V., c. 43, Bub-title relation to 
loan eompunles.

87. Shares.—The capital stock of every loan company shall be divided 
into shares of one hundred dollars each. 40 V., c. 43, s. 88.

88. Powers.—Every loan company may, from time to time,—
(a) Lend and advance money, by way of loan or otherwise, for such 

periods as it deems expedient, on the security of real estate, or on the public 
securities of Canada, or of any of the Provinces thereof, or on the security of 
debentures of any municipal or other corporation, issued under or in pur
suance of any statutory authority, and upon such terms and conditions as to 
the company seem satisfactory or expedient;

(b) Acquire, by purchase or otherwise, any security upon which it Is 
authorized to lend or advance money, and re-sell the same as it dems ad
visable ;

(c) Do all acts that are necessary for advancing such sums of money, 
and for receiving and obtaining repayment thereof, and for compelling the 
payment of all interest accruing from such sums so advanced, and the ob
servance and fulfilment of any conditions annexed to such advance, and for 
enforcing the forfeiture of any term or property consequent on the non- 
fulfilment of such conditions, or of conditions entered into for delay of 
payment ;

(d) Give receipts, acquittances and discharges, either, absolutely and 
wholly or partially, and execute such deeds, assignments or other instruments 
as are necessary for carrying any such purchase or re-sale into effect:

And for every and any of the foregoing purposes, and for every and any 
other purpose in this Act mentioned or referred to, the cpmpany may lay out 
and apply the capital and property, for the time being, of the company, or 
any part thereof, or any of the moneys authorized to be hereafter raised or 
received by the company in addition to its capital for the time being, and 
may authorize and exercise all acts and powers whatsoever, in the opinion 
of the directors of the company requisite or expedient to be done or exercised 
in relation thereto. 40 V., c. 43, s. 89.

89. Company may act as agents and lend money, either on their own 
behalf or as agents for others.—The company may act as an agency asso
ciation for the interest and on behalf of others who intrust it with money 
for that purpose, and may, either in the name of the company or of such 
others, lend and advance money to any person upon such securities as are
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mentioned in the next preceding section, or to any body corporate, or to any 
municipal or other authority, or to any board or body of trustees or com
missioners, upon such terms and upon such security as to the company appear 
satisfactory, and may purchase and acquire any securities on which they are 
authorized to advance money, and again re-sell the same:

2. The conditions and terms of such loans and advances, and of such 
purchases and re-sales, may be enforced by the company for its benelit, and 
for the benefit of the person or persons or corporation for whom such money 
has been lent and advanced, or such purchase and re-sale made; and the com
pany shall have the same power in respect of such loans, advances, pur
chases and sales as are conferred upon it in respect of loans, advances, pur
chases and sales made from its own capital:

3. The company may also guarantee the repayment of the principal or 
the payment of the interest, or both, of any moneys intrusted to the com
pany for investment:

4. The company may, for every or any of the foregoing purposes, lay out 
and employ the capital and property, for the time being, of the company, or 
any part of the moneys authorized to be raised by the company in addition 
to its capital for the time being, or any moneys so intrusted to it as afore
said, and may do, assent to, and exercise all acts whatsoever, in the opinion 
of the directors of the company for the time being requisite or expedient to 
be done in regard thereto:

5. All moneys of which the repayment of the principal or payment of 
interest is guaranteed by the company, shall, for the purposes of this Act, be 
deemed to be money borrowed by the company. 40 V., c. 43, s. 90.

90. Borrowing powers of company and security to be given by it.— 
The directors may, from time to time, with the consent of the shareholders, 
obtained at any general meeting, borrow money on behalf of the company, 
at such rates of interest as are lawful under this Act, and upon such terms 
as they, from time to time, think proper; and the directors may, for that 
purpose, execute any debentures, mortgages, bonds or other instruments, 
under the seal of the company, for sums of not less than one hundred dollars 
or twenty pounds sterling each, or may assign, transfer or deposit, by way of 
equitable mortgage or otherwise, for the sums so borrowed, any of the docu
ments of title, deeds, muniments, securities or property of the company, and 
either with or without power of sale or other special provisions, as the 
directors deem expedient. 40 V., c. 43, s. 91.

91. Company may receive moneys on deposit.—The directors may, 
from time to time, with the consent of the shareholders obtained at any 
general meeting, receive money on behalf of the company on deposit for such 
periods and at such rates of interest ns are agreed upon; and money so 
received on deposit shall, for the purposes of this Act, be deemed to be 
money borrowed by the company. 40 V., c. 43, s. 92.

92. $100,000 to be paid up before borrowing.—The company shall not 
borrow money unless at least one hnudred thousand dollars of its subscribed 
capital stock has been paid up:

2. The company shall not borrow money unless at least twenty per cent, 
of its subscribed capital stock has been paid up:
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3. If the company borrows money by way of deposit under the next pre
ceding section, the aggregate amount of the sums so borrowed, by way of 
deposit, shall not at any time, whether the company borrows solely by way 
of deposit or also in other ways, exceed the aggregate amount of its paid up 
capital, and of its other cash actually in hand, or deposited by it In any char
tered bank or banks in Canada:

4. If the company borrows money solely on debentures or other securi
ties, and by guarantee as hereinbefore authorized and not by way of deposit, 
under the next preceding section, the aggregate amount of the sums so bor
rowed shall not, at any time, exceed four times the amount of its paid up and 
unimpaired capital, or the amount of its subscribed capital, at the option of 
the company:

5. If the company borrows money both by way of debentures or other 
securities, or by guarantee, as aforesaid, and also by way of deposit, the 
aggregate amount of money so borrowed shall not, at any time, exceed the 
amount of the principal moneys remaining unpaid on securities then held by 
the company, nor shall it exceed double the amount of the then actually paid 
up and unimpaired capital of the company; but the amount of cash then 
actually in the hands of the company, or deposited by it in any chartered 
bank, or both, shall be deducted from the aggregate amount of the liabilities 
which the company has then incurred, as above mentioned, in calculating 
such aggregate amount for the purposes of this sub-section:

6. In the event of any company now incorporated, availing itself of the 
provisions of this Act for the purpose of enlarging its powers to borrow 
money by debentures, nothing herein contained shall be construed as affect
ing or in any wise Impairing the right of the holders of debentures Issued by 
such company. 40 V„ c. 43, s. 93.

93. Not to purchase stock in other companies.—The company shall s/ 
not use any of its funds in the purchase of stock in any other incorporated 
company. 40 V., c. 43, s. 94.

94. Power to hold real estate necessary for business.—The company 
may hold such real estate as is necessary for the transaction of its business, 
not exceeding in yearly value the sum of ten thousand dollars, or such real 
estate as, being mortgaged or hypothecated to it, is acquired by it for the 
protection of its investments,—and may, from time to time, sell, mortgage, 
lease or otherwise dispose of the same;

2. The company shall sell any real estate acquired in satisfaction of 
any debt within seven years after it has been so acquired, unless there is in 
force in the province or territory in Which such real estate is situate an Act 
of such province or territory respecting the sale or disposition of lands so 
acquired and the provisions of such Act1 arc inconsistent with those of this 
subsection, in which case the provisions of such Act shall apply;

3. If real estate to which subsection two of this section applies is not 
sold within the time therein limited, it shall revert to the previous owner or 
to his heirs or assigns, (as re-enacted by 58-59 V. (1895), c. 21, s. 1.)

95. Company may charge commission.—The company, when acting as 
an agency association, may charge such commission to the lender or bor
rower, or both, upon the moneys invested, as is agreed upon, or as is reason
able in that behalf. 40 V„ c. 43, s. 96.
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96. What interest company may recover.—The company may stipulate 
for, take, reserve and exact any rate of interest or discount that may be law
fully taken by individuals, or, in the Province of Quebec, by incorporated 
companies under like circumstances, and may also receive an annual pay
ment on any loan by way of a sinking fund for the gradual extinction of 
such loan, upon such terms and in such manner as are regulated by the by
laws of the company: Provided always, that no fine or penalty shall be stipu
lated for, taken, reserved or exacted in respect of arrears of principal or 
interest which has the effect of increasing the charge in respct of arrears 
beyond the rate of interest or discount on the loan. 40 V., c. 43, s. 97.

97. Register of securities.—A register of all securities held by the com
pany shall be kept; and within fourteen days after the taking of any secu
rity, an entry or memorandum specifying the nature and amount of such 
security, and the names of the parties thereto, with their proper additions, 
shall be made in such register. 40 V., c. 43. s. 98.

98. Company may unite with another company or purchase or sell
assets.__The Company may unite, amalgamate and consolidate its stock,
property, business, and franchises with those of any other company or society 
incorporated or chartered to transact a like business and any other business 
in connection with such business, or with those of any building, savings or 
loan company or society heretofore or hereafter incorporated or chartered, 
or may sell its assets to any such other company or society, which is hereby 
authorized to purchase the same, or may purchase the assets of any other 
such company or society, which is hereby authorized to sell the same, and 
for the purpose of carrying out such purchase or sale, the company so pur
chasing may assume the liabilities qf the company so selling and may enter 
into such bond or agreement of indemnity with the company or the indi
vidual shareholders thereof or both as may be necessary, and may enter 
into all contracts and agreements necessary to such union, amalgamation, 
consolidation, sale, purchase or acquisition (as re-enacted by 50-51 V., c. 20, 
a. 10).

99. Agreement for union, how made and what to provide.—
The directors of the Company and of any other such company or society may 
enter into a joint agreement under the corporate seals of each of the said 
corporations for the union, amalgamation or consolidation of the said cor
porations, or for the sale by the Company of its assets to any other such 
company or society, or for the purchase and acquisition by the Company of 
the assets of any such company or society, prescribing the terms and condi
tions thereof, the mode of carrying the same into effect, the name of the new 
corporation, the number of directors and other officers thereof, and who shall 
be the first directors and officers thereof, the manner of converting the capital 
stock of each of the said corporations into that of the new corporation, with 
such other details as they deem hecessary to perfect such new organization, 
and the union, amalgamation and consolidation of the said corporations and 
the after management and working thereof, or the terms and mode of pay
ment for the assets of the Company by any other such company or society 
purchasing the same, or for the assets of any other such company or society 
purchased or acquired by the company (o« re-enacted by 50-51 V., c. 20, s. 10).
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100. Approval of shareholders.—Such agreement, or it no agreement 
has been entered into but an offer has been made by another company or 
society under its corporate seal for the purchase of the assets of the Com
pany, or if the Company has made any offer under its corporate seal for the 
purchase of the assets of another Company or society, then such offer shall 
be submitted to the shareholders of each of the said corporations at a meet
ing thereof to be held separately for the purpose of taking the same into 
consideration:

2. Notice of the time and place of such meetings and the objects thereof 
shall be given by written or printed notices addressed to each shareholder of 
the said corporations respectively, at his last known post office address or 
place of residence, and also by a general notice inserted in a newspaper pub
lished at the chief place of business of such corporations once a week for 
six successive weeks;

3. At such meetings of shareholders such agreement or offer shall be 
considered and a vote by ballot taken for the adoption or rejection of the 
same, each share entitling the holder thereof to one vote, unless otherwise 
provided by the by-laws of the said respective corporations, and the said 
ballots being cast in person or by proxy; and if two-thirds of the votes of all 
the shareholders of such corporations representing not less than two-thirds 
in value of the paid up capital stock of each shall be for the adoption of such 
agreement, or the adoption and acceptance of such offer, then that fact shall 
be certified upon the said agreement or offer by the secretary or manager of 
each of such corporations under the corporate seals thereof:

4. If the said agreement is so adopted or the said offer so adopted and 
accepted at the respective meetings of the shareholders of each of the said 
corporations, the agreement so adopted or the offer so adopted and accepted 
and the said certificates thereon shall be filed in the office of the Secretary of 
State of Canada, and the said agreement or offer shall thenceforth be taken 
and deemed to be the agreement and act of union, amalgamation and conso
lidation of the said corporations, or the agreement and deed of purchase and 
acquisition of the assets of the Company by such other company or society 
so purchasing or by the Company of the assets of the company or society so 
selling, as the case may be; and the assets of the company selling shall there
upon, without any further conveyance, become absolutely vested in the Com
pany purchasing, and the Company purchasing shall thereupon become and 
be responsible for the liabilities of the Company or Society so selling, the 
whole as fully and effectually to all intents and purposes as if a special Act 
were passed with that object; and in dealing with the assets of the Company 
selling it shall be sufficient for the Company purchasing to recite the said 
agreement and the filing thereof in tue office of the Secretary of State of 
Canada.

5. A copy of such agreement or offer so filed and of the certificates 
thereon properly certified shall be evidence of the existence of such new 
corporation or of such purchase and acquisition:

6. Due proof of the foregoing facts shall be laid before the Governor 
in Council, and the Governor in Council may issue letters patent to the new
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corporation and notice thereof shall be duly published by the Secretary of 
State in the Canada Gazette, after which the new corporation may transact 
business:

7. The shareholders who may vote at such meetings shall be those only 
whose names are duly entered in the books of the respective corporations at 
the date of the first publication of the notices calling such meetings, and 
they shall vote upon the shares only then standing in their respective names 
(a8 re-enacted by 50-51 V., c. 20, 8. 10).

101. Effect of the agreement when perfected.—uP°n the completion 
and perfection of the said agreement and act of consolidation, as provided in 
the next preceding section, the several corporations or societies, parties 
thereto, shall be deemed and taken to be consolidated, and to form one cor
poration, by the name in the said agreement provided, with a common seal, 
and shall possess all the rights, privileges and franchises of each of such 
corporations. 40 V., c. 43, s. 102.

102. Business and rights of both companies vested in new company.
—Upon the consummation of such consolidation as aforesaid, all and singular 
the business, property, real and personal, and all rights and incidents appur
tenant thereto, all stock, mortgages or other securities, subscriptions and 
other debts due on whatever account, and other things in action belonging to 
such corporations or either of them, shall be taken and deemed to be trans
ferred to and vested in such new corporation without further act or deed: Pro
vided however, that all rights of creditors and liens upon the property of 
either of such corporations shall be unimpaired by such consolidation, and 
that all debts, liabilities and duties of either of the said corporations shall 
thenceforth attach to the new corporation, and may be enforced against it to 
the same extent as if the said debts, liabilities and duties had been incurred 
or contracted by it; and that no action or proceeding, legal or equitable, by or 
against the said corporations so consolidated, or either of them, shall abate 
or be affected by such consolidation, but for all the purposes of. such 
action or proceeding such corporation may be deemed still to exist, or the 
new corporation may be substituted in such action or proceeding in the 
place thereof. 40 V., c. 43, s. 103.

103. Annual statement to Minister of Finance, and what it must 
show.—The company shall transmit, on or before the first day of March in 
each year, to the Minister of Finance and Receiver General a statement in 
duplicate, to the thirty-first day of December inclusive of the previous year, 
verified by the oath of the president or vice-president and the manager, 
setting out the capital stock of the company, and the proportion thereof paid 
up, the assets and liabilities of the company, the amount and nature of the 
investments made by the company, both on its own behalf and on behalf of 
others, and the average rate of interest derived therefrom—distinguishing 
the classes of securities, and also the extent and value of the lands held by 
it, and such other details as to the nature and extent of the business of the 
company as the Minister of Finance and Receiver General requires, and in 
such form and with such details as he, from time to time, requires and pre
scribes; but the company shall, in no case, be bound to disclose the name or 
private affairs of any person who has dealings with it. 40 V., c. 43, s. 104.
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SCHEDULE.
FORM A.

Public notice is hereby given that under " The Companies Act ” 
letters patent have been issued under the Great Seal of Canada, bearing date 
the day of incorporating [here state names,
address uml calling of each corporate>r named in the letters patent], for the pur
pose of [here state the undertaking of the Company, as set forth in the tetters 
patent], by the name of [here state the name of the Company as in the letters 
patent] with a total capital stock of dollars divided into

shares of dollars.
Dated at the office of the Secretary of State of Canada, this 

day of 18 .
A.B.,

40 V., c. 43, sch. A. Secretary.

FORM B.
Public notice is hereby given that under “ The Companies Act " 

supplementary letters patent have been issued under the Great Seal of Canada, 
bearing date the day of whereby the
undertaking of the Company has been extended to include [here set out the 
other purposes or objects mentioned in the supplementary letters patent].

Dated at the office of the Secretary of State of Canada, this 
day of 18

A.B.,
40 V., c. 43, sch. C. Secretary.

FORM C.
Public notice is hereby given that under “ The Companies Act ” 

supplementary letters patent have been Issued under the Great Seal of Canada, 
bearing date the day of whereby the
total capital stock of [here state the name of the Company] is increased [or 
reduced, as the case may he] from dollars to
dollars.

Dated at the office of the Secretary of State of Canada, this »
day of 18

A.B.,
40 V., c. 43, sch. A. Secretary.

AN ACT TO AMEND “ THE COMPANIES ACT.”
(Being 50-51 V. c. 20.)

[Assented to 23rd June, 1887.]
HER MAJESTY, by and with the advice and consent of the Senate and House 

of Commons of Canada, enacts as follows: —
1. Application of Act. R.S.C., c. 119.—The following provisions shall 

apply only to loan companies, as defined by " The Companies Act ” and shall 
be read and interpreted in conjunction with the said Act.
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2. Debenture stock may be issued.—The directors may, from time to 
time, with the consent of a majority of the shareholders present in person or 
represented by proxy at a meeting called for such purpose, issue debenture 
stock, which shall be treated and considered as a part of the regular deben
ture debt authorized by section ninety of the said Act, In such amounts and 
manner, on such terms and bearing such rate of interest as the directors from 
time to time think proper, but subject to the limitations in the said Act 
provided, so that the amount received as money deposits and borrowed on 
the security of debentures, mortgages, bonds or other instruments, or deben
ture stock, shall not in the whole exceed the aggregate amount fixed by the 
said Act as the authorized limit of the borrowing powers of the Company.

3. Ranking of debenture stock.—The debenture stock to be issued 
under the authority of this Act shall rank equally with the debentures issued, 
or to be issued, by the Company, and the holders thereof shall not be liable 
or answerable for any debts or liabilities of the Company.

4. Registration of such stock.—The Company shall cause entries of the 
debenture stock from time to time created, to be made in a register to be 
kept for that purpose at their head office, wherein they shall enter the names 
and addresses of the several persons and co-partners from time to time en
titled to the debenture stock, with the respective amounts of the stock to 
which they are respectively entitled; and the register shall be accessible for 
inspection and perusal at all reasonable times to every debenture holder, 
mortgagee, bondholder, debenture stockholder and shareholder of the Com
pany, without the payment of any fee or charge.

5. Registration of transfers.—A11 transfers of the debenture stock of 
the Company shall be registered at the head office of the Company; but the 
Company may have transfer books of such debenture stock in Great Britain 
and Ireland, in which transfers of the said stock may be made, but all such 
transfers shall be entered in the book to be kept at the head office.

6. Certificates to be delivered.—The Company shall deliver to every 
holder of debenture stock a certificate stating the amount of the debenture 
stock held by him, the rate of interest payable thereon; and all regulations 
and provisions for the time being applicable to certificates of shares in the 
capital stock of the Company shall apply, viutatia mutandis, to certificates of 
debenture stock.

7. What rights only holders shall possess.—Debenture stock shall not 
entitle the holders thereof to be present or to vote at any meeting of the 
Company, or confer any qualification, but shall, in all respects not otherwise 
by or under this Act or “ The Companies Act " provided for, be considered as 
entitling the holders to the rights and powers of mortgagees of the under
taking, except the right to require re-payment of the principal money paid 
up in respect of the debenture stock.

8. Redemption of debenture «took.—The Company may, from time to 
time, purchase in the open market and redeem any portion or portions of 
the debenture stock representing moneys, which the directors, by a resolu
tion duly made, determine not to be required for the business of the Com-
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pany; but such purchase, paying off or redemption shall not in any way, 
extend, limit or prejudice the exercise of the borrowing powers of the Com
pany under this Act or “ The Companiea Act."

9. Existing companies may avail themselves of this Act.—
All loan companies already operating under " The Companiea Act ” shall be 
entitled to the benefit of the provisions of this Act, and may exercise the 
powers conferred by it, in the same manner and to the same extent as if 
such provisions had originally formed part of “ The Companiea Act."

(The remaining provisions of this Act, amending aectiona 98, 99 and 100 of 
The Companiea Act, have been inaerted in their proper placca in the latter Act.)

AN ACT TO AMEND “ THE COMPANIES ACT.”

(Being 61 V., c. 49.)

tAasented to 13th June, 1898.]
HER MAJESTY, by and with the advice and consent of the Senate and House

of Commons of Canada, declares and enacts as follows : —

1. Foreign corporations may obtain license to mine in Yukon Dis
trict and North-West Territories.—Any joint stock company or corporation 
duly incorporated under the laws of the Parliament of the United Kingdom, 
or under the laws of any foreign country for the purpose of carrying on min
ing operations may, on receiving a license from the Secretary of State of 
Canada, carry on mining operations in the Yukon District and North-West 
Territories, and shall be entitled to the privileges of a free miner, subject to 
the regulations governing and affecting free miners.

2. Copy of charter to be filed.—Every company desirous of obtaining 
such license as aforesaid shall first file in the office of the Secretary of State 
of Canada a certified copy of the charter or Act incorporating the company, 
and shall also designate the agent or manager within the Yukon District 
authorized to represent the company and to accept process in all suits and 
proceedings against the company for any liabilities incurred by the company 
therein.

3. Returns.__Every company to which such license has been granted.
when so required, shall make a return to the Secretary of State of all busi
ness done by it under such license, and in default of making the said return, 
the license may be cancelled.

4 Notice of license.__Notice of the issue of such license shall be pub
lished in the Canada Gazette.

5_ Fees>__The fees payable for the license shall, from time to time, be
fixed by the Governor in Council.
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AN ACT TO AMEND THE COMPANIES CLAUSES ACT AND THE 
COMPANIES ACT.

(Being 62-63 V., c. 40.)

[Assented to 11/A August, 1899.]

HER MAJESTY, by and with the advice and consent of the Senate and House
of Commons of Canada, enacts as follows:—

1. Preference stock may be created by by-law.—Except as hereinafter 
provided, the directors of any company heretofore or hereafter incorporated, 
and to which The Companies Clauses Act, chapter 118, or The Companies Act, 
chapter 119 of the Revised Statutes, is applicable, may make a by-law for 
creating and issuing any part of the capital stock as preference stock, giving 
the same such preference and priority, as respects dividends and in any other 
respect, over ordinary stock as is declared by the by-law.

2. Holders may be given control of affairs.—The by-law may provide 
that the holders of shares of such preference stock shall have the right to 
select a certain stated proportion of the board of directors, or may give them 
such other control over the affairs of the company as is considered expedient.

3. Sanction by shareholders.—No such by-law shall have any force or 
effect whatever until after it has been unanimously sanctioned by a vote of 
the shareholders, present in person or by proxy at a general meeting of the 
company duly called for considering tne same and representing two-thirds of 
the stock of the company, or unanimously sanctioned in writing by the 
shareholders of the company; provided, however, that if the by-law be sanc
tioned by not less than three-fourths in value of the shareholders of the 
company, the company may, through the Secretary of State, petition the 
Governor in Council for an order approving the said by-law, and the Gover
nor in Council may, if he sees fit, approve thereof, and from the date of such 
approval the by-law shall be valid and may be acted upon.

4. Rights of holders of preference stock.—Holders of shares of such 
preference stock shall be shareholders within the meaning of the said Acts, 
or either of them, and shall in all respects possess the rights and be subject 
to the liabilities of shareholders within the meaning of the said Acts, or 
either of them; provided, however, that in respect of dividends and in any 
other respect declared by by-law as authorized by section 1 of this Act they 
shall, as against the ordinary shareholders, be entitled to the preferences and 
rights given by such by-law.

5. Saving clause.—Nothing contained in this Act or done in pursuance 
thereof shall affect or impair the rights of creditors of the company.

6. Application of Act.—This Act does not apply to any insurance com
pany or trust company.
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DOMINION COMPANIES CLAUSES ACT.

(Being Chapter 118 of the Revised Statutes.)

1886.—An Act respecting Joint Stock Companies.

HER MAJESTY, by and with the advice and consent of the Senate and House
of Commons of Canada, enacts as follows: —

SHOUT TITLE.

1. Short title.__This Act may be cited as “ The Companies Clauses Act.
32-33 V., c. 12, a. 1.

INTEBPHETATION.

2. Interpretation.—ln this and the special Act, unless the context other
wise requires,—

(a.) The expression “ the special Act ” means any Act incorporating a 
company to which this Act applies, and with which this Act is incorporated, 
as hereinafter provided,—and also all Acts amending such Act;

(<#.) The expression “ the company " means the company incorporated 
under the special Act;

(c.) The expression “ the undertaking ” means the whole of the works 
and business of whatsoever kind, which the company is authorized to under
take and carry on;

(</.) The expression “ real property ” or “ land ” includes messuages, 
lands, tenements and hereditaments of any tenure, and all immovable pro
perty of any kind;

(c.) The expression “ shareholder ” means every subscriber to or holder 
of stock in the company, and includes the personal representatives of the 
shareholder. 32-33 V., c. 12, s. 2.

APPLICATION OF ACT.

3. Application of Act, and to what companies.—This Act applies to 
every joint stock company incorporated subsequent to the twenty-second day 
of June, one thousand eight hundred and sixty-nine, by any special Act of the 
Parliament of Canada, for any of the purposes or objects to which the legis
lative authority of the Parliament of Canada extends, except companies for 
the construction and working of railways, or the business of banking and the 
issue of paper money, or insurance,—and, so far as it is applicable to the 
undertaking, and is not expressly varied or excepted by the special Act, is 
incorporated with it, and forms part thereof, and shall be construed there
with as forming one Act. 32-33 V., c. 12, s. 3.

4. How provisions of this Act may be excepted from incorporation
with the special Act.__Any of the provisions of this Act may be excepted
from incorporation with the special Act; and for that purpose it shall be 
sufficient to provide in the special Act that the sections or sub-sections of 
this Act which it is proposed so to except, referring to them by the numbers 
they bear, shall not be incorporated with the special Act, and the special 
Act shall be construed accordingly. 32-33 V., c. 12, s. 4.
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GENERAL POWERS.

5. General corporate powers of companies.—Every company incor
porated under any special Act, shall be a body corporate under the name 
declared in the special Act, and may acquire, hold, alienate and convey any 
real properly necessary or requisite for the carrying on of the undertaking 
of such company, and shall be invested with all the powers, privileges and 
immunities necessary to carry into effect the intention and objects of this 
Act and of the special Act, and which are incident to such corporation, or 
are expressed or included in “ The Interpretation Act." 32-33 V., c. 12, s. 6.

6. Powers to be subject to this Act, unless excepted.—A11 powers
given by the special Act to the company shall be exercised, subject to the 
provisions and restrictions contained in this Act, except such as are by the 
special Act expressly excepted from incorporation with it. 32-33 V., c. 12, s. 6.

6A. Change of head office by by-law.—The company may from time 
to time, by by-law, change the locality of its head office or principal place of 
business in Canada to any other place in Canada.

2. No such by-law shall have any force or effect whatever until after 
it has been unanimously sanctioned by a vote of the shareholders, present in 
person or by proxy at a general meeting of the company duly called for con
sidering the same, and representing two-thirds of the stock of the company, 
or unanimously sanctioned in writing by the shareholders of the company; 
provided, however, that if the by-law is sanctioned by not less than three- 
fourths in value of the shareholders of the company, the company may, 
through the Secretary of State, petition the Governor in Council for an order 
approving the said by-law, and the Governor in Council may, on compliance 
with such terms and conditions (if any) as he directs, approve thereof, and 
upon such approval the by-law shall be valid; provided also, that no such 
by-law shall be acted upon until two months after a copy of the by-law has 
been published by the company, once in The Canada Gazette and once in a 
newspaper published in the city, town or village in or nearest to which the 
head office of principal place of business of the company is then already 
situate, and in which a newspaper is published (as enacttd by 63-64 v > c. JO),

DIRECTORS—THEIR DUTIES AND l»OWERS.

7. Directors.—The affairs of the company shall be managed by a board 
of not more than nine and not less than three directors. 32-33 V., c. 12, s. 7.

8. Provisional directors.—The persons named as such, in the special 
Act, shall be the first or provisional directors of the company, and shall 
remain in office until replaced by directors duly elected in their stead. 32-33 
V., c. 12, s. 8.

9. Qualification of directors subsequently appointed.—No person shall 
be elected as a director unless he is a shareholder, owning stock absolutely 
in his own right, and not In arrear in respect of any call thereon; and the 
majority of the directors of the company so chosen shall, at all times, be 
persons resident in Canada, and subjects of Her Majesty, by birth or naturali
zation. 32-33 V., c. 12, e. 9.
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10. Election of directors; term of office.—The directors of the com
pany shall be elected by the shareholders, In general meeting of the company 
assembled, at such times, in such manner, and for such term, not exceeding 
two years, as the special Act, or in default thereof, as the by-laws of the com
pany prescribe. 32-33 V., c. 12, s. 10.

11. General provisions.—In the absence of other provisions in that 
behalf, in the special Act or the by-laws of the company,—

(a.) The election of directors shall take place yearly, and all the director» 
then in office shall retire, but if otherwise qualified they shall be eligible for 
re-election.

(ft.) Notice of the time and place for holding general meetings of the 
company shall be given at least ten days previously thereto, in some news
paper published at the place in which the head office or chief place ot busi
ness of the company is situated, or if there is no news paper there published, 
then in the newspaper published nearest thereto;

(c.) At all general meetings of the company, every shareholder shall be 
entitled to as many votes as he owns shares in the company, and may vote 
by proxy;

(</.) Election of directors shall be by ballot;
(e.) Vacancies occurring in the board of directors may be filled for the 

remainder of the term, by the directors from among the qualified shareholders 
of the company;

(A) The directors shall, from time to time, elect from among themselves 
a president of the company; and shall also appoint, and may remove at 
pleasure, all other officers thereof. 32-33 V., c. 12, s. 11.

12. Failure to complete election, how remedied.—If. at any time, an 
election of directors is not made or does not take effect at the proper time, 
the company shall not be held to be thereby dissolved ; but such election 
may take place at any general meeting of the company, duly called for that 
purpose; and the retiring directors shall continue In office until their suc
cessors are elected. 32-33 V., c. 12, s. 12.

13. Powers of directors.—The directors of the company may, in all 
things, administer the affairs of the company, and may make or cause to be 
made for the company, any description of contract which the company may, 
by law, enter into; and may, from time to time, make by-laws not contrary 
to law or to the special Act or to this Act, for the following purposes: —

(<i.) The regulating of the allotment of stock, the making of calls there
on, the payment thereof, the issue and registration of certificates of stock, 
the forfeiture of stock for non-payment, the disposal of forfeited stock and 
of the proceeds thereof, and the transfer of stock;

(ft.) The declaration and payment of dividends;
(e.) The number of the directors, their term of service, the amount of 

their stock qualification and their remuneration, if any;
(d.) The appointment, functions, duties and removal of all agents, officers 

and servants of the company, the security to be given by them to the com
pany and their remuneration;
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(e.) The time and place for the holding of the annual meeting of the 
company, the calling of meetings, regular and special, of the board of direc
tors and of the company, the quorum at meetings of the directors and of the 
company, the requirements ns to proxies, and the procedure in all things at 
such meetings;

(/.) The imposition and recovery of all penalties and forfeitures admit
ting of regulation by by-law;

(y.) The conduct, in all other particulars, of the affairs of the company;
2. The directors may, from time to time, repeal, amend or re-enact the 

same; but every such by-law and every repeal, amendment or re-enactment 
thereof, unless it is in the meantime confirmed at a general meeting of the 
company, duly called for that purpose, shall only have force until the next 
annual meeting of the company, and in default of confirmation thereat shall, 
at and from that time only, cease to have force. 32-33 V., c. 12, s. 13, part.

14. Evidence of by-laws.—A c°Py of any by-law of the company, under 
its seal, and purporting to be signed by any officer of the company, shall be 
received as pritnd fade evidence of such by-law in all courts in Canada. 32-33 
V., c. 12, s. 14.

CAPITAL STOCK AND CALLS THEREON.

(A* to Preference Stock, see 62-63, V., eh. 40, p. 565, infra.)
15. Stock to be personal estate.—The stock of the company shall be 

personal estate, and shall be transferable in such manner only, and subject 
to such conditions and restrictions as are prescribed by this Act, or by the 
special Act or the by-laws of the company. 32-33 V., c. 12, s. 15.

16. Allotment of stock.—If the special Act makes no other definite 
provision, the stock of the company shall be allotted at such times and in 
such manner as the directors, by by-law or otherwise, prescribe. 32-33 V., 
c. 12, e. 16.

17. Instalments thereon; how called in, &c,—The directors of the 
company may call in and demand from the shareholders thereof respectively, 
all sums of money by them subscribed, at such times and places and in such 
payments or instalments as the special Act or this Act requires or allows; 
and interest shall accrue and fall due, at the rate of six per centum per 
annum, upon the amount of any unpaid call, from the day appointed for pay
ment of such call. 32-33 V., c. 12, s. 17.

18. Calls on stock.—At least ten per centum upon the allotted stock of 
the company shall, by means of one or more calls, be called in and made 
payable within one year from the incorporation of the company; and for 
every year thereafter, at least a further ten per centum thereof shall, in like 
manner, be called in and made payable, until the whole has been so called in. 
32-33 V., c. 12, 8. 18.

19. Payment of calls; enforcement of, by action.—The company may 
enforce payment of all calls and interest thereon, by action in any court of 
competent jurisdiction; and in such action it shall not be necessary to set 
forth the special matter, but it shall be sufficient to declare that the defen-
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dant is a holder of one share or more, stating the number of shares, and is 
indebted to the company in the sum of money to which the calls in arrear 
amount, in respect of one call or more, upon out* share or more, stating the 
number of calls and the amount of each call, whereby an action has accrued 
to the company under this Act; and a certificate under the seal of the com
pany, and purporting to be signed by any officer of the company, to the effect 
that the defendant is a shareholder, that such .call or calls has or have been 
made, and that so much is due by him and unpaid thereon, shall be received 
in all courts as pritnA lade evidence thereof. 32-33 V., c. 12, s. 19.

20. Or by forfeiture of shares.—lf. after such demand or notice as by 
the special Act or the by-laws of the company is prescribed, any call made 
upon any share or shares is not paid within such time as by such special 
Act or by-laws is limited in that behalf, the directors, in their discretion, by 
resolution to that effect, reciting the facts and duly recorded in their minutes, 
may summarily declare forfeited any fhares whereon such payment is not 
made; and such shares shall thereupon become the property of the company, 
and may be disposed of as the directors by by-law or otherwise prescribe. 
32-33 V., c. 12, s. 20.

21. Restriction as to transfer.—No share shall be transferable, until 
all previous calls thereon have been fully paid, or until it is declared for
feited for non-payment of a call or calls thereon. 32-33 V., c. 12, s. 21.

22. Shareholders in arrears not to vote.—No shareholder who is in 
arrear in respect of any call shall vote at any meeting of the company. 32-33 
V 0. 12. s. 22.

HOOKS OF THE COMPANY.

23. Stock book to be kept: its contents.—The company shall cause a 
book or books to be kept by the secretary, or by some other officer especially 
charged with that duty, wherein shall be kept recorded,—

(a.) The names, alphabetically arranged, of all persons who are or have 
been shareholders;

(ft.) The address and calling of every such person, while such share
holder;

(c.) The number of shares of stock held by each shareholder;
(d.) The amounts paid in, and remaining unpaid, respectively, on the 

stotck of each shareholder;
(c.) All transfers of stock, in their order as presented to the company 

for entry, with the date and other particulars of each transfer, and the date 
of the entry thereof; and,—

(f.) The names, addresses and calling of all persons who are or have 
been directors of the company, with the several dates at which each became 
or ceased to be such director. 32-33 V., c. 12, s. 23.

24. Powers and liability of directors as regards transfers in certain
cases.__The directors may allow or refuse to allow the entry in any such
book, of any transfer or stock whereof the whole amount has not been paid; 
and whenever entry is made in such book, of any transfer of stock not fully 
paid up, to a person who is not apparently of sufficient means, the directors

86
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shall be jointly and severally liable to the creditors of the company, in the 
same manner and to the same extent as the transferring shareholder, except 
for such entry, would have been liable; but if any director present when such 
entry is allowed does forthwith, or if any director, then absent, does, within 
twenty-four hours after he becomes aware thereof and is able so to do, enter 
on the minute book of the board of directors, his protest against such trans
fer, and within eight days thereafter publishes such protest in at least one 
newspaper published at the place in which the head office or chief place of 
business of the company is situated, or if there is n^BMspuper there pub
lished, then in the newspaper published nearest U^^^Kuch director may 
thereby, and not otherwise, exonerate himself frorofl^onlability. 32-33 V., 
c. 12, s. 24.

25. Transfers valid only after entry.—No transfer of stock, unless 
made by sale under execution or under the decree, order or judgment of a 
court of competent jurisdiction, shall be valid for any purpose whatsoever 
until entry thereof has been duly made in such book or books, except for 
the purpose of exhibiting the rights of the parties thereto towards each other, 
and of rendering the transferee liable, in the meantime, jointly and severally 
with the transferrer, to the company and its creditors. 32-33 V., c. 12, s. 25.

26. Stock books to be open for inspection.—Such books shall, during 
reasonable business hours of every day, except Sundays and holidays, be kept 
open for the inspection of shareholders and creditors of the company, and 
their personal representatives, at the head office or chief place of business of 
the company; and every shareholder, creditor or personal representative may 
make extracts therefrom. 32-33 V., c. 12, s. 26.

27. Books to be prima facie evidence.—Such books shall be primà facie 
evidence of all facts purporting to be therein stated, in any suit or proceeding 
against the company or against any shareholder. 32-33 V., c. 12, s. 27.

28. Penalty for false entries.—Every director, officer or servant of the 
company who knowingly makes or assists in making any untrue entry in 
any such book, or who refuses or wilfully neglects to make any proper entry 
therein, or to exhibit the same, or to allow the same to be Inspected and 
extracts to be taken therefrom, is guilty of a misdemeanor, and liable to 
imprisonment for any term not exceeding two years. 32-33 V., c. 12, s. 28.

29. Penalty for neglect to keep books open.—Every company which 
neglects to keep such book or books open for inspection ns aforesaid, shall 
forfeit its corporate rights. 32-33 V., c. 12, s. 29.

SHAREHOLDERS.

30. Liability of shareholders.—Every shareholder shall, until the 
whole amount of his stock has been paid up, be individually liable to the 
creditors of the company, to an amount equal to that not paid up thereon; 
but shall not be liable to an action therefor by any creditor, until an execu
tion against the company at the suit of such creditor has been returned un
satisfied In whole or in part; and the amount due on such execution shall be 
the amount recoverable, with costs, from such shareholder. 32-33 V., c. 12, 
s. 33.
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31. Limited to amount of stock.—The shareholders of the company 
shall not, as such, be held responsible for any act, default or liability whatso
ever, of the company or for any engagement, claim, payment, loss, injury, 
transaction, matter or thing whatsoever, relating to or connected with the 
company, beyond the amount of their respective shares in the capital stock 
thereof. 32-33 V., c. 12, s. 34.

32. Trustees, &c., not personally liable,—No person holding stock in 
the company as an executor, administrator, tutor, curator, guardian or trus
tee, shall be personally subject to liability as a shareholder; but the estate 
and funds in the hands of such person shall be liable in like manner and to 
the same extent, as the testator or intestate or the minor, ward or inter
dicted person or the person interested in such trust fund would be, if living 
and competent to act and holding such stock as collateral security, shall be 
personally subject to such liability, but the person pledging such stock shall 
be considered as holding the same, and shall be liable as a shareholder 
accordingly. 32-33 V., c. 12, s. 35.

33. Trustees, &c., may vote as shareholders.—Every such executor, 
administrator, tutor, curator, guardian or trustee shall represent the stock 
In his possession at all meetings of the company, and may vote as a share
holder; and every person who pledges his stock may, notwithstanding such 
pledge, represent the said stock at all such meetings, and vote as a share
holder. 32-33 V., c. 12, s. 36.

34. Special meetings may be called.—Shareholders who hold one- 
fourth part in value of the subscribed stock of the company may, at any 
time, call a special meeting thereof, for the transaction of any business speci
fied In the written requisition and notice made and given for the purpose. 
32-33 V., c .12, 8. 13, part.

LIABILITY OF THE COMPANY.

35. Contracts, &c., when binding on company.—Every contract, agree
ment, engagement or bargain made, and every bill of exchange drawn, 
accepted or indorsed, and every promissory note and cheque made, drawn 
or indorsed on behalf of the company, by any agent, officer or servant of the 
company, in general accordance with his powers as such under the by-laws 
of the company, shall be binding upon the company; and in no case shall it 
be necessary to have the seal of the company affixed to any such contract, 
agreement, engagement, bargain, bill of exchange, promissory note or cheque, 
or to prove that the same was made, drawn, accepted or indorsed, as the 
case may be, in pursuance of any by-law, or special vote or order; and the 
person, so acting as agent, officer or servant of the company, shall not be 
thereby subjected individually to any liability whatsoever to any third person 
therefor: Provided always, that nothing in this Act shall be construed to 
authorize the company to issue any note payable to the bearer thereof, or 
any promissory note, intended to be circulated as money, or as the note of a 
bank, or to engage in the business of banking or insurance. 32-33 V., c. 12, 
e. 31.
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36. Company not liable in respect of trusts, &c.—The company shall 
not be bound to see to the execution of any trust, whether express, implied 
or constructive, in respect of any share; and the receipt of the shareholder 
in whose name the same stands in the books of the company, shall be a valid 
and binding discharge to the company for any dividend or money payable in 
respect of such share, and whether or not notice of such trust has been given 
to the company; and the company shall not be bound to see to the applica
tion of the money paid upon such receipt. 32-33 V.K c. 12, s. 30.

LIABILITY OF DIRECTORS.

37. Liability of directors declaring any dividend when the company 
is insolvent.—If the directors of the company declare and pay any dividend 
when the company is insolvent, or any dividend, the payment of which ren
ders the company insolvent, or diminishes the capital stock thereof, they 
shall be jointly and severally liable, as well to the company as to the indi
vidual shareholders and creditors thereof, for all the debts of the company 
then existing, and for all thereafter contracted during their continuance in 
office respectively; but if any director present when such dividend is declared 
does forthwith, or if any director then absent does, within twenty-four hours 
after he becomes aware thereof and is able so to do, enter on the minutes of 
the board of directors his protest against the same, and within eight days 
thereafter publishes such protest in at least one newspaper published at the 
place in which the head office or chief place of business of the company is 
situated, or if there is no newspaper there published, then in the newspaper 
published nearest thereto, such director may thereby, and not otherwise, 
exonerate himself from such liability. 32-33 V., c. 12, s. 37.

38. No loans by company to shareholders.—No loan shall be made by 
the company to any shareholder; if such loan is made, all directors and 
other officers of the company who make the same, or assent thereto, shall be 
Jointly and severally liable to the company for the amount of such loan,— 
and also to third persons to the extent of such loan, with lawful interest, for 
all debts of the company contracted from the time of the making of such 
loan to that of the repayment thereof. 32-33 V., c. 12, s. 38.

39. Contracts must be so made as to show limited liability.—
The directors of the company shall be jointly and severally liable upon every 
written contract or undertaking of the company, on the face whereof the 
word “ limited " or the words “ limited liability ” are not distinctly written 
or printed after the name of the company, where it first occurs in such 
contract or undertaking. 32-33 V., c. 12, s. 39.

40. Liability of directors for wages, &c.—Th® directors of the com
pany shall be jointly and severally liable to the laborers, servants and appren
tices thereof, for all debts, not exceeding one year’s wages, due for service 
performed for the company whilst they are such directors respectively; but 
no director shall be liable to an action therefor, unless the company is sued 
therefor within one year after the debt became due, nor unless such director 
is sued therefor within one year from the time when he ceased to be such 
director, nor unless an execution against the company at the suit of such
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laborer, servant or apprentice is returned unsatisfied in whole or in part; 
and the amount unsatisfied on such execution shall be the amount recover
able with costs from the directors. 32-33 V., c. 12, s. 40.

OENEItAI. PROVISIONS.

41. Company not to purchase stock in other corporations.—
No company shall use any of its funds in the purchase of stock in any other 
corporation, unless in so far as such purchase is specially authorized by the 
special Act. and also by the Act creating such other corporation. 32-33 V., 
c. 12. s. 32.

42. Service of process on company.—Service of any process or notice 
upon the company may be made by leaving a copy thereof at the head office 
or chief place of business of the company, with any adult person in charge 
thereof, or elsewhere with the president or secretary thereof; or if the com
pany has no known office or chief place of business, and has no known presi
dent or secretary, the court may order such publication as it deems requisite 
to be made in the premises, for at least one month, in at least one news
paper: and such publication shall be held to be due service upon the com
pany. 32-33 V., c. 12, s. 41.

43. Actions between company and shareholders.—Any description of 
action may be prosecuted and maintained between the company and any 
shareholder thereof; and no shareholder, who is not himself a party to such 
suit, shall be incompetent as a witness therein. 32-33 V., c. 12, e. 42.

44. Winding up Acts to apply.—The company shall be subject to the 
provisions of any general Act for the winding up of joint stock companies. 
32-33 V., c. 12, 8. 44.

AN ACT TO AMEND THE COMPANIES CLAUSES ACT AND THE 
COMPANIES ACT.

(Being (12-fiS V., c. JO.)
[Assented to 11th August, 1899.]

HER MAJESTY, by and with the advice and consent of the Senate and House 
of Commons of Canada, enacts as follows: —

1. Preference stock may be created by by-law.—Except as hereinafter 
provided, the directors of any company heretofore or hereafter incorporated, 
and to which The Companies Clauses Aet, chapter 118, or The Companies Act, 
chapter 119 of the Revised Statutes, is applicable, may make a by-law for 
creating and issuing any part of the capital stock as preference stock, giving 
the same such preference and priority, as respects dividends and in any other 
respect, over ordinary stock as is declared by the by-law.

2. Holders may be given control of affairs.—The by-law may provide 
that the holders of shares of such preference stock shall have the right to 
select a certain stated proportion of the board of directors, or may give them 
such other control over the affairs of the company as is considered expedient.
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3. Sanction by shareholders.—No such by-law shall have any force or 
effect whatever until after it has been unanimously sanctioned by a vote of 
the shareholders, present in person or by proxy at a general meeting of the 
company duly called for considering the same and representing two-thirds of 
the stock of the company, or unanimously sanctioned in writing by the 
shareholders of the company; provided, however, that if the by-law be sanc
tioned by not less than three-fourths in value of the shareholders of the 
company, the company may, through the Secretary of State, petition the 
Governor in Council for an order approving the said by-law, and the Cover- ' 
nor in Council may, if he sees fit, approve thereof, and from the date of such 
approval the by-law shall be valid and may be acted upon.

4. Rights of holders of preference stock.—Holders of shares of such 
preference stock shall be shareholders within the meaning of the said Acts, 
or either of them, and shall in all respects possess the rights and be subject 
to the liabilities of shareholders within the meaning of the said Acts, or 
either of them; provided, however, that in respect of dividends and in any 
other respect declared by by-law as authorized by section 1 of this Act they 
shall, as against the ordinary shareholders, be entitled to the preferences and 
rights given by such by-law.

5. Saving clause.—Nothing contained in this Act or done in pursuance 
thereof shall affect or Impair the rights of creditors of the company.

6. Application of Act.—This Act does not apply to any insurance com
pany or trust company.
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(Being Chapter 191, R.S.O. 1897, as amended by 01 Viet., Cap. 19; 62 Viet., Cap. 
11 and 63 Viet., Cap. 23.)

AN ACT RESPECTING THE INCORPORATION AND REGULATION OF 
JOINT STOCK COMPANIES.

Short Title, s. 1.
Interpretation, b. 2.
Application of the Act.

1. To companies hereafter incorporated by letters patent, s. 4.
2. To companies heretofore incorporated by letters patent, s. 6.
3. To companies heretofore incorporated by special Act, s. 6.
4. To companies hereafter incorporated by special Act, s. 7.
5. Cap. 156, R. S. 0. 1887, not to apply to future companies, s. 8. 

Formation of Companies by Letters Patent.
1. Objects for which incorporation may be granted, s. 9.
2. Applicants must be twenty-one years of age, s. 10.
3. Name of company must be free from objection, s. 10, ss. (o).
4. Word “ Limited ” must be the last word in each name, s. 10, ss. (a).
5. Memorandum of Agreement must be executed in duplicate, s. 10, ss. (2).
6. The Governor-in-Council may make regulations as to notice, etc., s. 11.
7. The Governor may give a Company any name and vary its powers, s. 14. 

Amalgamation of Companies.
1. Two or more companies may amalgamate, s. 103, et seq.

Annual, General, Special and First Meetings.
1. Meeting for organization to be held within two months, s. 26.
2. Notice to be given of annual and general meetings, s, 50.
3. Annual meeting to be held on fourth Wednesday in January, s. 61.
4. Special meetings called by directors or by shareholders, a. 52-57. 

Annual Statement and Summary.
1. Annual statement of income and expenditure, s. 78.
2. Annual summary, s. 79.
3. Copy of summary must be posted in the company’s office, s. 79, ss. (7).
4. A second copy must be sent to the Provincial Secretary, a. 79, ss. (7).
6. Penalty for default, s. 79, ss. (8).
6. Proviso as to inactive companies, s. 79, ss. (9).

1. Accounts may be audited, s. 87.
2. Appointment of auditors, s. 88-94.
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Books to be Kept and What to Contain.
1. Books of record to be kept, s. 71.
2. Penalty for false entries, s. 72.

,3. Rectification of books, s. 73.
4. When and to whom books are to be open, s. 74.
5. Penalty for refusing to allow inspection, s. 76.
6. Books to be prima facie evidence, s. 76.
7. Books of account, etc., to be kept, s. 77.
8. Minutes of proceedings to be kept, s. 77 (d).
9. Books and records to be kept at head office, s. 10, ss. (c).

Capital, Shares, Etc.
1. A company may alter its capital or re-divide its shares, s. 17-21.
2. A company may create or cancel preference stock, s. 22.

Directors and tiieir Powers.
1. Provisional directors to act until successors elected, s. 41.
2. Directors must be stockholders and not In arrears, s. 42.
3. Election of directors and filling of vacancies, s. 43, ss. (1), (2), and (3).
4. Number of directors may be increased or decreased, s. 46.
6. Powers and duties of directors, s. 46.
6. Liability for transfer of shares to insufficient person, s. 28.
7. Directors of Insolvent company not to declare dividend, s. 83.
8. Directors not to make loans to shareholders, s. 84.
9. Directors liable for wages, s. 85.

Fees, Etc.
1. Regulation and payment of fees, s. 95.
2. Prepayment of fees compulsory, s. 95, ss. (3).

Forfeiture or Surrender of a Charter.
1. Forfeiture within two years by non-user, s. 98.
2. Revocation for cause, s. 99, ss. (a).
3. Pepalty for carrying on business with less than five shareholders, s. 100.
4. Voluntary surrender of a charter, s. 101.
6. A company may be wound up, s. 86.

Inspectors.
1. May be appointed by a Judge, s. 80.
2. May be appointed by the company, s. 80, ss. (2).

Liability for False Statements.
1. False returns, etc.,
2. False statements in prospectus,
3. Penalties,
4. False statements as to capital.

(See R. S. O. 216, herewith).
“ Limited " : How the Word must be Used.

1. Must be the last word in the name of every company, s. 10, ss. (a).
2. Word must not be abbreviated in certain cases, s. 23.
3. Word must be used in all notices, invoices, etc., s. 23.
4. Liability of directors for default ; Penalty, s. 23, ss. (2), (3), (4), 

and (6).
5. Provisions as to companies not carried on for gain, s. 23, ss. (6).
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Limited Liability ox Shake».
1. Liability of shareholders to creditors, s. 37.
2. Trustees not personally liable, s. 38.
3. Mortgagees not personally liable, s. 39.

Name : How Changed.
1. Objectionable name may be changed by the Governor-in-Council, s. 24.
2. Name of any company may be changed under R. S. O. 200, (copy

herewith).
Notices, Summons, Actions, Etc.

1. Copy of by-law, under seal, to be prima facie evidence, s. 66.
2. Writs, etc., may be signed by director, etc., s. 67.
3. How notice may be served, s. 68; and Proof of service, s. 69.
4. Action may be maintained between company and shareholder, s. 70. 

Poweks of Companies.
1. Powers of incorporation, s. 15.
2. Incidental powers flowing from incorporation, s. 25.
3. Proviso as to land, s. 25, ss. (/;).
4. Borrowing powers, s. 49.
5. Power to issue bonds and debentures, s. 49, ss. (c).
6. Power to mortgage property and rights of company, s. 49, ss. (</).
7. Power to take stock in other companies, s. 82.
8. Power to make contracts, etc., s. 81.
9. Extension of powers of companies incorporated by letters patent, s.

MS.
10. Extension of powers of companies incorporated by special Act, s. 106.
11. Power to vary by-laws passed by directors, s. 47, ss. (g).
12. to reject by-laws for the payment of the president or any 

director, s. 48.
Stock, Calls, Etc.

1. Allotment of stock, s. 26.
2. Stock deemed to be personal estate, s. 27.
3. Transfer of shares in arrears may be refused, s. 28.
4. Transfer of shares valid only after entry, s. 29.
6. Restriction as to transfer, s. 30.
6. Trusts in respect to shares not binding on company, s. 31.
7. Calling in instalments, s. 32.
8. Ten per centum must be called the first year, s. 33.
9. Enforcement of payment of calls, s. 34.

10. Forfeiture of shares, s. 35.
11. Trustees and mortgagors may vote on shares, s. 36.
12. How joint holders of stock may vote, s. 36, ss. (2).
13. Payments on shares on incorporation ot company, s. 10, ss. (3).

HER MAJESTY, by and with the advice and consent of the Legislative 
Assembly of the Province of Ontario, enacts as follows : —

1. Short title.—This Act may be cited as “ The Ontario Companies Act."
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2. Interpretation.__where the words following occur in this Act, or in
any letters patent and supplementary letters patent issued under this Act, 
they shall be construed in the manner hereinafter mentioned, unless a con
trary intention appears :—

(а) “ Judge ” shall mean one of the Judges of the High Court of Justice.
(б) “ Letters patent ” shall mean the letters patent, under the Great 

Seal of Ontario, incorporating or re-incorporating a company, as the case 
may be; for any purpose within the scope of this Act.

(c) “ Proxy ” shall mean any person representing an absent shareholder 
and duly autuhorized in writing, to act for him at a meeting of the company.

(d) “ Real estate ” or “ land ” shall include all messuages, lands, tene
ments, leaseholds and hereditaments of any tenure and all immovable real 
property of every kind;

(c) “ Shareholder ” shall mean every subscriber to, or holder of stock in 
the company, and shall extend to and include the personal representatives 
of the shareholder.

(/) “ Supplementary letters patent ” shall mean any letters patent, under 
the Great Seal of Ontario, granted to a company subsequent to the letters 
patent incorporating or re-incorporating the company;

(g) “ The Gazette ” shall mean The Ontario Gazette. 60 V., c. 28, s. 2.
APPLICATION OF ACT.

3. Incorporation of companies by letters patent.—No company shall 
hereafter be incorporated under The Ontario Joint Stock Companies’ Letters 
Patent Act, and the amendments thereto, being chapter 157 of the Revised 
Statutes of Ontario, 1887, and chapter 190 of these Revised Statutes. 60 V., 
c. 28, s. 3, part.

4. Act to apply to companies hereafter incorporated by letters 
patent.—The incorporation of every company hereafter by letters patent 
shall be governed by this Act, and all the provisions of this Act shall apply 
to every such company, subject to the provisions of any general Act apply
ing to the company. 60 V., c. 28, s. 3, part.

5. Sections which apply to companies incorporated by letters patent 
before 13th April, 1897.—The provisions of sections 17 to 105 inclusive, 
shall apply to every company incorporated before the 13th day of April, 1897, 
by letters patent issued under the authority of an Act of the Legislature of 
Ontario, subject to the provisions of any special Act or general Act applying 
to the company, other than said chapter 157 of the Revised Statutes of 
Ontario, 1887, and the amendments thereto. 60 V., c. 28, s. 4.

6. Sections which apply to companies incorporated on or before 13th 
April, 1897, by special Act.—The provisions of sections 17 to 97, inclusive, 
and sections 103 to 106, inclusive, shall apply to every company incorporated 
on or before the 13th day of April, 1897, by special Act of the Legislature of 
Ontario for the purposes or objects within the scope of this Act, except such 
provisions as are inconsistent with the provisions of the special Act or 
amending Acts, or other special Acts relating to the company. 60 V., c 28 
8. 6.
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7. Sections which apply to companies incorporated after 13th April,
1897, by special Act.__The provisions of sections 17 to 97, inclusive, and
sections 103 to 106 inclusive, shall, subject to any variations and exceptions 
by the special Act, apply to every company incorporated after the 13th day 
of April, 1897, by special Act of the Legislature of Ontario for purposes or 
objects within the scope of this Act, and the said provisions, subject as afore
said, shall form part of the special Act and shall be construed together there
with as one Act. 60 V., c. 28, s. 6.

8. Rev. Stat., 1887, c. 156, not to apply to companies incorporated 
after 13th April, 1897, by special Act.—The provisions of The Ontario 
Joint Stuck lorn panics General Clausen Act, being chapter 156 of the Revised 
Statutes of Ontario, 1887, and chapter 189 of these Revised Statutes, shall 
not apply to any company incorporated after the 13th day of April, 1897, by 
special Act of the Legislature of Ontario for any of the purposes or objects 
within the scope of this Act. 60 V., c. 28, s. 7.

INCORPORATION UY LETTERS PATENT.

9. Companies formed for certain purposes may be incorporated by
letters patent.—The Lieutenant-Governor in Council may, by letters patent, 
grant a charter to any number of persons, not less than five, who petition 
therefor, creating and constituting such persons and any others who have 
become subscribers to the memorandum of agreement, a body corporate and 
politic for any of the purposes or objects to which the legislative authority 
of the Legislature of Ontario extends, except the construcion and working of 
railways within the Province of Ontario, the business of insurance and the 
business of a loan corporation within the meaning of The Loan Corporations 
Act. 60 V., c. 28, s. 8. Amended by 62 V., c. 11, s. 21.

10. Petition.—U) The applicants for incorporation, who must be of the 
full age of twenty-one years, may petition the Lieutenant-Governor, through 
the Provincial Secretary, for the issue of letters patent. The petition of the 
applicants shall show :

(o) The proposed corporate name of the company with the word “ Lim
ited ” as the last word thereof, and such name shall not on any 
public ground be objectionable and shall not be that of any known 
company, incorporated or unincorporated, or of any partnership, or 
individual, or any name under which any known business is being 
carried on, or so nearly resembling the same as to deceive ; 
provided, however, that a subsisting company, or partner
ship, or individual, or the person carrying on such business may 
consent that such name, in whole or in part, be granted to the new 
company; and further provided that the name of a company which has 
not made for three consecutive years the annual summary and state
ment of its affairs prescribed by this Act, may be given in whole or in 
part to a new company, unless the defaulting company, after notice by 
the Provincial Secretary, shows to the satisfaction of the Lieutenant- 
Governor in Council that it is still a valid and subsisting corporation 
and entitled to the sole use of its corporate name. Amended by 63 
Viet., cap. 23, s. 1.
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(b) The objects, simply stated, for which the company is to be incor
porated;

(c) The place within the Province of Ontario where the head office of
the company is to be situated, and where its principal book of 
account and its corporation records are to be kept and to which all 
communications and notices may be addressed;

(d) The amount of the capital stock of the company;
(e) The number of shares and the amount of each share;
(f) The name in full, the place of residence and the calling of each of

the applicants;
(g) The number and the names of the applicants, not less than three,

who are to be the provisional directors of the company. Re-printed 
ns amended by Gt V. c. 19, s. 1.

(2) The petition may be similar to, but in its essential features shall 
comply with, Schedule B to this Act, and shall be accompanied by a memor
andum of agreement, executed in duplicate, which may be similar to, but 
which shall in its essential features comply with, Schedule A to this Act.

(3 In case any amount has been paid in on shares taken, by transfer of 
property to a trustee, the Provincial Secretary may require such evidence as 
shall be satisfactory to him of such transfer and of the kind, nature and 
value of the property and the manner in which, and the person or persons or 
corporate body by whom the property transferred, or any other payment, is 
held in trust for the company with a view to its incorporation.

(4) Each petitioner shall be the bond fide holder in his own right of the 
share or shares for which he has subscribed in the memorandum of agree-

(5) The petition may ask for the embodying in the letters patent of any 
provision which, otherwise under this Act, might be embodied in any by-law 
of the company when incorporated. 60 V., c. 28, s. 9.

11. Power to make general regulations as to notice, etc.—
The Lieutenant-Governor in Council may, from time to time, make regula
tions with respect to the following matters, namely :

(a) The cases in which notice of application for letters patent or sup
plementary letters patent under this Act must be given ;

(6) The granting to one company power to carry on more than one kind
of undertaking;

(e) The forms of letters patent, supplementary letters patent, licenses, 
notices and other instruments and documents relating to applica
tions and other proceedings under this Act;

(df The form and manner of the giving of any notice required by this 
Act ;

and such regulations shall be published in The Gazette. 60 V. c. 28, s. 10.

12. Preliminary conditions to be established.—Before the letters 
patent are issued, the applicants shall establish to the satisfaction of the 
Provincial Secretary, or such other officer as may be charged by him to report 
thereon, the sufficiency of their memorandum of agreement and petition, and 
show that the proposed name is not open to objection under section 10 of 
this Act. 60 V. c. 28, e. 11.
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13. Proof of matters under this Act.—H> The Provincial Secretary, 
the Assistant Provincial Secretary, or such other officer may for the pur
poses aforesaid, or for any other purpose under this Act, take any requisite 
evidence in writing under oath, or affirmation.

(a) Proof of any matter which may be necessary to be made under this 
Act, may be made by statutory declaration, or by affidavit, or by deposition 
before the Provincial Secretary, or Assistant Provincial Secretary, or other 
officer as aforesaid, or before any Justice of the Peace, or Commissioner for 
taking Affidavits, or Notary Public, who, for this purpose, are hereby author
ized and empowered to administer oaths or to take affirmations. 60 V. c. 
-Y 11

14. Name and incidental powers of company may be varied.—
The Lieutenant-Governor may give to the company a corporate name wholly 
or partially different from the name proposed by the applicants in their 
petition, and may in the letters patent vary the powers of the company from 
the powers stated in the petition. 60 V. c. 28, s. 13.

15. Notice of issuing letters patent.—Notice of the granting ol the 
letters patent shall be given forthwith by the Provincial Secretary in The 
(Josette, and from the date of the letters patent the petitioners and the per
sons who signed the memorandum of agreement and their successors, respec
tively, shall be a corporation by the name mentioned in the letters patent 
and shall be invested with all the powers, privileges and immunities which 
are incident to such corporation, or are expressed, or included in the letters 
patent and The Interpretation Act, and which are necessary to carry into effect 
the intention and objects of the letters patent and such of the provisions of 
this Act as are applicable to the company. 60 V. c. 28, s. 14.

FIRST MEETING.

16. Meeting of company for organization.—U) The provisional direc
tors of the company shall, by a registered letter addressed to each share
holder, call a general meeting of the company to be held within two months 
of the date of the letters patent, for the purpose of organizing the company 
for the commencement of business. Such first general meeting shall be held 
at such convenient place as the directors may determine.

(2) If the said meeting is not called by the provisional directors within 
the time required by this section, any three or more shareholders in the 
company shall have power to call the meeting and to proceed to the organi
zation of the company. 60 V. c. 28, s. 21.

CAPITAL, SHARES, ETC.

17. Increase of capital.—(I) The company at any time after nine- 
tenths of the capital stock of the company has been subscribed and ten per 
centum thereon paid in, but not sooner, may, by by-law, provide for the 
increase of the capital stock of the company to any amount which it con
siders requisite for the due carrying out of the undertaking of the company.

(2) The by-law shall declare the number and value of the shares of the 
new stock, and may prescribe the manner in which the same are to be 
allotted; otherwise, the control of such allotment shall vest absolutely in the 
directors. 60 V. c. 28, s. 15.
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18. Reduction of capital.—d) The company if it sees fit at any time, 
may, by by-law, provide for decrease of the capital stock of the company to 
any amount which it may consider sufficient for the due carrying out of the 
undertaking of the company and advisable.

(2) The by-law shall declare the number and value of the shares of the 
stock as so decreased; and the allotment thereof or the rule or rules by 
which the same is to be made.

(3) The liability of shareholders to persons who are, at the time the 
stock is decreased, creditors of the company, shall remain as though the 
stock had not been decreased. 60 V. c. 28, s. 16.

19. Re-division of shares.—The company may at any time, by by-law, 
provide for the re-division of the existing shares into shares of smaller or 
larger amount. 60 V. c. 28, s. 17.

20. By-law to be confirmed by supplementary letters.—No by-law 
for increasing or decreasing the capital stock of the company, or re-dividing 
the shares, shall have any force or effect whatever unless and until it has 
been sanctioned by a vote of not less than two-thirds in value of the share
holders at a general meeting of the company duly called for considering the 
by-law, and has afterwards been confirmed by supplementary letters patent. 
60 V. c. 28, s. 18.

21. Petition for supplementary letters patent.—(D At any tlme not 
more than six months after the sanction of such by-law, the company may 
petition the Lieutenant-Governor, through the Provincial Secretary, for the 
issue of supplementary letters patent to confirm the same.

(2) With the petition the company shall produce the by-law and estab
lish to the satisfaction of the Provincial Secretary, or of such other officer 
as may be charged by him to report thereon, the due passage and sanction 
of the by-law, and if the petition is in respect of the increase or decrease of 
capital, the bond fide character of the increase or decrease of capital thereby 
provided for.

(3) Upon due proof so made, the Lieutenant-Governor in Council may 
by supplementary letters patent confirm the by-law, and, with respect to an 
Increase or decrease in capital, may, with the consent of the company, by 
the supplementary letters patent, fix the amount of such increase or decrease 
at such sum as to him may seem proper; and notice thereof shall be given 
forthwith by the Provincial Secretary in The Gazette; and thereupon, from 
the date of the supplementary letters patent, the shares shall be re-divided, 
or the capital stock of the company shall be and remain increased or 
decreased as the case may be, to the amount, in the manner, and subject 
to the conditions set forth by such by-law and supplementary letters patent; 
and the whole of the stock as so increased or decreased shall become subject 
to the provisions of this Act in like manner (so far as may be) as though 
every part thereof had originally formed part of the stock of the company. 
60 V. c. 28, s. 19.

22. Preferential stock.—CD The directors may make a by-law for creat
ing and issuing any part of the capital stock as preference stock, giving the 
same such preference and priority as respects dividends and otherwise over 
ordinary stock as may be declared by the by-law.
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(2) The by-law may provide that the uolders of shares of such prefer
ence stock shall have the right to select a certain stated proportion of the 
board of directors, or may give them such other control over the affairs of 
the company as may be considered expedient.

(3) No such by-law shall have any force or effect whatever until after 
it has been unanimously sanctioned by a vote of the shareholders, present 
in person or by proxy at a general meeting of the company duly called for 
considering the same, or unanimously sanctioned In writing by the share
holders of the company; provided, however, that if the by-laws be sanctioned 
by three-fourths in value of the shareholders of the company, the campany 
may, through the Provincial Secretary, petition the Lieutenant-Governor in 
Council for an order approving the said by-law, and the Lieutenant-Governor 
may, if he sees fit, approve thereof, and from the date of such approval the 
by-law shall be valid and may be acted upon.

(4) Holders of shares of such preference stock shall he shareholders 
within the meaning of this Act, and shall in all respects possess the rights 
and be subject to the liabilities of shareholders within the meaning of this 
Act, provided, however, that in respect of dividends and otherwise, they 
shall as against the ordinary shareholders, eb entitled to the preferences and 
rights given by such by-law.

(5) Nothing in this section contained or done in pursuance thereof, shall 
affect or impair the rights of creditors of the company. 60 V. c. 28, e. 20.

(0) The directors of a company which has heretofore issued or may hereafter 
issue preference stock may, for the purposes of cancelling such preference-stock or 
parts thereof, from time to time, pass by-laws providing for the purchase or acqui
sition by the company of such stock or parts thereof with the consent of the holders, 
and for the cancellation of the stock so purchased or acquired, and for the reduc
tion pro rata according to the amount of stock so cancelled of any reserve set apart, 
or required to be set apart, in respect of such preference-stock, but no such by law 
shall be valid or acted upon unless and until the same has been sanctioned by a 
vote of at least two-thirds in value of the shareholders of the company present 
in person, or represent» d by proxy, at a special general meeting duly called for 
considering the same, and unless and until such by-law has been confirmed by sup
plementary letters patent.

(7) At any time not more than three months after the sanction of such by-law 
by the shareholders as aforesaid, the company may petition the Lieutenant-Governor 
in Council, through the Provincial Secretary for the issue of supplementary letters 
patent to confirm the same. With the petition, the company shall produce the by
law and establish to the satisfaction of the Provincial Secretary, or of such other 
officer as may be charged by him to report thereon, the due passage and sanction of 
the by-law and the bona fide character of the same, and thereupon the L ieutenant- 
Governor in Council may by supplementary letters patent confirm the by-law, and 
may, with the consent of the Board of Directors of the Company, by the supplement
ary letters patent add such terms and conditions thereto as to him may seem proper, 
and thereupon from the date of the supplementary letters patent the by-law with 
such added, terms and conditions, if any shall be valid and may be acted upon. 
Notice of the issue of supplementary letters patent shall be given by the Provincial 
Secretary in the. Gazette. 03 V. c. 23, s. 2.

Use of the Word “Limited.”
23. Use of word “Limited” in signs on offices.—(D Wherever any office 

or place in which business of the company is carried on is indicated by any sign, 
name or other means on the outside thereof as being a place of business of the com-
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pany, the comjyany shrill keep in a conspicuous place on such outside, in letters easily 
legible, the. name of the company, with the word “ Limited " as the last word of, or 
as the. first word after, such name and the name of the. company, with the word 
*• Limited" as the last word of, or the first word after, such name, shall appear in a 
conspicuous position, and in letters easily legible,

(a) On its corporate seal ;
(b) In all advertisements and other official publications of the company ;
(c) In all bills of parcels or invoices of the company ;
(d) In all written contracts and undertakings of the company ;
(#■> In the company's signature to any bill of exchange, promissory note, en

dorsement, cheque, order for money or goods.
(2> It. shall be the duty of the director manager, officer or other employee of the 

company who—
(a) Publishes or causes to be published any such advertisement or other 

official publication ;
(b) Makes out or causes to be made out any such bill of parcels or invoice ;
(c) Makes on behalf of the company any such written contract or vndertak-

(d) Signs in the name of the company any such bill of exchange, promissory 
note, endorsement, cheque, order for money or goods—

to comply with the foregoing provisions of this section. Provided that where the 
word “ Company," “ Club," “ Association" or other equivalent word forms part of 
the company's corporate name the word “ Limited" nerd not appear in full, but an 
abbreviation thereof, of which the letters “ l " and “ d ” shall be the first and last let
ters shall be sufficient. Provided also that where the word "Company," "Club," 
“Association" or other equivalent word does not form part of the corporate name, 
the word “ Limited" shall appear in full and in letters of substantially the same 
size as the letters in the rest of such name. Provided further, that stamping, 
writing, printing or otherwise marking upon gootls, wares and. merchandise of the 
company, or upon packages containing the same, shall not be deemed an adver
tisement within the meaning of this section.

(3) Every company and every director, monager, officer or other employee 
making default in complying with the foregoing provisions of this section shall 
incur a penalty not exceeding ten dollars for each and every offence. Provided 
that after having been convicted of an offence under this section the offender upon a 
subsequent conviction for an offence under this section shall incur a penalty not 
exceeding one hundred dollars.

(4) This section shall not apply to any company not having gain for its pur
pose or object where such company by its charter of incorporation is declared to be 
exempt from the provisions thereof or toany company not having gain for its pur
pose or object which, on proof thereof being shown to the Lieutenant-Governor in 
Council is of from and after the date to be set forth in the order of the Lieutenant- 
Governor in Council in that behalf declared, to be exempt.

(5) The prosecution or proceeding to recover a penalty for an offence against 
the foregoing provisions of this section shall be commenced within six months after 
the offence has been committed and not afterwards.

((I) All liabilities and penalties heretofore incurred, by any company or director, 
manager, officer or other employee of any company for breach or non-observance of 
any provision of any statute relating to the use of the word " Limited" or any ab
breviation thereof are hereby released and discharged.

Provided, however, tluit this sub-section shall not apply to any action or other 
proceeding in which judgment has hitherto been rendered. Provided also that in 
any pending action or other proceeding the Court in or before which the same is 
pending may make such order as to costs as to such Court may seem just. 03 V. c.
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CHANGE OF NAME.

24. Change of name if objectionable.—<««* it is made to appear 
to the satisfaction of the Lieutenant-Governor in Council that any company 
is incorporated under a name the same as, or so similar to that of an exist
ing company, partnership, individual, or to any name under which any exist
ing business is being carried on, as to deceive, it shall be lawful for the 
Lieutenant-Governor by an Order in Council to change the name of the 
company to some other name to be set forth in the order; and no such altera
tion of name shall affect the rights or obligations of the company; and all 
proceedings may be continued and commenced by or against the company 
by its new name, that might have been continued or commenced by or 
against the company by its former name. 60 V. c. 28, s. 23.

INCIDENTAL POWERS OF COMPANIES.

25. Powers incident to incorporation.—The company shall. In uildltion 
to its others powers, possess power :

(а) To alter, or change its common seal at pleasure;
(б) To take over, acquire, hold, use, sell and convey such personal pro

perty and movables, machinery, trade-marks, patents, licenses, and 
franchises or rights thereunder as may be deemed necessary, or 
expedient for the purposes for which the company Is incorporated;

(o) To erect on its property such works, shops, mills, buildings, houses 
and structures, and to make such improvements of what kind soever 
as may be convenient or necessary for the due carrying out of its 
undertaking;

(<f) To construct and maintain, or aid in the construction and mainten
ance of such works and improvements as may de deemed neces
sary, or advantageous to the due carrying out of its undertaking;

(r) To exercise and enjoy all the privileges and immunities and to do all 
-acts requisite, or incidental to the due carrying on of its under 
taking;

(t) To carry on any branch or branches of business incidental to the 
due carrying out of the objects for which the company was incor
porated, and subsidiary thereto, and necessary to enable the com
pany profitably to carry on its undertaking.

(.'/) To acquire by purchase, lease, or other title, and to hold, use, sell, 
alienate and convey any real estate necessary for the carrying on 
of its undertaking, and the company shall upon Its incorporation 
become and ho Invested with all the property and rights, real and 
personal, theretofore held by or for It under any trust created with 
a view to its incorporation.

Provided, however, that unless other special statutory enactments apply, no 
parcel of land, or interest therein at any time acquired by the company and 
not required for its actual use and occupation, or not held by way of security, 
or not situate within the limits, or within one mile of the limits of any city 
or town in this Province, shall be held by the company, or by any trustee 
on Its behalf, for a longer period than seven years after the acquisition 
thereof, but shall he absolutely sold and disposed of, so that the company

St



578 CANADIAN COMPANY LAW.

shall no longer retain any interest therein unless by way of security; and 
further provided, that any such parcel of land, or any interest therein not 
within the exceptions hereinbefore mentioned, held by the company for a 
longr period than seven years, without being disposed of, shall be forfeited 
to Her Majesty for the use of this Province; provided also that the Lieu
tenant-Governor In Council may extend the said period from time to time not 
exceeding In the whole twelve years; and further provided, that no such 
forfeiture shall take effect, or be enforced until the expiration of at least 
six calendar months after notice in writing to the company of the intention 
of Her Majesty to claim such forfeiture; and it shall be the duty of the 
company to give the Lieutenant-Governor in Council, when required, a full 
and correct statement of all lands at the date of such statement held by the 
company, or in trust for the company, and subject to these provisoes. 60 V., 
c. 28. s. 24.

STOCK CALLS, ETC.

26. Allotment of stock.—If the letters patent or special Act make no 
other definite provision, the shares of stock of the company, so far as they 
are not allotted thereby, shall be allotted when and as the directors by by
law or otherwise ordain. 60 V. c. 28, s. 25.

27. Stock, personal estate.—The shares of stock of the company shall 
be deemed personal estate, and shall be transferable on the books of the com
pany, in such manner only, and subject to all such conditions and restric
tions as by this Act, or by the special Act, or by the letters patent or by 
laws of the company may be prescribed. 60 V. c. 28, e. 26.

28. Directors may refuse transfer of stock in certain cases.— 
The directors may refuse to allow the entry, in any such book, of any trans
fer of shares of stock whereof the whole amount has not been paid in; and 
whenever entry is made in such book of any transfer of stock, not fully paid 
in, to a person not being of apparently sufficient means, the directors present 
when such entry is authorized shall be jointly and severally liable to the 
creditors of the company in the same manner and to the same extent as the 
transferring shareholder, but for such entry, would have been; but if any 
director present when such entry is allowed, forthwith, enters a written pro
test against the same, and within eight days thereafter causes such protest 
to be notified, by registered letter, to the Provincial Secretary, such director 
may thereby, and not otherwise, exonerate himself from such liability. 60 
V. c. 28, s. 27.

29. Transfer valid only after entry.—No transfer of shares of stock, 
less made by sale under execuion, or under the order or judgment of some 
competent Court In that behalf, shall be valid for any purpose whatever, 
save only as exhibiting the rights of the parties thereto towards each other, 
and as rendering the transferee liable, ad interim, Jointly and severally with 
the transferor, to the company and its creditors, until entry thereof has been 
duly made In the books of the company. 60 V. c. 28, s. 28.

30. Restriction as to transfers.—No share shall be transferable until 
all previous calls thereon have been fully paid in, or until declared forfeited 
for non-payment of calls thereon. 60 V. c. 28, s. 29.
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31. Company not to be liable in respect of trusts, etc.—The company 
shall not be bound to see to the execution of any trust .whether express, 
implied or constructive, in respect of any share; and the receipt of the 
shareholder in whose name the same stands on the books of the company 
shall be a valid and binding discharge to the company for any dividend or 
money payable in respect of such share, whether or not notice of the trust 
has been given to the company ; and the company shall not be bound to soe 
to the application of the money paid upon such receipt. 60 V. c. 28, s. 30.

32. Calling in instalments.—The directors of the company may call 
in and demand from the shareholders thereof, respectively, the amount 
unpaid on shares of stock by them subscribed or held, at such times and 
places and in such payments or instalments as the letters patent, or this 
Act, or the by-laws of the company require or allow; and interest shall 
accrue at the legal rate for the time being, upon the amount of any unpaid 
call, from the day appointed for payment of such call. 60 V. c. 28, s. 31.

33. Calls—Ten per cent, within first year.—N°t less than ten per 
centum upon the allotted shares of stock uf the company shall, by means of 
one or more calls formally made, be called in and made payable within one 
year from the incorporation of the company ; the residue when and as the 
by-laws of the company direct. 60 V. c. 28, s. 32.

34. Enforcement of payment of calls by action.—The company may 
enforce payment of all calls and interest thereon by action in any court of 
competent jurisdiction; and in such action it shall not be necessary to set 
forth the special matter, but it shall be sufficient to state that the defen
dant is a holder of one share or more, stating the number of shares, and 
is indebted in the sum of money to which the calls in arrear amount, in 
respect of one call or more upon one share or more, stating the number of 
calls and the amount of each, whereby an action Las accrued to the company 
under this Act; and a certificate under the seal and purporting to be signed 
by any officer of the company, to the effect that the defendant is a share
holder, that such call or calls has or have been made and that so much is 
due by him and unpaid thereon, shall be received in all Courts as prima 
facie evidence to that effect. 60 V. c. 28. s. 33.

35. Forfeiture of shares.—after such demand or notice as by the 
special Act, or by the letters patent or by-laws of the company is prescribed, 
any call made upon any share or shares is not paid within such time as by 
such Act, or by such letters patent or by-laws may be limited in that behalf, 
the directors in their discretion, by resolution to that effect reciting the facts 
and duly recorded in their minutes, may summarily forfeit any shares 
whereon such payment is not made; and the same shall thereupon become 
the property of the company and may be disposed of as, by by-law or other
wise, the company may ordain. 60 V. c. 28, s. 34.

36. Trustees, etc., may vote.—(D Every executor, administrator, guar
dian, or trustee, shall represent the stock in his hands, at all meetings of 
the company, and may vote accordingly as a shareholder; and every person 
who pledges his stock may nevertheless represent the same at all such 
meetings, and may vote accordingly as a shareholder.
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(2) If stock be held jointly by two or more persons, any one of them 
present at a meeting may in the absence of the other, or others, vote there
on, but if more than one joint stockholder be present or be represented by 
proxy, they shall vote together on the stock jointly held. 60 V. c. 28, s. 36.

LIABILITY, ETC., OF 8HAKEHOLDER8.

37. Liability of shareholders.—U> Each shareholder, until the whole 
amount of his shares of stock has been paid up, shall be individually liable 
to the creditors of the company to an amount equal to that not paid up 
thereon, but shall not be liable to an action therefor by any creditor before 
an execution against the company has been returned unsatisfied in whole 
or in part; and the amount due on such execution, but not beyond the 
amount so unpaid of his said shares of stock, shall be the amount recover
able with costs, against such shareholder. 60 V. c. 28, s. 36. first clause.

(2) Any shareholder may plead by way of defence, in whole or in part, 
any set-off which he could set up against the company except a claim for 
unpaid dividends, or a salary or allowance as a president or a director of 
the company. 60 V. c. 28, s. 36 (a).

(3) The shareholders of the company shall not as such be held respon
sible for any act, default or liability whatsoever, of the company, or for 
any engagement, claim, payment, loss, injury, transaction, matter or thing 
whatsoever, relating to or connected with the company, beyond the unpaid 
amount of their respective shares in the capital stock thereof. 60 V. c. 28,
s. M (|).

38. Trustees, etc., not personally liable.—No person holding shares of 
stock of the company as executor, administrator, guardian or trustee, shall 
be personally subject to liability as a shareholder; but the estates and 
funds in the hands of such person shall be liable in like manner and to the 
same extent, as the testator or intestate or the minor, ward, or person 
interested in the trust fund, would be, if living and comptent to act and 
holding such stock in his own name. 60 V. c. 28, s. 37.

39. Mortgagees.—No person holding shares of stock as collateral 
security, shall be personally subject to liability as a shareholder; but the 
person transferring such shares as such collateral security shall be con
sidered as holding the same, and shall be liable as a shareholder in respect 
thereof. 60 V. c. 28, 8. 38.

DIRECTORS AND THEIR POWERS, ETC.

40. Board of directors.—The affairs of the company shall be managed 
by a board of not less than three directors who shall be elected by the 
shareholders in general meeting of the company assembled at some place 
within this Province. 60 V. c. 28, s. 39.

41. Provisional directors.—The persons named as provisional directors 
in the special Act or in the letters patent shall be the directors of the com
pany, until replaced by others duly elected in their stead. 60 V. c. 28, s. 40.

42. Qualification of directors.—No person shall hold ofllce as a direc
tor unless he is a shareholder owning stock absolutely in his own right,
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and not in arrear in respect of any call thereon, and where any person 
who is a director ceases to be a bond fide holder of stock in the company, he 
shall thereupon cease to be a director. 60 v. c. 28, s. 41, first clause.

43. Yearly elections._d) The election of directors shall take place at
the annual meeting, all the members of the board retiring, and (if other
wise qualified) being eligible for re-election;

(2) Elections of directors shall be by ballot;
(3) Vacancies occurring in the board of directors may, unless the by

laws otherwise direct, be filled for the unetxpired remainde rof the term, 
by the board, from among the qualified shareholders of the company;

(4) The directors shall, from time to time, elect from among them
selves a president of the company; and shall also name, and may remove 
at pleasure, all other officers thereof. 60 V. c. 28, s. 41 (1-4).

44. Failure to elect directors, how remedied.—If at any time an elec
tion of directors is not made, or does not take effect at the proper time, the 
company shall not be held to be thereby dissolved; but such election may 
take place at any general meeting of the company duly called for that 
purpose ; and directors shall continue in office until their successors are 
duly elected. 60 V. c. 28, s. 42.

45. Change by by-law of number of directors or of head office in 
Ontario.—(D A company may by by-law increase or decrease the number 
of its directors, or may change the company’s head-office in Ontario.

(2) No by-law, for either of the said purposes shall be valid or acted 
upon unless it has been sanctioned by a vote of not less than two-thirds In 
value of the shareholders at a meeting of the company duly called for con
sidering the subject of the by-law, nor until a copy of the by-law, certified 
under the seal of the company, has been transmitted to the Provincial 
Secretary, and also has been published by the Company once in The Gazette.

(3) In case the head-office of the Company is being changed as afore
said, then the company shall forthwith give notice of the fact in such news
papers and for such time as the regulations made under section 11 of this 
act may prescribe. 60 V. c. 28, sec. 43.

46. Powers and duties of directors.—The directors of the company 
shall have full power in all things to administer the affairs of tue company; 
and may make, or cause to be made for the company, any description of 
contract which the company may by law enter into. 60 V. c. 28, s. 44.

47. By-laws.—The directors may, from time to time, make by-laws not 
contrary to law, or to the letters patent of the company, or to this Afct, to 
regulate—

(а) The allotment of stock, the making of calls thereon; the payment
thereof ; the issue and registration of certificates of stock ; the 
forfeiture of stock for non-payment; the disposal of forfeited stock 
and of the proceeds thereof; the transfer of stock;

(б) The declaration and payment of dividends;
(c The term of service not exceeding two years, and the amount of the 

stock qualification of the directors.
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(d) The appointment, functions, duties and removal of all officers, 

agents and servants of the company; the security to be given by 
them to the company; and their remuneration;

(<■) The time at which, and place where the general meetings of the 
company shall be held; the calling of meetings, regular and 
special, of the board of directors, and of the company ; the 
quorum; the requirements as to proxies; and the procedure in all 
things at such meetings;

(/) The imposition and recovery of all penalties and forfeitures admit
ting of regulation by by-law; and

(ff) The conduct in all other particulars of the affairs of the company; 
and may from time to time repeal, amend, or re-enact the same; but every 
such by-law, and every repeal, amendment, or re-enactment thereof, unless 
in the meantime confirmed at a general meeting of the company duly called 
for that purpose, shall only have force until the next annual meeting of 
the company; and in default of confirmation thereat, shall, at and from 
that time only, cease to have force; and in that case no new by-law to the 
same or the like effect shall have any force until confirmed at a general 
meeting of the company; provided, however, that the company shall have 
power either at the general meeting, called as aforesaid, or at the annual 
meeting of the company, to repeal, amend, vary or otherwise deal with any 
by-laws which have been passed by the directors, but no act done or right 
acquired under any by-law shall be prejudically affected by any such repeal, 
amendment, variation or other dealing. 60 V. c. 28, s. 45.

48. Payment to president or directors.—No by-law for the payment 
of the president or any director shall be' valid or acted upon until the same 
has been confirmed at a general meeting. 60 V. c. 28, s. 46.

49. Borrowing powers.—If authorized by by-law, passed by the direc
tors and sanctioned by a vote of not less than two-thirds in value of the 
shareholders present in person or by proxy at a general meeting of the 
company duly called for considering the subject of such by-law, the direc
tors of the company may:

(a) Borrow money upon the credit of the company;
(b) Limit or increase the amount to be borrowed;
(c) Issue the bonds, debentures or other securities of the company for

the lawful purposes of the company, and no other and may pledge 
or sell the same for such sums and at such prices as may be 
deemed expedient or be necessary; but no such bonds, debentures 
or other securities shall be for a less sum than one hundred dol
lars each, and

(d) Hypothecate, mortgage or pledge all or any of the real or personal
property, rights and powers of the company to secure any such 
bonds, debentures or other securities and any indebtedness or sum 
or sums so borrowed for the purposes of the company. (SO V. c. 
28, e. 47.
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ANNUAL, GENERAL ANI) SVECIAI. MEETINGS.

50. Mode of election.—In default only of other express provisions in 
such behalf by the special Act, or by the letters patent or by-laws of the 
company, notice of the time and place for holding general, including the 
annual, meetings of the company shall be given at least ten days previously 
thereto, in some newspaper published at or as near as may be to the head- 
office, and to the chief place of business of the company, if these differ; and 
also in the case of companies having a capital exceeding $3,000, either by 
publishing the same in The Gazette, or by mailing the same as a registered 
letter duly addressed to each shareholder at his last known post office 
address at least ten days previous to such meeting. 60 V. c. 28, s. 48.

51. Annual meeting.—A general meeting, to be known as the annual 
meeting of the company, shall be held at such time and place in each year 
as the letters patent or by-laws of the company may provide, and in default 
of such provisions in that behalf the annual meeting shall be held on the 
fourth Wednesday in January in every year, at such place as may be deter
mined by the directors. 60 V. c. 28, s. 49.

52. Special meetings.—The directors may, whenever they think fit and 
they shall upon a requisition made in writing by the holders of not lees 
than one-tenth of the subscribed capital stock of the company convene a 
special general meeting of the company. 60 V. c. 28, s. 50.

53. Object.—Any requisition made by the shareholders shall express the 
object of the special general meeting proposed to be called, and shall be 
left at the head-office of the company. 60 V. c. 28, s. 51.

54. Duty of directors.—Upon the receipt of such requisition the direc
tors shall forthwith proceed to convene a special general meeting. If they 
do not proceed to cause the same to be held within twenty-one days from 
the date upon which the requisition was left at the head-office of the com
pany, the requisitionists, or any other shareholders amounting to the 
required one-tenth of the subscribed capital stock of the company may 
themselves convene such special general meeting. 60 V. c. 28, s. 62.

55. Notice for special meetings.—Ten days’ notice at the least, speci
fying the place, the day and the hour of meeting, and the general nature 
of the business to be considered, shall be given to the shareholders by the 
directors or by the requisionists, as the case may be, in manner mentioned 
in section 50 of this Act, or in such other manner, if any, as the by-laws of 
the company may prescribe. 60 V. c. 28, s. 53.

56. Quorum.__No business shall be transacted at any such special gen
eral meeting called upon, or pursuant to requisition as aforesaid, unless a 
quorum of shareholders is present in person or by proxy, at the time when 
the meeting proceeds to business; and such quorum shall be ascertained 
as follows, that is to say, if the shareholders at the time of the meeting 
do not exceed ten in number, the quorum shall be three, if they exceed ten 
there shall be added to the above quorum one for every four additional
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shareholders up to fifty, and one for every two additional shareholders 
after fifty, with this limitation, that no quorum in any case shall exceed 
twenty. 60 V. c. 28, e. 64.

57. Dissolution of meeting.—If within one hour from the time appointed 
for such special general meeting, called upon or pursuant to requisition 
aforesaid, a quorum is not present, the meeting, shall be dissolved. 60 V. 
c. 28, b. 56.

58. Presiding officer.—The president of the company shall preside as 
chairman at every general meeting of the company. 60 V. c. 28, s. 56.

59. Chairman to be elected when necessary.—K there is no president, 
or if at any meeting he is not present within fifteen minutes after the time 
appointed for holding the meeting, the shareholders present shall choose 
some one of their number to be chairman. 60 V. c. 28, s. 57.

60. Adjournment by consent.—The chairman may, with the consent 
of the meeting, and subject to such conditions and restrictions as the meet
ing may decide, adjourn any meeting from time to time, and from place to 
place. 60 V. c. 28, s. 58.

61. Procedure as to resolutions.—At any general meeting, unless a poll 
is demanded, a declaration by the chairman that a resolution has been car
ried and an entry to that effect in the proceedings of the company, shall be 
priind facie evidence of the fact, without proof of the number or proportion 
of the votes recorded in favour of or against such resolution. 60 V. c. 28, 
s. 59.

62. When poll is demanded.—a Poll is demanded it shall be taken in 
such manner as the by-laws prescribe, and in default thereof, then as the 
chairman may direct. In the case of an equality of votes, at any general 
meeting, the chairman shall be entitled to a second or casting vote. 60 V. 
c. 28, s. 60.

63. Votes.—At all general meetings of the company, every shareholder 
shall be entitled to as many votes as he holds shares in the company, and 
may vote by proxy. 60 V. c. 28, s. 61, first part.

64. Shareholders in arrear not to vote.—No shareholder being in 
arrear in respect of any call shall be entitled to vote at any meeting of the 
company. 60 V. c. 28, s. 61 (a).

NOTICES, ACTIONS, ETC.

65. Mode of incorporation, etc., how to be set forth in legal pro
ceedings.—In an action or other proceeding, it shall not be requisite to set 
forth the mode of incorporation of the company, otherwise than by mention 
of it under its corporate name, as incorporated by virtue of a special Act, 
or of letters patent, or of letters patent and supplementary letters patent, 
as he case may be; and the letters patent, or supplementary letters patent 
themselves, or any exemplification, or copy thereof under the Great Seal, 
shall be conclusive proof of every matter and thing therein set forth. 60 
V. c. 28, s. 62.
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68. Evidence of by-law».—4 copy of any by-law of the company, under 
its seal, and purporting to be signed by any officer of the company shall be 
received as prlmd facie evidence of the by-law in a.l Courts in Ontario. 60 
V. c. 28, s. 63.

67. Authentication of summons and notices.—A°y wrtt» notice, order 
or proceeding requiring authentication by the company may be signed by 
any director, manager or other authorized officer of the company, and need 
not be under the seal of the company. 60 V. c. 28, s. 64.

68. Service of notices.—A notice to be served by the company upon a 
shareholder may be served either personally or by sending it through the 
post, in a registered letter, addressed to the shareholder at his place of 
abode as it last appeared on the books of the company. 60 V. c. 28, s. 65.

69. Time of service.__A notice or other document served by post by the
company on a shareholder shall be held to be served at the time when the 
registered letter containing it would be delivered in the ordinary course of 
post; and to prove the fact and time of service it shall be sufficient to prove 
that such letter was properly addressed and registered, and was put into the 
post-office, and the time when it was put in, and the time requisite for its 
delivery in the ordinary course of post. 60 V. c. 28, s. 66.

70. Actions between company and shareholders.—Any description of 
action may be prosecuted and maintained between the company and any 
shareholder thereof, and no shareholder shall, by reason of being a share- 
holoder, be incompetent as a witness therein. 60 V. c. 28, s. 67.

BOOKS TO BE KEPT AND WIIAT TO CONTAIN.

71. Record books to be kept and what to contain.—The company shall 
cause the secretary, or some other officer especially charged with that duty, 
to keep a book or books wherein shall be kept recorded: —

(a) A copy of the letters patent incorporating the company and of any 
supplementary letters patent issued to the company ; and if in
corporated by special Act, the chapter and year of such Act;

(ft) The names, alphabetically arranged, of all persons who are or have 
been shareholders in the company;

(c) The post-office address and calling of every such person while such
shareholder;

(d) The number of shares of stock held by each shareholder;
(c) The amounts paid in, and remaining unpaid, respectively, on the 

stock of each shareholder;
(7) The date and other particulars of all transfers of stock in their 

order ; and
(g) The names, post-office addresses and callings of all persons who are 

or have been directors of the company; with the several dates 
at which each person became or ceased to be such director. 60 
V. c. 28, s. 68.

72. Penalty for false entries.—No director, officer or servant of the 
company shall konwingly make or assist to make any untrue entry in any 
such book, or shall lefuse or neglect to make any proper entiy therein; and
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any person violating wilfully the provisions of this section shall, besides 
any criminal liability which he may thereby incur, be liable in damages 
for all loss or injury which any person interested may have sustained thereby. 
60 V. c. 28, s. 68.

73. Powers of judge as to entries in, omissions from, and rectifica
tion of books.—(1) If the name of any person is, without sufficient cause, 
entered in or omitted from such book or books of the company, or if default 
is made or unnecessary delay takes place in entering in said books the fact 
of any person having ceased to be a shareholder of the company, th eperson or 
shareholder aggrieved, or any shareholder of the company, or the company 
itself may by application to a Judge apply for an order that the book or books 
b erectifled, and the Judge may either refuse such application with or with
out costs to be paid by the applicant, or he may, if satisfied of the justice 
of the case, make an order for .the rectification of the said book or books, 
and may direct the company to pay the cost» of such motion or application 
and any damages the party aggrieved may have sustained. The Judge may 
in any proceeding under this section, decide on any question relating to the 
title of any person who is a party to such proceeding to have his name 
entered in or omitted from the said books of the company, whether such 
question arises between two or more shareholders, or alleged shareholders, 
or between any shareholders or alleged shareholders, and the company, and, 
generally, the Judge may in any such proceeding decide any question which 
it may be necessary or expedient to decide for the rectification of the said 
books.

(2) The Judge may direct an issue to be tried in which any question 
of law may be raised.

(3) An appeal shall lie, as in ordinary cases, before such Judge.
(4) This section shall not deprive any Court of any jurisdiction it may 

have. 60 V. c. 28, s. 70.

74. Books to be open for inspection.—Such books shall during reason
able business hours of every day, except Sundays and holidays, be kept open 
for the inspection of shareholders and creditors of the company, and their 
personal representatives or agents at the head-office, and every such share
holder, creditor, agent or representative, may make extracts therefrom. 60 
V. c. 28, s. 71.

75. Liability for refusal to allow inspection of books.—Any director 
or officer who refuses to permit any person entitled thereto to inspect such 
book or books, or make extract» therefrom, shall forfeit and pay to the 
party aggrieved the sum of one hundred dollars; and in case the amount is 
not paid within seven days after the recovery of judgment, the Court in 
which the judgment is recovered, or a Judge thereof, may direct the im
prisonment of the offender for any period not exceeding three months unless 
the amount with costs is sooner paid. 60 V. c. 28, s. 72.

76. Books to be prima facie evidence.—Such books shall be prima 
facie evidence of all facts purporting to be thereby stated, in any action or 
proceeding against the company or against any shareholder. 60 V. c. 28, 
s. 73.
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77. Books of account to be kept.—The directors shall cause proper 
books of account to be kept containing full and true statements
books of account to be kept containing full and true statements 

(a) Of the company's financial and trading transactions;
(li) Of the stock-in-trade of the company;
(c) Of the sums of money received and expended by the company, and 

the matters in respect of which such receipt or expenditure takes 
place, and,

(</) Of the credits and liabilities of the company; 
and also a book,or books containing minutes of all the proceedings and 
votes of the company, or of the board of directors, respectively, and the 
by-laws of the company, duly authenticated, and such minutes shall be veri
fied by the signature of the president, or other presiding officer of the com
pany. 60 V. c. 28, s. 74.

ANNUAL STATEMENT AND SUMMARY, ETC.

78. Annual statement of income and expenditures.—At each annual 
meeting, or, at least, once in every year, and at intervals of not more than 
fifteen months, the directors shall, at a general meeting duly called, lay 
before the company a statement of the income and expenditure of the com
pany for the past year, made up to a date not more than three months 
before such annual or general meeting, and shall also lay before the com
pany such further information respecting the company’s financial position 
and profit and loss account as the by-laws or the charter of the company 
may require. 60 V. c. 28, s. 75.

79. Annual summary of the affairs of the company.—HI The com- 
pany shall, on or before the first day,of February in every year, make out 
a summary in duplicate, verified as hereinafter required, containing as of 
the thirty-first day of December preceding, correctly stated, the following 
particulars : —

(а) The corporate name of the company;
(б) The manner in which the company is incorporated whether by

special Act, or by letters patent;,
(c) The place where head-office of the company is situated ;
(<1) The place, or places where, or from which the undertaking of the 

company is carried on;
(<•) The name, residence and post-office address of the president and of 

the secretary, and of the treasurer of the company;
(f) The name, residence and post-office address of each of the directors 

of the company;
(p) The date upon which the last annual meeting of the company was 

held;
(A) The amount of the capital of the company and the number of shares 

into which it is divided;
(0 The number of shares subscribed for and allotted;
(/) The amount of stock (if any) Issued free from call; if none is so 

issued, this fact to be stated;
(fr) The amount issued subject to call;
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(/) The amount of calls made on each share;
(wi) The total amount of calls received;
(») The total amount of calls unpaid;
(o) The total amount of shares forfeited;
(p) The total amount of shares which have never been allotted or sub

scribed for;
(g) The total amount for which shareholders of the company are liable 

in respect of unpaid stock held by them:
(2) The said summary may also, after giving the information herein

before required, give in a concise form, such further information respecting 
the affairs of the company as the directors may consider expedient.

(3) The summary shall also contain a list of persons who, on the 31st 
day of December previously, were shareholders of the company and such 
list shall state the names alphabetically arranged, and the address and 
occupation of each such person ; the amount of stock held by each; and the 
amount if any unpaid and still due by each such person ;

(4) Every company so long as it carries on the business of warehousing 
crude petroleum shall state the following additional particulars in the 
summary:—

(i.) The total quantity of crude petroleum actually held by the com
pany for the purpose of answering transportation and warehouse 
receipts, accepted orders, and certificates of crude petroleum.

(Ü.) The total quantity of crude petroleum in respect of which the 
company as warehousemen or carriers are liable to make delivery 
to other persons.

[As to returns by companies carrying on the business of warehousing crude 
petroleum see also Cap. 219, see. 4-1

(5) The summary, and every duplicate thereof required by this Act, 
shall be written, or printed on only one side of the sheet or sheets of paper 
containing the same.

(6) The summary shall be verified by the affidavit of the president and 
secretary, and if there are no such officers, or they, br either of them, are 
or is, unable to make the same, by the affidavit of the president or secretary 
and one of the directors, or two of the directors, as the case may require; 
and it the president or secretary does not make or join in the affidavit, the 
reason thereof shall be stated in the substituted affidavit. (As amended by 
69 T. e. 29, s. 4.)

(7) One of the duplicate summaries with the affidavit of verification, 
shall be posted up in a conspicuous position in the head-office of the com
pany in Ontario on or before the 2nd day of February; and the company 
shall keep the same so posted, until another summary is posted under the 
provisions of this Act; and the other duplicate summary, verified as afore
said, shall on or before the 8th day of February next after the time herein
before fixed for making the summary be transmitted, by registered letter, 
to the Provincial Secretary and be addressed to him at the Parliament 
Buildings, Toronto.

(8) If a company makes default in complying with the provisions of 
this section, the company shall incur a penalty of $20 for every day during
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which the default continues, and every director, manager or secretary of the 
company, who knowingly and wilfully authorizes or permits such default, 
shall Incur the like penalty.

(9) This section shall not apply to any company until the 1st day of 
February next after the first 31st day of December, after the company has 
been organized, or has gone into actual operation, whichever shall first 
happen, and shall not be held to apply to any company which has ceased to 
carry on business; and upon its being proved that any company to which this 
Act applies did not transact any business (other than the payment of taxes or 
the making of a return, or the furnishing of any list, statement, or other 
information to the Government of Ontario, or to any officer or department 
thereof) during the year for which it is alleged a return in accordance with 
the requirements of law has not been made, such company shall be deemed 
to have ceased to carry on business within the meaning of this sub-section.

(10) This section shall not apply to any company not having gain for its 
purpose or object where such company by its charter of incorporation is 
declared to be exempt from the provisions thereof, or to any company not 
having gain for its purposes or object, which, on proof thereof being shown 
to the Lieutenant Governor in Council, is, on, from and after a date to be 
set forth In the order of the Lieutenant-Governor in Council in that behalf, 
declared to be exempt. 60 V. c. 28, s. 76. (.1# amended by 61 V. c. 19, s. 5.)

INSPECTION.

80. The Court may appoint an inspector.—(D Upon an application by 
not less than one-fifth in value of the shareholders of the company, a Judge 
may, if he deems it necessary, appoint an Inspector to investigate the affairs 
and management of the company, who shall report thereon to the Judge, 
and the expense of such investigation shall, in the discretion of the Judge, 
be defrayed by the company, or by the applicants, or partly by the company 
and partly by the applicants as he may order, and if he thinks fit, he may 
require the applicants .to give security to cover the probable cost of the 
investigation, and he may make necessary rules and prescribe the manner 
in which and the extent to which the investigation shall be conducted; or 
the Judge may, If he deems it necessary, examine the officers or directors of 
the company under oath as to matters that come in question.

(2) The company may by resolution passed at the annual meeting, or 
at a special general meeting called for the purpose, appoint an inspector to 
examine into the affairs of the company. The inspector so appointed shall 
have the same powers and perform the same duties as an inspector appointed 
by a Judge, with this exception, that instead of making his report to the 
Judge he shall make the same in such manner and to such persons as the 
company by said resolution directs.

(3) It shall be the duty of all officers and agents of the company to 
produce for the examination of any such inspector all books and documents 
in their custody or power. Any such inspector may examine upon oath 
the officers and agents of the company in relation to its business, and may 
administer such oath accordingly. If any officer or agent refuses to produce 
any book or document hereby directed to be produced, or to answer any 
question relating to the affairs of the company, he shall incur a penalty not 
exceeding $20, in respect of each offence. 60 V. c. 28, s. 77.
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CONTRACTS, DIVIDENDS, ETC.

81. Contracts, etc., when to be binding on company.—Every contract, 
agreement, engagement or bargain made and every bill of exchange drawn, 
accepted or Indorsed, and every promissory note and cheque made, drawn or 
indorsed on behalf of the company by any agent, officer or servant of the 
company, in general accordance with his powers as such under the by-laws 
or resolutions of the company, shall be binding upon the company; and in 
no case shali it be necessary to have the seal of the company affixed to any 
such contract, agreement, engagement, bargain, bill of exchange, promissory 
note or cheque, or to prove that the same was made, drawn, accepted or 
indorsed, as the case may be, in pursuance of any by-law, resolution or 
special vote or order ; nor shall the person so acting as agent, officer or 
servant of the company, be thereby subjected individually to any liability 
therefor. 60 V. c. 28, s. 78.

82. Not to purchase stock in other corporations.—The company shall 
not under any circumstances use any of its funds in the purchase of stock 
in any other corporation, unless and until the directors have been expressly 
authorized by a by-law passed by them for the purpose and sanctioned by 
a vote of not less than two-tliirds in value of the shareholders present in 
person or by proxy at a general meeting of the company duly called for 
considering the subject of the by-law. 60 V. c. 28, s. 79.

83. Liability of directors declaring a dividend when company is 
insolvent, etc.—The directors of the company shall not declare or pay any 
dividend when the company is insolvent, or any dividend the payment of 
which renders the company insolvent, or diminishes the capital thereof; 
but if any director present when such dividend is declared, forthwith, or if 
any director then absent, within twenty-four hours after he has become 
aware thereof and able so to do, enters his written protest against the same, 
and wlhin eight days thereafter causes such protest to be notified, by regis
tered letter, to the Provincial Secretary, such director may thereby, and 
not otherwise, exonerate himself from liability. 60 V. c. 28, s. 80.

84. No loan by company to shareholder.—No loan shall be made by 
the company to any shareholder, and if such loan is made, all directors and 
other officers of the company making the same, and in pnywlse assenting 
thereto shall be jointly and severally liable to the company for the amount 
thereof and also to third parties to the extent of such loan with legal 
interest, for all debts of the company contracted from the time of the making 
of the loan to that of the repayment thereof. 60 V. c. 28, s. 81.

85. Liability of direoton for wages.—The directors or the company 
shall be jointly and severally liable to the labourers, servants and appren
tices thereof for all debts not exceeding one year’s wages due for services 
performed for the company while they are such directors respectively; but 
no director shall be liable to an action therefor, unless the company has 
been sued therefor within one year after the debt became due, nor yet 
unless such director is sued therefor within one year from the time when 
he ceased to be such director, nor yet before an execution against the com-
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pan y has been returned unsatisfied in whole or in part; and the amount 
due on such execution shall be the amount recoverable with costs againt the 
directors. 60 V. c. 28, 8. 82.

86. Winding up Acts to apply.—The company ■hall*be subject to the 
provisions of any Act of the Legislature for the winding up of Joint stock 
companies. 60 V. c. 28, 8. 83.

AUDITORS AND THEIR DUTIES.

87. Accounts may be audited.—It the special Act, letters patent or the 
by laws of the company so direct the accounts of the company shall be 
examined once at least in every year, and the correctness of the balance- 
sheet shall be ascertained, by an auditor. 60 V. c. 28, s. 84.

88. Appointment of first auditor.—Such auditor may be appointed by 
resolution at a general meeting of the company; if so appointed, ho shall 
hold office until the next annual general meeting thereafter unless previ
ously removed by a resolution of the shareholders in general meeting; sub
sequent auditors may be appointed by a resolution of the company in 
general meeting. 60 V. c. 28, s. 85.

89. Auditors may be shareholders.—The said auditor may be a share
holder of the company, but no person shall be eligible as an auditor who 
is interested, otherwise than as a shareholder, in any transaction of the 
company; and no director or other officer of the company shall be eligible 
during his continuance in office. 60 V. c. 28, s. 86.

90. Remuneration of auditors.—The remuneration of the auditor shall 
be fixed by the company in general meeting. 60 V., c. 28, s. 87.

91. Auditors re-eligible.—Any auditor shall be eligible for re-appoint
ment. 60 V., c. 28, s. 88.

92. Auditors to examine accounts, etc.—Every auditor shall be sup
plied with a copy of the balance sheet, and it shall be his duty to examine 
the same with the accounts and vouchers relating thereto. 60 V. c. 28, 
s. 89.

93. Access of auditors to books, etc.—Every auditor shall have a list 
delivered to him of all books kept by the company, and shall at all reason
able times have access to the books and accounts of the company. 60 V. 
c. 28, s. 90.

94. Auditors to make reports to shareholders.—The auditor shall make 
a report to the shareholders upon the balance sheet and accounts, and in 
every such report he shall state whether, in his opinion, the balance- 
sheet is a full and fair balance-sheet, and properly drawn up so as to 
exhibit a true and correct view of the state of the company’s affairs, and, 
in case he has called for explanations, or Information from the directors, 
or officers of the company, whether such explanation, or information has 
been given by the directors, and whether it has been satisfactory. 60 V. 
c. 28 e. 91.
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FEES, ETC.

95. Fees on letters patent, etc., to be fixed by Order-in-Council.—
(1) The Lieutenant-Governor In Council may, from time to time, establish, 
alter and regulate Che tariff of the fees to be paid on applications under this 
Act ; may designate the department or departments through which the 
issue of letters patent, or supplementary letters, or of licenses should be 
made; and may prescribe the forms of proceeding and record in respect 
thereof,a nd all other matters requisite for carrying out the objects of 
the Act.

(2) Such fees may be made to vary in amount, under any rule or rules 
—as to nature of company, amount of capital and otherwise—that may be 
deemed expedient.

(3) No step shall be taken in any Department towards the issue of 
any letters patent or supplementary letters patent, or license under this 
Act, until after all fees therefor have been duly paid. 60 V. c. 28, s. 92.

(4) The company shall for the following services pay to the Provincial Secretary 
the following fees upon tendering or transmitting to him any return, by-taw or 
other document required by this Act or by any Act incorporated herewith to be filed 
with the. Provincial Secretary and in the Schedule mentioned, and no tender or 
transmission of such return, by law or other document shall be deemed to be a due 
compliance with these provisions unless and until the prescribed fee for receiving 
and filing the same has been paid to and has been accepted by the Provincial 
Secretary.

1. Filing the annual statement required of a company having a cap
ital stock of950,000 or under............................................................ 92 00

i. Filing the annual statement of a company having a capital stock
exceeding 950,000 but not exceeding 9100,000................................... 3 00

3. Filing the annual statement of a company having a capital stock
exceeding 9100,000............................................................................... 5 00

4- Filing by-law for sale of mining company's stock at a discount........  5 00
6. Filing by-laic increasing or decreasing number of directors, or

changing company's chief place of business.................................. 2 00
6. Filing any other by-law or document..................................................... 2 00

03 V. e. 23, s. B.

96. Certain informalities not to invalidate letters patent, etc.— 
The provisions of this and any other Act relating to matters preliminary to 
the issue of the letters patent shall be deemed to be directory only; and 
no letters patent, or supplementary letters patent, or license, notice, order 
or other proceeding by or on behalf of the Lieutenant-Governor in Council, 
Provincial Secretary, or other Government or departmental officer under 
this or any other Act shall be held to be void or voidable on account of 
any irregularity, or otherwise, in respect of any matter preliminary to the 
issue of the letters patent, or supplementary letters patent, license, notice, 
order or other proceeding or of any alteration in any petition or papers 
submitted in order to make them comply with this or any other Act, or 
with the departmental practice thereunder. 60 V. c. 28, s. 93 .
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LIABILITY FOB FALSE STATEMENTS.

97. False returns, etc.—(!) any person in any return, report, certi- 
tiflcate, balance-sheet, or other document required by or tor the purposes 
of this Act, wilfully makes a statement false in any material particular, he 
shall be liable on conviction on indictment to imprisonment for a term not 
exceeding six months, with or without hard labour, and on summary con
viction to imprisonment not exceeding three months, with or without hard 
labour, and in either case to a fine of $100 in lieu of or in addition to such 
imprisonment as aforesaid.

(2) A person charged with an offence under this section, may, if he 
thinks fit, tender himself to be examined on his own behalf, and thereupon 
may give evidence in the same manner and with the like effect and conse
quences as any other witness. 60 V. c. 28, s. 94.

[As to the liability of directors and others for untrue statements in a pros
pectus, advertisement or notice, see Cap. 216.]

FORFEITURE OR SURRENDER OR REVOCATION OF A CHARTER, ETC.

98. Forfeiture of charter for non-user.—If a company incorporated by 
letters patent does not go into actual operation within two years after 
incorporation, or, for two consecutive years does not use its corporate 
powers such powers, except so far as is necessary foir winding up the com
pany, shall be forfeited, and its name, in whole or in part, may be granted 
to another company, notwithstanding anything contained in section 10 of 
this Act; and in any action of proceeding where such non-user is alleged, 
proof of user shall lie upon the company, provided, however, that noi such 
forfeiture shall affect prejudicially the rights of creditors as they exist at 
the date of such forfeiture. 60 V. c. 28, s. 97 first part.

99. Revocation of charter.—The charter of a company incorported by 
letters patent, may, at any time, be declared to be forfeited, and may be 
on sufficient cause being shown to the Lieutenant-Governor in Council, in 
that behalf, and such forfeiture, revocation and making void may be upon 
such conditions and subject to such provisions as to the Lieutenant-Gov
ernor may seem proper. 60 V. c. 29, s. 97 (a).

100. Individual liability for whole of the company’s debts if busi
ness is carried on with less than five members.—If a company carries on 
business when the number of its shareholders is less than five for a period 
of six months after the number has been so reduced, every person who is 
a shareholder in the company during the time that it so carries on business 
after that period of six months and is cognizant of the fact that it is so 
carrying on business with less than five shareholders shall be severally 
liable for the payment of the whole of the debts of the company contracted 
during such time, and may be sued for the same without the joinder in 
the action or suit of the company or of any other shareholder; but any 
shareholder who has become aware that the company is carrying on busi
ness when the number of its shareholders is less than five, may serve a

38
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protest in writing on the company, and may, by registered letter, notify 
the Provincial Secretary of such protest having bren served, and of the 
facts upon which it is based, and such shareholder may thereby, and not 
otherwise, from the date of his said protest and notification, exonerate 
himsen from liability; and if after notice from the Provincial Secretary 
the company refuses or neglects to bring the number of its shareholders up 
to live, such refusal or neglect may, upon the report of the Provincial 
Secretary, be regarded by the Lieutenant-Governor in Council as sufficient 
cause for the revocation of the company’s charter. 60 V. c. 28, s. 98.

101. A charter may be surrendered.—The charter of a company incor
porated by letters patent may be surrendered If the company proves to the 
satisfaction of the Lieutenant-Governor in Council:

(u) That It has no debts existing, or other rights in question, or
(6) That It has parted with its property, divided its assets rateably 

amongst its shareholders, and has no debts, or liabilities, or
(c) That the debts and obligations of the company have been duly pro

vided for or protected, or that the creditors of the company or 
other persons holding them consent,

and that the company has given notice of the application for acceptance of 
surrender as may be required by regulations made under section 11 of this 
Act; and the Lieutenant-Governor in Council, upon a due compliance with 
the provisions of this section, may accept and direct the cancellation of the 
charter and may, by his order, fix a date upon and from which the company 
shall be deemed to be dissolved, and the company snail thereby and there
upon become dissolved accordingly. 60 V. c. 28, s. 99.

EXTENSION OF POWERS. . ,

102. Additional powers which may be granted by supplementary
letters patent.__In case of resolution, authorizing an application by petition
to the Lieutenant-Governor therefor, is passed by a vote of not lesn than 
two-thirds in value of the shareholders present in person or by proxy at 
a general meeting of the company, duly called for considering the subject 
of such resolution, the Lieutenant-Governor in Council may, from time to 
time, direct the issue of supplementary letters patent to the company em
bracing any or all of the following matters:

(a) Extending the powers of the company to any objects within the 
scope of this Act, which the company may desire;

(id Providing for the formation of a reserve fund;
(r) Varying any provision contained in the letters patent, so long as 

the alteration desired is not contrary to the provisions of this Act.
(«) Making provision for any other matter or thing in respect of which 

provision might be made by original letters patent under this 
Act. 60 V. c. 28, s. 101; c. 3, s. 3.

AMALGAMATION OF COMPANIES.

103. Amalgamation of companies.—(1) Any two or more companies 
Incorporated under the laws of this Province and having objects within the 
scope of this Act may. in the manner herein provided, unite, amalgamate
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and consolidate their stock, property, businesses and franchises, and may 
enter into all contracts and agreements therewith necessary to such union 
and amalgamation.

(2) The directors of the companies proposing to so amalgamate or con
solidate as aforesaid, may enter into a joint agreement, to be executed under 
the corporate seal of each of the said companies, for the amalgamation and 
consolidation of the said companies, prescribing the terms and conditions 
thereof, the mode of carrying the same into effect, the name of the new 
company, of which the last word shall be the word “ Limited,” the number 
of the directors thereof, and who shall be me tirst directors thereof and their 
places of residence, the number of shares of the capital stock, the amount 
of par value of each share, and the manner of converting the capital stock 
of each of the said corporations into that of the new corporation, and how 
and when directors of the new corporation shall be elected, with such 
other details as they deem necessary to perfect the new organization and 
the consolidation and amalgamation of the said companies, and the after 
management and working thereof.

(3) The agreement shall be submitted to the shareholders of each of 
the said companies at a meeting thereof called in accordance with the by
laws and held separately for the purpose of taking the same into con
sideration.

(4) At such meetings of shareholders, the agreement shall be con
sidered, and a vote by ballot taken for the adoption or rejection of the 
same, and each share shall entitle the holder thereof to one vote, and the 
ballots shall be cast in person or by proxy; and if two-thirds of the votes 
of all the shareholders of each of such companies are for the adoption of 
the agreement, then that fact shall be certified upon the agreement by 
the secretary of each of such companies under the corporate seal thereof; 
and if the agreement is so adopted at the respective meetings of the share
holders of each of the said companies, the companies by their joint petition 
may. through the Provincial Secretary, apply to the Lieutenant-Governor 
in Council for letters patent confirming the said agreement.

(5) With their joint petition, the companies shall deposit with the
Provincial Secretary, an original of the agreement, and shall furnish such 
further and other documents and evidence in this behalf as the Provincial 
Secretary may require, and the Lieutenant-Governor in Council may by 
letters patent confirm such agreement, and on and from the date of the 
letters patent confirming the said agreement, and from such date only, the 
said companies shall be deemed and taken to be amalgamated and con
solidated and to form one company by the name in the said agreement 
and letters patent provided, and the consolidated company shall possess 
all the properties, real, personal and mixed, rights, privileges, and fran
chises and be subject to all the liabilities, contracts, disabilities and duties 
of each of the companies so consolidated. %

(6) All rights of creditors to obtain payment of their claims out of the 
property, rights and assets of the company liable for such claims and all 
liens upon the property, rights, and assets of either of such companies shall 
be unimpaired by such consolidation, and all debts, contracts, liabilities 
and duties of either of the said companies shall thenceforth attach to the
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consolidated company, and be enforced against It to tne same extent as If 
the said debts, contracts, liabilities and duties had been Incurred or con
tracted by It.

(7) No action or proceeding, by or against ihe said corporations so 
consolidated, or either of them, shall abate or be affected by such consolida
tion, but for all the purposes of such action or proceeding, such corpora
tion may be deemed still to exist, or the new corporation may be substituted 
In such action or proceeding In the place thereof.

(8) The Provincial Secretary shall give such a notice respecting the 
amalgamation of the said companies as the regulations made under section 
11 of this Act may prescribe. 60 V. c. 28, s. 102.

RE-INCORPORATION BY INCORPORATED COMPANIES.

104. Subsisting companies may apply under this Act.—(D A°y com- 
pany incorporated, for purposes or objects within the scope of this Act, or 
within the scope of this Act as It may be hereafter amended, whether under 
a special or a general Act, and being at the time of Its application a sub
sisting and valid corporation, may apply for letters patent under this Act, 
and the Lieutenant-Governor In Council, upon proof that notice of the 
application has been Inserted for four weeks In the Ontario Gazette, may 
direct the Issue of letters patent Incorporating the shareholders of the said 
company as a company under this Act, and thereupon all the rights or 
obligations of the former company shall be transferred to the new company, 
and all proceedings may be continued and commenced by or against the 
new company, that might have been continued or commenced by or against 
the old company, and it shall not be necessary In any such letters patent to 
set out the names of the shareholders; and after the Issue of the letters 
patent, the company shall be governed In all respects by the provisions of 
this Act, except that the liability of the shareholders to creditors of the old 
company shall remain as at the time of the Issue of the letters patent.

(2) Where a company la re-lncorporated under the preceding subsection 
the Lieutenant-Governor may, by letters patent, Increase the capital stock 
of the company to any amount which the shareholder» of the company 
applying for re-incorporation may, by a resolution passed by a vote of not 
less than two-thlrda In value of those present In person or by proxy at a 
general meeting of the company duly called for considering the same, have 
declared to be requisite for the due carrying out of the objects of the 
company.

(3) The resolution may prescribe the manner In which the new stock 
Is to be allotted; and In default of Ite so doing, the control of the allotment 
shall vest absolutely In the directors of the new company. R. 8. O. 1887, 
c. 167, s. 72.

105. Existing companies may apply for letters patent with extended
powers.__Where an existing company applies for the Issue of letters patent
under the provisions of the preceding section, the Lieutenant-Governor may 
by the letterp patent extend the powers of the company to such other objects 
within the scope of this Act as the applicants desire, and as the Lieutenant- 
Governor thinks fit to Include In the 'etters patent, and may by the said
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letters patent name the first directors of the new company, and the letters 
patent may be to the new company by the name of the old company or by 
any other name. R. S. 0. 1887, c. 157, s. 73.

I.ETTEB8 PATENT TO COMPANIES IXCOKPORATED BY SPECIAL ACT.

106. Letters patent for certain purposes may be granted to com
panies incorporated under special Acts.—Where any company has been 
Incorporated by a special Act for purposes or objects within the scope of 
this Act, then, in case a resolution authorizing an application by petition 
to the Lieutenant-Governor therefor is passed by a vote of not less than 
two-thirds in value of the shareholders present in person, or by proxy, at 
a general meeting of the company, duly called tor considering the subject 
of such resolution, the Lieutenant-Governor in Council may, from time to 
time, direct the issue of letters patent to the company, embracing any or 
all of the following matters :

(а) Extending the powers of the company to any objects within the
scope of this Act, which the company may desire;

(б) Limiting or increasing the amount which the company may borrow
upon debentures, or otherwise;

(e) Providing for the formation of a reserve fund;
(</) Varying any provision contained in the special Act, so long as the 

alteration is not contrary to the provisions of this Act;

(e) Making provision for any other matter or thing in respect of which 
provision might have been made had the company been incor
porated under this Act. 60 V. c. 28, s. 103.

107. (This section is not reprinted here, in view of the fact that it is repealed 
from the first of July, 1000. See 03, Vic., rap. 24, sec. 22.)

108. Recovery of penalties—The penalties provided by this Act shall be re
coverable only by action at the suit of, or brought with the written consent of the 
Attorney-General of the Province of Ontario. (New section from fil V. c. 19, s. 8.)

109. Remitting costs of actions for penalties.—In addition to the power 
given by chapter 108 of these Revised Statutes for the remission of penalties, the 
Lieutenant-Governor in Council may remit the costs of any action heretofore 
commenced for the recovery of penalties under this Act, and in case of such remis
sion no costs shall be recoverable l*y the person bringing such action. (New section 
from (Il V. c. 19., ». 9)



SCHEDULE A. (Section 10.)

{To be executed in duplicate ; one duplicate to be deposited in the Office of the Provincial Secretary.)

The.................................................................. Company op..........................................................(Limited).

Memorandum of Agreement and Stock-Book.

WE the undersigned do hereby severally covenant and agree each with the other to become incorporated as a company under the
provisions of The Ontario Companies Act under the name of The...................................................................................... .........................................................
....................................Company of.......................................(Limited), or such other name as the Lieutenant-Governor in Council may give to the
Company, with a capital of..................................dollars, divided into.................................. shares of...................................dollars each.

AND WE DO hereby severally, and not one for the other, subscribe for and agree to take the respective amounts of the capita 
stock of the said Company set opposite our respective names as hereunder and hereafter written, and to become shareholders in such 
company to the said amounts.

In witness whereof we have signed.

Name of subscriber. Seal.
Amount Date and place of subscription.

Residence of 
subscriber. Name of Witness

Date. j Place.

60 V. c. 28, Sc hod. A.
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TO HIS HONOUR

SCHEDULE B

(Section 10.) 

PETITION.

Etc., Etc., Etc.

Lieutenant-Governor of the Province of Ontario in Council:

THE PETITION of ........................................................

............................................. Humbly shrivel h an follows:—

1. Your Petitioners are desirous of obtaining by letters patent, under 
the Great Seal, a charter, under the Provisions of The Ontario Companies 
Act constituting Your Petitioners and such others as may become share
holders in the Company thereby created, a body corporate and politic
under the name of The.............................................................. Company (Limited),
or such other name as shall appear to Your Honour to be proper in the 
premises.

2. Your Petitioners have satisfied themselves and are assured that the 
corporate name under which incorporation is sought is not on any public 
ground objectionable, and that it is not that of any known company, incor
porated or unincorporated, or of any partnership, or individual, or any 
name under which any known business is being carried on, or so nearly 
resembling the same as to deceive.*

3. Your Petitioners have satisfied themselves and are assured that no 
public or private interest will be prejudicially affected by the incorporation 
of Your Petitioners as aforesaid.f

4. Your Petitioners are of the full age of twenty-one years.
5. The object for which incorporation as aforesaid is sought by Your

Petitioners is to ....................................................................................................

6 The undertaking of the company will be carried on at (or from).........
....................................... which is (or are) within the Province of Ontario.

• Add here when Proper “ except the name 1....................................... ........... ................ ' end your
Petitioners elsewhere shew that they have received the necessary consent in willing under section 10 
of the said Act to the use of the name applied for "

f If otherwise, then the interests liable to lie so affected shall he set out at length by affidavit to 
be briefly referred to here.
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7. The head-office of the Company will be at.......................
8. The amount of the capital stock of the Company Is to be. 

dollars.
9. The said stock Is to be divided into.................................

share of.......................................................... dollars each.
10. The said ...........................................................................

are to be the provisional directors of the Company.
11. By subscribing therefor in a Memorandum of Agreement, duly 

executed, in duplicate, with a view to the incorporation of the Company, 
your petitioners have taken the amounts of stock set opposite their respec
tive names, as follows : —

Petitioners. Amount of stock 
subscribed for.

8 .

8

8 .

8

8

8

8 . . .. ...

Note.—If any payment, in cash or otherwise, has actually been riade 
by any petitioner on his stock, particulars thereof may be set out here.
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YOUR PETITIONERS therefore pray that Your Honour 

may be pleased, by Letters Patent under the 
Great Seal, to grant a Charter to Your Peti
tioners constituting Your Petitioners and such 
others as have or may become subscribers in 
the Memorandum of Agreement and stock-book 
of the Company thereby created, a body cor
porate and politic for the due carrying out of 
the undertaking aforesaid.
And Your Petitioners, as in duty bound, will 
ever pray.

[
■$

Dated at, this.............. day of ................... 18
60 V. c. 28, Sched. B.

AN ACT TO AMEND THE ONTARIO COMPANIES’ ACT.
(Being 61 N., e. 19.)

Assented, to nth January, 1898.
HER MAJESTY, by and with the advice and consent of the Legislative 

Assembly of the Province of Ontario, enacts as follows :—
{Note.—The A mend ment a made in the Companies Act by sections 1,5, (i and 7 

of this A mending Act have been inserted in their respective places in the Conpanies' 
Act. As sections t, 3 and 4 of this A mending Act have been repealed by f>3 V. c. S3, 
they are not inserted here).
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8. Recovery of penalties.—The penalties provided by the said Act shall 
be recoverable only by action at the suit of, or brought with the written 
consent of, the Attorney-General of the Province of Ontario.

9. Remitting costs of actions for penalties.—In addition to the power 
given by chapter 108 of these Revised Statutes for the remission of penal
ties, the Lieutenant-Governor in Council may remit the costs of any action 
heretofore commenced for the recovery of penalties under the said The 
Ontario Companies’ Act, and in case of such remission no costs shall be 
recoverable by the person bringing such action.
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(Being Section II. of Chapter Third of the Ra ined Statutes of Qui bee.)

INCORPORATION OF JOINT STOCK COMPANIES.

8 1. Declaratory and Interpretative.

4694. This section may be cited as " The Joint Stock Companies' 
Incorporation Act.”

4695. The following expressions, in this section and in all letters-patent 
and supplementary letters-patent issued under the same, have the meanings 
hereby assigned to them, unless there is something in the subject or context 
repugnant to such construction:

1. The expression “ letters-patent ” means the letters-patent Incorporating 
a company for any purpose contemplated by this section;

2. The expression “ supplementary letters-patent ” means any letters- 
patent granted for the increasing or reducing of the capital stock of such 
company, or for changing its name;

3. The expression “ company” means the company so incorporated by 
letters-patent;

4. The expression “ the undertaking ” means the whole of the works and 
business of every kind, which the company is authorized to carry on;

6. The expression “ real estate ” or “ land ” includes all immovable 
property of every kind;

6. The expression " shareholder ” or " stockholder ” means every 
subscriber to or holder of stock in the company, and extends to and comprises 
the personal representatives of the shareholder.

8 2. Granting of the Charter.
4696. The Lieutenant-Governor may, by letters-patent under the Great 

Seal, grant a charter to any number of persons, not less than five, who 
petition therefor.

Such charter constitutes the petitioners and all others who may become 
shareholders in the company thereby created a body politic and corporate for 
any of the purposes within the jurisdiction of this Legislature, except for the 
construction and working of railways and the business of insurance.

2. It is not necessary that an order in council be passed for granting any 
such charter, but the Lieutenant-Governor may grant any charter upon a 
favorable report from the Attorney-General.

4697. The applicants for such letters-patent shall previously give notice 
of their intention to make such application.
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Such notice shall be published during four consecutive weeks in the 
Quebec Official Ornette and contain:

1. The corporate name of the proposed company, which shall not be that 
of any other company, or any name liable to be confounded therewith or 
otherwise on public grounds objectionable;

2. The object for which the incorporation is sought;
3. The place, within the limits of the Province, selected as its chief place 

of business;
4. The proposed amount of its capital stock;
5. The number of shares and amount of each share;
6. The name in full and the address and calling of each of the applicants, 

with special mention of the names of not less than three or more than nine of 
their number who are to be the first directors of the company.

The major part of such directors shall be resident in Canada and be 
subjects of Her Majesty.

4698. At any time not more than one month after the last publication of 
such notice, the applicants may petition the Lieutenant-Governor through 
the Provincial Secretary for the Issue of such letters-patent.

2. Such petition must recite the facts set forth in the notice, and must 
further state the amount of stock taken by each applicant, and by all other 
persons therein named, and also the amount paid In upon the sitock of each 
applicant, and the manner in which the same has been paid In, and is held 
for the company.

3. The aggregate of the stock so taken must be at least one-half of thet 
total amount of the stock of the company.

4. The aggregate so paid in thereon must be at least ten per cent, 
thereof, or five per cent, of the total capital; unless such total exceed five 
hundred thousand dollars, in which case the aggregate paid in upon such 
excess must be at least two per cent, thereof.

6. Such aggregate must have been paid in to the credit of the company 
or of trustees therefor and must be standing at such credit, in some chartered 
bank within the Province, unless the object of the company is one requiring 
that It should own real estate, in which case not more than one-half thereof 
may be taken as invested in real estate suitable to such object, duly hold by 
trustees therefor, and being fully of the required value over and above all 
incumbrances thereon.

6. The petition may ask the embodying in the letters-patent of any 
provision which otherwise under this section might be embodied in any 
by-law of the company when incorporated.

4699- Before the letters-patent are issued, the applicants must establish 
to the satisfaction of the Provincial Secretary or of such other officer as may 
be charged by order of the Lieutenant-Governor in Council to report thereon, 
the sufficiency of their notice and petition, the truth and sufficiency of the 
facts therein set forth, and further that the applicants, and more especially 
the provisional directors named, are persons of sufficiently reputed means 
to warrant the application.

2. To that end, the secretary or such other officer may take and keep of 
record any requisite evidence in writing under oath or affirmation, and may 
administer every requisite oath or affirmation.
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4700- The letters-patent shall recite all the material averments of the 
net ice and petition, as so established.

4701- The Lieutenant-Governor may, if he deem it expedient, give to the 
company a name different to that chosen for it by the applicants, if such 
name be objectionable, and may prescribe that the objects for which the 
company is constituted be changed, provided that they be of the same nature 
as that given in the notice.

4702. If it happens that the name of a company, constituted as aforesaid, 
is the same as that of any other existing company, or so nearly resembles it 
as to be liable to create confusion, the Lieutenant-Governor may order the 
issue of supplementary letters-patent to change the name to another to bo 
chosen.

Such supplementary letters-patent shall refer to the former letters-patent.
Such change of name shall not affect the rights or obligations of the 

company.
4703. Whenever a company, incorporated under this section, desires to 

have its name changed for another, the Lieutenant-Governor may, on petition 
to that effect, grant supplementary letters-patent, if he deem that such 
change of name Is not made for some unavowed or illegitimate purpose; 
which letters-patent shall be made in the manner provided in the preceding 
article, and shall have the same effect to all intents and purposes.

4704. Notice of the granting of the letters-patent shall be forthwith 
given by the Provincial Secretary, in the Quebec Official Gazette, in the form 
of the Schedule A. of this section; and thereupon, from the date of the 
letters-patent, the persons therein named and their successors shall be a 
body corporate and politic by the name mentioned therein.

8 8. General Powers.
4705. Every company so incorporated may acquire, hold, alienate and 

convey, any real estate requisite for the carrying on of Its undertaking, and 
shall forthwith become and be invested with all rights, real and personal, 
theretofore held by or for it under any trust created with a view to its 
incorporation, and with all the powers, privileges and immunities requisite 
to the carrying on of its undertaking, as though incorporated by a charter 
from the Legislature, making it by that name a body politic and corporate, 
and embodying all the provisions of this section and of the letters-patent.

The company may, by a simple resolution, issue notes, payable to order 
or to bearer, for the settlement of acounts or other current matters; it may 
further, on a resolution of the two-thirds of the actual shareholders present 
at a meeting specially convened for the purpose, issue bonds or debenture:) 
to the amount of the two-thirds of the total value of the immovable property.

Such bonds or debentures, after their registration In the office or offices 
of the registration division or divisions in which the immovables of the said 
company are situated (which must be described in a notice to that effect 
given to the registrar), constitute a privileged claim in favor of the boîtiers 
thereof against the company, and give a right of preference over all other 
debts and claims against the company, posterior to the issuing of such deben
tures. (This and preceding paragraph enacted by 54 V., c. 85, s. t.)
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4706. The directors of the company may, If they see fit, at any time 
after the whole capital stock of the company has been allotted and paid In, 
but not sooner, make a by-law for Increasing the capital stock of the com
pany to any amount which they may consider requisite in order to the due 
carrying out of the objects of the company.

2. Such by-law shall declare the number and value of the shares of the 
new stock, and prescribe the manner In which the same shall be allotted; in 
default of its so doing, the control of such allotment shall be held to vest 
absolutely In the directors.

4707. The directors of the company, if they see fit at any time, may 
make a by-law for decreasing the capital stock of the company to any 
amount which they may consider sufficient in order to the due carrying out 
of the undertaking of the company, and advisable.

?. Such by-law shall declare the number and value of the shares of the 
stuck as so decreased, and the allotment thereof, or the rules by which the 
same shall be made.

4708. Uut no by-law for Increasing or decreasing the capital stock of 
the company shall have any force or effect whatever, until after it has been 
sanctioned by a vote of not lees than two-thirds in amount of the share
holders at a general meeting of the company duly called for considering the 
same, and has afterwards been confirmed by supplementary letters-patent.

4709 At any time, not more than six months after such sanction of such 
by-law, the directors may petition the Lieutenant-Governor through the Pro
vincial Secretary, for the Issue of supplementary letters-patent to confirm the

2. With such petition they must produce such by-law, and establish, to 
the satisfaction of the Secretary or of such other officer as may be charged 
by older cf the Lleutenant-Gcveinor in Council to report thereon, the due 
postage and sanction of such by-law, and the bona fuie character of the 
increase or decrease of capital thereby provided for.

3. To that end the Secretary or such officer may take and keep of record 
any requisite evidence in writing under oath or affirmation, and may 
administer every requisite oath or affirmation.

4710. Upon due proof so made, the Lieutenant-Governor may grant such 
supplementary letters-patent under the Great Seal; and notice therof shall be 
forthwith given by the Provincial Secretary In the Quebec Official Gazette, 
In the form of the schedule D. of this section.

2. From the date of the supplementary letters-pntent, the capital stock 
of the company shall be and remain Increased, or decreased, as the case 
may be, to the amount, In the manner, and subject to the conditions set forth 
by such by-law; and the whole of the stock as so Increased or decreased, 
shall become subject to the provisions of this section, In like manner (so far 
as may be) as though every part thereof had formed part of the stock of the 
company originally subscribed.

4711. All powers given to the company by the letters-patent and supple
mentary letters-patent granted In its behalf shall lie exercised subject to the 
piovlslons and restrictions contained In this section.
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5 4- Directors
4712- The affairs of the company shall be managed by a board of not 

less than three, or more than nine directors.
The persons named as such In the letters-patent shall be the directors of 

the company, until replaced by others duly named In their stead.
4713. No Person shall be elected or named as a director thereafter, unless 

he be a shareholder, owning stock absolutely in his own right, and not in 
arrear in respect of any call thereon.

The major part of the after-directors of the company shall further, at all 
times, be persons resident In Canada and subjects of Her Majesty by birth or 
naturalization

4713. (0) The company may, by by-law, Increase to not more than nine 
or decrease to not less than three the number of its directors, or may change 
the company’s chief place of business in the Province* but no by-law for 
either of the said purposes shall be valid or acted upon, unless it is approved 
bj a vote of at least two-thirds in value of the stock represented by the 
shareholders present at a special general meeting duly called for considering 
the by-law, nor until a copy of such by-law, certified under the seal of the 
company, has been deposited with the Provincial Secretary, and published 
in the Quebec Official Gazette. (This motion enacted by HH 1"., e. .17, *». 2.)

4714. The after-directors shall be elected by the shareholders, in general 
meeting of the company assembled, at such times, in such wise, and for such 
term, not exceeding two years, as the letters-patent, or, in default thereof, 
the by-laws of the company may prescribe.

4715. In default only of other express provisions in such behalf by the 
letters-patent or by-laws of the company:

1. Such election shall take place yearly, all the members of the board 
retiring, and, if otherwise qualified, being eligible for re-election;

2. Notice of the time and place for holding general meetings shall bo 
given at least ten days previously thereto, in some newspaper published at 
or as near as may be to the office or chief place of business of the company;

3. At all general meetings, every shareholder shall be entitled to as 
many votes as he owns shares in the company, and may vote by proxy;

4. Elections of directors shall be by ballot;
5. Vacancies occurring in the board of directors may bo filled for the 

unexpired remainder of the term, by the* board, from among the qualified 
shareholders;

6. The directors shall from time to time elect from among themselves a 
president; and shall also name, and may remove at pleasure, all other officers 
of the company.

4716. II at any time an election of directors be not made or do not take 
effect at the proper time, the company shall not be held to be thereby 
dissolved; but such election may take place at any general meeting duly 
called for that purpose; and the retiring directors shall continue in office 
until their successors are elected.

4717- The directors have full power in all things to administer the affairs 
of the company, and may make or cause to be made for it any description of
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contract which the company may lawfully enter Into; and may from time 
to time make by-laws not contrary to law, or to the letters-patent of the 
company, to regulate:

1. The allotment of stock;
2. The making of calls thereon;
3. The payment of calls;
4. The issue and registration of certificates of stock;
6. The forfeiture of stock for non-payment;
ti. The disposal of forfeited stock and of the proceeds thereof;
7. The transfer of stock;
8. The declaration and payment of dividends;
9. The number of directors and their term of office;

10. The amount of their stock qualification;
11. The appointment, functions, duties and removal of all agents, officers 

and servants of the company;
12. The security to be given by them to the company;
13. Their remuneration and that of the directors if they have a right 

thereto;
14. The time at which and the place within this Province where the 

annual meetings of the company snail be held, and the places where ita 
businese shall be conducted;

16. The calling of meetings, regular and special, of the board of directors 
and of the company;

16. The quorum;
17. The requirement as to proxies, and the procedure in all things at 

such meetings, the imposition and recovery of all penalties and forfeitures 
admitting of regulation by by-law, and the conduct in all other particulars 
of the affairs of the company.

They may also, from time to time, amend or re-enact such by-laws.
Every such by-law, and every repeal, amendment or re-enactment 

thereof, unless in the meantime confirmed at a general meeting of the com
pany duly called for that purpose, shall only have force until the next annual 
meeting of the company, and in default of confirmation thereat, shall, from 
that time only, cease to have force.

4717fl. The directors may also make by-laws for issuing any part of the 
capital stock as preferred stock, giving the same such preference as to divi
dends and otherwise over ordinary stock as may be declared by the by-law.

Such by-laws may provide that .the holders of such shares shall have the 
right to elect a certain number of the board of directors and may give them 
any other control over the affairs of the company.

No such by-law shall have any effect, however, until it has been unani
mously sanctioned in writing by the shareholders or has been sanctioned by 
the unanimous vote of all the shareholders, which shareholders shall be 
present in person or by proxy at a special general meeting of the company 
called for considering the same.

If, however, the by-law be sanctioned by three-fourths in value of the 
shareholders, the company may apply to the Lieutenant-Governor in Council 
for an order approving the same, and it comes into force after such approval. 
Such approval shall not be given until after a notice of one month has been 
sent by registered letter to all the shareholders.
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Holders of such preferred shares shall be shareholders within the mean
ing of this Act, and shall in all respects possess the rights and be subject to 
the liabilities of shareholders, saving the preference and rights given by any 
such by-law.

Nothing in this article contained, or done in pursuance thereof, shall 
affect the rights of creditors of any company. (As enacted by 01 V., t*. JO.J

4718 A copy of any by-law of the company, under its seal and purporting 
to be signed by any officer of the company, shall be received as primâ facie 
evidence of such by-law in all courts of justice in this Province.

4719. No loan shall be made by the company to any shareholder, and 
if such be made, all directors and other officers of the company making the 
same, or in any wise assenting thereto, shall be jointly and severally liable 
for all debts of the company contracted from the time of the making of 
such loan to that of the repayment thereof, towards the company for the 
amount of such loan, and also towards third parties, to the extent of such loan 
with legal interest.

4720. The directors shall be jointly and severally liable to the laborers, 
servants and apprentices of the company for all debts, not exceeding one 
year’s wagesf due for services performed for the company whilst they are 
such directors, respectively; but no director shall be liable to an action 
therefor, unless the company has been sued therefor within one year after 
the debt became due, nor yet unless such director is sued therefor within 
one year from the time when he ceased to be such director, nor yet before an 
execution against the company has been returned unsatisfied in whole or

The amount due on such execution shall be the amount recoverable with 
costs against the directors.

8 5. Shareholders, Shares and Calls.
4721. One-fourth part in value of the shareholders of the company has. 

at all times, the right to call a special meeting thereof, for the transaction 
of any business specified in such written requisition and notice as they may 
issue to that effect.

4722. The capital stock of all Joint stock companies shall consist of that 
portion of the amount authorized by the charter, which shall have been 
bond fide subscribed for and allotted, and shall be paid in cash.

The amount of paid-up capital, from year to year, shall be published 
annually in a report of the shareholders of the Company.

2. The property accounts of a company shall represent only the amount 
of the actual bond fide outlay necessary tor the undertaking.

No stock shall be issued to represent the increased value of any property.
Any such issue shall be null and void.
3. The practice, commonly known as watering of stock, is prohibited, 

and all stock so issued shall be null and void.
4. The capitalization of surplus earnings, and the issue of stock to 

represent such capitalized surplus are also prohibited, and all stock so issued 
shall be null and void, and the directors consenting to such issue of stock 
shall bo jointly and severally liable to the holders thereof for the reimburse
ment of the amount paid for such stock.

39
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5. Every form and manner of fictitious capitalization of stock in any 
joint stock company, or the issuing of stock which is not represented by a 
hgltlmate and necessary expenditure in the interest of such company, and 
not represented by an amount in cash paid into the treasury of the company, 
which has been expended for the promotion of the objects of the company, is 
prohibited, and all such stock shall be null and void.

4723 The stock of the company is deemed to be personal estate, and 
shall be transferable, in such manner only, and subject to all such conditions 
and restrictions, as by this section or by the letters-patent, or the by-laws 
of the company, shall be prescribed.

4724. It the letters-patent make no other definite provisions, the stock 
of the company, so far as the same is not allotted thereby, shall be allotted 
when and as the directors, by by-law or otherwise, may ordain.

4725. The directors may call in and demand from the shareholders all 
sums of money by them subscribed, at such times and places, and in suctf 
payments or instalments, as the letters-patent, or this section, or the by-laws 
of the company, may require or allow.

Interest shall accrue and fall due, at the rate of six per cent, per annum, 
upon the amount of any unpaid call, from the day appointed for the payment 
of such call.

4726. Not less than ten per cent, upon the allotted stock of the company 
shall, by means of one or more calls, be called in and made payable within 
cue year from the incorporation of the company.

For every year thereafter, at least a further five per cent, shall in like 
manner be called in and made payable, until one-half has been so called in.

4727. The company may enforce payment of all calls and Interest 
thereon, by action in any competent court; and in such action it shall not 
be necessary to set forth the special matter, but it shall be sufficient to 
declare that the defendant is a holder of one share or more, stating the 
number of shares, and is indebted in the sum of money to which the calls in 
arrear amount, in respect of one call or more upon; one share or more, 
stating the number of calls and the amount of each, whereby an action has 
accrued to the company.

A certificate under the seal of the company, and purporting to be signed 
by any of its officers to the effect that the defendant is a shareholder, that 
such calls have been made, and that so much is due by him thereon, shall be 
received in all courts as primA facie evidence to that effect.

4728. If. after such demand or notice as by the letters-patent or by-laws 
of the company may be prescribed, any call made upon any share or shares 
be not paid within the time prescribed by the letters-patent or by-laws, the 
directors, in their discretion, by vote to that effect, reciting the facts and duly 
recorded in their minutes, may summarily declare forfeited any shares 
whereon such payment is not made; and the same shall thereupon become 
the property of the company, and may be disposed of as by by-law or other
wise they shall ordain.

4729. No share shall be transferable until the previous calls thereon 
have been fully paid in or until declared forfeited for non-payment of calls 
thereon, or sold under execution.
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4730. No shareholder In arrear in respect of any call shall be entitled 
to vote at any meeting of the company.

4731. Each shareholder, until the whole amount of his stock has been 
paid up, shall be personally liable to the creditors of the company, to an 
amount equal to that not paid up thereon ; but he shall not be liable to an 
action therefor by any creditors, before an execution against the company 
has been returned unsatisfied in whole or in part; and the amount due on 
such execution shall be the whole amount recoverable, with costs against 
such shareholder.

4732. The shareholders shall not as such be held responsible for any act, 
default or liability whatever, of the company, or for any engagement, claim, 
payment, loss, injury, transaction, matter or thing whatever, relating to or 
connected with the company, beyond the amount of their respective shares 
in the capital stock thereof.

4733. No person holding stock in the company in the name of another 
shall be personally subject to liability as a shareholder, but the estates and 
funds in the hands of such person, belonging to the person he represents, 
shall be liable in like manner, and to the same extent, as the person repre
sented would be, if holding such stock in his own name.

4734. No person holding stock as collateral security shall be personally 
subject to such liability, but the person pledging such stock shall be con
sidered as holding the same and shall be liable as a shareholder accordingly.

4735. Every person holding and possessing shares in the name of 
another shall represent the stock in his hands at all meetings of the company 
and may vote 'accordingly as a shareholder; and so with every person who 
pledges his stock.

8 6. D i cidends.

4736. No company shall declare a dividend, the payment of which 
infringes upon or lessens the capital of the company.

No dividend shall be declared or paid, which has not been actually earned 
by the company

2. The annual dividend may, however, be supplemented or paid entirely 
cut of the reserve fund; but payment of the dividend in this way must be 
publicly announced to the shareholders at the annual meeting, and duly 
authorized by a resolution of the company.

In default of such resolution, the directors of the company, voting for or 
consenting to such increase, shall be Jointly and severally liable to the 
creditors of the company, for the amount of dividend paid in excess of that 
actually earned.

3. Should any dividend be so declared or paid, the directors voting for or 
consenting to the payment of such dividend shall be jointly and severally 
liable to the creditors of such company for the amounts so paid.

4737. The directors, who declare and pay any dividend when the com
pany is insolvent, or any dividend the payment of which renders the 
company insolvent, or diminishes the capital stock thereof, shall be jointly 
and severally liable, as well to the company as to the individual share
holders and creditors thereof, for all the then existing debts of the company, 
and for all thereafter contracted during their continuance in office.



612 CANADIAN COMPANY LAW.

Dut if any director present when such dividend is declared do forth
with, or if any director then absent do within twenty-four hours after he 
shall have become aware thereof and able so to do, enter on the minute# 
of the board of directors his protest against the same, and do within eight 
days thereafter publish Jiuch protest In at least one newspaper published at, 
or as near as may be possible to, the office or chief place of business of the 
company, such director may thereby, and not otherwise, exonerate himself 
from such liability.

8 7 Hooka to be Kept.

4738. The company shall cause a book or books to be kept by its 
secretary, or by some other officer specially charged with that duty, wherein 
shall be kept correctly recorded:

1. A copy of the letters-patent incorporating the company, of any sup
plementary letters-patent, and of all the by-laws thereof;

2. The names, alphabetically arranged, of all persons who are or have 
been shareholders;

3. The address and calling of every such person while such shareholder;
4. The number of shares of stock held by each shareholder;
6. The amounts paid in and remaining unpaid on the stock of each 

shareholder;
6. All transfers of stock in their order, as presented to the company for 

entry, with the date and other particulars of each transfer, and the date of 
the entry thereof; and

7. The names, addresses and calling of all persons who are or have been 
directors of the company, with the several dates at which each became or 
ceased to be such director.

4739. The directors may refuse to allow the entry, into any such book, 
of any transfer, not made by sale under execution, of stock whereof the whole 
amount has not been paid in; and whenever an entry is made in such book of 
any such transfer of stock not fully paid In, to a person not being of apparently 
sufficient means, the directors Jointly and severally shall be liable to the 
creditors of the company, in the same manner and to the same extent as the 
transferring shareholder would have been, but for such entry.

But if any director, present when such entry is allowed, do forthwith, 
or if any director then absent do, within twenty-four hours after he shall 
have become aware thereof, and able so to do, enter on the minute book of 
the board of directors his protest against the same, and do within eight days 
thereafter publish such protest in at least one newspaper published at or as 
near as may be possible to the office or chief place of business of the com
pany, such director may thereby, and not otherwise, exonerate himself from 
such liability.

4740. No transfer of stock, unless made by sale under execution, shall be 
valid for any purpose whatever, save only as exhibiting the rights of the 
parties thereto towards each other, and as rendering the transferee liable 
ad interim jointly and severally with the transferor, to the company and their 
creditors until entry thereof has been duly made in such books.
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4741. Such books shall, during reasonable business hours of every day, 
except Sundays and holidays, be kept open for the Inspection of shareholders 
and creditors of the company, and their representatives at the office or chief 
piece of business of the company.
Every such shareholder and creditor or their representatives may make 
extracts therefrom.

4742. In any suit or proceeding against the company or against any 
shareholder, such books shall be jiriimi finit evidence of all facts purporting 
to be thereby stated.

4743. Every director, officer or servant of the company who knowingly 
makes or assists in making any untrue entry in any such book, or who 
refuses or neglects to make any proper entry therein, or to exhibit the same, 
or to allow the same to be inspected and extracts to be taken therefrom, shall 
be liable to a penalty of one hundred dollars for every such untrue entry 
and for every such refusal or neglect, and also In damages for all loss or 
injury which any party interested may have sustained thereby.

4744. Every company neglecting to keep such books open for inspection 
shall forfeit its corporate rights.

§ 8. Trunin, Contractu, etc.

4745. ',he company is not bound to see to the execution of any trust, 
whether express, implied or constructive, in respect of any shares.

The receipt of the shareholder in whose name the same may stand in 
the books of the company is a valid and binding discharge to the company 
for any dividend or money payable In respect of such shares, and whether 
or not notice of such trust has been given to the company.

The company is not bound to see to the application of the money paid 
upon such receipt.

4746. Every contract, agreement or bargain made, and every bill of 
exchange drawn, accepted or endorsed, and every promissory note and cheque 
made, drawn or endorsed on behalf of the company, by any agent, officer or 
servant of the company, in general accordance with his powers as such under 
the by-laws, shall be binding upon the company.

In no case shall it be necessary to have the seal of the company affixed 
to any such contract, agreement, engagement, bargain, bill of exchange, 
promissory note or cheque, or to prove that the same was made, drawn, 
accepted or endorsed, as the case may be, in pursuance of any by-law or 
special vote or order.

The party so acting as agent, officer or servant of the company, shall 
not thereby be subjected personally to any liability whatever to any third 
party therefor.

Provided always, that nothing In this article shall be construed to 
authorize the company to issue any note payable to the bearer thereof, or any 
promissory note intended to be circulated as money, or as the note of a bank.

4747. No company shall use any of its funds in the purchase of stock in 
any other corporation, unless In so far as such purchase may be specially 
authorized by its charter and also by the charter of such other corporation.
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| 9. Built.

4748. Any description of action may be prosecuted and maintained 
between the company and any shareholder thereof.

2. No shareholder, not being himself a party to such suit, shall be incom
petent as a witness therein.

3. Service of all manner of summons or proceedings whatever upon the 
company may be made by leaving a copy thereof at the office or chief place 
of business of the company, with any grown person in charge thereof, or 
elsewhere with the president and secretary thereof; or if the company have 
no known office or chief place of business, or have no known president 
or secretary, then, upon return to tnat effect duly made, the court 
or judge orders such publication as it may deem requisite to be 
made in the premises, for at least one month, in at least one newspaper.

Such publication shall be held to be due service upon the company.
4749. In any action or any other legal proceeding, it shall not be requisite 

to set forth the mode of incorporation of the company, otherwise than by 
mention of it under its corporate name, as incorporated by virtue of letters- 
patent or of letters-patent, and supplementary letters-patent, as the case may 
be, under this section; and the notice in the Quebec official Gazette of the 
issue thereof shall be pritnû facie proof of all things thereby declared.

On production of the letters-patent or supplementary letters-patent 
themselves, or of any exemplification or copy thereof under the Great Seal, 
the fact of such notice shall be presumed; and, save only in any proceeding, 
by scire facias or otherwise, for direct impeachment thereof, the letters- 
patent, or supplementary letters-patent, themselves, or any exemplification 
or copy thereof under the Great Seal, shall be conclusive proof of every 
matter and thing therein set forth

S 10. Miscellaneous.
4750- The charter of the company shall be forfeited by non-user during 

three consecutive years at any one time, or if the company do not go into 
actual operation within three years after it is granted; and no declaration of 
such forfeiture by any act of the Legislature shall be deemed an infringement 
of such charter.

4751. The company shall be subject to such further and other provisions 
as the Legislature may hereafter deem expedient to enact.

4752. The Lieutenant-Governor in Council may from time to time 
establish, alter, and regulate the tariff of fees to be paid on applications for 
letters-patent and supplementary letters-patent under this section, may 
designate the department or departments through which the issue thereof shall 
take place, and may prescribe the forms of proceeding and record in respect 
thereof, and all other matters requisite for carrying out the objects of this 
section.

2. Such fees may be made to vary in amount, under any rule or rules as 
to the nature of the company, amount of capital, and otherwise, that may 
be deemed expedient.

3. No step shall be taken in any department towards the issue of any 
letters-patent or supplementary letters-patent under this section, until the 
amount of all fees therefor shall have been duly paid.
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The following Order in Council regulates the fees payable under this 
section:

Quebec, 5th December, 1892.
His Honor the Lieutenant-Governor has been pleased, by Order in 

Council, dated the 3rd of December instant to amend Order in Council No. 
205, of the 27th of April last, concerning the tariff of fees of the Provincial 
Secretary and Registrar, by striking out Article 26, and replacing the whole 
of Articles 17, 18, 19, 20 and 21, by the following:

17. On letters-patent incorporating joint stock companies when
the capital stock is $500,000 or over the fee will be............$200 00

18. When the proposed capital stock is $200,000 or over, but
under $500,000 .....................................................................  150 00

19. When the proposed capital stoca is $100,000 or over, but
under $200,000 .........................................................................  100 00

20. When the proposed capital stock is under $100,000............ 50 00
21. On applications for supplementary letters-patent, other than 

those for increasing capital stock, the fee will be one-half of the 
amount payable on the original letters-patent.

When application is made for an increase of capital stock, the fee will be 
calculated on the actual amount of the increase of such capital stock, and will 
be the same as that payable on original letters-patent for an amount equal 
to such increase.

LOUIS P. PELLETIER.
Provincial Secretary

4753. No bill for incorporating a company for any of the purposes set 
forth in article 4696, or for increasing or decreasing the capital stock of any 
company, or for changing its name, shall be introduced or proceeded with 
either in the Legislative Council or in the Legislative Assembly, until there 
has been paid in, to the credit of the Treasurer, for the public uses of the 
Province, over and above whatever may be required to be paid by way of 
fee or for printing or otherwise, under the rules of the Legislative Council 
or Legislative Assembly, a sum equal to what would have to be paid under 
the order or orders in council in force upon letters-patent or supplementary 
letters-patent, as the case may be, if the privileges sought by means of such 
bill were sought by means of letters-patent or supplementary letters-patent 
under this section.

2. Should such bill fail to become law, so much only of such amount, 
not exceeding one-third thereof, as may be remitted by joint resolution of 
the Legislative Council and Legislative Assembly, may be repaid to the 
depositor.

3. should such bill be so amended as to make the amount payable 
therefor as amended, other than what was so payable therefor as introduced, 
any excess of payment shall be repaid or any required further payment made 
good, as the case may be.

4. No such bill shall be presented for sanction to the Lieutenant- 
Governor, unless there is endorsed thereon a certificate by the clerks of the 
Legislative Council and Legislative Assembly respectively, that they are 
officially assured of the fact that all payments hereby exigible have been duly 
made upon the bill.
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FORM A.
Public notice Is hereby given that, under the Joint Stock Companies’ 

Incorporation Act, letters-patent have been issued under the Great Seal of the 
Province of Quebec, bearing date tue day of , incor
porating (here state nanus, address and calling of each corporator named in the 
tetters-patent), tor the purpose of (here state the undertaking of the company, as 
set forth in the letters-patent), by the name of (here state name of the company, 
as in the letters-patent), with a total capital stock of dollars divided
the letters-patent], with a total capital stock of dollars divided
into shares of dollars each.

Dated at the office of the Secretary of the Province of Quebec this

A. B..
Provincial Secretary,

FORM B.
Public notice is hereby given that, under the Joint Stock Companies’ 

Incorporation Act, Supplementary letters-patent have been this day issued 
under the Great Seal of the Province of Quebec, bearing date the 
day of , whereby the total capital stock of (here state the name of
the company), is increased (or decreased, as the ease may be) from 
dollars to dollars (or whereby the name of the said company
has been changed to that of ).

Dated at the office of the Secretary of the Province of Quebec, 
this day of

A. B.
Provincial Secretary.

DECLARATION TO BE MADE BY INCORPORATED 
COMPANIES

(Being Section 111. of Chapter Third of the lt< vised Statutes of Quebec.)

4754. Every incorporated company, carrying on any labor, trade or 
business in this Province (except banks) shal cause to be delivered to the 
prothonotary of the Superior Court in each district, or to the registrar of 
each registration division in which it carries on, or intends to carry on, its 
operations or business a declaration in writing to the effect hereinafter 
provided, made and signed by the president, when its chief office or principal 
place of business is in this Province, or by the principal manager or chief 
agent in the Province when it has only branches or agencies therein.

2. Such declaration shall state the name of the company, where and how 
it was incorporated, the date of its incorporation, and where its principal 
place of business within the Province is situated.

3. Such declaration shall be in the form or to the effect of form A of this 
section, and shall be produced by the president or the principal manager or 
chief agent, as the case may be, of every such incorporated company, and 
filed within sixty days after commencing operations and business.
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4. When and so often as any change takes place in the name of the 
company, or In Its principal place of business In the Province, a declaration 
thereof shall In like manner be made, within sixty days from such change.

4755. The prothonotary and the registrar shall enter such declaration 
in the books kept by them respectively for the registration of declarations of 
partnerships.

4756. The prothonotary and the registrar shall be entitled to a fee of one 
dollar for the entry of every declaration made under the authority of this 
section.

4757. A Pliure to make and file the declarations required by article 
4754 renders each of the incorporated companies above mentioned liable to a 
fine of four hundred dollars, and the president, principal manager, or chief 
agent, as the case may be, to a fine of two hundred dollars.

4758. Should the declaration be made and filed after the expiration of 
the sixty days above mentioned and before any suit for a contravention of 
this section has been instituted, then the company making and filing such 
declaration, ita president, principal manager or chief agent, as the case may 
be, shall no longer be deemed to have been in default.

4759. The fines imposed by this section are recoverable, before any court 
having jurisdiction in civil cases to the amount of such fine, by any person 
suing as well In his own name as in the name of Her Majesty, or by the 
Attorney-General in the name of Her Majesty.

4760. One-half of all fines recovered belongs to the party suing for the 
same, and the other half to the Crown, and forms part of the consolidated 
revenue fund of the Province, unless the suit be brought on behalf of the 
Crown only, in which case the whole of the fine shall belong to the Crown 
for the uses aforesaid.

FORM A.

Province of Quebec, /
District of \

The—(««me)—Company.

The (mame) Company was incorporated in (name of the country, province, 
etc.,) by (Letters-Patent or Statute, Hiring title, etc.,) granted (or sanctioned or 
registered, an the cane may hr), on the (date)

Its principal piece of bvslncis n the Province cf Quebec is at (name of 
town, etc.)

In testimony whereof, this declaration in duplicate is made and signed 
by me (name, address and calling), the (president, principal manager, chief 
agent, as the rase may be), of the said company, at (name of place) on the (date)
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SPECIAL PROVISIONS RESPECTING CERTAIN COMPANIES 
AND CORPORATIONS.

(Being Section IV. of Chapter Third of the Raised Statutes of Quebec.)

8 1. Powers of certain companies to divide their capital stock and to acquire and 
hold real estate.

4761- It is lawful for the directors of any company of which the capital 
stock is divided into shares being a multiple of one hundred, to pass a by-law 
declaring that the capital stock of such company shall be divided into shares 
of one hundred dollars each, and, from and after the passing of such by-law 
such capital stock shall be divided into shares of one hundred dollars each.

4762. Every company incorporated and existing in Great Britain in 
the United States of America, or in Canada, has the right to acquire and 
hold any lands and real estate in this province, for its occupation or the 
prosecution of its business only, any law to the contrary notwithstanding.

4763- No such corporation formed for the purpose of promoting art, 
scence, religion, charity, or any other like object, not involving the ac
quisition of gain by the corporation or by the individual members thereof, 
shall, without the sanction of the Lieutenant-Governor in Council, hold 
more than ten acres of land; but the Lieutenant-Governor in Council may, 
by license under the hand of the Provincial Secretary, empower any such 
corporation to hold lands in such quantity and subject to such conditions 
as he shall think fit.



BRITISH COLUMBIA COMPANIES’ ACT.

(living Chapter M, 6/ Vie., 1807.)

AN ACT FOR THE INCORPORATION AND REGULATION OF JOINT 
STOCK COMPANIES AND TRADING CORPORATIONS.

Preamble.—Whereas there are now several systems whereunder Joint 
Stock Companies and Trading Corporations can be incorporated and formed, 
and it is expedient to amend and consolidate the law in this respect, and to 
enact an exclusive and comprehensive law governing the formation and 
incorporation of Joint Stock Companies and Trading Corporations:

Therefore, Her Majesty, by and with the advice and consent of the 
Legislative Assembly of the Province of British Columbia, enacts as 
follows:—

Interpretation.
1. Interpretation.—In the construction and for the purposes of this 

Act (if not Inconsistent with the context or subject matter) the following 
terms shall have the resepective meanings hereinafter assigned to them: —

" Charter ” of a company shall mean the Act, statute, ordinance, or other 
provision of law by or under which the company is incorporated, and any 
amendments thereto applying to such company, whether of this or of 
any other Province, or of the Dominion of Canada, or of the United 
Kingdom, or of any colony or dependency thereof, or of any foreign state 
or country, the Memorandum of Association or agreement or deed of settle
ment of the company, and the letters-patent or charter of incorporation, and 
the licence or certificate of registration of the company, as the case may be:

“ Charter and regulations ” of a company shall mean the charter of 
the company and the Articles of Association, and all by-laws, rules and 
regulations of the company, and all resolutions and contracts relating to 
or affecting the capital and assets of the company:

" Company ” shall mean any company which has been or is about to be 
ircorporated under this Act, for any purpose or object to which the legis
lative authority of the Legislature of British Columbia extends, except the 
construction and working of railways and the business of insurance:

“ Extra-Provincial Company ” shall mean any duly incorporated company 
other than a company incorporated under the laws of the Province of 
British Columbia:

“ Real estate ” or “land ” shall include all messuages, lands, tenements, 
leaseholds and hereditaments of any tenure, and all Immovable real 
property of every kind:

“ Registrar ” shall mean the Registrar of Joint Stock Companies:
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•' Supreme Court “ and " the Court ” shall mean and refer to Her 
Majesty's Supreme Court of British Columbia:

" Shareholder " shall mean every subscriber to or holder of shares In the 
company, and extend to and Include the personal representatives of the 
shareholder:

“ Subscriber " shall mean any person who subscribes for shares In the 
Memorandum of Association of the company. 1897, c. 2, s 1; 62 Viet. (1899), 
c. 16, s. 2.

Preliminary.

2. Registrar of Joint Stock Companies.—The Lieutenant-Governor In 
Council may from time to time appoint such person as he shall think proper 
to act as Registrar of Joint Stock Companies.

(J.) It shall be the duty of the Registrar to enforce compliance with the 
several provisions, regulations and stipulations in' this Act contained, or 
in any regulations made thereunder, but such duty shall not affect the right 
of any other person to compel compliance with the provisions hereof. 
[C. A. 1888, c. 21, s. 8.] 1897, c 2, e. 2.

3. General rules and orders.—The Lieutenant-Governor in Council 
may from time to time, by Order or Orders in Council, make and establish 
such General Rules and Orders, not inconsistent with this Act, as may from 
time to time to him appear necessary or expedient for the purpose of giving 
full effect to the provisions of this Act, or any or either of them, and for 
prescribing the course to be adopted in the course of official business under 
this Act, and the forms to be used therein. All such General Rules and 
Orders shall, after the making thereof, be published in the British Columbia 
Gazette, and shall thereupon have the force of law, until amended, altered, 
or revoked. 1897, c, 2, s. 3.

Incorporation.

4. Formation and incorporation.—Associations of persons for the 
acquisition of gain by any lawful means within the scope of this Act may be 
formed according to the provisions of this Act, and any such company, the 
members, shareholders, and stockholders thereof shall be subject to the 
conditions and liabilities, and be entitled to the rights and privileges imposed 
and conferred by this Act. 1897, c. 2, s. 4.

5. Companies heretofore incorporated may come under, this act.— 
In case a resolution, authorizing registration under the provisions of this 
section, and the execution by the directors on behalf of the shareholders of 
the company of a Memorandum of Association for the objects specified in 
such resolution, is passed by a vote of not less than two-thirds in valud of 
the shareholders present in person or by proxy at a general meeting of the 
company duly called for considering the subject of such resolution, any 
company heretofore Incorporated, or purported or expressed to have been 
incorporated, under any Act of this Province, or either of the former 
Colonies of Vancouver Island or British Columbia, for purposes or objects 
and possessing powers and rights within the scope of this Act, or within the 
scope of this Act as it may be hereafter amended, and being at the time of 
registration a subsisting and valid corporation, may deliver to the Registrar 
an official copy of the Charter and regulations of the company, certified
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uuder the hand and seal of a person duly authorized for the purpose by the 
resolution aforesaid, and the certificate (if any) of the incorporation of 
such company, or an official copy thereof, certified as aforesaid, and upon 
payment to the Registrar of a fee oi ten dollars shall be entitled to receive 
from the Registrar a certificate of the reincorporation and registration of 
the company as a company under this Act, for the objects and purposes set 
out in the Memorandum of Association executed in pursuance of such 
resolution, and thereupon the old company shall as such company cease to 
exist and all the rlgnts and obligations of the former company shall be 
transferred to the new company, and all proceedings may be continued and 
commenced by or against the new company that might have been con
tinued or commenced by or against the old company, and it shall not be 
necessary in the certificate of reincoi poration and registration to set out 
the names of the shareholders; and after such reincorporation and regis
tration the company shall be governed in all respects by the provisions of 
this Act, except that the liability of the shareholders to creditors of the old 
company shall remain as at the time of the reincorporation, and of such 
reincorporation the certificate aforesaid shall be conclusive evidence, as well 
as conclusive evidence of due registration and observance of all statutory 
requirements with respect to registration or incorporation in force prior to 
the passage of this Act:

(a.) Where an existing company applies for registration under this 
section the directors may, in and by the Memorandum of Association 
executed pursuant to and conforming to the provisions of the 
resolution of the company authorizing the execution thereof, extend, 
vary or limit the powers and objects of the company, and the 
certificate of registration under this section may be to the new 
company by the name of the old company, or by any other name 
of which the last word shall be the word “ limited

(6.) Where an existing company is registered under this section the 
capital of the company may be increased or decreased to any 
amount which may be fixed by the resolution of the company 
authorizing such registration:

(c.) The said resolution may prescribe the manner In which the shares 
or stock in the new company are to be allotted, and In default of its 
so dqing the control of the allotment shall vest absolutely in the 
directors of the new company:

(d.) Whenever the Registrar considers that public notice of an intended 
application, under this section, should be given, ho may require 
such notice to be published in the Gazette or otherwise as he thinks 
proper:

(<*.) Every certificate of registration Issued under this section shall be 
published fur four weeks in the British Columbia Gazette and in one 
newspaper circulating in the city or district in which the registered 
office of the company is situate. 1897, c. 2, s. 6.

6. Definition of Insurance Company.—For the purposes of this Act, a 
company that carries on the business of fire, life, marine or other insurance 
in common with any other business, shall be deemed to be an Insurance 
Company. [25 ft 26 Vlct., c. 89, s. 3.1 1897, c. 2, s. 6.
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7. Prohibition of partnership! exceeding a certain number.—No
company, association, or partnership, consisting of more than twenty persons 
shall be formed, after the commencement of this Act, for the purpose of 
carrying on any business, within the scope of this Act, that has for its object 
the acquisition of gain by the company, association, or partnership, or by 
the individual members thereof, unless it is registered as a company under 
this Act, or is formed in pursuance of some other Act, or of letters patent. 
[2L A 26 Viet., c. 89, s. 4.] 1887, c. 2, s. 7.

8. Division of Act.—Thla Act is divided into ten parts, relating to the 
following subject-matters: —

The First Part,—to the Constitution and Incorporation of Companies 
and Associations under this Act:

The Second Part,—to the Distribution of the Capital, and the Liability 
of Members of Companies and Associations under this Act:

The Third Part,—to the Extraordinary Powers of Companies under 
this Act:

The Fourth Part,—to the Management and Administration of Com
panies and Associations under this Act:

The Fifth Part,—to the Borrowing Powers of Companies under 
this Act:

The Sixth Part,—to the Licensing and Registration of Extra-Provincial 
Companies:

The Seventh Part,—to the Procedure in Actions against Unregistered 
Extra-Provincial Companies:

The Eighth Part,—to the Voluntary Winding up of Companies under 
this Act:

The Ninth Part,—to the Protection of the Purchasers of Stock from 
Losses by Forged Transfers, and the Prevention of Fraudulent 
and Negligent Practices:

The Tenth Part,—to the Repeal of former Enactments. 1897, c. 2, s. 8.

PART I.

CONSTITUTION AND INCORPORATION OF COMPANIES AND ASSOCIATIONS UNDER 
THIS ACT.

Memorandum of Association'

9. Mode of forming a company.—Any five or more persons associated 
for any lawful purpose within the scope of this Act may, by subscribing their 
names to a Memorandum of Association, and otherwise complying with the 
requisitions of this Act in respect of registration, form an incorporated 
company, with or without limited liability. [25 & 26 Viet., c. 89, s. 6.] 
1897, c. 2, s. 9.

10. Limitation of liability of members.—The liability of the mem
bers of a company formed under this Act may, according to the Memorandum 
of Association, be limited either to the amount, if any, unpaid on the shares
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respectively held by them, or to such amount as the members may respec
tively undertake by the Memorandum of Association to contribute to the 
assets of the company, in the event of its being wound up. [25 & 26 Viet., 
e. 89, s. 7.] 1897, c 2, s. 10.

11. Memorandum of Association of a company limited by shares.—
Where a company is formed on the principle of having the liability of its 
members limited to the amount unpaid on their shares, hereinafter referred 
to as a company limited by shares, the Memorandum of Association shall 
contain the following things, that is to say:—

(1.) The name of the proposed company, with the addition of the word 
“ Limited ” as the last word in such name:

(2.) Struck out by 64 Viet, (1900), c. 6, s. 2.
(3) The objects for which the proposed company is to be established:
(4.) The time of existence of the proposed company, if it is intended to 

secure incorporation for a fixed period:
(6.) A declaration that the liability of the members is limited:
(6.) The amount of capital with which the company proposes to be 

registered, divided into shares of a certain fixed amount:
Subject to the following regulations:—

(1.) That no subscriber shall take less than one share:
(2.) That each subscriber of the Memorandum of Association shall write 

opposite to his name the number of shares he takes:
(3.) That each subscriber to the Memorandum of Association shall be 

the bonâ fide holder in his own right of the share or shares for 
which he has subscribed in the Memorandum of Association. [25 & 
26 Viet., c. 89, s. 8.] 1897, c. 2, s. 11.

12- Memorandum of Association of a company limited by guarantee. 
—Where a company is formed on the principle of having the liability of its 
members limited to such amount as the members respectively undertake to 
contribute to the assets of the company in the event of the same being 
wound up, hereinafter referred to as a company limited by guarantee, the 
Memorandum of Association shall contain the following things, that Is to

(1.) The name of the proposed company, with the addition of the words 
“ Limited by guarantee ” as the last words in such name:

(2.) Struck out by 64 Viet. (1900), c. 5, s. 2.
(3.) The objects for which the proposed company is to be established:
(4.) A declaration that each member undertakes to contribute to the 

assets of the company, in the event of the same being wound up, 
during the time that he is a member, or within one year after
wards for payment of the debts and liabilities of the company 
contracted before the time at which he ceases to be a member, and 
of the costs, charges and expenses of winding up the company, and 
for the adjustment of the rights of the contributories amongst 
themselves, such amount as may be required, not exceeding a 
specified amount. [25 & 26 Viet., c. 89, s. 9.] 1897, c. 2, s. 12.
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13. Memorandum of Association of an unlimited company.—Where 
a company la formed on the principle of having no limit placed on the 
liability of its members, hereinafter referred to as an unlimited company, 
the Memorandum of Association shall contain the following things, that is

(1.) The name of the proposed company:
(2.) Struck out by 64 Viet. (1900), c. 6, s. 2.
(3.) The objects for which the proposed company is to be established.

IflB A M vi, i., , . », e, io.| IWT, <•. t s. 13.
14. Signature and effect of Memorandum of Association.—The

Memorandum of Association shall be signed by each subscriber in the pre
sence of, and be attested by, one witness at the least ; it shall, when re
gistered, bind the company and the members thereof to the same extent as 
if each member had subscribed his name and affixed his seal thereto, and 
there were in the Memorandum contained, on the part of himself, his heirs, 
executors, and administrators, a covenant to observe all the conditions of 
such Memorandum, subject to the provisions of this Act. [25 & 26 Viet., c. 
89, s. 11.] 1897, c. 2, s. 14.

15._Power of certain companies to alter Memorandum of Associ
ation. Any company limited by shares may so far modify the canditions
contained in its Memorandum of Association, if authorized to do so by its 
regulations as originally framed, or as altered by special resolution, in 
manner hereinafter mentioned, as to increase its capital, by the issue of 
new shares of such amount as it thinks expedient, or to consolidate and 
divide its capital into shares of larger amount than its existing shares, or 
to convert its paid-up shares into stock, but, save as aforesaid, and, as is 
hereinafter provided, no alteration shall be made by any company in the 
eruditions contained in its Memorandum of Association. [25 & 26 Viet, c. 
89, s. 12.] 1897, c. 2, s. 15, (as amended by 64 Viet., c. 6, s. 3, and every 
company heretofore Incorporated under this Act may change the location 
of its registered office at will and as if its Memorandum of Association con
tained no statement as to the intended location of such office. Ihld.)

Articles of Association.

16. Regulation» to be prescribed by Articles of Association.—The
Memorandum of Association may, in the case of a company limited by 
shares, and shall, in the case of a company limited by guarantee 
or unlimited, be accompanied, when registered, by Articles of Associ
ation, signed by the subscribers to the Memorandum of Association, 
and prescribing such regulations for the company as the subscribers to the 
Memorandum of Association deem expedient. The Articles shall be 
expressed in separate paragraphs numbered arithmetically; they may adopt 
all or any of the provisions contained in the table marked A in the First 
Schedule hereto; they shall, in the case of a company, whether limited by 
guarantee or unlimited, that has a capital divided into shares, state the 
amount of capital with which the company proposes to be registered ; and 
in the case of a company, whether limited by guarantee or unlimited, that 
has not a capital divided into shares, state the number of members with
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which the company proposes to be registered, for the purpose of enabling 
the Registrar to determine the fees payable on registration. In a company 
limited by guarantee or unlimited, and having a capital divided into shares, 
each subscriber shall take one share at the least, and shall write opposite 
to his name in the Memorandum of Association the number of shares he 
takes. [25 & 26 Vtct., c. 89, s. 14.] 1897, c. 2, s. 16.

17. Application of table A.—1,1 the case of a company limited by 
shares, if the Memorandum of Association is not accompaniecd by Articles 
of Association, or in so far as the articles do not exclude or modify the 
regulations contained in the table marked A in the First Schedule hereto, 
che last-mentioned regulations shall, so far as the same are applicable, be 
deemed to be the regulations of the company in the same manner and to 
the same extent as if they had been inserted in Articles of Association, and 
the Articles had been duly registered. [26 A 26 Viet., c. 89, i. 16.1 1897, 

c. 2, 8. 17.

18. Signature and effect of Articles of Association.—The Articles of
Association shall be printed, and shall be signed by each subscriber in the 
presence of, and be attested by, one witness at the least. When registered, 
they shall bind the company and the members thereof to the same extent as 
if each member had subscribed his name and affixed his seal thereto, and 
there were in such Articles contained a covenant on the part of himself, his 
heirs, executors, and administrators, to conform to all the regulations con
tained in such articles, subject to the provisions of this Act; and all 
moneys payable by any member to the company, in pursuance of the condi
tions and regulations of the company, or any of such conditions or regula
tions, shall be deemed to be a debt due from such member to the company 
In the nature of a specialty debt. [25 & 26 Viet., c. 89, s. 16.] 1897, c. 2, s. 18.

General Provisions.

19. Registration of Memorandum of Association and Articles of 
Association.—The Memorandum of Association and the Articles of Associa
tion, if any, shall be delivered to the Registrar of Joint Stock Companies, 
who shall retain and register the same. There shall be paid to the Registrar 
by a company having a capital divided into shares, in respect of the several 
matters mentioned in the table marked B in the First Schedule hereto, the 
several fees therein specified, or such smaller fees as the Lieutenant-Governor 
In Council may from time to time by Order or Orders in Council direct: and 
by a company not having a capital divided into shares, In respect of the 
several matters mentioned in the table marked C in the First Schedule 
hereto, the several fees therein specified, or such smaller fees ?s the 
Lieutenant-Governor in Council may from time to time, by Order or Orders 
in Council direct. All fees paid to the said Registrar in pursuance of this 
Act shall be paid and carried to the account of the Consolidated Revenue 
Fund of the Province. [25 & 26 Viet, c. 89. s. 17.] 1897, c. 2, ». 19

20. Registrar’s certificate.—Upon the registration of the Memorandum 
of Association, and of the Articles of Association in cases where Articles of 
Association are required by this Act or by the desire of the parties to be 
registered, the Registrar shall issue a certificate of incorporation, showing

40
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the corporate name of the company, the amount of the capital of the 
company, the number of shares into which the same is divided, and the 
amount of each share, the time of existence of the company if Incorporated 
fer a fixed period, and in the case of a limited company that the company 
is limited, and in the case of a mining company the liability of the members 
thereof is specially limited under section 56 hereof, that the company is so 
specially limited under said section 56. The subscribers of the Memorandum 
of Association, together with such other persons as may from time to time 
become members of the company, shall thereupon be a body corporate by the 
name contained in the Memorandum of Association, capable forthwith of 
exercising all the functions of an incorporated company, and having per
petual succession and a common seal, with power to hold lands, but with 
such liability on the part of the members to contribute to the assets of the 
company in the event of the same being wound up as is hereinafter men
tioned. A certificate of the incorporation of any company given by the 
Registrar shall be conclusive evidence that all the requisitions of this Act 
in respect to registration have been complied with. [25 & 26 Viet., c. 89, s. 
18. 1897, c. 2, s. 20.

(2.) The Registrar shall, at the cost of the parties applying for 
registration of a Memorandum of Association, publish the certificate of 
incorporation for four weeks in the British Columbia Gazette.

(3.) At the like cost as aforesaid, the Registrar shall also cause to be 
published concurrently with the publication of the certificate of incorporation 
end immediately below the same, a statement showing the objects for which 
the company named in the certificate has been so incorporated. 64 Viet., 
c. 5, s. 4.

21. Alteration of Memorandum of Association or constitution.—
Subject to the provisions of this Act, any company registered under this 
Act may, by special resolution, alter the provisions of its Memorandum of 
Association, so far as may be required for any of the purposes hereinafter 
specified, but in no case shall any such alteration take effect until confirmed, 
on petition, by the Supreme Court:

(2.) Before confirming any such alteration, the Supreme Court must be 
satisfied—
(o.) That sufficient notice has been given to every holder of deben

tures or debenture stock of the company, and any person or 
class of persons whose interests will, in the opinion of the 
Court, be affected by the alteration; and 

(6.) That with respect to every creditor who, in the opinion of the 
Court, is entitled to object, and who signifies his objection in 

manner directed by the Court, either his consent to the alter
ation has been obtained, or his debt or claim has been 
discharged or has determined, or has been secured to the 
satisfaction of the Court:

Provided that the Court may, in the case of any person or class of 
persons, for special reasons, dispense with the notice required 
by this section:
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(3.) An order connrming any such alteration may be made on such 
terms and subject to such conditions as to the Court seems fit. and 
the Court may make such orders as to costs as it deems proper:

(4.) The Court shall, in exercising Its discretion under the provisions 
of this section, have regard to the rights and interests of the 
members of the company", or of any (lass of those members, as 
well as to the rights and interests of the creditors, and may, if 
it thinks fit, adjourn the proceedings In order that an arrange
ment may be made to the satisfaction of the Court for the purchase 
of the interests of dissentient members; and the Court may give 
such directions and make such orders as it may think expedient for 
the purpose of facilitating any such arrangement or carrying the 
same into effect: Provided always, that It shall not be lawful to 
expend any part of the capital of the company in any such purchase: 

(5.) The Court may confirm, either wholly or in part, any such alteration 
as aforesaid with respect to the objects of the company, If it appears 
that the alteration is required In order to enable the company— 
(w.) To carry on its business more economically or more 

efficiently; or
(//.) To attain its main purpose by new or improved means; or 
(<*•) To enlarge or change the local area of its operations; or 
(</.) To carry on some business which, under existing circumstances, 

may conveniently or advantageously be combined with the 
business of the company; or

(c.) To restrict or abandon any of the objects specified in the 
Memorandum of Association. [53 & 54 Vlct., c. 62, s. 1.] 
1897, c. 2, s. 21. |

22. Registration of altered Memorandum of Association.—Where a 
company has altered the provisions of its- Memorandum of Association with 
respect to the objects of the company, and such alteration has been 
confirmed by the Court, an office copy of the order confirming such alter
ation, together with a printed copy of the Memorandum of Association so 
altered, shall be delivered by the company to the Registrar within fifteen 
days from the date of the order, and the Registrar shall register the same, 
and shall certify under his hand the registration thereof, and shall cause the 
certificate, together with a statement of the objects of the company as 
altered, shall be delivered by the company to the Registrar within fifteen 
British Columbia Gazette, and his certificate shall be conclusive evidence 
that all the requisitions of this Act with respect to such alteration and the 
confirmation thereof have been complied with, and thenceforth (but subject 
to the provisions of this Act) the Memorandum so altered shall be the 
Memorandum of Association of the Company:

(2.) If a company makes default in delivering to the Registrar any 
document required by this section to be delivered to him, the company shall, 
upon summary conviction, be liable to a penalty not exceeding fifty dollars 
for every day during which it is in default, and every director, manager, 
secretary and officer of the company, who shall knowingly and wilfully 
authorize or permit such default, shall, upon summary conviction, be liable 
to the like penalty. [53 & 64 Vlct., c. 62, s. 2.] 1897, c. 2, s. 22, (as amended 
by 64 Vtot. (1900), c. 5, s. 5.)
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23. Copies of Memorandum, etc., to be given to members.—A copy 
of the Memorandum of Association, having annexed thereto the Articles of 
Association, if any, shall be forwarded to every member at his request, on 
payment of the sum of one dollar, or such less sum as may be prescribed by 
the company, for each copy; and if any company makes default in forwarding 
a copy of the Memorandum of Association and Articles of Association, if any, 
to a member in pursuance of this section, the company so making default 
shall upon summary conviction, for each offence, be liable to a penalty not 
exceeding five dollars, and every director, manager, secretary and officer of 
the company who shall knowingly and wilfully authorize or permit such 
default shall, upon summary conviction, be liable to the like penalty. [25 & 
2G Viet., c. 89. s. 19.] 1897, c. 2, s. 23.

24. Prohibition against identity of names.—No company shall be 
registered under a name identical with that by which a subsisting company 
is already registered, or a society is incorporated, under the provisions of 
the ‘ Investment and Loan Societies Act,’ or a society is registered under the 
provisions of the " Industrial and Provident Societies Act,” or so nearly 
resembling the same as to be calculated to deceive (except in the case where 
such subsisting society or company is in the course of being dissolved and 
testifies its consent in such a manner as the Registrar requires) ; and if any 
company has heretofore been or shall hereafter be, without such consent 
as aforesaid, incorporated by a name identical with that by which a sub
sisting society or company has been incorporated, registered or licensed 
under any of the aforesaid Acts, or so nearly resembling the same as to 
be calculated to deceive, such first-mentioned company shall, upon the 
direction of the Registrar, change its name; and upon such change being 
made the Registrar shall enter the new name on the Registrar in the place 
of the former name, and shall issue a certificate of incorporation altered 
to meet the circumstances of the case; but no such alteration of name shall 
affect any rights or obligations of the company or render defective any 
legal proceedings instituted or to be instituted by or against the company, 
and any legal proceedings may bo continued or commenced against the 
company by its new name that might have been continued or commenced 
against the company by its former name.

(As re-enacted by 61 Viet., c. 13, s. 2.)
25. Contracts—how made.—Contracts on behalf of any company incor

porated under this Act may be made as follows, that is to say:—
(1.) Any contract which, if made between private persons, would be by 

law required to be in writing, and if made according to the law of 
this Province or of the Dominion of Canada to be under seal, may 
be made on behalf of the company, in writing, under the common 
seal of the company, and such contract may be in the same manner 
varied or discharged:

(2.) Any contract which, if made between private persons, would be by 
law required to be in writing, and signed by the parties to be 
charged therewith, may be made on behalf of the company in 
writing, signed by any person acting under the express or implied 
authority of the company, and such contract may in the same 
manner be varied or discharged:
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(3.) Any contract wnlch, if made between private persons, would by law 

be valid, although made by parol only, and not reduced into writing, 
may be made by parol on behalf of the company by any person 
acting under the express or implied authority of the company, and 
such contract may in the same way be varied or discharged:

And all contracts made according to the provisions herein contained 
shall be effectual in law, and shall be binding upon the company and their 
successors, and all other parties thereto, their heirs, executors, or ad
ministrators, as the case may be. [30 & 31 Viet., c. 131, s. 37.] 1897, 
C. 2. s. 25.

26. Promissory notes and bills of exchange.—A promissory note or 
bill of exchange shall be deemed to have been made, accepted or indorsed on 
behalf of any company under this Act if made, accepted or indorsed in the 
name of the company by any person acting under the authority of the 
company, or if made, accepted or indorsed by or on behalf or on account of 
the company by any person acting under the authority of the company. 
[2Û ft 26 Viet., c. 89. 8. 47.] 1897, c. 2. s. 26.

27. Contracts generally when made by company, etc.—Every 
contract, agreement, engagement or bargain made, and every bill of exchange 
drawn, accepted or indorsed, and every promissory note and cheque made, 
drawn or indorsed on behalf of the company by any agent, officer or servant 
of the company, in general accordance with his powers as such under the 
regulations of the company, shall be binding upon the company: and in no 
case shall it be necessary to have the seal of the company affixed to any 
such contract, agreement, engagement, bargain, bill of exchange, promissory 
note, or cheque, or to prove that the same was made, drawn, accepted or 
indorsed, as the case may be, in pursuance of any regulations or special 
resolution or order; nor shall the party so acting as agent, officer or servant 
of the company be thereby subjected individually to any liability whatsoever 
to any third party therefor:

(a.) Nothing in this Act shall be construed to authorize the company 
to issue any note payable to the bearer thereof, or any promissory note 
intended to be circulated as money, or as the note of a bank, or to engage 
in the business of banking. 1897, c. 2, s. 27.

28. Dividends not to be issued in insolvency of company.—The 
directors of the company shall not declare or pay any dividend when the 
company is insolvent, or any dividend the payment of which renders the 
company insolvent, or diminishes the capital thereof, but if any director 
present when such dividend Is declared, forthwith, or if any director then 
absent, within twenty-four hours after he has become aware thereof and 
able so to do, enters on the minutes of the Board of Directors his protest 
against the same, and within eight days thereafter causes such protest to be 
published in at least one newspaper published at, or as near as may lie 
possible to, the head office or chief place of business of the company, such 
director may thereby, but not otherwise, exonerate himself from liability. 
1897, c. 2, 8. 28.

29. Prohibits loan to shareholders.—No loan shall be made by the 
company to any shareholder, and if such loan Is made all directors and 
other officers of the company making the same, and in anywise assenting
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thereto, shall be jointly and severally liable to the company for the amount 
thereof, and also to third parties to the extent of such loan with legal 
interest, for all debts of the company contracted from the time of the 
making of the loan to that of the repayment thereof; but this section shall 
not apply to a building society, or to a company incorporated for the lending 
of money. 1897, c. 2, s. 29.

PART II.

DISTRIBUTION OF CAPITAL OF COMPANIES AND LIABILITY OF MEMBERS AND 
OFFICERS OF COMPANIES UNDER THIS ACT.

Distribution of Capital.'

30. Definition of member.—The subscribers of the Memorandum of 
Association of any company under this Act shall be deemed to have agreed 
to become members of the company whose memorandum they have sub
scribed, and upon the registration of the company shall be entered as 
members on the Register of Members hereinafter mentioned; and every 
other person who has agreed to become a member of a company under this 
Act, and whose name is entered on the Register of Members, shall be 
deemed to be a member of the company [25 & 2fi Viet., c. 89, s. 23.] 
1897, c. 2, s. 30.

31. Nature of interest, etc. in company—The shares or other interest
of any member in a company under this Act shall be personal estate, 
capable of being transferred in manner provided by the regulations of the 
company, and shall not be of the nature of real estate, and each share shall, 
in the case of a company having a capital divided into shares, be dis
tinguished by its appropriate number, [25 & 26 Viet., c. 89, s. 22.] 1897,
c. 2, s. 31.

32. Transfer by personal representative—A.ny transfer of the share 
or other interest of a deceased member of a company under this Act, made 
by his personal representative, shall, notwithstanding such personal repre
sentative may not himself be a member, be of the same validity as if he had 
been a member at the time of the execution of the instrument of transfer. 
[25 & 26 Viet., c. 89, s. 24.] 1897, C. 1, s. 32.

33. Executors and pledgors voting—Every executor, administrator, 
guardian, or trustee shall represent the shares or stock in his hands, at all 
meetings of the company, and may vote accordingly as a shareholder; and 
every person who pledges his stock may nevertheless represent the same 
at all such meetings, and may vote accordingly as a shareholder. 1897, 
c. 2, s. 33.

34. Entry of transfer by transferror—A company shall, on the
application of the transferror of any share or interest in the company, enter 
in its Register of Members the name of the transferee of such share or 
interest, in the same manner and subject to the same conditions as if the 
application for such entry were made by the transferee. [30 & 31 Viet,, c, 
131, s. 26.] 1897, c. 2, s. 34.
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35. Transfers to escape liability—Any transfer of shares in a company 
under this Act, made for the purpose of getting rid of the further liability 
of a shareholder, as such, for a nominal or no consideration, or to a person 
in the menial or domestic service of the transferror, shall be deemed to be 
a fraudulent transfer, and need not be recognized by the company or by the 
Court on the winding up of the company. [32 & 33 Viet., c. 19, s. 35.] 
189V, c. 2, s. 35.

36. Register of members—Every company under this Act shall cause 
to be kept in one or more books a Register of its members, and there shall 
be entered therein the following particulars: —

(1.) The names and addresses, and the occupations, if any, of the 
members of the company, with the addition, in the case of a 
company having a capital divided into shares, of a statement of 
the shares held by each member, distinguishing each share by its 
number; and of the amount paid or agreed to be considered as paid 
on the shares of each member:

(2.) The date at which the name of any person was entered in the 
Register as a member:

(3.) The date at which any person ceased to be a member.
And any company acting in contravention of this section shall, upon 
summary conviction, be liable to a penalty not exceeding twenty-five dollars 
for every day during which its default in complying with the provisions 
of this section continues, and every director, manager, secretary and officer 
of the company who shall knowingly and wilfully authorize or permit such 
contravention shall, upon summary conviction, be liable to the like penalty. 
[25 & 26 Viet., c. 89, s. 25.] 1897, c. 2, s. 36.

37 Annual list, of shares. — Every company under this Act, and having 
a capital divided into shares, shall make, once at least in every year, a list 
in the form E in the Second Schedule, of all persons who, on the fourteenth 
day succeeding the day on which the ordinary general meeting, or if there 
is more than one ordinary meeting in each year, the first of such ordinary 
general meetings is held, are members of the company; and such list shall 
state the names, and so far as may be posible addresses and occupations 
of all the members therein mentioned, and the number of shares held by 
each of them, and shall contain a summary specifying the following 
particulars: —

(1.) The amount of the capital of the company, and the number of shares 
into which it is divided:

(2.) The number of shares taken from the commencement of the 
company up to the date of the summary:

(3.) The amount of calls made on each share:
(4.) The total amount of calls received :
(5.) The total amount of calls unpaid:
(6.) The total amount of shares forfeited:
(7.) The names, addresses and occupations of the persons who have 

ceased to be members since the last list was made and the number 
of shares formerly held by each of them:

The above list and summary shall be contained in a separate part of the 
Register, and shall be completed within seven days after such fourteenth 
day as is mentioned in this section, and a copy shall forthwith be forwarded 
to the Registrar. [S8 A- 26 VlCt, <•. W, 8. 1W7, 6. 2, s. 37.
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38. Penalty—If any company under this Act, and having a capital
divided into shares, makes default in complying with the provisions of this 
Act with respect to forwarding such list of members or summary as is 
hereinbefore mentioned to the Registrar, such company shall, upon summary 
conviction, be liable to a penalty not exceeding twenty-five dollars for every 
day during which such default continues, and every director, manager, 
secretary and officer of the company who shall knowingly and wilfully 
authorize or permit such default shall, upon summary conviction, be liable 
to the like penalty. [26 & 26 Viet., c. 89, s. 27.] 1897, c. 2, a. 38.

39. Company to give notice of consolidation, etc., of shares—Every
company under this Act, having a capital divided into shares, that has 
consolidated and divided its capital into shares of larger amount than its 
existing shares, or converted any portion of its capital into stock, shall 
forthwith give notice to the Registrar of such consolidation, division, or 
ccnversion, specifying the share so consolidated, divided or converted, and 
in default shall be subject to the penalty in the last section mentioned. 
[26 & 26 Viet., c. 89, s. 28.] 1897, c. 2, s. 39.

40. Effect of conversion into stock-.—Where any company under this
Act, and having a capital divided into shares, has converted any portion of 
its capital into stock, and given notice of such conversion to the Registrar, 
all the provisions of this Act which are applicable to shares only shall cease 
as to so much of the capital as is converted into stock; and the Register 
of Members hereby required to be kept by the company, and the list of 
members to be forwarded to the Registrar, shall show the amount of stock 
held by each member in the list, instead of the amount of shares and the 
particulars relating to shares hereinbefore required. [25 & 26 Viet., c. 89, 
s. 29.] 1897, c. 2, s. 40.

41. No trust to be entered on Register—No notice of any trust,
expressed, implied, or constructive, shall be entered on the Register, or be 
receivable by the Registrar, in the case of companies under this Act. [25 & 
26 Viet., c. 89, s. 30.] 1897, s. 2, s. 41.

42. Company not bound to see to trusts, etc,—The company shall not 
be bound to see to the execution of any trust, whether express, implied, or 
constructive, in respect of any share; and the receipt of the shareholder in 
whose name the same stands on the books of the company shall be a valid 
and binding discharge to the company for any dividend or money payable in 
respect of such share, whether or not notice of the trust has been given to 
the company; and the company shall not be bound to see to the application 
of the money paid upon such receipt. 1897, c. 2, s. 42.

43. Evidence of title to shares, etc.—A certificate, under the common
seal of the company, specifying any share or shares or stock held by any 
member of a company, shall be prlmâ facie evidence of the title of the 
member to the share or shares or stock therein specified. [25 & 26 Viet., 
c. 89, s. 31.] 1897, c. 2, s. 43.

44. Inspection of Register.—The Register of Members, commencing 
from the date of the registration of the company, shall be kept at the 
registered office of the company hereinafter mentioned. Except when closed, 
as hereinafter mentioned, it shall, during business hours, subject to such 
reasonable restrictions as the company in general meeting may impose (but
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so that no less than two hours In each day be appointed for inspection), be 
opened to the Inspection of any member gratis, and to the inspection of any 
other person on the payment of twenty-five cents, or such less sum as the 
company may prescribe for each inspection; and every such member or 
other person may require a copy of such register, or of any part thereof, 
or of such list or summary of members as is hereinbefore mentioned, on 
payment of twenty-five cents for every hundred words required to be copied. 
If such inspection or copy is refused, the company shall, for each refusal, 
upon summary conviction, be liable to a penalty not exceeding ten dollars, 
and a further penalty not exceeding ten dollars for every day during which 
such refusal continues; and every director, manager, secretary and officer of 
the company who shall knowingly authorize or permit such refusal shall, 
uP°n summary conviction, be liable to the like penalty; and in addition to 
the above penalty any Judge of the Supreme Court, sitting in Chambers 
may, by summary order, compel an immediate inspection of the Register. 
[23 ft 26 Viet., c. 89, s. 32.] *o97, c. 2, s. 44.

45. Closing of Register.—Any company under this Act may, upon
giving notice by advertisement in some newspaper circulating in the district 
in which the registered office of the company is situated, close the Register 
of Members for any time or times not exceeding, in the whole, thirty days 
in each year. [25 ft 26 Viet., c. 89, s. 33.] 1897, c. 2, s. 45.

46. Notice to Registrar of increase of capital or members.—Where
a company has a capital divided into shares, whether such shares may or 
may not have been converted into stock, notice of any increase in such 
capital beyond the registered capital, and where a company has not a capital 
divided into shares, notice of any increase in the number of members beyond 
the registered number, shall be given to the Registrar in the case of an 
increase of capital, within fifteen days from the date of the passing of the 
resolution by which such increase has been authorized, and In the case of an 
increase of members within fifteen days from the time at which such increase 
of members has been resolved on or has taken place, and the Registrar shall 
forthwith record the amount of such increase of capital or members. If 
such notice is not given within the period aforesaid, the company in default 
shall, upon summary conviction, be liable to a penalty not exceeding 
twenty-five dollars for every day during which such neglect to give notice 
continues; and every director, manager, secretary and officer of the company 
who shall knowingly and wilfully authorize or permit such default shall, 
upon summary conviction, be liable to the like penalty. [25 & 20 Viet., 
C. 89, s. 34.] 1897, c. 2. s. 46.

47. Remedy for improper entry or omission in Register—If the name 
of any person is, without sufficient cause, entered in or omitted from the 
Register of Members of any company under this Act, or if default is made 
or unnecessary delay takes place in entering in the Register the fact of any 
person having ceased to be a member of the company, the person or member 
aggrieved, or any member of the company, or the company itself, may, by 
motion in the Supreme Court, or by application to a Judge thereof sitting in 
Chambers, apply for an order of the Court that the Register may be rectified, 
and the Court or Judge may either refuse such application, with or without 
costs, to be paid by the applicant, or it may, if satisfied of the justice of the
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case, make an order for the rectification of the Register, and may direct the 
company to pay all the costs of such motion or application, and any 
damages the party aggrieved may have sustained. The Court may in any 
proceeding under this section decide on any question relating to the title 
of any person who is a party to such proceeding to have his name entered 
lu or omitted from the Register, whether such question arises between two 
or more members or alleged members, or between any members or alleged 
members and the company, and generally the Court may in any such 
proceeding decide any question that it may be necessary or expedient to 
decide for the rectification of the Register: Provided that the Court or 
Judge may direct an issue to be tried, in which any question of law may be 
raised, and an appeal shall lie. [25 & 26 Vlct., c. 89, s. 35.] 1897, c. 2, s. 47.

48. Notice to Registrar of rectification of Register—Whenever any
order has been made rectifying the Register, in the case of a company hereby 
required to send a list of its members to the Registrar, the Court shall, by 
its order, direct that due notice of such rectification be given to the 
Registrar. [25 & 26 Viet., c. 89, s. 36.] 1897, c. 2, s. 48.

49. Register to be evidence—The register of members shall be primâ
facie evidence of any matters by this Act directed or authorized to be 
inserted therein. [25 & 26, Viet,, c. 89, s. 37.] 1897, c. 2, s. 49.

Liability of Members.
50. What liability share deemed to carry.—Every shave in any com

pany shall be deemed and taken to have been Issued and to be held subject 
to the payment of the whole amount thereof in cash, unless the same shall 
have been otherwise determined by a contract duly made in writing and filed 
with the Registrar at or before the Issue of such share. [30 & 31 Vtct., c. 
131, s. 25.] 1897, c. 2, s. 60.

51. Shareholder's liability on unpaid portion.—Each shareholder, 
until the whole amount of his shares, stock, or other interest has been paid 
up, shall be individually liable to the creditors of the company to an amount 
equal to that not paid up thereon, but shall not be liable to an action therefor 
by any creditor before an execution against the company has been returned 
unsatisfied in whole or in part; and the amount due on such execution, but 
not. beyond the amount so unpaid of his said shares, stock, or other Interest, 
shall be the amount so recoverable with costs, against such shareholder:

(«.) Any shareholder may plead by way of defence, in whole or in part, 
any set-off which he could set up against the company except a 
claim for unpaid dividends, or a salary or allowance as a president 
or a director of the company:

(6.) The shareholders of the company shall not as such be held respon
sible for any act, default, or liability whatsoever of the company, 
or for any engagement, claim, payment, loss, injury, transaction, 
matter or thing whatsoever, relating to or connected with the 
company, beyond the unpaid amount of their respective shares in 
the capital stock thereof. 1897, c. 2, s. 51.
52. Trustees, etc.__No person holding shares, stock, or other interest

in the company as executor, administrator, gxiardian or trustee, shall be 
personally subject to liability as a shareholder; but the estates and funds in
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the hands of such person shall be liable in like manner and to the same 
extent as the testator or intestate or the minor, ward, or person interested 
In the trust fund, would be if living and competent to act and holding such 
shares, stock, or other interest in his own name. 1897, c. 2, s. 52.

53. Non-personal liability of mortgagee or pledgee of shares—Xo
person holding shares, stock, or other interest as collateral security, shall be 
personally subject to liability as a shareholder; but the person pledging such 
shares, stock, or other interest as suta collateral security shall be considered 
a.3 holding the same, and shall be liable as a shareholder in respect thereof, 
1897, c. 2, s. 53.

54. Liability, etc., of shareholders in case of winding up—In the
event of a company formed under this Act or unuer any other Act of the 
Legislature being wound up, every present and past member of such company 
shall be liable to contribute to the assets of the company to an amount 
sulHcfent for payment of the debts and liabilities of the company, and the 
costs, charges, and expenses of the winding up, and for the payment of such 
sums as may be required for the adjustment of the rights of the contributories 
amongst themselves, with the qualifications following (that is to say): —

(1.) No past member shall be liable to contribute to the assets of the 
company if he has ceased to be a member for a period of one year 
or upwards prior to the commencement of the winding up:

(2.) No past member shall be liable to contribute in respect of any debt 
or liability of the company contracted after the time at which he 
ceased to be a member:

(3.) No past member shall be liable to contribute to the assets of the 
company unless it appears to the Court that the existing members 
are unable to satisfy the contributions required to be made by them 
in pursuance of this Act:

(4.) In the case of a company limited by shares, no contribution shall 
be required from any member exceeding the amount, if any, unpaid 
on the shares in respect of which he is liable as a present or past 
member:

(5.) In the case of a company limited by guarantee, no contribution shall 
be required from any member exceeding the amount of the under
taking entered into on his behalf by the Memorandum of Associ-

(.) Nothing in this Act contained shall invalidate any provision 
contained in any contract whereby the liability of individual mem
bers upon any such contract is restricted, or whereby the funds of 
the company are alone made liable in respect of such contract:

(7.) No sum due to any member of a company, in his character of a 
member, by way of dividends, profits, or otherwise, shall be deemed 
to be a debt of the company, payable to such member in a case of 
competition between himself and any other creditor not being a 
member of the company; but any such sum may be taken into 
account, for the purposes of the final adjustment of the rights of 
the contributories among themselves. [25 & 26 Viet., c. 89, s. 38.] 
1897, c. 2, s. 54.
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PART III.

EXTRAORDINARY POWERS OF COMPANIES.

Preference Shares.

55. Preference shares,—The directors of any company incorporated or 
re incorporated under this Act may, with the sanction of a special resolution 
of the company previously given in general meeting, create and issue any 
part of the capital as preference shares giving the same such preference and 
priority as respects dividends and otherwise over ordinary shares as may 
be declared by the special resolution:

(a.) The special resolution may provide that the holders of such pre
ference shares shall have the right to select a certain stated pro
portion of the board of directors, or may give them such other 
control over the affairs of the company as may be considered 
expedient:

(ft.) Holders of such preference shares shall be shareholders within the 
meaning of this Act, and shall in all respects possess the rights and 
be subject to the liabilities of shareholders within the meaning of 
this Act; provided, however, that in respect of dividends and other
wise, they shall, as against the original or ordinary shareholders, 
be entitled to the preference given by any special resolution as 
aforesaid:

(c.) Nothing in this section shall affect or impair the rights of creditors 
of any company. 1897, c. 2, s. 55.
Issue of shares without personal liability by Mining Companies.

56. Mining companies with specially limited liability on shares—
The Memorandum of Association of a company incorporated or re-incor
porated under this Act, the objects whereof are restricted to acquiring, 
managing, developing, working and seling mines, mineral claims and mining 
properties, and the winning, getting, treating, refining and marketing of 
mineral therefrom, may contain a provision that no liability beyond: the 
amount actually paid upon shares or stock in such company by the sub
scribers thereto or holders thereof shall attach to such subscriber or holder, 
and the Certificate of Incorporation issued under section 20 of this Act shall 
state that the company is specially limited under this section:

(<*.) The licence or certificate of registration to any extra-provincial 
company (the objects whereof are restricted as aforesaid) issued under the 
previsions of Part VI. of this Act, may, if applied for in the application for 
such licence, or the petition for such registration, contain the provision 
aforesaid. 1897, c. 2, s. 56.

(6.) Every Company, the objects whereof are restricted as aforesaid, 
shall be deemed to have the following, but, except as in this Act otherwise 
expressed, no greater powers, that is to say: —

(1.) To obtain by purchase, lease, hire, discovery, location or other
wise, and hold within the Province of British Columbia mines, 
mineral claims, mineral leases, prospects, mining lands and mining 
rights of every description, and to work, develop, operate and turn 
the same to account, and to sell, or otherwise dispose of the same 
or any of them, or any interest therein:
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(2.) To dig for, crush, wash, smelt, assay, analyze, reduce amalgamate 

and otherwise treat gold, silver, copper, lead ores or deposits and 
other minerals and metallic substances and compounds of all 
kinds, whether belonging to the company or not, and to render the 
same merchantable, and to buy, sell and deal in the same or any 
of them:

(3.) To carry on the business of a mining, smelting, milling and 
refining company in all or any of Its branches:

(4.) To acquire by purchase, lease, hire, exchange or otherwise, such 
timber lands or leases, timber claims, licences to cut timber, sur
face rights and rights of way, water rights and privileges, mills, 
factories, furnaces for smelting and treating ores and refining 
metals, buildings, machinery, plant or other real or personal pro
perty as may be necessary for or conducive to the proper carry
ing out of any of the objects of the company:

(5.) To construct, maintain, alter, make, work and operate on the pro
perty of the company, or on property controlled by the company, 
any canals, trails, roads, ways, tramways, bridges and reservoirs, 
dams, flumes, race and other ways, water-courses, aqueducts, wells, 
wharves, piers, furnaces, saw-mills, crushing works, smelting 
works, concentrating works, hydraulic works, electrical works, and 
appliances, warehouses, buildings, machinery, plant, storca and 
other works and conveniences which may seem conducive to any 
of the objects of the company, and, with the consent of the share
holders in general meeting, to contribute to, subsidise or other
wise aid or take part in any such operations, though constructed 
and maintained by any other company or persons outside of the 
property of the company, and to buy, sell, manufacture and deal 
in all kinds of goods, stores, implements, provisions, chattels and 
effects required by the company or its workmen and servants:

(ti.) To build, acquire, own, charter, navigate and use steam and other 
vessels for the purposes of the company:

(7.) To take, acquire, and hold as the consideration for ores, metals, 
or minerals sold or otherwise disposed of, or for goods supplied or 
for work done by contract or otherwise, shares, debentures, bonds 
or other securities of or in any other company the objects of which 
are restricted as herein aforesaid, and to sell or otherwise dispose 
of the same:

(8.) To enter into any arrangement for sharing profits, union of 
interests, or co-operation with any other person or company, carry
ing on or about to carry on any business or transaction which a 
company specially limited under this section is authorized to 
carry on:

(9) To purchase or otherwise acquire and undertake all or any of the 
assets, business, property, privileges, contracts, rights, obligations 
and liabilities of any person or company carrying on any part of 
the business which a company specially limited under this section 
is authorised to carry on, or possessed of property suitable for the 
purposes thereof:
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(10.) To bonow or raise money for the purposes of the company, but 
so that amount so borrowed or raised shall not, without the sanc
tion of a general meeting of the company, exceed one-quarter of 
the amount of the paid-up capital for the time being, and for the 
pui pose of securing such money and interest or for any other pur
pose to mortgage or charge the undertaking or all or any part of the 
property of the company present or after acquired, and to create, 
issue, make, draw, accept, and negotiate perpetual or redeemable de
bentures, or debenture stock, promissory notes, bills of exchange, 
bills of lading, warrants, obligations and other negotiable and trans
ferable instruments: Provided, however, that the restriction in this 
sub-section contained as to borrowing without the sanction of a gen
eral meeting shall not be deemed to be imperative, and shall in nowise 
limit, control or affect any power of borrowing vested in the 
Board of Directors of the Company, or of the Company, under 
the Memorandum of Association, or the articles of Association, or 
by-law's of the Company:

(11.) To distribute any of the property of the company among the mem
bers In specie:

(12.) To do all such other things as are incidental or conductive to the 
pose of, turn to account, or otherwise deal with the undertaking or 
the whole or any part of the property and rights of the company, 
with power to accept as the consideration any shares, stocks or 
obligations of any company the objects of which are restricted as 
aforesaid :

(13.) To do all such other things as are incidental or conductive to the 
attainment of the foregoing objects. 64 Viet. (1900), c. 5, s. 6.

57. Shares to be specially marked.—Where a Certificate of Incorpor
ation incorporating any such company, or a licence or certificate of registra
tion to any extra-provincial company has been issued containing the pro
vision mentioned in section 56 of this Act, every certificate of shares or stock 
issued by the company shall bear upon the face thereof, distinctly written or 
printed in red ink, after the name of the the company, the words “Issued 
under section 56 respecting Mining Companies of the ‘ Companies Act, 1897,' ” 
and where such shares or stock are issued subject to further assessments the 
word “ Assessable," or if not subject to further assessments the word “ Non
assessable," as the case may be, 1897, c, 2, s. 57.

58. Charter- prospectuses and other documents of such company to
be specially marked.__ Every mining company, the Memorandum of Associa
tion of which contains the said provision, shall have written or printed on 
its charter, prospectuses, stock certificates, bonds, contracts, agreements, 
notices, advertisements and other official publications, and in all bills of ex
change, promissory notes, indorsements, cheques and orders for money or 
goods purporting to be signed by or on behalf of the company, and in all bills 
of parcels, invoices, receipts and letter-heads of the company, immediately 
after or under the name of such company, and shall have engraved upon Sts 
seal the words “ Non-Personal Liability "; and every such company which 
refuses, or knowingly neglects, to comply with this section shall incur a 
penalty of twenty dollars for every day during which such name is not so kept
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written or printed, recoverable upon summary conviction; and every 
director and manager, secretary and officer of the company who knowingly 
and wilfully authorizes or permits such default shall be liable to the like 
penalty. 1897, c. 2, s. 58.

59. Enforcement of payment of assessments on such shares.—1“ the
event of any call or calls on assessable shares in a company su Incorporated, 
remaining unpaid by the subscriber thereto, or holder thereof, for a period 
cf 60 days after notice and demand of payment, such shares may be de
clared to be in default, and the secretary of the company may advertise such 
shares for sale at public auction to the highest bidder for cash, by giving 
notice of such sale in some newspaper published or circulating in the city or 
district where the principal office of the company is situated, for a period of 
one month; and said notice shall contain the number of the certificate or 
certificates of such shares, and the number of shares, the amount of the 
assessment due and unpaid, and the time and place of sale; and in addition 
to the publication of the notice aforesaid, notice shall be personally served 
apon such subscriber or holder by registered letter mailed to his last known 
address; and if the subscriber or holder of such shares shall fail to pay the 
amount due upon such shares, with interest upon the same and cost of 
advertising, before the time fixed for such sale, the secretary shall proceed 
to sell the same or such portion thereof as shall suffice to pay such assess
ment, together with interest and cost of advertising; provided that if the 
price of the shares so sold exceed the amount due with interest and cost 
thereon, the excess thereof shall be paid to the defaulting subscriber or 
holder. 1897, c. 2, s. 59.

60. —Liability of shareholder on such shares—No shareholder or sub
scriber for shares in any company so incorporated shall be personally liable 
tor non-payment of any calls made upon his shares, beyond the forfeiture 
and sale, in the event of non-payment of such calls, of tne amount, if any, 
already paid on the shares held or subscribed for, nor shall such shareholder 
or subscriber be personally liable for any debt contracted by the company, or 
for any sum payable by the company beyond the amount, if any, paid by him 
upon such shares. 1897, c. 2, s. 60.

61. —Existing Companies—Wherever any shares have been heretofore 
issued by any company duly Incorporated under any Act as fully paid-up shares, 
either at a discount or in payment fir any mine, mineral claim or mining 
property purchased or acquired by such company or for the acquiring whereof 
such company has been incorporated, all such shares shall, except as to any 
debts contracted by the company before the passing of this Act (in regard 
to which the liability on such shares shall be the same as if this Act had not 
been passed) be deemed and held to be fully paid up, and the holder thereof 
shall be subject to no personal liability thereon, in the same manner as if 
the Memorandum of Association of the company had contained the provision 
aforesaid. 1897, c. 2, s, 61,

Adjustment of Culls and IUvidcnds.

62. Adjustment of calls and dividends.—Nothing contained in this 
Act shall be deemed to prevent any company incorporated under this Act. if
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authorised by Its regulations as originally framed, or aa altered bj special 
resolution, from doing any one or more of the following things, namely: —

(1.) Making arrangements on the issue of shares for a difference between 
the holders of such shares in the amount of calls to be paid, and in 
the time of payment of such calls:

(-.) Accepting from any member of the company who assents thereto 
the whole or part of the amount remaining unpaid on any share 
or shares held by him, either in discharge of the amount of a call 
payable in respect of any other share or shares held by him, or 
without any call having been made:

(3.) Paying dividends in proportion to the amount paid up on each share 
in cases where a larger amount is paid up on some shares than on 
others. [30 & 31 Vlct., c. 131, 8. 24,] 1897, c, 2, s. 62.

The following is enacted by 64 Viet. (1900), c. 5, s. 14:—
(1.) Notwithstanding any law to the contrary, it shall be lawful for 

companies incorporated under any Statute of this Province, whose principal 
and main business is to acquire tracts of land with the object of subdividing 
the same into lots, and selling such lots when so subdivided as aforesaid, 
provided such companies have paid all debts legally owing by them, or 
have made ample provision for the payment of the same, testified by a sta
tutory declaration made by the secretary of the company, who also exhibits 
a full, true, and correct account of the liabilities and assets of the company, 
such statutory declaration to be filed with the Registrar of Joint Stock Com
panies—to declare and pay dividends out of the moneys being the pro
ceeds of the sale of their lands so subdivided as aforesaid ; and .11 such 
dividends and payments shall be taken and considered as a reduc n of the 
capital of such company.

63. Subdivision of shares.—Any company limited by s may. by 
special resolution, so far modify the conditions contained in its Memorandum 
of Association, if authorized so to do by its regulations as originally framed 
or as altered by special resolution, as by subdivision of its existing shares, 
or any of them, to divide its capital, or any part thereof, into shares of 
smaller amount than is fixed by its Memorandum of Association:

(2.) Provided that, in the subdivision of its existing shares, the propor
tion between the amount which is paid and the amount (if any) which is 
unpaid on each share of reduced amount shall be the same as it was in the 
case of the existing share or shares from which the share of reduced amount 
i derived, [10 A SI Viet, c. Ill, e. SI.] 1SS7, c. 12. s. 63.

64. Memorandum, etc., of the subdivision to comply with resolution.
__The statement of the number and amount of the shares into which the
capital of the company is divided, contained in every copy of the Memoran
dum of Association or other official document issued after the passing of any 
a 11 cli special resolution, shall be in accordance with such resolution; and any 
company which makes default in complying with the provisions of this section 
shall, upon summary conviction, be liable to a penalty not exceeding five 
dollars for each copy in respect of which such default is made; and every 
director, manager, secretary and officer of the company who knowingly or 
wilfully authorizes or permits any such default shall, upon summary con
viction, be liable to the like penalty. [30 & 31 Viet., c. 131, s. 22.] 1897,
c. 2, e. 64.
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Share Warranta to Bearer.

65. Warrant of limited shares fully paid up, or of stock, may be
issued to bearer,—In the case of a company limited by shares, the company 
if authorized to do so by its regulations as originally framed, or as altered 
by special resolution, and subject to the provisions of such regulations, may, 
with respect to any share which is fully paid up or, with respect to stock, 
issue under their common seal a warrant stating that the bearer of the war
rant is entitled to the share or shares or stock therein specified, and may 
provide, by coupons or otherwise, for the payment of the future dividends on 
the share or shares or stock included in such warrant, hereinafter referred 
to as a share warrant. [30 & 31 Viet., c. 131, s. 27.] 1897, c. 2, s. 65.

66. Effect of and mode of transfer of share warrant.—A share war
rant shall entitle the bearer of such warrant to the shares or stock specified 
in it, and such shares or stock may be transferred by the delivery of the 
share warrant. [30 & 31 Viet., c. 131, s. 28.1 1897, c. 2, s. 66.

67. Re-registration of bearer of share warrant.—The bearer of a share 
warrant shall, subject to the regulations of the company, be entitled, on sur
rendering such warrant for cancellation, to have his name entered as a 
member in the Register of Members, and the company shall be responsible 
for any loss incurred by any person by reason of the company entering in its 
Register of Members the name of any bearer of a share warrant in respect 
of the shares or stock specified therein, without the share warrant being sur
rendered and cancelled. [30 & 31 Viet., c. 131, s. 29.] 1897, c. 2. s. 67.

68. Rights of bearer of share warrant as member of company.—The
bearer of a share .warrant may, if the regulations of the company so provide, 
be deemed to be a member of the company within the meaning of this Act, 
either to the full extent or for such purposes as may be prescribed by the 
regulations:

(2.) Provided that the bearer of a share warrant shall not be qualified in 
respect of the shares or stock specified in such warrant for being a director or 
manager of the company in cases where such a qualification is prescribed by 
the regulations of the company. [30 & 31 Viet., c. 131, s. 30.] 1897, c. 2, s. 68.

69. Entries in register in case of share warrant.—0n the issue of a 
share warrant in respect of any share or stock the company shall strike out 
of its Register of Members the name of the member then entered therein as 
holding such share or stock, as if he had ceased to be a member, and shall 
enter in the Register the following particulars: —

(1.) The fact of the issue of the warrant:
(2.) A statement of the shares or stock included in the warrant, dis

tinguishing each share by its number:
(3.) The date of the issue of the warrant: 

and until the warrant is surrendered, the above particulars shall be deemed 
to be the particulars which are required by the thirty-sixth section of this 
Act to be entered in the Register of Members of a company; and on the sur
render of a warrant the date of such surrender shall be entered as if it were 
the date at which a person ceased to be a member. [30 & 31 Viet., c. 131, s. 
31.] 1897, c. 2, s. 69.

41
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70. Particulars of share warrant in annual summary.—After the issue
by the company of a share warrant the annual summary required by the 
thirty-seventh section of this Act shall contain the following particulars: 
The total amount of shares or stock for which share warrants are outstanding 
at the date of the summary, and the total amount of share warrants which 
have been issued and surrendered respectively since the last summary was 
made, and the number of shares or amount of stock comprised in each war
rant. [30 & 31 Viet., c. 131, s. 32.] 1897, c. 2, s. 70.

Reduction of Capital and Shares.

71. Power to reduce capital.—Any company limited by shares may, by 
special resolution, so far modify the conditions contained in its Memorandum 
of Association, if authorised so to do by its regulations as originally framed 
or as altered by special resolution, as to reduce its capital; but no such 
resolution for reducing the capital of any company shall come into operation 
until an order of the Court is registered by the Registrar as is hereinafter 
mentioned:

(2.) The power to reduce capital conferred by this section shall include 
paid-up capital, and a power to cancel any lost capital, or any capital unre
presented by available assets, or to pay off any capital which may be in ex
cess of the wants of the company; and paid-up capital may be reduced either 
with or without extinguishing or reducing the liability (if any) remaining on 
the shares of the company, and to the extent to which such liability is not 
extinguished or reduced it shall be deemed to be preserved. [30 & 31 Viet., 
c. 26, s. 9; 41 & 42 Viet., c. 26, a. 3.] 1897, c. 2, s. 71.

72. After such reduction “ and reduced " added to name.—Every
company shall, after the date of the passing of any special resolution for re
ducing its capital, add to its name, until such date as the Supreme Court may 
fix, the words " and reduced,” as the last words in Its name, and those words 
shall, until such date, be deemed to be part of the name of the company. 
[10 â 81 Viet, c. 131, s. 10.] 1897, c. 2, s. 72.

73. Company to apply for order confirming reduction.—A company 
which has passed a special resolution for reducing its capital may apply to 
the Supreme Court, by petition, for an order confirming the reduction, and 
on the hearing of the petition the Court, if satisfied that with respect to every 
creditor of the company who, under the provisions of this Act is entitled to 
object to the reduction, either his consent to the reduction has been ob
tained, or his debt or claim has been discharged or has determined, or has 
been secured as hereinafter provided, may make an order confirming the 
reduction on such terms and subject to such conditions as it deems fit:

(2.) Provided that where the reduction of the capital of a company, does 
not involve either the diminution of any liability in respect of unpaid capital 
or the payment to any shareholder of any paid-up capital:

(o.) The creditors of the company shall not, unless the Court otherwise 
direct, be entitled to object or required to consent to the reduction; 
and

(b.) It shall not be necessary before the presentation of the petition for 
confirming the reduction to add, and the Court may, if It thinks it 
expedient so to do, dispense altogether with the addition of the 
words "and reduced:"
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(3.) Iu any case that the Court thinks fit so to do, lb may require the 

company to publish, in such manner as the Court may direct, the reasons for 
the reduction of its capital, or such other information in regard to the re
duction of its capital as the Court may think expedient, with a view to give 
proper information to the public in relation to the reduction of its capital by 
a company, and if the Court thinks fit, the causes which led to such reduc
tion. [30 ft 31 Viet, c. 131, 8. 11; 40 ft 41 Viet., c. 26, s. 4.] 1897, c. 2. s. 73.

74. Right of creditors to object to reduction.—Where a company pro
poses to reduce its capital every creditor of the company who, at the date 
fixed by the Court, is entitled to any debt or claim which, if that date were 
the commencement of the winding-up of the company, would be admissible 
in proof against the company, shall be entitled to object to the proposed 
reduction, and to be entered in the list of creditors who are so entitled to 
object:

(2.) The Court shall settle a list of such creditors, and for that purpose 
shall ascertain, as far as possible, without requiring an application from any 
creditor, the names of such, creditors, and the nature and amounts of their 
debts or claims, and may publish notices fixing a certain day or days within 
which creditors of the company who are not entered on the list are to claim 
to be so entered, or to be excluded from the right of objecting to the proposed 
reduction. [30 ft 31 Viet., c. 131, s. 13.] 1897, c. 2, s. 74,

75. Court may dispense with consent of creditors on security given.
—Where a creditor whose name is entered on the list of creditors, and whose 
debt or claim is not discharged or determined, does not consent to the pro
posed reduction, the Court may (if it think fit) dispense with such consent on 
the company securing the payment of the debt or claim of such creditor by 
setting apart and appropriating, in such manner as the Court may direct, a 
sum of such amount as is hereinafter mentioned (that is to say):

(1.) If the full amount of the debt or claim of the creditor is admitted 
by the Company, or though not admitted is such as the company are 
willing to set apart and appropriate, then the full amount of the 

• debt or claim shall be set apart and appropriated:
(2.) If the full amount of the debt or claim of the creditor is not admitted 

by the company, and is not such as the company are willing to set 
apart and appropriate, or if the amount is contingent or not ascer
tained, then the Court may, if it think fit, inquire lno and adjudicate 
upon the validity of such debt or claim, and the amount for which 
the company may be liable in respect thereof, in the same manner 
as if the company were being wound up by the Court, and the 
amount fixed by the Court on such inquiry and adjudication shall 
be set apart and appropriated. [30 ft 31 Viet., c. 131, s. 14.] 
1897, c. 2, s. 75.

76. Order and minute to be registered.—The Registrar, upon the pro- 
duction to him of an order of the Supreme Court confirming the reduction 
of the capital of a company, and the delivery to him of a copy of the order, 
and of a minute (approved by the Court) showing with respect to the capital 
of the company, as altered by the order, the amount of suen capital, the num
ber of shares in which it is to be divided, the amount of each share, and 
the amount (if any) at the date of the registration of the minute, proposed
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to be deemed to have been paid up on each share, shall register the order 
and minute, and on the registration the special resolution confirmed by the 
order so registered shall take effect:

(2.) Notice of such registration shall be published in such manner as the 
Court may direct:

(3.) The Registrar shall certify under his hand the registration of the 
order and minute, and his certificate shall be conclusive evidence that all 
the requisitions of this Act with respect to the reduction of capital have been 
complied with, and that the capital of the company is such as is stated in 
the minute. [30 & 31 Viet., c. 131, s. 15; 40 & 41 Viet., c. 26, s. 4.] 1897,
c. 2, s. 76.

77. Minute to form part of Memorandum of Association.—The minute
when registered shall be deemed to be substituted for the corresponding part 
of the Memorandum of Association of the company and shall be of the same 
validity and subject to the same alterations as if it had been originally con
tained in the Memorandum of Association; and, subject as in this Act men
tioned, no member of the company, whether past or present, shall be liable 
in respect of any share to any call or contribution exceeding in amount the 
difference (if any) between the amount which has been paid on such share 
and the amount of the share as fixed by the minute. [30 & 31 Viet., c. 131, 
s. 17.] 1897, c. 2, s. 77.

78. Saving right of creditors ignorant of proceedings.—If any creditor
who is entitled, in respect of any debt or claim, to object to the reduction of 
the capital of a company under this Act is, in consequence of his ignorance 
of the proceedings taken with a view to such reduction, or of their nature and 
effect with respect to his claim, not entered on the list of creditors, and after 
such reduction the company is unable, within the space of three weeks after 
demand made, to pay to the creditor the amount of such debt or claim, every 
person who was a member of the company at the date of the registration of 
the order and minute relating to the reduction of the capital of the company 
shall be liable to contribute for the payment of such debt or claim, an amount 
not exceeding the amount which he would have been liable to contribute if 
the company had commenced to be wound up on the day prior to such regis
tration; and, on the company being wound up, the Court, on the application 
of such creditor, and on proof that he was ignorant of the proceedings 
taken with a view to the reduction, or of their nature and effect 
with respect to his claim, may, if it think fit, settle a list of such contributories 
accordingly, and make and enforce calls and orders on the contributories set
tled on such list in the same manner in all respects as if they were ordinary 
contributories in a winding-up; but the provisions of this section shall not 
affect the rights of the contributories of the company among themselves. 
[30 & 31 Viet., c. 131, s. 17.] 1897, c. 2, s. 78.

79._Registered minute to be embodied in Memorandum of Associ
ation. A minute, when registered, shall be embodied in every copy of the
Memorandum of Association issued after its registration; and if any com
pany makes default in complying with the provisions of this section, it shall, 
upon summary conviction, be liable to a penalty not exceeding five dollars for 
each copy in respect of which such default is made, and every director, man-
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ager, secretary and officer of the company who shall knowingly and wilfully 
authorise or permit such default shall, upon summary conviction, be liable to 
the like penalty. [30 & 31 Viet., c. 131, s. 18.] 1897, c. 2, s. 79.

80. Concealing name of creditor entitled to object.—If any director, 
manager or officer of a company wilfully conceals the name of 
any creditor of the company who is entitled to object to the 
proposed reduction, or wilfully misrepresents the nature or amount 
of the debt or claim of any creditor of the company, or it any director or 
manager of the company aids or abets in or is privy to any such conceal
ment or misrepresentation, as aforesaid, every such director, manager or 
officer shall, for every such offence, upon summary conviction, be liable to a 
penalty not exceeding five hundred dollars. [30 & 31 Viet., c. 131, s. 19.] 
1897, c. 2, s. 80.

81. Reduction by cancelling of unused shares.—Any company limited 
by shares may so far modify the conditions contained in its Memorandum of 
Association, if authorised so to do by its regulations as originally framed, or 
as altered by special resolution, as to reduce its capital by cancelling any 
shares which, at the date of the passing of such resolution, have not been 
taken, or agreed to be taken by any person; and the provisions of the ten 
next preceding sections of this Act shall not apply to any reduction of capital 
made in pursuance of this section. [40 & 41 Viet., c. 26, s. 5.] 1897, c. 2, s. 81.

Change of Name.

82. Proceedings for change of name.—-When a company is desirous of 
changing its name, the Lieutenant-Governor, upon being satisfied that the 
company is in a solvent condition, that the change is not desired for any im
proper purpose, and is not otherwise objectionable, that the change has been 
sanctioned by a special resolution of the company, and that the notice here
inafter provided has been duly given, may by Order in Council change the 
name of the company to some other name set forth in the said Order:

(2.) The company shall give at least three months’ previous notice in the 
British Columbia Gazette, and in some newspaper published or circulated in 
the locality in which the operations of the company are carried on, of the 
Intention to apply for the change of name, and shall state the name proposed 
to be adopted:

(3.) Such name shall be conclusively established by the insertion in the 
British Columbia Gazette of a notice thereof by the Provincial Secretary. 
1897, c. 2, e. 82.

83. Effect of such change of name.—No contract or engagement 
entered into by or with the company, and no liability incurred by it, shall be 
affected by the change of name; and all suits commenced by or against the 
company prior to the change of name may be proceeded with against or by the 
company under its former name. 1897, c. 2, s. 83.
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PART IV.

MANAGEMENT AND ADMINISTRATION OF COMPANIES AND ASSOCIATIONS UNDER 
THIS ACT.

Provisions for Protection of Creditors.

84. Registered office of company.—Every company under this Act shall
have a registered office within the Province, to which all communications 
and notices may be addressed. If any company under this Act 
carries on business without having such an office, it shall, upon sum
mary conviction, be liable to a penalty not exceeding twenty-five dollars for 
every day during which business is so carried on. [25 and 26 Viet., c. 89, s. 
39.] 1897, c. 2. s. 84.

85. Notice of situation of.—Notice of the situation of such registered
office, and of any change therein, shall be given to the Registrar, and re
corded by him. Until such notice is given, the company shall not be deemed 
to have complied with the provisions of this Act with respect to having a 
registered office. [25 & 26 Viet., c. 89, s. 40.] 1897, c. 2, s. 85.

86. Publication of name by a limited company.—Every limited com
pany under this Act, whether limited by shares or by guarantee, shall paint 
or affix, and shall keep painted or affixed, its name on the outside of every 
office or place in which the business of the company is carried on, in a con-» 
spicious position, in letters easily legible, and shall have its name engraven 
in legible characters on its seal, and shall have its name mentioned in legible 
characters in all notices, advertisements and other official publications of 
such company, and in all bills of exchange, promissory notes, indorsements, 
cheques, and orders for money or goods purporting to be signed by or on be
half of such company, and in all bills of parcels, invoices, receipts, and letters 
of credit of the company. [25 & 26 Viet., c. 89, s. 41.] 1897, c. 2, s. 86.

87. Penalties for non-publication of name, etc.—If any limited com
pany under this Act does not paint or affix, and keep painted or affixed, its 
name in manner directed by this Act, it shall, upon summary conviction, be 
liable to a penalty not exceeding twenty-five dollars for not so painting or 
affixing its name, and for every day during which such name is not so kept 
painted or affixed; and every director or manager of the company who shall 
knowingly and wilfully authorize or permit such default shall, upon sum
mary conviction, be liable to the like penalty; and if any director, manager, 
or officer of such company, or any person on its behalf, uses or authorises 
the use of any seal purporting to be a seal of the company whereon its name 
is not so engraven as aforesaid, or issues or authorises the issue of any notice, 
advertisement, or other official publication of such company, or signs, or 
authorises to be signed on behalf of such company any bill of exchange, 
promissory note, indorsement, cheque, order for money or goods, or issues or 
authorises to be issued any bill of parcels, invoice, receipt, or letter of credit 
of the company, wherein its name is not mentioned in manner aforesaid, he 
shall, upon summary conviction, be liable to a penalty of two hundred and 
fifty dollars and shall further be personally liable to the holder of any such 
bill of exchange, promissory note, cheque, or order for money or goods, for 
the amount thereof, unless the same is duly paid by the company. [25 & 26 
Viet., c. 89, s. 42.] 1897, c. 2, s. 87.
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88. Register of mortgages.—Every company under this Act shall keep 
a Register of all mortgages and charges specifically affecting property of the 
company, and shall enter in such Register in respect of each mortgage or 
charge a short description of the property mortgaged or charged, the amount 
of charge created, and the names of the mortgagees or persons entitled to 
such charge. If any property of the company is mortgaged or charged with
out such entry as aforesaid being made, every director, Manager, or other 
officer of the company who knowingly and wilfully authorises or permits the 
omission of such entry shall, upon summary conviction, be liable to a penalty 
not exceeding two hundred and fifty dollars. The Register of Mortgages 
required by this section shall be open to inspection by any creditor or mem
ber of the company at all reasonable times; and if such inspection is refused, 
any officer of the company refusing the same, and every director and manager 
of the company authorising or knowingly and wilfully permitting such 
refusal, shall, upon summary conviction, be liable to a penalty not exceeding 
twenty-five dollars, and a further penalty of ten dollars for every day during 
which such refusal continues; and in addition to the above penalty, any 
Judge of the Supreme Court sitting in Chambers may, by summary order, 
compel an immediate inspection of the Register. [25 & 26 Viet., c. 89, s. 43.] 
1897, c. 2, s. 88.

89. Register of Directors, etc.—Every company under this Act shall 
keep at its registered office a Register containing the names and addresses 
and the occupations of its directors or managers, and shall send to the 
Registrar a copy of such Register, and shall, from time to time, notify the 
Registrar of any change that takes place in such directors or managers. [25 
& 26 Viet., c. 89, s. 45.] 1897, c, 2, s. 89.

90. Penalty on company not keeping Register.—If any company under
this Act makes default in keeping a Register of its directors pr managers, or 
in sending a copy of such Register to the Registrar in compliance with the 
foregoing rules, or in notifying to the Registrar any change that takes place 
in such directors or managers, such delinquent company shall, upon sum
mary conviction, be liable to a penalty not exceeding twenty-five dollars for 
every day during which such default continues; and every director and 
manager of the company who shall knowingly and wilfully authorise or 
permit such default shall, upon summary conviction, be liable to the like 
penalty. [25 & 26 Viet., c. 89, s. 46.] 1897, c. 2, s. 90.

91. Prohibits carrying on business with less than five members.—
any company under this Act carries on business when the number of its 
members is less than five for a period of six months after the number has 
been so reduced, every person who is a member of such company during the 
time that it so carries on business after such period of six months, and is 
cognizant of the fact that it is so carrying on business with fewer than five 
members, shall be severally liable for the payment of the whole debts of the 
company contracted during such time, and may be sued for the same, without 
the joinder in the action or suit of any other member. [25 & 26 Viet., c. 89, 
s 48.] 1897, c. 2, s. 91.
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Notices, Summons, Actions, Etc.

92. Corporate name and proof of Memorandum, etc., in actions and 
proceedings.—In an action or other proceeding, it shall not be requisite to 
set forth the mode of incorporation of the company, otherwise than by men
tion of it under its corporate name, as incorporated or re-inoorporated under 
this Act; and the Memorandum and Articles of Association of the company, 
or any exemplification, or copy thereof certified under the hand and seal of 
the Registrar, or any copy of the Gazette containing such Memorandum and 
Articles of Association shall be conclusive proof of every matter and thing 
therein set forth. 1897, c. 2, s. 92.

93. Proof cf resolutions, etc.—A copy of any resolution or special 
resolution of the company under its seal, and purporting to be signed by any 
officer of the company, or as to any special resolution filed with the Registrar, 
a copy certified under his hand and seal shall be received as primâ facie 
evidence of such resolution or special resolution in all Courts in British 
Columbia. 1897, c. 2, s. 93.

94. Service on company.—Any summons, notice, order or other process 
or documents requiring to be served upon the company may, in addition to 
any other method of service from time to time provided by any Act, Ordin
ance or Rule of Court in that behalf, be served by leaving the same at the 
registered office of the company with any adult person in the employ of the 
company, or on the President or Secretary of the company, or by leaving the 
same at the domicile of either of them, or with any adult person of his family 
or in his employ; or, if the company has no registered office, and has no 
known president or secretary, the Court may order such publication as 1Ç 
deems requisite to be made in lue premises, and such publication shall be 
held to be due service upon the comnany. (As repealed by 6} Viet. (WOO), c. 
S, s. 7.)

95. Authentication of summons, etc., by company.—Any summons, 
notice, order or proceeding requiring authentication by the company may be 
signed by any director, manager or other authorized officer of the company 
and need not be under the seal of the company. 1897, c. 2, s. 95.

96. Actions with shareholders.—Any description of action may be 
prosecuted and maintained between the company and any shareholder 
thereof, and no shareholder shall, by reason of being a shareholder, be in
competent as a witness therein. 1897, c. 2, s. 96

Provisions for Protection of Members.

97. First general meeting.—Every company formed under this Act
shall hold a general meeting within four months after its Memorandum of 
Association is registered ; and if such meeting is not held the company shall, 
upon summary conviction, be liable to a penalty not exceeding twenty-five 
dollars a day for every day after the expiration of such four months until 
the meeting is held; and every director or manager of the company, and 
every subscriber of the Memorandum of Association, who knowingly 
authorises or permits such default shall, upon summary conviction, be liable 
to the like penalty. [30 & 31 Viet., c. 131, s. 39.] 1897, c. 2, s. 97.
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98. Annual general meeting.—A general meeting of every company
under this Act shall be held once at the least in every year. [25 & 26 Viet., 
C. 89, 8. 49.] 1897, c. 2, s. 98.

99. Alteration of regulations by special resolution.—Subject to the
provisions of this Act, and to the conditions contained in the Memorandum 
of Association, any company formed under this Act may, in general meet
ing, from time to time, by passing special resolution in manner herein
after mentioned, alter all or any of the regulations of the company con
tained in the Articles of Association or in the table marked A in the First 
Schedule, where such table is applicable to the company, or make new regu
lations to the exclusion of or in addition to all or any of the regulations of 
the company; and any regulations so made by special resolution shall be 
deemed to be regulations of the company of the same validity as if they 
had been originally contained in the Articles of Association, and shall be 
subject in like manner to be altered or modified by any subsequent special 
resolution. [25 & 26 Viet., c. 89, s. 50.] 1897, c. 2, s. 99.

100. Special resolutions.—A resolution passed by a company under this
Act shall be deemed to be special whenever a resolution has been passed by 
a majority of not less than three-fourths of such members of the company 
for the time being entitled, according to the regulations of the company, to 
vote as may be present, in person or by proxy (in cases where, by the regu
lations of the company, proxies are allowed), at any general meeting of 
which notice specifying the intention to propose such resolution has been 
duly given, and such resolution has been confirmed by a majority of such 
members for the time being entitled, according to the regulations of the 
company, to vote as may be present, in person or by proxy, at a subsequent 
general meeting, of which notice has been duly given, and held at an interval 
of not less than fourteen days nor more than one month from the date of 
tne meeting at which such resolution was first passed. At any meeting 
mentioned in this section, unless a poll is demanded by at least five mem
bers, a declaration of the chairman that the resolution has been carried shall 
be deemed conclusive evidence of the fact, without proof of the number or 
proportion of the votes recorded in favor of or against the same. Notice of 
any meeting shall, for the purposes of this section, be deemed to be duly 
given and the meeting to be duly held whenever such notice is given and 
meeting held in manner prescribed by the regulations of the company. In 
computing the majority under this section, when a poll is demanded, refer
ence shall be had to the number of votes to which each member is entitled 
by the regulations of the company. [25 & 26 Viet., c. 89, s. 51.1 1897.
c. 2, s. 100.

101. Provision where no regulations as to voting.—In default of any 
regulations as to voting, every member shall have one vote; and in default 
of any regulations as to summoning general meetings, a meeting shall be 
held to be duly summoned of which seven days' notice in writing has been 
served on every member in manner in which notices are required to be served 
by the table marked A in the First Schedule hereto; and in default of any 
regulations as to the persons to summon meetings, five members shall be 
competent to summon the same; and in default of any regulations as to 
whom is to be chairman of such meeting, it shall be competent for any per
son elected by the members present to preside. [25 & 26 Viet., c. 89, s. 52.] 
1897, c. 2, s. 101.
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102. Registration of special resolutions.—A copy of any special re
solution that is passed by any company under this Act shall be printed and 
forwarded to the Registrar, and be recorded by him. If such copy is not 
so forwarded within fifteen days from the date of the confirmation of the 
resolution, the company shall, upon summary conviction, be liable to a 
penalty not exceeding ten dollars for every day after the expiration of such 
fifteen days during which such copy is omitted to be forwarded ; and every 
director, manager and officer of the company who shall knowingly and wil
fully authorise or permit such default shall, upon summary conviction, be 
linb’e to the like penalty. [25 & 26 Viet., c. 89, s. 53.] 1897, c. 2, s. 102.

103. Special resolutions to be embodied in Articles of Association, or
supplied to members.—Where Articles of Association have been registered 
a copy of every special resolution for the time being in force shall be annexed 
to or embodied in every copy of the Articles of Association that may be 
issued after the passing of such resolution. Where no Articles of Associa
tion have been registered, a copy of any special resolution shall be forwarded 
in print to any member requesting the same, on payment of twenty-five 
cents, or such less sum as the company may direct; and if any company 
makes default in complying with the provisions of this section, it shall, 
upon summary conviction, be liable to a penalty not exceeding five dollars 
for each copy in respect of which such default is made; and every director 
and manager of the company who shall knowingly and wilfully authorise 
or permit such default shall, upon summary conviction, be liable to the like 
penalty. [25 & 26 Viet., c. 89, s. 54.] 1897, c. 2, s. 103.

104. Power of attorney by company.—Any company under this Act
may, by instrument in writing under its common seal, empower any person, 
either generally or in respect of any specified matters, as its attorney, to 
execute deeds on its behalf in any place situate within or without the limits 
of this Province; and every deed signed by such attorney, on behalf of the 
company, and under his seal, shall be binding on the company, and have the 
same effect as if it were under the common seal of the company. [25 & 26 
Viet., c. 89, s. 55; C. A. 1888, c. 21, s. 4.] 1897, c. 2. s. 104.

Inspectors.

105. Inspectors appointed by Lieutenant-Governor on application.—
The Lieutenant-Governor in Council may appoint one or more competent 
Inspectors to examine into the affairs of any company under this Act, and 
to report thereon in such manner as the Lieutenant-Governor in Council 
may direct, upon the applications following, that is to say: —

(1.) In the case of any company that has a capital divided into shares, 
upon the application of members holding not less than one-fifth part 
of the whole shares of the company for the time being issued:

(2.) In the case of any company not having a capital divided into shares, 
upon the application of members being in number not less than 
one-fifth of the whole number of persons for the time being entered 
on the register of the company as members. [25 & 26 Viet., c. 89, 
s. 56.] 1897, c. 2, s. 105.

106. On what application to be based.—The application shall he sup- 
ported by such evidence as the Lieutenant-Governor in Council may require 
for the purpose of showing that the applicants have good reason for requir-
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ing such investigation to be made, and that they are zlot actuated by mali
cious motives in instituting the same; the Lieutenant-Governor in Council 
may also require the applicants to give security for payment of the costs 
of the inquiry before appointing any Inspector or Inspectors. [25 & 26 Viet., 
c. 89, s. 67.] 1897, c. 2, s. 106.

107. Officers, etc., to produce books, etc., for inspection^ It shall be
the duty of all officers and agents of the company to produce for the examin
ation of the Inspectors all books and documents in their custody or power. 
Any Inspector may examine upon oath the officers and agents of the com
pany in relation to its business, and may administer such oath accordingly. 
If any officer or agent refuses to produce any book or document hereby 
directed to be produced, or to answer any question relating to the affairs 
of the company, he shall upon summary conviction, be liable to a penalty 
not exceeding twenty-five dollars in respect of each offence. [25 & 20 Viet., 
<. It, ... 61.1 1197, 1, s. hit.

108. Report.__Upon the conclusion of the examination the Inspectors
shall report their opinion to the Lieutenant-Governor in Council. A copy 
shall be forwarded by the Provincial Secretary to the registered office of 
the company, and a further copy shall, at the request of the members upon 
whose application the inspection was made, be delivered to them, or to any 
one or more of them. All expenses of and incidental to any such examina
tion as aforesaid shall be defrayed by the members upon whose applica
tion the Inspectors were appointed, unless the Lieutenant-Governor in 
Council shall direct the same to be paid out of the assets of the company, 
which he is hereby authorized to do. [25 & 26 Viet., c. 89, s. 59.] 1897,
c. 2, s. 108.

109. Inspectors appointed by special resolution.—Any company under
this Act may by special resolution appoint Inspectors for the purpose of 
examining into the affairs of the company. The Inspectors so appointed 
shall have the same powers and perform the same duties as Inspectors ap
pointed by the Lieutenant-Governor in Council, with this exception, that 
instead of making their report to the Lieutenant-Governor in Council they 
shall make the same in such manner and to such persons as the company 
in general meeting directs; and the officers and agents of the company shall 
incur the same penalties, in case of any refusal to produce any book or 
document hereby required to be produced to such Inspectors, or to answer 
any question, as they would have incurred if such Inspector had been 
appointed by the Lieutenant-Governor in Council. [25 & 26 Viet., c. 89, s. 
60.] 1897, c. 2, s. 109.

110. Proof or admissibility of report in legal proceedings.—A copy
of the report of any Inspectors appointed under this Act, authenticated by 
the seal of the company into whose affairs they have made inspection, shall 
be admissible in any legal proceedings, as evidence of the opinion of the 
Inspectors in relation to any matter contained in such report. [25 & 26 
Viet., c. 89, s. 61.] 1897, c. 2, 8. 110.

Prospectus.

111. Publication of prospectus.—Ev*ry prospectus Issued by or on be
half of any company or intended company shall state the date on which it 
was issued, ajid that date shall be taken for all purposes as the date of 
publication:
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(2.) A copy of every such prospectus shall be signed by every person 
who is named therein as a director or proposed director of the company, or 
by his duly authorized agent, and shall be filed with the Registrar on or 
before the date of its publication:

(3.) If default is made in complying with the requirements of this sec
tion, every officer and agent of the company who is a party to the issue of 
the prospectus shall, upon summary conviction, be liable to a fine not 
exceeding twenty-five dollars for every day during which the default con
tinues. 1897, c. 2, s. 111.

112. I [This section has been repealed by 61 Viet. (1898), c. 13, s. 3.]
Legal Proceedings.

113. Evidence of proceedings at meetings.—Every company under this
Act shall cause minutes of all resolutions and proceedings of general meet
ings of the company, and of the directors or managers of the company in 
cases where there are directors or managers, to be duly entered in books to 
be from time to time provided for the purpose; and any such minute as 
aforesaid, if purporting to be signed by the chairman of the meeting at 
which such resolutions were passed or proceedings had, or by the chair
man of the next succeeding meeting, shall be received as evidence in all 
legal proceedings; and until the contrary is proved, every general meeting 
of the company or meeting of directors or managers in respect of the pro
ceedings of which minutes have been so made shall be deemed to have been 
duly held and convened, and all resolutions passed thereat or proceedings 
had, to have been duly passed and had, and all appointments of directors, 
managers or liquidators shall be deemed to be valid, and all acts done by 
such directors, managers or liquidators shall be valid, notwithstanding any 
defect that may afterwards be discovered in their appointments or qualifi
cations. [25 & 2G Viet., c. 89, s. 67.] 1897, c. 2, s. 113.

114. Plaintiff company to give security for costs in certain cases.—
Where a company under this Act is plaintiff in any action, suit, or other legal 
proceeding, any Judge having jurisdiction in the matter may, if it appears 
by any credible testimony that there is reason to believe that if the defend
ant be successful in his defence the assets of the company will be insufficient 
to pay his costs, require sufficient security to be given for such costs, and 
may stay all proceedings until such security is given. [25 & 26 Viet., c. 89, 
s. 69.] 1897, c. 2, s. 114.

115. Declaration in action against members.—1° an>* action or suit
brought by a company under this Act against any member to recover any 
call or other moneys due from such member In his character of member, it 
shall not be necessary to set forth the special matter, but it shall be suffi
cient to allege that the defendant is a member of the company, and is 
indebted to the company in respect of a call made or other moneys due 
whereby an action or suit hath accrued to the company. [25 & 26 Viet., c. 
89, s. 70.] 1897, c. 2, s. 116.

Notices.
116. Services of notices, etc,, on company.—Any summons, notice, 

order or other document required to be served upon the company, may be 
served by leaving the same or sending it through the post in a prepaid letter 
addressed to the company, at their registered office, or in sueh«other manner
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as may from time to time, by any Statute or Rules of Court for the time 
being in force, be permitted or prescribed. [25 & 26 Viet., c. 89, s. 62.] 
1897, C. 2, s. 116.

117. Rules as to notices by letter.—Any document to be served by post 
on the company shall be posted in such time as to admit of its being delivered 
in the due course of delivery within the period (if any) prescribed for the 
service thereof; and in proving service of such document it shall be sufficient 
to prove that such document was properly directed, and that it was put as 
a prepaid letter into the post office. [25 & 26 Viet., c. 89, s. 63.] 1897, 
c. 2, e. 117.

118. Authentication of notices by company.—Any summons, notice,
order or proceeding requiring authentication by the company may be signed 
by any director, secretary or other authorized officer of the company, and 
need not be under the common seal of the company, and the same may be 
in writing or in print, or partly in writing and partly in print. [25 & 26 
Viet., c. 89, s. 64.] 1897, c. 2, s. 118.

Arbitration.

119. Power to companies to refer matters to arbitration.—Any com
pany under this Act may from time to time, by writing under its common 
seal, agree to refer and may refer to arbitration, in accordance with the 
“ Arbitration Act,’’ any existing or future difference, question or other 
matter whatsoever in dispute between itself and any other company or per
son, and the companies parties to the arbitration may delegate to the person 
or persons to whom the reference is made power to settle any terms or to 
determine any matter capable of being lawfully settled or determined by the 
companies themselves, or by the directors or other managing body of such 
companies. [25 & 26 Viet., c. 89, s. 72.] 1897, c. 2, s. 119.

120. Application of “ Arbitration Act.”—A'l the provisions of the 
“ Arbitration Act ” shall be deemed to apply to arbitrations between com
panies and persons in pursuance of this Act. [25 & 26 Viet., c. 89, s. 73.] 
1897, c. 2. s. 120.

Alteration of Forms.
121. Lieutenant-Governor in Council may alter forms in Schedule.—

The forms set forth in the Second Schedule hereto, or forms as near thereto 
as circumstances admit, shall be* used in all matters to which such forms 
refer. The Lieutenant-Governor in Council may from time to time make 
such alterations in the tables and forms contained in the First Schedule 
hereto, so that it does not increase the amount of fees payable to the Registrar 
in the said Schedule mentioned, and in the forms in the Second Schedule, 
or make such additions to the last-mentioned forms, as may be requisite. 
Any such table or form when altered shall be published in the British 
Columbia Gazette, and upon such publication being made, such table or form 
shall have the same force as if it were included in the Schedule to this Act, 
but no alteration made by the Lieutenant-Governor in Council in the table 
marked A, contained in the First Schedule, shall affect any company 
registered prior to the date of such alteration, or repeal, as respects such 
company, any portion of such table. [25 & 26 Viet., c. 89, s. 71.] 1897,
c. 2, s. 121.
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PART V.

BORROWING POWERS OF COMPANIES UNDER THIS AC T.

122. Borrowing powers.—(!•) All companies under this Act shall have 
power, subject to the conditions of and in addition to all other powers con
ferred by this Act, to borrow money for the purpose of carrying out the 
objects of their respective incorporations, and to execute mortgages and 
pledges of their real and personal property, rights and powers; to issue 
debentures secured by mortgage or pledge or otherwise; to sign bills, notes, 
contracts, and other evidences of or securities for money borrowed or to be 
borrowed by them for the purposes aforesaid, and to pledge debentures as 
security for temporary loans. 64 Viet. (1900), c. 6, s. 8.

(3.) These powers shall not be exercised except with the sanction of a 
special resolution of the company previously given in general meeting. 1897, 
c. 2. s. 122.

(3.) This section shall not be taken to limit, alter or affect, or to have 
limited, altered or affected the powers of a company acquired under its certi
ficate of incorporation or the powers acquired under the provisions of this 
Act, whether such powers be expressed or necessarily implied: Provided 
further, that where any moneys have been borrowed by the directors of any 
company, and have been used for the purposes of such company, they shall 
be chargeable against the assets of such company if such act of borrowing 
shall be ratified at a special meeting of the shareholders of such company to 
bo held for this purpose within twelve months from the date upon which 
such money was borrowed, such ratification to be approved by the holders 
of two-thirds of the total stock issued of such company. 61 Viet. (1898), 
c. 13, s. 4.

PART VI.

LICENSING AND REGISTRATION OF EXTRA-PROVINCIAL COMPANIES.

123. Extra-provincial companies to become licensed or registered
under this Act.__Unless otherwise provided by any Act, no extra-provincial
company having gain for its purpose and object, shall carry on any business 
within the scope of this Act in this Province unless and until it shall have 
been licensed or registered under this Act, and thereby become expressly 
authorised to carry on such of its business as is specified in the license or 
certificate of registration, and no company, broker or other person shall as 
the representative or agent of, or acting in any other capacity for any such 
extra-provincial company, carry on any of its business within this Province 
until such company shall have obtained such licence or certificate or regis
tration; and any such company which fails or neglects to obtain such licence 
or certificate of registration shall incur a penalty of fifty dollars, recoverable 
upon summary conviction for every day during which it carries on business 
in contravention of this section; provided that this section shall not apply 
until the first day of January, 1898, to any extra-provincial company carry
ing on business within this Province on the date of the passage of this Act, 
and further provided that proof as to compliance with this section shall at 
all times be upon the company. 1897, c. 2, s. 123.
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(1.) This section shall apply to an extra-provincial company notwith
standing that it was heretofore registered as a foreign company under the 
provisions of any Act. 61 Viet. (1898), c. 13, s. 5.

124. Mode of obtaining license.—Any extra-provincial company, duly 
incorporated under the laws of Great Britain or Ireland, or of the Dominion 
of Canada, or of the late Province of Canada, or of any of the Provinces of 
Canada, duly authorized by its charter and regulations to carry out or effect 
any of the purposes or objects to which the legislative authority of the 
Legislature of British Columbia extends, my obtain a licence from the 
Registrar authorising it to carry on business within this Province on com
pliance with the provisions of this Act, and on payment to the Registrar in 
respect of the several matters mentioned in the table marked B in the First 
Schedule hereto the several fees therein specified, and shall, subject to tho 
provisions of the charter and regulations of the company and to the terms 
of the licence, thereupon have the same powers and privileges in this Pro
vince as if incorporated under the provisions of this Act. 1897, c. 2, s. 124.

125. Special licence to insurance companies, authorising invest
ments upon realty.—Any extra-provincial insurance company, incorporated 
under the laws of Great Britain or Ireland, or of the Dominion of Canada, or 
of the late Province of Canada, or of any of the Provinces of Canada, may, 
upon complying with the requirements of this Act, apply for and obtain from 
the Registrar a licence under the provisions of this Act, empowering it to 
purchase real estate, and to loan and invest its moneys in manner and to 
the extent permitted by the charter and regulations of the company. 1897, 
c. 2, s. 125.

126. Special licence to protect existing investments.—Any such 
licence obained by any such insurance company before the first day of 
January, 1898, shall be deemed to have ratified and confirmed all previous 
acts of the company, and shall be construed as if such licence had been 
granted before such company invested any money in this Province. 1897, 
c. 2, s. 126.

127. Proceedings to obtain such licence.—Before the issue of a licence 
to any such extra-provincial company, the company shall file in the office of 
the Registrar: —

(«.) A true copy of the charter and regulations of the company, verified 
in manner satisfactory to the Registrar, and showing that the com
pany by its charter has authority to carry on business in the Pro
vince of British Columbia:

(6.) An affidavit or statutory declaration that the company is still in 
existence and legally authorised to transact business under its 
charter:

(e.) [Repealed 61 Viet. (1898), c. 13, ». 7.1
(</.) A duly executed power of attorney, under its common seal empow

ering some person therein named, and residing in the city, or place 
where the head office of the company in this Province is situate, to 
act as its attorney and to sue and be sued, plead or be impleaded in 
any court and generally on behalf of such company and within the 
province, to accept service of process and to receive all lawful 
notices, and to do.all acts and to execute all deeds and other Instru-
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meots relating to the matters within the scope of the power of 
attorney and of the company to give to its attorney, and such com
pany may from time to time, by a new or other power of attorney 
executed and deposited as aforesaid, appoint another attorney within 
the Province for the purposes aforesaid to replace the attorney 
formerly appointed. The power of attorney may be according to 
a form approved of and provided by the Registrar. 1897, c. 2, s. 127.

The Registrar may for good cause shown dispense with the filing by an 
extra-provincial company proceeding to obtain a licence or registration under 
the provisions of section 127 or 133 of this Act, of one or more of the docu
ments which compose its charter and regulations, and may allow to be sub
stituted therefor a list of the documents so dispensed with, accompanied by 
a statement of the reasons for dispensing with the originals, and (if he so 
require) by such memorandum of the contents of such orfginnls as he may 
deem sufficient. 61 Viet. (1898), c. 13, s. 6.

128. What licence contains.—The licence shall set forth the corporate 
name of the company, the place where the head office of the company is 
situate, the amount of the capital of the company, and the number of shares 
into which the same is divided, and the amount of each share, the place 
where the head office of the company in this Province is situate, and the 
name, address and occupation of the attorney of the company; and such 
certificate together with a statement by the Registrar of the objects for which 
the company has been established and licensed, shall be published for four 
weeks in the Gazette, and in one newspaper published or circulating in the 
place at which the head office of the company in this Province is situate, and 
in the district wherein the company proposes to carry on business, at the 
expense of the company; and such licence shall be conclusive evidence that 
all the requirements of this Act have been complied with:

(a.) Notice in like manner shall be published in the Gazette and in a 
newspaper as aforesaid of the appointment (if any) of a new attorney, or of 
the ceasing of the company to carry on business within the Province under 
its licence. 1897, c. 2, s. 128, (as amended by 64 Viet. (1900), c. 6, s. 9.)

129. Evidence of licence.—The licence, or any copy thereof certified 
under the hand and seal of the Registrar, or a copy of the Gazette containing 
such licence, shall be sufficient evidence in any proceeding in any Court in 
this Province of the due licensing of the company as aforesaid. 1897, c. 2, 
s. 129.

130. Substituted service.—If the power of attorney hereinbefore pre
scribed becomes invalid or ineffectual from any reason, or if other service 
cannot be effected, the Court or Judge may order substitutional service of 
any process or proceeding upon the company to be made by such publication 
as is deemed requisite to be made in the premises, for at least three weeks in 
at least one newspaper; and such publication shall be held to be due service 
upon the company of such process or proceeding. 1897, c. 2, s. 130.

131. Lieutenant-Governor's power to suspend or revoke licence.— 
The Lieutenant-Governor in Council may, by an Order in Council, to be 
published in three consecutive issues of the Gazette, suspend or revoke and 
make null and void any licence granted, under this Part, to any company 
which refuses or falls to keep a duly appointed attorney within the Province, 
or to comply with any of the provisions of this Part, and notwithstanding 
such suspension or revocation, the rights of creditors of the company shall 
remain as at the time of such suspension or revocation. 1897, c. 2, s. 131.
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Registration of Extra-Provincial Vain panics.

132. Power for extra-provincial company to register.—Any extra-
provincial company, duly authorized by its charter and regulations to carry 
out or affect any of the purposes or objects to which the legislative authority 
of the Legislature of British Columbia extends, may register the company as 
a company under this Act on compliance with the provisions thereof, and on 
payment to the Registrar in respect of the several matters mentioned in the 
table marked B in the First Schedule hereto the several fees therein specified, 
and such company shall, subject to the provisions of the charter and regula
tions of the company, and of this Act, thereupon have the same powers and 
privileges in this Province as if incorporated under the provisions of this 
Act. 1897, c. 2, s. 132.

133. Proceedings by such company to obtain registration.—A»y 
extra-provincial company desiring to become registered as a company under 
this Act as aforesaid, may petition therefor under the common seal of the 
company, and with such petition shall file in the office of the Registrar: —

(a.) A true copy of the charter and regulations of the company, verified 
in manner satisfactory to the Registrar, and showing that the com
pany by its charter has authority to carry on business in the Pro
vince of British Columbia:

(6.) An affidavit or statutory declaration that the said company is still 
in existence and legally authorised to transact business under its 
charter.

(c.) [Repealed 61 Tic., (1898), c. IS, s. 7.]
(d.) A duly executed power of attorney, under its common seal, empow

ering some person therein named, and residing in the city, or place 
where the head office of the company in this Province is situate, to 
act as its attorney and to sue and be sued, plead or be impleaded 
in any Court, and generally, on behalf of such company and within 
the Province, to accept service of process and to receive all law
ful notices, to issue and transfer stock, and to do all acts and to 
execute all deeds and other instruments relating to the matters 
within the scope of the power of attorney and of the company to 
give to Its attorney, and such company may from time to time, by a 
new or other power of attorney, executed and deposited as aforesaid, 
appoint another attorney within the Province for the purposes afore
said to replace the attorney formerly appointed. The power of 
attorney may be according to a form approved of and provided by 
the Registrar. 1897, c. 2, s. 133.

133f/. Registrar's power to dispense with filing of documents.—The 
Registrar may for good cause shown dispense with the filing by an extra
provincial company, proceeding to obtain a licence or registration under the 
provisions of section 127 or 133 of this Act, of one or more of the documents 
which compose its charter and regulations, and may allow to be substituted 
therefor a list of the documents so dispensed with, accompanied by a state
ment of the reasons for dispensing with the originals, and (if he so require) 
by such memorandum of the contents of such originals as he may deem 
sufficient. 61 Viet. (1898), c. 13, s. 6.

42
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133/'. Powers of attorney by extra-provincial companies seeking 
registration.__The Registrar may accept from any extra-provincial com
pany, proceeding to obtain registration under the provisions of section 133 
of this Act, a power of attorney which varies in substance from that called 
for by clause (<f) of said section in that it omits to empower the attorney 
named therein to issue and transfer stock upon its being shown to his 
satisfaction either that the company is not a public company, the stock 
whereof is upon the market, or that although the company is a public com
pany, and the stock thereof is upon the market, yet that, either owing to 
the small quantity of the stock of the company held in the Province, and to 
the fact that the company does not propose to place any of the stock upon 
the market in the Province, or to the fact that the consent of the holders of 
stock within the Province has been obtained, the preponderance of conven
ience is in favor of exempting the company from empowering their attorney 
in the manner specified.

(a.) The certificate of registration issued to the company under the pro
visions of section 134 shall state, after the name, address and occu
pation of the attorney, that such attorney is not empowered to issue 
or transfer stock:

(6.) The cômpany shall thereupon be relieved from compliance with 
section 140 of the said Act.

2. Any company which has heretofore filed a power of attorney empow
ering its attorney to issue and transfer stock may have such power of attorney 
amended, on summary application to the Registrar, and on satisfying him as 
aforesaid, and shall thereafter be relieved in manner aforesaid. The 
Registrar may direct the amendment to be given publicity in such manner as 
he may deem necessary. 61 Viet. (1898), c. 13, s. 8.

134. Certificate of registration.—Th© Registrar shall issue to any 
extra-provincial company registered under the foregoing provisions of this 
Act, a certificate of registration, which shall set forth the corporate name 
of the company, the place where the head office of the company is situated, 
the amount of the capital of the company, and the number of shares into 
which the same is divided, and the amount of each share; the time of exis
tence of the company, if incorporated for a fixed period, and in the case of 
a limited company that the company is limited, and in the case of a mining 
company the liability of the members whereof is specially limited under 
section 56 hereof that the company is so specially limited under said section 
56; the place where the head office of the company in this Province is situate, 
and the name, address and occupation of the attorney of the company; and 
such certificate, together with a statement by the Registrar of the objects 
for which the company has been established and registered, shall be pub
lished for four weeks in the Gazette, and in one newspaper published or cir
culating in the place at which the head office of the company in this Pro
vince is situate, and ip the district wherein the company propose to carry 
on business, at the expense of the company; and such certificate of registra
tion shall be conclusive evidence that all the requirements of this Act have 
been complied with.
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(o.) Notice in like manner shall be published in the Gazette and in a 
newspaper as aforesaid of the appointment (if any) of a new attorney, or of 
the ceasing of the company to carry on business within the Province under 
its said certificate. 1897, c. 2, s. 134; 61 Viet (1898), c. 13 s. 9; 64 Viet. 
(1900), c. 6, e. 10.

(6.) The licence issued in pursuance of section 141 of this Act, or the 
certificate issued in pursuance of section 134, to an extra-provincial com
pany heretofore registered as a foreign company need not contain in detail 
the objects of the company, but may incorporate them by reference to the 
former certificate of registration of the company. 61 Viet. (1898), c. 13, s. 11.

135. Evidence of such registration.—The certificate of registration, or 
any copy thereof certified under the hand and seal of the Registrar, or a 
copy of the Gazette containing such certificate of registration, shall be suf
ficient evidence in any proceeding in any Court in this Province of the due 
registration of the company as aforesaid. 1897, c. 2, s. 135.

136. Substituted service on such company.—If the power of attorney 
hereinbefore prescribed becomes invalid or ineffectual from any reason, or 
if other service cannot be effected, the Court or Judge may order substi
tutional service of any process or proceeding upon the company to be made 
by such publication as is deemed requisite to be made in the premises, for 
at least three weeks in at least one newspaper; and such publication shall 
be held to be due service upon the company of such process or proceeding. 
1897, c. 2, s. 136.

137. Lieutenant-Governor’s power to suspend or revoke licence.— 
The Lieutenant-Governor in Council may, by an Order in Council, to be pub
lished in three consecutive issues of the Gazette, suspend or cancel and make 
null and void any registration effected under this Part, to any company 
which refuses or fails to keep a duly appointed attorney within the Province 
or to comply with any of the provisions of this Part, and, notwithstanding 
such suspension or revocation, the rights of credltois of the company shall 
remain as at the time of such suspension or cancellation. 1897, c. 2, s. 137.

General Provisions Applying to Extra-Provincial Companies Licensed or 
Registered under this Act.

138. Rights of such company to sue, hold lands, etc.—A“y extra- 
provincial company licensed or registered under this Part may sue and be 
sued in its corporate name, and, if authorised so to do by its charter and 
regulations, may acquire and hold lands inBritish Columbia by gift, pur
chase, or as mortgagees, or otherwise, as fully and freely as private indivi
duals, and may sell, lease, mortgage, or otherwise alienate the same. 1897, 
c. 2, s. 138.

139. Rights and duties of such companies.—Every extra-provincial 
company registered as a company under this Act shall, subject to the pro
visions of its charter and regulations, and of this Act, have and may exercise 
all the rights, powers, and privileges by this Act granted to and conferred 
upon companies incorporated thereunder; and every such extra-provincial 
company and the directors, officers and members thereof shall be subject to, 
and shall, subject as aforesaid, observe, carry out and perform every act, 
matter, obligation, and duty by this Act prescribed and imposed upon com
panies incorporated thereunder, or upon the directors, officers and members 
thereof. 1897, c. 2, s. 139.
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140. Power to iieue and transfer shares.—Every extra-provincial com- 
pany registered under this Part snail, in and by the power of attorney here
inbefore prescribed, empower its attorney to issue and transfer shares of the 
company:

(1.) Every such extra-provincial company, at its head office or chief 
place of business in this Province, provide and keep in form and manner 
provided by section 36 of this Act, a register of all stock issued at such 
head office or chief place of business, and of all transfers of shares in the 
company made within this Province and presented for record at such head 
office or chief place of business; and every lawful transfer of shares made 
by a member shall, upon entry and record on such register, be valid and 
binding to all intents and purposes; and every act, matter or thing lawfully 
done by the attorney of the company pursuant to this section, shall be as 
valid and binding in all respects as if done by the company or the directors, 
managers or officers of the company, pursuant to the provisions of the 
charter and regulations of the company, and of this Act on that behalf. 
1897, c. 2, s. 140.

141. Surrender of certificate of registration for licence.—Every extra-
provincial company duly incorporated under the laws of Great Britain or 
Ireland, or of the Dominion of Canada, or of the late Province of Canada, 
or of any of the Provinces of Canada, heretofore registered in this Province 
as a foreign company under the provisions of any Act, may surrender to the 
Registrar the certificate of registration of the company issued under such 
Act, and obtain from him a licence under the provisions of this Part; and for 
the purpose of obtaining sitch licence the surrender of such certificate of 
registration and the filing of the power of attorney prescribed by clause (d) 
of section 27 of this Act shall be deemed to be sufficient compliance with the 
requirements of this Part. 1897, c. 2, s. 141. 61 Viet. (1898), c. 13, s. 10.

141a. What certificate of registration or licence to extra-provincial
companies to contain.__The licence issued in pursuance of section 141 of
this Act, or the certificate issued in pursuance of section 134, to an extra- 
provincial company heretofore registered as a foreign country need not con
tain in detail the objects of the company, but may incorporate them by refer
ence to the former certificate of registration of the company. 61 Viet. 
(1898), c. 13, b. 11.

142. What extra-provincial companies subject to the Act.—Every 
extra-provincial company registered in this Province before the passage of 
the “ Companies’ Act, 1897," as a foreign company under the provisions of 
any Act in that behalf (other than a company entitled to obtain, and which 
has obtained, or may obtain a licence under this Part), and the directors, 
officers and members thereof shall be subject to and shall observe, carry out 
and perform every act, matter, obligation and duty by this Act prescribed 
and imposed upon companies incorporated thereunder, or upon the directors.. 
officers and members thereof. 61 Viet. (1898), c. 13, s. 12.

143. Provision requiring all transactions of an extra-provincial com
pany to conform to the laws of this Province.—No act, matter, disposition 
or thing affecting the corporate rights and property of the company within 
this Province, made, done or executed by any extra-provincial company not 
entitled to obtain a licence under this Part, although valid by the laws of
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the country or state under which such company is incorporated, or permis
sible under its original corporate powers, shall be of any force or effect, or 
enforceable by action in any Court in this Province, unless such act, matter 
disposition or thing be within the rights, powers and privileges, granted by, 
and done and exercised according to the provisions of this Act in that behalf. 
1897, c. 2, B. 143.

144. Security for costs by extra-provincial company.—In case of any 
suit or other proceeding being commenced by any extra-provincial company 
against any person or corporation residing or carrying on business in this 
Province, such extra-provincial company shall furnish security for costs, If 
demanded. 1897, c. 2, s. 144.

145. Chinese company.—Nothing contained in this Part of this Act shall 
authorise the registration of any Chinese company or association. 1897, 
c. 2, B. 145.

PART VII.

PROCESS AGAINST UNREGISTERED FOREIGN COMPANIES.

146. Definition of “ company ” in this Part.—In this Part the word 
“ company ” shall be construed to mean any unlicensed and unregistered 
extra-provincial company, which has done, entered into or made any act, 
matter, contract, or disposition giving to any person or company a right of 
action in any Court in this Province. 1897, c. 2, s. 146.

147. Service of process on unregistered company.—Any writ or sum
mons, plaint, injunction, or other legal proceeding duly Issued, at the instance 
or suit of any person, by any competent Court of the Province, or officer 
of such Court, may be served as against the company, by delivering the 
same at Victoria, to the Registrar of the Supreme Court. [C. A. 1888, c. 21, 
b. 88.] 1897, c. 2, B. 147.

148. Publication of such process.—It shall be the duty of such 
Registrar to cause to be inserted, in the four regular issues of the British 
Columbia Gazette, consecutively following the delivery of such process to 
him, a notice of such process with a memorandum of the date of delivery, 
stating generally the nature of the relief sought, and the time limited, and 
the place mentioned for entering an appearance. [C. A. 1888, c. 21, s. 89.] 
1897, c. 2, a. 148.

149. When such service valid.—After such advertisement shall have
appeared in such four issues, the delivery of such process to the Registrar 
as aforesaid, shall be deemed, as against the defendant company, to be good 
and valid service of such process. [C. A. 1888, c. 21, s. 90.] 1897, c. 2, s. 149.

150. Procedure on entering up judgment against company.—in enter
ing up, applying for, or obtaining a judgment by default, or for the purpose 
of taking any proceeding consequent or following on such service, it shall 
not be necessary, so far as such service is concerned, to file any affidavit, but 
the plaintiff shall, instead thereof, file a copy of each of the four issues of 
the British Columbia Gazette in which the advertisement shall have appeared: 
Provided always, that when service of process shall have been effected as 
hereinbefore mentioned, the plaintiff shall, and he is hereby required to
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prove the amount of the debt or damages claimed by him In manner follow
ing, that Is to say: If the action shall have been brought in the Supreme 
Court, then before a Jury, or before a Judge, or before the Registrar, as a 
Judge of the said Court may direct, or if the action shall have been brought 
in the County Court, before the County Court Judge; and the making of 
such proof shall be a condition precedent to the plaintiff obtaining judgment. 
[C. A. 1888,, c. 21, B. 91.] 1897, c. 2, s. 150.

161. Averment in action against company.—In any action, suit, or 
proceeding against the company, it shall not be necessary to aver In any 
pleading, or to adduce any evidence, that the company was organized or 
Incorporated under the laws of any foreign state or jurisdiction, or that 
the company had power under its organization or incorporation to make the 
contract or incur the liability in respect of which the action, suit, or proceed
ing against the company shall be brought. [C. A. 1888, c. 21, s. 95.] 1897,
c. 2, b. 161.

152. Act not to affect remedies against companies.—Nothing in this 
Part contained shall be deemed to limit, abridge, or take away any legal 
right, recourse, or remedy against a company not therein enacted or recog
nised, nor to absolve or lessen any obligation, rule, or duty imposed by law 
on a company. [C. A. 1888, c. 21, s. 96.] 1897, c. 2, a. 152.

PART VIII.

VOLUNTARY WINDING UP.

153. lThi* section repealed by 61 l ief. (1898), c. 18, s. 18.]
154. [This section repealed by 61 Viet. (1898), c. 13, 8. 13.]

PART IX.

PROTECTING PURCHASERS OF STOCK FROM I.OSSES BY FORGED TRANSFERS. AND 
THE PREVENTION OF FRAUDULENT AND NEGLIGENT PRACTICES.

Forged Transfers.

155. Power to make compensation for losses from forged transfers.—
Where a company issue or have issued shares, stocks or securities transfer
able by an instrument in writing or by an entry in any books or register 
kept by or on behalf of the company, they shall have power to make com
pensation by a cash payment out of their funds for any loss arising from a 
transfer of any such shares, stock or securities, in pursuance of a forged 
transfer, or of a transfer under a forged power of attorney, whether such loss 
arises, and whether the transfer or power of attorney was forged before or after 
the passing of this Act, and whether the person receiving such compensation, 
or any person through Whom he claims, has or has not paid any fee or other
wise contributed to any fund out of which the compensation is paid:



BRITISH COLUMBIA COMPANIES’ ACT. t.68

(2.) Any company may, if they think fit, provide either by fees not exceed
ing the rate of one dollar on every five hundred dollars transferred, with a 
minimum charge equal to that for one hundred dollars, to be paid by the 
transferee upon the entry of the transfer in the books of the company, or 
by insurance, reservation of capital, accumulation of income, or in any other 
manner which they may resolve upon, a fund to meet claims for such com
pensation:

(3.) For the purpose of providing such compensation any company may 
borrow on the security of their property :

(4.) Any such company may impose such reasonable restrictions on the 
transfer of their shares, stock or securities, or with respect to powers of 
attorney for the transfer thereof, as they may consider requisite for guard
ing against losses arising from forgery:

(5.) Where a company compensate a person under this Part for any 
loss arising from forgery, the company shall, without prejudice to any other 
rights or remedies, have the same rights and remedies against the person 
liaole for the loss as the person compensated would have had:

(6.) Where the shares, stock or securities of a company have by amalga
mation or otherwise become the shares, stock or securities of another com
pany, the last-mentioned company shall have the same power under this Part 
as the original company would have had if it had continued. [54 & 55 Viet., 
c. 43, b. 2; 55 & 56 Viet., c. 36, ss. 2. 3 and 4.] 1897, c. 2, s. 155.

Fraud ni nit and Negligent Practices.

156. Liability for statements in prospectus or notice.—Where, after 
the passing of this Act, a prospectus or notice invites persons to subscribe 
for shares in or debentures or debenture stock of a company, every person 
who is a director of the company at the time of the issue of the prospectus 
or notice, and every person who having authorised such naming of him, is 
named in the prospectus or notice as a director of the company, or as having 
agreed to become a director of the company, either immediately or after an 
interval of time, and every promoter of the company and every person who 
has authorised the issue of the prospectus or notice shall be liable to pay 
compensation to all persons who shall subscribe for any shares, debentures 
or debenture stock on the faith of such prospectus or notice for the loss or 
damage they may have sustained by reason of any untrue statement in the 
prospectus or notice, or in any report or memorandum appearing on the 
face thereof, or by reference incorporated therein or issued therewith, unless 
it is proved: —

(a.) With respect to every such untrue statement not purporting to be 
made on the authority of an expert, or of a public official document 
or statement, that he had reasonable ground to believe, and did up 
to the time of the allotment of the shares, debentures or debenture 
stock, as the case may be, believe that the statement was true; and

(6.) With respect to every such untrue statement purporting to be a 
statement by or contained in what purports to be a copy of or 
extract from a report or valuation of an engineer, valuer, account
ant or other expert, that it fairly represented the statement made
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by such engineer, valuer, accountant or other expert, or was a 
correct and fair copy of or extract from the report of valuation: 
Provided, always, that notwithstanding that such untrue statement 
fairly represented the statement made by such engineer, valuer, 
accountant or other expert, or was a correct and fair copy of an 
extract from the report or valuation, such director, person named, 
promoter or other person who authorised the issue of the prospectus 
or notice as aforesaid, shall be liable to pay compensation as afore
said, if it be proved that he had no reasonable ground to believe that 
the person making the statement, report or valuation was competent 
to make it; and

(c.) With respect to every such untrue statement purporting to be a 
statement made by an official person, or contained in what purports 
to be a copy of or extract from a public official document, that It 
was a correct and fair representation of such statement or a copy 
of or extract from such document:

Or unless ft is proved that having consented to become a director of the 
company he withdrew his consent before the issue of the prospectus or notice, 
and that the prospectus or notice was issued without his authority or con
sent, and that on becoming aware of its issue he forthwith gave reasonable 
public notice that it was so issued without his knowledge or consent, or 
that after the issue of such prospectus or notice and before allotment there
under, on becoming aware of any untrue statement therein, withdrew his 
consent thereto and caused reasonable public notice of such withdrawal, 
and of the reason therefor, to be given:

(2.) A promoter, in this section, means a promoter who was a party to 
the preparation of the prospectus or notice, or of the portion thereof con
taining such untrue'statement, but shall not include any person by reason 
of his acting in a professional capacity for persons engaged in procuring the 
formation of the company:

(3.) Where any company existing at the passing of this Act, which has 
issued shares or debentures, shall be desirous of obtaining further capital 
by subscriptions for shares or debentures, and for that purpose shall issue 
a prospectus or notice, no director of such company shall be liable in respect 
of any statement therein, unless he shall have authorised the issue of such 
prospectus or notice, or have adopted or ratified the same. [53 & 54 Viet., 
c. 64, s. 3.] 1897, c. 2, s. 156.

157. Indemnity where name of penon has been improperly inserted
as a director.__Where any such prospectus or notice as aforesaid contains
the name of a person as a director of the company, or as having agreed to 
become a director thereof, and such person has not consented to become a 
director, or has withdrawn his consent before the issue of such prospectus or 
notice, or has not authorised or consented to the issue thereof, the directors 
of the company, except any without whose knowledge or consent the pros
pectus or notice was issued, and any other person who authorised the issue 
of such prospectus or notice, shall be liable to indemnify the person named as 
a director of the company, or as having agreed to become a director thereof 
as aforesaid, against all damages, costs, charges and expenses to which he
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may be made liable by reason of his name having been inserted in the 
prospectus or notice, or in defending himself against any action or legal 
proceedings brought against him in respect thereof. [53 & 54 Viet., c. 64, s. 
4.] 1897, c. 2. s. 157.

158. Contribution from co-directors.—Every person who by reason of
his being a director, or named as a director, or as having agreed to become 
a director, or of his having authorised the issue of the prospectus or notice, 
has become liable to make any payment under the provisions of this Act, 
shall be entitled to recover contribution, as in cases o. contract, from any 
other person who, if sued separately, would have been liable to make the 
same payment. [53 & 54 Viet., c. 64, s. 5.] 1897, c. 2, s. 158.

159. Circulating misleading documents.—Where any advertisement,
letter-head, postal-card, account or document issued, published or circulated 
by any corporation, association or company, or any otneer, agent, or employee 
of any such corporation, association or company, purports to state the sub
scribed capital of the company, then the capital actually and in good faih 
subscribed, and no more, shall be so stated; and any such corporation, 
association, company, officer, agent or employee who causes to be inserted 
an advertisement in any newspaper, or who publishes, issues or circulates, 
or causes to be published, issued or circulated, any advertisement, letter
head, postal-card, account, or document, which states, as the subscribed 
capital of such company, any larger sum than the amount of such subscribed 
capital so actually and in good faith subscribed as aforesaid, or which con
tains any untrue or false statement, as to the incorporation, control, super
vision, management, or financial standing of such corporation, association 
or company, and which statement is intended or calculated or likely to mis
lead or deceive any person dealing or having any business or transaction 
with said corporation, association or company or with any officer, agent or 
employee of the association, corporation or company, shall, upon sum
mary conviction, be liable to a penalty not exceeding two hundred dollars 
and costs, and not less than fifty dollars and costs, and in default of pay
ment the offender, being any officer, agent or employee as aforesaid, shall 
be imprisoned, with or without hard labor, for a term not exceeding three 
months, and not less than one month; and on a second or any subsequent 
conviction he may be imprisoned with hard labor for a term not exceeding 
twelve months and not less than three months. [1894, ce. 17, s. 1.] 1897,
c. 2, s. 159.

(2.) Any officer, agent, or employee of an association, corporation or 
company who shall, with fraudulent intent, withold from the shareholders, 
or shall alter any written report furnished by the manager, engineer, or 
expert duly authorised to make such report, shall, on summary conviction, 
be liable to imprisonment not exceeding three months nor less than one 
month. 62 Viet. (1899), c. 16, s. 4.

PART X.
REPEAL OF FORMER ENACTMEMT8.

160. Repeal of C. A. 1888, c. 21; 1899, c. 4; 1890, c. 6; 1891, c. 3; 
1892, c. 7; 1893, c. 9; 1894, c. 6: 1894. c. 17; 1895, c. 8.—"The Com
panies Act,” being chapter twenty-one of the Consolidated Acts, 1888; the 
Companies Act Amendment Act, 1889”; the “Companies Act, 1890 "; the
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" Companies Act Amendment Act, 1891”; the “Companies Act (1890) 
Amendment Act, 1892 ”; the “Companies Acts Amendment Act, 1893 "; the 
" Companies Acts Amendment Act, 1894 ”; the “ Fraudulent Statements 
Act, 1894 ”; and the “Companies Act Amendment Act, 1895,” are hereby 
repealed : Provided: —

(a.) That such repeal shall not be held or taken to in any way alter, 
limit or affect the corporate existence, rights, privileges, powers and 
liabilities of any company incorporated under the said repeal Acts, 
or any or either of them, and the companies thereby incorporated 
shall, except as in this Act, is specially provided, continue to be 
governed by the provisions of the said repealed Acts to them 
respectively applicable:

(6.) That the provisions of the Eighth Part of this Act, and of sections 
37, 38, 89, and 90 of this Act, shall apply to every company incor
porated under the said repealed Acts, or any or either of them;

(c.) That every company incorporated under the said repealed Acts, or 
any or either of them, may dispose of the whole or any portion of 
its assets, rights, powers, privileges, and franchise by resolution duly 
passed to such effect at a general or special meeting of the share
holders representing at least two-thirds in value of the paid-up 
capital of the company, which meeting shall be held in the city, 
town, or district where the company has its chief place of business 
in the Province: Provided always, that at least one month's notice 
of such meeting, signed by the secretary, or, in the event of his 
death or absence, by the acting secretary, or if there be neither 
secretary nor acting secretary, then by one of the trustees, shall be 
published in at least four issues of the Gazette, and of some news
paper published in the city, town, or district aforesaid: Provided 
always, that nothing herein contained shall be construed or allowed 
to prejudice any claim against the corporation. Provided also that 
the power hereby conferred shall be deemed to be enabling and not 
imperative, and shall in no wise limit, control or affect any power 
of sale vested in any company incorporated under the repealed Acts 
by its Memoranduf of Association, or any provisions or conditions 
as to the exercise of such power contained in its Articles of Associa
tion. or by-laws. 1897, c. 2, s. 160; 61 Viet. (1898), c. 13, e. 14; 64 
Viet. (1900), c. 6, s. 11.

161. Free miner’s licence to companies.—No free miner’s certificate 
shall be issued to a joint stock company for a longer period than one year, 
and such certificate shall date from the 30th day of June in each year; and 
every free miner’s certificate held by a joint stock company at the passing 
of this Act shall be valid and existing until and shall expire on the 30th day 
of June, 1897. Upon applying to renew any such certificate on or before said 
30th day of June, the joint stock company shall be entitled to a rebate of a 
proportionate amount of the fee paid for a certificate heretofore issued accord
ing to the further time which it would be for this section have been valid. 
1897, c. 2, s. 161.
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161a. Effect of non-observance of provisions of Act by extra-pro
vincial company prior to passage of “ Companies Act, 1897.”—No a(-t. 
matter, contract, agreement, undertaking or proceeding of an extra-provincial 
company carrying on business in the Province prior to the passage of the 
" Companies’ Act, 1897,’’ shall be attacked, nor shall the same be invalidated, 
nullified or held so to be by reason only of the fact that the company, or the 
directors, ofllcers or members thereof, or any of them, have since the passage 
thereof or may hereafter become liable to a penalty for neglect to observe any 
provision of the said Act. 61 Viet. (1898), c. 13, s. 18.

161b. Lieutenant-Governor's power to remit penalty.—The Lieu
tenant-Governor in Council shall have power at any time to remit or relieve 
from, either absolutely or upon condition, any penalty imposed or to which 
a company may be liable for the infraction of the said Act. 61 Viet. (1898), 
c. 13, s. 19.

161c. Companies Act not to apply to H. B. Co.—Thls Act shall be held 
not to apply to the Governor and Company of Adeventurers of England 
trading into Hudson’s Bay. 62 Vlct. (1899), c. 16, s. 3.

1611). As enacted by 62 Viet. (1899), c. 15, s. 5, has been repealed by 64 
Viet. (1900), c. 6, s. 13.

Short Title.

162. Short title.—This Act may be cited as the “ Companies Act, 
1897.” 1897, c. 2, a 162.

FIRST SCHEDULE.

TABLE A.

REGULATIONS FOR MANAGEMENT OF A COMPANY LIMITED BY SHARES.

Shares.

(1.) If several persons are registered as joint holders of any shares, 
any one of such persons may give effectual receipts for any dividend 
payable in respect of such share:

(2.) Every member shall, on payment of twenty-five cents, or such less 
sum as the company in general meeting may prescribe, be entitled 
to a certificate under the common seal of the company, specifying 
the share or shares held by him, and the amount paid up thereon;

(3.) If such certificate is worn out or lost, it may be renewed on pay
ment of twenty-five cents, or such less sum as the company in 
general meeting may prescribe:

Calls on Shares.
(4.) The directors may from time to time make such calls upon the 

members in respect of all moneys unpaid on their shares as they 
think fit, provided that twenty-one days’ notice at least is given 
of each call, and each member shall be liable to pay the amount of 
calls so made to the persons and at the time and places appointed 
by the directors:
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(6.) A call shall be deemed to have been made at the time when the 
resolution of the directors authorising such call was passed:

(6.) If the call payable in respect of any share is not paid before or on 
the day appointed for payment thereof, the holder for the time 
being of such share shall be liable to pay interest for the same at 
the rate of five per cent, per annum from the day appointed for the 
payment thereof to the time of the actual payment:

(7.) The directors may, if they think fit, receive from any member will
ing to advance the same all or any part of the moneys due upon 
the shares held by him beyond the sums actually called for; and 
upon the moneys so paid in advance, or so much thereof as from 
time to time exceeds the amount of the calls then made upon the 
shares in respect of which such advance has been made, the com
pany may pay interest at such rate as the member paying such sum 
in advance and the directors agree upon:

(8.) The instrument of transfer of any shares in the company shall be 
executed both by the transferror and the transferee, and the trans
ferror shall be deemed to remain a holder of such share until the 
name of the transferee is entered in the Register Book in respect 
thereof:

(9.) Shares in the company shall be transferred in the following form: — 
I, A. B., of in consideration of the sum of dollars
paid to me by C. D., of , do hereby transfer to the said
C. D. the share (or shares) numbered standing in my
name in the books of the Company, to hold unto the said
C. D., his executors, administrators, and assigns, subject to the 
several conditions on which I held the same at the time of the 
execution hereof; and I, the said C. /)., do hereby agree to take the 
said share (or shares) subject to the same conditions. As witness 
our hands, the day of

(10.) The company may decline to register any transfer of shares made 
by a member who is indebted to them:

(11.) The transfer books shall be closed during the fourteen days im
mediately preceding the ordinary general meeting in each year:

Trannmi union of Rharen.
(12.) The executors or administrators of a deceased member shall be the 

only persons recognised by the company as having any title to his

(13.) Any person becoming entitled to a share in consequence of the 
death, bankruptcy, or insolvency of any member, or in consequence 
of the marriage of any female member, may be registered as a 
member upon such evidence being produced as may from time to 
time be required by the company:

(14.) Any person who has become entitled to a share in consequence of 
the death, bankruptcy, or insolvency of any member, or in conse
quence of the marriage of any female member, may, instead of 
being registered himself, elect to have some person, to be named by 
him, registered as a transferee of such shares:

(16.) The person so becoming entitled shall testify such election by 
eecuting to hie nominee an instrument of transfer of such share:
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(16.) The instrument of transfer shall be presented to the company 
accompanied with such evidence as the directors may require to 
prove the title of the transferror, and thereupon the company shall 
register the transferee as a member:

Forfeiture of Shares.
(17.) If any member fails to pay any call on the day appointed for pay

ment thereof, the directors may, at any time thereafter during such 
time as the call remains unpaid, serve a notice on him requiring him 
to pay such call, together with interest and any expenses that may 
have accrued by reason of such non-payment:

(18.) The notice shall name a further day on or before which such call, 
and all interest and expenses that have accrued by reason of such 
non-payment, are to be paid. It shall also name the place where 
payment is to be made (the place so named being either the 
registered office of the company or some other place at which calls 
of the company are usually made payable.) The notice shall also 
state that in the event of non-payment at or before the time and at 
the place appointed, the shares in respect of which such call was 
made will be liable to be forfeited:

(19.) If the requisitions of any such notice as aforesaid are not com
plied with, any share in respect of which such notice has been 
given may, at any time thereafter before payment of all calls, 
interest, and expenses due in respect thereof has been made, be 
forfeited, by a resolution of the directors to that effect:

(20.) Any share so forfeited shall be deemed to be the property of the 
company, and may be disposed of in such manner as the company 
in general meeting thinks fit:

(21.) Any member whose shares have been forfeited shall, notwith
standing, be liable to pay to the company all calls owing upon such 
shares at the time of the forfeiture:

(22.) A statutory declaration, in writing, that the call in respect of a 
share was made and notice thereof given, and that default in pay
ment of the call was made, and that the forfeiture of the share was 
made by resolution of the directors to that effect, shall be sufficient 
evidence of the facts therein stated, as against all persons entitled 
to such share; and such declaration, and the receipt of the com
pany for the price of such share, shall constitute a good title to such 
share, and the certificate of proprietorship shall be delivered to the 
purchaser, and thereupon he shall be deemed the holder of such 
share, discharged from all calls due prior to such purchase, and he 
shall not be bound to see to the application of the purchase money, 
nor shall his title to such share be affected by any irregularity in 
the proceedings in reference to such sale:

Conversion of Shares into Stock.
(23.) The directors may, with the sanction of the company previously 

given in general meeting, convert any paid-up shares into stock :
(24.) When any shares have been converted into stock, the several 

holders of such stock may thenceforth transfer their respective 
interests therein, or any part of such interests, in the same man-
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ner and subject to the same regulations as and subject to which 
any shares In the capital of the company may be transferred, or 
as near thereto as circumstances admit:

(25.) The several holders of stock shall be entitled to participate in.the 
dividends and profits of the company according to the amount of 
their respective interest in such stock; and such interests shall, in 
proportion to the amount thereof, confer on the holders thereof 
respectively the same privileges and advantages for the purpose of 
voting at meetings of the company, and for other purposes, as would 
have been conferred by shares of equal amount in the capital of 
the company; but so that none of such privileges or advantages, 
except the participation in the dividends and profits of the com
pany, shall be conferred by any such aliquot part of consolidated 
stock as would not, if existing in shares, have conferred such privi
leges or advantages:

Increase in Capitol.
(26.) The directors may, with the sanction of a special resolution of the 

company previously given in general meeting, increase its capital 
by the issue of new shares, such aggregate increase to be of such 
amount, and to be divided into shares of such respective amounts, 
ns the company in general meeting directs, or, if no direction is 
given, as the direcetors think expedient:

(27.) Subject to any direction to the contrary that may be given by the 
meeting that sanctions the increase of capital, all new shares shall 
be offered to the members In proportion to the existing shares held 
by them, and such offer shall be made by notice specifying the 
number of shares to which the member Is entitled, and limiting the 
time within which the offer, if not accepted, will be deemed to be 
declined; and after the expiration of such time, or on the receipt of 
an intimation from the member to whim such notice is given that 
he declines to accept the shares offered, the directors may dispose of 
the same in such manner as they think most beneficial to the com-

(28.) Any capital raised by the creation of new shares shall be considered 
as part of the original capital, and shall be subject to the same 
provisions with reference to the payment of the calls, and the for
feiture of shares on non-payment of calls, or otherwise, as if it had 
been part of the original capital:

General Meetings.
(29.) The first general meeting shall be held at such time, not being 

more than four months after the registration of the company, and 
at such place as the directors may determine:

(30.) Subsequeqt general meetings shall be held at such time and place 
as may be prescribed by the company in general meeting; and if no 
other time or place is prescribed, a general meeting shall be held 
on the first Monday in February In every year, at such place as may 
be determined by the directors:
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(31.) The above-mentioned general meetings snail be called ordinary 

meetings: and other general meetings shall be called extraordinary:
(32.) The directors may, whenever they think fit, and they shall, upon a 

requisition made in writing by not less than one-fifth in number of 
the members of the company, convene an extraordinary general 
meeting:

(33.) Any requisition made by the members shall express the object of 
the meeting proposed to be called, and shall be left at the registered 
office of the company:

(34.) Upon the receipt of such requisition the directors shall forthwith 
proceed to convene an extraordinary general meeting. If they do 
not proceed to convene the same within twenty-one days from the 
date of the requisition, the requisitlonlsts, or any other members 
amounting to the required number, may themselves convene an 
extraordinary general meeting:

Proceedings ai General Meetings.
(35.) Seven days' notice at the least, specifying the place, the day, and 

the hour of meeting, and in case of special business the general 
nature of such business, shall be given to the members In manner 
hereafter mentioned, or in such other manner. If any, as may be 
prescribed by the company in general meeting, but the non-receipt 
of such notice by any member shall not Invalidate the proceedings 
at any general meeting:

(36.) All business shall be deemed special that is transacted at an extra
ordinary meeting, and all that is transacted at an ordinary meeting, 
with the exception of sanctioning a dividend and the consideration 
of the accounts, balance sheets, and the ordinary report of the 
directors:

(37.) No business shall be transacted at any general meeting, except the 
declaration of a dividend, unless a quorum of members is present 
at the time when the meeting proceeds to business; and such quorum 
shall be ascertained as follows, that is to say:—If the persons who 
have taken shares in the company at the time of the meeting do 
not exceed ten in number, the quorum shall be five; if they exceed 
ten, there shall be added to the above quorum one for every five 
additional members up to fifty, and one for every ten additional 
members after fifty, with this limitation, that no quorum shall in 
any case exceed twenty:

(38.) If within one hour from the time appointed for a meeting a quorum 
is not present, the meeting, if convened upon the requisition of 
members, shall be dissolved. In any other case, it shall stand 
adjourned to the same day in the next week, at the same time and 
place; and if at such adjourned meeting a quorum is not present, it 
shall be adjourned sine die:

(39.) The chairman (if any) of the board of directors shall preside as 
chairman at every general meeting of the company:

(40.) If there is no such chairman, or if at any meeting he Is not present 
within fifteen minutes after the time appointed for holding the 
meeting, the members present shall choose some one of their num
ber to be caalrman:
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(41.) The chairman may, with the consent of the meeting, adjourn any 
meeting from time to time and from place to place, but no business 
shall be transacted at any adjourned meeting other than the business 
left unfinished at the meeting for which the adjournment took place:

(42.) At any general meeting, unless a poll is demanded by at least five 
members, a declaration by the chairman that a resolution has been 
carried, and an entry to that effect in the Book of Proceedings of 
the company, shall be sufficient evidence of the fact, without proof 
of the number or proportion of the votes recorded in favor of or 
against such resolution:

(43.) If a poll is demanded by five or more members it shall be taken in 
such manner as the chairman directs, and the result of such poll 
shall be deemed to be the resolution of the company in general 
meeting. In the case of an equality of votes at any general meet
ing, the chairman shall be entitled to a second or casting vote:

Votes of Members.
(44.) Every member shall have one vote for every share up to ten; he 

shall have an additional tote for every five shares beyond the first 
ten shares up to one hundred, and an additional vote for every ten 
shares beyond the first hundred shares:

(45.) If any member is a lunatic or idiot, he may vote by his committee, 
curator bonis or other legal curator:

(46.) If one or more persons are jointly entitled to a share or shares, the 
member whose name stands first in the register of members as one 
of the holders of such share or shares, and no other, shall be entitled 
to vote in respect of the same:

(47.) No member shall be entitled to vote at any general meeting unless 
all calls due from him have been paid, and no member shall be en
titled to vote in respect of any share that he has acquired by trans
fer at any meeting held after the expiration of three months from 
the registration of the company, unless he has been possessed of the 
share in respect of which he claims to vote for at least three months 
previously to the time of holding the meeting at which he proposes 
to vote:

(48.) Votes may be given either personally or by proxy:
(49.) The instrument appointing a proxy shall be in writing, under the 

hand of the appointer, or if such appointer is a corporation under 
their common seal, and shall be attested by one or more witness or 
witnesses. No person shall be appointed a proxy who is not a 
member of the company:

(50.) The Instrument appointing a proxy shall be deposited at the regis
tered office of the company not less than seventy-two hours before 
the time for holding the meeting at which the person named in 
such instrument proposes to vote, but no instrument appointing a 
proxy shall be valid after the expiration of twelve months from the 
date of its execution:
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(51.) Any instrument appointing a proxy shall be in the following 

form: —
Company, Limited

I» .of , in the County of being a
member of the Company, Limited, and entitled to
vote (or votes), hereby appoint of , as my
proxy, to vote for me and on my behalf at the (ordinary or extra
ordinary, a8 the case may be) General Meeting of the Company to be 
held on the day of , and at any adjournment
thereof (or at any meeting of the Company that may be held in the

As witness my hand, this day of
Signed by the said in the presence of

Directors.
Directors.

(52.) The number of the directors, and the names of the first directors, 
shall be determined by the subscribers of the Memorandum of 
Association:

(63.) Until directors are appointed the subscribers of the Memorandum of 
Association shall be deemed to be directors:

(54.) The future remuneration of the directors and their remuneration 
for services performed previously to the first general meeting, shall 
be determined by the company in general meeting:

Powers of Directors.
(65.) The business of the company shall be managed by the directors, 

who may pay all expenses incurred in getting up and registering the 
company, and may exercise all such powers of the company as are 
not by the foregoing Act, or by these Articles required to be exer
cised by the company in general meeting, subject, nevertheless, to 
any regulations of these articles, to the provisions of the foregoing 
Act, and to such regulations, being not inconsistent with the afore
said regulations or provisions, as may be prescribed by the company 
in general meeting; but no regulation made by the company in 
general meeting shall invalidate any prior act of the dlrecetors which 
would have been valid if such regulation had not been made:

(56.) The continuing directors may act notwithstanding any vacancy in 
their body:

Disqualification of Directors.
(57.) The office of director shall be vacated—

If he holds any office or place of profit under the company;
If he becomes bankrupt or insolvent:
If he is concerned in or participates in the profits of any contract 

with the company:
But the above rules shall be subject to the following exceptions: 
That no director shall vacate his office by reason of his being a 
member of any company which has entered into contracts with or 
done any work for the company of which he is director; neverthe
less he shall not vote in respect of such contract or work; and if 
he does so vote shall not be counted:

43
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Rotation of Directors.
(68.) At the first ordinary meeting after the registration of the company 

the whole of the directors shall retire from office; and at the first 
ordinary meeting in every subsequent year one-third of the directors 
for the time being, or if their number is not a multiple of three, 
then the number nearest to one-third, shall retire from office:

(69.) The one-third or other nearest number to retire during the first 
and second years ensuing the first ordinary meeting of the company 
shall, unless the directors agree among themselves, be determined by 
ballot; in every subsequent year the one-third or other nearest num
ber who have been longest in office shall retire:

(60.) A retiring director shall be re-eligible:
(61.) The company at the general meeting at which any directors retire 

in manner aforesaid shall fill up the vacated offices by electing a 
like number of persons:

(62.) If at any meeting at which an election of directors ought to take 
place the places of the vacating directors are not filled up, the 
meeting shall stand adjourned till the same day in the next week, 
at the same time and place; and if at such adjourned meeting the 
places of the vacating directors are not filled up, the vacating 
directors, or such of them as have not had their places filled up, 
shall continue in office until the ordinary meeting in the next year, 
and so on from time to time until their places are filled up:

(63.) The company may from time to time, in general meeting, increase 
or reduce the number of directors, and may also determine in what 
rotation such increased or reduced number is to go out of office:

(64.) Any casual vacancy occurring in the Board of Directors may be 
filled up by the directors, but any person so chosen shall retain his 
office so long only as the vacating director would have retained the 
same if no vacancy had occurred:

(65.) The company, in general meeting may, by a special resolution 
remove any director before the expiration of his period of office, and 
may by an ordinary resolution appoint another person in his stead; 
the person so appointed shall hold office during such time only as 
the director in whose place he is appointed would have held the 
same if he had not been removed:

Proceedings of Directors.
(66.) The directors may meet together for the dispatch of business, 

adjourn and otherwise regulate their meetings as they think fit, and 
determine the quorum necessary for the transaction of business. 
Questions arising at any meeting shall be decided by a majority of 
votes. In case of an equality of votes the chairman shall have a 
second or casting vote. A director may at any time summon a 
meeting of the directors:

(67.) The directors may elect a chairman of their meetings, and deter
mine the period for which he is to hold office; but if no such 
chairman is elected, or if at any meeting the chairman is not pre
sent at the time appointed for holding the same, the directors pre
sent shall choose some one of their number to be chairman of such 
meeting:
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(68.) The directors may delegate any of their powers to committees 

consisting of such member or members of their body as they think 
at. Any committee, so formed shall, in the eierclse of the powers 
so delegated, conform to any regulations that may be Imposed ou 
them by the directors:

(G9.) A committee may elect a chairman of their meetings. If no such 
chairman is elected, or if he is not present at the time appointed 
for holding the same, the members shall choose one of their number 
to be chairman of such meeting:

(70.) A committee may meet and adjourn as they think proper. Ques
tions arising at any meeting shall be determined by a majority of 
votes of the members present; and in case of an equality of votes 
the chairman shall have a second or casting vote:

(71.) All acts done by any meeting of the directors, or of a committee of 
directors, or by any person acting as a director, shall, notwith
standing that it be afterwards discovered that there was some defect 
in the appointment of any such directors or persons acting as afore
said, or that they or any of them were disqualified, be as valid as 
if every such person had been duly appointed and was qualified to 
be a director:

Dividends.
(72.) The directors may, with the sanction of the company in general 

meeting, declare a dividend to be paid to the members in propor
tion to their shares:

(73.) No dividend shall be payable except out of the profits arising from 
the business of the company:

(74.) The directors may, before recommending any dividend, set aside 
out of the profits of the company such sum as they think proper as 
a reserve fund to meet contingencies, or for equalizing dividends, 
or for repairing or maintaining the works connected with the 
business of the company, or any part thereof; and the directors may 
invest the sum so set apart as a reserve fund, upon such securities 
as they may select:

(75.) The directors may deduct from the dividends payable to any mem
ber all such sums of money as may be due from him to the company 
on account of calls or otherwise:

(76.) Notice of any dividend that may have been declared shall be given 
to such member in manner hereinafter mentioned; and all dividends 
unclaimed for three years after having been declared may be for
feited by t\ie directors for the benefit of the company:

(77.) No dividend shall bear interest as against the company :

Accounts.

(78.) The directors shall cause true accounts to be kept,— 
of the stock-in-trade of the company;
Of the sums of money received and expended by the company, 

and the matter in respect of which such receipt and expendi
ture takes place; and

Of the credits and liabilities of the company;
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The books of account shall be kept at the registered office of the 
company, and, subject to any reasonable restrictions as to the time 
and manner of inspecting the same that may be imposed by the 
company in general meeting, shall be open to the inspection of the 
members during the hours of business:

(79.) Once at the least in every year the directors shall lay before the 
company in general meeting a statement of the income and ex
penditure for the past year, made up to a date not more than three 
months before such meeting:

(80.) The statement so made shall show, arranged under the most con
venient heads, the amount of gross income, distinguishing the 
several sources from wmch it has been derived, and the amount of 
gross expenditure, distinguishing the expense of the establishment, 
salaries, and other like matters. Every item of expenditure fairly 
chargeable against the year’s income shall be brought into account, 
so that a just balance of profit and loss may be laid before the 
meeting, and in cases where any item of expenditure which may in 
fairness be distributed over several years has been incurred in any 
one year, the whole amount of such item shall be stated, with the 
addition of the reasons why only a portion of such expenditure is 
charged against the income of the year:

(81.) A balance sheet shall be made out in every year, and laid before 
the company in general meeting, and such balance sheet shall con
tain a summary of the property and liabilities of the company 
arranged under the heads appearing in the form annexed to this 
table, or as near thereto as circumstances admit:

(82.) A printed copy of such balance sheet shall, seven days previously 
to such meeting, be served on every member in the manner in 
which notices are hereinafter directed to be served:

Audit.
(83.) Once at least in every year the accounts of the company shall be 

examined, and the correctness of the balance sheet ascertained, by 
one or more auditor or auditors:

(84.) The first auditors shall be appointed by the directors; subsequent 
auditors shall be appointed by the company in general meeting:

(85.) If one auditor only is appointed, all the provisions herein contained 
relating to auditors shall apply to him:

(86.) The auditors may oe members of the company; but no person is 
eligible as an auditor who is interested otherwise than as a member 
in any transaction of the company; and no director or other officer 
of the company Is elibible during his continuance in office:

(87.) The election of auditors shall be made by the company at their 
ordinary meeting in each year:

(88.) The remuneration of the first auditors shall be fixed by the direc
tors; that of subsequent auditors shall be fixed by the company in 
general meeting:
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(89.) Any auditor shall be re-eliglble on his quitting office:
(90.) If any casual vacancy occurs in the office of any auditor appointed 

by the company, the directors shall forthwith call an extraordinary 
general meeting for the purpose of supplying the same:

(91.) If no election of auditors is made in manner aforesaid, the Lieu
tenant-Governor in Council may, on the application of not less than 
five members of the company, appoint an auditor for the current 
year, and fix the remuneration to be paid to him by the company 
for his services:

(92.) Every auditor shall be supplied with a copy of the balance sheet, 
and it shall be his duty to examine the same, with the accounts and 
vouchers relating thereto:

(93.) Every auditor shall have a list delivered to him of all books kept 
by the company, and shall at all reasonable times have access to the 
books and accounts of the company. He may. at the expense of the 
company, employ accountants or other persons to assist him in 
investigating such accounts, and he may, in relation to such accounts, 
examine the directors or any other officer of the company:

(94.) The auditors shall make a report to the members upon the balance 
sheet and accounts, and in every such report they shall state whether, 
in their opinion, the balance sheet is a full and fair balance sheet, 
containing the particulars required by these regulations, and pro
perly drawn up so as to exhibit a true and correct view of the state 
of the company’s affairs, and in case they have called for explana
tions or information from the directors, whether such explanations 
or information have been given by the directors, and whether they 
have been satisfactory; and such report shall be read, together with 
the report of the directors, at the ordinary meeting:

Notices.
(95.) A notice may be served by the company upon any member either 

personally or by sending it through the post in a prepaid letter 
addressed to such member at his registered place of abode:

(96.) All notices directed to be given to the members shall, with respect 
to any share to which persons are jointly entitled, be given to 
whichever of such persons is named first in the Register of Members; 
and notice so given shall be sufficient notice to all the holders of 
such share:

(97.) Any notice, if served by post, shall be deemed to have been served 
at the time when the letter containing the same would be delivered 
in the ordinary course of the post; and in proving such service it 
shall be sufficient to prove that the letter containing the notices was 
properly addressed and put into the post office. 1897, c. 2, Sch. 1.
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TABLE B.

Table of Fees to be paid to the Reoistrar of Joint Stock Companies by a 
company having a capital divided into snares.

For registration of a company whose nominal capital does not exceed
$10,000, a fee of .................................................................................... $25 00

For registration of a company whose nominal capital exceeds $10,000, 
the above fee of $25, with the following additional fees, regulated 
according to the amount of nominal capital; (that is to say)—

For every $5,000 of nominal capital, or part of $5,000,
after the first $10,000, up to $25,000........................ $5 00

For every $5,000 of nominal capital, or part of $5,000,
after the first $25,000, up to $500,000 ...................... $2 50

For every $5,000 of nominal capital, or part of $5,000,
after the first $500,000 ................................................ $1 25

For registration of any increase of capital made after the first registra
tion of the company, the same fees per $5,000, or part of a $5,000, as 
would have been payable if such increased capital had formed part 
of the original capital at the time of registration. This provision 
shall apply to an extra-provincial company licensed or registered 
which increases its capital.

For a licence to or registration of any extra-provincial company, the 
same fees as are payable for registering a new company. In the 
case of an extra-Provincial trading or business company, which 
proves to the satisfaction of the Registrar that it is actually carrying 
on an established business beyond the Province, in which at least 
fifty per cent, of its subscribed capital is invested, there shall be 
accepted in commutation of the fees prescribed in the preceding item 
a fee of two hundred and fifty dollars.

For registration under this Act of any existing company, the certificate 
of registration whereof is issued pursuant to section 56 hereof, or the 
capital whereof is increased pursuant to section 5 (6) hereof, in lieu 
of the fee of ten dollars prescribed by section 5 of this Act, the same 
fees as are payable for registering a new company hereunder, allow
ing credit for registering a new company hereunder, allowing credit 
as part of such fees for the amount of fees paid by such company in 
respect of its original registration.

For a licence to or registration under this Act of any extra-Pro
vincial company already registered in this Province as a foreign 
company ............................................................................................ $10 00

And in addition thereto, if the licence or certificate of 
registration under this Act is issued pursuant to section 
66 hereof, the same fees as are payable for registering 
a new company hereunder, allowing credit as part of 
such fees for the amount of fees paid by such extra- 
Provincial company in respect of its original registration 
in this Province.



680 CANADIAN COMPANY LAW.

For a licence to an extra-provincial insurance company under section
125 of this Act ................................................................................. $25 00

For registering any document hereby required or authorised to be
registered, other than the Memorandum of Association................. $1 00

For making a record of any fact hereby authorised or required to
be recorded by the Registrar, a fee of ........................................... $1 00

Publication in the Gazette, according to the scale of charges as de
fined in Schedule A of the “ Statutes and Journals Act." 1897, 
c. 2; 61 Viet. (1898), c. 13, s. 15; 64 Viet. (1900), c. 5, s. 12.
The scale of fees provided by Table B shall apply to, and the fees there

in specified shall be taken on all registrations, proceedings or transactions 
relating to companies incorporated and carrying on business under any 
Act repealed by the said “ Companies Act, 1897,” dealt with in the office of 
the Registrar after the 20th day of May, A.D., 1898. 61 Viet. (1898), c. 
13, s. 17.

TABLE C.

Table of Fees to be paid to the Registrar of Joint Stock Companies by a 
company not having a capital divided into shares.

For registration of a company whose number of members, as stated 
in the articles of association, does not exceed 20..........................

For registration of a company whose number of members as stated 
in the Articles of Association, exceed 20, but does not exceed 100.

For registration of a company whose number of members as stated 
in the Articles of Association, exceeds 100, but is not stated to 
be unlimited, the above fee of $25, with and additional $1 for 
every 50 members or less number than 50 members after the first 
100.

For registration of a company in which the number of members is
stated in the Articles of Association to be unlimited, a fee of .. $100 00 

For registration of any increase on the number of members made 
after the registration of the company in respect of every 50
members, or less than 50 members, of such increase................... $1 00

Provided that no one company shall be licble to pay on the whole a
greater fee than $100 in respect of its number of members, taking

into account the fee paid on the first registration of the com- 
For registering any document hereby required or authorised to be

registered, other than the Memorandum of Association............... $1 00
For making a record of any fact hereby authorised or required to be

recorded by the Registrar of Companies, a fee of.......................... $1 00
1897, c. 2.

$10 00 

$25 00
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SECOND SCHEDULE.

FORM A.
Memorandum of Association of a Company limited by shares.

1st. The name of the Company is “ The Eastern Steam Packet Company, 
Limited.”

2nd. The registered office of the Company will be situate in 
3rd. The objects for which the Company is established are " the convey- 

“ ance of passengers and goods in ships or boats between such places as the 
“ Company may from time to time determine, and the doing all such other 
“ things as are incidental or conducive to the attainment of the above 
“ objects."

4th. The liability of the members is limited.
5th. The capital of the Company is dollars, divided into

shares of dollars each.
We, the several persons whose names and addresses are subscribed, are 

desirous of being formed into a Company, in pursuance of this 
Memorandum of Association, and we respectively agree to take the 
number of shares in the capital of the Company set opposite our res
pective names.

Names, Add reuses, and Descriptions of Subscribers.
Number of 

shares taken
subscriber.

“ 1. John Jones of 
" 2. John Smith of 
“ 3. Thomas Green of 
“ 4. John Thompson of 
“ 5. Caleb White of

in the (kninty of Merchant., 200
in the County of 25
in the County of 30
in the County of 40
in the County of 15

Total shares taken 310

Dated the day of November, 189
Witness to the above signatures,

A. B., No. Street, , British Columbia.
1897, c. 2.

FORM B.
Memorandum and Articles of Association of a Company limited by 

guarantee and not having a capital divided into shares. 
Memorandum of Association.

1st. The name of the Company is the “ Mutual London Marine Associa
tion, Limited.”

2nd. The registered office of the Company will be situate in 
3rd. The objects for which the Company is established are “the mutual 

“ insurance of ships belonging to members of the Company, and the doing all 
“ such other things as are incidental or conducive to the attainment of the 
“ above objects.”
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4th. Every member of the Company undertakes to contribute to the 
assets of the Company in the event of the same being wound up during the 
time that he is a member or within one year afterwards, for payment of the 
debts and liabilities of the company contracted before the time at which he 
ceases to be a member, and the costs, charges and expenses of winding up the 
same, and for the adjustment of the rights of the contributories amongst 
themselves, such amount as may be required, not exceeding dollars.

We, the several persons whose names and addresses are subscribed are 
desirous of being formed into a Company, in pursuance of this 
Memorandum of Association.

Names, Addresses, and Descriptions of Subscribers.
“ 1. John Jones of 
" 2. John Smith of 
" 3. Thomas Green of 
“ 4. John Thompson of 
“ 6. Caleb White of

in the County of 
in the County of 
in the County of 
in the County of 
in the County of

Dated the day of
Witness to the above signatures,

A. Vf., No. Street. British Columbia. 
1897, c. 2.

Articles of Association to accompany preceding Memorandum of 
Association.

(1.) The Company, for the purpose of registration, is declared to con
sist of five hundred members:

(2.) The directors hereinafter mentioned may. whenever the business of 
the Association requires it, register an increase of members:

(3.) Every person shall be deemed to have agreed to become a member 
of the Company who insures any ship, or share in a ship, in pur
suance of the regulations hereinafter contained:

General Meetings.

(4.) The first general meeting shall be held at such time, not being more 
than three months after the incorporation of the Company, and at 
such place as the directors may determine:

(6.) Subsequent general meetings shall be held at such time and place 
as may be prescribed by the Company in general meeting; and if 
no other time or place is prescribed, a genera] meeting shall be held 
on the first Monday in February in every year, at such place as may 
be determined by the directors:

(6.) The above-mentioned general meetings shall be called ordinary 
meetings; all other general meetings shall be called extraordinary:

(7.) The directors may, whenever they think fit, and they shall, upon a 
requisition made in writing by any five or more members, convene 
an extraordinary meeting:
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(8.) Any requisition made by the members shall express the object of 
the. meeting proposed to be called, and shall be left at the registered 
office of the Company:

(9.) Upon the receipt of such requisition, the directors shall forthwith 
proceed to convene a general meeting. If they do not proceed to 
convene the same within twenty-one days from the date of the 
requisition, the requisitlonists or any other five members, may them
selves convene a meeting:

Proceedings at General Meetings.

(10.) Seven days’ notice at the least, specifying the place, the day, and 
the hour of meeting, and in case of special business the general 
nature of such business, shall be given to the members in manner 
hereinafter mentioned, or in such other manner, if any, as may be 
prescribed by the Company in general meeting; but the non-receipt 
of such notice by any member shall not invalidate the proceedings 
at any general meeting:

(11.) All business shall be deemed special that is transacted at an extra
ordinary meeting, and all that Is transacted at an ordinary meeting, 
with the exception of the consideration of the accounts, balance 
sheets, and the ordinary report of the directors:

(12.) No business shall be transacted at any meeting, except the declara
tion of a dividend, unless a quorum of members is present at the 
commencement of such business; and such quorum shall be ascer
tained as follows, that is to say:—If the members of the Company 
at the time of the meeting do not exceed ten in number, the 
quorum shall be five; if they exceed ten, there shall be added to the 
above quorum one for every five additional members up to fifty, and 
one for every ten additional members after fifty, with this limitation, 
that no quorum shall in any case exceed tairty:

(13.) If, within one hour from the time appointed for the meeting, a 
quorum of members is not present, the meeting, if convened upon 
the requisition of the members, shall be dissolved. In any other 
case, it shall stand adjourned to the same day in the following 
week, at the same time and place; and if at such adjourned meet
ing a quorum of members is not present, it shall be adjourned sine 
die:

(14.) The chairman (if any) of the directors shall preside as chairman 
at every general meeting of the Company:

(15.) If there is ro such chairman, or if at any meeting he is not present 
at the time of holding the same, the members present shall choose 
some one of their number to be chairman at such meeting:

(16.) The chairman may, with the consent of the meeting, adjourn any 
meeting from time to time and from place to place, but no business 
shall be transacted at any adjourned meeting other than the busi
ness left unfinished at the meeting from which the adjournment 
took place:
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(17. At any general meeting, unless a poll Is demanded by at least five 
members, a declaration by the chairman that a resolution has been 
carried, and an entry to that effect In the Book of Proceedings of 
the Company, shall be sufficient evidence of the fact, without proof 
of the number or proportion of the votes recorded in favor of or 
against such resolution:

(18.) If a poll is demanded in manner aforesaid, the same shall be taken 
in such manner as (he chairman directs, and the result of such poll 
shall be deemed to be the resolution of the Company in general 
meeting:

Votes of Members.

(19.) Every member shall have one vote and no more:

(20.) If any member is a lunatic or idiot, he may vote by his committee, 
curator bonis, or other legeal curator:

(21.) No member shall be entitled to vote at any meeting unless all 
moneys due from him to the Company have been paid:

(22.) Votes may be given either personally or by proxies. A proxy shall 
be appointed in writing under the hand of the appointor, or if such 
appointor is a corporation, under its common seal:

(23.) No person shall be appointed a proxy who is not a member, and 
the Instrument appointing him shall be deposited at the registered 
office of the Company not less than forty-eight hours before the 
time of holding the meeting at which he proposes to vote.

(24.) Any instrument appointing a proxy shall be in the following 

Company, Limited.
I, of , in the County of being a

member of the Company, Limited, hereby appoint
, of , as my proxy, to vote for me and on my

behalf at the (ordinary or extraordinary as the case may hr) general 
meeting of the Company to be held on the day of ,
and at any adjournment thereof to be held on the day of

next (or at any meeting of the Company that may be held 
in the year ).

As witness my hand this day of
Signed by the said in the presence of

Directors.

(26.) The number of the directors, and the names of the first directors, 
shall be determined by the subscribers of the Memorandum of 
Association:

(26.) Until directors are appointed, the subscribers of the Memorandum 
of Association shall for all the purposes of this Act be deemed to 
be directors:
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Powers of Directors.

(27.) The business of the Company shall be managed by the directors, 
who may exercise all such powers of the Company as are not here
by required to be exercised by the Company in general meeting; 
but no regulation made by the Company in general meeting shall 
Invalidate any prior act of the directors which would have been 
valid If such regulation had not been made:

Election of Directors.

(28.) The directors shall be elected annually by the Company in general 
meeting:

Busbies of Company.

[Here insert Pules as to mode in which business of Insurance is to be conducted.] 
Accounts.

(29.) The accounts of the Company shall be audited by a committee of 
five members, to be called the Audit Committee:

(30.) The first Audit Committee shall be nominated by the directors out 
of the body of members:

(31.) Subsequent Audit Committees shall be nominated by the members 
at the ordinary general meeting in each year:

(32.) The Audit Committee shall be supplied with a copy of the Balance 
sheet, and it shall be their duty to examine the same with the 
accounts and vouchers relating thereto:

(33.) The Audit Committee shall have a list delivered to them of all 
books kept by the Company, and they shall at all reasonable times 
have access to the books and accounts of the Company: they may, 
at the expense of the Company, employ accountants or other per
sons to assist them in investigating such accounts, and they may in 
relation to such accounts examine the directors or any other officer 
of the Company:

(34.) The Audit Committee shall make a report to the members upon 
the balance Sheet and Accounts, and in every such report they shall 
state whether in their opinion the balance sheet is a full and fair 
balance sheet, containing the particulars required by these regula
tions of the Company, and properly drawn up, so as to exhibit a 
true and correct view of the state of the Company's affairs, and in 
case they have called for explanation or information from the direc
tors, whether such explanations or information have been given by 
the directors and whether they have been satisfactory, and such 
report shall be read together with the report of the directors at the 
ordinary meeting:
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Notices.

(35.)A notice may be served by the Company upon any member either 
personally or by sending it through the post in a prepaid letter 
addressed to such member at his registered place of abode:

(36.) Any notice, if served by post, shall be deemed to have been served 
at the time when the letter containing the same would be delivered 
in the ordinary course of the post; and in proving such service it 
shall be sufficient to prove that the letter containing the notice was 
properly addressed and put into the post office:

Winding up.

(37.) The Company shall be wound up voluntarily whenever an extra
ordinary resolution, as defined by the " Companies Act," is passed, 
requiring the Company to be wound up voluntarily.

Names, Addresses, and Descriptions of Subscribers.
" 1. John Jones of 
" 2. John Smith of 
" 3. Thomas Green of 
“ 4. John Thompson of 
" 6. Caleb White of

in the County of 
in the County of 
in the County of 
in the County of 
in the County of

Merchant

Dated the day of , -89
Witness to the above signatures,

A. B., No. Street. British Columbia.
1897, c. 2.

FORM C.

Memorandum and Articles of Association of a Company limited by 
Gurantee and having a capital divided into shares

Memorandum of Association.

1st. The name of the Company is “ The Highland Hotel Company, 
" Limited.”

2nd. The registered office of the Company will be situate in
3rd. The objects for which the Company is established are—" Facilitating 

“ travelling in the Province by providing Hotels and Conveyances by sea 
" and by land, for the accommodation of travellers and the doing of all such 
" other things as are incidental or conducive to the attainment of the above 
“ object."

4th. Every member of the Company undertakes to contribute to the 
assets of the Company in the event of the same being wound up during the 
time that he is a member, or within one year afterwards, for payment of 
the debts and liabilities of the Company contracted before the time at which
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he ceases to be a member, and the costs, charges, and expenses of winding 
up the same, and for the adjustment of the rights of the contributories 
amongst themselves, such amount as may be required, not exceeding 
dollars.

We, the several persons whose names and addresses are subscribed, are 
desirous of being formed into a Company, in pursuance of this 
Memorandum of Association.

Names, Addresses, and Descriptions of Subscribers.
“ 1. John Jones of 
" 2. John Smith of 
“ 3. Thomas Green of 
“ 4. John Thompson of 
" 5. Caleb White of

in the County of 
in the County of 
in the County of 
in the County of 
in the County of

Merchant.

Dated the day of , -89
We, the several persons whose names and addresses are subscribed are 

Witness to the above signatures,
A. B., No. Street. British Columbia.

Articles of Association to accompany preceding Memorandum of Association.

1. The capital of the Company shall consist of dollars, divided
into shares of dollars each.

2. The directors may, with the sanction of the Company in general 
meeting, reduce the amount of shares.

3. The directors may, with the sanction of the Company in general 
meeting, cancel any shares belonging to the Company.

4. All the articles of Table A shall be deemed to be incorporated with 
these articles, and to apply to the Company.
We, the several persons whose names and addresses are subscribed, agree 

to take the number of shares In the capital of the Company set opposite 
our respective names.

Names, Addressee and Description* of Subscribers.
Number of shame taken

subscriber.

“ 1. John Jones of in the County of son
"2. John Smith of in the County of — 25
" 3. Thomas Green of in the County of — 30
“ 4. John Thompson of in the County of — 40
“5. Caleb White of in the County of — 16

Total shares taken — — — 310

Dated the day of , 189
Witness to the above signatures,

A. B., No. Street, , British Columbia. 
1897. c. 2.
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FORM D.

Memorandum and Articles of Association of an unlimited Company having 
a Capital divided Into Shares.

Memorandum of Association. ,
1st. The name of the Company Is “ The Patent Stereotype Company.” 
2nd. The registered office of the Company will be situate in 
3rd. The objects for which the Company is established are “ the working 

" of a patent method of founding and casting stereotype plates, of which 
“ method John Smith, of , is the sole patentee.”
We, the several persons whose names are subscribed, are desirous of being 

formed into a Company, in pursuance of this Memorandum of 
Association.

Names, Addresses, and Descriptions of Subscribers. 
" 1. John Jones of in the County of
" 2. John Smith of in the County of
“ 3. Thomas Green of in the County of
“ 4. John Thompson of in the County of
" 6. Caleb White of in the County of

Dated the day of , -89
Witness to the above signatures,

A. B., No. Street. British Columbia.

Articles of Association to accompany preceding Memorandum of Association. 
Capital of the Company.

The capital of the Company is dollars divided into
shares of dollars each.

Application of Table A.
All the articles in Table A shall be deemed to be incorporated with these 

articles, and to apply to the Company.
We, the several persons whose names and addresses are subscribed, agree 

to take the number of shares in the capital of the Company set opposite 
our respective names.

Nemos, Addreesoe and Descriptions of Subscribers.
Number of 

ell «res taken
subscriber.

"1. John Jones of in the County of Merchant. 1
" 2. John Smith of in the County of — 5
“ 3. Thomas Green of in the County of — 2
“4. John Thompson of in the County of — 2
“ 5. Caleb White of in the County of — 3

Total shares taken — — — 13

Dated the day of , 189
Witness to the above signatures,

A. B., No. Street, , British Columbia.
1897, c. 2.



FORM E, as required by the Second Part of the Act.
Summary of Capital and Sharks of the Company, made up to the day of

Nominal capital, $ , divided into shares of $ each.
Number of shares taken up to the day of
There has been called up on each share, $
Total amount of calls received, $
Total amount of calls unpaid, $

List of persons holding shares in the Company on the day of , and of persons
who have held shares thereon at any time during the year immediately preceding the said 
day of , showing their names and addresses, and an account of the shares so held.

jSE.,

NAMES, ADDBE8SES, AND OCCUPATIONS. ACCOUNT OF SHABES.

Kemerke.

Christian Address. Occupation.
existing members

Additional shares held by 
existing members during 

preceding year.
Sharer held by persons no 

longer members.

Number. Tre~,re. Number.

9
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ORDERS IN COUNCIL.
The following Orders in Council relate to Companies and have the force of

AT THE GOVERNMENT HOUSE AT OTTAWA,
Tuesday, the 19th day of June, 1894.

Present :
HIS EXCELLENCY THE GOVERNOR GENERAL IN COUNCIL.

On a memorandum, dated 7th June, 1891, from the Minister of Justice, stating 
that for the reasons hereinafter mentioned, it appears to him to be advisable and in 
the public interest, in cases where a charter of incorporation is to be granted under 
the provisions of “The Companies Act" (Revised Statutes of Canada, chapter 119), 
that the prefix “ The " should form part of the corporate name to be given to the 
company.

The Minister further states I hat it may be assumed that one of the chief 
purposes of obtaining Letters Patent under the Act above referred to, would be the 
obtaining of that freedom from liability attaching to persons ordinarily engaged in 
business or trade, and he therefore is of opinion that it is essential that the name 
of the company to be incorporated should be such as would be a constant notice to 
any one dealing with the company that it is incorporated, and as such, subject to 
statutory limitation as to liability.

The Minister therefore recommends that, in all cases where Letters Patent of 
incorporation are granted under the provisions of the Act in question, the prefix 
“ The " shall form a part of the corporate name to be given to such company.

The Committee submit the above recommendation for Your Excellency’s appro
val, and recommend that this minute, if approved, be published in the Canada 
Gazette.

JOHN J. McGEE,
Clerk of the Privy Council.

Vide Canada Gazette, vol. XXVII., p. 2378.

AT THE GOVERNMENT HOUSE AT OTTAWA,
Tuesday, the 9th day of February, 1897.

Present :
HIS EXCELLENCY THE GOVERNOR GENERAL IN COUNCIL.

On a memorandum, dated 6th February, 1897, from the Secretary of State repre
senting that It appears to him advisable and in the public interest, In cases where a 
charter of incorporation la to be granted undei the provisions of “The Companies 
Act" (Revised Statutes of Canada, chapter 119), that the word “ company " or some 
equivalent collective noun or special designation such as “ association," “ factory," 
or “ club” should form part of the corporate name to be given to the company.

The Minister observes that by an Order in Council dated 19th June, 1894, it is 
provided that the prefix “The" shall be included In the name of companies incor
porated under the statute above cited, and it would seem to him that to give full 
and proper effect to the terms of that Order in Council some provision should be
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made which would necessitate the addition to such name of a term indicating that 
the body to which incorporation is granted is one composed of several persons 
within the meaning of the Act in question. Moreover he is of opinion that with 
tlie addition of such a term all possibility of misconception as to the corporate 
existence of the company would be thereby removed.

The Minister, therefore, recommends that In all cases where Letters Patent are 
granted under “The Companies Act," the word “company" or some such collective 
noun shall form part of the corporate name to be granted to such company.

The Committee submit the above recommendation for Your Excellency's 
approval.

JOHN J. McGKK,
Clerk of the Privy Council.

Vide Canada Gazette, Vol. XXX., p. 1(126.

TARIFF OF FEES.
Relating to Mining Companies operating in the Yukon District and North- West 

Territories.

By Order in Council of the 3rd August, 1898, In virtue of the provisions of 
Section 5 of Chapter 49 of 61 Victoria, “ An Act to amend the Companies' Act," the 
following tariff of fees were fixed as the tariff of fees to be paid on application for 
licenses by companies or corporations incorporated under the laws of the Parliament 
of the United Kingdom, or of any foreign country intending to carry on mining 
operations in the Yukon district and North West Territories, viz.
When the capital stock of the company applying for a license is $1,000,000.. .$ 500 00
For every additional million, $100 extra to be charged.
When the capital stock of the company applying for a license is $500,000 or

upwards and less than $1,(MM),000 ...................................... ......................... 300 00
When the capilal stock of the compauy applying for a license is $200,Ü0U or

upwards and less than $500,000 ................................................................... 250 00
When the capital stock of the company applying for a license Is $l(M),(MM)or

upwards and less than $200,0(N)................................................................... 200 00
When the capital stock of the company applying for a license is more than

$40,000 and less than $100,000 ...................................................................... 150 00
When the capital stock (of the company applying for a license is $10,(MM) or

less than $K).UH> . 100 00

Vide Canada Gazette, vol. XXXII., p. 280.
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Beyond authorized limit......................350
“ Ultra rires" by directors................  351
Liability and power as to in Quebec. 353 
Precautions to be taken by lender

when limit is not stated................. 356
When act restricts borrowing power 

to a certain amount, when does it
become exhausted /............................  361

Power to borrow implies power to
mortgage............................................. 362

Company s liability for debts when 
statutory requirements are not

Breach of trust by director, con
sequence of.......................................  303

British Columbia Companies'Act 610
“Bucket shop’* transactions......... Ill
Burden of proof to show that the 

shares were not actually paid up.. 243 
Business, when company is justified

in starting.......................................... 65
Shall not lie commenced until a

certain amount is subscribed......... 66
Kill'd of winding-up order on........... 429
Liquidator may carry on, in winding-

up.............................................................440
By-law on which calls are based,

irregularity of....................................  242
By-laws, powers of directors as to . 268

Must be confirmed by company......... 285
Subject to the ultimate approval of

the shareholders...................................295
(For Forms of By-laws—see Forms.)

C

Calls, defences on................................. 138
Defence to, alleged irregularities in 

the original organization of a com
pany cannot be set up as a defence 142

Generally, 148; Dom. Act, 532; Dorn. 
Corap. Clauses Act, 500; Ontario 
Act, 579; Quebec Act, 609; B.C.
Ad..................................................................... <>;«»

Power of directors to make...............  148
Necessary to render subscription

payable................................................  149
Made by directors before the charter

is obtained, must be ratified......... 149
When deemed to be made.................. 149
When not neeeeasry, payment, of

subscription before call....................  150
Interest on................................................150
What amount of stock may be called

at one time.......................................... 161
Questioning director's right to make 152
Nature of power to make..................  152
Made to prevent transfer or to

increase saleable effects.................. 152
Acquiescence, estoppel........................ 153
Delegation by directors of power to

make .................................................. 153
Intervals between................................  168
Illegality of one call does not effect

legality of subsequent ones........... 154
Court may make calls on a winding-

up ......................................................... 154
Directors may be compelled to make

when company is insolvent............. 155
Not necessary to allow creditor to

proceed against shareholder......... 155
Making, is not commencing oper

ations ................................................... 156
Unwritten agreement as to, cannot 

vary terms of written agreement.. 156
Notice of, when necessary................. 156
Requirements of notice........................ 157
Mode of giving notice.........................  157
Proof of notice given...........................  159
Payment of in paper............................. 106
Effect of disregarding requirement

of charter that call be made........... 160
Makingof, not a condition precedent 

to the creditor’s right to recover. 218 
Not necessary to let in right of com

pany creditor, contra with regard
to assignee..........................................250

Under the Winding-up Act ............. 449
Cancellation of shares and can

cellation of share certificate...........105
Capital not called up, meaning of.. 68 
“Capital stock,” meaning of term 68 
Capital Stock (if Loan Company

not to be less than 8100,000.00 ........ 38
Generally 63; Dom. Act, 534 ; Dom. 

Comp. Clauses Act, 560 ; Ontario
Act.................................. w...................  573

Requirements of the Companies’ acts
as to......................................................  63

Amount required to justify a com
pany in starting business................ 65

Commencing business with in
adequate .............................................. 65

Is a trust fund for creditors............... 66
Payment of by cash or otherwise ... 81 
Increase of, 92; Dominion Act, 533;

B.C. Act................................................  670
Reduction of, 94 ; B.C. Act...................642
Find   96
Floating or circulating........................ 96
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Reduction of by transfer to '• dum
mies" .................................................. 108

Devices to accomplish reduction of.. 110
Insufficiently subscribed.................... 280
Manner of changing amount of........ 287
Right to invest surplus...................... 402

Carrying on business in the 
name of a company after incor
poration, but before complete form
ation...................................................... 52

Carrying on a business after 
its sale, by means of a company
formation............................................. 01

Cause Of action against share
holder, where it arises......................210

Certificate of incorporation,
not conclusive.................................... 37

Certificate of shares........................  106
Purpose only to show legal and not

equitable title.....................................  187
“Certification." what constitutes. 188 
Cestui que trust, shares taken

for illegal ..........................................  184
Charter, Forfeiture of. 33; Ont Act 503

Forfeiture of, as » defence «gainst
company's creditors.......................... 230

Position of, before commencing
business............................................... 120

Illegality of, when it can be pleaded 
by way of defence to an action for
calls....................................................... 141

Dissolution of......................................... 409
Charter members, position of . 115 
Chief place of business must

be wit inn Canada..... ....................... 88
Clubs, Dominion Winding-up Act

does not apply to (note 0)................. 410
Colourable t ransfer........................... 108
Commencing business, exting 

uislmient of franchise by non-user 240
“Commencing operations,". 120

Making calls does not constitute ... 150
Commercial company,definition

of............................................................. 371
Commercial contracts, by what

law governed in Quebec (note 4). . 352
Commercial paper, resumé of

general law ns to issue of...............  294
Companies’ Acts, abuses of......... 49
Companies' Clauses Act, I)om. 557
Companies, creation of................... 1

Promotion of......................................... 10
Incorporation of.................................. 31
Limited by Shares—Regulations for

Management of in B.C...................  067
Failure to incorporate, money paid 

to Receiver Gener’l maybe returned 40 
A company is ns distinct a being as

an individual is................................ 55
Members of may form a new one,

construction companies.................. 58
Powers of................................................ 00
Incidental powers of............................ 60
Who constitute the company............ 69
Company is owner of unissued shares 69 
Alleged irregularities in the original 

organization cannot be set up as a 
defence to calls.................................. 142

Pag.»

Suehec view of the nature of............ 172
xistence of cannot be enquired into 
except by direct proceedings by
the Attorney-General.....................  231

Starting business with insufficient.
subscribed capital.............................. 230

Organization without directors may
lie fraudulent.....................................  261

Liability of for commercial paper
signed by president or officers.......  325

Liability of for libel published by its
servants or agents............................  310

Liability of for acts of agents...........338
Borrowing powers............................... 347
Powers of to liorrow and mortgage

when acts are silent......................... 349
Liability of ultra vires loan.............  354
Distinction between liability for 

loans for ordinary purposes and
loans on capital account.................. 356

Difficulty oi determining what

fowers possessed by implication . 361 
ruding Company," definition of.. 371 
Liability for debts when statutory 

requirements are not complied
with....................................................  391

Right to invest surplus capital ....... 492
Power to receive money on deposit . 492 
Right of company to discount notes. 492
Dissolution of......................................... 498
Position of, after dissolution...........414
Retain their corporate state and 

powers until alFairs are wound up. 439 
Must not purchase stock in other 

Corporal Ion*—Dom. Comp, Clauses 
Act, 565 ; Dom. Loan Comp. Act,
549 ; Ont. Act...................................... 599

Compensation in Winding-up
proceedings ......................................  453

Compromise, power to, does not
authorize forfeiture.......................... 101

Of debts by liquidator......... ................. 442
Conditional or voidable subscrip

tions not to lie counted till paid in. 07
Consent necessary to make a person

liable as a shareholder.....................  130
Conspiring to Induce the purchase 

of shares.............................................. 112
Construction companies 59
Construction contract, whether 

contract entered Into on behalf of 
the company or of contractor con
structing the company’s work — 331 

Contempt Of court for refusal of 
witnesses to answer questions — 464 

Contracts which must be disclosed
in prospectus.......................................  11

Effect of omission to disclose............... 12
Of promoter, with and at expense of

the company......................................... 20
Before formation, ratification by

company..............................................  27
Made liefore incorporation, liability

of promoters for.................................. 26
By directors with company.................. 58
Gaming...................................................  Ill
Of membership....................................... 113
For subscription, when formed......... 120
By correspondence................................ 158



696 CANADIAN COMPANY LAW.

p«r>
Of subscription, example of insufll-

lIlBSJ of............................................... 256
Executed snd exeeutorj .................... 2*7
With the compnny, power of direc

tors to enter into............................... 299
Between director and liquidator— :*)3 
Secret contractu by director» with 

promoter :mi
Power* of director* to contract for

the company......................................  .‘J06
Difficulty of determining whether 

made on liehalf of the company or 
of the contractor Ac. constructing
its work*............................................. 331

Necessity of corporate Heal on . .334, 341
Ultra vires, general doctrine of.......  357
Ultra vires, power of enforcing.......  358
Liability of agent*, officer* or ser

vant* of the company, special pro
vision a* to, 40fl ; Dom. Act, 544 ;
Dorn. Comp. Clause* Act, 563 ; On
tario Act, 590; Quebec Act, 613;
B.C. Act..............................................029

Fraud of creditor*................................. 400
Under B.O. Act............. M

Contributory, (see also Share
holder».)

Definition of.......................................... 116
Effect of unnecessary delay by dir

ector* to confirm transfer..............  192
Mode of determining who l*............... 218
Who are contributories....................... 220
Extent of liability................................. 220
Distinction between contributory

and shareholder................................ 220
Their llabilltie* and rights under the

winding-up acts................................. 447
Surrender of hooks, papers, &c. by.. 447 
Power* of court in adjusting their

rights.......................................................449
Definition of under the winding-up

act......................................................... 449
Conversion of Share* into Stock

under B.C. Act................................... 069
Corporate name 43
Corporate seal, necessity of on 

contracts by the company.........334, 341
Corporate securities 372
Costs of older declaring ownership

of shares................................................207
Of winding up payable out of assets 

of company in priority to all other
claims.................................................. 466

Coupons generally................................388
Payable to bearer................................. 388
Interest on.............................................  389
Detachment from bonds....................  391

Court, interference by in election of
directors.................................................270

Management of undertaking by — 330 
Creditors, right of to proceed 

against shareholders, call not
necessary.............................................  155

Liability of shareholders towards... 210 
Conditions necessary to allow them 

to proceed against shareholder— 217 
Meaning of word “creditor" in the

Winding-up act............................... 422
Who is a creditor so as to entitle him 

to present a petition........................  426

Claims of in winding-up proceedings
431, 451

Secured claims in winding-up pro-
ceedings ................................. .................. 454

Proving claims.........................................458
Cross demands 225
Curator, liability of..........................213

D

Damages, action for, will lie for
refusal to transfer.............................  187

For non-registration of shares......... 200
Measure of, for non-registration of

shares................................................ 200
Measure of, for issuing fully paid 

shares at a discount........................... 313
Debentures, power to issue...........348

When registered constitute privi
leged claim................................ 348 (note)

Certificate holders, responsibility of
directors to............................................316

Meaning of word “ debenture ". .372, 383
Conception of in this country............ 373
Holder* of, position of.......................... 373
Method of securing payment of....... 378
Registration Act................................... 379
As creating a charge on real estate..

379 (note 1)
Registration Act, fees of Registrars. 381 
Registration of, consequences of non

registration ...................................... 383
Registration Act in Queliec, neces

sity for ................................................... 384
Special provision of Quebec Com

panies’ Act as to délient u res
creating privilege..............................  384

Considered a* negotiable instru
ment* ................................................. I486

Interest on................................... 386
Secured hv collateral...........................  389
Issued in blank........................................ 389
Position tif indorsers..............................390
Necessity of presentation of, for pay

ment at p'-kce payable......................  390
Pledge of . 394

Debenture holders, manager ap
pointed by..............................................336

Rights of mortgagees of public com
panies......................................................368

Remedies of.............................................392
May present winding up petition ... 427 

Debts of Company, \ hen company 
deemed to be unable v pay, under
the winding-up act...........................  422

Purchase of in winding-v i proceed
ings........................................................ 451

M Debts and liabilities. ' mean
ingof....................................................  449

Deceit, action of ................................. 14
Declaration to be filed by com

panics in Quebec............................47,610
‘ De fF.Cto" officers................................ 324
“De facto" directors.............................275
Defences to actions against share

holders........................... 229 & following
to actions by directors, illegality of

election................................................ 277
Delay in repudiating shares............. 145
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By directors to confirm transfer,
effect, of.................................................. 192

Delegation of powers by directors. 281
Demands incidente...................................... 226
Deposit. Company's power to receive

money on.........  ..................................  402
Deposits paid to cover preliminary

expenses ... ...................................... 80
Directors, liability of for misrepre

sentation in prospectus................... lfl
Making contracts with company— 58 
May accept transfers of shares to

themselves............................................  108
Liability of for transfers of shares 109,017 
Liability of for reduction of capital

by transfer to “dummies".................. 108
Liability of for qualification shares.. 127 
Subscription to shares in trust by... 127 
Misrepresentation by as ground of

action against the company............144
Power of to make calls......................... 118
Discretionary power in making calls 153 
May be compelled to make calls

when company is insolvent.............. 155
Liability of, on transfers of share» 104
Right to restrain transfers...............  164
Right of, t,o restrain transfer.............. 104
Right to transfer..................................... 170
Liability for issue of shares at a dis

count ............................................... 848
Illegal acts of. as a defence by share

holder in action by creditor............ 249
Jointly and severally liable for trans

fer of shares to a person who has 
apparently not sufficient means to
pay..............................................................253

Generally, 258 ; Dom. Act. 535 ; Dom. 
Comp. Clauses Act, 658 ; Ontario
Act, 580 ; Quebec Act.......................  007

Number required....................................  259
First or provisional directors, their

power ........................................  200
Organization without directors may

be fraudulent..........................................261
Power to increase or decrease num

ber of.......................................................... 202
Election of, means of compelling it .. 202
Vacancies in Board, how filled.........  203
Removal of, before expiry of term . 204 
Qualification of, continuing qualifi

cation ...................................................... 264
Appointment of, quorum, time of 

elections................................................. 266
Notice of meeting of shareholders

and of directors....................... 861
Meetings of the company, quorum.. 208 
Procedure at meetings of company,

voting..................................................... 209
Control of courts over corporate

elections............................................... 270
Quo warranto as means of testing

corporate elections............................  271
Proceedings by mandatory injunc

tion ....................................... !................  272
Voter's qualification, who are bona

fide shareholders................................  273
Effect of slight irregularities on

election................................................... 274
Holders of stock In representative 

capacity may vote.............................. 247

Directors “dr facto"..............................  275
Directors “dr jure”................................ 275
Company may be liound by act of 

dr facto Directors if within auth
ority given them; otherwise contra 275 

De jure directors become provisional
directors in default of election___ 270

Acts of, after cessation by company
of its functions.......................................270

Illegality of election as defence to
actions.................................................... 277

Forcible assumption of office...........  278
Quorum, what constitutes, rules

under Bank Act..................................  278
Power of, to delegate their fund ions 281 
Power of to invest one person with

supreme control.....................................282
Can only act as a Board ..................... 282
Sense in which directors are agents. 283 
Powers of administration and man

agement ................................................... 283
Remedies of shareholders dissatisfied

with directors........................................285
Limitation of power» of, By-laws 

must, be confirmed by company .. 285 
Company’s sanction required to acts 

beyond administration, sale of 
assets and good will, assignment . 28,5 

Responsibility of company for ultra
vires act of............................................  287

Apparent authority.......... .................  287
Acquiescence ns a remedy for ultra

vires acts of directors....................... 289
Further instances of administrative

powers ..     880
Extraordinary powers given by by

laws or special statutes........................290
Incidental powers of directors of

trading companies............................... 292
Company’s power to mortgage.......... 291
Power of to issue negotiable paper,

by law 292
Résumé of general law as to issue of 

commercial uap- r by companies... 294 
Powers specially delegated to direc

tors to regulate by by-laws to be 
ultimately sanctioned by the share
holders .............................................. 886

Obtaining increased powers for the
company................................................  297

Manner of changing amount of 
capital stock or subdividing the
shares........................................................297

Remuneration of.................................... 290
Allotment of stock................................. 298
Regulation of payment of stock — 298 
Appointment of liquidator ends

powers of directors............................. 299
Fiduciary duty of directors to the

shareholders........................................  299
Power of contracting with the com

pany ............................................... 888
Duty of, as trustees of the company. 300
Infra and ultra vires acts...............   300
Right of third parties to impugn

acts of before winding-up...............  302
Right of liquidator to impugn acts 

of, after commencement of winding
up ............................................................302

Consequence of breach of trust by .. 303
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Contract* between director and
liquidator................................................. 303

Secret contracts by director with
promoter ............................................... 304 1

Director a* an ordinary shareholder
in renard to 111* own shares...........  305

Power of, to contract with the com
pany ............................................................300

Rules a* to the bringing of action*
to restrain act* of directors.............307

Right of action against, for fraud or
misfeasance.............................................308

Responsibility of, for unlawful acts
of the Board..................... 300

Responsibility for wrongful acts of
the company........................................... 311

Responsibility of for unlawful act*
of otlicers appointed by them..........311

Measure of liability for their wrong
ful acts, estoppel of shareholders.. 812 

Responsibility of, for injuries caused 
to third parties by their reports to
the company........................................... 316

Responsibility' of, to holders of
debenture certificates....................... 316

Liability of, on transfers of shares
.W, 317

Liability of. for illegally declaring a 
dividend, 317; Dot». Act, 541 ; Dorn. 
Comp. Clauses Act, 564; Ontario
Act............................................................... 500

Liability of, for lending money to 
shareholders, 317 ; I)om. Comp. 
Clauses Act, 564 ; Ontario Act.... 500 

Liability of, for employees’ wages,
318; Dom. Act, 542; Dorn. Comp.
Clauses Act........................................... 564

Liability of, on documents issued in 
company's name without word
“limited.”...............................................318

Liability of.for publishing pro-pectus 
without disclosing contracts with
promoter................................................. 310

Right of for indemnity for expenses
and costs................................................  310

Penalties for wrongs by directors in 
connection with company’s books. 320 

Penalty for default to send state
ments to Provincial Secretary 320

Responsibility of, after retirement.. 320 
Powers of to appoint subordinate

agents............................................ MB
Power to borrow and mortgage.........348
Right of company to confer the 

power to borrow upon directors.. 350 
Liability of for liorrowtng lieyond

authorized limit...................................  350
Their powers and their duties as to

borrowing, in Quebec............................ 353
Omission to elect, and ceasing to do 

business tor some time, does not 
of itself work a dissolution of the
company................................................. 410

Position of on appointment of
liquidator.................   444

Directory, requirements of statutes 301 
Discontinuance of winding up

proceedings by petitioner.............. 427
Discount, bonds issued at.................. 301

Shares issued at...................................... 60

Discounting paper of company In 
which Iwiik cashier is interested 337 

Dissolution and winding-up of
companies.............................................. 408

How and when corporation* may be
dissolved................................................... 408

Under the winding-up acts.................. 413
Position of company after...................... 414
Amalgamation may o|iemte................ 415

Dividend which impairs capital, 06 ;
Quebec Act, till ; B.C. Act................620

Illegally declaring, liability of direc
tors ........................................................... 317

Preferential, in charter, how affected
by winding-up act............................... 460

Unclaimed at time of final winding

Dividend sheet, preparation of in
windinc-up...........................................467

Domicile : .•service of Process— Dom.
Act, 5-12 ; Ontario Act, 584 ; Quebec 
Aet, 614 : B.G. Act 646

Dominion Acts, general and
special. ................................................... 6

Dominion Parliament, powers
of................................................................ 2

Drafts, power of secretary to indorse
and accept.................................................. 327

‘‘Dummies," transfer to.................... 108

K
Election by secured creditor in

winding no proceeding................... 456
Election of directors- means of com

pelling It................................................... 262
Time of elections ................................... 266

Estoppel, application of doctrine of 
in cases of ratification of contracts 20 

As applicable to implied agreement
to take shares.......................................  127

Company is estopped front denting 
the validity of a cert ill cate of 
shares as ugqlnst the registered
owner........................................................ 187

Transferror is estopped from deny
ing title of transferree .................... 100

In case of fraudulent transfer by
broker......................................................  205

As a defence by a shareholder. 224
Subscriber estopped by the act of 

subscribing, from setting up want
of incorporation as a defence.......... 231

Where shareholder questions the
legality of the issue of stock............ 241

Of shareholders in cases of directors'
wrongful acts....................................... 312

Company is estopped from pleading 
want of formality of loan when
benefit is received............................... 357

Evidence parol is admissible to 
shew a transfer of shares absolute 
In form to have been intended by
way of security merely.....................  216

I But otherwise in the Province of
Quebec....................................................  216

As to transfer of shares........................ 253
Books of company are prima facie,

I in winding up proceedings.............. 451
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Page

See also Proof ; Burden of Proof. 
Executed Contract 287
Execution. Mile of franchise under. $12 

Against the company l»y creditors.. 217
Executor, liability of.........................  213

Of a creditor of company is entitled 
to present winding-up petition be
fore he has obtained probate.........  427

Existing Company may obtain 
a charter under the General Com
panies’ Act....................................... 7

Extra Provincial Companies
license, 401 ; B.C. Act......................  054

Registration of in B.C......................... 057
Provisions applying to in B.C.......... 860

False returns -Ontario Act................ 603
Fees payable for incorporation—Dont.

Act, 34 ; Ontario Act, 502 ; B.C. Act 070
Of directors.................................................290
Of liquidator............................................  430
Yukon Tar ill'of......................................... 501

Fiduciary duty of directors to the
shareholders......................................... 209

Fictitious name, subscription for
shares in................................................  183

Subscription, distinction between, 
and a fraudulent allotment to 
persons who never contracted to
take the shares allot ed.....................  134

Filing claims ill winding-up...............  453
Financial matters 340
Fixed capital 90
Floating or circulating capital... 00
Floating security, when it becomes

effective.................................................... 372
Foreign companies having 

agency in Quebec must register... 47
License by, 300 ; B.C. Act...................  054
Application of winding up act to ... 420 
May obtain License to mine In Yukon 555 

Forfeiture of charter, 40» ;
Ontario Act............................................. 503

As a defence in actions by company
creditors......................................... 2311, 251

Procedure to obtain.............   412
Forfeiture of shares, when per

misalble..................................................  101
Power of is to be construed strictly. 103 
Power cannot be exercised for the 

lieneflt of the shareholder . 103
Power of compromise does not auth-

oi ize..................................................— 104
Not necessary that shares lie sold at

public auction......................................  104
Notice of....................................................  105
Formality of declaration of...............  105

“Forfeiture" and “Election" 
by secured creditor under winding- 
up net........................................ IH

Forged transfer, company ■
liability on.................................................204

Under B.C. Act....................................... 882
Formation of company, with

drawal of proposed member before 29 
Carrying on business before................ 25

Page
Forms. Notice of application for

let ters patent...................................... 480
Petition for incorporation ................. 170

| Declaration as to identity pf petition
ers for incorporation......................... 172

| Declaration as to the truth of the 
statements of the petition for in
corporation, and as to the proposed 
corporate name lieing unobject Ion 
able 172

1 Declaration of insertion in Canaria 
Gazette of notice of intention to
apply for letters patent................... 473

Certificate of bank deposit.................  473
I Declaration verifying signature to

deposit certificate ............................. 474
j Petition for supplementary letters

patent increasing capital stock___ 474
By-law in connection with such

Petition. ... .........  178
Statutory declaration in support of

such petition....................................... 476
! Petition for grant of supplementary 

letiera patent changing the name 
of t lie company . 171
Declaration verifying truth of such

net it out................... I
Notice of intention to apply for sup

plementary letters patent extend
ing the powers of the company. .. 470 

1 Petition tor supplementary letters 
patent extending the powers of
the company........................................... 470

j Declaration as to passing of resolu
tion verifying notice and petition 
for supplementary letters patent 
extending powers of company 480 

j Declaration verifying insertion in 
the Canaria Gazette of notice of 
intention to apply for supplemen
tary letters patent extending the
power- of the company....................... 482

I Petition for supplementary letters 
patent sub-dividing shares of com
pany 483
Statutory declaration in support

of such petition....................... .. 4H4
By-law in connection with such

petition..............................................  484
Statutory déclaration in support of 

application for confirmation of 
by-law increasing (or decreasing)
number of Directors......... — 485

| Statutory declaration in support of 
I application for supplementary 

letters patent confirming by-law 
changing chief place of business
of company ..........................................  48(t
Bj law in connection with such

application........................................  487
Notice of intention by an existing 

company of application for re
incorporation, under the provi
sions of “ The Com panics' Act ”... 488 
Statutory declaration verifying 

such nolle «W
Petition for re-Incorporation.............  480

Declaration verifying truth of such
petition................................................. 41M>

Power of attorney................................. 401
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Meetings for organization................  494
By-law*................................................... 495
Trust deed to secure debentures.... 498 
Mortgage bond guaranteed by Trust 

society, etc*...........................‘. . 817
Mortgage bond not guaranteed — 520 
Another form of mortgage to trus

tees to secure bonds........................ 523
By-law to authorize Issue of bonds. 524
Mortgage-----% gold bonds ............. 520

Interest coupon................................. 527
Trustees' certificate............................527
Endorsement...................................... 517

Petition for incorporation under
Ontario Act.  800

Declaration to l>e made by compan
ies in Quebec...................................... 617

Under B.C. Act.............. .............. 681, 686
Franchise, extinguishment of by

non-user or abuse............................... 240
Power to mortgage.................................302
Of public companies granted upon 

consideration that the public con
venience would be served thereby. 368 

Abandonment or surrender of . ... 411
Fraud in obtaining subscriptions... 18 

Actions against directors for fraud.. 308 
Fraudulent application of pro

ceeds of loan......................................... 360
Preferences in contract...................... 459
Representation of secretary as to

debenture stock................................. 326
Transfer of shares....................................204
Transfer before winding-up................228
And negligent practices..................... 663

G

Gaming contracts......................... ill
General and Special Acts 6,8
Good Will, assignment of...................285
Gross Negligence, liability of

directors for........................................ 314
Guardian not personally liable as 

shareholder ........................................ 213

H

“Holding-out" doctrine................  338
Hypothec, distinction between hy

pothec and the English law of
mortgage............................................... 374

Power to hypothecate.........................  348
Hypothecary Creditor In Que

bec—rights of....................................... 370
Petition by, to wind-up...................... 427

Implied agreement to bike shares.. 127 
Powers of company—difficulty of de

termining in matters of contracts. 361 
Incorporation of companies, 

powers of provincial legislatures.. 2
Mode of................................................... 6
By letters patent, 31 ; Dom. Act, 529;

Onbirio Act........................................... 571
Under Brit. Columb. Act....................  620
Generally.........................................  31

Notice of................................................. 37
Pleading want of incorporation as a

defence...................................................231
See also Letters Patent, Registra

tion, etc.
Increase <>f capital stock.................. 92
“Indebted." meaning of word 

when member becomes indebted
for calls.................................................. 184

Injunction to restrain use of name. 45 
To restrain use of name where com

pany is illegally organized................ 53
To restrain election of directors.......  272
To stay winding up proceedings ... 424 

Insolvent Company, sale and
purchase of property of.................... 56

Insolvency of company doi-a not ipso
facto dissolve it.................................  410

The winding-up acts............................ 416
When company deemed to he sub

ject to the Dominion Winding-up
Ant......................................................... 421

Inspection Ontario Act, 589; B.C.
Act ....................................................... 650

Interest, payment of, to share
holders.................................................. 101

On calls ............................................. 150
Interrogatories by Court under

the winding-up act.........   464
“Issue" of bond.....................................393

J
Judge, jurisdiction of in winding-up

company ...........................................  426
Jurisdiction of Dominion Parlia-

Of Provincial Legislatures................ 2

K
“Knowingly issue" 12

L

Laches in repudiating shares........... 145
In transfer of shares........................... 103

Landlord and tenant, rights of 
landlord in Quebec upon winding
up a company.................................... 452

Legal Proceedings, under B. O.
Act   652

Legislatures, powers of.................. 2
Lending money to shareholders,

liability of directors........................  317
Lessor privilege for rent in winding-

up proceedings..................................  452
Letters patent, incorporation by,

31 ; Dom. Act, 529; Ontario Act... 571
What may be embodied therein---- 32
Not voided for irregularity, 32 ; On

tario Act, 592 ; Dom. Act, 545 ;
Quebec Act.........................................  603

Notice of granting of........................... 32
Effect of................................................... 32
Procedure necessary to obtain......... 34
Who may obtain.................................. 36
Make conclusive proof of every mat

ter set forth therein.........................  37
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Can only be set aside by direct action 37 i
Application for....................................... 38 j
What they must, contain...................... 38 I
May include matter having the effect

of a by-law........................................... 41
Petition for issue of.............................. 40 I
What such petition must contain... 40 i
Annulment of....................................... 232 ;
Procedure to obtain, annulment of

transfer................................................412 j
To companies incorporated by spe

cial act.................................................. 607
Libel published by agents of com

pany....................................................  340
License by companies incorporated

outside province, 800 : B.C. Act . 064 j
Lien of company on lie shares......... 170 |

Has company a lien on its shares at
common law....................................... 171

Elfect of lien created by general law 182
Created bv by-law .............................. 182
Waiver of by company..........................183
On company s property under wind

ing-up act............................................. 468
“Limited" .............................................  42

Use of the word, 40 ; Dom. Act, 646 ;
Ontario Act, 576; B.C. Act........... 040

Liability of directors on documents 
issued in company’s name without
the word............................................. 318

Liquidation of companies..............  410
Liquidator shareholder may be

appointed........................................... 147
But generally desirable that he he 

neither creditor nor shareholder
of company to bo wound up........... 433

Incorporated company may be ap
pointed................................................  434

May intervene in action by creditor 
against a shareholder for unpaid
calls......................................................  234

Appointment of, ends powers of
directors.................................................290

Right of to impugn acts of directors 
after commencement of winding-
up .......................................................... 30»

Appointment of................ .........  424 , 432
Security by............................................... 432
Provisional liquidators......................... 432
Canvassing for votes by....................... 433
Resignation,removal or discharge of 434
Filling vacancy ..................................... 434
Court may appoint additional liquid

ator ........................................................ 484
Remuneration of................................... 435
Scale of remuneration..........................  431$
Description of In legal proceedings.. 437
Powers, duties and status of.............. 438
May carry on business of company.. 440
Appointment of solicitor by.................442
Right to compromise............................. 442
Position of directors on appointment

of...................................... ..............444
Duty of, with regard to company's

funds.....................................................  445
Subject to the summary jurisdiction

of the court......................................... 445
Must deposit moneys in the bank... 44»$
Creditors proving claims......................458
Objection to claims.................................459

Litigious rights, transfer of
snares which amount to.......  . 201

Loans, see borrowing.
Liability of company for ultra vires. 354 
Company is estopped from pleading 

want of formality when benefit is
received.............................................. 357

For ordinary purposes and loans on
capital account............ ...................

Power of enforcing ultra vires loan. 
Where statutory requirements are

not complied with............................  avi
Power of company to make—Loan 

companies .........................................  398
Loan companies, 398 ; Dominion

Act................................................ 517, 668
Capital not to be less than $100,000.. 38 

Loan societies, power to lend 
money in Quebec.............................  360

866
368

Manager, directors may dismiss, 
without notice when latter is 
insolvent and insubordinate. 206 {note}

Or managing director .........................328
Power of to bind company...................328
Musi act in general aecoroanee with

i he powers given him..................... 328
Power of manager of trading com

pany to bind it.................................. 329
Rule as to strangers dealing with

manager—   880
Power of to bind trading company

by note for goods bought................ 332
Power of company to dismiss............335
Causes which justify his dismissal.. 335 
Liability of manager appointed by

debenture holders..............................336
Appointed by the court.........................336
Position of paid managing director.. 337
Remuneration for services .................337

Mandamus to compel registration
of shares...................................... 196, 199

Mandate under Quebec law............ 213
Mandatory injunction to re

strain election of directors............. 272
Meetings Ilf shareholders and of

directors..............................................  267
Quorum at............................................... 268
Procedure at.........................................  269
First Meeting—Ontario Act, 573;

B.C. km 648
Annual, general and special—On

tario Act, 583 ; Dom. Act, 535, 544 ; 
Dom. Comp. Clause Act, 559 ; B.C.
Act................................................... 648

Members, charter members. 116;
B.C. Act........................................ 630

Membership in a company a ques
tion of contract............................ 113

When complete ..................................  113
Registration essential to the exer

cise of righto of........................... 189
See shareholders.

Memorandum of association,
mode of subscribing under B. C. 
act.................................................39,622

Mining companies in Yukon . 555
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Miner's licence-B.C. Act............. «60
Ministerial officer» and agents----322
Misrepresentations in pros 

pectus........................................... 12
Remedies of person» injured by mis-

statement» In prospectus............. 13
By directors a» ground of action

against the company....... ............. 144
In prospectus ground for relief of

shareholder .................................. 144
Mortgage, company's power to.292, 362 

Power of company to borrow and
mortgage when acts are silent----349

Power to mortgage franchise........... 362
Right of mortgagee of public com-

Eantes and position of debenture
older»................................................. 368

Distinction between English and
Quebec law.........................................  374

With power of sale............................... 378
Must lie registered, 379; B.C. Act 647
Of a future property...........................  394
Of uncalled capital............................... 396
Of proceeds of call............................. 397
Power of companies to mortgage for 

purposes other than to secure loans 397 
Creditors in winding-up proceedings 456 

Mortgagee, see debenture holders.

N

Name of company must not be that
of any other known company........ 38

Of company generally ..................... 43
Improper use of .................................. 44
Alteration of, 46 ; Dom. Act, 531 ;

Ontario Act, 577; B.C. Act......... 645
Change of, as a defence........................255

Negligence of directors.................... 314
Negotiable paper, power of di

rectors to issue..................................  292
Nominal capital ............................ 68
Notice of granting letters patent ... 32

Of incorporation .............................. 32, 37
Of application for letters patent — 38
Of allotment of shares................. 120, 131
Of calls.................................................... 1ST
Of calls, proof of notice given............ 159
Of meeting of shareholders and of

directors............................................. 267
To agent.................................................  344
Consiructive.........................................  344
To trustees is notice to bondholder.. 393 
Of application for winding-up order. 425 
To creditors &c., under the winding- 

up act. court may dispense with .. 433
Under B.C. Act .................................. 652

Nulla bona, return of ns affecting 
company's insolvency...................... 423

O

Officers of company act In a fiduciary
capacity........................................  55

Power of directors to appoint .. 295
Unlawful acts of, responsibility of 

directors for........................................ 311

l And agents ............................................ 322
“ De facto”............................................. 422

“One man" companies .   49
Ontario Companies Act 567
Orders-in-Council ................«90

Paid up capital stock................. «8
‘ Paid up capital" no

i Parol evidence is admissible to 
show a transfer of shares absolute 
in form to have been intended by
way of security only ...................... 216

But otherwise in the Province of
Quebec................................................  216

Of prior agreement with company .. 248
As to transfer of shares.................. 253

Partners, persons engaged in form
ing a company are not.................... 28

Partnership, companies how far
governed by law of............ 352 (note 5)

Application in Quebec of the prin
cipal of .................................................352

Quebec law distinguished from law
of England ........................................ 352

Patent right, company organized
to work............................................... 61

Payment of shares by cash or other
wise ................................................ 81, 298

Of interest to shareholders................  101
By shareholder in good faith to judg

ment creditor.................................... 230
Of stock ................................................. 298

Payments made in contemplation
of insolvency......................................   461

Penalties-Recovery of under On
tario Act............................................. 002

Petition for winding-up .................. 422
For winding-up, procedure................  425

Pledge of property .............................. 348
And irredeemable mortgage in the

Province of Quebec........................... 377
Of lands in Quebec..............................  377
Of bonds or debentures..................... 394

Pledgee of shares, position of.........190
Liability of............................................. 213

Powers of company must be exer
cised subject to the Act.................. 32

General corporate powers, I)om. Act,
5:14 ; Dom. Comp. Clauses Act, 558;
Ontario Act, 5i7 ; Quebec Act__ 005

Of companies, necessary powers,
convenient powers........................... 00

Of company, how increased............  297
Dom. Act, 532 ; Ont. Act...................594

To borrow money .................................347
(See Companies —Directors.) 

Preference Stock, creation and 
issue of, 86; Dom. Acts, 556 ; On
tario Act, 574 ; B.C. Act.................  630

Preferential divtdend.provision
for in charter, how affected by 
winding-up act...................................  450

Preliminary expenses ud con
tracts before formation................ 27, 29

Prescription against shareholder. 116
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Page

President, liability of, for issue of
debenture certificates....................... 318

Powers of................................................. 322
Rule ns to acts of, with regard to

third persons.....................  323
Conflicting claimants to the position

of..............................................................322
Personal liability for contracts. .

323 (note t)
Authority of, implied by certain acts

of the company..... ...............................324
Private writings in the Province

of Quebec ........................................... 258
Privilege of company on its shares. 171

Quebec law.............................................  177
Privileged claim of Itond or deben

ture holders under the Quebec Act 384 
On company's property under wind

ing up act...........................................  458
Privity of action............................... 333
Procedure under the winding-up

act....................................................... 482
Profits of the undertaking, what

they are................................................. 97
Promissory notes, power of com

panics to give and rece've..............  403
“Promoter* meaning of word....... 19
Promoter, who 1st............................. 19

Contracts of, with and at expense of
the company........................................... 20

Promoters, actions against by the 
company and individual share
holders ................................................... 24

Profits, concealment of........................ 24
Liability for contracts made before

incorporation...................................... 28
Services, payment of in shares......... 244
Secret contracts by director with ... 304

Promotion <>f companies.................. 7
Promotion money 23
Proof of transfer of shares verbal

testimony...........................................  253
Of making of winding-up order....... 431
Of claims ............................................... 431
(See "Evidence,” “Burden of Proof.”)

Property of company....................... 54
Prospectus ......................................... 10

Must disclose contracts by directors
or promoters 10; Dom. Act.............. 545

What contracts must lie disclosed... 11
Statements and representations in.. 12
Misrepresentations in........................ 12
Effect of omission to disclose con

tracts ................................................... 12
Remedies of persons injured by mis

statements in.................................... 13
Misrepresentation in, ground for

relief of shareholder......................... 144
As proof of agreement by directors

to take shares......................................246
Liability of directors for publishing, 

without disclosing contracts with
promoter............................................... 319

Under B.C Act «51
Provincial acts »
Provisional directors, number

of....................................................... ■ • 39
Majority must be resident in Canada 39

Page
Powers of, to make calls before oper

ations commence................................ ]jJ0
Powers of generally...........................' 2<K)

Provisional Liquidator 432
Is in the position of the receiver 

pendente life................................... 434
Provisional stock sheet effect

of sn-nii.g W
Public corporations, power to

mortgage franchises.......................  362
Purchase by one company of shares

in another .......................   57
Purchaser of debts of company. 451

Q
Qualification shares......................... 127
Quorum, meetings of the company. 288

Of directors ...........................21 in. STB
Quo warranto as a means of test

ing corporate, elections..................... 271

H
Ratification of preliminary expen

ses and contracts before formation 27
Of contract made by a director......... 59
Of acts of directors.................................321
By company of act of agent................. 348
By company of “ultra vires" borrow

ing by directors...................................351
Real estate. when subscribed

stock may be invested in.................. 41
“Reasonable time” how con

strued in questions of repudiation of
shares............................................ 18, 145

Receiver, right to proceed against
shareholder, call necessary.............155

Duties of................................................  336
Appointment of in Quebec.................. 367

Reconstruction, proceedings.431, 411 
Receiver General of Canada. 10 

p. c. of stock subscribed must be
paid into credit of.............................. 40

Reduction of capital stock................ 94
Registration to be effected by

companies....................................   47
In B. C..................................47,66, 625, 657
Must be made in each district in

which business is carried on......... 48
By foreign company.............................. 47
Of contract for payment of shares

otherwise than in cash...................... 82
Of person as shareholder is only a 

prima facie evidence that he is
such ...’ ...............................................  130

Of transfer.............................................. 188
Of transfer, register prima facie

evidence of transfer........................... 189
Essential to the exercise of rights of

memliership........................................ 189
On whom falls duty of registering

transfer................................................ 190
Of transfers, refusal and delay to

register................................................. 193
Of shares, means of compelling, 

mandamus, against whom directed 196
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P**«
Of eharee, discretionary power to

refuse.................................................. 198
Refusal to register necessary to war

rant mandamus................................ 199
Of debentures..................................... 379
Of debentures,penalty for neglecting

to register............................................ 881
Of debentures, consequence of non

registration ................... 383
Effect of non-registering liond....... 385

Rent, privilege for in Quebec in
winding-up proceedings.................... 452

Repeal "f certain acts....................... 7
•Respondeat superior” doctrine

of...................................................... 311
Revendication under Quebec law

by holders of railway bonds........... 393
Revocation of agency.........................344

s
Sale and purchase of property of

insolvent company .......................
Of assets and good will........................ 285
Of railway under execution..................302
Of corporate property does not dis

solve corporation..............................  410
Of properties in winding-up proceed

ings, tender......................................... 440
What constitutes a sale within the 

31st section of the Dominion Win
ding up Act...................................... 441

Scire facias remedy for setting
aside letters Patent.......................  37

Mode of commencing action against
shareholder........................................ 219

By Attorney-General........................... 232
As a remedy for annulling letters

patent....................................................214
Seal of Company...................................... 287

Necessity of on contracts by the
company....................................... 341, 334

Effect of.................................................... 343
Secretary, status and duties of----320

Responsibility of company for acts of 320 
Powers of ............................................... 327

Secured claims...................................454
Securities given in contemplation

of insolvency...................................... 401
Sequestrator. Can a sequestrator 

or receiver be appointed In Quebec 
to the property of railway and
other public companies..................  307

Service of process on corporations,
422 ; I)om. Act, 542 ; Ontario Act,
585 ; Quebec Act, 014 : B .C. Act 648 

Set Off. special provision in certain
acts as to plea of set-off.................. 217

By shareholder in action by creditor 221
On a winding up...........................228, 453
Share warrants to bearer, British

Columbia Act.................................... 541
Shareholders, actions by against

promoters........................................... 24
Qualifications of................................... 49
Action by to restrain company from 

doing an act that Is illegal............ 25

Page
Constitute company............................. 09
Acquiescence of in starting in busi

ness prematurely..............  ............. 67
Who acquiesce in payment of divi

dends out of capital cannot com
plain ....................................................  100

Liability of after forfeiture of shares 105
Charter members..................................  115
What constitutes a person a share

holder............................................... 114
Contract to become a shareholder at

a future time .................................... 114
Position of upon the winding-up of

a company........................................... 118
Liability of agent employed by the 

company on condition or his taking
shares.................................................  129

Consent necessary to make a person
liable as shareholder.......................  130

Registration of person as, is only a 
prima facie evidence that he is
such.....................................................  130

Liability for subscription to shares
in a fictitious name....................... 133

Party subscribing when company 
has not fulfilled the requirements 
of its charter, does not become a
shareholder....................................... 139

Pre-requisite to Incoming.................. 139
Liability of holder of shares issued

'ultra vim"................................................... 124
Relieved by misrepresentation in

prospectus.......................................... 144
Eligible to be appointed liquidator.. 147
But not desirable................................. 433
Liability of, 211 ; Dominion Act, 540 ; 

Dom. Comp. Clauses Act. 502 ;
. Ontario Act, 580 ; Quebec Act.......  611
Liability limited.................................. 210
Liability to creditors of company ... 210
Liability in B. C............................ 210, 636
Liability follows the shares.............. 211
When transferror is relieved from

further liability................................  212
When liable to creditors of company,

fixing liability.................................... 212
Liability of executor, administrator, 

tutor, curator, guardian, trustee
or pledgee..........................................  213

Liability of trustee on shares when 
the cestui que trust is not disclosed 218 

Liability of, company not bound to
see to execution of trust................  214

Liability of trustee, executors, &c.
under the Bank Act......................  215

Jurisprudence on the liability of
trustees ............................................. 215

Official holding shares under ultra
inrea or fraudulent trust ..............  216

Special provision in certain acts as
to plea of set-off..................................217

Conditions necessary to allow credi
tor of company to proceed against 
shareholder, statutory remedy to
be strictly pursued............................. 217

Liability as a contributory................  218
Shareholder precluded from setting 

up against creditor defence avail
able against company....................... 218

Where cause of action against, arises 219
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Page

Method of Instituting action by
creditor against shareholder......... 219

Subrogation in rights of creditor ... 224 
Right to set off debts, which may be

(lue to him from the company__  225
Set off on a winding-up...................... 228
Fraudulent transfer liefore wlndlng-
JP
Who are contributories, extent of

liability............................................... 220
Distinction between contributory

and shareholder................................... 220
Does creditor proceed against share

holder on the latter’s contract 
with the company or does he exer
cise an independent statutory
right.......................................................224

Payment to one creditor or to com
pany a defence,colourable payment 230 

Pleading want of incorporation,
estoppel..............................................  231

Expiry of time limited to complete
organization as a defence.................232

Fraudulent insertion of name in 
application for letters patent as a
defence................................................. 232

Subscription before incorporation 
must be ratified to bind subscriber 234 

Defence of insufficiency of subscribed 
capital, acquiescence, intervention
of Attorney-General.........................  236

Forfeiture of chaiter as a defence

rinst company creditors............. 239
ice of non-subscription as 

required by charter at common
law.......................................................  240

Extinguishment of franchise by non
user or abuse, special provision as 
to railway companies, creditor's
rights...................................  240

Subscription, when amount required 
by the charter has not been paid
or disposed of...................................... 235

Defence of “ultra vires" issue of
stock by company...............................241

Defence of irregularity in by-law on
Which calls are based....................... 242

Purchase of shares at a discount in 
good faith and without notice — 242 

For shares issued as paid up for
promotion services .........................  244

Prospectus as proof of agreement by
directors to take shares..................... 246

Compromise, release of shareholder
by company........................................... 246

Defence of conditional subscription 
and non-compliance with the con
dition by company..............................247

Defence of private agreement with 
the party who solicited the sub
scription, parol evidence of prior
agreement with company..................248

Defence of illegal acts by directors or 
irregularity in their appointment. 249 

Call not necessary to let In right of 
company creditor, contra with
regard to assignee............................. 250

Application for relief after com
mencement of winding-up pro
ceeding................................................. 250

Non-allotment may not tie a defence
to an action for calls..................... 250

Defence of secret representations of 
agent procuring the subscription. 251 

Transfer and forfeiture as defences . 251 
Distinction as to liability under the 

company's acts and tne winding
up act..................................................  262

Defence of ultra vires acts.............. 255
Defence of change of company name 255 
Examples of Insufficiency of contract 256
Who are bona fide...............................  271
Remedies, when dissatisfied with

directors............................................... 286
Director is an ordinary shareholder

in regard to his own shares.......... 306
Their liabilities and rights under the

winding-up act.................................. 447
Calls under the winding-up act........  449
Register of, under B. C. Act............ <01

Shares of a company purchased by
another....... ...................................... 57

Conditional or voidable subscriptions
not to be counted till paid in......... 67

Issued at a discount............................. 60
Payment of by cash or otherwise ... 81
Subdivision of....................................... 91
Forfeiture of when permissible....... 101
Cancellation of, distinction between, 

and cancellation of share certi
ficate ...................................................  106

Certificate of......................................... 106
Consolidation of, under B. C. Act .. 032 
Surrender of, surrender as com

promise ............................................... 106
Conspiring to induce the purchase of 112 
Purchase of on stock exchange

through agency of a broker........... Ill
Application for...................................... 119
Subscription for in company before

organization......................................  120
Subscription for in a completely 

formed and organized company... 125 
Subscription to before Incorporation, 

but not mentioned in the charter.. 110
Implied agreements to take..............  127
Allotment, not necessary to number 132 
Subscription for in a fictitious name 133 
Subscription to, provision requiring

the payment of........................  140
Subscription to through agent......... 143
Transfer of............................................. 162
Subscription to by solicitor on pro

mise of employment.......................  144
Right to repudiate, how lost, delay. 145 
Legal and equitable owners of, joint

and several liability.........................  195
Held in trust, liability of company

for registering transfers of ........... 202
Of deceased member, company may 

obtain decision of court as to
ownership of...................................... 207

Subscription before incorporation 
must lie ratified to bind subscriber 234 

Subscription to, payment of percen-

Issued at a discount, directors, lia
bility for.............................................. 242

Purchase in good faith without 
notice....... ........................................ 243

45
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Contract to purchase, which have
already been issued.......................... 114

Issued as paid for promotion services 244 
What amounts to payment in cash . 245 
Subscription to, upon a condition

precedent....................................... 247
Subscription to, example of insuffi

ciency of contract............................. 250
Mode of subdividing them.............. 21*7
Allotment of.........................................  208
Payment of .......................................  208
Annual list of, under ü. C. Act.........(Ml
Issued at a discount, measure of 

damages for 313 (Note 0).
Transfer of—Liability of director for 317 
(See also “ Stock " ).

Solicitor employed by company on
condition oi his taking shares....... 120

Subscription to shares by, on con
dition of employment...................... 144

Appointment of.................................... 205
Appointment of by liquidators......... 442
Lien in winding-up proceedings — 468 

Starting business with insuffi
cient capital subscribed..................  236

Statements to provincial secretary 
penalty for default of sending — 320

Annual.—Ontario Act.........................  687
Stay of winding-up proceedings__  431

Annual (Ontario).................................. 587
Stock, aggregate of must be at least 

one halt of total amount of pro
posed capital stock ......................... 40

Aggregate paid in must be at least 
10 p. c. if company is not a loan
company............................................. 40

If loan company, aggregate must be 
at least 10 p. c. and not less than
#100,000 ..............................................  40

Aggregate must be paid in to the 
credit of the Receiver General of
Canada................................................ 40

Paid in to Receiver General may lie 
returned where failure to incor
porate .................................................. 40

One half of aggregate paid in when 
it may be invested in real estate.. 41

Issued at a discount............................. 00
Payment of.................................. ,........ 208
( See also “ Shares ” ).

Stock book, signature of...................120
Prima facie evidence of all facts 

purporting to be therein stated... 130 
Stock exchange, right of, to 

privilege on sale price of members’
seats.................................................... 171

Subdivision of shares....................  01
Subrogation of shareholder in

rights of creditor..............................  224
Eouitable right of, by company to

lender on ultra l'ires loan................351
Subscriber under B. C. Act cannot

take less than one share................. 30
To abortive company not liable to 

expenses incurred in attempting
to form it............................................. 30

Definition of.......................................... 110
Liability of when company has not 

fulfilled the requirements of its 
charter................................................. 138

P»g«
Subscription to shares, effect of 

misrepresentation in prospectus.. 15 
Conditional or voidable not to be

counted till paid in........................... 67
General principles................................. 114
Before incorporation............................ 116
In company before organization__  ’•’0
Where company prohibited by itq 1 

charter from commencing business 
till a certain percentage of stock is
taken up............................................. 120

In a completely formed and organ
ized company...................................... 125

Conditional............................................  120
In trust................................................... 130
For shares in a fictitious name .. 133

Summons to shareholder.................. zl0
Surrender of shares...........................100

Taxes, remedy for securing by cor
poration in winding-up proceedings 454

Tariff Of Fees (See Fees.)
Tenders in winding-up proceedings

440 (note 7)
Territorial limitations...................... 2
Trading companies, distinction

as to, in matters of capital............ 07
Definition of............................................ 371

Transfer <>f private business to a
company............................................. 53

By one company to another.............. 54
Of shares to director........................... 108
Of shares is within the discretion of

the directors .................................. 109
Generally. 162 ; Dom. Comp. Clauses 

Act, 562 ; Dominion Act, 539 ; On
tario Act, 578 ; B. C. Act.................. 630

Of shares when complete.................. 163
Liability of directors........................... 164
Misdescription of transferee, annul

ment of transfer...............................  165
Acceptance of transferee releases

transferror.........................................  166
Right of transfer, transfer to avoid 

liability, fraudulent or nominal
transfer............................................... 166

To avoid liability.................................. 166
Power of rejecting proposed trans

ferees, control by court......................168
Directors’ right to transfer................ 170
Transfer by shareholder indebted to 

the company, waiver of right to
refuse transfer, lien......................... 170

Company’s lien...................................... 171
Effect of lien created by civil law__  182
Effect of lien created by by-law.......  182
Waiver of lien by company............... 183
Meaning of word “indebted"............  184
Effect of winding-up on transfer.... 185 
Certificate evidence of title to shares, 
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