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DIVISION COURTS.

BAILIFFS.

Rrrorror A MecTING OF THR BAILIFFS OF THE SzveraL Divi-
810N CoURTs, HELD AT HamMILTON, ON THE 20Tit May, 1857,

On motion, it was carried that Mr. William
Austin Smi*h, of the First Division Court, Went-
worth, shoul.! take the chair, and that Mr. William
Henry Serpell, of the Fourth Division Court, Brant,
should act as Secretary.

The following resolutions were then put and
carried :

1st. That the sum of 6d. per mile be allowed for all services
of process issued out of the office of the Division Count.

20d. That the sum requiring personal service be extended
to ten pounds.

3rd. That one shilling be allowed for all summonses requir-
ing personal service on the defeadant, and nine-pence for
non-personal.

4th. That the sum of sixpence be allowed for attending to
swear and making affidavit of service of suramons within the
Division.

Sth. That for enforcing Executions under ten pounds there
be allowed the sum of two shillings ard six-pence, and for all
over that sum, that there be allowed the sum of five shillings.

6th, That the Bailiff be allowed mileage on all writs,
whether money made or not.

Tth. That the sum of three-pence be allowed for every case
called in open Court.

8th, That five per cent be allowed on all monies collected
under writ of Execution.

9th. That a proper remuneration be allowed where the
Bailif has to remove property seized under Execution or
Attachment.

10th. That for advertising each sale the Bailiff be allowed
the sum of two shillings and six-pence.

It was then Resolved, That Messrs. W. A. Smith, R. M.
Cope, and W. L. Serpell, should be a Committee to draft a
respectful Petition to the Legisiature.

(Sigued) W. A. SuitH, Chairman,
W. H. Stxrrii, Secretary.

The Bailiffs of the County of Brant held their
meeting at the Kerby House at Brantford on the
12th of May, when the following resolutions were
read and adopted :

1st. That the sum of six-ponce per mile be allowed on all
process issued out of the office of the Division Court.

2nd. That the sum requiring personal service be extended
1 £10. 1 pe

3rd. That thare be allowed the sum of one shilling on all
personal services, and nine-pence for non-personal.

4th. That there bs allowed for every afidavit of service

within the Division the sum of three-pence.

Sth. That the Fee for emurcing all wnits of Execution or
Aftachment be at the uniform rate of 3s. 9.

6th. That mileaze be allowed on all writs returned nulla
bona, and to be paid by the plaintuf at the time of i>suing the
Execotier

k. That the Bailiff be allowed the sum of one pound for
his umcez on the day of Court.
1

8th. That the Bailil be allowed 5 per cent on all mouies
collected by writ of Execution,
9th. Thata proper remuneration be allowed for time and
expenses incurred in removmg or securing property when
seized under writ of Execution ur Attachment.
(Signed) W. Youxo, Chairman,
W. H. SerpeLe, Sec’y.

I have examined the above resolutions and approve of the
same with the exception of the 2nd and 6th. 1 think the sum
requiring personal service might be extended to £5. 1 do not
think mileage should be allowed on any Execution where no
money is made.  On the whole I think the Taritl of Fees for
services rendered by Buailills, as it stands at present, 18 far

too low:. .
(Signed) S. J. Joxks,
County Judge, Co. Brai .

The above resolutions have been sent to us for
publication, and very willingly we insert them.
On the main point we entircly agree, viz., that the
remuneration to Bailifts is at present quite insuffi-
cient, and we are quite prepared to advocate an
increase in these fees. We do not intend in this
number to enter fully on the question for two rea-
sons, first, because the matter communicated en-
croaches too much on the assigned limits 1o leave
suificient space at our disposal ¢ to have our say,”
but, mainly, because we desire to consider the
subject maturely.

Such influence as we possess arises from the
fact that all we say has been well considered, and
that our advocacy is only given where it is de-
served. The matter now in hand we believe de-
serving of more than a passing remark.

In the meantime we give some remarks of an
officer necessarily familiar with the question, who
is only known to us by his correspondence as an
educate and very intelligent person :

Buwrrorp, May 25, 1837.

«T herewith euclose you the Report of 2 Meeting of Bailiffs
who were delegated from their several counties to meet at
the Court House in the city of Hamilton on the 20th instant,
for the purpose of deciding on a Tariff of Fees and of drafting
a Petition to the Legislature, praying that they would take
the same iuta consideration with the view of .ucr.asing the
semuneration to the said officers of the Rivisipn Counts. 1
presume, you are aware, thar preveious 10 e encnneis
wmcrease in price of all kinds of produce, the lailiifs were
scarcely compensated for their services; and now ihat we
have o pay ubout two or three times what the former prices
were for every article required for the use of owmscives and
fami.ies, we fin ! it very dulicult to support ourswelves, are we
asking too much ? I thunk, Sir, that every andud, unpreju-
diced mind, will join us in sayung that we are poorly remunee
rated for tiie arduous duties required of us.

There are, 1 aia aware, one or two of the Res:.utions that
'seem ta clash with e practice of the Suponior Courts ; but
'when the eatreme ditficulty is considernd, which is in the
i experie nce of every officer, to cliect services on the sinall sumns

requariug personal serviee, amld the frequency with which the
| party to be served will eflectually evade the service of the
summons ; I think 1t will appear plan that the sum requirin
| personal service should be very much extended. ['wou!
{ask 1f for the sum of two pounds, a service is good if served
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on the person found on the premises, being a literato person,
an inmate, &c., why eannot it be equally good for six times
that argount, or for any other greater sum? Qur neighbors of
the universal Yankeo nation actin a far inore mtional manner
in such matters.

The resolution asking for remuncration or mileage in all
writs returned nulle bona is intended to meet the numerous
cases where parties, who on being summoned after judgment
hove been found on examination 1o have propérty or to have
zendeavored to put out of reach of the creditar and officer who
1s_entrusted with the exccution of the wnt: amt moreover,
who ought to know as well as th: plainlli(f himself, whether
or not the defendant has goods or not. 'The Clerk gets paid
for issuing the writ in all cases: shoukd not the Baihiff, who
has frequently to travel many miles and then fails to realize
anything, get some remuneration for disbursements and travel ?

We also ask for remuneration on the day of kolding Court,
which ought by all meaus to be granted, as it 15 certainly one
of the most jrksome duties cannected with the office. "Why
the public should be entitled to our services gratis, l amat a
loss to know,

I would also state, for the information of those who may be
curions to know what Bailiffs do realize in the fees of the
Court and its duties, that for the year 1853, when tho prices of
all kinds of produce were reasonable compared to what 1t now
‘is, that for that year my fees amonnted to the sumn of £90 5s.
which should now be reduced one-third to anive at its real
value. T amn unable correctly to state the amount of fees
realized on Exccutions, which may have been in my hands,
but it would probably sumount to say £35 or £40, making the
‘whole not exceed £100, out of tlus we have to support our
families, keep a horse or horses, and Jo all the dradgery of a
Division Court.

T hope to Jive to sece a better state of things ; the oflicers of
the Coutts should Le men of principle and integrity ; but the
Governinent must give respectable wages to secure the ser-
vices of tha right class of men.

The claims of the Law Journal were not lost sight of at the
meeting at Hamilton. Y was surprised to find so many there
who knew so litile of the valuable aid rendered as by your
ably conducted paper: it was well and justly remarked at the
meeting that st the agneultural and commercial classes found
it to their advantage 1o make use of the press 10 advocate their
"iterests, why not the officers of the Divisiun Courts 1%

OFFICLRS AND SUITORS.

CLnnxs.—.I’ro[cclz'on of Court DBooks and Court
v Papers.

We have received several communications on
this subject, and agree in the main that some al-
lowance should be made to Clerks for Officc Rent
and Stationery. In another branch of the public
service, the Post Office department, if we are right-
ly informed, such an allowance is made, and why
not in the case of Division Court Clerks. These
officers are certainly as necessary as Postmasters,
and their dutics are more important.  Large sums
of money pass through their hands, and the public
have occasion to :esort 10 a Clerl’s office in the
proportion of at ieast ten 1o one as compared to a
Postmaster’s offlce.  We speak generally of the
Division Court Clerks and Postmasters through
the country ; for of course in cities and other popu-
lous places, the Post Office is the most resorted to,
Lut such is not the case in Towns and Townships.

On an average there are not raore than cight Divi-
sion Court Clerks in each County, while there are,
we may venture to say, not less than sixty Post-
masters in the same Jocalities, so that on the score
of expense a comparatively simall outlay would be
necessary to provide the required accommodation.
We are inclined to think that if a reasonable sum
were allowed yearly for office rent, the great ma-
jority of Division Court Clerks would at their own
expense ercct suitable oflices with vaulis, or other-
wise secured from accident by fire. And this isa
most important object, knowing, as we do, the vast
amount of property, evidences of debt, that Divi-
sion Court Clerks have in charge. We are ac-
quainted with several Divisions wherein from four
to six hundred suits are entered every Court, many
of them on promissory notes, constituting the sole
cvidence of debt between the parties. In many
Courts there are unsatisfied judgments, amounting
in the aggregate to more than five thousand pounds,
and which would probably be entirely lost if the
Clerk’s books and papers were consumed by fire.

Now there are considerations of enormous mag-
nitude to the Public,and especially in this Country,
where the credit system is so gencral. Again,
entries in the Clerk’s books commonly consétuting
the sole evidence of payment of a demand by a
defendant, the safekeeping of the books and papers
are scarcely less important to defendants than to
plaintifls. _

To guar] against the contingencics to which we
have referred, we feel convinced. suitors would not
objeet to a small percentage to cover an allowance
for office accommodation with-its attendant security,
but we think they should not be called upon to sub-
mit to it. The general revenue of the country is
expended in the erection of proper accommodations
for the Supcrior Courts; why not for all Courts?
The prineiple that would justify the expenditure
in one casc would justify it in another. Our remarks
are necessarily genceral, for we are not in possession
of sufficient data to go into the subject minutely.
The particulars must be furnished to us by those
familiar with the matter. For instancc, there are
many Clerks who are also Postmasters, and thence
able to state the rule in that branch of the public
service. An accurate statement of the amount of
business passing yearly through a Court,the ampunt
of notes and claims pat in for suit, the unsatisfied
judgments, &ec., would also be desirable, as would
any specific information tending to show the impor-
tant business done in Division Courts, and other
matters in proof of the positions-we have laid down
and the suggestions we have made. "Those ‘who
are acquainted with these subjects in a!] their de-
tails, are the proper parties to supply this informa-
tion, and by so doing they will serve thcrpsclves
and the public by the same act. Clerks will bear
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that a portion of our paper could be better employed |
for months than upon this very subject, and if all
who are competent will act (and those who will"
not put their own shoulders to the wheel, need not:
expeet others to do so for them) will send us brief
communications in point, we shall be able to accu-
mulate such 2 mass of evidence in favour of the
proposition, that no man who has a proper regard
for the interests of the pulic or the masses, who
resort to Division Courts, will hesitate to give it
cffect.

But to accomplish anything in Upper Canada or
clsewhere, it is necessary to ¢ hammer away” at
a subject for some time, to heap up facts upon facts,
argument upon argument—never, in a word, to
give up till justice is done. Let Clerks do what
they can to inform in their own localities, but let
them also use their own organ, the Law Journal,
for a like purpose—and look with confidence for
a favourable result.

SUITORS.
Breach of Warranty, (continued from page 83.)

Warranty, when given.—The warranty must be
made during the treaty or at the time of sale, or at
least before the performance of its main terms; a
warranty after the sale is complete, or the contract
performed will not be binding for want ol con-
sideration.

Proof of Breach of Warranty.—~The plaintiff’ in
bringing his action must be prepared to prove not
only the warranty of the animal or thing purchased,
but also that such warranty was a deceit, in other
words, that the subject matter of the warranty did
fot sustain it—for cxample, a horse warranted
sound, that he was in fact broken winded, and
therefore unsound. The evidence must be of a
positive kind, and of course varied with the nature
of the transaction. It is not necessary to prove
that the plaintiff offered to return the goods previ-
ously to an action for the breach of the warranty,
or at any other time, nor is there any necessity to
give notice or to complain of the breach to the
seller, but the absence of it raises a presumption
against the purchaser.

- If it can be proved that the defendant aclually
knew of the defect or bad quality of the goods sold
at the time of sale it will be prudent for the plaintiff

to bring cvidence tov that effect, but it is not abso-

Damages.—If the aniimal or thing sold has been'
returned, the plaintiff will be entitled to recover the
whole price—if kept, the diflerence between the
real value and the price paid in the first ingtance.
The usual course is to resell the article, but this
should be done promptly ; if so, the plaintiff’ may
recover the difference between the price realized at
the re-sale, after dedueting the costs and expenses
of the re-sale, and the price they would have feiched
had they answered the warranty.

In the case of animals, if the purchaser, as soon
as he has discovered a breach of the warranty, as
in the case of unsoundness, tenders.back the animal
1o the seller, he may recover the expenses of the
keep during the time that he is preparing to sell
the animal to the best advantage. I speciel dam-
ages have been sustained by the purchaser, they
may be recovered by the seller.  Thus where the
plaintill having bought of the defendant a horse
warranted sound, re-sold the horse with a like war=
ranty, and was sucd for a breach thercof by the
second purchaser, and the plaintiff’ then gave the
defendant notice of the action and offiered him the
option of defending it, but the defendant gave no
answer, and the plaintitt fuiled in the action, and
had to pay damages and a Luge swn for costs, it
was held that e was entitled to recover these costs
in addition to the damages he had been compelled
10 pay to his immediate puschaser.

e

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal =By V.)
CONTINUED FROM PAGE 81

At any time before actual sale the party against
whose goods the execution has Leen issued can
pay the amount of claim, costs and fees, to the
Clerk or Buijlift; such payment supersedes the
execution and entitles the party to Lave his goods
restored to him. Where the money is paid to the
Clerk he will issue the necessary order in writing
to the Bailifl to releas¢ and restore the goods.
There is also a provision in the Act enabling the
Judge to suspend an execution, which need not be
referred to patticularly, as it is scarcely ever acted'
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on; when it is, the Judge’s order will be the
Bailif’s authority to withdraw from the scizure,

At the expiration of the time fixed for keeping
the goods the Bailift may scll them by public auc-
tion to the highest bidder. The sale should be at
the placc mentioned in the notices of sale, and
should not be at an carlier hour than that named
therein.  If there be no bidders the Bailift may sell
the goods privately to the execution creditor or any
other person, provided he obtains reasonable prices,
but he cannot deliver the goods seized to the exc-
cution creditor—they must be sold to him for their
real value.

No officer charged with the execution of a pre-
cept can in any way become a purchaser of goods
sold by him thereunder; the enactinent (D. C. Act,
section 61) is as follows: No Bailiff, or any other
officer of any Division Court shall directly or indi-
rectly purchase any goods or chattels at any sale
made by him under exccution, and every purchase
made in contravention of this enactiment shall be
absolately void. It may be doubted whether Clerks
are within the terms of this clause—but purchases
by Clerks are open to serious objections, and the
practice is very much to be condewned. Indeed
the perseverance in such or in any other practice
calculated to engender suspicion or collusion be-
tween Clerk and Bailiff would form proper ground
for the removal of any Clerk oflending in this par-
ticular. In sclling, the Bailift should have a book
made out in which could be set down a list of all
the articles intended to be sold, with the blank
columns for the names of the purchasers and prices.
A copy of the notice of sale should precede this
list, as well as a memorandum that the goods were
sold at the day named to the undermentioned par-
ties, and at the prices specified.  Aseach article is
sold the name of purchaser and price at which it is
bid off to be entered by the Bailiff. Care should
be taken not to scll more than is sufficient to satisfy
the execution, and the Bailiff, if he sells more
than is necessary will be liable in trover for the
excess.[1]

—

U. C. REPORTS.

GENLRAL AND MUNICIPAL LAW,

ORsER v. GANBLE.

(Reported by C, Rodinson, Esq., Barrister-at-Latw.)
{Mich. Term, 20 Vic.)
Specinl agreement—Right to recorer en ccmmon counts.

In November, 1853. planstiff ngreed to clear and fence twenty acres of defen-
dant's ferm, 1o be cleared fit for sced by the 10th of September. and all to be
completed by the 2091h, £3010 be paul wmadvance. aud £30 on the 15th of
October. In the followng spring a firc occurred on the land occupicd by de-
fendant. and ran overn part which plainuffhad chapped: he told defendant
that 1his woulld probably prevent him from fimshing the job in umr, and
wished o give it up, but the defendant persuaded himto conunuc, and he
avent on until the autuma. when he left off altogether, alleging asa reason
that he had heard defendant ded to clmm damsges from him for not

1) Aldred v. Constalle, 6 Q. B. 290,

having finnhed 1 time. About 16 acres were then clested, shich defemdans
Rad put fncrop,

Heldy thut the plamtiT was not entitled to secover upon the common counts for
the work perforined,
(14Q. B. R, 87¢,)

AssuMPsiT on common counts for work and labour.
Pleas—Non-assumpsit and payment.

On the 25th of November, 1853, the paities entered into the
following written agreement :—

“ Anticles of agrcement, &c.—The said Gilbert Orser doth
agree to chop, clear and fence twenty acres of land for the
said Warren Gamble, on lot No. 1, in the 9th concession of
(‘am\‘riﬁht; the fence is to bo staked, rydered, eight rails:
the land isto bo cl.iared fit for the secd by the 10th of Se
tember neat, and the fencing and all to be completed by the
20th of Scptember next.

“For which the said Warren Gamblo is to pay the said
Gilbert Orser sixty pounds; thinty pounds in advance, and
thirty pounds on the 15th of October, 1855.%°

The plaintiff went on with the chopping till the Spring of
1854, when the defendant was cleating a small patch for
tatoes on another part of the farm, and having set fire to his
log heaps the fire ran over upon about seven acres of the land
which the plaintif liad chopped, and made it more difficult
for him to clear. He expressed his doubt to the defendant
whether he would be able to finish the twenty acres in conse-
quence by the time agreed upon, and wished to give up the
job, but the defendant persuaded him to go on with it, said he
was sorry for the accident, and took some blame to himself for
it, promising that he would give the defendant some assistance
in going on with the work. ~ Inthe fall of 1854, however, the
plaintift’ quitted the job, giving as a reason that he heard the
defendant had said he meant to claim damages from him, be-
cause he had not finished in time. At that time the plaintiff
had cleared about fifteen acres, and the defendant had sown
it ~vith grain.  In the next spring, however, the plaintiff went
on logging a small piece which he had chopped, and the de-
fendant put a spring crop on it. That, however, only made
about sixteen acres, and instead of fencing the whole the plain-
tiff only put up about sixty rods of fence on one side, and that
was not slaked or rydered as agreed upon., After that the
plaintift did no more.

At the trial at Whitby, before Robinson, C. J., it was ob-
jected by the defendant that it was not competent to the plain-
1ifT to abandon the job at his pleasure, and then sue for what
he had dong. The learned Chiet' Justice held the objection
to be well founded, seeing that nothing that should take thia
case out of the gencral rule, that a man eannot break off in
the_middle of a work which he had engaged to perform, or
deliver only a portion of such goods as he has contracted to
deliver, and then claim to be paid pro tanto. It appeared to
him that the defendant saying that he would not be particular
as to time, and urging the plaintiff to go on, and promising to
help him, were no reasons why the plaintiff should hold him-
selt relieved from the obliﬁanon to finish the job at any time,
or at least to offer to finish it, and to persist till he was pre-
vented. He could not either in reason say ‘s the defendant,
«1 have been told that you threaten me with an action for not
finishing my work in time, I will therefore not finish it at all,
and will appeal to 2 jury to give me for my work what they
may think it to be worth.”

It was urged that the fact of the defendant’s having put in
crop the land that had been cleared was sufficient to throw
u%on him the obligation to pay for it at once ; but the learned
Chief Justice saw nothing in that circumstance that should
have the effect. He remarked that the agreement stipulated
that the land should be fit for seed on the 10th of September,
1854, though half of the £60 was not to be paid till the year
fallowing: that there was no restriction against the defendant
using the land asacon as it should be cleared : that itappeared
probable from some of the testimony given, that the price

.



1857.]

LAW JOURNAL.

103

which had been agreed upon in 1853, for clearing and fencing
the twenty acres was considerably Jess than the present price,
and lower probably than the price generally paid then; buten
the other hand, half the money for the job was to be paid in
advance: that it might be that the plrintifi imagined that by
abandoning the agreement and disabling himself from suning
upon it, he would probably recover more upon a quantum
meruit, but people should be faithful mn thetr engagemnents;—(
and he held that the plaintifi must finish what he had under- |
taken to du, or at least shew a readiness to do so, before he
was in a condition to claim payment for his partial perform-
ance.

The defendant accepted a non-swit with liberty to move
against it.

Crooks obtained a rule nisi acconlingl.{& citing 2 Sm. L.
C. 20; Famawarth v. Garrard, 1 Camp. 38; Read v. Rann,
10 B. & C. 440; Roberts v. Havelock, 3 B. & Ad. 404.

Dempsey shewed causc,

RosinsoN, C. J., delivered the judgment of the court.

The non-suit was proper in our opinion. We have looked
at the authorities to which Mr. Crooks referred us, but find |
nothing in them to support the plaintaiff’s case.  The whole
doctride is extensively treated in 2 Smith’s Leading Cascs,
in the notes to Cutler v. Powell; and we consider this case
to fall clearly within that class where the plaintitl has entered
into a contract indivisible in its nature, from which he has not
been discharged by any failure on the pait of the defendant to
fulfil his part, or by any refusal to allow the plaintuff to com-
plete what he had engaged to do. In such case the contract

The defendant claims under the following circumstances :—

The lot was first inclided in the return under §9 Geo, 1L,
ch. 7, scc. 12, inade to the treasurer of the Newceastle district,
under date the 24th of June, 1820, as described for a patent to
Captain John Griffith, which return stated correctly the facts
contained in it.

On the 1%h of February, 1830, 18 acres of the south-cast
angle of the lat was sold for taves to Willium Steele, and a
sherifi’s deed given, dated 16th July, 1834, and registered on
the 14th of July, 1834,

On the 9th July, 1839, the remainingone hundred aud fifty-
twa acres were 0l 1o the same Willioin Steele for tases, and
a shenfl’s deed given, dated 20th November, 1810, and regis-
tered on the 30th November, 1840.

Tt is admilted there was no distress on the land, and that
so far as the sheriff's proceedings are concerned, the sales
were regular.

. The defendant claims the cast half, to which the defence is
limited, under conveyances from William Steele.

‘The questivn for the coutt is, whether the plawiff is entitled
to suceeed for all or any of the east half of the lot—that is to
say, whether both or enther of the shenil’s deeds can prevail
agamst the pluatitl™s title under the patent, and it agreed
that the venlict be entered according to the finding of the
court.

Patterson for the plaintiff,

F. Boulton for defendant.

Ropixson, C.J.—We think that the detence was entitled

18 still open. The plainti(T could not rescind it at his pleasure, , to prevail for both parcels of land sold by the shenff for taxes.
or treat it as being rescinded through his own delay in per-| There 18 net the slightest room for doubt upon the provisions
forming it. Sixty pounds were to be paid for clearing andof the several statutes relating to land assessments, and the
fencing twenty acres, half the money to be paid in advance, ; sale of land fur tases, that the Tates were autl onsed to be im-
and the remainder on a certain day, a year afler the work was | pos~d from the time that the Jands were returned to the trea-
to have been completed. Insuch a'case the plaintiff must <nrer of the comty by the surveyor-general as having been
finish the work for which the remaining payment was to be | described for patent, although no patent hud yet been issued.
made. The one of Sinclair v. Bowlcs (=9 B. & C. 92),is in "l‘he words of the first statute are plain upon thet point, and
principle like the present; and it is important that the princi-, we have repeatedly held that they admut of no doubt; and the

ples which bind people to the fulfilment of their engagements
should be maintained, otherwise, whenever a man has taken
2 job at a low price, or when rtices have risen greatly afler
he took it, he would fecl himself a liberty to abandon his spe-
cial contract, break off from his work, and sue on the common
counts for what he has chosen to perform.

Rule discharged.

Cuarres v. DurMace.
{Reported by C. Robinson, Esq., Bamister-at-law.)
{Mich. Term, 20 Vic.)
Land descrided for patent—Sale of for taxss—Patent afterwards issued.

‘Where land was returned under 80 Geo. 111, ch. 7, scc. 12, as described for
patent, it was liable for taxes, and having been regularly sold therefor,
Held, that the sherif’s deed saust prevail ag: a patent tly issucd
to the original nomince.

(14 Q. B. R. 685.)

Esxcrurnr for lot 31, 8th concession of Brighton (formerly
Murray).

At the trial at Cobourg, before Robinson, C. J., a verdict
was by consent found by the plaintiff, and one shilling
subject to the opinion of the court upon the

The plaintiff claims title under a patent to herself as only,
child and heiress-at-law of John Griffith, deceased, bearinz |
date April 8th, A.D., 1839, issued under a decree of the Heir
and Devisee Commissioners, and bearing the following memo-
randum: 0 122nd Claim Commissioners, report H 2'in July,
1837, admn. Sir Francis Bond Head, K. C. H., privileged M.
C. John Griffith, original nominee, scttlement duty per-

formed.”

legislature, no doubt, meant that, tor otherwise the mtended
grantee of the land, fully secure that the crown would not
distarb him, might delay suing out his patent merely to avoid
the taxes.

Then it is cqually plain, that if the land was liable to the
tax itwas made hable to be sold in caseof non-payment ; and
it is admitted that in point of form all was regularly done by
the county officers.

That being so, we are clear that the crown, by issuing the
patent afterwards to the person who had neglected to pay the
taxes, could not render nugatory and void all that had "been
done underthe express provisious of the acts of parliament, for
that would be setting up the authority of the crown against
that of the Legislature,

McLeax, J.—By the 12th section of 59 Geo. III., ch. 7, the
surveyor-general was required, on or before the first day of
July, 1820, to fumnish the treasurers of the several districts
with a list or schedule of the lots in every town or township
within their respective districts, as the same is designated by
numbers and concessions, or otherwise, upon the original plan
thereof, in which list it must be specified, in columns opposite
to each Jot, to whom the said lot. or any, and what part there-
of has been described as granted by His Majesty, and whether
any part remains ungranted, and also what lots are reserved
as Crown or Cle: 3y Reserves, or for other public purposes, and
10 whom such reserves or any part have been leased; and a
similar return was to be transmitted annually thercafter on or
before the 1st day of July in each year.

Then by the 13th section of the same act, all Jands
described in the said scheduleas having been granted or lot to
lease by His Majesty, are from the time they are so returned
made subject to be assessed and charged to the payment of
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the rates or taxes imposed by the act; and the same section
authorises the collection of such rates amd taxes by distress
when any can be found upon the land, By the Bith section
it is nade the dury of treasurers to keep an account against
cach lot or parcel of lund ¢ according to the list or schedule
furnished by the surveyor-general,?” enumerating every lot
and _desciibing the same as in the schedule ; and by the 15th
scetion an accumalation of rates is imposed if suffered to
temain in arrear beyond @ certain period.

Under that statute, atl lands specified in they surveyor-

general’s schedule as having been granted or let to lease, are |

made liable to the payment of rates; but ats these rates could
not be collected except when there was distress on the land
suflicient to cover the amount, the act 6 Geo, 1V., ch. 7, was
pissed 1o authorise the sale of the land, or o portion of it, for
the satisfaction ol the taxes in arrear.  The mode of proceed-
ing presceribed by that act i admitted to have been pursued
in the sale of the Jot now in controversy, and it was not re-
deemed within the time allowed by the state. If then it
was liable to be rated and sold, the party who purchased and
ubtained the sherith’s deed must have acquired o good title in
law, though in fact the patent from the crown may not have
been issued at the time. It was returned on the surveyor-
geueral’s schedule and described thercin_as having been
granted by 1is Majesty.  Being so returned it became liable
under the act to be rated as the propeity ot the individual
mentioned in the schedule as the grantee.

The rates not being paid, it was subject to the same
temedies as udl other lots for their collection, and by the 18th
section of Geo. 1V., ch. T—the sherif was authorised to give
a deed in fee simple to the purchaser—the lot when sold not
being redeemed, ~‘That deed in fee simple must have the
cflect of superseding any other title, whether in the crown or
in an individual, otherwise the statute must be inoperative.
‘The Court of Common Pleas, in a recent case (a) have taken
this view of the eftect of the Jaw, aud 1 think there is no doubt
that itis the correct view, and that the defendant is entitled
to judgment in this case.

Bunxs, J., concurred.

Judgment for defendant.

Tur Queex v. Mabppex.

(Reported by C, Rdbinson, Esq.. Rarrister-at-Lat.)
(Mich. ‘Tenmn. 20 Vie.)
On anindictment for bigamy the first wife is not admissibic as a witness to
prove that her wartinge with the prisoner was invalid,

The prisoner was convicted before Richards, J., at Wood-
stock, of the crime of bigamy.

The counsel for the prisoner proposed to call the first wife
to shew that her name was not Mary Murphy at the time of
her marriage, as mentioned in the indictment, but Mary Dar-
lington. e also proposed to prove by her, that the prisvner
at the time of his marriage with her was delirious from dis-
case, and incapable of coutracting a valid narriage: that
whatever marriage was then solemuized was only one * de
fucto,”” and not “de jure:” that in fact she and the prisoner

o

never considered themselves as man and wife.

‘The learned judge refused to admit her as a witness to prove
these facts.

‘The prisoner was found guilty, and sentenced to two years’
imprisonment at hard Iabour in the provincial penitentiary,
but the execution of the sentence was delayed until the opinion
of this Court should be taken as to the admissibility of the
witness tendered to give such evidence.

R. A, Harrison for the crown.

Blevins, contra, cited Regina v. Gooding, 1 Car. & Marsh,
2975 Peat’s Case, 1 Lew. Cl C, 111, 285; Wells v. Fletcher,
5C. &P, 12,

(2) Ryckuun v, VenVelkenburgh, uot 3 et seported.

Rowixsox, C. J., delivered the judgment of the court.

We aro of opinion that the fisst wite was properly rejected,
though it is evident that the question of her competeney or
incompetency aflords gionnd for much ingenious arguinent on
Loth sides.  In treatises on Crimnad Law, fiom Lord Hall
downwatds, it is stated as a clear proposition that ou 2 triad tor
bigamy the first wife cannot be a witness either for or against
her husband, but that the second wife (so to call her,) can, for
she is not legally the wife of the defendant, though the cere-
mony of marriage way have passed between them, 1t is
very obvious to 1enark that both these propositions assume
that the fitst marriage was a valul marnage, but that it the
fact were otherwise, then the foundation for applying the
principle fails, for in that case the liest woman, not being the
wife of the paity, may be called as a witness for or aguinst
him, wlule the second woman being in Jaw his wife Gf thete
was nothing irregular in the marriage solemnized with her,)
must be really the legal wife of the defendant, and so inad-
missible as a witness for or against him. It would seem at
fitst to be most unhikely that the question presented in this
case could huve remained for any length ol time unsettled,
but upon reflection it is not surprising, because the prosecntion
for bigamy is generally instituted by the first wite or her
friends, mxd it is not likely therefore that she would be offered
as @ witness for the defendant; still it might occasionally,
happen, us it has happened here,

We {ind nothing expressly in point, where the point has
beenraised on a trial for bigamy, except in Peat’s ease referred
to inthe argument, and epotted in the 2nd vol. of Lewin’s
Crown Cuses, page 111, The note of the case is short.  The
(question was, as the reporter tells us, whether the reputed first
wiff of the prisoner was a competent witness to prove that her
marriage with the prisoner was illegal, and that she was not
his wite. Alderson, Baron, who piesided at the tiial, held
that she was not competent.  That would secem to settle the
question before us so far as the opinion of the wdividual judge
could settle it, but in a subsequent page, 288, the reporter re-
turns to the case, and tells us that what the prisoner wished to
prove by calling his reputed fisst wife was that his marriago
with her was void, because she had a husbamd by a previous
marriage living at the time.

This placed the learned baron at the time precisely in the
osition in which the learned judge was placed in this case.
ic had to determine a point which he might consider as one

of the first impression. “Fhe reporter tells us that Baron Alder~
son was at first induced to think that she might be examined
simply to the fact of her being the wife or not of the prisoner,
hut after conferring with Williams, J., (who no doubt was
holding the civil court at Liverpool, where the point arose,)
he detennined not to receive her evidence, but to reserve the
poiul in the eventof a conviction for the decision of the judges.
The prisoner was acquitted, however, and so the case was not
afterwards heard of. The reporter has a.note to the case,
whether the judgzment was not given upon the wrong issue;
and he intimates” that it should have been considered proper
to ask the witness upon her voir dire whether she was the
legal wife of the prisoner, und to examine hex upon that col-
lateral issue, and if it should appear on her evidence so taken
that she was not the legal wife of the prisoner, then lier com-
petency to be examined as a witness upon the merits of the
case would be established. That opinion, or rather suggestion,
does not, we fear, derive any great weight from the mere-
authority of the reporter.  The first impression of Baron Alder-
son, however hastily formed, would be considered entitled to
much authority from his long experience, and his acknow-
ledged eminence as a criminal judge, but his second thought
upon the point, after deliberation and conference with his bro-
ther judge, can more safely be relied upon. Afier all, how=
ever, it is not'that kind of decision that conld be allowed o
prevail if it stood opposed to any judgment that had been
given upon the point by the judges after a solemn argument ;
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but wo have fonnd no such judgment, nor any judicial antho-
rity against what Baron Alderson held after consultation with
his brother judge, aml in reason and upon principle we think
their view was the correet one.  Where @ man is upon his
trial for Jarceny, or any oflence other than bizamy, or where
an 1ssue is being tried” in a civil case, and the reputed wife
has been called as a witness for her husband, the guestion
has in several cases arisen, whether she could not be altewed
to prove un her vair dive in the first place that she was really
not his wife, and then be received as a witness in the case.
The decisions under such circumstances have been rather
contradictory («), but they could not gover, we think, upon a
trial for bigamy. The question put to the reputed first wife
then, if put upon their wair dire, could not reasonably be
Jooked upon as put upon the trial of a collateral issue, or_in
the casc of a preliminary investigation, for if she should give
the answer which the prisoner evpects from her—namely,
that she was not legally marned to him—the whole case Falls
at once to the ground 3 there is an end of the prosecution for
bigamy, and she can have nothing further to speak to.  Her
evidenco in answer to such question goes at once to the pri-
soner’s acquittal.

Asweo have already stated. there is room for much arqument,
rather ingenious than sohid, but authority, so far as it goes, 13
against the admission of the witness, and that we think is the
case also upon reason and principle.

Our opinion is that the conviction was proper.

Conviction affirmed.

CHAMBLIR REPORTS,

(Reported for the Lo Journal and Harnisen's Common Law Procedure Aet,
by 'I. Moong Brxsox, IisQuink.)

CoxsTock v. Epwarbs.
Practice—~Commission to examne witness:s—Costs.
IWhere an action has been brought in one of the Superior Courts for an amount

within the jurediction of antuferior Court. beeause of the necesuty of iashing
a commmission for the exanunativn of withesses, Superior Court costs will be
allowed.

(Feb. 3, 1857.)

This was an ez parte application on the part of plaintiff for
an order directing the allowance of County Court costs, on the
ground that it had been nccessary {o issue a commisssion for
the examination of witnesses.

The suit had been brought in the inferior jurisdiction of one
of the Superior Courts, and judgment having been recovered
for a sum within the jurisdiction of the Division Courts, the
Master refused to tax the costs.

Burxs, J., granted the arder.(b)

Dickie T AL v. ELMSLIE.

Appearance—osts—DPractice,

Where an appeamance filed by defendant was by midake endoreed with the
1rtters C. C.. who wwae atso Clerk of the County Court, which masled the
Dy. €. C_and cansed him to file it among us County Court papers, aud the
plaintitl, finding no appearnce. signed judgment, the judgntent was set aside
upon payment of costs by defendant.

(Feb. 5, 1837.)

This was an application to set aside a judgment for non-
appearance, and the evecution thercon issued, and all subse-
quent procee:lings, for irregularity, with costs, on the ground
that tho judgment was signed after an appearance for defen-
dants had been duly filed in the proper office; or on the
ground that the judgment was sianed too soon, and before the
time for appearing had expired; or to set the judgment aside
on the ments.

The defendant’s attomey, through his agont at Hamilton,
filed an appearance for defendants within the proper time;
but upon the appearance paper he, through mistake, endorsed
the letters «C. C.% which led the Depnty Clerk of the Crawn
to suppoce that it was in a County Court st 3 and he accord-
ingly filed it away among his County Court papers,  ‘Theto
was no Appearance Book kept in the office before the 1st of
June, 18575 henee plaintiffs? attorney foumld no appearance
among the Queen’s Bench papers, and therefore sigued
judginent.

M. C. Cameron moved the stmons,

Jackson showed cause.

Bunys, Jo—1 wwill set the judgment aside, but it must be on
payment of costs by defendants, because the whole ditlicalty
has arisen outof a mistake on their part in endorsing the letters

« C.C.” on the appearance.
Order absolute accordingly.

Creaver v. Fraser, (an absconding debtor.)
Practice==thsconling debtor=C. 1. P, det. 1353, sec. 53,

An onler authntizing a Sheetl 1o sue for debis due 10 an absecanding debtor, t
sty an attaching creditorsy exeention, undee the §3rd aection of C. L. I,
Act 1856, will be granted «x parte, upnn aifidasit showing eleaely plamil®a
right to make the applicution,

{I'eh. G 1837))

J. Macdonald, for plaintifi, applied ex parte for an order
authorizing the Sheriff’ of the county of Halton to suc persons
indebted to defendant, under the 53rd sec. of C.L.P. Act, 1836.

The affidavits on which the application was made were that
of the Sheriff, stating that tho real and personal property and
effects of defendant were and are insufficient to satisfy plain-
tifs judgment,—aund that of plaintift stating the issuing of the
writ of attachment, the recovery of judgment, that it is stiil
partially unsatisfied, that all the real and personal property of
defendant has been exhausted, and was insufficient to satisfy
his judgment, and that several persons within the jurisdiction
of the Court are indebted to defendant.

Bunxs., J., granted the order.

Brun v Winre,

Practice—Injunction—C, I.. P. Act, 1856, see, 196,
An injunction will be granted ex parte to restrin defendant (com eutting and
removing timbers, pending the action of ejectment.

This was an ex parte application by Bell, plaintif’s attomey,
for an order for an Injunction, under the 126th sec. of the C. L.
P. Act, to restrain defendant from cutting and removing timber
from off a lot of land which was the subject of the present
action of Ejectment, until the suit should be determuned.

Bunrss, J., granted the order.(a)

(Reported for the Law Journal and Harnson’s Common Law Procedure Aet,
by Cunarres Way, squire.)

LyMAN ET AL V. SMITH.
Abseonding dedtor,

Leaveg 1 1o serve absconding deferxlant with wet of enmatous by mailing

it 10 his address, -
(Jan. 13, 1857.)
In this case defendant absconded, and no appearance entered
for him. PlaintifPs attorney having reason to believe that
defendant was residing in the United States of America,

f;x)‘Seiz'Bcnﬂey\\'. Cooke, 3 Dougl. 423; Regina v. Young, § Cox. C. C. 2%,
(%) Sec recent County ‘Courts Amendimnent Act.

(@) It ix now tae practice to grant o:{}y a suimnions in the £rst Instance, Seo
Harrison's C. L. P. Act, note d to section 934, - -
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applied for leave to serve writ of Summons through the post
m hieu of personal sorvico.  An atlidavit hled by pluntiPs
attorney stated that after diligent enquiry he was informed
and beheved that delendant was then residing at Lewiston in
the United States.

Burns, J., granted the order for leave to post writ of sum-
mons as service thereof.

Gantusia v, Berren,

Wt of ilevivar eet ande for qree: o0 ¢ ‘The reasan for such wnt beng
nrcelmr{,nul teing stuted 1 the whte “Phie statute muost be stercny con-
plied wath,

(I'cb. %, 1857 )
Paterson, for defendant, moved summons absslute to set
aside & writ of Revivor served on him oy plaintifl’s attorney.
Burns, J., granted an owder on the ground that the writ of

Reviver did not comply with see. 205 of C. L. P. Act, 1856,

which requires the reason why such writ has become ueces-

sary to be set forth by way of recital in the wnt.  Leave was
granted by consent of defendant’s attorney to amend on pay-

ment of costs.

Kerr ET AL v. SaiTH ET AL,
Difendants absconded—Order for leare to proceed.

Leava given to serve papers at the last place of abode of an abscondag debtor.

In this case defendants having absconded, plaintiff applied
for an order for leave to proceed under C. L. P. Act, cec. 45.

The affidavits showed that a writ of Attachment was issued
on 21st November. That tho Beoks containing the debts due
to defendants were placed by thom in the hands of the plain-
tiffs, and that they promised to give plaintiffs a power of
attorney to collect same. That defendants had no counections
in this Pruvince, and that they formerly carricd on business in
the village cf Berlin in the county of Waterloo. That effurts
had been made by the SherifP’s bailiff to effect personal service
of the wnit of Attachment, and that after diligent enquiry he
had been unable to ascertain to what place defendants had
fled and he was unable to effect personal service of the writ.

Burns, J., granted an order that plaintiffs be allowed to
proceed by filing declaration snd subsequent papers in the
office of the Deputy Clerk of the Crown in tho county of
Waterloo, and by serving such declaration and papers by
leaving the same at the last place of abode of dofendants in
ths Province.

WricuT £T AL v. HurL.

Prisoner in custndy on miesme proceess cansot ! fa.n tus diecharge Ly apply g

under scc. 300 of C. L. I'. Act, 1356,
(Feb. 12.1857.)
Defendant in cluse custody applied for his discharge under
sec. 300 of the C. L. P. Act, 1856. By his affidavit he alleges
that he was a prisoner in execution of a debt in this cause at
suit of plaintifis. That he had given plantiff notice of his
intention to apply for a discharge.  That at the time of notice
being served on plaintiff, defendant had been ia close custody
in execution for three successive calendar months in this
cauge. That he was not worth £5 exclusive of wearing appa-
rel, &c., and that the beds and ordinary utensile of his family

did not exceed £10.  That he had nct been served with inter-
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rogatories.  Plantul bl :d an affidavit alleging that defendant
was not 1n custody 1n exccution, but on mesne process issued
in this cause.

Burns, J., decided that a prisoner on mesne process cannot
be discharzed under see. 300 of the C. L. P. Act, 1856, and
discharged the summons,

Summons discharged.

Nuaest v. ClaMBERS.

Ordey for wnit of Certiorars to nmor‘o; cause from Division Court inte Queen's
ench.

A wr't of Cerfiorars to remove a cause from n Divinon Court under sec. 83, of
13 & 14 Vie . cap. 83, s & casc whete defeudant resded in o past of the Pro.
vince tur dirtant from the dvaston i which the suit was commenced, and
alse on sccount of ditlicult question of Luw that might probebly arue o the

1nal of the case.
(el 13, 1887.)

Suminons issued out of Second Division Court of tha united
counties of Frontenac, Lenox and Addington, against defen-
dant, for a claim of £24 18s. 7d. and 12s. costs. The claim
was for goods furnished to defendant. Frora plaintifis affidavit
it appeared he had formerly resided at Fredericksbourg with
his wife ancC family, that about the year 1839 his said wife
Mary Cham rs left his house, and he hud not seen her since,
and supposed her to be dead until the last few months, when
it was reported to him that said Mary Chambers was living at
Fredericksbourg, and that she was running heavy bills against
defendant in the stores in that neighbothood. That defendant
had resided for 17 years past in the town_ahif) of Caledona
distance of 150 mifes from the place where.plaintiff resides.
That plaintift had reasons to believe that other tracieamen were
waiting the result of this action before bringing actions against
defendant for goods furnished to the said Mary Chambers.

Fitzgerald, for plaintiff, applied for an order for writ of
Certiorari to remove the said cause into the Court of Queen’s
Bench under Division Court Act, 1850, sec. 85.

Burns, J., granted an order on the ground that defendant
resided in the neighborhood of Toronto, and a great distance
from Ernestown, and also on account of the length cf time
that had elapsed since defendant’s seperation from his wife.

BoucHizs ET AL v. PATTON XT AL,

S for of
‘There can be no revision of costs taxed in 8 cause not in Court,
(Feb. 1¢, 1887.)

A summons was obtained by defendant’s aitomey calling
on plaintiff to show cause why the taxation of costs in this
caues should not be revised.

Burns, for plaintiffs, opposed the summons.

Burns, J., discharged the summons with costs, on the
ground of there being at the time the summons was obtained
no cause in the Court, and that it had been settled by the
parties.

({teportet for the Law Journal and Harrison's Common Law Procsdure Aet,
by C. E. Enovriers, Esquire, B.A.)

MeLrisr £7 AL v. THE BurraLo, BRANTFORD AND GopnEmicH
Rarnway Coxpany.

Money pard into Court—Garnishaes,

A judge 1n Chambers cannot order money paid 1nto Coust by 8 garaishes, with.
out authority, 1o be pud to the judgment credior, but arder ft to be
returi.cd (0 the garnshee.,

(March 11, 1837)

The facts sufficiently appear in the judgment:

Rosixsoy, C.J~—~Whatever difficulty or question there ma
be in this case arises from the garnishee oqauee‘a in the C. L.
P. Act not having been acted upon according to the letter nor
in the manner contemplated by the Legisiatare. The partics
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scom to have considered themselves obliged
the common course by the cirevmstance of Mr. Zitnmerman’s
indebtedness to tho Company being solely upon negotiable
paper.  He would continue to be their debtor only so long as
they held the bills; and whether he woulld have anything to
pay to them, would depend upon whether they had or had not
endorsed away his acceptonces before the gamishee order was
scrved ; and as they were not yet due, and were stitl in the
widest sense negotiable, it would depend also upon what the
Company might do with the bills at any time afterwards,

This peculiarity in the natuse of Zimmerman’s debt to the
judgment debtors, and what has happened in consequenco of
it suggests a doubt whether the girnishee clavses are certainly
applicable and this gives siso to the question, what is to be
done with the garplus?

As I infer from the statement of facts Morland was no party
to the ayreement under whick Zimmerman took up his bills,
If e0 he kas done nothing to compromise lus rights under the
attachment order which he had served before the Cempany
parted with the bills,

By requesting to have the money paid into Court the gar-
nisheo and the Company (the first judgment creditors) have
thrown upon the Count, o intended 1o do 50, the exercise of
jurisliction not given to them by the Acts, of determining in a
summary mantier the claims to the surplus.

If no such claims were advanced as that on behalf of Peter
Reid, which seems a perfectly just one, and that on behalf of the
Company themselves, or rather of centain individual directors
of the Company on account of advances made by them for
the Company, the course would be clear. The regular step,
I conceive, would in that ease have been to hand back the
surpius to Zimmerman, who having been already made hable
to Morland for the amount of his judgment, would thus have
had the means of relieving himself from that charge, and the
residue, if there was any, he would have had to pay overto the
Company unless in the meantime he had been garnisheed by
some other judgment creditors of theirs.

That he would be the debtor to the Company for such residue
till he had in one way or the other acquitted himself is plain;
for having got up from them his acceptances, he would be
looked upon us holding the surplus for their use, But though
taking this course wonld in the simplest manner have been
complying with the statute, and perhaps in the only regular
manner; the risk might no doubt have been incurred (though
in the present case there would have been no risk) of the gor-
nishee making some other use of the money--and leaving
Morland and the Company to bear the loss.

I ¥ not feel that that would form a sufficient reason for
urging upon me to assume a jurisdiction which the statute
does not give me, of deciding summarily between the claim-
ants to the surplus. Mr. Zimmerman having taken up his
bille is not urging, so far as I understand, any objection to the
Court doing what they think right with the surplus, in other
words to my determining whether Morland has not an absolnte
right to be paid, whatever becomes of Reid’s claim, and ot
the other claim spoken of.

T have no objection to say, that I think at present Morland
hasa ngil}’ under his order that must prevail for anything that

! to deviate from!is shown to me, over the mere verbal assurances of the Com=

pany to Reid that he would be paid out of tho debt due by
Zimmerman, and also over what may have been nothing more
than a tacit understanding, or merely an expectation of cortain
dircctors that their advances would be made good out of the
same money when received.

Its receipt by the Company has been intercepted, asit scoms
to me, by Morland’s attachment order, for 1 seo nothing that
can bo held to have created a legal lien upon the expected
procecds of the bills except the attachment.

This is my opinion, but at the same time I repeat that tho
parties have ne right under the Act to place me in a position
to decido that point stunmarily ; and I do not consider that 1
can properly take upon me to do so, because Morland, as I
mentioned before, has taken no part in the arrangement, and
merely stands upon his rignts under the order.

Since the moncey has been paid into Court I have no objec-
tions to leave it there till Term, wher it can be scen what
view the Court will take of the questiot..

I suppose the best course would have been, if it had occurred
to the parties, for Zimmerman to have paid the amount ot
Mellish & Co.’s judgment, taking care to have it endorsed
upon the bills, and then when Morland obtained his order for
payment to have proceeded in the same manner with that
unless that would have engrossed the whole of the residue in
which caso he would have got up his bills,

If the Dills bo yet in existence, that course might yet bo
taken by returning the bills to the Company, with the payment
in part endorsed, and it would then be left to Mr, Zimmerman
to decide as he is advised between the clains of Morland
under his order, and any other claims that might be advanced.
If this arrangement cannot now be made, and I am pressed to
make an order, I do aot see that there is any order that I
have a right to make unless that the residue should be returned
to Zimmerman, What would no doubt leave the Company
subject to the possibility of loss from having parted with the
bills without receiving directly or indirectly payment in full.

So if I should take upon me to direct the money to be paid
to the Company, [ might be finally depriving Morland of his
remedy under the order, unless he could force Zimmerman to
pay him notwithstanding, which would be unjust.

The only other order I could make would be to direct Mor-
land’s judgment to be paid out of the money in Court, which
I would not the less do on account of his having, as itis
stated, a registered judgment biading upon the real property
of tha Company, or at least making himself secure under the
arrangement between the old and new Railway Companies
which arc memioned in the statement. But I decline to do
that, because I have no right to make a disposition of the
money by any order.

It was Zimmerman®s money paid into Court without autho-
rity, and the surplus I think (if no understanding is come to
out of Court) I must direct to be returned to Mr. Zimmerman
who will then be debtor to the Company in that amount, and
will have to act as he is udvised with respect to Morland’s
garnishee order.
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Ross ET AL v. Brooxes axp JoNEs.
Bar—Insolvent—Order of Protection,

An Interim Order of protection umler the Insolvent Debtors Act does not pre-
veut Bail from surrendenng therr prineipal, nor does the final certificate dis-
charge them from liability of the baut he previously fixed,

(March 23, 1871.)

The facts sufficiently appear in the judgment.

Rosuspn, C.J.—A summons was granted 25th March, 1857,
on the plaintiff to show cause why an Exoneretur shoyld not
be entered on the bajl picce filed in this cause, upon the arrest
of defendant Brookes, and why all procecdings upon the bail

piece should not be permanently stayed.

On the grounds stated in affidavit, a snit was commenced
in May, 1856, against Jones by non-bailable process, and
against Brookes by Cupias, on which he was arrested. The
defendant Jones and one Gamble became bail for Brooks.

The cause was tried in October, 1856: when a verdict was
rendered for Jones, and against the c.ier defendont Drooks
for £490.

Judgment against Brooks was entered in December, 1856,
and a Ca. Sa. taken out, and given to the Sheriff of York and
Peel, retumnable Tth January, 1857, which writ was returned
“non est inventus.”

February 11, 1857, process by summons, at the snit of the
plaintiffs, issued against Jones as one of the bail of Brookes
upon the Recugnizance, and copy was served 17th February,
to which Jones appeared. ’

Before such service upon him (Jones) Bmokes, the debtor,
applied for protection under the Insolvent Debtors Act, and on
16th February the Judge of the County Court of York and Peel
made an Interim order for protection, which (itis alleged)
prevented Jones from surrendering Brookes 1 his discharge.

Jones swears that he makes this application for own relicf,
and withaut collusion with Brookes or any other person.

On the 16th March, 1857, the Judge of the County Court
granted 2 final centificate of protection to Brookes.

It does not appear in the papers before me on what day the
Ca. Sa. against Brookes was returned < non est invenfus,”
but I suppose it was some time before the action was com-
menced against the bail,

The interim order for the protection of Brookes, asa debtor
petitioning vnder the Insolvent Act, was made 16th February,
but that was only a protection against creditors —it did not
prevent his bail from surrendering hiin, nor did it prevent even
his arrest on civil process under a Judge’s arder.

Nothing but the final order would entitle the debtor to an
absolute exemption from arrest on civil process; and it is not
necessary to consider whether the bail could not even after the
final order have surrendered him, leaving him to apply to the
Court for his discharge—because long before the 17th March,
when the final order for protection was made, the bail had
been fived ; at least, so1 infer from the statements before me,
for the process agawst the bail hud been scrved a month
before.

The application for the Exoncretur is not rested on the final
order, and could not have been under the circumstances ; wnd
nothing is said about the final order in the affidavit on which
the application is fonnded. It is produced however by con-

sent, 1 suprose, and appears to have been issued on the 17th
March, long before which time the bail were called upon to
surrender their principal, if they could have done so, which
they certainly might, notwithstanding the interim order.

If the final order had the cffect of discharging Bruokes from
the debt for which he was a.iested, it would seem unreason-
able that the bail should be liable ; but whether it would have
that effect or not cannot be seen from anything before me, for
it does not appear whether that debt was set down in the
schedule or not.

And if he were in fact discharged from the debt, that has
been repeatedly held not to operate in relief of the bail if they
were fixed before, which they were in this case. '

The summons is therefore discharged with costs.(a)

Kerr g7 AL v. Bowik.

Judgment by difaujt—Ezeextion thereon.

The ¢ight days from the last day for appearing mentioned in section 60 C. L. T
Act, 1856, 1s cxclusive of such last duy for eutening appearance.

(March 28, 1857.)

The facts sufficiently appear in the judgment:

Ronrnsox, C.J.—McLean J. granted a summons on the
plaintiff to show cause why the writ of FY. Fa. issued in this
cause should not be set aside as being irregular and void, with
costs; because the writ was issued before eight days had
expired after the entry of the judgment under the C. L. P. Act
in a case where the summons had been specially endorsed,
and the defendant had not appeared ; and because the Fi.Fa.
was altered in material part after it was issued by changing
the date of the issuing thereof after the same Lad been issued
by the Deputy Clerk of the Crown, the verit having been
issued (and marked as so issued) on 17th Januory, 1857, and
the date being altered to 19th January after the issuing of the
writ from the office.

The summons (first process) was served 3l1st Dec., 1856,
and the last day for appearance would be on 9th January.

Judgment by default signed for non-appearance of defen-
dant 12:h January, 1857.

Praccipe for Fi. Fa. against goods filed 17th January, and
the Fi.Fa. actually issucd on that day, and delivered the same
day to the sheriff.

The writ, on examining it, appears to have been altered by
obliterating the 7 in 17, aud writing 9 in place of it. Goods
have been seized under the Fi. F'q. and are now in possession
of the sheriffl

The Deputy Clerk of the Cyown swears that he issued the
writ on the 17th January 3 that the preecipe was filed on that
day, and the writ dated on that day and taken out of hisoffice
by the plaintifiz’ attorney on the same 17th January.

That about 10th of March, when a motion was about to be
made to set the writ aside, the plaintifis’ attorney came to his
officc and scarched the bpoks there, and ‘told the deponent
that he had made a mistake in entering tho writ in his books
as taken out on 17th January, for that it was on the 19th, and
should have been so entered ; and requested the deponent o
alter his entries in his books to the 19th Janvasy; that the

() Sce Nordhemer et al v, Groves,3U.C. L. J. 74
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depouent then looked at his books and tho papers in the
cause, and found them all under the date of 17th January, and
also the preeeipe for the writ and his entry in his cash book;
that he thereupon told the plaintifls’ attorney that he had made
no mistake in the date, when the attorney stated that he (the
D. C. C.) had already aitered the date ol the writ.

The deponent then asked to see the writ, and the attorney,
Jater in the day, brought it to him: when the deponent found
that the writ had been dated 17th January, 1857, in his hand
writing, but that the 7 had been erased and 9 written over it.

He sweare that the alteration was not in his hand writing,
but as he believes; in the hand writing of the plaintiffs® attor-
ney; and that he returned the writ to the attorney telling him
that the alteration had not been 1aade by him (the deponent) ;
and declining to make any alteration in the entrics in his
books, or in the day of filing the preecipe; and he swears posi-
tively that the writ was not altered by him or with his know-
ledge, apprabation; or privity.

On the part of the plaintiffs, their attorney swears that he
took the preecipe for Fi. Fa. to the house of the Deputy Clerk
of the Crown, on Saturday evening 17th January, intending to
procure the F7. Fa. on the next Monday morning ; that he
believes the D. C. C. filled up the F'i. Fa. and dated it on the
1%th January, contrary to deponent’s intention ; that on Monday
19th Janvary he called at the Deputy Clerk’s office for the
Fi. Fa. and finding it dated on the 17th cauced it to be dated
on 19th January, as he intended it should be, and then issned
it, to wit on 19th and not before; that it was not altered after
it was issued; that after defendant’s goods were scized he
asked for an extension of time, which deponent declined to
grant; that no steps wer~ taken towards executing the writ
till after 20th January ; that defendant is in embarrassed cir-
cumstances, and the debt is likely to be lost it he has an
opportunity to put the goods out of his hands: that long before
this application the defendant paid the sheriff £11 on the
&xecution; and since this application was made, the sherift
informed deponent that he had received £26 mcre.

The attorneys® clerk swears that the F'i. Feu. did not issne
1111 19th January, and that he believes it was not altered after
it iasued.

And the attorney makes a second affidavit, in which he
sivears to a statement not altogether clear and intelligible, but
1o the effect that he took the writ to the sherift’s office by
nistake on 17th March, and having discovered Lis mistake
immediately took the writ out of the sherift’s office again, and
on the 19th had it altered, as alrenily stated, of which the
Deputy Clerk of the Ctown had due notice, and as h= believes
was aware that on 1%th Janvary he took the Fi. Fa. to the
sherifi’s office: that the date of the precipe for Fi. Fa. was
left blank, to be filled up when the Fi. Fa. issued, and has
been filled up as of 17th since this application was made.

In opposition to this the deputy sherift Pollock makes oath
that the Fi. Fa.wasplaced in his hands by plaintifls’ attorney
on 17th Jan., with instructions to levy the amount endorsed;
that this was in the forenoon of that day.

That in the afternoon of the same day plaintiffs® attorney
asked him to lend him the writ, saying he had forgotten to

make an entry of i in his book; that he took it away with
him aad did not return it till the 19th.

He annexed a copy of the entry in his books of the receipt
cf the wnt on the 17th of January, and swears that the writ
appears to have been altered in itsdate, (in the mutnner already
described) which alterativbn was not made by the deponent,
nor does he know how it tuok place.

Tho two affidavits of the plaintifis’ attorney o not compare
well together, I think, nor do I consider the lust by any means
a satisfactory statement; I can have no doubt after reading
the aflidavits of the Depyjy C. C., the Deputy Sheriff, and Mr.
Cameron’s last affidavit, that the Exccution was in fact taken
out on the 17th, which was clearly before the eight days had
elapsed, which are required to intervene (C.L.P. Act, sec. 60)
by the statute between the list day for entering appearance,
and the entry of the judgment; it was therefore irregular, and
must be set aside with costs, and the goods restored to the
defendant.

This is without any reference to the alleged illegal alterationt
of the writ, to which point and the statements upor! it 1 shail
fecl it necessary to call the attention of the Court in Term.

The summons was served on the 31st December, and by it
the defendant was told that he must cause an appearance to
be entered for him within ten days after the service of the
writ inclusive of the day of service; we must thercfore count
the 31st December as one of the ten days, and besides that
day the defendant had the first nine days it January to enter
his appearance. It would be impossible to hold that he had
had the ten days, if he were obliged to enter his appeararice
on the 8th January at latest; having therefore the 9th January
as his tenih day, he has all that day on which to enter appear-
ance, and judgment could not legally be signed on that day.

Then the 9th of January being the last day for entering
appearance Execution could nct, according to the 60th sec.,
be issued until eight days Aed elapsed from that day, whick
is in other words after that day, and the 17th January being
the last of the cight days from and after the 9th, exceution
could not go until the 17th January had expired, whereas
it was taken out and given to the Sheriff in the forenoon of
that day.

Neprey v. Burraso, Braxtrorn & Gonrricit K. R. Co.
Practice. Attacking e, 192k clause, €, L. P, Aet,

1n general. wlhen there arc oppasite “laims hetween the parties, onir the balarice
3 Lo attached by A judgment cruditor, .
(March 30, 1857.)

Tk fatts suficiently appear in the judgement.

Roninsox, C. J.—A summons granted by McLeafi, J.,
serred 30th March, 1857, on garishee James Wilkes; why
he should not pay over to the Julgment creditor the debt due
by him to the Judgment debsior, or so much thereof as will
discharge plaintiff’s Judgment.

It is shewn by the gamishee that he having endorsed notes
for the defendants i the early pait of 1833, obtained from
them sccond mortgage bondsof the defendants (the company,)
for £4,400 sterling. to sccure him for snch endorsements.

‘That aftenwards, the defendents being in difficulty and un-
able to continue using their Railway unless they could find
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funds to pay their laborers and other creditors, the gamishee
assumed a number of their debts. That up to September,
1856, the garnishee had paid as endorser of the defendants®
notes, which they had failed totake up, £1,315 10s. 11d., and
since that has been obliged to pay other debts for the defen-
dants assumed by him to the amount of £3,090 18s. 3d.

That the defendants not having repaid the garnishee, he
sent their bonds above mentioned to England (apparently
without any consent of theirs) and sold them there in Septem-
ber and October, 1856, for £4,910 2s. 6d., Provincial Cur-
rency, which money he applied in reimbursing himself what
he had paid out for the defendants, and this left an excess in
his hands £504 3s. 4d. This he oflered to pay over to the
Company, but they refused to accept it, alleging that the gar-
nishee hiad no right to gell their bonds left in his hands for
security only.

On the 11th October, Wilkes was served with a garnishee
order, (i.e., an attachment order simply at the suit of Morell
& Co.) and on the 3rd January, 1857, with ancther garnishee
order of the same description ats. Orr.

The order in the present case ats. Hedley was granted 17th
March, 1857, and includes a summons to shew cause why
Wilkes should not pay to the plaintiffs his debt to the defen-
dants, against which the above facts as cause.

The garmshee swears also that no action has been brought
against him by the company, (the defendants,) but that he
had been informed by their secretary that an action will be
com nenced.

So faras regards the balance which Mr. Wilkes acknow-
ledges he has in his hands for the company, thero is no reason
why the ordet to pay should not go, leaving it to the garnishee
to take care that he keeps encugh in hand to pay the two for-
mer attachment orders, for he is fixed asto the amount of
thess. Whether both or eitl.er of these prior onlers will ab-
sotb the £300 remaining in the garnishee’s hands I have no
information, and therefore can make no allowauce fcr them
otherwise than by what I have stated as to the proceeds of the
bonds which the garnishee has applied to pay his own debts

as lie stutes. I cannot assume that he owes that to the com-
pany, and in such a form that he could not set off against any
action by them the debt of equal amount which he contends
he has or had against them for monies advanced on their
account.

Ithink it is not clearon the gamishee’s statement whether
he remains to be protected against any of Lis endorsements,
or whether the notes not taken up by hin have been since
been taken up by the company.

This appears to me tc be a case in which, under the 197th
clause, I might mak. an onder that the jndgment creditor
shall be at liberty to proceed against the garnishee by writ,
calling on him to shew cause why there should not be execu-
cution against him; but that is not pressed, and U sce no
ground jor withholding the order so far as relates to the £500
a1d upwands. The order for payment will be made, it being
understood by both partics that this is not to be treated as an
oxder to pay anything nore than the excess above the de-
raan’s of the garnishee against the company.

Fraser v. Ropins,
Fjetmeat— Waste—Onler to restrain.

Under 256th sec. €. L P, Act, a Judge will grant & temporary Injunction to
resizamn waste during the pendency of wi action of Ejectiment.

(March 30, 1857.)

This was an action of Ejectment, and an appearance was
entered in the cause.

On 10th March, 1857, the plaintiffl moved for an Injunction
on the defendants, not to cut timber on the land in question,
or to remove any of the wood and hay now piled and stacked
upon the land. The defendant contended that the sections of
C. L. P. Act respecting injunctions did not apply to actions of
Ejectment or Replevin.

Rosixson, C.J.—The 283rd clause, which makes provision
for Injunctions being claimed in the action, gives the remedy
in all cases of breach of contract, or other injury ; and it enacts
that the plaintiff may in like case and manuner as is provided
in respect to mandanmus (275th clause) claim a writ of injunc-
tion. It is suggested that the words ¢ in like case,” as used
in 283rd clause, mean in actions of the same description ;
and as the 275th clause, which gives the remedy by manda-
mus, gives it in any action “except Replevin or Ejectment,”
that the same two kinds of actions must be held to be excepted
in applying the 283:d claunse respecting injunctions.

Whether that was clearly intended by the legislature or not,
there would be nothing inconvenient or unreasonable in the
testriction which would except those two forms of action from
tho operation of the 283rd clause,—because as to Replevin
there is no room for the remedy by Injunction, the propesty
being itself in the hands of the plaintift, and the defendant
being sccured in its return by the Replevin bonds in case he
shall be successful; and asto Y .tments, there would be no
sense in applying the 283td clause to them, because the judg-
ment in the plaintifP’s favour would give him actual possession
of the land, and he would require no ini*.iction to be in force
from that time.

But it is the 286th clavse which we have to consider in
reference to injunctions moved for, as this was to restrain
waste or destruction while the action is pending. There is
nothing in that clause expressly limiting its application to
such cases only as those in which the plaint:dff' may claim an
injunction in his pleading as one of the objects of the action—
and the provision will be much less bencficial than it must, as
1 think, have been intended to be, if it must be so limited ; in
other words, if no temporary injunction can be obtained by a
plaintift in Ejectment, under’any circumstances, to stay waste
while the action is pending.

There may be cases strongly calling for it, as, for instance,
when a mere traspasser has gone upon land, or an overholding
tenant refuses togo out, and puts his landlord to an action. In
cither case the defendant may not be in circumstances to make
compensation in damages for any destruction he may commit;
and it does somctimes happen that such persons, while the
action is going on, either for the purpose of making an unjust
gain or from a malicious feeling, commit injuries of a very
provoking kind, while they are holding an unlawful possession
which ti.ey know must soon cease. The case of The Attorney
General v. Hallett, 16 M. & . 569, and the cases referred
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to in it show that a Court of Equity would in a strong case ot‘
the kind I have supposed grant a temporary injunction to
restrain waste, while the action in which the right is to be
tried is yet undetermined. I do not think it unreasonable to
suppose that the Legislature meant by the 286th clause to
give the same remedy ina convenient manner applicable to
the case, without leaving the plaintift to seek it, by a more
expensive proceedmg in another Court.

It was indeed my impression that, in actions of Eject-
ment, this remedy by temporary injunction would be more
beneficial than in any other, and having heard that this provi-
sion had in other cases in Chambers been taken to apply to
Ejectment, I granted it, without a doubt occurring to me as to
the legality of the proceeding.

The affidavit on which the writ was granted being strong,
and being reluctant to consider that the statute does not give
the power to issue a temporary injunction in plain cases of
this kind. I allow it to stand, at least till the trial.

GREEXNE XT AL V. Woop.

Practice— Attachment.

An nw:hmem for_disobeying a Judge’s order for examination, under sec. 193,
C. L. P. Act, will not be granted by a Judge in vacation.
(March 30, 1857.)

. _a facts sufficiently appear in the judgment.

RominsoN, C.J.—Mr. Justice McLean had granted a sum-
mouns on the defendant, to show cause why an order should not
be made for an attachment to issue against him for not attend-
ing for his examination respecting debts due to him as directed
by a Judge’s urder made 26th December, 1856.

An appointment had been made by the Judge of the County
Court before whom he was to have been examined, which
was endorsed on the order, and the order to be examined had
been made a Rule of the Court of Common Pleas.

The doubt I have is whether an attachment for contempt of
such an order can be issued in vacation. The statute (section
193) does not authorise it.

In sections 285 and 286, which give the remedy by Injunc-
tion, the Legislature has expressly allowed an attachment for
disobedience of the Injunction to be made by a Judge in
vacacation.

1 do not find that express permission to sue out an attach-
ment in vacation given in any other instance by the C. L. P.
Act. The reason for giving it then is obvious—for otherwise
the whole object of the Injunction might be lost.

The present order is not one of that obviously unjust kind ;
but yet it may be of great consequence to the plaintiff to get
the information without delay—for otherwise he may lose the
object of his application, by some person who has been later
in applying—but wirom the defendant is more willing to favor,
obtaining the information before him.

It is probable that if it had been discussed in the Legislature
whether obedience might not be enforced in such a case as
this by attachment to be issued in vacation it would have been
directed by the Act; but since the Legislature has made no
such provision in regard to these orders, aithough they have
in other cases, 1 think we are left to proceed as at Common
Law when a Rule of Court has been disobeyed ; and certainly

thc gcneml rule is that such a proceqs can only be nwnrdcd
by the Court in term time, although there are exceptions under
provisions that have been made in particular statutes, as inthe
two clauses 1 have just relused to, and in our statute respect-
ing the disobeying by a Sheriit of a rule to return a writ.

Fatron v. Provixcrar Insunance Company oF ToronTO.
Practice— Declaration— Supesfluous matter.

A judge will not onder superfluous matter to be struck ont of a Declaration, but
will refer at to the masier of the Court tu dv 20, with costs.

(Npril 3, 1853.)

The action was on a Policy of Insurance against fire.

The summouns taken out called on the plaintiff to show cause
why the recitals of the policy of insurance declared on, after
the statement of the insurance, and down to and including the
specific averments of the performance of the conditions of the
policy; and such other parts of the declaration as may be
thought superfluous should not be struck out of the declaration
with costs; and why in the meantime all further proceedings
should not be stayed.

The declaration was in the form hitherto in general use,
selting out all the conditions and terms of the Policy, with
averments that the plaintiff had done none of those things
respectively which would have avoided the policy, as if the
pleader were unmindful of the provisions in the C. L. P, Act,
(secs. 98, 101, 106,) which make it safe to omit many things
now which could not prudently have been omitted before.

Rosinson, C.J.—I do not see in the Act any direction or
authority to move to strike out superfluous averments in the
declaration—which the defendant has moved in this case;
but as the cffect of the recent changes which I have referred
10, is to enable the plaintiff to confine himself with more con-~
fidence than he could before have done, to such statements as
are essential to showing a good cause of action, we may with
so much less hesitation take the course, which it has been
considered, the Courts were at liberty to take at the Common
Law. 1 refer to the cases of Dundas v. Lord Weymouth,
Cowper’s Rept. 665; Price v. Fletcker, Ibid 727; aud also to
Fanner v. Champneys, 1 Co. M. & K. 369.

1 will therelure in this case refer it 1o the Master to strike
out the superfluous matter in the declaration in this case (with
costs), as was done in Price v. Fletcher, Cowper 727.

Tue MuNICIPALITY OF SAXDWICH V. DROVILLARD.
Practice—Pleading several pleas—C. L. P. Act, 1858, secs. 125, 129,130,

\thrc the genenl issue traverses the statements in the different counts of the
he dant will 5ot be ullowed at the same time 1o put m pleas
denying lhc*c statements respectively.
{Apeil 1, 1857))

The facts sufficiently appear in the judgment.

Rosinsox, C.J.—The defendanl has moved 10 be allowed to
plead, besides the plea of “not guilty,” two special pleas, and
also to demur to the declaration.

The declaration alleges in the first count that the defendant
had erected a fence across and upon a highway in the town-
ship of Sandwich, being the line of road between the 2ud and
3rd concessions; and that the plaintiffs by authority of the
statute in that behalf, proceeded to opeu the said highway
and to remove the said fence, but that the defendant hindered
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and prevented them from opening the said highway. And
also that the defendant ereeted a fence upon the said highway,
o that the same could not be used as a higlhway, and still
maintains the fence so erected, and prevents the highway from
being so used, to plaintiffs’ damage of £50.

The defendant desites to demur to the declaration; and also
to plead—1st. Not guilty: 2nd. To the first coumnt, that hekas
not erected a fence across or upon the said highway, nor did
he preveyt the plaintiffs from opening the said highway, as in
that count alleged. 3rd. To 2nd count, that defendant did
not erect a fence upon the said highway so that the same could
not be used as a highway, nor does hé maintain or keep the
same so erected as alleged.

The defendant’s altorney has made an affidavit that he
believes that the defendant has Just ground to traverse the
several matters progosed to be traversed, and that the same
and the maiter sought 1o be pleaded by way of confession and
avoidance, are true in substance and in fact. |

I can imagine no necessity for either of the pleas specially
traversmg the statements in the respective counts, when ¢ not
gunlty’ is p]eaded to the whole—because that surely puts in
1<sue the very things traversed in these two pleas—i.c., com-
mission of the acts charf'ed they are not what are called pleas
in confession and av'oxdance. , o

1 disallow these pleas therefore, unless tho plaintift prefers
refaining them, without the gencral issue.

I 1hmk the demurrer in this case shounl be allowed—bui
as the action is an experimental one, and scems open 10 ques-
tion on several errounds I think it clearly a case in which the
demurrer should be determmed before the issue is teken down
to trial, and so order.

StarrForp v. TRUEMAN.

Judgment nunc pro tunc—Time of entering:
A party will not be allowed to enter judgment nune pro tune when the delay has
tiy amd not of the Court.
Leen that of the pasty (April 2, 1857.)

The facts sufficiently appear in the judgment.

Ronixson, C.J.—The defendant applies to be allowed to
ehter judgment nunc pro tunc as of the 25th June, 1856, on
which day the Cowrt gave judgment discharging Rule for
new trial.

It was an action for dower, commenced in 1855 and tried in
January 1856, when a verdict was given for the tenant; inthe
term following the plaintiff obtained a rule nisi for new trial
upon the evidence and on affidavits, which was served on 12th
February, 1856.

The premises were in the county of Pecl, and the demandant
resided in the county of Huron, and could not, it is stated,
obtaiil affidavits in answer fo those filed by the plaintiff in
time o show cause against the rule in Hilary Term, and it
was enlarged on that account till Easter Term, 1856.

In Easter Term the rule nisi was argued,and judgment was
siven on the judgment day after that Term (25th June) dis-
charging the rule.

Itis sworn by the attornies for the tenant that he was delayed
fot some time in entering judgment in consequence of being
nnable to procure the subpmnas for his witnesses from the

person who had served them, and also a statement of the
sums paid to the several witnesses for their attendance.

That about the 24th of August, 1836, the tenant came to
Toronto to his attorney, and gave him some information res-
pecting the witnesses, and was to return iu a short time with
full mformation, but he died suddenly as he was Jeaving
‘Toronto on his way home.

That the difficulty in procuring the necessary affidavit of
disbursements was incroased by the death of the tenant, and
has not yet been removed, and the judgment has, in conse-
quence, not yet been entered up.

The demandant has lately brought \n action for dower
against the heirs of the late tenant.

[ should have been glad to have acceded to this application
if it had appeared to me that it was warranted by authority,
for I do not see that it could do injustice to the demandant, as
her right to dower was faitly tried in the former action, and
the verdict irr favour of the tenant was sustained by the Court 3
and the heir of the tenant, who is now sued, if he could set
up that judgment in bar, would be placed only in a just posi-
tion; and this case would, nof improbably, arrive, without the °
expense and delay of a frial, at the samé result as it will after
afrial. But on the other hand, we are to consider that the
effect of the judgment, it allowed now to be so entered as to
make it legal, hotwithstanding the statufe 37 Car. II., would
be that the widow woulld bLe thereby finally barred as to her
right to the estate which she claims; and that being so, the
Court, and more especially a single Judge out of Court, should
not do what will have that effect, if the propriety of it be at
all questioned.

I find nothing in the case cited by Mr. Gamble, of Evans
v, Rees, 12 Ad. & ElL. 167, that appears to go by any means
the length of supporting this application. Bléwett v. Tregon-
ning, 4 Ad. & Ell. 1002, eannof be treafed as authority for it:
It was determined without taking time 1o consider, and with-
out any authorities cited or reasorrs given by the Court for their
judgment; and besides there was this differerice betweert
that case and the present, that the party against whom the
verdict was, died within two terms after the delay whiel had
been occasioned by the pending rule ceased: Here two full
terms elapsed after the Court had disposed of the rule, and
after the death of the party. It is not till about 9 months after
the judgment given, and 7 months from the death of the party
that this application was made,

The case of Evans v. Rees, is a deliberate decision of the
Court of Queen’s Bench, which seems strongly to support this
application, but it stands so strongly opposed to many deci~
sions both before and after it that have been made in all the
Courts; that I should not feel warranted in following it, even
if the facts were not stronger in favour of the party applying
in that case than they are in this. But in fact the delay then
was much less; the trial took place in the spring of 1839,
and the defendant, who obtained a verdict, died on 3rd April
before the ensuing term in which a rule for new trial was
moved, which the Court discharged on 8th May, 1839. Judg-
ment was entéred on 24th June, 12 days only after the end of
Trinity Term, which was the second Term after the verdict.
There is a yast difference between that case and the present,
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and it appears to me that I conld not make the order moved
for here without disregarding wholly the authority of many
cases in all the Courts. 1 cite in the Exchequer: Latorence
v. Hodgson, 17 L.J. 368; Lanman v. Lord Audley,2 M. &
w., 535.

In the Queen’s Bench: Doe dem Tuylor v. Crisp, 7 Dowl.
589; Miles v. Bough, 3 D. & L. 105; and Miles v. Williams
9Q.B. 47

In the Common Pleas: Fishmonger v. Robertson, 3 C. B.
910; YVaughan v. Wilson, 4 Bing. N.C. 116; and Frecman
». Franck, 12 C. B. 407.

I discharge the summons, but not with costs.

Davies v. MyckLe,
Practice—Declaration—Common Counts.
D e mkes . Bencuss claios undor als of shern a the ud o1 s declarabon.
(April 2, 1857.)

Plaintif declared in his first count thus: ¢ Robert Davies,
by , his attorney, sues David Muckle, who has been
summoned,” &c., (stating the process as usual);  for money
payable by the defendant to the plaintiff, for gvods bargained
and sold by the plaintiff to the defendant,”>—adding a second
count on an account stated, and concluding, “and the plaintiff
claims £125.”

To the first count defendant demurred, and gave this note of
his objections : that it was not stated that the goods were sold
by the plaintifi to the defendant at his request; nor that the
defendant was indebted tc the plaintiff—nor in what amount;
nor that the defendant owed the plaintiff anything for the said
goods and chattels.

The plainfiff moved to set aside this demurrer as frivolous,
and because no substantial grouud of demurrer is stated in the
margin as required by the Rules of Court ; and that the plain-
tiff should have leave to sign judgment or leave to amend
without costs.

Rosinsox, C. J.—I take this declaration to be clearly suffi-
cient, under secs. 108 & 140 of the C, L. P. Act, and schedule
B., and the demurrer must be set aside as frivolous, with costs,
and the plaintift be at liberty to sign judgment as to the first
count, unless the defendant plead issuably thereto within
twenty-four hours.

GrisworLd ¥. Burraro, Baaxrrorp & Gooemicuz R. . Co.
Tavior & Kirsy, Gamishees.
Practice—Atinchment.,

The u.:dd%:fm ;‘&ond &:on debt within the meaning of sec. 194 C. L, I

(April 3,1857.)

The facts sufficiently appear in the judgment.

Ronixson, C. J.—On 25th March last the plaintiff obtained
an attachmeat order under the garnishee clause 194, sec. C.
L. P. Act, on Tay! % Kirby, with summons on them to shew
cause why they should not pay overto the plaintiff the debt
due by them to the defendauts.

The gamishees shew for cause that one Stakeweather some
time in 1855 or eatly in 1856 was station master at Paris on
the defendarts’ Railway, and after having been some time in

their service was charged by them with having feloniously
taken and applied to )us own use monies belongitg to the de-
fendants and received by him as Station Macter, :md he was
brought before a magistrate and examined.

That the gamishees and Stakeweather then exe:uted a
bond (28th Dec., 1855) to these defendants, in whech t ey
sevetally bound themseclves in a penalty of £100 each, *:ith
condition as follows: ¢ Whereas the said Stakeweather has
heretolore been appointed by the said Hufialo, Brantford and
Goderich Railway Compay, Station Master at Paris, in the
line of the said Company’s railway, and the said W. K. Lirby
and John Taylor have at his request consented to becon.e his
sureti»s.  Now the condition of this obligation is such .hat if
the saill R. K. Stakeweather before the 1st March nex’ do and
shall well and truly forward and pay over to the Superinten-
dent of the said Company all monies received by him as
Station Master aforesaid for the said Company, either in specie
or in the notes of some solvent Bank or Bauks, issued or to be
issued in any of the United States of America or in Canada, at
their current value, at the city of Buflalo or at Brantford res-
pectively, and not in any promissory note, bill of exchange,
order ticket or other evidence of debt whatsover, if upon or
against the said Company, then this obligation to be void*:
and one of the garnishees swears that he is informed that
Stakeweather immediately afterwards absconded, not having
received any money for the defendants after that bond was
executed ; that he is advised and believes that he is not liable
to the defendants for any of the monies feloniously taken by
Stakeweather before the giving of the bond, and that he is no
otherwise indebted to the Company than throngh this bond.

This transaction has a singular appearance, and may give
tise to several questions between the garnishees and the Com-
pany as to the consideration and effect of the bond—its ille-
gality as being taken for the purposeof compounding a felony,
and perhaps there may be imputation of fraud in taking it
professedly for one purpose, but with a view to enforce it for
another.

Independently however of such considerations, which, it
may be said, can be as well entertained and disposed of in a
proceeding between the plaintiff and the garnishees under the
197th clause as in an action between the garnishees and the
Company ; it appears to me that the liability of the gamishees
as security for Stakeweather under that bond cannot be ocalled
a debt within the meaning of the 194th section. If the gar~
nishees were suing the Company for a debt due by them, the
Company could nct in such an action set off any claim which
they might allege they had against the garnishees under this
bond by reason of Stakeweather’s default; and when that is
the case it is held that the liability which could not be set off
as a debt, cannot be attached as a debt under the provisions
of the statute.

Sce the cases of Crawford et al v. Stirling, 4 Esp. ——

207; Morley v. Inglis, 4 Bing. N. C. 53; and Joknson v.
Dzamond 11 Ex. Rep. 73.

But however clear this case may be, it is, 1 suppose, for the
consideration of the plaintiff, whether he will pursevere in his
attempt to attach this claim as a debt. If he do, he will pro-
ceed as the Act.points out, and the Court will determine the
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question as was done in Juknson v. Diumond. The ouly
doubt I have is, whether in such a case, where tho cause
shown by the garnishees is not denied by the judgment plain-
tiffy and it appears to the judge that the debt is not one within
the meaning of the clause, he ought not sunply to refuse the
order to pay rather than give the party liberty to proceed under
the 197th clause—which latter seems to have been the course
inJohz:zon v. Diamond, although that may have been because
the order was not opposcd, or because the facts did not appear
upon the application. Considering the nature of the alleged
debt, T think I must discharge the swnmons with costs, amd
not allow the proceedings to continue further.

Summons discharged with costs.

RusseLr v. GREAT WeSTERN RA1LwaAY CoMPANY,

Practice~Cominissions,
The tules of practice which allow evidence to be taken under commicsion are

not to be cxtended where the object was to frocure: tiere scictntific testie
mony—that is to say, the testimony of experss the application was refused.
(Muy9, 1857.)

This action was brought by the representatives of the late
Mr. Russell for damages on account of his death caused by
the accident at the Desjarding Canal Bridge on the Great
Western Railway.

McMichael applied on behalf of the Company for commis-
sions to issue to different parts of the United States for the
purpose of examining engineers, &c., as to the structure and
sufficiency of this Bridge. It was admitted that the object of
these commissions is to obtain scientific evidence and to
examine parties not personally cognizant of the facts of this
case.

Jackson showed cause on affidavits by the plaintiff’s soli-
citors that in his opinion this application is only made to throw
the case over the Brantford Assizes, which are fixed for a day
only two days from the date of the present application. He
also contended that the defendants could readily procure the
attendance of as many engineers as they desire; that they
had such evidence in abundance at the Inquest. Ar. Jack-
son subjoined a list of a great many eminent engineers in
Upper and Lower Canada.

Hagarty, J.—On the beat consideration I can give this
application, I have come to the conclusion that I shouid refuse
this order for a commission. I think as a general rule any
party to a suit desiring to avail himself of the opinions of sci-
enlific men not personally cognizant of the facts of the case,
as to questions arising in the evidence of thos¢ who depose to
such facts should be reasonably required to produce such tes-
timony at the uial in the ordinary way.

Evidence by commissions is almost always unsatisfactory.
It is impossible in numerous cases to dispense with it, but I
for one always regtet to see a man deprived of his estate or
subjected to ruinous liabilities, except on testimony of those
who are brought before him, and whose demeanor and manner
of testifying can be seen and appreciated. Admitting the
absolute necessity that exists of allowing commissions in many
cases, I cannot be a party-to extending the rule to such cases
as the present. I do not desire to Jay down any rule as to
scientific evidence in general. Some countries may from their
circumetances be almost destitute of certain classes of scien-

titic men of a high order of mechanical knowledge. Evidence
may ofien be required of foreign laws or local customs, in
which commissions may be absolutely necessary, on a mera
question of railway working, a construction of locomotives or
bridges. 1 cannot consider Canada so deficient in scientific
evidence. Ithink that those who desire the opinions of per-
sons beyond the compulsory process of her Courts, may tako
the trouble, expense, and rsponsibility of procuring their per-
sonal attendance.

I refer to AMair v. Anderson, 11 U. C. R. 160, and the cases
there cited as the discretion of Courts and Judges in graating

or refusing orders for commissions. .
Application refused.

Rowe v. Corrox.
Practice—Arbitration—-Ag

Under a reference to arbitration to be held *tin the usual manner,? 8 judge will
not, in case of dixprecinent as to third arbitrator between two arbitrators
chosen by each pariy, appoiut a third arbitrutor in the first instance before
the two arbi s have | led 1o scitle the indi th 1

(May 9, 1857

The circumstances of this case are as follows: By an agree-
ment under seal Rowe agreed among other things to take
certain stock in the Whitby Harbour Company from Colton at
a valoation to be determined “by arbitration in the usual
manner.”

Under this clause cach party appointed an arbitrator and
notified the other.

These two arbitrators, without attempting to settle the valu-
ation, made several attempts to agree upon an umpire, and
failed so to do.

Rowe then served notice, under the 92d clause C. L. P. Act,
on both arbitrators to appoint a third, and they not having done
50 he now applies, under 94th sec. C. L. P. Act, to a Judge in
Chambers to make the appoitment for them,

Hacarty, J.—1 do not think you are yet in a position to
make this application. In my opinion arbitration, in the usual
manner mentioned in an agreement which also speaks of
“said arbitration or umpirage,” most probably means that
each party was to appoint his arbitrator, and then for these
two arbitrators to proceed in the first instance to settle, or at
least to attempt to settle, the matters in dispute.

The case is new to me, but Ithink the arbitrators already
named should try to proceed with the arbitration. If either
decline to act, or practically will not act an reasonable notice
and request, then I think you can apply to have another arbi-
trator named instead of such recusant party. Probably if that
course be adopied two men can be found willing te proceed
with the reference. I think that as the case stands at present

I cannot interfere.
Application refused.
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THE LAW JOURNAL,
JUNE, 1857

TO OUR READERS.

We have delayed the issiic of this nuniber for a
few days in order to be able to communicate to our
readers the result of pending arrangemetits in con-
nection with the Law Journal.

We have now much satisfaction in informing our
subscribers and others that we have succeeded in
securing the assistance in our labors of Ronert A.
iiarrison, Esquire, B.C.L., well and favourably
known to the profession through the several legal
publications he has produced, and who will hence-
forth be assodiated with us in the conduct of this
Journal.

Mr. Harrison’s cditorial ditics commence with
the next numbes, and as he brings to our aid not
mercly ability but practical knowledge of subjects
hitherts but partially trcated of in our pages, it is
buit reasenable to expecet a cotisiderable intrease in
our subscribers, especially ariongst the profession.

There will be no change in the principles of the
Law Journal, though the range of subjects will be
enlarged.

We have now been nearly three years before the
public, and, with no trifling difficultics to contend
with in a new undertaking, have gone on steadily
advancing in favor, as our subseription list nroves.

The writer is impresscd with the conviction that
the Journal will be much incrcased in value by
the additional assistance in the cditorial depart-
ment, and will become more completely the organ
of thos~ connccted with the administration of the

Law in Upper Canada, whose just interests it will
be ever prompt to advocate and gnard. )

For himsclf the writer desires to say that he will
not relax his exertions on behalf of those who have
supported the undertaking from the first, and his
new co-adjutor, he is assured, will leave no reason-
able expectation of the profession unfulfilled.

Pablishing in the country has been attended witht
several drawbacks, such as difficulties respecting
printing and publishing conveniences, not necessary
todetail ; and there seems to be a somewhat gene-
ral feeling that the Journal ought to be published at
Toronto, the seat of the Courts. We have deter-
mined, therefore, (probably after the next number)
to publish in Toronto.

We may say then that simultancously with the
addition to the editorial management will be the
issuc of the Law Journal from its future place of

publication.

Our fiew publishers, the best established firm in
Upper Canada, will have means and appliances
which could not be expected in a country printing
office, and the delays we have had so often help-
lessly to deplore will not occur for the future. We
will be able with confidence to assure our friends
of punctuality in our monthly issues.

We contemplate other improvements, which wilt
be noticed herealfter.

JL.LOCAL CROWN PROSECUTORS.

The readers of the Law Journal will remember
that from almost the commencement of thi journal,
the institution of County Attornies was advoecated ;
and it is satisfactory to find that the arguments we
urged had weight, and that our suggestions have
been acted on.

On the Ist of January next “An Act for the
appointment of County Attornics, and for other
purposes in rclation to the local administration of
justice in Upper Canada,” comes into force.

We shall take occasion at an carly day to lay
before our readers an ample review of the provi-
sions of this Statute, which cannot fail to prove
highly beneficial to the public, if acted on with
abilify and diserction. No doubt much, very much;
will depend on the description of men appointed to
the office; nonc should be named who are not
sound lawyers—men of experience, men above the
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reach of suspicion of being influenced by improper
motives in the discharge of their duties. The
appointment of a violent party man, of any side,
would scarcely secure proper confidence in such
an officer. We hold that the County Attorney should
be selected from that class of persons from whom
the local judiciary should be supplied, and that as
the Attorney Generalship is considered a step
towards the bench, so should the County Attorney-
ship be regarded as an approach to a County Judge-
ship, if the officer have performed the duty of the
minor oflice with ability and fidelity.

The legal qualification for the oflice is—being a
barrister of not less than threc ycars standing at
the bar of Upper Canada—but a barristc who is
also Clerk of the Peace may be appointed for his
own County, whatever may be his standing at
the Bar.

We arc not enabled to say how many Clerks of
the Peace arc Barristers; but looking at the Act
and remembering the observations respeeting the
measure when it was beforc the Legisture, there
scems to be good ground to conclude that these
officers (clerks of the peace) will be appointed
county attorneys, if possessed of the professional
knowledge and fitness necessary to cnable them to
fulfil the duties with advantage to the County.—
There is nothing however to tic down the Exccu-
tive to the appointment of a Clerk of the Peace
when not so qualified ; and the absence of such a
qualification, we take it, would be a bar to their
nomination.

The nature and extent of the knowledge required
will be seen by reference to the 5th section of the
Actyunder which the duties of the County Attorney
arc set down; these dutics are partly as an attorney
and parlly as counsel; those mentioned under the
second, fifth and sixth subdivisions appear to be
the most important,

The office is new in Upper Canada, and it will
depend in a great measure upon the manner its
dutics arc discharged for the next three or four
years whether the office of County Attorney will
be numbered amongst the sctiled institutions of
the country. We sincerely trust that professional
standing and moral fitness will be the sole test in
determining who shall fill these most jmportant
oflices in the administration of justice.

NEW JURISDICTION TO COUNTY COURT JUDGES.

The 21st scction of the Act to amend the C. L.
P. Act gives jurisdiction to County Judges over
certain matters in suits instituted in the Superior
Courts—namely, to issue summonsecs and orders—
for copy or inspection of documents—aparticulars of
demand or set oft—security for costs and time to
plead—with same cflect and authority, as if issued
by the Judges of the Superior Courts.

This jurisdiction however is specially limited to
cases ‘“‘where the attorneys of both plaintiff and
defendant reside in the same county.” The dele-
gation of this authority will be a matter of conve-
nience to the country practitioners and a saving of
cxpense to suitors, and to the extent to which it
goes may be considered a safe provision; but with
all our predilcctions in favor of local administration
we arc not prepared to say it would be wise to
cnable County Judges to perform all the Chamber
business in suits in the Superior Courts as some of
the profession urge. We have adopted an entirely
new system of procedure; it has yet to be settled,
and until adjusted by decisions of the Courts above,
it might, in our judgment, lead to much difficulty ;
it would certainly produce dissimilarity of practice
throughout the country. Besides, the CountyJudges
have abundant work in their own Courts, which
demands the greater part of their time to do as it
ought to be donc, and a large increasc might com-
pel them to neglect certain portions entirely, or to

Ido all in a superficial manner. After some years
‘portions of the Chamber business of the Superior

Courts may gradually be given over to the County
Courts; but at present we think the Legislature
have rcached the bounds of safety.

CONFESSIONS OF JUDGMENT.

We would draw the attention of practitioners to
the provisions in the Act of last session, chapter 57,
with respect to confessions. It is important that
the practitioner should bear in mind that confes-
sions of judgment given before the 18th June, 1857,
will be valid to support a judgment or writ of cxe-
cution, unless the same or a sworn copy thereof be
filed in the proper office of the Court in the county
in which the person giving it shall reside within
four months from the 10th June; and that ali con-
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fessions taken after that day must in like manner
be filed of record within a month. We cannot
closc our cyes to the fact that a very great deal of
fraud has been practised on creditors in this coun-
try by means of sceret (often fraudulent) confes-
sions, which cnabled a particular creditor to come
in at any moment and sweep away the whole of a
debtor’s means in fraud of his creditors gencrally.
An individual might, to all appearances, be pos-
sessed of good means, be carrying on a large busi-
ness, and thus be enabled to obtain an extensive
credit, and be in fact an insolvent or liable to have
all he possessed (including property he might be
cnabled to get from others, on the strength of his
apparent credit) scized by the Sheriff under execu-
tion issued upon a judgment entered up on a sceret
cognovit, suspended for months over the debtor’s

head.

Nor had the public any means of finding out
whether such confessions were in existence, and
the whole credit system of the country was thus
based on an unstable foundation. In England the
Bankrupt laws and special provision respecting
confessions of judgment kept the use of them from
degenerating into abusc. The provisions of the
Act to which we have referred have this object in
view. A book is required to kept in the oflices of
the Courts in which the debtor resides, whercin
must be entered ¢the names of the plaintift and
defendant in every such confession or cognovit, the
amount of the truc debt or arrangement thereby
secured, the time when judgment may be entered
and execcution issued thereon, and the time when
such confession, or cognovit, or copy thercof is
filed in the said office.”

This book, called the “Cognovit Book,” any one
may inspect during officc hours on payment of a
shilling.
M

BOOK NOTICE.

Tue MasuAL of Costs 1N County Courts, containing the
new Tariff, together with forms of tazed bills and general
points of practice. By Rosert A, Harrisox, Esq., B.C.L.,
Barrisicr-at-Law. Maclear & Co., Toronto, Publishers.

This timely littlo work is descrving of unmixed praise. It
has been produced with great despatch, and i3 yet a reliable
«yade mecum? for oflicers and practitioners.

In addition to the Tariff framed for the County Courts
by the Judzes, Mr. Hamison has given in cxtenso scven-
teen distinct bills of costs to serve as guides in respect
to the various procecdings connected with an action at law.
Theso bills are ¢copicd from originals now in tho Courts
at Osgoodo Hall, and have been chosen by tho Editor and
approved by tho Taxing Officers of tho Courts as being
suitable and reliable examples of what bills ought to bo

when correetly prepaied.”  ‘The table of costs for the County
Courts being trimed on the same prineiples as that issued for
the Superior Conrts in 1854, these madels will of course serve
for both. ‘The Manual concludes with about 15 pages of obser-
vations on general points of practice in relation to taxation of
costs wneder & number of appropriate heads, with very numerous
references to anthorities,

The whole work is well calculated to facilitate a uniform
practice in taxation, which wias much to be dosired, and
thereby effect amongst other things a saving of time both to
tho profussion and the taxing officers, to whom it wall indewd
be of immense value, and Mr. Harrison is cntitled to geat
credit for s0 useful and so accurate a publication.

The price (2¢. 64.) is absurdly low.  The book is worth $2
to every Clerk of the Courts, and to every practitioner in res-
pectable practice.

MONTHLY REPERTORY.

COMMON LAW,.

C.P. Ex PartE BEADELL. June 1.

Raitway and Cunal Traffic Regulation Act, (17 & 18 Vic.,
cap. 31)y—Admission of hackney carriuges into station of
railway company.

A Railway Company under an arrangement which they
made with ong proprictor of hackney carriages, gave him the
privilege of bringing his cabs into their station for the purposoe
of plying for hire among the passengers amving by the traing
to the exclusion of other cab proprietors.  ft not being shown
that the arangement was not advantageous to the plﬁ)lic, as
well as the railway company, the Court refused a rule on the
application of a hackney carriage proprictor who was exeluded
from plying for hire in the station, calling on the company to
show cause why a writ of Injunction should not isgue to admit
his carringes or a writ to exclude the carriages of the proprictor
with whom the company had made the above arrangement.

Q.B. Ex Parte J. H. MansnarL (gentleman, one of, &e.)
Re J. S, WooLer. May 25.
Tazxation of costs, receipt of amount of allocatur—Irofes-
sionual remuneration.
An attorney ought not always to be paid by the folio, but iy
entitled to proper remuneration for caro and skill.

Tho accoptance of money under an allocatur provents an
attorney for moving to review the master’s taxation.

Cc.C.R. Rec. v. Evans. May 30.

Felony—County Court acting under pretence of process of—
9 d;-y 10 Vic.,ychnplcr 95, section G7—Lcller threatening
procecdings,

Upon an indictment under 9 & 10 Vic., cap. 95, sce. 57, lor
acting and professing to act under & false colour and pretenco
of County Court process, it was proved that the prisoner being
a creditor of R. sent him a nonsensical letter, headed with the
Royal Arms, and purporting to bo signed by the Clerk of a
County Coutt, threatening Count{l Court procecdings. Ho
subsequently told R.’s wife that he had ordered the County
Court to send the letter, npon which sho paid the debt; and
whilst making out reeeipt ho made a demand of her for the
County Court expenses.

Held, (BramwELL, B., dissentientc) that theso facts con-
stituted an offence within tho meaning of tho scction, and that
the conviction must be supported.
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Semble, that the letter taken by aclf was not ¢ false colour !

anid pretence of process™ within the section.

Ireld, (per Bramwery, B.) that the scctiont was directed
against forgeries of the protess of the court and pretences
mades whilst acting undor genuino process, and that the facts
above did not constituto an offence.

EX. PinceoN v. LecGr. lii(zy 95,

Trespass— Master and scrvant — Responsilnlity of master
Jor act of scrvant in excess of demand.

A person who requests another, his servant in that behalf,
to removo ono making a disturbance in his house, is not res-
ponsible for excess of fotco or violenco in camrying out his
command.

Semble, that he may bo answerablo for a negligent per-
formanco of his order.

Q.B. SuMMERS v. SoLoMoN. June 5.

Principal and Agent—Authority to purchasc goods on cre-
P ° dit—Locaylity.Im

‘Tho defendant’s shopman had on various oceasions onlered
goods on credit for the shop, and then orders had been satisfied
by tho defendant 5 but on every occasion the goods had been
ordered by the shopmian at the shop, and had also been de-
livered there.

Ield, that this afforded evidence of authority in tho shop-
man to purchase goods on credit from the shopman at another
placo and to carry them away himself.

RE AN ATTORNEY. May 23.

Q.B.
Practice—Service of rate—Enlargement of.
Application was granted on motion for the enlargement of
a rule i1t this caso in order to effect service, and also for leave
to make siclf service on the London agent of an attorney and
on his last place of abode, it being sworn ot affidavit that the
attorney had gone out of the way o avoid service.

EX. Ex PARTE WiLLIAM BAkER. June 1, 2.

Master and sereant—Absenting from service—Second con-
viction—Punishment—Power to inquire by affidavits into
Jurisdiction of justice—Statutes 6 Geo: 3, cap. 25, scc. 4;
4 Geo. 4, cap. 34, scc. 3.

B.,a working potter, was convicted before a magistrato of hav-
ing unlawiully absented himself from his master’s service, and
was sentenced to be imprisoned for ono month.  Held, (per
Poriock, C.B., MarTiN, B.,'and BramweLy, B.) that the con-
viction was bad for not awarding as to the abatement of B.%s
wages during his imprisonment, as required by 4 Geo. 4, cap.
34, sec. 3, which authorizes a justico of the peace in such a
caso ¢to commit every such lPerson to tho house of correction,
thero to remain and bo held to hard labour for a reasonable
time, not exceeding threc months, and to abate a proportional
part of his or her wages t.¢ and during such period as he or
sho shall be so confined.”

Per Wartson, B., dissentiente, that the 6 Geo. 3, cap. 26,
sce. 4, empowering the magistrate to sentence to imprisonment
simpliciter, was not repealed by 4 Geo. 4, and that the con-
viction was good under the earlier statute.

A warrant of commitment recited that complaint upon oath
had been mado that W. B. did agree to serve as a potter under
# written agreement for a certain time, and having entered
upon and worked under such agrcement, and the term of his

agreement being unexpired, he did unlawfully misdemean
himself in his service by absenting himsclf from his sorvice,

it appearing to him, a8 well upon the examination on oath of
J. S. in tho presence of the said W. B. ag otherwisu, that the
gaid W. B. having contracted to serve us a ‘pottor, and tho
term of his contrac ¢ being unexpired, did, o, &ec., misdemean
and misconduct himself 1n his said servico by neglecting and
abgenting himself, &e.  Held, first, that the facts of the con-
tract being made, tho service entered upgn, and W. B, having
absented "himself, wero sutliciently stated.  Secondly; that
tho tvatrant was not open to the objection that evidenco not cni
oath or not in tho presenco of the prisoner had been received,
as it must be presumed that the words ¢as otherwiso® refetred
to other legal evidence:

A servant or attificer, within 4 Geo. 4, cap. 34, scc. 3, who
absents himself a second time fiom his service under the samo
contract, may bo punished by virtue of that statuto for such
second abaenting, notwithstanding he was committed to prison
for the prior absenting ; and a neglect and refusal to return to
his work afler tho expiration of tho period of imprisonment, if
the timo daring which hg contracted to serve hasnot then
expired, is a fresh absenting. Dissenticnte, PorLock, C. B.
And per Porrock, C. B., and MarTIN, B., thn{ if siich servant
or artificer absent himself under a claim of right to treat the
contract as at an end, and with an avowed determination ot
never again to return to his service, and is punished by impri-
sonment for such absenting, the contract can no longer be
treated as subsisting so as to subject the workman to punish-
ment for neglecting to return to Lis employment at the expi-
ration of his sentence.

Tho Court may, on an application for a halcas corpus,
inquire by affidavit into facts which were nccessary to givo
the magistrate junsdiction,  Disseatienle, Bramwert, 1. ;
dubitante, ManTIN, B.

Q.B. Woopraxp v. Fear. Jan. 26, Apr:’l .

Moncyhad and received—Cheque of one branch of a banking
company cashed at another branch, upon credit of presenter
and not of the customer.

H., having an account at the G. hranch of a banking company,
drew a chequo upon such branch, which he paid to F., who
g‘rcscntcd itat another branch of tho same company where

. was known, and the cheque was paid to F., but on being
sent dirently to tho G. branch Y}aymcm was refused, H. having
then no efiects in the bank, though he had when tho chequo
was paid. It was proved that the business of each branch
was kept quito distinct.

Held, that tho cheque was drawn upon the branch at G.,
and that thd payment of tho other branch was upon tho eredit
of F-, and therefore they were entitled to recover back the
amount of tho cheque.

EX. Hicgins v. Burton. May 26.

Goods—T'itle to goods—Liability of auctic ..cr who sclls
goods obtained by a false prete ce.

Goods obtained by means of a falso prutence that D. was
agent of F. were delivered to an auctioneer for salo by D.,
and were sold by the auctioneer, and tho proceeds of the sale
handed over fo 1. :

Held, that trover was maintainable against tho auctioncer
at tho suit of the true owner.

C.P. PATIEN v. Rea, May 25.

Negligence—Master and servant~Collision.

If a servant bo possessed of a horso and gig of his own, and
while using them on his master’s business, with his master’s
acquicscence, cause a collision and damage by his negligent

&e. ; the magistrate did adjudge the said complaint to be true, 1 driving, the master is liablo for the damage.



